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MORTGAGES OF IMMOVABLE

PROPERTY AND CHARGES (Ss. 58-104)

A. ' MORTGAGES (Ss. 58-99 & 102-104)

Definition [S. 58(a)]
"mortgage" is the transfer of (a) the payment . of money

an interest in specific advanced or to b advanced

immovable property for theby, way of loan.

purpose of securing— (b) an existing or future debt, or

(C) the' performance of an
'engagement which may give
rise to a pecuniary liability.

The transferor is called a mortgagOr', and the transleree

a mortgagee'. The principal money and interest of which
payment is secured for the time being are called the mortgage-

money, and the instrument (if any) by which the transfer is

effected is called a mortgage-deed. The words 'mortgagors'

and mortgagees also include persorS deriving title from them.

res ectivety.
in an old case. Mahrnood J. observed : "A mortgage, as

understood in this country, cannot be defined better than by
- the definition adopted by the Legislature in section 58 of the

Transfer of Property Act. That definition has not, in any way,

altered the law, but, on the contrary, has only formulated Jn
clear language, the notions of mortgage, as understood by all
the writers of text-books on Indian mortgages. Every word of
the definition is borne out by the decisions of Indian Courts

of Justice' (Gopal v. Parsotam, 1883 5 All. 121)

AGREEMENT TO MORTGAGE. — Under English law, an

agreement to mortgage (at a future time) may amount to an

equitable mortgage, and would be enforceable accordingly. The

Indian law does not recognise such an agreement as a

mortgage. In India, such an agreement gives rise only to a

personal obligation and is; riot capable of specific enforcement.
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SIX KINDS OF MORTGAGES AND THEIR
CHARACTERISTICS (Ss. 58, 62-65, 96 & 98)

The Transfer of Property Act, deals with the following six kinds of
mortgages

1. Simple mortgage : S. 58(b).
2. Mortgage by conditional sale : Ss. 58(c). 59 & 67.
3. Usufructuary mortgage : Ss. 55(d) & 62-68.
4. English mortgage S. 58(e).
5. Mortgage by deposit of title-deeds (or equitable mortgage) Ss.

58(f) & 96.
6. Anomalous mortgage Ss. 58(g), 67(b) & 98.

1. Simple mortgage [S. 58(b)l

When—

(a) possession of the mortgaged property is not given (to
the mortgagee), and

(b) the mortgagor-
(i) binds himself personally to pay the mortgage-

money; and

(ii) agrees that, if he does not so pay. the mortgagee
will have a right to cause the mortgaged property
to be sold. (by the Court), and the proceeds of
such sale to be applied in payment of the
mortgage-money,

the transaction is called a simple mortgage.
The mortgagee, in such cases, is called a simple mortgagee.
INGREDIENTS OF A SIMPLE MORTGAGE.— In a simple morigage,

one linus toe loiiowin.g elements.	 .	 .
personal ob/gation on I  part of the mortgagor tc pay the &bt:

(b: an express or implied power given to mortgagee to cause the
property to be sold through the intervention of the Court:

(c) no transfer of ownership.
So, invariably in a simple mortgage, the mortgagee must have the

power to sell the property But the sale cannot be made out of Court.
The words "cause to be sold" plainly 'indicate that it' must be through the
intervention of the Court. Thus, in order to avail himself of his security,
the mortgagee should first get a decree directing the sale of the
rnortgaged property.	 ..

In a 'simple mortgage, the mortgagee is not put into possession of
-the .property pledged to him. The debtor merely parts with the right of
sale anO nothing'. more It is a right in rem realisable by sale given to a
creditor 'b' waof accessory security.

J
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REMEDIES OF A SIMPLE MORTGAGEE.— A mortgagee of this type
of mortgage cannot foreclose (i.e. keep the property in lieu of the
mortgage-money). He acquires only the right of sale, and that too, only
through the Court. He can also sue on the personal covenant (under S.
58), inasmuch as the simple mortgagor binds himself to repay.

(The concepts of "foreclosur& and "sale" are explained at length later

in this Chapter.)

2. Mortgage by conditional, sale [Ss. 58(c), 39 & 67]

Where	 the	 mortgagor (I) on default of payment of
ostensibly sells the mortgaged the mortgage-money on a
property, on condition that— certain date,—the sale is to

become absolute; or
* (ii on such payment being

made,—the sale is to become
void; or
(iii) on such payment being
made,—the buyer is to transfer
the property to the seller,—

the transaction is called a mortgage by conditional sale.
However, in such cases, the condition should be embodied in
the dociment which effects the sale : S. 58(c).

MORTGAGE BY CONDITIONAL SALE.— In this form of mortgage.
there is no personal liability on the part of the mortgagor to pay tle debt.
The remedy of the mortgagee is by foreclosure only. The mortgagee
remains content with the property mortgaged, and cannot look to the other
properties of the mortgagor, the iatter not having any personal lability.

A mortgage by conditional sale is an ostensible sale which is to ripen
into an absolute sale on breach of the condition • as to payment; in other
words, on the breach of the condition, the contract executes itself, and
Ue transaction is closed, and becomes one of absolute sale to be
enforced in a particular manner, called foreclosure. A mortgage is
foreclosed by obtaining a declaration from the court to the effect that the
mortgagor will be debarred of his right of redemption. Such a declaration
ripens the ostensible ownership of the mortgage into absolute ownership.

A mortgage by conditional sale is non-possessory (i.e., no delivery of
possession is given under it), and therefore, the mortgagee does not have
the advantage to repay himself, as is the case in a usufructuary mortgage.

The right of a mortgagee (in this type of mortgage) is to close the
transaction in case of default of repayment on the due date, and claim
the property as an absolute owner. But this right can be enforced, not
privately, but only by a suit for foreclosure. The mortgagee does not
acquire any personal right against the mortgagor as in the case of a simple
mortgage; nor is he' entitled to the possession of the property. In fact, by
virtue of this mortgage, he can only acquire ownership over the property
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which, however, will not vest in him in spite of a default of payment on

the due da te, until there is a decree for foreclosure.

In a recent case before Gujarat High Court, the first part of the

document spoke of an outright sale, whereas the second part contained
provisions for redemption of the land. The Court observed that 

the

document must be read as a whole, and held that it was a mortgage by

conditional sale, and not a sale with a right to re-purchase. (Ismail Khatri

v. Muijibhai Brahmabhatt, A.I.R. 1994 Gj. )

PROBLEM.— Separate documents of sale deed and deed of

reconVeYanCe are executed between the parties in me same transaction
and in respect of the same property. The owner wishes to redeem the
property and contends that the transaction is in the nature of a mortgage

by conditional sale. Will he succeed ?

Ans.— 
In a mortgage by conditional sale, it is absolutely necessary

that- the condition effecting the sate as a mortgage should be embodied

in the sale deed itself. 
As this was not done in the present case, the

'mortgagor' cannot say that the transaction was in the nature of a

mortgage by conditional sate. (Sunil K. Sarkar v. Aghor K. Basu, A.I.R.

1989 Gau
-tfected (S. 59)

2 Such a mortgage can be effected—

(a) where the principal money secured Is Rs. 100 or

upwards,—by a registered- instrument signed by the

mortgagor and attested, by at least two witnesses;

(b) when the principal money secured is less than
Rs. 100,—by a registered instrument signed and	 - -

attested as aforesaid, or by delivery of the properly__----

Mortgagee's remedy (S. 67)
The remedy open to the mortgagee by conditional sale is

by foreclosure only, and not by sale.
DIFFERENCE BETWEEN A MORTGAGE BY CONDITIONAL SALE

AND A SALE WITH A CLAUSE FOR REPURCHASE : TEST—Whether
a particular transaction is a mortgage by conditional sale or an out-and-
out sale with a right of repurchase is to be determined by the intention

of the parties, 
as gathered from the terms of the deed itself. If the relation

of debtor and creditor is- intended to subsist, the conveyance will amount

to a mere secur, and therefOe, a mortgage. In the case of a sale with

a clause for repurchase, the whole transaction is a bona fide sale, there

is no relation of debtor and creditor subsisting between the parties and

the right of repurchase must be exercised 
within the fixed time, as time

is regarded as the essence of the contract. If such a right is not exercised

within the fixed time under the contract, there will be a discharge of the
contract, and the seller will not be able to enforce the right of repurchase,
whereas in the case of a mortgage by a conditional sale, the right of
redemption continues to subsist even after the fied period. 

Once a

TP-8	 .
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mortgage always a mortgage. Therefore, the mortgagor can redeem the
mortgage, so long as the law of limitation permits him, or before the
mortgagee obtains a decree of foreclosure.

The difference in the legal effect of a sale with a condition of
repurchase and .amortgage by conditional sale is clear, but there remains
the practical difficulty of distinguishing between the two S. 58 states that
the transaction becomes a mortgage by conditional sale if the condition
is embodied in the document which effects the sale. But the problem
is,—should every transaction, where the sale and the condition are
contained in the -same document be treated as a mortgage by conditional
sale? There was a difference of opinion among the various High Courts
on this point. This conflict of decisions was set at rest by a decision of
the Supreme Court in chunchun Jha v. Shaikh Ebadth All, (1954 S.C.J.
45) where the Court observed as follows : "If the sale and agreement
to repurchase are embodied in separate documents, then the transaction
cannot be a mortgage, whether the documents are contemporaneously
executed or not. But the conveise does not hold good. That is to say.
the mere fact that there is only one document does not necessarily mean
that it must be a mortgage and cannot be a sale'.

• In the above case, the Supreme Court further, held that whether the
transaction contained in the document amounts to an absolute sale with
an agreement of repurchase or a mortgage by conditional sale must
depend on the intention of the parties, which must be ascertained from
the surrounding circumstances.
3. Usufructuary mortgage [S. 58(d) & 62-93

Where the mortgagor—
(a)delivers possession, or expressly or by implication binds

himself to deliver possession, of the mortgaged property to
the mortgagee, and

(b) authorises him—

	

	 (i) to retain such possession
until payment of the mortgage-

-	 money. and ii) to receive the
•	 rents and profits accruing from

the property, and (iii) to
appropriate them in lieu of
interest or, in payment of the

•	 i mortgage-money, (or partly in
'lieu of interest and partly in
payment of the mortgage
money), -

Define and stale
Gs characteristics the transaction is called a usufructuary mortgage, and the
of a usufructuar' mortgagee is called a usufructuary mortgagee.
mortgage.

B.U. Apr. 98	 USUFRUCTUARY MORTGAGE—in this form of mortgage, the

• Oct. 99 property is given as a security to the mortgagee, who is let into possession
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or is permitted to repay himself out of the rents and profits of such

property. Two points must be carefully noted with respect to a usufructuary
mortgage (I) possession must be given to the mortgagee, or the Wine a short note

mortgagor must expressly or implied bind himself to deliver possession: 
on Usufructuary

and (ii) the mortgagor will not be personally liable, unless there is a distinct 
mortgage.

3.U. June 96

agreement to the contrary. 
A usufructUary mortgagee having the opportunity of repaying himself,

is not; put to the ' 	of going to Court. This' position accounts for

the prohibition in Sec. 67 denying him the right of foreclosure and sale.

Its characteristics.—The following are the five main characteristics of

a usufructuary mortgage
(i) There is delivery of possession to the mortgagee.

(ii) The mortgagee is to retain possession until repayment of the money

and is to receive rents and profits in lieu of i nterest. or in payment of

he mortgage-money, or partly in lieu of interest and partly in payment of

the mortgage-money.
(iii) The mortgagor is entitled to redeem when the amount due is

personally paid or the debt is discharged by rents and profits received by

the mortgagee S. 62.
(iv) If the mortgage is for Rs. 100. or more, it must be registered: if

below As. 100, it may be by a registered deed or by delivery of property

S. 59.
(v) No time-limit is fixed for repayment.
REMEDIES OF A USUFRUCTUARY MORTGAGEE.— A usufructuary

mortgagee cannot sue, - either for sate or for foreclosure. His only remedy

is to retain possession of the mortgaged property till the mortgage-money

is paid up, and to appropriate the rents and profits thereof till then, as

per the terms of the mortgage-deed. It may be noted, however, that if

the mortgagee is not in possession, or if he loses such possession, he

may sue to obtain possession and also mesne profits (i.e., past profits

he may also sue for he moragemofleY under S. 68.
Neither the remedy of foreclosure nor that of a sale is open to

usufructuary mortgagee, as he realises his right by possession and
enjoyment of he profits. When his possession is disturbed, the
usufructuary mortgagee has a personal remedy under S. 68 to sue for

the mortgiiiöfleY.

W

of usufructuary mortgagor to recover possession

2)
h

A usufructuary mortgagor has a right to recover possession
of the property (together with the mortgage-deed and all
documents re'ating to the mortgaged property which are in the
possession or power of the mortgagee) in the following twO

cases, viz.,—
(I) where the mortgagee is authorised to pay himself the

amount of the mortgage-money from the rents and profits

of the property,—when the mortgage money is paid;
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Fere the mortgagee is authorised to pay himself from
such rents and profits,—when the terms (if any)
prescribed for the payment of the mortgage-moneyhas
expired, and the mortgagor pays or tenders to the
mortgagee the mQrIgge,money Qr the balance thereof
or deposfls itin Qourt.

Accession in the case of a usufructuary mortgage' (S. 63)
Where, in a usufructuary mortgage, an accession has been

acquired at the expense of the mortgagee, the profits arising
from the accession are, in the absence of -a contract to the
contrary. to be set off against interest, if any, payable on the
money so spenL

DIFFERENCE BETWEEN

ENGLISH MORTGAGE	 I USUFRUCTUARY MORTGAGE

1. There is a personal liability to 1. There is no personal liability to
repay the loan.	 repay the loan.
2 The propertyis absoIuteIy2. The mortgagee does not get
transferred to the mortgagee, on ownersrup in the property: only
condition of its being retransferred possession is transferred to him,
to me mortgagor on his repaying which he is entitled to retain until he
the debt,	 is paid oft.
3. The mortgagee can sue for sale, 3. Tne mortgagee cannot sue for
and has, in certain cases a power sale; neither has he a power of sale
of sale without the intervention of without me intervention of the Court.
the Court.

ZUR-I-PESHGI LEASE.—Zur-i•peshgi literSily means a payment in
advance or a lease for premium. It also means a usufructuary mortgage in
the form of a lease. In a ?ur-i-peshg; lease, the mortaapee is Me lessee ad

'has physical possession o the property. The mortgagor recves an advanse
by way of future rent, and he purports to execute a lease, pure and simp:e.
It. is recited in the deed that, in consideration o** me 'advance rent' received,
the person advancing the money will remain in. enjo yment of ie property for
which the rent has been paid for a certain number of yew s, and that, after
the..;expirv of the period, the lessee is to give up possession. In such cases,
the money is received as a ioan, and property is given as security.

Zur-i-peshgi leases were devised to evade the laws against usury, as
well'as the canons 'of the Koran which forbade lending money at intee5t.
If there was no debt. there 'could be no usury. and yet the rent might be
so lowas to leave a handsome margin for in!eresi on the loan. By this
device, the mortgagees entered into possession not as mortgagees, but
as lessees at fixed rent.
Mortgage distinguished from a lease

In Maharajadhiraj Sir .Kameshwer Singh v. State of Bihar (Al. Ft. 1SI59I.
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SC 1303), the Supreme Court has laid down the following four tests to

ascertain whether a particular transaction is a lease or a mortgage

(a) Is thereany express term which'niakeS the loan returnable. either
by payment or by enjoyment of the usufruct ?

(b) Is the interest fixed?

(c) Is the right of redemption granted ?

(d) Is there any provision for personal liability, if any amount remains

outstanding after the term of the lease?

	

4. English mortgage [S. 58(e)]	 What s an English
mortgage	 How

Where the mortgagor— can t be created ?

(a) binds r7lmself to repay the mortgage-money on a certain What are tne rights
of sucha

date, and	 .	 .	 ge:c 

(b) transfers the mortgaged property absolutely to the	 ETU. .ór. 9

mortgagee, - but subject to a proviso that he will re-	
98

transfer it to the mortgagor upon payment of the

mortgage-money as agreed,
the transaction is called an "English mortgage'.

CHARACTERISTICS CF AN ENGLISH MORTGAGE—The following
are the main characteristics of an English mortgage

(i) It is followed by delivery of possession.

(ii) There is a personal covenant to pay the amount.

(iii) It is effected by an absolute transfer of property, with a provision

for re-transfer in case of repayment of the amount due.

(iv) Power of sale out of Court is conferred on certain persons under

certain circumstances stated in S. 69.
Remedy open to an English mortgagee.—HIS remedy is by sale, and

not by foreclosure.
Though Section 58(e) states that the mortgagor transfers the property

absolutely, yet must be noted. that an absolute transfer can never be a

mortgage. The very definition of a mortgage is that there is the transfer

of a limited interest for the purpose of securing the debt. Therefore, the wote an exo!anato-

word absolutely emphasises that the characteristics of a sale are more 
ry note on : En-

pronounced in the case of an English mqrtgage, but it does not suggest 
jh mortgage.

that there is an absolute transfer in the nature of a sale. 	
pr.

Thus the use of the word absolutely in the definition of an English

mortgage, is only a matter of form, and not of substance. What really

passes is only an interest in the property, and not the whole property. -

This point has been amply clarified by the Privy Council in the case of

RamK:nkar v Satyacharan (66 I A 
50) where it was observed as follows

Their Lordships think that the sub section (e) upon its true construction 	
4

does not declare an English mortgage to be an absolute transfer of
proper'y it declares only that such a mortgage would be absolute were

in not for the proviso to retranS er
..( ii
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DISTINCTION BETWEEN

ENGLISH MORTGAGE	 .	 SIMPLE.. MORTGAGE

tWhat Is transferred to the
mortgagee -
Property is transferred absolutely to
the mortgagee.

2. Right to possession—
The mortgagee, being the owner of
the property, has a right to enter
into immediate possession of it.

3. Sale out of Court—
An English mortgagee has, in
certain cases, a rigit of sale without
the intervention of the Court.

Only the right of sale is. transferred.

The mortgagee has no right to enter
into immediate possessinn of the
property.

A right of sale without the inter-
vention of tne Court is not conferred
on a stpi mortgagee.

DISTINCTION BETWEEN

ENGLISH MORTGAGE -.	 MORTGAGE BY
CONDITIONAL SALE

1. Personal liability to pay—There is 1. There is no such personal liabilty
a covenant to repay, or some to pay.
personal liability on the pan of the
mortgagor.
2. Conveyance of property to 2. The sale is ostensible, and not

mortgagee— Property is conveyed real c: absolute. It becomes
absolutely to the mortgagee. subject 11 absoluta on failure of pa y ment of

to a condition of reconveyance on mortgage-money if a decree of
payment of the mortgage-money.	 foreclosure is obtained.

3. Right of possession— An English 3. A conditional mortgagee has no
mortgagee has the right to enter such rignt.
into immediate Possession of the
'property.
4. Change in conveyance— Aboiute 4. The sale is ostensio!e, i.e., the

conveyance is converted into a I mortgage is liabie to be converted

mortgage.	 into an absoiute sale. when a
decree of foreclosure is obtained.

5. Remedy— Remedy of an English 5. The remedy of a conditional
mortgage is by sale.	 j mortgagee is by foreclosure.

5. Mortgage by deposit- of title-deeds (Equitable mortgage)
[SS. 58(f) -& 96]
Where a person—
(a) in the towns of Calcutta, Madras and Bombay, and in

any other town which the State Government concerned
may, by notification in the Official Gazette specify in this

4
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behalf, (e.g.. Ajmer, Allahabad,. Delhi, Jaipur, Mysore

etc.),
(b) delivers to a creditor (or his agent), documents of title

to immovable property,

(c) with intent to create a security thereon,
the ransactiOfl is called a 'mortgage by deposit of title-deeds'.

The orovisiOflS which apply to a simple mortgage apply, so

far as may be, to a mortgage by deposit of title-deeds.

EQUITABLE MORTGAGE. — A mortgage by deposit of title-deeds is

popularly cailed an equitable mortgage on the analogy of •a similar

expression used in English law. In England. this form of mortgage creates
a mere equitable secyrity, as distinguished from an actual mortgage, vnicn 

Write a short flb(e
Equitable mo(t-

s ordinarily called a legal mortgage. and is therefore. uneniorceäblé	 :

against a bona tide purcnaSer for value of the legal estate without notice. 
gage.

B.U. Apr. 95

But in India. it creates. not merely a rignt in personam, but a right in 

rem. which cannot be defeated by any defence of bona fide purchaser

without notice. Consequently. it will operate also against a subsequent legal

mortgage of the same estate. In England, this form of mortgage is rightly

called an eauitaole mortgage but in India, the latter expression is a Discuss	 the

misnomer, because here, it is, in fact, a legal mortgage.	 charactefliStics of a

A mortgage by deposit of itIe-deeds may include lands outside the 
Awfortgage by de-
posit of title-deedS.

limits of the towns mentioned above. But it should be made in any one	 B.U. Apr. 95

of those.towns. When such a mortgage was created by deposit of title- 	 Apr. 99

deeds relating to immovable properties situate partly inside and partly
outside the town of Calcutta as security, Jenkins J. held that it was a

valid mortgage.
Characteristics of a mortgage by deposit of title-deeds.— (i) It can be

created in the towns of Calcutta, Madras and Bombay (and other towns whicn
may be notified in the Official Gazette). It can be created in such towns by
deposit of title-deeds, even though the property is outside those towns.

(ii) It is not necessary that all the deeds.hou id be deposited. I t is

sufficient if material documents are deposited. 11 is effected by deposit of

material title-deeds.

(iii) No delivery of possession of property takes place.

(iv) It is made to secure a debt or advances made, or to cover future

es	

Explain fully the

advances.	 principal character-.

(v) No registration is necessary, even if there is .a writing recording ISIJCè of a mortgage
by deposit of title-

the deposit : S. 59.
(vi) It prevails against a subsequent transferee who takes under a	

it

B.U. Oct. 98
registered instrument.

lvii) It prevails against all who are not bona tide purchasers for value

without notice.	
.

REMEDIES AVAILABLE. S. 96 of the Act puts equitable mortgages
on the same footing as simple mortgages. Therefore, the remedy of the

mortgagee by deposit of title-deeds is by a suit for sale; he is not entitled
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to sue for foreclosure. He can also sue for the mortgage-money. (Nityanand
v. Rajpur Chhaya Bani Cinema Lt c.. 1953 A.C. 208)

The mortgagor's remedy is a suit for redemption, and not an action
to recover the title-deeds.

PROBLEM.— A borrowed a sum of money from B in Bombay. As a
security for the loan A deposited with B in Bombay, by way of equitable
mortgage, the title-deeds of his property in Itarsi (which is not a notified
town). B filed a suit in Bombay for sale of the mortgaged property. A
argued that there was no valid or enforceable mortgage in B's favour, as
the mortgaged property was situated outside the towns notified under S.
58. Will A's..,contention succeed ?

Ans.—No. A's contention will not succeed, because a mortgage of
property situated in aplace (whether notified or not) can be effected
by a deposi: of title-deeds in Bombay. (Central Bani of India v.
Nusserwanji, 34 B.L.R. 1384).

DIFFERENCE BETWEEN ENC!JSH LAW AND INDIAN LAW AS
REGARDS EQUITABLE MORTGAGES

ENGLISH LAW	 INDIAN LAYS'

1. What right is created—
In England, it creates a mere In India, It creates, not merelya
equitable security, as contrasted with right in peronarn, but a right in rem.
a legal mortgage.
2. Whether enforceable against a.
purchaser—
In Englard, I ,. is not enforceable In India. if is enforceable against
against a bona fide purchaser o such a purchaser, and prevails
the estate, for value, without notice, i against a subsequent legal mortgage

io the same estate.
3. The nature of the rnortaaoe-
Itan rightly be called "squitab'Ie". It is wrongly so called, because in -

India it is, in fact, a le;af mortgage.
4. Whether 'tacking' and 'consoli-
dation' allowed—

No, . they are abolished by ths
Transfer of Property Ac:.

DIFFERENCE BETWEEN

ENGLISH MORTGAGE	 MORTGAGE BY DEPOSIT
OF TITLE-DEEDS

1. The mortgagor binds himself . tc' 1. There , is no persona! liability to
repay the money.	 . repay the loan.
2. Mortäged property is transferred 2. Mortgaged property is not absolu-
absolutely to the mortgagee. ,	 . . tely transferred to the mortgagee.
3. Operation is not restricted to any. S. Operation is restricted to certain
place	 centres of commerce
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4. Must be effected by,a registered 4

* 
Can be affected by a mere

ins trument—(i) where the principal delivery of the title-deeds, with intent
money secured is Rs.100 orto crea:e a security thereon.
upwards; or (ii) where there is no Whateve- be the principal money
delivery of the property. 	 secured. no writing is required.

5. In certain cases, the mortgagee 5. The mortgagee has no power of
has a power of sale without the sale without the intervention of the
intervention of the Court see S. 69. I Court.

6. Anomalous mortgagee [S. 58(g) & 98)
A mortgage which is not— (0 a simple mortgage, (ii) a

mortgage by conditional sale,
(iii) a usufructuary mortgage.
(iv) an English mortgage, or
(/) a mortgage by deposit of
title-deeds,

is called an'anomalous mortgage'.

The rights and liabilities of the (I) by their contract, as evi-
parties to such a mortgage denced in the mortgage-deed,
are to be determined—	 land failing that, (ii) by local

usage.

ANOMALOUS MORTGAGB.— An anomalous mortgage is 'a
transaction which is, in fact. a mortgage (as cefined in the Act), but is
no any of the types of mortaages considered above. In other words, it is
a mortgage Other thafl those categoricahy defined in the-section. Instances
c such mortaaoes are the kanom. otti and r'eruarfharn mortgages o
Madras and the san mortoaoe of Gujarat.

Characteristics of anomalous mortgage

(i) It would include a simple mortgage usufructuary and a mortgage
usufructuary by conditiona: sale.

(ii) Possession may or may not be delivered.

(iii) If for Rs. 100 or upwards, it must be reaistered; if below Rs. 100,.
it may be by a registered deed or by delivery of possession S. 59.

REMEDY OF THE MORTGAGEE.— The mortgagee's remedy is by
sale and foreclosure, if the terms of the mortgage permit it : S. 67(a).

The remedy of a mortgagor, if he becomes a trustee or legal
representative of the mortgagee, is by a suit for sale only S. 67(b).

4.,
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REMEDIES AVAILABLE TO DIFFERENT MORTGAGEES REMEDY OF

^Enq^
,l̂ish
 simple 2. Mortga' 3. UsufructU- 4. AnonalOUS 5.Mortgagee

 and gee by con-ary mort- mortgagee —of	 public

Equitabled it ion a lgage–	
wcrks–

Imoogagee sale—

Neither sale Ordinarily. Appointment
nor foreclo- sale. Forecto- of receiver.
sure : S. sure allowed [Neither fore-

67(a)	 if so provided closure nor
in mortgage sale]	 : S.

deed	 : S. 67(c)
67(a)

Sale.	 No. i Foreclosure

ForocloSure No. Sale : S
S. 67(a)	 67(a)

NATURE OF RIGHTS TRANSFERRED N EACH KIND OF MORTGAGE

Type of Mortgage	 Nature of the right transferred

--
(1) A simple mortgage	 (1) The right of sale.

(2) A usufruCtUrarY mortgage	
(2) The right of possession and
enjoyment of the usufruct.

(3)A mortgage by conditional sale (3) The right of ownership subject to
a condition.

(4)An English mortgage	 (4) The right of ownership subject to
a condition.

(5) A mortgage by deposit of title- (5) The right of sale.
deeds

SU8MORTGAGE.—A mortgage-debt . eing an immovable property, the

mortgagee can assign his interest in the mortgaged property. A mortgage

by the mortgagee of his interest under the original mortgage is called a

sub-mortgage. A sub-mortgagee is entified to a decree for sale of the

mortgage-rights of his mortgagor.

A puisne mortgage arises where A mortgages his prop& :c B by a

legal mortgage and then mortgages it again to C either by an equitable

mortgage or by creating a charge on the same property.

MORTGAGE WHEN TO BE BY ASSURANCE, i.e., WHEN

TO BE REGISTERED AND ATTESTED (S. 59)

Where the principal
money secured is—

(a) Rs. 100 or signed by the

upwards - a mort- mortgagor and

gage, (other than attested by at least

mortgage by depo- two witnesses.
sit of title-deeds),
can be effected
only by a regi-
steréd instrument-
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(b) Less than Rs. (1) either by a regi-
100, a mortgage stered instrument
may be effected— signed by the mort-

gagor and attested
by at least two
witnesses, or
(ii) (except in the
case of simple

-	 mortgage) by deli-
very of the property.

TRANSFER WHEN COMPLETE—The completion of the mortgage does
not depend upon the payment of consideration, unless there is a contract
to the contrary. The transfer is complete as soon as the mortgage deed is
executed, or where there is no deed, as soon as possession is delivered.

EFFECT OF NON-REGISTRATION—If the transaction intended to be
a mortgage, and requiring registration, is not registered. the mortgage is
not converted a charge under S. 100, but may be used to establish a
personal liability. (Vari v. Bani, 20 Born. 553). The mortgagor cannot sue
for redemption, the mortgage being invalid, but he can sue for possession
on his offering to repay the loan. (Maung Tung v. Maung Aung, 2 Ran. 313).

Although a deed may be invalid for want of registration, if, possession
has been delivered under it, the doctrine of Part-Performance (S. 53A
may be brought into play.

MORTGAGOR'S RIGHTS
(Ss. 60-61, 63-66, 83-84, 91-92 & 102-108)

A mortgago( has the following six rights
I. Ri ght of redemption : Ss. 60-61, 83-84, 91-92, 95 and 102-103.
IL Right to transfer to a third party instead of retransference to

mortgagor S. 60-A.
IL.Rght to inspection and : prod uctibn of documents : S:60-B.
IV. Right to accession : S. 63-64.
V Right to grant a lease : S. 65-A.

Vi. Right to reasonable waste S. 66.

I. REDEMPTION
(Ss..460-61, 83-84, 91-92, 95 & 102-103)

The followirig nine topics are discussed here
i. Right of redemption.
2. Right of redemption, how extinguished.
3. Effect of redemption.
4 Right to redeem a part of the mortgaged property.
5. Right to redeem separately or simultaneously.

Write ar explanato-
ry note an : Re-
demption.

B.U. Oct. 97
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6. Who can sue for redemption.

7. Right of subrogation.

8. Right of redeeming mortgagor to claim expenses.

9. Mortgagor's right to deposit money in Court.

1.. Right of redemption (Ss. 60, 83-84)

At any time after the principal money has become due, and

on payment or tender of the mortgage-money, the mortgagor

has the right to get back his property, and demand—

(a) the return of the mortgage instrument, together with all

the title-deeds;
(b) delivery of possession of the mortgaged property when

the mortgagee is in possession); and

(c) a re-transfer of the property (at the mortgagor's cost)

or an acknowledgement in writing of the extinction of the

mortgagee's right. (S. 60)
However, the above right cannot be exercised if it has been

extinguished by any act of the parties, or by a decree of the Court.

The right conferred by this section (S. 60) is called a right to redeem'.

and a suit to enforce it is called a 'suit for redemption'.
Moreover. S. 60 does not render invalid any provision to the effect

that—

Explain the eawty	
(i) if the time fixed tor payment of the principal money has been

( cedemPtiOfl Tr a allowed tO pass, or
mortgage.	 (ii) if no such time has been fixed.–

the mortgagee is to be entitled to reasonable notice before payment or

tender of sucri money.
RIGHT OF REDEMPTION.— Redemption means paying off the

mcrtgate-mcfleY and getting back the mortgated property. Redemption
taxes place when the mortgagor discharges iis obligations ) nder the

mortgage, and thus becomes entitled to have his property re-vested 
in

him, free of the charge. The mortgagor's right to have his property
returned to him contemporaneously with the discharge of his obligation is

catled the right of redemption.

Its nature.— Under the Indian law, the terms 'right to redeem and
"equity of redemption" are synonymous- There is no distinction between
the legal right of redemption and the equity of redemption. The mortgagor's
right to redeem, even after the expiry of the date fixed for payment, is

notan equity; it is a statutory right recognised by S. 60 of the Transfer

of Property Act.
ONCE A MORTGAGE, ALWAYS A MORTGAGE.—The right to

redeem is a natural incident of a mortgage. Notwithstanding any stipulation
to the contrary, a mortgagor, at any time after the principal money has

become payable and before his equity of redemption has been actually.

foreclosed, has, on payment of his debt, the right to get back his property
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free of all conditiollS or liens. This right of redeeming the mortgagor's 
property is an indefeasible right, and ca.n.not be . taken away from him 
by any law or contract. The right of redemption cannol be detached from · 
the mortgage. This rule is well expressed by the maxim ·Once a mortgage, 
always a rilOrtgage," 

The mortgage may be redeemed at any time after the principal money 
has become due, Therefore. unless the money becomes due, the 
mortgagor cannot insist on redeeming his property, nor can the mortgagee 
attempt to foreclose. Again, the right of redemption subsists until the 
mongage is actually foreclosed , tha t is , till a decree is passed in 
foreclc.sure suit. So. generall;'. these two rights accrue at thE: same time 
and subsist uptc. the same time: · and thi::. incident is often described by 
sa/I!ig that the rl}ht c f redemption and foreclosure are co-extensive. This 
ma,xim ~ of cours e. assumes tiiB absence c.: an~1 valid stipulatio;: (express 
or implied) to t!l to c.)ntra:)'. 

Clog on Redemption 
The right o~ reden',ption is statL!lory right, and it is so. absolute tna: it 

canno: be defeated even by tne parties themselves. Nor can this right be' 
fettered by any condition' It may be noted that ' in secti~n 60. t.,e:c are 
no such words as "in the abser.ce of a contract to the contrary." ThG leGal 
position is that a:lY condiiir)n contained in mortgage deed. which ob:::tru'::is 
tne .right of redemption. wil: bs consider&d as a. clog on redemptio(l. and 
wi l! be nul. and void. . 

However. it may· also be n-:::ed that the aoctrine of clog on redemption 
reiates only to (iealings whi::h take p lace between the parties to a 
mcrtgage at the tilli e v!hen tne contract of mortgage is entered in 'o. It 
doe!: not apply wns(c they .. subsequeritiy vary the terms upon which tne 
mortgage may be redeemed. , 

Poliock has described this coctrine as "an anachronism" , and tlas 

·Once c mortgagC' . 
al lVa y , a morl · 
9 .i:.9f: '" D,scuss 6).' 

I!! ", .~ .i V C:"~ \vi l t. · re f. 
er6 ·'·ce !: tne ~ j',? : 

,Tin t:: 0 1 Cj:J~ ~r: .II -,r· 
e :~u ; ~ :. c ? rt::(; t3 J71J" 
l,on 

suggested that it should b3 limited to C8ses oi oppressive or Wri:~ f. 10 ',Q;: fl Orl' 

uncoi iscionable bargains. Howe'ler, both in England and in India. i~ is n::>w or.. 
sc!t ·~j tt1~ a mcrtg(;g s- (.i.innot be ma1e irr r::dr~omabt~ {ex'Cep~ as regarq C '_ .:: (1 .- teae-f''ti · 

cOl;-,p nies . . which 1'18)' issue securec jrre :iu~mab le. debentures j.:' no~ ca:! I" " c.:.) Dc: S ~ .. 
the right to redemtil ion be mase illus::n)' 0' superfluous. 

Vaddiparthf v. A;.Jpalenaras:mhalu (4 1 t.. ~':1 d . '-.J. 563).- A mortgaged · 
hi::. laild to 8 for five years . W:::1 a provision that rents and profits would ·Once a mortga ::;~ 
be Sf": 0:1 agains t interest. The deed further provided that if th~ mortgage o !ways d :n:Jl7g.?Q5 . 

vIas not redeemed witnin 20 years . the mortgagee shouid trea: the land and n:.!h,ng but a 
m~rlpag(:" Com· 

as sold to him absolutely. This was held to bea clog on redemption, and men! with roference 

tile mortgage was held redeemable even after 20 years. . to ·clog on reaemp. 

S,.ankar V. YGshwan! (22 E.L.R. 965) . - X mortgaged his land to Y tion." 

with p.:>ssession, and the mortgage provided that in default of redemption B.U . Ocl. 9~ 

after 20 years, Y would become the ovmer of half tne land. This provj sion 
\vasa...clo9 _0r. the_ e.quity_ Q' [ed_emptio.D.._aut,.Jour _y$tars....after the_-e~pin' __ 
0; the 20 years period, while Y was still in possession, X executed a deed 
by wnj~h half the land was conveyed to Y. and Y released the other half 
from tne mortgage. The Court held that this was an arrangement for the 
discharge of the, mortgage, ·and it was valid. 
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Poma! Govindji v. VrajIal Purohit (A.I.R. 1989, S.C. 436). - The

Supreme Court has held that a long term for redemption, by itself, is not

a clog on the equity of redemption. But, a vety long period for redemption

(99 years in the present case), taken with other relevant factors (as for
instance, inflation and rise in prices) could create a presumption that it

was a clog on the equity of redemption.

PROBLEM.— A mortgaged his land to B with possession for 5 years,

the rent and profits to be set-off against interest. The mortgage further

provided that if ,the mortgage was not redeemed within a period of 20

years from the due- date, the mortgagee should treat the land as sold to

him absolutely. A filed a suit for redemption after .20 years from the due

date. Will A succeed ?
Ans.— The provision to treat the land as sold is invalid as a clog on the

equity of redemotion. and the mortgage is redeemable even after 2,0 years. -
The right of a mortgagor to redeem a mortgage has been the subject

of anxious protection in law. Any attempt made to obstruct such right is
cnown as clog on the equity of redemption. The clog on the equity of

redemption might be in any one of the following forms

(1) The mortgagor may be totally prevented from redeeming the mortgage.

(2) The terms of the mortgage might give a collateral benefit to the

mortgage or impose a collateral burden on the mortgagor, which is

expected to last even after the discharge of the debt and, the redemption

of the mortgage.
So far as any direct attempt at preventing a mortgagor from redeeming

the mortgage is concerned, it has been held that such terms are null and

void. This is based on the principle. Once a mortgage, always a

mortgage s. So far as collateral advantages or disadvantages are

concerned, it was held in Noakes v. Rice (1902 A.C. 24) that such

collateral stipulations, wnicri do not cease to operate on the redemption
of a mortgage, are in the nature of a clog on the equity of redemption,

andtherefore void.
In Noakes V. Rice. R mortgaged his premises o N and Co., brewers,

with a condition that R should not, whether during the continuan'e of the
mortgage or afterwards, sell on the premises any other liquors than those

prepared by the company. Such a condition was held to be a clog.

However, in a subsequent case Kreglinger v New Patagonia Meat and

Cold Storage Co. Ltd., (1914) A.C. 25, it was held that a stipulat ion for a

collateral benefit in a mortgage does not cease to operate immediately \

on redemption, if -

(a) it is not unfair or unconscionable

(b) it is not in the nature of a penalty clogging the equity Of 't

redemption; and

(C) it is not inconsistent with or repugnant to the contractual or

equitable right to redeem.
Therefore, in English law, the collateral conditions which satisfy the

test laid down in Kreglinger'S case will be deemed to be piid..
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Kreglinger's Rule and Indian Law
In view of the wordings of Sec. 60 of the Act, it has been held that

the rule in Kreglinger's case is not applicable in India. Therefore, a
stipulation which is intended to operate beyond the redemption of a
mortgage is a dog, and cannot operate beyond redemption. (Bhimrao v.
Sakharam, 46 Born. 409)

PROBLEMS.-1. X borrows money from Y, and executes a
usufructuary mortgage for the amount, redeemable in any month o Jeth.
X then borrows a further sum from Y and executes a simple money bond,
in which he covenants not to redeem the mortgage until the money due
on the second bond is pa ir'. Is such a covenant valid ?

Ans.— No, this covenant is not valid, as it amounts to a clog on
redemption. (Sheo Shankar v. Parma Mahton, (1904) 26 AU. 559')

2. X borrows Rs. 500 from ')< and executes a usufructury mctga
for Rs. 300, the rents and profits to be taken in lieu of inter st. X
covenants in the deed that the payment of the balanc. of Rs. 23 with
iruerest at 2% per month would be compuIory at the tne of redemption.
Does this covenant amount to a clog on redemption ?

Ans.— No, this covenat is not a clog on redemption; . it only creates a
further charge for As. 200. (Jeut Koeriv. Mathura, (1926) 24 All. L.J. 125)
Right of Redemption

(a) How exercised (Ss. 60, 83-84)
The ri g ht of redemption can be exercised in three ways,

VIZ.

(I) By paying or tendering the mortgage-money to the
morigagee outside Court. {Ss. 60 and 102-1031

(ii) By depositing the amount due on the mortgage in the
Court. [Ss. 83-841.

(iii) By a reg ular suit for redemption.
2..Fht of redemption, how extinguishad (3. 60)	 ..

The right of redemption is extinguished
(I) by act of parties (S. 60) as when the mortgagor oefls

his equity of redemption and thereby extinguishes his right.
(ii) by an order of Court (S. 60). Thus, where a decree is

passed in a foreclosure suit, or when the mortgaged property
is sold by an order of the Court, the mortgagor's right is lost.
3. Effect of Redemption (Ss. 60-60A & 62-64)

Al l the effects of redemption are discussed below at the
appropriate places. Shortly stated, They are as follows

1. Return of documents and return of possession of the
mortgaged property Ss CO and 62
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2. The mortgagor may require the mortgagee that, instead
of retransferring the property to the mortgagor, the mortgagee
shall assign the mortgage-debt to a third iersofl named by

the mortgagor : S. 60A.
3. The mortgagor becomes entitled to (a) accessions to the

mortgaged property (S. 63); (b) improvements made thereon
(S. 63A); and (c) the renewed mortgage-lease : S. 64.

4. Right to redeem a part of the mortgaged property (S. 60)

A person interested in a share only of the mortgaged

property is not entitled to redeem his own share only, on

payment of a proportionate part of the amount remaining due

on the mortgage, - except where a mortgage (or if there

are more mortgagees than one, all such mortgagees) has (or

have) acquired, in whole or in part, the share of a mortgagor:

S. 60.
A mortgage is one and indivisible. The general rule is that the

mortgage-debt being indivisible and the mortgaged property being held in
its entirely as security for the debt and every part of it, the property can
only be redeemed in its entirety on payment of the whole debt. In other

words. the holder of a partial interest in the equity 'of redemption cannot

redeem a part of the property on payment of a proportionate part of the

debt. So also, one of the mortgagees cannot claim to realise a portion

of security for a proportionate part of the debt. All the mortgagors are

entitled to be made parties to one proceeding, and are not to be exposed

to a variety of proceedings.
This general rule is deducible from sections 60 and 67 of the Transfer

of Property Act. But there are exceptions to the rule, and in the following

four cases, a mortgagor can claim to depart from the rule

1. Where the te	
o a mortgage provide for partial redemption: fl

other words, the rule is to be applied 
subject to a contract to The contrary:

2.
Where the co-mortgagors have distinct and separate interests.

3.
Where the mortgagee recognises a partition of the mortgaged pro-

perty amongst the co-mortgagors : Mahadaji v. Garnpatishet, 15 Born. 257.

4. When the mortgagee himself acquires a portion of the mortgaged

property (Moro v. Balaji, 13 Born. 45), and not the whole of the mortgaged

property. When a mortgagee- acquires, in whole or in part, the share 
of a

mortgagor, the indivisible character of the right of redemption is destroyed,
and the mortgagor will be allowed to redeem his share.

S. Right to redeem separately or simultaneously (S. 61)-
Consolidation abolished
A .mortgagOr who has executed two or more mortgages in

favour of the same mortgagee is, in absence of contract to

the contrary, when the principal money of any two or more of
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the mortgages has become due, entitled to redeem any one
of such mortgages separately, or any two or more of such
mortgages together.

ABOLITION OF CONSOLIDATION. - By consolidation of mortgages
is meant the mortgagee's power to compel the mortgagor to redeem
together all the securities in his hands, or to prevent the mortgagor from
redeeming one of such securities without redeeming the -others. As such
a consolidation may cause considerable hardship to the mortgagor, section
61 abolishes it, by providing that a mortgagor, who has executed several
mortgages in favour of the same mortgagee, may redeem one or more
of such mortgages when they become due, without redeeming the other
mortgages.

If there are several mortgages between the parties, the mortgagor can
redeem separately or simultaneously, according to his convenience. The
rule contains no reference to the property which has been mortgaged, so
that it will not make any difference whether the different mortgages are
on the same property or on different properties or on different portions
of the same property.

The doctrine of consolidation enables the mortgagee of two different
properties mortgaged by the same mortgagor to consolidate those
mortgages, and force him to redeem all of them, or to prevent- ,him from
redeeming one of them without redeeming the other. Of course, there could
be no question of consolidation as regards any mortgage where the time
for redemption has not expired. The doctrine was supposed to be based
on the maxim : "He who seeks equity must do equity.' However, in
practice, it led to inequitable results, and has, therefore, been abolished
by S. 61 of the Transfer of Property Act.

The words "in the absence of a contract to the contrary" in S. 61
indicate that the parties may allow consolidation by mutual consent. Such
a provision, however, must be clear and explicit.

However, it may be noted that, under Sec. 67A, a mortgagee who
holds two or more mortgages executed by the same mortgagor is bound
to sue on all the mortgages in respect of which the mortgage-money has
become due, provided such mortgages entitled him to obtain the same
kind of decree. Thus, to a certain extent, consolidation of mortgages is
necessary, though the doctrine has been abolished so far as the right of
the mortgagor to redeem the mortgage is concerned.

Who can sue for redemption (S. 91)
The following three categories of persons can sue for

redemption under S. 91, viz.-
1\ fl....	 _. ___ I_,L.. .t.

	 mortgagee)-
'.tj riiy person oLner wan we morigagee). naving -	 -

(a) any interest in, or
(b) charge upon,

- the property mortgaged, or
- the right to redeem the same.

TP-9	 .
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Persons JaItng under clause (i) fall into two groups, viz.—

(a) those having an interest in, or charge upon, the mortgaged
property, as for instance, puisne mortgagees who have a charge
On the mortgaged property; and

(b) those having a right to redeem the property, - as for instance,
the purchaser, of the equity of redemption.

•

	

	 (ii) Any surety for the payment of the mortgaged debt, or
any part thereof.

Under clause (ii), a surety of the mortgagor is also entitled to redeem.
This is -in keeping with the principle of taw that a creditor may recover

the debt either from the principal debtor or from the surety. If the debt is
recovered from the surety, the latter becomes entWed to all the securities

- which the creditor had in respect of the debt. Thus, a surety may choose
to pay off the debt of the mortgagee and subrogate himself to the position
of a mortgagee.

(iii) Any creditor of the mortgagor who has, in a suit for
the administration of his estate, obtained a decree for sale of
the mortgaged property.

Clause (iii) is based on the English case, Christian v. Field (1842-2
Hare, 177). A right to redeem is given to such a c:editor of the deceased
mortgagor, so that he may get the benefit of his decree.

7. Right of subrogation (S. 92)
PERSONS ENTITLED TO BE SUBROGATED.—Any of the

persons referred to in S. 91 above (other than the mortgagor)
and any co-mortgagor, have, on redeeming the property
subject to the mortgage (so far as regards redemption,
foreclosure o r sale of such property is concerned), the same
rights as the mortgagee whose mortgage he redeems may
have against the mortgagor or any other mortgagee. (Th i s is

known as hgai subrogation.)
A person who has advanced to a mortgagor, money with

which the mortgage has been redeemed is subroga fed to the
rights of the mortgagee whose mortgage has been redeemed,
if the mortgagor has. by a registered instrument, agreed that
such person be so subrogated. (This is known as conventional

subrogation.)
The right conferred by this section is called the right of

subrogation, and a person acquiring the same is said to be
subrogated to- the rights of the mortgagee whose mortgage
he redeems;

The right of subrogation cannot be onferred unless the

•	 mortgage in respect of which the right is claimed has been
redeemed in full.
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SUBROGATION.— "Subrogation is a Roman law term meaning
"Substitution". It is the right of a person to stand in the place of a creditor.
When a mortgagee transfers his mortgage-debt, his assignee becomes
vested with all his rights, i.e., his assignee is substituted or subrogated
in the place of the mortgagee, In order to be entitled to subrogation, a
person must pay off the entire amount of a prior mortgage, because
subrogation takes place by redemption, and unless there, is redemption,
there can be no subrogation.

S. 92 makes it very clear that the doctrine of subrogation cannot be
invoked unless the prior mortgage is discharged as a whole. The principle
of this rule is that there cannot be subrogation without redemption.
Therefore, a partial payment of the mortgage-debt cannot give rise to a
claim for a partial subrogation.

LEGAL AND CONVENTIONAL SUBROGATION.— Subrogation is of
two kinds (1) legal, and (2) conventional, and S. 92 covers both. Legal
subrogation takes place by operation of law, when the mortgage-debt is
paid off by some person who has some interest to protect, e.g., where a
subsequent mortgagee pays off a prior one.

Legal subrogation may occur in four ways
(i) A subsequent mortgagee may redeem a prior mortgage.
(ii) A co-mortgagor may redeem a mortgage.
(iii) The mortgagor's surety may redeem the mortgage.
(iv) The purchaser of the equity of redemption may redeem the mortgage.

Conventional subro gation (also sometimes called subrogation by
agreement) takes place where the person paying off the mortgage-debt
is a stranger and has no interest to protect, but he advances the money
under an agreement, express or implied, that he would be subogated to
the rights and remedies of the mortgagee who is paid off. (Gurudeo Singh
v. Chandrika Singh, (1909) 36 Cal. 193). A provision for conventional
subrogation is also made in the section, and it requires the agreement of
subrogation to be in writing and registered.

BASIS OF THE DOCTRINE. - The essence of the doctrine of
subrogation is that the party who pays off a mortgage gets clothed with
all the rights of the mortgagee. The doctrine is based on principles of
justice, equity and good conscience, and the Supreme Court has held that
the doctrine would apply even in those parts of India where the Act itself
was not applicable. (Ganeshi La! v. Jyoti Pershad, A.I.R. 1953 S.C. 1)

DOCTRINE NOT APPLICABLE WHEN MORTGAGOR REDEEMS.–
The doctrine of subrogation cannot be invoked if the mortgagor himself
redeems. The mortgagor who discharges a prior debt is not entitled to
be subrogated to the rights and remedies of his creditor. This is because,
by discharging a prior encumbrance created by his own self, he is merely
discharging his own obligation to his creditor. (Narain v. Narain, A.I.R. 1931
All. 40)

WHETHER BENEFIT TO MORTGAGOR OR MORTGAGEE
'NECESSARY. - The Madras High Court has ' held that when a subsequent
mortgagee redeems a prior mortgage, no question arises as to whether

•	 '	 .
-,

	

•	 ,,

-	 '	 '	 ,•	 ,,
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the payment is for the benefit of the mortgagor or the mortgagee. All that
is necessary for the application of S. 92 is to see whether the person
claiming the benefit of the section was a mortgagee at the time when he
made the payme4t. (Nagayyar v. Govinda)iuyar, A.I.R. 1923 Mad. 349)
8. Right of redeeming co-mortgagor to claim expenses

(S..95)
Where one of several mortgagors redeems the mortgaged

property, he is, in enforcing his right of subrogation under S.
92 against his co-mortgagors, entitled to add to the mortgage
money recoverable from them, such proportion of the expenses
properly incurred in such redemption as is attributable to their
share in the property.
9. Mortgagor's right to deposit money in Court (Ss. 83-84)

At any time alter the principal money has become due and
before a suit for redemption is barred—

the mortgagor, or any other person entitled to sue, for
redemption under S. 91, may deposit,

in any Court in which he might have instituted the suit
for redemption,

—to the account of the mortgagee,
—the full amount rernining due on the mortgage.
The Court thereupon causes a written notice of the deposit

to be served on the mortgagee, who may, by a petition, state
the amount then due on the mortgage and his willingness to
accept money in full discharge of such amount. He may, after
depositing all documents in the Court, receive the money so
deposited. All the documents so deposited are to be delivered

.to the mortgagor.

Where, however, the mortgagee is in possession of the
proprty, before paying the amount so deposited, the Court
must direct him—

(I) to deliver possession thereof to the mortgagor
(ii) to transfer the property to the mortgagor or his nominee

at the cost of the mortgagor, or
(iii) to execute and (where the rnrtgage is effected by a

registered instrument) have registered an acknowledgement in
writing that any right in derogation of the mortgagor's interest
transferred to the mortgagee has been extinguished

When the mortgagor has tendered or deposited in Court
the full amount due on the mortgage, the interest ceases to
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run from the .date of the tender; or in the case of deposit
where no previous tender of such amount has been made,
as soon as the mortgagor has done all that has to be done
by him to enable the mortgagee to take such amount out of
the Court, and notice has been served on the mortgagee.

However, if the mortgagor has deposited such amount,
without having made a previous tender thereof, and has
subsequently withdrawn the same or any part thereof, interest
on the principal money is payable from the date of such
withdrawal.

Moreover, nothing in the above rules can deprive the
mortgagee of his right to interest when there is a contract that
he would be entitled to a reasonable notice before payment
or tender of mortgage-money, and such notice has not been
given.

Service on, or tender to, agent (Ss. 102-103)
Where the person on whom or to whom any notice or

tender is to be served or made, does not reside in the district
in which the mortgaged property is situated, service or tender
.on or to an agent would be deemed to be sufficient. If such
a person or agent cannot be found, the person making the
tender may deposit the amount in Court, and such deposit
has the effect of a tender of such amount.

Where the person making or accepting a notice or tender
is incompetent to contract, a legal curator or a guardian ad
Iitem may be appointed for the purpose.

II. RIGHT TO TRANSFER TO THIRD PARTY INSTEAD
OF RE-TRANSFERENCE TO MORTGAGOR (S. 60A)

Where a mortgagor is entitled to redemption, he may
require the mortgagee, instead of re-transferring the property,
to assign the mortgage-debt and transfer the mortgaged
property to such third person as the mortgagor may direct;
and the mortgagee is bound to assign and transfer accordingly.

The rights conferred by this section belong to and may be enforced
by, the mortgagor or by any encumbrancer, notwithstanding an intermediate
encumbrance. However, a requisition of any encumbrancer would prevail
over a requisition of the mortgagor, and, as between encumbrancers, the
requisition of a prior encumbrancer, prevails over that of a subsequent
encumbrancer.
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The above rules do not however, apply in the case of a mortgagee
who is, or has been, in possession of the property.

A new provision is made in S. 60A, on the lines of S. 95 of the English
Law of Property Act, 1925. which enables the mortgagor to require the
mortgagee to assign the mortgage debt to a person whom he nominates
instead of having a re-transfr of the property, as provided in S. 60, to
himself or any other person as he may direct.

The distinction between these two rights of the mortgagor is to be
carefully noted. Under S. 60, the mortgagor pays off the money and gets
back the property free from the encumbranQe, and he may accordingly
ask the mortgagee to reconvey the property to himseif or any other person
of his choice. Under this section, the mortgagee is. of course, paid off,.
but he is required to keep the mortgage alive, and transfer it to some
person whom the mortgagor nominates. The obligation thus imposed upon
him is absolute, and he is not concerned with - any arrangement that the
mortgagor may have made with the proposed assignee in regard to the
question of paying him off. In this case, the mortgage as such is not
extinguished, but it is assigned by the mortgagee to another person.

This provision, it will be noticed is intended to help the mortgagor to
pay off the mortgagee by raising a loan from another person on the same
s3curity. A lot of trouble and expense would be saved by this method of
assignment of the mortgage instead of first getting the reconveyance and
then creating a fresh mortgage in favour of the new creditor.

This right is exercisable not only by the mortgagor and any person
claiming through him, but also by any puisne mortgagee. The requisition
of a puisne mortgagee will prevail over that of the mortgagor, and as
between the mortgagees themselves, the requisition of a prior mortgagee
will take precedence over fiat of a subsequent one

Exception.—The benefit of this provision, however, is denied where the
mortgagee is, or has been, in possession of the mortgaged property. The
reason is that such 'a mortgagee remains liable to account for the rents
aidrotits of the property even after the assignment of the mortgage.

meqzcst of the m tQar for an assignment, if al lowed in such a case.
would certainly debar him from calling the mortgagee to account for the
acts of the assignee; yet, the liability might be erif&rced by subsequent
encumbrances, unless they have also agreed to the assignment. But for
this exception, the mortgagee may permit the mortgagor to make use of
this mortgage as the first enumbrncer to keep out the other creditors.
The exception is, therefore. enacted with a view to protect the interest of
the subsequent encumbrancers and persons interested' in the equity of
redempton

•

	

	 . III, RIGHT TO INSPECTION AND
PRODUCTION OF DOCUMENTS (S. 60B)

- As long as his -eight of redemption subsists, a mortqagor
is entitled, at all reaonable times, at his request and at his
own cost, to inspect and make copies of br extracts from)
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documents of . title relating to the mortgaged property,
are in the Custody or power of the mortgagee.
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IV. RIGHT TO ACCESSION (Ss. 63-64)
ACCESSION. —Accession denotes physical accretion of additions,

whether brought about by nat iral or artificial means.
The general rule is that an accession to the mortgaged property

enures to the benefit of the mortgagee and his security (S. 70), and at
the same time, is subject to redemption (Ss. 63 and 64), no matter
whether it is the mortgagor or the mortgagee who makes the accession.
But this general ruie is subject to modification in matters of detail. All
natural accessions and those acquired by the mortgagor go with the
property and ultimately belong to the mortgagor; but artificial accessions,
it made by the mortgagee, sometimes belong to the mortgagee and
sometimes not, and S. 63 makes provision for adjustments of the rights
of the parties.

Accessions

Natural	 Artificial
[e.g.—an aliuvion. 	 e.g.—erection of a building.

See Illus. (a) to S. 70]	 See Illus. (b) to S. 70]

Those acquired by	 Enlargement of interest
physical addition. 	 [e.g.—renewal of lease : (S. 64)]

[Note—As regards a mortgagee's right to accession, see Ss. 70-71
below.]

Thus, there are two kinds of accessions (1) natural; and (2) artificial.
Artificial accessions may again be divided into two classes : (a) those
which are acquired by physical addition; (b) those which result from
enlargement of interest.

All natural accessions enure to the benefit of the mortgagor on
redemption; artificial accessions sometimes enure to the bonofit of the
mortgagor and sometimes not. (See. S. 63, below.) When the mortgagor
proposes to take the accession, he must pay the cost thereof, except
where the accession is voluntary, and is not separately enjoyable. It should
further be noted that section 63 (as well as section 70) is subject to a
contract between the parties. So, any of the above provisions may be
altered by agreement.

When the mortgagor is entitled to accession (S. 63)
(1) Where the mortgaged property is in the possess ionof

the mortgagee, and the mortgagee has during the .continuance
of the mortgage, received any accession, upon redemption,
the mortgagor is, in the absence of a contract to the contrary,
entitled, as against the mortgagee, to such accession.
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(2).. When such accession is acquired at the expense. of
the mortgagee, and is—

(a) capable of separate possession or enjoyment without
detriment to the principal property, —the mortgagor.
desiring to take the accession must pay to the
mortgagee the expense of acquiring it;

(b) not capable of separate possession or enjoyment,—the
accession must be delivered with the property. In such
a case, the mortgagor is bound to pay the cost of the
acquisition as an addition to the principal money, with
interest at the same rate as is payable on the principal,
or where no such rate Is fixed, at the rate of 9 percent
per annum, provided that the accession was (i)
necessary to preserve the property from destruction or
forfeiture, or (ii) the accession has been made with the
mortgagor's assent. The profits, if any, arising from the
accession are to be cedited to the mortgagor.

In the case of a usufructuary mortgage, if the accession
has been acquired at the expense of the mortgagee, the
profits arising from the accession are, in the absence of a
contract to the contrary, to be set off against any interest
payable on the money expended as the cost of acquisition.

Improvement to mortgaged property (S. 63A)
Where the mortgaged property in possession of the

mortgagee has, during the continuance of the mortgage, been
improved, in the absence of a contract to the contrary upon
redemption, the mortgagor is entitled to such improvement, and
he is not liable to pay the cost thereof. But, he is liable to
pay proper costs, in the absence of a contract to the contrary,
if such improvement was effected at the cost of the
mortgagee, and (i) was necessary (a) to preserve the property
from destruction or deterioration; or (b) to prevent the security
frorn becominginsufuicient; or (ii) was made in compliance with
the lawful order of any public servant or public authority.

In order to make this section appllcate, three points should be noted

(1) The mortgaged property should ben the possession of the mortgagee.

(2) The improvements should have been affected during the
continuance of the mortgage.

(3) The improvements must have teen effected at the cost of the
mortgagee. 'I
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The cardinal principle which is to be borne in mind is that "You cannot
improve a mortgagor ou or his estate". The Court will never regard an
improvement as reasonable if it is one which will jeopardise the
mortgagor's right of redemption, as for instance, when the improvement
puts the matter of redemption beyond the mortgagor's means. The
principles underlying cases of accessions and improvements are very much
the same, with this difference that the latter do not admit of separate
enjoyment, and therefore. the illustrations relating to accessions may be
referred to in connection with improvements also.

Renewal of mortgaged lease (S. 64)
Where the mortgaged property is a lease, and the

mortgagee obtains a renewal of the lease, upon redemption,
the mortgagee has the benefit of the new lease, in the
absence of a contract to the contrary.

However, if the lease is renewed by the mortgagor during the
continuance of the mortgage, the renewal will enure to the benefit of the
mortgagee and his security. This rule is contained in S. 71, which also
provides that if the mortgaged property is a renewable leasehold, the
mortgagee may charge tne mortgagor with the cost of its renewal.

V. RGHT TO GRANT A LEASE (Ss. 65 & 65A)

A mortgagor, while lavfulIy in possession of the mortgaged
property, has the, power to make leases thereof which are
binding on the mortgagee.

However, the above provision applies. 	 if a contrary
intention is not expressed in the mortgage-deed.

S. 65A further provides that every such lease should satisfy
the following eight conditions

(a) It should be such as would be made in the ordinary
cqurse of management of the property concerned. -

(b) It should- be in accordance with any local law, custom
or usuage.

(c) It should reserve the best rent that can reasonably be
obtained

(d) No premium should be paid or promised
(e) No rent should be payable in advance
(f) The lease should take effect within six months from the

date on which it is made
(g) It should not contain a covenant for renewal.
(h) In the case of buildings, the duration of the lease

cannot exceed three years. Further, such a lease must
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contain a covenant that if the rent is not paid within a
specified time, the lessor can re-enter on his property.

The above provisions may be varied or extended by the
mortgage-deed S. 65A.

VI. RIGHT TO REASONABLE WASTE (S. 66)
A mortgagor in possession of the mortgaged property is

not liable to the mortgàgee for allowing the property to
deteriorate but he must not commif any act which ',Js,
destructive or permanently injurious thereto, if the security, is
insufficient or will be rendered insufficient by such act.

A security is deemed to be insufficient, unless the value
of the mortgaged property exceeds by one-third, or if
consisting of buildings, exceeds by one-half, the amount for
the time being due on the mortgage.

Under this section, the security will be sufficient if the va!ue of the
mortgaged, property exceeds the mortgage-amount by one-third. Thus, if
the mortgage-amount is Rs.12,000 the value of the property should be at
least Rs.16.000. But in the case of buildings, it should exceed, not by
one-third but by one half. Thus, in the above illustration, if the securit s
a building, its value should be at least Rs. 18,000.

LIABILITIES OF THE MORTGAGOR (S. 65)
IMPLIED CONTRACTS BY THE MORTGAGOR (S. 65)
There are five implied contracts which the mortgagor 

is 
deemed to

enter into with the mortgagee, in absence of a contract to the' contrary
1. Covenant for title [S. .65(a)]

The mortgagor is deemed to contract that the interest
which he professes to transfer to the mortgagee subsists, and
that the mortgagor has power to transfer the same.

There is an implied warranty of title by the mortgagor in the property
mortgaged by him. If the title turns out to be defective, there is a breach
of this warranty, and the mortgagee can sue (I) for the principal money,
as well as (ii) for damages, even before the stipulated period.

2. Covenant for defence of title [S. 65(d)]
The mortgagor is also deemed to covenant that he will

defend,— or if the mortgagee be in possession of the
mortgaged property, enable him td defend,— the mortgagor's
title to the property.: .,	 .' .......

There is an implied covenant on the mortgagor's part to indemnify the
mortgagee against all expenses 

I
incurred in protecting his title The

mortgagor is bound to defend or enable the mortgagee to defend his (i.e.,
the mortgagors) title This rule is based on the principle that the mortgagor
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is bound to keep the mortgage security intact by guarding it against all
invasion or intrusion.

3. Covenant for payment of public charges [S. 65(c)]
The mortgagor is also deemed to contract that he will, so long

as the mortgagee is not in possession of the mortgaged property,
pay all public charges accruing due in respect of the property.

There is an implied contract on the mortgagor's part during the time
of his rem&ning in possession, to pay Government revenue and other
public charges. U a sa results from the breach of this implied contract,
the inorigagee may, under section 68, sue for the mortgage-money: and
if there are any surplus sale-proceeds after such revenue sate, the
mortgagee will have a charge on them under section 73.

4. Covenant for payment of rent [S. 65(d)]
Where the mortgaged property is a lease, the mortgagor

is deemed to contract with the mortgagee that the rent payable
under the lease, the conditions contained therein, and the
contracts binding on the lessee, have been paid, p-erformed
and observed, down to the commencement of mortgage; and
that the mortgagor will pay the rent reserved by the lease (or,
if the lease be renewed, the renewed lease), and perform the
conditions contained therein, and observe the contracts binding
on the lessee, and indemnify the mortgagee against a l l claims,
sustained by reason of the non-payment of the saio rent or
the non-performance or non-observance of the said conditions
and contracts.

It may be noted that there is no covenant to renew the
lease.
5. Covenant for payment of prior encumbrances [3. 65(e)]

Where the mortgage is a second or subsequent
encumbrance on the property, the mortgagor is deemed to
contract that he will pay the interest accruing due on each
prior encumbrance when it becomes due, and will, at the
proper time, discharge the principal money due on such prior
encumbrance.

The above covenants run with the land (S. 65)
The benefit of all the above contracts are annexed to, and

go with the interest of the mortgagee as such, and may be
enforced by every person in whom that inter9st is, for the
whole or any part thereof, from time to time, vested.

The benefit of these implied covenants passes or runs with the land:
so, a mortgagee's assignee is also en:itIed to the same. But, the burden



140 ::	 THE TRANSFER OF PROPERTY ACT

of these covenants is confined to the mortgagor alone, and does not pass
to a purchaser of the equity of redemption. Thus, where the, mortgagor's
vendee allows GQvernment revenue to fall in arrears and himself purchases
the property at a revenue sale, he (i.e., the purchaser) is not liable to
the mortgagee whose security has been extinguished. His position in this
respect is different from that of the mortgagor. The mortgagee, in such a
case, can only look to the surplus sale proceeds, if any: therefore, he
should be on the alert to prevent revenue sales.

The covenants implied by S. 65 are subject to any contract to the
contrary. It has been held, for example, that such a contract may be
presumed when the mortgagee was fully aware of the nature and extent
of the mortgagor's title.

RIGHTS OF THE MORTGAGEE (Ss. 67-73 & 94)
1. Right of foreclosure or sale (S. 67)

Define mortgage'.	 At any time after the mortgage-money has become due
Dit§cuss the rights
and liabilities of a and before redemption or before the money has been paid or
mortgage of immov- deposited in Court, the mortgagee has the right to obtain from
able properly.

96 the Court a decree for foreclosure of the mortgage or for sale
Apr. 99 of the property.

A suit to obtain a decree that a mortgagor shall be
absolutely debarred of his right to redeem the mortgaged
property is called a "suit for foreclosure".

RIGHT TO FORECLOSURE.— As the mortg.agor has the right to
redeem, a corresponding right is given to the mortgagee, known as the
right of foreclosure. This right implies that when the time fixed for
repayment of the mortgage-money has expired, and the mortgagor's right
to redeem has become complete, and he has failed to avail himself
thereof, the mortgagee has the right to institute a 'suit for a decree that
the mortgagor be absoiuteiy debarred of his right to redeem the property.
It must be remembered that the right to redeem and the right to foreclose
are co-extensive.

The general principle as to redemption and foreclosure is that in the
absence of any stipulation, express or implied, to the contrary, the right
to redeem and the right to foreclose are co-extensive, and that where there
is a stipulation to pay a mortgage-debt within say, ten years, the mortgagor
cannot redeem at an earlier date.

It may be noted that the right of redemption cannot be modified by
agreement between the parties, but such is not the .case with the right
of foreclosure. 

Who''cn	 foreclosé"or sell [S. 67. cis. (6),,_(b), (c) & (d)1
(I) A simple mortgagee cannot foreclose.
(ii) A usufructuary mortgagee cannot foreclose or sell.
(iii) A mortgagee by conditional sale cannot sell.
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(iv) A mortgagee's trustee or legal representative happening

to be a mortgagor and possessing the power of sate
cannot foreclose.

(v) A mortgagee of works of public utility cannot foreclose
or sell.

(vi) An English mortgagee cannot foreclose.
(vii) A person interested in part only of the mortgage-money

cannot institute a suit relating to a corresponding part
of the mortgaged property, unless the mortgagees
have, with the consent of the mortgagor, severed their
interests under the mortgage.

A fractional mortgagee cannot sever his interest, and sue alone for
the corresponding part of the mortgaged property without the consent of
the mortgagor and the other mortgagees. A similar correlative restriction
follows as a corroliary from the rule that every mortgage is indivisible.

OPENING THE FORECLOSURE" - Under the English Law,every
mortgage contains within itself a personal liability to repay the amount
advanced. The mortgagor's liability to repay the mortgage-money and the
mortgagees obligation to reconvey the mortgaged property are reciprocal.
Consequently, after foreclosing, a mortgagee cannot sue on the personal
covenant, unless he still retains the mortgaged property in his hands. If
a mortgagee sues on the persona l covenant after forecosing, he cannot
require the mortgagor to repay his loan or Me balance thereof, unless he
is himself ready and willing tc surrender the security: he, by taking an
acticn on the personal liability of the mortgagor, gives him a renewed right
to redeem the property. This is known as "opening the foreclosure." In
India. there is nothing like "opening the foreclosure".

DIFFERENCE BETWEEN FORECLOSURE AND SALE
1. Foreclosure is allowed only in the case of a mortgnge by conditional

sale and an anomalous mortgage, if under its terms, the mortgagee is
entitled to foreclose. A suit for sale can be brought in the case of a simple
mortgage, an equitable mortcage, an English mortgage (in which the
mortgagor makes a personal covenant to pay the mortoage-money on a
certain date), and an anomalous mortgage, if a power of sale ca-n be
implied from the terms of the mortgage.

2. Foreclosure is possible only by a suit. Sale is possible either outof Court or by a Suit.
3. Foreclosure absolutely discharges the mortgage-debt. The

mortgagee cannot, thereafter, proceed against the mortgagor on the
personal covenant. In the case of sale, the mortgagee can recover the
balance amount if the sale-proceeds are not sufficient to satisfy the
mortgage-debt.

2. Right to sue for mortgage-money (S. 68)
The mortgagee has a right to sue for the mortgage-money

in the fQllowing four cases, and in no others, viz.-

Write an expIana'-
ry note on

Fore c/os

St.. Oct 7
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1. Where the mortgagor binds himself to repay the same.
However, a transferee from the mortgagor. or from his legal
representative, is, not liable to be sued for the mortgage-money.

2. Where, by any cause other, than the wrongful act or
default of the mortgagor or mortgagee, the mortgaged property
Js wholly or partially destroyed, or the security' is rendered
insufficient, and the mortgagee has given the mortgagor a
reasonable opportunity of providing further security, enough to
render the whole security sufficient, and the mortgagor has
failed to do so. (This , clause covers cases where the security
may be destroyed by accidental causes, such as fire or flood
or any vis major, without the fault of either party.)

It is to be noted that when a suit is brought under the
above two clauses, the Court , may, at its discretion, stay the
suit and all proceedings therein, notwithstanding any contract
to the contrary, until the mortgagee has exhausted all his
available remedies against the mortgaged property or what
remains of it, unless the mortgagee abandons his security,
and, if necessary, re-transfers the mortgaged property.'

3. Where the mortgagee is deprived of the whole or part
of his security, by, or in consequence of, the wrongful act or
default of the mortgagor.

EXAMPLE.— A executes a usufructuary mortgage of his house to B,
but remains in possession as B' tenant. Failure on the part of A to pay
the rent does not entitle B to sue under Section 68.

4. Where the mortgagee is entitled to possession of the
mortgaged property, and the mortgagor fails to deliver the
same to him, or to secure the possession thereof to him
without disturbance by the mortgagor or any person claiming
under a title superior to that the mortgagor.'

Fateh Din v. Kishen La! (73 I.C.. 902).— A made a usufructuary
mortgage of 10 plots pf land to B. Two of these did not belong to A, and
therefore, B was unable to obtain possession of them. The Court held that
B was entitled to sue for the mortgage money

PERSONAL LIABILITY TO PAY.—. Personal liability Is an essential
ingredient of (i) a simple mortgage (ii) an English mortgage and (iii) a
mortgage by deposit of title deeds (Nityanand v Rajpur Chhaya Cinema
Ltd 1953 A C 208) In these cases the mortgagor binds himself to
repay the mortgage money The personal obligation to repay may be
express 

I
or implied Personal liability is not an essential ingredient of any

other mortgage described in , S. 8; here, the 'personal liability can be
created only by a covenant expressed or clearly implied
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1 -tight to sell without the intervention of Court (S. 69)
A mortgagee (or any person claiming on his behalf) has

ihe power to sell, or concur in selling, the mortgaged property
(or any part thereof) in default of payment of the mortgage-
money without the intervention of the Court in the following
three cases,— and in no others,— namely

1. Where the mortgage is an English mortgage, and neither
the mortgagor nor the mortgagee is a (I) Hindu, (ii)
Muhamrnedan, or (iii) Buddhist. or (iv) a member of any other
race, sect, tribe or class from time to time specified by the
State Government in the Official Gazette.

2. Where the Government is the mortgagee, and a power
of sale without the intervention of Court is expressly conferred
oy the mortgage-deed.

3. Where the mortgaged property is situated in Caiculia,
M:-.dras or Bombay, or any other Gazetted town or area,
i; )vlded that the power of sale without the intervention of

.urt is expressly conferred by the mortgage-deed.
However, this power can be exercied only -
(I) When the principal, money (or part thereof) has

remained unpaid for three months after service of
notice in writing requiring payment on the mortgagor
or one of several mortgagors; or

(ii) When interest not less than Rs. 500 in atriount is in
arrears and remains unpaid for 3 months.

Any one of the above two conditions will justify a private sale. Of
course. notice of demand cannot be given before the due date.

If the mortgage-money is payabe by instalments, the power of sale
is exercisae when any instalment nas become due. (Payne v. Cardiff
Rural Council, (1932)K.B. 241)

It has been held by the Bombay High Court that the power of sale
cannot be exercised when interest alone is due unless the principal money
is also due. (Bba Miya Mohiddin Shakkar v. Jehangir Dinshaw
Bel.gaurnwaia, 4,3 Born. L.R.)

Effect 0F sale under this power. - The effect of such a sale is to
destroy the equity of redemption, an to transfer an absolute estate to
the purchase.	 .	 .

WHO MAY PURCHASE AT SUCH SALE.— The mortgagee himself
cannot buy the property directly or through an agent, for a man cannot
sell to himself. Thus, a sale by a huiding society to its secretary is void,
aid does not prevent the mortgagor f:orn redeeming the mortgage, uniss
he has assented to such purchase.
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Remedy for improper exercise of the power of sale [(S. 69(3)]
When a sale has been made in the professed exercise of

such a power/ the title of the purchaser is not impeachable
on the ground that no case had arisen to authorise the sale,
or that due notice, was not given, or that the power was
otherwise improperly or irregularly exercised, but any one
put to any loss by an unauthorised or improper or irregular
exercise of the power, has a remedy in damages against the
person exercising the power.

Sale proceeds how to be disposed of [S. 69A(4)]
The proceeds of the sale have first to be applied in

discharging any prior encumbrances subject to which the sale
is made, in paying the amount due in respect thereof into
Court under Sec. 57.
• As to the balance, the mortgagee is constituted a trustee
for three purposes : (1) for the payment of the costs of sale;
(2) for the payment of the mortgage-money, including costs
due in respect of the mortgage, under which the sale is made;
and (3) for the payment of the surplus to the person entitled
to the mortgaged property, i.e., the subsequent encumbrances,
and ultimately the mortgagor.

•	 4. Right to appointment of a receiver (S. 69A)
A mortgagee having the right to exercise a power of sale

without the intervention of Court (under S. 69) is entitled to
appoint, by writing signed by him or on his behalf, a receiver
of the income of the mortgaged property.

Appointment how made [S. 69A(2)]
Any person named in the mortgage-deed, and willing and

able to act as a receiver may be appointed receiver. If a fresh
appointment is to be made, it must be with the consent of
the mortgagor, and on failing to obtain such consent, the
mortgagee is entitled to apply to the Court for appointment
of a receiver, and any person appointed by the Court is to
be deemed to have been duly appointed by the mortgagee.

Removal of the receiver [S 69A(2)]
A receiver can be removed (i) by a writing signed by the

parties, or (ii) by the Court, on the motion of either party.
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Position of the receiver [S. 69A(3)]
The receiver will be regarded as an agent of the

mortgagor, who is responsible for his acts or defaults,—
provided that such acts or defaults are not due to the improper
intervention of the mortgagee and the mortgage-deed does
not provide otherwise.

His powers [S. 69A(4)(5)]
The receiver has the power to demand and recover all the

income of which he is appointed receiver, and give valid
receipts for the same, and to exercise any powers which may
have been delegated to him by the mortgagee. Even when
the appointment of the receiver is invalid, a payment to him
will exonerate the person paying from liability.

His remuneration [S. 69A(6)]
The receiver will be, remunerated at a rate not exceeding

5 per cent as is specified in his appointment, and if no rate
is fixed, at 5 per cent on his gross collections. It is, however,
open to the Court to allow him a different rate.

His duty to insure [S. 694(7)]
On a written requisition from the mortgagee, the receiver

is bound to insure the property.

Money in his hands, how applied [S. 694(8)]
The money in the receiver's hands should be applied, as

fottows
(i) in discharge of all rents, taxes, land revenue and out-

goings whatever, affecting the property;
(ii) in payment of all annual sums and interest on all

principal sums, having priority to the mortgage;
(iii) in payment of his commission and Qf the premium on

insurance properly payable, and the cost of executing
proper repairs;

(iv) in payment of the interest falling due under the
mortgage; and

(v) in discharge of the principal money, it so directed in
writing by the mortgagee.

The residue, if any, is to be paid to any person otherwise
entitled to the mortgaged property.
TP-1O	 -
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5 Right to accession (S. 70)
If, after the date of a mortgage, any accession is made to

the mortgaged property, the mortgagee, in the absence of a

contract to the contrary, is for the purposes of . the secu?ity,

entitled to' such accession.
Illustrations.— (a) A mortgages to B a certain held bordering on a river.

The field is increased by alluvion. For the purpose of his security, B is

entitled to the increase.

(b) A mortgages a certain plot of building land to B, and afterwards

erectsahOUSe on the plot. For the purpose of his security, B is entitled

to the house as well as the plot.

PROBLEMS— 1. M mortgages his plt of land in Chembur to N.

Afterwards, M raises a skyscraper on the same p'ot. Is N entitled to the

skyscraper for the purposes of his security?

Ans.— As a mortgagee is entitled to all accessories for the purpose
of his security under S. 70, in this case, N would be entitled to the

skyscraper also, as far as his security is concerned.
2. S mortgages toC a field on the river'Koyna. The field is increased

by aUuvion. Is C entitled to the increase for the purpose of his security ?

Ans— For the reason given above, yes.

6. Right to renewal of mortgaged lease (S. 71)

When the mortgaged property is a lease for a term of

years, and the mortgagor obtains a 'renewal of the lease, the

mortgagee, in the absence of a contract to the conirary, is,
for the purposes of the security, entitled to the new lease.

The section is based on the principle of Rakestraw v. Brewer (1729

2 RWms. 511), "that the new lease is treated as engrafted on the stock
of the old lease and forming part of the mortgage security.

7. Right to spend money (S. 72)
A mortgagee may spend such money for the foliowing

purposes as is necessary and may, in the absence of a

contract to the contrary, add the amoL'nt so spent to the
mortgage-debt with interest at the stipulated rate or at 9 per

cent per annum—
(1) for the preservation of the mortgaged property from

destruction, .forfeiture or sale;

-	 (2) for supporting the mortgagor's title -to the property;

(3) for making his own -title thereto good against the
mortgagor; and

(4) for renewal & the leasehold mortgaged 4o him, where
property is a renewable leasehold.

---.
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Charges for insurance of the mortgaged property (S. 72)

Where the property is by its nature insurable (e.g. being
liable to destruction by fire etc.), the mortgagee may insure it
for an amount not exceeding the amount specified in this
behalf in the mortgage-deed, or (if no amount is specified)
two-thirds of the money required to reinstate the property in
case of total destruction, and he may add the insurance
premia to his principal amount with interest at the same rate
as is payable on the principal money, or where no such rate
is fixed, at the rate of 9 per cent per annum. But the
mortgagee- is not entitled to insure where the mortgagor has
insured to the specified amount and keeps up the insurance.

8. Rights to proceeds of revenue sale or compensation
un acquisition (S. 73)
1. Where the mortgaged property is sold owing to failure

to pay arrears of revenue or public charges or rent due in
respect of such property, and such failure did not arise from
any default of the mortgagee, - the mortgagee is entitled to
claim payment of the mortgage-money out of any surplus of
the sale proceeds remaining after payment of the arrears,
charges, deductions etc.

2. Where the mortgaged property is acquired under the
Land Acquisition Act, 1894, or any other like enactment, the
mortgagee is entitled to claim payment of the mortgage money,
out of the amount due to the mortgagor as a compensation.
Such claims prevail against all other claims, except those of
prior encumbrances, and may be enforced, notwithstanding that
the principal money on the mortgage has not become due.

SUBSTITUTED SECURITY.- Section 73 enunciates the doctrine Q1
substituted security. By virtue of this doctrine, the rights and interests of
the mortgagee in the mortgaged property attach to the property or to the
compensation which may replace the mortgaged property.

If the mortgage contains a personal covenant, the substitution of
security would not affect the mortgagee's remedy on that covenant.

9. Right of; mesne mortgagees (S. 94)
Where a property IS mortgaged for successive debts to

successive mortgagees, a mesne mortgagee has the same
rights against mortgagees posterior to himself as he has
against the mortgagor.
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A mortgage-debt being on immovable property, the mortgagee can
assign his interest in the mortgaged property. A mortgage by the
mortgagee of his interest under tne original mortgage is called a sub-
mortgagee. A sub-mortgagee is entitled to a decree for sale of the
mortgage rights of his mortgagor. A puisne mortgage arises where A
mortgages his property to B by a legal mortgage and then mortgages it
again to C either by an equitable mortgage, or by creating a charge or
the same property.

"REDEEM UP, FORECLOSE DOWN. - The rights of a mesne (also
called 'puisne') mortgagee are well summed up in the maxim, 'Redeem
up, foreclose down'. This maxim means that a mesne mortgagee has,
as far as the redemption, foreclosure and sale of the mortgaged property
are concerned, the same rights against him or them, and the same rights
against subsequent mortgagees, as he has against the mortgagor in
other words, a mesne mortgagee can redeem any prior morgage just
as much as his own mortgagor. And he can exercise the same rights
of freclosure and sale against any subsequent mortgagee as he may
do against his mortgagor. According 'y. where there are severa mortgagees
-of the same property, the later can atway.s redeem the earlier, but the
earlier cannot redeem the later, except by consent. (Chimna v. Venkat,
(1917)40 Mad. 77).

Maxim illustrated.— A mortgages his property first to B, then to C,
then to 0 and then to E, C, as assignee of part of the equity of
redemption of A, has the right to redeem B. Similarly 0 can redeem B,
or C, or both. For the same reason. E can redeem any or at of the three
prior mortgages But neither C nor 0 nor B can foreclose any prior
mortgage. On the other hand. B can foreclose a1 or any of C, D and E.
Similarly, C can foreclose 0 or E or both, and C can foreclose B. E can
only foreclose A, the mortgagor. He has none else to foreclose because
there is no mortgagor subsequent to his own. The right to 'redeem up'
is given by S. 91(a), and the right to 'foreclose down' by--S. 94.

Where. however, the third mortgagee, in Ignorance of the second
morlggee oavs off the first mor:gaaee,. in tne absence of fraud, he
acquires all the rights of tne mor:gagee, which he can use as shicid
against tne second mortgagee seeking to enforce his mortgage. The
principle has been laid down i'h S. 92.

Under S. 91(a), any person having an interest in the equity of
redemption may redeem. Where a property is mortgaged for successive
dsbts to successive mortgagees, al the mortgagees are not on the same
footing. They are assignees of a part of the equity of redemption only. A

- puisne mortgagee, being an assigneef the equity of redemption. is
entitled to redeem a prior mortgagee. Thus, -suppose A mortgages his
property first to B, then to C, and then D. Here, C is -the assignee of
part of the equity of redemption of A against B; therefore C can redeem
B. On the same ground, D can redeem C or B or both. This is wnat is
meant by redeem up".

S. 94 gives a prior mortgagae same rights against mortgagees
subsequent to himself as he has against the mortgagor, i.e., he may
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foreclose a puisne mortgagee. Thus, in the above illustration, B can
foreclose (or bring to sale) A. B can foreclose (or bring to sale) C or 0
or both. This is what is meant by foreclose down.

LIABILITIES - OF THE MORTGAGEE
(Ss-. 674 & 76-77)

1. Mortgagee to bring one suit on several mortgages
(S. 674)

A mortgagee who holds two or more mortgages executed
by the same mortgagor, in respect of each of which he has
a right to obtain the same kind of decree under section 67,
and who : sues to obtain -such -decree on --any one of the
mortgages, is, in the absence of a - contract' to the contrary,
bound . to sue on all the mortgages in respect of which the
mortgage-money has become due.

MORTGAGEE WHEN BOUND TO BRING ONE SUIT ON SEVERAL
MORTGAGES. - Under S. 61 a mortgagor Who has executed two or more
mortgages in favour of the same mortgagee is entitled to redeem each
mortgage separately. But, if the mortgagee holds two or more mortgages
of the same property or of different properties from the same mortgagor,
he must enforce all or none, in the absence of a contract to the contrary
(S. 67A).

In other words, although consolidation is abolished by S. 61, so far
as the mortgagor is concerned, it is applied to the mortgagee under S.
67A. where he has a right to the same kind of relief in respect of each-
of the mortgages, and sues to obtain it only on one of them. In such a
case, the section lays down that he must bring one suit to enforce a/I
the mortgages.	 -	 -

This provision is, however, subject to a contract to the contrary that
may be made between the mortgagor and the mortgagee. Accordingly, the
mortgagor may agree that in 'spite of the rule of consolidation, he may
enforce any one - or more of the mortgages at one time according to his
own choice. Such a covenant will be binding upon the mortgagor and all
other persons entitled to redeem under S. 91.

2. Liabilities of the mortgagee in possession (Ss. 76-77)
When, during the continuance of the mortgage, the

mortgagee takes possession of the mortgaged property; he is
bound—

(1) to manage the property as a person of ordinary
prudence would manage it if it were his own;

(2) to use his best endeavours to collect the rents and
profits thereof;
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(3) in the absence of a contract to the contrary, - to pay
Government revenue and other charges of a public

nature and all rent, out of the income of the property;

(4) in the absence of contract to the contrary - to make

such necessary repairs as the income of the property

permits
(5) not to commit any act which is destructive or

permanently injurious to the property;

(6) where he has insured the whole or any part of the
property against toss or damage by fire, in case of
such loss or damage, to reinstate the insured property
with the money-obtained from the insurance policy or

to discharge the mortgage-debt with it if the mortgagor

so directs;
(7) to-keep clear, full and accurate accounts of all sums

received and spent by him
*
s mortgagee and give

them to the mortgagor when asked for;

.(8 to debit receipts from the mortgaged property, or where
such property is personally occupied by him, a fair
occupation rent thereof (after deducting the expenses

of management, the co l lection charges, revenues and

costs of repairs) first against the interest on the

mortgage-money and then against the principal;

• (9) to account for the receipts from the property, when the
mortgagor tenders and deposits the due amount.

- •-	 -	 But where there is a contract between the mortgagor and
the mortgagee that, so long as the mortgagee is in pcssesSOfl
of the property, the receipts from the mortgaged property are
to be taken in lieu of interest on the princpal money (or partly
in lieu of interest and partly in lieu of defined portions of the
principal), the question of accounting does not arise.

LIABILITIES OF MORTGAGEE FOR LOSS OCCASIONED BY HIS

DEFAULT.— If the mortgagee fails to perform anyt of the duties imposed
upon him by this section, he may, when accounts are taken, be debned
with the loss (if any) occasioned by such failure.

LAW AS TO PRIORITY OF SECURITIES
.(Ss. 78-79 & 93)

Where through the fraud, misrepresentation, or gross

__-	
neglect of a prior mortgagee, another person has been
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induced to advance money on the security of the mortgaged
property, the prior mortgagee is to be post poned to the
subsequent mortgagee (S. 78)

QIJI PRIOR EST TEMPORE, POTIOR EST JURE.– The rule as to
priority of mortgages is stated in the equitable maxim qui prior est tempore,potior est lure, enunciated in S. 48 (He who is first in time is first in law)
S. 78 is an exception to the above principle. It lays down that the prior
legal estate would be postponed to a subsequent estate where the owner
of the ;egal estate had assisted in, or connived at, the e fraud which led to
the creation of a subsequent equitable estate without notice of the prior
legal estate.

The mortgagee wno is first 'n :me has Priorit y over a subsequent
mortgagee of me same property :S. 48). But the- oliowing are two
exceptions to this general rule

1. The p rior mortgagee oses his priority by i) fraud, (ii)
misrepresentation or Ni) gross negligence. (This is laid down in S. 78.)

2. Where A mortgages his Property to B to secure a present advance
as well as future advances u p to a fixed maximum, then any further
advance made by urn 8) within that maximum, will be treated as part
of the first mortgage to c, provided C had notice of 17s mortgage (5. 79).

PROBLEM.— A deposited the title-deeds of his property with Bank N
tO secure an overdraft. A then asked'or return of deeds saying that he
wished to sell the property and ciear the overdraft. The usual practice was
for the prospective purchaser to inspect the title-deeds in the office of the
mortgagee's solicitors. But. A said that he would not get a good price if
the purchaser came to Know that the BanK had the deeds; and the Bank
Manager returned the	 to A. A then borrowed money from Bank- L
on the deposit of the same deeds. falseiy representing that there was no
encumbrance. As between Banx N and L who has the priority ?

Ans.— To permit a mortgagor to have possession of the title-deeds
is to put him in a position wnere he can raise money on a mortgage of
:nat property, by representing that no mortgage tteteof by way of deposit
of title-deeds nas been effected. BanK N is guilty of grOss and wilful
negligence in surrendering the title-deeds to A. Therefore, the mortgage
to Bank L has priority over the mortgage to Bank N. (Lloyds Bank Ltd. V.
RE. Guzdar and Co., 56 Cal. 686)

TACK1N1 (Ss. 79 & 93)
WHAT IS TACKING.— Where- there are three mortgages

over the same property, of whom the first only has the legal
estate and the third mortgagee has taken his security without
notice of the second mortgagee, such third mortgagee can
acquire a preference over the second mortgage, by redeeming
the first mortgage' and taking delivery of his legal estate. This
is so because, by redeeming the first mortgage, the third

Write a short note
on : Priority,

P U. Apr. 96
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mortgagee gets an equal equity, and by taking the legal estate
as well, he acquires a priority on the strength of the maxim
'where the equities are equal, the law shall prevail". In other
words, a third mortgagee, by acquiring the rights of the first

legal mortgagee, can tack his security to the prior security and
- insist on his secCirity being first paid off. Thus, he can unite the

two mortgagees, and thereby 'squeeze out' the intermediate
mortgagee. This principle is commonly known as tacking.

In India, where law and equity are not separately

Write a shrill note administered, the doctrine of tacking cannot apply, and the

mortgagees rank according to their priority. S. 93 abolishes

Ao , . 07 tacking, by laying downthat a mortgagee, by paying off an

Apr. s  earlier mortgage, does not acquire any priority in respect of
Apr. S9 his original security over an intermediate mortgagee. The

different mortgages rank only according to their priority in time.

Prohibition of tacking (S. 93)

Write a short note	
Under S. 93, no mortgagee can, by paying off a prior

on : ProhiouiiOfl. Of mortgage (whether with or. without notice of an intermediate
tacking

P.0 Apr	
mortgage), thereby acquire any priority in respect of his
original security; and, except in the case provided for by
section 79 (below),, no mortgagee, making a subsequent
advance to the mortgagor (whether with or without notice of

an intermediate mortgage', can thereby acquire any priority in
respect of his security for such subsequent advance.

Tacking when allowed, and to what extent (S. 79)
The prohibition against tacking of subsequent advances admits of one

excei'iiOsl whiCh	 p c 'J for in,(,; 79 wh,ch can be analysed as follows

lf a mortgage, made to ' sscure- I (i) future advances;
(ii) the performance of an
engagement, or

(iii) the balance of a
running account,

expresses the maximum to be secured thereby.
- a subsequent mortgage of the same property if made

with notice of the prior mortgage, is to be postponed to the

prior mortgage -
— in respect of all advances or debits not exceeding the

maximum, though made or allowed with notice of the

subsequent mortgage
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Illustration.— A mortgages SuItanpur to his bankers, B & Co., to secure
the balance of his account with them to the extent of As. 10,000. A
then mortgages Sultanpur to C, to secure Rs. 10,000, C having notice
of the mortgage to B & Cc., and C gives notice to B & Co., of the second
mortgage. At the date of the second mortgage, the balance due to B 8
Co., does not exceed Rs. 5,000. B & Cc. subsequently advance to A,
sums making the balance of the account against him exceed the sum
of As. 10,000. B & Co. are entitled to the extent of Rs. 10,000, priority
over C.

It will be seen that two points must be ascertained in such a case
(1) whether first mortgage fixes the maximum amount to be secured by
ii, and (2) whether the subsequent morigagee had notice of the first
mortgage.

Now, it is n.t difficult to prove notice where the first mortgage is
registerec, even it the subsequent mortgagee hd no direct notice under
S. 3 of the Act. it is only where the first mortgage is effected otherwise
than by a registered instrument, as where the amount secured is less than
As. 100, or the mortgage is effected b y deposit of title-deeds, tnat the
question of notice will presen some difficulty. However, it may be observed
that a mortgage made to secure less than Rs. 100 will rarely be of a
type in which future advances may have to be made. In the case of an
equitable mortgage. the title-deeds will remain with the mortgagee, ad
therefore, if the second mortgagee advances the money without asking
for them, he w be doing so at his own risk, and he wil be affected
with constructive notice of the equitable mortgage.

DISTINCTION BETWEEN

CONSOLIDATION	 TACKING

1. Nature of right—
In consolidation, me right is to throw in tacking, the right is to throw
tonether on one estate, sverai I togetner several debts lent on the
.deots lent on dierent estates. and same estate, and to do so under
to do so withou: reference to any the oriority and protection afforded
priority or protection afforded by the I by the legal estate under the maxim
legal estate. but solely upon the 'whe;e tnere is equal equity, the law
equitable maxim "he who seeks shall prevail.'
equity, must do equity."

2. Whether possession of legal estate necessary ?
No.	 I Yes.

3. Notice-	 '	 I
Notice at the time of lending money Such notice is fatal to any subse-
on .the seconct estate is wholly quen: right of tacking.
immaterial as regards the rights of I
consolidation.

4
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MARSHALLING AND CONTRIBUTION (Ss. 81-82)
MARSHALLING SECURITIES (S. 81)

Doctrine éxplained'(S. 81)
Discuss The doc-	 If the owner of two (or more) properties mortgages themtrine of marshalling
and contribution c,,,. to one person, and then mortgages one (or more) of the
der the provisions oroperties to another personof' !he Transfer of
Property Act.	 - the subsequent mortgagee, is in the absence of a

B.U. Nov. 95 contract to the contrary, entitled to have the prior mortgage-
Apr. 97 debt satisfied out of the properties not mortgaged to him, so

PU. Apr. 92 far as such property will extend -
- but not so as to prejudice the rights-- of the (i) prior

mortgagee, or (ii) of any 'other person who has, for
consideration, acquired an interest in any of the properties.

MARSHALLING OF SECURITIES.—It is the rignt of a puisne
mortgagee to demand of a prior mortgagee that he should satisfy his debt
first out of the property not mortgaged to the former. A right of marshalling
;s conferred on a subsequent purchaser by S. 56, and S. 81 confers a
similar right on puisne mortgagees.

The right arises when the owner of two or more properties mortgages
them to one person and then mortgages one or more of them to another
person. , The subsequent mortgagee is entitled, unless there is corttract
to the contrary, to have the prior mortgage-debt satisfied out of the
property or properties not mortgaged to him, so far as the same ,vill
extend;–but not so as to prejudice the rights to the prior mortgagee or

Write a short note any other person who has for-consideration, acquired an interest in any
on .	 of the properties. Further, the exercise of this right does not depend onMarshalling.	 - the later mortgagee having notice of the prior mortgage.

The principle of the doctrine of Marshalling has been thus stated in
the leading English case Aidrish v. Cooper (8 Ves. 382) : " If there are
two creditors who have taken securities for their respective debts, and the
security of the one is confined to both. and the security of other is
confined to one of those funds, the Court will arrange or' marshal the
assets, so as to throw the person who has two funds liable to his demand
on that which is not liable to the, debt of the second creditor. i.e., it shall
not depend upon the will of one creditor to disappoint another.'

Suppose A is the owner of two properties X and Y. Fie mortgages
both X and V to B. and later mortgages V only to C; thus—

A (Owner)

X
Mortgaged to B {Y .J	 Mortgaged to B

Now, in these circumstances, if B seeks to realise the mortgage-debt out
of property Y, C can compel B to proceed first, against X. and realise as
much as he cn Out of it. If B's debt is satisfied out of X. V is left for C
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quite intact. If B is not able to realise the whole of his debt from X. he
is entitled to recover the balance out of Y, and C wit; have no right to
prevent him from doing so.

Tne section clearly lays down that the right cannot be exercised so
as to prejudice the rights of the prior mortgagee in regard to his securities.
It must be noted here that the right must be exercised at the time when
the first mortgagee seeks or threatens to realise his security. (Unnamalai
v. Gopala Swami, (1931) 54 Mad. 59)

lz is also to be noted that under the doctrine (as laid down 'In S. 81)
the right cannot be exercised so as to prejudice the rights of any other
perso'n who has, for consideration, acquired an interest in any of the
properties. Thus, if A mortgages X and Y to B, and then X to C and Y
to C. thus—

A (Owner)

Mortgaged to C X
l\tortgaged to D {Y ..J	 Mortgaged to B

Here. C cannot compel B to realise his debt only from Y because that
would leave nothing for D. Bs debt would, therefore. be recovered rateably
both from X and Y, and C would get the surplus of tne sale-proceeds
realised from X, and 0 would get surplus realised from V. But, if 0
instead of being a mortgagee is only a volunteer, sucn as a donee. C
can certainly insist that B should realise this debt first from Y, and he
is no bound to see that there must be something left of Y for the benefit
of D.

Marshalling applies only when-
( there is a common debtor:

(2 two or more properties of the debtor have been first mortgaged
to one person, and subsequently one (or more) of the same
properties is (or are) mortgaged to another person:
it does not prejudice (it the prior mortgagee o r (ii) third parties
claiming as purchasers ..and

(. there is no contract to the contrary.
Ir.derdawan v. Govind (23 Cal. 790)—A mortgages properties X and

V to B. Later, he mortgages X to C. C obtains a sale-decree for X and
purcriases it himself. B then obtains an order for sale pn his mortgage.
Under these circumstances. C is entitled to require. B to bring V to sale
first and realise his security as far as possible out of V.

As seen above, the principie of marshalling does not apply:
( So as to prejudice the prior mortgagee. If the property not mort-

gaged to the ubsequent mortgagee is not sufficient to satisfy him (i.e., the
first mortgagee), he can proceed against the other property as well.

(ii) Sc as to prejudice the interest of a third person who has, for
consideration, acquired an interest in any of the properties. Thus, when
property not comprised in the security of the second mortgagee, who
can exercise the right of marshalling, is mortgaged to or purchased

/
a
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by, a third party, a subsequent mortgagee • cannot marshal to the prejudice
of third party.

(iii) Unless the same person is liable to both the creditors and is also
the owner of the properties.

(iv) Unless the first mortgagee has equal rights over the two properties
mortgaged to him. Thus, he has a charge on one property but on the
other , he has a right of set-off, there can be no marshalling, as the
securities are not equal.

(v) Where only a portion of the property already mortgaged is
subsequently mortgaged to another person, i.e., it does not consider
different fragments of the same property to constitute different properties.

MARSHALLING AND SUBROGATION.— Marshalling and subrogation
are closely allied to each other, both being adjustments of the rights of
different encumbrances accoroing to equity. Thus, for example. properties
X and Y are mortgaged to A, and then X is mortgaged to B: here. B
can compel A to resort to property Y in the first instance. This is
marshalling. But if A satisfies nis claim out of property X, B will be entitled
I o be subrogated in the place of A, for then the sum obtained by A (out
of X), for his satisfaction will be deemed to have been obtained from B.
By reason of this fiction of B's subrogation to A's rights. B gets from
property Y what he loses in property X. By marsnailing, >( is kept intact
for B: or by subrogation. B's loss in X is made up by a gain in Y

Thus, it will be seen that subrogation restores matters to their original
condition, and thereby achieves the same object as marshalling would have
done though in a siigrtly different way: In other words, marshalling is
subrogation in another snape.

CONTRIBUTION (S. 8)

Contribution to mortgage-debt (S. 82)
DOCTRINE OF CONTRIBUTION.—The doctrine of contribution

provides that several properties mortgaged to secure one debt are liable
to contribute, to that deOt rateaby ;n proportion to their vaiues at the date
of the mortgage, the amount of the previous mortgage or charge being
deducted. The rule of contribution apolies, not only where several
properties are mortgaged and their owner is compelled to satisfy the whole
mortgage-debt, but also where only one property held by several co-
owners is mortgaged and the portion of one co-owner is made to satisfy
the mortgage.

Two simple rules are laid down in this connection

• 1. Where property subject to the mortgage, belongs to two
or more persons having distinct and separate rights of
ownership therein, the different shares or parts of such
property owned by such persons are, in the absence of a
contract 'to the contrary, liable to contribute rateably to the
mortgage-debt.
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VALUE OF PROPERTIES HOW CALCULATED.— For the
purpose of such contribution, the value of the different
properties, that is, the interests of different co-owners, are to
be calculated as at the date of the original mortgage, making
proper allowance for any other mortgage or charge to which
the properties may happen to be subject.
2. Where, of two properties— (I) belonging to the same

owner, (ii) one is mortgaged
to secure one debt, (iii) and
then both are mortgaged to
secure another debt,	 (iv)
and the former debt is paid
out of the former prooerty,-

each property is, in the absence of a contract to the contrary,
liable to contribute rateably to the latter debt, after deducting
the amount of the former debt from the value of the property
out of which it has been paid.

However, nothing in the abo"e rules applies to a property
liable under section 81 to the claim of the subsequent
mortgagee.

The principle of the doctrine of contribution is that the law requires
that a oropertv which is eauaUy liable with anotner prooertv . to pa y a debt,
should not escape, just because the creditor has been paid out of that
other property alone. But a claim for contribution cannot arise until the
whole of the mortgage-debt has been satisfied. (!bn Hasan v. Brijbhusan,
26 AU. 407)

As seen above, the mortgaged pro perties are liable to contribute
rateably to a mortcage-deb, only in the absence of a contract to the
contrary. The words contract to the contrary" mean a contract between 	 -
the mortgagor and mortgagee, and not between the mortgagor and his
vendor or between the mortoaoors.

EXAMPLE.— Two estates X (the value where of is As. 1000) and Y
(valued at Rs. 800) are mortoaged to B for Rs.1,000, X having been
previously mortgaged to C for As. 200:. X and Y are sold to E and F
respectively. What amount would E and F each have to pay to satisfy the
debt?—After deducting Rs. 200 from As. 1,000 (the original value of X)
it is seen that X and Y become equal; therefore, E and F would each
have to pay As. 500.

CASES.— (1) A mortgages two properties X and Y to B. A sells X
to C. aliecing that the mortgage to B has been discharged. Thereafter, B
realizes his mortgage by the sale of Y only. In the circumstances, A is
not entitled to contribution from C.	 -

(2) A mortgages 8 villages to B. A then sells his interest in 3 of the
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villages to C.. B realizes his mortgage by the sale of 2 of A's villages. A
is entitled to contribution from C.

MARSHALLING AND CONTRIBUTION DISTINGUISHED. -
Contribution, if it differs from marshalling, does so in species rather than
generally, and in form rather than in nature.
• (i) Marshalling arises when the competing mortgagees hold from one
mortgagor: contribution arises when the mortgaged properties belong to
several owners:

(ii) By marshalling, a creditor having several securities is so to exercise
his right as not to injure the right of another creditor on some of those
securities. By contribution all the securities are to contribute equally and
the whole liability is not thrown on one security only.

(iii) If there s a conflic t between the wo.marshalling viii orevail

B.—CHARGES (Ss. 100-101)

Definition (S. 100)
Where mmovable property of (a) by act of parties or opera-

one person is–	 tion of law, (b) made security

for the payment of money to

another,

Nt/fe S snort note and the transaction does not amount to a mortgage,—the latter
Charge.	 person is said to have a charge' on the property.

Q.U. Aor. 95
All the provisions' which apply to a simple mortgage, apply

to a charge.	 S

Exception.—S. 100 does not apply to the charge of a

trustee on the trust-property, for expenses properly incurred

in the execution of his trust.

Moreover, no charge can be enforced against any property

in the hands of a person to whom such property is transferred

for consideration and without notice of the charge.
WHAT IS A CHARGE.—It may be that in a5 particular case, there may

not be an actual mortgage of an immovable property, in the sense that
any interest in the property is transferred to the transferee, and yet a
person may have a right to recover a debt from that property. Where such
a right exists, it is called a 'charge', and the person who is entitled to it
is called a charge-holder, and the right is exercisable by a suit for sale
of the property for realising the money charged on it.

No particular form of words is necessary to create a charge; all that
is necessary is that there must be a clear intention to give property as
security for payment of money in praesenti. (J & K (Bombay) Pvt. Ltd. v.
New Kaiseri-Hind Spg. & Wvg. Ltd., A. I. R. 1970 SC 1041)

Exceptions
1 -The section lays down an exceptibrL not to the definition of 'charge'.
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but to the rights of a chargee, namely, that a trustee who has incurred
expenses in execution of a trust, though having a charge on the trust
property in respect of such expenses, is not entitled to ue for a sale
of the trust property in order to realise the same, for i: would have
the effect of destroying the trust estate. He can only sue for recovery
of the money : Akbar Saheb v. Saran, (1915) 38 Mad. 260; Peary v.
Narendra, ( 1910) 37 Cal. 229 (P.C.). Or, he may reimburse himself out
of the income of the trust property and prohibit any disposition of the
property without previous payment of such expenses. (See S. 32 of
the Indian Trusts Act.)

2. The section also lays down another exception as regards the extent
of the enforceability of a charge, namely, that no charge can be enforced
against any property in the hands of a person to whom such property
has been transferred for consideration and without notice of the charge.
This exception marks an inportant distinction between a charge and a
mortgage. A mortgage, being a jus in rem, can be enforced against the
mortgaged property in the hands of any transferee from the mortgage,
irrespective of notice. But a charge is a jus ad rem, and can be enforced
against a transferee for consideration, only lilt is shown that he has taken
the transfer with notice of i the charge. In other words, a charge cannot
be enforced against a bona fide purchaser for value who was not aware
of the charge Royzauddi v. ('lath, (1906) 33 Cal. 985; Akhoy V.
Corporation of Calcutta, (1915) 42 Cal. 625.

A charge may be created by an act of parties (e.g., when property is
charged for the maintenance or education of another,) or by operation of
lay,' (e.g. a vendor of immovable property has a charge on the property
sold for his unpaid purchase-money : S. 55(4) (b) or the charge of buyer
for advances made by him : S. 55(6)(b); etc.)

PROBLEM —A sues B on a promissory note. In a compromise decree
passed in the matter, it is directed that B shall not dispose of his share
in a factory untt satisfaction of the entire decretal amount. Has A any
right to proceed against the property ?

Ans.— A charee may be created (1) by act of parties or (21 by
operation of law. A charge created bY .. a compromise decree is a charge
created b', the act of the parties to which S. 100 applies. In me present
case. A has .a cnarge on the p roperty specified, and he has a right to
proceed against the property.

Cnarges by act of parties—Instances— A charge by act of parties
can be created by an instrument inter vivos or by will. Thus, a document
stating "I have willingly fixed an annual allowance of Rs. 100 in cash in
perpetuity out of the profits of the said village for my eldest brother"
creates a valid charge. Similarly, a will devising immovable properties, and
directing the devisee to pay certhin debts of the testator from these -
properties, creates a charge in them in respect of these debts.

Charges by operation of law— Cnarges by operation of law are based
upon the consideration of duty or impiied intention on the part of the owner
of the property to make it answerab'e for a specific claim.
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Instances of charges created by operation of law:
a) A l-(ndu widow's charge on the family property for her maintenance,

if created by a decree (See Sec. 39).
(b) A vendor's charge for unpaid purchase-money— Sec. 55(4).
(C) A party entitled to claim contribution under Sec. 82 also acquires

a charge in respect thereof.
REQUISITES OF A -CHARGE BY ACT OF PARTIES
1. A charge does not contemplate any transfer of an interest in the

immovable property.
2. The property should be specified, and it should be made security

for the payment of money.
3. In order to constitute a charge, the form of words is immaterial; it

is not necessary to use any technical terms. (Nathan v. Durga- Das, A.I.R.
(1931) All- 62.	 ---

4. A charge must be created in favour of a particular person; such
person must be specifically named.

5. A charge may be created orally, although if it is created by an
instrument in writing, it must be registered, unless made by a will, or
unless the amount secured is less than one hundred rupees.

6. A charge cannot be created on a future contingency. (Mohani v.
Puma Shashi. A.I.R. (1932) Cal. 451)

7. A charge on future property is valid and operates on such property
when it comes into existence.

How a charge can be enforced.— A charge, even when created by a
decree, can be enforced only by a suit.

How a charge is extinguished.— Under S. 100, all the rules which
apply to a simple mortgage also apply to a chage. So, a charge can be
extinguished by an act of parties. i.e., (i) by a release by the chargee of
the debt or security; or (ii) bynovation, or (iii) by merger.

CASES.— 1. A inherited an estate from his maternal grandmother and
executed an agreement to pay his sister B, a fixed annual sum out of
the rents of the estate. B has a charge on the estate. (Chalarnanna v.
Subbamma (1884) 7 Mad. 23)	 -

2. A sued B on a promissory note. The compromise decree directed
the payment of the money and further directed that B shall- not dispose
of his share in a factory until satisfaction of the entire decretal amount.
In the circumstances, it was held that A had a charge on the specified
propert& (Narain Das v. Murli Ohar (1929)- 121 I .C. 81)

ENGLISH LAW.—Under the English law, when- a mortgage fails for
want of some formality, the transaction. may be valid as an equitable
charge. Thus, a mortgage which fails because of improper attestation or
for want, of registration, will be transformed into a charge.

But this • equitable doctrine cannot be applied in India in the face of
- statutory provisions which make a - charge a distinct kind of security as
contrasted with a mortgage. A charge arises only when the transaction

..evinces an intention for creating it. It is not the necessary corollary of
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the invalidity ofa mortgage. The words 'and the transaction does not
amount to a mortgage" (in section 100 of the Transfer of Property Act)
signify that if the relation created by the instrument is not that of a
mortgagor and mortgagee, and immovable p roperty rias been made
security for the property of money, there is a charge on the property. The
expression does not signify that if the transaction on the fact of it purports
to be a mortgage, but the instrument is not operative as such by reason
of defective execution or non-compliance with the orrnalities prescribed
by the law, i.e., if it fails as a mortgage an account of some technical
defects, the transaction is converted into a charge.

Thus, the broad distinction between mortgage and a charge is that.
whereas a charge only gives a right to payment out of a particular fund
or property, a mortgage is in essence a transfer of an interest in specific
immovable property.

DIFFERENCE BETWEEN

-	 MORTGAGE	 CHARGE

1. As to security -
(a) A mortgage is a security for the (a) A cnarge is a security for the
payment of a debt. 	 payment of money (and such money

may or may not be a debt.)
(b) A mortgage may be a security (b) Such is not the case with a
for the performance of an engage- i charge.
ment giving rise to a pecuniary
liability.

2. Covenant to pay—

Define, explain &
distinguish  cerween
'mortgage" and
chage.

B.U. Cci. 99

There may be a covenant to pay. 	 There is no covenant to pay.

3. Transfer of interest—

A mortgage involves a transfer of an
interest in specific immovable
property

A cnarge does not operate to
transfer any interest in the proporly
in. favour of the charge-hoker. it
merely gives the charge-holder the
right to have a claim satisfied out of
a particular property, without
transferring that property to him. It
is only under a decree for sale that
an interest in the property is
transferred in the case of a charge.

Getine, explain and
distinguish between
'mortgage' and
charge.

B.U. Apr. 97

4. As to creation—

A mortgage can only be made by I A charge may arise either by an act
act of parties.	 of parties or by operation of law.

TP-11
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•	 5. Right in rem—

A mortgage gives rise to a right in .1 Acharge does not create any such

rem.	
right. I: is available only against a

- particular set of persons. i.e.,
persons who are affected wth
notice of the charge. A charge
becomes a right in rem only when
a decree has been obtained to that
effect.

6. As to following the security—

(a) A mortgagee can follow his (a) A charge-holder cannot do so.

security inib whatsoever hands it

goes.
(b) A mortgagee can follow a -bona (b) A charge-holder cannot do so.

fide purchaser for value without I
notice.

7. Defence of purchase for value without notice—

Such a defence is wholly unavailing It is a good defence against a

against a mortgage. 	 charge.

DISTINCTION BETWEEN

CHARGE	 LIEN
-.-.-..-....---

1 A charge may be created both by 1 1 A lien arises by operation of law.

an act of parties or by operation of

law.
2. A charge can exist on immovable I 2. A lien can exist on both movable

property only.	 and immovable property.
3 A charge-holder can satisfy his 3. A lien-holder satisfies himseV by

c a'' by selling the property- ubj CC 	(	 at	 sate or (ii) retaining

to his charge.	 possession of the property.

& A charge is not possessory in its 4. A lien is possessory in nature.

nature.

DOCTRINE OF MERGER (S. 101)
WHAT IS MERGER'.—The general principle of law is that when two

estates in the same property become united in the same person, a merger

results as a necessary consequence, that 1st—upon such union o the two
interests in the same person, the -smaller interest is -regaroed as having

merged in the bigger one.
A mortgage or a charge can be etInguished by a merger. A merger

occurs (1) by the union of a lower and a nigher security, or (2 ', the

union of a lesser estate and .a greater estate. Thus. a debt which IS sued

upon merges in the judgment obtained in respect of it. The judgment here
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is a higher security. Similarly, an equitable mortgage merges into a format
legal mortgage when executed.

But there will not be a merger if the remedies in respect of the two
securities are not co-extensive. For instance, a promissory note will not
merge in a mortgage for the same debt. Accordingly, even if a judgment
is obtained on the prom issory.note, the mortgage remains unaffected. and
any remedy available under the same may be sued for.

A mortgage effecfs a division of interest in the mortgaged property
as between the mortgagor and the mortgagee. The bundle of interest
which remains with the mortgagor is one estate, and the bundle of interest
which pass to the mortgagee is another estate. Where these two estates
combine themselves and vest in one of the parties, there is a merger,
and the mortgage is extinguished. The reason for :flis merger is either
that the lesser estate is drowned in the greater, or a man cannot. be his
own debtor.

A merger in respect of a mortgage can arise in him. Thus, if (1) by
the mortgagee acquiring the equity of redemption; or (2) by the mortgagor
redeeming the mortgage: or (3) by the purchaser of the equity of
redemption redeeming the mortgage.

S. 101 abolishes this doctrine of merger in plain terms. In other words,
the object of S. 101 is to 'keep alive a charge.

No merger in case of subsequent encumbrance (S. 101)
Any mortgagee of, or a person having a charge upon,

immovable property, or any transferee from such mortgagee or
charge-holder, may purchase or otherwise acquire the rights in
the property of the mortgagor or owner (as the case may be),
without thereby causing the mortgage or charge to be merged
as between himself and any subsequent mortgagee of, (or
person having a subsequent charge upon), the same property.

Moreover, no such subsequent mortgagee or charge-holder
is entitled to foreclose or sell such property without redeeming
the prior mortgage or charge.

CASE.— A mortgages property to B. B sues A to reaIi' he
mortgage-debt. During the pendency of the suit, B purchases the equity
of redemption in execution of a money decree against A. In these
circumstances, the mortgage is extinguished by merger, and B's suit would
be dismissed.

PROBLEM.— A mortgaged property, first to B, and then to C. B
obtains a decree on his mortgage and instead of bringing that property
to sale, makes a further advance to A. and takes a fresh mortgage for
the decretat amount as well as the further advance. C claims priority for
his mortgage over B. Advise B.	 .

Ans.— B's first mortgage is not extinguished by merger, as there is
a subsequent mortgage. Therefore, B is entitled to priority over C in
respect of the decretal amount.
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LEASES OF IMMOVABLE PROPERTY
(Ss. 105-117)

Definition (S. 105)
A lease of immovable property is a transfer of a right to

enjoy such property for a certain time (express or implied), or

in perpetuityi in consideration of (i) a price paid or promised,

or (ii) money. (iii) ashare of crops, (iv) service, or (v) any

other thing of value, to be rendered periodically, or on specified

occasions, to the tranteror by the transferee, who accepts the
transfer on such terms.

In the case of a lease, the price is called the premium,

and the money, share, service or other thing to be rendered

is called the rent; the transferor is called the lessor, and the

transferee is called the lessee.
THE FOLLOWING ARE THE ESSENTIAL ELEMENTS OF A LEASE:

1. The Lessor— He must be competent tQcontract and he must have

title or authority.

2. The Lessee.— He also must be competen: to contract at the date
of execution of the lease. A sale or a mortgage to a minor is valid. But

a lease to a minor &s void, as the lease is to be executed both by me

tessor and the lessee: S. 107.

3. The subject-matter of the lease must be immovable property.

4 The .,e mus u	 o a g to ''' such crooerty.

5 DuratiOn of tn lease—A lease rnut be made for a ceftain time,

express or implied. c in perpetuity.

6. ConsideratiOn, which may be premium pis rent. as well as premium

alone or rem alone. Premium is the price paid or promised in consideration
of a transfer by way of lease. Any payment by the lessee that is part of

the consideration of the lease is rent.

7. The lessee must accept the transfer.

8. It must be in the , mode indicated by S. 107.
In an interesting decision delivered by a majority of the House of Lords

in 1962, it was held that a man could not grant a lease -to himself. (Rye

v. Rye, 1962 A.C. 498). it i submitted that i f the question arose in India.

the Indian courts would take an identical view.
LEASES IN PERPETUITY— Under Engfis!i Law, a lease in perpetuity

is unknown. In India. however; such leases (generally agricultural leases)

are created by an express or a presumed grant.
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The Calcutta High Court was faced with the question as to whether

a lease for 999 years is legal, especially in view of the fact that substantial
stamp, duty can be saved- by executing such a lease. The Court held that
there was nothing illegal in executing a lease for 999 years, and just
because, stamp duty is saved thereby, the transaction does not become
unlawful. The solution may--be to amend the law relating to stamp duty
or prohibit parties from entering into long leases. But until that is done,
such leases remain valid and lawful. (M. Haque v. G. Mullick, A.I.R. 1993
Cal. 58)

AGREEMENT TO LEASE.— It may be noted that a contract to let and
a lease are different things; a contract to let, just like a contract to sell,
gives rise to no right in rem. It creates only a personal obligation, which
may be enforced by a suit for specific performance under the Specific
Relief-Act, provided that the agreement to- lease- is in writing and is
accompanied by delivery of possession. In this respect, it materially differs
from an agreement to sell. The latter agreement may be specifically
enforced, even if oral and unaccompanied by delivery of possession; but
not so with respect to an agreement to let or lease. A lease does, but an
agreement for lease does not, establish the legal relationship of landlord
and tenant between the parties. This is so, because a lease is a transfer
of a right to enjoy property, whereas an agreement to lease is not.

An agreement to lease, not creating a present demise, is not a lease,
and does not require either writing or registration. The term 'demise' is
not defined in the Transfer of Property Act. It is a term of English law,
and it denotes a transfer of a lease. When it is said that a particular
agreement of lease creates a present demise, what is meant is that though
in form of an agreement, it actually effects a transfer by lease, i.e., transfer
of a right to enjoy a specific immovable property. The real test for
determining whether an agreement to ease effects a present demise, is

- not whether the transfer is to operate immediately, but whether the- rignt
to enjoy the prooerty is actually 

t
ransferred - or not. Once the right is

transferred, the agreement creates a present- demise, though the right, is
o ope rate sometime in the future. Such an agreement to ease creating
a present demise requires writing and registration, and therefore, without
such registration, it will not be admissible in evidence.

The following tabular analysis will be useful

DIFFERENCE BETWEEN

LEASE

1. Right fri rem - A lease creates
a right in rem.
2.. Relationship of la'ndlord and
tenant— A lease establishes the
relationship of andlord and tenant
between the parties.
3. Transfer— A lease operates as a
transfer.

AGREEMENT TO LEASE

1. An agreement to lease does not
create any such right. 	 -
2. An agreement to lease does.. riot
create any such relationship:

3. An agreement to lease does not
operate as a transfer.
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• LEASE AND SALE.— In a sale, there is an absolute transfer of all
in the property which is sold. The transferor parts with a his rights therein.
In a lease, on the other hand, there is a partial transfer or demise of the

property, and some rights over the property are transferred to the lessee.
The rights which are left with the transferor are called the reversion rights.

LEASE AND LICENCE DISTINGUISHED.— Ordinarily, a lease is a
grant of property, for a time, by one who has a greater interest in the
property, the consideration being usually the payment of rent. A licence.
on the otrer hand, is governed by the Indian Easements Act, and is a
permission to do some act which, without such permission, would be
unlawful. in both, certain rights are conferred on the lessee or licensee.
Both have several elements in common, but the following are the points
of difference between the two

1. In a lease, there is a transfer of an interest in the immovable
property. In the case of a oence, there is no transfer of interest, although
the licensee acquires a right to occupy the property.

For ,determining whether an interest in land is transferred or not, the
main test is the delivery of"exclusive possession'. If the exclusive
possession is not with the grantee, and the subject-matter is in the control
and possession of the grantor, then it is a licence, and not a lease. It is
always open to a licensor to have access to the property possession being
witn him; and not transferred to the licensee. 	 -

2. If during the continuance of the lease, any accret ion is made to the
property. such accretion is deemed to be comprised in Me lease. A licensee
has no prerty in the land, and therefore, he acquires no ngn by accretion.

3. A lease is transferable and heritable. A licence bein g purely a

persona! phvieae, is non-transferable and non-heritable.
Ar, exception is made in the case of a licence to attend a place of

pubiic entertainment, which can be transferred by the licensee, uniess a
ciifierem imention is expressed or necessarily implied. (S. 56 of the Indrar,

• Ease'nents Act)
& A lease• can be terminated by forfeiture. There is no corresponding

provs!on in the case of a licence in the Indian Easements Act.
5 A lease can oz,; cny fr. ce of the eight different ways

enumerated in S. 111 of the Transfer of Property Ac'. A ricence can be revoKed
at pleasure. unless (i) it is coupled with a transfer of property-and such transfer
is in force: or (ii) the licensee, acting upon the licence. has executed a wor
of a permanent character and incurred expenses in me execution. Therefore.
unlike a lessee, a licensee, is not entitled to a notice to quit before eviction

6. The lessee's interest is not 4iable to be defeatec by a -subseqijent

transfer of the leased property : S. 109 of Transfer of Property Act. A
licence is determined when the grantor makes an assignment of the
subiect-matter of the licence : S. 59 of the Indian Easements Act.

7. A lessee is entitled to maintain a suit in his own-name against
trespassers and strangers. A licence does not create anterest in property
in favour o a licensee and, therefore, • he is not entitled to maintain suits
in his own name.
• 6. Deatn of either party does not affect a lease, whereas a licence is
terminated in such circumstances.
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The following tabular analysis gives the points of distinction between

a lease and a licence

DIFFERENCE BETWEEN

LEASE
	

LICENCE

\./I. In a lease, there is a transfer of 1. In a licence, there is no transfer
interest in the property.	 of interest.

/2. Accretions are deemed to be 2. A licensee acquires no interest in
comprised in the ease.	 accretions.

	

A lease is transferable and 3. A licence	 ,itbr transferable:
heritable.	 i nor heritable.

/4 • A lease can be terminated by 4. There can be no termination by
rorteiture forfeiture in he case or a licence

A lease can be terminated by 5. A licence is usually revocable b
one of the eight ways pescribed by pleasure, except in the two cases
S. 111 of the Act.	 mentioned above.
6. A lessee's interest is not defea- 6. A subsequent transfer of the
ted by a subsequent transfer of the j property terminates a licence.
property.

7 A essee can sue trespassers7. A icensee cannot sue trespassers
and strangers in his own name.	 and strangers in his own name.

Death of either pa?ty does not 8. A licence is terminated by death
affect a lease.	 of either party.

Natesa v. Tungarelu, (38 Mad. 83) :- A grants 8 a ease' for two years
to tap toddy from the trees in his garden, but B is not to cut the leaves. This
creates no interest in the immovable property, and is actually a licence.

In one case, the question before the Delhi High Court was whether
an agreement amounted to a lease or a license. It was provided that the
licensee would be entitled to use the premises, but would have no rignt.
tide or interest to possess the premises. A license fee per day was to be
Paid to the owner. In the circumstances. he Court held that it was a
icense. and not a ease. (Hind Tracing & Mfg. Co. v. Did! Modes Pit.
Ltd., A . I . R. 1993 Del. 301)

LEASES HOW MADE (S. 107)
A lease of immovable property,	 Can be made
1. (I) from year to year, or
(Ii) for any term exceeding one only by a registered instru-
year, or	 ment.
(ill) reserving a yearly rent,—

(I) either by a registered
2. In any other case—	 instrument, or

(ii) by oral agreement accompa-
nied by delivery of possession.
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It is to be noted that in the case of a lease by a registered
instrument, or by two or more irzstrurnefltS, the instrument, or
each of the instruments, must be executed by both the lessor

and lessee.

DURATION AND TERMINATION OF LEASES (S. 106)
Aease of immo- is deemed to belterrninable onexpffIflg wirn we
vable property a tease from— Ithe part of ei- end of—

for—	 Ither lessor or,
lessee, by -

\Agricultural : Year to year—six months'a year of the
of manufactur- 	 notice—	 1,tenancy.

l ing purposes—

	

12 . Any otherlmoflth to	 fifteen days'a month of the

	

1month—	 notice	 tenancy.

The.above statutory presumptions as to duration arise only

when there is no agreement between the parties or local

usage to the contrary.

Requisites of notice (S. 106)
Every notice under S. 106 must be in writing, signed by

or on behalf of the persons giving it, and must either be sent
by post to the party who is intended to be bound by it or be
tendered or delivered personally to such party. or to one of
hiS", family or servants at his residence, or (if such tender or
deiivey is not practicable) affixed to a conspicuOUS part of
the property.
Waiver of notice to quit (S. 113)

Notice to quit is deemed to have been waived, when, with
the express or implied consent of the person tc whom it is
given, the person giving it does an act showing an intention

to treat the lease as subsisting.
Illustrations.—(a) A, the lessor, gives B. the lessee, notice

to quit the property leased. The notice expires. B tenders, and

A accepts, rent which has become due in iespect of the
property since the expiration of the notice. The notice is
waived.

6
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(b) A, the lessor, gives B, the lessee, notice to quit the
property leased. The notice expires and B remains in

possession. A gives to B as lessee a second notice to quit.

The first notice is waived.
When a landlord, serving a notice to quit on default of

payment of rent, serves a subsequent notice and demands a
larger amount, it results in the waiver of first notice. (Tayabali
v. Messrs. Absan & Co., A.I.R. 1971, S.C. 102)

COMPUTATION OF LEASES (S. 110)

1. Where the time limited by a lease 'of immovable property
is expressed as commencing from a particular day—in
computing that time, such day is to be excluded. Where no
day of commencement is named, the time so limited begins
from the making of the lease.

2. Where the time so limited is a year or a number of
years, in the absence of an express agreement to a contrary,
the lease is to last during the whole anniversary of the day
from which such time commences.

3. Where the time so limited is expressed to be terminable
before its expiration, and the lease omits to mention at whose
Option it is so terminable, the lessee, and not the lessor, is
to have such an option.

RIGHTS AND LIABILITIES OF THE LESSOR
[S. 108(a) to (C)]

1. The lessor is bound to disclose to the lessee, any
material defect in the property with reference to its intended
use, of which the former is. and the latter is no', .' aware. and
which the latter could not with ordinary care discover : S.
108(a).

I II has been held tnat a defect in thelessor's title cannot be said to
be a material defect in the property within the meaning of this ciause
(Syed Mukhtar v. Ran; Sunder Koer. 17 C.W.N. 960

2. The lessor is bound, on the lessee's request, to put him
in possession of the property : S. 108(b).

the lessor fails to give such possession. tne lessee can sue both

the lessor, as also .a third person in possession.

3. The lessor is also deemed to contract with the lessee
that, if the latter pays the rent reserved b y the lease and
performs the contract binding on the lessee, he may hold the
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property (during the time limited by the lease) without
interruption : S. 108(c).

This covenant is called a covenant for quiet enjoyment, and is absolute
and unconditional. It protects the lessee against the disturbance of his
possession by the lessor or by persons claiming under the, lessor, but not
against any disturbance by a trespasser.

The benefit of the above contract is annexed to, and goes
with the lessee's interest as such, and may be enforced by
any one in whom such interest is vested : S. 108(c).

RIGHTS OF THE LESSEE [S. 108(d) to (j)]

1. If during thd continuance of the lease, any accession is
made to the property, such. accession (subject to the law
relating to alluvion for the time being in force) is deemed to
be comprised in the lease : S. 108(d).

2. If by fire, tempest or flood, or violence of an army or
of a mob or other irresistible force. any material part of the
property is wholly destroyed, or rendered substantially and
permanently unfit for the purpose for which. it was let, at the
option of the lessee, the lease becomes void. (However, if the
injury is occasioned by the wrongful act or default of the
lessee, he is not entitled to avail himself of this benefit) S.
108(e).

3. it the lessor neglects to make, within a reasonable time
after notice, any repairs which he is bound to make to the
property, the lessee may make the same himself, and deduct
the expense of such repairs with interest from the rent, or
otherwise recover it from the lessor S. 108(f).

4. If the lessor neglects to make any payment which he
bound to make, and which, if not made by him, is recoverable
from the lessee or against the property, the lessee may make
such payment himself, and deduct it with interest from the rent,
or otherwise recover it from the lessor S. 108(g).

5. The lessee may, even after the termination of the lease,
remove, at any time whilst he is in possession of the property
leased, but not afterwards, all things which he has attached
to the earth, provided he leaves the property in the state in
which he received it S. 108(h).

6. When a lease of uncertain duration cetermines by any
means except the fault of the lessee, he or his, legal
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representative is entitled to all the crops planted or sown by
the lessee and growing upon the property when the lease
determines, and to free ingress and egress to gather and carry
them : S. 108(i).

7. The lessee may transfer absolutely, or by way of
mortgage or sub-lease, the whole or any part of his interest
in the property, and any transferee of such interest or part
may again transfer it. In such a case, the lessee does not
by reason only of such transfer, cease to be subject to any
of the liabilities attaching to the lease : S. 108(j).

When a transfer of a lease is made, the q uestion as to whether the
transferee of the lessee becomes direct l y liable to the lessor or not
deserves consideration. As S. 108 makes it clear, the lessee is not olteved
from his liability unless the lessor consents to the transfer, or releases
him from the liability. Sc far as the liability of the transferee is concerned,

should be noted that there is no privity of contract between the essor
and the transferee of the lessee. But it is a principle of English law that
when there is a privity of estate between the lessor and the transferee,
the transferee will be liable to the lessor.

was once doubted as to whether this principle of English law could
bo applied in India in view of the provisions of the Transfer of Property
Act. However, it has now been tteld that suon principie of privity of estate
is applicable in India. (KeshaviaJ v: Maganfal. 35 Born. L.R. 197)

But it must be noted that such privity of estate is created between
the lessor and the transieree only where tnere is a transfer of the whole
of the lessees interest. No privity ol estate arises when a subsidiary
interest is carved out of the lessees interest. Only where the lease is
absolutely assigned to the transferee, there will be a privity of estate. and
such transferee becomes directly liable to the lessor in respect o f the
covenants that are binding upon the lessee either under the terms Of the
ease or under S. 10801 this Act.

LIABILITIES OF THE LESSEE
[8. 102(k) to (q))

1. The lessee is bound to disciose to the lessor, any fact
as to the nature or extent of the interest which the lessee is
about to, take, of which the lessee is, and the lessor is not,
aware, and which materially increases the value of such
interest : S. 108(k).

2. The lessee is bound lo pay or tender, at the proper time
and place, the preimum or rent to the lessor or his agent in
this behalf : S. 108(l).

3. The lessee is bound to keep, and on the termination of
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the tease, to restore, the property in as good condition as it
-was at the time when he was put in possession, subject only
to the changes caused by reasonable wear and tear or
irresistible force, and, to allow the lessor and his agents, at all
reasonable times during the term, to enter upon The property
and inspect the condition thereof, and give or leave notice of
any defect in such condition; and when such defect has been
caused , by any act or default on the part of the lessee, his
servants, or agents, he is bound to make it good within three
months after such notice has been given or left S. 108(m).

4. If the lessee becomes aware of any proceeding to
recover the property or any part ., thereof, - or of any
encroachment made upon, or any interference with the lessor's
rights concerning such property, he, is bound to give, with
reasonable diligence, notice thereof to the lessor : S. 108(n).

5. The lessee may use the property and its products (if
any) as a person of ordinary prudence would use them if they
were his own; but he must not use, or permit another to use,
the property for a purpose other than that for which it was
leased, or fell or sell timber, pull down or damage buildings
belonging to the lessor, or work mines or quarries not open
when the lease was granted, or commit any other act which
is destructive or permanently injurious thereto S. 108(o).

6. The lessee must not, without the lessors consent, erect
on the property any .ermanent structure, except for agricultural
purposes S. 108(p).

7. On the termination of the lease, the lessee is bound to
put The lessor ;,,nto possession of the property : S. 1 08(q).

RIGHTS AND LIABILITIES OF LESSOR'S TRANSFEREE
(S.109)

If the lessor transfers the property leased or any part
thereof, or any of his interest therein,-

1. The transferee, in the absence of any contract to the
contrary, possesses all the rights, and if the lessee so elects,
is subject to all the liabilities of the lessor as to the property
or part transferred, so long': as he is the owner of it.

However, the lessor does not, by reason only of such
transfer, cease to be subject to any of the liabilities, imposed
upon him by the lease, unless the lessee elects to treat the
transferee as a person liable to him.
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EXAMPLE.— A leases a house and a stable to B, who agrees to keep -
the premises in good repair. During the term of the lease, A sells the
stable to C. C can enforop the covenant to repair as regards the stable.

2. The transferee it not entitled to the arrears of rent due
before the transfer. If the lessee, not having reason to believe
that such transfer is made, pays rent to the lessor, the lessee
is not liable to pay such rent over again to the transferee.

The -lessor, the transferee, and the lessee may determine
what proportion of the premium or rent reserved by the lease
is payable in respect of the part so transferred, and, in case
they disagree, such determination may be made by any Court
having jurisdiction to entertain a suit for the possession of the
property leased.

PROBLEM.— A lets a field to B at a rent of Rs. 100 and then
transfers the field to C. B pays rent to A in good faith even after the
transfer, having, no notice of the transfer. C. files a spit against- B for
recovery of rents due after the transfer. How will you defend B?

Ans.— Under S. 109 of the Act, if the lessor transfers me leased
property, and the Lssee, hot having reason to believe that such a transfer
is made, pays rent to the lessor, the lessee is not liable to pay such rent
over again to the transferee. Here, B has paid rent to A in good faith,
having no notice of the transfer. Therefore, C will not be able to recover
the rent from B.

(i.e. TERMINATION) OF A LEASE
(Ss. 111-113)

A lease of immovable property determins (i.e. terminates)
in the following eight cases

1. By efflux of the time limited thereby.
T.us, a lease created for a certain term (e.g., two years) determines on

the lst day of the term, without any formality, such as a nctice on either side.

. Where such time is 'limited conditonaiiy on the
hapoening of some event. - by the happenin9 of such event.

Thus. for instance. if a lease for 20 years is. at the same time, made
condbonal upon the life of the lessee, the lease determines on the death
of the lessee, even if this takes place within the stipulated period of 20
years: if the lessee does not die within this period, the lease determines
at the end of the period.

3. Where- the interest of the lessor in the property terminates
on, or his power to dispose of the same extends only to, the
happening of any event, - by the happening of such event.

This clause operates in cases where the lessor has only a limited
interest or a limited power to grant a lease. Thus, it has been held that
a lease by a Hindu widow who is entitled only to a life-estate, determines
on her death. (Raghobir v. Jetbu, 2 Pat. 171)
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Similarly, a lease granted by a mortgage in possession and extending
beyond 'the term of the mortgage, determines on redemption. (Jhagru v.
Ragunath, A.LR. 1929 Pat. 630)

D iscuss	 the	 4• Merger, - i.e., when the interests of the lessee and
deter-grounds for 

	 the lessor in the whole of the property become vested at the
P.U. Apr. 96 same time in one person in same right.

The lease determines when the right of the lessee merges in that of
the lessor. The same man cannot be a' landlord and tenant of the same
property at the same time in the same right.

Merger may take place either (i) by act of parties, e..g., when the lessor
releases his interest in favour of the lessee, or (ii) by operation of law,
e.g., when the lessee takes the lessors interest by succession. When a
superior owner acquires a subordinate's tenure, merger is the inevitable
resuit, and if he intends tovoid merger, he must evince a clear intention
to Keep the inferior interest alive.

5. By express surrender, i.e., in case the lessee yields up
his interest under the lease to the lessor by mutual agreement.

In the case of an express surrender, no formalities are required. The
lessee must merely express his intention to surrender and the lessor must
agree to it. This must be followed by delivery of possession.

6. By implied surrender.
Thus, if a lessee accepts from his lessor a new lease of the leased

property, to take effect during the continuance of the existing lease, this
is an implied surrender of the former l ease, and such lease: determines
thereupon.

It has been held that mere execution of a usufructuary mortgage in
favour of the lessee in respect of the same proerty does not automatically
result in implied surrender. Whether or not there is an implied surrender
in such a case would depend upon the terms and conditions of the two
transactions. (Ramrao v. Pahumal, A.I.R. 1963 M.P. 296)

7. By forfeiture— (See below)
8. On the expiry of a notice to determine the lease, or

to quit (or of intention to quit) the property leased, duly given
by one party to the other : S 111(h). Such notice may
be waived with the express or implied consent of the person
to whom it is given, by an act on the part of the person
giving it, showing an intention to treat the lease as subsisting:
S. 113.

Illustrations.— (a) A, the lessor, gives B, the lessee, notice to quit the
property leased. The notice expires, B tenders, and A accepts, rent which
has become due in respect of the property since the expiration of the
notice. The notice is waived.

(b) If in the above example, B remains in possession even after the expiry
of the notice and A gives a second notice to quit, the first notice is waived.
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A valid notice must satisfy the fbUowin three requisites, viz.—
(a) It must expressly convey the intention to terminate the

tenancy, although it is not necessary to state any
ground for the notice to quit.

(b) It must specify the date on which the tenancy is to
expire.

(c) It must be unconditional. Thus, a notice given by a
tenant that he will quit when he gets another suitable
Accommodation is not valid. (Farrence v. Elkington,

/1811 2 Camp. 591)
'J6RFEITURE OF A LEASE (Ss. 111-112 & 114-115)

Definition [S. 111(g)]
ase determines by forfeiture, if the lessee -

() breaks an express
condition, which pro-
vides that on breach
thereof, the lessor;
may re-enter; or
4iienounces his i
character, as such,
by—
(a) setting up a title
in a third, person. or 	 the lessor (or his

transferee)	 gives
notice in writing to
the lessee of his
intention to determine
the lease.

•	 (:) by claiming title in provided that -
tmseIf [this is known
as forfeiture by
denial of landlord's	

I

title].- or
(iii) is adjudicated
insolvent, and the
lease provides that
the lessor may re-,
enter on the happen-	 I

ing of such event,
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FORFEITURE.— The lessee will forfeit the lease in 'arty of the three

cases mentioned above by S. 111(g). However, there wiil be no forfeiture
even in such cases, unless a power of re-entry is distinctly reserved by
the lessor. Therefore, where there is no provision for re-entry in the lease,
the lessor can sue only for damages or an injunction, but not for ejectment.

Explain fully the As seen earlier, under S. 10, the lessor has the right to impose a
salient features of condition on the lessee restraining him from alienating the property. On
"tease'. When can the lessee's attempt to break this condition, the lessor may restrain hiii
.3 lease be forfeit-

by an injunction, or in case of an actual breach thereof, he may sue ror
B.U. June 96 damages. Under such circumstances, a case of forfeiture does not arise,

unless there is a distinct provision for re-entry attached to the. lease.
After forfeiture has been incurred, it is further necessary that the lessor

should give a notice in writing to the lessee of his intention to determine
(i.e. terminate) the lease. Thereafter, the landlord, Je. the lessor, can
maintain a suit for possession, provided he does not waive his right.

Discuss the law as	 A condition restraining assignment by the lessee does not cover the
to forfeiture of case of a mortgage of the leasehold property, inasmuch as an assignment
lease.	 means only an absolute transfer. But, by virtue of Sec. 12, ft is possible.U. Nov. for a iessor to impose a condition on his lessee that on the latter

becoming insolvent, the lease would stand terminated. Such a condition
wiil operate as a determination (i.e. termination) of the lease, or have the

- effect of i'orfeiture, only if a right of re-entry upon the lessee's bankruptcy
is distinctly reserved, and further if a written notice announcing the
essor's intention to terminate the lease is given. For the purpose of the
above rule, it is immaterial that the lease is a permanent one.

In other words, there can be no forfeiture'of the tenancy on any of
the grounds specified in S. 111, unless there is a right of re-entry and
unless a written notice of the intention to determine the lease is given
to :he lessee. The expression "right of re-entry' means a right to re-enter
the land. It is a personal right and implies no interest in property. The
mere institution of a suit for ejectment is not tantamount to giving notice
as contemplated herein, because the forfeiture must be comoleted and the
lease determined before the commencement of the suit. Service of notice
is a condition precedent to the determination of the tenancy, and therefore
to the institutition of the ejectment Suit.

Ex p lain fully the	 Forfeiture by denial of landlord's title arises as soon as the lessee
salient features of disclaims his lessor's right by setting up a title in a third person or bylease. Discuss
i,erules asofor- claiming title in himself, and the lessor does some act showing his intention
feilure and surren- tWdmine the lease.
der of a lease.	 BLEM	 A is a tenant of B, but C claims to be the landlord. BB.U. Apr. sues A for rent, and A in his written statement states "I have never paid

rent to B. C now claims the rent. I am ready to pay whosoever is the
rightful owner". B on the ground of disclaimer wants to eject A by suit.

What are his chances?
Ans.— He has no chances. This is not a disclaimer by virtue of which

B can evict A.
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'Waiver of forfeiture (S. 112)
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(I) by acceptance of rent which has become due since the

	

forfeiture, or	 -

(ii) by distress for such rent, or
{iifç by any other action on the part of the lessor showing

an intention to treat the lease as subsisting.

The above rule applies only if the lessor is aware that the
forfeiture has been incurred.

Furthermore, if the rent is accepted after the institution, of
a suit to eject the lessee on the ground of forfeiture, such
acceptance does not amount to a waiver.

\yJIELIEF AGAINST FORFEITURE (Ss. 114-114A)
(I) For non-payment of rent (S. 114)

Where a lease of immovable property has determined by
forfeiture for non-payment of rent and the lessor sues to eject
the lessee,-

-if at the hearing of the suit, the lessee—
(a) pays or tenders to the lessor; the rent in arrear, together

with interest and costs, or
(b) furnishes security for such payment within 15 days,
—the court may, instead of making a decree for ejectment,

pass an order relieving the lessee against the forfeiture, –and
thereupon, the lessee continues to hold the property as if theforfeiture has not occurred.

(ii) In certain other cases (S. 114A)
Where a lease of the lessor has I specifying the parti-
immovable property served on the cular breach corn-
has determined by lessee a notice in lamed of, and if

	

forfeiture for a	 ing—	 the breach is capa-breach	 of	 an	 ble of remedy, re-

on breach thereof,remedy the breach;
and the lessee fails within reasonablethe lessor may re-

enter, no suit for time from the date of service of the
ejectment	 lies, notice, to remedy the breach if it is
unless and until— capable of remedy.

TP - 12
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The above provisions do not, ho:.ever, apply to an expres:

condition against the assigning, under-letting, parting with th
possession, or disposing of the property leasea, or to at
express condition relating to forfeiture in case of non-paymen
of rent.

Yffect of surrender and forfeiture on under-leases
(S. 115)

The surrender, express or implied, of a lease of immovablE
property does not prejudice an under-lease of the property (o
any part thereof) previously granted by the lessee, on terms
and conditions substantially the same (except as regards thE
amount of rent) as those of the original lease; but, unless the

• •. surrender is made for the purposes of obtaining a new lease
the rent payable by, and the contracts binding on, the under.
lessee, are to be respectively payable to, and enforceable by
the lessor.

The. forfeiture of such a lease annuls all such under-lease
•	 except-

(i) where such forfeiture has been procured by the lessor
in fraud of the under-lessees; or

relief against the forfeiture is granted under sec. 114.
S/SRENDER AND FORFEITURE DISTINGUISHED

1. Surrender of a lease, which means a yielding up of the lessees
interest to the lessor, moves from the lessee. Forfeiture of a lease is at
the instance of the lessor.

2. Surrender of a lease implies yLa' consent on the part of the
lessee and the lessor. Forfeiture of a lease does not imply any consent
on the part o l the lessee.

3. Surrender of a lease does not prejudice a sue-rease pwviouy
granted by the lessee on the terms and conditions substantially the same
(except as regards the amount of the rent) as house of the orig6af lease.
In case of forfeiture of a lease, the sub-lease falls with the lease from
which it is derived, except where (I) such forfeiture has been procured by
the lessor in fraud of the under-lease, or (ii) relief against forfeiture is
granted und,9r S. 114.

*6LDING OVER (TENANCY-AT-WILL) S. 116

If lessee or under-lessee of a property remains in
possession thereof after the termination of the lease ' granted
to the lessee, and the lessor (or his legal representative)
accepts the rent from the lessee or under-lessee, or otherwise
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assents to his continuing in possession, —the lease is, in the
absence of an agreement to the contrary, renewed from y.ar.
to or fromjJlQnth to month, according to the purpose
for which the property is leased, as specified in section 106.
In other words, if the original lease is for agricultural or
ir 1anutacturing purposes, it will be an annual tenancy and when
for any other purposes, it will be a monthly tenan2i>/
Exam p1/s

A lets a house to B for 5 years; B underlets the house
to C at a monthly rent of Rs. 100. The 5 years expire, but C
continues in possession of the house, and pays the rent to
A. Cs lease is renewed from month to month.

(b) A lets a farm to B for the life of C. C dies, but B
continu9s in possession with A's assent. B's lease is renewed
from y,éar to year.

lets out lands for manufacturing purposes to B for
10 years. After the expiry of the terms, B is allowed to remain
in possession with the consent of A for two years more. If A
then wants to eject B, to what notice would be the latter be
entitled ?

The lease being for a manufacturing purpose, the holding
over gives rise to an annual tenancy terminable with 6 months'
notice. But in this case, notice will be necessary as the holding
is for two years only with consent; therefore, the lease will
come to3I—efiçi by efflux of time.

in Example (c) above, B is allowed to hold over
indefinitely and not for a definite period of two years, 6
month>rrflce will be necessary.
-.JE1JANCY BY HOLDING OVER. - When termination of the lease

takes place, the lessee is bound to surrender possession of the property,
and on default, he may be ejected without notice. But if he remains
in possession of the property, and if the lessor consents to the continuance
of the lease by accepting rent, or otherwise assents to it, there will
be a new tenancy by the tenant's so holding over. The new tenancy
so created is called a tenancy by hbldini over, sometimes also referred
to as 3oancys-at-will.
\But so long as the lessor does not assent to the continuation of the

lease, there is no holding over, and by continued possession, the tenant
becomes what is kno'.'.'n as tenant	 Lifter	 i.e., a tenant who comes
in by right and holds over without the consent of the landlord, and
therefore, Without right.

I
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DIFFERENCE BETWEEN

ENANT HOLDING OVER	 TENANT-AT-SUFFERANCE

1. Interest in the property-

-	 A tenant holding overremains in A tenant-at-sufferance merely enjoys
* possession with the assent of the possession of the property, without

lessor, and has therefore some right having any interest in the property.
to the property.

2. Privity of estate

There is some privity of estate Though a tenant-at-sufferance is not
between a tenant holding over and strictly a trepasser, in the sense in
his landlord.	 ,	 which criminal law understands i.

yet, there is no privity of estate
between him and the landlord.

3. Whether heritable?

Yes..' He cannot transfer any interest in
the property to anybody: nor can he
transmit any right to successors. So.
when a tenant-at-sufferance dies, his
heirs in possession of the property
may be treated as trespassers.

4. Notice to quit, if necessary

A tenant holding over cannot be A tenant-at-sufferance is not entitled
ejected without notice to quit under to any such notice.
Sec. 106.

Tenant-at-will
A tenant-at-will is the result of a tenancy arising from the

implication of law and sometimes by agreement. It is a tenancy
which is terminable at the will either ot the landlord or of the
tenant. It may arise in the following circumstances

(a) It may arise 'when a person is in possession o
premises with the consent of the owner, there being
no agreed period for which he should be so.

(b) It may also arise by an agreement to let, for an
indefinite term, for compensation accruing from day to
day. so long as both parties agree.

(c) A tenancy-at-will may also arise when a person enters
into possession under a void lease.

Such a tenancy is terminable by either party giving notice.
In such a tenancy, the tenant is liable to pay compensation
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for use and occupation; The tenant is not liable to pay rent
as there is no demise to him. Therefore, obviously such a
tenancy is not alienable and it is terminated with the death of
the tenant.	 -

A lease is not extinguished by the death of the lessee
holding over, and devolves on his heirs like any other interest
in immovable property. That is the essential differënce between
a tenant holding over and tenant-at-will. A tenant-at-will is
determined by the death of either tenant or his landlord. But
in case of a tenant holding over, his interest is heritable and
alienable. (Kariya v. Vishnu, (1971), K.L.T. 340)

Legal implications of tenacy-at-will and tenancy-at-
sufferance

Tenancy-at-sufferance is merely a fiction to prevent the
possession from being a trespass. It can arise only by
implication of law when a person has been in possession
under a lawful title, and continues in possession after that title
has come to an end, without the consent of the person
entitled. According to the Madras High Court, the concept has
no place after the enactment of the Transfer of Property Act:
Govindaswamy v. Ramaswamy, (1916) 30 Mad. L.J. 49.2. But
Sir D.F Mu/la points out that the Act is not exhaustive, and
the term is us.ful to distinguish a possession rightful in its
inception but wrongful in its continuation, from a trespass
wrongful both in its inception Bnd its continuance.

IN

Exemption of lease for agricultural purposes (S. 117)
Ss. 105 to 117 do not apply to leases for agricultural

purposes. But the State Government may, by notification
(published 6 months before it takes effect), make all or ai,y
of the above provisions applicable to agricultural leases also.
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for use and occupation; The tenant is not liable to pay rent
as there is no demise to him. Therefore, obviously such a
tenancy is not aliehable and it is terminated with the death of
the tenant.	 -

A lease is not extinguished by the death of the lessee
holding over, and devolves on his heirs like any other interest
in immovable property. That is the essential differe'hce between
a tenant holding over and tenant-at-will. A tenant-at-will is
determined by the death of either tenant or his landlord. But
in case of a tenant holding over, his interest is heritable and
alienable. (Kariya v. Vishnu, (1971), K.L.T. 340)

Legal implications of tenacy-at-will and tenancy-at-
sufferance

Tenancy-at-sufferance is merely a fiction to prevent the
possession from being a trespass. It can arise only by
implication of law when a person has been in possession
under a lawful title, and continues in possession after that title
has come to an end, without the consent of the person
entitled. According to the Madras High Court, the concept has
no place after the enactment of the Transfer of Property Act:
Govindaswamy v. Ramaswamy, (1916) 30 Mad. L.J. 49.2. But
Sir D.F Mu//a points out that the Act is not exhaustive, and
the term is us&ful to distinguish a possession rightful in its
inception but wrongful in its continuation, from a trespass
wrongful both in its inception Sand its continuance.

Exemption of lease for agricultural purposes (S. 117)
Ss. 105 to 117 do not apply to leases for agricultural

purposes. But the State Government may, by notification
(published 6 months before it takes effect), make all or ar;y
of the above provisions applicable to agricultural leases also.

j I
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XGES

(Ss. 118-121)

Definition (S. 118)
When two 'perons mutually transfer-
-the ownership of one thing for 'the ownership of another)
—neither thing or ' both things being money only, the

transaction is called an exchange.
EXCHANGE.—It may be noted that an exchange also includes a barter

of goods or 'movable property. The provisions will, therefore, apply to
exchanges both of movable and immovable property.

Write a short iote ' The essential condition of every transaction in the nature of 'an

	

on Exchange.	 exchange is that it must be a transfer of a thing for another thing, and

	

B.U. Apr	 both or.éither of these things may be movable or immovable. Thus, there
Apr. 97 

may be an exchange of Xs pen for Ys book, or of Xs house for the
Oct. 99 

house'of Y But, according to the definition, there cannot be an exchange
of a table for As. 100, or of a house for Rs. 5000. These, are sales,
because one of the items transferred is money, and they will be governed
by the principles applicable to sale. If the sale is of immovable property,
the provisions of Ss. 54 to 57 wil) apply. if, on the other hand, the sale
is of movable property, the provisions of the Sale 'of Goods Act, 1930,
will apply.

It must, however, be observed that the definition does not exclude
the payment of money altogether. What it says is that no transfer of a
thing for money cmlv can amount to an exchange. It follows, therefore,
that if one of the two properties' which are to be exchanged exceeds
the other in value, the transaction would nonetheless be an exchange,
even if some money is paid by the owner of the property in addition,
in order to equalise the value of both properties. For example, if A's
house worth Rs. 2,000 is to be exchanged for Bs field worth As. 1,200
and in pursuance of this bargain, B agrees to pay to A Rs. 800 in cash,
the transaction is not a sale but an exchange. (Ismail v Saleh Muhammed,
(1927) 7 Lah. L.J. 18)

Similarly, where the Government of India, as owners of the G.I.P. Aly.,
exchanged lands valued at 89 lacs of rupees for lands belonging to the
Bornaby Port Trust valued at 86 laos of rupees and rupees 3 laos paid in
cash by the Port Trust, it was held that the transaction was an exchange
and not a sale, having regard to the relative value o the lands and the
money paid for equality of exchange. (In the Matter ci the Indian Stamp
Act. 1899, (1934) 36 Born. L.R. 497)
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Exchange how effected (S. 118)
A transfer of property in completion of an exchange can

be made only in the manner provided for the transfer of such
property by sale.

EXCHANGE HOW EFFECTED.—The mode of transfer by way of
exchange is the same as in the case of sales. Thu g , a registered
instrument is necessary in an exchange of-

(i) tangible immovable property of the value of As. 100 and upwards:
and

(ii) a reversion or other intangible thing.
Non-registration of the document can be cured by part-performance

under S. 53-A.
In the case of tangible immovable property, of'a value less than Rs.

100, exchange can be effected by a registered instrument or by delivery
of the property.

In the case of movable property, the relevant portions of the Indian
Sale of oods Act will apply.

A AND EXCHANGE DISTINGUISHED.— Sections 118. 119 and
120 s ow that the Legislature has put an exchange on the same footing
as a sale in almost every respect. For example, a transfer of property by
way of an exchange can be made only in the manner provided for the
transfer of such property by sale. Moreover, each party has the rights.
and is subject to the liabilities, of a seller as to that which he gives, and
has the rights and is subject to the liabilities of a buyer as to that which
he takes.

The only distinguishing point between sale and exchange is that while
a sale is always for a price, which means money or the current coin of
the realm; in exchange, there is no price, but one specific thing is
transferred for another; money may, however, be added to the thing to
equalise the consideration.

If one of the things transferred is money, the transaction is not an
exchange, but a sale. If both things transferred are money, the transaction
is not a sale, but an exchange. In an exchange of money, there is an
implied warranty as to the genuineness of money. (S. 121)

DIFFERENCE BETWEEN

(a) An exchange is the mutual
transfer of respective ownership of
two persons in two different specific
properties.

(b) Exchange is brought about by a
contract between the parties.

(a) A partition is a mere arrangement.
by virtue of which the several co-ow-
ners hold in severalty -the lands which
they had before held in common.

(b) Right of partition is a natural
incident of property.

EXCHANGE

	

	 PARTITION

As to its nature—
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2. Interest in property—
In an exchange, the persons 'ex In the case of a partition, each
changing properties are respectively person has as much interest in the
the parties to thp exchange. One entire. property as te other. There
person cannot say that he had, pre- is no question of exclusive owner-
vious,4o the exchange, any interest in ship in case of partition.
te, roperty he got by the exchange.

fght of party deprived of thing received in exchange (S. 119)
Define exchang'è 1

 

If 'any party to an exchange (or any person claiming
EfxPtaifl thed nilZ through or under such party) is,—by reason, of any defect in
of 11 thing received the title of the other party,—deprived of the thing (or any part
in exchange".	 of it) received by him in exchange,-

-then, 'unless a contrary intention appears from the terms
of the exchange,—such other party is liable to him (or to any
person claiming through or under him)-

(i) for any loss caused thereby; or
(ii) at the option of the person so deprived, for the return of

the thing so transferred, if it is still in the possession of—
(a) such other party, or
(b) -	 legal representative, or

a transferee from him without consideration.

I ts and liabilities of parties to an exchange (S. 120)

As stated above, except as otherwise provided above, each
party has the rights and is subjected to the liabilities of a seller
as to that which he gives, and has the rights and is subjected
to the liabilities of a buyer as to that which he takes.

Exchange of money (S. 121)
On an exchange of money, each party thereby warrariis

the genuineness of the money given by him.
So, when money is paid for forged bills or forged currency notes, the

money may be recovered.
SALE, MORTGAGE. EXCHANGE AND LEASE COMPARED—These

are all different forms of transfer. A sale transfers the entire Ownership in
the property. A mortgage transfers only some interest in the property. A
lease transfers only the right of enjoying the property.

A sale is a transfer of ownership for a price. An exchange also implies
a transfer of ownership—but not for a price; in an exchange, the ownership
of one thing is tranferred for the ownership of another thing, neither thing
being money only In a sale, the price is always money. If we substitute
a thing for money, a sale will become an "exchange".
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GIFTS

(Ss. 122-129)
"Gift" defined (S. 122)

A gift is the transfer-
-of certain existing movable or immovable property,
—made (i) voluntarily, arid

(ii) without consideration,'
—by one person (called the donor) to another (called the Dfj& 'g

donee), and	 are
e

—accepted by (or on behalf of) the donee. 	 whzn can a gift
SuS:ende: rSuch acceptance must be made during the life-time of the' vckd?

donor, and while he is still capable of giving. If the donee dies 	 EU Ott.

before acceptance, the gift is void.

Gift how effected (S. 123)
A gift of—

(a) immovable property must (I) signed by (or on behalf of)
be effected by a registered' the donor, and

•	 instrument—	 (ii) attested by at least two
witnesses.

(b) movable property may be either by a registered Def a g dorcr
effected—	 I instrument signed and attested and don&e Wi'.a'

are
as above, or	 o a ia;id ' 9

1 by de!ivety. [Such delivery may	 P.U.k. St

be made in the same way as
goods sold may be delivered.]

REQUISITES OF A VALID GIFT.—
Define anc eplan(1) There should be a donor and a donee.	 a 'g7t'. F:w is a

(2) The subject of the gift must be certain and existing and capable gift of im:crabe
o trarsfer	 property ere-id

(3) The gift should be made voluntarily and without consideration.
(4) There should be a transfer on the part of the donor. 	 B.U. .&. s
(5) mere should be an acceptance, by or on behalf of the donee

during his life-time.
(6) The acceptance must be a a time when the donor is alive and

capable of giving.

•1
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(7) Therefore, it necessarily follows that the donor and the donee must
both be living persons.

(8) When the' property is immovable there must be a registered
instrument properly attested.

(9) In case of movable property, there must be either, a registered
instrument properly attested or delivery of possession.

S. 122 lays stress on the acceptance of the gift. Acceptance implies
existence of the property: therefore, the definition uses the words "certain
existing", and consequently, there can be no gift of future property.

Emphasis is also laid on the voluntary character of the transaction to
make it sure that it is made not under undue influence, duress etc., and
to repel an argument that a gift, by reason of absence of consideration,
is not a contract like the other forms of transfer.

PROBLEM—A executes a gift in favour of B. The given land is worth
Rs. 90. The deed is not registered but B is put in possession. Is the gift
valid?

Ans.— A gift of immovable property, of whatever value, can only be
made by a registered instrument. A deed cannot be dispensed with even
for a property of small value, as in the case of a sale. Even if the intended
donee is put in possession, agift of immovable property is invalid without
a registered instrumnt.

GIFTS UNDER HINDU LAW AND MAHOMEDAN LAW.— The Hindu
law, which requires delivery of possession to complete a gift of immovable
property, has been abrogated by S. 123 of this Act. So also, a gift of
movable property may be made simply by a registered instrument without
delivery of property.

Under Mahomedan law, the essentials of a gift are, (i) a declaration
of gift by the donor, (ii) acceptance of the gift by the donee, and (iii) if
possible, delivery of possession. This rule of Mahomedan law is, by virtue
of S. 139 (below) of the Act, unaffected by the provisions of S. 123, and
consequently a registered instrument is not necessary to validate a gift
by a Mariomecan of an immovable piupety. S, It foows that ever a
registered deed of gift is not effectual under the Mahomedan law, if it is
not accompanied by delivery of possession.

REGISTRATION.—Registration is compulsory in the case of a gift of
immovable property, whatever be the value of the property. But it is not
necessary that the deed should be registered by the donor himself. -

It may be noted that a gift becomes irrevocable once the deed of gift
is delivered to the donee, even before its registration. Once the deed is
executed, it will be registered according to the Indian Registration Act, even
though the donor has changed his mind subsequently. Once the deed is
executed and the gift is accepted during the life-time of the donor, the
deed of gift may even be registered after the death of (he donor. But an
unregistered deed of gift cannot be used under the doctrine of part-
performance as the doctrine of part-performance is applicable to transfers
for consideration only

The Delhi High Court has reiterated that in case of a gift of
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immovable property, if the document is not registered mere delivery
of possession cannot pass a title to the donee. (Dawar v. Ohama,
A.I.A. 1993 Del. 19)

PROBLEM.—A deed of gift is excuted attested and delivered to the
donee. The donee accepts the gift. Before registration of the Deed, the
donor seeks to revoke the gift, contending that the gift is not complete
until registration. Advise the donee.

Ans.—A deed of gift becomes irrevocable once it is executed, attested
and delivered to the onee, and accepted by the latter. Thereafter, the
deed may be registered later on, even if the donor has changed his mind,
and even after the death of the donor. Thus, in the .present case, the gift•	 is complete, and the donee is entitled to it.

DIFFERENCE BETWEEN

GIFT	 SALE

1. Attestation—

Is compulsory. 	 Not so.

2. Registration—
Compulsory for a gift irrespective of It is not altogether compulsory. Thus
the value of property.	 a sale of property below As. 100 may

be effected by delivery of possession.

3. Acceptance
Is a necessary condition for a gift. Acceptance is implied when

consideration passes.

KINDS OF GIFTS (Ss. 6, 122 & 124-127)
1. Void gifts (Ss. 6, 122 & 124-126)

The following gins are void, viz.-
1. Gift made for an unlawful purpose S. 6.
2. Gift depending on a condition, the fulfilment of which is impossible,

or forbidden by law : S. 6.
3. Where the donee dies before acceptance : S. 122.
4. Gift by a person incompetent to contract, e.g., a minor, lunatic etc.S. 7.
5. A gift comprising existing and future property is void as to the latter:

S. 124.

PROBLEM'—X gives to his daughter a gift of his bungalow, Prabhu
Prasad, built in 1999, and also of a Maruti Car which X was to buy in
future. Is the gift valid ?

Ans..—S, 124 of the Act provides that a gift comprising existing and
future property is void as to the latter. In this case, therefore, the gift of
the bungalow is valid, (as it is existing p roperty), but the gift of the car
to be bought in future is void (as it is fu:ure property)
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6. A gift of a thing to two or more donees, of whom one does not accept
it, is void as to the interest which he would have taken, had he
accepted : S. 125.
When a gift, is made to two or more persons jointly, it does not fall

in its entirety, if one of the donees does not accept. The gift is void only
as to the interest of the donee who does not accept.

7. A gift which, under an agreement between the parties, Is revocable,
wholly or in part, at the mere will of the donor, is void wholly or in
part, as the case may be : S. 126.
MISTAKE.—A gift is not liable to be set aside merely on the ground

of mistake, provided it is not vitiated by fraud, undue influence etc.
GIFT FOR PAST ILLICIT COHABITATION.— A gift requires no

consideration, and past illicit cohabitation can be a motive for a gift, but
not its object or consideration, and a' gift in consideration of past
cohabitation is immoral and invalid (Subama v. Yamanappa, 35 B.L.R. 345).

Under S. 2(d) of the Indian Contract Act, past illicit cohabitation cannot
be the consideration for an agreement or a transfer of property, and such
an agreement or transfer is void. If such a void agreement precedes a
gift and the gift is made in 

discharge of that agreement, then the gift aso
is void. (Istak Kamu v. Ranchhod Zipru, 38 Born. L.R. 775)

2.. Onerous gifts (S. 127)
A gift may not always be of a purely beneficial character, but may, at

times, be burdened with an obligation, e.g., when shares in a company
subject to heavy calls form the subject-matter of a gift. Such a gift is
called an onerous gift'. The law as to onerous gifts is laid down in S.
127 of the Act.

1. Where a gift is in the form of a single transfer to the
same person of several things, of which one is, and the others
are not, burdened by an obligation - the donee can take
nothing by the gift unless he accepts it fully.

!ik.'stration.— A has shares in X. a prosperous ioint-stock
company, and also shares in Y, a joint-stock company in
difficulties. Heavy calls are expected in respect of the shares
in Y. A gives B all his shares in joint-stock companies. B
refuses to accept the shares in Y. He cannot take the shares
in X.

2. Where a gift is in the form of two or more separate and
independent transfers to the same person of several things,
- the donee is at liberty to accept one of them and refuse
the others, although the former may be beneficial and the latter
onerous.

Illustration.-.--A having a lease for a term of years of a house
at a rent which he and his representatives are bound to pay
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auring me term, and wructi is more than the house can be let
for, gives to B the lease, and also, as a separate and
independent transaction, a sum of money. B refuses to accept
the lease. He does not, by his-refusal, forfeit the money

S. 127 is based on the simple prinple that he who wants the roses
must not fear the thorns.—Qui sensit commodum, debt el sent/re onus.
The rule is analogous to the doctrine of election, as the donee has to
elect to accept the whole gift or not to accept anything at all. What he
cannot do is to retain the benefit of the transaction, and reject its burden.

Onerous gift to disqualified person (S. 127)
If a donee, who is not competent 10 contract, accepts

property burdened by any obligation, he is not bound by his
acceptance. But, if after becoming competent to contract, and
being aware of the obligation, he retains the property given,
he becomes so bound.

A disqualified person (e.g., a minor) may be a dance, but he cannot
create obligations, against himself.. So, when an onerous gift is made to
him and he accepts it, he is nolt bound by the obligations with which the
gift is burdened. The result is that when the disqualification is removed,
he may avoid the obligation by returning the property to the donor within
a reasonable time. But where a minor is the dance of an onerous gift
and after attaining majority, retains the property given, he will be bound
by the obligation with which the gift is burdened.

-1.

UNIVERSAL DONEE (S. 128)

A universal donee is one to whom the donor's whole property is given,
and who consequently becomes liable for all the debts due by, and
liabilities of, the donor at the time of the gift to the extent of the property
comprised in the gift.

Subject to the provisions of S. 127 ( -- seen above --
where a gift consists of the donor's whole property, the donee
is personally liable' for all the debts due by the donor at the
time of the gift, to the extent of the property comprised therein.

The essential condition for the application of S. 128 is that all the
properties of the debtor should have been transferred to the donee.
However, it has been held that even if a life-interest in a part of the
property is rtained by the donor, the donee is nevertheless a universal
donee. (Shahzad Singh v. Madan Gopal, A.I.R. 1963 At!. 146)

However, if only all the immovable properties are transferred, and the
donor continues to own movables, the dance cannot be called a universal
dance. (Anrudh v. Lachmi, A.I.R. 1928 All. 500)

But, if only a small, insignificant part of the property is retained by
the donor, the dance will be treated as a universal dance. (Bapurao v.
Bulakidas, A.I.R. 1944 Nag. 225)

Write a
on : U- esacc-

6, A- 9

0 g:-
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Where, in a gift-deed, the donor had not included the eqUityor

redemption in respect of property mortgaged by him, he cannot be said
to have transferred the whole of his property, and the donee cannot be
regarded as a Universal donee. (Ram Raj v. La! Chandra, A. I. R. 1941Oudh, 205)

There is no rule under MahomecicJan Law which conflicts with the
provisions of S. 128 of the Transfer of Property Act. (Abid 14usain v. Ram
Nidh, A.I.R. 1930 Oudh, 268)

HOW S. .128 DIFFERS FROM S. 53—S. 53 of the Act deals with
fraudulent transfers of immovable property, whereas S. 128 deals with
both movable and immovable property.

	

V171"jrc the ingre.	 Secondly, a gift under S. 128 is riot necessarily fraudulent, If the giftof a gift ? 
is fraudulent and it covers immovable property, S. 53 would apply: but, ifgO irre 
it is not fraudulent a remedy will still be available under S 128

S.U. Apr. 95 Lastly, under S. 53, the fraudulent gift need not comprise of the entire
property of the donor, whereas S. 128 will come into play only if there is
a gift of the whole property of the donor.

REVOCATION OR SUSPENSION OF GIFTS (S. 126)
A gift once made is irrevocable, except in the following
two cases

1. A gift is revocable if the donor and the donee have
agreed that on the happening of a spec/Tied event (not
depending upon the will of the donor), the gift should be
suspended or revoked.

Illustration (a).— A gives a field to B reserving to himself,
with B's assent, the right to take back the field in case B and
his descendants die before A. B dies without descendants in
A's life-time. A may take back the field.

Write a short note	 A gift, which the parties agree is revocable wholly or in
.)n ;: Revocation of part, at the mere will of the donor, is void wholly or in part,

97 as the case may be.
Illustration (b).— A gives a lakh of rupees to B, reserving to

himself, with B's assent, the right to take back at pleasure As.
10,000 out of the lakh. The gift holds good as to Rs. 90,000,
but is void as to Rs. 10,000, which continue to belong to A.

2. A gift may also be revoked in any of the cases (save
want or failure of consideration) in which if it were a contract,
it might be rescinded (e g, when the gift is made under
coercion undue influence fraud misrepresentation etc)

The above rules do not however, affect the rights of
transferee for consideration without notice.

When the gift is revoked owing to the causes mentioned in S. 126,
the donee ceases to have any interest in the property. But, if before
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revocation the donee has transferred the property to a third party, who
takes it for consideration and without notice, the donor cannot exercise
his power of revocation given to him by S. 126 to the prejudice of such
third person.

Undue influence is a common ground for revocation, e.g., a gift by a
child to a parent, by a cestui que -trust to a trustee, by a patient to his
doctor or by a client to his solicitor. Hardy L. J. once said that "the only
competent independent advice tnat should be given to a man who
proposes to make a gth to his solicitor is to tell him not to do so."

INCOMPLETE GIFT.— The rule that a gift cannot be revoked except
according to the provisions of Sec. 126 does not apply to an incomplete
gift. Such a gift can be revoked at any time.

A donatio mortis causa of movable property is by virtue of S. 129 of
the Act, revocable at the will of the donor.

Saving of donatio mortis causa and Muhammadan law
(S. 129)

S. 129 of the Act provides that nothing in the chapter
(relating to gifts)-
(i) relates to gifts of movable property made in contemplation

of death (i.e. donatio mortis causa); or
(ii) shall be deemed to affect any rule of Muhammadan law.

S. 129 . exempts . gifts of movable property made in contemplation of
death from the operation of al the foregoing provisions relating to gifts.
Such gifts are governed by S. 191 of the Indian Succession Act, 1925,
as they are treated as being in the nature of gifts by will. But, a similar
gift of immovable property must be made according to the provisions o
this Act.

GIFTS BY MAHOMEDANS.—S . 129 also exempts gifts made by
Mahomedans from the operation of these provisions in so far as they are
consistent with the principles of Mahornedan law. Under Muhammadan Law,
a gift of an immovable property may be made orally by simple delivery
of possession. Similarly, the rules regarding revocation df a gift are entirely
different from those enacted in S. 126. In these cases, therefore, none
of the relevant provisions of the Act will apply.

But in so far as the rules under this Act are founded upon equity and
reason, and do not conflict with any rule of that law, they will be applied.
Accordingly, S. 126 about onerous gifts, being an embodiment of a rule
of equity, has been held to apply to Mahomedan gifts. (AbcfuI'Satarv.
Satyaohusan (1908) 35 Cal 667)

GIFTS BY HINDUS.—Formerly, no portion of the Transfer of Property
Act, relating to gifts, except S. 123, affected the Hindu law of gifts. But
by the Amending Act of 1929 the whole of the Transer of Property Ac
was made applicable to Hindus. Therefore, today gifts by Hindus will be
governed by the provisions of this Chapter.



TRANSFER OF ACTIONABLE CLAIMS
(Ss. 3 & 130-137)

'Actionable Claim' defined (S. 3)

Actionable claim (a) any debt, other (I) by a mortgage
means a claim to 	 than	 a	 debt, of immovable pro-

secured -	 petty,
or
(ii) by hypothecation
or pledge of
movable property,

Write a short note
oron : Actionable

claim,	 1 (b) any beneficial not in the posse-
B U. Oct.	

interest in movable ssion (either actual
property—

	

	 or Constructive) of
the claimant,

which claim the Civil Courts recognise as affording grounds
for relief, whether such, debt or beneficial interest be existent,
accruing, conditional or contingent.

An actionable claim is similar to what is known as a chose-in-action
in England. It comprises—

(I) a claim to an unsecured debt; or
(II) claIm c any bccflcI Intct 	 mcvae propety tiot lo LG LUai

-	 or constructive possession of the claimant.
Although negotiable instruments, debentures, stocks, shares and

mercantile documents of title to goods might come under the definition of
an actionable claim, yet the formalities prescribed for the assignment of
an actionable claim are not applicable to negotiable instruments and
transfers of such instruments. (S. 137)

Transfer how effected [S. 130(1)]
What is an action-
able claim ? State The transfer of an actionable claim (whether with or without
Ifte rules governing consideration) can be effected only by the execution of an
transfer of an ac- 

instrument (I) in writing (ii) signed by the transferor (or his dulytionacle calm

B.U. Apr. 97 authorised agent), –and the transfer is complete and effectual
Apr. 99 tjpOfl the execution of such instrument.

Ii
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[Note—S. 130 does not require 'registration' as one of the formalities.]

The assignment of an actionable claim under the Tranfer of Property
Act combines in itself some features of the legal, and some of equitable
modes of assignment under English law.	 -

In England,- a legal assignment—
(a) must be an absolute assignment;

(b) must be in writing;
(c) takes effect from the date of notice to the debtor. Without notice,

an assignment is bad;
(d) enables the assignee to sue in his own name and to give a valid

discharge.
In an equitable assignment (in England)
(a) It is not necessary that it should be an absolut9 assignment. it

may- be by way of a.chärge.
(b) As the intention to assign is important, it may be expressed in

any form and writing is not necessary.
(C) Notice to the debtor is not necessary to complete the assignment,

though it may be necessary to bind the debtor and to fix the
priorities.

(d) The assignment must be made for value.
(e) The assignee must implead the assignor as a party.
The features of an assignment under the Transfer of Property Act are

(a) It need not be an absolute assignment. It may be by way of a
charge.

(b) It must be in writing.
(c) Notice is not necessary to complete the assignment, - though it

might be necessary-to bind the debtor.
(d) The assignee can sue in his own name.

PROBLEM.— M and V were rival claimants of the proceeds of a poilcy
of life insurance on the life of their debtor, which had been paid into Court
by the Insurance com pany. M relied on an instrument in writing constituting
an assignment in nis favour. and V based his cairn on a deposit of ne
policy with him by the debtor unaccompanied by any writing. Discuss the

right of M and V over the moneys deposited.
Ans.—. V's claim is not sound, because a written instrument is

necessary for an assignment. Hence, M will succeed.

What is an 'action-
able claim' ? What
are the modes for
transfer of an ac-
tionable claim ?

P.U. Apr. 96

Rights of a transferee of an actionable claim (Ss. 130 & 132)
1. The rights and remedies of the transferor (whether by What is arr action-

way of damages or otherwise) vest in the transferee (whether a!e claim ? What
are the rights and

any notice of such transfer IS or is not given in the manner ,abilities of a trans-

prescribed by S. 133).	 feree of an action-
able claim

However, every dealing with the debt (or other actionable 	 B.U.Apr. 95

claim) by the debtor [or other person, from or against whom	 Oct. 96

the transferor would, but for such instrument of transfer, have 	 Apr. 98

TP –13
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been entitled to recover or enforce such debt or actionable claim]
is (save where the debtor or other person is a party to the
transfer or has received express notice thereof as hereinafter
provided) valid-as against such transferee. [S. 130(1)]

Illustration.— A owes money to B, who transfers the debt
to C. B then demands the debt from A, who not having
received notice of the transfer as prescribed in S. 131, pays
B. The payment is valid, and C cannot sue A for ihe debt.

NOTICE.— A transfer of an actionable claim is complete when the
instrument has been executed, even if no notice has been served. But
the question of notice has an important bearing on the transferee's right.
Though the transfer pt an actionable claim is complete without notice, yet
the position of the transferee is not secured unless the necessary notice
is given. The debtor, who pays off the debt to the creditor, not having
any such notice, and not being a party to the transfer, can successfully
resist the claim of the transferee, and absence of notice protects him. So
long as proper notice is not served, the debtor is not directly liable to
the transferee. It should be noted that when the debtor is a party. to the
transfer, he becomes liable even without express notice, The Illustration
to S. 130 above makes this position clear.

2. The transferee may sue or institute proceedings for the
same (I) in his own name, (ii) without obtaining the transferor's
consent to such suit or proceedings, and (iii) without making
him a party thereto.

Exception.— Nothing in S 130 applies to the transfer of a
marine or fire policy of insurance. (It may be noted that a
policy of life insurance is not covered by the Exception.)

Illustration.— A effects a policy on his own life with an
!r'.surance Company, and assigns it to a Bank for securing the
payment of an existing or . future debt. If A dies,, the Bank is
entitled to receive the amount of the policy and sue on it
without the concurrence of A's executor, subject to the proviso
above and to the provisions of S. 132.

INSURANCE CONTRACTS.— A contract of life insurance is not
exempted from the operation of this section. The reason for this is that
while marine and fire insurance are contracts :of indemnity, benefiting only
the holders of the property at the time of loss, and not available to third
persons by. assignment, the benefit of a life-policy is enjoyable by anybody
to whom it has been assigned. In the case of a marine or fire insurance,
the holder of the property is not liable to be easily defeated as he is the
holder of the policy as well (see S. 135), but the transferee of alife-poIicy,
unless he gives notice to the insuring company, may easily be defeated
by a paymeil made by the company to the transferor.
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Notice of transfer of an actionable claim (S. 131)
Every notice of transfer of an actionable claim must be in

writing signed by the transferor or his agent duly authorised
in this behalf, or in case the transferor refuses to sign, by the
transferee or his agent, and must state the name and address
of the transferee.

Liability of transferee of an actionable claim (S. 132)
The transferee of an actionable claim takes it subject to

all the liabilities -and equities to which the transferor was
subject in respect thereof at the date of the transfer.

Illustrations.— (i) A transfers to C a 'debt due to him by B, A being
then indebted- to B. C sues B. for the debt due by -B to -A. B is entitled
to set off the debt due by A to him, although C was unaware of it at the
date of the transfer.

(ii) A executed a bend in favour of B, under circumstances entitling
the former to have it delivered up and cancelled. B assigns the bond to
C for value and without notice of such circumstances. C cannot enforce
the bond against A.

SUMMARY OF TRANSFEREE'S

RIGHTS
	

LIABILITIES

1. All the rights and remedies of his 111. He takes the claim subject to all
transferor vest in him : S. 130(1). 	 the liabilities and equities to .wnich

his transferor was subject: S. 132.
2. He may sue in his own name
without his transferor's consent and
without making him a party thereto
S. 130(2).

CASE.—.A debt was due by A to B for worK done. B gave his creditor, c,
a power-of attorney, anddeposited with nim voucners for the work in order
to enable him to get the payment. Before C could draw the money, the debt
was attached by another creditor. In the circumstances, C would have no lien
or charge on the money, for there was no written assignment of the debt.

Warranty of debtor's solvency (S. 133)
Where the transferor of a debt warrants the solvency of

the debtor, the warranty, in the absence of a contract of the
contrary, applies only 10 his solvency at the time of transfer,
and is limited where the transfer is made for consideration, to
the amount or value of such consideration. ,

Mortgage of an actionable claim (S. 134)
Where a debt is transferred for the purpose of securing
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an existing or future debt, the debt so transferred, if received
by the transferor, or. recovered by the transferee, is applicable,
(i) first, in payment of the costs of such recovery; (ii) secondly.
in or towards satisfaction of the amount for the time being
secured by the transferor, - and the residue, if any, belongs
to the transferor, or other person entitled to receive the same.

The mortgage of an actionable claim has the same rights
to deal with it as any other security. He may realise the debt,
but he must credit the amount thus realised to the account
of his transferor, and if there is any surplus after his claim
has been satisfied, he must pay it to the mortgagor.

Rights of an assignee of marine and fire policies (S. 135)
Every assignee, (and endorsement or other writing) of a

policy of marine insurance or of a pocy of insurance against
fire, in whom the property in the subject insured is absolutely
vested at the date of the assignment, has transferred and
vested in him all rights of suit as if the contract contained in
the policy had been made.with himself.

It may be noted here that S. 130 exempts the assignments of marine
or fire policies of 'insurance from its operation. The reason for this
exception is that a mere assignment o such policy does not entitle the
assignee to the ownership of the subject-matter of the policy. In an
actionable claim, the claim and the subject-matter of the ciam. thouon
different. both pass to the assignee on Me assignment of the claim. In
me case of a policy of marine or fire insurance, that is not sc. in fact
such a policy cannot be assigned apart from the 'property insured.
Accordingly, S. 135 says that every assignee, by endorsement or other
writing, of such policy in wr'om the property in the subject insured is
absolutely vested at the date of the assignment, and has transferred and
vested in nirr., ail rights o' SuIt as it tha c3ntmot cntatncd ir. t.c
ld been maoe with himself.

Where, however, a policy of marine insurance has been
assigned so as to pass the beneficial interest therein, the
assignee of the policy is entitled to sue, thereon in his own
name, and the defendant is entitled to take up any defence
arising out of the contract which he would have been entitled
to take, if the action had been brought in the name of the
person by whom the 'policy was effected.

Where the insurer pays for a total loss of the subject-matter'
insured, he thereupon becomes entitled to take over the

- -' interest of the insured. He is also subrogated to all the rights
and.remedies of the insured as from the time of the casualty
causing the loss S. 135-A(1) & (2).
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Where the 'insurer pays for a partial loss, he acquires no
title to the subject-matter insured, or such part of it as may
remain, but he is thereupon subrogated to all rights and
remedies of the insured person as from the time of the
casualty causing the Ioss, in so far as the insured person has
been indemnified by such payment for the loss S. 135(3).

Incapacity of officers connected with Courts of Justice (S. 136)
No judge, legal practitioner, or officer connected with any

Court of Justice can buy or traffic in, or stipulate for or agree
to receive any share of or interest in any actionable claim,
and no Court of Justice can enforce, at his instance, or at
the instance of any person claiming by or through hi, any
actionable claim so dealt with by him as aforesaid.

Saving of negotiable instruments etc. (S. 137)
The above provisions of this Chapter do not apply to

stocks, shares and debentures or to instruments which are for
the time being by law or custom, negotiable or to any
mercantile document of title to goods.

The expression 'mercantile document of title to goods'
includes a bill of lading, dock warrant, warehouse-keeper's
certificate, railway receipts, warrant order for the delivery of
goods and any other document used in the ordinary course
of business as proof of the possession or control of goods,
or authorising or purporting to authorise, either by
endorsement or by delivery, the possessor of the document
to transfer or receive goods thereby represented.

Certain documents in the nature of negotiable instruments are
exempted from the operation of the provisions regarding assignment of
actionable claims as contained in the Act. S. 137 says that none of the
provisions in Sections 130 to 137 shall apply to stocks, shares or
debentures, or to instruments which are for the time being, by law or
custom, negotiable, or to any mercantile document of title of goods.

Negotiable instruments are governed by the provisions of the
Negotiable Instruments Act. The usual mode of the assignment is
endorsement and delivery or mere delivery. (Ss. 27 and 28 of the
Negotiable Instuments Act). But a negotiable instrument can also be
transferred like any other actionable ciaim under this Act. The distinction
between an assignment under this Act and a transfer by endorsement
under the Negotiable Instruments Act is that in the former, the assignee
will acquire no more than the right, title and interest of the assignor, while
in the latter, the endorsee will have all the rights and advantages of a
holder in due course.



	

l. a	 -

GENERAL OBSERVATIONS ON HOW TO
EXECUTE DIFFERENT KINDS OF

TRANSFERS UNDER THE ACT

The following...six.icifldS of transfers are recognised by the Transfer.

of Property Act

1. Sale	 Ss. 54-57.

2. Mortgage of immovable property : Ss. 58-104.

S. Lease of immovable property : Ss. 105-117.

4. Exchange : Ss. 118-121.

5. Gifts : Ss. 122-129, and

6. Transfer of actionable claims : Ss. 130-137.

Formalities necessary to effect each of the above transfers.•

A sale of tangible immovable property of the value of Rs. 100
-arid upwards, or a sale of a reversion or other intangible thins, can be
made only by a registered instrument. A sale of tangible property of a
value less than Rs. 100 may be made either by a registered instrument
or by delivery of the property : S. 54.

So far as mortgages are concerned, where the principal money
secured is Rs. 100 or upwards, a mortgage can be effected only by a
registered instrument signed by the mortgagor and attested by at least
two witnesses buf such writing and registration is not necessary in the

case of a mortgage -by deposit of title-deeds.

-	 -	 -- Where the principal money secure 	 less tnan Rs. 100 a mortgage

may be effected—	 - -	 - -

(1) either by a registered instrument signed by the mortgagor and

attested by at least two witnesses, or

(2) except in the case of a simple mortgage. by delivery of the

property.	 -

A lease of immovable property (1) from year to year, or (2) for any

term exceeding one year, or (3) reserving-.-.a yearly rent, can be made

only by a registered instrument. All other leases of immovable property

may be made either (1) by a registered instrument or --(2) by oral

instrument accompanied by delivery of possession : S. 107.

In the case of exchange, the mode of transfer is the same as in

the case of sales S. 118.

4
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A gift of immovable property can only be made by a registered
instrument signed by or on behalf of the donor, and attested by at least
two witnesses. A gift of movable property may be effected either (1) by
a registered. instrument signed by or on behalf of the donor or (2) by

delivery: S 123.

A transfer of an actionable claim can be effected only by an
instrument in writing signed by the transferor or his duly authorised agent

S. 130.


