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Chapter Ten
Guardianship (Waliyat)

1. Islamic concept of Guardianship

fler than the people of cold regions. It also depends on the stock,
saee and diet. Of course, there is a legal presumption that a person is
e umcd to have attained puberty after the completion of fifteen years
Wl age,' unless there is any evidence to the contrary. Under Islamic law
e earliest age of puberty in the case of boy is twelve years and in the
s of girl is nine years. When a boy or a girl approaches the age of
beny and they declare themselves adult, their declaration must be
wlited and it can only be ascertained by their testimony, and
tucquently when they notify it, their. notification must be credited.?

% minority of a male or female terminates when he or she attains
i sherty. Puberty and majority are one and the same thing.

Majority under statutory law

Section 3 of the Majority Act, 1875 and section 4 of the Guardians
#nd Wards Act, 1890 prescribe the minimum age of attainment of
puberty. Under those Acts, minority ceases on the completion of the
I"' years and 21 years respectively. But the Majorlty Act does not
ly in the case of marriage, dower, divorce> A Muslim who is a
Wajor under the personal law, but not under the Majority Act, can fix
e amount and nature of dower. :

Guardian means a person who is to take care of the 'f
(Hizanat), property (ma’l) and marriage of a minor. Guardiansh
defined as, “a right to control the movement and actions of a pf
who, owing to mental defects, is unable to take care of himself ,
manage his own affairs, for example, an infant, an idiot, a lunal
extends to the custody of the person and the power to deal
property of the ward.””?

%

In pre-Islamic Arabiya, Properties of the minor, in most cases,

misappropriated and embezzled. So Islam felt the necessity o

introduction of specific cases concerning the protection of the rig

the minor. We find the provisions regarding the protection of rig h

the minor in the holy Quran, hadith and in the writings of thp

il doctors like Abu Hanifa, Jamm Malik etc. The Quran specl
,"1 mentions the rules about the protection of the property of the mi
[ 41 which are as follows: “Restore to the orphans their property (when'
i come of age); do not substitute good for bad (take not what you ',
‘ il - value among their effects to your own use and give them worse Ii
\ L place), nor devour their wealth into your own wealth. Surely, thal
great sin!”?’ It further states. “Whoso is rich let him (guardian) aby
entirely from taking the property of orphans; and whoso is poor l¢
F? take thereof a reasonable and moderate gratuity (for his guardiang
And when you deliver unto your wards their property, havt
transaction) witnessed in their presence.”

| Classification of Guardianship

blumic law recognizes three kinds of guardianship for three purposes :

(1) Guardian of the person of a minor for custody and upbringing
(Hizanat and tarbiyat)

(11) Guardianship of the property of minor (Waliyat-e-mal).

3
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I

}' 2. Minority in Islamic law 3 (1il) Guardian of Marriage.
i

1

"

Minority, under Islamic law, signifies want of puberty. Puberty

| physical state, which may be attained by different persons at diff@
‘ stages. Usually the people of hot tropical regions attain pub

§ Guardian of person
(A) Custody of minor children

The right of Hizanat or custody of a male child below 7 years and a
male child till she attains puberty belongs to the mother or a near

‘ % Abdur Rahim, Muhammadan Jurisprudence, P. 344.
iE 21 Al-Quran, 4:2
] | % Al-Quran, 4:6

" Hedaya, tr. Charles Hamilton, P. 523.
Hedaya, P. 530.
Amecr Ali, Muhammedan Law, Vol.2. P. 235 (Reprint, 1985).
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female relative. The following relatives in order of precedence

have the rights to the custody of the children.

(1) Mother

(2) Mother’s mother how high so ever
(3) Father’s mother h:hs.

(4) Full sister

(5) Uterine sister

-(6) Consanguine sister

(7) Daughter of full sister

(8) Daughter of uterine sister

(9) Daughter of consanguine sister
(10) Maternal aunts hh.s and '
(11) Paternal aunts. h.h.s.*

The mother is, of all persons, the best entitled person to the éus “

of her infant children during the connubial relationship as well as
it’s dissolution unless otherwise disqualified, even she remains sepat
from her husband.’

But in the absence of female relatives, as stated above, the righ

custody of person of the minors belongs to the following male rela

of the minors in the order glven below:®

(l) Father;

(2) Father’s father h.h.s;

(3) Full brother;

(4) Consanguine brother;

(5) Full brother’s son;

(6) Consanguine brother’s son;

(7) Full paternal uncle;

4

5

Hedaya, P. 138; Bibi Fatima V. Bakar Shah AIR (1921); Amar Ilahi V. B
Akhtar PLD (1955), Lah. 412.
Zynab Bibi V. Mohammad Ghouse, AIR (1952) Mad. 284.

¢ Hedaya, P. 139.
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(8) Consanguine paternal uncle;

(9) Son of father’s full brother;

(10) Son of father’s consanguine brother.

In the absence of the above persons, the court may appoint a
guardian of the minor. :

(B) Custody of Children after the term of Hizanat

After a boy has attained seven years or a girl has attained puberty
the right to his or her custody belongs to the father, because at that age
they are to be educated and to be protected, which can not be provided
by the women. This is according to Hanafi law. But: -according to
shafei law, if the mother is living then the child has the option to
remain with her, even after the period of hizanat is over.” Shia law
prescribes the following rules regarding hizanat:

(1) The right of the mother to the custody of her child terminates
after attaining the age two in case of male and seven in the case
female. After this period the father is entitled to the custody of
the children.

(2) In case of death of the father, the mother is entitled to the
custody of children till puberty. :

(3) If both father and mother are dead, the right of hizanat belongs
to the following persons in order of preference-

(a) Executor of the father i.. according to the desire of the father.
(b) Father’s father h.h.s.
() Executor of father’s father, i.e according to his desire.
(d) Sister.

(C) Custody of minor wife and illegitimate child

The mother is entitled to the custody of her married miror daughter
as against the minor daughter’s husband. The custody of an illegitimate
child belongs to the mother and her relations.? it

" Hedaya, P. 139. . .
* A. Fyzee, Out lines of Muhammadan Law, P. 201; Gohar Begam V. Nazma Begum
(1960), 1.S.C.R,, (Indla)
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6. Qualifications necessary for the persons to be entitled to the custody
of minor (Hazina)
The following qualifications are necessary to exercise the right of hizanat:

(i) She should be of sound mind.
(ii) She should be of an age which would qualify her to bestow on
the child the care which it may need;

(iii) She should be of good moral conduct. and

(iv) She should live in a place where the minor may not undergo any -

risk physically or morally.’
7. Disqualifications of Guardianship of persons.
(i) Mother and other female relations lose their guardianship in
the following cases:

(a) If she married a second husband who is n'ot. relle(l)ted to the child
within the prohibited degrees by consanguinity;

(b) If she leads an immoral life;'!

(c) If she does not take proper care of the child;"

(d) If she resides at a distance from the father’s place of residences {

so that she can not make contact with child;"
g 14
(e) If she apostates or converts to another regions;

(f) 1f she is guilty of misduct or negligence or cruelty to the child."

(ii) In the case of male guardian

A male guardian of a minor unmarried girl not.related .within- the ;
prohibited degrees is disqualified. The purpose of this Islamnc. law is to
avoid the custody of a male guardian who may marry the girl. In the 4
like manner, a minor cannot be a guardian‘of another minor. A person of

9 Ameer Ali, Muhammedan Law, Vol. 2, P. 256(Reprint, 1985).
 PLD 1958. Pesh. 26.

11 Neil Baillie, Digest on Mohammedan Law, P. 435.

12 Wilson, Ango-Muhammadan Law, ‘1)’ llgz

13 Gyed Khalid Rashid, Muslim Law, P. 158. ‘

1 Aymeer Ali, Muhammadan Law, Vol. 2, P. 255 (Reprint, 1985).
1" Ameer Ali, Muhammadan Law, Vol. 2, P. 256.
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unsound mind is also debarred from hizanar. When a guardian becomes
permanently insane, his guardianship ceases. According to Hanafi Law,
if the madness continues for a month without lucid interval, it is to be
regarded as permanent.'® Similarly, a person who leads an immoral life
(profligate) is also debarred from Hizanat.

(iii) In the case of a husband of a minor wife

A husband can not be the guardian of a minor wife, because she is
not capable of consummation due to the absence of puberty.

We may summarise the disqualifications of a guardian of person of a
minor, male or female, in the following languages.

The right of a woman to the custody of an infant child is made void
by her marriage with a “stranger”, because it is presumed that a woman
who entered into a new family through marriage can not extend the
same love or affection for her child as before. The right of hizanat is
lost if the guardian is not worthy to be trusted due to misconduct. If
she, for example, be found leading an immoral life or if she be
convicted of theft, she becomes unfit to the right of the custody of the
infant. Further, a woman who frequently leaves her home and neglect
her children and as such they starve, that woman is unworthy of trust.
Again a woman who abjures the Islamic faith, whether before or after
the right vests in her, is disqualified to claim the Aizanat.

The right of hizanat is also liable to forfeiture if the guardian
removes the child, without the consent of its father to such a distance
from his place of residence as would prevent him from exercising the
proper supervision or control over her. But when the change of
residence is caused by unavoidable conditions or when it has been done
for the welfare of the child, the right of hizanat is not lost."” The
frequent change of residence, for example, due to the necessities of
employment will not disqualify her from the right of custody of the
child. The Court or Kazi, however, can use its discretion regarding the
determination of the qualifications or disqualification of a Hazina or
guardian depending on the benefit or welfare of the minor.

" Ameer Alj, P. 244.
" Ameer Ali, Muhammedan Law, Vol. 2, PP. 257-260(Reprint, 1985).

12




140 Guardianship (Waliyat)

8. Termination of guardianship of person e f

The guardian’s right of hizanat or guardianship ceases to exist in the.
following cases:

(i) In case of death of the guardian. 0 |

(ii) In case of his or her removal by the court.

(iii) When the minor attains majority..

(iv) The minor girl marrying a person capable to be her guardian.
9. Guardian of the property of a minor

Classifications of guardian of property.

Islamic law recognizes two types of guardians for the property of
minor. These are-

(i) De jure or legal‘'guardian, and ' ;

(ii) Defacto guardian. \ M

A defacto guardian is in actual control of the property irrespective of
his status. He voluntarily placed himself in charge of the person ony
property of a minor though not appointed by any authority:

A defacto guardxan is merely a custodian of the person or property o
the minor and have no rights but only obligations.'® Neither the mother
the brother, nor the uncle can, without the authority of the court, deal wnh
the property of a minor, 19 though they are defacto guardlans T

10. Types of legal guardian g
Legal guardians are of tiwree types depending on the origin of ﬂle:l"
right. They are as follows:
(i) Guardians appointed by the court.
(ii) Natural guardian
(iii) Testamentary guardian
(i) Court Guardian

The court may appomt or declare a guardian if it considers necessal y
for the welfare of the minor.® The rights, duties and liabilities of t
guardian appointed by the court are, infact, governed by the order @
his appointment and the minor is deemed to be the ward of the court."

"

18 mam bandi V. Mut Saddi (1918) 451A73, Cal. 878.
19 Musati Khan V. Nazir Ahmad, PLD 1952, Pesh. (W.P).
2 Gection 17, The Guardians and Wards Act, 1890.
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e cannot without the permission of the court mortgage or charge or
iransfer by sale, gift, exchange any part of the immovable property of
his ward, or lease any part thereof for a term exceeding five years.

(i) Natural Guardian

The natural guardian, according to Islamic law, is the father and in
his absence, the father’s father h.h.s and none else.

(iii) Testamentary guardian

Testamentary guardian is the executor of the father or the executor
of the father’s father. The powers of a guardian of property ceases-

(a) by death, removal or discharge.

(b) by the court of wards assuming superintendence of the property
of the ward. and

(c) the minor’s attaining majority.

11. Order of precedence among the guardians 4

Under Hanafi law, the following are the guardians (natural and
testamentary) of the minor’s property in order of precedence:

(i) The father;

(ii) The executor appointed by the father’s will;

(iii) Father’s father; ‘ |

(iv) Executor appointed by the will of the father’s father; and
(v) Executor of the last-named executor, if any

Thus the only persons who are entitled to appoint a guardian of other
property of a minor by will are his father and father’s father. Mother has no
power to appoint by will a guardian of the property of her minor children.”'

12. Alienation of property by legal guardians

A legal guardian can sell or pledge the movable property of the minor
for the utmost necessity of the minor, such as food, clothing or nursing.

' D.F Mulla, Principles of Mahomedan Law, P. 293
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Generally, a legal guardian is not entitled to alienate the immovable’
property of the minor except in the following cases,” namely-

(i) Where he can obtain double its value; or ‘V

(ii) Where the minor has no property and the sale is necessary for:

his maintenance; or 4
(iii) Where there are debt of the deceased and no other means of
_ paying them; or 1
(iv) Where there is legacy to be paid and there is no other source t0
pay it; or 1
(v) Where the expenses of maintaining the property exceed it
income; or '
(vi) Where the property is falling into decay; or ]
(vii) Where the property is in the hands of a usurper and the guardian
bonafide believes that there is no chance of recovery; or |
(viii) Where land-tax is to be paid. ' J
A guardian of property appointed by the court, under the Guardian$
and Wards Act. 1890, shall not, without the previous permission of the
Court, mortgage, or charge, or transfer by sale, gift, exchange, 0
otherwise, any part.of the immovable property of his ward, or lease an
part of that property for a term exceeding five years or for any te:
extending more than one year beyond the date on which the ward wil I
cease to be a minor. Under this Act, the Court shall grant permission 10
dispose of immovable property only in case of necessity or for a y
evident advantage of the minor.” ]
13. Removal of guardian ‘
The Court may, on the application by any person interested or of hié
own motion, remove a testamentary or court-appointed guardian on any
of the following causes:™* . 5
(i) Abuse of his trust;
(if) Constant failure to perform duties of his trust;
(iii) Incapacity to perform his duties of his trust;
(iv) Il treatment or neglect to take proper care of his ward;

2 g ali Dutt V. Abdul Ali (1888), 16 Cal. 627; Imambandi V. Mut Saddi (1918) 45 LA.73 Cal. 878,
2 Sections 29, 30, 31
% wilson, Anglo-Muhammadan Law, P. 198.
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(v) Contumacious disregard of the provisions of the Guardians and
Wards Act. 1890 or any order of the Court;

(vi} Conviction of an offence which the Court regards as a defect of
character which unfits him to continue as a guardian;

(vii) Having an interest adverse to the faithful performance of his duties;

(viii) Shifting of his residence from the local limits of the
jurisdiction of the Court;

(ix) Bankruptcy or insolvency of the guardian of the property;

(x) When the guardian ceases to retain his guardianship due to the
law governing the minority of the ward.

14. Guardianship of Marriage (Jabr)

The prophet (peace be on him) said, ‘Marriage is committed to the
paternal kindred** Islamic law empowers a father to impose the status of
marriage on his minor children. This power of imposition is called, jabr
(Waliat). The father. is entitled to give his children of both sexes in
marri'c.lge without their consent, until they attain puberty (Bulugh). A
guardian of marriage (Wali) can give in marriage his minor child. Minority
terminates at the age of fifteen years. A guardian in marriage must be-

(a) Muslim;

(b) Major and a man of sound mind.*®

The following persons are entitled to act as guardians in marriage in
order of priority:->’

(1) the father, (2) father’s father, h.h.s, (3) the brother, (4) The
mother and maternal relations (5) the Court. A judge, however, cannot
marry the girl to himself, for it would be a marriage without a guardian.
A person, if married during minority, can legitimate the marriage after
attaining majority by exercising the option of puberty (Khyarul Bulug).

" Cited in Fyzee’s, Outlines of Muhammadan Law, P. 208.
" Asaf Fyzee, P. 209.
' Ibid.




