328 The Family Courts Ordinance, 1985

Under section 22 of the Ordinance, a plaintiff is to pay only takl

twenty five for presenting plaint in the courts. ] ‘ Chapter Twenty Seven \
1 (vi) Status of the Family Courts 1 ‘ The Guardians and Wards Act, 1890
| Family Courts shall be deemed to be District Court at the time of the ‘ (Act Vil of 1890) ‘

lication of the provisions of the Guardians and Wards Act. 1890 : :
?XitlcNaolovm of 1820) il An Act to consolidate and amend the law relating to guardians and ‘

N wards whereas it is expedient to consolidate and amend the law relating 1

(vii) Pecuniary jurisdiction of the Court «Fﬂ - to guardian and ward,; it is hereby enacted as follows: -
The pecuniary jurisdiction of a Family Court is unhmlted though, CHAPTER-1

however, in other matter, the jurisdiction of an assistant judge n PRt ARy |

Senior Assistant Judges is fifty thousand and one lakh taka

respectively. i

1.Title, extent and commencement.— I
(1) This Act may be called the Guardians and Wards Act, 1890. |

‘ In dealing with the SUItS the Family Courts follow the procedu
i | laid down in the Code of Civil Procedure (Act No. of 1908). ngatlo
' arising of family disputes are settled in the Family Courts easily an
3" with less cost. The establishment of the Family Courts, therefore, has
A\ served the purpose for which the Ordinance was promulgated. rf'f

(2) It extends to whole of Bangladesh'
(3) It shall come into force on the first day of July, 1890.
2. Repealed by the Repealing Act, 1938, s. 2 and Sch..—
3. Saving of jurisdiction of Courts of Wards and Chartered High Courts.—

This Act shall be read subject to every enactment heretofore or
hereafter passed relating to any Court of Wards by any competent
legislature, authority or person in Bangladesh and nothing in this
Act shall be construed to zffect or in any wcy derogate from tic
jurisdiction or authority of any Court of Wards, or to take any power
possessed by Supreme Court.

4. Definitions.—

In this Act, unless there is something repugnant in the subject or context,-

(i) "minor" means a person who , under the provisions of the
Indian Majority Act, 1875 (9 of 1875), is to be deemed not to
have attained his majority;

(ii) "guardian" means a person having the care of the person of a
minor or of his property or of both his person and property;

' The word “Bangladesh” was substituted for the word “Pakistan”.



330 The Guardians and Wards Act, 1980 1 A Text Book on Islamic Law 331 |

(iii) "ward" means a minor for whose person or property or both i 1 (1) The High Court ' Division may, by general or special order ‘

empower any officer exercising original civil jurisdiction subordinate ‘
o a District Court, or authorise the Judge of any District Court to \H
empower any such officer subordinate to him, to dispose of any \‘f
wnc'ce'dmgs un._der tl.ns Act transferred to such officer under the 1
provisions of this section. (|

there is a guardian, A

(iv) "District Court" has the meaning assigned to that expression |
in the Code of Civil Procedure, and includes a High Court
Division in the exercise of its ordinary original civil jurisdiction -

(v) "The Court" means- ; ”
(a) the District Court having jurisdiction to entertain an applicatio f
under this Act for an order appointing or declaring a person to
be a guardian; or - ‘

(2) The Judge of a District Court may, by order in writing, transfer
nf any stage any proceeding under this Act pending in his court for
disposal to. any officer subordinate to him empowered under sub- |
Section (1). 1

(b) where a guardian has been appointed or declared in pursuan -‘
of any such application- s
(i) the court which, or the court of the officer who, appointed op';
declared the guardian or is under this Act deemed to havqf‘
appointed or declared the guardian; or i

(3) The Judge'of a District Court may at any stage transfer to his I
own court or to any officer subordinate to him empowered under sub- \ ‘
section (1) any proceeding under this Act pending in the court of any ‘! w
uther such officer. \‘ “

(4? Whe.n any proceedings are transferred under this section in any “
cise in which a guardian has been appointed or declared, the judge of “ j

(ii) in any matter relating to the person of the ward the District

}“ Court having jurisdiction in the place where the ward for the ~ the District Court may, by order in writing, declare that the Court of the ‘
u‘.{:yf time being ordinarily resides; or. & Judge or ofﬁce'r to whom they are transferred shall, for all or any of the y ‘
@f (c) in respect of any proceeding transferred under section 4A, the purposes of this Act, be deemed to be the court which appointed or 1
" court of the officer to whom such proceeding has been declared the guardian.

transferred; " Appointment and Declaration of Guardians

(vi) “Cuilector” means the chief officer in chwge of the revent
administration of a district and includes any officer whom the
Government, by notification in the Official Gazette may,
name or in virtue of his office, appoint to be a Collector in any
local area or with respect to any class of persons, for all or any
of the purposes of this Act; ! i

= B, Power of parents to appoint in case of European British Subject.—

Omitted | I
“‘

- 6.5aving of power to appoint in other cases.—

Nothing in this Act shall be construed to take away or derogate from
i Ol Illy' power to appoint a guardian of his person or property or both,

. i which is valid by the law to which the minor is subject.
(viii). “Prescribed” means prescribed by rules made by the el

Supreme Court under this Act. 1.Power of the court to make order as to guardianship.—

(1) Where the court is satisfied that it is for the welfare of a minor L

4A. Power to confer jurisdiction on subordinate judiciél ofﬁéé ‘
that an order should be made- |

and to transfer proceedings to such officers to transfer proceedin| 1
to such officers.— : :

(a) appointing a guardian of his person or property, or both, or
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(b) declaring a person to be such a guardian, the court may ma
an order accordingly; provided that no person other than
citizen of Bangladesh shall be appointed or declared to be |
guardian of a minor who is a citizen of Bangladesh. i '

(2) An order under this section shall imply the removal of an
guardian who has not been appointed by will or other mstrument
appointed or declared by the court.

(3) Where a guzzdian has been appointed by will or other instru el
or appointed or declared by the court, an order under this sect
appointing or declaring another person to be guardian in his stead shi
not be made until the powers of the guardian appointed or declared
aforesaid have ceased under the provisions of this Act. v

8. Persons entitled to apply for order.— ‘

An order shall not be made under the last foregoing section ex ‘
on the application of - §

(@) the person desirous of being, or claiming to be, the guardlan
the minor; or i

(b) any relative or friend of the minor; or i

(c) the Collector of the district or other local area within whlch
minor ordinarily resides or in which he has property; or
(d) the Colicutor having authorivy with respect to the viass to wh

A

the minor belongs.
9. Court having jurisdiction to entertain application.— 1

(1) If the application is with respect to the guardianship of
person of the minor, it shall be made to the District Court hav n
jurisdiction in the place where the minor ordinarily resides.

(2) If the application is with respect to the guardianship of
property of the minor, it may be made either to the District ‘.f
having jurisdiction in the place where the minor ordinarily resides
to a District Court having jurisdiction in a place where he has propert}

2 Added by ordinance no. 50 of 1992.
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(3) If an application with respect to the guardianship of the property of a
iminor is made to a District Court other than that having jurisdiction in the
place where the minor ordinarily resides, the court may return the
application if in its opinion the application would be disposed of more justly
or conveniently by any other District Court having jurisdiction.

10. Form of application.—

(1) If the application is not made by the Collector it shall be by
petition signed and verified in manner prescribed by the Code of Civil
Irocedure for the signing and verification of a plaint, and stating, so far
4 can be ascertained,-

(a) the name, sex, religion, date of birth and ordinary residence of
the minor;

(b) where the minor is a female, whether she is married, and if so,
the name and age of her husband;

(c) the nature, situation and approximate value of the property, if
any, of the minor;

(d) the name and residence of the person having the custody or
possession of the person or property of the minor;

(e) what near relations the minor has, and where they reside;

(f) whether a guardian of the person or property or both, of the minor has
been appointed by any person entitled or claiming to be entitled by the
law to which the minor is subject to make such an appointment;

(g) whether an application has at any time been made to the court
or to any other court with respect to the guardianship of the
person or property or both, of the minor, and if so, when, to
what court and with what result;

(h) whether the application is for the appointment or declaration of a
guardian of the person of the minor, or of his property, or of both;

(i) where the application is to appoint a guardian, the
qualifications of the proposed guardian;

(j) where the application is to declare a person to be a guardian,
the grounds on which that person claims;




334

The Guardians and Wards Act, 1980

(k) the causes which have led to the making of the application;

(1) ‘such other particulars, if any, as may be prescribed or as1 :\
nature of the application renders it necessary to state. !

(2) If the apphcatlon is made by the Collector, it shall be by lett
addressed to the court and forwarded by post or in such other ma
as may be found convenient, and shall state as far as possnble ‘
particulars mentioned in sub- section (1). M

b

(3) The application must be accompanied by a declaration of,;.‘f
willingness of the proposed guardian to act, and the declaration mu
signed by him and attested by at least two witnesses.

11. Procedure on admission of application .—

(1) If the Court is satisfied that there is ground for proceeding on
application, it shall fix a day for the hearing thereof, and cause noti
of the application and of the date fixed for the hearing- { ‘,*‘

(a) to be served in the manner directed in the Code of C
Procedure { u

(i) the parents of the minor if they are residing in Banglades_

(ii) the person, if any, named in the petition or letter as havil i
the custody or possession of the person or property oﬁ
minor;

(iii) the person proposed in the application or letter to ‘f
_appointed or declared guardian, unless that person is hims
the applicant; and - 1

(iv) any other person to whom, in the opinion of the c
special notice of the applicant should be given; and .

iy

(b) to be posted on some conspicuous part of the court-house al -f
the residence of the minor, and otherwise published in su
manner as the court, subject to any rules made by the High C
under this Act, thinks fit.

(2) The Government may, by general or special order, require that Wi »
any part of the property described in a pentlon under section 10, sub-sect
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(1), is land of which a Court of Wards could assume the superintendence,
the court shall also cause a notice as aforesaid to be served on the Collector
in whose district the minor ordinarily resides and on every Collector in
whose district any portion of the land is situate, and the Collector may cause
the notice to be published in any manner he deems fit.

(3) No charge shall be made by the court or the Collector for the

service or publication of any notice served or published under sub-
section (2).

12. Power to make interlocutory order for production of minor and interim
protection of person and property.—

(1) The court may direct that the person, if any, having the custody
of the minor, shall produce him or cause him to be produced at such
place and time and before such person as it appoints, and may make

such order for the temporary custody and protection of the person or
property of the minor as it thinks proper.

(2) If the minor is a female who ought not to bé‘compelled to
appear in public, the direction under sub-section (1) for her
production shall require her to be produced in accordance with the
customs and manners of the country.

(3) Nothing in this sections shall aﬁthorise-
(@ ther court to place a female minor in the temporary custody of a
person claiming to be her guardian on the ground of his being

her husband, unless she is already in his custody with the
consent of her parents, if any, or

(b) any person to whom the temporaxy custody and protection of the -
property of a minor is entrusted to dispossess otherwise than by
due course of law any person in possession of any of the property.

13. Hearing of evidence before making of order.—

On the day fixed for the hearing of the application or as soon

afterwards as may be, the court shall hear such evidence as may be
fdduced in support of or in opposition to, the application.
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14. Simultaneous procéedings in different courts.—

(1) If proceedings for the appointment or declaration of a guardian
of a minor are taken in more courts than one, each of those courts shally
on being apprised of the proceedings in the other court or courts, stq’ {
the proceedings before itself.

!

(2) Each court shall report the case to tl'1e Hig_h Court Division a

the High Court Division shall determin? in which of the C.ourts ; ‘ e

proceedings with respect to the appointment or declaration o
guardian of the minor shall be had.

(3) In any other case in which proceedings are stayefi under z':{
section (I),the court shall report the case to, and be guided by su

i

orders as they may the Government. 7 » ;‘

15. Appointment or declaration of several guardians .— 1

(1) If the law to which the minor is subject admits of his having tw
or more joint guardians of his person or property or both, the cot t
may, if it thinks fit, appoint or declare them. :

sub-sections (2) and (3) omitted ' ;‘
(4) Separate guardians may be appointed or declared of the persq_
and of the property of a minor. » ’
(5) If a minor has several properties, the court n[ay, if it thiqks fit, appo"}"é

or deviare a separate guardian for any one or more ur the properties. ‘
16. Appointment or declaration of 'guardian for property beyol
jurisdiction of the court.—

1

jit
If the court appoints or declares a guardian for any ;?ropferty s!tu.a‘.
beyond the local limits of its jurisdiction, the Court having ]ur.lsdlct; -“J
in the place where the property is situate sha.l], on producftlon o :
certified copy of the order appointing or declaring the guardian acceA <

him as duly appointed or declared and give effect to the order.

17. Matters to be considered by the court in appointing guardian.— 1
(1) In appointing or declaring the guardian of a mi.r_lor, the court
shall, subject to the provisions of this section, be guided by wh

i
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consistently with the law to which the minor is subject, appears in the
circumstances to be for the welfare of the minor.

(2) In considering what will be for the welfare of the minor, the court
shall have regard to the age, sex and religion of the minor, the character
and capacity of the proposed guardian and his nearness of kin to the minor,
the wishes, if any, of a deceased parent, and any existing or previous
relations of the proposed guardian with the minor or his property.

(3) If minor is old énough to form an intelligent preference, the court
may consider that preference.

(4) Omitted
18. Appointment or declaration of Collector in virtue of office.—

Where a Collector is appointed or declared by the court in virtue of his
office to be guardian of the person or property or both, of a manor, the order
appointing or declaring him shall be deemed to authorise and require the
person for the time being holding the office to act as guardian of the minor
with respect to his person or property or both, as the case may be.

19. Guardian not to be appointed by the court in certain cases.—
Nothing in this Chapter section shall authorise the Court to appoint
or declare a guardian of the property of a minor whose property is

under the superintendence of a Court of Wards or to appoint or declare
a guardian of the person-

(a) of a minor who is married female and whose husband is not, 1n
the opinion of court, unfit to be guardian of her person; or

(b) of a minor whose father is living and is not in the opinion of the
court, unfit to be guardian of the person of the minor; or

(c) of a minor whose property is under the superintendence of a

Court of Wards competent to appoint a guardian of the person
of the minor.

Dutieé, Rights and Liabilities of Guardians

- 20. Fiduciary relation of guardian to ward.—

(1) A guardian stands in a fiduciary relation to his ward, and, save as

provided by the will or other instrument, if any, by which he was
fippointed, or by this Act, he must not make any profit out of his office.
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(2) The fiduciary relation of a guardian to his ward extends to and
affects purchases by the guardian of the property of the ward, and b ’
the ward of the property of the guardian, immediately or soon after t ¢
ward has ceased to be a minor and generally all transactions between
them while the influence of the guardian still lasts or is recent.

21. Capacity of minors to act as guardians.—

A minor is incompetent to act as guardian of any minor exc
his own wife or child or where he is the managing member of an
undivided Hindu family, the wife or child of another minol

member of that family. s

22. Remuneration of guardian.— ,
(HA guardian appointed or declared by the court shall be entitled t

such allowances, if any, as the court thinks fit for his care and pains
the execution of his duties. ‘
(2) When an officer of the government, as such officer, is I
appointed or declared to be guardian, such fees shall be paid to t
government out of the property of the ward as the State Government

by general or special order, directs. 4

Code of Criminal Procedure, 1898.

- puardianship.

' 26. Removal of ward from jurisdiction.—

23. Control of Collector as guardian.— 1 " . :
‘ : : 1 47, Duties of guardian of property.—
A Collector appointed or declared by the court to be guardian of
person or property or both. of a minor shall, in all matters conne
with the guardianship of his ward, be subject to the control of the
Government or of such authority as that Government, by notification |

the Official Gazette, appoints.in this behalf.
‘ Guardian of the Person

enefit of the property.
24. Duties of guardian of the person.— - . Powers of testamentary guardian.-

A guardian of the person of a ward is charged with the custody
the ward and must look to his support, health and education, and sus
other matters as the law to' which the ward is subject requires.

| 25. Title of guardian to custody of ward.— \;,4]
' (1) If a ward leaves or is removed from the custody of a guardian :
his person, the court, if it is of opinion that it will be for the welfare

#l manner permitted by the order.
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the '
hnlc Iv%/ard tto retu;n to the custody of the guardian, may make an order
' his return and for the purpose of enforci
°nforcing the order may cause th
" . . e
ward to be arrested and to be delivered into the custody of the guardian

4 (2) For the purpose of arresting the ward, the court may exercise the
. power conferred on a Magistrate of the first class by section 100 of the

| wr(j)) Th(; res'ldence ot: a ward against the will of his guardian with a
person who is not his guardian does not of itself terminate the

“,,|(‘l) : guardlan of the per§on appointed or declared by the court
 linless he is the Collector or is a guardian appointed by will or oth :
mslrlllment, shall not, without the leave of the cozxrt by which h G
.gp,.)on.xted or declared, remove the ward from the Iimit g i
Jurisdiction except for such purposes as may be prescribed e do

ave a"tEd l:), ﬂle :Dlut u”dsl Sl‘lt SEC“C“ l "la) be
” LLIa] Or gE"EIaI alld lna) tE dEi]llEd t) ths CIdE] g]all[lllg l(t )

| r:\rug,;;xardlan of the prop@‘ty of a ward is bound to deal therewith as
Yy as a man of ordinary prudence would deal with it, if it w.

j!'own and subject to the provisions of this Chapter, he may,do all aeie

Which are reasonable and proper for the realisation, protection Co:

Where a guardian has been appointed by will or other instrument
‘ !:(:Vvlvse: tl(r)n mortgage or charge, or transfer by sale, gift, exchange o;
v L : hrflovable propferty belonging to his ward is subject to any

ion w ich may be imposed by the instrument, unless he h
der thlS Act bc?en declared guardian and the court \:vhich made thas
r-lr<|ra.t|on perfnlts him by an order in writing, notwithstandin the
lriction, to dispose of any immovable property specified in the irdei
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29. Limitation of powers of guardian of property appointed or declan :
the court .— ;

Where a person other than a Collector, or than a guardian app6
by will or other instrument, has been appointed or declared by the &

to be guardian of the property of a ward, he shall not withouts
previous permission of the court- !

(a) mortgage or charge, or transfer by sale, gift, exchang
otherwise, any part of the immovable property of his ward, @

(b) lease any part of that property for a term exceeding five ye i
for any term extending more than one year beyond the .k

which the ward will cease to be a minor.

30. Voidability of transfers made in contravention of section 28 or sectio

b

A disposal of immovable property by a guardian in contraventi¢

either of the two last foregoing sections is voidable at the insta

any other person affected thereby.
31. Practice with respect to permitting transfers under section 29.— "Ji

(1) Permission to the guardian to do any of the acts mentiong
section 29 shall not be granted by the court except in case of nect
or for an evident advantage to the ward. I

(2) The order granting the permission shall recite the nece
advantage, as the case may be, descrioe the property with respect t0.¥
that act permitted is to be done, and specify such conditions, if any,
court may see fit to attach to the permission; and it shall be recorded, |
and signed by the Judge of the court with his own hand, or, when fron

cause he is prevented from recording the order with his own hand, sh

taken down in writing from his dictation and be dated and signed by, '

&
(3) The court may in its discretion attach to the permissig
following among other conditions, namely,- a

(a) that a sale shall not be completed without the sanction ¢

R

court; ‘

(b) that a sale shall be made to the highest bidder by public ' {
before the court or some person specially appointed by the!
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for that purpose, at a time and place to be speéiﬁed by the court,
after such proclamation of the intended sale as the court subject
to any rules made under this Act by the High Court, directs;

(c) that a lease shall not be made in consideration of a premium or
shall be made for such term of years and subject to such rents
and covenants as the court directs;

(d) that the whole or any part of the proceeds of that act permitted
shall be paid into the court by the guardian, to be disbursed
there from or to be invested by the court on prescribed securities
or to be otherwise disposed of as the court directs.

(4) Before granting permission to a guardian to do an act mentioned
in section 29, the court may cause notice of the application for the
permission to be given to any relative or friend of the ward who should,
in its opinion, receive notice thereof, and shall hear and record the
statement of any person who appears in opposition to the application.

32. Variation of powers of guardian of property appointed or declared by
the court.—

~ Where a guardian of the property of a ward has been appointed or
declared by the court and such guardian is not the Collector, the court
may, from, time to time, by order, define, restrict or extend his powers
with respect to the property of the ward in such manner and to such
extent as it may consider to be for tne advantage of the ward and
consistent with the law to which the ward is subject.

33. Right of guardian so appointed or declared to apply to the court for
opinion in management of property of ward.—

(1) A guardian appointed or decla ed by the court may apply by
petition to the court which appointed r declared him for its opinion,
advice or direction on any present question respecting the management
or administration of the property of his ward.

(2) If the court considers the question to be proper for summary
disposal, it shall cause a copy of the petition to be served on, and the
hearing thereof may be attended by, such of the persons, interested in
the application as the court thinks fit.
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(3) The guardian stating in good faith the facts in the petition and.

acting upon the opinion, advice or direction given by the court shall be

deemed, so far as regards his own responsibility, to have performed his
duty as guardian i in the subject- matter of the application.

34. Obhgatlons on guardian of property appointed or declared by thm
court.—

Where a guardian of the property of a ward has been appointed or
declared by the Court and such guardian is not the Collector, he shall-

(a) if so required by the court, give a bond, as nearly as may be i m
the prescribed form, to the Judge of the court to ensure for the

benefit of the Judge for the time being, with or without sureties, '

as may be prescribed engaging duly to account for what he may
receive in respect of the property of the ward;

(b) if so required by the court , deliver to the court, within six
months from the date of his appointment or declaratlon by . the
court, or within such other time as the court directs, a statement
of the immovable property belonging to the ward, of the money
and other movable property which he has received on behalf of
the ward up to the date of delivering the statement, and of the
debts due on that date to or from the ward; |

(¢) if so required by the court, exhibit his accounts in the court at such
times and in such form as the court from time to time directs;

(d) if so required by the court, pay into the court at such time as the ‘S
court directs the balance due from him on those accounts, or so
much thereof as the court directs; and f‘

(e) apply for the maintenance, education and advancement of the! i
ward and of such persons as are dependent on him, and for the
celebration of ceremonies to which the ward or any of those
persons may be a party, such portion of the income, of the
property of the ward as the court from time to time directs, and,
if the court so directs, the whole or any part of that property.

i

o
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34A. Power to award remuneration for auditing accounts.—

When accounts are exhibited by a guardian of the property .of a ward
in pursuance of a requisition made under‘clause. gc) of section 34 or
otherwise the court may appoint a person to audit the accgunts, and
may direct that remuneration for the work be paid out of the income of

the property.
35. Suit against guardian where administration — bond was taken.—

Where a guardian appoined or declar(?d b'y the court has given a
bond duly to account for what he may receive in respect of t_he property
of his ward, the court may on application made by petition and on
being satisfied that the engagement of tl?e'bond has not been kept,.and
upon such terms as to security, or providing that ar}y money retcelved
be paid into the court, or otherwise as the court thinks ‘ﬁt, assign the
bond to some proper person, who shall thereupon be e'nt.xtled to sue on
the bond in his own name as if the bond had been originally given to
him instead of to the Judge of the Court, and shall be entitled to recover
thereon, as trustee for the ward, in respect of any breach thereof.

36. Suit against guardian where administration-bond was not taken.—

(1) Where a guardian appointed or declared by the court has not
given a bond as aforesaid, any person, with the leave of thf: comt, may,
as next friend, at anytime during the continuance of the mmonty of the
ward, and upon such terms as aforesaid, ms.titute a suit ggamst the
guardian, or, in case of his death, against his representative, for an
account of what the guardian has received in respect of the property of
the ward, and may recover in the suit, as trustee for the Yvard, suc'h
amount as may be found to be payable by the guardian or his
representative, as the case may be.

37. General liability of guardian as trustee.—

Nothing in either of the two last foregoing sections ,s.hall be constr.ued to
deprive a ward or his representative of any remed.y against his guard.lan, 9r
the representative of the guardian, which, .not bemg expressly pr.ovxded in
either of those sections, any other beneficiary or his representative would
have against his trustee or the representative of the trustee.
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38. Right of survivorship among joint guardians.— ; '

On the death of one of two or more joint guardians, the guardlans
continues to the survivor or survivors until a further appomtmen
made by the court. o

39. Removal of guardiané A

The court may, on the application of any person interested, or oﬁ
own motion, remove a guardian appointed or declared by the court, of r
guardian appointed by will or other instrument, for any of the followi
causes, namely,-~ ‘

(a) for abuse of his trust.

(b) for continued failure to perform the duties of his trust;

(c) for incapacity to perform the duties of his trust;

(d) for ill-treatment, or neglect to take proper care, of his ward;

(e) for contumacious disregard of any provision of this Act or of
order of the court; #

() for conviction of an offence implying, in the opinion of the co
defect of character which unfits him to be guardian of his ward;

(g) for having an interest adverse to the faithful performance of
duties;

(h) for ceasing to resiGc within the local liiaits of the jurisdict
the court;

(i) in the case of a guardian of the property, of bankruptcy
insolvency;

‘PL
(j) by reason of the guardianship of the guardian ceasing, or ber
liable to cease, under the law to which the minor is subject:

Provided that a guardian appointed by will or other instrument, wheth

(a) for the cause mentioned in clause (g) unless the adverse interes
accrued after the death of the person who appointed him, or rt
shown that the person made and maintained the appomtment
ignorance of the existence of the adverse interest, or
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(b) for the cause mentioned in clause (h) unless such guardian has
taken up such a residence as, in the opinion of the court, renders
it impracticable for him to discharge the functions of guardian.

40. Discharge of guardian.—

(1) If a guardian appointed or declared by the court desires to resign
his office, he may apply to the court to be discharged.

(2) If the court finds that there is sufficient reason for the

.~ upplication, it shall discharge him, and if the guardian making the
. ipplication is the Collector and the State Government approves of his
applying to be discharged, the court shall in any case discharge him.

#41. Cessation of authority of guardian.—
(1) The powérs of a guardian of the person cease-
(a) by his death, removal or discharge;

(b) by the Court of Wards assuming superintendence of the person
of the ward; :

(c) by the ward ceasing to be a minor;

(d) in the case of a female ward, by her marriage to a husband who
is not unfit to be guardian of her person or, if the guardian was
appointed or declared by the court, by her marriage to a husband
who is not, in the opinion of the court, so unfit; or

(e) in the case of 2 ward whose father was unfit to be guardian of
the person of the ward, by the father ceasing to be so or, if the
father was deemed by the court to be so unfit, by his ceasing to
be so in the opinion of the court.

(2) The powers of a guardian of the property cease-

(a) by his death, removal or discharge;

(b) by the Court of Wards -assuming superintendence of the
property of the ward; or

(c) by the ward ceasirrg to be a minor.

(3) When for any cause the powers of a guardian cease , the court

Mmay require him or, if he is dead, his representative to deliver as it
dlirects any property in his possession or control belonging to the ward




T
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) 4 under sub-section (2), as if , the guardian who made the application
1 were the plaintiff and the other guardian were the defendant.

or any accounts in his possession or control relating to any past
present property of the ward.

(5) Except in a case under sub-section (2), nothing in this section

(4) When he has delivered the property or accounts as required by:th shall apply to a Collector who is, as Sapoot e

court , the court may declare him to be discharged from his liabilities S%.

as regards any fraud which may subsequently be discovered.

44. Penalty for removal of ward from jurisdiction.—

If, for the purpose or with the effect of preventing the court from |
exercising its authority with respect to a ward, a guardian appointed or
declared by the court removes the ward from the limits of the jurisdiction of
the court in contravention of the pfovisions of section 26, he shall be liable,
by order of the court, to fine not exceeding one thousand rupees, or to
imprisonment in the civil jail for a term which may extend to six months.

45. Penalty for contumacy -

i
i

42, Appointment of successor to guardian dead, di;charged or removed.—

When a guardian appointed or declared by the court is discharged,fﬂ
under the law to which the ward is subject, ceases to be entitled to act,‘v?‘
when any such guardian or a guardian appointed by will or other ix.ls
is removed or dies, the court, of its own motion or on application ind
Chapter 11, may, if the ward is still a minor, appoint or declare anofh
guardian of his person or property, or both, as the case may be. _ ‘;‘3"'

“}‘
43. Orders for regulating conduct or proceedings of guardian, a
enforcement of those orders.—

(1) In the following cases, namely-
Supplemental Provisions

(a) If a person having the custody of a minor fails to produce him
or cause him to be produced in compliance with a direction
under section 12, sub-section (1), or to do his utmost to compel
the minor to return to the custody of his guardian in obedience
to an order under section 25, sub-section (1); or

(b) If a guardian appointed or declared by the court fails to deliver to
the court, within the time allowed by or under clause (b) of section
34, a statement required under that clause, or to exhibit accounts in
compliance with a icquisition under clause {c) of that section, ur to
pay into the court the balance due from him on those accounts in
compliance with a requisition under clause (d) of that section;

(c) If a person who has ceased to be a guardian , or the
representative of such a person, fails to deliver any property or
accounts in compliance with the requisition under section 41,
sub-section (3), the person, guardian or representative, as the
case may be, shall be liable, by order of the court, to fine not

“exceeding one hundred rupees, and in case of resistance to

further fine not exceeding ten rupees for each day after the first

during which the default continues, and not exceeding five
hundred rupees in the aggregate, and to detention in the civil jail
until he undertakes to produce the minor or cause him to be
produced, or to compel his return, or to deliver the statement, or

i
il

(1) The court may, on the application of any person interested orf'j:
its own motion, make an order regulating the conduct or proceedings 0
any guardian appointed or declared by the court.- |

(2) Where there are more guardians than one of a ward and they
unable to agree upon a question affecting his welfare, any of them mv’
apply to the court for its direction, and the court may make such -",
respecting the matter in difference as it thinks fit. !

(3) Except where it appears that the object of making an order unde
sub-section (1) or sub-section (2) wouid be defeated by the delay, the cou !
shall, before making the order, direct notice of the application therequ‘,‘
of the intention of the court to make it, as the case may be, to be given ir
case under sub-section (1), to the gu'ardian or, in a case under sub-secti’
(2), to the guardian who has not made the application. 3

J

(4) In case of disobedience to an order made under sub-section
or sub-section (2), the order maybe enforced in the‘same manner as
injunction granted under section 492 or section 493 of the Code 0
Civil Procedure, 1908, in a case under sub-section (1), as if the wa d
were the plaintiff and the guardian were the defendant or, in a c2 ‘




~

e s

subordinate to the court, for a report on any matter arising in any4
proceeding under this Act, and treat the report as evidence. 3
i
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to exhibit the accounts or to pay the balance, or to deliver the
property or accounts, as the case may be.
(2) If a person who has been released from detention on giving an =

i

undertaking under sub-section (1) fails to carry out the undertakmg
within the time allowed by the Court, the court may cause him to be -
arrested and recommitted to the civil jail.

46. Reports by Collectors and subordinate Courts.—

(1) The court may call upon the Collector, or upon any court

(2) For the purpose of preparing the report the Collector or the Judge of -
the subordinate court, as the case may be, shall make such inquiry as he
deems necessary, and may for the purposes of the inquiry exercise any#g
power of compelling the attendance of a witness to give evidence or produce
a document which is conferred on a court by the Code of Civil Procedure. '{

.

47. Orders appealable.—
An appeal shall lie to the High Court from an order made by a court-

(a) under section 7, appointing or declaring or refusing to appomt
or declare a guardian; or i
(b) under section 9, sub-section (3), returning an application; or

(¢) under section 25, making or refusing to make an order for the
return of a ward to the custody of his guardian; or
(d) under section 26, refusing leave for the removal of a ward fromf,,

the limits of the jurisdiction of the court, or imposing conditions il

with respect thereto; or

(e) under section 28 or section 29, refusing permission to a(
guardian to do an act referred to in the section; or 1

(f) under section 32, defining, restricting or extending the powers
of a guardian; or /

(g) under section 39, removmg a guardian; or

(h) under section 40, refusing to discharge a guardian; or

(i) under section 43, regulating the conduct or proceedings of a
guard:an or settling a matter in difference between joint:

guardians or enforcing the order; or
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(j) under section 44 or section 45. imposing a penalty.
48. Finality of other orders.—
Save as provided by the last foregoing section and by section 115 of

!!1e Code of Civil Procedure an order made under this Act shall be
final, and shall not be liable to be contested by suit or otherwise.

49. Costs.—

jl‘he. costs of any proceeding under this Act, including the costs of
maintaining a guardian or other person in the civil jail, shall, subject to
any rules made by the High Court under this Act, be in the discretion of
the court in which the proceeding is, had.

50.Power of High Court to make rules.—

.(l) Io addition to any other power to make rules conferred expressly
or impliedly by this Act, the High Court may from time to time make
rules consistent with this Act-

(a) as to the matters respecting which, and the time at which, reports

should be called for from Collectors and subordinate courts;

(b) as to the allowances to be granted to, and the security to be
required from, guardians, and the cases in which such
allowances should be granted;

(c) asto the procedure to be followed with respect to applications of
guardians for permission to do acts referred to in seciions 28 and 29:

(@) as to the circumstances in which such requisitions as are mentioned
in clauses (a), (b), (c) and (d) of section 34 should be made;

(e) as to the preservation of statements and accounts delivered and
exhibited by guardians;

() as to the inspection of those statements and accounts by persons
interested; ;

(ff) as to the audit of accounts under section 34A, the class of
persons who should be appointed to audit accounts, and the
scales of remuneration to be granted to them;

(8) as to the custody of money, and securities for money, belonging
to wards; i
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(h) as to the securities on which money belonging to wards may be
invested; o3

| (i) as to the education of wards for whom guardians, not being '
Collectors, have been appointed or declared by the court; and :

(j) generally, for the guidance of the courts in carrying out the '
: purposes of this Act. i
o

(2) Rules under clauses (a) and (i) of sub-section (1) shall not =

have effect until they have been approved by the 22[State
Government], nor shall any rule under this section have effect until it

has been published in the Official Gazette.
Sections 51, 52 and 53 are repealed

APPENDICES I
Appendix-| | I

The Shariyat (Application) Act, 1937 |
(Act XXVI of 1937) "

An Act. to make provision for the application of the Musiim Personal
law (Shariat) to Muslims in Bangladesh.

Whereas it is expedient to make provision for the application of the
Muslim Personal Law (Shariat) to -Muslim in Bangladesh; it is hereby
enacted as follows:—

Commantaries
This Act is in force in Bangladesh. In this Act minor means a person
who is generally below eighteen years. ‘Guardian’ means a person
having the care of the person of a minor or of his property or of both“‘fg
his person and property and ‘ward’ means a minor for whose person or
property or both, there is a guardian. ;

On the application of the person desirous of being, or claiming to be, ]
the guardian of the minor or any relative or friend of the minor or the A
collector of the district or other local area within which the minor
ordinarily resides or in which he has property, and if the court is
satisfied that it is for the welfare of a minor, the court may make an 4
order for appointing a guardian of the minor’s person or property or
both or for declaring a person to be such a guardian. Court cannot -
appoint any person as guardian against the will of the minor. Chapter
III of the Act prescribes duties, rights and liabilities of guardians 1
towards the wards which directs the guardian to look after his ward and
the property as his own. Violation of provisions of the Act makes them ;
liable for removal from the authority given to them (section-39). On the
application of the guardian or collector, the court can discharge them 1
from the guardianship. The primary aim of this Act is to protect interest
of a minor irrespective of any religion he belongs. Islam makes 1
profision for guardianship of person, property and marriage of a minor.

1. Short Title and Extent.—

(1) This Act may be called the Muslim personal law (Shariat)
Application Act, 1937.

(2) It extends to the whole of Bangladesh.

2. Application of personal law To Muslim.—

Notwithstanding any custom or usage to the contrary, in all
qucstions (save questions relating to agricultural land) regarding
intestate succession, special property of females, including personal
property inherited or obtained under contract or gift or any other
provision of personal Law, marriage, dissolution of marriage, including
talag, il, zihar, lian, khula and mubaraat, maintenance, dower,
. guardianship, gifts, trusts and trust properties, and wakfs (other than
- charities and charitable institutions and charitable an religious-
endowments) the rule of decision in cases where the parties are
Muslims shall be the muslim Personal Law (Shariaf).

). Power to Make a Declaration.—

(1) Any person who satisfies the prescribed authority—
(a) that he is a Muslirfi, and

(b) that he is competent to contract within the meaning of section
11 of the Contract Act, 1872, and//




