Chapter—Two

Sources of Islamic Law
3 1. The Quran, the first source of ]s]am'fc TAW i O 13
(i), ‘Arrangementof théWrafie 18l .0 13
1 (ii) Gradual revelation and preservation ... i........ooooo..... e 13
| (iii) Compilation of the Quran ................cc....... e 14
(iv) Subject matter of the QUran ...............ecereescorisiruennasine Lo 14
(v) Classification of the verses of the Quran .............cc.cccoceornunane. 15
2. Surnah or Hadith _ S O L 16
Distinctions between Sunnah and Hadith ..............cococooeiii i 16
~‘ Arguments in favour of Hadith or Sunnah ....................... .. 17
f | Classihicationof Hadith .00 0 0 nv 0 s 18
i i | Classification aCCOrding t0 JUFISES -..........oovvevvveveeeereeererreeesssessseeesee 19
i ! (a) The Mutawatir (cbntinuous) A A s e 19
(b) The Mashhur (well-known) 19
3 (c) The Ahad (Isolated)......... L e 19
| ; Authentic Books on Hadith................oo.ooeovoootocecreeecoreoerren i |
f : ‘ 3. Iim‘a'or Cansénsus ofopinion. |0 1 ol jh 22
Authority in favour of ljm‘a AT e e
Conditions efiavalid imta ;. 0. 0 R 24
‘ ! Tyfles ofilimia. . ol Ll Ay 25
| Gradations of Ijm‘a _ R R ety 28
H ‘ VR S5 et e R e 26
4. Qiyas or Analogy ......... . ek s 26
ATRUments i FAVOUR OF QIS ... s oo nsiosass 27
‘ Conditions of a Valid Qiyas ; R i OB
Arguments against QIYaS ..........vie: coruereessassenspmsssans MR S S 30
5. Other SubSidiary SOUPCES.....e...ccressesrrsrsverressseees e
(i) Istihsan or Juristic Equity i el ol 31
(Y Tobishih of DUbIIC BN ... .. s b ionibsirsbonb e 32
! Ginyistiglal ..o e crrersesnae e 32




A LW N -

] € W o, : (13)
(11) i L .
A i : Chapter—Three
CONTENTS ljtihad
PART — ONE |. Definition of W0 g Sl 34
Chapter—One _ Importanteafditthad.... WOuIMEREd oy 0 L0 34
The Concept of Islamic Law 3. Mujtaliidtiaiindy QR SUBIMIOUE0I . L 35
: o IRD IR S G RR 13 4. Qualifi ications of a Muﬁahld ............................................................. 35
: lntfff)d-u'c tlOnfls]amlclaw ............... Riblioh L 1 5. Gradations of DAwtalids. ... auuinind i o S L 37
- (A s Ol T 20 Mo natens! ) () 3 () FirstGradefil...... ... e s TR D tiube iimdslogn 37
CETIA DT A MUSIIM .. .. UL
. Characteristics of Islamic Law .................... L I 1: (ii) Sgcf)nd Witade i el e L B Ao 37
(i) Allah is the Legislator.................. e 1 gl . (i THI Ghile Sl B o e 1O S
B ESRimie daw s consistent WIIMUARLIBRIR - oo py # (VISR e e o s T 38
(iii) Islamic law covers all aspects of human life ...........coooocovvcevee ; (V) EGade, (. Ll L 38
(iv) Sources of Islamic law are Al-Quran and Sunnah..........c...c.. ¢ (Vi) St Grade, ... codlmmmini it ol 38
(v) Obedience to Allah anfi His Sposi Wi IaERE ST 6 (Vi Bevertifl e o il e 38
(vi) Islamic law is perfect and universal ............ocevureeiueiisenaninces s i
(vii) Scope of application of Islamic law................. R Pl i o |s|am.c i s
(viii) Islamic law and mMOTality ......cccocoriememcmicienieienensciae .
5. Distinctions between Islamic law and other lawg i 3 ). SurmisSchoulstsuaina i L @ WIbG il (o) .39
(i) As regards Dature ..............ccoeeeeee g o e e ; (i) Ther‘Hfmaf TR S R e ) 3_9.
(ii) As regards aims and ODJECHVES ....cvmwmumrmrrermssneion s . (ii) Mahkll bl ol A O 41
(iii) As regards source .............. et i """"" . (iii) Shafei .School ............................................................................. 42
(iv) As regards legislation ...... LI S o o dtbpgeces 8 (iv) Hatibali Sehoot 1 oy Gl BN 4 7 Ceiig () 43
(V) As regards amendments............cceeece RIS P A i 2. Shia School......... et I i Rl M RO 43
(vi) As regards enforceability .......cccooeecccecennnnes ; """"" % (i) Ithna .Ashana ............................................................................... 44
(vii) As regards supremacy ....... Ry o . (i) Ismaitie L 6 o O, . YRR 44
(viii) As regards territorial jurisdiction .................. """"" 3 (iii) Zaldlyya ..................................................................................... 44
(ix) As regards infliction of punishment ...........ccccoeveenneenc. U 1 1 Chianteb Five
(x) As regards accountability e ; | B . Evolutlon B B lamic L
(xi) As regards Universality and uniformity ... e et 1 io ! ‘ First perlod ............................................................................................ 45
(XiT) 445 FCgON morallty 1Y Pecond period LRI 0 Ll ol ) 46
6. Application of Islamic law in Bangladesh it o |




S B £

(14) i Contents
Third Period .......cooeewizeessisins AV L R R |
Foutth Period........ il -y AERL -+ <--seer-ssrridsesesopmraasisespemsenses 47
Fifth PETiOq.. .. xssostissessthes bbb eebt s B cencensnossosomosfittt et iy T 48
Chapter—Six
Muslim Marriage
1. General OBSEIVALONS. . ...couurrusiusiussirmmimsstussiisaetammsatiisnasunsnasnassiccesees 49
2. Legal Nature of Muslim MAITIAZE «..eocemsiasimianbaseionsinmmssscsnssnssisssss 51
3. Pre-Islamic Marriage SYStemM........ccovuueeuscucassanmmssusinsseassassassaesesssases 54
4. Polygamy in ISIAM .. .ottt 56
5. IMPOMANCE Of MAITIAZE uvoierreenuioseecianassss ey stsssnens oy 58
6. Objectives and Purposes OF MAITIAZE ...cocuvnunnnmcascsmanmnasssasesisaseass 61
7. Requisites for a Valid Marnage ........................ 63
(i) Propoéal and Acceptance (1zab and Qabul) ......ccccccooeeueeneee La63
(ii) Guardianship in Marriage (Wali)........ooooomriieminsrimssenssiecnnness 66
(iii) Legal Competency of the Parties L R b v 69
(iv) Prcsence OF WENESSES i lesitabetesiamenenesssesnenznsdansnsasasesasatenss A1
(v) Equality in Marriage (Kafyat) . i it it 73
(a) Equality in point Of NEAZE ...c..ccrvvurmrsecrssssrmaasstrsmmsseseesssseeeess 74
(b) Equality in point of religion (Islam) of paternal ANCESLOTS...cvevennreeens 1D
(¢) Equality in point of CAGTer .c.veunreeunsetemssrmemmsnenes stk g 75
(d) Equality in point of freedom ... ciiiiiiesnnacess ek s et 76
(¢) Equality in point of property .............. eresssssa s et 76
(f) Equality in point of profession .........ccceeeeeee e STl
(vn) Prohibited Degrees to Marriage (Asbab —Ut—Tahnm) ........ T8
(a) Prohibition due to Consangutinity of Blood Relatlonshlp '
(TARFAMAUNANASAD) e stnnresmsrsssamss s it 79
(b)  Prohibition on Account of Affinity (Tahnm—al—Mushahnat ........... 80
(c) Prohibition on Account of Fosterage (Riza)......c.coruersesesceens 81
(d) Prohibition on Account of Difference of Religion. ..........c.c... 83
~ (¢) Prohibition on Account of Unlawful Conjunction. ....c..c.eeese 84
(f) Prohibition on Account of more than four Wives .....cccccevees 485

A Text book on Islamic Law as)y
(g) Prohibition on the Ground of Imprecation (Lian)................... 86
(h) Prohibition due to Marriage of Female Slaves on free
WOREA L b e ? .86
(i) Prohibition by Reason of Divorce..... ...l iy 87
(j)  Prohibition on the Ground of Pregnancy ............ccocceceeincinine 87
(k)... Prohibition during Iddat Period ........ic.cccostin biaitivaiinen.de 87
8.. Types af KIS NABITIABE . ovose--. - y-biidiisbiocbiciis asihbsiuisdistpnaaiustion 88
(i) Valid Marriage (Sahih).................. 89
(ii) Void Marriage (batil).................... 89
(i) frreailnt O Fasid IMBKTIBRE. . rsses:seressersarsssersasmsssnsnsdbbbibortodictss 89
9. Shiya VIBITIAGE ... . cxssesssasassassasssess .90
10. Legal Incidents of valid Marriage (Sahih Nikah) ........................... 91
11.Legal Incidents of Fasid (Irregular Nikah) Marriage ...................... 97
Chapter—Seven |
\DO/\;:r or Mahr
. Definition of Mahr and its IMPOTANCE ..............wweemmerecemmeeenmreees 101
2. Classification Of MBF ......ccoocuimmsunsonnssnsnscnnnnsnaee. 102
3. Prompt and Deferred Dower .................. 22103
4. Amount Of DOWET....ciuususumssssssnsssmsnsssssssnsesssenssnssnsencaessasmssassscsenss 104
5. Mode of nay o O e sesteeeasnaesseetastanasesssersen 105
6. The Wikl S FIRINT G DI s Atiansnsss1sssencsasnsasassansacssessesnnssnen 105
7. Dower T S SR 106
Chapter-Eight
Dissolution of Marriage
1. IO G T R SO owas o9 s o v oo 21 2L BT L 107
2. Modes of dissolution of marriage........... 108 -
(i) By death Of the SPOUSE..uumssisssissressemsnnseescmmsinssimsencnscincassenes 108
(ii) By the act of }h° o R — 108
3. Forms of TalaGQUe vessssssssssqssiyessss 109
(1) TAlatEE LRI W sasisco oo coovoonnns e iutiosmnsnionbiunbdil sababinn apnsnsa 109
(ii) Talaque in Writing Form.................. 109




(16) Contents
4. Kinds of Talaque S R e s R o 10
(1) Sunnah 118Gk ket isr st W o ol s 8 110
| (Y AhSan FOTIM LN iiis. issvasbliiores cssssiseias o MR VY 110
1 (b)), Hlasan:Romm, i et Mo e s bbb 4 11
1 (i) Talague Byt s SaOmpRmienscl. i nididant 11
5. I’la or vow ofcdntinence................................, ............................... 112
; 6. Zihar or Injurious COMPATISON ......iusiierssssiiiaerenaraieieisiarsussisisessineins 112
| 7. By.act of the R ... i b AT L SEAERTR. B 113
8. By Mutual Consent....... TRl 1 L ORE 6 T BT LA 114
(i) Khula....... ABRREAT ™" B T TR ) 114
(T R o v R RN A4 .- TR 0 L 115
r 9. Difference between Khul‘a and Mubar‘at................cccecenec A 115
10. Dissolution by Judicial Process..........ccvuieuverenniues AR 116
(i) 'Lian or Imprecatiomi st it . au-ioaboienienicliinnnen oo 116
Application of the rule of R ................... 117
| Retraction of lian.........iceceuses ................... 117
* (ii) Fask or judicial Rescission .............cccceueee Wl 117
|  (iii) Option of puberty or Khyar-ul Bulug .........cccoemeennuieiiennnnnne 118
(iv) Dissolution on the ground of apostasy ....... U e 119
) Coritjng‘ent talaque..,....c0cviteocen sl e e 119
| 11. Legal Effecis of Dissolution Of MAITIage ......ooroersmrsoesvesice 120
| (i) In the field of payment of mahr or dower, ..........c.ccccceenee. aeecd 20
(11) In the field Of INheritance, ..........ccoverermestarsrsersuscscnorcacsssossagenns 120
(iii) In the case of maintenance e iSRRI DS 120
(iv) In the case otioBservanice of IaBar L\ il v 121
Il (v) Cohabitation is unlawful ...............cceemmmssnnics s 121
‘ (VEY TRIBBTTIRRE st censohinnihiiessss MBS I sttt S ool 1 21
| i Chapter—Nine
| | Parentage, Legitimacy and Acknowledgement
| (IQRAR) .
i 122

Lo 1S1AMAC COMOBIIEIL o1y tiuiissieseusitennnneses sornshsissansohssnsstd stasotse frsabsstsspss

A Text book on Islamic Law 17)

| 1, Determination of Materiity...... g o 122
] 8 Logltimacy of Patemity ...................._ . sl 123
} 8, Presumption of Legitimacy .................................... 124
6. Islamic Law on paternity and corresponding statutory law........... 124
| B 7. Acknowledgement of Patermity.._....odisi ity i ‘ 125
') K Conditions of valid acknowledgement:................ s 126
BRI Wiy Paitersmifsficos. | o i, b i g 126
(i /.\n {\cknowledged person must not be the offspring of |
ihication or Zina .. dsibn v ; 127
() Difference of age between the acknowledger and the
EWledsed: .0 127
{I¥) Acknowledged person must not be the childbof another
RRPOIRON............ooo A s 127
V) Legal ‘marriage must be possible between the father
ind the mother of the ackrigwledgeq............ L 127
i {¥1) Bonafied intention to confer status of legitimacy.................. 127

- (VI A person whose mother had been divorced by the
ncknowledger and the legal bar to the marriage had not

been removed by intervening marriage ... 128
{(viii) Rebuttal of acknowledgement......................... i 128
(Ix) Legal capacity of an MoknOWISdger ...l il 128
. Legal consequences of acknowledgement............... 129
10, 8ome Leading cases on acknowledgement of Wi, .. 29
(#) Muhammad Allah Dad Khan V Muhammad Ismail Khan 129
(1) Habibur Rahman V. Altaf Ali 131
~ Chapter-Ten
: Guardianship (Waliyat)
Islamic concept of B e i e 134
< Minorlty In Islamic law ....................... ........... 134
A Majority under statutory law ..........................._ i 135
Classlflcation of QUardianship...................... . 125




(18) Contents

5. Guardian of Persom........ccuowereercesiienissasnnnnaranenenececs b g T 135
' (A) Custody of minor children............ Wil do s 135
(B) Custody of children after the term of Hizanat...........oceeevec.... 139
(C) Custody of minor wife and illegitimate (6472 16 BRI S o Sk b 137
6. Qua_liﬁcations necessary for the persons to be entitled to the

custody of minor (Hazing) ..............-.. SRR G A RIS 138

7. Disqualifications of Guardianship of persons...........ccceeieiieuceene 138

i) Mother and other female . relations lose their

guardianship in the following Cases.......cooerressseseissnesiscnencnss 138

(ii) In the case Of male GUATAIAN ......coccvmemriinieensrr e 138
(iii) In the case of a husband of a minor wife...........cc..ceeee. 139

8. Termination of guardianship of person............cocoeeeereeee el L0140
9. Guardian of the property of a minor.... ‘ S, T
* 10.Types of legal guardlan .................................... 140
(1) Court GUATIAN.........ceveueereecasenssessasnnns st 140

(i) Natural GUArdian..........eevseeesececssinsnsssssssrastsncscceccnsenaees 141
(iii) Testamentary GUATAIAN........overvueuvacmsinrmnnsnesssssnastaenenecacnee 141
11.Order of precedence among the guardians. : L1l
12. Alienation of property by legal guardians SO TS 141
13.Removal of guardian COladl g 142
14.Guardianship of Marriage (Jabr)...... e L H 143

Chapter—Eleven
Maintenance (Nafaqa)

188 INtOdUCHION /..o st i e e e e e il 144
2. Islamic provisions on maintenance.............. L i 144
3. Persons entitled to MAINTENANCE .......oeeeeereaeranresessrianaanranaaanaancens 145
4,. Maintenance of wife, when /1y Sobdutaheon v N S R 145
5. When wife is not entitled to MaINENANCE ........coorrvimreemesinsieeencenne 147
6. Scale of maintenance of wife sl el B L 148
7. Maintenance of children and decendants .........cccooviiiinnnnnianes 149
8. Maintenance Of Parents .........cccoueieseeniceiiiinniiacaennens OB, 150

A Text book on Islamic Law 19)
8 Important case law on maintenance.............. Yot kol 151
Brlef Fact and decisions........... i AL o St 151
;‘f Whether Mataa is Maintenance or NOt.............cccceceunenrerensuenens 153
| 1. Btatutory Provisions on Maintenance ...............co..ooeeeersessensens 154
#1. The Code of Criminal Procedure, 1898...........ccc.covvrmsrurnrvereenernnn. 154
4. The Muslim Family Laws Ordinance, 1961 .................cccsoeseseere. 155
13, The Family Courts Ordinance, 1985................coceeuvivmsisssmmmnmnsreen 156
e R N T s L WO 157
Chapter-Twelve
fts (Hiba)
T R TR 159

................................................... 162
T T P PP PP P PP P PP PP TP PP PRI P PP PP 162
futher or other guardian ................ccoo........ 163

: RN SR 163

B L s 163

R T T 164
" him R 164
| hh\ld‘mm ................................... 164
100 Favour of an Unborm Person................cocoeveeerreeeeesnenen 164
I fvour of & ohild In the womb...........................ccreee 164
100 FRVOUP OF JUPISHC PETSON ....o.vvvvvevrseseesenesnenmmennssessiss 164
LT IR k| 165
B I v bbb o oot 0 ) 165
L TR RN v L 165
1 Li iiiliuuunuuu" ................................................................. 165



(20) Contents A Text book on Islamic Law Q@
11. Musha or undivided Property........ccivcccueeveiivnenseennucs adnatocil 167 & B LN OF WHGE ettt 179
(i) Gift of Musha where property is Indivisible ........cc..cccccciivuinee 167 | 4 Wagl of Musha (undivided property) .......................................... 181
(ii) Gift of Musha where property is divisible ...................ccceee.... 167 L T SR 181
(a) Where the gift is made by one co-heir to another..............168 B Ousifentions of 8 wagif (dedicator) ..oowereessssisssssssnsnnnnnen 182
(b) Gift to co-sharers in undivided land..............cccoceece. . 168 ;: Fasentinl elements of a valid wagf.........coiins tholilnudd 188
(c) Gift to two or more persons.......... sl ol Lonilaubd il 168 : :o w e 184
(d) Gift of Musha in big commercial tOWNS.........c.....c.oowni 168 B ... 184
(e) Gift of shares in a 1and COMPANY...........ocorvevveveveitivenesseninee 169 ‘ jg R R 185
. (f) Periodical payment in the nature of life grants.................. 169 B0 MRS OF 8 MULAWALLE.......ccovoessvvsensnnrersesnne 185
12. Revocation of gift................ Gl o AR S i 169/ 0 Broesdure of appolntment of Mutawalli.............eevvvvereeennne. 185
13. Hibabil — iwaz (Gift for eXChANEE) ....... hvueeerressoceeeessssivessesresies 170 1) Appolntiment of Mutawalli by Wagif..........c.o.eeeeeesnn ..186
PR Hiba-bil- Shattil IWaz. ......conimisiimsivniiminit 0. TS U2 174 ! W of Mutawalli by eXceutor...............co...o....... 186
15. Distinctions between Hiba-bil iwaz and Hiba-bil shartil iwaz .....171 ut of mutawalli by by beneficiaries ............... 186
| Chapter—Thirteen ment of successor by a mutawalli...................... 186
Wagqf 480 O mriterwalll by the COUTt....voo 186
thostiy , 0 MWL i 186
1. Origin and development of Wagf..........ccccccoevcuncunies & ob EHEHG: 5172 B gty el oyt 1ol 187
2., Definition of Waqf.............iremumeessscmmscimsssisiaisssinasscsiioivisssiresioniss 173 B odin: i of Poupatl (), 188
3. Characteristics of Waqf.......cccccocoovevunirnnas ook mingniiass] 74 IR ol dugboon o1 Lamilo T (o 188
(i) REligiouS MOIVE .......ccuuiivivnernnrenasrsissstinisnassissemassssinisassnsisass 174 , h w administrator under the
() POOIBIOIY ... ocoocboisnss oines BaiBENG -5 - 08 Skt some4is 174 IR 4 b ...189
(iii) Ownership of the wagf property ............................................ 174 Chante ‘
(iv) Utilization of USuucts sssws st boiesionssssoin o Soishod 174 w " will
4. Statutory laws relating to wWagfi...........cocueiececiniisirasanesivenssansiascan 75 ment of the concept wastyat or will .............. 191
5. Kinds of wagf.................. e IO I BB e R D 175 7 C 35 gh
(i) PUKC WAGES ... s 5 ondbiiagiil 76 ¢.m R ol
(ii) Quasi-public wagfs........ Whssds dsnsenias IReneb el Bous ok s g 176 R e N 193
(iii) Private waqfs............. it smeniminieervoaterns s R igsanidiel 76 “ Bt e o S 193
6.5 Subjects of wagfs.................4 : 176 ' & must be a man of sound 00 1 0 Eaiea At g3
T OB SO TROIE (i oo cvisteiorsrdisimmminesssis nnssasns s S JonRtG 177 A 16 should not be INSOIVENt...................ccccievevirsrcscnen rark (vijon
(2) Based on authoritative texts hke Hedaya, Alamgm elets. Bt 178 v A person condemned to death is eiffilldd 15 e %4
(b) Based on judicial decisions...........ccu.. e fagnmond Fosude il 78 T R R TR ..194




8 & w

22) Contents

(vidiSuicide by theteslBior ... ....coecncccoms S e sty
(vii) Wasiyat during Marzul Maut (death-lllness) is valid

Object and purpose of Wasiyat

Form of Wasiyat

Qualifications of a legatee.........
Three main principles of a wasiyat

(i) Wasiyat becomes effective only after the death of the

HESERROL e o i il

(ii) No bequest to heir....................

(iiii) Limit of testamentary power..........

Subject of wasiyat ..................

Void Wasiyat.........................

........................................

(i) Bequest in future

(i) Contingent bequest.....
(iii) Conditional bequest

(iv) Wasiyat to heir............ :
(v)-Bequest more than one-third.

(vi) Bequest to an unborn child

(vii) Refusal to accept the legacy
(yiii) Death of legatee...................

(i¥) Wasiyat in favour of a murderer
(x) Bequest in favour of infidel .

(xi) Intention of the testator

o LBPSE Of legacy.. ... iitrraiaion

. Revocation of Wasiyat......

i IEXEcUtor ...........

(i) Who is an executor i

(ii) Kinds of executor .

(iii) Appointment of an executor.............

......................

(iv) Powers and duties of the executor....

. Wasiyat and Gift compared

(i) As regards the existence of the property

.................................

A Text book on Islamic Law 23)

b co e it i it 203

(1) As regards transfer of POSSESSION........cuueeeersssmsssereesenerssssssens 203

© {Iv) A reggards undivided Property ...........ccoeeueeeeescnresessssssessinnn 203

S (W) A regards consent of the heir .............c..ivcceemsusssnnenensnnnen 203

S W) AR PRRANS FOVOCRHION. ....oouuiiinnennniansiiniunnscssansicissnssssssssesssins 203
" Chapter—Fifteen

Pre-Emption (Shufa)

Mesning and origin of pre-emption or Shufa........ccccceeveeerervere. 204

ORI OF PRO-MPUON 1. civ v ovsinnnnnrenssssnsmsssessnnsssssnnssnsssssss 205

BRIE 0 L OF PRO-EMPHON .o 205

ﬁm ks e 206

0 the right of pre-emption or loss of the

] T P P Y TP R s 207

— 207

....................................................

partielpator In  immunities and

e TR T Y 208

emand (Talab-e-Ishad) or demand by

L P PP PP PY PP TP PRV LY TR TP PR T 212

DI R CRIAD € taIIK) ..o 213
B et - 213
BRI O PO OIMPLION FONEY ... 214
L e 214
ROFIAW of pre-emption...................coonrerevrssnreneannes s 215

DI ............c......coovShboscossesnbniu b arseis 215




29

A Text book on Islamic Law (25)
Chyapter—Si'xteen B fakas double of a female,. ... ... cesseafsiens ssesssonsnsaansinsonsasssy 230
Death-illness or Marz-ul-Maut J j pﬁfmry or fundamental heirs are never excluded ..........c.ccoueee.... 230
fe Marz-ul-Mant detiied - 216 Persoms excluded from the right of inheritance ..........cooocovveeuennes 230
. ~ul=lviaut Aclined.................. erseceeentetetiinitititatcnracisinnetcasennnnien ] § e R e 231
2. What constitutes Marz-ul-mauit,s; e de.iceseaasnsiosismton o i 216 ; m Homloide fll """"""""""""""""""""""""" 231
G Effeen o BERHLOMIL., ... o moianmentsbsam sk 217 ’ B B 231
(i) Effects of death-illness or marz-ul-maut on marriage.............. 217 8 @ nbgmmwy ''''''''''''''''''''''''''''''''''''''' 232
(ii) Effects of marz-ul-maut on dower ...............ooooooooooooo 217 4 . ¥ Mb" B R o o 232
(iii) Effects of marz-ul-muat on divorce ... 218 m“ R A anecte soansnane: e esfuaitbies] 232
(iv) Effect of Marz-ul-maut on debts due from the deceased ......218 : ﬁntn""" """"""""""""""""""""""""""""""""" 232
(v) Effect of marz-ul-maut on waqfs............co...oooorvvoooooio 219 QT : 932
(vi) Effect of marz-ul-maut on gift..............ooo...ooooooo.. X1 219 L s 233
, ; R R —
Chapter—-Seventeen ‘ i Km“ ------------------------------------------------------------- zi;
Administration of Estate of a I)ecaased " o U U L A A 233
e e e 20 R b
(1) Rules regarding funeral eXpenses.......................ooo...ooooooovrn. 222 mﬁwﬂ from the property of the
(ii) Rules regarding Payment of debts ..........................ooooooomer.. 222 3 i T Y T 234
(iii) Rules regarding 1egacy ......c..............oomseuecs ZOSELNO G L 223 u PUnBral EXPenses ... . cuwsisnen: 234
2. VestifoPestmtesuin nlis. /i, 0. omas 16, 160 sAa UL 223 3§ " B amount of share.......ovinne. 234
3." Power gf alienation by heir.......cnoyson o egonn 223 m mm,,,,,,}, R — 234
4. Suits by creditor for recovery of debts from the estate.................. 224 ' B s aencss oo 235
5. Recovery of debts due to deceased......................oooooooo 224 ' ﬁ iAm I e s 100 cvescsnns 235
6. Alienation of estate for payment of debts.........................oco...... 225 ‘m person (Mafkud)..............coooeevee.. 235
. 1 ehild S A i 336
Chapter—Eighteen B . 236
General Principles of Islamic Law of Inheritance BRIILY o000
v £
L. Excellence of Islamic Law of Inheritance............................ 226 ~ Chapter- Nineteen
2. Sources of Islamic law of inheritance................................ 227 ~ Bunnl Law of Inheritance
3. Hentable Property................... ...................................................... “m hn“' and concepts used in the laW Of 37
4. Inheritance opens at the time of death....................ooooooooooooo S R S P 2
5.




i Contents A Text book on Islamic Law Qe
..................................................... S¥ill Consanguine paternal uncle’s SON’S SON.........coceeereeerenisnnansennnn 248

....................................................... IO - L BN i e 248

.............................. Bharers who become residuaries..........oceurvvneneneressnsnsoressnss 249

Table No. 1 (TABLE Of SHARES—Sunni Law....................238A SR 00 BHERRERINATEA i 251
...................................................... 251

3. Allotment of Shares

......................................................................

.............................................................................................................. 251
............................................................................................................. 251
s R R i o Immediate grandparents (tre or flse)........251
IR TR eurios. ..o e e TR T HORENGE. CLASS | OF DISTANT KINDERED
................................................................... 252
................................................................. 252
ST o A SR b el s .
| ASCENDANTS = ; L P L LR 5
L M et e e e e SRS, 247 L e .
: iv. True RSN | e ST e d 247 R mmmm— izz
L R LT L XL ER T
DESCENDANTS OF FATHER N i hha000 0000 msassasssnssnsansnssnsssacesnassensens 253
............................................................................................................................. 253
L N RS A AR RN RA AR R AR RaasResaeesesscorcee 253
................................................................ fhewe lines of doscent................253
.................................................................. SAIIAS, 10 IS ..............254
...................................................................... R
......................................................... 1 CLASS 11 OF DISTANT KINDRED
| i C .......................... ” ‘mh e T e L S A A Ll 256
J xii. Consanguine brother’s son’s son...... 248 '

. TRINGORSanguine brother'ssonfgson . R N IR :
i ‘ DESCENDANTS OF TRE GRANDFATHER h.h.s. | i RS AT KINDRED 256
! ik F R ICIe. ... ..., .o AT LS 248 R (6))“..m....:........................ """ kRN 256
........................................................ 4 \\ V il ;)i!'l.\lllll'lll!ll!l;lll!!lIlIllCI'q-||.|....-.----.-.-:-.-----o.o.-o-c-ooos-u....-.----oa- 256

e T—— CLASS IV OF DISTANT KINDRED

.................................................... L R S R L




(28) S
Chapter—Twenty

Shia Law of Inheritance
1. Heirs by consanguinity (blood L e s s AR 259
2. Heirs by marriage '(husband PR ORR) - i T TR SRBIZINL 259
3. Heirs by consanguinity are further divided into three
A N .259
Sharers and residuaries in Shia law........................oooo 259
Table of Sharers (Shia Law) .................... 260
Principles of distribution of property ..261
(2) The nearer in degree excludes more remote..................... ..261
(b) Stirpital succession........................... 261
Rules of succession among heiis of Class I 261
Rules of succession among heirs of Class I1 262
(2) Ascendants, without collaterals 262
(b) Collaterals, without ascendants 263
Descendants of brothers and sisters only.:........ 264
(c) Both ascendants and collaterals - 264
Rules of succession among heirs Class 11 265
EXGRRAN. . e 265
Principles of distribution......... 266
Doctrine of “return” in Shia law 267
Exception I: Spouse..... ..... 267
Exception II; Mother...... - 267
Exception III: Uterine brother and sister. 267
Doctrine of Increase in Shia law .. 268

(29
PART -TWO
Statutory Laws Relating to Muslim Law
Chapter—Twenty One
The Child Marriage Restraint Act, 1929
(Act XI of 1929)

o U S s e e 271

Title, Extent And COMMENCEMENL...........ueureusenscnsceacencesscree 272

............................................................... 272

........................................ 273

4 e R L L L L LR L L)

e for male adult above twenty..........cccueunceseererenennnee. 273

e fr solemnising a child MArTIAge. ... ...ceeeveeeeevesesesenenns 273
- dian concerned in a child d

ekl ) 2

be awarded for offences under section 3 ........... 274
............................................................ 274

B OF OffenCes ... oo cccenimnne VRHOA L 274

8% Into offences under this Act ..........ceceeuniee 274

Y fYom complainant ..............c.ccocnvencnsennennss 274

7 on prohibiting marriage in
mu ....... 5 A 274

i 7 gh@ﬂ T“l. ll‘ld Bmtuu*u"“nuununn ........................................ 277

3 Crounds for Decree for Dissolution of Marriage.......................... 277
Notlce to be served on helrs of the husband when the
~ husband’s whereabouts are NOt KNOWN .............ccccoeeverrerereesrsssen 279
Effect of conversion to another faith ............cccoeeeevevnccenerennnen. 279
Rights to dower not to be affected................cccocovvnernrcnnecnees 280

| . Repeat of s. 5 of Act XXVI of 1937, Muslim Personal law -
BEIEETIVALY c\crictixnstmanen R s s o neee oo soenonscone s SHTHAURRH BRALE;. 280




30) ‘ Contents ,
7. Section 5 of the shariat Act runs as follows.............................. 280
Commentarie® @G Sl Buiae nad oale £ 280
Chapter—-Twenty Three
‘The Muslim Family Laws Ordinance, 1961
(Ordinance Vil of 1961)
Sections:
1. Short title, extent, application and commencement..................... 285
= PN i RO (210G DO R o | hole 285
3. Ordinance to everride other L R A RSy 287
%’guccession ..................................................................................... 287
3. i e B R e e 287
\J S AR R R RS T 287
................................................................................. e 288
8. solution of marriage otherwise than bytelagua Jouweinyal. 289
_\/Q/Ii;al(menance .................................................................................. 289 .
10 Dower..cuni Ll Lo ismalfotmaistinna. snldst o shold, 290
11. Power to make rules ...................................................................... 290
Phbv i an BIIIBIOION 0100 (Ffse siet o) wwodl 290

12. Amendment of Child Marriage Restraint Act, 1929 (XIX of 1929). ... 290

13. Amendment of the Dissolution of Muslim Marriages Act,
1939 (VIII of 1939

..................................................................... 291
Commentaries..... 00 vigaw i 1oiged > =~ 292
Chapter-Twenty Four
The Muslim Marriages and Divorces (Registration)
Act, 1974
(Act LIl of 1974)
Sections:
| 1. Short title and appllcatlon ............................................................ 299
Gar ORTIR . ..o qop e 299
| 3. RegishRlBRMAIHARES . c...co oo, UL e b St ramaiti 299
BB NI TN cevsssrobste ovnsveseoereevicrearincnsiesssasotisssrens BATIREIE) 299

A Text book on Islamic Law 31
J Martlage not solemnized by Nikah Registrars to be 5
BIDOREE 10 them.................coeureueeuinennsnnanseccissgisensusssiociieans o
BRI BIRHO Of dIVOTCES ...........coueveeeseseeeesoisonentpensencon s 300
? BN of registration.:........oL L SR e 301
s
B Coples of entry to be given to Parties .........ccccuccwwummsessserissasinnens 301
10, Buperintendence and CONTOL........c..ocuucuermsneresensssssssresssiapassassess 301
11, Revocation or suspension of a licence............cco..euec.. 4 301
M0, Custody of REGIStErs.....ccvecersesoceviicncsiensivitinenns o taande 301
BERNCHION Of TEGISLELS.........couensusasn it i, A 302
M BIIRRT 10 NBKE TOIES.. ....oitusconitesiisiansosasioniossasos AV L0 VI 302
1 18 Amendment of Muslim Family Laws Ordinance, 1961 e \
BT Of 1961)........0. oo siinssisstuspbisdisiammsibosssinsiines VORI 08363
! D eci/ocl)...............iosoh o i et T 302
- l?. Provision relating to existing Nikah Registrars .........c.ccoeeuecican. 302
| I mentirics ... oAl N e 303
. er—Twenty Five
3 The Dowry Prohibition Act, 1980
[ (Act XXXV of 1980)
fons:
‘1. libort Title and Comm:encement.........covvees ervene igz
B Definitions..........ccooeeunes s L R L R
ERBXDIRnation L.............csiiisetion ......._..;gz
BREXDlanation IL..........cccecvmenriinunuemennnsnscinditdididialibiniiiioneisnnunniniinonn s
1 Penalty for Giving or Taking dowry .............................................. 306
. Penalty for demanding dOWTY .......ccocvvivcreriuneninniirnnanne 306
] Agreement for giving or taking dowry to be void........cccoeceeennecece 306
BRI 0 ] ..o ooiiniosssrmessaramene bbb sl e 13, AL SIS, .306
", Cognizance of Offences .........coocouuwumivuiisuiinnns SOk pevnensennss: 306
:‘ 8, Offence to be non-cognizable, bailable and non-bailable............... 307
BB Wer to make-risles.. . I 0 T LR R 307
BOmmentaries:: - aosimm v AR Rl 307



e

|

/ Chapter—Twenty Six
e Family Courts Ordinance, 1985
(Ordinance No. XVIIl of 1985)
Sections:
1. Short Title and Commencement...........cccoooiioiooi 309
24 REEIOIR oo snscaemnner s T, DR S RSO i 309
3. Ordinance to override other 1aws.................coooocoococ oo 309
Mhr:ent of Family Courts.....................za8isa5 da chotos 309
¢ iction.of Family COULts............vsuuu...... 233020851 20, 0MSOGR1 310
RORBRAMIOR O SIIL ...v....cooeeeonraene s enencssernnn 20U BB RN 310
\J{sssl}e ofiSummens and Notice....cli ... cxtile. 0 o ammbro . 312
NS riten Statoment.....\c.ccoonsinsiivitiusininini i 10 il L5 313
9. Conseqence of non-appearance of the parties ..o (DYRAEA 314

100Pro-trial proceeding &1:: 52 54l M antizhee o saislay noizivo 316
\U/lﬁlwiln GO ovvnvosesizonssssiintsasnisssissns o idoossns, EOTBINBINNO] 316

12. Recording of evidence............................ T AR A 316
A% COSNSionaEINInk e . i s 317
14. Compromise e O S 318
i e e SRR St ST 318
16. EntorcOment of Deeles. ... ... 00l 5.0 0 e 318
16A. Int Order by Family Courts..:amastainanc. Lbng siiT o 319
IBOBREBL.............ooisc iR B ascisseisssis s BIITE 319
18. Power of Family Court to Summon Witness................................ 320
190Contempt of FamilriCONS.......o...oosbns it rereenre, L DGRBS 320
20. Application and non-application of certain laws........................ 321
21. Appearance through agents.......................... R L 321
2B0COMILR. ... i 5l o8 servenh i) 0. auivie 160 Inamass 321
23. Ordinance VII of 1961 affected...........oowmumrrrrvrorooo oo 321
24. Family Court deemed to be a District Court for purpose of
HRIO0 N I b1y lebsien cinorsen e et smescd 322
25. Transfer and Stay of Suits and Appeals ........................... e b b 322
26. »Power to make rules ........................................................... T, 323

, Procedure on admission of application................ccooomverernnn......

A Text book on Islamic Law 33)
A Rt o e A S N T 324
§ Haekground of the establishment of the Family Courts............ 324
H. Maln features of the Family Courts..............ovovveevoeeovonnn. 325
{#) Conversation of “Munsif” and Assistant Judge Court............ 325
{h) Jurlsdiction of Family COUIS e 325
~{8) Attempt for reconciliation between the parties....................... 327
.‘ (i) Appeal against a judgment decree or order passed by Family
S B s R T 327
L e e bR s e i . 327
BRNIIRtUSS Of the FAMIlY COUIIS. ... cerrsrorerpsssrerscs sopmmmommemmmsiiorrasenie 328
{#) Pecuniary jurisdiction of the COurt ...............cooosoveeooonooeon 328
Chapter—-Twenty Seven
The Guardians and Wards Act, 1890
(Act Vil of 1890)
Hons:
Pnllmlnary.... ............................................ 329
" Mitle, extent and CONMNBRENINONE . 329
Repeulod by the Repealing Act, 1938, s. 2 and Sch...................... 329
Qaving of jurisdiction of Courts of Wards and Chartered
. . 329
UG T, Kl i 329
Power to confer jurisdiction on subordinate judicial officers
and to transfer proceedings to such officers to transfer
ptx,eeding‘to SHCh BEERRIS L it iviiaiunesninnsinp s v 330
* ~ Power of parents to appoint in case of European British
N ... 331
Naving of power to appoint in other cases ...................c..coo.......... 331
"~ Power of the court to make order as to guardianship................... 331
: Persons entitled to apply for order........................ : : 332
.\ Court having jurisdiction to entertain application...................... 332
b, Form of application...................oo..... 333
334




———

e —

(34) Contents

12. Power to make interlocutory order for production of minor !
and interim protection of person and property .............cceeeerennene. 335

13. Hearing of evidence before making of order.............ccceoecueueuenee. 335

14. Simultaneous proceedings in different courts..................ccovuneen. 336

15. Appointment or declaration of several guardians......................... 336

16. Appointment or declaration of guardian for property

34A. Power to award remuneration for auditing accounts...................

beyond jurisdiction of the Court............. 336
17. Matters to be considered by the court in appointing
T e TN 336
18. Appointment or declaration of Collector in virtue of office......... 337
19. Guardian not to be appointed by the court in certain cases.......... 337
20. Fiduciary relation of guardian to ward....... .337
21. Capacity of minors to act as guardians.............c..cceveeveeeeemeuenennne. 338
22. Remuneration of guardian......... 338
23. Control of Collector as guardian .. A 338
24. Duties of guardian of the person ..... 338
25.. Title of guardian to custody of ward 338
26. Removal of ward from jurisdiction .... b2 339
~ 27. Duties of guardian of property .. e 339
28. Powers of testamentary guardian ...339
29. Limitation of powers of guardian of property appointed or
declared by the Court................... 340
30. Voidability of transfers made in contravention of section 28
or section 29..... e o 340
31. Practice with respect to permitting transfers under section 29............ 340
32. Variation of powers of guardian of property appointed or
declared by the Court....................... 341
33. Right of guardian so appointed or declared to apply to the :
court for opinion in management of property of ward.................. 341
34. Obligations on guardian of property appointed or declared
bt B COUIL. .. cumapitgpriciopinso 342

A Text book on Islamic Law . (35)

343

....343
v wuty OF QUATIAN B8 trUStee ...........oooceeeeeeeeereeeeeeee 343
iwmﬂhlp among joint guardians...............ccveiviennn.. 344
FTT T T R G e 344
A 5051000100 arsnrasnsose 345

‘mr 10 ﬂuurdian dead, dlscharged or
T ..346

eamlw or pmwcdmgs of guardlan,
b ss s hntsscaso oo paninssblioniband 346
ve ol ward from Jurlsdiction........coeeeeeereerncns 347
S A —, 347
| Sbordinate Courts. ... 348
B s et aas o 34 n i dd dinsiiinnnns 348
................................ 349
T, SO T e T 349
B R AR ARt 1898880880 0300100 4a30ss0se 349
TR A 350
T 350

APPENDICES
Appendix-1
The Sharlyat (Application) Act, 1937

L R R 351
' of personal law To Muslim..............ccooovvvevevvevieeene. 351
351

‘ R iyt it

1513

.......................................................................

...........



,‘// . ,‘ﬂ T

B TR

(36) A Toxt book on Islamic Law 37
Appendix-II el agalist refusil to register a marriage.......coo..cevinciniiinens 366
The Muslim Family Laws Rules, 1961 L R S 366
Pritminary ‘ Qi msﬁ‘ilﬂes L Y R R 366
Nadechan e BRI Ll e i 353 RIS malntained by Nikeh Registrars ... 308
1 I BRRERT ... ........c:scoresosossesmosensgogenss 367
FORMS 1 & I~ [Omitted):iiniissmiad i guleiciamiadoigia 353 ‘ il e 7
Appendix-III " IR s 367
The Muslim Marriages and Divorces (Regtstration) e ﬁ b!ﬂhmued on payment of Prices .............o........ 368
Rules, 1975 hglmn. D, ..o 368
W o L —— 368
' ) e 368
Short title............. ST LSRN 0 RO IR L L TR, 357”‘} Bttt inisonsonsoensonsnsnmensonnes 368
(T2 2 (O] TR A S e s il B ek b iirs s iort o 7 o 368
Pedwisony Comvite iR BIOTE O T S AR 0 ] i e 367
Functions of the Advisory Committee...........ccceoerrirrareieeaiaianinias 357 "":» ................................ 367
Procedure for selection of candidates ..............coccorreuirerennensncennies 358 B 367
SA Licence of certain Nikah Registrars........cccooeeveiiiininninionainiiioiie 359 : B e sescioncoeseses e s G 369
6. Qualification of candidates..................o.e- i bin i by 359 g fa 3
T A RN . (oo R 360 | T m' ;) ol 375
8. Revocation, suspension and annulment or licence...........cccoceuuue. 360 .
D07 o MU ..o o occscicocctice bbbt sces e e BB AL 361 | B
VO TuriSAICON : oscieisssissensssissiscanss ibensbaniimsninsassssn SO AU L 361 | . ”mo 1086
DO Sl AN 363 | :
PR T 1T R RO 363 TR 379
L0 R O IHEE. .....smssmsniiiivmss i snssssrasnsisansanasnsibiivs ac s sose i 363 @ SRR 1 10t 01110111 5379
1B NN L o Lol ot o S 364 ARt oo oo o 379
15. Submission of charge report and return of licence on i B ssisccc et dunnon et 379
OHRNEe OEMMOCUIAHNE . ... ionsiennninsliosisiitiommonb bbb ot bar by 364*; R
16. Service of Nikah Registrars not Government Service ..................361 | 7 ug..m,.....................................; _________________ 379
17. Holding of other salaried appointment.............coceerecusuncucmcnacsenss 364 ““"mmm ,,,,, R il A 379
R IR T L s oo wgioaribin n s s hbidbie o osen. ....364 LK N s o T N 380
19. Procedure before registration of marriage.........cc.oecevseuseecncuruecacnce. 365 8 of the Family Court..........ocovvvvvvveero 380

20. Procedure before registration of dIVOICE....ovveuvsrivrsrinnrrneenenensensees

.......................................................



U

(38) Contents
11. Seal of the Family Court ............ccccovinmnniinienenreeeienensncnecnseciaene 380
Formi-A ¢ "RegiSter O SUILS ..cii (s sususesesieassenssssscsnsssessongnsnssssssssssssnss 381
Form-B : Register of Appeals.........ccoevveuruereureemeiersnnnensecsecnccenacs 382
Form-C : Form of Decree.............ccoccoveen v ey 383
Form-D : Receipt of Fine of Money Paid or Property Delivered............. 384
Form-E : Register of Receipts and Disbursement of Family
(Grobiimy: | AobreR AL A RN 0 0 L R R 385
Appendix-V
The Foreign Marriage Act, 1903
(Act XIV of 1903)
1. Short title, extent and application..........cccceueeeeemeeeeerniesresesnsecncnnes 387
Appendix-VI
The Special Marriage Act, 1872
(Act lll of 1872)

Preamble...... 0 diiatniiaiiniiis 389
Sections:
1. Localextent:sa.s.. ol ARG LB, 389
2. Upon which marriages under Act may celebrated ..........cccoeue... 389
3. Appointment of Marriage Registrars.... ; 390
4. One of the parties to intended marriage to give notice to

Registrar ol e e s, ..390
6. Objection to Marriage ...........ccceeeueeee 390
7. Procedure on receipt of objection...... 391
8. Certificate of filing of suit to be lodged with Registrar ............ 391
9. Court may fine when objection not reasonable........cccccccuece.. 391
10. Declaration by parties and witnesses.
11. Marriage how to be solemnized .. ..392
12. Place where Marriage may be solemnized 392
13. Certificate of Marriagé ........................... 392

13A.Transmission of certified copies of entries in marriage

certificate book to the Registrar General of Births, Deaths

392

and Marriages .. i

392

A Text book on Islamic Law 39
....................................................................... 392

Q mted person marrying again under Act .....ccceueneene 393

A BIRITIY (o ccvicinnnennsensisesnns s nsassennnass 393
ALY 0 393

W apply 10 lasue of marriages URARE ACE oy e usdamarstio s ss 393
Wl e lnggen solemnized otherwise than under Act.........393
b5 il imastinges vontracted before passing of Act] ......... 394

ﬁ Mlnﬂ declarations of certificates false

.t . " ...394
Mm ON COMPATCENATY .......ccconrammrarusecnscn 394

Shnt I vertaln cases of marriage under Act.......394
mﬂy of parties married under Act............. 394

" “ Al i 1o have right of adoption.............. 394

Amdu-vu
i Nirjaton Daman Ain, 2000

ot I of 2000)

TP PPN 395
T PP TITTOIORS 395
T 396

pited by combustible and like
oiis 1307
" i AR

lﬂd abduction of woman and

R R SRR a8 0930 hn e caneen Wil 398
B 398
_“ death fm TS, ...l 398
; mms sulvide of women, etc........... ey 399
e
it fir causing death for dOWry €fe. ceuveeeenevusienerminssesene 400



