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countries in Europe, Latin America and Africa including Israel uses
this sysiem for election.

Another kind of electoral system covered with the term PR is the
single transferable vote (STV). This system do not depend on the
existence of political parties and in that system the above-mentioned
"measure of grouping” is entirely left up to the voters themselves.

Mixed PR system combines a proportional system and a single seat
district system. The system tends to achieve some of the positive
features of both of these. Mixed systems are often helpful in
countries with large populations, with ethnic minorities and different
geographic boundary since they balance the mechanisms of
elections focusing on local or national issues. Many countries who
have adopted this system are Bolivia, Germany, Lesotho, Mexico,
Germany, New Zealand the Scottish Parliament and Welsh
Assembly of UK. Close at home Nepal used the mixed system in
2008 for electing members of the constituent assembly.

Presently in most of the parliamentary democracy, a demand for
Proportionate Representation (PR) system is growing for a simple
reason that it allows multi-party representation which guarantees
inclusion of divergent ideologies and representation of ethnic
minorities. But most strong argument is that the system counts for
each vote and voters have their representation to the maximum. It
also prevents ‘winner takes all' attitude and helps in the growth of
multi-party.

Duverger in his second ‘law’ says, "... the second ballot [majority]
system and Proportional Represemtation (PR) o multi-party-ism
(Gorfman and Lijphart: 1986). However Duverger has been
contested in this issue. Giovanni Sartorgi in his article ‘... the
influence of Electoral Systems: ‘Faulty Laws and Faulty Method?’
tried to dismiss Duverger's notion of growth of ‘multi-party-ism’ in
PR system of voting. However, since this study is not to analyze or
to produce an anti-thesis of these laws therefore, this debate is not
included in this study. Nevertheless, issue of a change in the voting
system remains a hotly debated subject in the parliamentary
democratic world that however does not exclude Bangladesh.
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Chapter 3
Electoral System of Bangladesh

This Chapter aims to provide a brief introduction to the formation of
mﬂ its historical background and various issues and pmblcn'ljs
'{ﬁﬂh‘ﬁmctuml and legal that it is faced with. '[:Ius would then hi-,ﬁ
"jh,-, reader of greater understanding of the requirement n.f IE]actngﬁ
Mmm that was taken in hand in 2007-08 as pre-condition to

||Fﬁl:hamentar:,r election in 2008,

' The Constitution of the People’s Republic of Ba.nglad::sh lays c{t;wn
ﬂpe composition and electoral sysiem. In that Article 65 (2) pmwdc_s,
“Parliament shall consist of three hundred mnmbslrs to II::e eh:-::te. in
accordance with law from single territorial constituencies by dugct
election and, for as long as the clause is effective, the members
provided for in that clause; the members shall be designated as
Member of Parliament”. Clause (3) of the same article under
' Mmth Amendment, Act 2004 mentions reserved 45_3eats for
women for next ten years further amended in 2!1}11 and raised to 50
seats.. Tt further says that women members "will bﬂ_elccu:d by the
aforesaid members in accordance with law on the basis of procedure
iﬁ proportional representation in the Parliament t_hr:;:ugh single
transferable vole". However, the clause does not restrict a woman Lo
contest in the direct election.

Analysing Article 65(2) and (3) it would appear that pa.rhameuct{
consists of three hundred fifty seats in whm.h three hunn:hl'c.
‘members are elected from single member constituencies on First
Past The Post system (FPTP) on multi-party system and fifty sea|:5
~ On proportionate representation in an indirect election based m} :hf:
- Mumber of party members in the Par].i,amcnt.. For the purpose of the
direct election of single member constituencies the entire country 18
divi into three hundred constituencies based on the population.
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Constituencies are delimited after every census and before any
Parliament elections by law under Article 119 (C). Delimitation is
one essential task of the Election Commission.

Bangladesh Election Commission (BEC) and its Powers

Election Commission, in most cases, derives power from the
constitution. BEC is a Constitutional body setup under Article 118
and Article 118 (4) stipulates that "Election Commission shall be
independent in the exercise of its functions and subject only to this
Constitution and any other law" (Constitution of Bangladesh,
printed with latest amendment August 1,2006 Part VII elections) .
The Constitution also provides power to the Election Commission to
lake necessary means and all possible measures to discharge its
obligation to hold free and fair election. Article 119(1) states, "The
superintendence, direction and control of the preparation of the
electoral rolls for elections to the office of President and to the
Parliament and conduct of such elections shall vest in the Election
Commission which shall, in accordance with this Constitution and
any other law" (Constitution of Bangladesh, printed with latest
amendment August 1, 2006 Part VI elections) In the interpretation
of Article 119(1) High Court division of Supreme Court of
Bangladesh while disposing a writ petition no 2561 of 2005... Abdul
Momen Chowdhury and others vs. Bangladesh and Others, Leamed
court in a judgement of 24™ May 2005 opined, "from a close
reading of Article 119 of the Constitution, it appears that the
Election Commission has been given a plenary power of
superintendence, direction and control of the preparation of the
electoral rolls for elections and therefore whatever power is
necessary for the purpose must be presumed to be there unless there
is an ouster by express provision" ( Writ 2561 of Aug 24, 2005).

Thus not only that BEC is deriving power from the Constitution but
being supported by the other institution like judiciary which acts as
guardian and protector of the democratic values of the country. In
that ambit reforms so far carried out by the BEC with the help of
other democratic institutions has yield desired result in 2008
Parliamentary and other elections held subsequently. All these
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orms done so far, especially of 2007-8, have put Bangladesh
tion Commission and election system ahead of other South

Asian countries which we shall discuss separately. .

orical Evolution of the System and BEC

bEC was established soon after Bangladcsi"i was Iibe{alcd.tas
P d under the constitution of 1972, Prior to the |1|?Brat|+::ln
'Dhaka had a regional election office since ECP was established in
3@5& Therefore, the staff those constituted BEC had the lcnntmu::::i
experience of holding elections and referendum at all Pakistan basis
and Provincial Assembly elections under civil government. The staff
those played pioneering role in establishing BEC Flmusl from the
scratch had experienced one of the cleanest elections to the then
Pakistan National Assembly in 1971 which was won by AL. Tlhr:se
officials and staff had also held election to the then East-Pakistan
Provincial Assembly in the same year. These experiences paid rich
' dividend in setting up the BEC at earlier stage of liberation.

'BEC was strengthened and further structured on the sound footing
‘with the enactment of the most important electoral law the
~ Representation of the People Order 1972 (RPO-1972). A number of
rules and regulations were also enacted in the same period. Under
‘the new order the voting age was lowered from 21 to 18 years.
‘Under the Constitution and as per the procedure set in Ehe RPO the
first Parliamentary Elections in Bangladesh was held in March 7,
1973, The country was delimited into 300 constituencies ‘hamdlun
the seats limited by the Constitution. A total of 14 parties :_ncIudJl.ug
“independent candidates those participated in the election in v:rhmh
AL under Bangabandhu Sheikh Mujibur Rahman emerged as single
majority party with overall majority securing 282 seats out of 289
contested constituencies. Though the election was succh:;j&fully h:_-.ld
by BEC vyet it was not above, however feeble, opposition parties
eriticism (Mannan: 2005: 49-50).

Article 65(2) reads, "... the Parliament shall consist of three
hundred members to be elected in accordance with law from single
territorial constituencies by direct election ....", though the
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Constitution did not mention any system of voting rather left to the
‘law’" but the Article specifies the method of election of members i.c.
* direct election’ which remains open to interpretation. Be it as it
may, the first ever Parliamentary Election was held under FPTP,
single constituency basis in Bangladesh as is practiced in most of
the Commonwealth and other countries of the world. The regional
countries both India and Pakistan had adopted FPTP since
Independence in 1947. Keeping in view the system followed in the
region and elsewhere, Bangladesh elections at National Assembly
including local government are also held adopting FPTP system.

Critical Electoral Areas Faced by BEC Since 1972

Ever since establishment of BEC it had conducted numerous
elections and bye-elections including all local elections till 2003, It
had conducted 9 parliamentary elections up to 2008. BEC conducted
three (3) Presidential Elections under presidential system and five (5)
Presidential Elections through the votes of members of Parliament in
Parliamentary form of government till 2009. BEC also had the
experience of three (3) Referendums in 1977, 1985 and 1991.

Apart from elections at national level, mentioned above, BEC
conducted other local body elections. It has the experience of
Upazila Parishad election in 1985, 1990 and latest in 2009. So far
BEC conducted fifteen times city corporation elections till 2011-12
and eight times (8) Pourashava Election including few elections in
2008. BEC conducted Union Council elections in nine occasions till
2011. BEC also conducted one time Hill District Council Election.
This particular election was bit complicated and cumbersome as
BEC had to rearrange election of fixed numbers of council members
from different tribe and chairman reserved only for tribal candidates
in all three Hill Districts of Chittagong Hill Tracts.

Analysis of all these elections showed that there existed critical
areas ol Electoral concern which did not receive adequate attention
for looking into the detail for rectifications. Only plausible reasons
for such lapse was those could be advanced are, lack of foresight,
rescarch and due to non-conducive political environment.
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Iﬂg\ruﬂmless, study shows that there remained some less identified

* critical areas most of which became overreaching factors for

reforms.

In broader terms, the most critical area that lingered i_‘ur lc::f was
Jack of public confidence in the clcctumll process. While an E-,;;m:g
peoples’ faith in entire electoral process four key areas that gegﬂsmc;
bﬂ constantly evaluated and rcfum_md, as was Fh.:m in Zl}ﬂh— i
holding fair, free, transparent elections and legitimacy of the en

~ sysiem are:
s Electoral Roll

¢ Electoral system e

e The structure of the EMB or Election Cs::m:msmm‘i: The
structure includes all laws especially ele::tur_a] laws .thnse
provide legitimacy of EMB functions and provides legitimate
power to conduct the election acceptable to the society.

» The physical structure is also remains critical as discussed.

These were, however, the main areas that were identified, in broader
terms, for the reform process in 2007-08.

Electoral Roll: There is ample proof that _Eleelura] Roll wu:s
manipulated during the last two decades whu?h had b?en in the
centre of the political turmoil after every election especially 51n§e
1991. That remained the most critical area that needed to be
corrected, Over the years public had lost confidence on the Elcctzlra!
Roll. It was proven during 2006 political mayhem. It was found lat
almost 1.2 million spurious name did exist in the old Electoral Roll.

Electoral System or Process: Electoral system or pmcass_:ncluqii
all aspects of election. Legitimacy of the electoral process is cruci :
for the establishment and maintenance of democracy. Lack ©

confidence in the process by the Public could be fatal f::rr democracy
o take roots in a society. If the electoral process 18 LhIf:mEi.‘l by
skewing the rules of the process, designed e.}ecfnral Pmce-h;]ﬁ
favour of chosen actor over others and voter choice is systematic :;1
mipulated by rigging (since the voting process 1 made throug

the electoral administrative process) then the public confidence 1n
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the system erodes. Such g situation then can jeopardise the entire
ethos of democracy. Faith in clectoral process is critical in

maintaining democracy. Unfortunately, over the years such faith had
eroded in Bangladesh.

Structural Issues: One of the most important factors that remained
critical was the lack of public confidence on BEC. The fact has been
adequately covered. BEC had suffered even on the question of
legitimacy as there was no principle rule for appointment of
managers Le, Commission. Most of the lime legitimacy of the
appointment of the Commission has been questioned by the public.
In most cases appointment has been made by the palitical
govemnment from persons of their liking. It remains unaltered ti]|
date and therefore, the appointment process of the Commission stil]
remains a critical area that needs focus. One glaring example is the
intervention by the President of the country on the question of
appointing EC after Dr. Huda Commission. President Zillur Rahman
had called for consultation with the registered political parties that
started from 22 December 2011, This could be one ad-hoc
arrangement though laudable since this was first ever attempted
issue based dialogue in the country’s history to resolve a burning
issue through an attempted consensus, At the same it is pity that this

reached where as the appointment trough a consensus was most
critical,

However, the atternpt was, howsoever ad-hoc, has at least resonate
the need for a pPermanent structure for selection. Therefore, it
becomes imperative to enact'a law that would take care of the
appointment of EC under that Jaw as envisaged in the constitution,
BEC under Dr. Huda had Suggested a drafl law but remained in the
cold storage. Thus the appointment of EC would hardly be termed
as “all party consensus decision’

The suggested draft law that was torwarded to the government by
BEC envisages constitution of a search committee headed by
incumbent Chief Election Commissioner with Auditor and

'3
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Court Judge to be nominated by the Chief Justic.e and {Zhw&rmrlm n;’
Enﬁ-{:ﬂn'up tion Commission, first three being ccmsm:tmnaf
gppointees and later is a head of a statutory body. The procedure o

selection of EC etc would be discussed later in detail.

Along with questionable appointment of the Election Enmrm:_ﬁlttt:n
the status of its secretariat, as that wmk?'. as the backbone uf u:
.t}mumi:zﬁiﬂn, had been a critical area within the snucnfqr? 0 ﬂ]L
BEC. The other element of slructuraitﬂlmngth of BEC is z
.Igiecwrﬂl law, rules and regulations. Unfortunately there remaine

£

 serious flaws in these legal documents those are supposed to
;-::ﬁutugthen the hand of the BEC.

Ele have been insufficient in reducing
- Electoral law has been found to !
{the ever increasing tendency to use money and muscle powers to

;Fompwlicr General, Chairman Public Service Commission, a High

~ skew the rules of the game as well manipulate the system. Use of

~money and muscle power had become the main element of

distorting the voting result.

~ The other area of concern remained to be the process of nomination

by the various political parties in muhang_e uf_ monetary benefit.
"Tl:u.& practice had almost become endemic .wm] almost al! the
political parties. Alleged finger had been pointed towards bigger

parties as well.

~ One of the contributing factors to the distortion of the system was

‘the mushroom growth of political parties and their participatinn_ in
the election which not only entailed extra burden upon the election
Managers but gave rise to other unscrupulous activities to crt:;tm:
‘Enough problem in election management. Most li!lf_ Lhu_sa pmut;;
-:blrdly existed in national politics other then participating Ir:‘ o
Election and not polling even 1 percent of Ithe votes. For :Ixamhp ;..d _
Political partics participated in the 8t Parliamentary El:l;lmn ed u:
2001, Except 5 parties and including a group of 486 mdap;n enI
tandidates, none of the participating parties polled :my!hmg above
‘Percent including a party filling 140 candjdlates. Beside 6 glmd'ntes,
:"-ﬁly 3 other parties secured 1 seat each filling over 50 candidates
ABEC source: 2002).
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The other issue that has bheen creating unmanageable logistic ang

discipline problem was the flurry of unchecked number of

independent candidates participating in the elections without any
conviction. Most of these independent candidates have been landing
them as ‘dummy candidates’ on behalf of the big party. This seem;
to have been a menacing problem in every election held up to §th
Parliamentary Election. At times presence of large number non-
serious independent candidates, ‘dummy candidates’ had led to utter
disorder in the polling stations. Though the RPO -1972 had some
criterion set for party candidates but none for independent
candidates that kept the flood gate open for non-serious candidates
to participate election with various motives. The fact is evident from
the statistics that are available since the parliamentary elections held
from 1991 to 2001. Out of total 2,787 in 1991, independent
candidates were 424, in 1996 out of total 2574 independent
candidates were 281 and in 2001 independent candidates stood to
486 out of total 1,939 candidates (BEC souree: 2002), This kind of
bizarre situation breeds indiscipline in the polling stations and creats
huge logistic problems.

Relation between BEC and political Parties: No formal relation
existed between BEC and political parties other than election period
as there was no provision in the law for mandatory registration of the
parties with BEC. Due to non-existence of such provision there were
no binding for political parties or for BEC to maintain a formal
relationship between two most important institutions of democracy.
Having studied the other regional countries EMB structure it is
evident that BEC had no such binding till law was reformed in 2007-
08. Therefore, there were checks and balances to put political parties
in some kind of bindings and to monitor mner-party discipline.
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_idered as critical areas of reform and dL_JE_irnp.mnuncc Is

~ded. For example in India a separate commission 18 set up to
f. . a fair play in delimiting the constituencies. ‘
) d terms these were identified as the critlicul areas for
'[iuns but no serious attempts were made in the past to
Ive them through Electoral Reform.

3 afore, unless these critical areas were addressed and _refla;::;-:;
o gh repeated elections those could demonstrate neutrality nf e
% through even handed application of Ia?.f. Lnlck of use 01 e
ate electoral roll prevented restoration of public confidence.

ame imperative on the part of BEC to restore public
de:;: ]::'3 that it Lr’lad to undertake an arduous tas]-:l fu:ji to
ify and then to address the critical areas and to rectify them

be facing the real test i.e. elections. This is what m}: BEC (Zih](i]:—
2) undertook through out the period of 2007-08 before Iatlmcﬂ gs
Eh‘h} series of successful, fair, leg:itiman? and awceFtable election
including most highly appreciated, within and outside the country,
1rﬁlitrrnmal Assembly Election of 2008 i.e. 9" Parliamentary Election.

i

Institutional and Structural Issues

‘Imk of Peoples' Confidence in the Process: The Eaug:.adcah
dectnrn] process that has been practiced so long had sgmn:l acu::
»ulﬂse were not given close attention to though democratic electio :
'ﬁﬂm 1991 have been satisfactorily fair as they were condu;:tr.:
‘under NCG installed since Ershad’s fall in l&]Efl{l, Yﬁ.‘ E‘t:;r;ﬂ];ai : EIEE
K icism from the losing parties of manip !

mmge:cﬂltgxn:ezt, in 1990.91 NCG of Justice Shahabuddin all

other elections have been seriously questioned by the defeated

Parties. Political confrontation between ruling BNP and npp}:rs:t!ﬂn
heacded by AL took disastrous turn after 1994 Magura-2 bye ¢ ccluun
Conducted under the ruling party. Opposition demands grew on

' ‘Hﬂ‘lﬂs like: installation of neutral care!.ukurl government ﬂ:{CGj l:

conduct parliamentary elections, reform of electoral process an

I changes in the conduct of election, reform of Election

Delimitation of Constituencies: Another important area which may
also form part of structural reform is that of delimitation of the
constituencies. This is an important issue that definitely adds to the
factor of restoring confidence in electoral process. This is not only
subject of statutory law but Constitutional obligation to create level-
playing field for candidates participating in the process. The fact had
been ignored for 24 years. In all other countries this factor has been

185i0n.
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The political tangle on the issue became seriously confrontational
The ruling party, BNF, did not yield to the growing demand of the
opposition. Unilateral decision was taken to conduct election under
Fhf: setup that was in place ie. putting president as head of the
intenm government. There were no compromises made from both
_lhe end. Due to the absence of institutional compromise, the issue of
institutionalising of a NCG became the sole issue of confrontation

between ruling BNP and opposing AL. Issue of other structura]
changes was relegated.

Election Commission remained independent only on paper till 2008,
Election Commission secretariat remained under Prim Minister's
Office which seriously jeopardised the independence of the Election
Commission. Not much atltention was paid to strengthen the
Election Commission by amending the electoral laws. Under the
confrontational political environment, Dhaka-11 bye—election was
conducted where serious allegation of vote rigging was brought by
AL but to no avail. Election Commission was rendered hclplesé.
Then was the much talked about Magura-2 bye-election which
totally exposed the inadequacy and inefficiency of the Election
Commission and the process in delivering a fair and free election.
Election Commission was viewed as surrogate of the ruling party.

The failure of the then Election Commission in tackling those issues
was due to some basic structural and psychological factor;

» The organisational lacking of Election Commission

¢  Election administration process

«  Controversy over voter list

e Inadequate law to tackle crisis and

*  The political environment

The organisational issue: One of the main issues was that the past
:e:l:clnml reform processes did not have enough element of integrity
in the eyes of public and opposing political parties. Therefore, even
though there were feeble attempt to bring some changes but it did
not affect on electoral culture. No serious attempt was made to the
basic structural change within the Election Commission setup.
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“phere had been attempt to free the Election Commission Secretariat
from the influence and indirect control of the Prime Minister’s
nffice. Whatever effort was made by the Election Commission and
= civil society did not materialise due to lack of political will
ss the political divide. Therefore, it had calamitous effect on the
uct of the elections as was evident from the above discussed
elections. Election Commission could not effectively control the
imistration or the election management system due to unseen
ence of the party in power,

ion administration process: One of the biggest problems that
jon Commission has faced in past years, is the Election
inistration system that was and to some extent is practiced.
ion Commission has to outsource huge number of manpower
ding that of law enforcing agencies from the civil
inistration and from forces under the control of the government.
nately though, due to the low political culture over the years,
great extent, larger parts of the civil administration has been
hiticised in such a manner that there are political divide within the
pistration too. This state of affair makes it difficult for Election
ission to deploy such large number of personal to administer
[1om.

fathom the enormity of the problem it may be mentioned that
out six hundred thousand personnel were involved in the 9%
amentary elections. 64 Deputy Commissioners were appointed
s and 35,263 were appointed as presiding officers, one each
each polling centres. To assist 1,77,277 assistant presiding
5 and 3, 54,554 poling officers were appointed. In addition
¢ number of members of law enforcing agencies including
led forces had been deployed. There was around 10 percent
Tease in the manpower in each Parliamentary election since
ration mainly due to increase in the polling centres. It is simply
stical mightmare that Election Commission has to hold
Hons to 300 parliamentary seats in a single day.

been age old practice to appoint Deputy Commissioners as the
dor one or number of constituencies, These and other officers
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then remain susceptible to intimidation if the elections are helg

under political government, Though after introducing the system of

NCG under the Anticle 58 of the Constitution, deleted from th,
amendment of 2011, there had been minimum cases of intimidatiog
by l_he political parties yel there have been serious allegations of
partisan behaviour of some key personnel includi ng, to some exten
that of law enforcing personnel. Though introduction of {:ﬂrl.’tlilki.’rl
government was thought to have helped overcoming of the trust
deficit of these administrative personnel but in many cases it was not
to be s0. A case in point of trust deficit was the rejection of the
resull by AL after the 1991 election though that election was
important in many ways. '

1991 election had special significance, One, it was revival of
deqmcmc:,r after the fall of Hussain Muhammad Ershad's ‘autocratic
regime’ or ‘pseudo democracy’, who was compelled to resign by
large democratic forces with sustained people’s uprising led by AL
under 5k, Hasina and BNP led by Begum Khaleda Zia. Two, it was
for the first time in the history of Bangladesh that a non-political
government known as NCG under then Chief Justice Mr.
Sha]liabuddin Ahmed, as per unanimous decision of all the political
parties, was introduced. With ten neutral non-political advisers Mr.
Shahabuddin and his NCG held the election to 5% parliament which
was acclaimed to be the fairest elections ever held till then through
w!114_:h BNP formed government under Khaleda Zia, as prime-
munister. The result not only surprised political pundits but Begum
IKImleda Zia and Sk. Hasina as well. Many a political pundits,
1nc1udjng_ Awami League president Sk. Hasina, had contemplated
AL to win to form the government but having lost to Khaleda Zia
she rejected the election result alleging to have been manipulated in
favour of BNP by some beneficial quarter, She commented, "Voters
had voted in my party’s favour but some unidentified undemocratic
force :funspired with an invisible force to deny the people the benefit
of their verdict" (Hakim, 1992:160). Earlier on the Election Day
she expressed "deep satisfaction” having cast her vote in the pclliné
booth. Her statement reflected the fragile political culture. However,
that culture continues. Her claim however, was not accepted by the
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and foreign observer as 5" parliament election was termed as
most free, fair, impartial and peaceful election so far ever held
e country” (Hakim, 1992:160).

ertheless, there have been instances in subsequent bye elections
some of the officials behaved in a partisan manner while
ducting elections. In most cases results have been either
enged or rejected by the defeated party or candidate. One
nple could be much discussed Magura-2 election which became
yst for the legitimisation of the concept of NCG. However, the
erience showed that it becomes difficult to minimise the
fluence that is cast on the civil bureaucrats and government
ials those on whom Election Commission usually relies for the
nduct of the election. The fact was evident in 3™ Upazila (sub-
strict) elections held within one month of the 9% Parliamentary
ections of 2008. Election Commission had to postpone elections in
pazila, voting centres and withheld the result of 15 Upazila due
to alleged interference mainly by the member of parliaments of
party in power and other interference. (Author's statement televised
22° and published in all news dailies, Prothom Alo etc 23
ary 2009).

itroversy over Electoral Roll: One of the basic instruments for
ring a free and fair election is a clean and non-controversial
al roll. If the roll is suspected by the voters and candidate or

ng elections with such roll that erodes the confidence of the
ple on the Election Commission and elections held with such
ecled roll becomes unacceptable to the people.

ined in the Constitution of the People’s Republic of Bangladesh
e 119, Article 119 (d) mentions and specifies the task to be
uted by the Election Commission stating * prepare electoral rolls
the purpose of elections to the office of the President and to
iament’ thus making Election Commission solely responsible for
Preparation and maintenance of electoral roll for the purpose of all
of elections. However, constitution also limits the number and
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put bindings on preparation of electoral roll in Article 121 which says.
‘there shall be one clectoral roll for each constituency for the purposs
of elections to Parliament, and no special roll shall be prepared so g
to classify electors according to religion, race, caste or sex’ (The
Constitution of the People’s Republic of Bangladesh —Article 121),
Though constitution does not specify the methodology to be used for
preparing such roll, except 18 years to be the qualifying age as voter,
yet different set of law under the constitution is enacted mainly (g
define methodology and the other qualifications of voter and the
process of updating.

However, the Electoral Law that existed before 2007 reform had set
the traditional methodology for the preparation of electoral roll i.c.
door to door visit by the enumerators to ascertain volers to be listed.
Many a times the enumerators were alleged to be partisans and
suffered from distrust. Door 1o door visil to enumerate was age old
practice adopted not only in Bangladesh but exists in many countries
in the world. In that system electorate had to fill up a form as
presented to him by enumerator. Except listing a voter with name and
address there were no extra visible identification system available to
ensure his genuineness of the listed voter during the poll. There were
no sets of system in place o check voting age while enrolling. In that
methodology there was no counter check to stop being voter in
multiple constituencies. There were no regular updating program,
except prior to next general election, which could not have accounted
number of dead voters. The system gave ample opportunity for
inclusion of spurious, under age and duplicate or triplicate voters.
Revision was a cumbersome process in that methodology.
Manipulation of the electoral roll in every stage was common practice
by unscrupulous enumerator. Though there was process of inclusion
and exclusion during the period of public scrutiny, if objections were
raised, but the process was so cumbersome that it increased agony
rather then mitigating the objections.

Since the electoral roll was not people oriented, rather the System was
oo bureaucratic, ordinary people had faint knowledge about the
process except becoming part of “Voler passive’ registration where
voter did not have any subsequent role. Though the entire process
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ed to be fair but due to ‘passive system' voters had no easy
s to find out if they were properly enrolled, therefore, by d_afault
electoral roll carried many errors of omission and cnnuniss.}n_n_. It
t huge margin of error and voter passive system, inaccessibility,
manipulation and bureaucratic registration process which made the
olment process a huge challenge for Election Commission. ]n
a cases this default made Election Commission controversial
d raised hupe political uproar.

case in point is the controversy over the voter list gf 2005 t!mt
perated the political heat and confrontation with E_ll:ctmn
ymmission. The brief study of this case would substantiate the

ation.

August 2005, more than a year before the defunct 9" parliamentary
jon which was scheduled in 2006, the then CEC ordered a door-
to-door enumeration to generate a new electoral roll, The then
position i.e. mainly AL led combined opposition, however, ullc:_gc:d
the enumerators hired to draw up the roll were mostly partisan
alleged that the process was manipulated to pad the lists with
ons of "spurious voters." Opposition leaders cited census da?,ta_ o
pgest that the new electoral roll included as many as 14 m11111cm
cess names. The roll prepared at that time alleged to have, Whll:ih
proved to be true, included 91 million names, a number that did
it seem credible in a country of about 130 million people (census
D1). Opposition also charged that there were huge percentages of
le below voting age i.e. less than 18 years of age, were enrolled
manipulate and rig the election.

‘Amidst these allegations sample surveys by number of NGOs
orking in electoral field validated opposition claims about
=--'-- ection of the voter list and their findings were well
‘documented, These surveys also agree with the opposition claim Ih:_lt
Some selected enumerators openly displayed partisan zeal. Thq:_ir
ng also substantiated that local political elites often ipte:rfr.red_ m
the enumeration process, and that some enumerators -':1|d n:m: wisit
dreas with concentrations of religious or ethnic minorities. Surveys,

conducted by Bangladesh based NDI, National Democratic Party
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USA affiliated organisation, and the NGO Brotee, working in this
field for many years, confirmed that there were approximately 12
million of extra names on the lists. This fact can be found in simple
analysis of statistics on ‘adjusted population by Age, Sex and
Residence’ of the census report of 2001. The table | shows the
demographic features:

Table 1: Demographic features of Bangladesh

rPU[JIl]a[iﬂll group | Million
Adjusted population age 0-04 16.88
_Adjusled population age 5-00 17.33
Adjusted population age 10-14 16.58 m
Population under 14 years 9.5 ]
Voters in previous and 91.31 (in 2006 list)
| Current photo voter list 80.85 (in 2010 updated list) |

Sources:  Statistical yearbook of Bangladesh, Zhﬂ‘ Edition'
Bangludesh Rurean of Statistics 2006, P42 and Election

Commission, repont oo Preparation of Vouer lise Mzy 7, 2006)

It would be logical to presume that even hall of the population
between 10-14 years of age group would have been qualified to be
voler in the electoral roll prepared in 2006, even in that case the total
voler would not have exceeded beyond 71 million but it was not so.
Therefore, the allegation of malpractice in preparation of electoral roll
was not merely opposition rhetoric but logically proven fact. It is
evident from the above study that findings by the NGOs of ‘spurious
voters” in the roll was a fact of the matter. Total number of volers
enrolled in 2006 clectoral roll defies all logic and simple mathematical
calculation. The number of voters enrolled in that controversial roll
was %ith of total population of that time which defied all logic. Fact
that the total population of the country and the electoral roll prepared
after the census 2001 does not provide rational statistics,

Leaders of the AL filed a court case asking that the new electoral roll
be ruled invalid, since the electoral law required the BEC to update
the existing (2000} electoral rolls rather than create entirely new rolls,
On 4 January 2006, the HC ruled in favour of the petitioners,
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= BEC nevertheless continued the process of preparing an entirely
sew roll, while appealing against the HC's ruling to the Supre;nr:
@uﬂ The decision not to honour the HC ruling led to a growing
" Whg perception that the BEC was acting partisan. In May, the
“Supreme Court upheld the HC's judgment and issued a contempt
ruling against the Chief Election Commissioner and the Acting

Secretary of the Commission for failure to comply with the HC's
January ruling.

';'hc controversy escalated further when the Chief rElEEtl_Dll
Commissioner decided in the wake of the Supreme Court's mhr;g
oot to conduct a new enumeration using the 2000 list as the basis.
nstead, he announced, it would be up to each voter to check and
gm:ne.ct his or her own entry on the 2001 list. By mid-June, it was
clear that the BEC, through its actions, had begun to ]n.m.: the
confidence of much of the public. Several govemment ministers
 joined the opposition and the press in openly criticizing the BEC.

! A few weeks later, on 7 July, under mounting domestic pmssure.lthe
- BEC relented on its decision not o undertake a new enumeration.
‘The Commission claimed that it amended its position based on the
:-Eﬁiniﬂns expressed by different political parties, a.ndl Pruf-:smunal.
social and cultural organizations, that door-to-door visits wquld be
more likely to lead to a successful revision of the voter List. A
second door-to-door enumeration of voters was _lhl.m mr.lt!ulcted in
hl}r and August. The process, however, was widely criticized as
being poorly administered and producing worse results than the
ﬁtﬁim enumeration. The number of voters registered was 51|1::11Iar
10 the earlier enumeration, fuelling opposition charges of a "fix" that
would be used to rig the elections,

The quality of the voter list increasingly d::vc'lnpad. into one of the
major issues of controversy surrounding the J:In.:ctlmlls. Thf: lists
were widely regarded as highly inaccurate. The BEC's handling of
 the registration process beginning in 2005 and throughout 2006,
together with its failure to seek an acceptable su1utmnl to the voter
Tists problem undercut its reputation and marked it as u*rc_dﬂemabiy
Partisan in the eyes of the opposition and much of the media. Its two
- door-to-door enumerations neither built confidence on the lists nor
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remedied their deficiencies. At each stage of the registration process
the opposition renewed its demand for voter lists with photographs
of all voters as a way to combat fraud at the polling stations. The
opposition, acknowledged, however, that a photographic list could
not be compiled within the time available before the elections.

The poor quality of the voter lists and the incffective attempts to
remedy the problem became an increasingly disruptive political
1ssue, which contributed to the opposition’s demands that the BEC
be replaced and reconstituted.

The issue of voter list became the bone of contention that raised the
political heat to such an extent that then opposition parties not only
opposed the voter list but demanded the resignation of the then
Election Commission, particularly the then Chiel Election
Commission Justice MA Aziz who remained a controversial man
throughout. His partisan behavior and defiance of court order
complicated the issue of voter list. To fathom the depth of the
problem one has to go into little detail of the issue,

On 21 July 2003 the then BEC decided to prepare a fresh voter list
for the conduct of the 9" Parliament Election in consultation with
the political parties of the country. But the invitation was rejected by
the main opposition AL and its 24 other supporting parties. The
opposition did not respond to the invitation on the ground that the
very CEC's appointment was in contravention of the provision of
the Constitution in that the then government had appointed a
Supreme Court appellate division serving judge with ulterior
motive, However, Election Commission disregarded the boycott of
the mainstream opposition parties and went ahead with consultation
with 57 political parties, many of which existed on papers only.
Majority of these pro-government parties supported that Election
Commission should go ahead with the preparation of fresh electoral
roll as earlier decided by the BEC, Based on these discussions the

BEC on August 6 2005, decided to prepare a fresh electoral roll on
following terms:

*.voter list to be prepared as was done in 1983, 1990, 1992 1995 and
in 2000 in accordance with the voter list law 1982 and voter list Roles
1982, The list has to be prepared as per said Law and Ruoles through
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enumerator adopting the method door to door visit for enlisting the
vaters.” (Decision of Election Commission on January 1, 2005)

It is to note that the electoral roll of the years mentioned in the said

decision were rendered ineffective with the initiation of the
preparation of the fresh voter list starting from November 22, 2005

by appointing various officials and making available of requisite

forms and publications.

Accordingly door to door enumeration for voter listing started
January 1, 2006. Meanwhile two writ ptliﬁl}l.ls QlﬁTﬂDﬂﬁ. Iand
9180/2005 were initiated in the High Court aganst BEC decision.
The court gave its decision on January 4, 2006 when Election
Commission was fully geared to collect the field data. However, the
court did not stay the decision of the Election Commission but
recorded its observation against both the writ:

The first ohservation was,

“The Commission should prepare Electoral Roll taking .rhc. exi.r:irlxg
Roll maintained under section 7(6) of the Ordnance as major basis.
If there is a computerized database the Commission J.‘hﬂulfd make the
best use of it and if not, a compuwterized Electoral Roll with database
should always be maintained to avoid future controversy, cost and

labour'
And in the second observation the court opined,

The person whose names are already in the existing Electoral Roll
cannot be dropped from the Roll unless they are dead or have been
declared to be of unsound mind or ceased to be residents or f:ea:red
to be deemed to be a resident of that area or the constituency.

The BEC nevertheless ignored the High Court order stating that
observation by the court did not make it mandatory to discontinue the
initiated process. This decision of the CEC was E{njwewar not
supported by the other two Commissioners. 'I'h‘e -I:iecmmn not 1o
honour the HC ruling and the rift within the Commission gave birth to
public perception that the BEC was acting parlisan as propagated h.y,
the opposition. However, in May, the Supreme Court upha].d the HF 5
judgment. The Supreme Court also issued a contempt ruling against
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the CEC and the Acting Secretary for failure of compliance of the HC
court mling.

At this juncture BEC, under CEC Justice MA Aziz, took another not
so well thought decision taking the Supreme Court orders in some
kind of cognizance. BEC announced, it would be voter's
responsibility to check and correct their own entry on the 2001 roll.
By mid-June, it was clear that the BEC, through its actions, had begun
lo lose the confidence of much of the public. On the unilateral action
of BEC few government ministers also openly criticised the decision.

A few weeks later, under tremendous pressure, the BEC reversed its
decision and cancelled the earlier decision of preparing a new
electoral, rather took fresh decision to carryout a second door to
door campaign. BEC claimed that it reversed its decision only to
accommodale the views of various political parties it consulted. The
claim of the Commission fell flat as no major opposition party or its
allies ever responded at the call of the Commission stating that they
have no confidence on the BEC. In actual fact so called consultation
with political parties as claimed by BEC was seen as a farcical
attempt to legitimise its unilateral decision. As per the BEC, 110
parties were invited to participate in exchanging views with BEC.
Point to mention that most of these parties were insignificant entities
in national politics. Many of them existed in letterhead only. Most of
these parties were regarded to be spurious organization. They had no
roots which became evident from the fact that only 39 political
parties could fulfill the registration criterion in 2008 under
registration clause of RPO 1972 (amended in 2009). This issue
would be discussed in a later stage of the book. However, only 57
parties responded to the call of the BEC with BNP only being two
out of largest parties in Bangladesh. AL and its 13 party opposition
alliance did not respond 1o the Invitation expressing their
dissatisfaction over the process of the electoral roll preparation and
lack of confidence on BEC alleged to be a partisan organization.

However, in-spite of all that is stated above the Commission did not
deter rather it went ahead with a secanc door to door enumeration in
4 slipshod manner that drew wide public criticism. The enumeration

il
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yas poorly organized and conducted in a manner thalﬂ:lt ::J;:g
gltered the previous electoral roll. The general people pETCEIVe i
mnd door to door enumeration was an c}rc—wash_m lf.‘glhl'll.lz-ﬂ 5
“fix’ that would be used by the party in power 1 the FPE“““ g
seueral election in rigging the process. This action mef; I]];grg
“ﬁ:e.l to the opposition demand for reorganisation of the
including resignation of the CEC. |
Be it as it may, serious doubl was r.}iscd najinnmdc_nn the quli’]:}:z
and accuracy of the voter lists. The issue dcw:lflped mto ﬂmt:h nt -
jnajﬂr controversial subject. The public perception was i:.ha;ﬂ a e
" BEC fixed up the voter list with spurious names 1o rig in 1.r-:1u1-=“.“|r
tuling party i.e. BNP. Thus uncertainty and Isusplcm:rd g;t,as
?ﬁlm‘uunding the elections, The electoral roll was widely reparde

~ highly inaccurate. ‘ o
?Im:k of Confidence on BEC: In conduct of ‘frea and fair cétiﬂh::::!
four ideal factors must play dominant part, Flrsl_ three are Elec =

I,,aw. Voters, Vote which all can be manipulated in one way or o :
'{!fnvided that the fourth and most important r:lcm_tf:nt ie. EMB tal,]ar;
:;play its role to ensure and conduct all ll‘lIEfE in a manner ﬂla
Eintcgrity of elections conducted are not quEEtllﬂl]Ed. "L_T'h?s_ can ?.,. cﬁ
:’hhppcn if EMB enjoys public confidence and its El’ﬂdlbll]t}’ 18 %
established through a transparent and non-partisan dealing in the

Iﬂmnrc process. The BEC is no exception to that.

'BEC was established since the liberation of the country L_mde;
Article 118 of The Constitution of the People’s Repuhh;s 0
3'Banglad::sh, The constitution provides other guarantees as regar : Itﬂ
its function, character and authority. The constitution also
guarantees the independence of the Elﬂ::r_inrn Cumm:ssmlnl. Blli',fnz
pi'ucc:eding further on the subject i'm'.al:iul,_gﬂr thlr: constitution
provisions needs to be examined and analyzed in this regard.

i 8 (1) states, ‘There shall be an Election l?n_mmlssmn
Eelia]:l’gc]];dt:;h f:uLsisting of a Chief Ele::lliun Ennumssmner_ dani:
such number of Election Commissioners, if any, as the Presi he_.nf
may from time to time direct, and the appointment of Ihf:_ C w]
Election Commissioner and other Election Commissioners (if any
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the CEC and the Acting Secretary for failure of compliance of the HC
court raling,

At this juncture BEC, under CEC Justice MA Aziz, took another not
so well thought decision taking the Supreme Court orders in some
kind of cognizance. BEC announced, it would be voter's
responsibility to check and correct their own entry on the 2001 roll.
By mid-June, it was clear that the BEC, through its actions, had begun
to lose the confidence of much of the public. On the unilateral action
of BEC few government ministers also openly criticised the decision.

A few weeks later, under tremendous pressure, the BEC reversed its
decision and cancelled the earlier decision of preparing a new
electoral, rather took fresh decision to carryoul a second door to
door campaign. BEC claimed that it reversed its decision only to
accommodate the views of various political parties it consulted, The
claim of the Commission fell flat as no major opposition party or its
allies ever responded at the call of the Commission stating that they
have no confidence on the BEC. In actual fact so called consultation
with political parties as cluimed by BEC was seen as a farcical
altempt to legitimise its unilateral decision. As per the BEC, 110
parties were invited to participate in exchanging views with BEC.
Point to mention that most of these parties were insignificant entities
in national politics. Many of them existed in letterhead only. Most of
these parties were regarded to be spurious organization. They had no
roots which became evident from the fact that only 39 political
parties could fulfill the registration criterion in 2008 under
registration clause of RPO 1972 (amended in 2009). This issue
would be discussed in a later stage of the book. However, only 57
parties responded to the call of the BEC with BNP only being two
out of largest parties in Bangladesh. AL and its 13 party opposition
aliance did not respond 1o the invitation expressing their
dissatisfaction over the process of the electoral roll preparation and
lack of confidence on BEC alleged to be a partisan organization.

However, in-spite of all that is stated above the Comnussion did not
deter rather it went ahead with a second door to door enumeration in
a slipshod manner that drew wide public criticism. The enumeration
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Wi i ducted in a manner that it hardly

s poorly organized and con B
Eﬁd the previous electoral roll. The general people percl:n?m_ad tltil:ﬂ
second door to door enumeration was an ey:—washhm legitimize the
“fix’ that would be used by the party in power in the rupc::-mmg
general election in rigging the process. This action provided mgré
fuel to the opposition demand for reorganisation ol the B
including resignation of the CEC. |
Be it as it may, serious doubt was raised nationwide on the :[1.1=1LIt11111.r
and accuracy of the voter lists. The issue dcvnl?pe-d into one of me
major controversial subject, The public perception was 1that that :1::
~ BEC fixed up the voter list with spurious names to rig in favour o
ruling party ie, BNP. Thus uncertainty and suspicion grew
surrounding the elections. The electoral roll was widely regarded as
highly inaccurate. . 4

. : In conduct of ‘free and fair clections
Lack of Confidence on BEC: 1 i
~ four ideal factors must play dominant part. Fusl_ three are E.lectfhral
Lasw, Voters, Vote which all can be manipulated in one way or other

provided that the fourth and most important elen?.ent ie. EMB -::arn
.'.Iﬂa}r its role to ensure and conduct all three in a manner that

integrity of clections conducted are not questioned. T:::]'i -::alr; cﬁﬁ
‘happen if EMB enjoys public confidence and its credi .t)r is o
‘established through a transparent El:ld non-partisan dealing in
 entire process. The BEC is no exception to that.

BEC was established since the liberation of lhf:,i:[}untr}f ?ndc;
‘Article 118 of The Constitution of the People’s Repubh; o
:Banglade.sh_ The constitution provides other guarantees as r_egar qlfu
its function, character and authority, The CDDSI*.II'IIIIID[I also
guarantees the independence of the El:cl:iu.u Eumnuﬂﬁmn: Bgfu:i
proceeding further on the subject heaa::hng thf: constitution
Provisions needs to be examined and analyzed in this regard.

The Article 118 (1) states, “There shall be an Election FDP]MESIUS
for Bangladesh consisting of a Chief Election Cmnrmssmmﬂ‘ an

Such number of Election Commissioners, if any, as the Pre&(lgfn;
may from time to time direct, and the appointment of lhejf m}
Election Commissioner and other Election Commissioners (if any
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shall, subject to the provisions of any law made in that behalf, be
made by the president'. About independent character of the
commission Article 118 (4) states “The Election Commission shall
be independent in exercise of its functions and subject to only this
constitution and any other law. Article |18 (3) provides the
protection to the Election Commission of its service. It states,
‘Subject to the provisions of any law made by the Parliament, the
conditions of the service of Election Commissioners shall be such as
President may, by order, determine: Provided that an Election
Commissioner shall not be removed from his office except in like
manner and on the grounds as judge of the [Supreme Court]’,

Having gone through Article 118 of the Constitution, as mentioned
above, following could be deduced:

* The Election Commission is a constitutionally guaranteed
independent institution.

* The tenure of the commission is fixed under the constitution,

* Commission is appointed by the President under any law or in
absence of separate law under the Constitutional provision,

» There is no procedure stipulated in selecting the
Commissioners under the Constitution but enacling a
separate law for such selection.

= There could be a separate law under the constitution provision
for selection of the EC, which is not framed il date.

However, the constitution is silent about the independence of the

secretariat that provides logistical and operational functionaries to
the commission.

Among many other reasons for people’s negative perception about
BEC that grew over the years, up until 2007, important ones were
lack of transparent process of the selection ol Commissioners and
the independence of the Commission secretariat,

In absence of any law framed under the Constitution for selection of
the Commission, entire business rests on the government of the day,
be it of any form. In parliamentary form of the government that was
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p i.e. presidential, experienced in the past, it was rested on the
pgative of the president to select for such appointment. More
en then not such appointment was fraught to be made upon
rtisan views. In most cases it proved to be so. One such example
as appointment of Justice MA Aziz, a serving judg& of the
ellate Division. His appointment by the then president was
nged in the court which added to the negative imﬂgl-: of the
mmission. Along with him the other appointments, ﬁspf:cl_ajl y the
pointment of immediate past secretary to the Commission Mr.
‘Zakaria as one of the Commissioners, who was perceived to have
been the protégée of then ruling BNP government.

‘Though in some cases couple of CECs was appointed during. the
NCG, considered to have been non-partisan, but some later actions
by these CECs brought back the same public perception. Though
hese Commissions had conducted three successful democratic
elections under three careiaker governments within the period of
1991-2001 yet the loosing parties had castigate‘d tl'u?st: being
!é'ﬂlgint!Ered'. a term became synonymous with mmnpulal:m:} of the
‘¥ote, brought allegations against Commission for favouring the
::ﬁiinniug party. The phenomenon continues till date though the last
claim was not as vociferous as the past because of the greater
%l'al!Spa.rency brought in the system before 2008 election.

Nevertheless, it was 1994 Magura-2 and Dhaka — 10 bye-clections
those became worst case scenario of the Election Commissions’
Partisan behaviour in favour of the government in power. These two
incidences were earlier discussed in this chapter.

However, the worst of the state of affair occurred when the BEC's
action created commotion over the voter registration all rlhrm.}gh
2005 and 2006, In that period the BEC's handling of the registration
Dcess was a near disaster. It failed to achieve an acccpt%hlc
Solution to the voter list problem due to the very obstinate h:?h:wmur
lew the CEC which undercut its already sagged reputation and

i
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marked BEC as insuppressibly partisan in the eyes of (h,
opposition, larger section of the public and most of both th,
electronic and print media. All effort of the BEC including couple
door-to-door enumerations neither built confidence in the electorg)
roll, thus neither prepared nor could bring any tangible change in the
alleged fraudulent entries in the roll. The opposition totally rejected
all effort rather were relentlessly putting up clamorous demand for
electoral roll with photographs of all voters as a way to combat
fraud at the polling stations and spurious inclusion of the names in
the list.

In sum and substance, the poor quality of the electoral roll,
lackadaisical attitude and the unproductive endeavors to solve the
problem became an increasingly troublesome political issue
contributed to the opposition’s tumultuous demands that the
Election Commission be reconstituted.

In this tumult by the end of 2006 opposition’s growing apathy and
loss of people’s faith in the Election Commission rendered the
institution totally beleaguered in that it lost its authority over its own
conduct. In many places supporters of the opposition went burning
down the offices in demand of the resignation of the Commission
and CEC in particular. Amidst all these political snafu the then NCG
of President lazuddin Ahmed increased the number of
Commissioners from three to five. Appointments were made in
September and November of 2006 which added fuel to the fire. The
Opposition and entire media termed these appointees as extremely
partisan. However, last knell on the coffin of the BEC led by Justice
MA Aziz was struck when entire opposition boycotted the g™
Parliament election which was scheduled to have been held o0
January 22, 2007 on the ground that BEC acted in total connivance
in rejecting the appeal on the decision of the RO who carlier had
rejected the nomination paper of one of the coalition key leader
Hussain Muhammad Ershad on ground that was not tenable DY
clection law.

The episode is worth recording here. Former president Ershad hcﬂdf"j
the JP. one of the four largest parties in the country, which had earlie?
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_acsed to join BNP but made a tum about and rather joined the
sition coalition instead at the very last moment. No doubt that
+d BNP. Ershad thought to have held mare then two dozen
le seats in the northern districts of the country. As the election
ced in one of the two decade old cases on a corruption HC
its verdict confirming the sentence of imprisonment, which
»d a minimum of two years of jail. The HC's verdict was
ged just on the verge of last date for submission of nomination

¢ for January 22, 2007 election. The verdict was pronounced
December. Ershad appealed against the verdict to the appellate
2 of the Supreme Court, at the same time his party called a
in his strong hold in the northem districts of the country. The
demanded resignation of then Chief Adviser cum President
n Ahmed. They further declared that till their demand fulfilled
ald not participate in any elections. Ultimately two weeks later
appellate division denied Ershad's appeal and asked him to
der to begin his prison sentence. Consequently his nomination
 tejected by the BEC under the RPO article 12 (1) d. Legal issues
the entire episode of Ershad’s disqualification in reference to a
ecade old case few weeks before the election was seen by the
tion and gave an impression of manipulation of judiciary by the
stives on behest of BNP as Tajuddin’s NCG was seen as an
sion of the outgoing BNP government.

g JP's path on 3 January, the AL and its coalition partners
ced the boycott withdrawing their candidates from the race
amounted to 60 percent of the total participants. The BEC
ever, was nol to deter rather announced their determination to
election without majority of parties who were abstaining.
heless BNP supported the BEC's stand. Number of
ional organisations tried to persuade both BNP and the BEC
re the participation all the parties to provide credence to the
1 but without any result. The Commission issued orders to
d with ballot printing, without the names of the withdrawn
es, Some of the prominent BNP members however were
elected unopposed by the BEC which proved the partisan
our of the EMB. BEC was viewed to be subservient to the

-
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NCG of the day who was actin £ as extension of outgoing government
of BNP.

The issue further accentuated virulent street agitation, initiating
daily siege and vandalising of Election Commission offices in
remote districts with cataclysmic effect which then lerminated with
the declaration of emergency rule on January 11, 2007. BEC by then
was most distrusted and a shattered institution. Public faith was
completely lost. So was the faith of many international institutions
which had earlier suspended their cooperative works,

Amidst all these political chaos the major change that was brought
by the NCG installed after the declaration of emergency was to
reconstitute BEC with people having cleaner public image. By mid
February 2007 3 member new Commission replaced the old one.
The first and foremost challenge that the new Commission face:
Was lo restore people’s confidence on the EMB without which it was
difficult to bring intended reforms as was the long standing demand
from both social and political spectrum.

Polarisation of Bureaucracy and its effect on elections: Like any
other EMB Bangladesh Election Commission also conducts
elections with the help of government employees seconded to
Election Commission for specified period under the Constitution
and the election law. Article 120 of the Constitution directs
president to provide necessary manpower support. The Article
directs,’ the president shall, when requested by the Election
Commission, make available 1o it such staff as may be necessary for
the discharge of its function under this Part’. Therefore, it becomes
mandatory upon president’ to arrange such staff. In any given
national election BEC needs to mobilize around six hundred
thousand personnel to he deployed al a time for the election
conducted in a single day. For example over six hundred thousand
personnel, including a large part being the members of law
enforcing agencies, were deployed in the conduct of 9
Parliamentary elections held during 2008. In that 64 Deputy
Commissioners were appointed as RO for 300 constituencies and
35,263 were appointed as presiding officers, one each for each
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polling centres. To assist 1, 77,277 assistant presiding officers and 3,
54,554 poling officers were appointed. All most all of these officials
were civil servant including teachers of government funded schnn]ls
colleges. In a very rare circumstance or to fill up the shortfall, if
: teachers of government funded private schools and colleges are

aken as polling officers. It is these grass root level c:fﬂc_r:rs and staff
are the kingpin in any given election and its conduct
efore, conduct of free, fair and transparent election largely
‘depends on these civil servants and government officials who are
\ _'-'..r. porarily placed under the law to the Election Commission.
‘Though all the personal deployed in an individual polling station are
vital to the conduct of free and fair election but of the appointees,
e RO and the presiding officer of the any polling station play the
t dominant role. It is upon their integrity and steadfastness that
conduct of free and fair election depends. These are the personal
can guaraniee that election laws are not skewed, voters arc
ven right to vote and vote or the result is not manipulated.

most important appointment is that of the RO at L}ie
stituency or administrative district level and ARO at Upazila
1 who, under the law, given with enormous power in the cnnd].mt
| election and superintendence on behalf of the Elect:ruu
ommission. They receive and scrutinize nomination papers, dacllde
ich candidates are eligible to contest. ROs appoint and trains
siding Officers, distribute under their mspunsibﬂ%t}r ba]]t?t, all
ion materials, and perform all functions as envisaged in the
®PO. Apart from ROs and AROs many high officials of the
‘ministries are also entrusted with election related duties.
In fact it was the ROs who were the final authority in acceptance or
Tejection of the nomination paper under the law. In RPO-1972
le 14(5), ull the recent amendment made, a candidate could
al to the Commission only on rejection by the RO but no appeal
the Commission was admissible by law for immediate remedy
st acceptance of a nomination paper even if such mmdic_iatﬁ had
€lements of disqualification. Therefore, any partisan views or
behaviour or favouritism and nepotism while scrutinising
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nomination mu]r{ put the entire process under serious question. A
case in |_:mnt, an mecidence in one of the constituency in the distric;
of CUI‘FLL]..IE during national assembly election 2001. The Deputy
Commissioner of the district, like all other districts, was appointed
as R»‘.Fl by the Commission under the law. He proved to be a partisan
by his act as he validated a nomination paper of a candidate who
was proven to be a loan defaulter, Whereas the RPO-1972. prior 1o
recent reforms, 12 (c) which debar a loan defaulter but the said
deputy commissioner’s acceplence of nomination of a BNp
Cﬂl:ldidalﬂ despite the fact that his opponent, AL candidate, had
objected to such acceptance even after producing valid documents
Frum I.I_]e bank proving the fact. Since the law did not allow any
|n1medlmt¢ relief to the petitioner from the Election Commission, the
Commission remained helpless even when such gross violation of
Lhr:ll;?ruvisinn of electoral law was brought to its notice. RO's
decision was challenged in the court but the aggrieved petitioner
Cﬂl]].d get no relief at all. It all happened not only because of the
partisan behaviour of the said RO but largely unlimited power RPO
had vested on the RO. This experience called for serious review of
the electoral law.

Apart from all other duties that RO is supposed to perform one of
the most vital tasks that he is empowered with is the announcement
of unofficial result having consolidated the results received from
ﬂal:!'l centre prepared by the presiding officers at polling centre level.
Article 39(1) of the RPO-1972 empowers RO to announce the
consolidated result. It says, "...the returning officer shall. after
obtaining the result of the count under Article 37 or of the draw of
the i.“l under Article 38, declare by public notice the contesting
candidate who has or deemed 1o have received highest votes to be
elcctled. Here again the RO's decision is almost final, even if he
manipulates the result in favour of any candidate, ex cept challenging
in the court of law. In such cases the Election Commission has 1o
power to provide immediate relief to any complainants, In the past
Lhe,_re were allegations of manipulation of the result at RO's level by
losing candidates. There were reports of such malpractices by few
RO’s pressurising the presiding officers to alter the results of
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espective centres. There are examples of such manipulation; one
euch case was in Munshiganj Sadar constituency in 2001 election.
i :, » result was manipulated by the then RO in favour of a BNP
-;.,.-- idate against rival AL candidate.

In that above mentioned case study it revealed that on the close of

he poll of the said constituency the ARO consolidated the results of
polling centres except two, which were suspended for
pidable incidences. The result unofficially supplied by the ARO
rly showed that the AL candidate had won with sizable margin
e of closure of two centres. But the unofficial result was not
ed by the RO rather the next day RO called five of the
siding officers of the constituency to alter the results earlier
mitted in favour of the BNP candidate. The presiding officers
mbed to the pressure and altered the result with a statement that
ling was disrupted and votes were manipulated by rival
ididate’s goons therefore, they were forced to give earlier result.
efore it was decided by the RO for re-polling in all these centres
h later went in favour of the BNP candidate and thus was
slared the winner. The ARQ was also forced to change his
ement and cancel the result sheet that he earlier supplied to the
candidate. This was challenged in the court of law but AL
ate did not get the relief that he prayed for.

e are other incidences where malpractices were proved beyond
ubt but due to inadequacy of law the Election Commission could
or did not play its role as it should have. On the other hand these
mples prove that at the field level, unless the officials had the
age to withstand pressure or shun favouritism, it is difficult to
1 a fair and free election. It is unfortunate that the civil service
angladesh has, to a great extent, been politically polarised which
d for installation of the NCG but that measure also proved to be
Ticient to assure civil service to stand on principal of neutrality.

gh one expects civil service as a professional, impartial, and
political force, yet the reality in Bangladesh is, due to our low
cal culture like other sphere of society, this very important state
¢ have been reduced to what it is today. It is unfortunate to
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N'Eula that, by the time of the 2007 scheduled election there way
visible indication that, the civil service in Bangladesh remained
highly politicised, Even the recruitment of the civil servants almos
followed the party line. Thus the integrity of the service was
destroyed.

No one party could be held responsible for the state of affajr
described above but all regimes that ruled Bangladesh since
liberation could be held responsible for such sordid affair. This
d({rx-fmwd trend started with the introduction of military, quasi-
mﬂitary and quasi-democratic regime and continued even afler the
revival of "democratic regime’ since 1991, These regimes not only
politicised civil servants but maintained a policy of politicising
almost all state institutions. Be it as it may, it is alleged, that BNP,
in part by virtue of having been in power more then once and being
!l'lﬂ last regime, had achieved the greatest penetration in public
institutions that was so evident from the appointment of 205 Upazila
election officers whose link with BNP and its alliance, party’s
student organization, were proven beyond any shade of doubt.

In any election, particularly in national assembly elections, large
m}n.mer of security force are deployed in which military, para-
military, police and auxiliary forces are employed. Among these
forces police plays the most prominent part. In fact it is the police
administration that remains in charge and coordinator of the law
enforcement during the election period. Therefore, it is expected that
the law enforcing agencies would act as a neutral body but that has
not been the case in many places. Unfortunately, like the civil
service, the securily force, especially the police forces has also been
politicised to a great extent. It is due to the political use of police
forces by the ruling regime that police remain polarised. It becomes
a huge task for BEC to monitor activities of the police force
E§chialiy the key personnel like Superintendents of Police at the
district level and police Officers in Charge at the upazila level.
There has been number of instances during 2008 and thereafter
elections of changing or withdrawing such number of police
officials for alleged partisan activities. A case in point is Bhola-3
bye-election held in 2010 where the Superintendent of Police and
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_gntire officials of Lalmohan Upazila had to be changed due to
tiﬂl'ﬂﬁﬂ]] behaviour.

To ensure that civil service's nutrality during the conduct of
_elections, it has become routine affair during the interim caretaker
period to shuffle the entire setup of district administration including
key police personnel connected with the elections. This however has

pecome almost a ‘must do' for NCG. In 2001, for example, the CTG
reportedly moved about 1,300 civil servants into different positions
(in order to make a level-playing field. There were two reshuffles
‘made by two successive NCGs preceding national election 2008.

Apart from these reshuffles the Election Commission, under the law,
‘may ask to change any key personal directly or indirectly connected
‘with the elections and the government of the day is obliged to
!lir_;_l;nnge such personnel.

However, one of the main issues that remained as epposition
demand prior to the imposition of emergency on January 1, 2007
‘was depoliticising of the civil servant. In that bid the reshuffle made
'By the lajuddin Ahmed's NCG did not satisfy the agitating
opposition. The politicisation of the civil service thus remains a
Ei_gn.iﬁcanl factor in the general distrust of the election system that
contributed to the collapse of the election process in January 2007.

Politicisation of administration remains to be a lingering problem
till date that had to be taken into account by the BEC in subsequent
elections including the local election by appointing own officers in
the capacity of RO. The experiment worked well but same may not
be replicated in national assembly election due o its logistical
€nomity yet the probability remains to be evaluated. To quote an
example, also mentioned earlier, that about six hundred thousand
Personnel were deployed during 9™ parliamentary election held in
2008. Out of these, 64 Deputy Commissioners were appointed as
Tetumning officers; 35,263 presiding officers were appointed who
Were class | govemment or semi-government officials. To assist the

-}Fﬁsiding officers a total of 1, 77,277 assistant presiding officers
Were appointed out of government, semi-government officials and
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teachers frmln government and government supported schools ang
colleges. This was the highest deployment till that time. Tt became a

Herculean task for BEC to monitor these personnel during and after
the election period.

Structural Issue of BEC: Structural framework of the EMBs
around the world follows number of models in which three mode|
are the most adoptable. These are the independent model
governmental model and mixed model. Among these three thf_-l
independent Model of EMB, is considered 1o be the best model
followed by those countries where elections are organised and
managed by an EMB which is institutionally independent and
autran:;:muus from the executive branch of government, and
!.arhu:h has and manages its own budget, Under this model lE!'url_E.
15 not accountable to the government or to any minisiry or
Eiep:a{-nnent but may be made accountable to the Parliament
JUI:]IC{HI'}-' or to the head of state. It enjoys financial autonomy. It is:
constituted with members from outside the government control, The
government official placed within EMB office, remains under the
_funsdj-:lztmn of the EMB which is normall Y known as Election
Commission. Countries such as Australia, Bangladesh, Bhutan
Canada, India, Indonesia, Nepal, Pakistan, South Africa, Thailand
and many other emerging democracies follow this model of
electoral management.

The governmental model is controlled by the executive branch of
T_he government though the responsibility of holding of the ¢lections
15 vested on Ihv.r_: ‘department of election’ or may be called by any
other name. This kind of EMB is not independent of the executive
branch nor has the Independent supervisory powers, The
ngcmmcnlal model of EMB does not decide its budget and cannot
hire or fire its staff,

In 4 I_mxad model an independent board is responsible 1o formulate
policies those are implemented by the executive branch of the
government with varying range of supervision of the board. Many
countries like, France, Germany, Japan, Spain, Mali and Togo
follows this model.
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Like any other EMB elsewhere in the world, BEC is also structured
for holding and executing a free, fair and transparent election.
Establishment of BEC under the Constitution Article 118 it follows
the independent model of EMB since it started functioning as EMB
in 1972 soon, after the independence of the country. It graduated
from a provincial election commission under Pakistan 1o an
independent country’s Election Commission with handful of
Bengali staff those were employed during Pakistani period. The
BEC started with manpower of 77 but with experience of holding

elections at provincial and local level. The new setup of BEC then

had to carryout few task afresh that included re-demarcating the
constituencies, creating new electoral roll and help in formulating
the law, RPO 1972, which would empower BEC to hold elections
and provide the status of the independent Commission.

Initially BEC secretariat was created under a separate law as it is not
mentioned in the Constitution as an integral part of the commission.
The secretariat has been under the Election Commission since its
creation but status quo changed when under the President Order
(PO) on 27 may 1982 the secretariat was put under the President’s
Secretariat. That very order reduced the independence of the BEC
which as best case scenario could qualify as *mixed model of EMB’.

The status quo did not change with the re-introduction of
parliamentary democracy. The secretariat in that case became
adjunct to Prime Minister’s Office since October 10, 1991 till the
promulgation of the Ordinance No 5 of 2008 by the NCG of Mr.
Fakhruddin Ahmed months after reconstituting the Election
Commission took office. Later the Ordinance was converted in to
law as Election Commission Secretariat Law No5 of 2009 (Election
Commission Secretariat Act 2009). Since establishment, numbers of
National Assembly elections conducted by BEC till mid 2010 with
other details are at annexure A and three out of all these election
were held under military regime. Four National Assembly and City
Corporations and nine Union Councils election was held under four
caretaker governments. Apart from National Assembly election four
City Corporation and nine Union Council elections were held duning
Mr. Fakhruddin Ahmed's caretaker government after the
promulgation of emergency in 2007.
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Unfjer Article 118 of the Constitution the President appoints the
Chief l_:"lc_cljnn Commissioner (CEC) and such number of Election
Cnm.mlssmners time to time for the term of five years as may he
rr:qu%rtd, A point to note that there was no restriction on
dppointment of numbers of ECs in the Constitution therefore 1t
remained open to the president.* There has been incidence where
ﬁﬂ.:e.ECs. were appointed in 2006 and earlier. However, since 1972
mimimum two ECs have been appointed. The Constitution do not
mention any qualification for EC but constitution envisages, if need
be a separate law under which appointments of the ECs may be
made. If the Commission is constituted with more than one EC ip
that case CEC is to act as its Chairman. Though the CEC presides
over the Commission meeting but he does not have the Veto power,

To pass any resolution or policy matter related to election a majurjl'-f:
endorsement is essential. ;

CEC or the ECs cannot be appointed in any other government post
-j.-xc_ept n case of an EC can be appointed as CEC. The Constitution
is s!lcux On re-appointment of the entire Election Commission or any
of its Commissioners. This then remains the prerogative of the
president. There is only one instance where one CEC and one EC
spent extendfsd terms beyond specified terms of five years, Till 2006
there were nine CECs and seven out of them were judges, two were
Emm_ civil service and seventeen Election Commissioners were
appumfcq of Iwhjch eight of them were Judges. The current Election
Commission inducted after the emergency rule of 2007 comprises of
three nI]r:‘mbem: The current (last) CEC Dr. ATM Shamsul Huda is
from civil service and one out of two commissioners from judiciary
E]'.l.:.d thf: -:Enther ];tx-mjlitmw_.r officer, being the first ever in Election
mmission’s history. List of CE i
S t:r]}* CECs and EC till date are at Annexure

The Lﬂbk of the Election Commission is enshrined in the
Conslitution and law framed under it, Article 119(1) (a) (b) (c) (d)
lays down U}& task, * The superintendence, direction and control of
the preparation of the electoral rolls for elections to the office of

*  Under Fifteenth amedmient of the Constiiutg
thuteon Act 2001 (Act XIV of 20015 Secti ]
the numbes hive heen fixed 1o one CEC with Toar EC, i Rpea W
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President and to Parliament and the conduct of such elections shall
vest in Election Commission which shall, in accordance with this

Constitution and any other law-

Article 119 (1):
(a) Hold elections to the office of the President:
(b) Hold elections of the members of the Parliament:

(c) Delimit the constituencies for the purpose of the elections to
Parliament and:

(d) Prepare electoral roll for the elections for the office of the
President and to parliament.

Article 119 (2) of the Constitution of the People’s Republic of
Bangladesh, provides the basis of other elections to be conducted by
the Election Commission other than those stipulated in Article 119
(1). It says, ‘The Election Commission shall perform such functions,
in addition to those specified in the foregoing clauses, as may be
prescribed by this Constitution or by any other law’,

Article 119 (1) gives enormous power to Bangladesh Election
Commission to take any appropriate measure to ensure a free and
fair election. Actions taken on these issues the Election Commission
gets the legitimacy under this article. In this regard H C Division of
Supreme court in one of its judgment in a wril petition _No. 2561 of
2005 in matter of Abdul Momen Chowdhury and others Vs
Bangladesh and others and Appellate Division of the Supreme Court
Civil Appeal No. 57 of 2006, gave the interpretation of Article 119
(1) as ‘from a close reading of the Article 119 of the Constitution, it
appears that the Election Commission has been given a plenary
power to superintendence, direction and control of the preparation
of the electoral rolls for elections and therefore, whatever power is
necessary for the purpose must be presumed to be there unless there
is an ouster by expression of the provision'. This interpretation of
the relevant article of the Constitution strengthened the Election
Commission in performing its task without being interfered. This
interpretation was finally endorsed by Supreme Court in disposing
an appeal against the High Court verdict on writ petition in Civil
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Appeal No: 57 of 2006 heard on 11 December 2007. (Writ petition
No: 2561 of 2005 Abdul Momen Chowdhury and others Vs
Bangladesh and others and Appellate Division of the Supreme Court
Civil Appeal No. 57 of 2006: Aug 24),

From the foregoing Article, 119(2), it is evident that Election
Commission has 1o perform other election related task that may be
given to it by the act of Parliament. Under this clause of the Article
that Bangladesh Election Commission is made responsible for local
body election that in most of the regional countries is done by the
provincial government or designated ministry. Of late Bangladesh
Election Commission has taken the responsibility of the entire

operation of the National Identity Card (NID) under a separate law.
This shall be discussed later.

Be it as it may, to fulfill its obligation as envisaged in the
Constitution there are other laws those are part of Election
Commission structure other then staff and organizational structure
that constitutes Election Commission and its Secretariat,

In terms of organizational structure BEC (as of review period being
2006) broadly divided under two components, secretanat and under
it the field component. The BEC has an authorized staff of 2743
persons where as at the secretariat headquarters is supported by 83
officers and 237 staff. It is headed by a secretary to the government
who is placed under the CEC for day to day administrative
functions. Till 2008 this arrangement was unwritten ad hoc
arrangement which had given rise to difference of opinion within the
commission in the past. Though this was resolved in the new law for
Election Commission Secretariat in 2008 but that did not resolve the
difference of opinion within the Commission. Dilference of opinion
within the Commission persists which needs to be resolved o
ensure the neutral control of the secretariat This still remains a
structural problem.

However, if need be, the Commission may ask for some senior
ranking officers to be deputed by the government if no suitable
candidates are found within the permanent staff of the BEC. Unlike
many other sub-continent countries BEC has its own officers and

Ti
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staff both in the field and at the secretariat. Nev:nhel,zss BEC has
couple of handicap in regards to its nfﬁuzﬂrﬁ, D:I‘If: s that .thf:se
officers, though are recroited through Publ}c Service C,u_rn_mlss:_cm
but they, are not regarded as service cadre like -:]Il.ler adlmmst.m;.wc
cadres which makes the service under Election Commission
unattractive to the candidates, This 15 one of the drawhncllf.s that
Election Commission suffers from gattur]g more energelic ar!d
competent young people. The other handicap thal_IBEC fa-:e;'iafji_u
staffing in the field is the reserved quota for promotion from s : 5
below class 1 officers to the rank of district and Upazila level. [1T. has
been experienced that because of inadequate background, training
and education it becomes difficult for these promotee officers to
cope with the changes that are brought in electoral process. The rule
that was in vogue till 2008 had 33% quntalresn:rvn:d for such
promotion which in most cases cmam-{i }nnun'_lcrab]f: lagial
complicacy in the field of promotion and seniority ad]usu“nnn_L This
state of affair had entailed upon the efficiency of the organization.

According to the present organogram (revised one yet not
sanctioned)®* BEC Secretariat has a total of 211 officers and staffs
out of which 46 are class 1 officers, 41 Class II, 55 Class III and 66
Class IV staff. Point to note that out of the class I officers 10
officers, including secretary and additional rsecrctarj.f. are on
deputation from government ministry. Rest is directly recruited for
BEC by PSC except 23 are promoted from the lower staff. Most of
these promoted Class [ officers are ﬂ:mnd aged and lacks 1:
efficiency to comprehend the fast changing Electoral System an

Electoral Laws.

Among major functions of the secretariat is the implementation ;f
the Commission policy, preparation of the electoral roll,
delimitation, conduct all kind of election, print ballot papers for all
kinds of election, registration of political parties, registration of
NGOs for election observation {after the reform of 2007-08),
Supervision of polling arrangement thrnughnm_ the pn!is.
procurement of all kind of items related to the election, planning

* Revised Organogran, ns part of further refonn, came in foree after this book was frist poblished.
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and budgeting for all elections and provide legal advice to the
Commission apart from routine administrative work. With changes
and introduction of the National Identity Card (NID) Election
Commussion Secretariat would have to supervise and coordinate the
function of the NID wing as per revised organogram.

Pending 2010 modifications other function of the secretariat was
largely guided by the Election Commission (Conduct Rules) Rules
1979 later which was replaced by Election Commission {Conduct
Rules) 2010. The conduct Rule was changed to accommodate the
structural reform that was initiated in 2007.

BEC field offices are designed in three tier administration. These are
regional, district and upazila based officers and staff who are BEC
officials and staff. There is no provision for deputation at the field
level.

Entire country is divided in nine election region.* These are Barisal,
Comilla, Chittagong, Dhaka, Khulna, Mymensing, Rangpur,
Rajshahi and Sylhet. These regional offices are headed by, at
present, Deputy Election Commissioners; the designation may
change with the approval of the new organogram. There are nine
vacancies for assistant Election Commissioners in each regional
headquarters. These regions controls and supervises the work of the
83 district offices where one or more district officials are posted.
Point to note here that though the Election Commission district level
office commensurate with administrative district i.e. 64 districts yet
87 posts had been created which makes work distribution and
maintaining office discipline difficult. Currently (2007) only 45
district officers are posted as against 87 vacancies and 6 of whom
are promoted from other staffs,

So far the district offices remained the hub of the field activity on
behalf of the commission. These offices are responsible to facilitate
holding of the election, assist returning officer in the conduct of the
election, arrange election logistics and all aspect of the electoral roll
that including preparation, authenticating and maintaining the list.

* As part of reform one more region has heen added, latest being Faridpur,
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3 i i « Upazila. However, the
1o addition, supervise the work of the Upazila.

e ization of the Upazila office under reforms undertaken by
Election Commission would bning changes and challenges for
dmmct and Upazila offices.

,Bas:de 87 district officers in every administrative district one each
Upazila officers, have been posted. Currently 509 Upazila and

Thana Officers, wherever appropriate, vacancies exist, presently 298
officers are posted.
Upazila posts were created in 1995 by the then government but no
ippoinmfcnt could be processed during the tenure of the BNP
ent. With the change in 1996 AL government sgspf:nds:d
recruitment of these officers rather madé Assistant Commissioners
of land at Upazila level to hold these appointment instead.
Ultimately with BNP government back in power, after 2001
election, finally approval of appointing separale election officers
‘were accorded under which recruitment started in 2005. T!mugh
these officers were directly recruited by the PSC yet allegation of
favouritism, nepotism and political consideration brought against
then PSC'’s recruitment of these grass root level election {:ﬂ.ir.r:e_rs. It
was alleged that these appointments were totally puhucnseE:l.
. designed to influence the general election that was 1o be held in
'2007. This issue became a focal point for media soon after
installation of NCG under emergency and became a tricky issue io
tackle by the reconstituted Election Commission. However, 1t was
found that allegations of a particular party, political hackgr!}ulud was
discovered, actions were taken by the Election Commission _bj-,r
dismissing 87 officers that was challenged in l_he. Adnuumlrranv::
' Tribunal that ordered for reinstatement and the implementation of
the decision by the Administrative Tribunal landed in some legal

complicacy.

Upazila office is a new creation, As such its functi‘nu:s remmped
much undefined except that to assist district official in its funct!un
during voter registration, all kind of elections and :uilmt returning
officer or assistant returning officer as staff officer. With the reform
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that was broughtin in 2007 the duties and responsibilities are being
rehashed.

Over the years BEC's field offices have been working as adjunct to
the civil administration. There were no separate office spaces other
than shared accommodation within civil administrative offices.
Officers of all tiers were appointed as staff officers to the returning
officers who were invariably the deputy commissioners in national
elections and Uparila Nirbahi Officers as assistant returning
officers, except in some instances city corporalions or in some

municipality elections BEC appointed own officers as returning
officers.

Though the RPO is flexible on such appointment, which remains to
be the prerogative of the Commission, yet it had become a practice
to appoint deputy commissioners as returning officers for one or
more then one constituencies. Due to lack of experience and proper
training BEC’s officers have not been tested as returning officers till
2008. During four city corporations, seven union councils and
during bye elections of nine National Assembly constituencies
during 2008-2011 and BEC appointed its own officer in all city
corporation elections held.

To support the training curriculum for BEC officers a training
institute, Electoral Training Institute (ETT) was established in 1995
funded by external donour and the Government of Bangladesh
(GOB) with an aim to establish an effective training institute and
tram personnel of BEC. External donation to establish ETI was
under project ‘strengthening Election Commission’ for enhancing
capacity of its officers and staff. On the expiry of the project period
ETI became part of the BEC under revenue budget since 1999, ET1
is headed by a director with the rank of deputy secretary* with 26
staff. Though regular training is arranged mainly based on the
election related issues but much desired standard remains to be
achieved.

—

* clevulid to joint secretary in tatest BEC organogram. It has also increased number of staft
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Though ETI has had its contribution to some extent in raising skill
and awareness among the personnel and polling staff in f:lecm.r:a]
process but it has not achieved or designed 1o provide other training
" such as office management or research work. There exists huge gap
in structure in existing training institute which includes physical
infrastructure as well. On evaluation of the capacity of the BEC
officers it revealed that one of the weakest links has been illadt::.ll]fﬂf:
training on issues that involves office, financial and documentaton
management in particular and other issues in general. Quwentlry
BEC has to depend on government institutes for imparting ba_mc
general training for its young officers on issues utl;e:r than election
management. There is however, no scope that exists for research
work in the ETI as the institute is not designed as such. Even the
library at ETI and in the secretanat is inadequate to f].l]ﬁll s_uch
requirement. Neither the secretariat library nor the ETI !.lhl':lr}' in a
postion to help individual researcher. ETI is presently situated m a
hired accommodation which does not provide adequate space even
for more than two classrooms.

One the biggest handicap under which BEC is functioning ﬁ the
‘total absence of physical infrastructure like own accommodation at
center and field level. This definitely saps the working spirit and
‘individual growth of the prime constitutional institution of the
country which is directly connected with sustainable democracy and
- assists to build a democratic society.

As the Constitution provides the basis of the institution, simila_u'l)r it
also provides parliament with the power of enacting laws relating to
the election management, conduct and the management
functionality to the election commission. Accordingly laws enacted
by the parliament forms the part of infrastructure that strentgmer_:ﬁ
the Election Commission in delivering its given task as enshrined in
the Constitution. Some of the important laws are mentioned here as
existed without amendments which was part of the reform packages
of 2007-08.
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Delimitation of Constituencies: One of the major tasks as enshrined
in the Constitution, as discussed above, is the delimitation of the
constituencies after every Census and before every election.
Delimitation if not done there is a provision for certification by BEC
stating the reason for not to execute such task [Ordinance XV of
1972 Article 8(1) (a) (b)]. Thus it makes the task mandatory but
from the record it reveals that BEC carried out 1973, 1979, 1984,
1991 and 1995 but except 1984 fully and in 1991 partly, physical
verification was made before delimiting but in no other occasion
such physical verification was ever made. Rest of the years as
mentioned the delimitation existed on paper or restricted within the
certificate that election commission issued before every general
election this led to Gerrymandering™® of the constituencies especially
during 1991 and in 1995, It was alleged that many of the
constituencies were manipulated and redrawn by the influential
politicians, This resulted into huge disparity between constituencies
that also affected the faimess and creating level playing field for
conduct of a fair election's. It is to note that the election expenditure
limit remained fixed for all candidates whether they are contesting
from large or small constituencies. However, there has been huge
political pressure against delimitation of the constituencies
particularly by the influential candidates who by and large been part
of the Gerrymandering.

It was unfortunate that though last census was completed in 2001

and report was published in late 2006 vet the then EC fuiled to
initiate the process of the delimitation for election that was scheduled
for January 2007. The then BEC had no medern tools for
delimitation nor had any principal set for such task. Not only that EC
was unable to delimit the boundaries in want of tools and ume
constrain but due to contemplated legal tangle and political pressure
then BEC did not venture in delimiting instead issued certificates of
delimiting by altering couple of boundaries as nominally as possible.

:" Gerrymurdesing. (o divide {n temitorial wl) mie election districss 10 give one paliticsl  pamy an
electoral majoeity ln a large number of distriels while concenuating the votng serenpih of tse oppasition
im ns few districis as possible

!
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Over the years BEC, till 2007, either did not put much importance
\n the issue or could not implement the law mainly due to the
,Pi'.lliﬁ':a] pressure that had been brought upon the Commission. The
ssure mainly came from few influential politicians who had been
elected from the same constifuency over the years. For more than
' two decade since total delimitation with on ground verification BEC
failed also to work out a principal for such delimitation. In the past
BEC neither worked oul a permanent methodology for regular
delimitation nor ventured in using graphical technology ,ﬂ“.ﬂ was
lﬂd is available for quick and accurate resolution. Delimitation
carried out since 1972 is shown in Annexure C.

selected Legal framework of Electoral System

[Representation of Peoples’ Order 1972 (RPO): (Enacted under PI_]'!
no 155 of 1972, amended in 1994). Being mother law for B]?C it
;:w:s the authority to the Election Commission to hol::ll naﬂnn§l
assembly election and empowers the Commission conducting a fafr
and free election as envisaged in the Constitution. This lf-lw is
ecomplimentary to the Constitutional provisions on election. This law
\was cnacted by President Order No: 155 of 1972 dated December
fﬂﬁ, 1972. Since then the act retained its nomenclature, Though ﬂll?I-E
hu been some amendments made in the past till 21?{]1 but no major
‘changes as part of reform package was undertaken till 2007.

The law contains 95 Articles and remained unchanged. RPO is
divided into seven chapters. The RPO deals with all aspect of the
pational assembly elections, Chapter I deal with the title, dates of
. effect and definitions, Chapter 11 deals about Election Commission,
jts formation, its procedure, powers and all other laws which would
facilitate discharge of its functions.

Chapter 111, TIIA and I1IB are the main stay of the RPO. Chapter 11
deals with the individual candidates and their conduct beft_:*rﬂ and
during election period. The main article that deals with the
disgualification of the candidates is Article 12 of this chapter. All the
three part of the main chapter deals with provisions of the
appointment of the returning officers, his authority, functions and
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Jurisdiction. Also deals with appointment of presiding and polling
officers, details of the constituencies, polling station, supply uahr'
electoral Imll. procedure for nomination ete. In one word the ch:;pml-
deals with the various activities as relates to election from
declaration of schedule to the consolidation and final printing of the
result. There has been major reform made in this chapter in 2007-08
in reform packages.

Particular mention must be made of Chapter I11A and ITIB. (Chapter
IIIA was inserted by Ordinance of 1985, chapter 1B was inserted
by Act XXIIT of 1994 and chapter IV was omitted by Ordinance No.
L of 1978). I1IA deals with the election expenses both at candidates
and parly level. These are private finance at party and candidate
level. There is no provision for public funding though there has been
demand for such funding. I1IB is to guide the ‘Administration and
Conduct during Election Period’. It details out the role of various
persons including civil administration and the law enforcing
agencies during the election period.

Chapter V deals with resolution of election dispute by the court and
elect?nn tribunal set for it. Chapter VI provides all the provision for
election related offences, punishment and procedure. Chapter VI A
deals with registration of political parties with the EC which was not
mandatory till reforms of 2007-08.

Chapter VII contains miscellaneous issue that includes BEC's
power to stop poll partially or the entire poll, conducting enquiries
by Electoral Enquiry Committee, authority to make all rules related
to l:‘:ﬂﬂﬂuﬂt of election under RPO and the Code of Conduct Rules.
Guidance and deployment of observers, exemption from law suils
etc.

It would be interesting to note that Article 91E that deals with the
power to cancel candidature at any period of election was inserted in
2001 amendment but had to withdraw under pressure of two major
parties along with mandatory registration of the political parties in
chapter VI A (Inserted by Ordinance No. 1 of 2001, Registration
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.; md were included and passed by the gth Parliament as Act of 2009,

\Other Laws: There are number of laws that provide structural
' strength to the EC. Few of these important laws are:

Slectoral Rolls Ordinance 1982: The law deals with all aspect of
preparation of the electoral roll, its procedure, various
sointments of Registration officers (RO) and Assistant
sistration Officers (ARQ). Procedure of preparing roll with door
o door visit by the enumerator, identification of the voters,
a thentication, draft printing, procedure for correction, final printing
the voter roll. In 1994 new insertion was made to include voter
tity card for identifying the voters at polling station before
ing ballot paper (Election Commission amendment Act 1994).
But the project failed and no further attempt was made. Entire

inance was changed as part of reform in 2007-08.

sting to note though, the law was made mandatory of issuance

the Tdentity Card to cach voter after the preparation of the
toral roll, but no further attempts were made to fulfill the

arranged for 9% Parliament without looking to change this issue.
' estingly, neither any political party challenged BEC nor any
 public took the matter o the courts.

Be it as it may, the entire process and the system of preservation of
the roll was changed to facilitate digitized form with replacement of
the Ordinance by Voter list Ordinance 2007/18 February 18, 2008
Was as part of reform in 2007-08. This new law brought a
Tevolutionary change in the entire electoral roll preparation,
Preservation in a central data system. The changes shall be discussed
in appropriate chapter.
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The Delimitation and Constituencies Ordinance XV of 1976:
The Constitution Article 65(2) limits the number of representative 1o
300 excluding 45* reserved seat for women for whom no
constituencies are marked. As per the Article 65(2) the
representatives are chosen as single constituency candidate under
direct election. To identify constituency entire country is divided
into three hundred constituencies based on the population
distribution within administrative districts. The constitution also
makes it mandatory under task for the Election Commission to
delimil constituencies. Aricle 125(a) in reference to Article 124
bars all courts from guestioning the delimitation carried out by the
Election Commission under the Constitution. Article 124 also
empowers Parliament to enact law in this regard. Accordingly “The
Delimitation of the Constituency Ordinance No. XV of 1976 was
promulgated which makes it mandatory for Election Commission to
delimit the constituencies based on population after publication of
every census report and before any general election.

In this regard Article 8(1) (a) and (b) stipulates,

(a) '...upon completion of each census, for the purpose of
general election to Parliament to be held following such
census: and

(b) *....unless otherwise directed by the Commission for reasons
to be recorded in writing, before each general election to
Parliament.’ [The Delimitation of Constituencies Ordinance
XV of 1972 Article 8(1)(a)(b}]

Representation of Peoples (Seats of Women Members): Order
1973 (PO No 17 of 1973): It provides the basis of election of
women members allocated to the simple proportional representation
system. Total of 45* seats are allocated to the party based on the
proportion of seats won in the parliamentary election. Women
members are to be elected by the respective party member

* 5 more reserved seats have been added under Fifteenth Amendment making total 50 scats
{Act XIV of 2011 of the Constitution),
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jament but most of the time these women are selected by thln
s spective party and are elected unopposed. Nevcrlhe]:ess, their
_pomination papers are subject to the scrutiny by the returning officer
‘appointed by the EC. The RPO Article 12 (1) and other clauses are
applicable for these reserved seals as well,

The President Election Act 1991 {Act No. 27 of 1.9'9.‘ J: This Acl
lays down the procedure for electing a President under a
 parliamentary sysiem. Presidential candidate esanually have to
have the gualification to be a member of the parhamen}, :I‘he Act
ﬁnviaages that the President is to only elected by the MP's in secret
ballot unless otherwise elected unopposed. The Act lays down the
appointment of the returning officer, preparation of the elnclnrfallrrml
selecting voting center, type of ballot paper and all uthle:r activities
from voting to counting and declaring the result. Intrmi:stmglj{, CEFS
have been performing the task of returning officer in presidential
election under parliamentary system.

‘The Bangladesh Special (remuneration and Privileges) Order | 5??.?
(PO No. 49 of 1972): The order is concerning CEC and Election
Commissioner(s) in the schedule for entitlements of salary, other
}éiilnwancas and privileges. This Act gives special status to the
Etnmnﬂmium including CEC, different than the members of other
.‘-';l‘.‘.ommissiuns. CEC including Commissioners are of the status of
' State Minister in the government Order of Precedence.

The Chief Election Commissioner and Cmr:mimfnmrs
fRemunemtim and Privileges) Ordinance 1983:; _[Drdmancr: qu,cr
No. LVI of 29 September 1983, Article 2) Ordinance deals with
salary that makes equivalent to the Judge of Appe%latjn Division for
CEC and High Court Division for other Cun:nmlssmners. It also
stipulates similar allowances (0 respective equivalent Iudg_es of the
mentioned courts, The Ordinance has not been changed since. :I'he
ordinance needs review as the parameter of the BEC jobs has since
::hMII enlarged with the introduction of the field offices, server

“station and NID.
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The Election Officer (Special Provisions) Act 1991 (Act af 199]
replaces PO 90 of 1990); This law deals with the appointment,
duties, control and punishments for negligence of duty or crimina]

negligence for officers deputed or employed to hold elections under
the Commission,

Apart from these laws the legal infrastructural strength for
functioning of the BEC are other laws those provides legal power to
the local body elections. However, it is to be noted that the
junisdiction of enacting any law is the function of the legislative that
includes the RPO and other laws related to the National Assembly
Elections. BEC only facilitates in the law making by placing
suggestions. It may also be noted that laws regarding local body
election-part only is processed in the same manner but the onus of
the initiation remains with the respective Ministry.

Besides the various laws there are rules that elaborate further the
relevent law which includes detail process of each law that rule
follows. So far as all election related rules are concerned, BEC
retains the power to enact or amend the rules by own accord and not
depending upon the government. The only function of the Ministry
of Law, Justice and Parliamentary Af(fairs in this re gard is to do the
vetting of the rules to ensure that no rule is contradictory to the Jaw
it belongs. Few of the important rules are discussed in brief.

The Electoral Rolls Rules 1982 (SRO No. 439-L/82/F-15(3/82-E-1.
September 30, 1982No.): One of the most important rules made to
carry out the purpose of the Electoral Roll Ordinance 1982 s
details involve the entire gamul of preparation, preservation and
utilization of the electoral rolls, detailing the process of the data
collection. The rule set out the detail process of appoinling
enumerator who are tasked to visit every houschold by door visit to
door to collect the particulars as required for preparation of the said
roll. Enumerator has the most important task under this rule Lo
ascertain the identity by the set procedure and also to ascertain the
eligibility for to be enrolled as voter. It also details out the function
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of registration officers, revising authority and mhe_rs mnn.ccted. The
rule also covers the procedure of claims and uhjc‘cuny agmr?m. wrong
or illegal inclusion of voters and for new inclusion if one is rma_sscr.i
out. The procedure for revising the list, amendment and currffcunns
to be made, before printing and finalizing the electoral ml].m also
provided in detail in this rule. The rule also covered prepa:rahun and
issuance procedure for voter identity card which was introduced
with Act no. 24 of 1994 in The Electoral Roll Ordinance 1982.

There were 10 forms pertaining to the rule that were aliac:hed.tu the
rule. However, this rule has been replaced after 2007-08 with the
new rule under the new electoral roll law as the entire process nl‘_ the
preparation and preservation of the electoral rm]l were changed jlntu
digital photo electoral roll. That would be discussed in appropriate
chapter.

The Conduct of Election Rules 1972 (No. 3F-3ﬂ.l"?21’lﬂ5ﬂ-(.:E,
December 27, 1972 also as modified by the Conduct of Election
Rules (amendments) 2001, SRO No, 223-Law/2001): The Ru}ss
were made under Article 94 of the RPO 1972 by the Election
Commission for accomplishing the purposes of the law. It ia}."s down
the detail procedure of the election, all aspect of the election and
actions to be taken from the announcement of election schedule to
the final counting of the result. Rules contain the symbol that the
political parties and the independent candidates are allocated, the
process of allocation and resolving the disputes thereof. Prlocnsses
of resolution of all election disputes, appeal to BEC against the
rejection of the nomination paper by the reullr_njng nﬁicers, ami‘
supply of all the papers connected in such decision. Various forms
those are required in the conduct of elections but not part of the
RPO 1s provided as part of the Rule.

The Code of Conduct Rules 1996 [SRO. No. ﬁﬂ-Lawal?, April
26, 1996. It was further amended by the Code of Conduct
(amendment) 1996 (SRO No. 224-Law/2001 August 20, 2001)]: It
was introduced for the first time as a separate rule in 1996, It



90 Electoral Reform in Bangladesh 19722004

includes all those subjects that would guide campaign by .
candidates and the political parties but the onus is more on the
candidate’s campaign. The aim of Code of Conduct Rule jg to
reduce the use of money, muscle and to bring some discipline liuring
the campaign period.

The Rule includes the size shape of poster, ban on various activities,
uses of government circuit house and dak-bungalow, campaigen
timing, access to the polling centers by the authorized persons e,
Violation of the Code of Conduct is a punishable offence under the
rule, However, the implementation of the Code of Conduct could
change the entire efficacy of the campaign period leading to a
peaceful conduct of the elections. Therefore, in all count the Code
of Conduct is a powerful legal instrument in the hand of BEC and
strict implementation of which could change the electoral culture.

However, the code of conduct of 1996 could not bring tangible
changes in the contesting candidates’ campaign irregularities. The
shortcoming was noted but no remedial action was taken to rectify
them. Since the code of conduct had no provision on the spot
punishment it could not prevent violence during campaign, use of
accessible money and use of muscle power that Rule indented to.

Whatever was the shortcoming of 1996 Code of Conduct Rule, yet
the Election Commission could not fully implement the provisions
due to strong resolve on the part of the Election Commission and
inadequate punitive measures, Nevertheless owing to the necessity
of putting some teeth to the rule in 2001, Election Cummissi_un
made the provision, under law, and constituted an Electoral Enquiry
Committee, comprising of the Joint District Judge and
Senior/Assistant Judges in all 64 districts. Yet it was found 10 be
inadequate, and that the Code of Conduct failed to address mor®
serious campaign irregularities observed over the years, thus coul
not bring any tangible change in campaign culture. These ISSUES
were addressed during the legal reforms that were initiated in 2007
08.

a1
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<o are the few rules those are mainly concerned with The
iamentary Elections being one of the major tasks fmf IElectmn
Jission as envisaged in the constitution. There are similar l'!.IIES
by the Election Commission in all other local body elections
4 under separate law.
all cases the rule making authority concerning elections remains
) the BEC which provides infrastructural strength to l.hr. BEC
has been proven to be as such. Laws and rules as existed at
wn in Annexure D.
assed EMB structural issues in this chapter and identified the
that needed giving a serious look at the factors that contributed
or Electoral Reform. Importantly this chapter laid out the
g that prevailed during last few decades in managing elections
which had periodically raised questions from the stakeholders.
so, over the year's lack of adequate supervision and non-
ial factors, nonchalant attitude of the conductors and
rvisors, inadequate electoral law, polarised bureaucracy and
al deficiency of EMB prompted latest Electoral Refml'm.
from what was discussed in the chapter the public perception
the distortion impelled Election Commission (o initiate recent
oral Reform. This then formed basis and logic for reform in




