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Preface
 

A Modern Introduction to International Law by the late Professor
Michael Akehurst was first published in 1970. Passing through six
editions, it became a classic among student textbooks within
departments of law and political science alike and it has been translated
into Spanish, Portuguese, Japanese and Chinese. Since the last edition
in 1987, however, due to the author’s death, the text has been merely
reprinted without change and, in view of the manifold new
developments in international law and international relations in the
ten years that have passed since the sixth edition, especially after the
end of the Cold War, it became outdated. While I have therefore sought
to build upon the solid groundwork laid by Dr Akehurst (who,
unfortunately, I did not know personally) and to retain his clarity of
style and unique focus on the interrelationship between legal theory
and political practice, I found it necessary to subject the contents and
structure of the book to a thorough scrutiny, reorganization and some
enlargement, including additional chapters on important new branches
of international law. But I would like to record my deep respect to
Michael Akehurst who contributed much to education and to the study
of international law, also by means of many other masterly publications
which he wrote, and who, in a collection of essays dedicated to his
memory, has been described by his British colleagues as ‘one of the
most gifted international lawyers of his generation’.1

In preparing a revised and updated new version of the book, I have
tried to produce an edition that will meet the needs of students and
other readers for an introduction to international law, as well as providing
a more comprehensive account than the previous edition of the general
scope of the subject as it stands today, although I have become acutely
aware of the difficulty of trying to achieve this within a single book that
should not become too long. At the same time, by incorporating more
systematic and extensive references, it has been designed to serve as a
point of departure for more advanced study and for research. The revised
text aims at a broader and somewhat more cosmopolitan audience by
drawing upon a variety of legal systems, perspectives and also on literature
in languages other than English. The conceptual approach is based upon
a historical perspective of international law and emphasizes its dynamic
nature as a process which evolved from its limited European origins to a
universal system and is characterized by the strong impact of power
relations, as well as by the diversity of the national legal systems, cultures,
and political and economic structures with which it interacts.

Compared with the sixth edition, too many changes as regards

1 V.Lowe (ed.), The United Nations and
Principles of International Law: Essays
in Memory of Michael Akehurst, 1994.
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arrangement and treatment have been made for these divergencies to be
enumerated in all their detail. But there are a number of alterations
concerning the structure and contents of the book which should be
mentioned. In Chapter 1, I have included a discussion of the problem of
defining international law, of the concepts of general and regional
international law, of the special characteristics of international law as a
decentralized legal system and have given an indication of the ever-increasing
scope of international law with regard to the subject matters it covers.
Chapter 2 has been rewritten and much expanded by giving a condensed
systematic overview of the historical phases of the development of
international law. Chapter 3 on the sources of international law now starts
with an explanation of the concept of legal sources and it has been revised
in many parts, taking into account the recent literature and decisions, such
as the 1996 Advisory Opinion of the International Court of Justice on the
legality of nuclear weapons. Sections have also been added addressing the
concepts of ‘soft law’, obligations erga omnes and international crimes. In
Chapter 4 on international law and municipal law, I have added a brief
explanation of the relevant dualist and monist theories and reduced the
previous emphasis on English law by referring also to other legal systems,
including the United States, European continental legal systems and the
constitutional reforms in Russia and Eastern Europe. Chapter 5 on states
and governments explains the criteria of a state in more detail than the
previous edition and includes a discussion of the experience of the break-
up of Yugoslavia in connection with the problem of the recognition of states.

In Chapter 6, dealing with international organizations, individuals and
companies, Michael Akehurst had also included human rights and the
concept of nationality, and in the following Chapter 7 he had discussed
the treatment of aliens, including expropriation, the nationality of claims,
and other preliminary objections, such as the local remedies rule. In view
of the development of international law, I decided to adopt a different
approach. The increasing importance of the protection of human rights
on the international level has made it imperative to add a separate and
expanded chapter on the topic (Chapter 14). Nationality, the treatment
of aliens (except for expropriation of foreign property) and preliminary
objections are now dealt with in a new Chapter 17 on state responsibility
for internationally wrongful acts within the framework of the International
Law Commission’s attempt to codify the law in this area. This
rearrangement was also chosen because of the close connection of the
topic to the methods of dispute settlement, which are treated in Chapter
18. Expropriation of foreign property, on the other hand, seemed to fit
better into a new chapter on international economic law which I have
also added (Chapter 15).

Chapter 6, therefore, is now limited to a discussion of the legal personality
of entities other than states in international law. This provided room for a
more detailed treatment of international organizations, individuals and
companies and to include new parts on the role of non-governmental
organizations, insurgents and national liberation movements, and ethnic
minorities and indigenous peoples. In Chapter 7 on jurisdiction, I have
submitted a more detailed discussion of the concept of universal criminal
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jurisdiction, and added new parts on universal jurisdiction of national
courts over crimes against human rights (with special reference to recent
US practice), on the illuminating case of ‘Ivan the Terrible’, and some
more reference to the problem of the exercise of extraterritorial
jurisdiction, as, for example, in the case of the 1996 US Helms-Burton
Act. The general order and content of the following chapters on immunity
from jurisdiction (Chapter 8), treaties (Chapter 9) and acquisition of
territory (Chapter 10) have remained largely the same as that written by
Michael Akehurst. In Chapter 11 on state succession, changes were made
to give a more systematic overview of the complicated topic and by adding
text on the principle of ‘moving treaty boundaries’, as well as on recent
practice with regard to the secession of the Baltic States, the
dismemberment of the Soviet Union, Yugoslavia and Czechoslovakia
and the unification of Germany and Yemen. The main changes in Chapter
12, dealing with the law of the sea, reflect the entry into force of the
1982 Law of the Sea Convention and the modification of the controversial
deep seabed mining regime in 1994. Chapter 13 on air law and the law
governing outer space has been expanded to provide a more detailed
account of these relatively young areas of international law and a
concluding part on the legal significance of the so-called ‘common heritage
of mankind’ principle has been added.

As mentioned above, this is followed by new separate chapters on
human rights (Chapter 14), international economic law (Chapter 15),
the international protection of the environment (Chapter 16) and on
state responsibility (Chapter 17). The arrangement of the remaining
chapters has also been altered for systematic reasons. In view of the
importance of the topic for understanding the peculiar nature of
international law, Chapter 18 on the peaceful settlement of disputes
between states has been much expanded, taking into account also the
experience of ICSID, the Iran-United States Claims Tribunal and the
complex dispute settlement mechanism under the 1982 Law of the Sea
Convention. Chapter 19 on international wars, civil wars and the right
to self-determination concerns the legality of the use of force (ius ad
bellum) and also discusses new developments with regard to the self-
determination of ethnic, cultural and linguistic minorities and indigenous
peoples. In Chapter 20, the laws of war (ius in bello), international
humanitarian law and international criminal responsibility of individuals
for war crimes are dealt with, including new parts on the International
Criminal Tribunals for former Yugoslavia and Rwanda, and on the
project to establish a Permanent International Criminal Court. Chapter
21 on the Charter and the organs of the United Nations now deals with
certain matters which the previous edition covered in Chapter 15. I have
added some new text on the problem of the UN membership of the
Former Yugoslavia and some more details, inter alia, on the UN budgetary
problems and the role of the UN Secretary-General. The final Chapter
22 on the role of the United Nations with regard to the maintenance of
international peace and security contains new material on the practice
of the UN Security Council under Chapter VII of the UN Charter after
the end of the Cold War and includes detailed case studies of the
invasion of Kuwait by Iraq in 1990, the Allied intervention in the Kurdish
crisis in 1991, the humanitarian intervention in Somalia in 1992,
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the tragedy in Rwanda in 1994, the intervention in Haiti in 1994, and the
break-up of Yugoslavia. I have also added a part on the new forms of UN
peacekeeping and, finally, some critical reflections on the role of the Security
Council after the end of the Cold War.

As regards more technical matters, the new edition has transferred
references from the text to notes and provides for extensive cross-references
in the notes (which is a more useful guide than only having to rely on the
index). In addition to the index and the table of cases, a separate table of
treaties and other relevant documents, as well as a table of abbreviations
have been included. While I have attempted to provide enough details of
leading cases and other documents to make discussion of them intelligible,
to encourage the reading of source material I have often given references to
Cases and Materials on International Law (4th edn 1991), by Professor
D.J.Harris, and Basic Documents in International Law, by Professor
I.Brownlie (4th edn 1995). Moreover, systematic use has been made for the
purpose of further study in references to the magnificent Encyclopedia of
Public International Law, edited by Professor R.Bernhardt, the Restatement
of the Law (Third): The Foreign Relations Law of the United States (1987),
prepared by the American Law Institute, and, where appropriate, to The
Charter of the United Nations—A Commentary (1995), edited by Professor
B.Simma, and to United Nations—Law, Policies and Practice (1995), edited
by Professor R.Wolfrum. All of these excellent works provide good further
explanation and well-selected bibliographies on the matters addressed in
the various chapters of this book.

I am very grateful to Peter Morris (T.M.C.Asser Instituut, The Hague)
who carefully read the whole manuscript and improved and enriched it
with his experience as the Assistant General Editor of the Netherlands
Yearbook of International Law. I am also indebted to the ‘anonymous
reviewer’ who has studied the text on behalf of the publishers and who has
made very valuable comments and suggestions. I owe thanks to my
departmental colleague Olivier Ribbelink (University of Amsterdam) who
has given helpful comments on a number of chapters. My thanks are further
due to Bruno Simma (University of Munich) and Malgosia Fitzmaurice
(Queen Mary and Westfield College, University of London) for sharing
their thoughts with me at an early stage of the preparation of the manuscript.
At a time when funds for university libraries are still being cut, I record that
I could not have prepared this edition without access to the excellent facilities
of the libraries of the Peace Palace in The Hague and of the Max Planck
Institute in Heidelberg, whose staff have in every way been most helpful. In
addition, I have received immense, untiring and very capable help in both
research and secretarial services from Liu Jian. Finally, I would like to thank
the publishers for their confidence, patience and impressive spirit of
cooperation.

The final preparation of the manuscript for publication was completed
during September 1996.

Peter Malanczuk
The Hague

November 1996
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1 Introduction
 

The problem of defining international law

The term ‘international law’ was first used by Jeremy Bentham in 1780
in his Introduction to the Principles of Morals and Legislation. Since
about 1840, in the English and Romance languages it has replaced the
older terminology ‘law of nations’ or ‘droit de gens’ which can be traced
back to the Roman concept of ius gentium and the writings of Cicero.1

In the German, Dutch, Scandinavian and Slavic languages the older
terminology is still in use (‘Völkerrecht’, ‘Volkenrecht’, etc.).

Until the period between the two World Wars, writers found no
difficulty in defining (public) international law,2 in one formulation or
another, as the law that governs the relations between states amongst
each other. The prevailing positivist doctrine3 of the nineteenth century
and first half of the twentieth century held that only states could be
subjects of international law, in the sense of enjoying international legal
personality4 and being capable of possessing international rights and
duties, including the right to bring international claims.5

However, this did not quite reflect reality even at that time. The Holy
See,6 although not a state, was recognized to have international legal
personality, and so, for certain purposes, were insurgents7 and some
forerunners of modern international organizations.8 Since the inter-war
period, the matter has become more complicated due to both the
expansion of the scope of international law into new areas and the
emergence of actors other than states on the international plane, such as
intergovernmental organizations established by states, non-governmental
organizations created by private individuals, transnational companies,
individuals and groups, including minorities and indigenous peoples.9

Some of these new actors have also acquired international legal
personality or, at least, certain rights under international law, even if
only granted by treaties concluded between states.

This development is reflected, for example, in the change of the
definition in the Restatement (Third) by the American Law Institute of
the Foreign Relations Law of the United States, according to which
international law
 

consists of rules and principles of general application dealing
with the conduct of states and of international organizations and
with their relations Inter se, as well as with some of their relations
with persons, whether natural or juridical.10

 
Some recent textbooks refrain from any attempt to define international

 

1 See, for example, Cicero, De officiis,
lib. III, 17, 69.
2 For the meaning of private
international law see Chapter 4 below,
71�4.
3 See Chapter 2 below, 16�17.
4 See Chapter 6 below, 91�2.
5 See Chapters 17, 256�7 and 18, 262�
9 below.
6 See Chapter 5 below, 76.
7 See Chapters 6, 104�5 and 19, 318�
26 below.
8 See Chapters 2, 22 and 6, 92�6
below.
9 See Chapters 6, 105�8 and 19, 338�
41 below.
10 Restatement (Third), para. 101, 22�
4. The previous Restatement only
referred to �those rules of law applicable
to a state or international organization
that cannot be modified unilaterally by
it�, ibid., at 24. The concept of �foreign
relations law of the United States� is
broader than �international law as it
applies to the United States�. It includes
�domestic law that has substantial
significance for the foreign relations of
the United States or has other
substantial international
consequences.�, ibid., para. 1, at 7.
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11 See, for example, I.Brownlie,
Principles of Public International
Law, 4th edn 1990. On the sources
of international law see Chapter 3
below, 33�62.
12 R.Y.Jennings, International Law,
EPIL II (1995), 1159�78, at 1165.
13 See M.Koskenniemi, The Future
of Statehood, Harvard ILJ 32 (1991),
397; C.Schreuer, The Waning of the
Sovereign State: Towards a New
Paradigm for International Law?,
EJIL 4 (1993), 447�71; L.A.Khan,
The Extinction of Nation-States. A
World Without Borders, 1996 and
Chapter 2 below, 17�18 on the
doctrine of state sovereignty.
14 See Chapter 21 below, 369�73.
15 Article 35, UN Charter, text in
Brownlie BDIL, 1. See Chapter 22
below, 385�430.
16 Article 34(1), Statute of the ICJ,
ibid., 438. See Chapter 18 below,
281�93.
17 See Chapter 17 below, 256�7.
18 See Chapter 5 below, 75�90.
19 See Chapter 3 below, 36�48.
20 See O.Schindler, Regional
International Law, EPIL 7 (1984),
404�9 and Chapters 2, 14�15 and
3, 41 below.
21 See Chapter 3 below, 44.
22 See Chapter 2 below, 30�2.
23 See Chapter 2 below, 28�33.
24 See E.McWhinney, United
Nations Law Making: Cultural and
Ideological Relativism and
International Law Making for an Era
of Transition, 1984; R.-J.Dupuy
(ed.), The Future of International
Law in a Multicultural World, 1984;
A.Cassese, International Law in a
Divided World, 1986.

law and enter directly into the discussion of its ‘sources’.11 On a similar
basis, Sir Robert Jennings, the distinguished writer and former President of
the International Court of Justice, has even called into question the general
need for an objective definition of international law with regard to actually
using and applying it.12 At any rate, in the exposition of the subject in a
textbook, emphasis must be placed at the outset on the circumstance that,
although increasing global interdependence and the emergence of new players
on the international level have put into question the role of the state in
international affairs,13 international law is still predominantly made and
implemented by states. International organizations are to a large extent
dependent upon these territorial entities and the willingness of their
governments to support them. Only states can be members of the United
Nations,14 only states are entitled to call upon the UN Security Council if
there is a threat to international peace and security,15 only states may appear
in contentious proceedings before the International Court of Justice,16 and
only states can present a claim on behalf of a national who has been injured
by another state,17 if there is no treaty to the contrary. The individual has
no individual rights in this respect under customary international law and
is dependent on the political discretion of the home state as to whether or
not to present the claim. In other words, the international legal system is
still primarily geared towards the international community of states,
represented by governments.18

General and regional international law

‘General international law’ refers to rules and principles that are applicable to
a large number of states, on the basis of either customary international law or
multilateral treaties.19 If they become binding upon all states, they are often
referred to as ‘universal international law’. But there is also regional international
law, which applies only to certain groups of states, such as, for example, certain
rules on diplomatic asylum recognized only by South American states,20 or the
law of the European Union. Moreover, the term ‘particular international law’
is used to denote rules which are binding upon two or a few states only. Mere
usage, in the sense of widespread practice observed between states without any
sense of legal obligation, is often called international comity.21

Regionalism tends to undermine the universality of international law,
but it is an important existing feature of the international system.22 The
universality of international law was at one stage challenged by the
Communist theory of international law and at a later stage by the numerous
new states emerging from the process of decolonization after the Second
World War.23 These challenges in principle no longer appear. But obviously
the community of more than 185 states in existence today is rather
heterogeneous in terms of military, political and economic power, territorial
size and population, political structure, and cultural and ideological
orientation. This diversity also affects the interpretation and operation of
international law to a considerable extent.24 Almost all of the existing states,
however, are members of the United Nations and of regional organizations
of various kinds and agree on certain fundamental principles of international
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law as laid down in the United Nations Charter and the Friendly Relations
Declaration of 1970.25

Characteristics of international law

International law has a number of special characteristics making it
completely different from highly developed national legal systems which
are connected with the existence of the modern state and its apparatus.
The modern state which emerged in Europe after the fourteenth century
centralized the use of force by making it a state monopoly, developing a
standing army and a more or less efficient bureaucracy.26 It increasingly
engaged in economic and social regulation, and created a sophisticated
system of legal institutions, principles and rules regulating society.

The Western concept of law, with its national and philosophical variations,
became a central instrument for the organization and development of both
state and civil society. In a systematic sense, this is reflected in the distinction
between the three functions, typically entrusted to central organs, of law-
making (legislature), law determination (courts and tribunals), and law
enforcement (administration, police, army). Domestic law is addressed to a
large number of governmental bodies and private individuals and groups of
individuals. International law, on the other hand, is primarily concerned
with the legal regulation of the international intercourse of states which are
organized as territorial entities, are limited in number and consider
themselves, in spite of the obvious factual differences in reality, in formal
terms as ‘sovereign’ and ‘equal’.27 Thus, international law is a horizontal
legal system, lacking a supreme authority, the centralization of the use of
force, and a differentiation of the three basic functions of law-making, law
determination, and law enforcement typically entrusted to central organs.
The United Nations General Assembly is not a world legislature,28 the
International Court of Justice in The Hague can operate only on the basis
of the consent of states to its jurisdiction,29 and the law-enforcement capacity
of the United Nations Security Council is both legally and politically limited.30

Nevertheless, a state which violates an international obligation is
responsible for the wrongful act towards the injured state, or, under
certain circumstances, to the international community as a whole.31 The
injured state can raise an international claim which it may pursue on the
basis of special remedies, if available, or by resorting to third-party
mediation or conciliation, arbitration or judicial proceedings.32 In the
end, however, the role of self-help by states in cases of a violation of
their rights is predominant in international law, as compared with the
restricted admissibility of self-help of individuals in national legal systems.

If one state commits an illegal act against another state, and refuses to
make reparation or to appear before an international tribunal, there is (or
was until recently) only one sanction available to the injured state: self-
help.33 Self-help exists as a sanction in all legal systems. In earlier primitive
legal systems, most sanctions involved the use of self-help in one form or
another. Even in modern legal systems an individual may defend himself
against assault, retake property which has been stolen from him, evict

 
25 Text in Brownlie BDIL, 36. See
Chapter 2 below, 32.
26 For a recent study see H.Spruyt, The
Sovereign State and Its Competitors,
1995, See also Chapter 2 below, 10,
17�18.
27 See B.Broms, The Doctrine of
Equality of States as Applied in
International Organizations, 1959; R.P.
Anand, Sovereign Equality of States in
International Law, RdC 197 (1986), 13�
228; G.Jaenicke, States, Equal
Treatment and Non-Discrimination,
EPIL 10 (1987), 456�65; J.M.Castro
Rial, States, Sovereign Equality, ibid.,
477�81.
28 See Chapters 3, 52�4 and 21, 377�9
below.
29 See Chapter 18 below, 281�93.
30 See Chapters 18, 292�3, 21, 373�7
and 22, 390�1, 425�9 below.
31 See Chapters 3, 58�60 and 17, 254�
72 below.
32 See Chapter 18 below, 273�305.
33 B.-O.Bryde, Self-Help, EPIL 4
(1982), 215�17.
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34 See Chapter 19 below, 306�18.
35 See Chapter 17 below, 271�2.
36 See Chapter 22 below, 387�415.
37 See Chapter 3 below, 52�4.
38 See Chapters 21, 373�9 and 22,
385�416, 425�30 below.
39 See Chapter 15 below, 225�7.

trespassers from his land and terminate a contract if the other party has
broken a major term of that contract. But in modern societies self-help has
become the exception rather than the rule, whereas in international law it
has remained the rule.

At one time states might even go to war to enforce their legal rights.
However, this is no longer lawful, with certain exceptions such as self-defence
against armed attack.34 The remaining forms of self-help are
countermeasures, such as retorsion and reprisals.35

Retorsion is a lawful act which is designed to injure the wrongdoing
state —for example, cutting off economic aid (this is lawful because there is
no legal obligation to provide economic aid, apart from under special treaty
provisions).

Reprisals are acts which would normally be illegal but which are rendered
legal by a prior illegal act committed by the other state. For instance, if
state A expropriates property belonging to state B’s citizens without
compensation, state B can retaliate by doing the same to the property of
state A’s citizens. Reprisals must be proportionate to the original wrong;
for instance, state B could not expropriate property worth several times the
value of the property which its citizens had lost; still less would it be entitled
to kill or imprison state A’s citizens.

One disadvantage of retorsion and reprisals is that the state imposing
these measures may injure itself as much as the state against which they are
directed; this is particularly so when one state cuts off trade with another
state. A recent example has been the reluctance of the United States to use
trade sanctions to enforce its criticism of human rights practices in China,
in view of the huge Chinese market opportunities for American companies.
A more serious disadvantage of self-help is that it works effectively only if
the injured state is in some way more powerful or more determined than
the wrongdoing state.

Not surprisingly, therefore, there has been a recent tendency for sanctions
to be imposed by large groups of states, working through international
organizations such as the United Nations.36 But the United Nations Security
Council can impose sanctions only in limited circumstances, and in the past
was often paralysed by the power of veto possessed by each of its five
permanent members. The United Nations General Assembly is not subject to
the veto, but its resolutions are usually not legally binding (although they are
an institutionalized form of public opinion and can be instruments of political
pressure).37 Both the Security Council and the General Assembly, being political
rather than judicial bodies, base their decisions on political considerations
and sometimes pay little attention to the legal rights and wrongs of a dispute.38

International organizations with more specialized functions may exercise
a more effective control over their members, especially if, like the
International Monetary Fund, they provide essential services.39 A state which
was excluded from membership of the Fund would be unable to borrow
gold and foreign currency from the Fund to meet a balance of payments
crisis. And regional organizations may exercise an even stricter discipline
over their members; for instance, the Court of Justice of the European Union
has compulsory jurisdiction over member states which are accused of
breaking the rules of Community law.40
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However, it must be admitted that sanctions work less effectively in
international law than in national law. States are few in number and
unequal in strength, and there are always one or two states which are so
strong that other states are usually too weak or too timid or too disunited
to impose sanctions against them. But this does not mean that
international law as a whole works less effectively than national law—
only that it works in a different way.

In international law there is considered to be collective responsibility
of the whole community of a state which has committed an internationally
wrongful act. Thus, the civilian population of Iraq, in spite of some
precautions taken, was in effect made to suffer under the sanctions adopted
by the international community in response to the invasion and occupation
of Kuwait by the Iraqi Government in the Second Gulf War.41 International
law has, therefore, often been described as a ‘primitive legal system’. But
this is a rather misleading characterization. It is true that the impact of
power and politics is much more immediately recognizable and directly
relevant in international law than in national law. It is also true that
international law, due to the lack of central institutions, is heavily dependent
on national legal systems (often called ‘municipal law’)42 for its
implementation. There are also other features which explain the
comparison of the international legal system to the unsophisticated
institutions, principles and rules of pre-modern societies. However, on the
whole, this characterization fails to distinguish the different nature of
international law (as a horizontal, decentralized legal system governing
primarily the relations between states) and of developed (centralized and
institutionalized) national legal systems. It also does not adequately reflect
the relatively high degree of differentiation of international law with regard
to the areas it now covers, the proliferation of multilateral and bilateral
treaties, the considerable increase since 1945 of the main traditional subjects
of international law and the emergence of new actors on the international
level, in particular the large number of international organizations created
by states for a broad variety of functions.

International law as �law�

There is an old dispute going back to the early writings of Hobbes and
Pufendorf, reinforced in the nineteenth century by Austin’s influential
legal theory, on the issue whether international law may be properly
called ‘law’.43 The controversy has focused on the relevance of the lack
of sanctions in cases of violation of international norms as compared to
municipal law and it has often confused the question of whether
international law is ‘law’ with the problem of the effectiveness and
enforcement of international law.44 In foreign policy thinking, the
reductionist perception of international law is still prevalent in the ‘realist’
school which emphasizes the role of power and of national interest in
international relations and is connected with names such as
Morgenthau,45 Kennan and is also reflected in the latest book by Henry
Kissinger.46

 
40 Articles 169 and 170, EC Treaty.
41 See the report by C.Jochnick/R.
Normand/S.Zaidi, Unsanctioned
Suffering�A Human Rights
Assessment of United Nations
Sanctions on Iraq, Centre for Social and
Economic Rights, 1996; R.Provost,
Starvation as a Weapon: Legal
Implications of the United Nations Food
Blockade Against Iraq and Kuwait,
Colum. JTL 30 (1992), 577�639; E.J.
Garmise, The Iraqi Claims Process and
the Ghost of Versailles, NYULR 67
(1992), 840�78; R.Normand/C.
Jochnick, The Legitimation of Violence:
A Critical Analysis of the Gulf War,
Harvard ILJ35 (1994), 387�416; B.
Graefrath, Iraqi Reparations and the
Security Council, ZaöRV 55 (1995), 1�
68. See also Chapter 22 below, 396�9.
42 See Chapter 4 below, 63�71.
43 See Harris CMIL, 1�17.
44 On the problem of the enforcement
of international obligations, see the
Colloquium in Commemoration of the
600th Anniversary of the University of
Heidelberg, 22 and 23 September 1986,
ZaöRV 47 (1987), 1 et seq. (with
contributions by R.Jennings, R.
Bernhardt, K.Zemanek, K.Doehring, E.
Stein, J.A.Frowein, G.K.A.Ofosu-Amaah,
T.Stein, R.Dolzer and S. Rosenne);
P.van Dijk, Normative Force and
Effectiveness of International Norms,
GYIL 30 (1987), 9; W.E.Butler (ed.),
Control Over Compliance with
International Law, 1991; J.Delbrück
(ed.), The Future of International Law
Enforcement. New Scenarios-New
Law?, 1993; A.P.Rubin, Enforcing the
Rules of International Law, Harvard ILJ
34 (1993), 149�61; J.Delbrück (ed.),
Allocation of Law Enforcement Authority
in the International System, 1994.
45 H.J.Morgenthau, Politics Among
Nations. The Struggle for Power and
Peace, 1948. See also the earlier work
by E.H.Carr, The Twenty Years Crisis
1919�1939. An Introduction to the Study
of International Relations, 1940.
46 H.A.Kissinger, Diplomacy, 1994. See
also Chapter 2 below, 32�3.
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Certainly, the actual role and capability of international law in governing
the relations between states must not be exaggerated, in view of the decisive
significance of military, economic, political and ideological factors of power.
In fact, the role of international law in international relations has always
been limited, but it is rarely insignificant.47 Its function in structuring the
international system has been enhanced because of increasing global
interdependence and the self-interest of states in regulating their intercourse
rationally on the basis of reciprocity.48 Therefore, disputes between states
are usually accompanied by—in a given case naturally often conflicting—
references to international law.

Foreign ministries do not unnecessarily employ a regular staff of legal
advisors.49 States continuously conclude and implement bilateral and
international treaties and establish and operate international organizations.
More and more compilations of state practice in international law have
been appearing.50 Serious efforts are being made to codify international
law.51 Modern national constitutions usually contain references to
international law.52 All of this corresponds to the empirical fact that most
states are careful to observe most obligations of international law most of
the time,53 even in the absence of a compulsory dispute settlement procedure
and centralized enforcement agency. Spectacular cases of violation of
international law, which attract the attention of the media more than regular
conduct, are exceptional and should not be confused with the ordinary
course of business between states.

The old discussion on whether international law is true ‘law’ is therefore
a moot point. First, it should be noted that the general concept of ‘law’
itself and its relative status in society is subject to quite divergent views
throughout the world, as has been shown by the modern discipline of
comparative legal studies.54 It is based on different ideas, methods and
traditions, as a consequence of historical and cultural diversity,55 including
the Anglo-Saxon common law tradition in England, the Commonwealth
states and the United States, the European continental civil law tradition
based on notions of Roman law, the Marxist conception of law as a product
of class struggle and historical formations of society, the Islamic concept of
law with no separation between state, society and religion, and special
traditions in Asia and in Africa. This diversity is also relevant for proper
understanding of the different national perceptions on the role and
interpretation of international law itself.

Secondly, as regards international law as ‘law’, the arguments of the critics
centred upon the absence of a legislature and, more recently, upon the topic of
sanctions and compliance without recognizing the historical, structural and
functional differences between legal systems within states and the international
legal system as the necessary starting point of analysis. A horizontal system of
law operates in a different manner from a centralized one and is based on
principles of reciprocity and consensus rather than on command, obedience
and enforcement. A system of law designed primarily for the external relations
of states does not work like any internal legal system of a state. After all, there
is no reason to assume that the international legal system must, or should,
follow the historical models of centralized systems of national law. In effect,
what distinguishes the rules and principles of international law from ‘mere
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morality’ is that they are accepted in practice as legally binding by states in
their intercourse because they are useful to reduce complexity and uncertainty
in international relations. While international law is clearly weaker than
municipal law from the viewpoint of independent enforcement, it still
provides the external relevant terms of legal reference for the conduct of
states in their international relations, based on the fact that, in spite of all
differences, they are members of an existing international community.56

The scope of international law

The process of change in international law from a system of coordination
of the international intercourse of mainly European states in limited areas,
such as diplomatic relations and war, to a universal system of cooperation
in numerous fields between quite different entities reflects the advances of
natural sciences and technology,57 increasing global economic and political
interdependence and the need to address problems which can no longer
be properly dealt with within a national framework, such as in the fields
of communications, international trade, economics and finance,
environment and development, or the massive problem of refugee flows.
The concept of ‘sovereignty’ of states, although particularly cherished due
to their historical experience by the new states which have emerged from
the process of decolonization since the 1960s, is becoming more and more
antiquated in view of the globalization of the economy and increasing
interdependence of states.58

International law now covers vast and complex areas of transnational
concern, including traditional topics, such as the position of states,59 state
succession,60 state responsibility,61 peace and security,62 the laws of war,63

the law of treaties,64 the law of the sea,65 the law of international water-
courses,66 and the conduct of diplomatic relations,67 as well as new topics,
such as international organizations,68 economy and development,69 nuclear
energy,70 air law and outer space activities,71 the use of the resources of the
deep sea,72 the environment,73 communications,74 and, last but not least,
the international protection of human rights.75 This development has
resulted in increasing specialization in both academia and legal professions
in practice. As noted by Oscar Schachter:
 

It is no longer possible for a �generalist� to cope with the volume
and complexity of the various branches of international law.
Increasingly, the professional international lawyer, whether
practitioner or scholar, is a specialist in a particular branch of
the law and each branch develops its own complicated and often
arcane doctrine.76

 
This specialization reflects the fact that international law has ‘through
maturity, acquired complexity’,77 but the development also now poses
problems with regard to the unity of the academic subject.78 The literature
on international law has indeed become an immense area of study. While
the total production of books on international law had amounted to about
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2,000 titles in 1785, by 1967 it had reached the figure of 80,000 books.
Currently some 700 books and 3,000 articles on international law are
published annually.79

The present book offers only a first introduction to fundamental elements
and selected areas of international law. Furthermore, European Community
law, which, although part of international law, has become a highly
specialized area,80 is outside the scope of this introduction, except for some
reference to certain essential characteristics to describe the uniqueness of
the ‘supra-national’ European Union as compared with other forms of
international organizations.81

 



2 History and theory
 

The origin of international law is a matter of dispute among scholars.1

Some authors start by examining the relations and treaties between
political entities from ancient times (3000 BC), including pre-classical
antiquity in the Near East, ancient Greece and Persia, and the Romano-
Hellenistic period.2 The prevailing view in the study of international law
is that it emerged in Europe in the period after the Peace of Westphalia
(1648), which concluded the Thirty Years War.

Again we find different opinions in the literature on the proper
classification of the subsequent development. In his interesting book on the
epochs of the history of international law, the German diplomat and historian
Grewe argues that there were three distinct systems of international law
after the sixteenth century, each of which was characterized by the interests,
ideologies and policies of the power that was predominant in the relevant
period: the international legal orders of the Spanish age (1494– 1648), the
French age (1648–1815) and of the English age (1815–1919)3 (which the
Scots and the Welsh, of course, in contrast to Grewe, would prefer to call
‘British’).4 The Encyclopedia of Public International Law, edited by Rudolf
Bernhardt, basically differentiates between the periods from 1648 to 1815,
1815 to the First World War, the inter-war period, and developments since
the Second World War.5 But it also has separate entries for regional
developments in Africa, the Far East, the Islamic world, Latin America, and
South and South-East Asia,6 to avoid the impression of a Eurocentric
approach and to clarify that the development of international rules and
principles was not a European matter only. With regard to Asia, the work
of C.H.Alexandrowicz especially has brought many new insights which
had been lost in the course of European expansion.7 As noted by R.P.Anand,
it is incorrect
 

to assume that international law has developed only during the last
four or five hundred years and only in Europe, or that Christian
civilization has enjoyed a monopoly in regard to prescription of rules
to govern inter-state conduct. As Majid Khadduri points out: �In each
civilization the population tended to develop within itself a community
of political entities�a family of nations�whose interrelationships
were regulated by a set of customary rules and practices, rather
than being a single nation governed by a single authority and a
single system of law. Several families of nations existed or coexisted
in areas such as the ancient Near East, Greece and Rome, China,
Islam and Western Christendom, where at least one distinct
civilization had developed in each of them. Within each civilization
a body of principles and rules developed for regulating the conduct
of states with one another in peace and war�.8
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The problem of periodization is well-known in historical studies in general.
To a large extent the classification of history into periods is arbitrary and
depends on the criteria applied. Therefore, not too much importance should
be attached to it. For the purposes of this introduction it suffices to broadly
distinguish between the ‘classical’ system of international law (1648–1918)
and the development of ‘modern’ or ‘new’ international law since the First
World War. The classical system was based on the recognition of the modern
sovereign state as the only subject of international law. This system was
composed of numerous sovereign states considered as legally equal and who
accepted the unlimited right to wage war to enforce claims and protect national
interests. In essence it reflected the interaction among European powers and
the imposition of their international legal order upon the rest of the world in
the three centuries following the Peace of Westphalia. From 1919 onwards a
fundamental transformation of the international system took place with the
attempt to organize the international community and to ban the use of force.
The development of modern international law can conveniently be described
in the stages from the First World War to the Second World War, including
the split of the international community in the wake of the Russian Revolution
and the creation of the League of Nations, from the establishment of the
United Nations to decolonization (1945–60), and from the further expansion
of the international community to the end of the Cold War marked by the
dissolution of the Soviet empire (1960–89). The attempt to find a ‘New World
Order’ after the end of the bipolar East-West conflict and the difficulties in
the current phase of the development of international law will be addressed
in the final chapter of this book.9

The formation of European international law

Even during the Middle Ages in Western Europe international law existed.10

But medieval Europe was not very suitable for the development of
international law, because it was not divided into states in the modern sense.
Nowadays we think of states as having undisputed political control over
their own territory, and as being independent of external political control.
Medieval kings were not in this position; internally, they shared power
with their barons, each of whom had a private army; externally, they
acknowledged some sort of allegiance to the Pope and to the Holy Roman
Emperor. When strong centralized states, such as England, Spain, France,
the Netherlands and Sweden began to emerge, claiming unrestricted
sovereignty and no longer submitting to a superior authority, new
international standards evolved, also in relation to non-European powers
like the Ottoman Empire, China and Japan. In the fifteenth and sixteenth
centuries, with the discovery of the sea routes to the Far East and the
rediscovery of America, the sea powers transcended the previous limits of
the political world of Europe. This was followed by the development of the
concept of the sovereign state, first in theory in the sixteenth century by
Bodin,11 then in reality in Spain and, in the transition to the seventeenth
century, also in France.
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Features of European international law in state
practice after 1648

In state practice, the year 1648 marking the Peace of Westphalia12 is
considered as a watershed, at least in Europe where a new political order
was created, to be replaced only after the defeat of Napoleon by the
Vienna Congress of 1815. Within Europe the Peace of Westphalia ended
the devastating religious wars between Catholic and Protestant countries
and led to the recognition of Protestant powers and of the fact that the
state is independent of the Church. Three hundred or so political entities,
constituting the remains of the Holy Roman Empire, received the right
to enter into alliances with foreign powers under certain restrictions.
While Germany was divided into a number of comparatively small states,
France, Sweden and the Netherlands were recognized as new big powers,
and Switzerland and the Netherlands were accorded the position of
neutral states. The Empire disintegrated and the decline of the power of
the Church accelerated. As the Italian scholar Cassese notes with regard
to the system set up by the Peace of Westphalia: ‘by the same token it
recorded the birth of an international system based on a plurality of
independent states, recognizing no superior authority over them.’13

The Peace of Westphalia envisaged a collective security system which
obliged parties to defend its provisions against all others. Disputes were to
be referred to a peaceful settlement or a legal adjudication. If no solution
was found on this basis within three years, all other parties were to come to
the assistance of the injured party and allowed to use force. This system was
never put into practice. Power politics and continuously shifting military
alliances among European states overruled it, reflecting the attempt to
maintain a balance of power14 which was the prevailing political principle
in their foreign policy. Friederich Gentz, the collaborator of Metternich,
was later (1806) to define the European balance of power accurately as ‘an
organization of separately existing states of which no single one has the
ability to impair the independence or the basic rights of the others without
meeting with effective resistance and thus having to risk danger for itself’.15

What became known as ‘European public law’ (ius publicum
europaeum; droit public de l’Europe) evolved from the increased diplomatic
and violent intercourse and ever-changing alliances among European
powers on the basis of this principle, which was to be only temporarily
abolished through the conquest of Europe by Napoleon. The French
Revolution of 1789, however, had profoundly challenged the basis of the
existing system by advocating the ideas of freedom and self-determination
of people16 which were meant to be implemented beyond the boundaries
of France, and denied the rights of monarchs to dispose of state territory
and population according to their own discretion.

With the restoration of the old order in Europe at the Vienna Congress
of 1815,17 the second attempt in history to create a collective security
system was somewhat more successful, of course, under its own terms
and historical conditions. The Treaties of Paris created the Holy Alliance
of Christian nations between the monarchies of Austria, Russia and Prussia,
and an anti-revolutionary military alliance between Austria, Prussia,
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EPIL 7 (1984), 522�5.
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Russia, and England, joined later also by France, to intervene against liberal
and nationalist uprising threatening the established order.18

The era of cooperation between the Great Powers19 in Europe came to
an end with the dispute over the Balkans and their diverging strategic interests
with regard to the declining Turkish empire. The Crimean War,20 in which
Russia was defeated by the alliance of France and Great Britain, supported
by Piedmont-Sardinia and Turkey, ended with the Paris Peace Treaty of
1856.21 But the Berlin Congress of 187822 failed to solve the Balkan problems
and the struggle of European powers over the distribution of spoils emerging
in the Orient from the disintegration of the Ottoman Empire culminated in
the Balkan Wars of 1912/13,23 bringing the Concert of Europe to its end.24

Colonization and the relation to non-European powers

One important aspect of the nature of international law in the age of European
colonization of the world,25 was the relationship of European states, unified
by Christianity, to non-European powers. European expansion abroad in the
interest of trade and commerce was promoted in England, the Netherlands
and France by ruthless profit-making companies, such as the British East
India Company, enjoying privileges which permitted them to perform state
functions in overseas territories. On the inter-state level, at first Europeans
were prepared to admit that non-European states had at least limited rights
under the European system of international law. Non-European states were
also often willing to concede that European states had at least limited rights
under their various non-European systems of international law, and so legal
relations, at the beginning on equal footing, between European and non-
European states became possible. However, these relations did not constitute
a true universal legal system based on common values or institutions, and
states existed separately without any extensive cooperation.

The Europeans recognized the Mogul Empire in India, the Ottoman
Empire, Persia, China, Japan, Burma, Siam (renamed Thailand in 1939)
and Ethiopia as established political entities, but they were aware that these
states did not play a major role in global affairs. By the Paris Peace Treaty
of 1856 Turkey was even expressly admitted (as the first non-Christian
nation) to the Concert of Europe. On the other hand, the Ottoman Empire,
for example, had found it difficult to accept the Christian nations it was
confronted with at its borders in Europe as equal and was insisting on its
superiority. Similarly, China, ‘the empire in the centre of the earth’, preferred
isolation to contact with foreigners, from whom nothing more than tribute
was expected to be due. When a British delegation from King George III
(1760–1821), backed by some handsome new technical gifts, requested in
1793 that China accept a British envoy, the Emperor responded:
 

As to your entreaty to send one of your nationals to be accredited
to my Celestial Court and to be in control of your country’s trade
with China, this request is contrary to all usage of my dynasty and
cannot possibly be entertained…Our ceremonies and code of laws
differ so completely from your own that, even if your Envoy were
able to acquire the rudiments of our civilization, you could not
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possibly transplant our manners and customs to your alien
soil…Swaying the wide world, I have but one aim in view, namely,
to maintain a perfect governance and to fulfill the duties of the
state…I set no value on objects strange or ingenious, and have
no use for your country’s manufactures.26

 
Japan, after the ascent to power of the Shoguns, ended the infiltration
by Christian missionaries and also cut itself off from all alien contact,
the only exception being Dutch merchants who were permitted to
continue business at a trading post at Nagasaki. It took until the
nineteenth century for European powers to re-establish trade with China
and Japan with the threat and use of force, invoking, inter alia, the
alleged legal principle of ‘freedom of trade’.

In sum, although legally all members of the international community
were equal, in fact, the international system was dominated by the great
powers of Britain, France, Spain, Portugal, the United States, Russia,
Austria, Prussia and the Netherlands. Following the industrial revolution
in Europe after the late eighteenth century, in the nineteenth century the
international community to a large extent had virtually become a
European one on the basis of either conquest or domination. By about
1880 Europeans had subdued most of the non-European states, which
was interpreted in Europe as conclusive proof of the inherent superiority
of the white man, and the international legal system became a white
man’s club, to which non-European states would be admitted only if
they produced evidence that they were ‘civilized’.

In the case of old powers, such as Turkey, Siam (Thailand), China and
Japan, Western states basically relied on the so-called capitulation system,
treaties which were designed to establish lasting privileges for European
trade and commerce in those states and which exempted Europeans from
local jurisdiction. In the case of communities without sufficient central
authority, the method was simply conquest and appropriation. Conquest
and appropriation became particularly apparent in the scramble for
Africa,27 the dividing up of the continent among European powers at the
Berlin West Africa Conference 1884/5, which managed to settle the issues
among colonial powers without provoking another European war.28

Only rarely were nations which had been selected for colonization
able to offer effective resistance, as in the case of Ethiopia in 1896
when Emperor Menelik’s forces humiliated the Italians in the battle
of Adwa. The fate of China offers an illuminating example. After the
Opium War of 1842, fought under the premise of securing the sale of
the drug in China, the Treaty of Nanking compelled China to
surrender the island of Hong Kong to Britain.29 It was followed by
other ‘unequal treaties’ imposing diplomatic relations and increasing
the number of available trading ports.30 The anti-foreign spirit in
China in response to Western intervention in the distracted Empire
resulted in the famous Boxer rebellion. The Boxers, known in China
as ‘Patriotic Harmonious Fists’, found official support for their ‘China
for the Chinese’ objective. But following attacks on Western legations
in Beijing and the murder of Europeans, military intervention led
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by Admiral Sir Edward Seymour crushed the rebellion at Lang-Fang in
June 1900. The Peace Commission of the victors sentenced Princes Tuan
and Fukuo to death, which sentence, because of their imperial rank, was
converted to penal servitude for life. Prince Chuang and the Presidents of
the Board of Censors and Board of Punishment were forced to commit
suicide; three other high officials were beheaded. In addition, a protocol,
signed on 7 September 1901, fixed the indemnity to be paid by China at
450,000,000 taels, on which 4 per cent interest was to be charged until the
capital was paid off at the end of 39 years.31

Japan was somewhat more fortunate because it had decided in the
nineteenth century to adapt its feudal system to the more advanced foreign
technology and organization of the West. This was a reaction to the opening
of the country by the cannons of the American Commodore Perry, the
subsequent conclusion of a trade and ‘friendship’ treaty in 1854, other
treaties with European powers putting their nationals under the jurisdiction
of their consuls, and the repeated bombardment of Japanese ports. The
adaptation was one of the reasons which later enabled Japan to defeat Russia
in the war of 1904/5, to occupy Korea and Manchuria, and gain recognition
as a new major power in the Peace of Portsmouth (USA) of 1905. The end
of white rule and the complex process of decolonization in Asia was then
brought forward by Japanese aggression and initial victories in the Second
World War, which helped to destroy the myth of the invincibility of the
European colonial masters.

The Western hemisphere

European states, however, were also confronted with new problems in the
wake of the American rebellion against Britain. The American Declaration
of Independence of 1776, invoking the principle of self-determination, had
led to the recognition after seven years of war of a new subject of
international law by the mother country, followed at the beginning of the
nineteenth century by the independence of Latin-American states from Spain
and Portugal. The dissociation from Europe was expressed in the doctrine
proclaimed by President Monroe in 1823 against European intervention in
the Western hemisphere.32 The Monroe doctrine, never accepted as a legal
one in Europe, however, was to become the basis for numerous interventions
by the United States in Latin America. Nevertheless, the United States and
Latin American countries remained within the system of European
international law and made significant contributions to its development.
While the practice of the United States, to take one important example,
furthered international arbitration to settle disputes,33 South American states
attempted to protect themselves against foreign intervention and European
dominance by formulating a new regional American international law.34

On the whole, the general American attitude towards international relations
was more idealistic and law-orientated than the traditional realistic and
power-motivated perspective of European states. But even the United States,
although it cherished freedom from colonial domination in its own history,
for example, was engaged in opening up China, and took the Philippines in
1898 after the war with Spain.
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From what has been outlined above, it naturally follows that in the
‘classical period’ the use of force short of war was also covered by
international law.35 A famous example for the latter was the failure of
the Argentinian Foreign Minister Luis Drago at the beginning of the
twentieth century to change the practice of powerful European states
using armed force to achieve payment from other states for damage caused
to them or their nationals (‘gun-boat diplomacy’).36 Venezuela demanded
that the question of debts owed to Britain, Germany and Italy for civil-
war damage, the seizure of ships by the Venezuelan government, and
stemming from loans granted to Venezuela for railways, be settled by a
Venezuelan commission. The commission refused to accept full
compensation of the European claims and, after an ultimatum, in 1902
the European claimant states sank three Venezuelan ships, bombarded
Puerto Cabello and imposed a naval blockade upon Venezuela. The
reaction of the United States to a note of protest sent by Drago with
reference to the Monroe doctrine was negative. In effect, the United
States pointed out that foreign intervention would not occur if Latin-
American countries respected their international obligations concerning
the protection of foreign property.37

Theory: naturalists and positivists
Having outlined some important aspects of state practice, it is now
appropriate to turn to doctrine, which has always had much less influence
on the actual development of international law than many writers have
been willing to admit.38 The notion of European international law was
prepared by academic writers who during the formative period of
international law provided legal concepts and systematic arguments
justifying the interests of the emerging powers, especially with regard to
the ambitions of their own respective countries, as may be noted in the
development of the law of the sea.39 Since they have, to some extent, left
a mark on the modern law, it is necessary to say something about them,
and in particular to describe the two main schools of thought: naturalists
and positivists, lines of thinking about international law which still belong
to the mainstream of Western conceptions of international law today,
although they have faced challenge.40

The leading naturalist writer was the Dutchman Hugo Grotius (1583–
1645), who is often regarded as the founder of modern international law;41

other important naturalist writers were the Spaniards Vitoria (1486–
1546)42 and Suarez (1548–1617), Gentili, an Italian Protestant who fled
to England (1552–1608),43 and the Englishman Zouche (1590–1661).
Although disagreeing about many things, all these writers agreed that the
basic principles of all law (national as well as international) were derived,
not from any deliberate human choice or decision, but from principles of
justice which had a universal and eternal validity and which could be
discovered by pure reason; law was to be found, not made.

These basic principles of law were called natural law. But Vitoria’s
early attempt to establish ius naturae as the universal law of humanity
to include the so-called ‘Indian’ nations in the Americas in its sphere of
legal protection remained a vain theoretical suggestion.44 Natural law
was originally regarded as having a divine origin, but Grotius wrote that
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natural law would still have existed even if God had not existed; instead,
Grotius considered that the existence of natural law was the automatic
consequence of the fact that men lived together in society and were capable
of understanding that certain rules were necessary for the preservation of
society. According to this line of argument, the prohibition of murder, for
instance, was a rule of natural law, independently of any legislation
forbidding murder, because every intelligent man would realize that such a
rule was just and necessary for the preservation of human society.

The theory of natural law has a long tradition, going back to Roman
times, and is still the official philosophy of law accepted by the Roman Catholic
Church. But nowadays it is not accepted by many people outside the Roman
Catholic Church.45 Having religious overtones and being incapable of
verification, the theory is suspect in a scientific and secular age. The essence
of the theory was that law was derived from justice, and, although lawyers
and judges often appeal to justice in order to fill gaps or to resolve uncertainties
in the law, the theory of natural law must logically lead to a much more
radical conclusion, namely that an unjust rule is not law at all and can be
disregarded by the judge; but this is a conclusion which no modern legal
system would accept. Even the supporters of the theory have been unable to
state principles of natural law with any precision; for instance, ‘Thou shalt
not kill’ may be accepted as a universally valid rule, necessary for the
maintenance of human society, but writers on natural law do not agree about
the number of exceptions to the rule which ought to be recognized.

However, in the sixteenth and seventeenth centuries the theory was
universally accepted, and it performed a very useful function by encouraging
respect for justice at a time when the collapse of the feudal system and the
division of Europe between Catholics and Protestants might otherwise have
led to complete anarchy. It is hard to think of any other foundations on
which a system of international law could have been built at that time.
Even the vagueness of the natural law theory, which is nowadays such a
defect, was less apparent in the time of Grotius, who illustrated his arguments
with biblical quotations, references to Greek and Roman history and—
above all—analogies drawn from Roman private law, which at that time
was admired as a fairly accurate reflection of natural law and was therefore
copied by many European countries.

After Grotius’ death the intellectual climate became more sceptical, and
international law would have lost respect if it had remained based on the
theory of natural law. People were beginning to argue by 1700 that law was
largely positive, that is, man-made; consequently, law and justice were not
the same thing, and laws might vary from time to time and from place to
place, according to the whim of the legislator. Applied to international law,
positivism (as this new theory was called) regarded the actual behaviour of
states as the basis of international law. The first great positivist writer on
international law was another Dutchman, Cornelis van Bynkershoek (1673–
1743), who was to some extent ahead of his time; positivism had its roots
in the eighteenth century but was not fully accepted until the nineteenth
century. Unfortunately, apart from collecting the texts of treaties, little
attempt was made to study the practice of states scientifically until the
twentieth century.
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An attempt to combine naturalism and positivism was made by the
Swiss writer Emerich von Vattel (1714–67).46 He emphasized the inherent
rights which states derived from natural law, but said that they were
accountable only to their own consciences for the observance of the
duties imposed by natural law, unless they had expressly agreed to treat
those duties as part of positive law. Vattel exercised a strong and
pernicious influence on many writers and states during the eighteenth,
nineteenth and early twentieth centuries; even today his influence is still
sometimes felt. An intellectual climate which encourages states to assert
their rights and to ignore their duties is a sure recipe for disorder.

The theory of sovereignty

One word which recurs frequently in the writings of Vattel’s followers is
‘sovereignty’, and it is doubtful whether any single word has ever caused
so much intellectual confusion and international lawlessness.

The theory of sovereignty began as an attempt to analyse the internal
structure of a state. Political philosophers taught that there must be,
within each state, some entity which possessed supreme legislative power
and/or supreme political power. The theory dates back to the sixteenth
century and political scientists usually refer to the writings of Machiavelli
(1469– 1527), Jean Bodin (1530–1596) and Thomas Hobbes (1588–
1679).47 But its best-known exponent, as far as lawyers are concerned,
was John Austin (1790–1859), who defined law as the general commands
of a sovereign, supported by the threat of sanctions. Since international
law did not fit his theory, he said that international law was not law. In
fact, it is hard to find any legal system which does fit his theory. In
federal states like the United States, legislative power is divided by the
constitution between the federation and the member states, neither of
which has supreme legislative power. Even in England, where the Queen
in Parliament has supreme legislative power, legislation is not the only
source of law, nor the oldest source of law.

It was easy to argue, as a corollary to this theory, that the sovereign,
possessing supreme power, was not himself bound by the laws which he
made. Then, by a shift of meaning, the word came to be used to describe,
not only the relationship of a superior to his inferiors within a state
(internal sovereignty), but also the relationship of the ruler or of the
state itself towards other states (external sovereignty). But the word still
carried its emotive overtones of unlimited power above the law, and this
gave a totally misleading picture of international relations. The fact that
a ruler can do what he likes to his own subjects does not mean that he
can do what he likes—either as a matter of law or as a matter of power
politics—to other states.

When international lawyers say that a state is sovereign, all that they
really mean is that it is independent, that is, that it is not a dependency of
some other state. They do not mean that it is in any way above the law. It
would be far better if the word ‘sovereignty’ were replaced by the word
‘independence’. In so far as ‘sovereignty’ means anything in addition to
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‘independence’, it is not a legal term with any fixed meaning, but a wholly
emotive term. Everyone knows that states are powerful, but the emphasis
on sovereignty exaggerates their power and encourages them to abuse it;
above all, it preserves the superstition that there is something in international
cooperation as such which comes near to violating the intrinsic nature of a
‘sovereign’ state.

At the end of the nineteenth century, many international lawyers,
particularly in Germany, developed the doctrine of sovereignty to the point
where it threatened to destroy international law altogether. Since 1914 there
has been a reaction. International lawyers in the Western world have rejected
the old dogmas about sovereignty and the inherent rights of states; indeed,
scientific examinations of the practice of states, which were carried out for
the first time in the twentieth century, have shown that those dogmas were
never taken half as seriously by states as they were by theorists. In 1923, in
the Wimbledon case, the Permanent Court of International Justice said:
‘The Court declines to see, in the conclusion of any treaty by which a state
undertakes to perform or refrain from performing a particular act, an
abandonment of its sovereignty…[T]he right of entering into international
engagements is an attribute of state sovereignty.’48

Of course, one can imagine treaties containing such far-reaching
obligations as depriving a state of its independence—for instance, a treaty
whereby one state becomes a protectorate of another state.49 But there is no
fixed dividing line between independence and loss of independence; it is a
matter of degree and opinion; even ‘independence’ shares some of the emotive
qualities of the word ‘sovereignty’. For instance, the idea of joining a
supranational organization like the European Union, which would have
been regarded as an intolerable restriction upon independence a century
ago, is nowadays discussed in the more realistic terms of economic
advantages and disadvantages. While in the West the doctrine of sovereignty
has been losing much ground in view of increasing international
interdependence, developing countries still value it highly as a ‘cornerstone
of international relations’ to protect their recently gained political
independence.50

Legal results of the period up to the First World War

What were the main legal results of the development of this ‘classical’ and
basically European international law, which seemed to view states as living
more in a situation of anarchy than of law and order? In the first place, a
number of basic rules and principles of international law emerged in this
period, such as the principle of territorial sovereignty securing exclusive
control and jurisdiction of states over their territory, the freedom of the
high seas,51 the law on state immunity from the jurisdiction of foreign
courts,52 the law on diplomatic and consular relations,53 the principle of
pacta sunt servanda (treaties must be kept) and the law of treaties,54 rules
on the diplomatic protection of foreigners and their property,55 and on
neutrality.56  
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The unlimited right to use force
A central feature of classical international law was that it did not place
any restriction on the right of states to use force and to go to war which
was considered to be an inherent attribute of the sovereignty and equality
of states. Effective annexation of conquered foreign territory was a valid
legal title to acquire sovereignty over it.57 There is also no doubt that the
concepts of international law prevailing at this time served to facilitate
the process of colonization. Sovereignty could be acquired over terrae
nullius, territory allegedly belonging to nobody, a notion applied to areas
throughout the world lacking a strong central power able to resist
conquest. If resistance happened to occur, either treaties with local rulers
were available as legal instruments, or war could be used.

The unlimited right to use force was also reflected in the doctrine of
intervention.58 In the sixteenth century, when the fundament of the theory
of the modern sovereign state was laid by Machiavelli59 and Bodin,60 the
specific historical doctrine of intervention, also advocated by such authors
as Vitoria, Gentili, and Grotius, was primarily motivated by religious
considerations.61 These were superseded after the Thirty Years War
(1618–48) by the practice of more general political intervention. Grewe
also refers to comments by Grotius, not usually cited, which seem to
indicate that the great writer, in accordance with the spirit of his age,
when addressing humanitarian intervention, in reality meant the right
of religious intervention founded upon natural law to protect fellow
Christians. It is notable that even much later there were still writers such
as de Martens who in 1883 justified intervention by the ‘civilized powers’,
but only in relation to ‘non civilized nations’, when ‘the Christian
population of those countries is exposed to persecutions or massacres’
by ‘common religious interests and humanitarian considerations’.62

In the nineteenth century, the principle of non-intervention, as
formulated earlier by Wolff and Vattel, had by then acquired general
recognition. Nevertheless, the international legal order of the nineteenth
century was characterized by certain exceptions to this principle, namely
the right of intervention based on treaties and on the principles of self-
help and self-preservation. Attempts by the monarchies of Austria, Russia
and Prussia after 1815 generally to establish a principle of military
intervention on the basis of the Holy Alliance, and by Napoleon III to
find recognition of a right of intervention in favour of national self-
determination remained unsuccessful.

However, a new independent reason for intervention based on
‘humanity’ emerged in theory which was related to the ideas of political
liberalism and the concept of fundamental human rights. State practice
in the nineteenth century increasingly invoked humanitarian reasons
to justify intervention—often, however, as a disguise for intervention
made for political, economic or other reasons. The doctrine played a
role in the intervention by European powers in 1827 in support of
the Greek uprising against the Turks, the intervention by Britain
and France in 1856 in Sicily, allegedly in view of political arrests
and supposed cruel treatment of the prisoners, and the famous
intervention of Britain, France, Austria, Prussia, and Russia in Syria
in 1860–1 following the murder of thousands of Christian Maronites
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by the Druse Muslims.63 These acts were the prelude to repeated interventions
by European powers into the Ottoman Empire in response to uprisings and
killings on Crete in 1866, in Bosnia in 1875, Bulgaria in 1877 and Macedonia
in 1887. Other instances—of diplomatic intercession—on humanitarian
grounds include the protest by Britain, France and Austria, supported by
Italy, Spain, Portugal and Sweden in 1863 against the methods used by
Russia to suppress the Polish uprising and numerous protests by the Great
Powers, including the United States, against the suppression of the Jews. At
the turn of the century and later, the intervention by the United States in
Cuba in 1898 or the pressure exercised by Britain and the United States on
Belgium because of the misery of the indigenous population in the Congo,
and in 1912/13 on Peru in view of the ruthless exploitation of the local
rubber collectors, could also be mentioned.64

This practice revealed a new tendency in the official grounds advanced
by states to justify intervention in that period, but not a new rule of
customary international law. In reality, states were mostly pursuing their
own ends when intervening in another state for alleged humanitarian
purposes, and thus the institution of intervention, as Scupin notes, ‘was
unable to provide a complete justification for such action’.65 Especially
the frequent interventions in the Ottoman Empire to protect Christians
must be seen in the light of the divergent interests of European powers
at stake in the Middle East and the political order of European Turkey.
Humanitarian intervention was a welcome pretext in their rivalry to
establish influence in the declining Empire of the ‘old man at the
Bosporus’. The Crimean War of 1853, in which Russia went to war
with Turkey officially on the grounds of securing stronger guarantees
for the protection of Christians and was then confronted with the
unexpected French-British military alliance and pressure from Austria,
is instructive historical evidence for ‘the rise of a new era of power-
political realpolitik’.66

The peaceful settlement of disputes

At least as a normative concept, the idea of the peaceful settlement of
disputes67 through negotiations, conciliation, mediation or arbitration
evolved since the Peace of Westphalia, although the origins are much older.
Arbitration, in the sense of eliminating a dispute by binding third-party
decision, however, was not accepted by absolute monarchs in practice. The
development of the modern history of arbitration commenced with the 1794
Jay Treaty of Amity, Commerce and Navigation, in which Britain and the
United States agreed to settle by an arbitration commission claims for
damages by British and American nationals whose property had been
confiscated or ships taken by the enemy government.68 From 1798 to 1804
the commission rendered over 536 awards, some of which became important
precedents for the subsequent development of the law. This successful
experience was the starting-point for a series of treaties containing arbitration
clauses in the nineteenth century, but the development remained basically
limited to bilateral treaties and disputes of subordinate political interest.  
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Prohibition of the slave trade
One aspect that deserves to be mentioned separately is the prohibition of
the slave trade in the name of humanity.69 By the eighteenth century, the
expansion of European trade had come to cover not only goods, but in an
extensive manner also human beings. It was based on a lucrative triangular
trade transporting goods from Europe to Africa, African slaves, mostly
sold by Arab dealers, to the plantations in America, and finally products
and raw materials from America to Europe. The slave trade started in the
sixteenth century when Spain granted fixed-term monopoly licences
(asientos) to private entrepreneurs to introduce African slaves to Spanish
America and then later involved other European countries. After Britain
had acquired the monopoly from Spain to supply slaves to the Spanish
colonies in 1713, it transferred it to the South Sea Company; it is estimated
that between the years 1680 and 1786 British dealers alone transported
over two million African slaves to America. In total, at least fifteen million
Africans were enslaved for shipment to the Americas.

Opposition to this practice, from both in and beyond the United
Kingdom, gradually led to its prohibition in international law in the
nineteenth century. Following national measures, the first treaty to
condemn the slave trade was concluded between France and Britain in
1814.70 This humanitarian principle was also adopted at the Vienna
Congress of 1815 and in subsequent multilateral treaties leading to the
comprehensive General Act of the Brussels Conference relative to the
African Slave Trade of 1890. The Act was ratified by all European states,
the United States, Persia, Turkey, the Congo and Zanzibar and provided
effective military and legal measures to terminate the slave trade, although
the status of domestic slavery remained unaffected. In the abolition of
the slave trade, the British Royal Navy, ruling the seas, played a central
role as a maritime enforcement agency controlling shipping. At the same
time, as a side-effect, Britain was placed in the useful position of being
able to monitor overseas trade by other states in goods in general.

Humanization of the law of warfare
Furthermore, the humanization of the international law of warfare
commenced with agreements concluded by the military commanders of
the belligerent parties concerning prisoners of war, the wounded and
sick, and the protection of military hospitals already prior to the
nineteenth century.71 Some more relevant developments occurred after
the experience of the Crimean War (1853–6) and the lessons of the first
modern war, the American Civil War (1861–5), with its enormous
casualties on both sides (Union forces: 359,528 dead and 275,175
wounded; Confederate forces: about 258,000 dead and 225,000
wounded),72 and the example of the 1863 Instructions for United States
Armies in the Field (Lieber Code). The Geneva Convention of 1864,
initiated by Henry Dunant, gave some status to work assisting the
wounded. It recognized functions in relation to the state parties to the
Convention of the International Committee of the Red Cross, founded
as a private law association under the laws of the Canton of Geneva in
1863. It was followed by the Petersburg Declaration of 1868
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prohibiting the use of small exploding projectiles, which, however, remained
insignificant in practice. A conference in Brussels in 1874 and proposals
presented by the Institut de Droit International73 in 1880 paved the way for
the Hague Peace Conferences of 1899 and 1907 laying down the basis for
the development of modern international humanitarian law.74

First forms of international organizations

In the nineteenth century also the first rudimentary forms of international
cooperation emerged.75 Commerce required the inter nationalization of rivers
and the establishment of international river commissions, as in the case of
the Rhine (1831/68),76 the Scheldt (1839)77 and the Danube (1856/ 65).78

Furthermore, the development of technology, communications and
commerce prepared the way for international administrative unions with
legal personality limited to the discharge of particular functions. These
included the Geodetic Union (1864), concerned with surveying the earth,
the International Telegraph Union (1865) as the forerunner of the current
International Telecommunication Union,79 the Universal Postal Union
(1874),80 the Berne Bureau for the Protection of Industrial Property (1883),81

the Berne Bureau for the Protection of Literary and Artistic Works (1886),82

and the Union for the Publication of Customs Tariffs (1890).

The Hague Peace Conferences of 1899 and 1907

The period of ‘classical’ international law came to an end with the two Hague
Peace Conferences of 1899 and 1907,83 the first initiated by Tsar Nicholas II
on the basis of his famous peace manifesto, the second by President Theodore
Roosevelt. The Conference of 1899 resulted in three conventions and three
declarations dealing with the law of land warfare, the law of sea warfare and
the peaceful settlement of disputes, which led to the innovation of the
establishment of the Permanent Court of Arbitration in The Hague. It also
adopted a non-binding resolution on limiting the military expenditure of parties.
The 1907 Conference accepted a number of further instruments which partly
dealt with the same matters as the earlier Conference. The Conferences, however,
failed to address the real issues of the major tensions in the world and were
thus unable to prevent the outbreak of the First World War. In addition,
important aspects, such as the problem of colonialism, were entirely excluded
from the agenda. It was also characteristic that the compromise finally agreed
upon with regard to the settlement of conflicts by compulsory arbitration, at
the insistence of Britain and France, reserved to states the right to determine for
themselves what affected their ‘vital interests’84 falling within the domaine réservé
(the domestic jurisdiction of states).85 As a consequence, what was in fact
excluded from the obligation to arbitrate was left to the discretion of states.

The attempt to remedy the deficiencies of the ‘vital interests’ clause by
the American Secretary of State W.J.Bryan was objected to by the United
States Senate. The so-called Bryan Treaties of 1913/1486 were actually
concluded only with the Western and Eastern European powers, and only
after the war had already broken out. The United States and Germany did
not enter into such a treaty. The disaster of the First World War itself began
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formally in accordance with classical international law, as it stood at
that time, with declarations of war.

What happened to the concept of ‘European public law’ during this
process? Towards the end of the nineteenth century, colonialism and
relations with territories outside Europe were gradually depriving it of
its content. At the Berlin Congress of 1878 only the six major European
powers and Turkey were present. At the 1884/5 Berlin Congress twelve
states, including the United States, were already participating. The Hague
Peace Conference of 1899 assembled twenty-seven states, including the
United States and Mexico, as well as Japan, China, Persia and Siam. At
the second Peace Conference in 1907, forty-three states took part, among
which were seventeen American and four Asian states, but no country
from Africa. International law, albeit European in origin, was thus
gradually moving towards a universal system.

The watershed after the First World War

The end of the First World War heralded a number of basic changes in
the international legal system, reflecting the war experience. Defeated
Germany had to take sole responsibility for the war, under Article 231
of the Treaty of Versailles,87 lost the few colonies it had managed to
acquire as well as one-third of its territory in Europe, and was submitted
by the victors to a ruinous system of reparations,88 which was severely
criticized by the distinguished economist John Maynard Keynes and
which helped to sow the seeds for the following war. The relative decline
of European powers as major actors on the world level and the rise of
the United States to global power manifested itself in the transformation
of the British Empire into the British Commonwealth.89

Moreover, the old international community was split by the emergence
of a new and radically different state, following the Russian Revolution
of 1917. The Soviet Union declared itself at odds with the existing system
of international law, but eventually came to some form of accommodation
in order to be able to maintain economic and political intercourse with
the outside world. The revolutionary new state displayed an attitude
towards international law which was quite distinct from the mainstream
of thinking.90 Based upon Marxism, as interpreted by Lenin and later by
Stalin, it originally denied that there could be one system of international
law that applied equally to capitalist and socialist states and rejected the
validity of older customary law and of treaties concluded by the Tsarist
government. The attitude changed later,91 but the Soviet Union remained
on the fringe of international affairs until it attained the status of a great
power after the Second World War.

The League of Nations

On the institutional level, the creation of the League of Nations was a
revolutionary step in inter-state relations.92 It followed the call in the
last of President Wilson’s Fourteen Points93 for the establishment of ‘[a]
general association of nations…under specific covenants for the purpose
of affording mutual guarantees of political independence and territorial
 

87 Text in 225 CTS 188. See E.v.
Puttkamer, Versailles Peace Treaty
(1919), EPIL 4 (1982), 276–82.
88 I.Seidl-Hohenveldern, Reparations,
EPIL 4 (1982), 178–80.
89 L.C.Green, British Commonwealth,
EPIL I (1992), 495–9. See also W.Dale,
The Making and Remaking of
Commonwealth Constitutions, ICLQ 42
(1993), 67–83; W.Morvay,
Souveränitätsübergang und
Rechtskontinuität im Britischen
Commonwealth, 1974.
90 See V.Kartashkin, The Marxist-
Leninist Approach: The Theory of Class
Struggle and Contemporary
International Law, in Macdonald/
Johnston (eds), 1983, op. cit., 79–102;
T.Schweisfurth, The Role of Political
Revolution in the Theory of International
Law, ibid., 913–53; idem, Socialist
Conceptions of International Law, EPIL
7 (1984), 417–24.
91 See the short summary in the sixth
edition of this book, 7–19 and K.
Grzybowski, Soviet Theory of International
Law for the Seventies, AJIL 77 (1983),
862–72. See also text below, 33.
92 See C.Parry, League of Nations,
EPIL 5 (1983), 192–201; The League of
Nations in Retrospect: Proceedings of
the Symposium. Organized by the
United Nations Library and the Graduate
Institute of International Studies,
Geneva 6–9 November 1980, 1983 and
the review by L.Gross, AJIL 80 (1986),
200–15; H.Weber, League of Nations, in
Wolfrum UNLPP II, 848–53.
93 A.Rustemeyer, Wilson’s Fourteen
Points, EPIL 7 (1984), 539–42, at 540.



24 HISTORY AND THEORY

94 K.T.Samson, International
Labour Organization, EPIL II (1995),
1150–6. For the text of the ILO
Constitution, see Brownlie BDIL, 50.
95 1928 General Treaty for
Renunciation of War as an
Instrument of National Policy, 94
LNTS 57 (1929). See C.D.Wallace,
Kellogg-Briand Pact (1928), EPIL 3
(1982), 236–9.
96 K.Zemanek, Treaties, Secret,
EPIL 7 (1984), 505–6; G.E.do
Nascimento Silva, Diplomacy,
Secret, EPIL I (1992), 1033–4,
noting that at Versailles, Wilson
himself reverted to secret diplomacy
and held more than 150 meetings
behind closed doors with Lloyd
George, Clemenceau and Orlando.
97 See D.Rauschning, Mandates,
EPIL 10 (1987), 288–95.
98 See F.Capotorti, Minorities, EPIL
8 (1985), 385–95. On the limited
judicial activity of the Permanent
Court of International Justice in this
respect, see C.Weil, Minorities in
Upper Silesia Case (Minority
Schools), EPIL 2 (1981), 189– 91;
K.Lamers, Prince von Pless
Administration (Orders), ibid., 236–
7; C. Weil, Polish Agrarian Reform
(Orders), ibid., 230–1; M.Vierheilig,
Minority Schools in Albania
(Advisory Opinion), ibid., 191–2;
Weil, German Minorities in Poland,
Cases Concerning the, EPIL II
(1995), 553–5; W.Benedek,
Exchange of Greek and Turkish
Populations (Advisory Opinions),
ibid., 304–5; C.V. Katte, Greco-
Bulgarian ‘Communities’ (Advisory
Opinion), ibid., 622–3. On the current
status of the protection of minorities
in international law, see Chapters 6,
105–8 and 19, 338–41 below.

integrity to great and small states alike’. The twenty-six articles constituting
the League were entered into Part I of each of the European Peace Treaties,
just as the constitution of the new International Labour Organization94

became incorporated as Part XIII.

The attempt to restrict the use of force
The prime purpose of the League was the promotion of international cooperation
and the achievement of peace and security by the acceptance on the part of the
parties, in principle, of ‘obligations not to resort to war’. The absolute right of
states to go to war was not intended to be excluded altogether. Thus, members
of the League were submitted to a cooling-off period of three months before
going to war. If the League Council, the Permanent Court of International
Justice or an arbitral tribunal were concerned with a dispute, war was only
permitted three months after a decision by the Court or the tribunal or the
submission of the Council report. Members disregarding such obligations under
the Covenant were deemed to have committed an ‘act of war’, entitling, but
not obliging, other member states to go to war with the state which had broken
the Covenant. In Article 16 the Covenant provided for economic sanctions as
an instrument of redress, but Article 10, stipulating that members should
undertake ‘to respect and preserve as against external aggression the territorial
integrity and existing political independence of all Members’, was not linked to
the sanctions system. Rather, the Council of the League was entrusted with the
task of ‘advising’ on the methods of complying with this obligation. The
uncertainty on the precise implications of this provision was the main reason
why the United States Senate refused to ratify the Covenant.

The Paris Pact of 1928 on the Banning of War (Kellogg-Briand Pact),95

initiated by the United States and France, attempted to achieve a broader
prohibition of war, but it also refrained from establishing an effective
enforcement mechanism. The right of self-defence, interpreted in a rather
wide sense, was not affected. Britain reserved its rights to defend its vital
interests in protecting the British Empire, and the United States kept the
application of the Monroe Doctrine to its own discretion. Neither the League
system nor the Paris Pact were yet able to effectively replace the old customary
rule on the right of states to use armed force.

Other functions of the League

The League was further engaged in trying to promote disarmament and
open diplomacy to abolish the practice of secret treaties.96 Other functions
included the establishment of the mandates system, as ‘a trust for civilization’,
under Article 22 which put under international tutelage the nascent nations
in the former colonies of the defeated powers and of colonial territories
similarly detached.97 Moreover, responsibilities were assumed by the League
in the field of the treaty-based protection of minorities in Europe98 and in
social matters, such as health and fair labour standards.

The Permanent Court of Justice
Some advance was made in the inter-war period not only with regard to
international legislation dealing with social and economic affairs, but also
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in international adjudication with the creation in 1921 of the Permanent
Court of International Justice (PCIJ) in The Hague,99 the forerunner of
the present International Court of Justice, which was later established
under the United Nations Charter.100 The Court handed down thirty-two
judgments in contentious cases, mostly between European states, and
twenty-seven advisory opinions which assisted in clarifying rules and
principles of international law. Operating within a still limited and relatively
homogeneous society of nations, it enjoyed considerable authority, more
than was to be accorded later to the International Court of Justice. The
activity of the Permanent Court of International Justice offers an
explanation for why the Permanent Court of Arbitration (PCA), which
was established earlier but did not really constitute a standing court,
received only a small number of cases.101

Failure of the League system
In the field of peace and security, the refusal of a great power, such as the
United States, to join the League naturally placed the novel organization
into a difficult position to achieve its objectives. In effect, the League
subsequently came to be controlled by the interests of France and Britain.
Ratification was also denied by the Hejaz (Arabia) and Ecuador, but it is
interesting to note that all other generally recognized states were at some
time a member of the League. Originally, the membership of the League
was limited to the twenty-seven victor states signing the Treaty of
Versailles, plus ‘the British Empire’ (the United Kingdom, the Dominions
of Canada, Australia, New Zealand, South Africa and the still-dependent
India), plus thirteen listed neutral states. Later twenty-two new members
were admitted, including the former enemy states Austria and Bulgaria
(1920), Hungary (1922) and Germany (1926). The Soviet Union,
originally excluded, was admitted in 1934. But in the course of time
sixteen members also withdrew, including Costa Rica (1927), Brazil
(1928), Germany and Japan (1935), Italy (1939) and Spain (1941).

The League system failed for a variety of institutional and political
reasons. The most important aspect is perhaps the inherent contradiction
in the concept itself of collective security102 in the form of a mere
association of self-interested and sovereign states. The concept assumes
that all states have an equally strong interest in preventing aggression,
and that all states are willing to take the same risk to achieve this. If a
great power is involved in an act of aggression, the validity of this
assumption may well be very much open to doubt.103 At any rate, it
soon became clear that the organs of the League could only function to
the extent that the member states were able to agree.

The League remained incapable of dealing with the Japanese aggression
against China in 1932 when it occupied Manchuria, and with the Italian
aggression against Abyssinia in 1935–6. Limited economic sanctions adopted
by some fifty members of the League against Italy failed. This was the first
and last attempt to enforce the Covenant against a major power. In the
Spanish Civil War (1936–9), which was viewed as a threat to world peace
because of the direct and indirect intervention of many states, the
League affirmed the principle of non-intervention (the obligation of states
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not to intervene in the internal affairs of other states), demanded the
withdrawal of all foreign combatants and condemned the bombardment of
open towns, but the League’s resolutions had little effect.104 Japan’s renewed
aggression against China in 1937 merely produced a condemnation by the
League of the aerial bombardment of undefended towns. Germany’s attack
on Poland in 1939 and the outbreak of the Second World War resulted in
nothing more than the postponement of already arranged Assembly and
Council sessions. The last action of the League was to expel the Soviet Union
in 1939 because it refused to accept mediation of its claim against Finland.

A fair assessment of the failure of the League, however, must take into
account its confrontation with the ruthless totalitarian regimes of the period.
As noted by Clive Parry:
 

it was the destiny of the League to encounter a greater measure of
deliberate aggression, attended by a wilful and deliberate disregard
of all humanitarian considerations, than has ever been
manifestated—again either before or since— in any comparable
span of years. For Japan, Italy and Germany in turn asserted during
the life of the League an absolute right to go to war for any reason
or no reason, and an indifference to the laws of either war or peace
to which the only ultimate answer could be, as in fact it proved to
be, likewise war unlimited in scale or method.105  

Development after the Second World War

The international legal system had failed to prevent the outbreak of the
Second World War, to constrain the aggression by Hitler and to stop the
unspeakable atrocities committed by Nazi Germany throughout Europe.106

Nor did it prevent, to take a quite different example, the calculated Allied
destruction by saturation bombing of German and Japanese cities, causing
immense casualties among the civilian population. Before the United Nations
Charter, signed on 26 June 1945, entered into force on 24 October 1945,
the United States ended the war in the Pacific by using the atomic bomb
against Hiroshima and Nagasaki in August 1945. Whether this was
necessary, to force Japan into capitulation and save the lives of many
American soldiers and further Japanese military and civilian casualties which
an invasion of Japan may have resulted in, or was at least equally meant as
a warning to Stalin, is still a matter of dispute among historians,107 as also
is the issue of the legality of nuclear weapons under current international
law among lawyers.108 The Nuremberg and Tokyo Trials affirmed the
individual responsibility of German and Japanese leaders for committing
crimes against peace, war crimes and crimes against humanity, but were
often seen as the victor’s justice, although the procedures were fair.109

The prohibition of the use of force and collective security in
the United Nations Charter

The decision to establish a new global organization of states to preserve
peace after the war had already been prepared by the Atlantic Charter of
1941, in which Roosevelt and Churchill declared their hope ‘after the
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final destruction of Nazi tyranny…to see established a peace which will
afford to all nations the means of dwelling in safety within their own
boundaries’ and ‘to bring about the fullest collaboration between all
nations in the economic field with the object of securing, for all, improved
labour standards, economic advancement and social security’.110

The United Nations Charter, sponsored by the United States, Britain,
the Soviet Union and China, and originally signed by fifty-one states, was
designed to introduce law and order and an effective collective security
system into international relations. On the basis of preparatory work done
at the 1944 Dumbarton Oaks Conference, the Charter of the United
Nations was adopted at the 1945 San Francisco Conference and entered
into force on 24 October 1945.111 The main innovation was the attempt
to introduce a comprehensive ban on the use of force in Article 2(4) of the
Charter, with the exception of the right of states to collective and individual
self-defence against an armed attack, in Article 51.112 The preservation of
peace was made the overriding goal of the United Nations. While the
League of Nations had possessed no institutional machinery and executive
power to enforce the Covenant and decisions of the League, the United
Nations Charter established a collective security system in Chapter VII,
giving the Security Council the authority to determine whether there is a
threat to or breach of international peace and security and to adopt binding
economic and military measures against an aggressor state.113

The UN collective system did not work, due to the antagonism that
developed between the former allies after the war, and during the Cold
War in the following four decades, the United Nations failed to achieve
its prime objective. Thus, for example, the controversial military
‘quarantine’ imposed by the United States upon Cuba in 1962 in response
to the build-up in Cuba of Soviet missiles with a capability of reaching
targets in large parts of the Western Hemisphere, used the regional system
of the Organization of American States (OAS) instead of the non-
functioning UN collective security system for legitimization.114 Another
example of the non-functioning of the UN collective security mechanism
during the East-West conflict is the fact that the Vietnam War never led
to any decision by the Security Council.115

The recognition of the special military, economic and political status
of great powers, however, was built in from the beginning in the regulation
of the voting procedure of the Security Council, giving the United States,
the Soviet Union, Britain, France and China (originally represented by the
government of Taiwan) as ‘permanent members’ the right to veto any
decision they disliked.116 The statement in Article 2(1) of the Charter that
the organization ‘is based on the principle of the sovereign equality of all
its Members’ was thus qualified by the fact that the five permanent members
of the Security Council were made more equal than the rest of the member
states. Similarly, the five official nuclear powers retained a privileged legal
position in the later Treaty on the Non-Proliferation of Nuclear Weapons.117

The relative decline of Britain and France as Great Powers became
most apparent in the 1956 Suez crisis when the United States and the
USSR found a rare occasion to unite in the UN Security Council and
forced them to withdraw from their military occupation of the Suez
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Canal118 area, which they had undertaken (with Israel’s simultaneous
occupation of the Sinai Peninsula) in response to the nationalization of the
Suez Canal Company by the Egyptian Government.

Decolonization and change in the composition of the
international community

The composition of the international community had already started to change
immediately after the Second World War. The Soviet Union created the ‘socialist
bloc’ with the German Democratic Republic, Poland, Bulgaria, Hungary,
Romania and Czechoslovakia under its hegemony, joined by the more
independent Yugoslavia.119 But perhaps more important for the structural
transition of the international legal system has been the process of
decolonization,120 based upon the principle of self-determination laid down
in the UN Charter and in the common Article 1 of the two 1966 International
Human Rights Covenants.121 The colonial empires of Britain, France, Belgium,
the Netherlands, Portugal and Italy, often confronted with liberation
movements,122 eroded with the political independence, for example, of Syria
(1945), Lebanon (1946), India and Pakistan (1947), Israel and Burma (1948),
Indonesia (1949), Libya (1951), Tunisia, Morocco, Sudan and Ghana (1956),
Malaya (1957) and Guinea (1958). The decolonization process was basically
completed by the 1960s, after the landmark of the adoption by the UN General
Assembly in 1960 of the Declaration on the Granting of Independence to
Colonial Countries and Peoples.123 The increase in the number of states to
about 130 by the end of the 1960s, almost half of which were newly
independent states, had a profound impact on the international system in
general and the operation of international organizations in particular.

At the beginning, the United Nations had remained under the control of
the West, which still commanded a majority of the seats in the General
Assembly. Thus, it was not difficult to make the Korean War,124 the Soviet
Union being temporarily absent in the Security Council because of the dispute
on the representation of China,125 at least pro forma a United Nations
operation.126 The independence of numerous new states in Asia and Africa
changed the whole scenario and the majority in the General Assembly and
the assemblies of other international organizations shifted to an alliance
between the block of communist countries and the new states of the so-
called Third World. However, Western states retained their dominant
position in the Security Council and in the relevant international financial
institutions, such as the World Bank and the International Monetary Fund,
due to their economic power where weighted voting applied according to
the share of financial contribution.127 Under the leadership of the United
States the Western states also remained dominant in the international system
in military and political terms.

Attitudes of Third World states towards international law
It is still much less easy to generalize about the so-called Third World128 states
of Africa, Asia and Latin America than it once was to generalize about the
former bloc of communist states controlled by the Soviet Union. The
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newly independent states, which organized themselves as non-aligned
countries between East and West in the Group of 77 formed during
UNCTAD I in 1964, do not form a bloc in any real sense. They have no
common ideology. Their governments vary from the far right to the far
left of the political spectrum. There are also considerable cultural and
economic differences. However, there are certain facts which are true of
the vast majority of states in the South, and these facts tend to make most
of those states adopt a distinctive attitude towards international law.

Most developing countries were under alien rule during the formative
period of international law, and therefore played no part in shaping that
law. Occasionally their leaders argue that they are not bound by rules
which they did not help to create. However, this argument is used only
in relation to rules which go against the interests of the new states, and
the argument that those states played no part in shaping the rules is only
a subsidiary argument designed to strengthen the main contention that
the rules are outmoded. Developing states have never dreamt of rejecting
all rules of international law which were laid down before they became
independent; to do so would mean rejecting many rules which operate
to their advantage. The necessity of international law itself as a legal
system regulating intercourse between states was accepted.129

Most countries in the South are poor (with a few exceptions, such as
some of the oil-exporting countries and the ‘New Tigers’ in the Far East)
and are anxious to develop their economies. Those which wished to
develop their economies along socialist lines were therefore in the past
opposed to the traditional rule of international law which forbids
expropriation of foreign-owned property without compensation; but
other Third World countries showed themselves prepared to accept the
traditional rule as a means of encouraging foreign private investment.130

This once fervently argued issue in North-South relations has now lost
much of its former significance. The economic interests of developing
countries also affect their attitudes to other rules of international law;
for instance, if their fishing fleets are dependent on local fisheries, this
naturally influences their position on the law of the sea, and some of
them have tried to gain exclusive rights to local fisheries by claiming a
wide territorial sea, exclusive fishing zone, or exclusive economic zone.131

Since 1973 Third World states have confronted the richer states more
pressingly with their problems of poverty and economic development.
Not surprisingly, the UN General Assembly and other assemblies of
international organizations became their main forums to ventilate claims
for a ‘New International Economic Order’,132 a ‘New International
Communication Order’ (which was one of the reasons why the United
States and the United Kingdom left UNESCO), the application of the
so-called ‘common heritage of mankind’ principle to the benefits of deep-
sea mining133 and the use of outer space,134 and other mechanisms and
concepts to attempt to change international law and to effect the
recognition of a legal obligation of industrialized states to transfer
technology and financial resources to the South. On the whole, Western
states have not accepted these demands; they have helped the economic
development of poorer states in many ways, but are usually reluctant to
recognize or undertake any legal obligation to help poorer states.135

Moreover, many developing states have a feeling of resentment about
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past exploitation, real or imagined. That is one reason why they usually
claim that they have not succeeded to obligations accepted on their behalf
by the former colonial powers before they became independent.136 Almost
all of them showed themselves as strongly opposed to all remaining forms
of colonialism and apartheid,137 although their reactions to violations of
the principle of self-determination in other contexts are much weaker.138

For the reasons stated above, developing countries often feel that international
law sacrifices their interests to those of Western states. They therefore demand
changes in the law. Unfortunately, if there is no consensus, it is often difficult to
change international law without breaking it. States may refuse to alter a treaty
unless they are forced to do so. States which are dissatisfied with an existing
rule of customary law may start following a new custom, but, until the new
custom is widely established, they may be denounced as law-breakers by states
following the old custom.139 One solution for this problem has been the
multilateral treaty; conferences called to draw up a treaty codifying the existing
law can slip imperceptibly into amending the law.140 Another solution favoured
by developing countries has been to try to use the United Nations General
Assembly as if it were a legislature; but the General Assembly is not really a
legislature, and it is doubtful if its resolutions can be used as evidence of
international law against states which vote against them.141

Nevertheless, major changes in international law have occurred since 1945.
Western states were anxious not to drive Third World states into the arms of
communist states, and have therefore agreed to many of the alterations sought
by the non-aligned countries. Most of the rules which developing countries
used to regard as contrary to their interests have changed, or are in the process
of being changed. Similarly, when the interests of Western states change, such
states are often just as ready as other states to abandon the old rules and to
replace them with new rules which are more in keeping with their own
interests.142 Modern international law is not static, but has a dynamic nature
and is in a continuous process of change. The accusation that international
law is biased against the interests of Third World states is, on the whole, no
longer true.

Universality and the challenge to the unity of international law

In the historical process of the transition from the classical system to the
modern system, international law definitely lost its European character and
was extended from a limited club of nations to a global system now covering
some 185 states which are very heterogeneous entities in cultural, economic
and political terms. The basic question ever since has been whether a truly
universal system of law is possible at all under the conditions of a divided
world with such deep cleavages in values, interests, and perceptions. Writers
have frequently found that international law is in a ‘crisis’, or has entered
into ‘decay’.143

At least with respect to the basic normative framework, after 1945
international law entered into a new phase aiming at restricting the unfettered
right of states to go to war and, in addition, transforming the previous
mere coordination of sovereign states into a system of cooperation
and mutual benefit.144 The concept of the ‘international legal community’145
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emerged in connection with two other basic concepts of international
law— jus cogens146 and international public order147 —both referring to
principles and rules of international law with a higher legal status than
the other parts of international law. There were other significant changes
in the international legal system after 1945. The main feature mostly
emphasized is the shift from coexistence to cooperation of states, not
only to achieve international peace and security, but also to further social
and economic goals. This is reflected in the proliferation of international
organizations, both global and regional, now numbering about 500 and
active in a broad variety of fields, which appeared within a relatively
short time as a new category of international legal subjects.148 It was
primarily in the social and economic field in which the United Nations
and its specialized agencies were able to make some progress. Connected
with this extension of the scope of activity was the enhanced process of
the codification of international law.149

Another new development after 1945, as compared with classical
international law, has been a stronger recognition of the position of the
individual. While previously the individual was considered a mere ‘object’
of international regulations adopted by sovereign states, more room has
been given to the thought of upgrading the status of human beings in
international law. This is reflected in the development of rules on the
international protection of refugees, the codification of human rights on
the global and regional level following the Universal Declaration of
Human Rights, proclaimed by the UN General Assembly in 1948, and
the advancement of international humanitarian law in armed conflict
with the four Geneva Red Cross Conventions of 1949 and the two
Additional Protocols of 1977.150

The end of the East-West conflict,151 apart from moving North-South
issues152 more to the forefront, has led to the resurgence of nationalism,
to the rise of ethnic conflict and civil wars in various parts of the world,
and to the hitherto unknown activism of the UN Security Council.153 In
Western legal literature the end of the Cold War has provoked a
controversy on the legality of ‘democratic intervention’,154 intervention
to support or establish a democratic system of government in another
state against ‘illegitimate regimes’, in connection with the discussion on
humanitarian intervention.155 The general proposition of this intervention
theory is that there is a necessary structural link between democracy,156

as it developed in Western constitutional history, and the effective
guarantee of human rights. The problem is, of course, whether Western
concepts, including those on the market economy and on human rights,
can prevail throughout the world in the face of Asian, African and Islamic
perceptions which are different for reasons of history, society and culture.

Moreover, after the wall in Berlin fell, writers, such as Francis
Fukuyama,157 declared the ‘end of history’ and the victory of Western
democracy and capitalism. But, from a different perspective, perhaps
the USSR and the United States were and are only experimental states in
the long course of the history of a rather mixed international community.
Western civilization is certainly not the only form of civilization in the
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world, and its values and regulatory systems, including its law, are not
necessarily appropriate or acceptable in other parts of the globe. On the
other hand, whether Samuel Huntington’s prediction158 that ‘civilization
identity will be increasingly important in the future, and the world will be
shaped in large measure by the interaction among seven or eight civilizations’
and will lead to a clash of civilizations in the next century, remains to be
seen.159 Such predictions are not new (and are often false) in history, as we
know from Spengler’s ‘Untergang des Abendlandes’.

Nevertheless, also from a legal perspective, there is no doubt that the
question of the universal nature of international law has been reinforced
not only by theoretical debate but also by the actual strong tendencies
towards economic and political regionalism in the international system.160

The answer to this question is not easy and needs to take into acount the
content of contemporary international law in its various fields and the
characteristics of the international law-making process. As a starting-point,
however, it may be observed that there is at least universal agreement on
some basic principles of international law, as laid down in the Friendly
Relations Declaration, which after a long process of attempting to clarify
the meaning of the United Nations Charter was adopted by all states by
consensus in 1970.161 These principles include:
 
1 the prohibition of the threat or use of force by states against the territorial

integrity or political independence of any state, or in any other manner
inconsistent with the purposes of the Charter;

2 the peaceful settlement of disputes between states in such a manner that
international peace and security and justice are not endangered;

3 the duty not to intervene in matters within the domestic jurisdiction of
any state, in accordance with the Charter;

4 the duty of states to cooperate with one another in accordance with the
Charter;

5 the principle of equal rights and self-determination of peoples;
6 the principle of sovereign equality of states; and
7 the principle that states shall fulfil in good faith the obligations assumed

by them in accordance with the Charter.  

New developments in theory

Finally, it should at least be briefly mentioned that there have been some
interesting new developments in theory during the past decade.162 The old schools
of natural law and positivism163 are still with us, and it seems that the latter
today forms the basis of mainstream thinking in international law in one form
or another. In addition, the ‘policy-orientated’ New Haven school founded by
the Yale professor Myres S.McDougal164 gained widespread influence at the
height of the Cold War even outside the United States. This perspective regards
international law as a constant flow of authoritative decision-making in which
legal argument is only one factor among many others; therefore, it has been
criticized by positivist views (especially in Europe) as abandoning the very
concept of law and legal rules. Often, however, in deciding a practical case in
international law, such theories are not much different in their results.
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In the West, a new school of ‘Critical Legal Studies’, which started in
the United States, has emerged, vigorously challenging traditional
positivist perceptions of international law from a methodological point
of view based on analytical language philosophy and a hermeneutical
theory of law.165 The ‘deconstruction’ of international legal argumentation
by these critical legal scholars denies that, in view of its indeterminacy,
inconsistency and lack of coherence, international law has a distinct
existence of its own. Other modes of inquiry, inspired by the writings of
Thomas M. Franck, address basic issues of the ‘legitimacy’ and ‘fairness’
of the international legal system from a different angle.166 In addition,
some more Utopian theories have entered the market-place of ideas167

and there is also now a claim to a ‘feminist approach’ to international
law.168 Another interesting development to be mentioned is the effort
recently being made to attempt to bridge the gap between international
law theory and international relations theory.169

At least for the time being, the Marxist-Leninist theory of international
law170 has vanished from the arena and has become of mere historical
interest. After the end of the Cold War and the dissolution of the Soviet
Empire, there has been a change in attitude in the former Communist
states towards international law in general, the precise implications and
durability of which, however, remain to be seen.171 The same applies to
the awakening of interest in international law in China.172 To which
extent Islamic perceptions of international law are developing into a
separate direction is also an open and interesting question.173

The output of theory, on the abstract level, is certainly of academic
interest for understanding the nature of the international legal system,
but it has limited relevance for the actual practice of states and the
problems that have to be solved in daily life. As the enlightened Dutch
scholar Röling noted in 1960:
 

In all positive law is hidden the element of power and the element
of interest. Law is not the same as power, nor is it the same as
interest, but it gives expression to the former power-relation.
Law has the inclination to serve primarily the interests of the
powerful. �European� international law, the traditional law of
nations, makes no exception to this rule. It served the interest of
prosperous nations.174

 
The real question is, therefore, which interests does international law
now serve in a much more expanded, diverse, but increasingly
interdependent world, and the answer requires a closer look at various
branches of the ‘law in action’ in international relations in the following
chapters.
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3 Sources of international law
 

The word ‘source of law’ (‘source de droit’, ‘Rechtsquelle’) has a variety
of interpretations.1 The English legal philosopher H.L.A.Hart
distinguishes between its use in a ‘material’ or ‘historical sense’ and in
a ‘formal’ or ‘legal’ sense.2 In the first non-legal sense it refers to a
causal or historical influence explaining the factual existence of a given
rule of law at a given place and time, for example, to show that a
certain contemporary rule of Dutch law may originate from Roman
law, or to state that the development of labour law has resulted from
the political action taken by trade unions. In the legal sense, the term
means the criteria under which a rule is accepted as valid in the given
legal system at issue. These criteria distinguish binding law from legally
non-binding other social or moral norms and the law de lege lata (the
law as it currently stands) from the law de lege ferenda (the law as it
may be, or should be, in the future).3 In this sense, the term ‘source’
has a technical meaning related to the law-making process and must
not be confused with information sources, research sources or
bibliographies on international law.4

In developed national legal systems there are definite methods of
identifying the law, primarily by reference to the constitution, legislation
(statutes) and judicial case law. In the decentralized international legal
system, lacking a hierarchical structure,5 the problem of finding the law
is much more complicated. There is no authority to adopt universally
binding legislation6 and no compulsory jurisdiction of international courts
and tribunals without the consent of states. In this system the same
subjects of international law7 that are bound by international rules and
principles have created them themselves.

The most important source of international law for centuries was
customary law, evolving from the practice of states.8 The recent attempt
to codify international law and the conclusion of multilateral treaties
in many important areas, such as diplomatic and consular relations,9

the law of war10 or the law of the sea,11 have sought to clarify the law
and to establish universally accepted norms. But customary law has
still retained its predominance over treaty law or other sources in many
other areas, such as, for example, state immunity12 or state
responsibility.13 The changes in international society since 1945 have
led to basic disputes on the sources of international law and it must be
noted at the outset that they have become an area of considerable
theoretical controversy. In particular, the two main traditional elements,
custom and treaties, are now often difficult to distinguish clearly. As
R.Jennings put it in 1981:
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I doubt whether anybody is going to dissent from the proposition
that there has never been a time when there has been so much
confusion and doubt about the tests of the validity�or sources�of
international law, than the present.14

 
Article 38(1) of the Statute of the International Court of Justice15

provides:
 

The Court, whose function is to decide in accordance with
international law such disputes as are submitted to it, shall apply:

(a) international conventions, whether general or particular, es-
tablishing rules expressly recognized by the contesting States;

(b) international custom, as evidence of a general practice ac-
cepted as law;

(c) the general principles of law recognized by civilized nations;
(d) �judicial decisions and the teachings of the most highly

qualified publicists of the various nations, as subsidiary
means for the determination of rules of law.

 
This provision is usually accepted as constituting a list of the sources of
international law.16 Some writers have criticized it on the grounds that it
does not list all the sources of international law, or that it includes aspects
which are not genuine sources, but none of the alternative lists which have
been suggested has won general approval. It is therefore proposed to examine
the sources listed in the Court’s Statute before considering other possible
sources of international law.

Treaties

The Statute of the International Court of Justice speaks of ‘international
conventions, whether general or particular, establishing rules expressly
recognized by the contesting states’.17 The word ‘convention’ means a treaty,
and that is the only meaning which the word possesses in international law,
and in international relations generally. This is a point worth emphasizing,
because students have been known to confuse conventions with conferences,
or to mix up conventions in international law with conventions of the
constitution in British constitutional law. Other terms used as a synonym
for treaties, or for particular types of treaties, are agreement, pact,
understanding, protocol, charter, statute, act, covenant, declaration,
engagement, arrangement, accord, regulation and provision. Some of these
words have alternative meanings (that is, they can also mean something
other than treaties), which makes the problem of terminology even more
confusing.

Treaties are of growing importance in international law. The practice of
publishing collections of treaties concluded by a certain state or group of
states commenced during the second half of the seventeenth century. The
most important collection, under various titles, until the Second World War,
was started by G.F.von Martens in 1771 with his ‘Recueil des principaux
traités’. Since 1945, in accordance with Article 102 of the UN Charter,
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more than 33,000 treaties have been registered with the United Nations,
several thousand of which are multilateral.18 As collectivism has replaced
laissez-faire, a large number of questions have become subject to
governmental regulation—and to intergovernmental regulation when
they transcend national boundaries. Modern technology, communications
and trade have made states more interdependent than ever before, and
more willing to accept rules on a vast range of problems of common
concern— extradition of criminals, safety regulations for ships and
aircraft, economic aid, copyright, standardization of road signs,
protection of foreign investment, environmental issues and so on. The
rules in question are usually laid down in treaties, with the result that
international law has expanded beyond all recognition in the last 140
years (although it must be pointed out that most of the rules are too
specialized to be dealt with in ordinary textbooks on international law).

Treaties are the major instrument of cooperation in international
relations, and cooperation often involves a change in the relative positions
of the states involved (for example, rich countries give money to poor
countries). Treaties, therefore, are often an instrument of change—a point
which is forgotten by those who regard international law as an essentially
conservative force. The general trend, particularly after the Second World
War, has been to enhance the role of treaties in international law-making,
partly in response to increasing interdependence, partly as a solution to
the controversies that exist between diverse groups of states as to the
content and validity of older customary rules.

To some extent treaties have begun to replace customary law. Where
there is agreement about rules of customary law, they are codified by
treaty; where there is disagreement or uncertainty, states tend to settle
disputes by ad hoc compromises—which also take the form of treaties.
For example, capital-exporting countries have concluded some 1000
bilateral treaties promoting and protecting foreign investment to clarify
the relevant legal framework.19

Law-making treaties and ‘contract treaties’
Treaties are the maids-of-all-work in international law. Very often they
resemble contracts in national systems of law, but they can also perform
functions which in national systems would be carried out by statutes,
by conveyances, or by the memorandum of association of a company.
In national legal systems, legislative acts of parliament are regarded as
sources of law, but contracts are not; contracts are merely legal
transactions. (Contracts create rights and duties only for the contracting
parties, who are very few in number, and it is generally agreed that a
‘source of law’ means a source of rules which apply to a very large
number of people.) Some writers have tried to argue that treaties should
be regarded as sources of international law only if they resemble national
statutes in content, that is, if they impose the same obligations on all
the parties to the treaty and seek to regulate the parties’ behaviour
over a long period of time. Such treaties are called ‘law-making treaties’
(traités-lois) and their purpose is to conclude an agreement on universal
substantive legal principles (i.e. human rights treaties, Genocide
Convention).20 According to this theory, ‘contract-treaties’ (traités-
contrat), that is, treaties which resemble contracts (for instance, a
 

18 United Nations Treaties Series
(UNTS); for a good reference work see
M.J.Bowman/D.J.Harris (eds),
Multilateral Treaties: Index and Current
Status, 1984 and 10th cumulative
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cumulative supplements. See also L.
Wildhaber, Treaties, Multilateral, EPIL 7
(1984), 480–4; C.Parry (ed.), The
Consolidated Treaty Series (CTS),
1648– 1918 (annotated); Hudson,
International Legislation (1931–1950);
C.Parry (ed.), Index to British Treaties
(1101–1918); United Kingdom Treaties
Series (UKTS) (from 1892); League of
Nations Treaty Series (LNTS).
International Legal Materials (ILM),
which regularly publishes not only
treaties but also other important
documents relating to international law,
is also very useful.
19 See Chapter 15 below, 237.
20 See V.de Visscher, Problèmes
d’interpretation judicaire en droit
international public, 1963, 128 et seq.
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treaty whereby one state agrees to lend a certain sum of money to another
state) are not sources of law, but merely legal transactions.

However, the analogy between national statutes and law-making treaties
is misleading for two reasons. First, in national systems of law anyone who
is contractually competent (i.e. anyone who is sane and not a minor) can
enter into a contract, but parliamentary legislation is passed by a small
group of people. In international law, any state can enter into a treaty,
including a law-making treaty. Secondly, in national systems of law contracts
create rights and duties only for the contracting parties, who are very few in
number, whereas statutes of national law apply to a very large number of
people. In international law all treaties, including law-making treaties, apply
only to states which agree to them. Normally the parties to a law-making
treaty are more numerous than the parties to a ‘contract-treaty’, but there
is no reason why this should always be so.

The only distinction between a ‘law-making treaty’ and a ‘contract-treaty’
is one of content. As a result, many treaties constitute borderline cases,
which are hard to classify. A single treaty may contain some provisions
which are ‘contractual’, and others which are ‘law-making’. The distinction
between ‘law-making treaties’ and ‘contract-treaties’ is not entirely useless;
for instance, a ‘contract-treaty’ is more likely to be terminated by the
outbreak of war between the parties than a law-making treaty.21 But it is
too vague and imprecise to justify regarding law-making treaties as the
only treaties which are a source of international law. The better view is to
regard all treaties as a source of law. At any rate, the law of treaties applies
to both types of treaties.

Parties to international treaties and ‘internationalized contracts’

Only the subjects of international law—states, international organizations,
and the other traditionally recognized entities22 —can conclude treaties under
international law. An international business contract concluded between a
company based in state A and another enterprise located in state B is subject
to one or another national legal system, but it is not a treaty under
international law. Similarly, private law contracts between states, i.e. for
the sale and purchase of goods, are usually concluded under the national
law of one of the parties.

Some interesting problems have arisen in connection with agreements made
between states and foreign corporations,23 especially in the field of oil
concessions,24 permitting a foreign company to explore and exploit oil
resources on the territory of the state. Usually, the parties to such agreements
consent to a certain national legal system governing the contract. But
occasionally, in the case of powerful multinational companies, such contracts
have not been, fully or partially, placed under a national law, but under
international law, general principles of law or only under the provisions of
the contract itself. The reason for concluding such so-called internationalized
contracts is to establish a balance between the parties and prevent the state
party from evading its obligations under the contract by changing its own
internal law. This is mostly secured by an arbitration clause referring disputes
under the agreement to an international body.25 There have been various
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attempts to find a proper legal classification of these internationalized
contracts, but the practical relevance of the issue has declined in recent
years, as parties now mostly declare a certain national law to be applicable.

The law of treaties is dealt with in Chapter 9 below.26

Custom

The second source of international law listed in the Statute of the
International Court of Justice is ‘international custom, as evidence of a
general practice accepted as law’.27 As confirmed by the ICJ in the
Nicaragua case,28 custom is constituted by two elements, the objective
one of ‘a general practice’, and the subjective one ‘accepted as law’, the
so-called opinio iuris. In the Continental Shelf (Libya v. Malta) case, the
Court stated that the substance of customary international law must be
‘looked for primarily in the actual practice and opinio juris of States’.29

The definition has given rise to some vexed theoretical questions, such
as: How is it possible to make law by practice? And how can something
be accepted as law before it has actually developed into law?30 But it is
nevertheless the established doctrine, accepted by states, international
tribunals and most writers alike.

Where to look for evidence of customary law
The main evidence of customary law is to be found in the actual practice
of states, and a rough idea of a state’s practice can be gathered from
published material—from newspaper reports of actions taken by states,
and from statements made by government spokesmen to Parliament, to
the press, at international conferences and at meetings of international
organizations; and also from a state’s laws and judicial decisions, because
the legislature and the judiciary form part of a state just as much as the
executive does. At times the Foreign Ministry of a state may publish
extracts from its archives; for instance, when a state goes to war or
becomes involved in a particular bitter dispute, it may publish documents
to justify itself in the eyes of the world. But the vast majority of the
material which would tend to throw light on a state’s practice concerning
questions of international law—correspondence with other states, and
the advice which each state receives from its own legal advisers—is
normally not published; or, to be more precise, it is only recently that
efforts have been made to publish digests of the practice followed by
different states.31 As far as the latter are reliable as evidence of the law,32

it must also be taken into consideration that such an expensive enterprise
is mostly not undertaken in developing countries and that the empirical
basis for analytical generalizations, therefore, is in fact rather limited to
the practice of certain countries. Valuable evidence can also be found in
the documentary sources produced by the United Nations.33

Evidence of customary law may sometimes also be found in the
writings of international lawyers, and in judgments of national and
international tribunals, which are mentioned as subsidiary means for
the determination of rules of law in Article 38(1)(d) of the Statute of the
International Court of Justice.34

 

26 See Chapter 9 below.
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Similarly, treaties can be evidence of customary law;35 but great care
must be taken when inferring rules of customary law from treaties,
especially bilateral ones. For instance, treaties dealing with a particular
subject matter may habitually contain a certain provision; thus, extradition
treaties almost always provide that political offenders shall not be
extradited.36 It has sometimes been argued that a standard provision of
this type has become so habitual that it should be regarded as a rule of
customary law, to be inferred even when a treaty is silent on that particular
point. On the other hand, why would states bother to insert such standard
provisions in their treaties, if the rule existed already as a rule of customary
law? The problem is a difficult one, and one needs to know more about
the intentions of the parties to the treaties in question before one is safe in
invoking a standard treaty provision as evidence of customary law. Even
so, the mere existence of identical bilateral treaties does not generally
support a corresponding norm of customary law. At least the network of
bilateral treaties must be widespread before it can amount to state practice
resulting in customary law.37

The case of multilateral treaties is different and may definitely constitute
evidence of customary law. If the treaty claims to be declaratory of customary
law, or is intended to codify customary law, it can be quoted as evidence of
customary law even against a state which is not a party to the treaty. This is
so even if the treaty has not received enough ratifications to come into
force.38 It may be asked why states should be unwilling to ratify a treaty if
it merely restates customary law. Explanations include inertia and lack of
parliamentary time (if ratification requires the participation of the legislature,
as it does in many countries). Moreover, only part of the treaty may codify
customary law, and a state may refuse to ratify because it objects to other
parts thereof.

Good examples are many (but not all) provisions of the 1969 Vienna
Convention on the Law of Treaties.39 Such a state is not bound by the
treaty, but by customary law; therefore, if it can produce other evidence to
show that the treaty misrepresents customary law it can disregard the rule
stated in the treaty. This possibility is not open to states which are parties to
the treaty, since they are bound by the treaty in their relations with other
parties to the treaty, regardless of whether the treaty accurately codifies
customary law or not. But treaty law and customary law can exist side by
side. In the Nicaragua case, the International Court of Justice held that its
jurisdiction was excluded with regard to the relevant treaty law (in that
case the UN Charter), but nevertheless proceeded to reach a decision on the
basis of customary international law, the content of which it considered to
be the same as that laid down in the Charter (concerning the prohibition of
the use of force).40

Moreover, there is the possibility that customary law may change so as to
conform with an earlier treaty.41 For instance, the Declaration of Maritime
Law issued by the signatory states to the Treaty of Paris 185642 altered certain
rules about the conduct of war at sea. It prohibited privateering, the capture
of enemy goods except contraband on neutral ships, and of neutral goods
except contraband on enemy ships. It also required blockades to be effective
and supported by a force sufficient to actually prevent access to the coast of
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the enemy.43 As a treaty, it applied only between the parties to it: Austria,
France, Prussia, Russia, Sardinia, Turkey and the United Kingdom.
Subsequently, however, the rules contained in the Declaration were accepted
by a large number of other states as rules of customary law.

Similar problems arise with resolutions passed at meetings of
international organizations, particularly resolutions of the United Nations
General Assembly which will be discussed separately below.44

Finally, it must be noted that the debate on what constitutes proper
evidence of customary law needs to be separated from procedural
questions, such as the burden of proof or general rules on evidence before
international courts and tribunals.45 It is true that a state seeking to rely
on a particular rule of customary law normally has the burden of proving
the fact that the relevant state practice exists.46 But an international judge
or arbitrator will not rely on rules of procedure to decide whether a
norm exists or not, but will rather make a value judgment.

The problem of repetition
It has sometimes been suggested that a single precedent is not enough to
establish a customary rule, and that there must be a degree of repetition
over a period of time; thus, in the Asylum case the International Court of
Justice suggested that a customary rule must be based on ‘a constant and
uniform usage’.47 However, this statement must be seen in the light of the
facts of the Asylum case, where the Court said: ‘The facts…disclose so
much uncertainty and contradiction, so much fluctuation and discrepancy
in the exercise of diplomatic asylum and in the official views expressed on
various occasions…that it is not possible to discern…any constant and
uniform usage, accepted as law.’48 (In this case, Victor Raúl Haya de la
Torre, the leader of an unsuccessful rebellion in Peru in 1948, obtained
asylum in the Colombian Embassy in Lima. Peru and Colombia referred
to the ICJ the question of whether Colombia had the right to grant asylum
and whether he should be handed over to the Peruvian authorities or be
granted safe-conduct out of the country.) In other words, what prevented
the formation of a customary rule in the Asylum case was not the absence
of repetition, but the presence of major inconsistencies in the practice.

In the Nicaragua case, the ICJ held:
 

It is not to be expected that in the practice of States the application
of the rules in question should have been perfect, in the sense
that States should have refrained, with complete consistency,
from the use of force or from intervention in each other’s internal
affairs. The Court does not consider that, for a rule to be
established as customary, the corresponding practice must be
in absolutely rigorous conformity with the rule. In order to deduce
the existence of customary rules, the Court deems it sufficient
that the conduct of States should, in general, be consistent with
such rules, and that instances of State conduct inconsistent with
a given rule should generally have been treated as breaches of
that rule, not as indications of the recognition of a new rule.49

 
In sum, major inconsistencies in the practice (that is, a large amount of
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practice which goes against the ‘rule’ in question) prevent the creation of a
customary rule. As noted by the ICJ in the Fisheries case, minor inconsistencies
(that is, a small amount of practice which goes against the rule in question)
do not prevent the creation of a customary rule,50 although in such cases the
rule in question probably needs to be supported by a large amount of practice,
in order to outweigh the conflicting practice in question.51 (The Fisheries case
concerned British claims against Norway for introducing national legislation
on exclusive fishing rights in the waters surrounding Norway’s entire coastline
north of the Arctic Circle. The Court upheld the Norwegian method of
delimitation of the territorial sea and its fixing of actual baselines.) On the
other hand, where there is no practice which goes against an alleged rule of
customary law, it seems that a small amount of practice is sufficient to create
a customary rule, even though the practice involves only a small number of
states and has lasted for only a short time.

There remains the question of what constitutes ‘general’ practice. This
much depends on the circumstances of the case and on the rule at issue.
‘General’ practice is a relative concept and cannot be determined in the
abstract. It should include the conduct of all states, which can participate
in the formulation of the rule or the interests of which are specially affected.
‘A practice can be general even if it is not universally accepted; there is no
precise formula to indicate how widespread a practice must be, but it should
reflect wide acceptance among the states particularly involved in the relevant
activity.’52 Therefore, in the law of the sea,53 the practice of sea powers and
maritime nations will have greater significance than the practice of land-
locked states, while in the law governing outer space activities,54 the practice
of the United States and Russia will exert a more dominant influence than
that of Burundi or Chile. This can also be seen from the Advisory Opinion
of the ICJ in the Legality of Nuclear Weapons case in which the Court in
discussing whether there is a customary rule prohibiting the use of nuclear
weapons, inter alia, found that it could not ignore the ‘practice referred to
as ‘policy of deterrence’, to which an appreciable section of the international
community has adhered for many years’.55 Obviously, this refers to the
practice of certain nuclear weapons states and not to the practice of the
international community at large.56 However, as observed by Judge Schwebel
in his Dissenting Opinion:
 

This nuclear practice is not a practice of a lone and secondary
persistent objector. This is not a practice of a pariah Government
crying out in the wilderness of otherwise international opinion. This
is the practice of five of the world’s major Powers, of the permanent
Members of the Security Council, significantly supported for almost
50 years by their allies and other States sheltering under their
nuclear umbrellas. That is to say, it is the practice of States—and a
practice supported by a large and weighty number of other States—
that together represent the bulk of the world’s population. This
practice has been recognized, accommodated and in some
measure accepted by the international community. That measure
of acceptance is ambiguous but not meaningless.57
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What is certain is that general practice does not require the unanimous
practice of all states or other international subjects. This means that a
state can be bound by the general practice of other states even against its
wishes if it does not protest against the emergence of the rule and
continues persistently to do so (persistent objector).58 Such instances are
not frequent and the rule also requires that states are sufficiently aware
of the emergence of the new practice and law. Thus, for example, the
contention can hardly be sustained that the practice of space powers to
launch their space objects into outer space after 1957 by crossing the air
space under the sovereignty of other countries developed into custom by
the acquiescence of those states.59 The countries affected simply often
lacked the technological capacities to find out.

What states say and what states do
It is sometimes suggested that state practice consists only of what states
do, not of what they say. For instance, in his dissenting opinion in the
Fisheries case, Judge Read argued that claims made to areas of the sea
by a state could not create a customary rule unless such claims were
enforced against foreign ships.60 But in the later Fisheries Jurisdiction
cases ten of the fourteen judges inferred the existence of customary rules
from such claims, without considering whether they had been enforced.61

(These two parallel cases dealt with the validity of the establishment by
Iceland of a fifty-mile exclusive fishery zone and its effect on the fishing
rights of the United Kingdom and Germany which these two states had
traditionally enjoyed within this zone.) Similarly, the Nuremberg Tribunal
cited resolutions passed by the League of Nations Assembly and a Pan-
American Conference as authority for its finding that aggressive war
was criminal according to the ‘customs and practices of states’.62 The
better view therefore appears to be that state practice consists not only
of what states do, but also of what they say.

This becomes even clearer if one takes the fact into account that in
the modern world states have found new means of communication. As
noted in a recent empirical study on state practice, Zemanek arrives at
the following conclusion:
 

The beloved ‘real’ acts become less frequent because
international law, and the Charter of the UN in particular, place
more and more restraints on States in this respect. And what
formerly was confined to diplomatic notes is now often transmitted
via new forms of communication, mainly for reasons of domestic
or international policy. The present information society forces
governments which seek the widest possible support for their
stance to resort to publicity.63

 
Finally, state practice also includes omissions; many rules of international
law forbid states to do certain acts, and, when proving such a rule, it is
necessary to look not only at what states do, but also at what they do
not do.64 Even silence on the part of states is relevant because passiveness
and inaction with respect to claims of other states can produce a binding
effect creating legal obligations for the silent state under the doctrine of
acquiescence.65
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The psychological element in the formation of customary
law (opinio iuris)

When inferring rules of customary law from the conduct of states, it is
necessary to examine not only what states do, but also why they do it. In
other words, there is a psychological element in the formation of customary
law. State practice alone does not suffice; it must be shown that it is
accompanied by the conviction that it reflects a legal obligation. For instance,
there are many international acts performed habitually, such as flag salutes
greeting a foreign ship on the high seas, or in the field of ceremony and
protocol, which are motivated solely by courtesy or tradition, ‘but not by
any sense of legal duty’.66 Such behaviour is based merely on what is called
‘comity’ or ‘courtoisie’ in the relations between states.67

The technical name given to this psychological element is opinio iuris sive
necessitatis (opinio iuris for short).68 It is usually defined as a conviction felt
by states that a certain form of conduct is required by international law. This
definition presupposes that all rules of international law are framed in terms
of duties. But that is not so; in addition to rules laying down duties, there are
also permissive rules, which permit states to act in a particular way (for
example, to prosecute foreigners for crimes committed within the prosecuting
state’s territory) without making such actions obligatory.69 In the case of a
rule imposing a duty, the traditional definition of opinio iuris is correct; in
the case of a permissive rule, opinio iuris means a conviction felt by states
that a certain form of conduct is permitted by international law.

There is clearly something artificial about trying to analyse the psychology
of collective entities such as states. Indeed, the modern tendency is not to look
for direct evidence of a state’s psychological convictions, but to infer opinio
iuris indirectly from the actual behaviour of states. Thus, official statements
are not required; opinio iuris may be gathered from acts or omissions.70 For
these purposes, it must be remembered that rules of international law govern
the behaviour of states in their relations with other states; it is therefore necessary
to examine not only what one state does or refrains from doing, but also how
other states react. If conduct by some states provokes protests from other states
that such conduct is illegal, the protests can deprive such conduct of any value
as evidence of customary law.71

Permissive rules can be proved by showing that some states have acted
in a particular way (or have claimed that they are entitled to act in that
way) and that other states, whose interests were affected by such acts (or
claims), have not protested that such acts (or claims) are illegal.

In the case of rules imposing duties, it is not enough to show that states
have acted in the manner required by the alleged rule, and that other states
have not protested that such acts are illegal. It also needs to be proved that
states regard the action as obligatory. Recognition of the obligatory character
of particular conduct can be proved by pointing to an express
acknowledgment of the obligation by the states concerned, or by showing
that failure to act in the manner required by the alleged rule has been
condemned as illegal by other states whose interests were affected.

The difference between permissive rules and rules imposing duties can
be clearly seen in the Lotus case.72 The facts of the case were as follows:
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a French merchant ship collided with a Turkish merchant ship on the
high seas, and as a result (allegedly) of negligence on the part of Lieutenant
Demons, an officer on the French ship, several people on the Turkish
ship lost their lives. France had jurisdiction to try Lieutenant Demons
for manslaughter, but the question was whether Turkey also had
jurisdiction to try him. Turkey argued that there was a permissive rule
empowering it to try him; France argued the exact opposite, namely,
that there was a rule imposing a duty on Turkey not to try him. The
Permanent Court of International Justice accepted the Turkish argument
and rejected the French argument because, first, although there were
only a few cases in which states in Turkey’s position had instituted
prosecutions, the other states concerned in those cases had not protested
against the prosecutions; and secondly, although most states in Turkey’s
position had refrained from instituting prosecutions, there was no
evidence that they had done so out of a sense of legal obligation.

Moreover, if states are clearly divided on whether a certain conduct
(such as non-recourse to nuclear weapons over the past fifty years)
constitutes the expression of an opinio iuris (in this case that the use of
nuclear weapons is illegal), it is impossible to find that there is such
opinio iuris.73

Opinio iuris is sometimes interpreted to mean that states must believe
that something is already law before it can become law. However, that is
probably not true; what matters is not what states believe, but what they
say. If some states claim that something is law and other states do not
challenge that claim, a new rule will come into being, even though all the
states concerned may realize that it is a departure from pre-existing rules.

Customary law has a built-in mechanism of change. If states are agreed
that a rule should be changed, a new rule of customary international
law based on the new practice of states can emerge very quickly; thus
the law on outer space developed very quickly after the first artificial
satellite was launched.74 If the number of states supporting a change, or
the number of states resisting a change, is small, they will probably soon
fall into line with the practice of the majority. The real difficulty comes
when the states supporting the change and the states resisting the change
are fairly evenly balanced. In this case change is difficult and slow, and
disagreement and uncertainty about the law may persist for a long time
until a new consensus emerges, as, for example, in the dispute about the
width of the territorial sea.75 Another example is the case of the Legality
of Nuclear Weapons in which the ICJ found:
 

The emergence, as lex lata, of a customary rule specifically
prohibiting the use of nuclear weapons as such is hampered by
the continuing tensions between the nascent opinio juris on the
one hand, and the still strong adherence to the practice of
deterrence on the other.76

 
‘Instant’ customary law

A special problem is the existence or non-existence of the category of ‘diritto
spontaneo’ or ‘instant customary international law’ which has been
brought to the forefront by some authors, such as Roberto Ago77 and Bin
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Cheng.78 The result is to deny the significance of state practice and the
relevance of the time factor in the formation of customary international
law and to rely solely on opinio iuris, as expressed in non-binding resolutions
and declarations, as the constitutive element of custom.

It is true that the International Court of Justice has clarified in the North
Sea Continental Shelf cases that customary law may emerge even within a
relatively short passage of time.79 It may also be noted that changes in the
international law-making process have modified the concept of modern
customary law in several respects, including the tendency that it is made with
relative speed, written in textual form, and is more elaborate than traditional
custom.80 The possibility of ‘instant’ customary international law, or ‘droit
spontane’,81 based upon opinio iuris only and without the requirement of
any practice, however, has remained a matter of dispute.82 In view of the
nature of the decentralized international legal system and the elementary role
of state practice as the objective element in the formation of customary law,
enabling one to distinguish it from non-binding commitments, opinio iuris
on its own, even if clearly established for some states as the subjective element,
does not suffice to establish general custom in controversial areas. In addition,
the very notion of ‘custom’ implies some time element and ‘instant custom’ is
a contradiction in terms, although it appears that this is more a matter of
appropriate terminology than of substance.

This view is confirmed by the jurisprudence of the ICJ. In the North Sea
Continental Shelf cases the Court insisted that ‘an indispensable requirement
would be that within the period in question, short though it might be, State
practice, including that of States whose interests are specially affected, should
have been both extensive and uniform’.83 In other words, the reduction of
the time-element requirement is carefully balanced with a stronger emphasis
on the scope and nature of state practice. An even clearer implicit rejection
of the doctrine of ‘instant custom’ can be found in the following words of
the Court in the Nicaragua case:
 

The mere fact that States declare their recognition of certain rules
is not sufficient for the Court to consider these as being part of
customary international law… Bound as it is by Article 38 of its
Statute…the Court must satisfy itself that the existence of the rule
in the opinio iuris of States is confirmed by practice.84

 
Bernhardt also denies that under the traditional concepts of international
law ‘instant’ custom is possible, but he can imagine ‘exceptional cases and
situations in which such instant law is useful or even necessary: If, for
instance, the community of States unequivocally and without any dissent
considers certain acts, which have not been known before, to be illegal, the
opinio juris might suffice even if no practice could evolve.’85 There may
indeed be a need for this, but then it is not custom but some other (new)
source of international law.

Universality and the consensual theory of international law

It has already been suggested that the practice followed by a small number
of states is sufficient to create a customary rule, if there is no practice
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which conflicts with that rule.86 But what if some states oppose the alleged
rule? Can the opposition of a single state prevent the creation of a
customary rule? If so, there would be very few rules, because state practice
differs from state to state on many topics. On the other hand, to allow
the majority to create a rule against the wishes of the minority would
lead to insuperable difficulties. How large must the majority be? In
counting the majority, must equal weight be given to the practice of
Guatemala and that of the United States? If, on the other hand, some
states are to be regarded as more important than others, on what criteria
is importance to be based? Population? Area? Wealth? Military power?
In a different context, the same questions have arisen with regard to the
reform of the composition of the UN Security Council currently under
discussion.87

In the Lotus case, the Permanent Court of International Justice said:
‘The rules of law binding upon states…emanate from their own free will
as expressed in conventions or by usages generally accepted as expressing
principles of law.’88 This consensual theory, as it is called, has been
criticized in the West, but it has been accepted with enthusiasm by Soviet
lawyers. Soviet doctrine used to teach that international law is the result
of an agreement between states, and that the only difference between
treaties and custom is one of form, treaties representing an express
agreement and custom representing an implied agreement.89 The merit
of this approach is that it explains divergences in state practice; just as
different treaties can be in force between different groups of states, so
different rules of customary law can apply between different groups of
states. The International Court of Justice came some way towards the
Soviet approach in the Asylum case, where it recognized the existence of
regional customs applying among groups of states in Latin America.90

The consensual theory explains divergences in state practice, but it is
rather unconvincing when it is applied to new states. The orthodox rule
is that new states are automatically bound by generally accepted
international law. The problem of the relation of new states to existing
international law is primarily a matter belonging to the area of state
succession, and will be taken up later.91 As far as customary law is
concerned, the prevailing view is, with different reasoning, that new
states cannot in principle escape existing customary obligations. One
cannot select rights granted by a legal system ‘à la carte’ and at the same
time reject the duties one dislikes. However, the reservations of the
decolonized new states towards the international legal order created by
the old colonial powers have had a considerable impact in particular
areas, such as international economic law92 and the law of the sea,93

which, at a minimum, has led to legal uncertainty. It has become more
and more difficult to find the required general practice and opinio iuris
for customary international law to retain its universal significance.94

The element of consent95 can also become fictitious when one is dealing
with the emergence of new rules of customary law among existing states.
The International Court of Justice has emphasized that a claimant state
which seeks to rely on a customary rule must prove that the rule has
become binding on the defendant state.96 The obvious way of doing this is
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to show that the defendant state has recognized the rule in its own state
practice (although recognition for this purpose may amount to no more
than failure to protest when other states have applied the rule in cases
affecting the defendant’s interests). But it may not be possible to find any
evidence of the defendant’s attitude towards the rule, and so there is a
second—and more frequently used—way of proving that the rule is binding
on the defendant: by showing that the rule is accepted by other states. In
these circumstances the rule in question is binding on the defendant state,
unless the defendant state can show that it has expressly and consistently
rejected the rule since the earliest days of the rule’s existence; dissent
expressed after the rule has become well established is too late to prevent
the rule binding the dissenting state. Thus, in the Fisheries case, the
International Court of Justice held that a particular rule was not generally
recognized, but added: ‘In any event, the…rule would appear to be
inapplicable as against Norway, inasmuch as she has always opposed any
attempt to apply it to the Norwegian coast.’97

The problem of the ‘persistent objector’, however, has recently attracted
more attention in the literature. Can a disagreeing state ultimately and
indefinitely remain outside of new law accepted by the large majority of
states? Do emerging rules of ius cogens98 require criteria different to norms
of lesser significance? Such questions are far from settled at this point in
time.99 The view of Charney, who dispenses with the ‘persistent objector’
altogether, however, is an exceptional one.100

General principles of law

The third source of international law listed in the Statute of the international
Court of Justice is ‘the general principles of law recognized by civilized
nations’. (All nations are now considered as ‘civilized’;101 the new term is
‘peace-loving’, as stated in Article 4 of the UN Charter as a requirement for
admission to the organization.) This phrase was inserted in the Statute of
the Permanent Court of International Justice, the forerunner of the
International Court of Justice, in order to provide a solution in cases where
treaties and custom provided no guidance; otherwise, it was feared, the
Court might be unable to decide some cases because of gaps in treaty law
and customary law. However, there is little agreement about the meaning of
the phrase. Some say it means general principles of international law; others
say it means general principles of national law. Actually, there is no reason
why it should not mean both; the greater the number of meanings which
the phrase possesses, the greater the chance of finding something to fill
gaps in treaty law and customary law—which was the reason for listing
general principles of law in the Statute of the Court in the first place. Indeed,
international tribunals had applied general principles of law in both these
senses for many years before the PCIJ was set up in 1920.102

According to the first definition (general principles of international law),
general principles of law are not so much a source of law as a method of
using existing sources—extending existing rules by analogy, inferring the
existence of broad principles from more specific rules by means of
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inductive reasoning, and so on. According to the second definition
of general principles of law (general principles of national law), gaps
in international law may be filled by borrowing principles which are
common to all or most national systems of law; specific rules of law
usually vary from country to country, but the basic principles are
often similar.103

In reality, the matter is more complicated. Not all general principles
applied in international practice stem from domestic legal systems and
have been transplanted to the international level by recognition.104 Some
are based on ‘natural justice’ common to all legal systems (such as the
principles of good faith,105 estoppel106 and proportionality107), others
simply apply logic familiar to lawyers (such as the rules lex specialis
derogat legi generali, lex posterior derogat legi priori108), and another
category is related to ‘the specific nature of the international community’,
as expressed in principles of ius cogens.109 Therefore, a real
transplantation of domestic law principles to the international level is
limited to a number of procedural rules, such as the right to a fair hearing,
in dubio pro reo, denial of justice,110 or the exhaustion of local remedies,111

and some substantive principles, such as prescription112 and liability for
fault.113 The mechanism by which such transformation takes place in
practice goes through the mind of the international judge or arbitrator
who has to decide a particular case. This is known as the ‘creative role’
of the judge, which is not at all peculiar to the international legal system.

On the other hand, the difficulty of proving that a principle is common
to most or all legal systems is not as great as might be imagined. Legal
systems are grouped in families; the law in most English-speaking
countries is very similar, simply because the settlers took with them the
law they knew, just as the law in most Latin American countries is very
similar. Once one has proved that a principle exists in English law, one is
fairly safe in assuming that it also exists in New Zealand and Australia.
The problem is, of course, what do we do about the other systems in the
world. In fact, what sometimes happens in practice is that an international
judge or arbitrator makes use of principles drawn from the legal system
in his own country, without examining whether they are also accepted
by other countries. The practice is obviously undesirable, but it is too
common to be regarded as illegal. In the election of the judges of the
International Court of Justice, the electors are required to bear in mind
that ‘in the body as a whole the representation of the main forms of
civilization and of the principal legal systems of the world should be
assured’.114

General principles of law have proved most useful in ‘new’ areas of
international law. When the modern system of international law was
beginning to develop in the sixteenth and seventeenth centuries, writers
like Grotius drew heavily on Roman law,115 and a Roman ancestry can
still be detected in many of the rules which have now been transformed
into customary law (for example, concerning the acquisition of title to
territory).116 In the nineteenth century international arbitration, which
had previously been rare, became more common, and the need for rules
of judicial procedure was met by borrowing principles from national law
(for example, the principle that a tribunal is competent to decide whether
or not it has jurisdiction in cases of doubt, and the principle that claims
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brought before a tribunal after an unreasonable delay must be dismissed as
inadmissible).117

In the present century international law, or something closely resembling
international law, has come to regulate certain contracts made by individuals
or companies with states or international organizations—for example,
contracts of employment in international organizations,118 and oil
concessions.119 Treaties and customary law contain few rules applicable to
such topics, and the gap has been filled by recourse to general principles of
commercial and administrative law, borrowed from national legal systems.
For instance, international administrative tribunals, which try disputes
between international organizations and their staff, have consistently applied
the principle, borrowed from national law, that an official must be informed
of criticisms made against him and must be given an opportunity to reply
to those criticisms before the international organization employing him takes
a decision to his detriment on the basis of those criticisms.120 In the case of
‘internationalized contracts’ between a state and foreign companies, the
purpose of referring to general principles in connection with an arbitration
clause is primarily (from the viewpoint of the investing company) to prefer
to trust the arbitrator’s (s’) discretion to discover relevant rules of law
creatively, rather than being at the mercy of the contracting state’s national
legislation.121

However, it must be remembered that the environment in which
international law operates is very different from the one in which national
law operates, and principles of national law can be used to fill gaps in
international law only if they are suited to the international environment.
As noted by Judge McNair in the South-West Africa case:
 

The way in which international law borrows from this source is not
by means of importing private law institutions ‘lock, stock and barrel’,
ready-made and fully equipped with a set of rules. It would be difficult
to reconcile such a process with the application of ‘the general
principles of law’.122

 
Finally, it should be pointed out that the issue of whether an international
court is obliged to fill in gaps in substantive international law in order to
provide for the ‘completeness’ of the legal system, to render a concrete
decision and thus to avoid declaring non liquet (‘the matter is unclear’), has
remained controversial.123 It is interesting to note that the ICJ in its rather
inconclusive Advisory Opinion in the Legality of Nuclear Weapons case
did not make any use of the general principles of law recognized in all legal
systems.124 In fact, what the Court has done in this decision is that it
pronounced a non liquet on the central issue on the grounds of uncertainty
in the current state of international law, and of the facts.125 It is submitted
that the concept of non liquet is an unhealthy one for the judicial function
and courts misunderstand their duties if they plead non liquet in any given
case. In international law one does not always discover a
 

clear and specific rule readily applicable to every international
situation, but… every international situation is capable of being
determined as a matter of law.126
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Judicial decisions

Article 38(1)(d) of the Statute of the International Court of Justice directs
the Court to apply ‘judicial decisions…as subsidiary means for the
determination of rules of law’. This direction is made ‘subject to the
provisions of Article 59’, which state that ‘the decision of the Court has
no binding force except between the parties and in respect of that
particular case’. In other words, there is no formal stare decisis doctrine,
as known in common law systems; in international law international
courts are not obliged to follow previous decisions, although they almost
always take previous decisions into account.127

We have already seen that judicial and arbitral decisions can be
evidence of customary law.128 But it is probably true to say that judges
can also create new law. The International Court of Justice is particularly
important in this respect. Many of its decisions introduced innovations
into international law which have subsequently won general acceptance—
for instance, the Reparation for Injuries case,129 the Genocide case130

and the Fisheries case.131 There is a very strong probability that the
International Court (and other tribunals) will follow such decisions in
later cases, since judicial consistency is the most obvious means of
avoiding accusations of bias. Thus, it is generally questionable whether
at least decisions of the International Court of Justice can in fact still be
regarded as only ‘subsidiary’ means of determining the law.132

One aspect which will require more attention in the future arises
from the recent proliferation of international tribunals and courts, such
as various regional courts, courts on human rights,133 international
criminal courts134 and the Tribunal for the Law of the Sea.135 This
proliferation is likely to lead to conflicting decisions on international
law and there is no ultimate legal authority in the sense of a supreme
court to harmonize such conflicts. The ICJ is not in such a position
because it lacks any formal relations with other international courts and
tribunals.136

Judgments of national courts are also covered by Article 38(1)(d);
many of the rules of international law on topics such as diplomatic
immunity137 have been developed by judgments of national courts. But
judgments of national courts need to be used with caution; the judges
may look as if they are applying international law (and may actually
believe that they are doing so), when in fact all that they are applying is
some peculiar rule of their own national law.138

Learned writers

Article 38(1)(d) also directs the Court to apply ‘the teachings of the
most highly qualified publicists of the various nations, as subsidiary
means for the determination of rules of law’. The word ‘publicists’ means
‘learned writers’. Like judicial decisions, learned writings can be evidence
of customary law, but they can also play a subsidiary role in developing
new rules of law.

In the past, writers like Grotius exercised influence of a sort which no
writer could hope to exercise nowadays. But writers have not entirely lost
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their influence. They still continue to provide the sort of conceptual framework
which is necessary for any legal discussion; for instance, states had been
claiming limited rights in areas adjacent to their territorial sea long before
Gidel started writing about such claims, but it was Gidel who produced the
concept of the contiguous zone as a framework for discussing the validity of
these claims.139 Moreover, one finds that states in diplomatic controversies
still quote profusely from writers (although the quotations are not always
acknowledged), because writers provide a comprehensive, succinct and (with
luck) impartial summary of state practice. (A summary which is deliberately
made as brief as possible, like the Harvard draft conventions, is particularly
useful for purposes of quotation.) In a nutshell, writers quote states and
states quote writers, at least when it suits their interests.

Generally speaking, in a multicultural world the problem of identifying
those ‘teachings’ of writers which are the most authoritative is no longer
likely to lead to easy universal acceptance of certain propositions. This has
become difficult also due to the large quantity of publications that are
nowadays produced by writers on international law.140 While international
arbitral tribunals frequently cite textbooks and authors,141 the International
Court of Justice refrains from doing so in its decisions,142 as distinct from
the dissenting or concurring opinions of individual judges.143

Other possible sources of international law

Having completed our examination of the list of sources in the Statute of
the International Court of Justice, we must now examine whether there are
any other sources which have been omitted from that list.

Acts of international organizations

The growth of international organizations since the First World War has
been accompanied by suggestions that the acts of international organizations
should be recognized as a source of international law.144 But most of the
organs of international organizations are composed of representatives of
member states, and very often the acts of such organs are merely the acts of
the states represented in those organs. For instance, a resolution of the
United Nations General Assembly can be evidence of customary law because
it reflects the views of the states voting for it; it would probably have exactly
the same value if it had been passed at a conference outside the framework
of the United Nations, and, if many states vote against it, its value as evidence
of customary law is correspondingly reduced.

However, international organizations usually have at least one organ which
is not composed of representatives of member states, and the practice of such
organs is capable of constituting a source of law. For instance, the United Nations
Secretariat often acts as a depositary of treaties and its practice as depositary
has already affected the law of treaties on such topics as reservations.145

Sometimes an international organization is authorized to take decisions
(often by majority vote) which are binding on member states. Apart from
‘internal’ questions relating to the budget, the admission and expulsion of
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members, and so on, the only clear example in the United Nations Charter
is in Chapter VII, which empowers the Security Council to give orders
to states as part of its action to deal with threats to the peace, breaches
of the peace and acts of aggression.146 In some other organizations powers
to take binding decisions can be exercised more frequently; this is
particularly true of the European Community.147 But it is questionable
whether such decisions should be treated as a separate source of law,
because the power to take such decisions is conferred by the constituent
treaty of the organization concerned. The same applies to the power of
the International Monetary Fund to take binding decisions on the
maintenance or alteration of exchange rates or depreciation of currency,148

or the authority of the International Civil Aviation Authority to adopt
binding standards for navigation or qualifications of flight personnel.149

Most resolutions have nothing to do with international law; an obvious
example would be a resolution recommending research into the causes of
cancer. Even when resolutions do touch upon international law, they may
simply be recommending changes, and the text of such a resolution clearly
cannot be interpreted as representing the existing law; a resolution declaring
that X ought to be the law is obviously not evidence that X is the law. If a
resolution declares that X is the law, it can be used as evidence of customary
law. But the value of such a resolution varies in proportion to the number
of states voting for it; if many states vote against it, its value as evidence of
customary law is correspondingly reduced.

It has been said that, in the Nicaragua case,150 the International Court of
Justice extensively referred to resolutions of international organizations as
a ‘source of law’,151 but under the particular circumstances of the case
concerning the issue of the jurisdiction of the Court, it is doubtful whether
it used these resolutions as sources in the technical sense. A resolution passed
at a meeting of an international organization is never conclusive evidence of
customary law. It has to be examined in conjunction with all the other
available evidence of customary law, and it may thus be possible to prove
that the resolution is not a correct statement of customary law.152 In the end,
if there is no corresponding practice, the mere statement on what the law is
supposed to be is not sufficient evidence, but nothing more than an attempt
on the part of states to clarify their respective positions.153

Nevertheless, as stated by the International Court of Justice in its
1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapons with reference to the series of General Assembly resolutions
since 1961154 that affirm the illegality of nuclear weapons:
 

General Assembly resolutions, even if they are not binding, may
sometimes have normative value. They can, in certain circumstances,
provide evidence important for establishing the existence of a rule or
the emergence of an opinio juris. To establish whether this is true of
a given General Assembly resolution, it is necessary to look at its
content and the conditions of its adoption; it is also necessary to see
whether an opinio juris exists as to its normative character. Or a
series of resolutions may show the gradual evolution of the opinio
juris required for the establishment of a new rule.155
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However, in view of the substantial numbers of negative votes and
abstentions with which several of the General Assembly resolutions on the
illegality of nuclear weapons have been adopted, the Court held that they
still fall short of establishing the existence of an opinio juris on the illegality
of the use of such weapons.156

‘Soft’ law

The controversy on the status of certain declarations and resolutions of
international organizations is connected with the phenomenon of ‘soft
law’.157 Without being able to enter into the general discussion here, it may
be noted that the term ‘soft law’, as distinct from ‘hard law’, is not very
helpful from a legal perspective. It is known that ‘soft law’, in the sense of
guidelines of conduct (such as those formulated by the United Nations
concerning the operations of transnational companies158) which are neither
strictly binding norms of law, nor completely irrelevant political maxims,
and operate in a grey zone between law and politics, is considered a special
characteristic of international economic law and of international
environmental law.159 Such provisions can be found, for example, in treaties
not yet in force or in resolutions of international conferences or
organizations, which lack legally binding quality.

The emergence of ‘soft law’ also has to do with the fact that states in
agreement frequently do not (yet) wish to bind themselves legally, but nevertheless
wish to adopt and test certain rules and principles before they become law.
This often facilitates consensus which is more difficult to achieve on ‘hard law’
instruments. A peculiar example of this practice is the Forest Declaration adopted
at the 1992 Rio Conference on Environment and Development, which carries
the illuminating title ‘A Non-legally binding Authoritative Statement of Principles
for a Global Consensus on the Management, Conservation and Sustainable
Development of all Types of Forests’.160 States may even decide to create
international organizations with their own organs and structures to fulfil
international tasks without accepting any legally binding obligations, as was
done in the case of the Conference on Security and Cooperation in Europe on
the basis of the 1975 Helsinki Final Act.161

Such guidelines, although explicitly drafted as non-legal ones, may
nevertheless in actual practice acquire considerable strength in structuring
international conduct.162 ‘Soft law’ may also be relevant from a sociological
perspective of international law with regard to the process of the formation
of customary law or treaty law and the related issue of ‘legitimacy’ in the
international legal system.163 But the result of this law-making process at
any given moment of legal decision is either binding law or not. In essence,
under any meaningful concept of law, it remains essential to maintain the
distinction between the law de lege lata and the law de lege ferenda,164

between the codification of existing law and the progressive development
of law, between legal norms and non-legal norms as regards their binding
effect, and ultimately between the legal system and the political system.
Otherwise, it would become rather difficult to distinguish ideologically or
politically motivated claims from the accepted rules and principles of
international law. However, certain principles and rules which are
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emerging as new norms in the process of law-making, without yet having
become accepted as legally binding, may nevertheless have limited
‘anticipatory’ effect in judicial or arbitral decision-making as supporting
arguments in interpreting the law as it stands.

Equity
‘Equity’, in the present context, is used not in the technical sense which
the word possesses in Anglo-American legal systems in the distinction
between law and equity as separate bodies of law, but as a synonym for
‘justice’. Moreover, those who look to equity as a source of international
law often appeal to natural law165 in order to strengthen their arguments
and to escape accusations of subjectivism. Thus the three terms—‘equity’,
‘justice’ and ‘natural law’ —tend to merge into one another.

During the sixteenth and seventeenth centuries natural law was a
major source of international law. In the nineteenth and twentieth
centuries arbitrators have often been authorized to apply justice and
equity as well as international law (such authorizations were more
common before 1920 than they are today); even in the absence of such
authorization, judges and arbitrators sometimes invoke equitable
considerations.166

In the River Meuse case (Netherlands v. Belgium) (1937),167 for
example, the Netherlands claimed that Belgium had violated a treaty by
building canals that changed the flow of water in the River Meuse. One
of the issues was whether the Netherlands had lost the right to bring the
claim because of similar earlier conduct by itself. In this connection the
Individual Opinion of Judge Hudson recognized the principle of equity
as part of international law. He noticed that there was no express
authority in the Statute of the PCIJ to apply equity as distinguished
from law. But he pointed to Article 38 of the Statute which allowed the
application of general principles and argued that principles of equity are
common to all national legal systems.

Thus, a judge or arbitrator can always use equity to interpret or fill gaps
in the law, even when he has not been expressly authorized to do so. But he
may not give a decision ex aequo et bono (a decision in which equity overrides
all other rules) unless he has been expressly authorized to do so. Article
38(2) of the Statute of the International Court of Justice provides that the
list of sources in Article 38(1) ‘shall not prejudice the power of the Court to
decide a case ex aequo et bono, if the parties agree thereto’. Article 38(2)
has never been applied, but other tribunals have occasionally been authorized
to decide ex aequo et bono; for instance, two Latin American boundary
disputes were decided in this way by arbitrators in the 1930s.168

Whatever the position may have been in the past, it is doubtful
whether equity forms a source of international law today. It cannot be
assumed that a judge is using equity as a source of law every time he
describes a rule as equitable or just. Counsel and judges in national
courts frequently appeal to considerations of equity and justice when
the authorities are divided on a point of law, but that does not lead to
equity being regarded as a source of national law; nor should appeals
by international lawyers to considerations of equity be interpreted as
meaning that equity is a source of international law.
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In recent times the meaning of equity in international law has been
discussed in two rather different contexts.169 The first context is the
application of equitable principles by the ICJ in the delimitation of maritime
boundaries between states.170 The other area is the controversial claim of
developing countries for a new international economic order which should
be based on equitable principles to achieve a fairer distribution of wealth
between rich and poor states.171 One of the problems about equity is that it
can often be defined only by reference to a particular ethical system.
Consequently, although references to equity are meaningful in a national
society which can be presumed to hold common ethical values, the position
is entirely different in the international arena, where the most mutually
antagonistic philosophies meet in head-on conflict.172

The hierarchy of the sources

What happens if a rule derived from one source of international law conflicts
with a rule derived from another source?173 Which prevails over the other?
Is there an order of application of the sources listed in Article 38 of the
Statute of the ICJ? In the drafting history of this provision the proposal was
made that the sources listed should be considered by the Court ‘in the
undermentioned order’ (a-d). This proposal was not accepted and the view
was expressed that the Court may, for example, draw on general principles
before applying conventions and customs.174

The relationship between treaties and custom is particularly difficult.175

Clearly a treaty, when it first comes into force, overrides customary law as
between the parties to the treaty; one of the main reasons why states make
treaties is because they regard the relevant rules of customary law as
inadequate. Thus, two or more states can derogate from customary law by
concluding a treaty with different obligations, the only limit to their freedom
of law-making being rules of ius cogens, which will be discussed below.176

But treaties can come to an end through desuetude—a term used to
describe the situation in which the treaty is consistently ignored by one or
more parties, with the acquiescence of the other party or parties.177 Desuetude
often takes the form of the emergence of a new rule of customary law,
conflicting with the treaty.178

Thus, treaties and custom are of equal authority; the later in time prevails.
This conforms to the general maxim of lex posterior derogat priori (a later
law repeals an earlier law). However, in deciding possible conflicts between
treaties and custom, two other principles must be observed, namely lex
posterior generalis non derogat priori speciali (a later law, general in nature,
does not repeal an earlier law which is more special in nature) and lex
specialis derogat legi generali (a special law prevails over a general law).

Since the main function of general principles of law is to fill gaps in
treaty law and customary law, it would appear that general principles of
law are subordinate to treaties and custom (that is, treaties and custom
prevail over general principles of law in the event of conflict).

Judicial decisions and learned writings are described in Article
38(1)(d) as ‘subsidiary means for the determination of rules of law’,
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which suggests that they are subordinate to the other three sources
listed: treaties, custom and general principles of law. Judicial decisions
usually carry more weight than learned writings, but there is no hard-
and-fast rule; much depends on the quality of the reasoning which the
judge or writer employs.

It is doubtful whether equity is a source of international law at all;
even if it is, the existence of such doubts would appear to indicate that it
is, at most, a very low-ranking source. (However, when a tribunal is
authorized to decide ex aequo et bono, the tribunal is allowed to substitute
its own ideas of equity for any and every rule of international law.)

In sum, the different sources of international law are not arranged in
a strict hierarchical order. Supplementing each other, in practice they are
often applied side by side. However, if there is a clear conflict, treaties
prevail over custom and custom prevails over general principles and the
subsidiary sources.179

Ius cogens
Some of the early writers on international law said that a treaty would
be void if it was contrary to morality or to certain (unspecified) basic
principles of international law. The logical basis for this rule was that a
treaty could not override natural law. With the decline of the theory of
natural law,180 the rule was largely forgotten, although some writers
continued to pay lip-service to it.

Recently there has been a tendency to revive the rule, although it is
no longer based on natural law; the state most in favour of the rule was
the Soviet Union (which would never have supported the semi-religious
theory of natural law). Moreover, the rule is now said to limit the liberty
of states to create local custom, as well as their liberty to make treaties;
the rule thus acts as a check on the tendency of international law to
disintegrate into different regional systems.181 The technical name now
given to the basic principles of international law, which states are not
allowed to contract out of, is ‘peremptory norms of general international
law’, otherwise known as ius cogens.182

Article 53 of the Convention on the Law of Treaties, signed at Vienna
in 1969,183 provides as follows:
 

A treaty is void if, at the time of its conclusion, it conflicts with a
peremptory norm of general international law. For the purposes of
the present Convention, a peremptory norm of general international
law is a norm accepted and recognized by the international
community of States as a whole as a norm from which no derogation
is permitted and which can be modified only by a subsequent norm
of general international law having the same character.

 
What is said about treaties being void would also probably apply equally
to local custom. The reason why local custom is not mentioned is because
the purpose of the Convention was to codify the law of treaties only.

Although cautiously expressed to apply only ‘for the purposes of the
present Convention’, the definition of a ‘peremptory norm’ is probably
valid for all purposes. The definition is more skilful than appears at first
sight. A rule cannot become a peremptory norm unless it is ‘accepted and
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recognized [as such] by the international community of states as a whole’
— a requirement which is too logical and reasonable to be challenged, but
which is well worth stating expressly, because there have already been cases
of states trying to evade rules of international law which they found to be
inconvenient by arguing that those rules were contrary to some exotic
examples of ius cogens; this danger should, with luck, be averted by requiring
such states to prove that the alleged rule of ius cogens has been ‘accepted
and recognized [as such] by the international community of states as a whole’.
It must find acceptance and recognition by the international community at
large and cannot be imposed upon a significant minority of states. Thus, an
overwhelming majority of states is required, cutting across cultural and
ideological differences.

At present very few rules pass this test. Many rules have been suggested
as candidates. Some writers suggest that there is considerable agreement on
the prohibition of the use of force, of genocide, slavery, of gross violations
of the right of people to self-determination, and of racial discrimination.184

Others would include the prohibition on torture.185 In an obscure obiter
dictum in the Barcelona Traction case in 1970, the ICJ referred to ‘basic
rights of the human person’, including the prohibition of slavery and racial
discrimination and the prohibition of aggression and genocide, which it
considered to be ‘the concern of all states’, without, however, expressly
recognizing the concept of ius cogens.186 But, apart from the ‘basic rights of
the human person’ mentioned in the Barcelona Traction case, the only one
which at present receives anything approaching general acceptance is the
rule against aggression.187 In its Advisory Opinion in the Legality of Nuclear
Weapons case, the ICJ did not find a need to address the question whether
universally recognized principles of international humanitarian law
(applicable in time of armed conflict188) are part of ius cogens as defined in
Article 53 of the Vienna Convention.189 It should also be noted that in the
preparatory work on Article 53 no agreement was possible on which
international norms belong to ius cogens. France even refused to accept the
Convention because of Article 53. The vagueness of ius cogens induced
Western and Latin-American states to insist on the procedural safeguard in
Article 66 lit. a of the same Convention, under which disputes on the
application of Article 53 are to be settled by the International Court of
Justice or an arbitral tribunal. State practice and international decisions
have indeed been cautious in accepting the relevance of the concept.

Although the question is controversial, the better view appears to be
that a rule of ius cogens can be derived from custom and possibly from
treaties, but probably not from other sources.190

Obligations erga omnes and ‘international crimes’

The problem of ius cogens is connected with the concept of erga omnes
obligations and the acceptance of the notion of ‘international crimes’ by the
International Law Commission in its project codifying state
responsibility.191 Under the international law of reprisals,192 the general
rule is that only the directly injured state is entitled to act against the violation of an
international obligation by another state. Obligations erga omnes are concerned
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with the enforceability of norms of international law, the violation of
which is deemed to be an offence not only against the state directly affected
by the breach, but also against all members of the international
community.193

As noted above, the existence of norms which are ‘the concern of all
states’ was recognized by the ICJ in the Barcelona Traction case in 1970.
But the decision also contains a remarkable reservation: ‘However, on
the universal level, the instruments which embody human rights do not
confer on States the capacity to protect the victims of infringements of
such rights irrespective of their nationality.’194 Thus it offers little clarity
on the issue of possible reactions by third states to the violation of such
erga omnes obligations, the enforceability of which all states have a legal
interest in. Although the Court was confronted in a number of other
cases with erga omnes obligations, it has so far never addressed the legal
consequences of the breach of such an obligation. This has been recently
noted by Judge Weeramantry in his Dissenting Opinion in the East Timor
case, in which for jurisdictional reasons the Court dismissed the claim
of Portugal against Australia for concluding an agreement with Indonesia
affecting the rights of East Timor, but confirmed that the principle of
self-determination was an obligation erga omnes:
 

In the Court’s view, Portugal’s assertion that the right of peoples
to self-determination, as it evolved from the Charter and from
United Nations practice, has an erga omnes character, is
irreproachable. The principle of self-determination of peoples
has been recognized by the United Nations Charter and in the
jurisprudence of the Court…; it is one of the essential principles
of contemporary international law. However, the Court considers
that the erga omnes character of a norm and the rule of consent
to jurisdiction are two different things. Whatever the nature of
the obligations invoked, the Court could not rule on the lawfulness
of the conduct of a State when its judgment would imply an
evaluation of the lawfulness of the conduct of another State which
is not a party to the case. Where this is so, the Court cannot act,
even if the right in question is a right erga omnes.195

 
With reference to the Barcelona Traction case, the International Law
Commission (ILC) in its draft on state responsibility has come up with a
problematic distinction concerning internationally wrongful acts that can
be committed by states: ‘international delicts’ and ‘international crimes’.196

Article 19 of the Draft Articles on State Responsibility197 stipulates:
 

1 An act of a State which constitutes a breach of an international
obligation is an internationally wrongful act, regardless of the
subject matter of the obligation breached.

2 An internationally wrongful act which results from the breach
by a State of an international obligation so essential for the
protection of fundamental interests of the international
community that its breach is recognized as a crime by that
community as a whole constitutes an international crime.

3 Subject to paragraph 2, and on the basis of the rules of
international law in force, an international crime may result,
inter alia, from:
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(a) a serious breach of an international obligation of essential
importance for the maintenance of international peace
and security, such as that prohibiting aggression;

(b) a serious breach of an international obligation of essential
importance for safeguarding the right of self-
determination of peoples, such as that prohibiting the
establishment or maintenance by force of colonial
domination;

(c) a serious breach on a widespread scale of an
international obligation of essential importance for
safeguarding the human being, such as those prohibiting
slavery, genocide and apartheid;

(d) a serious breach of an international obligation of essential
importance for the safeguarding and preservation of the
human environment, such as those prohibiting massive
pollution of the atmosphere or of the seas.  

 
4 Any international wrongful act which is not an international crime

in accordance with paragraph 2 constitutes an international delict.
 
According to the ILC, while an international crime always constitutes the
violation of an ergo, omnes obligation, the breach of an ergo, omnes
obligation does not necessarily imply an international crime. The concept
of ‘international crimes’, therefore, is narrower than the notion of ius
cogens.198 The precise implications of Article 19 in terms of legal
consequences remain to be seen when the work of the Commission should
reach a more definite stage.199 Only two remarks may be added here. First,
the terminology is unfortunate because it tends to confuse the international
criminal responsibility of individuals200 with the criminal responsibility of
states, which, as such, does not exist in international law. Second, the
prohibition of the massive pollution of the environment has not been
accepted by state practice even as a ius cogens norm.

Codification of international law

Since the end of the nineteenth century there have been public and private
attempts to codify customary international law in order to clarify the existing
rules and to improve them.201 The Hague Conventions of 1899 and 1907
dealt with the laws of war and neutrality,202 the 1930 Codification
Conference in The Hague under the League of Nations addressed the law
of nationality,203 territorial waters,204 and state responsibility.205 But it was
largely unsuccessful; agreement was possible only on the law of nationality.
In recent years there has been a stronger tendency to codify customary law.
Four conventions on the law of the sea were signed at Geneva in 1958;206 a
convention on diplomatic relations and immunities207 was signed at Vienna
in 1961; a convention on consular relations and immunities was signed at
Vienna in 1963; conventions on the law of treaties were signed at Vienna in
1969 and 1986;208 and conventions on state succession were signed at Vienna
in 1978 and 1983.209 A major enterprise in multilateral conference
diplomacy has been the 1982 Law of the Sea Convention which took ten
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years of protracted negotiations to adopt and more than another ten
years to enter into force.210

There are obvious advantages to be gained from codifying customary
law in a treaty. The rules become more precise and more accessible; and
new states are more willing to accept rules which they themselves have
helped to draft. But, in view of the divergences between the practice of
different states, codification often means that a compromise is necessary,
and there is a limit to the number of compromises that states are willing
to accept at any one time. Consequently, codification will succeed only
if it proceeds slowly; acceleration produces the risk of failure, as happened
at the codification conference organized by the League of Nations in
1930, and the failure of a codification scheme may cast doubt on
customary rules which were previously well established. (This is what
happened to the three-mile rule concerning the width of the territorial
sea after the failure of the 1930 conference.211)

The preparatory work for the Geneva and Vienna conventions was
carried out by the International Law Commission (ILC), established in
1947 by the United Nations.212 It is a body of thirty-four (originally
fifteen) international lawyers elected by the United Nations General
Assembly for a five-year term. The members of the ILC, who serve in
their individual capacity, are supposed to represent the world’s principal
legal systems. The ILC is entrusted not only with the codification of
international law, but also with its progressive development (that is, the
drafting of rules on topics where customary law is non-existent or
insufficiently developed); in practice the distinction between codification
and progressive development is often blurred. Special rapporteurs are
assigned to propose work programmes and draft articles chosen by the
Commission itself or referred to it by the General Assembly.

Sometimes the Commission seeks to codify the law, not by preparing a
draft convention, which may be later incorporated into a binding
multilateral agreement, but simply by summarizing the law in a report to
the General Assembly. Such reports are not binding in the same way as
treaties, but they do constitute valuable evidence of customary law; the
Commission’s members base their work on extensive research and on an
attempt to ascertain and reconcile the views of the member states of the
United Nations (for example, by circulating questionnaires and by inviting
states to comment on their draft reports—the same procedure is followed
during the preliminary work on draft conventions). The effectiveness of
the work of the ILC has more recently been called into question by some
of its own distinguished members,213 and with regard to the new topics
under consideration its working methods may require adjustment to meet
acceptance of drafts it produces by the majority of states.214 However, it is
notable that the ILC managed to respond to the request of the General
Assembly and complete its draft on the Statute for an International Criminal
Court within the short period of 1992 to 1994.215

Unofficial bodies have also tried their hand at codification. For instance,
Harvard Law School has produced a number of draft conventions;
these are not intended to be ratified by states, but are simply used as
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216 See Chapter 2 above, 22. a convenient means of restating the law. They derive their value from the
eminence of the professors who have helped to draw them up. Finally, the
private organizations of the Institute of International Law and of the
International Law Association, both founded in 1873, should be
mentioned.216

 



4 International law and
municipal law

 
‘Municipal law’ is the technical name given by international lawyers to
the national or internal law of a state. The question of the relationship
between international law and municipal law can give rise to many
practical problems, especially if there is a conflict between the two.1

Which rule prevails in the case of conflict? How do rules of international
law take effect in the internal law of states?

Dualist and monist theories

There are two basic theories, with a number of variations in the
literature, on the relationship between international and domestic law.
The first doctrine is called the dualist (or pluralist) view, and assumes
that international law and municipal law are two separate legal
systems which exist independently of each other. The central question
then is whether one system is superior to the other. The second
doctrine, called the monist view, has a unitary perception of the ‘law’
and understands both international and municipal law as forming
part of one and the same legal order. The most radical version of the
monist approach was formulated by Kelsen.2 In his view, the ultimate
source of the validity of all law derived from a basic rule
(‘Grundnorm’) of international law. Kelsen’s theory led to the
conclusion that all rules of international law were supreme over
municipal law, that a municipal law inconsistent with international
law was automatically null and void and that rules of international
law were directly applicable in the domestic sphere of states.

In reality, the opposing schools of dualism and monism did not
adequately reflect actual state practice and were thus forced to modify
their original positions in many respects, bringing them closer to each
other, without, however, producing a conclusive answer on the true
relationship between international law and municipal law. As a rule of
thumb, it may be said that the ideological background to dualist doctrines
is strongly coloured by an adherence to positivism and an emphasis on
the theory of sovereignty, while monist schools are more inclined to
follow natural law thinking and liberal ideas of a world society.3

It is also notable that the controversy was predominantly conducted
among authors from civil law countries.4 Authors with a common law
background tended to pay lesser attention to these theoretical issues and
preferred a more empirical approach seeking practical solutions in a given
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case. Lecturing at the Hague Academy of International Law in 1957,
Fitzmaurice considered that
 

the entire monist-dualist controversy is unreal, artificial and strictly
beside the point, because it assumes something that has to exist
for there to be any controversy at all—and which in fact does not
exist—namely a common field in which the two legal orders under
discussion both simultaneously have their spheres of activity.5

 
It is more useful to leave this dogmatic dispute aside here and to turn to the
general attitude of international law to municipal law and then briefly
describe the various approaches taken by national legal systems towards
international law in practice.

The attitude of international law to municipal law

International law does not entirely ignore municipal law. For instance, as
we have seen, municipal law may be used as evidence of international custom
or of general principles of law, which are both sources of international
law.6 Moreover, international law leaves certain questions to be decided by
municipal law; thus, in order to determine whether an individual is a national
of state X, international law normally looks first at the law of state X,
provided that the law of state X is not wholly unreasonable.7

However, the general rule of international law is that a state cannot
plead a rule of or a gap in its own municipal law as a defence to a claim
based on international law. Thus, in the Free Zones case, the Permanent
Court of International Justice said: ‘It is certain that France cannot rely
on her own legislation to limit the scope of her international obligations.’8

This is particularly true when, as often happens, a treaty or other rule of
international law imposes an obligation on states to enact a particular
rule as part of their own municipal law. A similar rule can be found in
Article 27 of the Vienna Convention on the Law of Treaties:9 ‘A party
may not invoke the provisions of its internal law as justification for its
failure to perform a treaty.’

In other words, all that international law says is that states cannot
invoke their internal laws and procedures as a justification for not
complying with their international obligations. States are required to
perform their international obligations in good faith, but they are at liberty
to decide on the modalities of such performance within their domestic
legal systems. Similarly, there is a general duty for states to bring domestic
law into conformity with obligations under international law. But
international law leaves the method of achieving this result (described in
the literature by varying concepts of ‘incorporation’, ‘adoption’,
‘transformation’ or ‘reception’) to the domestic jurisdiction of states. They
are free to decide how best to translate their international obligations
into internal law and to determine which legal status these have
domestically. On this issue, in practice there is a lack of uniformity in the
different national legal systems.



THE ATTITUDE OF NATIONAL LEGAL SYSTEMS TO INTERNATIONAL LAW 65

The attitude of national legal systems to international law

The attitude of municipal law to international law is much less easy to
summarize than the attitude of international law to municipal law. For
one thing, the laws of different countries vary greatly in this respect. If
one examines constitutional texts, especially those of developing countries
which are usually keen on emphasizing their sovereignty, the finding is
that most states do not give primacy to international law over their own
municipal law.10 However, this does not necessarily mean that most states
would disregard international law altogether. Constitutional texts can
form a starting point for analysis. What also matters is internal legislation,
the attitude of the national courts and administrative practice, which is
often ambiguous and inconsistent. The prevailing approach in practice
appears to be dualist, regarding international law and internal law as
different systems requiring the incorporation of international rules on
the national level. Thus, the effectiveness of international law generally
depends on the criteria adopted by national legal systems.

The most important questions of the attitude of national legal systems
to international law concern the status of international treaties and of
international customary law, including general principles of international
law. The analysis of municipal law in relation to the European
Community is a special area beyond the scope of the following.11

Treaties
The status of treaties in national legal systems varies considerably.12 In the
United Kingdom, for example, the power to make or ratify treaties belongs
to the Queen on the advice of the Prime Minister, a Minister of the Crown,
an Ambassador or other officials, though by the so-called Ponsonby Rule,
as a matter of constitutional convention, the Executive will not normally
ratify a treaty until twenty-one parliamentary days after the treaty has
been laid before both Houses of Parliament. Consequently, a treaty does
not automatically become part of English law; otherwise the Queen could
alter English law without the consent of Parliament, which would be
contrary to the basic principle of English constitutional law that Parliament
has a monopoly of legislative power. There is an exception concerning
treaties regulating the conduct of warfare13 which is probably connected
with the rule of English constitutional law which gives the Queen, acting
on the advice of her ministers, the power to declare war without the consent
of Parliament. If a treaty requires changes in English law, it is necessary to
pass an Act of Parliament in order to bring English law into conformity
with the treaty. If the Act is not passed, the treaty is still binding on the
United Kingdom from the international point of view, and the United
Kingdom will be responsible for not complying with the treaty.

An Act of Parliament giving effect to a treaty in English law can be
repealed by a subsequent Act of Parliament; in these circumstances there
is a conflict between international law and English law, since international
law regards the United Kingdom as still bound by the treaty, but English
courts cannot give effect to the treaty.14 However, English courts usually
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try to interpret Acts of Parliament so that they do not conflict with earlier
treaties made by the United Kingdom.15

As far as the United Kingdom is concerned, there is a very clear difference
between the effects of a treaty in international law and the effects of a
treaty in municipal law; a treaty becomes effective in international law when
it is ratified by the Queen, but it usually has no effect in municipal law until
an Act of Parliament is passed to give effect to it. In other countries this
distinction tends to be blurred. Most other common law countries, except
the United States, as will be discussed below, follow the English tradition
and strictly deny any direct internal effect of international treaties without
legislative enactment. This is the case, for example, in Canada and India.16

The House of Lords recently reaffirmed this rule in 1989 in the International
Tin case, in which Lord Oliver of Aylmerton noted:
 

as a matter of constitutional law of the United Kingdom, the Royal
Prerogative, whilst it embraces the making of treaties, does not
extend to altering the law or conferring rights upon individuals or
depriving individuals of rights which they enjoy in domestic law
without the intervention of Parliament. Treaties, as it is sometimes
expressed, are not self-executing. Quite simply, a treaty is not part
of English law unless and until it has been incorporated into the law
by legislation.17

 
In the vast majority of democratic countries outside the Commonwealth,
the legislature, or part of the legislature, participates in the process of
ratification, so that ratification becomes a legislative act, and the treaty
becomes effective in international law and in municipal law simultaneously.
For instance, the Constitution of the United States provides that the President
‘shall have power, by and with the advice and consent of the Senate, to
make treaties, provided two-thirds of the Senators present concur’ (Article
II (2)). Treaties ratified in accordance with the Constitution automatically
become part of the municipal law of the United States. However, this
statement needs some qualification.18 Under the US Constitution, treaties
of the Federal Government (as distinct from the states) are the ‘supreme
Law of the Land’, like the Constitution itself and federal law (Article VI).
Cases arising under international treaties are within the judicial power of
the United States and thus, subject to certain limitations, within the
jurisdiction of the federal courts (Article III (2)). International agreements
remain subject to the Bill of Rights and other requirements of the US
Constitution and cannot be implemented internally in violation of them. If
the United States fails to carry out a treaty obligation because of its
unconstitutionality, it remains responsible for the violation of the treaty
under international law.

A recent controversial decision of the US Supreme Court was given in
the Alvarez-Machain case. A Mexican doctor accused of torturing an
American narcotics agent was kidnapped in Mexico by US agents and
brought to trial in the United States. The Court held that this action was
not covered by the terms of the 1978 US-Mexico Extradition Treaty, because
its language and history would ‘not support the proposition that the
Treaty prohibits abductions outside of its terms’.19 This awkward
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interpretation of the treaty by the majority of the Supreme Court shows
a remarkable disrespect for international law and understandably
provoked a strong protest by the government of Mexico, which demanded
that the treaty be renegotiated.

Another complicating aspect, particularly under United States law, is
the distinction between ‘self-executing’ and ‘non-self-executing
agreements’.20 In essence, the distinction concerns the issue whether an
agreement, or certain provisions thereof, should be given legal effect
without further implementing national legislation and is relevant when
a party seeks to rely on the agreement in a case before an American
court. Moreover, it is important to note that most United States treaties
are not concluded under Article II of the Constitution with the consent
of the Senate, but are ‘statutory’ or ‘congressional-executive agreements’
signed by the President under ordinary legislation adopted by a majority
of both the House of Representatives and the Senate. There are also
treaties called ‘executive agreements’ which the President concludes alone
without the participation of Congress.21

In the United States and in those countries following the legal traditions
of continental Europe, treaties enjoy the same status as national statutes.
This means that they generally derogate pre-existing legislation (the
principle of lex posterior derogat legi priori), but are overruled by statutes
enacted later. It is difficult, however, to generalize in this area in view of
considerable national modifications to this rule.

Some constitutions even make treaties superior to ordinary national
legislation and subordinate law, but rarely superior to constitutional
law as such. The operation of this rule in practice depends on who has
the authority to give effect to it. This may be reserved to the legislature,
a political body, excluding any review by the courts. In other cases, where
constitutional courts exist or where courts have the power of judicial
review of legislative action, the situation is often different. There are
also countries in which the authoritative interpretation of the meaning
of international treaties is a privilege of the executive branch, to secure
the control of the government over foreign affairs. To a certain extent
this is also the case in France with the result that the power of the French
courts is in effect curtailed to reject the validity of a national statute
because of a conflict with an international treaty. Thus, the view that
numerous countries following the model of the French legal system have
recognized the priority of treaties is at least open to doubt.22

In the Netherlands the situation is somewhat peculiar. The Dutch
Constitution of 1953, as revised in 1956, clearly provided that all
internal law, even constitutional law, must be disregarded if it is
incompatible with provisions of treaties or decisions of international
organizations that are binding on all persons.23 Although there is no
system of judicial review of legislative acts in the Netherlands,24 which
in this respect follows the tradition of the United Kingdom, Dutch
courts thus obtained the authority to overrule acts of Parliament, not
on grounds of unconstitutionality, but on the ground that they may
conflict with certain treaties or resolutions of international
organizations. However, there is a safeguard built into constitutional
procedures. The Dutch Parliament has to consent to treaties
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Dominik, AJIL 90 (1996) 441.
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which conflict with the Constitution by a majority necessary for
constitutional amendments. The new text of the 1983 Constitution retained
this power of the courts in Article 94, but has given rise to some dispute as
to whether it departs from the previous text as far as the relationship between
international treaties and the Constitution is concerned.25 The unusual,
‘monist’ Dutch openness to the internal effect of international law, not only
in the case of treaties, may find some explanation in the fact that, as a small
country with considerable global trading and investment interests, the
Netherlands places more emphasis on the rule of law in international
relations.

The strictly ‘dualist’ tradition of the former socialist countries has been
to require a specific national legislative act before treaty obligations could
be implemented and had to be respected by national authorities.26 Thus,
their courts were not required to decide on conflicts between treaty norms
and municipal law, and international law could generally not be invoked
before them or administrative agencies, unless there was an express reference
to it in domestic law.27

With the constitutional reforms in Eastern Europe there have been some
important changes. The new Russian Constitution of 1993, for example,
contains the following revolutionary clause (Article 15(4)):
 

The generally recognized principles and norms of international law
and the international treaties of the Russian Federation shall
constitute part of its legal system. If an international treaty of the
Russian Federation establishes other rules than those stipulated
by the law, the rules of the international treaty shall apply.28

 
Although this clause is comparatively broad, because it includes not only
treaties but also ‘generally recognized principles and norms of international
law’, it does not give priority to these sources over the Constitution itself.
What this means in practice and what the role of the new Constitutional
Court of the Russian Federation in this respect will be, remain to be seen.29

On 16 June 1995, the State Duma of the Russian Federation adopted a
Federal Law on International Treaties30 which replaced the 1978 Law on
the Procedure for the Conclusion, Execution, and Denunciation of
International Treaties of the former Soviet Union.31

Moreover, in a recent study of fifteen constitutions or draft constitutions
of Central-Eastern European States, Eric Stein concludes that
 

most incorporate treaties as an integral part of the internal order,
and although this is not clear in all instances, treaties have the
status of ordinary legislation. In five (probably seven) instances
treaties are made superior to both prior and subsequent national
legislation, while in three documents this exalted rank is reserved
for human rights treaties only.32

 
In the end, the actual implementation of such provisions by the courts and
administration will matter more than lofty constitutional texts.

Custom and general principles

There are some significant differences in the rules for the application of
customary international law and general principles in municipal law as
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compared with treaties. There is no problem of internal conflict between
the executive branch and the legislative branch of government on the
conclusion of a treaty. Rules for the recognition of customary
international law in the internal sphere are either laid down in advance
in the constitution or are gradually formulated by the national courts. A
procedure by which a legislature would have to transform customary
international law into municipal law would be impracticable, simply
because it would require a regular review of all changes of norms and
principles of international law, a task which no body can master for
legislative purposes. Custom is also less clear than treaties and has
decreased in its significance as a source of international law.

The differences between common law and civil law countries with
regard to the incorporation of customary international law and general
principles of international law into their domestic law are much less
pronounced than in the case of treaties. Even the practice of the United
States, which is markedly different from other common law jurisdictions
as regards treaties, is rather similar to the prevailing principle in Great
Britain and the Commonwealth, namely
 

that customary rules are to be considered part of the law of the
land and enforced as such, with the qualification that they are
incorporated only so far as is not inconsistent with Acts of
Parliament or prior judicial decisions of final authority.33

 
The traditional rule in Britain is that customary international law
automatically forms part of English and Scots law; this is known as the
doctrine of incorporation. Lord Chancellor Talbot said in Barbuit’s case
in 1735 that ‘the law of nations in its fullest extent is and forms part of
the law of England’.34 Strictly speaking, this statement is too wide, because
it is not true of treaties; but, as far as customary international law is
concerned, it was repeated and applied in a large number of cases between
1764 and 1861, and was reaffirmed by Lord Denning.35

However, it is possible to interpret some recent cases as discarding
the doctrine of incorporation in favour of the doctrine of transformation,
that is, the doctrine that rules of customary international law form part
of English law only in so far as they have been accepted by English Acts
of Parliament and judicial decisions.36 In short, the theory of English
law is in favour of the incorporation doctrine, but, since English courts
look to English judgments as the main evidence of customary
international law, practice approximates to the transformation theory.
Quite apart from the problem of ascertaining the content of customary
international law, there are a number of situations which constitute
exceptions to the general rule, and in which English courts cannot apply
customary international law. For example, if there is a conflict between
customary international law and an Act of Parliament, the Act of
Parliament prevails.37 However, where possible, English courts will
interpret Acts of Parliament so that they do not conflict with customary
international law.38 Moreover, if there is a conflict between
customary international law and a binding judicial precedent laying
down a rule of English law, the judicial precedent prevails.39 But
English courts are probably free to depart from earlier judicial precedents
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laying down a rule of international law if international law has changed in
the meantime.40

The legal system in the United States shares the English common-law tradition
in this respect and considers international law other than treaties as a part of
the common law itself. But US courts do not clearly distinguish between the
various sources of international law, and their reasoning has been properly
described as a ‘potpourri approach’.41 It seems that they are more inclined to
apply international customary rules in cases of disputes between individuals
and states than in such between states themselves. Sufficient state practice to
establish the existence of an international customary rule has been found, for
example, to exempt coastal fishing vessels from seizure42 and to protect neutral
ships in international waters from attack in the Falklands war.43 No such rule
was found to require the United States to provide temporary asylum to all
persons fleeing from foreign civil wars, because such state practice would only
reflect ‘understandable humanitarian concern’.44

Conflicts between ‘international common law’ and US domestic law are
very much dealt with on the same level as conflicts between international
treaties and national legislation. The US Supreme Court has the ultimate
authority in this respect, both with regard to federal courts and state courts.45

Whether ‘international common law’ in the United States has the same
quality to override earlier municipal law, as in the case of treaties, is a
matter of dispute.46 At any rate, US courts, like other national courts,
generally attempt to avoid an interpretation of a legislative act which would
bring it into conflict with the law of nations. However, this is often a matter
of national perception of what international law says.

With regard to Western European countries in the civil law tradition, there
is some controversy on the evaluation of recent constitutional developments.
In a survey presented in 1985, Cassese saw a tendency, not only in developing
and socialist countries, but also in states such as France, Spain and the
Netherlands, to downgrade customary international law.47 This view has been
questioned by a more recent investigation of Western European constitutions
and state practice conducted by Wildhaber and Breitenmoser. Their
examination of Germany, Italy, Austria, Greece, France, Portugal, Switzerland,
Liechtenstein, the Netherlands, Belgium, and Spain concludes that
 

both the written and nonwritten constitutional law of Western
European countries recognize conventional and customary
international law as ‘part of the law of the land’, and that the practice
in states without an explicit provision concerning the relationship
between international law and municipal law is no different from
the practice in states with such a clause in their constitutions.48

 
The authors also show that most Western European countries give priority
to customary international law over conflicting rules of statutory domestic
law and that national courts tend to find harmonization between obligations
of international law and internal law by way of interpretation under the
principle of ‘friendliness to international law’.49 The main problem with
this analysis, however, is that its basis appears to be restricted to the
two central principles of pacta sunt servanda (treaties must be adhered
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to) and good faith (on the part of states in performing their international
obligations). It is more likely that considerable diversity will emerge with
regard to an analysis of what national courts consider customary
international law or general principles in many other controversial areas.

The new states created in the process of decolonization generally mistrust
customary international law developed by their former colonial masters
and insist on the codification of new rules with their participation.50

Therefore, it is not surprising that their constitutions rarely expressly
recognize customary international law or general principles.

Similarly, the former socialist countries were not disposed to accept
general rules of international law not developed by themselves in internal
practice. The new Russian Constitution distinguishes between the effect
of treaties and ‘the generally recognized principles and norms of
international law’. Treaty rules, without differentiating between ‘self-
executing’ and ‘non-self-executing’ provisions, have a higher status than
contrary domestic laws, disregarding whether the treaty is earlier or later;
however, not above the federal Constitution itself51 The ‘generally
recognized principles and norms of international law’ do not enjoy the
same status, probably because they are not considered as specific enough.
With regard to human rights, the Constitution recognizes that they are
ensured ‘according to the generally recognized principles and norms of
international law’.52 But the practical meaning of this and other similar
provisions is, as yet, unclear.53

Conclusions
From what has been said above, it is clear that in many countries the law
will sometimes fail to reflect the correct rule of international law. But this
does not necessarily mean that these states will be breaking international
law. Very often the divergence between national law and international
law simply means that the respective state is unable to exercise rights
which international law entitles (but does not require) that state to exercise.
Even when a rule of municipal law is capable of resulting in a breach of
international law, it is the application of the rule, and not its mere existence,
which normally constitutes the breach of international law; consequently,
if the enforcement of the rule is left to the executive, which enforces it in
such a way that no breach of international law occurs, all is well. For
instance, there is no need to pass an Act of Parliament in order to exempt
foreign diplomats from customs duties;54 the government can achieve the
same result by simply instructing customs officers not to levy customs
duties on the belongings of foreign diplomats.

Public international law and private international law

Laws are different in different countries. If a judge in state X is trying a case
which has more connection with state Y than with state X, he is likely to
feel that the case should have been tried in state Y, or (since some judges are
reluctant to forgo the sense of self-importance which comes from trying
cases) that he himself should try the case in accordance with the law of
state Y.Feelings of this sort have produced a complicated set of rules in
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almost every country, directing the courts when to exercise jurisdiction in
cases involving a foreign element, when to apply foreign law in cases
involving a foreign element, and when to recognize or enforce the judgments
of foreign courts. These rules are known as private international law, or the
conflict of laws.55

The type of international law to which this book is mainly devoted is
often called public international law, in order to distinguish it from private
international law; the expression ‘international law’, used without any
qualification, almost always means public international law, not private
international law. International law, as noted above,56 primarily governs
the relationships between states, whereas in the nineteenth century private
international law was thought of as regulating transborder relationships
between individuals, in the sense of the old ‘law merchant’ (or lex
mercatoria),57 the usages among traders. Similar names can mislead and the
only true connection between public international law and private
international law is the transborder element of the facts being regulated.

Although some authors have advocated the idea of ‘transnational law’
comprising both systems, in reality, there is no such thing. No legal order
exists above the various national legal systems to deal with transborder
interactions between individuals (as distinct from states). The problem is,
therefore, which of the various domestic laws should apply. States have
taken the attitude that cases involving a foreign element should not
necessarily be governed by their own law, the lex fori, and have adopted
special conflict rules which indicate the national law to be applied in such
cases. For example, if a Spanish court has to decide on the validity of a
contract concluded between a French company and an Italian merchant to
be performed in Madrid, it would have to apply the rules of Spanish private
international law to find the applicable law of contracts (French, Italian,
Spanish, or other national law, depending on the circumstances on the case).
These rules do not have an international nature and there are as many
systems of private international law as there are states.

There appears to be little connection between public international law
and the various municipal systems of private international law.58 Private
international law originated from a belief that in certain circumstances it
would be appropriate to apply foreign law or to let a foreign court decide
the case. The trouble is that each state has its own idea of what is appropriate.
For instance, English courts are very ready to enforce foreign judgments;
the courts in the Netherlands and several other countries seldom do so,
unless there is a treaty to that effect.59 The rules determining the jurisdiction
of a state’s own courts in civil cases involving a foreign element differ so
much that it is impossible to discern any common pattern. Even the rules
about the application of foreign law differ. For instance, before 1800 a
man’s ‘personal law’ (that is, the law governing legitimacy, capacity to marry
and other questions of family law) was the law of his religion in Muslim
countries, and the law of his domicile (permanent home) in Western
countries; one reason for this difference was that there was greater religious
tolerance in Muslim countries than in Christian countries. After 1800, in
Napoleon’s time, France went through an intensely nationalistic
phase, and decided that French law should be the personal law of all
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French nationals; after some hesitation, French courts inferred from
this rule, by way of analogy, that everyone’s personal law should be his
national law, as distinct from the law of his domicile. The same thing
happened in other continental countries at a slightly later date. England
adhered to the old rule of domicile, but a series of nineteenth-century
judicial decisions introduced a lot of artificiality and complexity into
the rules about acquisition and loss of domicile. The consequence is
extreme diversity between the rules of private international law in
different countries, with resulting hardship; for instance, if a Spanish
national domiciled in England gets an English divorce, it will be
recognized in most English-speaking countries, but not in most
continental countries. The significant thing, however, is that no country
protested when France and other countries started abandoning the old
rule of domicile; and it is submitted that the absence of protest constitutes
a tacit admission that states are free to alter their rules of private
international law at will.

Admittedly the differences between the rules of private international
law in different countries must not be exaggerated; there are rules which
are more or less the same in the vast majority of countries. An example
is the rule concerning transfers of property; the validity of the transfer
depends on the law in force at the place where the property was at the
time of the alleged transfer (lex situs or lex rei sitae). But this similarity
could be due to coincidence or to commercial convenience, rather than
to any rules of public international law. Similarity between the laws in
different countries does not necessarily reflect a rule of public
international law; for instance, the law of contract is much the same in
most English-speaking countries—simply because the original settlers in
most English-speaking countries came from England.60 In order to prove
that public international law requires states to incorporate a particular
rule in their municipal laws, it is not enough to show that rule does in
fact exist in their municipal laws; it is also necessary to show an opinio
iuris,61 a conviction that public international law requires states to
incorporate the rule in question in their municipal laws. This is what is
lacking. When judges apply the lex situs, or any rule of private
international law, they do not ask what the practice is in other countries,
or attempt to bring their decisions into line with it; nor do they suggest
that their actions are governed by any rule of public international law.
When a state departs from a generally accepted rule of private
international law, it is not denounced as a law-breaker by judges or
diplomats in other countries. English judges sometimes say that their
actions are dictated by ‘comity’. This is an unusual word, and gives the
impression of being a technical term; but it is unclear what, if anything,
English judges mean when they use it. Its literal meaning is ‘courtesy’,
and in this sense comity is regarded as something different from law of
any sort; rules of comity are customs which are normally followed but
which are not legally obligatory. At other times it is used as a synonym
for private international law; as a synonym for public international law;
or as a totally meaningless expression. It is a wonderful word to use
when one wants to blur the distinction between public and private
international law, or to avoid clarity of thought.62

It is therefore submitted that the rules of private international law do

 
60 J.N.Matson, The Common Law
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61 See Chapter 3 above, 44–5.
62 On comity see Chapters 1, 2 and 3
44 above.
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not form part of public international law, or vice versa. However, it should
be noted that states sometimes make treaties to unify their rules of private
international law; and, when this happens, the content of private
international law does come to be regulated by public international law.63

The continuing work of the Hague Conference on Private International
Law, founded in 1893, has been important in this connection.64

 
 



5 States and governments
 

States

Since international law is primarily concerned with the rights and duties of
states, it is necessary to have a clear idea of what a state is, for the purposes
of international law.1 The answer to this question is less simple than one
might suppose. However, it should be noted that in practice, disputes tend
to focus on factual issues rather than on the relevant legal criteria.2

The 1933 Montevideo Convention on Rights and Duties of States
provides in Article 1:
 

The State as a person of international law should possess the
following qualifications:

(a) a permanent population;
(b) a defined territory;
(c) government; and
(d) capacity to enter into relations with other States.3

 
The first three criteria (a)–(c) correspond to established international
practice and to the so-called doctrine of the three elements (‘Drei-
Elementen-Lehre’) formulated by the German writer Georg Jellinek at
the end of the nineteenth century.4 They will be considered first before
discussing suggestions for additional criteria.

Defined territory
The control of territory is the essence of a state.5 This is the basis of the
central notion of ‘territorial sovereignty’, establishing the exclusive
competence to take legal and factual measures within that territory and
prohibiting foreign governments from exercising authority in the same
area without consent. A leading case in this connection is the Island of
Palmas case. The case concerned a dispute between the Netherlands and
the United States on sovereignty over an island about halfway between
the Philippines and the now Indonesian Nanusa Islands. The parties
referred the issue to the Permanent Court of Arbitration in The Hague.
Max Huber, the President of the Permanent Court of International Justice,
was appointed as the sole arbitrator. In his award of 4 April 1928 Judge
Huber noted on the concept of territorial sovereignty:
 

Territorial sovereignty�involves the exclusive right to
display the activities of a State. This right has as a corollary
a duty: the obligation to protect within the territory the rights
of other States, in particular their right to integrity and
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inviolability in peace and war, together with the rights which each
State may claim for its nationals in foreign territory. Without manifesting
its territorial sovereignty in a manner corresponding to circumstances,
the State cannot fulfill this duty. Territorial sovereignty cannot limit
itself to its negative side, i.e. to excluding the activities of other States;
for it serves to divide between the nations the space upon which
human activities are employed, in order to assure them at all points
the minimum of protection of which international law is the guardian.6

 
It is important to note that the concept of territory is defined by geographical
areas separated by borderlines from other areas and united under a common
legal system (e.g. Denmark and Greenland; France and Martinique, East
and West Pakistan before the secession of Bangladesh in 1971). It includes
the air space above the land (although there is no agreement on the precise
upper limit)7 and the earth beneath it, in theory, reaching to the centre of
the globe. It also includes up to twelve miles of the territorial sea adjacent
to the coast.8

Thus, the delimitation of state boundaries is of crucial importance.9 But
absolute certainty about a state’s frontiers is not required; many states have
long-standing frontier disputes with their neighbours.10 In the North Sea
Continental Shelf cases, the International Court of Justice held:
 

The appurtenance of a given area, considered as an entity, in no
way governs the precise determination of its boundaries, any more
than uncertainty as to boundaries can affect territorial rights. There
is for instance no rule that the land frontiers of a State must be fully
delimited and defined, and often in various places and for long
periods they are not.11

 
What matters is that a state consistently controls a sufficiently identifiable
core of territory. Thus, Israel was soon clearly recognized as a state, in spite
of the unsettled status of its borders in the Arab-Israeli conflict.12

Population
The criterion of a ‘permanent population’ is connected with that of territory
and constitutes the physical basis for the existence of a state.13 For this
reason alone, Antarctica, for example, cannot be regarded as a state. On
the other hand, the fact that large numbers of nomads are moving in and
out of the country, as in the case of Somalia, is in itself no bar to statehood,
as long as there is a significant number of permanent inhabitants.14

The size of the population, as well as the size of territory, may be very
small. This raises the problem of so-called mini-states which have been
admitted as equal members to the United Nations.15 The Vatican City, the
government of which is the Holy See, the administrative centre of the Catholic
Church, is a special case. In spite of its small population, the Vatican (or the
Holy See) entertains diplomatic relations with many other states, has
concluded international agreements and joined international organizations
(but it is not a UN member). Many state functions, however, are actually
performed by Italy.16

Who belongs to the ‘permanent population’ of a state is determined by
the internal law on nationality, which international law leaves to the
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discretion of states, except for a number of limited circumstances.17 Many
states have a multinational composition as regards population. Thus, it
would be absurd to legally require any ethnic, linguistic, historical,
cultural or religious homogeneity in the sense of the antiquated political
concept of the nation-state.18 Issues connected with such factors again
arise under the topic of self-determination and the rights of minorities
and indigenous peoples,19 but are not relevant as criteria to determine
the existence of a state. A state exercises territorial jurisdiction over its
inhabitants and personal jurisdiction over its nationals when abroad.20

The essential aspect, therefore, is the common national legal system which
governs individuals and diverse groups in a state.

Effective control by a government
Effective control by a government over territory and population is the
third core element which combines the other two into a state for the
purposes of international law.21 There are two aspects following from this
control by a government, one internal, the other external. Internally, the
existence of a government implies the capacity to establish and maintain a
legal order in the sense of constitutional autonomy. Externally, it means
the ability to act autonomously on the international level without being
legally dependent on other states within the international legal order.

The mere existence of a government, however, in itself does not suffice,
if it does not have effective control. In 1920, the International Committee
of Jurists submitted its Report on the status of Finland and found that it
had not become a sovereign state in the legal sense
 

until a stable political organisation had been created, and until the
public authorities had become strong enough to assert themselves
throughout the territories of the State without the assistance of foreign
troops. It would appear that it was in May 1918, that the civil war
ended and that the foreign troops began to leave the country, so
that from that time onwards it was possible to re-establish order
and normal political and social life, little by little.22

 
Thus, the ‘State of Palestine’ declared in 1988 by Palestinian organizations
was not a state, due to lack of effective control over the claimed territory.23

However, the historic Israeli-Palestinian accord concluded on 14
September 1993 and the subsequent agreements may ultimately, if the
peace process is sustained, result in some form of Palestinian statehood,
although this issue is controversial between the parties and subject to
further negotiations.24

The requirement of effective control over territory is not always
strictly applied; a state does not cease to exist when it is temporarily
deprived of an effective government as a result of civil war or similar
upheavals. The long period of de facto partition of the Lebanon did
not hinder its continued legal appearance as a state. Nor did the
lack of a government in Somalia, which was described as a ‘unique
case’ in the resolution of the Security Council authorizing the United
Nations humanitarian intervention,25 abolish the international
legal personality of the country as such. Even when all of its
territory is occupied by the enemy in wartime, the state continues
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to exist, provided that its allies continue the struggle against the enemy, as
in the case of the occupation of European states by Germany in the Second
World War.26 The allied occupation of Germany and Japan thereafter also
did not terminate their statehood.27

The circumstance that the temporary ineffectiveness of a government
does not immediately affect the legal existence of the state not only makes
it clear that it is necessary to distinguish between states and governments,
but also reflects the interest of the international system in stability and to
avoid a premature change of the status quo, since the government may be
able to restore its effectiveness. The other side of the same coin is that the
requirement of government is strictly applied when part of the population
of a state tries to break away to form a new state. There is no rule of
international law which forbids secession from an existing state; nor is there
any rule which forbids the mother state from crushing the secessionary
movement, if it can. Whatever the outcome of the struggle, it will be accepted
as legal in the eyes of international law.28 These propositions (and some
others in the present chapter) may need modification when one side is acting
contrary to the principle of self-determination, but the principle of self-
determination has a limited scope, and the propositions remain true in most
cases.29 But, so long as the mother state is still struggling to crush the
secessionary movement, it cannot be said that the secessionary authorities
are strong enough to maintain control over their territory with any certainty
of permanence. Intervention by third states in support of the insurgents is
prohibited.30 Traditionally, therefore, states have refrained from recognizing
secessionary movements as independent states until their victory has been
assured; for instance, no country recognized the independence of the
southern states during the American civil war (1861– 5).31 In recent years,
however, states have used (or abused) recognition as a means of showing
support for one side or the other in civil wars of a secessionary character;
thus in 1968 a few states recognized Biafra as an independent state after the
tide of war had begun to turn against Biafra; recognition was intended as a
sign of sympathy. Particularly controversial in the context of the Yugoslavian
conflict has been the drive for early recognition of Slovenia and Croatia,
which Germany and Austria justified as being an attempt to contain the
civil war, but which was seen by other states as premature action which
actually stimulated it.32

The notion of effective government is interlinked with the idea of
independence, often termed ‘state sovereignty’,33 in the sense that such
government only exists if it is free from direct orders from and control by
other governments. Indeed, some authors require independence as an
additional criterion for statehood.34 In international law, however, the
distinction between independent and dependent states is based on external
appearances and not on the underlying political realities of the situation; as
long as a state appears to perform the functions which independent states
normally perform (sending and receiving ambassadors, signing treaties,
making and replying to international claims and so on), international law
treats the state as independent and does not investigate the possibility that
the state may be acting under the direction of another state. An independent
state becomes a dependent state only if it enters into a treaty or some
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other legal commitment whereby it agrees to act under the direction of
another state or to assign the management of most of its international
relations to another state. It may seem artificial to have described
Afghanistan, for instance, as an independent state, at the time when
everybody knew that Afghanistan was forced to follow Soviet policy on
all important questions;35 however, if international law tried to take all
the political realities into account, it would be impossible to make a
clear distinction between dependent and independent states, because all
states, even the strongest, are subject to varying degrees of pressure and
influence from other states. Therefore, although sometimes amounting
to little more than a mere legal fiction, the vast majority of states are
considered to be ‘independent’ in this sense.

Moreover, it is important to note that, in principle, international law is
indifferent towards the nature of the internal political structure of states,
be it based on Western conceptions of democracy and the rule of law, the
supremacy of a Communist Party, Islamic perceptions of state and society,
monarchies or republics, or other forms of authoritarian or non-
authoritarian rule.36 The rule is crude and only demands that a government
must have established itself in fact. The legality or legitimacy of such an
establishment are not decisive for the criteria of a state. Although the
Holy Alliance in Europe after the Napoleonic Wars had sought a different
solution,37 revolutions and the overthrow of governments have become
accepted in international law; the only relevant question is whether they
are successful. The choice of a type of government belongs to the domestic
affairs of states and this freedom is an essential pre-condition for the
peaceful coexistence in a heterogeneous international society. Thus,
international law also does not generally inquire into the question whether
the population recognizes the legitimacy of the government in power. Nor
is it concerned with the actual form of government, democratic in one
sense or another or not so. Certain qualifications in this respect may arise
from the recognition of the principle of self-determination of peoples,38

but this is not pertinent to the question of whether or not a state exists.39

Capacity to enter into relations with other states
The last criterion (d) in the Montevideo Convention suggested by the
Latin American doctrine finds support in the literature40 but is not
generally accepted as necessary. Guinea-Bissau, for example, was
recognized in the 1970s by the United States and by Germany on the
basis of only the first three elements. The Restatement (Third) of the
American Law Institute, however, basically retains this criterion, although
with certain qualifications:
 

An entity is not a state unless it has competence, within its own
constitutional system, to conduct international relations with other
states, as well as the political, technical, and financial capabilities
to do so.41

 
In fact, even the Montevideo Convention suggests a different perspective
in Article 3:
 

The political existence of the State is independent of recognition
by the other States. Even before recognition the State has
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40 See also Akehurst, 6th edn of this
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the right to defend its integrity and independence, to provide for its
conservation and prosperity, and consequently to organise itself as
it sees fit, to legislate upon its interests, administer its services, and
to define the jurisdiction and competence of its courts. The exercise
of these rights has no other limitation than the exercise of the rights
of other States according to international law.42

 
Although this statement is more directly relevant to the dispute on various
theories of the legal effect of recognition,43 it also implies that the existence
of a state does not primarily rest on its relations to other states and its own
foreign policy capacity.

There are several examples of dependent states, which have only a limited
capacity to enter into international relations and are usually mentioned as
a special category. For example, colonies in the process of becoming
independent44 often had a limited capacity to enter into international
relations. In practice, the formal grant of independence was usually preceded
by a period of training, during which the colonial power delegated certain
international functions to the colony, in order to give the local leaders
experience of international relations. Protectorates were another example.45

The basic feature of a protectorate is that it retains control over most of its
internal affairs, but agrees to let the protecting state exercise most of its
international functions as its agent. However, the exact relationship depends
on the terms of the instrument creating the relationship, and no general
rules can be laid down. Protectorates were generally a by-product of the
colonial period, and most of them have now become independent.
Trusteeships and ‘associated territories’ that were placed under the control
of the United Nations after the Second World War were also limited in their
capacity to conduct foreign relations.46

Self-determination and recognition as additional criteria
Some authors refer to other additional factors that may be relevant as criteria
for states, such as self-determination and recognition. These, however, are
not generally regarded as constitutive elements for a state and it is agreed
that what matters in essence is territorial effectiveness.47

For reasons which will be explained later,48 the better view appears to be
that recognition is usually no more than evidence that the three requirements
listed above are satisfied. In most cases the facts will be so clear that
recognition will not make any difference, but in borderline cases recognition
can have an important effect. For instance, recognition of very small states
such as Monaco and the Vatican City is important, because otherwise it
might be doubted whether the territory and population of such states were
large enough to make them states in the eyes of international law. Similar
considerations apply in the case of secessionary struggles; outright victory
for one side or the other will create a situation which international law
cannot ignore, and no amount of recognition or non-recognition will alter
the legal position; but in borderline cases such as Rhodesia (now Zimbabwe)
between 1965 and 1979, where the mother state’s efforts to reassert control
are rather feeble, recognition or non-recognition by other states may have a
decisive effect on the legal position.49
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Federal states
Unions of states can take several forms, but one of the most important
forms nowadays is the federal state (or federation), as exemplified, for
example, by the constitutional systems of the United States, Canada,
Australia, Switzerland and Germany.50 There is no uniform model of
federal states, many of which are ‘federal’ in name only, due to effective
centralization, but the basic feature of a federal state is that authority
over internal affairs is divided by the constitution between the federal
authorities and the member states of the federation, while foreign affairs
are normally handled solely by the federal authorities.51

International law is concerned only with states capable of carrying
on international relations; consequently the federal state is regarded as a
state for the purposes of international law, but the member states of the
federation are not. If a member state of the federation acts in a manner
which is incompatible with the international obligations of the federal
state, it is the federal state which is regarded as responsible in international
law. For instance, when a mob lynched some Italian nationals in New
Orleans in 1891, the United States admitted liability and paid
compensation to Italy, even though the prevention and punishment of
the crime fell exclusively within the powers of the State of Louisiana,
and not within the powers of the federal authorities.52

Although the normal practice is for foreign affairs to be handled solely
by the federal authorities, there are a few federal constitutions which
give member states of the federation a limited capacity to enter into
international relations. For instance, in 1944 the constitution of the
former USSR was amended so as to allow the Ukraine and Byelorussia
(two member states of the USSR) to become members of the United
Nations alongside the USSR; the purpose and effect of this device was to
give the USSR three votes instead of one.53 There has been no other
comparable example of a member state of a federation exchanging
diplomats on this level. The representation of the German Bundesländer
on the European level in Brussels is of a different nature.54 The
constitution of the United States permits a constituent state to make
compacts or agreements with foreign powers—with certain minor
exceptions—only with the consent of Congress, but these are limited in
scope and content. It does not allow the exchange of ambassadors (only
commercial representatives) or to generally engage in relations with a
foreign government.55 In recent years the province of Quebec has signed
treaties on cultural questions with France and other French-speaking
countries, under powers reluctantly delegated by the federal authorities
of Canada.56 In Europe, however, there have been interesting
developments of direct transfrontier cooperation between entities on
the local and regional level.57

Governments

A state cannot exist for long, or at least cannot come into existence, unless
it has a government. But the state must not be identified with its government;
the state’s international rights and obligations are not affected by a
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change of government. Thus the post-war governments of West Germany
and Italy have paid compensation for the wrongs inflicted by the Nazi and
Fascist regimes. The same principle is also illustrated by the Tinoco case.58

Tinoco, the dictator of Costa Rica, acting in the name of Costa Rica, granted
concessions to British companies and printed banknotes, some of which
were held by British companies. After his retirement, Costa Rica declared
that the concessions and banknotes were invalid. The United Kingdom
protested on behalf of the British companies, and the two states referred
the case to arbitration.59 The arbitrator held that Tinoco had been the
effective ruler of Costa Rica, and that his acts were therefore binding on
subsequent governments; the fact that his regime was unconstitutional under
Costa Rican law, and that it had not been recognized by several states,
including the United Kingdom, was dismissed as irrelevant.

Recognition of states and governments in international law

Recognition is one of the most difficult topics in international law.60 It is a
confusing mixture of politics, international law and municipal law. The
legal and political elements cannot be disentangled; when granting or
withholding recognition, states are influenced more by political than by
legal considerations, but their acts do have legal consequences. What is not
always realized, however, is that the legal effects of recognition in
international law are very different from the legal effects of recognition in
municipal law.61 Once this distinction is grasped, the whole topic of
recognition should become easier to understand; apparent conflicts between
two sets of cases will be easily resolved when it is realized that one set is
concerned with international law and the other with national law.62

Another reason why recognition is a difficult subject is because it deals
with a wide variety of factual situations; in addition to recognition of states
and governments, there can also be recognition of territorial claims,63 the
recognition of belligerency or of insurgents,64 the recognition of national
liberation movements, such as the Palestine Liberation Organization,65 or
the recognition of foreign legislative and administrative acts.66 In the present
section of the book it is proposed, for purposes of simplicity, to concentrate
on recognition of states and governments.

Today a clear distinction must be made between the recognition of a
state and the recognition of a government. The recognition of a state
acknowledges that the entity fulfils the criteria of statehood. The recognition
of a government implies that the regime in question is in effective control of
a state. The basic difference is that the recognition of a government
necessarily has the consequence of accepting the statehood of the entity
which the regime is governing, while the recognition of a state can be
accorded without also accepting that a particular regime is the government
of that state.67

Recognition of states

When a new state comes into existence, other states are confronted with
the problem of deciding whether or not to recognize the new state.
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Recognition means a willingness to deal with the new state as a member
of the international community. The first example in history was the
recognition in 1648 by Spain of the United Netherlands, which had
declared their independence in 1581. Another well-known example is
the dispute between France and Britain on the status of the United States
when it declared its independence. At that time Britain took the view
that title to territory could never be established by revolution or war
without recognition by the former sovereign. It was the view of France,
however, which was based on the doctrine of effectiveness, that became
the accepted principle in the nineteenth century.68

Legal effects of recognition in international law
The question of the legal effects of recognition has given rise to a bitter
theoretical quarrel. According to the constitutive theory, advanced in
particular by Anzilottii and Kelsen, a state or government does not exist
for the purposes of international law until it is recognized; recognition
thus has a constitutive effect in the sense that it is a necessary condition
for the ‘constitution’ (that is, establishment or creation) of the state or
government concerned. Thus, an entity is not a state in international
law until it has secured its general recognition as such by other states.
The constitutive theory is opposed by the declaratory theory, according
to which recognition has no legal effects; the existence of a state or
government is a question of pure fact, and recognition is merely an
acknowledgment of the facts. If an entity satisfies the requirements of a
state objectively, it is a state with all international rights and duties and
other states are obliged to treat it as such. An intermediate position was
formulated by Lauterpacht who, on the basis of the constitutive theory,
argued that other states had an obligation to recognize an entity meeting
the criteria of a state.69

Historically, the constitutive theory has more to be said for it than
one might suppose. During the nineteenth century, international law
was often regarded as applying mainly between states with a European
civilization; other countries were admitted to the ‘club’ only if they were
‘elected’ by the other ‘members’ —and the ‘election’ took the form of
recognition. There were also occasions (for example, during the period
of the Holy Alliance, immediately after 1815) when some states tended
to treat revolutionary governments as outlaws, which were likewise
excluded from the ‘club’ until they were recognized.70

Even today, recognition can sometimes have a constitutive effect,
although state practice is not always consistent. If the establishment
of a state or government is a breach of international law, the state or
government is often regarded as having no legal existence until it is
recognized. For instance, for many years the Western powers refused
to recognize the existence of the German Democratic Republic (East
Germany), mainly because they considered that its establishment
by the Soviet Union was a breach of the Soviet Union’s obligations
under treaties made between the allies concerning the administration
of Germany after the Second World War. The recognition of the
German Democratic Republic by the Western powers in 1973
had a constitutive effect as far as the Western powers were

68 Frowein (1987), op. cit., 341.
69 Lauterpacht, op. cit., 47.
70 See Chapter 2 above, 11–12.
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concerned; recognition cured the illegality of the German Democratic
Republic’s origins, and converted it from a legal nullity into a state.71

However, in most cases the establishment (even the violent establishment)
of a new state or government is not a breach of international law; there is
no general rule of international law which forbids a group of people from
overthrowing the government of their state, or to break away and form a
new state, if they have the strength to do so.72 In such cases the existence of
a state or government is simply a question of fact, and recognition and non-
recognition usually have no legal effects. For instance, in the Tinoco case,
Chief Justice Taft, the arbitrator, held that Tinoco’s regime was the
government of Costa Rica because it was clearly in effective control of Costa
Rica, and the fact that it had not been recognized by several states, including
the United Kingdom, made no difference. Nevertheless, Chief Justice Taft
indicated that recognition or non-recognition would have assumed greater
importance if the effectiveness of Tinoco’s control over Costa Rica had
been less clear, because ‘recognition by other powers is an important
evidential factor in establishing proof of the existence of a government’.73

Similarly, recognition can play an evidentiary role when it is uncertain
whether a body claiming to be a state fulfils the factual requirements of
statehood. Where the facts are clear, as in the Tinoco case, the evidential
value of recognition or non-recognition is not strong enough to affect the
outcome; in such circumstances recognition is declaratory. But in borderline
cases, where the facts are unclear, the evidential value of recognition can
have a decisive effect; in such circumstances recognition is semi-constitutive.

On the other hand, recognition has little evidential value if the granting
or withholding of recognition by other nations is not based on an assessment
of the government’s control over the country:
 

when recognition vel non of a government is by such nations determined
by inquiry, not into its…governmental control, but into its illegitimacy or
irregularity of origin [as in the Tinoco case], their non-recognition loses
something of evidential weight on the issue with which those applying
the rules of international law are alone concerned.74

 
The prevailing view today is that recognition is declaratory and does not
create a state.75 This was already laid down in the Montevideo Convention
of 1933 on the Rights and Duties of States76 and has also been taken up in
Article 12 of the Charter of the Organization of American States:
 

The political existence of the State is independent of recognition by
other States. Even before being recognized, the State has the right
to defend its integrity and independence.77

 
It has been observed that the two theories are of little assistance in explaining
recognition or determining the position of non-recognized entities in practice,
and that the practical differences between them are not very significant.78

Under the declaratory theory, it is still in fact left to other states to
decide whether an entity satisfies the criteria of statehood. The
declaratory theory leaves unresolved the difficulty of who ultimately
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determines whether an entity meets the objective test of statehood or
not. Granting formal recognition to another state is a unilateral act which
is in fact left to the political discretion of states, mostly to the executive
branches which national courts generally tend to follow.79

The relevance of the constitutive theory, on the other hand, has been
diminished by the acceptance of the obligation of other states to treat an
entity with the elements of statehood as a state.80 The main reasons in
state practice for delays in recognition have been, in particular, the
question whether the new state was viable, really independent from
another state which had helped to create it, or established in violation of
Article 2(4) of the UN Charter prohibiting the use of force.81

The viability of a new state is especially at issue in cases of secession
leading to a longer period of civil war. Premature recognition in such
cases may even constitute a violation of international law and of the
rights of the mother country. Most states refused to recognize the secession
of Biafra form Nigeria in 1967–70. On the other hand, in the
decolonization process there were many examples of the recognition of
a territory as a new state while the colonial power was still in military
control of it (e.g. Algeria, Guinea-Bissau).82 In the case of Rhodesia,
where a white minority government declared independence without the
consent of the colonial power and backing of the whole population, the
United Nations Security Council called upon ‘all states not to recognize
this illegal act’.83 This was a mandatory decision taken under Chapter
VII of the Charter and binding upon all members of the UN under Article
25 of the Charter. The Smith regime remained unrecognized for a long
period until the state of Zimbabwe was established and accepted under
a majority government in 1979–80.

Examples of the perceived lack of independence of a new entity are
the non-recognition by other states of the pre-war puppet-state of
Manchukuo created by Japan, of Croatia established by Nazi Germany,
the long delay of Western states in recognizing East Germany due to the
influence of the USSR, and the refusal of the international community
to recognize the South African homelands declared to be sovereign states
by South Africa.84 In the cases of the independence of Transkei, declared
by South Africa,85 and of the independent state in northern Cyprus in
1983 by Turkish Cypriot authorities,86 the UN Security Council called
for non-recognition, which was generally followed by the international
community.

In most of the relatively few cases in which entities claiming statehood
have allegedly come into existence by an illegal threat or use of force by
another state, the dispute often cannot be resolved authoritatively. The
secession of Bangladesh from Pakistan, supported by India’s armed
intervention, gave rise to different views on the legality of the intervention,
but states nevertheless generally recognized or treated Bangladesh as a
state, which was also admitted to the United Nations and the British
Commonwealth.87

It should be emphasized that non-recognition as a state by other states
does not imply that a de facto regime is entirely outside the realm of
international law. Many rules are applicable in spite of non-recognition,
such as the prohibition of the use of force.88 Although the United States,
which was in control of the unified command of the UN forces, refused to
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recognize North Korea as a state—as well as the governments of China and
North Korea—this was no bar to signing an armistice agreement ending
the Korean War in 1953.89 The non-recognition of North Korea was also
no obstacle in the later Pueblo incident to the contention raised by the
United States that North Korea had violated international law by attacking
a US ship.90

Recognition of another state does not lead to any obligation to establish
full diplomatic relations or any other specific links with that state.91 This
remains a matter of political discretion. Nor does the termination of
diplomatic relations automatically lead to de-recognition.

Legal effects in domestic law
If state A recognizes state B, this usually entails that the courts of state A
will apply the law of state B and give effect to its sovereign acts.92 In the case
of non-recognition, national courts will not accept the right of the foreign
state or government to sue or claim other rights of a governmental nature,
but as regards private parties (for example, whether non-recognition extends
to the registration of births, deaths and marriages in the foreign state), the
situation varies to some extent, depending on the national framework.

Courts in Switzerland and Germany have always applied the effective
law governing a foreign territory even if it was not recognized as a state.
English and American courts originally had a tendency to completely
disregard the law and sovereign acts of a foreign state, unless it was
recognized by their governments. However, changes in the United States
and Britain then went in the direction that courts could apply the law of a
non-recognized entity if the executive confirmed that this was not harmful
to the foreign policies behind the non-recognition.93

Recognition of governments
International law allows states to exercise great discretion when granting
or withholding recognition, especially when a new government comes into
power in an existing state by violent means. Recognition is accorded to the
head of state, and so no problem of recognition arises when a revolution
does not affect the head of state (for example, the military coup in Greece
in April 1967, which overthrew the Prime Minister but not the King). Nor
does any problem of recognition arise when there is a constitutional change
in the head of state, for example, when a British monarch dies and is
succeeded by the eldest son, or when a new President of the United States is
elected. States have often used recognition as an instrument of policy; for
instance, the United States has often regarded recognition as a mark of
approval, and in President Wilson’s time it withheld recognition from Latin
American regimes which had come to power by unconstitutional means,
such as Tinoco’s regime in Costa Rica.94

A refusal to recognize is sometimes based on a belief that the new state
or government is not in effective control of the territory which it claims,
but a refusal to recognize can also be based on other factors; for instance,
the United States at one time refused to recognize foreign governments
simply because it disapproved of them; in the eyes of the United States,
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recognition was a mark of approval. The United Kingdom, on the other
hand, usually recognized all governments which were in actual control of
their territory, without necessarily implying any approval of such
governments.

Because non-recognition of foreign governments has often been used as
a mark of disapproval, recognition of a foreign government has sometimes
been misinterpreted as implying approval, even in cases where no approval
was intended. In order to avoid such misinterpretations, some states have
adopted the policy of never recognizing governments (although they continue
to grant or withhold recognition to foreign states). This policy originated in
Mexico, where it is known as the Estrada Doctrine. In 1930, the Secretary
of Foreign Relations of Mexico declared that: ‘the Mexican Government is
issuing no declarations in the sense of grants of recognition, since that nation
considers that such course is an insulting practice.’95

This statement reflects the fact that the change of government in a
state is legally an internal matter, whether in conformity with the national
constitution or not, and does not concern international law or other
states. The same policy has been applied in recent years by several other
states, including France, Spain and the United States; in 1977 the
Department of State Bulletin noted that
 

in recent years US practice has been to deemphasize and avoid
the use of recognition in cases of changes of governments and
to concern ourselves [instead] with the question of whether we
wish to have diplomatic relations with the new governments.96

 
In 1980 the British Foreign Secretary announced that the United Kingdom
also would adopt this policy:
 

we have decided that we shall no longer accord recognition to
governments.

The British government recognise states…
Where an unconstitutional change of regime takes place in a

recognised state, governments of other states must necessarily
consider what dealings, if any, they should have with the new
regime, and whether and to what extent it qualifies to be treated
as the government of the state concerned. Many of our partners
and allies take the position that they do not recognise govern-
ments and that therefore no question of recognition arises in
such cases. By contrast, the policy of successive British gov-
ernments has been that we should make and announce a deci-
sion formally ‘recognising’ the new government.

This practice has sometimes been misunderstood, and, de-
spite explanations to the contrary, our ‘recognition’ interpreted
as implying approval. For example, in circumstances where there
may be legitimate public concern about the violation of human
rights by the new regime…it has not sufficed to say that an an-
nouncement of ‘recognition’ is simply a neutral formality.

We have therefore concluded that there are practical advan-
tages in following the policy of many other countries in not ac-
cording recognition to governments. Like them, we shall continue
to decide the nature of our dealings with regimes which come to
power unconstitutionally in the light of our assessment of whether
they are able…to exercise effective control of the territory of the
state concerned, and seem likely to continue to do so.97
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At first sight the Estrada Doctrine appears to abolish the entire system of
recognition of governments. In practice, however, it probably merely
substitutes implied recognition for express recognition; recognition is not
announced expressly, but can be implied from the existence of diplomatic
relations or other dealings with a foreign government.98 In fact, implied
recognition is a long accepted practice. However, recognition should only
be deduced from acts which clearly show an intention to that effect. The
establishment of full diplomatic relations is probably the only one
unequivocal act from which full recognition can be inferred. All other forms
of contact do not necessarily imply recognition.99

Most states which have adopted the Estrada Doctrine in the past have
not applied it consistently; sooner or later they succumb to the temptation
of announcing recognition of a foreign government, in order to demonstrate
their support for it, or in the hope of obtaining its goodwill.100

De jure and de facto recognition
One of the most confused aspects of recognition is the distinction between
de jure and de facto recognition. For a start, the expressions ‘de jure
recognition’ and ‘de facto recognition’, although commonly used, are
technically incorrect; ‘de jure recognition’ really means recognition of a de
jure government; the words de jure or de facto describe the government, not
the act of recognition. The terminology implies that a de facto government
does not have the same legal basis as a de jure government. But it is difficult
to find any body of legal rules by which this legal basis can be determined.

The distinction between de jure and de facto recognition usually arises
in the case of governments. It is sometimes said that a state can be recognized
only de jure, but there are a few examples of states being recognized de
facto; for instance, Indonesia was recognized de facto by several states while
it was fighting for its independence against the Dutch in 1945–9. Similarly
there are a few examples of territorial claims being given only de facto
recognition; the United Kingdom, for example, granted only de facto
recognition to the Soviet annexation of Estonia, Latvia and Lithuania in
1940.101 De facto recognition of states and territorial claims is governed by
roughly the same rules, and gives rise to roughly the same problems, as de
facto recognition of governments. When recognition is granted by an express
statement, it should probably always be treated as de jure recognition, unless
the recognizing state announces that it is granting only de facto recognition.
When recognition is not express, but implied, there will often be uncertainty
as to the intentions of the recognizing state: did it intend to grant de jure
recognition, or did it intend to grant de facto recognition?

Whatever the basis for the distinction between de jure and de facto
recognition, the effects of the two types of recognition are much the same.
However, if a state or government has been established (or a territorial change
brought about) in violation of international law, it seems that only de jure
recognition can cure the illegality; de facto recognition is insufficient to cure
it.102 If, like Chief Justice Taft in the Tinoco case,103 one thinks of recognition as
having an evidential value, then presumably de jure recognition would have
greater evidential force than de facto recognition; but the difference is probably
not very great.
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In reality, the distinction between de jure and de facto recognition
has always been a source of difficulty, and in practice in most cases
of the recognition of states it will not be qualified in either of these
terms.104 In the case of the recognition of governments the distinction
has also become obsolete.105 The Restatement (Third) thus avoids
these uncertain terms.106

A separate matter altogether that has become more important since
1945 is the impact of the United Nations and other international
organizations on the recognition of states and governments.107 The
developments in Eastern Europe, the Soviet Union and in former
Yugoslavia induced the European Community and its member states to
adopt a common position on guidelines for the formal recognition of
new states in these areas on 16 December 1991.108 These guidelines start
from reaffirming the principles of the Helsinki Act of 1975109 and of the
Charter of Paris of 1990,110 ‘in particular the principle of self-
determination’.111 The Community and its member states
 

affirm their readiness to recognize, subject to the normal
standards of international practice and the political realities in
each case, those new states which, following the historic changes
in the region, have constituted themselves on a democratic basis,
have accepted the appropriate international obligations and have
committed themselves in good faith to a peaceful process and
to negotiations.

 
Specific requirements laid down in the European Community guidelines
for recognition and the establishment of diplomatic relations are:
 
• respect for the provisions of the Charter of the United Nations and

the commitments subscribed to in the Final Act of Helsinki and in
the Charter of Paris, especially with regard to the rule of law,
democracy and human rights;

• guarantees for the rights of ethnic and national groups and minorities
in accordance with the commitments subscribed to in the framework
of the CSCE;

• respect for the inviolability of all frontiers which can only be changed
by peaceful means and by common agreement;

• acceptance of all relevant commitments with regard to disarmament
and nuclear non-proliferation as well as to security and regional
stability;

• commitment to settle by agreement, including where appropriate by
recourse to arbitration, all questions concerning state succession and
regional disputes.112

 
Recognition of ‘entities which are the result of aggression’ is expressly
excluded and the ‘effects of recognition on neighbouring states’ are also to
be taken into account. While non-recognition of ‘entities which are the
result of aggression’ reflects the principle of not accepting the acquisition
of territory by the use of force,113 the meaning of the phrase that the
European Union also intended to take into account the ‘effects of
recognition on neighbouring states’ remains rather cryptic. At any rate,
these guidelines, as applied by the Badinter Arbitration Commission, served to
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determine the policy of European Union member states with regard to the
recognition of the new states emerging from the break-up of former
Yugoslavia. Without entering into the complicated details of the recognition
process on this basis, it should only be noted that, as far as the Serbian-
controlled Federal Republic of Yugoslavia was concerned, in 1995 the
European Union made it one of the conditions for its recognition that all
successor states to former Yugoslavia had recognized each other.

The case of the former Yugoslav Republic of Macedonia is instructive.
Macedonia had held a referendum on independence on 8 September 1991
and confirmed this on 17 November 1991.114 Greece was concerned about
the name of the new state and the use of the Star of Vergina on the new
republic’s flag, because it feared possible claims to its own province of
Macedonia.115 The former Yugoslav Republic of Macedonia was admitted to
the UN on 8 April 1993, however, leaving the dispute over the proper name
of the country undecided.116 Greece and the former Yugoslav Republic of
Macedonia finally settled their dispute by an Interim Accord of 13 September
1995 and a Memorandum of 13 October 1995.117 Greece subsequently lifted
the embargo it had imposed upon Macedonia and the European Commission
withdrew the case it had filed with the European Court of Justice on 22 April
1994 challenging the legality of the embargo under Community law.118 On 8
April 1996, the Federal Republic of Yugoslavia and Macedonia accorded
each other mutual recognition. The Federal Republic of Yugoslavia was
subsequently recognized first by France, then by Britain and other EU member
states, including by Germany on 17 April 1996.119 The difficult problems of
‘state succession’ in the case of former Yugoslavia will be dealt with in a
broader perspective in chapters below.120  
 



6 International organizations,
individuals, companies and
groups

 

When lawyers say that an entity is a legal person, or that it is a subject
of the law (these two terms are interchangeable),1 they mean that it has
a capacity to enter into legal relations and to have legal rights and
duties. In modern systems of municipal law all individuals have legal
personality, but in former times slaves had no legal personality; they
were simply items of property.2 Companies also have legal personality,
but animals do not; although rules are made for the benefit of animals
(for example, rules against cruelty to animals), these rules do not confer
any rights on the animals.

In the nineteenth century states were the only legal persons in
international law; international law regarded individuals in much the
same way as municipal law regards animals. Writing in 1912, in his
famous treatise on international law, L.Oppenheim still found: ‘Since
the law of nations is based on the common consent of individual States,
and not of individual human beings, States solely and exclusively are
subjects of international law.’3 While states have remained the
predominant actors in international law, the position has changed in the
last century, and international organizations, individuals and companies
have also acquired some degree of international legal personality; but
when one tries to define the precise extent of the legal personality which
they have acquired, one enters a very controversial area of the law.

The problem of including new actors in the international legal system
is reflected in the very concept of legal personality, the central issues of
which have been primarily related to the capacity to bring claims arising
from the violation of international law, to conclude valid international
agreements, and to enjoy privileges and immunities from national
jurisdictions.4 Thus, the International Court of Justice has noted that
‘[t]he subjects of law in any legal system are not necessarily identical in
their nature or in the extent of their rights, and their nature depends
upon the needs of the community’.5 It is the international legal system
which determines which are the subjects of international law and which
kind of legal personality they enjoy on the international level.

Legal personality can be unlimited, in the sense that, in principle, all
international rights and obligations can be accorded to a subject. This is
so only in the case of states, the original, primary and universal subjects of
international law. States have exclusive jurisdiction with respect to their
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59; J.A.Barberis, Los sujetos del
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International Law, Hague YIL 3 (1990),
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territory and personal jurisdiction over their nationals. Other subjects of
international law, such as international organizations created by states, have
legal personality only with respect to certain international rights and
obligations. The legal personality of international organizations is limited
as to substance by the treaty which states have concluded to constitute
them and to accord them rights and duties to achieve their specific tasks. It
is also relative in the sense that it exists only with regard to the member
states of the organization and with respect to non-member states
acknowledging the organization. Such secondary subjects act ultra vires,
meaning that their acts are legally void, if they operate beyond the authority
given to them by the constitutive treaty.6

Individuals have acquired a certain status under international law with
the development of human rights, but they cannot make treaties or create
rules of customary international law. Other questions concern the status of
multinational companies, insurgents and national liberation movements,
ethnic minorities and indigenous peoples under international law, and these
questions will also be addressed below.

International organizations

The term ‘international organization’ is usually used to describe an
organization set up by agreement between two or more states.7 It is different
from the term ‘non-governmental organization’ (NGO), which is set up by
individuals or groups of individuals (such as Amnesty International or
Greenpeace), although some non-governmental organizations are entrusted
with certain functions by states; the outstanding example is the International
Committee of the Red Cross, which plays an important role in supervising
the application of the Geneva Conventions to the laws of war.8 The following
deals with inter-governmental organizations created by states. NGOs will
be discussed separately below.9

International organizations, in the sense of inter-state organizations, have
existed since 1815, if not earlier,10 but it is only since the First World War
that they have acquired much political importance. The idea that they have
international legal personality is even more recent.

Treaties setting up international organizations11 often provide, as does
Article 104 of the United Nations Charter, that ‘the organization shall enjoy
in the territory of each of its members such legal capacity as may be necessary
for the exercise of its functions and the fulfilment of its purposes’.12 All that
this means is that the organization enjoys legal personality under the
municipal laws of its member states; it can own property, enter into contracts,
and so on. There is no corresponding article in the Charter expressly giving
the United Nations personality under international law. Nevertheless, it is
generally agreed that the United Nations does have at least some degree of
international personality; for instance, Article 43 of the Charter empowers
the United Nations to make certain types of treaties with member states13

—a power which could not exist if the United Nations had no international
personality.

When states create an international organization, they set it up for specific
purposes and give it limited powers. For this reason, legal personality
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must be treated as a relative concept, not as an absolute concept. It is
futile to ask whether an international organization has legal personality
in the abstract; instead, one should ask, ‘What specific rights, duties and
powers is it capable of exercising?’ An organization may have a power
to make treaties concerning one topic, for instance, but not about others.14

Similarly, powers may vary from organization to organization. The United
Nations can take military action (in certain circumstances),15 but the
World Health Organization (WHO) cannot.

The leading judicial authority on the personality of international
organizations is the advisory opinion given by the International Court
of Justice in the Reparation for Injuries case. The case arose out of the
murder of Count Bernadotte, the United Nations mediator16 in Palestine,
in 1948. The United Nations considered that Israel had been negligent
in failing to prevent or punish the murderers, and wished to make a
claim for compensation under international law. There was uncertainty
over the preliminary problem of whether the United Nations had the
legal capacity to make such a claim, and so the following question was
put to the Court:
 

In the event of an agent of the United Nations in the performance
of his duties suffering injury in circumstances involving the
responsibility of a State, has the United Nations, as an
organization, the capacity to bring an international claim against
the responsible de jure or de facto government with a view to
obtaining the reparation due in respect of the damage caused
(a) to the United Nations, (b) to the victim?

 
The Court answered both parts of the question in the affirmative.17 The
Court began by saying that the United Nations organization had
international personality in principle; its functions were so important that
the organization could not carry them out unless it had some degree of
international personality. The Court then went on to advise that the
organization’s personality included the capacity to bring the type of claim
mentioned in the request to the Court. It decided without much argument
that the organization could claim for the loss suffered by the organization
itself as a result of the breach of an international obligation owed to it.
The capacity to claim for the loss suffered by the organization’s agents
raised a more difficult problem, but the Court nevertheless advised that
the organization had an implied power to make such a claim, because the
organization could not work effectively without the help of loyal and
efficient agents, who would not serve it loyally and efficiently unless they
were sure of its protection. (The Court dealt with the abstract question of
the capacity to claim, not with the facts of the Bernadotte case. Although
the UN has capacity to make a claim, it cannot enforce that claim through
the ICJ, since Article 34 of the Statute of the ICJ provides that only states
may be parties in contentious cases before the Court18. In the end the
Bernadotte case was settled by negotiation; Israel agreed to pay
compensation, while denying that it was under an obligation to do so.)

The Court’s reasoning is of the utmost importance for the law of
international organizations generally, because it shows that the powers
of international organizations need not necessarily be conferred expressly
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in the organization’s constituent treaty; an organization also has such implied
powers as are necessary for the most efficient performance of its functions.19

Other aspects related to the legal personality of international organizations
are that they can also enjoy privileges and immunities,20 may engage
international responsibility and liability21 (which can be rather complicated,
as was seen in the collapse of the commodity agreement governed by the
International Tin Council in 1985 and the controversy on the liability of
the member states22), pose problems of succession (when an international
organization is replaced by a new one),23 and that their relations to states
require legal definition in many other aspects.

There are now some 500 international organizations of very different
types. This proliferation reflects the need for increasing cooperation between
states to solve problems of a transnational nature. They can be classified
under various criteria—for example, according to whether their membership
is global or regional or according to their functions and tasks.

The United Nations is the most important global organization, with
almost universal membership of states, and will be treated separately in
Chapter 21 below.24 The UN hosts a large number of so-called Specialized
Agencies25 within the UN family, such as the International Labour
Organization (ILO), the International Civil Aviation Organization (ICAO),
the United Nations Educational, Scientific and Cultural Organization
(UNESCO), the World Health Organization (WHO), the Universal Postal
Union (UPU), the International Telecommunication Union (ITU), the
International Maritime Organization (IMO), the World Intellectual Property
Organization (WIPO), the International Atomic Energy Agency (IAEA), or
the World Meteorological Organization (WMO) and other organizations,26

as provided for in Article 57 of the UN Charter. In addition, there are a
number of international economic and financial organizations, which will
be dealt with in Chapter 15 below.27 To take a rather different field, another
group of international organizations, for example, is concerned with the
exploration and use of outer space.28

Moreover, there are political regional organizations, some of which are
supposed to interact with the United Nations in one way or another, as
envisaged in Article 52 of the Charter.29 There are now many forms of
institutionalized regional cooperation and organization in Europe, the
Americas, Asia, Africa, and the Pacific.30 The various forms of regional
organization in Europe include the European Union31 and the Council of
Europe, which had thirty-nine member states in 1996, following the
admission of countries from Eastern Europe, and under the auspices of
which, inter alia, the regional system of the protection of human rights
under the European Human Rights Convention has developed.32

Furthermore the Organization for Cooperation and Security in Europe
(OCSE), including the United States and Canada, emerged recently as a
new organization from the Helsinki Process that had been established in
1975.33 Under the hegemony of the Soviet Union, the former bloc of socialist
states had its own forms of regional organization and cooperation.34

Following the demise of the USSR, in 1991 the Commonwealth of
Independent States (CIS) was formed by Russia, Belarus and Ukraine on
the basis of the Minsk Agreement, the preamble of which stated that the
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Soviet Union ‘as a subject of international law and geopolitical reality
no longer exists’.35 The CIS then expanded to eleven members (excluding
Georgia and the Baltic states).36 In 1993 seven CIS states signed the CIS
Charter which was later ratified by five other states (now in force for all
former USSR republics, excluding the Baltic states).37 In April 1996,
Russia, Belarus, Kazakhstan and Kyrgyzstan signed a document
proclaiming their intention to create a ‘Commonwealth of Integrated
States’ and Russia and Belarus signed a treaty establishing a
‘Commonwealth of Sovereign Republics’.38

The main forms of political regional organization in other parts of
the world include the Organization of American States (OAS), the
Organization of Central American States (ODECA), the Organization
of African Unity (OAU), the Association of South East Asian Nations
(ASEAN) and the Arab League. Islamic countries have also established
their own organization with the Islamic Conference in 1973 and in the
Persian (or Arabian) Gulf, Arab oil-producing states have sought to create
a counterweight to the Islamic Republic of Iran in the Gulf Cooperation
Council, after the war between Iraq and Iran. The Commonwealth, which
is the present name of what was formerly the British Empire, is a unique
case with many forms of functional cooperation, such as the
Commonwealth Fund for Technical Cooperation, without an
organizational or constitutional framework, apart from the existence of
the Commonwealth Secretariat, which has no executive functions.39

These political regional organizations are (or have been) often
interacting to various degrees with defence alliances, such as NATO, the
dissolved Warsaw Pact, the still largely defunct Western European Union
(WEU), and the now obsolete CENTO Pact. They have been to a large
extent children of the Cold War and have now lost much of their previous
military significance to organizations aimed at dealing with the economic
aspects of the relations between states. NATO is currently in a process
of restructuring itself with the prospect of including certain Eastern
European states (against opposition from Russia) which is interconnected
with the question of their admission as new member states of the
European Union.40

Most international organizations are of the traditional type, meaning
that they are in essence based on inter-governmental cooperation of states
which retain control of the decision-making and finance of the
organization.41 To distinguish a new type of independent international
organization created on a higher level of integration of member states,
the term ‘supranational organization’42 has been coined. While there are
different views on the criteria for distinguishing supranational
organizations from traditional forms of international institutions, it may
be said that the transfer of sovereignty from the member states to the
international level is more extensive as to the scope and nature of
delegated powers and is characterized by the cumulative presence of the
following elements:
 
1 the organs of the organization are composed of persons who are not

government representatives;
2 the organs can take decisions by majority vote;43

3 they have the authority to adopt binding acts;   
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4 some of which have direct legal effect on individuals and companies;
5 the constituent treaty of the organization and the measures adopted by

its organs form a new legal order; and
6 compliance of member states with their obligations and the validity of

acts adopted by the organs of the organization are subject to judicial
review by an independent court of justice.44

 
The only existing international organization which currently meets all of
these criteria in a sufficient degree is the European Community, or in
other words, since the Treaty of Maastricht, the European Union (the
terminology has become rather confusing since Maastricht; the term
‘European Community’ is now limited to the previous European Economic
Community and its treaty).45 Community organs, especially those of the
European Community, have extensive (and ever-increasing) powers of
regulation vis-à-vis the member states and individuals and companies.
The agreements establishing the European Communities and the
‘secondary’ law created by Community organs on the basis of these treaties
form an independent legal order which can no longer be adequately
grouped with categories of general international law. European Community
law claims absolute priority over any conflicting national law of the
member states. All other international organizations are more or less based
upon intergovernmental cooperation where states have retained their
control over the organization and have not submitted to the decisions of
independent organs. In fact the criteria for a ‘supranational organization’
have been taken from the example of the European Community, which is
often described as an entity sui generis in the contemporary pattern of the
international organization of states.46

The broad spectrum of international organizations has led to duplication
in many areas, especially in the social and economic fields, raising problems
of coordination, costs and efficiency. However, there is no doubt that the
future development of the international legal system will not only rest on the
activities of states, but also increasingly on the international organizations
they have created themselves to overcome the limits of the capacity of national
governments to deal effectively with transnational problems.47 One element
of this process is that administrations and bureaucracies, also international
ones, once established, tend to develop interests as well as a life and dynamic
of their own. The important role of international organizations in international
law-making has been discussed above in Chapter 3.48

Non-governmental organizations (NGOs)

Private international organizations, such as Amnesty International,49

Greenpeace or Médecins Sans Frontières (MSF), are very much in the news
these days because of their active role in international affairs. They belong
to the category of so-called non-governmental organizations (NGOs) because
they are not established by a government or by an agreement between states
and their members are private citizens or bodies corporate.50

International NGOs have proliferated considerably in the past
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decades and are engaged in a broad variety of different areas, ranging
from politics, the legal and judicial field, the social and economic domain,
human rights and humanitarian relief, education, women, to the
environment and sports. In the field of international business, important
NGOs, incorporated under the law of a particular state, include the
International Chamber of Commerce in Paris (ICC), the International
Air Transport Association (IATA), and the international federations of
trade unions and employers. Multinational companies can also be
classified as non-governmental international organizations under certain
aspects, but because they are primarily profit-orientated and due to their
considerable impact on the international economy, they form a different
species altogether and will therefore be dealt with separately below.51

The role of NGOs in the international legal system is primarily an
informal one. They have some effect on international law-making in
certain areas by adding additional expertise and making procedures more
transparent, and a stronger effect with regard to supervision and fact-
finding as to the implementation of international norms, most visibly in
the area of human rights.52 For instance, at the United Nations Conference
on Environment and Development (UNCED), held in Rio de Janeiro in
1992, which was attended by 170 countries and 103 heads of government,
some 2,000 NGOs were engaged in lobbying on the side-lines and at a
so-called Global Forum, a shadow conference, they negotiated among
themselves more than thirty ‘treaties’ to impress governments. Their
‘partnership role’ was recognized in Agenda 2153 and NGOs were later
given enhanced standing in the work of the new UN Commission on
Sustainable Development. However, the criteria for making the inevitable
choice of which of the numerous NGOs should be selected to participate
in the activities of the Commission are far from clear.

From a formal point of view, on the global level there are no
international legal standards governing the establishment and status of
NGOs. The relevant law is that of the state where an NGO is based and
this may cause problems in the case of international activities because
national laws are different. Inter-governmental organizations may agree
to grant NGOs a certain consultative or observer status54 (such as the
exceptional case of the observer status granted by the UN General Assembly
to the International Committee of the Red Cross in 1991) and thereby a
limited international status, but this does not make them a subject of
international law. In accordance with Article 71 of the UN Charter, the
UN Economic and Social Council (ECOSOC) has adopted a number of
resolutions concerning arrangements for consulting with NGOs. The
enhanced recognition of their role in international affairs can be detected
from the fact that in 1994 about 1,000 NGOs had consultative status
with the Council, as compared with only forty-one in 1948.55

Since the beginning of this century, efforts have been made by bodies
such as the Institute of International Law (itself being an NGO)56 to
improve the international legal standing of NGOs, but such efforts have
remained fruitless in view of the doctrine of sovereignty. On the regional
level, however, within the framework of the Council of Europe a common
status for NGOs has been recently laid down in the European Convention
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on the Recognition of the Legal Personality of International Non-
Governmental Organizations.57 The Convention, signed in 1986 and in force
since 1991, recognizes, among the states which have ratified it, the legal
personality and attached rights and duties as acquired by an NGO by its
establishment in any one of the states parties.

The international activities of NGOs are not always without problems,
as the 1995 campaign by Greenpeace against Shell to prevent the sinking of
the Brent-Spar oil platform in the North Atlantic, although Shell was licensed
to do so by the British government, has shown. Using the media and
spectacular stunts, Greenpeace persuaded consumers (for example, in
Germany) to boycott Shell’s products and Shell (to the embarrassment of
the British government) gave in, although it remained convinced by the
evidence of technical expertise that its decision was not only reasonable
from the economic point of view, but also environmentally tolerable. (Later
Greenpeace apologized to Shell for using wrong information in its campaign.)
Shortly afterwards, Greenpeace engaged in another spectacular campaign
against the resumption of nuclear tests by the French in the Pacific, a matter
which has a delicate precedent in the Rainbow Warrior affair ten years
previously, which involved the first international case in history of an
agreement between a sovereign state and an NGO to submit a dispute to
arbitration.

The facts of the Rainbow Warrior affair are briefly as follows. For many
years France had been conducting underground nuclear tests on the Mururoa
Atoll in French Polynesia, alleging that these tests had no real consequences
for the environment.58 Greenpeace had led protests against the French tests
for more than fifteen years, including attempts, opposed by the French navy,
to send vessels into the waters prohibited for navigation by France which
surround the Mururoa Atoll, particularly in 1973 and 1982. In 1985
Greenpeace again planned to send several ships, including the Rainbow
Warrior, registered in Britain, into the neighbourhood of the nuclear testing
area. On 10 July 1985, an undercover operation ordered by the French
military security service sank the Rainbow Warrior in New Zealand’s
Auckland Harbour with two explosive devices and thereby also killed a
crewman.59 Two French agents caught in New Zealand were sentenced to
ten years’ imprisonment for manslaughter and seven years for wilful damage
(the terms to run concurrently). The French government refused to extradite
to New Zealand other French officials involved, and sought negotiations
for the release and return to France of the two agents who, it argued, had
acted under military orders.60

New Zealand suspended the negotiations in May 1986 after France had
imposed economic sanctions by impeding New Zealand imports. In June
1986 the two states agreed to refer all issues to the Secretary-General of the
United Nations for a ruling. Perez de Cuéllar achieved a quick settlement in
July 1986.61 It required France to convey to New Zealand ‘a formal and
unqualified apology for the attack, contrary to international law’, to pay
compensation to New Zealand in the amount of US$7 million (New Zealand
had demanded US$9 million and France had offered US$4 million), and to
discontinue opposing New Zealand imports into the European
Community. New Zealand was required to transfer the two agents to
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the French military authorities, who were to keep them isolated under
military discipline for a period of three years on the island of Hao in
French Polynesia. They were to be prohibited from leaving the island,
‘for any reason, except with the mutual consent of the two Governments’.
Finally, the ruling of the Secretary-General provided for an agreement of
the two parties on a mechanism of binding arbitration on further disputes
concerning the implementation of the matter.62

These terms to settle a most remarkable affair between two friendly
states were originally carried out by the governments, but at the end of
1987 and some months later in 1988 France unilaterally allowed the
two agents to return to France from the island of Hao, partly for alleged
medical reasons. This led to a decision of an arbitral tribunal on 30
April 1990,63 distinguishing between the two cases of repatriation of the
agents. In the first case, France was not found to be in violation of its
obligations towards New Zealand by repatriating the agent on 13
December 1987, but by failing to order his return to Hao by 12 February
1988. In the second case, France was held responsible for a breach by
failing to make an effort in good faith on 5 May 1988 to obtain the
consent of New Zealand and by failing to return the agent on 5 and 6
May 1988. In a way following the spirit of the ancient Jewish King
Solomon, the Tribunal also made the recommendation that the two
governments should establish a fund for the purpose of promoting
friendly relations between the citizens of both countries, into which the
French government was asked to pay US$2 million.

With regard to the private claims, in November 1985 France had
already reached a settlement with the family of the dead crewman,
including a formal apology, compensation to the total amount of 2.3
million francs, and reimbursement of the insurers. In December 1985,
France had also admitted legal liability to Greenpeace and both sides
agreed to negotiate on damages. Failing to reach agreement, they referred
the matter to a panel of three arbitrators on 10 July 1986. On 2 October
1987, the tribunal awarded Greenpeace US$8,159,000 against France
in damages (US$5 million for the loss of the ship and US$1.2 million for
aggravated damages, the rest for expenses, interest and legal fees).64

One problem as regards NGOs is that most of them are based in the
industrialized part of the world, concentrating in a few home countries
(predominantly in the UK, France, Belgium, Switzerland and the United
States) which implies that there is a certain geographical imbalance.
Although these home countries are democracies, guaranteeing freedom of
association, NGOs are sometimes used (and misused) by governments in
their international dealings, inter alia, through their necessary collaboration
with inter-governmental organizations which are controlled by states.

The question has been raised whether it is really advisable that these
non-territorial entities should seek to obtain a formal international status
on the universal level, which in effect might undermine their strength in
the future, or whether it is not better that they rather continue to rely on
their independence to act as a social bridge between the state-dominated
international legal system and individual human beings.65 The constructive
role of NGOs, especially in the field of human rights, in providing
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information, analysis and public support, and active engagement in
humanitarian relief operations and alleviating poverty in developing
countries, for instance, is now generally acknowledged. At least with regard
to international law-making in general, however, it is unlikely that NGOs
will be included in the formal process in the near future and, as noted by
one recent author, this may also be undesirable, ‘as they are not
democratically authorized to realize the common good, and often neglect
the common good in the pursuance of their specific interests’.66

Individuals and companies

In the seventeenth century, when all law was regarded as derived from natural
law,67 no sharp distinction was made between international law and
municipal law,68 and it was easy to assume that individuals had legal
personality under international law.69 But in the nineteenth century, when
positivism had become the dominant philosophy, states were usually
regarded as the only subjects of international law.

The present century has seen a growing tendency to admit that
individuals—and companies70 —have some degree of international personality,
but the whole subject is extremely controversial. Soviet international lawyers
admitted that individuals can be guilty of crimes (for example, war crimes)
against international law,71 but usually denied that individuals and companies
have any rights under international law; they probably feared that such rights
would undermine the powers of states over their own nationals. In Western
countries writers and governments are usually prepared to admit that
individuals and companies have some degree of international legal personality;
but the personality is usually seen as something limited—much more limited
than the legal personality of international organizations. Individuals and
companies may have various rights under special treaties, for instance, but it
has never been suggested that they can imitate states by acquiring territory,
appointing ambassadors, or declaring war. As in the case of international
organizations, it is useless to treat legal personality as an absolute concept;
one must break it down into specific rights and duties.

Very many rules of international law exist for the benefit of individuals
and companies, but that does not necessarily mean that the rules create
rights for the individual and companies, any more than municipal rules
prohibiting cruelty to animals confer rights on animals. Even when a treaty
expressly says that individuals and companies shall enjoy certain rights,
one has to read the treaty very carefully to ascertain whether the rights exist
directly under international law, or whether the states party to the treaty
are merely under an obligation to grant municipal law rights to the
individuals or companies concerned.

The international rules concerning the protection of human rights
(which will be dealt with separately in Chapter 14 below72) are a good
example of the difficulty of deciding whether individuals derive rights
from international law, or whether they merely derive benefits. Indeed,
there is an even greater problem of classification in this context, since
many of the commitments undertaken by states are expressed in such
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vague and idealistic language that it is uncertain whether they enunciate
legal obligations at all, as distinct from merely moral aspirations.

One way of proving that the rights of the individuals or companies
exist under international law is to show that the treaty conferring the
rights gives the individuals or companies access to an international tribunal
in order to enforce their rights. Most international tribunals are not open
to individuals or companies; for instance, Article 34 of the Statute of the
International Court of Justice provides that only states may be parties to
contentious cases before the Court.73 But there are exceptions; thus, the
International Bank for Reconstruction and Development (the World Bank)
has set up an international arbitral tribunal to hear disputes arising out of
investments between states and the nationals of other states (ICSID).74 At
the Iran-United States Claims Tribunal, individuals and companies which
are nationals of one of the two parties have legal standing under certain
conditions.75 The procedure of the United Nations Compensation
Commission (UNCC), set up by the UN Security Council in Geneva in
1991 after the defeat of Iraq in the Second Gulf War, even attempts to give
priority to the masses of claims of individual victims rather than to the
claims of big companies against Iraq (it is not, however, really operating
as an arbitral or judicial body).76 The Permanent Court of Arbitration
(PCA) in The Hague in 1993 modified its procedure to encourage access
of ‘Parties of which only one is a State’.77 Under the 1988 Canada-United
States Free Trade Agreement (FTA)78 private parties have access to
binational panels which can reach binding decisions in certain cases.79

The procedure has also been made part of the North American Free Trade
Agreement (NAFTA).80 On the other hand, proposals to grant private
parties which are directly affected by alleged breaches of GATT rules access
to the GATT dispute settlement system,81 in order to relieve them from the
discretion of their home governments to take up the complaint, have not
been included in the reform of the dispute settlement mechanism under
the WTO arrangements.82 Similarly, in the European Communities
individuals and companies can bring claims before the Court of Justice of
the European Communities; but this is not a very good example, because,
as noted above, the powers exercised by the Communities over the
governments and nationals of the member states are so extensive that
‘Community law’ is almost a hybrid between international law and federal
law.83 One could also mention certain limited examples in the law of the
sea and in environmental law.84

In the field of human rights individuals have under certain
conditions access to international dispute settlement procedures,85

but these depend on treaties consented to by their governments and
such consent can be qualified or withdrawn. Moreover, in most cases
human rights disputes involve the complaints of individuals against
their own government, whereas in investment disputes under
international law a foreign government is involved. In this connection
it is important to note that under the customary law of diplomatic
protection and state responsibility for the treatment of aliens,86 the
claim of a national of state X, for example, against state Y for denial
of justice or wrongful expropriation of property is not a claim
belonging to the individual citizen (or company) of state X which has
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actually suffered the harm itself, but to its home state X. This means that
under international law, unless there are special agreements to the contrary,
it is up to the government of state X to decide whether it wants to pursue
the claim diplomatically or in an international forum against state Y.
Compensation is paid to state X and international law does not demand
that state X pays any of it to the injured individual (or company). State X is
free to waive the claim or to arrive at a settlement which leaves the individual
without international remedy. Awkwardly, this construction, which seeks
to preserve the control of states over their international affairs, nevertheless
depends on the individual concerned under certain aspects: the individual
can also waive the right to the claim; the individual has to exhaust available
local remedies87 under the national law of state Y before state X can raise
the claim on the international level; and the compensation that state Y has
to pay is measured by the injury caused to the individual.88

It has sometimes been suggested that individuals (or companies) can
acquire rights under international law by making agreements with states
(or international organizations) containing a provision that the agreements
should be governed by international law This suggestion has given rise to
considerable controversy, especially in connection with oil concessions before
the oil crisis in 1973, as has already been discussed above with regard to
the nature of ‘internationalized contracts’ between a state and a foreign
investor.89 But even such contracts are at the discretion of the host state and
they do not confer international legal personality on the foreign country.90

A unilateral elevation by the host state of the foreign company to the
international level is not possible because it would also interfere with the
rights of the home state of the company.

Even the influential group of the few outstanding global multinational
companies (such as IBM, ITT or Unilever), which already hold more
economic and political power than many states and, in connection with the
globalization of the economy under the communications and financial
revolution, are likely to become stronger still in the next century,91 have not
been upgraded by states to international subjects proper.92 States prefer to
maintain control over these corporations, rather than accepting them on a
legally equal footing, although it is often difficult in practice to effectively
regulate on the national level the activities of such global companies, due to
their extensive network of decision-making and operational structures
formed by their headquarters, branches, subsidiaries and other forms of
investment in independent company units throughout the world and their
flexibility in transferring seats of production as well as profits within the
framework of the organization as a whole.

The emergence of transnational companies reflects the globalization of
economic activities and new forms of specialization and the international
division of labour requiring direct investment in foreign markets. Some
states, however, for obvious economic reasons, are more favourable to the
operations of multinational companies based in their own territory than
other states where these companies are operating. Developing countries
especially have expressed concern about the dominance of TNCs in national
economies, in contract negotiations and in other respects concerning
company interests, including interference in the domestic politics of
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the host state. Industrialized countries, on the other hand, tend to be
more worried about the protection of the investments of their
multinationals in foreign countries and about legal certainty for their
transactions.

Various international bodies have been engaged in finding a
compromise by formulating so-called codes of conduct of a
recommendatory nature, for example the International Chamber of
Commerce, the International Labour Organization and the OECD.93 Of
particular importance have been the protracted negotiations in the United
Nations since 1977 on a UN Draft Code of Conduct on Transnational
Corporations and the work of the UN Centre on TNCs.94 The issue has
meanwhile lost much of its former political significance, since a number
of developing countries now have transnational companies of their own
and almost all of them have become more interested in the flow of private
foreign investment into their economies, and because of the changes in
the former socialist countries after the end of the Cold War. Significantly,
following the shift in 1993 of the UN programme on TNCs from New
York to UNCTAD in Geneva,95 in 1994 ECOSOC installed the renamed
Commission on International Investment and TNCs as an advisory body
to the Trade and Development Board.96

Some other treaties provide for a different means of enforcement;
individuals take their complaints, not to an international tribunal, but to a
political organ of an international organization, which investigates the
complaint and takes such action as it considers necessary and feasible against
the offending state. (For instance, the 1919 Peace Treaties allowed members
of certain national minorities in Central and Eastern Europe to complain to
the Council of the League of Nations, if they considered that they were
victims of discrimination.)97 The individual initiates the proceedings, but
thereafter has no control over them and plays no active part in the
proceedings. If the political organ refuses to take up his case, he has no
remedy; but if it does take up his case, it may be able to protect his interests
more effectively than he could ever hope to do by appealing to an
international tribunal—apart from anything else, this indirect system of
enforcement spares the individual the costs of litigation. Moreover, the system
is popular with states, because it provides a speedier means of rejecting
frivolous claims. However, it is doubtful whether the individual’s interests
which are protected by such a system can be regarded as rights conferred on
him by international law; there is room for argument about what is meant
by a legal right, but most lawyers would probably agree that in such cases
the rights are vested in the political organ and not in the individual.

Similar problems arise in connection with employment in international
organizations, which is generally not governed by municipal law, but by
an elaborate set of rules enacted by the organization and interpreted in
the light of general principles of administrative law. International
administrative tribunals, which decide disputes between organizations
and their officials, have sometimes described this body of law as the
‘internal law of the organization’, without saying whether the ‘internal
law’ represents part of international law or a separate system of law.98

In conclusion, it should be noted that the international legal personality
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of individuals and companies (and, indeed, of international organizations)
is still comparatively rare and limited. Moreover, it is derivative, in the
sense that it can be conferred only by states; it is states which set up
international organizations; it is states which make treaties or adopt
customary rules giving international rights to individuals and companies; it
is only states (or international organizations, created by states) which can
make contracts with individuals or companies governed by international
law. Consequently, when some states say that individuals are subjects of
international law, and when other states disagree, both sides may be right;
if states in the first group confer international rights on individuals, then
individuals are subjects of international law as far as those states are
concerned; states in the second group can, for practical purposes, prevent
individuals from acquiring international personality, by refraining from
giving them any rights which are valid under international law.

Insurgents and national liberation movements

Insurgents in a civil war have long been recognized in international law as
subjects having certain rights and duties because they control some territory
and might become the effective new government of the state.99 This is also
reflected in Articles 14 and 15 of the UN International Law Commission’s
Draft Articles on State Responsibility,100 according to which, as long as the
old government is still in power, a wrongful act of an insurrectional movement
established in the territory of the state shall not be considered as an act of
that state under international law (involving responsibility to other states for
it). However, it will be considered as an act of that state (in a retroactive
sense) if the insurrectional movement becomes the new government.101

New problems emerged in the process of decolonization102 concerning
the international legal status of liberation movements of ‘peoples under
colonial, alien or racist domination’, having a representative organization
(such as SWAPO, the ANC or the PLO).103 With regard to such national
liberation movements,104 the situation is different from that of the traditional
category of insurgents, although in practice there has been some overlap.
There have been conflicting positions of states on this issue in the past,
which has now lost most of its former relevance. The controversy reveals
that the international status of the three aforementioned distinct types of
national liberation movement does not rest primarily on the control of
territory, but rather on the international recognition of their political goals
of freedom from colonial domination, racist oppression or alien occupation.
Nevertheless, at least the future prospect of gaining effective control over
population in a given territory appears to be a central element of their
recognition as subjects of the international community, or at least as a lawful
belligerent, although there was much dissent on this detail in connection
with the negotiations on the 1977 Additional Protocols to the Geneva Red
Cross Conventions.105

The problems of recognition of such liberation movements by states and
international organizations are similar to those discussed above with regard
to the effect of the recognition of states among themselves in
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international law.106 Some movements were even granted observer
status107 at the United Nations. In the case of the PLO108 this led to
difficulties with the host state of the United Nations109 in 1988 when the
United States, invoking its Anti-Terrorism Act, intended to close the
PLO office in New York. A US court declared the act of its government
to be a violation of the Headquarters Agreement of the United States
with the UN.110

Ethnic minorities and indigenous peoples

With the rise of ethno-nationalism in many parts of the world, not only
in the Balkans and in the former Soviet Union, the status of ethnic
minorities and other groups in international law has again become a
central issue.111 This is witnessed in various recent efforts on the global
and regional level to improve their legal protection. The issue of self-
determination of ethnic, cultural and linguistic minorities and of
indigenous peoples will be treated in more detail below in Chapter 19.112

The only relevant aspect in the present chapter is the question to what
extent such groups have acquired international legal personality.

Minorities
As we have seen, the problem of protecting national minorities in Europe
confronted the League of Nations after the First World War.113 After the
Second World War certain rights were granted to the individual members
of ethnic, linguistic or cultural minorities to have their language and identity
respected by the state as part of the process of the development of human
rights in general.114 But as far as nation states were at all willing to accept
that such minorities were in fact existing on their territory, they remained
reluctant to take any steps which might increase the danger of claims to
independence and secession. Recent developments have again raised the
question of what legal status should be accorded to minorities on various
levels. On the global level we have the 1992 UN Declaration on the Rights
of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities.115 On the regional level in Europe one should mention the
creation of a High Commissioner for National Minorities in the CSCE
process116 and other initiatives, such as the European Charter for Regional
or Minority Languages adopted by the Council of Europe in 1992,117 and
the 1995 Council of Europe Framework Convention for the Protection of
National Minorities.118 As of 5 March 1996, the Framework Convention
(which needs twelve ratifications to enter into force) was ratified by four
states and signed by twenty-eight other states.119

However, the question of what constitutes a ‘minority’ in terms of
international law has remained a vexed one to which, as yet, no
completely satisfactory answer has been found. The main reason is that
no abstract definition is fully capable of covering the broad variety of
relevant situations in the world involving some 3,000 to 5,000 different
groups qualified as minorities in existing states. The most frequently
cited proposition is the one offered by Capotorti, as the United Nations
Special Rapporteur, in his Study on the Rights of Persons Belonging to
Ethnic, Religious and Linguistic Minorities of 1977:
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International Legal Order, in
C.Brölmann/R.Lefeber/ M.Zieck
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International Law, 1993, 313 et seq.
125 Sub-Commission on Prevention
of Discrimination and Protection of
Minorities, ILM 34 (1995), 541; see
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A group numerically inferior to the rest of the population of a State,
in a non-dominant position, whose members—being nationals of
the State—possess ethnic, religious or linguistic characteristics
differing from those of the rest of the population and show, if only
implicitly, a sense of solidarity, directed towards preserving their
culture, traditions, religion or language.120

 
The question of the international legal personality of minorities is more
complicated than the issue of the international legal personality of individuals
or companies. The problem of minorities has quite a different political and
legal dimension for two main reasons. First, it is related to the meaning and
legal consequences of the principle of self-determination121 and implies, in the
view of states, the danger of secession of a minority and thus may lead to the
loss of territory and control over part of the population. Second, it is connected
with the problem of possible intervention of a mother country into a
neighbouring state to protect ‘its’ minorities, as, for example, was the pretext
in the case of the Sudeten Germans, when Hitler invaded Czechoslovakia. It is
no accident that in the development of international law since the Second World
War, the rights of minorities have been conceived as a category of human rights
which are to be exercised by the individual belonging to a minority, rather than
as group rights attributed to a collective entity as such.122

Indigenous peoples
Special issues have arisen in recent years with regard to the category of so-
called ‘indigenous peoples’.123 Examples are the Aborigines in Australia, the
Indians (Native Americans) in America, the Inuit (also known as Eskimos),
the Maori in New Zealand and the Sami (Lapps) in Scandinavia and Russia.
A total of 100 to 200 million people in more than forty states are estimated
to fall within this category. An independent NGO to further the claims of
indigenous peoples has been established in The Hague under the name
Unrepresented Nations and Peoples Organization (UNPO).124 Recent results
of the quest of such groups have been the Draft UN Declaration on the Rights
of Indigenous Peoples adopted by the UN Commission on Human Rights on
26 August 1994125 and the establishment of a Working Group on the Draft
Declaration by the Commission on 3 March 1995.126

The definitional obstacles are in principle of the same nature as in the
case of minorities. An elaborate definition was formulated by J.R.Martinez
Cobo, appointed by the UN as Special Rapporteur to undertake a Study of
the Problem of Discrimination against Indigenous Populations, in 1983:
 

Indigenous communities, peoples and nations are those which, having
a historical continuity with pre-invasion and pre-colonial societies
that developed on their territories, consider themselves distinct from
other sectors of the societies now prevailing in those territories, or
parts of them. They form at present non-dominant sectors of society
and are determined to preserve, develop and transmit to future
generations their ancestral territories, and their ethnic identity, as the
basis of their continued existence as peoples, in accordance with
their own cultural patterns, social institutions and legal systems.   
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…On an individual basis, an indigenous person is one who
belongs to these indigenous populations through self-
identification as indigenous (group consciousness) and is
recognized and accepted by these populations as one of its
members (acceptance by the group).127

 
From a legal perspective, it is difficult to see, even on the basis of this more
elaborate definition, what exactly should distinguish ‘indigenous peoples’
from the definition of ‘minorities’, as proposed by Capotorti, or, from the
equally unclear and disputed general term of ‘peoples’. A. Cristescu once
attempted to clarify it as follows: ‘The term “people” denotes a social
entity possessing a clear identity and its own characteristics. It implies a
relationship with a territory, even if the people in question has been
wrongfully expelled from it and artificially replaced by another
population.’128 While at least the criterion of numerical inferiority in the
case of minorities offers a clear distinguishing feature from the category of
‘people’, whatever its precise meaning, the definition of ‘indigenous peoples’
seems to combine the elements of both.129 Of course, the definitional
problems should not be exaggerated because often the legal meaning of
such terms becomes clear from the relevant legal context and instrument.
But whether ‘indigenous peoples’, special attention to which has been
given primarily within the framework of the International Labour
Organization and the United Nations,130 really form a separate legal
category is doubtful. To solve the problem, suggestions have been made
to include the alleged characteristic dependence on the land in the definition
of ‘indigenous peoples’.131 However, it seems difficult not to apply the
same considerations, in one form or another, to other groups, such as, for
example the Kurds, the Armenians, the Scots or the Welsh. The only valid
distinguishing criterion so far appears to be a purely subjective and political
one, namely the refusal of ‘indigenous peoples’ to be identified as simple
‘minorities’ in order to be able to claim more far-reaching rights.

Such a claim seems to be gaining some recognition. Principle 22 of
the non-binding 1992 Rio Declaration on Environment and Development
states:
 

Indigenous people and their communities, and other local
communities, have a vital role in environmental management
and development because of their knowledge and traditional
practices. States should recognize and duly support their identity,
culture and interests and enable their effective participation in
the achievement of sustainable development.132

 
The aforementioned UN Draft Declaration on Indigenous Peoples
seems to go a step further than documents on protecting members
of minorities by recognizing group rights for indigenous peoples
who are considered to be ‘equal in dignity and rights to all other
peoples’ (preamble) and who should have the right of self-
determination. But, first, it is still a draft and, second, even if it
becomes a declaration accepted by states in the General Assembly,
it would be a resolution of an international organization and
thus not necessarily an expression of the law as it stands.133 In
sum, like in the case of individuals and companies, the question
of the international legal personality of minorities and indigenous
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peoples is in reality a question of the specific rights attributed to them by
states, but the point is that these entities pose a different set of problems
under international law de lege ferenda because of claims to self-
determination. They are not subjects of international law in any meaningful
sense of the term and have not (yet) achieved an international legal status
any higher than that of individuals.
 



7 Jurisdiction
 

Forms of jurisdiction

‘Jurisdiction’ is a word which must be used with extreme caution. It sounds
impressively technical, and yet many people think that they have a vague
idea of what it means; there is therefore a temptation to use the word
without stopping to ask what it means. In fact, it can have a large number
of different meanings.1 Sometimes it simply means territory; for instance,
in cases concerning the custody of children, British courts may order a
party not to take the child ‘out of the jurisdiction of the court’, which
means ‘out of Britain’. The phrase ‘domestic jurisdiction’, as used in the
United Nations Charter, has a specialized meaning.2 But most often
‘jurisdiction’ refers to powers exercised by a state over persons, property,
or events. But, here again, the term is ambiguous, for the powers under
consideration may be powers to legislate in respect of the persons, property,
or events in question (legislative or prescriptive jurisdiction), the powers
of a state’s courts to hear cases concerning the persons, property or events
in question (judicial or adjudicative jurisdiction), or the powers of physical
interference exercised by the executive, such as the arrest of persons, seizure
of property, and so on (enforcement jurisdiction).

It is essential to differentiate between these three groups of powers,
particularly between the second and third groups, although the
distinctions are not always rigid in practice. For instance, if a man
commits a murder in England and escapes to France, the English courts
have jurisdiction to try him, but the English police cannot enter French
territory and arrest him there; they must request the French authorities
to arrest him and to surrender him for trial in England. (This distinction
between the right to arrest and the right to try is fairly obvious in the
case of crimes committed on land, but can easily be overlooked in the
case of crimes committed on ships.3) What has been said follows from
the principle of territorial sovereignty, according to which a state may
not perform any governmental act in the territory of another state without
the latter’s consent. As noted by Max Huber in the Palmas Island case:
 

Sovereignty in the relations between States signifies
independence. Independence in regard to a portion of the
globe is the right to exercise therein, to the exclusion of any
other State, the functions of a State. The development of the
national organization of States during the last few centuries
and, as a corollary, the development of international law,
have established this principle of the exclusive competence
of the State in regard to its own territory in such a way as
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to make it the point of departure in settling most questions that
concern international relations.4

 
There are many cases in which states have claimed the right to their own
law enforcement abroad.5 But the (open or secret) performance of state acts
on the territory of another state without its consent, such as the kidnapping
of the Nazi criminal Eichmann in Argentina by Israel in 19606 and the
kidnapping in the Alvarez-Machain case by US agents,7 or the sinking of
Rainbow Warrior by French agents in a New Zealand harbour,8 although
some are disputed,9 generally constitute violations of the principles of
territorial integrity and non-intervention.10 No state has the authority to
infringe the territorial integrity of another state in order to apprehend an
alleged criminal, even if the suspect is charged with an international crime,
such as drug trafficking as in the case of General Manuel Noriega who was
brought to the United States for the purpose of criminal prosecution after
President Bush had ordered the military invasion of Panama (on rather
dubious grounds of legal justification) on 20 December 1989.11

Criminal jurisdiction of national courts

The remainder of this chapter is restricted to the limitations imposed by
international law on the jurisdiction of municipal courts. It is comparatively
rare for international law to require a municipal court to hear a case; most
of the relevant rules of international law consist of prohibitions. If a
municipal court exercises jurisdiction in violation of one of these
prohibitions, the national state of the injured individual adversely affected
by the decision may make an international claim, and it is no excuse for the
defendant state to plead that the exercise of jurisdiction was lawful under
municipal law, or that the trial was fair and just. But in most cases
international law neither forbids nor requires municipal courts to hear cases;
it makes an offer of jurisdiction, so to speak, which municipal courts need
not accept if they do not want to. The jurisdiction of municipal courts is
determined mainly by municipal law, and international law confines itself
to placing a few limitations on the discretion of states.

Apart from cases of sovereign and diplomatic immunity, and so on, which
will be dealt with in the next chapter,12 international law does not seem to
impose any restrictions on the jurisdiction of courts in civil cases;13 it restricts
jurisdiction only in criminal cases. As far as criminal trials are concerned,
the bases of jurisdiction most frequently invoked by states are as follows
(some of them being more widely accepted than others).

Territorial principle
Every state claims jurisdiction over crimes committed in its own territory,14

even by foreigners. Sometimes a criminal act may begin in one state and be
completed in another: for instance, a man may shoot across a frontier and
kill someone on the other side. In such circumstances both states have
jurisdiction; the state where the act commenced has jurisdiction under the
subjective territorial principle, and the state where the act is completed has
jurisdiction under the objective territorial principle (also sometimes called
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the ‘effects doctrine’, based on the fact that the injurious effect, although
not the act or omission itself, occurred on the territory of the state).15

Nationality principle
Whether a person has the nationality of a particular state is determined by
the municipal law of that state. International law only lays down certain
limits for states to prescribe which criteria are relevant for nationality.16 A
state may prosecute its nationals for crimes committed anywhere in the
world (active nationality principle). This rule is universally accepted, and
continental countries make extensive use of it. English law gives jurisdiction
on this ground to English courts as regards only a few crimes, such as treason,
murder and bigamy, but the United Kingdom does not challenge the extensive
use of this principle by other countries. The courts of the United States also
accept nationality as a basis for jurisdiction.17 The Restatement (Third)
provides that a state may exercise jurisdiction through its courts to adjudicate
if the person is a national of the state,18 but US courts ‘may try a person only
for violation of United States law, not for violation of the penal law of a
foreign state’.19 Similarly, English courts will generally not enforce the criminal
laws of foreign states.20 Some countries claim jurisdiction on the basis of
some personal link other than nationality (for example, long residence by
the accused in the state exercising jurisdiction), and other states have not
protested against such jurisdiction.

Some states, such as Mexico, Brazil and Italy, claim criminal jurisdiction
also on the basis of the passive nationality principle to try an alien for
crimes committed abroad affecting one of their nationals. Inter alia on
this principle, in the Cutting case (1886), a court in Mexico assumed
criminal jurisdiction over an American citizen for the publication of a
defamatory statement against a Mexican citizen in a Texas newspaper.21

At the time the United States protested against this, but in the end the case
was dropped because the affected Mexican citizen withdrew the charges.
The United States and the United Kingdom have consistently opposed
this principle in the past and it may indeed be argued that the mere fact
that the national of a state has been the victim of a crime committed in
another country does not necessarily concern the general interests of the
home state. On the other hand, if the state where the crime has occurred
is unwilling or unable to prosecute the offender, one could also argue that
the home state is entitled to protect its own citizens once the foreign suspect
comes under its control. Recent developments in the United States have
come to accept the passive nationality principle with regard to terrorist
activities and similar serious crimes.22 The Restatement (Third) notes:
 

The principle has not been generally accepted for ordinary torts
or crimes, but it is increasingly accepted as applied to terrorist
and other organized attacks on a state’s nationals by reason of
their nationality, or to assassination of a state’s diplomatic
representatives or other officials.23  

Protective principle
This allows a state to punish acts prejudicial to its security, even when they
are committed by foreigners abroad—for example, plots to overthrow its
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government, espionage, forging its currency and plots to break its
immigration regulations. Most countries use this principle to some extent,
and it therefore seems to be valid, although there is a danger that some
states might try to interpret their ‘security’ too broadly. For instance, if a
newspaper published in state A criticizes state B, it would be unreasonable
to suggest that state B has jurisdiction to try the editor for sedition.24 Also
not covered by any sense of the protective principle is the death sentence
(backed by the reward offered) that was imposed by the fatwa issued by the
Iranian leader Ayatollah Khomeini on 14 February 1989 against the writer
Salman Rushdie (who had to go into hiding under police protection in his
domicile in England) for ‘blasphemy’ in his book The Satanic Verses, which
had aroused great anger in parts of the Muslim world.

The protective principle of jurisdiction must not be confused with
‘diplomatic protection’, which refers to the right of a state to intervene
diplomatically or to raise an international claim on behalf of its nationals
against another state.25

Universality principle
Some states claim jurisdiction over all crimes, including all crimes (or at
least serious crimes) committed by foreigners abroad. English-speaking
countries consider that such universal jurisdiction is normally forbidden by
international law. The Permanent Court of International Justice refrained
from discussing the validity of such jurisdiction in the Lotus case,26 but
individual judges declared that it was normally contrary to international
law. The universality principle can obviously lead to unjust results when an
individual is punished elsewhere for an act which was lawful under the law
of the place where it was committed. The universality principle is less
objectionable when it is applied to acts which are regarded as crimes in all
countries; indeed, even English-speaking countries, which consider that the
universality principle is normally contrary to international law, accept that
international law allows states to exercise universal jurisdiction over certain
acts which threaten the international community as a whole and which are
criminal in all countries, such as war crimes,27 piracy,28 hijacking29 and
various forms of international terrorism.30

The United States (according to the Restatement (Third)) also
accepts that
 

[a] state has jurisdiction to define and prescribe punishment for certain
offenses recognized by the community of nations as of universal
concern, such as piracy, slave trade, attacks on or hijacking of aircraft,
genocide, war crimes, and perhaps certain acts of terrorism.31

 
The Restatement (Third) views these offences as being subject to universal
jurisdiction as a matter of customary law.32 Additional offences may be
subject to universal jurisdiction on the basis of international agreements,
such as, for example, the 1973 International Convention on the Suppression
and Punishment of  the Crime of  ‘Apartheid’ 33 or the 1984
Convention against  Torture and other Cruel ,  Inhuman and
Degrading Treatment or Punishment.34 But such agreements only apply
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between the states that are parties to them, unless it can be shown that
customary law has also come to accept these offences as subject to
universal jurisdiction.

The concept of universal jurisdiction in its broad sense of the power
of a state to punish certain crimes, wherever and by whomsoever they
have been committed, without any required connection to territory,
nationality or special state interest, however, raises a number of problems.
First, it is frequently said that universal jurisdiction has been (at least
implicitly) recognized after the Second World War in multilateral treaties
with regard to crimes considered to be of international concern, in
particular, war crimes, which the courts of one state have prosecuted
even if they were committed by foreign nationals on the territory of
another state. Reference is especially made to the 1949 Geneva
Conventions and the obligations of state parties to punish persons guilty
of war crimes and crimes against humanity.35 Thus, in the Eichmann
case, apart from the issue of the legality of the kidnapping, the jurisdiction
assumed by Israeli courts for war crimes and crimes against humanity
was generally recognized, although the crimes were committed in Europe
during the Second World War before Israel came into existence, and
concerned people who were not citizens of the State of Israel.36 Such
crimes are a violation of international law, directly punishable under
international law itself (and thus universal crimes), and they may be
dealt with by national courts or by international tribunals, such as the
Tribunals that were recently established by the UN Security Council for
crimes committed in former Yugoslavia or Rwanda, or the envisaged
creation of a permanent International Criminal Court.37 But, in a strict
sense, they are not a reflection of the universality principle of jurisdiction,
granting states the liberty to prosecute persons under their national law
for certain acts which, as such, are not criminal under international law.38

Second, apart from piracy, the slave trade, war crimes and crimes
against humanity, other crimes of international concern established by
more recent conventions, extending to the hijacking of aircraft, sabotage,
apartheid, crimes against internationally protected persons, terrorism,
hostage-taking, drug trafficking, counterfeiting of currency and others,
raise perplexing issues concerning the legal basis of the alleged universal
jurisdiction.39 Such conventions create an obligation to prosecute or to
extradite the accused (aut dedere aut judicare) and thereby confer
jurisdiction under the provisions of the relevant treaty.40 But how can
such treaties, which are binding only among the parties to them, by
themselves create true universal jurisdiction in relation to non-parties?

Universal jurisdiction of national courts over crimes against
human rights

Moreover, there is a recent tendency in some states to claim universal
jurisdiction over crimes against human rights. But here one has to be
clear whether one is speaking of criminal law jurisdiction or of non-
criminal law jurisdiction (torts or other civil proceedings for
compensation for damages). In principle, under international law,
universal jurisdiction is not limited to criminal law; states can provide
other remedies for victims of crimes against universally accepted
interests.41

34 ILM 23 (1984), 1027, amended text
in ILM 24 (1985), 535. See Chapter 14
below, 216.
35 See Chapter 20 below, 353–61.
36 Eichmann v. Att.-Gen. of Israel
(1962), 36 ILR 277.
37 See Chapter 20 below, 353–61.
38 See Brownlie (1990), op. cit., 305.
39 See Schachter, op. cit., 268. See
also G.Gilbert, Crimes Sans Frontières:
Jurisdictional Problems in English Law,
BYIL 63 (1992), 415–42.
40 See M.Chapter Bassiouni/E.M. Wise,
Aut Dedere aut Judicare: The Duty to
Extradite or Prosecute in International
Law, 1995.
41 See Restatement (Third), para. 404,
Comment b, 255.
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It appears that the first case of this type that was decided by a national
court was Filartiga v. Peña-Irala (1980) in which a citizen of Paraguay filed
a suit in the United States against a former Paraguayan police officer (who
was living illegally in New York when the suit was filed) for the torture and
death of the plaintiffs brother by acts committed in Paraguay three years
earlier. The US Court of Appeals for the Second Circuit found that ‘for
purposes of civil liability, the torturer has become—like the pirate and slave
trader before him—hostis humani generis, an enemy of mankind.’42 The
decision held that torture under the guise of official authority, even if it
could not be clearly attributed to the government, is a violation of
international law and that foreign torturers discovered in the United States
might be sued before an American court, regardless of where the act
occurred.43 It is important to note that the suit was based on the US Alien
Tort Statute which grants district courts jurisdiction over ‘any civil action
by an alien for a tort only, committed in violation of the law of nations or
a treaty of the United States’. The decision was hailed as a landmark in
human rights litigation in support of President Carter’s human rights foreign
policy, but subsequent attempts to extend jurisdiction to violations of human
rights other than torture have proved less successful.44 At any rate, whether
torture has in fact become a crime subject to universal jurisdiction under
customary international law, has remained uncertain.45

A recent decision of 22 May 1992 by the US Court of Appeals for the
Ninth Circuit in the Siderman case46 should also be mentioned because it
demonstrates well the close interaction between the concept of ‘jurisdiction’
and the concept of ‘state immunity’ exempting a foreign state from the
judicial power of the courts of another state (which will be dealt with in
more detail in the next chapter47). In 1982 the Siderman family sued
Argentina for the torture of José Siderman and the expropriation of the
family’s property, which had taken place immediately after the military
seized power in 1976. As far as the torture claim was concerned, in 1984
the lower District Court for the Central District of California awarded the
family some US$2.7 million damages in a default judgment (Argentina not
taking part in the proceedings).48 In 1985, however, the District Court
vacated the default judgment and dismissed the action after Argentina had
claimed immunity under the US Foreign Sovereign Immunity Act (FSIA).49

While a foreign state can invoke its immunity under the FSIA, it cannot do
so in all circumstances, because the Act lays down certain exceptions. In
1992, the US Court of Appeals reversed the decision of the District Court
and sent the case back for further proceedings on the grounds that
jurisdiction existed prima facie (meaning that the burden of proof lay on
Argentina to show ‘by a preponderance of evidence’50 that none of the
exceptions to immunity laid down in the FSIA apply).

In its reasoning, the Court of Appeals extensively tried to demonstrate
that the prohibition of torture has the nature of ius cogens, but in view of a
pertinent ruling of the higher US Supreme Court,51 which it had to follow,
the Court of Appeals had no choice but to find that jurisdiction overcoming
the immunity defence raised by Argentina could neither be based upon a
general exception of the ‘violation of ius cogens’, nor upon the existing
treaty exception of section 1604 FSIA. Nevertheless, the Court was able to
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find jurisdiction under the ‘implied waiver’ provision of section 1605(a)(1)
FSIA, in short, because Argentina was seeking the assistance of US courts
in pressing criminal charges against José Siderman. This was seen as
sufficient evidence for an implied waiver of immunity by Argentina in
the case brought by the Siderman family. The further details of the
argument may here be overlooked. The case illuminates the general legal
difficulties in human rights litigation in the United States in connection
with foreign sovereign immunity.

Because of the problems individual victims face under US foreign
sovereign immunity law to bring suits against foreign states for gross
violations of human rights, in recent years a number of cases have been
filed directly against individuals for such acts, often committed in the
exercise of some form of governmental authority. They include the Marcos
case52 and suits filed against the Argentinian General Carlos Guillermo
Suarez-Mason, the ex-President of Haiti (Lt.-Gen. Prosper Avril), the
former Defence Minister of Guatemala (General Hector Alejandro
Gramajo Morales), the Indonesian General Panjaitan, a former official
of the Government of Ethiopia (Negowo), and the Serbian leader Dr
Karad•ic.53 In response to these difficulties, on 12 March 1992, the US
Congress adopted the Torture Victim Protection Act of 1991. The Act
allows victims to file claims for damages in a civil action against
individuals who ‘under actual or apparent authority, or color of law, of
any foreign nation’ subjects an individual to torture or extrajudicial
killing.54 It remains to be seen what this means in actual judicial practice
with regard to foreign sovereign immunity and the related ‘act of state
doctrine’ (which will be discussed in the next chapter55) if such acts are
also clearly attributable to a foreign government.

‘Ivan the Terrible’ —The trial of John Demjanuk
Instructive lessons on the difficulties of effectively prosecuting war
criminals arising from the application of strict rules on due process and
evidence in national legal systems based upon the respect for the rule of
law can be learnt from the recent case of John Demjanuk.56 Demjanuk
was accused of being ‘Ivan the Terrible’, a name given by victims to a
sadistic operator of gas chambers who assisted in murdering thousands
of Jews at the Treblinka death camp set up by Nazi Germany in Poland
during the Second World War.

In 1977 proceedings were commenced against Demjanuk in the
United States to deprive him of the US citizenship he had allegedly
gained on the basis of lies concerning his wartime activities on his
visa application. After Israel had requested his extradition under a
treaty with the United States,57 while deportation proceedings were
still pending, in 1983 Demjanuk was finally extradited to stand trial
in Israel in 1986. In 1988 he was sentenced to death by hanging by
the District Court of Jerusalem.58 Damjanuk appealed against the
decision on the grounds that, as he had stated from the beginning, he
was a victim of mistaken identity. He remained in solitary confinement
in a cell near Tel Aviv for five years until his appeal was decided.
Following the break-up of the Soviet Union, in 1991 new
evidence emerged from Soviet archives identifying another man
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named Ivan Marchenko as ‘Ivan the Terrible’. In 1993 the Israeli Supreme
Court59 acquitted Demjanuk of all charges, although it found that Demjanuk
had served as an SS guardsman in the Trawniki unit, participating in the
killings of thousands of Jews, and that he had also been active at the Sobibor
death camp in Poland.

A group of survivors of the Holocaust petitioned the Court to institute
new criminal proceedings against Demjanuk on the basis of the evidence
concerning Trawniki and Sobibor. However, the decision not to bring new
charges against Demjanuk was in the end upheld. The United States Court
of Appeals for the Sixth Circuit then reopened Demjanuk’s extradition case
and permitted him to return to the United States. In 1993 the Court found
that there had been procedural misconduct during the extradition hearings
and that exculpatory evidence had been withheld by the Justice Department’s
Office of Special Investigations. It revoked the extradition order. In 1994
the US Supreme Court60 denied review of this decision and Demjanuk
returned to free life in Ohio. Thus, an expensive and time-consuming process
occupying more than seventeen years, involving two friendly countries both
known to be seriously disposed to prosecute Nazi war criminals, in the end
led to no conviction.

Conflicts of jurisdiction

The existence of different grounds of jurisdiction invoked by national courts
means that several states may have concurrent jurisdiction—that is, the
criminal may be tried and punished by several different countries. A
conviction or acquittal in a foreign country is treated as a bar to a subsequent
prosecution in some countries, but not in all. International law is silent on
this point, and the result may be great hardship, unless the protection of
international human rights can be invoked.61

The inherent conflict between the nationality principle and the effects
doctrine (or objective territoriality principle) with the concurrent
jurisdiction of the state in whose territory the act or omission has occurred
(subjective territoriality principle) often leads to more general difficulties
in quite a variety of areas when the laws of the states involved reach
different results in permitting, prohibiting or even requiring a certain act.
Delicate issues in this respect have arisen particularly in international
economic relations, in view of the negative response by a number of states
(by enacting so-called blocking statutes) to the attempt by the United States
to apply its antitrust and securities laws to foreign subsidiaries of American
companies with ‘extraterritorial effect’.62 Similar problems have emerged
with the more recent application of regulations of the European Community
to nationals outside of the Community. The controversial issue of
economic sanctions through exercise of extraterritorial jurisdiction by
the United States has re-emerged most recently with the adoption of the
Cuban Liberty and Democratic Solidarity (Libertad) Act of 1996 (the
Helms-Burton Act).63 The Act was signed by President Clinton in response
to the shooting down by the Cuban Air Force of two light planes flown
by a Cuban-American organization based in Florida in February
1996.64 Under the Act, nationals of third states dealing with American
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property expropriated by Cuba, using such property or making benefit
of it, may be sued for damages before American courts and even barred
from entering the United States. This far-reaching extension of US
jurisdiction to acts undertaken on foreign territory caused international
protests65 because it is seen to violate obligations of the United States
under multilateral trade agreements and under general international law.
A discussion of this complicated but in practice increasingly relevant
legal area is beyond the scope of an introductory textbook.66

Extradition

Finally, it should be pointed out that a certain cooperation exists between
different countries in civil, criminal and administrative matters, based
upon multilateral and bilateral treaties.67 This includes cooperation with
regard to extradition: a criminal may take refuge in a state which has no
jurisdiction to try him, or in a state which is unable or unwilling to try
him because all the evidence and witnesses are abroad. To meet this
problem, international law has evolved the practice of extradition;
individuals are extradited (that is, handed over) by one state to another
state, in order that they may be tried in the latter state for offences against
its laws. Extradition also includes the surrender of convicted criminals
who have escaped before completing their punishment.

Despite occasional statements to the contrary, there is no duty to
extradite in the absence of a treaty. It is sometimes said that asylum ends
where extradition begins; in other words, a state has a right to grant asylum
(refuge) to fugitive criminals unless it has bound itself by treaty to extradite
them. The right of asylum means the right of a state to grant asylum; an
individual has no right to demand asylum.68 On the other hand, there is
no rule of international law which prevents states from extraditing in the
absence of a treaty.69 The problem of the duty to extradite in the absence
of an extradition treaty has recently arisen in view of the United Nations
Security Council action taken under Chapter VII of the UN Charter against
Libya for the alleged responsibility for the terrorist bombing of the aircraft
which crashed over Lockerbie in Scotland. The case brought by Libya in
this connection against the United States and the United Kingdom before
the International Court of Justice70 is still pending at the time of writing
and raises some fundamental issues with respect to the limits of the legal
authority of the Security Council and the role of the Court. They will be
taken up later in a broader perspective.71
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8 Immunity from jurisdiction

 
There are certain categories of persons and bodies which, under international
law, are immune from the jurisdiction of municipal courts. The two principal
categories are foreign states (sovereign or state immunity) and their
diplomatic agents (diplomatic immunity); but other categories are of growing
importance and need to be noted, such as the immunity of international
organizations. Although the latter two areas are relevant to state immunity,
they are of a different kind and must be kept distinct in order not to mix
apples with pears.

Sovereign (or state) immunity

In international law state immunity refers to the legal rules and principles
determining the conditions under which a foreign state may claim freedom
from the jurisdiction (the legislative, judicial and administrative powers)
of another state (often called the ‘forum state’).1 In practice, problems of
state immunity, which seem to occupy national courts more than any other
question of international law,2 primarily arise on two different levels. The
first level concerns the immunity of a foreign state from the jurisdiction
of municipal courts of another state to adjudicate a claim against it, arising,
for example, from a contract or a tort. The second level concerns the
exemption of a foreign state from enforcement measures against its state
property, especially to execute a municipal court decision, for example,
by attaching the bank account of the embassy of that state.3 Rules on
state immunity form part of customary law and are sometimes incorporated
in international treaties like the 1972 European Convention on State
Immunity.4 On the national level, a number of states with a common law
background have enacted special statutes, such as the 1976 Foreign
Sovereign Immunities Act (FSIA) of the United States,5 the 1978 State
Immunity Act of the United Kingdom (SIA)6 or the 1985 Foreign States
Immunities Act of Australia.7 In civil law countries the courts have also
been advancing their doctrines on various aspects of the issue during the
past twenty years. Although there are similarities between the principles
adopted on the national level and those to be found on the international
plane,8 both levels must be distinguished for systematic reasons (unless,
of course, one follows the ‘monist’ approach to the relation between
international and municipal law9).

Since states are independent and legally equal,10 no state may exercise
jurisdiction over another state without its consent; in particular, the courts
of one state, as a principle, may not assume jurisdiction over another state.
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Historically, the ruler was equated with the state, and to this day the
head of a foreign state possesses complete immunity, even for acts done
by him in a private capacity.11 Originally, under customary international
law the doctrine of absolute state immunity applied, covering all areas
of state activity and recognizing only very narrow exceptions. The
prevailing trend nowadays, at least in the practice of many states, is to
adopt a doctrine of qualified immunity—that is, they grant immunity to
foreign states only in respect of their governmental acts (acts iure imperii),
not in respect of their commercial acts (acts iure gestionis). This distinction
reflects the fact of the increasing activity of states in economic affairs,
both internally and externally, particularly since the nineteenth century.

For a long time English-speaking countries upheld a rule of absolute
immunity, which enabled foreign states to enjoy immunity in respect of all
their activities, including commercial activities. It is remarkable that the
common law world persisted much longer than most civil law countries
in sustaining the old theory of absolute sovereignty. However, in 1952 the
United States abandoned the absolute immunity rule and adopted the
qualified immunity rule.12 English courts continued to follow the absolute
immunity rule even after 1952, out of deference to earlier English cases
applying that rule; in the mid-1970s they began moving towards the
qualified immunity rule, but the resulting conflict between the old cases
and the new cases made English law very uncertain. In 1978 the British
Parliament intervened and passed the State Immunity Act, section 3 of
which provides that foreign states do not enjoy immunity in respect of
their commercial transactions.13 A number of other states, such as Canada,
Pakistan and South Africa, followed and enacted legislation on the basis
of the restrictive theory. In other countries the courts moved in the same
general direction. Nowadays most states apply the qualified immunity
rule, although the absolute immunity rule is still followed by some
countries, especially in South America.14 With the demise of the Soviet
Empire and the change from state planning to market economy, the number
of former communist countries adhering to the absolute theory has also
diminished considerably. China, again, is still a special case.15

International instruments, such as the rather complicated European
Convention on State Immunity 1972, which states have been reluctant to
ratify,16 or the Montreal Draft Convention on State Immunity approved
by the International Law Association in 1982,17 equally start from the
principle of qualified immunity. By 1992, the consensus in the International
Law Commission of the United Nations on its Draft Articles on the
Jurisdictional Immunities of States and Their Property was also developing
in favour of the restrictive theory of immunity.18 However, this does not
mean that the significant divergence in details of applying the restrictive
theory in the varying practice of states has been overcome. This explains
the need for agreement and codification in an international treaty on the
matter, with which various bodies are still concerned.19 Nor does it
necessarily mean that any particular restrictive theory of immunity has
become the standard of international customary law. Some scholars take
the view that under contemporary general international law states are
still only obliged to grant other states immunity from jurisdiction of

4 ILM 11 (1972), 470. See H.Damian,
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Immunity, EPIL II (1995), 197–201.
5 P.L. 94–583 (1976), 90 Stat. 2891, ILM
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100–699 (1988). See also M.B.
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Immunities Act and Public Debt
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AJIL 88 (1994), 257.
6 ILM 17 (1978), 1123. See F.A.Mann,
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Transaction’ under the State Immunity
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7 ILM 25 (1986), 715.
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9 See Chapter 4 above, 63–4.
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national courts if the claim against the foreign state is based on its conduct
de jure imperii and immunity from execution if it is sought against property
of the foreign state which serves public (not commercial) purposes.20 With
regard to conduct or property de jure gestionis of a foreign state, this view
implies that states are free to, but not obliged to, grant immunity.

It is sometimes suggested that the rule of qualified immunity somehow
implies that it is improper for states to engage in commercial activities.
This is not so. From the policy point of view, the distinction between
governmental and commercial activities is not based on the propriety of
state acts, but on the appropriateness of municipal courts to decide disputes
arising out of those acts. Acts which, by their nature, can only be performed
by states, such as expropriating property or testing nuclear weapons, are
likely to involve delicate issues of international politics, which make them
unsuitable for adjudication by municipal courts. This consideration may
lead a municipal court to decline jurisdiction even in cases where the foreign
state in question is not a party to the court proceed-ings.21 On the other
hand, acts which can be performed equally well by states or by private
individuals, such as entering into contracts for the purchase of wheat, are
clearly suitable for adjudication by municipal courts, and it would cause
unjustified hardship for the other contracting party if municipal courts
refused to hear such cases.

A more serious objection to the qualified immunity rule is that the
distinction between governmental and commercial acts is not always
precise and has made the law on state immunity much more complicated
than under the theory of absolute sovereignty.22 If the area in question
concerns the exercise of ‘classical’ state functions, such as the use of the
army in an armed conflict, the matter is rather simple. In 1989, in
Argentine Republic v. Amerada Hess Shipping Corp., for example, the
US Supreme Court found no difficulty in granting immunity to Argentina
against a claim filed by the owner of a tanker which had been attacked
and damaged on the high seas by the Argentinian air force in the
Falklands war.23 The Court also rejected the contention raised by the
claimant against sovereign immunity that the Argentinian act had been
a violation of international law.

The matter becomes more complicated in cases in which foreign states
have selected forms of private commercial activities to pursue public
purposes. Some states base the distinction between acts de jure imperii and
acts de jure gestionis on the ‘nature’ of the act (objective test),24 others base
it on the purpose of the act (subjective test); for instance, the purchase of
boots for the army would be regarded as a commercial act under the first
test and as a governmental act under the second test. It may seem that such
borderline cases are exceptional and that they are more easy to settle under
the current trend to look at the ‘nature’ of the activity (objective test). But
in actual practice, considerable difficulties and controversial (or unclarified)
issues remain,25 including the commercial exception in the field of public
debt/foreign central bank litigation, the relationship between the immunity
exception for commercial transactions on the one hand and for torts on the
other,26 the availability of the defence of immunity against claims for the
gross violation of human rights by a foreign government (torture),27
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and with regard to the question whether individuals can also invoke
immunity (as distinct from foreign states or their instrumentalities).28

In any case, under the absolute immunity rule, the old vexed question,
now less virulent, whether nationalized industries form part of the state
(and thus enjoy immunity like the state itself) gives rise to just as many
borderline cases, most of which would be avoided if the qualified
immunity rule were applied, because the vast majority of the acts of
nationalized industries would then be regarded as commercial and not
covered by immunity, thus making it unnecessary to decide whether the
nationalized industries form part of the state.

So far we have only been considering cases in which legal proceedings
are brought against the foreign state. But immunity also applies to
proceedings involving property in which the foreign state has an interest,
even though the foreign state may not necessarily be a party to the
proceedings. (Under the qualified immunity rule, no immunity applies if
the foreign state is using the property for commercial purposes.)29 For
instance, if A sues B, disputing B’s title to property which a foreign state
has hired from B, the foreign state may intervene to have the proceedings
stopped, because judgment in A’s favour would deprive the foreign state
of its interest in the property. This rule applies if the foreign state claims
to own the property,30 or if it claims some right less than ownership,
such as possession31 or the right to immediate possession.32

Clearly a court cannot allow a foreign state to halt proceedings
between two private individuals by simply asserting an interest in
property, unsupported by evidence. On the other hand, to require the
foreign state to prove its title would make nonsense of the idea of
immunity, because it would mean forcing the state to submit to the court’s
jurisdiction on the merits of the case. English courts, for example, take
the middle course of requiring the foreign state to prove that its alleged
interest in the property has a prima facie validity; the foreign state must
‘produce evidence to satisfy the court that its claim is not merely illusory
nor founded on a title manifestly defective’.33

Finally, the question of what constitutes a ‘state’ for the purposes of
immunity is a difficult one. If the British government certifies that it
recognizes a particular entity as a sovereign state, then English courts will
grant immunity to that entity.34 But the difficulties do not stop there. For
instance, the fact that Ruritania may be recognized as a sovereign state
does not help us to decide whether the political subdivisions of Ruritania,
such as provinces and town councils, form part of the state for the purposes
of entitlement to sovereign immunity; the cases on this point conflict.35

Again, should nationalized industries and similar bodies in Ruritania be
treated as part of the state for the purposes of entitlement to sovereign
immunity? Here, too, the cases conflict, and they conflict even within the
line of jurisprudence of one particular national jurisdiction.

The act of state doctrine

Closely connected in the practice of some states with the principle of
sovereign immunity, particularly in the United States, is the so-called ‘act

28 See the cases reviewed by Ress, op.
cit., 452 et seq.
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31 The Cristina, [1938] AC 485; The
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33 Juan Ysmael & Co. v. Republic of
Indonesia, [1955] AC 72.
34 Section 21 SIA.
35 Brownlie (1990), op. cit.; section 14
SIA.
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of state’ doctrine.36 Under this doctrine, the acts of a state, carried out
within its own territory, cannot be challenged in the courts of other states
(not even if the acts are contrary to international law, according to the most
extreme version of the doctrine). The doctrine overlaps with private
international law,37 and there have been cases in England in which courts
have applied the doctrine and private international law as alternative grounds
for their decision, with the result that private international law and the act
of state doctrine are sometimes confused with one another. (If Ruritania
expropriates property situated in Ruritania, do English courts accept the
expropriation as legal because it is legal under the laws of the place where
the property is situated (private international law), or because the
expropriation has been carried out by a foreign state (act of state doctrine)?38)
But there is a difference; the act of state doctrine is in one sense wider than
private international law, because it covers acts performed by a foreign
state within its own territory which are contrary to its own law, but the
doctrine is in another sense also much narrower than private international
law, because it covers only acts of a state and not, for instance, a sale of
goods between two private individuals.

Opinions differ as to whether the act of state doctrine is a rule of public
international law. The disagreement is probably caused by a failure to
perceive that the doctrine really covers two very different types of situation:
 
1 The first situation is where an individual is sued or prosecuted in the

courts of one state for acts which he or she performed as a servant or
agent of another state. In this situation the act of state doctrine is a
sort of corollary to the principle of sovereign immunity, and is an
established rule of international law. All servants or agents (or former
servants or agents) of a foreign state are immune from legal
proceedings in respect of acts done by them on behalf of the foreign
state. The reason is that such proceedings indirectly implead the state,
because the state would probably feel honour-bound to stand behind
the individual concerned and to indemnify him for any damages which
he had to pay. Also, such proceedings would be likely to involve
delicate issues of international politics, which would make them
unsuitable for adjudication by municipal courts. However, there are
various exceptions to the immunity conferred by the act of state
doctrine;39 for instance, it cannot be pleaded as a defence to charges
of war crimes, crimes against peace, or crimes against humanity.40 In
the Rainbow Warrior case,41 for example, there was no commission
of crimes of this nature by the two French agents. The incident rather
falls within the category of cases in which immunity from local
jurisdiction (in this case that of New Zealand) over official agents
entering another country illegally with the official purpose of
committing unlawful acts cannot be established. Thus, the French
government made no formal immunity claim for the two French agents
in the New Zealand proceedings, even after French state responsibility
for the attack was admitted.42

2 The second situation is where a state expropriates property situated within
its territory and sells it to a private individual, who is then
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sued by the original owner in the courts of another state. Different
considerations apply here; the purchaser is not forced to buy the property
in the same way that a servant or agent is forced to carry out the orders
of the state. Many of the cases applying the act of state doctrine in this
situation are American, and the leading US case regards the doctrine,
not as a rule of public international law, but as a rule of US constitutional
law, derived from the principle of the separation of powers;43 the courts
should not embarrass the executive in its conduct of foreign relations by
questioning the acts of foreign states. It is notable that in the United
States the doctrine has been primarily developed with respect to an act
of a government expropriating foreign property allegedly violating
international law, although the case law is inconsistent as regards the
aspect of what the limits are for judicial interference with policy options
available to the American government in international affairs.44 The
application of the doctrine by English courts is different.45

 
Civil law countries, such as France and Germany and those countries
following their legal tradition, normally do not work with the act of
state concept, but rather have used their conflict of laws principles to
determine, in particular, the effect to be accorded to foreign
nationalization decrees.

Diplomatic immunity

The rules of diplomatic immunity46 sometimes arouse indignation in
ordinary people, but are almost always observed by states, because states
have a common interest in preserving the rules. A state may be under
pressure from its internal public opinion to limit the immunity of foreign
diplomats, but it usually resists the pressure, because otherwise it would
create a precedent which would be used against its own diplomats in
foreign countries. All states are both ‘sending states’ (that is, states which
send diplomatic missions to foreign countries) and ‘receiving states’, and
consequently the rules on diplomatic immunity work much more
smoothly than the rules on expropriation, for instance, which are
sometimes regarded as favouring the rich states at the expense of the
poor states. The rules of diplomatic immunity are ‘essential for the
maintenance of relations between states and are accepted throughout
the world by nations of all creeds, cultures and political complexions’.47

Major breaches of these rules, such as Iran’s behaviour towards the United
States diplomats who were held as hostages in 1979–81, while extremely
rare, receive disproportionate publicity because of that rarity.48

Most of the modern law on diplomatic immunity is contained in the
1961 Vienna Convention on Diplomatic Relations.49 Accession to the
Convention by states is almost universal, which shows the importance
attached to its subject matter. Most of the provisions of the Convention
seek to codify customary law, and can therefore be used as evidence of
customary law even against states which are not parties to the Convention.

Diplomatic relations are established by mutual consent between the two
states concerned.50 However, they may be broken off unilaterally (often as
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a mark of disapproval of an illegal or unfriendly act by the other state);
when state A breaks off diplomatic relations with state B, it not only
withdraws its own diplomatic mission from state B, but also requires state
B to withdraw its mission from state A. The receiving state’s consent is
necessary for the selection of the head of mission (who nowadays usually
has the title of ambassador) but not for the selection of his subordinates
(although there are exceptions). The receiving state may at any time declare
a diplomat persona non grata or not acceptable, which forces the sending
state to withdraw him; this is a step which can be employed as a sanction if
immunities are abused, although the receiving state has a complete discretion
and can take this step in other circumstances also. Article 11 of the Vienna
Convention provides that ‘the receiving state may require that the size of a
mission be kept within limits considered by it to be reasonable and normal’—
a desirable innovation.

Article 3(1) of the Convention states:
 

The functions of a diplomatic mission consist inter alia in:

(a) representing the sending State in the receiving State;
(b) protecting in the receiving State the interests of the sending

State and of its nationals, within the limits permitted by in-
ternational law;

(c) negotiating with the Government of the receiving State;
(d) ascertaining by all lawful means conditions and develop-

ments in the receiving State, and reporting thereon to the
Government of the sending State;

(e) promoting friendly relations between the sending State and
the receiving State, and developing their economic, cultural
and scientific relations.

 
In modern times, promotion of exports has become a major function of
diplomatic missions. So, too, have public relations (less euphemistically
known as propaganda) —a practice which occasionally degenerates into
interference in the internal affairs of the receiving state (such interference is
forbidden by Article 41(1) of the Convention).

Throughout history diplomats and other envoys have needed privileges
and immunities for the effective performance of their functions in the
receiving state. The preamble to the Vienna Convention recites that ‘the
purpose of such privileges and immunities is not to benefit individuals but
to ensure the efficient performance of the functions of diplomatic missions
as representing states’ (emphasis added). There is thus a double basis for
diplomatic immunities; they are needed for the efficient performance of
diplomatic functions, and they are also given because diplomats are
representatives of states. The ‘representative basis’, although accepted as
the basis of diplomatic immunities in previous centuries, is nowadays rather
doubtful; it would suggest that diplomats, like states, are not immune from
suit in respect of the commercial activities of states, whereas in fact diplomats
are immune from suit in respect of such activities. The modern view is to
treat immunities as having a ‘functional basis’ —that is, as being necessary
‘to ensure the efficient performance of the functions of diplomatic missions’.
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Immunity from the jurisdiction of courts

Article 31(1) of the Vienna Convention provides:
 

A diplomatic agent shall enjoy immunity from the criminal
jurisdiction of the receiving State. He shall also enjoy immunity
from its civil and administrative jurisdiction, except in the case of:

(a) a real action relating to private immovable property situated
in the territory of the receiving State, unless he holds it on
behalf of the sending State for the purposes of the mission;

(b) an action relating to succession in which the diplomatic
agent is involved…as a private person…;

(c) an action relating to any professional or commercial ac-
tivity exercised by the diplomatic agent in the receiving
State outside his official functions.

 
The same immunity is enjoyed by a diplomat’s family, if they are not
nationals of the receiving state. The existence of immunity does not mean
that people injured by diplomats are wholly without remedy. A diplomat’s
hopes of promotion are usually dependent on scrupulous good behaviour,
and this will induce him not to abuse his immunity; he will probably be
willing to settle private claims against him before they come to the
attention of his superiors. Alternatively, the injured individual or the
government of the receiving state can ask the ambassador to waive his
subordinate’s immunity, which often happens. The injured party can
also commence legal proceedings against the diplomat in the sending
state. Most claims arise out of road accidents, and often diplomats are
expected to insure their vehicles and the insurance companies do not try
to hide behind their clients’ immunity.51 In extreme cases of abuse a
diplomat can be declared persona non grata.52

One of the most striking features of the Vienna Convention is that it
does not grant full immunity to all the staff of a diplomatic mission. In
addition to diplomatic agents, the Convention speaks of administrative
and technical staff (for example, clerical assistants, archivists and radio
technicians) and of service staff (for example, drivers and receptionists).
These two categories of subordinate staff have complete immunity from
criminal jurisdiction, but their immunity from civil and administrative
jurisdiction is limited to their official acts. The same is true of diplomatic
agents who are nationals or permanent residents of the receiving state
(and see Article 38(2) of the Vienna Convention concerning other
members of the staff who are nationals or permanent residents of the
receiving state). The limitation was an innovation as far as English law
was concerned, although it was not unknown in some other countries.
It demonstrates the functional character of immunities; since the functions
of subordinate staff are less important than those of diplomats, there is
less need for the interests of private litigants in the receiving state to be
sacrificed in order to enable the subordinate staff of the diplomatic
mission to carry out their duties efficiently.

When an individual ceases to be a member of the staff of a diplomatic
mission, his immunity continues for a reasonable time thereafter, in order

51 BPIL 1964, 74.
52 See text above, 124.
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to give him time to leave the country. After that, he may be sued for private
acts done during his period of office, but not for official acts.53

Other privileges and immunities

In addition to immunity from the jurisdiction of the courts, diplomats possess
other privileges and immunities (the meanings of the words ‘privilege’ and
‘immunity’ overlap so much that it is impracticable to distinguish between
them). In the interests of simplicity, discussion will be confined to diplomatic
agents stricto sensu who are not nationals or permanent residents of the
receiving state. (For the more limited immunities of other persons attached
to a diplomatic mission, see Articles 37 and 38 of the Vienna Convention.)

Thus, the premises of a diplomatic mission and the private residence of
a diplomat are inviolable; agents of the receiving state are not allowed to
enter such places without the permission of the sending state, and must
take appropriate steps to protect them from harm.54 On the other hand,
diplomatic premises are not extraterritorial; acts occurring there are regarded
as taking place on the territory of the receiving state, not on that of the
sending state, and criminals who take refuge there are usually handed over
to the police of the receiving state.55 The sending state is not allowed to
imprison people on diplomatic premises.

Archives, documents and other property belonging to a diplomatic
mission or diplomat are inviolable. The mission must have unimpeded
communication with the sending state by all appropriate means, including
diplomatic couriers and messages in code or cipher (but it may not use a
radio transmitter without the receiving state’s consent). The mission’s official
correspondence is inviolable, and the diplomatic bag must not be opened
or detained. The diplomatic bag ought to contain only diplomatic documents
or articles intended for official use; the problem is what to do if such
privileges are abused for smuggling weapons, drugs or even live bodies.56

Invoking an exceptional right to inspect (apart perhaps from infra-red
scrutiny) and to open suspicious diplomatic bags is likely to provoke
corresponding reprisals.57 ‘Bugging’ of diplomatic premises, which is not
mentioned in the Vienna Convention, is contrary to the spirit of the
Convention, but is probably too widespread to be regarded as illegal.

The premises of the mission are exempt from all taxes, except those
which represent payment for specific services rendered (for example, water
rates).58 Diplomats are also exempt from all taxes, with certain exceptions.59

The receiving state must allow the importation, free of customs duties, of
articles for the official use of the mission and of articles for the personal use
of a diplomat or his family;60 before 1961 this rule was generally observed,
but was regarded as a rule of comity, not of law.

Article 29 of the Vienna Convention provides that diplomats shall not
be liable to any form of arrest or detention, and that appropriate steps must
be taken to protect them from attack. Terrorists often attack diplomats,
but receiving states almost always do their best to protect diplomats in such
circumstances. The approval given by Iran to the ‘militants’ who seized
United States diplomats in Iran in November 1979 was correctly described
by the International Court of Justice as ‘unique’,61 and was condemned
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unanimously by the Court and the Security Council.62 Iran tried to excuse
its behaviour by claiming that the United States and its diplomats had
acted unlawfully towards Iran (for example, by intervening in Iran’s
internal affairs, starting from the CIA-supported overthrow of the
government of Mossadegh in 1951 to protect American and British oil
interests), but the Court held that these charges, even if they had been
proved, would not have justified Iran’s violation of diplomatic immunity;
the obligation to respect the rules of diplomatic immunity is an absolute
obligation which must be obeyed in all circumstances.63

Consular immunity

Consuls, like diplomats, represent their state in another state, but, unlike
diplomats, they are not concerned with political relations between the
two states. They perform a wide variety of non-political functions: issuing
passports and visas, looking after the shipping and commercial interests
of their states, and so on. Consulates often are based in provincial towns
as well as in capital cities.

In 1963 the United Nations convened a conference at Vienna, which
drew up the Vienna Convention on Consular Relations64 and many states
subsequently became parties to the Convention. According to the
International Court of Justice, the 1963 Convention codified the law on
consular relations;65 but some writers have argued that the immunities
conferred on consuls by the Convention are wider than the immunities
enjoyed by consuls under customary law. Be that as it may, even if the
Convention does not reflect the customary law relating to consuls, it
often does reflect post-war bilateral consular conventions. This is
particularly true of Article 36, which gives consuls a right to communicate
with nationals of the sending state in the territory of the receiving state,
especially when those nationals are in prison before trial or after
conviction in a criminal case.

To a large extent the Convention assimilates the status of consuls to
that of diplomats, but this is not surprising, because it is becoming
increasingly common nowadays for a state to amalgamate its diplomatic
and consular services. People who act simultaneously as diplomats and
as consuls have diplomatic immunity. Consuls who do not act as
diplomats have many of the same privileges and immunities as diplomats,
according to the Convention, but they are immune from the civil or
criminal jurisdiction of the receiving state’s courts only in respect of
official acts. In addition, they may import articles for their personal use,
free of duty, only at the time of their first appointment.

Immunities of international organizations

It is uncertain to what extent international organizations enjoy
immunities under customary law; in practice the matter is usually
regulated by treaties, such as the 1946 General Convention on the
Privileges and Immunities of the United Nations, or by the
headquarters agreements concluded with the host state where the
organization is seated.66 The purpose of immunity in the case of
international organizations is a purely functional one, related

62 Ibid., 29–45; SC Res. 460, 21
December 1979, UN Chronicle, 1980,
no. 1, 13, at 14. See B.V.A.Röling,
Aspects of the Case concerning United
States Diplomatic and Consular Staff in
Tehran, NYIL 11 (1980), 125 et seq.;
G.T.McLaughlin/L.A.Teclaff, The Iranian
Hostages Agreements, Fordham ILJ 4
(1980), 223–64; K.Oellers-Frahm,
United States Diplomatic and Consular
Staff in Tehran Case, EPIL 2 (1981),
282–6; W.Christopher et al., American
Hostages in Iran: The Conduct of A
Crisis, 1985; S.A.Riesenfeld, United
States-Iran Agreement of January 19,
1981 (Hostages and Financial
Arrangements), EPIL 8 (1985), 522–6.
See also Chapter 17 below, 259–60.
63 Tehran Hostages case, op. cit., at
38–41.
64 596 UNTS 261.
65 Ibid., at 24. See also E.Kussbach,
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Practice, 2nd edn 1991; C. Economidès,
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70; F.Münch, Consular Jurisdiction, ibid.,
763–5.
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International Organizations, Privileges
and Immunities, EPIL II (1995), 1325–
33; P.H.F.Bakker, The Legal Position of
Intergovernmental Organizations: A
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Legal Status and Immunities, 1994;
Restatement (Third), Vol. 1, 492 et seq.;
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to the specific tasks of the organization, as set out in the constituent treaty,
and serves to secure its ability to perform them. It is not a reflection of
sovereignty, except only in the very indirect sense of also serving to protect
the interests of the member states of the respective organization. For the
purposes of this introduction, it may be instructive to summarize the
provisions of the General Convention, as an example of the immunities
enjoyed by international organizations.

The UN has complete immunity from all legal process (section 2 of the
1946 Convention); otherwise a combination of eccentric litigants and
biased courts could interfere with the performance of its functions. Its
premises, assets, archives and documents are inviolable (sections 3 and
4). It is exempt from direct taxes and customs duties (section 7), and its
staff are exempt from income tax on their salaries (section 18); otherwise
income tax would be levied on staff members’ salaries by the states where
those staff members worked, and states contributing to the UN’s budget
would in effect be making indirect payments to the states in which the
UN had its principal offices (the United States and Switzerland). The
Secretary-General and the Assistant Secretaries-General have diplomatic
immunity (section 19); the member states were not prepared to go as far
as this in the case of other staff members, who only have limited immunities,
such as immunity from legal process in respect of their official acts, and
exemption from military service (section 18). The Secretary-General must
waive a staff member’s immunity if in his opinion immunity would impede
the course of justice and can be waived without prejudice to the interests
of the UN (section 20). The UN must ‘make provisions for appropriate
modes of settlement of’ claims against it (section 29); it has done so by
insuring itself against tortious liability, entering into arbitration agreements,
and so on.

Representatives of member states attending UN meetings are granted
almost the same privileges and immunities as diplomats, except that their
immunity from legal process applies only to their official acts, and they are
immune from customs duties only in respect of their personal baggage.67

Waiver of immunity

Immunity from the jurisdiction of courts does not mean that the holder of
the immunity is above municipal law. The obligations of municipal law
remain binding on him, but are unenforceable. (This is true as regards
immunity from the jurisdiction of courts. However, some of the other
immunities discussed in the present chapter, for example, immunities from
tax, are immunities from obligations, not merely immunities from
enforcement.) Consequently, both sovereign and diplomatic immunity can
be waived;68 the effect is to change an unenforceable obligation into an
enforceable one. The immunity is conferred in the interests of the state, and
can be waived only by the state. A state may waive the immunity of one of
its diplomats against the diplomat’s wishes.69 Conversely, waiver by a
diplomat is ineffective unless authorized by his superiors.70 Immunity can
be waived either ‘in the face of the court’ (that is, after proceedings have
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been commenced), or by an agreement made before proceedings are
commenced.71

Waiver ‘in the face of the court’ can take two forms: express (that is,
expressly stating to the court that immunity is waived) or implied (that
is, defending the action without challenging the jurisdiction of the court).
Article 32(2) of the Vienna Convention 1961 says that waiver must always
be express, but it is doubtful whether this provision reflects customary
law, so it cannot necessarily be applied by analogy to sovereign immunity.

If states or diplomats appear as plaintiffs, they are deemed to waive
their immunity in respect of counter-claims arising out of the same subject
matter. For instance, in the days when English law conferred sovereign
immunity on foreign states in respect of their commercial activities, a
state which sold goods to an individual and sued him for not paying the
price was deemed to have waived its immunity from a counter-claim by
the individual that the goods were defective. But a claim by a state for
repayment of money lent did not constitute an implied waiver of immunity
from a counter-claim for slander, because the counter-claim was entirely
unrelated to the original claim.72

Waiver of immunity in a court of first instance also covers appeals
from the judgment of that court; if a state wins on the merits in a court
of first instance, it cannot revive its immunity in order to prevent the
other party appealing to a higher court.73 But waiver of immunity from
the jurisdiction of courts does not entail waiver of immunity from
enforcement of judgments; a separate act of waiver of immunity from
enforcement is necessary before execution can be levied against the
property of a foreign state or diplomat in order to satisfy an unpaid
judgment debt.74 In most cases a state which waives its immunity from
jurisdiction will be prepared to carry out an adverse judgment; otherwise
it would not have waived its immunity from jurisdiction in the first
place. In most countries where foreign states do not enjoy sovereign
immunity in respect of their commercial activities, property which foreign
states use for commercial purposes does not usually enjoy immunity
from execution, and in such cases the question of waiving immunity
from execution does not arise.75

 

71 Sections 2(2) and 17(2) SIA.
72 High Commissioner for India v.
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73 Section 2(6) SIA
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(especially at 242), 255–7, 263–5, H.
Fox, Enforcement Jurisdiction, Foreign
State Property and Diplomatic Immunity,
ICLQ (1985), 114.
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9 Treaties

 
States make treaties about every conceivable topic.1 By and large, all treaties,
regardless of their subject matter, are governed by the same rules, and the
law of treaties therefore tends to have a rather abstract and technical
character; it is a means to an end, not an end in itself. For the same reasons,
the greater part of the law of treaties is not affected by conflicts of interests
between states; every state is a party to hundreds of treaties and has an
interest in ensuring that treaties work effectively, just as all states have a
common interest in preserving the rules of diplomatic immunity in order to
facilitate diplomatic relations.

It should be noted, however, that a treaty is not the only means by
which a state can enter into a legal obligation. A unilateral promise is
binding in international law on the state making the promise, if that state
intended its promise to be legally binding.2 Similarly a state can lose a
legal right by unilaterally waiving it, provided its intention to do so is
sufficiently clear.

A convenient starting-point for discussing treaties is the 1969
Vienna Convention on the Law of Treaties which came into force on 27
January 1980.3 The preliminary research and drafting were carried out
by the International Law Commission,4 whose commentary is a useful
guide to the interpretation of the Convention, and indicates the extent
to which different articles of the Convention reflect the pre-existing
customary law and the agreed views of states.5 Since 1969 many
provisions of the Convention have been frequently cited in judgments
and in state practice as accurate statements of the customary rules
relating to treaties.

However, the Convention applies only to treaties made after its entry
into force (Article 4). As a convention, therefore, its value initially has been
rather limited. Its importance lies in the fact that most of its provisions
attempt to codify the customary law relating to treaties, although there are
other provisions which represent a ‘progressive development’ rather than a
codification of the law. Unless otherwise stated, the provisions mentioned
in this chapter codify the pre-existing law.

Article 2(1)(a) of the 1969 Vienna Convention defines a treaty, for the
purposes of the Convention, as ‘an international agreement concluded
between States in written form and governed by international law, whether
embodied in a single instrument or in two or more related instruments, and
whatever its particular designation’. This definition excludes agreements
between states which are governed by municipal law and agreements
between states which are not intended to create legal relations at
all. The exclusion of these two types of agreement from the
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definition of treaties is fairly orthodox, but the definition given in the
Vienna Convention is more controversial in so far as it excludes oral
agreements between states, and agreements of any sort between
international organizations or between states and international
organizations. Such agreements are usually called treaties, and the only
reason why they are not regarded as treaties—for the purposes of the
Convention— is that the rules of international law governing them differ
in a few respects from the rules governing written treaties between states;
they were therefore not covered by the Convention, in order to prevent
the Convention becoming too complicated. A special convention, the
Convention on the Law of Treaties Between States and International
Organizations or Between International Organizations, was signed in 1986
but has not yet entered into force.6 In any case, treaties made by
international organizations are more usefully studied as part of the law of
international organizations,7 and oral treaties are extremely rare nowadays.

Conclusion and entry into force of treaties

When lawyers talk about the conclusion of a treaty, they are not talking
about its termination, but about its coming into effect or formation.8

Adoption of the text of a treaty
Article 9 of the 1969 Vienna Convention provides:
 

1 The adoption of the text of a treaty takes place by the consent
of all the States participating in its drawing up except as
provided in paragraph 2.

2 The adoption of the text of a treaty at an international
conference takes place by the vote of two-thirds of the States
present and voting, unless by the same majority they shall
decide to apply a different rule.

 
Article 9(2) describes what actually happens at most modern conferences
(in earlier times unanimity was the normal practice), but each conference
adopts its own rules concerning voting procedures, and there is no general
rule of customary law governing voting procedures; Article 9(2) therefore
represents progressive development rather than codification.

The adoption of the text does not, by itself, create any obligations.
A treaty does not come into being until two or more states consent to
be bound by it, and the expression of such consent usually comes after
the adoption of the text and is an entirely separate process.

Consent to be bound by a treaty
Article 11 of the Vienna Convention provides:
 

The consent of a State to be bound by a treaty may be expressed by
signature, exchange of instruments constituting a treaty, ratification,
acceptance, approval or accession, or by any other means if so agreed.

 
The multiplicity of methods of expressing consent has unfortunately
introduced much confusion into the law. Traditionally, signature and
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ratification are the most frequent means of expressing consent. In some
cases the diplomats negotiating a treaty are authorized to bind their states
by signing the treaty; in other cases their authority is more limited, and the
treaty does not become binding until it is ratified (that is, approved) by the
head of state. In some countries (including the United States but not the
United Kingdom), the constitution requires the head of state to obtain the
approval of the legislature, or of part of the legislature (for example, the
Senate in the United States), before ratifying a treaty.9

Strictly speaking, ratification occurs only when instruments of
ratification are exchanged between the contracting states, or are deposited
with the depositary.10 In the case of a multilateral treaty, it is obviously
impractical to exchange instruments of ratification between a large
number of states, and so, instead, the treaty usually provides that
instruments of ratification shall be deposited with a state or international
organization which is appointed by the treaty to act as the depositary.
Ratifications, accessions, reservations, denunciations and similar
communications from states concerning the treaty must be sent to the
depositary, which notifies the other states concerned whenever such a
communication is received.

The relationship between signature and ratification can be
understood only in the light of history. In days when slow
communications made it difficult for a diplomat to keep in touch with
his sovereign, ratification was necessary to prevent diplomats exceeding
their instructions; after receiving the text of the treaty and checking that
his representatives had not exceeded their instructions, the sovereign
was obliged to ratify their signatures. By 1800, however, the idea of a
duty to ratify was obsolete, and ratification came to be used for a
different purpose—to give the head of state time for second thoughts.
With the rise of democracy, the delay between signature and ratification
also gave a chance for public opinion to make itself felt; this was
particularly true if important negotiations had been conducted secretly,
or if the treaty necessitated changes in municipal law, or if the
constitution of the state concerned required the consent of the
legislature for ratification.

During the nineteenth century a further change occurred. By this time
many states had adopted constitutions requiring the consent of the legislature
for ratification, but states also began to conclude an increasing number of
routine treaties which legislatures had no time to discuss. The modern
practice therefore grew up of treating many treaties as binding upon signature
alone. There is much to be said for this practice. Even in the United Kingdom,
where the consent of the legislature is not needed for ratification, many
treaties which are subject to ratification are never ratified, simply as a result
of the inertia inherent in any large administrative machine; treaties are
negotiated in a spirit of popular enthusiasm which soon wanes afterwards,
so that there is no pressure for ratification.

The subject matter of a treaty has little bearing on the question whether
it requires ratification. One might have imagined that politically important
treaties would always require ratification, but practice is not consistent; for
instance, in urgent cases ratification is sometimes dispensed with, because
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there is no time for it. Treaties usually state expressly whether or not
ratification is necessary, and this makes it difficult to know what rule to
apply if the treaty is silent. Some writers are of the opinion that the
general rule is that treaties need ratification; other writers say the general
rule is that treaties do not need ratification. But each group of writers
recognizes that there are many exceptions to the general rule, and so in
practice the effects of the difference between the two theories are
comparatively slight. The Vienna Convention adopts a ‘neutral’ attitude;
everything depends on the intentions of the parties, and Articles 12(1)
and 14(1) of the Convention provide guidelines for ascertaining the
intentions of the parties. Article 12(1) provides:
 

The consent of a State to be bound by a treaty is expressed by
the signature of its representative when:

(a) the treaty provides that signature shall have that effect;
(b) it is otherwise established that the negotiating States were

agreed that signature should have that effect;[11 ] or
(c) the intention of the State to give that effect to the signa-

ture appears from the full powers[12 ] of its representa-
tive or was expressed during the negotiations.

 
Article 14(1) provides:
 

The consent of a State to be bound by a treaty is expressed by
ratification when:

(a) the treaty provides for such consent to be expressed by
ratification;

(b) it is otherwise established that the negotiating States were
agreed that ratification should be required;

(c) the representative of the State has signed the treaty sub-
ject to ratification; or

(d) the intention of the State to sign the treaty subject to
ratification appears from the full powers of its represen-
tative or was expressed during the negotiations.

 
It should also be added that performance of a treaty can constitute tacit
ratification. In particular, if a state successfully claims rights under an
unratified treaty, it will be estopped from alleging that it is not bound by
the treaty.

In addition to signature and ratification, a state can also become a
party to a treaty by accession (otherwise known as adhesion or
adherence). The difference between accession, on the one hand, and
signature or ratification, on the other, is that the acceding state did not
take part in the negotiations which produced the treaty, but was invited
by the negotiating states to accede to it. Accession is possible only if it is
provided for in the treaty, or if all the parties to the treaty agree that the
acceding state should be allowed to accede. Accession has the same effects
as signature and ratification combined.

These, then, were the traditional methods of expressing consent to a
treaty: signature, ratification and accession. However, modern
developments have complicated the situation in several different ways.

11 This can be readily inferred if the
treaty provides that it shall come into
force at once, or on a fixed date in the
very near future.
12 Full powers are defined in Article 2
(1)(c) of the 1969 Vienna Convention as
‘a document emanating from the
competent authority of a State
designating a person or persons to
represent the State for negotiating,
adopting or authenticating the text of a
treaty, for expressing the consent of the
State to be bound by a treaty, or for
accomplishing any other act with
respect to a treaty’.
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In the first place, treaties are nowadays often concluded by an exchange
of correspondence (usually called an exchange of notes) between the two
states. Each note is signed by a representative of the state sending it, and the
two signatures are usually enough to establish the consent of the states to
be bound; however, exchanges of notes require ratification in the few cases
where it can be proved that that was the intention of the states concerned.

Second, the modern practice of leaving certain treaties open for long
periods for signature by states which may or may not have participated in
the drafting of the treaty has blurred the distinction between accession, on
the one hand, and signature and ratification, on the other. For instance,
Article 81 of the Vienna Convention provides that the Convention shall be
open for nearly a year for signature by certain categories of states, not all of
which attended the Vienna Conference; Article 83 provides that the
Convention ‘shall [thereafter] remain open for accession by any State
belonging to any of the categories mentioned in article 81’.

Third, acceptance or approval is sometimes used nowadays in place of
ratification (or, alternatively, in place of accession). This innovation is more
a matter of terminology than of substance. Acceptance and approval perform
the same function on the international plane as ratification and accession;
in particular, they give a state time to consider a treaty at length before
deciding whether to be bound. The main reason for the popularity of these
terms is that they enable a state to evade provisions in its own constitution
requiring the consent of the legislature for ratification. Article 14(2) of the
Vienna Convention recognizes the similarity between ratification and
acceptance and approval by providing that ‘the consent of a State to be
bound by a treaty is expressed by acceptance or approval under conditions
similar to those which apply to ratification’.

Finally, it sometimes happens that the text of a treaty is drawn up by an
organ of an international organization (for example, the UN General
Assembly) and that the treaty is then declared open for ‘accession’,
‘ratification’, ‘acceptance’, or ‘approval’ by member states. The terminological
confusion here becomes complete, because ‘accession’, ‘ratification’,
‘acceptance’ and ‘approval’ are used interchangeably; different terms are used
in different treaties to describe a process which is absolutely identical.

Entry into force

A treaty normally enters into force as soon as all the negotiating states have
expressed their consent to be bound by it.13 But the negotiating states are
always free to depart from this general rule, by inserting an appropriate
provision in the treaty itself.

Thus, the entry into force of a treaty may be delayed by a provision in
the treaty, in order to give the parties time to adapt themselves to the
requirements of the treaty (for example, in order to enable them to make
the necessary changes in their municipal laws). The treaty may provide for
its entry into force on a fixed date, or a specified number of days or months
after the last ratification.

When very many states participate in drafting a treaty, it is unlikely that
they will all ratify it, and it is therefore unreasonable to apply the normal
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rule that the treaty does not enter into force until all the negotiating
states have ratified it. Accordingly, such a treaty often provides that it
shall enter into force when it has been ratified by a specified number of
states (the number is frequently as high as a third of the number of the
negotiating states, because the treaty might not be any use if it were only
ratified by a very small number of states). Even when the minimum
number of ratifications is reached, the treaty is, of course, in force only
between those states which have ratified it; it does not enter into force
for other states until they in turn have also ratified it.

A treaty can apply retroactively, but only if the contracting states
clearly intend it to do so. In the same way, the contracting states may
agree to apply a treaty provisionally between its signature and entry into
force; this is a useful device when a treaty deals with an urgent problem
but requires ratification. Under the Vienna Convention, however,
‘unless…the negotiating States have otherwise agreed, the provisional
application of a treaty …with respect to a State shall be terminated if
that State notifies the other States between which the treaty is being
applied provisionally of its intention not to become a party to the treaty’.14

Article 18 of the Vienna Convention provides:
 

A State is obliged to refrain from acts which would defeat the
object and purpose of a treaty when:

(a)  it has signed the treaty or has exchanged instruments con-
stituting the treaty subject to ratification, acceptance or ap-
proval, until it shall have made its intention clear not to be-
come a party to the treaty; or

(b) it has expressed its consent to be bound by the treaty, pend-
ing the entry into force of the treaty and provided that such
entry into force is not unduly delayed.

 
There is some authority for this rule in customary law, but the matter is
controversial.

Reservations
A state may be willing to accept most of the provisions of a treaty, but it
may, for various reasons, object to other provisions of the treaty. In such
cases states often make reservations when they become parties to a treaty.15

For example, the United States made a reservation concerning the death
penalty when it signed the International Covenant on Civil and Political
Rights.16 Article 2(1)(d) of the Vienna Convention defines a reservation as
 

a unilateral statement…made by a State, when signing, ratifying,
accepting, approving or acceding to a treaty, whereby it purports
to exclude or to modify the legal effect of certain provisions of
the treaty in their application to that State.

 
The effect of a reservation depends on whether it is accepted or rejected
by the other states concerned. A reservation to a bilateral treaty presents
no problems, because it is, in effect, a new proposal reopening the
negotiations between the two states concerning the terms of the treaty;
and, unless agreement can be reached about the terms of the treaty, no

14 Article 25(2), 1969 Vienna
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Mich. JIL 10 (1989), 362; C.Redgwell,
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Multilateral Treaties, BYIL 64 (1993),
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take up the topic of the law and practice
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16 See E.F.Sherman, The U.S. Death
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treaty will be concluded. In the case of a multilateral treaty the problem is
more complicated, because the reservation may be accepted by some states
and rejected by others.

The traditional rule was that a state could not make a reservation to a
treaty unless the reservation was accepted by all the states which had signed
(but not necessarily ratified) or adhered to the treaty. However, this rule
was undermined by the advisory opinion of the International Court of Justice
in the Genocide case.17 The Court said that the traditional theory was of
‘undisputed value’, but was not applicable to certain types of treaty. More
specifically, it was not applicable to the Genocide Convention, which sought
to protect individuals, instead of conferring reciprocal rights on the
contracting states. The Court therefore advised that
 

a State which has made…a reservation which has been objected to
by one or more of the parties to the [Genocide] Convention but not by
others, can be regarded as a party to the Convention if the reservation
is compatible with the object and purpose of the Convention.

 
Since different states may reach different conclusions about the compatibility
of a reservation, the practical effect of the Court’s opinion is that a state
making a reservation is likely to be regarded as a party to the treaty by
some states, but not by others.

Articles 19–21 of the Vienna Convention follow the principles laid down
by the Court in the Genocide case, but make a concession to the supporters
of the traditional rule by recognizing that every reservation is incompatible
with certain types of treaty unless accepted unanimously. The International
Law Commission’s proposals to this effect met a favourable response from
member states of the United Nations, and it is probable that the rules
contained in Articles 19–21 will be followed in the future, even by states
which are not parties to the Vienna Convention on the Law of Treaties.

Registration
Article 102(1) of the United Nations Charter provides that
 

[e]very treaty…entered into by any Member of the United Nations
after the present Charter comes into force shall as soon as possible
be registered with the Secretariat and published by it.18

 
Treaties between non-member states are not covered by Article 102, but
are often transmitted voluntarily to the Secretariat for ‘filing and recording’;
Article 80 of the Vienna Convention seeks, for the first time, to make
such transmission obligatory. Article 102 was intended to prevent states
entering into secret agreements without the knowledge of their nationals,
and without the knowledge of other states, whose interests might be
affected by such agreements.19 An additional advantage of Article 102
is that treaties are published in the United Nations Treaty Series
(UNTS), which is a useful work of reference.20 If states fail to register
a treaty, as sometimes happens, the treaty is not void; but ‘[n]o party
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to any such treaty…may invoke that treaty…before any organ of the
United Nations’.21

Application of treaties

Territorial scope of treaties
Article 29 of the Vienna Convention states: ‘Unless a different intention
appears from the treaty or is otherwise established, a treaty is binding
upon each party in respect of its entire territory.’22 This general rule is
often altered by a specific provision in a treaty. For instance, older treaties
often contained a ‘colonial clause’, which provided that the treaty shall
apply automatically only to each party’s metropolitan (that is, non-
colonial) territory, but that each party shall have the option of extending
it to one or more of its colonies. One advantage of a colonial clause was
that it enabled the wishes of the inhabitants of a colony to be considered
before the treaty was extended to the colony.

The interpretation of treaties is dealt with briefly in Articles 31–3 of
the Vienna Convention and will be taken up later when dealing with the
interpretation of the UN Charter.23

Treaties and third states
The general rule is that a treaty creates neither rights nor obligations for
third states (that is, states which are not parties to the treaty).24 But there
are exceptions to this general rule, which are laid down in detail in Articles
35–7 of the Convention. It is sometimes suggested that Article 2(6) of
the United Nations Charter (which is a treaty) imposes obligations on
states without their consent.25 What Article 2(6) actually says is that:
 

The Organization shall ensure that States which are not Members
of the United Nations act in accordance with these Principles
[that is, the principles of the United Nations, set out in Article 2
of the Charter] so far as may be necessary for the maintenance
of international peace and security.26

 
In reality, Article 2(6) does not even purport to impose obligations on
non-members; it merely announces the policy which the United Nations
will follow in its relations with non-members.

Application of successive treaties relating to the same
subject matter
It sometimes happens that a party to a treaty subsequently enters into
another treaty relating to the same subject matter, and that the provisions
of the two treaties are mutually inconsistent; the position is complicated
by the fact that the other party or parties to the second treaty may or
may not also be parties to the first treaty. Article 30 of the Vienna
Convention lays down detailed rules to deal with the resulting problems.27

Invalid treaties

Article 42(1) of the Vienna Convention provides:
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(1993), 257–90.
22 M.B.Akehurst, Treaties, Territorial
Application, EPIL 7 (1984), 510–11.
23 See Chapter 21 below, 364–8.
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25 On the nature and interpretation of
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364–8.
26 Article 2(6), UN Charter. See W.Graf
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7 (1984), 499–505; W.Karl, Treaties,
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The validity of a treaty or of the consent of a State to be bound by a
treaty may be impeached only through the application of the present
Convention.28

 
This is to prevent states attempting to evade inconvenient treaty obligations
by making far-fetched allegations that the treaty is invalid.

Provisions of municipal law regarding competence to
conclude treaties
The constitutions of many countries provide that the head of state may not
conclude (or, at least, may not ratify) a treaty without the consent of a
legislative organ.29 What happens if the head of state disregards such a rule
when entering into a treaty? Is the treaty valid or not? Opinion is divided.
One school of thought says that the treaty is void, although this conclusion
is sometimes limited to cases where the constitutional rule in question is
well known—an imprecise qualification which would be difficult to apply
in practice. Another school of thought considers that the treaty is valid, but
some supporters of this school are prepared to make exceptions when one
party to the treaty knew that the other party was acting in breach of a
constitutional requirement. Most states favour the latter point of view, which
is reflected in Article 46 of the Vienna Convention:
 

1 A State may not invoke the fact that its consent to be bound by a
treaty has been expressed in violation of a provision of its internal
law regarding competence to conclude treaties as invalidating
its consent unless that violation was manifest and concerned a
rule of its internal law of fundamental importance.

2 A violation is manifest if it would be objectively evident to any
State conducting itself in the matter in accordance with normal
practice and in good faith.

Treaties entered into by persons not authorized to represent
a state
Article 46 is essentially concerned with the relationship between the executive
and the legislature within a state. But it is one thing to say, as Article 46 in
effect does, that the executive’s act in making a treaty is binding on the
state; it is another thing to decide which particular members of the executive
are authorized to act in the name of the state. It would be absurd to suppose
that a state could be bound by the acts of a junior clerk in the same way
that it is bound by the acts of the Minister for Foreign Affairs.

Accordingly, Article 7(1) of the Vienna Convention provides:
 

A person is considered as representing a State for the purpose
of…expressing the consent of the State to be bound by a treaty if:

(a) he produces appropriate full powers; or
(b) it appears from the practice of the States concerned or from

other circumstances that their intention was to consider that
person as representing the State for such purposes and to
dispense with full powers.

 
Article 7(2) provides that heads of state, heads of government and ministers
for foreign affairs are, by virtue of their functions and without having to
produce full powers, considered as representing their state for the purpose
of performing all acts relating to the conclusion of a treaty.
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Article 8 provides:
 

An act relating to the conclusion of a treaty performed by a person
who cannot be considered under article 7 as authorized to
represent a State for that purpose is without legal effect unless
afterwards confirmed by that State.  

Specific restrictions on authority to express the consent
of a state
Although a person may be authorized to enter into a treaty on behalf of
a state, in accordance with Article 7, it sometimes happens that a specific
restriction is imposed on his authority; for example, he may be instructed
not to enter into a treaty unless it contains a particular provision to
which his state attaches importance. What happens if he disregards such
a restriction? Article 47 provides:
 

If the authority of a representative to express the consent of a
State to be bound by a particular treaty has been made subject
to a specific restriction, his omission to observe that restriction
may not be invoked as invalidating the consent expressed by
him unless the restriction was notified to the other negotiating
States prior to his expressing such consent.  

Coercion of a representative of a state
Article 51 of the Vienna Convention provides:
 

The expression of a State’s consent to be bound by a treaty which
has been procured by the coercion of its representative through
acts or threats directed against him shall be without any legal effect.30

Coercion of a state by the threat or use of force
Before the First World War, customary international law imposed no
limitations on the right of states to go to war,31 and consequently a treaty
procured by the threat or use of force against a state was as valid as any
other treaty. Since the First World War there has been a growing tendency
to regard aggression as illegal, and the corollary would seem to be that
treaties imposed by an aggressor are void. Accordingly, Article 52 of the
Vienna Convention provides:
 

A treaty is void if its conclusion has been procured by the threat
or use of force in violation of the principles of international law
embodied in the Charter of the United Nations.

 

Article 52 is an accurate statement of the modern law.32 When Article 52
of the Vienna Convention speaks of ‘the threat or use of force in violation
of the principles…embodied in the Charter of the United Nations’, it is
obviously referring to Article 2(4) of the Charter, which prohibits ‘the
threat or use of force…in any…manner inconsistent with the Purposes of
the United Nations’. The communist states and the more militant Third
World countries used to argue that ‘force’ in Article 2(4) covers economic
and political pressure as well as military force, and that treaties imposed
by economic or political pressure were therefore void. The Western
countries disagreed. The International Law Commission adopted

30 H.G.de Jong, Coercion in the
Conclusion of Treaties, NYIL 15 (1984),
209–47.
31 See Chapter 2 above, 13–20 and
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a neutral attitude in its commentary on the law of treaties, saying that the
meaning of ‘force’ ‘should be left to be determined in practice by interpretation
of the relevant provisions of the Charter’. However, it is submitted that the
interpretation placed on the word ‘force’ by the communist states and the
more militant Third World countries is an extremely strained interpretation.
Article 2(4) of the Charter gives effect to the principle, stated in the preamble
to the Charter, that ‘armed force shall not be used, save in the common interest’,
and a Brazilian amendment to extend Article 2(4) to include economic and
political coercion was rejected at the San Francisco conference, which drew
up the United Nations Charter in 1945.

Such treaties are often called ‘unequal treaties’, although the term is also
used to describe treaties whose terms are unfair, regardless of the
circumstances of their conclusion.33 States which argue that unequal treaties
are void seldom define their terms. Despite occasional suggestions to the
contrary by communist and militant Third World countries, the modern
rules against force do not operate retroactively. In other words, if a treaty
was procured by force at a time when force was not illegal, the validity of
the treaty is not affected by subsequent changes in the law which declare
that force is illegal and that treaties procured by force are void.34

Other causes of invalidity

According to the Vienna Convention, a state’s consent to be bound by a
treaty can be invalidated by mistake (in certain circumstances, specified in
Article 48), by the fraud of another negotiating state (Article 49), or by the
corruption of its representative by another negotiating state (Article 50). It is
uncertain whether these causes of invalidity existed in customary international
law. A treaty is void if it conflicts with ius cogens (Article 53).35

The consequences of invalidity

The consequences of invalidity vary according to the precise nature of the
cause of invalidity. In cases covered by Articles 8 and 51–3 of the Vienna
Convention, the treaty is void, or the expression of consent to be bound by
the treaty is ‘without legal effect’, which comes to the same thing. In cases
covered by Articles 46–50, however, the Vienna Convention says that a
state may merely invoke the vitiating factor as invalidating the treaty; the
effect of this formula is that the treaty is probably voidable rather than
void; the treaty is valid until a state claims that it is invalid, and the right to
make such a claim may be lost in certain circumstances (Article 45). The
vitiating factors mentioned in Articles 8 and 51–3 are more serious than
those mentioned in Articles 46–50, so this distinction is logical; but it is
doubtful whether it is as clearly established in customary law as the Vienna
Convention suggests.

In both cases, however, Articles 65–8 of the Vienna Convention provide
that a party challenging the validity of a treaty must notify the other parties
to the treaty and give them time to make objections before it takes any
action (although there are exceptions to this rule). If objections are
made, and if the resulting dispute is not settled within twelve months,
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Article 66 confers jurisdiction on the International Court of Justice
over disputes arising from Article 53 (ius cogens) and confers jurisdiction
over other disputes on a special conciliation commission set up under an
annex to the Convention. These provisions are obviously desirable in
order to prevent abuse of the rules concerning causes of invalidity, but
they represent an almost complete innovation when one compares them
with the pre-existing customary law; in particular, under customary law,
international courts and conciliation commissions do not have
jurisdiction over all cases concerning claims that a treaty is invalid, but
only over those cases which the parties agree to refer to the court or
conciliation commission.

Termination of treaties
Article 26 of the Vienna Convention provides: ‘Every treaty in force is
binding upon the parties to it and must be performed by them in good
faith.’ In other words, a state cannot release itself from its treaty
obligations whenever it feels like it; if it could, legal relations would
become hopelessly insecure. But the words ‘in force’ must not be
overlooked; few treaties last for ever, and, unless some provision is made
for the termination of treaties, the law will become hopelessly rigid. The
rules of law concerning the termination of treaties try to steer a middle
course between the two extremes of rigidity and insecurity.36 They work
fairly well, because every state is a party to hundreds of treaties on a
wide range of topics, and therefore has an interest in ensuring that the
right balance between security and flexibility is maintained in practice.
Article 42(2) of the Vienna Convention seeks to protect the security of
legal relations by providing: ‘The termination of a treaty, its denunciation
or the withdrawal of a party, may take place only as a result of the
application of the provisions of the treaty or of the present Convention.
The same rule applies to suspension of the operation of a treaty.’

Termination in accordance with the provisions of a treaty
Article 54 of the Vienna Convention provides: ‘The termination of a treaty
or the withdrawal of a party may take place; (a) in conformity with the
provisions of the treaty.’37 Indeed, the majority of modern treaties contain
provisions for termination or withdrawal. Sometimes it is provided that
the treaty shall come to an end automatically after a certain time, or when
a particular event occurs; other treaties merely give each party an option
to withdraw, usually after giving a certain period of notice.

Termination by consent of the parties

Article 54 of the Vienna Convention provides: ‘The termination of a treaty
or the withdrawal of a party may take place: (a)…(b) at any time by
consent of all the parties.’ At one time it used to be thought that the treaty
could be terminated only in exactly the same way as it was made; thus, a
ratified treaty could be terminated only by another ratified treaty, and not
by a treaty which came into force on signature alone. But this formalistic
view is no longer accepted. Indeed, the International Law Commission
thought that an agreement to terminate could even be implied if it was
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clear from the conduct of the parties that they no longer regarded the treaty
as being in force.38 The technical name for this method of termination is
‘desuetude’.39

Implied right of denunciation or withdrawal

Article 56 of the Vienna Convention provides:
 

1 A treaty which contains no provision regarding its termination
and which does not provide for denunciation or withdrawal is
not subject to denunciation or withdrawal unless:  

 
(a) it is established that the parties intended to admit the

possibility of denunciation or withdrawal; or
(b) a right of denunciation or withdrawal may be implied by

the nature of the treaty.  
 
2 A party shall give not less than twelve months’ notice of its intention

to denounce or withdraw from a treaty under paragraph 1.
 
It follows from the wording of Article 56 that a right of denunciation or
withdrawal can never be implied if the treaty contains an express provision
concerning denunciation, withdrawal, or termination.

It is uncertain to what extent Article 56 reflects customary law;40 this is
particularly true of paragraph l(b), which was added to the text of Article
56 at the Vienna conference by twenty-six votes to twenty-five with thirty-
seven abstentions. The provisions of Article 56 (especially paragraph 1(b))
reflect the views of most British writers, but many continental writers thought
that there could never be an implied right of denunciation or withdrawal
under customary international law. However, in Nicaragua v. USA, the
International Court of Justice seems to have accepted that Article 56 was
an accurate statement of customary law.41

Treaties of alliance and certain types of commercial treaties are often cited
as the main examples of the kind of treaty in which a right of denunciation or
withdrawal can be inferred from the nature of the treaty, within the meaning
of Article 56(1)(b). A similar inference can also probably be made in the case
of treaties conferring jurisdiction on international courts.42

Customary international law requires reasonable notice to be given
whenever an implied right of denunciation or withdrawal is exercised. Article
56(2) adds greater precision by requiring notice of at least twelve months.

Termination or suspension of a treaty as a consequence
of its breach (discharge through breach)

Article 60(1) of the Vienna Convention provides: ‘A material breach of a
bilateral treaty by one of the parties entitles the other to invoke the breach
as a ground for terminating the treaty or suspending its operation in whole
or in part.’43 The injured state’s power to terminate or suspend a treaty is
one of the main sanctions for breach of a treaty, but it is not the only one;
there is nothing to prevent the injured state claiming compensation instead
of, or in addition to, exercising its rights under Article 60(1).
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The problem is more complicated if the treaty is multilateral.
Obviously, breach by state A cannot entitle state B to denounce the treaty,
because that would not be fair to states C, D, E, and so on. Accordingly,
Article 60(2) provides:
 

A material breach of a multilateral treaty by one of the parties entitles:

(a) the other parties by unanimous agreement to suspend
the operation of the treaty in whole or in part or to terminate
it either:

  (i) in the relations between themselves and the de
faulting State, or

 (ii) as between all parties;

(b) a party specially affected by the breach to invoke it as a
ground for suspending the operation of the treaty in whole or
in part in the relations between itself and the defaulting State;

(c) any party other than the defaulting State to invoke the breach
as a ground for suspending the operation of the treaty in
whole or in part with respect to itself if the treaty is of such a
character that a material breach of its provisions by one party
radically changes the position of every party with respect to
the further performance of its obligations under the treaty.

 
An example of the type of treaty contemplated by paragraph 2(c) is a
disarmament treaty.44 Clearly, breach of a disarmament treaty by one
party constitutes a very serious threat to each of the other parties. But
should this entitle one of the injured parties to create a similar threat to
the other injured parties? Would it not be more appropriate to deal with
the problem under paragraph 2(a)? It is in any case doubtful whether
paragraph 2(c) really reflects customary law.

It is generally agreed that a right to terminate does not arise unless
the breach is a material (that is, serious) one. Article 60(3) defines a
material breach as: ‘(a) a repudiation of the treaty not sanctioned by the
present Convention; or (b) the violation of a provision essential to the
accomplishment of the object or purpose of the treaty’. This definition
is defective, because it does not make clear that violation of an essential
provision does not constitute a material breach unless it is a serious
violation. If a state makes a treaty to deliver 5,000 tons of tin and delivers
only 4,999 tons, a literal interpretation of Article 60(3) would imply
that the other party could denounce the treaty because of this minor
violation of an essential provision—which is repugnant to common sense.

Breach does not automatically terminate a treaty; it merely gives the injured
party or parties an option to terminate or suspend the treaty, and, according
to Article 45, an injured party loses the right to exercise this option
 

if, after becoming aware of the facts:

(a) it shall have expressly agreed that the treaty�remains
in force or continues in operation, as the case may be;
or

(b) it must by reason of its conduct be considered as having
acquiesced� in its [that is, the treaty�s] maintenance in
force or in operation, as the case may be.

44 See Chapter 20 below, 342.
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The power of the injured party or parties to terminate or suspend a treaty
may also be modified or excluded by the treaty itself.45

Supervening impossibility of performance
Article 61 of the Vienna Convention provides:
 

1 A party may invoke the impossibility of performing a treaty as a
ground for terminating or withdrawing from it if the impossibility
results from the permanent disappearance or destruction of
an object indispensable for the execution of the treaty. If the
impossibility is temporary, it may be invoked only as a ground
for suspending the operation of the treaty.

2 Impossibility of performance may not be invoked by a party as a
ground for terminating, withdrawing from or suspending the
operation of a treaty if the impossibility is the result of a breach
by that party either of an obligation under the treaty or of any
other international obligation owed to any other party to the treaty.

 
It is not hard to think of examples; for instance, a treaty providing that the
waters of a particular river be used for irrigation would become impossible of
performance if the river dried up. The Vienna Convention regards the
impossibility not as automatically terminating the treaty, but as merely giving a
party an option to terminate; this point was controversial in customary law.

Fundamental change of circumstances (rebus sic stantibus)
A party is not bound to perform a treaty if there has been a fundamental
change of circumstances since the treaty was concluded. In previous centuries
writers tried to explain this rule by saying that every treaty contained an
implied term that it should remain in force only as long as circumstances
remained the same (rebus sic stantibus) as at the time of conclusion. Such
an explanation must be rejected, because it is based on a fiction, and because
it exaggerates the scope of the rule. In modern times it is agreed that the
rule applies only in the most exceptional circumstances; otherwise it could
be used as an excuse to evade all sorts of inconvenient treaty obligations.

Article 62 of the Vienna Convention confines the rule within very
narrow limits:

 
1 A fundamental change of circumstances which has occurred

with regard to those existing at the time of the conclusion of a
treaty, and which was not foreseen by the parties, may not be
invoked as a ground for terminating or withdrawing from the
treaty unless:  

 
(a) the existence of those circumstances constituted an

essential basis of the consent of the parties to be bound by
the treaty; and

(b) the effect of the change is radically to transform the extent
of obligations still to be performed under the treaty.  

 
2 A fundamental change of circumstances may not be invoked

as a ground for terminating or withdrawing from the treaty:  
 

(a) if the treaty established a boundary; or
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(b) if the fundamental change is the result of a breach by
the party invoking it either of an obligation under the
treaty or of any other international obligation owed to
any other party to the treaty.  

 
3 If, under the foregoing paragraphs, a party may invoke a

fundamental change of circumstances as a ground for
terminating or withdrawing from a treaty it may also invoke the
change as a ground for suspending the operation of the treaty.

 
In the Fisheries Jurisdiction case the International Court of Justice said
that Article 62 ‘may in many respects be considered as a codification of
existing customary law on the subject’.46

Some writers consider that the change of circumstances automatically
terminates the treaty; others hold that it merely gives a state an option
to terminate. The Vienna Convention adopts the latter approach;
moreover, the option to terminate may be lost in certain circumstances
under Article 45.47

No doubt treaties often need to be altered, to bring them into line
with changing conditions. But the rebus sic stantibus rule is an unsuitable
method for achieving this end; it applies only in extreme cases, and,
when it does apply, its effect is not to alter a treaty, but to terminate it.
Alterations, as opposed to termination, can be brought about only by
agreement, and not all states are prepared to agree to amendments which
go against their interests; sometimes they fear that making concessions
to one state will induce other states to demand similar changes in other
treaties. But the desire of states to obtain the goodwill of other states
often induces them to make the necessary concessions. Moreover, the
United Nations General Assembly has a power to recommend alterations
of treaties, under Article 14 of the United Nations Charter, which
provides: ‘the General Assembly may recommend measures for the
peaceful adjustment of any situation, regardless of origin, which it deems
likely to impair the general welfare or friendly relations among nations.’48

Emergence of a new peremptory norm (ius cogens)

Article 64 of the Vienna Convention provides: ‘If a new peremptory
norm of general international law emerges, any existing treaty which is
in conflict with that norm becomes void and terminates.’ The treaty
does not, however, become void retroactively.49

Outbreak of war
The Vienna Convention does not deal with the effects of war50 on treaties,
apart from stating that ‘the provisions of the present Convention shall not
prejudge any question that may arise in regard to a treaty…from the
outbreak of hostilities between States’ (Article 73). The problem is
extremely complicated.51 Originally, war was regarded as ending all treaties
between belligerent states, but this rule has now been partly abandoned.
Maybe it is not so much the rule which has changed, as the nature of the
treaties to which the rule applies. It was sensible to say that war ended all
treaties between belligerent states when most treaties were bilateral

46 UK v. Iceland (Jurisdiction), ICJ Rep.
1973, 3, 18, para. 36; on this case see
Chapter 3, 43 above and Chapter 12,
183 below. See also the Free Zones
case (1932), PCIJ, series A/B, no. 46,
156–8.
47 See text above, 143.
48 See Chapter 22 below, 387.
49 See Article 71 (2), Vienna
Convention. On ius cogens generally,
see Chapter 3 above, 57–8.
50 See Chapter 19 below, 309.
51 J.Delbrück, War, Effect on Treaties,
EPIL 4 (1982), 310–15.
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multilateral ‘law-making treaties’,52 to which neutrals as well as belligerents
are parties.

In any case, this tangled branch of the law is less important now than it
used to be, for two reasons. First, when states are engaged in hostilities
nowadays, they seldom admit that they are in a state of war in the technical
sense; and, unlike war, hostilities falling short of war do not generally
terminate treaties between the hostile states. Second, the peace treaty or
other instrument which terminates a modern war usually provides what is
to happen to pre-war treaties (or at least bilateral treaties) between the
belligerent states, so that it is unnecessary to apply the rules of customary
law on this point.

Consequences of termination or suspension

Rules concerning the consequences of termination or suspension of a treaty
are laid down in Articles 70, 71(2) and 72 of the Vienna Convention, which
are too detailed to be discussed here. Many of the rules in the Vienna
Convention laying down the procedure to be followed when a treaty is
alleged to be invalid also apply, mutatis mutandis, to termination or
suspension; this is particularly true of Articles 65–8.53  

 



10 Acquisition of territory

 
‘Acquisition of territory’ is an abbreviated way of describing acquisition
of sovereignty over territory.1 Sovereignty, that much abused word,2 is
here used in a specialized sense; sovereignty over territory means ‘the
right to exercise therein, to the exclusion of any other state, the functions
of a state’.3 But it is not necessarily unlimited. Other states may, by treaty
or local custom, acquire minor rights over the territory, such as a right
of way across it. Even the right of a state to transfer its territory to
another state, which is often regarded as the acid test of sovereignty
over territory, may be limited by treaty. For instance, by the 1955 State
Treaty for the Re-Establishment of an Independent and Democratic
Austria, Austria agreed not to enter into political or economic union
with Germany.4 Again, under the 1713 Treaty of Utrecht, Great Britain
agreed to offer Gibraltar to Spain before attempting to transfer
sovereignty over Gibraltar to any other state.5

Modes of acquisition of territory

The traditional view is that there are several distinct modes by which
sovereignty can be acquired over territory. The classification of these
modes was originally borrowed from the Roman law rules on the
acquisition of property, which is not surprising, since sovereignty over
territory bears some resemblance to ownership of property; and in the
sixteenth and seventeenth centuries, when modern international law
began to develop, the then current theories of absolute monarchy tended
to regard a state’s territory as the private estate of the monarch. But
there are several ways in which this use of private law concepts produces
a distorted view of modern international law. In particular, it presupposes
that transfers of territory take place between already existing states, just
as transfers of property take place between already existing individuals.
In recent years, however, the most frequent form of transfer of territory
(more precisely: the transfer of sovereignty over territory) has occurred
when a colony has become independent;6 since territory is an essential
ingredient of statehood,7 the birth of the state and the transfer of territory
are inseparable—a state is its territory. In the pages which follow, an
attempt will be made to fit the emergence of new states into the traditional
list of modes of acquisition of territory; but it must be confessed that the
emergence of new states does not fit very well into that list.

Another preliminary point to notice about modes of acquisition is that

1 G.Schwarzenberger, Title to Territory:
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(1967), 308–24; J.A.Andrews, The
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NYIL 13 (1982), 61–91; S.T.Bernardez,
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2 See Chapter 2 above, 17–18.
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Solution to the Problem of Gibraltar,
1994; S.J.Lincoln, The Legal Status of
Gibraltar: Whose Rock is it Anyway?,
Fordham ILJ 18 (1994), 285–31.
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BYIL 41 (1965–66), 411–16; see
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7 See Chapter 5 above, 75–6.
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they are fully relevant only when title to territory is uncertain. For instance,
the Shetland Isles have been part of the United Kingdom for so long that all
states recognize them as part of the United Kingdom, and no one bothers to
ask how the United Kingdom first acquired it.

Cession
Cession is the transfer of territory, usually by treaty, from one state to another.
If there were defects in the ceding state’s title, the title of the state to which
the territory is ceded will be vitiated by the same defects; this is expressed by
the Latin maxim, nemo dat quod non habet (nobody gives what he does not
have). For instance, in the Island of Palmas case,8 Spain had ceded the
Philippine islands to the United States by the Treaty of Paris 1898; the treaty
described the island of Palmas as forming part of the Philippines. But when
the United States went to take possession of the island, it found it under
Dutch control. In the ensuing arbitration between the United States and the
Netherlands, the United States claimed that the island had belonged to Spain
before 1898, and that the United States had acquired the island from Spain
by cession. The arbitrator, Max Huber, held that, even if Spain had originally
had sovereignty over the island (a point which he left open), the Netherlands
had administered it since the early eighteenth century, thereby supplanting
Spain as the sovereign over the island.9 Since Spain had no title to the island
in 1898, the United States could not acquire title from Spain.

Except for territorial changes following the conclusion of peace treaties,
cession of territory (such as France’s cession of Louisiana to the United
States for 60 million francs in 1803, or Britain’s cession of the island of
Heligoland to Germany, in exchange for Zanzibar, in 1890) has now become
rare and concerns marginal areas, such as, for example, the transfer of the
Swan Islands in 1971 by the United States to Honduras.

Occupation

Occupation is the acquisition of terra nullius—that is, territory which,
immediately before acquisition, belonged to no state.10 The territory may never
have belonged to any state, or it may have been abandoned by the previous
sovereign. Abandonment of territory requires not only failure to exercise
authority over the territory, but also an intention to abandon the territory.11

This corresponds roughly to the distinction in municipal law between losing
property and throwing it away. Nowadays there are hardly any parts of the
world that could be considered as terra nullius, because most of the land areas
of the globe are at present placed under the territorial sovereignty of an existing
state. But many modern disputes over territory have their roots in previous
centuries, when territory was frequently acquired by occupation, for example,
the sovereignty dispute between Argentina and the UK over the Falkland
Islands.12 In previous centuries European international lawyers were sometimes
reluctant to admit that non-European societies could constitute states for the
purposes of international law, and territory inhabited by non-European peoples
was sometimes regarded as terra nullius.13

Territory is occupied when it is placed under effective control. The
requirements of effective control have become increasingly strict in
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international law, as unoccupied territory has become increasingly scarce.
In the sixteenth century, when large areas of unoccupied territory were being
discovered,14 effective control was interpreted very liberally; indeed, mere
discovery gave a state an ‘inchoate title’, that is, an option to occupy the
territory within a reasonable time, during which time other states were not
allowed to occupy the territory. As time went on, international law demanded
more and more in order to constitute effective control.15 However, even in
modern times, effective control is a relative concept; it varies according to
the nature of the territory concerned. It is, for instance, much easier to
establish effective control over barren and uninhabited territory than over
territory which is inhabited by fierce tribes; troops would probably have to
be stationed in the territory in the latter case, but not in the former. Effective
control is also relative in another sense, which was stressed by the Permanent
Court of International Justice in the Eastern Greenland case:
 

Another circumstance which must be taken into account…is the
extent to which the sovereignty is also claimed by some other
Power. In most of the cases involving claims to territorial
sovereignty which have come before an international tribunal,
there have been two competing claims to sovereignty, and the
tribunal has had to decide which of the two is the stronger…in
many cases the tribunal has been satisfied with very little in the
way of actual exercise of sovereign rights, provided that the other
State could not make out a superior claim. This is particularly
true in the case of claims to sovereignty over areas in thinly
populated or unsettled countries.16

 
(In this case the Court held that Denmark had sovereignty over all of
Greenland and dismissed the claim of Norway that a certain area known
as Eirik Raudes Land was terra nullius when Norway issued a declaration
of occupation in 1931.)

Some cases say that a state, in order to acquire territory by occupation,
must not only exercise effective control, but must also have ‘the intention
and will to act as sovereign’.17 Consequently,
 

the independent activity of private individuals is of little value
unless it can be shown that they have acted in pursuance
of…some…authority received from their Governments or that in
some other way their Governments have asserted jurisdiction
through them.18

 
Sometimes states may agree not to make claims to particular territory, so
that the territory in effect remains terra nullius. Examples can be found in
Article 2 of the 1967 Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space including the Moon and
Other Celestial Bodies (Outer Space Treaty)19 and in the 1959 Antarctica
Treaty.20 Before 1959 several states had laid claims to various areas of
Antarctica, but the area claimed by one state sometimes overlapped
with an area claimed by another state, and none of the areas was subject
to effective control by the states concerned. The 1959 treaty has been
ratified by all the states actively interested in Antarctica, and no
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state party to the treaty might withdraw from it during the first thirty years.
The treaty provides for freedom of movement and scientific exploration
throughout Antarctica; the parties agree to cooperate with one another and
not to use Antarctica for military purposes. Existing claims to sovereignty
in Antarctica are not affected by the treaty, but Article IV provides:
 

No acts or activities taking place while the present Treaty is in force
shall constitute a basis for asserting, supporting or denying a claim
to territorial sovereignty in Antarctica or create any rights of
sovereignty in Antarctica. No new claim, or enlargement of an
existing claim, to territorial sovereignty in Antarctica shall be asserted
while the present Treaty is in force.

 
Meanwhile, Antarctica has been placed under an international treaty regime
aiming at the protection of its resources and environment.21 With other
areas beyond national jurisdiction, such as the high seas, the deep sea-bed
and outer space, Antarctica is now viewed as belonging to the ‘international
commons’ governed by the ambiguous principle of the ‘common heritage
of mankind’.22

Prescription
Like occupation, prescription23 is based on effective control over territory.
As in the case of occupation, effective control probably needs to be
accompanied by ‘the intention and will to act as sovereign’. The difference
between prescription and occupation is that prescription is the acquisition
of territory which belonged to another state, whereas occupation is
acquisition of terra nullius. Consequently the effective control necessary to
establish title by prescription must last for a longer period of time than the
effective control which is necessary in cases of occupation; loss of title by
the former sovereign is not readily presumed.

Effective control by the acquiring state probably needs to be accompanied
by acquiescence on the part of the losing state; protests,24 or other acts or
statements which demonstrate a lack of acquiescence, can probably prevent
acquisition of title by prescription.25 This explains why, in the Island of
Palmas case, the arbitrator emphasized the absence of Spanish protests
against Dutch acts on the island.26

Although occupation and prescription can be distinguished from one
another in theory, the difference is usually blurred in real life, because often
one of the very points in dispute is whether the territory was terra nullius or
was subject to the sovereignty of the ‘first’ state before the ‘second’ state
arrived on the scene. For instance, the judgment in the Island of Palmas
case does not make clear whether the island was under Spanish sovereignty
before the Dutch began to exercise control. Many of the cases which
textbooks classify as cases on occupation could equally well be regarded as
cases on prescription, and vice versa. When faced with competing claims,
international tribunals often decide in favour of the state which can prove
the greater degree of effective control over the disputed territory,
without basing their judgment on any specific mode of acquisition. For
instance, in the Eastern Greenland case,27 the Permanent Court of
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International Justice gave judgment to Denmark because Denmark had
exercised greater control than Norway over Eastern Greenland, but the
court did not specify the mode whereby Denmark had acquired
sovereignty.

Operations of nature
A state can acquire territory through operations of nature—for example,
when rivers silt up, or when volcanic islands emerge in a state’s internal
waters or territorial sea. Such events are rare and unimportant, and there
is little point in discussing the detailed rules.28

Adjudication
Adjudication is sometimes listed as a mode of acquisition, but its status
is doubtful.29 In theory, a tribunal’s normal task is to declare the rights
which the parties already have, not to create new rights; in theory,
therefore, adjudication does not give a state any territory which it did
not already own. A number of such cases have also recently beeen brought
to the International Court of Justice.30 Another important recent case
was decided by an arbitral tribunal in the Taba dispute between Israel
and Egypt, involving a small piece of land on the western shore of the
Gulf of Aqaba, where Israelis had constructed a hotel during the period
of military occupation.31

On the other hand, it sometimes happens that states set up a boundary
commission to mark out an agreed boundary, but empower it to depart
to some extent from the agreed boundary (for example, to prevent a
farm being cut in two); however, this power of the boundary commission
is derived from the treaty setting it up, and the transfer of territory may
therefore be regarded as a sort of indirect cession.32 A different matter is
the determination of a boundary by the United Nations Security Council
in exercise of its powers under Chapter VII of the United Nations Charter,
as in the case of the demarcation of the border between Iraq and Kuwait
by a Commission after the Gulf War.33

Conquest
Normally a state defeated in a war used to cede territory to the victor
by treaty, but conquest alone, without a treaty, could also confer title
on the victor under the traditional law.34 However, acquisition of
territory by conquest was not lawful unless the war had come to an
end. If the defeated state entered into a peace treaty which ceded
territory to the victor, or which recognized the victor’s title, it was
clear that the war had come to an end. In the absence of a peace treaty,
it was necessary to prove that the war had come to an end in a different
way, by producing clear evidence that all resistance by the enemy state
and by its allies had ceased; thus the German annexation of Poland
during the Second World War was invalid, because Poland’s allies
continued the struggle against Germany.35 In law, Germany was merely
the belligerent occupant of Poland, and its rights were very much more
limited than they would have been if the annexation had been valid. In
addition, the conqueror acquired territory only if he intended to do
so; in 1945 the Allies expressly disclaimed the intention of annexing
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Germany, although they had occupied all of Germany’s territory and defeated
all of Germany’s allies.36

In the nineteenth century, it was inevitable that international law should
allow states to acquire territory by conquest, because at that time customary
international law imposed no limit on the right of states to go to war.37

During the twentieth century there has been a growing movement,
culminating in the United Nations Charter, to restrict the right of states to
go to war; as a general rule, the use of force is now illegal, with certain
exceptions such as self-defence.38 What effect has this revolutionary change
in the law had upon the possibility of acquiring territory by conquest?

We have already seen that the better view is that a treaty imposed by
an aggressor is now void.39 Since an aggressor state cannot acquire territory
by conquering another state and forcing it to sign a treaty of cession, it
must follow a fortiori that an aggressor cannot acquire territory by
conquest alone. Some authors indeed argue that such annexation cannot
even be recognized as legal by other states.40 This view was prepared by
the Stimson Doctrine. In 1931 Japanese troops set up the puppet state of
Manchukuo in Manchuria, which had until then formed part of China.
Almost all states considered that Japan was guilty of aggression, and the
American Secretary of State, Stimson, announced that his government
would not recognize situations brought about by aggression.41 The
following year the Assembly of the League of Nations passed a resolution
stating that ‘it is incumbent upon the members of the League of Nations
not to recognize any situation, treaty or agreement which may be brought
about by means contrary to the Covenant of the League of Nations or to
the Pact of Paris’.42 In 1970 the United Nations General Assembly declared
that it was a basic principle of international law that ‘no territorial
acquisition resulting from the threat or use of force shall be recognized as
legal’.43 These resolutions suggest that there is a duty to withhold
recognition, but states have not always acted in accordance with them.
For instance, three years after the Italian conquest of Ethiopia in 1936,
the conquest was recognized de jure by the United Kingdom; and the
United Kingdom also recognized (although only de facto) the Soviet
conquest of the Baltic republics in 1940.44 The only effect of the Stimson
Doctrine seems to have been to delay the grant of recognition, not to
prevent it. An example for the practice of non-recognition of territorial
change through annexation has been the case of the Baltic states. The
view that any annexation based upon the unauthorized use of force is
illegal and is not to be recognized seems to find support in recent
developments in connection with the annexation of Kuwait by Iraq. In
Resolution 662/1990 of 9 August 1990 the UN Security Council
unanimously declared the annexation null and void and called upon states
and institutions not to recognize it and to refrain from any action that
might be interpreted as indirect recognition.45

But, until such time as the international community is determined to
consistently prevent aggressors from enjoying the fruits of their crimes, the
idea that an aggressor cannot acquire a good title to territory is liable to
produce a serious discrepancy between the law and the facts. Ideally, the
facts should be brought into line with the law, but, if states are not
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prepared to take action to alter the facts, the only alternative is to bring
the law into line with the facts. One view is that this can be done by
means of recognition: an aggressor’s title is invalid, simply because it is
based on aggression, but its defects are cured when it is recognized de
jure by other states. In this exceptional situation recognition would have
a constitutive effect.46

It is true that de jure recognition excludes claims for reparations and
the invocation of invalidity of the title to territory by the state granting
such recognition. But the concept of recognition by third states in itself
is not a sufficient explanation for the possibility of the acquistion of
territory in spite of unlawful forceful annexation. The real reason is the
principle of effectiveness,47 based upon the passage of time and the
requirements of legal stability, which comes into play if it is impossible
within a certain period to achieve a reversal of the illegal situation. The
mere passage of time and undisturbed possession, whereby the reaction
or non-reaction by third states naturally is a significant factor, leads to a
‘historical consolidation’, as referred to by the International Court of
Justice in the Fisheries case.48

What about the ‘innocent’ parties to a war? Can they still acquire
territory by conquest? The Declaration on Principles of International
Law concerning Friendly Relations and Cooperation among States in
Accordance with the Charter of the United Nations, passed by the General
Assembly in 1970, suggests that they cannot:49

 
The territory of a State shall not be the object of military
occupation resulting from the use of force in contravention of
the provisions of the Charter. The territory of a State shall not be
the object of acquisition by another State resulting from the threat
or use of force.

 
In these words, the Declaration makes a significant distinction between
military occupation and acquisition of territory. Military occupation (this
is the same as belligerent occupation)50 is unlawful only if it results from
the use of force in contravention of the Charter; any threat or use of
force, whether it is in contravention of the Charter or not, invalidates
acquisition of territory.51

After the Arab-Israeli hostilities of June 1967, the Security Council
and General Assembly of the United Nations did not condemn either side
for committing aggression: draft resolutions condemning Israel were
defeated. But the General Assembly and the Security Council have
repeatedly declared by overwhelming majorities that Israel is not entitled
to annex any of the territory which it overran in 196752 —which provides
further support for the view that the modern prohibition of the acquisition
of territory by force applies to all states, and not merely to aggressor
states. However, just as titles based on conquests by aggressors can be
validated by the principle of effectiveness, so can titles based on conquests
by non-aggressor states.

The modern rules prohibiting acquisition of territory by conquest are
concerned only with international wars, not with civil wars.53 No breach of
international law is therefore committed when part of a state’s inhabitants
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succeed in setting up a new state by winning a civil war of secession,54 as
happened in Algeria in 1956–62, or, of course, if secession occurs with the
consent of the government in power, as in the case of the independence of
Eritrea from Ethiopia in 1993.55

Acquiescence, recognition and estoppel

Acquiescence, recognition and estoppel56 play a very important role in the
acquisition of territory, although they are not, strictly speaking, modes of
acquisition. Where each of the rival claimants can show that it has exercised
a certain degree of control over the disputed territory, an international
tribunal is likely to decide the case in favour of the state which can prove
that its title has been recognized by the other claimant or claimants. Such
recognition may take the form of an express statement, or it may be inferred
from acquiescence (that is, failure to protest against the exercise of control
by one’s opponent). Recognition of a state does not necessarily entail
recognition of all the territorial claims made by that state. But in every case
recognition or acquiescence by one state has little or no effect unless it is
accompanied by some measure of control over the territory by the other
state; failure to protest against a purely verbal assertion of title unsupported
by any degree of control does not constitute acquiescence.57

It is sometimes said that recognition or acquiescence gives rise to an
estoppel. Estoppel is a technical rule of the English law of evidence; when
one party makes a statement of fact and another party takes some action
in reliance on that statement, the courts will not allow the first party to
deny the truth of his statement if the party who acted in reliance on the
statement would suffer some detriment in the event of the statement being
proved to be false. Transposed into the context of international disputes
over territory, the rule would mean that a state which had recognized
another state’s title to particular territory would be estopped from denying
the other state’s title if the other state had taken some action in reliance
on the recognition, for example by constructing roads in the territory
concerned, because the state constructing the roads would have been
wasting its money if its title turned out to be unfounded. The attitude of
international law towards estoppel is not always consistent. Sometimes
international law insists on the English requirements of reliance and
detriment;58 at other times it does not.59 In the Gulf of Maine case, the
International Court of Justice said that ‘the element of detriment…
distinguishes estoppel stricto sensu from acquiescence’;60 in other words,
detriment is necessary for estoppel but not for acquiescence. But estoppel
and acquiescence probably have the same effects as one another, because
the Court also said that acquiescence and estoppel were ‘different aspects
of one and the same institution’, since both concepts ‘follow from the
fundamental principles of good faith and equity’.61

Again, estoppel in international law sometimes has the effect of making
it impossible for a party to contradict its previous acts, behaviour or
statements, as in English law;62 in other cases it is merely evidential (that is,
its effect is simply to make it difficult for a party to contradict its previous
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conduct).63 In the dispute between Thailand and Cambodia over the
ancient Temple of Preah Vihear, which is located on the Danrek mountains
forming part of the boundary between the two countries, the International
Court of Justice held that the Siamese authorities had acquiesced for
many years by failing to object to a map that had been drawn up by a
mixed commission in 1908, showing the temple as being on the
Cambodian side.64

We have already seen that acquiescence and recognition play a crucial
role in cases of prescription.65 But they are equally relevant to other
modes of acquisition. For instance, in the Eastern Greenland case,
Norway claimed to have acquired Eastern Greenland by occupation—a
claim which presupposed that Eastern Greenland had been terra nullius
before the Norwegian claim was made. Norway lost because Denmark
had exercised more control over Eastern Greenland than Norway had
done, and because Norway, by its actions, had recognized Denmark’s
title to the whole of Greenland.66 Acquiescence and recognition can also
be important in interpreting treaties of cession.

States are no longer allowed to acquire territory by conquest, but the
invalidity of such acquisitions of territory can be cured by recognition
by the victim of the conquest. In an attempt to prevent such acquisitions
being validated by recognition, in the Friendly Relations Declaration of
1970 the General Assembly has declared that ‘no territorial acquisition
resulting from the threat or use of force shall be recognized as legal’.67

But it remains to be seen whether states will withhold recognition
indefinitely from such territorial acquisitions. However, recognition is
subject to special rules in this context. First, it must take the form of an
express statement, and cannot be implied.68 Second, it cannot validate
acquisition of territory by conquest unless it is de jure; if the recognizing
state says that it recognizes the conquest only de facto, it is saying in
effect that it regards the conqueror’s title as defective, and such a statement
obviously cannot give the conqueror a good title to the territory. Third,
recognition by the victim of the conquest needs to be supplemented by
recognition by third states, partly because the acquisition of territory by
force is a matter of concern to the whole international community,69 and
partly because recognition by third states is needed to provide evidence
that the victim granted recognition freely and without duress. In the
case of other modes of acquisition of territory, recognition by rival
claimants is what counts, although recognition by third states does have
a slight evidential value.70

Intertemporal law

The rules governing acquisition of territory have changed over the
centuries. This produces a problem of ‘intertemporal law’: which
century’s law is to be applied to determine the validity of title to territory?
The generally accepted view is that the validity of an acquisition of
territory depends on the law in force at the moment of the alleged
acquisition; this solution is really nothing more than an example of the
general principle that laws should not be applied retroactively.71
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But the generally accepted view has to some extent been undermined by
the Island of Palmas case, where the arbitrator, Max Huber, said:
 

a distinction must be made between the creation of rights and the
existence of rights. The same principle which subjects the act creative
of a right to the law in force at the time the right arises, demands that
the existence of right, in other words its continued manifestation,
shall follow the conditions required by the evolution of law.72

 
Therefore, as the requirements of the law for the maintenance of territory
become stricter, a state has to do more and more in order to retain its
title—it must continue to run all the time in order to stay in the same
place. Max Huber’s decision was clearly correct on the facts; increased
Spanish action on the island of Palmas was necessary to prevent the Dutch
gaining a title by prescription. But the wide terms in which Max Huber
expressed himself seem to virtually deny the effect of the rule that the
validity of an acquisition of territory depends on the law in force at the
time of the alleged acquisition.

This problem is particularly acute in the case of titles based on conquest.
Nowadays conquest cannot confer title; in the past it could. Do old titles
based on conquest now become void? If so, the results could be very startling;
carried to its logical conclusion, this suggestion would mean that North
America would have to be handed back to the Indian nations, and that the
English would have to hand Wales back to the Welsh. It is therefore not
surprising that the General Assembly declared in 1970 that the modern
prohibition against the acquisition of territory by conquest should not be
construed as affecting titles to territory created ‘prior to the Charter regime
and valid under international law’.73 On the other hand, if state A conquered
part of state B’s territory in the nineteenth century, state B may suffer from
a sense of injustice and be tempted to break the law if it is told that it is not
allowed to reconquer that territory now.

The Indian invasion of Goa in 1961 demonstrates the difficulties of
doing justice in such a situation. Portugal acquired Goa by conquest in the
sixteenth century, and India recognized the Portuguese title after becoming
independent in 1947. However, in the Security Council debates which
followed the invasion, India argued that Portugal’s title was void because it
was based on colonial conquest. Such a view is correct under twentieth-
century notions of international law, but hardly under sixteenth-century
notions. The sympathies of most of the members of the United Nations lay
with India, and neither the Security Council nor the General Assembly
condemned India’s action.74 But this does not necessarily mean that they
thought that India’s action was legally justified. Where a rule of law works
well in most cases but causes injustice in isolated cases, the best solution
may be to turn a blind eye to violations of the rule in those isolated cases. In
some municipal legal systems the authorities often exercise a good deal of
discretion in deciding whether or not to prosecute. The United Nations
seems to have reacted in the same way to India’s invasion of Goa.

India’s invasion of Goa had an ironic sequel. A year later China invaded
some areas in the Himalayas held by India, arguing that these areas had
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originally been seized from China by a colonial power (Britain), that
Britain’s title was invalid because it was based on colonial conquest, that
the title which India had inherited from Britain was similarly invalid, and
that China was entitled to use force to recover the territory in question,
just as India had done in Goa.75 The argument that conquests in previous
centuries are invalid is an argument which cuts both ways, and most states
therefore do not accept it. Even communist China has shown itself less
interested in regaining lost territory than in securing admissions from its
neighbours that the boundaries between them and China were established
by imperialist aggression; once such an admission has been made (for
example, by Pakistan and Burma), China has been prepared to negotiate
a new boundary which is almost indistinguishable from the old. If India
and the Soviet Union had been prepared to make such an admission, they
could probably have avoided their boundary disputes with China.76

Legal and political arguments

In territorial disputes, legal and political arguments are often used side by
side—so much so that it is sometimes difficult to distinguish one from the
other. There are good reasons for this; a state which has relied solely on
legal arguments might be suspected of having a weak case politically, and
a state which has relied solely on political arguments might be suspected
of having a weak case legally. Besides, territorial disputes arouse
extraordinary passions—people are prepared to fight and die rather than
surrender an inch of their territory, however useless the territory in dispute
may be—and in these circumstances it is hardly to be expected that people
will be able to distinguish between what the law is and what it ought to
be. Sometimes the confusion is deliberate. As noted by Jennings: ‘If a
political argument can be made to possess legal overtones, and the legal
distinction between meum and turn blurred, the claimant may be enabled
to convey the impression to others and, perhaps more importantly, to
himself that he already possesses a claim in the sense of a legal title.’77

The main political arguments which are used in territorial disputes
are the principles of geographical contiguity, of historical continuity and
of self-determination.78 The meaning and function of these principles
can be understood by considering briefly the position of Northern
Ireland.79 It is generally agreed that Northern Ireland forms part of the
United Kingdom from the point of view of international law; but the
Republic of Ireland argues that Northern Ireland should be reunited
with the Republic, because the two halves of Ireland form a natural
geographical unit (geographical contiguity) and were administered as a
political unit for centuries until 1922 (historical continuity); the United
Kingdom replies that the majority of the population of Northern Ireland
wishes to remain part of the United Kingdom (self-determination).

Such principles cannot, by themselves, create a legal title to territory. In
the Island of Palmas case, the arbitrator said of the principle of contiguity:
 

It is impossible to show the existence of a rule of positive international
law to the effect that islands situated outside territorial waters
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should belong to a State from the mere fact that its territory forms
the terra firma (nearest continent or island of considerable size).80

 
That does not mean, however, that such principles have no legal relevance:
 

Contiguity is no more than evidence raising some sort of presumption
of effective occupation—a presumption that may be rebutted by better
evidence of sovereign possession by a rival claimant.81

 
In other words, the principle of contiguity can be taken into account by
international tribunals in borderline cases. So, presumably, can the principles
of self-determination and historical continuity; where there is genuine doubt
about the effectiveness of a state’s control over territory, the loyalties of the
inhabitants, or the fact that the territory has traditionally formed part of a
larger administrative unit, may constitute evidence of effective control by a
claimant state.

Minor rights over territory

So far we have been considering the situation where a state exercises full
and exclusive sovereignty over territory. But there are also lesser rights over
territory, which, although rare, deserve brief mention. Two states may agree
to exercise sovereignty jointly over a certain territory. This is known as a
condominium,82 and resembles co-ownership in municipal law. The New
Hebrides Islands (now Vanuatu) in the Pacific were a Franco-British
condominium before they became independent in 1980.83 Today, the
relevance of the concept is still an issue in the dispute on the division of
sovereignty over Lake Constance (Bodensee, Lac de Constance) which is
surrounded by Germany, Switzerland and Austria.84

Occasionally a state leases part of its territory to another state; this is, in
effect, a temporary transfer of sovereignty, because the state to which the
territory is leased can exercise full sovereignty over the territory as long as
the lease remains in force.85 Part of the British colony of Hong Kong is held
by the United Kingdom under a lease from China which is due to expire in
1997 when Hong Kong is to be returned under an agreement reached by
the two countries in 1984.86 Similarly, Portugal agreed in 1987 to return
Macau to China in 1999.87

A state may also, by treaty, be given the right to administer part of the
territory of another state. For instance, the Treaty of Berlin 1878 gave the
United Kingdom the right to administer the Turkish island of Cyprus (the
subsequent British annexation of Cyprus in 1915 was recognized by Turkey
in the Treaty of Lausanne 1923).88

Servitudes

A servitude is said to arise when territory belonging to one state is, in some
particular way, made to serve the interests of territory belonging to another
state.89 The state enjoying the benefit of the servitude may be entitled to do
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something on the territory concerned (for example, exercise a right of
way, or remove water for irrigation); alternatively, the state on whom
the burden of the servitude is imposed may be under an obligation to
abstain from certain action (for example, not to fortify or station forces
on the territory in question). Servitudes are usually created by treaty,
although they may also be derived from local custom.90

The term ‘servitude’ is borrowed from the Roman law of property,
and many writers criticize its use in international law, on the grounds
that so-called international servitudes are not subject to the same rules
as servitudes in Roman law. The essential feature of servitudes in Roman
law (and of equivalent institutions in modern systems of municipal law)
was that they ‘ran with the land’ —that is, all successors in title to the
owner of the ‘servient’ land were subject to the burden of the servitude,
and all successors in title to the owner of the ‘dominant’ land could
claim the benefit of the servitude. Do the same rules apply to so-called
international servitudes?

There are many cases of successor states being bound by territorial
obligations entered into by predecessor states. For instance, in the Free
Zones of Upper Savoy and District of Gex case, the Permanent Court of
International Justice held that France was obliged to perform a promise
made by Sardinia to maintain a customs-free zone in territory which
France had subsequently acquired from Sardinia.91

Recorded examples of the benefit of an international servitude
‘running with the land’ in the same way are harder to find. But if
obligations can ‘run with the land’, as in the Free Zones case, logic
suggests that rights can also ‘run with the land’. Moreover, it would be
highly inconvenient if such rights did not survive changes in sovereignty;
where the population of a particular area is economically dependent on
obtaining water, for instance, from a neighbouring area, their livelihood
ought not to be endangered by changes in sovereignty over either of the
areas concerned.

International servitudes can sometimes exist, not for the benefit of a
single state, but for the benefit of many states, or even for the benefit of
all the states in the world. For instance, in 1856 Russia entered into a
treaty obligation not to fortify the Aaland Islands in the Baltic; the islands
lie near Stockholm, but Sweden was not a party to the treaty.92 In 1918
the islands became part of Finland, which started fortifying them. Sweden,
feeling threatened by the fortifications, complained to the Council of
the League of Nations. The Council appointed a Committee of Jurists to
report on the legal issues involved. The Committee of Jurists advised the
Council that Finland had succeeded to Russia’s obligations, and that
Sweden could claim the benefit of the 1856 treaty, although it was not a
party to it, because the treaty was designed to preserve the balance of
power in Europe, and could therefore be invoked by all the states which
were ‘directly interested’, including Sweden.93

Servitudes are particularly important in connection with rivers and
canals.94 In the eighteenth century states used to exclude foreign ships from
using waterways within their territory. This caused great hardship, especially
to landlocked states lying upstream, and since 1815 various treaties
have been concluded, opening most of the major rivers of the world to
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navigation, either by the ships of all states, or by the ships of all riparian
states, or by the ships of all states parties to the treaty (the treaties vary in
their terms). The Convention of Constantinople, signed in 1888 by Turkey
and nine other states, declared the Suez Canal open to the ships of all
nations.95 The same rule was applied to the Panama Canal by treaties
concluded by the United States with the United Kingdom and Panama in
1901 and 1903.96 Egypt accepts that it has succeeded to Turkey’s obligations
under the 1888 Convention, and, after the nationalization of the canal, it
filed a declaration with the United Nations Secretariat in 1957, reaffirming
its intention ‘to respect the terms and the spirit of the Constantinople
Convention’, and agreeing to accept the jurisdiction of the International
Court of Justice in all disputes between Egypt and the other parties to the
Convention which might arise out of the Convention.97  

 



11 Legal consequences of
changes of sovereignty over
territory (state succession)

 
The term ‘state succession’ is used to describe that branch of
international law which deals with the legal consequences of a change
of sovereignty over territory.1 When one state acquires territory from
another, which of the rights and obligations of the ‘predecessor state’
pass to the ‘successor state’? What happens to existing bilateral and
multilateral treaties, to membership of international organizations, to
international claims, to the nationality of the affected persons, to public
and private property, to contractual rights, to national archives and to
the national debt? This problem is complicated because it can arise in
several different forms. A state may lose part of its territory, or it may
lose all of it. Similarly, the loss of territory may result in the enlargement
of one or more existing states, or it may result in the creation of one or
more new states. These distinctions are vital, because different rules of
law apply to different types of situation; for instance, the legal effects
of the creation of a new state are different from the legal effects of the
enlargement of an existing state.

The importance of classifying the situation is exceeded only by the
difficulty of doing so. For instance, with regard to the creation of
Yugoslavia after the First World War, one was faced with the question of
whether it was a new state, or merely an enlargement of Serbia? Judicial
decisions on the status of Yugoslavia indeed varied. Again, whether, after
the recent dissolution of former Yugoslavia, the Federal Republic of
Yugoslavia (Serbia/Montenegro) is now to be seen as a new state or a
continuation of the Socialist Federal Republic of Yugoslavia is not easy
to answer (see below). The only safe way of dealing with such problems
is to ask, first, does the state concerned claim to be a new state, or does
it claim to be a continuation of a previously existing state? And, second,
how far have its claims been accepted by other states?

The status of the law on state succession has been aptly described as
‘chaotic’.2 In the 1970s, stimulated by the process of decolonization,3 the
International Law Commission made an attempt to codify major areas of
the law of state succession which materialized in two draft Conventions:
the 1978 Vienna Convention on State Succession in Respect of Treaties,4

and the 1983 Vienna Convention on State Succession in Respect of State
Property, Archives and Debts.5 The codification attempt is generally
viewed as a failure (although valuable research was produced in the
course of preparing the draft articles), the main reason being that it
focused far too much on the special problems and interests of the ‘newly
independent states’ and disregarded other relevant situations. Also, the

1 D.P.O�Connell, State Succession in
Municipal and International Law, 2
vols, 1967; Restatement (Third), Vol.
1, paras. 208�210; W.Fiedler, State
Succession, EPIL 10 (1987), 446�56;
Harris CMIL, 813�6; P.K.Menon, The
Succession of States in Respect to
Treaties, State Property, Archives and
Debts, 1991; M.Bothe/C.Schmidt, Sur
quelques questions de succession
posées par la dissolution de l�URSS et
celle de la Yugoslavia, RGDIP 96
(1992), 811�42; D.F.Vagts, State
Succession: The Codifiers� View,
Virginia JIL 33 (1993), 275�97;
O.Schachter, State Succession, The
Once and Future Law, ibid., 253�60;
E.D.Williamson/J.E. Osborn, A U.S.
Perspective on Treaty Succession and
Related Issues in the Wake of the
Breakup of the USSR and Yugoslavia,
ibid., 261 et seq.; W. Czaplinski, La
Continuité, l�identité et la succession
d�Etats�Evaluation de cas récents,
RBDI 26 (1993), 374�92; R.
Mullerson, The Continuity and
Succession of States by Reference to
the Former USSR and Yugoslavia,
ICLQ 42 (1993), 473�93; M.N.Shaw,
State Succession Revisited, FYIL 5
(1994), 34�98; S.Bolderson/
A.Verdonk, Treaty Status in the
Commonwealth of Independent States,
the Baltic States and the Former
Czechoslovakia, ET 34 (1994), 50�60;
P.R.Williams, The Treaty Obligations
of the Successor States of the Former
Soviet Union, Yugoslavia and
Czechoslovakia: Do They Continue in
Force?, Denver JILP 23 (1994), 1�42;
G.Burdeau (ed.), Dissolution,
continuation et succession en Europe
de l�Est, 1994; Annual Meeting of the
Dutch Society of International Law,
1995, Preadviezen by A.Bos and O.M.
Ribbelink; L.H.W.Sandick,
Statenopvolging, Mededelingen NVIR
1995; O.M.Ribbelink, On the Uniting of
States in Respect to Treaties, NYIL 26
(1995), 139�69.
2 S.Oeter, German Unification and State
Succession, ZaöRV 51 (1991), 349�83,
at 352 et seq.
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1979, 9�12; Y.Makonnen, State
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and Minorities in International Law,
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Minorities and Self-Determination,
Reflections on International Law in
General Including Some Recent
Developments in Ethiopia, in N.
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(eds), Naar een nieuwe interpretatie
van het recht op Zelfbeschikking,
1995, 169� 93, 188 et seq.

rules in the draft treaties have not always been followed by actual state practice.
Significantly, neither of the two conventions has so far received the necessary
fifteen ratifications by states to enter into force. The 1978 Convention has
been signed by twenty states and ratified by three (Ethiopia, Iraq and
Yugoslavia); seven states acceded (Dominican Republic, Egypt, Estonia,
Morocco, Seychelles, Tunisia and Ukraine). Bosnia-Herzegovina, Croatia,
Slovenia and Slovakia are registered as successor states. The 1983 Convention
has been signed by only six states. However, the topic of state succession has
unexpectedly moved into the forefront again recently in view of the unifications
of Yemen and of Germany, the dissolution of the Soviet Union, Yugoslavia
and Czechoslovakia, and the secession of Eritrea from Ethiopia.

Treaties

Treaties dealing with rights over territory

In the case of ‘dispositive’ treaties (that is, treaties which deal with rights
over territory), succession to rights and obligations always occurs. Such
treaties ‘run with the land’ and are unaffected by changes of sovereignty
over the territory.6 Servitudes7 are one important example. Boundary treaties
are another. If a treaty delimits a boundary between two states, and if the
territory on one side of the boundary is acquired by a third state, the third
state is bound by the boundary treaty. The rule of automatic succession to
boundary treaties is part of a wider principle that a state acquiring territory
automatically succeeds to the boundaries of that territory, whether the
boundaries are fixed by a treaty or whether they are fixed by the application
of rules of customary law concerning title to territory and acquisition of
territory.8

One consequence of this rule is that newly independent states inherited
boundaries drawn by the former colonial powers; this consequence was
accepted by almost all newly independent states, who had no wish to see
their boundaries called into question. Colonial boundaries, particularly in
Africa, were often unnatural, disregarding ethnic divisions and cutting through
areas which form a natural economic unit, but, since the newly independent
states could not agree on a radical redrawing of boundaries, they were wise
to avoid uncertainty and conflict by preserving their existing boundaries.9

In 1964 the Organization of African Unity adopted a resolution which
declared that ‘all member states pledge themselves to respect the borders
existing on their achievement of national independence’. This resolution
reflects the so-called uti possidetis principle, which originally developed in
South America in connection with the independence of states from Spanish
and Portuguese rule to protect territorial integrity under the existing former
administrative boundaries.10 In the territorial dispute between Burkina Faso
and Mali, the International Court of Justice recognized the obligation to
respect existing borders in cases of state succession with the following words:
 

There is no doubt that the obligation to respect pre-existing
international frontiers in the event of a State succession
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derives from a general rule of international law, whether or not
the rule is expressed in the formula of uti possidetis.11

 
Similarly, the Conference on Yugoslavia Arbitration Commission that
was established in 1991 upon the initiative of the European Community,
supported by the United States and the former USSR, to render opinions
on questions arising from the dissolution of Yugoslavia held:
 

Except where otherwise agreed, the former boundaries become
frontiers protected by international law. This conclusion follows
from the principle of respect for the territorial status quo and, in
particular, from the principle of uti possidetis. Uti possidetis,
though initially applied in settling decolonization issues in
America and Africa, is today recognized as a general principle,
as stated by the International Court of Justice.12

 
The Commission also emphasized that ‘[a]ll external frontiers must be
respected’ with reference to the UN Charter and other international
documents, including Article 11 of the 1978 Vienna Convention, that
boundaries between the parties to the conflict cannot be altered except
by free agreement, and that ‘the alteration of existing frontiers or
boundaries by force is not capable of producing any legal effects’.13

In Africa, the secession of Eritrea after thirty years of war and a
referendum supervised by the United Nations and with the consent of the
new Ethiopian government which had overthrown the Soviet-backed
regime of Colonel Mengistu, has raised concern with regard to the ‘sanctity
of African borders’ and the uti possidetis principle.14 Eritrea was admitted
as the fifty-first state of Africa to the United Nations on 28 May 1993.

Other types of treaties
With respect to other types of treaties, the rules vary according to the
nature of the territorial change which has occurred.

The principle of ‘moving treaty boundaries’
When a state loses territory, it loses its rights and obligations under
treaties, in so far as those treaties used to apply to the lost territory.
Thus, when the United Kingdom granted independence to Nigeria, the
United Kingdom was no longer bound by an Anglo-American extradition
treaty to extradite criminals from Nigeria, nor did it have a right to
require the extradition of criminals from the United States for crimes
committed in Nigeria. (But treaties made by the United Kingdom will
normally continue to apply to territory retained by the United Kingdom
after it granted independence to Nigeria.)

When an existing state acquires territory, it does not succeed to the
predecessor state’s treaties; but its own treaties normally become
applicable to that territory. For instance, there are many decisions by
French and Belgian courts holding that French treaties applied to Alsace
and Lorraine after they were ceded to France in 1919. This rule is codified
by Article 15 of the 1978 Vienna Convention.

The above rules are reflected in the so-called principle of ‘moving treaty
boundaries’ which is thought to apply in the case when an existing state

11 ICJ Rep. 1986, 566.
12 Opinion No. 3 of 11 January 1992,
ILM 31 (1992), 1499, at 1500. See also
Chapter 19 below, 335.
13 Ibid.
14 See Malanczuk (1995), op. cit.; R.
Goy, L’Indépendence de l’Erythrée,
AFDI 39 (1993), 337–56. See generally
E. Gayim, The Eritrean Question: The
Conflict between the Right of Self-
Determination and the Interest of States,
1993.
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transfers sovereignty over a part of its territory to another state (as distinct
from the cases of the confederation of independent states or the unification
into one state of two previously independent states). It means that the treaties
concluded by the predecessor state are no longer applicable to that territory,
while the treaties of the successor state automatically apply to it. This rule
of the law of state succession reflects the law of treaties and knows only an
exception if the application of a particular treaty to a certain territory is
incompatible with the object and purpose of the treaty.15 The rule, however,
is controversial because it may be too restrictive to deal with cases in which
one state is completely extinguished by fusion with another state, a view
particularly advanced by Germany in the discussions on the 1978
Convention with the possible eventual reunification of the two German
states in mind.16

Decolonization and new states

As regards new states which have come into being through decolonization,17

the Vienna Convention lays down the following rules:
 
1 A new state can succeed to a multilateral treaty, to which the

predecessor state was a party, by notifying the depositary that it regards
itself as succeeding to the treaty. There are some exceptions to this
rule; for instance, a new state cannot succeed to a multilateral treaty
if that would be incompatible with the intentions of the parties to the
treaty. A new state is under no obligation to succeed to a multilateral
treaty if it does not want to do so.18

2 A new state succeeds to a bilateral treaty, which the predecessor state
made with another state, only if that other state and the new state
both agree.19 However, agreement can be inferred from conduct; for
instance, if both sides claim rights, or grant rights to one another, on
the basis of the treaty, they will be estopped from denying that
succession has occurred.20 Such implied agreements often occur,
because both sides often find that it is in their mutual interests to
continue to apply treaties made by the predecessor state.

 
As we have seen, colonies were frequently given a limited treaty-making
power before becoming independent.21 Treaties which they themselves had
made under such a power were not affected by independence. For instance,
India joined the UN in 1945 but did not become independent until 1947;
independence did not affect India’s membership of the UN. (Pakistan,
however, was regarded as a new state and had to apply to be admitted as a
new member.) Whether India succeeded to treaties made by the United
Kingdom, however, is a much more difficult problem.

It may also seem paradoxical and inconsistent that succession to a
bilateral treaty requires the consent of the other party, but that succession
to a multilateral treaty does not require the consent of the other parties.
However, the paradox and inconsistency are more apparent than real. The
parties to most multilateral treaties welcome the participation of as many
states as possible, and so their consent to succession by a new state can be
taken for granted; that is why Article 17 makes no express mention of their
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consent. However, Article 17 does require the consent of the other parties
if it is clear that succession without their consent would be incompatible
with the intentions of the parties to the treaty.

These rules apply only if the new state was formerly a dependent
territory (for example, a colony) of the predecessor state. A new state
formed by secession from the metropolitan (that is, non-‘colonial’)
territory of the predecessor state, or by the disintegration of the
predecessor state’s metropolitan territory into two or more new states,
succeeds automatically to most of the predecessor state’s treaties.22

When a new state is formed by the merger of two or more existing
states, treaties made by the predecessor states continue to apply to the
territory to which they applied before the merger, subject to certain
exceptions.23

Under Articles 17 and 24, a new state is under no obligation to succeed
to a treaty if it does not want to do so; it can start life with a ‘clean slate’.
The ‘clean slate’ doctrine was well established in customary international
law before 1945. Developments after 1945 cast some doubt on the ‘clean
slate’ doctrine, because some of the states which became independent
after 1945 seemed to accept that they succeeded automatically to treaties
made by their predecessor states. However, it is submitted that this
practice of automatic succession was insufficient to destroy the ‘clean
slate’ doctrine, because:
 
1 only some of the states which became independent after 1945

followed this practice, while others followed the ‘clean slate’ doctrine;
2 some of the states which followed the practice of automatic

succession applied it to only some of the treaties made by their
predecessors, and not to others;

3 the states which followed the practice of automatic succession
appear to have done so because they found it convenient, not
because they considered themselves obliged to do so.24

 
By reaffirming the ‘clean slate’ doctrine, Articles 17 and 24 of the
Vienna Convention 1978 are therefore probably in accordance with
customary law.

The provisions of Articles 34 and 31 concerning disintegration and
merger, respectively, are also probably in accordance with customary law,
although examples of disintegration and merger have been too few to
justify a firm conclusion. On the other hand, the provisions of Article 34
concerning secession probably conflict with customary law, which seems
to have permitted a secessionary state to start life with a ‘clean slate’.25

Recent practice

Secession

Baltic states

The Baltic states (Estonia, Latvia and Lithuania)26 that had been annexed
by the Soviet Union in 1940 declared their independence in 1990 and
1991.27 A number of states recognized their independence, including the

22 Article 34, 1978 Vienna Convention.
23 Article 31.
24 On the requirements of consistency
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41–5.
25 See Z.Meriboute, La Codification de
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26 B.Meissner, Baltic States, EPIL I
(1992), 328–37. See also Chapter 10
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27 Lithuania on 11 March 1990, Estonia
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later. See R.Yakemtchouk, Les
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Soviet Union on 6 September 1991, and they were admitted to the United
Nations. Whether the Baltic states may be regarded as new independent
states in the sense of the 1978 Convention is unclear because the Convention
fails to provide a definition of ‘dependent territories’.28 States take different
positions on whether the Baltic States should be recognized as new states
following their independence from the Soviet Union, as well as on the issue
of whether this is a case of the ‘dismemberment’ of a state29 or a case of
‘secession’.30 The Baltic states themselves do not regard themselves as
successor states to the USSR and have refused to be bound by any doctrine
of treaty succession to bilateral or multilateral treaties concluded by the
former Soviet Union.31

Dismemberment32

Soviet Union

When Mikhail Gorbachev came to power in the Soviet Union in 1985, a
process was initiated which, following the abortive coup d’état in August
1991, ultimately led to the disintegration of the USSR. It is disputed whether
the claim of the Russian Federation to continuity with the former Soviet
Union is justified.33 However, there is no doubt that the former USSR ended
with the establishment of the Commonwealth of Independent States (CIS)
based upon the Alma Ata Declaration, signed on 21 December 1991 by eleven
Soviet republics.34 The CIS states declared themselves willing to guarantee, in
accordance with their constitutional procedures, ‘the discharge of the
international obligations deriving from treaties and agreements concluded
by the former Union of Soviet Republics’ (concerning some 16,000
instruments)35 and to support ‘Russia’s continuance’ of the membership of
the USSR in the United Nations, including permanent membership of the
Security Council, and other international organizations.36 A corresponding
declaration on the latter point was transmitted by Russia to the UN Secretary-
General on 24 December 1991.37 There was no objection by anyone to Russia
taking the seat of the USSR at the United Nations. On 17 January 1992, the
Russian Ministry of Foreign Affairs informed diplomatic missions in Moscow
that the Russian Federation would continue to carry out obligations under
international treaties concluded by the USSR, and that the Russian
Government would perform the functions of depository for corresponding
multilateral agreements in place of the Government of the USSR.38

Whether the position adopted by the European Union on the basis of its
‘Guidelines on the Recognition of New States in Eastern Europe and in the
Soviet Union’39 amounts to an implicit recognition of the Russian
Federation’s claim to continuity with the former USSR is controversial.40

At any rate, a major consideration of the West in dealing with the issue of
the disintegration of the USSR was to secure the continued applicability of
a number of multilateral treaties which are of prime importance to
international security. One aspect was the control of the arsenal of nuclear
weapons on the territories of Russia, Ukraine, Belarus and Kazakstan.
While Russia appeared as the successor state to the Soviet Union as
a nuclear power41 and entered into the rights and obligations of the



RECENT PRACTICE 167

Non-Proliferation Treaty,42 the other three states declared that they would
aim for a non-nuclear status.43 With respect to the 1991 Treaty on
Conventional Armed Forces in Europe, the Russian Federation declared
that all its relevant armaments and equipment, on or after 19 November
1990, still provisionally on the territories of Estonia, Latvia and Lithuania,
were subject to the provisions of the treaty. At the same time, the Baltic
states were taken out of the Treaty’s territorial scope of application.44

Yugoslavia
The case of Yugoslavia is also a complex one.45 The independence declared
by Slovenia and Croatia on 25 June 1991 (the implementation of these
declarations was later postponed until 8 October 1991) as the first units
of former Yugoslavia, was recognized by the European Union and a number
of other states in January 1992, followed by the recognition of Bosnia-
Herzegovina on 7 April 1992. On 27 April 1992, Serbia and Montenegro
set up the Federal Republic of Yugoslavia with the explicit claim of
continuing the former Socialist Federal Republic of Yugoslavia.46 On 1
May 1992. the European Union expressed its willingness to recognize
Macedonia as an independent state under a name acceptable to all parties
(thereby taking into consideration the objections raised by Greece).47

Soon thereafter, on 22 May 1992, the new republics of Slovenia,
Bosnia-Herzegovina and Croatia were admitted as members of the United
Nations.48 The Security Council, however, denied the claim of the Federal
Republic of Yugoslavia (Serbia and Montenegro) to automatically succeed
to the membership of former Yugoslavia and required it to make a new
application for admission because former Yugoslavia had ceased to exist.49

Much of the following dispute in New York had to do with the right of
whom to raise which flag in front of the United Nations building. The
same negative attitude towards Serbia’s and Montenegro’s claim to
continuity was adopted by the Arbitration Commission set up within
the framework of the Conference on Yugoslavia.50 The only major states
willing to recognize the claim of the Federal Republic of Yugoslavia
were Russia and China. In the General Assembly Kenya, Swaziland,
Tanzania, Zimabwe, Zambia and Yugoslavia voted against the
recommendation of the Security Council.51 Moreover, the practice of
the successor states to former Yugoslavia with regard to international
treaties has been rather inconsistent.52

Czechoslovakia
The separation of Czechoslovakia created two new states on 1 January
1993. and occurred much in line with the provisions of the 1978
Convention. The Czech Republic and Slovakia declared themselves as
successor states and to be willing to take over the respective international
obligations of the predecessor state.53

Unification54

Germany
The unification of Germany on 3 October 1990 is an almost unique case.55

The procedure adopted under Article 23 of the Constitution of the Federal
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Republic of Germany (West Germany) provided for the accession of the
German Democratic Republic (East Germany, which ceased to exist) while
retaining the identity and continuity of the Federal Republic. The alternative
option under Article 146 of the Grundgesetz to adopt a new constitution
was considered unfeasible—a view shared by the Commission of the
European Community—because of the problems that might have arisen
concerning the question of whether the united Germany would then have
to be seen as a new international legal personality.56

From the German point of view, succession took place on the basis of
the ‘moving treaty boundaries’ rule,57 although East Germany was an
independent subject of international law (having a sui generis character as
a state, as emphasized by the Federal Republic) and the unification involved
the complete incorporation of one state into another state, instead of the
transfer of a part of state territory.58 But the principle of ‘moving treaty
boundaries’ was not really fully applied in the process. In practice,
negotiations with all treaty partners of the former German Democratic
Republic were held concerning the fate of treaties that had been concluded
by East Germany.

The continuation of membership in international organizations did
not raise any special problems in the case of the United Nations, except
for the refusal of the united Germany to pay for the outstanding
contributions of East Germany to two peacekeeping operations in the
Middle East (UNDOF and UNIFIL).59 The UN argued that Germany
was liable to pay for the debts of the predecessor state to the extent that
it had inherited property rights and interests. From the date of
unification, in the United Nations the Federal Republic of Germany, to
which the German Democratic Republic had acceded, simply acted
under the designation ‘Germany’.60 More complications became
apparent in other international organizations, particularly with regard
to the European Community. While the Community in principle
accepted the ‘moving treaty boundary’ rule, meaning that the territory
of the Community was enlarged and the territorial scope of the
application of Community law thus extended to former East Germany,
it did not accept that all treaties concluded by East Germany had
automatically been terminated. Moreover, the Community was in a
position to argue that it had to be involved in negotiations on East
German treaties, at least where exclusive competences had been
transferred to Community organs. The alternative would have been a
very complicated and time-consuming admission and amendment
procedure concerning the European Community treaties.

Yemen

The unification of Yemen in 1990 took a different form with two states
merging into a single state.61 They declared that united Yemen is to be
considered as a party to all treaties which had been concluded by one of the
predecessor states with effect from the date upon which the first of the two
had become party to the treaty.  
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International claims

International claims for compensation for illegal acts are regarded as being
intensely ‘personal’, and no succession occurs to the rights of the claimant
state or to the obligations of the defendant state. The claims are unaffected
by expansion or contraction of the claimant state or of the defendant
state; new states commence with a ‘clean slate’;62 and extinction of either
the claimant state or the defendant state results in extinction of the claim.
This last proposition is exemplified by Brown’s claim. Brown, a United
States citizen, suffered a denial of justice in the South African Republic in
1895, but, before the claim was settled, the Boer War broke out and the
Republic was annexed by the United Kingdom. The United States presented
a claim against the United Kingdom, but the arbitrator held that the United
Kingdom had not succeeded to the South African Republic’s liabilities for
international claims.63

Nationality

It is sometimes said that a change of sovereignty over territory means
that the subjects of the predecessor state, who inhabit the territory,
automatically lose their old nationality and acquire the nationality of
the successor state.64 But what is meant by the ‘inhabitants’ of a territory?
Does birth on the territory suffice, or is residence to be taken as the
criterion? Or are both birth and residence necessary? Or are they
alternatives? If residence is taken into account, what are the critical dates
or periods of time for determining whether someone is a resident? In
practice, such problems can be regulated only by treaties or by municipal
legislation. Treaties sometimes allow the individuals concerned to choose
whether they want to retain their old nationality or acquire the nationality
of the successor state.

It must be admitted, however, that much of the area is unclear.65 In
1993 therefore, the International Law Commission decided to include
on its agenda the topic of state succession and its impact on the nationality
of natural and legal persons. The preliminary conclusions of a working
group submitted in 1995 start from the premise that, in situations
resulting from state succession, every person whose nationality might be
affected by the change in the international status of the territory has a
right to nationality and that states have the obligation to prevent
statelessness, as the most serious potential consequence of state
succession. Other potential detrimental effects considered are dual
nationality, the separation of families as a result of the attribution of
different nationalities to their members, military service obligations,
pensions and the right of residence.66

Public property

When a state acquires all the territory of another state, it succeeds to all
the public property of that state (that is, all property belonging to the
state, as distinct from property belonging to its nationals or inhabitants),
wherever that property may be situated.67

On the other hand, if a state merely loses some of its territory, the
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successor state succeeds to much less of the predecessor’s public property.
Most of the public property situated in territory retained by the predecessor
state, or in third states, continues to belong to the predecessor state, while
most of the public property situated in the transferred territory passes to
the successor state.68

Private property

Private property rights do not lapse automatically when territory is
transferred. If the successor state subsequently wishes to expropriate privately
owned property in the territory which it has acquired, the extent of its
power to do so depends on the nationality of the owner. If the owner has
(or has acquired) the nationality of the successor state, the successor state’s
right to expropriate his property is unlimited under customary international
law (although it may be limited by treaties on human rights). On the other
hand, if the owner is a national of the predecessor state or of a third state,
the successor state must comply with the minimum international standard
for the treatment of aliens; expropriation must be for a public purpose and
must be accompanied by compensation.69

Such, at any rate, are the traditional rules accepted by Western countries.
Most Third World countries, however, have rejected these rules. Even when
they were prepared to accept that the ‘Western’ rules are applicable to investments
made in newly independent countries after independence, they maintained that
different considerations apply to investments made before independence, at a
time when those countries were unable to protect their own interests. Such
investments, they argued, were often made on unequal terms and amounted to
a form of colonialist exploitation. Some Western writers have tried to counter
this point by suggesting that the rule requiring compensation in the event of
expropriation is designed to prevent unjust enrichment,70 and that it is therefore
logical, in certain cases, to reduce the amount of compensation payable for the
act of expropriation, in order to take account of the extent to which the
expropriated foreigner has unjustly enriched himself in the past.71 Unfortunately
words like ‘unjust enrichment’ and ‘exploitation’ are so subjective that there
are bound to be constant disputes about the application of a rule drafted in
such terms; enrichment which seems just to one party will seem unjust to the
other. And Western investors are hardly likely to make new investments in
newly independent countries if they feel that those countries have enriched
themselves unjustly at the expense of old investments. It is therefore questionable
whether a relaxation of the traditional rules would really be in the long-term
interests of the newly independent countries, and recent developments in foreign
investment have shown that this is indeed true.72

Contractual rights

Even before the modern era of decolonization, some authorities doubted
whether a successor state succeeded to the contractual obligations of the
predecessor state. For instance, in West Rand Central Gold Mining Co. v.
The King,73 the English High Court held that the Crown did not succeed to
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the contractual liabilities of the South African Republic after it had been
annexed by the United Kingdom. This case has been criticized, and it
was not followed by the Permanent Court of International Justice in the
German Settlers case.74

It is sometimes said that the successor state cannot logically be bound
by a contract to which it is not a party.75 But, if the alien has benefited
the territory by spending money and effort in performing his contract, it
is only fair that a state acquiring sovereignty over that territory should
allow him to reap the rewards of his investment. On this analysis, the
successor state’s liability is probably not contractual but quasi-
contractual—a term used to describe a situation where there is no
contract, but where the law requires the parties to behave as if there
were a contract, in order to prevent unjust enrichment. It does not matter
much whether the successor state’s liability is regarded as contractual or
as quasi-contractual, because the results are the same in both cases; either
the successor state must allow the alien to obtain the benefits due to him
under the original contract, or, if it wishes to deprive him of some or all
of those benefits, it must compensate him for expropriating his rights.76

The problem of contractual rights has arisen chiefly in connection
with concessions and the national debt. A concession is a right granted
by a state to a company or individual to operate an undertaking on
special terms defined in an agreement between the state and the
concessionaire; the undertaking usually consists of extracting oil or other
minerals, or of providing a public utility (supplying gas, water, or
electricity, running a canal or railway, and so on).77 The concessionaire’s
rights are semi-proprietorial, semi-contractual. Practice is not entirely
consistent, but the better view is that a successor state must pay
compensation if it revokes a concession granted by the predecessor state.78

The problems which arise in connection with the national debt are
more complex, and can be discussed only in outline here.79 If state A
annexes the whole of state B’s territory, it succeeds to the obligations
which state B owed to foreign creditors in respect of state B’s national
debt. If state B loses only part of its territory, it is right that the successor
state or states should take over part of B’s debt, otherwise B, with reduced
territory and economic resources, might be unable to meet its debts. For
example, when British colonies became independent, they were made
liable for the debts raised by the local colonial administration, but not
for any part of the British national debt (even while they were colonies
they did not contribute towards the cost of the British national debt).80

However, when the Irish Free State became independent in 1922, it took
over part of the British national debt;81 otherwise independence would
have relieved taxpayers in the Irish Free State of their previous
responsibility for paying interest on the national debt, and would have
increased the burdens falling on taxpayers in the remaining parts of the
United Kingdom.

Similarly, if state B loses all its territory as a result of being
dismembered by several other states, it is only fair that responsibility for
state B’s debt should be split up among the successor states. The difficulty
in these last two cases is deciding what proportion of the debt should be
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borne by each of the states concerned; in practice this problem can only be
settled by treaty.82 The successor states to the former Soviet Union, for
example, agreed that most of the property and the major part of the debt of
the USSR were to be taken over by the Russian Federation. The other states
were accorded small percentages and a remaining part was transferred to
the Baltic States and Georgia.83

Finally, it should be noted that Western states refused to sign or ratify
the 1983 Vienna Convention on Succession of States in Respect of State
Property, Archives and Debts84 mainly because it deals with succession to
debts owed only to other states and international organizations, and says
nothing about succession to debts owed to individuals and companies.  

 



12 The law of the sea

 
For legal purposes the sea (which covers more than 70 per cent of the
surface of the globe) has traditionally been divided into three different
zones, each of which is subject to different rules.1 Moving outwards
from land, these zones are (1) internal waters, (2) territorial sea, and (3)
high seas. In recent years the position has been complicated by the
tendency of coastal states to claim limited rights over areas of the high
seas adjacent to their territorial sea (contiguous zones, exclusive fishery
zones, exclusive economic zones and the continental shelf).

The law of the sea was to a large extent codified by the first United
Nations Conference on the Law of the Sea (UNCLOS I) at Geneva in
1958, which drew up four conventions: the Convention on the Territorial
Sea and the Contiguous Zone, the Convention on the High Seas, the
Convention on Fishing and Conservation of the Living Resources of the
High Seas, and the Convention on the Continental Shelf.2 These
conventions were ratified or acceded to by forty-six, fifty-seven, thirty-
six and fifty-four states respectively, while thirty-eight states became
parties to the Optional Protocol on the compulsory settlement of
disputes.3 Most of the provisions of the first two conventions, and some
of the provisions of the Convention on the Continental Shelf, codified
customary law. Consequently, although the conventions as such are
binding only on states which are parties to them, many of their provisions
can be used as evidence of customary law even against states which are
not parties to them. (However, provisions which were declaratory of
customary law in 1958 are not necessarily declaratory of customary law
today, because, as we shall see, some rules of customary law have changed
since 1958.)

The 1958 conference failed to reach agreement on a number of
questions (especially the question of the width of the territorial sea; a
second conference in 1960, UNCLOS II, also failed to reach agreement
on this question). Moreover, some states became dissatisfied with
various rules which were laid down in the 1958 Conventions; and
technological advances created a need for new rules. Consequently a
third United Nations Conference on the Law of the Sea (UNCLOS III)
was convened in 1973, to draw up a new comprehensive convention
on the law of the sea. After meeting intermittently for nine years (with
144 states and eight Specialized Agencies participating), the
Conference finally adopted the text of the United Nations Convention
on the Law of the Sea in 1982.4 One reason for the slow progress
made at the Conference was that so many of the issues were
interrelated; states were often willing to support a proposal on one
issue only if other states were willing to support another proposal on
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another issue (‘package-deal’ principle), and the result was that deadlock
on one issue also tended to produce a deadlock on many other issues.
Moreover, whenever possible, UNCLOS III (unlike the two previous
conferences) tried to take decisions by consensus,5 and not by majority
vote; and this caused further delays.

The 1982 Convention was closed for signature on 9 December 1984,
having received 159 signatures. According to its Article 308(1), the
Convention was to ‘enter into force twelve months after the date of deposit
of the sixtieth instrument of ratification or accession’. However, many
Western states refused to sign or ratify the Convention because they were
dissatisfied with some of its provisions in Part XI about exploitation of
the deep seabed.6 Among the states which did not sign were the United
States, the United Kingdom and Germany.7 Belgium, France, Italy,
Luxembourg and the European Community made declarations to the effect
that the deep seabed mining regime was deficient and needed revision.
For a long time a universally or generally acceptable convention on the
law of the sea seemed to be beyond reach because of the continuing dispute
between developing and industrialized countries. The 1982 Convention
finally entered into force on 16 November 1994, one year after it had
obtained the necessary sixty ratifications.8 But the only Western state to
ratify it was Iceland. As of 1995, thirteen more states had deposited their
instruments of ratification, accession or succession, bringing the total
number of parties to eighty-one.9 However, in order to achieve a universally
acceptable solution and meet the objections of industrialized states, the
UN Secretary-General initiated consultations among interested states,
which were held from 1990 to 1994.10 These finally resulted in an
Agreement Relating to the Implementation of Part XI of the Convention,
providing for a modification of the deep seabed mining regime which
found general acceptance.11 It was adopted by the UN General Assembly
on 29 July 1994 by a vote of 121 in favour, none against with seven
abstentions.12 As of 23 January 1995, the Agreement had been signed by
seventy-one states, including the United States,13 and by the European
Community. In addition, twelve states had consented to be bound by it,
including Germany and Italy.

Thus, there is now a good prospect that much of the uncertainty which
surrounded many parts of the law of the sea before 1982 is likely to diminish.
Some of the provisions of the 1982 Convention codify the customary
international law of the sea; this is particularly true of those provisions of
the 1982 Convention which are identical to those provisions of the 1958
Conventions which codified customary law. But many of the provisions of
the 1982 Convention represent a departure from the pre-existing customary
law. It is possible that future state practice, even by states which are not
(yet) parties to the 1982 Convention, will imitate provisions of the 1982
Convention, thus creating new rules of customary law,14 but there is no
certainty that all of the provisions of the 1982 Convention will pass into
customary law in this way. At the moment, many of the provisions of the
1982 Convention probably do not represent existing law for states not
parties to it;15 rather, they indicate the directions in which the law may
evolve in the future. However, now that universal acceptance of the
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Convention under the modified terms has been secured, it is reasonable
to give prominence to its provisions.

According to Article 311(1) of the 1982 Convention, among the states
parties to it, the Convention will prevail over the four 1958 Conventions.
Almost all of the provisions of these older Conventions are either
repeated, modified or replaced by the 1982 Convention. The latter now
establishes a comprehensive framework concerning the use of the oceans
and covers all marine areas, including the airspace above and the seabed
and subsoil below. It deals, inter alia, with the rights and duties of states
in the territorial sea and the exclusive economic zone, the right of transit
passage in international straits, the use of fishing resources, the
exploration and exploitation of natural resources in the seabed and
subsoil of the continental shelf, navigation and overflight rights, deep
seabed mining under the regime of an International Seabed Authority
and marine scientific research. As will be discussed separately in later
chapters, it also provides for the most comprehensive regime of
environmental protection so far agreed upon by states16 and an elaborate
system of dispute settlement, which in most cases ultimately leads to a
binding decision by an independent body.17

Internal waters

Internal waters consist of ports, harbours, rivers, lakes and canals (and
also water on the landward side of the baselines18 used for measuring
the width of the territorial sea). Internal waters are scarcely mentioned
in the 1958 Convention Territorial Sea and the Contiguous Zone or the
1982 Convention on the Law of the Sea; the relevant rules are to be
found mainly in customary international law.19 Article 8(1) of the 1982
Convention defines internal waters as the waters on the landward side
of the baseline from which the width of the territorial sea is measured
and corresponds to Article 5 of the 1958 Convention.

It is clear that the sovereignty of coastal states extends to internal
waters.20 A coastal state is therefore entitled to prohibit entry into its
ports by foreign ships, except for ships in distress (for example, ships
seeking refuge from a storm, or ships which are severely damaged)21 and
in certain cases in which previously a right of innocent passage had
existed.22 Although a coastal state has the right to forbid foreign merchant
ships to enter its ports, most states are keen to support trade, and therefore
welcome foreign ships to their ports. The important question is not
whether a ship has a right of entry to a port, but its legal status once it
has got there. Mere, as in virtually every branch of the law of the sea, a
distinction must be made between merchant ships23 on the one hand,
and warships24 and other foreign state ships in non-commercial service,
on the other.25

Broadly speaking, the coastal state may apply and enforce its laws in
full against foreign merchant ships in its internal waters. (In addition,
under Articles 218 and 220 of the 1982 Convention, port states are
authorized to take enforcement action within internal waters for pollution
offences that have occurred elsewhere.) This principle is subject to a
number of exceptions, most of which are more apparent than real:
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1 The jurisdiction26 of the coastal state’s courts is not exclusive. The
courts of the flag state27 may also try people for crimes committed on
board the ship.

2 The coastal state will not interfere with the exercise of disciplinary
powers by the captain over his crew.

3 If a crime committed by a member of the crew does not affect the
good order of the coastal state or any of its inhabitants, the coastal
state will usually allow the matter to be dealt with by the authorities
of the flag state, instead of trying the criminal in its own courts. This
abstention from exercising jurisdiction is probably a matter of grace
and convenience, rather than obligation.

4 Ships in distress possess some degree of immunity;28 for instance, the
coastal state cannot profit from their distress by imposing harbour
duties and similar taxes which exceed the cost of services rendered.

 
While a coastal state may use its full enforcement procedures against a foreign
commercial vessel found without permission in its internal waters, the powers
of the coastal state over foreign warships are much less than its powers over
foreign merchant ships. Warships are immune from enforcement, but they
can be required by the coastal state to leave its internal waters immediately.29

In general, a foreign warship is expected to observe the coastal state’s laws on
navigation and health regulations, but the authorities of the coastal state
cannot even set foot on the ship, or carry out any act on board, without the
permission of the captain or of some other authority of the flag state. Members
of the crew are immune from prosecution by the coastal state for crimes
committed on board the ship and for crimes committed on shore, if they
were in uniform and on official business at the time of the crime. However,
the flag state may waive its immunity.30

Territorial sea

The territorial sea (otherwise known as territorial waters, or the maritime
belt) extends for an uncertain number of miles beyond internal waters.31

The width of the territorial sea has been one of the most controversial
questions in international law and, before studying it, it will be helpful to
examine what rights the coastal state and other states have over the territorial
sea. In this way it will be possible to understand the conflict of interests
which has arisen between states concerning the width of the territorial sea;
for it is this conflict of interests which is at the root of the legal controversies.

The right of innocent passage

Article 2(1) of the 1982 Convention32 says that the coastal state exercises
sovereignty over its territorial sea. But the coastal state’s sovereignty is subject
to a very important limitation; foreign ships have a right of innocent passage
through the territorial sea.33

Passage is innocent so long as it is not prejudicial to the peace, good
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order, or security of the coastal state; fishing vessels34 must comply with
laws enacted by the coastal state to prevent them from fishing, and
submarines35 must navigate on the surface and show their flag.36 The
coastal state must not hamper innocent passage, and must give warning
of known dangers to navigation in the territorial sea.37 It may prevent
non-innocent passage; and it may also, for security reasons, temporarily
suspend innocent passage in specified areas of its territorial sea, provided
that the areas do not constitute ‘straits which are used for international
navigation between one part of the high seas and another part of the
high seas or the territorial sea of a foreign state’.38 No charges may be
levied upon foreign ships except for specific services rendered.39

Western states maintain that the right of innocent passage extends to
warships, but this is denied by some other countries. In the Corfu Channel
case40 the International Court of Justice held that warships have a right
of passage through international straits, but did not decide the wider
question of passage through the territorial sea in general. In the Geneva
Convention, the rules mentioned in the previous paragraph (with the
exception of the prohibition against levying charges) appear under the
heading ‘rules applicable to all ships’, which includes warships by
implication; but the USSR and six other communist countries, together
with Colombia, made reservations to the Convention, denying the right
of innocent passage for warships. However, in 1984 the USSR recognized
that foreign warships have a right of innocent passage.41

Following a 1989 USSR/USA Joint Statement42 on the uniform
interpretation of norms of international law governing innocent passage,
the USSR amended its regulations to exclude arbitrary discriminatory
restriction of the right of warships to innocent passage.43 However, the
new law on the territorial sea and the contiguous zone adopted by China
in 1992 requires permission for warships to enter the twelve-mile
territorial sea.44

Rights of the coastal state over the territorial sea

The coastal state’s sovereignty over the territorial sea includes the
following rights:
 
1 An exclusive right to fish, and to exploit the resources of the seabed

and subsoil of the territorial sea.45

2 Exclusive enjoyment of the air space above the territorial sea; unlike
ships, foreign aircraft have no right of innocent passage.46

3 The coastal state’s ships have the exclusive right to transport goods
and passengers from one part of the coastal state to another
(cabotage).47

4 If the coastal state is neutral in a time of war,48 belligerent states
may not engage in combat, or capture merchant ships, in the coastal
state’s territorial sea.

5 The coastal state may enact regulations concerning navigation, health,
customs duties and immigration, which foreign ships must obey.

6 The coastal state has certain powers of arrest over merchant ships
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exercising a right of innocent passage, and over persons on board
such ships.49 No similar powers of arrest exist in relation to warships,
which are regarded, for certain purposes, as if they were floating
islands of the flag state; but, according to Article 30 of the 1982
Convention, ‘if any warship docs not comply with the regulations of
the coastal state concerning passage through the territorial sea and
disregards any request for compliance which is made to it, the coastal
state may require the warship to leave the territorial sea’. The same
rule is laid down in Article 23 of the 1958 Convention on the
Territorial Sea and the Contiguous Zone. In other words, the floating
island may be told to go and float somewhere else!50

 
Members of the crew of foreign warships may be tried by the courts of the
flag state for crimes committed on the warship while the warship was in the
territorial sea, but they are immune from the jurisdiction of the coastal
state’s courts, unless the flag state waives immunity.51

The width of the territorial sea

In the sixteenth and seventeenth centuries, some states made extravagant
claims to large areas of the sea. But these claims were gradually discredited,
and in the eighteenth century it came to be generally accepted that the
width of the territorial sea should be the same as the range of a cannon
(the cannon-shot rule). During the Napoleonic Wars the practice grew up
of regarding the territorial sea as being three nautical miles wide (The
nautical mile is equivalent to 1,000 fathoms, 6,080 feet, or 1,853 metres.)
The three-mile rule is popularly thought of as a rationalization of the
cannon-shot rule, but it was more probably a new rule substituted for the
cannon-shot rule.

In the nineteenth century the three-mile rule was accepted by most states,
although the Scandinavian states claimed four miles of territorial sea and
Spain and Portugal claimed six. During the twentieth century there has
been a progressive abandonment of the rule. The states supporting the rule
were in the majority at the unsuccessful codification conference organized
by the League of Nations in 1930, but the rule was accepted by only twenty-
one of the eighty-six states attending the Geneva conference in 1958.

Why have so many states abandoned the three-mile rule? And why has
agreement on a new rule been so difficult to reach? The answer to both
questions is that a wide territorial sea is in the interests of some states, but
against the interests of other states.

The most obvious conflict of interests concerns fishing.52 Areas of the
sea close to shore are particularly rich in fish, and modern improvements in
trawling techniques, coupled with the development of refrigeration, have
made it possible for fishing vessels from one state to catch huge quantities
of fish near the coasts of distant countries. Nowadays states are entitled to
claim exclusive fishery zones beyond their territorial seas,53 but this rule is
of recent origin; until about 1960, the only way a state could extend
its fishing limits was by extending its territorial sea. Consequently,
poor states which were dependent on local fisheries (because they could
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not afford the large trawlers and refrigerating equipment which are needed
for fishing in distant waters) sought to extend their territorial seas in
order to exclude foreign fishing vessels, particularly when there was a
danger of over-exploitation by foreign fishing vessels causing exhaustion
of local fishing stocks. On the other hand, rich states with large and
technologically advanced fishing fleets, such as the United Kingdom, the
United States and Japan, favoured a narrow territorial sea; the losses
which they suffered by allowing other states to fish near their coasts
were outweighed by the gains which they made by fishing off the coasts
of other states.

The economic interests which affect the attitudes of states are not
confined to fisheries; for instance, since aircraft have no right of innocent
passage through the air space above the territorial sea, an extension of
the territorial sea, particularly for straits, was opposed by some states
on the grounds that it would force aircraft to make expensive detours.

But, apart from fishing, the main clash of interests relates to questions
of security. Some Third World states wanted a wide territorial sea because
they were afraid that the three-mile rule would enable a great power to
exert psychological pressure in times of crisis by an ostentatious display
of naval force just beyond the three-mile limit. On the other hand, Western
states, which are traditionally dependent on sea-power and on sea-borne
trade, feared that an extension of the territorial sea, especially if coupled
with a denial of innocent passage for warships, would restrict the freedom
of movement of their fleets, and thus place them at a strategic
disadvantage. They also feared that extensive neutral territorial seas could
be used as a sanctuary by enemy (that is, Russian) submarines in wartime.
(Such use would be a violation of the legal rights of the neutral state, but
the neutral state might be too weak to stop it.)

At the Geneva Conference of 1958 the United Kingdom suggested, as
a compromise, that the width of the territorial sea should be fixed at six
miles. This suggestion was later withdrawn in favour of a United States
proposal for a six-mile territorial sea, with a further six-mile zone in which
the coastal state would have exclusive fishing rights, subject to the right of
other states to continue to fish in the outer zone without limit of time if
they had fished there regularly during the previous five years. Other states
suggested that the width of the territorial sea should be fixed at twelve
miles. No agreement was reached; the United States proposal received
more support than any other proposal (with forty-five votes in favour,
thirty-three against and seven abstentions), but fell short of the two-thirds
majority required by the rules of the conference. UNCLOS II in 1960
attempted to solve the deadlock, and the United States proposal of 1958
was amended in the hope of obtaining more support; the ‘traditional’
fishing rights of other states in the outer six-mile zone were now not to
last indefinitely, but only for ten years. The amended proposal received
fifty-four votes in favour, with twenty-eight against and five abstentions—
narrowly missing the required two-thirds majority.

Given the diversity of state practice, and the failure of the conferences
of 1958 and 1960 to reach agreement on this point, it became difficult to
say what the customary law was concerning the width of the territorial sea.
Almost all states agreed that international law imposes a limit on the width
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of the territorial sea (a Peruvian proposal at the 1958 conference that each
state should be allowed to claim whatever it considered reasonable, that is,
in effect, to claim as much territorial sea as it liked, received so little support
that it was never put to the vote); but states continued to disagree as to
what that limit was.

The adoption of the 1982 Convention significantly influenced state practice.
Article 3 provides that ‘[e]very State has the right to establish the breadth of
its territorial sea up to a limit not exceeding twelve nautical miles’. Before
1982, twenty-five states had claimed a territorial sea wider than twelve miles,
while thirty states claimed less than twelve miles. Since the adoption of the
1982 Convention, states have largely respected the twelve-mile limit. The
United States extended its territorial sea to twelve miles in 1988 and had
been recognizing the claims of other states up to a maximum of twelve miles
since President Reagan’s Ocean Policy Statement of 10 March 1983. Thus,
as of 1 January 1994, 128 states claimed a territorial sea of twelve miles or
less and only seventeen states claimed a wider area.54

However, major maritime powers such as the United States and the
UK made it clear, at UNCLOS III, that they would not accept Article 3
of the 1982 Convention unless a special regime was adopted for
international straits. Extension of the territorial sea to twelve miles would
mean that many international straits (for example, the Straits of Dover),
through which there was a high seas passage, would fall within the
territorial seas of the coastal states. The normal rule is that foreign aircraft
have no right to fly over the territorial sea, but the major maritime powers
wanted an exception to be made to this rule in the case of international
straits. They also wanted the rules governing passage of foreign ships
through international straits to be more favourable to foreign ships than
the normal rules concerning innocent passage through the territorial
sea. For instance, they wanted submarines to be allowed to pass through
an international strait under water—something which is normally
forbidden in the territorial sea. Articles 34–45 of the 1982 Convention
go a long way towards meeting the wishes of the major maritime powers
on these points, apart from an ambiguous silence on the question of
submarines.55

The line from which the territorial sea is measured

The rules for measuring the territorial sea rest on the concept of ‘baselines’56

and are now laid down in Articles 5–11, 13 and 14 of the 1982 Convention.
The normal baseline from which the width of the territorial sea is measured
is the low-water line (that is, the line on the shore reached by the sea at low
tide), and this rule is codified in Article 3 of the 1958 Convention on the
Territorial Sea and the Contiguous Zone and Article 5 of the 1982
Convention.

But in certain geographical circumstances it is permissible to draw straight
lines across the sea, from headland to headland, or from island to island,
and to measure the territorial sea from those straight lines. Article 4 of the
Geneva Convention provides:
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1 In localities where the coastline is deeply indented and cut
into, or if there is a fringe of islands along the coast in its
immediate vicinity, the method of straight baselines joining
appropriate points may be employed in drawing the baseline
from which the breadth of the territorial sea is measured.

2 The drawing of such baselines must not depart to any
appreciable extent from the general direction of the coast.

3 …
4 Where the method of straight baselines is applicable under

the provisions of paragraph 1, account may be taken, in
determining particular baselines, of economic interests
peculiar to the region concerned, the reality and the
importance of which are clearly evidenced by a long usage.

 
Article 4 restates the principle laid down by the International Court of
Justice in the Fisheries case,57 but attributes less importance than the
Court did to the coastal region’s economic interests. At the time, the
Court’s decision was regarded as an innovation, but the principle laid
down in Article 4 has come to be generally accepted, and since 1964 the
United Kingdom (which was the losing party in the Fisheries case) has
used straight baselines off the west coast of Scotland.

Article 5 of the Convention provides:
 

1 Waters on the landward side of the baseline…form part of
the internal waters of the State.

2 Where the establishment of a straight baseline in accordance
with Article 4 has the effect of enclosing as internal waters
areas which previously had been considered as part of the
territorial sea or of the high seas, a right of innocent
passage…shall exist in those waters.

 
Articles 7 and 8 of the 1982 Convention are substantially the same as
Articles 4 and 5 of the 1958 Convention.

Bays are restrictively defined and regulated in great detail by Article
7 of the 1958 Convention (Article 10 of the 1982 Convention).58 Long
before the Fisheries case, it had been customary to draw straight baselines
across the mouth of a bay and to measure the width of the territorial sea
from such lines. But there was controversy about the maximum
permissible length of such lines. After considerable argument, the Geneva
Conference laid down twenty-four miles as the maximum length; and
this limit is repeated in Article 10 of the 1982 Convention.

The provisions of Article 7 of the 1958 Convention (and of Article
10 of the 1982 Convention) are stated not to apply to historic bays.
Historic bays are bays which the coastal state claims to be entitled to
treat as internal waters, not by virtue of the general law, but by virtue of
a special historic right. For instance, Canada claims historic rights over
Hudson Bay, which has an area of 580,000 square miles and is fifty
miles wide at the entrance. According to a study published by the UN
Secretariat in 1962, it would seem that under customary international
law a state may validly claim title to a bay on historic grounds if it can
show that it has ‘for a considerable period of time’ claimed the bay as
internal waters and effectively exercised its authority therein, and that
during this time the claim has received the acquiescence of other states.
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Since 1973 Libya has claimed the Gulf of Sirte (or Sidra), which is 290
miles wide, as a historic bay.59 The period since 1973 does not constitute ‘a
considerable period of time’, and Libya’s claim has not been recognized by
other states. The United States was therefore entitled to treat the Gulf of
Sirte as high seas and to hold naval manoeuvres there in 1981 and 1986,
even though the manoeuvres led to armed clashes with Libya on both
occasions. However, it is submitted that the United States did not need to
hold naval manoeuvres in the Gulf of Sirte in order to preserve the legal
status of the Gulf as part of the high seas; the United States could have
preserved the status of the Gulf equally well by simply protesting against
Libya’s claim.60

In the case of the Gulf of Fonseca a Chamber of the International Court
of Justice decided that it is an historic bay held in sovereignty jointly by El
Salvador, Honduras and Nicaragua, but excluding the existing three-mile
belt held under the exclusive sovereignty of each state. The Bay, including
the three-mile belt, was found to continue to be subject to the right of
innocent passage.61

Article 10(2) of the 1958 Convention on the Territorial Sea and the
Contiguous Zone states that ‘the territorial sea of an island is measured in
accordance with the provisions of these articles’.62 The British government
regarded this as an implied condemnation of the practice (followed by the
Philippines and Indonesia) of measuring the territorial sea from straight
baselines drawn round the outer edge of an archipelago.63 In fact, however,
the 1958 conference evaded the question of archipelagos because discussion
tended to turn too much on the facts of specific cases, rather than on general
principles. Articles 46–54 of the 1982 Convention accept the claims made
by states such as the Philippines and Indonesia, subject to certain conditions
(for example, concerning transit by ships and aircraft of other states), but
the position under customary international law is still uncertain.

The contiguous zone

At various periods of history different states have claimed limited rights in
areas of the high seas adjacent to their territorial seas, or have claimed
different widths of territorial sea for different purposes. Between the two
World Wars the French writer Gidel propounded the theory of the contiguous
zone as a means of rationalizing the conflicting practice of states.64 At that
time the British government attacked the contiguous zone as a surreptitious
means of extending the territorial sea, and failure to agree about the
contiguous zone was one of the main reasons for the failure of the League
of Nations Codification Conference in 1930. However, opposition has faded
away since then, and Article 24 of the 1958 Convention on the Territorial
Sea and the Contiguous Zone provides:
 

1 In a zone of the high seas contiguous to its territorial sea, the
coastal State may exercise the control necessary to:  
(a) Prevent infringement of its customs, fiscal, immigration

or sanitary regulations within its territory or territorial sea;
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(b) Punish infringement of the above regulations
committed within its territory or territorial sea.  

 

2 The contiguous zone may not extend beyond twelve miles
from the baseline from which the breadth of the territorial
sea is measured.

 
Article 33(1) of the 1982 Convention is basically the same as Article
24(1) of the 1958 Convention. Article 33(2) of the 1982 Convention
provides that ‘[t]he contiguous zone may not extend beyond 24 nautical
miles from the baselines from which the breadth of the territorial sea is
measured’; in other words, if a state has a territorial sea of twelve miles,
it will be entitled to a contiguous zone of a further twelve miles.

The rules of customary law concerning the width of the contiguous
zone, and the rights which a state may exercise therein, are somewhat
uncertain; but the matter is not of great practical importance, because in
1986 only twenty-seven states claimed a contiguous zone (the widths
claimed varied considerably—one state claimed six miles, one claimed
ten miles, three claimed twelve miles, four claimed eighteen miles,
seventeen claimed twenty-four miles and one claimed forty-one miles).
In the case of the United States the territorial sea and the contiguous
zone became coterminous in 1988 when the territorial sea was extended
from three to twelve miles.

Exclusive fishery zones and exclusive economic zones

Since about 1960 there has been a tendency for states to claim exclusive
fishery zones beyond their territorial seas.65 In the Fisheries Jurisdiction
case between the United Kingdom and Iceland, the International Court
of Justice held in 1974 that a rule of customary law had developed since
1960 which permitted states to claim exclusive fishery zones of twelve
miles (this width of twelve miles included the territorial sea; thus, if a
state claimed a territorial sea of three miles, it was entitled to an exclusive
fishery zone of a further nine miles). The Court also held that a coastal
state had a preferential right over fish in adjacent areas of sea beyond
the twelve-mile limit, at least if the coastal state was (like Iceland)
economically dependent on local fisheries, but that the coastal state could
not wholly exclude other states from fishing in such areas, especially if
they had traditionally fished there and if part of their population was
economically dependent on fishing there.66

However, it soon became apparent that UNCLOS III would approve a
territorial sea of twelve miles, with an exclusive economic zone extending
for a further 188 miles, making a total of 200 miles.67 Article 56(1)(a) of
the 1982 Convention gives the coastal state sovereign rights over all the
economic resources of the sea, seabed and subsoil in its exclusive economic
zone; this includes not only fish, but also minerals beneath the seabed.68

In fact, most of the existing fish resources are thus brought under the
control of coastal states (about 90 per cent of living marine resources are
caught within 200 miles of the coast). To some extent the word ‘exclusive’
is misleading, because Articles 62 and 69–71 of the 1982
Convention provide that a coastal state which cannot exploit the fish or
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other living resources of its exclusive economic zone to the full must make
arrangements to share the surplus with other states; however, it can require
payment for allowing foreign vessels to fish in its exclusive economic zone.69

The coastal state also has limited powers to prevent pollution and to control
scientific research in its exclusive economic zone.70 But foreign states enjoy
freedom of navigation and overflight, and the right to lay submarine cables
and pipelines, in the coastal state’s exclusive economic zone.71

Since 1976 most states have anticipated the outcome of the conference
by claiming exclusive fishery zones or exclusive economic zones of 200
miles. In 1986, out of 138 coastal states, 101 claimed exclusive fishing
rights for 200 miles (thirteen claimed a territorial sea of 200 miles, sixty-
seven claimed an exclusive economic zone of 200 miles and twenty-one
claimed an exclusive fishery zone of 200 miles); twelve other states
claimed a territorial sea, exclusive fishery zone, or exclusive economic
zone exceeding twelve miles but less than 200 miles. The states claiming
exclusive fishing rights for 200 miles include the United States, the USSR,
Japan and the EEC countries (including the UK),72 which had previously
opposed wide fishery zones. Most states which claim exclusive fishing
rights for 200 miles have made treaties permitting other states to fish
there, but only if those other states are prepared to offer something in
return.73

The practice of claiming exclusive fishing rights for 200 miles, although
recent, is now so widespread that it can probably no longer be regarded as
illegal. In other words, the rules laid down by the International Court of
Justice in 197474 have now been replaced by a new rule of customary
international law permitting states to claim exclusive fishing rights for 200
miles. Indeed, in 1982 the International Court said that ‘the concept of the
exclusive economic zone…may be regarded as part of modern international
law’,75 and in 1985 it accepted that the exclusive economic zone could extend
for 200 miles.76

As of 1 March 1994, ninety-three states claimed an exclusive economic
zone, none of which claimed more than 200 miles, although some claim the
right to restrict activities within their zones beyond what the 1982
Convention allows.77 The largest exclusive economic zone in the world is
enjoyed by the United States in the Atlantic, Pacific and Arctic Oceans,
including those areas surrounding US island territories.

Foreign ships which violate the rights of a coastal state in its exclusive
fishery zone or exclusive economic zone78 may be arrested by the coastal
state. The coastal state also has certain powers of arrest in its contiguous
zone.79

The high seas

The term “high seas” means all parts of the sea that are not included in the
territorial sea or in the internal waters of a state.’80 The high seas may be
used freely by the ships of all nations; Article 2 of the 1958 Geneva
Convention on the High Seas states that freedom of the high seas
comprises, inter alia, freedom of navigation, freedom of fishing, freedom to
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lay submarine cables and pipelines, and freedom to fly over the high
seas. (Some of these freedoms are limited where a coastal state claims an
exclusive fishery zone, an exclusive economic zone, or a contiguous
zone.81) These freedoms may also be enjoyed by land-locked states, which
are given the right to sail ships under their own flags on the high seas;82

states lying between land-locked states and the sea should negotiate
agreements with land-locked states in order to give the latter the right to
use their ports and rights of transit through their territory.83 UN GA
Res. 46/212 of 20 December 1991 reaffirmed the right of access of land-
locked states to and from the sea and freedom of transit through the
territory of transit states by all means of transport.

As far as the freedom of fishing is concerned, certain limitations have
been introduced by the 1993 FAO Agreement to Promote Compliance
with International Conservation and Management Measures by Fishing
Vessels on the High Seas84 and the 1995 UN Agreement for the
Implementation of the Provisions of the United Nations Convention on
the Law of the Sea of 10 December 1982 Relating to the Conservation
and Management of Straddling Fish Stocks and Highly Migratory Fish
Stocks.85 As of 31 January 1996, the Agreement had been signed by
thirty-one states.86

As a general rule, a ship on the high seas is subject only to international
law and to the laws of the flag state.87 This makes it important to know
which state is the flag state. The ‘flag state’ really means the state whose
nationality the ship possesses; it is nationality which creates the right to
fly a country’s flag, and not vice versa. The nationality of warships does
not give rise to any problems, but the same is not true of merchant ships.
Apart from very small ships, the nationality of merchant ships is
determined in virtually all countries by registration; a ship has French
nationality, for instance, if it is registered in France. Article 6 of the
1958 Convention on the High Seas provides:
 

1 Ships shall sail under the flag of one State only…A ship may
not change its flag…save in the case of a real transfer of
ownership or change of registry.

2 A ship which sails under the flags of two or more States, using
them according to convenience, may not claim any of the
nationalities in question with respect to any other State, and
may be assimilated to a ship without nationality.

 
These rules are repeated in Article 92 of the 1982 Convention. The
conditions which states lay down before placing a ship on their register
vary from state to state. The traditional shipowning countries like the
United Kingdom lay down stringent requirements about the nationality
of the shipowners, the nationality of the crew, and the place of
construction. Other states—the so-called ‘flags of convenience’
countries—are prepared to register virtually any ship in return for the
payment of a fee.88

Flags of convenience are mainly used as a means of avoiding payment of
taxes and statutory wage-rates. But they can also be used for more sinister
purposes. A vast amount of the law of the sea is contained in treaties—
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dealing with such matters as ships’ lights, safety regulations, the slave trade,
compulsory insurance, ‘pirate’ radio stations, pollution and the conservation
of fisheries—which, of course, are binding only on states parties to them.89

It is dangerously easy for shipowners to avoid compliance with such treaties
by registering their ships in states which are not parties to them.

The popularity of flags of convenience is shown by the fact that Liberia
has been the largest shipowning nation (in terms of registered tonnage)
since 1967. (But Liberia has ratified all the relevant major treaties.) Most
countries with flags of convenience are developing countries, but in recent
years the majority of developing countries have demanded the abolition
of flags of convenience. Opinion among developed countries is equally
divided; France is strongly opposed to flags of convenience, but the United
States is not; as long as US shipowners are prepared to allow the United
States government to requisition their ships in time of war, the government
does not care where the ships are registered, and many of the ships
concerned would operate at a loss if their owners were forced to pay US
wage-rates.

Flags of convenience were an explosive issue at the Geneva Conference
of 1958. Article 5 of the High Seas Convention emerged as an ambiguous
compromise: ‘There must exist a genuine link between the [flag] State and
the ship; in particular, the State must effectively exercise its jurisdiction and
control in administrative, technical and social matters over ships flying its
flag.’ Obviously, the fact that a ship is owned by foreigners does not
necessarily prevent a flag state from exercising control in administrative,
technical and social matters over the ship; but the Convention uses the
words ‘in particular’, and it may therefore be that exercise of such control
is not enough by itself to constitute a genuine link.

What happens if there is no genuine link between the ship and the flag
state? Does this affect the nationality of the ship? Here again, Article 5 is
badly drafted, because it provides no answer to this question.90

Interference with ships on the high seas

As a general rule, no one but the flag state may exercise jurisdiction (in the
sense of powers of arrest or other acts of physical interference) over a ship
on the high seas.91 As regards interference with warships, there is only one
exception, which was too obvious to be mentioned in the Conventions; in
a time of war, a warship of a belligerent state is liable to be attacked by
enemy warships. In the case of merchant ships, the same general rule applies;
but there are a large number of exceptional cases where a warship of one
state may interfere with a merchant ship of another state:
 
1 Stateless ships. Since the high seas are open to the ships of all nations,

the Judicial Committee of the Privy Council held in the Asya case92

that it was lawful to seize a stateless ship on the high seas. Although
the decision was probably correct on the facts of the case, the Privy
Council’s reasoning should not be carried to its logical conclusion; it
is possible that arbitrary confiscation or destruction of a stateless
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ship would entitle the national state of the shipowners to make an
international claim.

2 Hot pursuit.93 As we have seen, the coastal state has certain powers
of arrest over foreign merchant ships in its internal waters, territorial
sea and contiguous zone. The right of hot pursuit is designed to prevent
the ship avoiding arrest by escaping to the high seas. It is regulated in
some detail by Article 23 of the 1958 Convention on the High Seas,
the most important provisions of which read as follows:  

 

1 The hot pursuit of a foreign ship may be undertaken when
the competent authorities of the coastal State have good
reason to believe that the ship has violated the laws and
regulations of that State. Such pursuit must be commenced
when the foreign ship or one of its boats is within the internal
waters or the territorial sea or the contiguous zone of the
pursuing State, and may only be continued outside the
territorial sea or the contiguous zone if the pursuit has not
been interrupted…If the foreign ship is within a contiguous
zone, as defined in Article 24 of the Convention on the
Territorial Sea and the Contiguous Zone, the pursuit may only
be undertaken if there has been a violation of the rights for
the protection of which the zone was established.

2 The right of hot pursuit ceases as soon as the ship pursued
enters the territorial sea of its own country or of a third State.

3 …The pursuit may only be commenced after a visual or
auditory signal to stop has been given at a distance which
enables it to be seen or heard by the foreign ship.

4 The right of hot pursuit may be exercised only by warships or
military aircraft, or other ships or aircraft on government
service specially authorized to that effect.  

 
These rules are repeated, in almost the same words, in Article 111
(paragraphs 1, 3, 4 and 5) of the 1982 Convention. Hot pursuit
may also begin in the coastal state’s exclusive fishery zone if the
foreign ship was illegally fishing there.94 Article 111(2) of the 1982
Convention lays down a similar rule for the exclusive economic
zone. According to the I’m Alone case,95 the right of hot pursuit
does not include the right to sink the pursued vessel deliberately;
but accidental sinking in the course of arrest may be lawful.   

3 The right of approach. The general rule is that merchant ships on
the high seas are subject to control only by warships of the flag
state. If a merchant ship is doing something which it ought not to
be doing, it may try to escape the control of warships from its
own state, by flying a foreign flag or no flag at all. Consequently,
if a warship encounters a merchant ship on the high seas and has
reasonable grounds for suspecting that the merchant ship is of the
same nationality as the warship, it may carry out investigations
on board the merchant ship in order to ascertain its nationality.
This power is reaffirmed in Article 22 of the 1958 Convention on
the High Seas and Article 110 of the 1982 Convention.

4 Treaties often give the contracting parties a reciprocal power of
arrest over one another’s merchant ships. Examples may be found
in treaties for the conservation of fisheries, or for the protection of
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submarine cables. Such provisions used to be particularly com-
mon in treaties for the suppression of the slave trade;96 but
Article 22 of the 1958 Convention on the High Seas and Ar-
ticle 110 of the 1982 Convention suggest that the power to
search foreign ships suspected of engaging in the slave trade
has now become a rule of customary law. Following the hi-
jacking of the Italian cruise ship Achille Lauro in October 1985
by terrorists,97 Italy took an initiative in the International Mari-
time Organisation (IMO)98 which culminated in the adoption
of the 1988 Rome Convention for the Suppression of Unlaw-
ful Acts Against the Safety of Maritime Navigation and the
1988 Rome Protocol for the Suppression of Unlawful Acts
Against the Safety of Fixed Platforms Located on the Conti-
nental Shelf.99 Furthermore, under Article 17(3) of the 1988
UN Convention Against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances a state party which has reason to sus-
pect that a vessel of another party is engaged in illicit traffic
has to request authorization from the flag state to take appro-
priate measures in regard to that vessel.100 Article 17(9) en-
courages the parties to the Convention to enter into bilateral
or regional agreements to carry out, or to enhance the effec-
tiveness of the provisions of Article 17.

It is important to note that states, in most of such cases,
have only a reciprocal power of arrest; after arrest, the offend-
ers must be handed back to their flag state for trial. (Theoreti-
cally a treaty could provide for reciprocal powers of trial, as
well as reciprocal powers of arrest; examples are rare, but see
Articles 109 and 110(l)(c) of the 1982 Convention, which deal
with unauthorized broadcasting.101)

A case which illuminates this is the ‘fish war’ between
Canada and the European Union in 1995 because of measures
taken by Canada against Spanish trawlers acting outside
Canada’s 200-mile economic zone in an area governed by the
treaty on the North Atlantic Fisheries Organization (NAFO).
The conflict started with the seizure by Canada of the Spanish
trawler Estai fishing for turbot (also known as Greenland hali-
but) in defiance of a sixty-day moratorium imposed by Cana-
dian conservation regulations. The vessel was only released a
week later after its owners had posted a C$500,000 bond.102

The relevant provisions of the Canadian Coastal Fisheries Pro-
tection Act, as amended on 12 May 1994, and the unilateral
Canadian enforcement measures on the high seas, including
arrest and the use of ‘warp-cutters’ to sever the cables holding
foreign trawler’s nets, were clearly illegal, although meant to
protect a common interest. The NAFO agreement gives states
parties certain control and inspection rights over each others’
fishing vessels, but only the flag state has the right (and is
obliged) to take enforcement measures. The conflict was settled
by an agreement between Canada and the European Commu-
nity which was reached on 20 April 1995.103 However, in March
1995 Spain had brought a case against Canada before the ICJ
which was still pending at the time of writing.104 
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5 Piracy105 is dealt with at length in Articles 14–21 and 22 of the 1958
Geneva Convention on the High Seas and Articles 100–10 of the 1982
Convention. According to Article 15 of the 1958 Geneva Convention
on the High Seas, piracy consists of any of the following acts:  

 

1 Any illegal acts of violence, detention or any act of
depredation, committed for private ends by the crew or the
passengers of a private ship or a private aircraft, and directed:

 

(a) On the high seas, against another ship or aircraft, or
against persons or property on board such a ship or
aircraft;

(b) Against a ship, aircraft, persons or property in a place
outside the jurisdiction of any State.  

 

2 Any act of voluntary participation in the operation of a ship
or of an aircraft with knowledge of facts making it a pirate
ship or aircraft.

3 Any act of inciting or of intentionally facilitating an act described
in sub-paragraph 1 or sub-paragraph 2 of this Article.  

 
The definition in Article 101 of the 1982 Convention is al-
most identical. If a warship has reasonable grounds for sus-
pecting that a merchant ship is engaged in piracy, it may
board it on the high seas for purposes of investigation, re-
gardless of the merchant ship’s nationality.106 If the suspi-
cions are justified, the merchant ship may be seized and the
persons on board may be arrested and tried.107 Every state
is entitled to arrest and to try a pirate, without being lim-
ited by any of the rules which are often regarded as restrict-
ing the jurisdiction of municipal courts in criminal cases.108

Laymen often use the word ‘piracy’ loosely to include all
sorts of acts which international law does not regard as
piracy. For instance, mutiny (seizure of a ship by its crew or
passengers) is not piracy within the meaning of international
law: under Article 15(1)(a) of the Geneva Convention on
the High Seas (Article 101(a)(i) of the 1982 Convention)
piracy on the high seas must be directed ‘against another
ship’. Indeed, in the laws of some countries, mutiny is de-
scribed as piracy. But since mutiny is not piracy within the
meaning of international law, a ship under the control of
mutineers may be arrested on the high seas only by the flag
state and not by other states (unless there is a treaty autho-
rizing arrest by other states). 

6 Belligerent rights. In a time of war a warship belonging to a
belligerent state may seize enemy merchant ships and also, in certain
circumstances, neutral merchant ships trading with the enemy.109

7 Self-defence. Even when there is no war, states sometimes claim a
right to interfere with foreign merchant ships on the grounds of
self-defence, but the law on this point is uncertain. For instance,
France cited self-defence as a justification for seizing foreign
merchant ships carrying arms to the rebel movement in Algeria in
the 1950s, but such seizures were condemned as illegal by most of
the flag states concerned.110 On the other hand, when a foreign
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merchant ship has been involved in an accident which creates an
imminent threat of massive oil pollution on neighbouring coasts, it is
possible that the coastal state is entitled to seize or destroy the ship in
order to prevent pollution;111 thus the Liberian government did not
protest in 1967 when the United Kingdom bombed the Torrey Canyon,
a Liberian oil tanker which had run aground on a reef in the English
Channel.112 Perhaps the distinction lies in the differing degrees of
urgency in the two situations; France could have waited until the ships
carrying arms entered the French territorial sea before arresting them,
whereas immediate destruction of a wrecked oil tanker is often the
only way to prevent the pollution of coasts. The Torrey Canyon incident
led to the adoption in 1969 of the Convention Relating to Intervention
on the High Seas in Cases of Oil Pollution Casualties113 and of the
Convention on Civil Liability for Oil Pollution Damage.114

8 Action authorized by the United Nations.115  

Jurisdiction of municipal courts over crimes committed on
the high seas

Apart from the special case of piracy, the ordinary rules of international
law concerning criminal jurisdiction116 apply to crimes committed on the
high seas. For this purpose, a ship is treated as if it were the territory of the
flag state. For instance, if an Englishman on a French ship fires a fatal shot
at someone on a German ship, he can be tried in England (nationality
principle), France (subjective territorial principle) and Germany (objective
territorial principle).

However, controversies have arisen in connection with criminal liability
for collisions at sea. In the Lotus case, a French ship, the Lotus, collided with
a Turkish ship on the high seas, and, as a result, people on the Turkish ship
were drowned; when the Lotus reached a Turkish port, Lieutenant Demons,
who had been at the helm of the Lotus at the time of the collision, was
arrested and prosecuted for manslaughter. France complained that this exercise
of jurisdiction by Turkey was contrary to international law, but the Permanent
Court of International Justice held that Lieutenant Demons could be tried,
not only by his own flag state, France, but also by Turkey, because the effects
of his actions had been felt on the Turkish ship.117 This decision, based on the
objective territorial principle, produced alarm among seafarers, and a long
campaign against the rule in the Lotus case culminated in Article 11(1) of the
1958 Geneva Convention on the High Seas which provides:
 

In the event of collision or of any other incident of navigation
concerning a ship on the high seas, involving the penal [that is,
criminal] or disciplinary responsibility of the master or of any other
person in the service of the ship, no penal or disciplinary proceedings
may be instituted against such persons except before the judicial
or administrative authorities either of the flag State or of the State
of which such person is a national.

 
This provision, which is repeated in Article 97(1) of the 1982 Convention,
reverses the effect of the Lotus decision, in so far as that decision dealt with
collisions and other ‘incidents of navigation’. But the wider principles



THE CONTINENTAL SHELF 191

laid down in the Lotus case, concerning the objective territorial principle,
jurisdiction in general, and the nature of customary law, remain valid.

The continental shelf

Before 1945 the freedom of the high seas meant, among other things,
that every state had the right to exploit the seabed and subsoil of the
high seas. This right was enjoyed by all states; no state could claim an
exclusive right to any part of the seabed or subsoil of the high seas.

However, the law began to change when it became technologically
and economically feasible to exploit oil deposits beneath the sea by means
of offshore oil wells. In 1945 President Truman of the United States
issued a proclamation that the United States had the exclusive right to
exploit the seabed and subsoil of the continental shelf off the coasts of
the United States. The term, ‘the continental shelf’, requires some
explanation.118 In most parts of the world the seabed slopes gently away
from the coast for quite a long distance before it plunges steeply down
to the great ocean depths. This gently sloping seabed, covered by shallow
water, is called the continental shelf by geologists, and in prehistoric
times was dry land. For the purposes of President Truman’s proclamation,
the continental shelf was defined as being those offshore areas of the
seabed which were not more than 100 fathoms deep.

President Truman’s proclamation was copied by certain other states,
and offshore drilling for oil and natural gas became common in the
Caribbean and the Persian Gulf. No protests were made by other states,
except when Chile and Peru made claims which went far beyond the
scope of President Truman’s proclamation. Chile and Peru have no
continental shelf in the geological sense; the seabed off their coasts drops
sharply down to the great ocean depths. Therefore, instead of claiming
a continental shelf, they claimed sovereignty over the seabed and subsoil
for a distance of 200 miles from their coasts; and they also claimed
sovereignty over the superjacent waters and air space, which had been
expressly excluded from the proclamations issued by the United States
and other countries.

The history of the continental shelf in the years after 1945 is a classic
example of the formation of a new rule of customary law. The action of
the United States created a precedent which other states followed—and
in some cases tried to extend. Claims to exclusive rights to exploit the
seabed and subsoil were copied, or at least not challenged, by other
states and thus gave rise to a new rule of customary law; claims to
sovereignty over superjacent waters did not give rise to a new rule of
customary law, because they met with protests from other states. (Even
the 200-mile exclusive economic zone, a concept of much more recent
origin,119 gives the coastal state fewer rights than the sovereignty over
superjacent waters claimed by Chile and Peru.)

Before 1958 customary law on the continental shelf was still rather
vague and controversial; the 1958 Geneva Convention on the Continental
Shelf added more precision and detail to the rules. Article 1 defines the
continental shelf as: ‘the seabed and subsoil of the submarine areas
adjacent to the coast but outside the area of the territorial sea, to a depth of
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ZaöRV 55 (1995), 479–519, at 488 et
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See also the 1995 Russian Federation
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200 metres, or, beyond that limit, to where the depth of the superjacent
waters admits of the exploitation of the natural resources of the said areas’.

Article 2 provides:
 

1 The coastal State exercises over the continental shelf sovereign
rights for the purpose of exploring it and exploiting its natural
resources.

2 The rights referred to in paragraph 1 of this Article are exclusive
in the sense that if the coastal State does not explore the
continental shelf or exploit its natural resources, no one may
undertake these activities, or make a claim to the continental
shelf, without the express consent of the coastal State.

3 The rights of the coastal State over the continental shelf do not
depend on occupation, effective or notional, or on any express
proclamation.

4 The natural resources referred to in these Articles consist of the
mineral and other non-living resources of the seabed and subsoil
together with living organisms belonging to sedentary species,
that is to say, organisms which, at the harvestable stage, either
are immobile on or under the seabed or are unable to move
except in constant physical contact with the seabed or the subsoil.

 
Article 3 provides that ‘the rights of the coastal State over the continental
shelf do not affect the legal status of the superjacent waters at high seas, or
that of the air space above those waters’.

Article 5 states that the exploration and exploitation of the continental
shelf must not cause unreasonable interference with navigation, fishing,
conservation of fisheries, or scientific research (paragraph 1). Subject to
paragraph 1, the coastal state may construct installations for the purpose
of exploiting the natural resources of the continental shelf. The installations
may protrude above the surface of the sea, but they do not have the legal
status of islands (for example, they have no territorial sea), although the
coastal state may establish safety zones with a radius of 500 metres around
each installation. There are further provisions to prevent the installations
being dangerous (for example, there must be an adequate system of warning
of their presence, and they must be dismantled when disused).

Articles 2 and 3 of the Geneva Convention on the Continental Shelf are
repeated, with slight alterations, in Articles 77 and 78 of the 1982
Convention. Many of the provisions of Article 5 of the Geneva Convention
reappear, in a rather different form, in Articles 60 and 80 of the 1982
Convention. Article 76 of the 1982 Convention differs considerably from
Article 1 of the Geneva Convention on the Continental Shelf.

What are the outer limits of the continental shelf for legal purposes?
Does it have any outer limits at all, or do the coastal state’s exclusive rights
over the seabed and subsoil extend to mid-ocean, regardless of the depth of
the ocean? This is a vital question, because in the future the deep seabed (or
ocean floor) is likely to be of great economic importance. The ocean floor
in many areas is covered with manganese nodules, averaging about 4 cm in
diameter and containing up to 50 per cent manganese, with significant
traces of copper, nickel, cobalt and other metals. It is estimated that there
are 1,500,000 million tons of these nodules on the floor of the Pacific alone,
sometimes in concentrations of up to 100,000 tons per square mile.
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Article 1 of the 1958 Geneva Convention on the Continental Shelf
speaks of exploitability as a criterion for fixing the outer limit of the
continental shelf. This might suggest that the continental shelf could,
for legal purposes, extend to mid-ocean; but such an interpretation is
unsound, for several reasons. The Geneva Convention defines the
continental shelf as ‘submarine areas adjacent to the coast’, and areas in
mid-ocean cannot be regarded as adjacent to any of the coastal states.
Again, the International Court of Justice emphasized in the North Sea
Continental Shelf cases120 that the continental shelf was a prolongation
of land territory—the deep seabed is too deep, and too far from shore,
to be regarded as a prolongation of land territory. Finally, the continental
shelf is a geological concept as well as a legal concept, and, from the
geological point of view, to say that the deep seabed forms part of the
continental shelf is as absurd as saying that Africa forms part of Australia.
Article 76(1) of the 1982 Convention provides:
 

The continental shelf of a coastal State comprises the sea-bed
and subsoil of the submarine areas that extend beyond its territorial
sea throughout the natural prolongation of its land territory to the
outer edge of the continental margin, or to a distance of 200
nautical miles from the baselines from which the breadth of the
territorial sea is measured where the outer edge of the continental
margin does not extend up to that distance.

 
Article 76 also contains complicated and controversial provisions for
delineating the outer edge of the continental margin. The continental
margin consists not only of the continental shelf, but also of the
continental slope, a steeply sloping area beyond the continental shelf,
and the continental rise, a gently sloping area between the continental
shelf and the deep seabed. The minimum limit of 200 miles, which was
copied from the provisions on the exclusive economic zone121 is probably
already part of customary international law.122

The deep seabed

Resolution 2749 (XXV), passed by the General Assembly on 17 December
1970 by 108 votes to nil with fourteen abstentions, declared that the deep
seabed was the common heritage of mankind,123 and laid down various
principles to govern the future exploitation of its resources.124 These
principles are elaborated in detail in Articles 133–91 and Annexes III and
IV of the 1982 Convention. According to the 1982 Convention, control
of the deep seabed (that is, the seabed beyond the continental shelf, as
defined in Article 76) would be vested in an International Seabed Authority,
which will exploit the deep seabed and its subsoil or grant licences for
such exploitation to states or commercial companies.125 (The powers of
the Authority will apply only to the seabed and subsoil; Article 135 of the
1982 Convention declares that the provisions of the 1982 Convention
concerning the deep seabed and the Authority shall not affect the legal
status of the superjacent waters (high seas) or the air space above those
waters.) The International Seabed Authority will also receive part of
the revenue from the exploitation of the continental shelf beyond
the 200-mile limit; the coastal state will receive the remainder of such
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ICJ Rep. 1985, 13–187; Continental
Shelf (Tunisia v. Libya) Case, ICJ Rep.
1982, 18–323. See the relevant articles
by G.Jaenicke, EPIL 2 (1981), 205–8,
and U.-D.Klemm, R. Oellers-Frahm,
EPIL I (1992), 792–5; 795–8; 798–804.
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122 ICJ Rep. 1985, at 33, 35. See
D.N.Hutchinson, The Seaward Limit to
Continental Shelf Jurisdiction in
Customary International Law, BYIL 56
(1985), 11118.
123 See B.H.Oxman, The High Seas
and the International Seabed Area,
Mich. JIL 10 (1989), 526–42; F.Zegers
Santa Cruz, Deep Sea-Bed Mining
Beyond National Jurisdiction in the 1982
UN Convention on the Law of the Sea:
Description and Prospects, GYIL 31
(1988), 107–19; W.G.Vitzthum,
International Sea-Bed Area, EPIL II
(1995), 1372–76. On the ‘common
heritage of mankind’ concept see also
Chapter 13 below, 207–8.
124 Text in Brownlie BDIL, 124–8.
125 See R.Wolfrum, International Sea-
Bed Authority, in Wolfrum UNLPP II,
789–96.



194 THE LAW OF THE SEA

126 Article 82, 1982 Convention.
127 See Chapter 15 below, 233–5.
128 See the 1980 draft of the 1982
Convention in ILM 19 (1980), 1129.
129 See text above, 174.
130 Text in ILM 19 (1980), 1003.
131 ILM 23 (1984), 1354.
132 See AJIL 73 (1979), 30–8.
133 See text above, 174–5.

revenue.126 Revenue, royalties and profits received by the Authority will be
used for the benefit of mankind as a whole, taking into particular
consideration the needs of developing countries, whether coastal or
landlocked.

The developing countries hoped to benefit financially from the
International Seabed Authority and hailed Part XI of the 1982
Convention as a significant victory in their quest for a ‘New International
Economic Order’.127 But the developed countries, which are the only
countries with the advanced technology and huge amounts of capital
needed to exploit the resources of the seabed, insisted on getting a fair
return on the money and effort which they will put into exploiting those
resources. This clash of interests affected many provisions of the 1982
Convention concerning the functions, powers, structure and voting
procedure of the International Seabed Authority and the relations
between mining companies and the Authority. Until 1981 it seemed likely
that the UN Conference on the Law of the Sea would reach agreement
on a compromise between the interests of the developed states and the
interests of the developing states.128 But in 1981 President Reagan of the
United States demanded that some amendments should be made to the
provisions of the 1980 draft concerning the deep seabed and the
Authority, in order to make them more favourable to the developed
states. The Conference made a few changes to the text of the 1980 draft
in order to make it more acceptable to the developed states, but most
Western states (including the United States and the UK) remained
unsatisfied and refused to sign or ratify the 1982 Convention.129

Even before President Reagan took office in 1981, the United States
had become so impatient with the disagreements and delays at the
conference that it passed a law authorizing United States companies to
start exploiting the deep seabed.130 Similar laws have also been passed
by several other developed states, such as France, West Germany, Italy,
Japan, the UK and the USSR. There is an agreement between most of
the states which have passed such laws (but not the USSR) that companies
from one ‘reciprocating state’ (to use the terminology of the law passed
by the United States) will not be authorized to operate in an area covered
by a licence issued by another ‘reciprocating state’.131 The laws in
question do not purport to create rights over any part of the deep seabed
which will be exclusive as against states which have not passed such
laws; moreover, the laws are intended to apply only during the period
before the entry into force of a convention on the law of the sea to
which the legislating state is a party, and they provide that all or part of
the revenue received by the government concerned from the exploitation
of the seabed will be shared with developing countries or transferred to
the International Seabed Authority. In spite of that, these laws were
condemned by developing countries as a violation of General Assembly
resolution 2749 (XXV).132

As noted above, the 1994 Agreement Relating to the Implementation of
Part XI of the 1982 Convention changed the deep seabed mining regime to
the satisfaction of almost all parties.133 The reasons for the amendment
were basically twofold. First, it had become apparent that relatively low
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metal prices over the last decade had led to a decline in commercial interest
in deep seabed mining. The huge bureaucratic structure based on detailed
provisions laid down in Part XI appeared unnecessary. Second, the end of
the Cold War and the global move towards market principles gave further
impetus to reform willingness. The details of the amended regime, as well
as the technical problems of the provisional application of the Agreement
(before it enters into force, as provided for by Article 25 of the Vienna
Convention on the Law of Treaties),134 are beyond the scope of this book.

Maritime boundaries

Many disputes have arisen in recent years over the location of boundaries
between areas of sea claimed by one state and areas of sea claimed by
another state.135 They have also occupied international tribunals and
the ICJ.136 Article 12(1) of the 1958 Geneva Convention on the Territorial
Sea provides as follows:
 

Where the coasts of two States are opposite or adjacent to each
other, neither of the two States is entitled, failing agreement between
them to the contrary, to extend its territorial sea beyond the median
line every point of which is equidistant from the nearest points on
the baselines from which the breadth of the territorial seas of each
of the two States is measured. The provisions of this paragraph
shall not apply, however, where it is necessary by reason of historic
title or other special circumstances to delimit the territorial seas of
the two States in a way which is at variance with this provision.

 
The same rules are laid down in Article 15 of the 1982 Convention. In
the case of the contiguous zone, Article 2(3) of the Geneva Convention
on the Territorial Sea lays down the same rule as Article 12(1), except
that it omits the final sentence of Article 12(1). The 1982 Convention
contains no provision for delimiting contiguous zones claimed by
opposite or adjacent states.

Article 6(1) of the 1958 Geneva Convention on the Continental Shelf
provides as follows:
 

Where the same continental shelf is adjacent to the territories of
two or more States whose coasts are opposite each other, the
boundary of the continental shelf appertaining to such States shall
be determined by agreement between them. In the absence of
agreement, and unless another boundary line is justified by special
circumstances, the boundary is the median line, every point of
which is equidistant from the nearest point of the baselines from
which the breadth of the territorial sea of each State is measured.

 
Article 6(2) applies the same rules ‘|w|here the same continental shelf is
adjacent to the territories of two adjacent States’.

Articles 12(1) and 24(3) of the Geneva Convention on the Territorial
Sea place primary emphasis on the equidistance principle. By contrast,
Article 6 of the Geneva Convention on the Continental Shelf places
primary emphasis on delimitation by agreement. Both Article 12(1) of
the Geneva Convention on the Territorial Sea and Article 6 of the Geneva
Convention on the Continental Shelf provide for a ‘special circumstances’
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exception to the equidistance principle, but in practice the ‘special
circumstances’ exception is likely to be invoked more often in delimiting
the continental shelf than in delimiting the territorial sea, because continental
shelves stretch further than territorial seas; maritime boundaries based on
the equidistance principle are often distorted by the presence of islands or
by curvatures of the coast, and the effect of such distortions increases as
one moves further out to sea.137 Such distortions may be tolerable if they
enable one state to extend its territorial sea at the expense of another state
by a few miles, but not if they enable one state to extend its continental
shelf at the expense of another state by hundreds of miles.

In the North Sea Continental Shelf cases the International Court of
Justice held that the rules contained in Article 6(2) of the Geneva
Convention on the Continental Shelf were not rules of customary law,
and were therefore not binding on West Germany, which was not a party
to the Convention. Instead, the Court said that the relevant rule of
customary law required the parties (West Germany, Denmark and the
Netherlands) to negotiate in good faith in order to reach an agreement on
an equitable delimitation.138 However, the arbitral award in a later case
between the United Kingdom and France, concerning the delimitation of
the continental shelf in the English Channel, suggests that the difference
between customary law and Article 6 of the Geneva Convention on the
Continental Shelf is slight; the United Kingdom and France were both
parties to the Convention, but the arbitrators held that the position of the
Channel Islands and of the Isles of Scilly constituted ‘special circumstances’
within the meaning of Article 6 of the Convention and that the boundary
should be based on equitable considerations (which involved departing
from the median (equidistance) line) wherever such special circumstances
existed.139

The downgrading of the equidistance principle has been carried a stage
further by Article 83(1) of the 1982 Convention which provides: ‘The
delimitation of the continental shelf between States with opposite or adjacent
coasts shall be effected by agreement on the basis of international law, as
referred to in Article 38 of the Statute of the International Court of Justice,
in order to achieve an equitable solution.’ Article 74(1) of the 1982
Convention applies the same rule to the delimitation of exclusive economic
zones.140 Articles 83(1) and 74(1) are vague, but that is inevitable; the whole
question of delimitation was a source of acute controversy at UNCLOS III.
Judicial and arbitral decisions in the future will probably clarify the concept
of ‘an equitable solution’, but that is bound to be a slow process; what is
equitable in one geographical situation will not be equitable in other
geographical situations, and there is therefore a danger that each decided
case will be unique and incapable of serving as a precedent for other cases.

Article 121(3) of the 1982 Convention provides that ‘rocks which cannot
sustain human habitation or economic life of their own shall have no
exclusive economic zone or continental shelf. This innovation is regarded
as desirable by most states (but presumably not by the United Kingdom,
which claims an exclusive fishery zone of 200 miles around Rockall, an
uninhabitable rock 180 miles west of the Hebrides). However, Article 121
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implies that such rocks will continue to possess a territorial sea and a
contiguous zone.

Among the regional disputes still unsettled, some of the most serious
ones with a very real potential for conflict are in the South-East Asian
region, especially with regard to the competing claims to the Spratly
Islands in the South China Sea.141
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13 Air space and outer space

 
Air space

Between 1900 and 1914 academic lawyers proposed various theories about
the legal status of air space.1 But from 1914 onwards it was clear that
states would be content with nothing less than complete sovereignty over
their air space, unlimited by any right of innocent passage; and a new rule
of customary law to that effect arose very quickly. The military potential
of aircraft for bombing and reconnaissance, demonstrated during the First
World War, meant that any other rule would have been unacceptable to
states, on security grounds. (In fact, it was the neutral states which were
most insistent on their right to exclude foreign aircraft during the First
World War, in order to prevent aerial battles taking place over their
territory.) Since then, the customary rule has been that aircraft from one
state have a right to fly over the high seas, but not over the territory or
territorial sea of another state.2 This rule is reaffirmed in Article 1 of the
1944 Chicago Convention on International Civil Aviation which states
that ‘every State has complete and exclusive sovereignty over the airspace
above its territory’.3

It is a serious breach of international law for a state to order its
aircraft to violate the air space of another state. In the period between
1950 and 1960 a number of aerial incidents occurred in which American
military aircraft were attacked, forced to land or shot down and their
crews interned by Hungary, the USSR and Czechoslovakia.4 The United
States took the view that the use of force was unjustified because the
aircraft were either flying over international waters or had strayed
inadvertently into foreign airspace. The cases filed by the United States
against the states in question, which refused to admit liability, were
dismissed by the International Court of Justice because the respondent
states had not accepted its jurisdiction.5 The Court also denied its
jurisdiction in cases brought by Israel, the United States and the United
Kingdom against Bulgaria for shooting down in 1955 an Israeli aircraft
on a regular commercial flight between Austria and Israel which was
carrying passengers of various nationalities.6

In May 1960, when a United States U2 reconnaissance aircraft was shot
down over the Soviet Union, the Soviet Union cancelled a summit conference
with the United States in protest against the violation of its air space.7

Apparently the United States did not protest against the shooting down of
the U2. But that does not mean that states have an unlimited right to attack
intruding aircraft in all circumstances. In 1953 Lissitzyn8 suggested that
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the following rule of customary law could be inferred from state practice:
‘In its efforts to control the movements of intruding aircraft the territorial
sovereign must not expose the aircraft and its occupants to unnecessary
or unreasonably great danger—unreasonably great, that is, in relation
to the reasonably apprehended harmfulness of the intrusion.’ This is a
very flexible principle. It implies that a state must not attack an intruding
aircraft unless it has reason to suspect that the aircraft constitutes a real
threat to its security (military aircraft are obviously more likely to present
such a threat than civil aircraft); it also implies that a warning to land or
change course should be given before the aircraft is attacked, unless
there is reason to suspect that the aircraft constitutes an immediate and
very serious threat to the security of the state, or unless it is impracticable
to give such a warning.

Lissitzyn’s flexible approach is probably still an accurate statement
of the law in the case of military aircraft which enter the air space of
another state without that state’s consent. However, as we have just
seen, there is some disagreement about the action which can be taken
against civil aircraft which enter the air space of another state without
that state’s consent; some states still seem to support the application of
Lissitzyn’s flexible approach to civil aircraft (as well as to military
aircraft), but other states (and the International Civil Aviation
Organization (ICAO), a specialized agency of the United Nations)9 believe
that civil aircraft must never be attacked in such circumstances. On the
other hand, civil aircraft which enter the air space of another state without
that state’s consent can be ordered to leave or to land, and the state
whose air space has been violated can protest to the state in which the
aircraft are registered if such orders are ignored; the rule (if it is indeed
a rule) that trespassing civil aircraft must never be attacked does not
mean that they have a legal right to trespass.

In 1981 ICAO recommended to its member states that ‘intercepting
aircraft should refrain from the use of weapons in all cases of interception
of civil aircraft’.10 In 1983 the Soviet Union shot down a South Korean
civil airliner which had entered Soviet air space; in the United Nations
Security Council a draft resolution condemning the Soviet action11

received nine votes in favour, but was vetoed by the Soviet Union (Poland
also voted against, and China, Guyana, Nicaragua and Zimbabwe
abstained). The preamble to the draft resolution contained a paragraph
‘reaffirming the rules of international law that prohibit acts of violence
which pose a threat to the safety of international civil aviation’, which
implies that attacks on civil aircraft are never permitted (the position is
obviously different if military aircraft enter the air space of another state).
This ‘absolute’ rule was supported by statements made by the United
States, South Korea, Australia, Togo, Ecuador and Portugal,12 while
Canada, Zaire, West Germany and Fiji echoed Lissitzyn’s more flexible
approach by saying that the Soviet reaction was ‘disproportionate’ in
the circumstances.13 Even the Soviet Union did not claim that it had an
unlimited right to shoot down intruding aircraft; instead, it claimed that
it had mistaken the South Korean airliner for a United States military
reconnaissance aircraft, and that the South Korean airliner had acted
suspiciously and had ignored Soviet orders to land.14
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(1996), 448–54.
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In 1984 the Assembly of ICAO adopted an amendment (Article 3bis) to
the 1944 Chicago Convention on the International Civil Aviation15 (the
constitution of ICAO) which confirms ‘that every State, in the exercise of
its sovereignty, is entitled to require the landing at some designated airport
of a civil aircraft flying above its territory without authority’. But it also
states that ‘the Contracting States recognize that every State must refrain
from resorting to the use of weapons against civil aircraft in flight and that,
in case of interception, the lives of persons on board and the safety of
aircraft must not be endangered’.16

During the war between Iraq and Iran (1980–8),17 on 3 July 1988, the
US warship Vincennes in an engagement with Iranian gunboats in the
Persian Gulf, believing it was being attacked from the air, shot down the
civilian Iran Air Flight 655, killing 290 passengers from six countries and
crew members. Although the United States did not admit its liability under
international law, it later offered to pay ex gratia compensation (which
means without recognizing any legal obligation to do so) to the families
of the victims (US$250,000 per full-time wage-earning victim, and
US$100,000 for each of all the other victims).18 Iran, however, declined
to accept the offer and in 1989 filed an application for compensation in
the International Court of Justice.19 On 22 February 1996, Iran and the
United States settled Iran’s claims concerning the downing of Iran Air
Flight 655 in connection with the settlement of other Iranian claims against
the United States concerning certain banking matters, filed before the
Iran-United States Claims Tribunal.20 Under the terms of the settlement
agreement, the survivors of each Iranian victim will be paid US$300,000
(for wage-earning victims) or US$150,000 (for non-wage-earning
victims).21

In another recent incident, on 24 February 1996, Cuban military aircraft
shot down two civilian aircraft registered in the United States which led to
a Statement by the President of the UN Security Council condemning the
act with reference to Article 3bis of the Chicago Convention and calling for
an investigation of the incident by ICAO.22 In addition, on 12 March 1996,
President Clinton approved sanctions against Cuba under the controversial
Cuban Liberty and Democratic Solidarity (Libertad) Act of 1996 (Helms-
Burton Act).23

The general legal and institutional framework for international civil
aviation is nowadays laid down in the 1944 Chicago Convention and the
rules adopted by ICAO which now has practically universal membership.24

ICAO is the main forum for the development of international air law and
thereby also of domestic air law. It has quasi-legislative powers with regard
to laying down ‘international standards’ (as distinct from mere
‘recommended practices’), especially in the field of air navigation.25 But the
attempt since 1944 to establish on a multilateral basis rights of aircraft of
contracting states to fly into each others’ territories, whether engaged in
scheduled air services or in non-scheduled flights, has largely failed. The
current system of the exchange of lucrative traffic rights is essentially based
upon a complex web of bilateral treaties, by which one state gives aircraft
from another state the right to fly through its air space (usually in
return for a similar concession from the other state in favour of the first
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state’s aircraft, which constitutes a barter of rights of equivalent
commercial value).26 Air transport disputes between states are frequently
decided by arbitration.27

Many of the rules governing aircraft have been copied from the rules
governing ships.28 For instance, the nationality of aircraft29 is based on
registration, and an aircraft cannot be registered in two or more states
at the same time; the problem of flags of convenience, which has caused
so much controversy in connection with merchant ships, has scarcely
arisen in the context of aircraft—maybe because most airlines are owned
or subsidized by governments. Similarly, the rules concerning the power
to try crimes committed on aircraft resemble the rules concerning the
power to try crimes committed on ships.30 For the purposes of the
territorial principle of jurisdiction, a civil aircraft in flight may be treated
as if it were a part of the state of registration (a sort of ‘flying island’, so
to speak), but it may also be regarded as present within the subjacent
state, so that both the state of registration and the subjacent state may
try the offender. This resembles the concurrent jurisdiction exercised by
the flag state and the coastal state over crimes committed on foreign
merchant ships in internal waters or the territorial sea.31

The most common offences committed against civil aviation safety
are hijacking, sabotage and forced flights to seek asylum in another
state.32 These are not acts of piracy in the technical sense, involving
universal jurisdiction,33 because they are rarely committed from one
aircraft against another or in an area beyond the jurisdiction of any
state. Since the 1960s, international legal instruments have been adopted
to deal with unlawful interference with civil aviation, including the 1963
Toyko Convention,34 the 1970 Hague Convention,35 and the 1971
Montreal Convention.36 These have been ratified by a large number of
states and require that the parties provide for severe penalties and far-
reaching jurisdiction in most cases. But no effective international
machinery was created providing for enforcement measures against states
refusing to cooperate in suppression of acts of hijacking and in
international terrorism.37

Outer space

‘Need I apologize for my choice of subject? Some may say it belongs to
the realm of exotics of law. Some may ask: Why deal with issues so
remote when there are so many much closer to us still awaiting a solution?
Why reach so far?’ With these words the late Judge Manfred Lachs
introduced his 1964 lecture at the Hague Academy of International Law
on the topic ‘The International Law of Outer Space’.38 Exotic the subject
is no longer.39 Within the four decades following the launch of Sputnik
1 in 1957 (the first artificial satellite, launched by the USSR), the use of
space technology has become widespread, not only for military but also
for civilian purposes, including satellites for communications,
meteorology, television and radio broadcasting and other
applications.40 Remote sensing of data is employed in agriculture
and resource management as well as in environmental monitoring.
Some states, such as the United States, the United Kingdom and
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Sweden, have even adopted specific national legislation relating to outer
space activities.

The law-making process in the field of space law41 has some special
characteristics. Since 1958, in practice it has primarily relied upon the work
of a special international body, the United Nations Committee on the
Peaceful Uses of Outer Space (UNCOPUOS) with its two sub-committees,
the Scientific and Technical Subcommittee and the Legal Subcommittee.
The administrative arm of the Committee is the United Nations Office for
Outer Space Affairs, now based in Vienna. Due to the function of
UNCOPUOS, the institutional framework of space law-making enables
more consistency in law-making than in many other fields of international
law. UNCOPUOS, however, is a limited club with only a quarter of the
members of the United Nations participating.

It should be noted that UNCOPUOS is not the only body concerned
with the law of outer space. Thus, the important issue of the military use of
outer space is considered by the major space powers to be outside the
mandate of UNCOPUOS and to properly belong to the fora dealing with
disarmament and arms control issues.42 Furthermore, albeit controversial
at the beginning, the competence to deal with the regulation of the use of
radio frequencies and satellite positions in the geostationary orbit (a highly
advantageous orbit 36,000 km above the Earth’s equator) for space
communications43 rests with the International Telecommunication Union
(ITU), with its global membership—a rather successful international
organization, due to the technical necessities of cooperation in the field of
telecommunications.44

The United Nations General Assembly started studying the legal
problems posed by outer space activities in 195945 and adopted Resolution
1721 in December 1961 to give guidance to the subsequent evolution of
space law.46 This culminated in the 1963 Declaration of Legal Principles
Governing the Activities of States in the Exploration and Use of Outer
Space47 and led to the adoption of four major multilateral treaties48

governing outer space activities from 1967 to 1975: the 1967 Treaty on
Principles Governing the Activities of States, Including the Moon and
Other Celestial Bodies (Outer Space Treaty),49 the 1968 Agreement on
the Rescue of Astronauts, the Return of Astronauts and the Return of
Objects Launched into Outer Space (Rescue Agreement),50 the 1972
Convention on Liability for Damage Caused by Objects Launched into
Outer Space (Liability Convention),51 and the 1974 Convention on
Registration of Objects Launched into Outer Space (Registration
Convention).52 In addition, in 1979 the Agreement Governing the Activities
of States on the Moon and Other Celestial Bodies (Moon Treaty) was
adopted.53 But there are also special conventions dealing with certain
aspects of space-based activities, such as the 1963 Treaty Banning Nuclear
Weapon Tests in the Atmosphere, in Outer Space and Under Water,54 the
1977 Convention on the Prohibition of Military or Any Other Hostile
Use of Environmental Modification Techniques55 and the Convention and
Regulations of the International Telecommunication Union.

The technical necessities of jointly using resources,56 as well as the
immense financial and technological requirements of conducting activities
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in outer space, necessitate international cooperation57 more than in many
other fields of international law and tend to induce a stronger pressure
towards integrationist solutions in international organization in this area.
Regulatory needs became most obvious in the fields of satellite
communications58 and remote sensing.59 The development of the
substantive and procedural aspects of space law was accompanied by
innovations in international organization concerned with the exploration
and use of outer space (ESA),60 especially with regard to satellite
communications systems providing global and regional networks
(INTELSAT, INMARSAT, EUTELSAT, ARABSAT).61 Recently, there has
also been some discussion even on creating a global space agency.62

In its initial formative phase, space law has developed in anticipation
of outer space activities at a time when such activities were still rather
limited in practice. This process was successful because only the two major
powers, the United States and the Soviet Union, were at the time actively
engaged in outer space activities, while most other states failed to perceive
that any of their substantial interests would be affected in this connection
in the near future. While the major space powers seek to retain their
monopoly positions and technological edge as much as possible, this has
now clearly changed. Meanwhile, more and more states have become
directly or indirectly involved in outer space or consider that their political
and economic interests require the taking of a position. Conflicts of interest,
especially between industrialized and developing countries, have made
achieving a consensus in the law-making process increasingly difficult.

One peculiar highlight of this process has been the 1976 Bogota
Declaration by eight equatorial countries claiming sovereign rights to
segments of the geostationary orbit 36,000 km above their territory,
which was met by rejection by the international community.63 Equatorial
countries subsequently began abandoning this untenable position;
however, the controversial issue of whether there should be a special
legal regime for the geostationary orbit, in addition to the existing
regulations of the ITU, which should provide for certain preferential
rights for developing countries, is still on the agenda of UNCOPUOS.64

All of the major treaty instruments were prepared on the basis of the
consensus method (instead of majority decision-making) to ensure the
participation of the space powers.65 The same applies to all other
resolutions of the General Assembly prepared by UNCOPUOS with the
single exception of the controversial principles on direct satellite television
broadcasting adopted by majority against the votes of Western states in
1982, mainly because they refused to accept the requirement of ‘prior
consent’ of the receiving state to foreign satellite broadcasting.66

UNCOPUOS thereafter returned to the consensus method, as in the case
of the 1986 principles on remote sensing67 or the most recently adopted
principles on the use of nuclear power sources in outer space.68

Conflicts of interest also became evident with the adoption of the still
largely defunct Moon Treaty of 1979,69 attempting to establish an
international regime for the exploitation of mineral resources,70 which was
opposed by the major space powers. It has been accepted only by a small
number of states without any significant independent space capabilities,
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with the exception of France.71 In essence, the politics of the New World
Economic Order72 advocated by the former so-called Third World also entered
the domain of space law. The demands of developing countries to share in
the benefits of the use of outer space technology are reflected in the continuing
dispute in UNCOPUOS on the item ‘Consideration of the legal aspects related
to the application of the principle that the exploration and utilization of
outer space should be carried out for the benefit and in the interests of all
states, taking into particular account the needs of developing countries’.73

The basic substantive framework of the present law on outer space is
contained in the Outer Space Treaty of 1967.74 The treaty provides that outer
space is free for exploration and use by all states (Article 1) and cannot be
annexed by any state (Article 2). The exploration and use of outer space
must be carried out for the benefit of all countries (Article 1) and in accordance
with international law (Article 3). Activities in outer space must not
contaminate the environment of the Earth or of celestial bodies, and must
not interfere with the activities of other states in outer space (Article 9). States
must disclose information about their activities in outer space (Articles 10–
12). Activities of non-governmental entities in outer space require
governmental authorization, and the state concerned is responsible for all
activities which it authorizes (Article 6). A state which launches (or authorizes
the launching of) an object into outer space is liable for any damage caused
by that object (Article 7). States must assist astronauts in distress; an astronaut
from one state who makes a forced landing in another state must be returned
to the former state (Article 5). Ownership of objects launched into outer
space is not altered by their presence in outer space or by their return to
Earth; if found, such objects must be returned to the state of origin (Article
8). The rules in Articles 7, 5 and 8 were subsequently laid down in greater
detail by the Rescue Agreement 1968, the Liability Convention 1972, and by
the Registration Convention 1974 (see above).

Article 4 of the Outer Space Treaty provides that the moon and other
celestial bodies ‘shall be used…exclusively for peaceful purposes’.
However, as regards spacecraft orbiting around the Earth, Article 4
merely provides that nuclear weapons and other weapons of mass
destruction must not be placed in orbit around the Earth. This difference
between the rules applicable to spacecraft in Earth orbit and the rules
applicable to celestial bodies justifies the inference that spacecraft in
Earth orbit may be used for military purposes which do not involve
nuclear weapons or other weapons of mass destruction; in particular,
they may be used for purposes of reconnaissance. During the negotiations
leading up to the conclusion of the Outer Space Treaty, the Soviet Union
(which, as a ‘closed society’, had most to lose from being observed by
satellites) argued that the use of satellites for reconnaissance purposes
was illegal and should be prohibited by the treaty; but the United States
disagreed. One advantage of the use of reconnaissance satellites is that
they provide an efficient means of verifying compliance with disarmament
treaties; in the past, avoidance of inspection has always been a major
obstacle to disarmament.75

While general international law, in principle, does not hold states
responsible for the activities of private individuals,76 in space law, Article
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VI of the Outer Space Treaty establishes the rule that state parties bear
international responsibility for national activities in outer space, including
activities carried out by non-governmental entities. However, in view of
the tendency towards commercialization and privatization of outer space
activities, a number of problems require further clarification. They include
the exact definition of the ‘responsible’ state and the scope of discretion
accorded to states in fulfilling their obligations of supervision.77

The aspect of responsibility/liability of states for actual damage in
space law78 is particularly interesting because Article 2 of the 1972
Liability Convention provides for ‘absolute’ liability of states for damage
caused by a space object on the surface of the Earth or to aircraft in
flight, which means they are obliged to pay compensation regardless of
fault. Although some have argued that there is already a precedent for
such type of liability in Article 22(3) of the 1958 Geneva Convention on
the High Seas,79 this is truly an innovation in international law, which,
apart from the instances of treaty-based indirect civil liability of operators
engaged in hazardous activities, has previously not known direct strict
state liability in these terms.

According to Article XXII of the Liability Convention, an
intergovernmental organization active in space is liable as a state, if a
corresponding declaration is made and the majority of member states
are parties both to the Liability Convention and the Outer Space Treaty.
So far, the European Space Agency (ESA) and Eutelsat have made such
declarations. International organizations are primarily, their member
states secondarily, under a regime of joint liability to protect claimants.
‘Piercing the veil’ to gain recovery from member states directly is
admissible only if the organization fails to pay the agreed or determined
amount of compensation within six months.

With the increasing use of outer space for practical applications of
space technology and the proliferation of states, agencies, international
organizations and private actors involved, the settlement of international
disputes with regard to outer space activities is no longer a mere academic
topic, as it was in the past.80 As to disputes between states, the existing
international instruments governing outer space activities all suffer from
the deficiency that none of them provide for a mechanism which arrives
at binding decisions for the parties. In effect, they do not progress beyond
the non-binding methods of dispute settlement available as options to
the parties according to Article 33 of the United Nations Charter, if they
do not agree on international arbitration or adjudication.81 A proposal
by the United States to adopt compulsory dispute settlement by the
International Court of Justice in the 1967 Outer Space Treaty was not
acceptable to the USSR.

The 1972 Liability Convention is no exception, although some progress
has been made by at least including some provisions on dispute settlement.
The Convention provides for the establishment of a Claims Commission
at the request of either party, if diplomatic negotiations fail. Although the
details laid down in the Convention for the Claims Commission resemble
in a number of aspects what is known from international arbitration, the
decisive difference is that the decision of the Commission is final and
binding only if the parties have so agreed. Thus, the procedure in fact
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amounts to no more than conciliation. The same effect results, for example
from the general cross-waiver of liability between the parties to the 1988
Permanently Manned Civil Space Station Agreement.82 In actual practice
the settlement procedures of the Liability Convention have not yet been
used. The Cosmos 954 case, in which a Soviet nuclear-powered satellite
disintegrated in 1978 over the north-west of Canada contaminating a
territory of the size of Austria, was settled through diplomatic negotiations.83

Disputes between states and private enterprises are likely to occur with
the increasing trend towards commercialization and privatization of outer
space activities, in particular in satellite communications, remote sensing
and microgravity, but the trend seems to move into the direction of using
available procedures of international commercial arbitration. The existing
national and international procedures of commercial arbitration are certainly
preferable for disputes between private enterprises among themselves.84

Customary law is of far lesser importance than treaties and other
instruments and its significance for outer space activities is not secured in
many respects.85 For such a new area, in comparison with, for example, the
‘classical’ area of the law of the sea,86 this is not surprising. Nevertheless, it
may not be excluded that some customary law has developed in the relatively
short historical period since 1957. This appears to be true for the essential
principles of the Outer Space Treaty which have been accepted by all states
active in outer space by practice and with opinio iuris after ratification,
and where no evidence of dissenting practice of non-ratifying states is
available. It seems agreed that such principles include the freedom of
exploration and use of outer space by all states and the prohibition of
national appropriation of outer space, but whether they also include the
principles on responsibility and liability, as laid down in the Outer Space
Treaty, or rather the principle that states retain jurisdiction and control
over space objects launched into outer space,87 is unclear.

Since Sputnik 1, artificial satellites have passed over the territory of other
states on innumerable occasions; for many years no state has ever protested
that this constituted a violation of its air space. The conduct of the states
launching satellites, coupled with the acquiescence of other states, may have
given rise to a new permissive rule of customary international law; states
are entitled to put satellites in orbit over the territory of other states, but
not necessarily to pass through their air space to get into orbit in outer
space. The rule concerning outer space is thus different from the rule
concerning air space (see above).

The precise location of the point where air space ends and outer space
begins, however, is uncertain but unimportant, because the minimum height
at which satellites can remain in orbit is at least twice the maximum height
at which aircraft can fly.88 However, the alleged general customary nature
of the rule allowing free passage of space objects through the national air
space of other states, contrary to some views in the literature, is difficult to
establish.89 Such a rule would at least require the knowledge of states that
their airspace has been used by a foreign space object, which is not likely to
be often the case.

Space law is a rapidly evolving new branch of international law.90

Unresolved problems include the delimitation of outer space and air space
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(the issue is still on the agenda of UNCOPUOS), the definition of space
objects and the related issues of jurisdiction, control and ownership,91

and legal problems pertaining to space transportation.92 Manned space
flight and space station projects have also raised issues of international
criminal law.93 In addition, new issues have emerged by the
commercialization of certain activities and the emergence of private
operators, such as in the fields of satellite communications, remote
sensing, and microgravity.94 The development has led into areas of the
law which were previously remote and now requires consideration of
private international law, of insurance problems, and of details of
intellectual property law and its further development.95 It is also venturing
into areas of European Community Law and international trade law.96

A further new topic concerns environmental problems arising from
outer space activities, especially the problem of man-made pollution of
outer space by space debris.97 Even the evolving concept of ‘sustainable
development’ is having an impact on space law in connection with the
follow-up process of the 1992 Rio Conference on Environment and
Development (UNCED) and the contribution of space activities to the
implementation of Agenda 21, in particular, to environmental monitoring
and sustainable development in the areas of land-use planning and
management, deforestation, desertification, water resource assessment
and the scientific study of environmental dynamics.98

After the ending of the Cold War, there are some indications that
cooperation may acquire a new stimulus among the major space powers.
There are also trends in the direction of enhancing cooperation among
developing countries in the use of outer space.99 The changing context
of international space activities has further led to the consideration of
convening a Third UN Conference on the Exploration and Peaceful Uses
of Outer Space as a follow-up to the 1968 and 1982 UNISPACE events.100

The ‘common heritage of mankind’ principle

Within the general framework of international law, there is the close
link of space law to the law governing other areas beyond national
jurisdiction, such as the high seas, the deep sea floor, and Antarctica.101

Indeed, the legal regime of outer space has been described as ‘analogous’
to the basic status of the high seas, discarding special rules which only
apply to the latter.102

Related to this is the interesting general discussion on the controversial
common heritage of mankind principle.103 The term has emerged in
connection with the progressive development of international law and has
found reflection in the reform of the law of the sea, in space law, and in the
legal framework for Antarctica. In space law (much earlier than in the context
of the law of the sea negotiations), the principle was first mentioned in UN
General Assembly Resolution 1962 (XVIII) of 13 December 1963104

and was then incorporated in the 1967 Outer Space Treaty in Article
1, which, however, uses its own terminology, stating that the
exploration and use of outer space shall be the common province of all
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mankind. Article 11 of the Moon Treaty refers to the common heritage
principle more explicitly. Article 4 of the same treaty combines both notions
in laying down that the exploration and use of the moon ‘shall be the
province of all mankind and shall be carried out for the benefit and in the
interests of all countries, irrespective of their degree of economic or scientific
development’.105

The legal content of the common heritage of mankind principle has
remained obscure.106 First of all, it is clear that the alleged legal
consequences flowing from the principle are not specific at all, as they are
in fact left to the discretion of states. The second objection, however, to
the purported customary law nature of the principle is more fundamental.
If one looks at its basis in the 1982 Law of the Sea Convention, the
opposition of important affected states to the deep seabed mining regime
in Part XI of the Convention and their reluctance to sign or ratify the
Convention stands in the way of assuming that the principle reflects general
customary international law.107 Many of the provisions in Part XI were
clearly an attempt to codify new law in a hitherto unknown area. They
are not customary law and, at best, may be of some legal relevance to the
states supporting the principle.

Furthermore, the Moon Treaty, which is far weaker in its attempt to
implement the principle than the 1982 Law of the Sea Convention, has been
accepted by only a few states, none of which is a significant space power.
Therefore, it is difficult to see what the basis is for regarding the principle as
a part of general customary law. Treaties as such, under treaty law, bind only
states which are parties to them by an agreed form of acceptance or ratification.
They do not generally create obligations for states not parties to them, certainly
not for those absenting states particularly affected by the subject matter.
Whether they may in certain provisions reflect existing customary law or
later develop into custom, is a different matter. At any rate, even if new
customary law emerges, it does not bind states persistently objecting to it.108

In sum, the common heritage of mankind principle, as applied to the
utilization of resources in areas beyond national jurisdiction, has certainly
brought a new and useful dimension into the general development of
international law, but in essence it is still a controversial and vague political
principle. (In 1996 Malta proposed that the UN General Assembly should
consider designating the UN Trusteeship Council109 as ‘trustee of the
common heritage of humankind to ensure the necessary coordinated
approach to this matter of common concern’.110) It has found some form of
legal recognition only in a restricted number of treaties and other instruments
for a restricted number of states parties to them or supporting them. This is
also true for space law, even if one considers the qualification of radio
frequencies and satellite positions in the geostationary orbit as ‘limited
natural resources’ which should be distributed equitably, as laid down in
the Convention of the International Telecommunication Union,111 in one
way or another, as an expression of that principle.  
 



14 Human rights

 
International concern for what we nowadays call human rights,1 in the
sense of fundamental and inalienable rights essential to the human being,
is nothing new. The early Spanish school of international law (i.e. Vitoria
and Suarez) was heavily engaged in the discussion on which rights are
to be accorded to every human being under any circumstances, with
particular reference to the treatment of the native inhabitants of America
by the Spanish colonizers.2 In state practice, as early as 1815 the United
Kingdom tried to persuade states to make treaties for the suppression of
the slave trade.3 During the following century treaties were made to
protect individuals against various forms of injustice. A big step forward
came with the peace treaties of 1919, which provided guarantees of fair
treatment for the inhabitants of mandated territories4 and for certain
national minorities in Eastern and Central Europe, and which set up the
International Labour Organization to promote improvements in working
conditions throughout the world.5

However, until 1945 international action tended to concentrate on
remedying particular abuses or on protecting particular minority groups
or aliens.6 In general, the relationship between states and their own
nationals was considered to be an internal matter for each state. The
Second World War brought about a change, heralded by the ‘four
freedoms’ (freedom of speech and expression, freedom of religion,
freedom from economic want, freedom from fear of aggression) listed
as the foreign policy goals of the United States in a message to Congress
by President Roosevelt in 1941 and which were included in the Atlantic
Charter.7 Following the horrific and systematic abuse of human rights
under the rule of National Socialism, it was only after the United
Nations Charter was signed in 1945 that an attempt was made to
provide more comprehensive protection for all individuals.

The concept of human rights

The concept of human (or fundamental) rights is certainly a dynamic
one and has been subject to change and expansion, as can be seen from
the constitutional history of Western states. But it is important to retain
the essence of the concept, which is that every individual has certain
inalienable and legally enforceable rights protecting him or her against
state interference and the abuse of power by governments. These so-
called civil rights and fundamental freedoms are, for example, the right
to a fair trial, freedom of religion or freedom of speech.

Unfortunately, the discussion on human rights has become confusing
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by the new habit of speaking of different ‘generations’ of human rights.
The distinction between civil rights in the sense of individual freedoms from
state interference (‘first generation’), on the one hand, and social rights in
the sense of rights to claim welfare benefits from the state, such as the right
to work or the right to education (‘second generation’), on the other hand,
is now a traditional one. But, as we shall see, these are two rather different
kinds of rights. In recent years, a ‘third generation’ of human rights has
been proposed which, according to the advocates of the notion, should
comprise, for example, the right to peace, the right to self-determination,8

the common heritage of mankind principle,9 the right to development,10

minority rights11 and the right to a clean environment.12

It is submitted that the concept of successive ‘generations’ of human
rights replacing each other is unsound because it, in effect, abolishes the
concept of human rights as basic rights of the individual human being.
Moreover, with regard to the so-called third generation of human rights it
is entirely unclear who is supposed to be the subject and who is the addressee
of a right to peace, a right to a clean environment, etc. It makes no sense to
combine these issues, important as they undoubtedly are, with a discussion
on human rights. The real question is only whether individual rights are, or
should be, complemented by other rights or values, and be seen in connection
with the obligations of the individual towards society (e.g. military service
or the duty to pay taxes).13

This becomes clear when one considers the problems of implementation.
National courts and international decision-making bodies can only
effectively protect civil rights as freedoms from state interference. An
investigation can take place whether or not state organs have abused a
certain right in a given case and the individual concerned is entitled to a
remedy or to compensation. In the case of social and economic rights,
binding decisions in individual cases are hardly available because the
enforcement of this kind of right, as a rule, requires the allocation of finances
and resources and policy decisions by legislative and executive bodies. It is
no accident, therefore, that both on the universal as well as on the regional
level there are different treaties with different enforcement mechanisms for
civil rights, on the one hand, and for social rights, on the other. In the case
of the alleged ‘third generation’ rights, there are no special enforcement
procedures available at all, apart from the usual mechanisms in inter-state
relations.14

The aforementioned confusion is part of the problem of finding a
consensus on defining human rights on the universal level.15 The Western
tradition, following Western countries’ own constitutional models, as they
have developed since the Age of Enlightment, emphasizes civil and political
rights as liberal fundamental rights and freedoms in the sense of negative
rights directed against the state and the abuse of power. The socialist concept
of human rights, on the other hand, is based upon the proposition that
rights have to be guaranteed by the state and emphasis is placed not upon
individual freedom, but on collective aspects and social and economic rights.
Developing countries tend to focus upon their problems of poverty and
economic development and argue that it is more important for a human
being to have enough to eat than to enjoy the freedom of speech. Islamic
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countries have their own views on the meaning of the freedom of religion
and the rights of women. The universality of Western human rights values,
allegedly associated with excessive individualism and decadence, has been
most vigorously challenged recently in certain parts of Asia.16

It is obvious that the cultural, economic and political diversity of the
international community leads to difficulties in finding a true global
consensus on the meaning of human rights in many areas. Is there any
common philosophy behind the common texts adopted at the universal
level by Christians, Muslims, Marxists, etc.? Some think that such
questions lead to a dangerous cultural relativism in the field of human
rights. But it appears that the common denominator on the universal
level at the present stage of the (comparatively still recent) development
of international human rights law is only a very general one, namely
that the individual deserves to be protected and that the international
community should contribute to this protection. In addition, in spite of
commendable and abstract verbal commitments, in practice, many states
still regard the treatment of their own nationals as an internal matter
and reject foreign reaction to alleged human rights violations, at least if
it reaches a certain level of intensity, as an unjustified form of
intervention.17 The principle of state sovereignty18 is in a continuing state
of tension with the goal of the effective international protection of human
rights. This is different on the regional level where human rights
conventions are based on a more homogeneous democratic tradition
and understanding of basic values (such as the rule of law) in the member
states, such as is the case in Europe.

The development of human rights on the international level is one of
the most startling innovations in modern international law, because it
has the potential to unleash explosive forces challenging the basic tenet
of the system, the principle of state sovereignty. However, a closer look
at the now considerable body of international rules and documents
concerning the protection of human rights reveals that there is still the
difficulty of deciding whether individuals derive rights from international
law, or whether they merely derive benefits.19 Indeed, there is an even
greater problem of classification in this context, since many of the
commitments undertaken by states are expressed in such vague and
idealistic language that it is uncertain whether they enunciate legal
obligations at all, as distinct from merely moral aspirations.

The protection of the civil rights of the individual against state
interference still remains an important task today and it is in this area
where international law and the development of an enforcement
machinery has made most progress. It is upon these rights which the
following will concentrate. This is not to deny that in many parts of the
world social and economic rights have the same or even greater
importance for the individual than the rights of liberty.20

Human rights on the universal level

The United Nations Charter

The goals of the United Nations listed in Article 1 of the UN Charter
include the promotion and encouragement of respect for human rights and
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fundamental freedoms for all without distinction as to race, sex, language or
religion.21 Article 55 of the United Nations Charter states that ‘the United
Nations shall promote…universal respect for, and observance of, human rights
and fundamental freedoms for all without distinction as to race, sex, language,
or religion’.22 In Article 56, ‘[a]ll Members pledge themselves to take joint
and separate action in cooperation with the Organization for the achievement
of the purposes set forth in Article 55.’23 The use of the word ‘pledge’
(‘s’engagent’ in the French text) implies a legal obligation, but the obligation
is probably not to observe human rights now (the rights are not defined or
listed in any case), but to work towards their fulfilment in the future; the
vagueness of the language probably leaves a wide discretion to states about
the speed and means of carrying out their obligations, and it is notorious
that in many countries no perceptible progress, and in others little visible
progress, has been made towards the realization of human rights.

On the other hand, a state which deliberately moved backwards as far
as human rights are concerned would probably be regarded as having broken
Article 56; certainly this was the attitude of most members of the United
Nations towards the South African policy of apartheid. In its Advisory
Opinion in the Namibia case, the ICJ held:
 

To establish…and to enforce, distinctions, exclusions, restrictions
and limitations exclusively based on grounds of race, colour, descent
or national or ethnic origin which constitute a denial of fundamental
human rights is a flagrant violation of the purposes and principles
of the Charter.24

 
Whatever legal obligations may or may not be imposed by Articles 55 and
56 of the Charter, it is clear that these provisions confer no international
rights on individuals, but only benefits. In countries, such as the United
States, where the ratification of the Charter has the effect of transforming it
into municipal law, courts have generally held that Articles 55 and 56 are
too imprecise to confer any rights on individuals.

There are other provisions in the Charter which mention human rights;25

but all of them are weak and there is no enforcement mechanism laid down.
There is also Article 2(7) stating that nothing in the Charter shall authorize
the UN to intervene in matters which are essentially within the domestic
jurisdiction of any state.26 But, as we shall see, this provision was later
interpreted as not preventing UN bodies from addressing human rights
violations in member states.

The Universal Declaration of Human Rights

The Universal Declaration of Human Rights is a resolution which was passed
by the UN General Assembly on 10 December 1948, by forty-eight votes to
nil, with eight abstentions (the communist countries, plus Saudi Arabia
and South Africa).27 Its provisions fall into two main categories.

First, there are provisions enunciating what have subsequently come to
be known as civil and political rights. They prohibit slavery, inhuman
treatment, arbitrary arrest and arbitrary interference with privacy, together
with discrimination on grounds of race, colour, sex, language, religion,
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political or other opinion, national or social origin, property, birth, or
other status. They also proclaim the right to a fair trial, freedom of
movement and residence, the right to seek political asylum, the right to
possess and change nationality, the right to marry, the right to own
property, freedom of belief and worship, freedom of opinion and
expression, freedom of peaceful assembly and association, free elections
and equal opportunities for access to public positions.

The second group of provisions is concerned with what have
subsequently come to be known as economic, social and cultural rights:
the right to social security, to full employment and fair conditions of
work, to an adequate standard of living, to education and to participation
in the cultural life of the community.

After the preamble, the opening words of the resolution are as follows:
 

The General Assembly Proclaims this Universal Declaration of
Human Rights as a common standard of achievement [l’ideal
commun a atteindre] for all peoples and all nations, to the end
that every individual and every organ of society, keeping this
Declaration constantly in mind, shall strive by teaching and
education to promote respect for these rights and freedoms and
by progressive measures, national and international, to secure
their universal and effective recognition and observance.

 
Many laymen imagine that states are under a legal obligation to respect
the rights listed in the Declaration. But most of the states which voted in
favour of the Universal Declaration regarded it as a statement of a relatively
distant ideal, which involved little or nothing in the way of legal obligations.
The Declaration merely recommends states to keep it in mind and to
‘strive…by progressive [not immediate] measures…to secure …universal
and effective recognition and observance’ of its provisions. At most, the
Declaration is simply a list of the human rights which member states
‘pledge’ themselves to ‘promote’ under Articles 55 and 56 of the Charter;
but, as we have seen, the Charter leaves a wide discretion to states
concerning the speed and means of fulfilling their pledge.

It is possible, however, that the Universal Declaration of Human
Rights, at least in some parts (like the prohibition of torture),28 may
subsequently have become binding as a new rule of customary
international law. For instance, the United Nations Conference on Human
Rights at Teheran in 1968 passed a resolution proclaiming, inter alia,
that ‘the Universal Declaration of Human Rights…constitutes an
obligation for the members of the international community’.29

United Nations bodies active in the field of human rights
Under Article 13 of the Charter the UN General Assembly can initiate
studies and make recommendations on human rights issues.30 An
important body in this connection is the Economic and Social Council
(ECOSOC), which consists of fifty-four members elected by the General
Assembly.31 Under Article 62 of the Charter ECOSOC can make
recommendations on human rights, draft conventions, and convene
international human rights conferences. It hears reports from a wide
range of bodies.

In 1946 the United Nations set up a Commission on Human Rights

28 See Chapter 3 above, 58 and text
below, 216.
29 Text in AJIL 63 (1969), 674. See also
Filartiga v. Peña-Irala, ILM 19 (1980),
966, 971 and 973, discussed in Chapter
7 above, 114.
30 See C.-A.Fleischhauer, Article 13, in
Simma CUNAC, 265–79.
31 See A.Eide/T.Opsahl (eds), The
Human Right Organs of the United
Nations, 1985; R.Lagoni, Article 62, in
Simma CUNAC, 843; K.J.Partsch,
Article 55(c), ibid., 776–93; Partsch,
Article 68, ibid., 888–92. On ECOSOC
see Chapter 21 below, 382–3.
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34 M.Nowak, Country-Oriented
Human Rights Protection by the UN
Commission on Human Rights and
its Sub-Commission, NYIL 22
(1991), 91–162; On the recent
activity of the Commission, see
J.R.Crook, The Fiftieth Session of
the UN Commission on Human
Rights, AJIL 88 (1994), 806–21; on
the 1995 Session, see AJIL 90
(1996), 126–38.
35 See Chapter 21 below, 378.
36 See Vienna Declaration and
Programme of Action of 25 June
1993, UN Doc. A/CONF. 157/23;
ILM 32 (1993), 1661.
37 UN GA Res. 48/141 of 20
December 1993, ILM 33 (1994),
303. See A.Clapham, Creating the
High Commissioner for Human
Rights: The Outside Story, EJIL 5
(1994), 556–68.

(as a subsidiary body of ECOSOC, composed now of forty-three
representatives of member states on the basis of equitable geographical
distribution), to carry out research and to draft treaties implementing Articles
55 and 56 of the Charter. In the first twenty years of its existence the
Commission had no authority to deal with complaints that were sent to the
UN Secretary-General. Against the background of the situation in Southern
Africa, in 1967 it was empowered by an ECOSOC resolution ‘to examine
information relevant to gross violations of human rights’ and to study
‘situations which reveal a consistent pattern of violations of human rights’.32

This became the basis for public investigations against particular states,
either on an ad hoc basis (in the case of Iran in 1990) or through a standing
working group (in the case of Chile under the military regime).

Furthermore, another ECOSOC Resolution adopted in 197133 authorized
the Sub-Commission on the Prevention of Discrimination and Protection of
Minorities to appoint a working group to deal with individual petitions which
appear to reveal a ‘consistent pattern of gross violations of human rights’.
Since then the Commission has been able to debate such complaints and to
make recommendations; but so far the Commission has made little use of
these powers, limited though they are. It is also important to note that the
procedure is not concerned with individual abuses as such, but with
‘situations’, although the procedure is applicable to all states and to all rights
listed in the 1948 Declaration. The procedure is to a large extent ineffective;
the examination takes place in private and ends with a report to the Sub-
Commission. The Commission has no enforcement power; it can only make
recommendations and has no right to enter territory or to hear witnesses.34

The UN further maintains a Human Rights Centre in Geneva; but it
only has fifty experts and works to a budget of US$11 million, which is
about 0.7 per cent of the UN budget.35 Following the World Conference on
Human Rights held in 1993 in Vienna,36 the UN General Assembly (by
consensus) also created the post of a High Commissioner for Human Rights,
an issue which had been controversial for many years.37 The difficulties of
the negotiating process are reflected in the complicated language addressing
the responsibilities of the High Commissioner in paragraph 3 of the relevant
resolution. The General Assembly decided that the High Commissioner
shall combine the following tasks, the objective reconciliation of all of which
at the same time is difficult to imagine:
 

(a) Function within the framework of the Charter of the United
Nations, the Universal Declaration of Human Rights, other
international instruments of human rights and international
law, including the obligations, within this framework, to
respect the sovereignty, territorial integrity and jurisdiction
of States to promote the universal respect for and
observance of all human rights, in the recognition that, in
the framework of the purposes and principles of the Charter,
the promotion and protection of all human rights is a
legitimate concern of the international community;

(b) Be guided by the recognition that all human rights—civil,
cultural, economic, political and social—are universal,
indivisible, interdependent and interrelated and that, while
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the significance of national and regional particularities
and various historical, cultural and religious backgrounds
must be borne in mind, it is the duty of States, regardless
of their political, economic and cultural systems, to
promote and protect all human rights and fundamental
freedoms;

(c) Recognize the importance of promoting a balanced and
sustainable development for all people and of ensuring
realization of the right to development, as established
in the Declaration on the Right to Development.38

 
Ambassador Ayala Lasso from Ecuador was appointed as the first High
Commissioner in 1994 with the rank of an Under-Secretary-General of
the UN. It remains to be seen to what extent the effectiveness of the
international protection of human rights can really be improved by the
creation of this office, but it is certainly a step in the right direction.39

The 1966 Covenants

On 16 December 1966, after twelve years of discussion, the United
Nations completed the drafting of two treaties designed to transform
the principles of the Universal Declaration of Human Rights into binding,
detailed rules of law: the International Covenant on Civil and Political
Rights, and the International Covenant on Economic, Social and Cultural
Rights.40 Both Covenants came into force in 1976. As of 31 July 1996,
134 states were parties to the International Covenant on Economic,
Social and Cultural Rights and to the International Covenant on Civil
and Political Rights.41

In many of their articles, the two Covenants closely follow the 1948
Universal Declaration and they also provide for monitoring systems
which, however, are rather weak. The Covenant on Civil and Political
Rights establishes a Human Rights Committee which is composed of
eighteen members elected by the states parties.42 They are elected as
individuals, not as government representatives, which distinguishes this
Committee from the UN Human Rights Commission. The only
compulsory mechanism under the Covenant is a reporting system (Article
40), requiring states to submit reports on the national human rights
situation every five years.43 These reports are studied and commented
upon by the Committee, which may ask for additional information. As
an optional procedure (Article 41) states may grant other states the right
to bring a complaint against them before the Committee alleging the
violation of human rights (accepted by only forty-five states as of July
1996).44 But both states concerned must have accepted the procedure,
and local remedies45 must first be exhausted. The procedure lacks teeth
because it can ultimately only lead to a conciliation attempt and there is
no reference to a judicial body which could take a binding decision.
Another problem arises from the large number of various kinds of
reservations (150 between the 127 states parties as of 1 November 1994)
entered by contracting states to their acceptance of the obligations of
the Covenant, which tend to undermine its effective implementation.46
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There is also an optional protocol to the Covenant on Civil and Political
Rights, which provides for individual petitions; but all that the Human
Rights Committee can do is to call upon the state concerned for explanations,
and make recommendations.47 In 1996 only eighty-one states were parties
to the optional protocol. About 1,000 complaints a year are received under
the optional protocol, only forty to fifty of which are officially registered.
Of the about 600 complaints that were filed in the past twenty years, roughly
50 per cent were rejected as inadmissible. A Second Optional Protocol of
1989 aims at the abolition of the death penalty, but in 1996 it was in force
for only twenty-nine states.48

The Covenant on Economic, Social and Cultural Rights only knows a
reporting system. No provision is made for inter-state complaints or individual
petitions. The reports from member states were originally examined by a
Working Group established by ECOSOC, composed of fifteen members
selected from government representatives. Since 1987 there has been a
Committee on Economic, Social and Cultural Rights of eighteen independent
experts who are responsible to ECOSOC.49 The Committee prepares ‘General
Comments’ and exchanges general views on particular rights in the
Convention. It should be noted that the rights of this Covenant (different
from the Covenant on Civil and Political Rights) are formulated not as directly
binding obligations, but described in terms of a programme depending on
the goodwill and resources of states. Article 2 states that each state party
undertakes steps to the maximum of its available resources ‘with a view to
achieving progressively the full realization of the rights recognized in the
present Covenant’, which makes the legal obligation rather weak.

Other human rights instruments on the universal level
There are numerous other international human rights treaties that have
been adopted under the auspices of the UN since 1948. They include the
1948 Convention on the Prevention and Punishment of Genocide50 (121
ratifications by 1996), the 1965 International Convention on the Elimination
of All Forms of Racial Discrimination51 (147 ratifications with only twenty-
two states recognizing the competence of the Committee under Article 14),
the 1979 Convention on the Elimination of All Forms of Discrimination
Against Women52 (153 ratifications), the 1984 Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment53 (ninety-
six ratifications). All of these Conventions have entered into force, although
the level of participation by states varies. An outstanding example is the
1989 Convention on the Rights of the Child.54 On 31 July 1996, it had
received almost universal ratification by 187 state parties. No other
international treaty in history has been ratified so quickly (in only six years)
by so many countries.

In addition, there are many other human rights treaties concluded under
the umbrella of the International Labour Organization, UNESCO and other
specialized agencies of the UN, too numerous to mention here. Furthermore,
there are international instruments aiming at the protection of special groups,
such as refugees,55 minorities, indigenous and tribal peoples,56 and the
disabled. A separate category is formed by the Geneva Red Cross
Conventions and the Additional Protocols thereto laying down
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international humanitarian law for armed conflicts. The implementation
mechanisms are often different from treaty to treaty, but generally
speaking they are not very effective.57

To what extent the proliferation of international human rights
documents on the global level has led to the emergence of an international
customary law of human rights binding upon all states is a matter of debate.
A positive view on the issue is taken especially by American authors.58 But
this is not generally accepted59 and, considering the problems of cultural
diversity, universality and the impact of state sovereignty discussed at the
beginning, a broad assertion of the customary law nature of many human
rights is at least open to serious doubt. There is a widespread consensus,
however, on the necessity to cultivate the whole array of international
human rights instruments, to improve the coordination of the activities of
the manifold institutions and bodies active in the field of international
human rights, and to streamline the law-making process to avoid the
apparent inconsistencies between the different treaties.60

Human rights on the regional level

The European Convention for the Protection of Human
Rights and Fundamental Freedoms
Conflicting ideologies and interests, and mutual distrust, make it difficult
to reach agreement at the United Nations about human rights. Agreement
is easier to reach at the regional level, where states are more likely to
trust one another and to have common values and interests. In 1950 the
Council of Europe,61 an international organization in the following years
comprising almost all the non-communist states in Europe, drafted the
European Convention for the Protection of Human Rights and
Fundamental Freedoms, which entered into force on 3 September 1953
(thirty-three ratifications as of 31 July 1996).62 A number of protocols
(that is, supplementary agreements) were added later.63 After the changes
in Eastern Europe a number of former socialist states also joined the
Council of Europe and the Convention. On 28 February 1996, Russia
was admitted as the thirty-ninth member state of the Council of Europe
and also signed the European Human Rights Convention (but not,
however, the protocol abolishing the death penalty).64

The European Convention, plus the protocols, covers much the same
ground as the Universal Declaration of Human Rights; one revealing
difference is that Article 1 of the first protocol goes much further than
Article 17 of the Universal Declaration in underlining the sanctity of
property, which is not mentioned at all in the 1966 Covenant on Civil
and Political Rights. Since the Convention and protocols are legally
binding on the states parties to them, they are drafted in much more
detail than the Universal Declaration—as one would expect in the case
of a legal document. Some of the details have the effect of restricting the
force of the Convention. In particular, Article 15 provides: ‘In time of
war or other public emergency threatening the life of the nation
any…Party may take measures derogating from its obligations under
this Convention.’65

There is nothing in the European Convention which corresponds to
Articles 22–5 of the Universal Declaration, which deal with social security,
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full employment, fair conditions of work and adequate standards of living.
These are covered in detail by a separate treaty, the European Social Charter,
which was opened for signature in 1961 and entered into force in 1965
(twenty ratifications by 1996).66 The semi-judicial enforcement machinery
of the European Convention would be inappropriate for the European Social
Charter, which uses a less ‘legal’ and more ‘political’ system of enforcement.67

An attempt to improve the reporting system was made by an Additional
Protocol to the European Social Charter adopted in 198868 (five ratifications
by 1996) and by a Protocol amending the Charter signed in 199169 (ten
ratifications by 1996). On 9 November 1995, the Council of Europe adopted
a further Protocol amending the European Social Charter which provides
for a system of ‘collective complaints’.70 This system is similar to that of
existing arrangements of the International Labour Organization.71

International and national organizations of employers and trade unions
and other international and national NGOs can submit complaints to an
independent committee of experts.

The European Human Rights Convention set up a Commission of
Human Rights,72 composed of individuals elected by the Committee of
Ministers of the Council of Europe (the Committee of Ministers is a political
body roughly corresponding to the General Assembly in the UN). The
Commission hears complaints against state parties to the Convention who
are accused of breaking it. Complaints may be made by any other state
party to the Convention, although experience has shown that states have
little inclination to protect other states’ nationals except when their own
interests are involved.73 In addition, under Article 25, states have the option
of empowering the Commission to hear complaints brought against them
by individuals, groups of individuals or NGOs; all states parties to the
Convention have now accepted this right of individual petition,74 as it is
called, although the United Kingdom, for example, did not accept it until
1966, even though it ratified the Convention in 1953.75 A commitment to
accept it has become de facto a condition for admission to the Council of
Europe. There are, however, a number of obstacles to be overcome before
the Commission can hear a complaint, and the obstacles are particularly
severe in the case of individual petitions. For instance, if local remedies
exist, they must be exhausted before the individual concerned or a state
party to the Convention can refer the case to the Commission;76 individual
petitions may also be rejected for other reasons, for example, if they are
anonymous or an abuse of the right of petition.

If it is admissible, the Commission investigates the complaint and tries
to solve the dispute by conciliation.77 If conciliation fails, the Commission
draws up a report on the merits of the claim, which it sends to the Committee
of Ministers. Unless the case is referred to the Court (see below), the
Committee of Ministers may, by a two-thirds majority, decide that there
has been a breach of the Convention and order the defaulting state to rectify
the situation. In extreme cases, the ultimate sanction is expulsion from the
organization—a threat which forced Greece to withdraw from the Council
of Europe in 1969 (Greece was readmitted to the Council of Europe in
1974, after the restoration of democratic government).

After the case has been heard by the Commission, the Commission or
(in certain circumstances) a state party to the Convention may refer the
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case to the European Court of Human Rights, if the defendant state has
accepted the jurisdiction of the Court under Article 46 (which all parties
have done).78 The Court’s decision is binding and may be enforced by
the Committee of Ministers (Article 54).

The growing number of complaints and an increasing backlog of cases
has made a reform of the supervisory machinery of the Convention an
urgent matter. The urgency is enhanced by the accession of new states
from Eastern Europe and the prospect that by the year 2000 there may
well be some forty to forty-five states parties to the Convention. While
the number of applications filed with the Commission had risen from 404
in 1981 to 2,037 in 1993, the number of pending cases before the
Commission in January 1994 stood at 2,672, almost 1,500 of which had
not yet even been looked at. On average it takes more than five years for
a case to be finally decided by the Court or by the Committee of Ministers.

On 11 May 1994, the Council of Europe therefore decided to adopt
an amending (meaning not optional) Protocol No. 11 to the Convention
to restructure the control machinery by creating a new single Court
which will replace the former Court and the Commission.79 The
jurisdiction of the Court will cover inter-state complaints as well as
individual applications which it may receive from any person, non-
governmental organization or group of individuals claiming to be the
victim of a violation of the Convention by one of the states parties.
Under the new system, applicants will be able to bring their cases directly
before the Court without restrictions. It requires ratification by all the
parties and will be established one year after the last ratification (as of
31 July 1996 there were 21 ratifications), but the Court has been asked
to take preparatory measures concerning its organization, which envisage
a restructuring of it on the basis of functions allocated to the plenary
Court, a Grand Chamber, Chambers and committees, as early as possible.

Other regional instruments

It is fair to say that the European Convention on Human Rights is the
most sophisticated and practically advanced international system of the
protection of human rights. There are other regional human rights treaties,
which are much less effective than the European Convention, although
they partly follow its model. The American Convention on Human Rights
adopted by the Organization of American States (OAS) entered into force
in 1978 and had twenty-five states parties as of 31 July 1996.80 The
Convention organs have been established and have been making some
progress in the promotion of human rights in the Western hemisphere.81

The 1981 African Charter on Human and Peoples’ Rights has been ratified
by almost all member states of the Organization of African Unity (OAU).82

The document signals an important development, but it is not only
concerned with the rights of the individual, as its title emphasizes, and the
enforcement machinery is rather weak. There are also some
developments on the discussion of regional human rights instruments
in other parts of the world, for example, in the Arab states and in
Asia,83 but, as yet, they have not attained any major significance.
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Finally, one should mention the developments on the promotion of human
rights within the framework of the Conference on Security and Co-operation
in Europe (CSCE, now the OSCE),84 which, starting from the 1975 Helsinki
Final Act and the 1989 Vienna Follow-up Meeting, culminated in the 1990
Charter of Paris for a New Europe and the 1992 Helsinki Documents which
established a High Commissioner on National Minorities85 and laid down
provisions for strengthening the Office for Democratic Institutions and
Human Rights that has been set up in Warsaw with regard to the process of
transition in Eastern Europe.86

Human rights as a matter of international concern

It is true that, on the universal level, the international protection of human
rights still leaves much to be desired and that global consensus on the content
and implementation of those rights often seems difficult to achieve.87 It is
also true that the Charter, as shown by the travaux préparatories, originally
did not attach as much significance to the promotion and protection of
human rights as to the maintenance of international peace and security.88

But today there is no doubt, in view of the evolution of the practice of the
United Nations, that at least serious human rights abuses may be taken up
by various organs of the United Nations as a matter of international concern.
Severe human rights violations no longer belong to the ‘domain reserve’ of
states, irrespective of Article 2(7) of the UN Charter, and may be taken up
not only within the United Nations, but also in various other multilateral
or bilateral relations between states.

Thus, the investigation, discussion and condemnation (‘droit de regard’)
of human rights violations in a state, has become compatible with the
sovereignty of that state, although this has been disputed, in the past
particularly by the former socialist states, while Western critics have
diagnosed ‘double standards’ employed at times by UN bodies when dealing
with allegations of human rights violations.89 This development has
succeeded, independent of whether international peace and security are
affected, because of the moral, political, and legal significance attributed to
the idea of human rights, the Universal Declaration of Human Rights of
1948 and the subsequent international and regional human rights treaties.
It led to the recognition of, in the words of the International Court of
Justice in the Barcelona Traction case in 1970, certain ‘basic rights of the
human person’,90 such as protection from slavery, racial discrimination, or
genocide as obligations erga omnes. Furthermore, the International Law
Commission of the United Nations classified in Article 19 of the draft Articles
on State Responsibility, ‘a serious breach on a widespread scale of an
international obligation of essential importance for safeguarding the human
being, such as those prohibiting slavery, genocide and apartheid’ as an
‘international crime’.91 Such fundamental human rights, which perhaps also
include protection from torture,92 may even be ius cogens.93 The
jurisprudence of the International Court of Justice shows that the Court
has clearly accepted that the obligation to respect fundamental human rights
is an obligation of general international law. This, however, does not
necessarily mean customary international law, but could also be interpreted as a
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reference to general principles of international law.94 Moreover, questions
remain open as to the content of those ‘basic’ or ‘fundamental’ human
rights and their distinction from other human rights.

The right of UN bodies and states to ‘take up’ human rights
violations, if this is meant in the sense of a ‘droit de regard’ and a right
to criticize, however, must be distinguished from the question of which
other remedies may be resorted to under customary international law
by third states in response to human rights violations. The problem is
that international human rights treaties have their own specific
implementation mechanisms, and there are also often different treaty
obligations on the part of the parties due to either reservations entered
to the treaty or the signing of an additional protocol. This leads directly
to the question whether they are ‘self-contained regimes’95 which may
exclude the right of states parties to rely on remedies of general
international law, for example, to adopt peaceful countermeasures
(trade measures or other sanctions) to protect and implement
fundamental human rights in another state as obligations erga omnes
outside the specific procedures the treaty provides for.96 This question
is unclear and has not yet been decided by the International Court of
Justice. Nor has it been answered in a definite sense by the International
Law Commission.97 In the end the answer depends on the interpretation
of the relevant human rights treaties and their procedures.

Be that as it may, it is another matter to discuss the legality of the use of
armed force or other compelling coercion by third states as a response to
severe human rights violations in another state. This so-called right of
humanitarian intervention (which must be distinguished from the protection
of a state’s own nationals who are in danger abroad)98 has been abused in
the past by strong states to pursue other political, economic or military
objectives. The issue is controversial, but the better view is that a unilateral
right to use force to intervene for humanitarian reasons in another state is
illegal in view of the prohibition on the use of force in the UN Charter.99 In
Nicaragua v. USA, the International Court of Justice said that ‘the use of
force could not be the appropriate method to…ensure…respect’ for human
rights.100 Such intervention requires the authorization by the UN Security
Council as, for example, in the case of Somalia in 1992.101
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15 Economy

 
The law governing international economic relations is one of the most
important areas in which international legal rules and principles and
international institutions operate in practice. This reflects the remarkable
growth of the economic interdependence of the world since the end of the
Second World War and it is challenging traditional perceptions of
international law.1 The concept of ‘international economic law’ which has
come into use over several decades2 covers a vast terrain which is far beyond
the scope of this book. But to leave it aside completely would indeed convey
a rather misleading impression of the nature of modern international law
as it stands today.3

It is still a matter of discussion among scholars what the term
‘international economic law’ exactly covers, the main problem being that
the close interconnection with norms of the municipal law of states
complicates the study of the area immensely.4 A restrained approach suggests
concentrating on the international regulation of the establishment by foreign
business of various factors of production (persons and capital) on the
territory of other states, on the one hand, and of international transactions
concerning goods, services and capital on the other.5 The Restatement (Third)
takes the following view:
 

The law of international economic relations in its broadest sense
includes all the international law and international agreements
governing economic transactions that cross state boundaries or
that otherwise have implications for more than one state, such as
those involving the movement of goods, funds, persons, intangibles,
technology, vessels or aircraft.6

 
The subject thus includes as sub-topics the law of establishment, the law of
foreign investment, the law of economic relations, the law of economic
institutions, and the law of regional economic integration. But one could
also include many other questions, such as the international law of economic
development7 or economic sanctions.8 As this book is concerned with an
introduction to public international law,9 this chapter selects only some
very basic features of international economic law. Other legal aspects of
international economic relations, such as the problem of the extraterritorial
application of national economic regulations,10 state immunity,11 the role
of transnational enterprises,12 air transport,13 telecommunications,14 the
protection of the environment15 and diplomatic protection16 are addressed
in a different context in other chapters. The following also leaves
aside international commercial law which deals with the relationship
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between merchants and other private parties in their international
business transactions and with international commercial arbitration.17

International economic law is to a large extent based upon reciprocal
international (bilateral and multilateral) treaties reflecting the commercial
principle quid pro quo. Customary international law in this area is
insignificant. Under customary law states have always been regarded as
free to regulate their economic and monetary affairs internally and
externally as they see fit.18 Some customary law limits of this freedom in
the economic intercourse of states follow from the general principles of
state sovereignty and state responsibility (e.g. concerning the treatment
of aliens and their property).19 Yet the principles of the freedom of
commerce, the most-favoured nation treatment20 or the principle of the
convertibility of currencies are not guaranteed by customary law.

The Bretton Woods system and international economic
organizations

Towards the end of the nineteenth century the international trade system
had become based primarily upon liberal national legislation (e.g. on
the gold standard and on the convertibility of national currencies) and
on bilateral trade agreements and so-called ‘FCN Treaties’ on friendship,
commerce and navigation.21 The system collapsed with the First World
War, which was followed by protectionism and currency instability in
the inter-war period. The Atlantic Charter of 1941 envisaged the
establishment of a liberal international economic order, an idea mainly
supported by the United States and the United Kingdom, to increase
international economic transactions on the basis of equal market access
conditions.

The modern global system of international economic regulation
between states rests upon the multilateral system established by the
Bretton Woods Conference in 1944.22 The two main objectives of the
Conference were, first, to advance the reduction of tariffs and other
barriers to international trade, and, second, to create a global economic
framework to minimize the economic conflicts among nations which, at
least in part, were held to have been responsible for the outbreak of the
Second World War. The Conference led to the creation of the three basic
international economic institutions regulating money and trade: the
International Monetary Fund (IMF), the International Bank for
Reconstruction and Development (IBRD), also known as the ‘World
Bank’, and later the General Agreement on Tariffs and Trade (GATT),
which will be dealt with in more detail below.

The underlying philosophy of the system is the theory of comparative
advantage, which had been developed by the British economists David
Ricardo and John Stuart Mill by applying the market theory of Adam
Smith to international transactions. It assumes that liberalized foreign
trade and the corresponding international division of labour creates benefits
for all participating national economies. In a nutshell, the international
economic order envisaged in the Bretton Woods system views market
access and the reduction of barriers to international trade and
monetary transactions as the main instruments to promote a high level of
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employment, to increase real income and to optimize the use of production
factors. This is supplemented by the goal of monetary stability as a pre-
condition for sound economic growth. In addition, the principle of non-
discrimination aims at achieving the optimal allocation of resources and at
preventing the distortion of competition resulting from a privileged position
of particular states. However, these liberal principles often conflict with the
sovereign equality of states, as laid down in Article 2(1) of the UN Charter,
and their freedom to determine their economic policies and priorities, in
spite of the commitments to international cooperation also in the social
and economic fields mentioned in the UN Charter.23

Communist countries refused to join a number of the Bretton Woods
institutions on the grounds that they were based on a capitalist (market
economy) philosophy. Developing countries, initially critical of the alleged
insensitivity of these Western institutions to poverty and problems of
economic development in the Third World, gradually participated and began
to play an important role in those organizations which operate on the basis
of the one-state one-vote principle. The influence of industrialized countries
remained overwhelming, however, in central institutions, such as the IMF
or the World Bank, which make decisions according to a weighted voting
system reflecting the amount of capital input into the organization and
which thus dispenses with the principle of the sovereign equality of states.24

The Bretton Woods system was complemented by the Organization
for Economic Cooperation and Development (OECD).25 In 1960 the
OECD became the successor to the Organization for European Economic
Cooperation that had been set up in connection with the Marshall Plan
aid given by the United States to reconstruct Europe after the Second
World War.26 The OECD comprises twenty-six of the largest industrial
states in the Western world which together combine more than half of
world production and more than 70 per cent of world trade. It is primarily
a forum for cooperation, especially with regard to the coordination of
economic and monetary policies of the members. In addition, the United
Nations (which has created five regional economic commissions under
ECOSOC for Europe, Asia and the Far East, Latin America, Africa, and
Western Asia27) has set up quite a number of more specialized organizations
in the economic field, the most important of which for formulating the
interests of developing countries is the United Nations Conference on
Trade and Development (UNCTAD), which was established in 1964.28

Under the umbrella of the UN there are also organizations dedicated to
the improvement of living standards and to industrial development in the
poorer countries, such as the Food and Agriculture Organization (FAO),29

the United Nations Development Programme (UNDP),30 the United
Nations Industrial Development Organization (UNIDO),31 and the
International Fund for Agricultural Development (IFAD).32 Furthermore,
there are a number of not very successful commodity arrangements which
aim to achieve a stable price level primarily in the interest of developing
countries heavily dependent on the export of raw materials (e.g. rubber,
coffee, tea, metals).33

Apart from the OECD, other economic organizations which are
regional in nature include the Organization of Petroleum Exporting
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Countries (OPEC),34 the European Communities (ECSC, EEC and
Euratom), now under the umbrella of the European Union,35 the Benelux
Economic Union,36 the European Free Trade Association (EFTA),37 and
the European Economic Area (EEA), created in 1992.38 (The EEA
agreement, governed by the principles of European Community law,
was signed by the EC and ECSC and the member states and seven EFTA
states. Switzerland withdrew following a referendum. With the accession
of Finland, Austria and Sweden to the European Union, EFTA has been
largely absorbed by European integration.) Furthermore, there is the
1988 Canada-United States Free Trade Agreement (FTA),39 which formed
the basis for the North American Free Trade Area (NAFTA),40 concluded
in 1992 between Canada, Mexico and the United States as a free trade
area open to further extension to Latin America as a counterweight to
the European Union and Japan. There are also a number of other free
trade areas and sub-regional economic organizations in Latin America,41

including the Andean Pact,42 CACM, ALADI, SELA, CARICOM,43 and
MERCOSUR.44 The Additional Protocol on the Institutional Structure
of MERCOSUR, (founded by Argentina, Brazil, Paraguay and Uruguay),
adopted on 17 December 199445 may lead to the first significant
integration process undertaken by developing countries. Chile joined
MERCOSUR in June 1996. In Africa, for example, we find the Economic
Community of West African States (ECOWAS), founded in 1975,46 the
African Economic Community, established in 1991,47 and the Common
Market for Eastern and Southern Africa, created in 1993.48 In the Pacific
area, in 1989 the Asian-Pacific-Economic-Cooperation (APEC),49 with
its seat in Singapore, was formed by a large number of states, including
Australia, Hong Kong, China, Indonesia, Japan, Canada, Brunei,
Malaysia, the Philippines, New Zealand, Singapore, South Korea,
Taiwan, Thailand, Mexico, Papua New Guinea and the United States.
In 1992 the Czech Republic, Hungary, Poland and the Slovak Republic
created the Central European Free Trade Area (CEFTA).50 Furthermore,
in 1993 the Commonwealth of Independent States (CIS),51 which had
emerged from the remains of the former Soviet Union, signed a ‘Treaty
on Creation of an Economic Union.’52 Among the CIS members signing
the Treaty on 24 September 1993 were Russia, Belarus, Armenia,
Moldova, Kazakstan, Kyrgyzstan, Uzbekistan, Tajikistan and Azerbaijan.
Ukraine and Turkmenistan joined as associated members. Georgia
became full member in October 1993. Not all of such forms of
cooperation in free trade areas and customs unions have led to the
creation of a legally separate organization. However, there is a danger
that the trend to create large trading blocs may result in a regionalization
of the world economy. This trend is also reinforced by the 1994 Energy
Charter Treaty;53 which, subsequent to the non-binding European Energy
Charter signed in 1991, is a novel multilateral investment and trade
arrangement accepted by forty-nine states and the European Community.

The International Monetary Fund (IMF)
The main ideas that led to the creation of the IMF rest upon proposals
made by the renowned economists John Maynard Keynes (UK) and
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Harry Dexter White (USA).54 According to Article IV of the IMF Agreement,
the essential purpose of the international monetary system is ‘to provide a
framework that facilitates the exchange of goods, services and capital among
countries, and that sustains sound economic growth.’55 Furthermore, Article
I mentioned, inter alia, the following purposes of the IMF:
 

(ii) To facilitate the expansion and balanced growth of
international trade, and to contribute thereby to the promotion
and maintenance of high levels of employment and real
income and to the development of the productive resources
of all members as primary objectives of economic policy.

(iii) …
(iv) To assist in the establishment of a multilateral system of

payments in respect of current transactions between members
and in the elimination of foreign exchange restrictions which
hamper the growth of world trade.

 
As of 1995, the membership of the IMF had increased to 179 states, including
states arising from the break-up of the Soviet Union. The rights and duties
of members are based upon ‘quotas’, which are supposed to reflect the
economic and financial position of the members and which also determine
the level of financial contribution to be made to the Fund. The main organ
of the IMF is the Board of Governors composed of one Governor and one
alternate nominated by each member (usually the Minister of Finance or
the Central Bank Governor are nominated). The Executive Board has at
least twenty Executive Directors, five of whom are appointed and fifteen
are elected. The members with the largest five quotas have the right to
appoint directors (the United States, United Kingdom, Germany, France
and Japan). A maximum of up to two additional directors may be appointed
by other members under certain conditions. The voting system is weighted
and puts the actual decision-making power into the hands of the group of
Western states with the largest quotas.

The IMF has manifold functions, but the main ones concern regulatory
and supervisory functions with regard to exchange rates,56 the regulation
and coordination of the multilateral system of payments and transfers for
current international transactions and include a number of financial
activities. With regard to the convertibility of currencies, the original Bretton
Woods system was based upon a fixed gold parity of the US dollar to which
the other currencies were tied. It had to be abandoned for economic reasons
in 1971 which led to an amendment of the IMF Agreement in 1976 allowing
members legally to introduce flexible (‘floating’) exchange rates under the
supervision of the IMF.

One important task of the IMF is to assist member states in balance-of-
payment deficit situations.57 So-called ‘special drawing rights’ (SDRs) play
a particular role in providing the required liquidity. The SDR is an asset
allocated to members by the Fund as a reserve asset or for use in support of
their currencies. It is valued by reference to a ‘basket’ of specified amounts
of the five most important currencies (US dollar, Deutschmark, Japanese
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yen, French franc and pound sterling) and by reference to their exchange
rates. In effect, the use of SDRs enables members to acquire ‘hard’
currencies against their own national currencies, but the mechanism is
too complicated to be described here in any detail.

As a result of excessive lending by international institutions, Western
states and private banks to developing countries which became unable to
repay their huge foreign debts, a serious international debt crisis emerged
at the end of the 1970s and it is still continuing.58 A rather controversial
issue in this connection is the ‘conditionality’ of loans offered by the IMF
and the World Bank to developing countries with such huge debts. Under
so-called ‘stand-by arrangements’ between the IMF and the debtor country
(Article XXX lit. d), the debtor country must formally declare to undertake
certain economic reform measures to counter its balance-of-payment
deficit. This is a condition of the IMF for offering the loan, but it does not
amount to a treaty obligation. Therefore, if the debtor state does not
comply with the condition, legally it does not commit an internationally
wrongful act.59 However, there might be difficulties in obtaining further
loans from the international institutions which in fact makes it difficult
not to comply. Such required structural adjustment policies often have
painful social consequences for the populations of developing countries.
Whether they are really effective is a matter of debate. Many countries in
the South feel that they are being put under tutelage, and regard this as an
infringement of their sovereignty.60

The World Bank
The International Bank for Reconstruction and Development (World Bank)
was set up together with the IMF at the 1994 Bretton Woods Conference.61

As set forth in Article 1 of its Articles of Agreement, the purposes of the
World Bank are to assist in the reconstruction and development of
territories of members, to promote private foreign investment by means
of guarantees or participation in loans and other investments made by
private investors, to provide (under certain circumstances) finance for
productive purposes, to promote the long-term balanced growth of
international trade and the maintenance of equilibrium in balances of
payment, to arrange its lending policies to give priority to the more useful
and urgent projects and to conduct its operations with due regard to the
effect of international investment on business conditions in the member
states.62 The Bank was originally concerned with reconstruction after the
Second World War and is nowadays primarily occupied with granting
loans to developing countries to finance particular projects to improve
the infrastructure and economic development in the South in general.63

Membership of the World Bank requires membership of the IMF;
therefore the two organizations have the same circle of member states.
The voting system and the structure of the main organs is similar to the
model of the IMF; thus the largest shareholders enjoy a privileged position
according to their financial input. In essence, the Bank acts as a financial
intermediary which relends funds it raises in the market or guarantees
loans made to members through the commercial investment channel. It
also makes loans out of its own capital funds, but this constitutes a smaller
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part of its actual activities. In view of strong criticism directed against the
pure economic criteria applied in the Bank’s policy in the past,64 it has
recently become more sensitive to the social and environmental consequences
of the projects it finances throughout the world.

The World Bank is complemented by the International Finance
Corporation (IFC)65 and the International Development Association (IDA);66

these three organizations form the so-called World Bank Group. While the
World Bank lends only for specific projects to member states or to an
enterprise with a government guarantee at appropriate rates of interest, the
IFC provides venture capital for productive private enterprises independent
of a repayment guarantee by the home state of the borrower. The IDA gives
concessionary loans (in fact often amounting to grants, because of the highly
favourable terms) to the poorest countries which are no longer able to
obtain finance under normal market conditions, and to private enterprises
with suitable government guarantees. Affiliated with the World Bank Group
is the International Centre for the Settlement of Investment Disputes
(ICSID)67 and the Multilateral Investment Guarantee Agency (MIGA).68

The GATT
Following the Bretton Woods Conference and the creation of the United
Nations, a charter for a complementary International Trade Organization
(ITO) to deal with trade in goods was drafted and finally completed at
Havana in 1948,69 but the US Congress, fearing that American interests
and options would be limited in international trade affairs, refused to
accept it and it never entered into force. Instead the GATT, a multilateral
treaty which was designed to operate under the auspices of the ITO,
became the central institution to liberalize trade in goods by
implementing tariff reductions. But it also never entered into force and
operated on the basis of a Protocol of Provisional Application, signed
by twenty-three states in 1947, pending the establishment of the ITO.
In the following forty years of GATT’s existence, more than 130 states
either became formally a ‘Contracting Party’ or at least applied the GATT
rules de facto. In practice, GATT developed into something akin to an
international organization, although it lacked a proper constitutional
basis and the GATT Secretariat never referred to it as an international
organization.

The purpose of GATT was to establish general principles and rules for
the liberalization of international trade on the basis of a multilateral treaty
by reducing customs barriers and other barriers to trade and by eliminating
discriminatory treatment between states in international commerce.70 The
provisions of GATT, supplemented by about a dozen side agreements, form
a complex web filling hundreds of pages of text, which even specialists in
the area find difficult to understand. The treaty has been amended several
times by successive protocols. The most important amendment added a
new Part IV (Trade and Development) requiring Contracting Parties
to give special regard to the economic needs of the less-developed
countries and grant them preferential treatment. Most developing
countries are now participating in the GATT in one way or the other,
although, as distinct from UNCTAD, GATT is still perceived as a
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‘rich man’s club’, designed to operate according to the interests of
the industrialized member states.71

GATT members have agreed upon supplementary agreements for
the purpose of interpreting, implementing and even (in the case of
textiles and agriculture), modifying certain provisions of GATT which
have been put into operation separately. Examples are the Cotton
Textiles Agreement of 1962, replaced by the Multi-Fibre Textiles
Arrangement of 1973, and the Anti-Dumping Code Agreement of 1967
which was revised in 1979. One should also mention the 1979
Agreements on the interpretation of the GATT provisions dealing with
export subsidies and countervailing duties, and other agreements on
technical barriers to trade, on import licensing procedures, and on
government procurement.

The most-favoured nation (MFN) clause is the central principle of
GATT72 It provides for non-discrimination among trading partners by
requiring all GATT members to grant all other members of the Agreement
treatment (concerning any tariff or other concession) as favourable, in
relation to a particular ‘product’, as they accord to any other country.73

The MFN clause does not apply, however, to commercial transactions
not involving ‘products’ (which is interpreted to mean physical items),
such as transport, transfer of patents, licences and other ‘invisibles’, or
movements of capital. Once products have passed customs, under the
principle of national treatment, GATT members are obliged to treat
them on the basis of complete equality with ‘like’ (which is not always
easy to define) products of national origin.74 This is to prevent the use of
internal regulations to discriminate against imported products which
would in effect undermine the reduction of tariffs and other trade
liberalization measures through the back door.

In addition, there are exceptions to the MFN rule also with regard to
goods under the GATT, in special circumstances. If a country wishes to
protect its own producers against foreign competition, it may do so under
the GATT, but only by using the customs tariffs and not in any other
manner. This ensures that the actual trading conditions are transparent
and predictable for all suppliers. These tariffs can further be progressively
reduced on the basis of negotiations, which may result in the mutual
commitment not to increase them above the agreed level (‘binding’). The
MFN rule does not apply if GATT members form a customs union75 or a
free trade area76 or if they offer developing countries preferential treatment.

In order to prevent practices which undermine the aforementioned
core principles, secured by obligations to use consultation and dispute
settlement procedures, the GATT also prohibits the use of quantitative
restrictions (for example, import or export quotas, restrictive use of import
or export licences, or controls of payments concerning product
transactions) as a form of protectionism.77 There are exceptions, however;
for example, in case of serious balance-of-payment difficulties under Article
XIV. Developing countries are given large privileges with regard to the
rules on quantitative restrictions in view of their notorious balance-of-
payment problems. Other rules deal with export subsidies, internal taxation
and state-owned enterprises for basically the same reason. However, the
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GATT also provides for a number of general exceptions, on grounds of
national security, for example. Most problematic is perhaps the rule in
‘safeguards’ permitting GATT members, under certain circumstances, to
impose restrictions on imports or to raise a ‘bound’ tariff in order to avoid
or limit ‘serious injury’ to domestic producers under the so-called ‘escape
clause’ of Article XIX.

In spite of built-in structural tension, normative contradictions and
frequent resort of member states to aggressive unilateral countermeasures
in their trade disputes,78 the GATT system has worked remarkably well
as an instrument against tariff protectionism for quite a long period.
This is partly due to its flexible semi-legal/semi-political nature of
application. Negotiations within GATT have reduced tariff levels in the
principal trading nations from about 40 per cent in 1947 to about 5–10
per cent in 1986. As a result of the seven successive GATT negotiating
rounds, from the Geneva Round in 1947 to the 1973–9 Tokyo Round,
there has been a considerable increase in the volume of world trade
(world exports in nominal US dollars were $56,000 million in 1948,
$128,000 million in 1960, $312,000 million in 1970 and $1,985,000
million in 1980), almost 90 per cent of which is now covered by the
GATT. But it should also be noted that this continuous expansion
occurred largely among industrialized countries. The GATT managed
to keep developing countries (which suffer most from global economic
recession) within the system by granting them non-reciprocal preferential
treatment, although this did not meet their demands for more favourable
terms of trade.

However, GATT increasingly met with other problems. The progress of
the multilateral approach in reducing tariffs in the 1950s and 1960s was to
a large extent due to the fact that at that time the United States was
committed to free trade and that tariff negotiations can be conducted with
sufficient transparency and cause little transaction costs.79 In the following
decade multilateral instruments were unable to deal effectively with more
complex issues of, for example, non-tariff barriers, government procurement
and subsidies. In addition, the economic problems since the 1970s favoured
the widespread emergence of new forms of non-tariff protectionism, such
as so-called ‘voluntary self-restraint’ and other ‘grey area measures’ to restrict
foreign exports. This development, together with tendencies towards a more
regional economic orientation, such as in North America and in Europe as
a whole, presented a formidable challenge to the basic principles of the
GATT and the liberal world trading system it sought to establish on the
broadest possible multilateral basis.80

These problems led to the eighth GATT negotiating round which was
launched in 1986 by the ‘Uruguay Declaration’.81 The ambitious agenda
aimed at a fundamental restructuring of the GATT including the reduction
of non-tariff trade barriers, and improving the efficiency of the institutional-
legal framework to reduce non-compliance with, or evasion of, GATT rules.
Furthermore, the intention was to cover additional new areas, hitherto
unregulated, such as trade in services, trade-related intellectual
property rights (TRIPS) and trade-related investment measures
(TRIMS). Further principles and guidelines clarifying the objectives of
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the Uruguay Round negotiations were laid down in the 1988/9 Montreal
Mid-Term Review Agreements. Originally, there were as many as fifteen
different negotiating groups in the Uruguay Round, which were later
consolidated into six large groups. In essence, the topics can be classified
into the three following areas:
 
1 measures to improve market access in traditional GATT areas

(agriculture, textiles, government procurement, and exceptions,
including safeguards, anti-dumping and subsidies);

2 new issues (services, TRIPS and TRIMS); and
3 institutional aspects (dispute settlement, surveillance, and

organization).  

The new World Trade Organization

After seven and a half years of protracted negotiations, the Uruguay
Round of GATT was finally completed on 15 April 1994 with 111 of
the 125 participating states signing the final document. The final
agreement on the new World Trade Organization (WTO),82 accepted by
104 states, entered into force on 1 January 1995 for eighty-one members,
representing more than 90 per cent of international trade, including the
‘Triad’ of the United States, the European Union and Japan. Among the
twenty-seven multilateral agreements appended to the text of the WTO
accord, there is the new General Agreement on Trade in Services (GATS).

The WTO encompasses the GATT, the various supplementary
agreements of ‘codes’ and a reform of the dispute settlement system
under a common institutional umbrella. It aims at integrating the GATT
(as it stood in 1947), the results of the successive multilateral negotiation
rounds (where the scope of membership varies) and the new Uruguay
Round agreements (‘GATT 1994’) into one single legal system. This
means that there will be two systems in operation in the future, at least
for a transitory period, because those states which do not wish to join
the WTO, or in spite of their WTO membership prefer to remain
contracting parties to the old system, are bound only by the previous
GATT arrangements they have accepted (‘GATT 1947’).83

Membership in the WTO is restricted to states and customs territories
(e.g. the European Community and Hong Kong) which accept both a
GATT Schedule of trade concessions as well as a GATS Schedule of
services concessions. The purpose of this requirement is to avoid the
‘free-rider problem’ in past GATT practice, under which many members
claimed rights under the GATT but did not make any concessions
themselves and often demanded far-reaching exemptions for developing
countries from GATT obligations, such as the MFN clause.

The trade agreements on goods

The Uruguay Round Agreements on international trade in goods basically
maintain the old GATT agreements, with a number of amendments.
There are also seven ‘Understandings’ on the interpretation of important
GATT Articles.84 In addition, thirteen multilateral agreements contain

82 The Final Act Embodying the Results
of the Uruguay Round is reprinted in
ILM 33 (1994), 1; on the text of the WTO
Agreement see ibid., 13. For the Final
Act, as adopted on 15 April 1994, see
ibid., 1125. See further P.-T.Stoll, Die
WTO, ZaöRV 54 (1994), 241–337;
E.McGovern, International Trade
Regulation, 1995; W.Benedek, GATT—
The Uruguay Round—WTO, in Wolfrum
UNLPP I, 532–47; W. Benedek, Die
neue Welthandelsorganisation (WTO)
und ihre internationale Stellung, VN 43
(1995), 13 et seq.; T.J.Dillon, The World
Trade Organization: A New Legal Order
for World Trade? Mich. JIL 16 (1995),
349–402; P.Hilpold, Die Neuregelung
der Schutzmaßnahmen im GATT/WTO-
Recht und ihr Einfluß auf
‘Grauzonenmaßnahmen’, ZaöRV 55
(1995), 89–127; E.-U.Petersmann, The
Transformation of the World Trading
System through the 1994 Agreement
Establishing the World Trade
Organization, EJIL 6 (1995), 161–221;
P.J.Kuijper, The Conclusion and
Implementation of the Uruguay Round
Results by the European Community,
ibid., 222–44; M.Hilf, The ECJ’s Opinion
1/94 on the WTO—No Surprise, but
Wise?, ibid., 245–59; v. Houtte, op. cit.;
M.J.Hahn, Eine kulturelle
Bereichsausnahme im Recht der
WTO?, ZaöRV 56 (1996), 315.
83 See P.M.Moore, The Decisions
Bridging the GATT 1947 and the WTO
Agreement, AJIL 90 (1996), 317–38.
84 Article II, XII, XVII, XVIII, XXIV, XXV,
XXVIII and XXXV of GATT.
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concessions concerning agriculture, sanitary and phytosanitary measures,
textiles and clothing, technical barriers to trade, trade-related investment
measures (TRIMS), customs valuation, anti-dumping measures, preshipment
inspection, rules of origin, import licensing procedures, subsidies and
countervailing measures, and safeguards. Such detailed agreements were
considered necessary to make the system more effective and to limit the
trade policy discretion of governments in the interest of more predictable
trade and investment conditions (in combination with a more stronger
international dispute settlement mechanism and clearer guidelines for
national courts) for private enterprise.

The Agreement on Services (GATS)
Before the acceptance of GATS, the regulation of trade in services had been
limited to bilateral treaties dealing with the treatment of nationals of the
respective parties or to regional or bilateral agreements constituting free
trade areas or customs unions.85 An important example is the Treaty of the
European Economic Community, Articles 59–66 of which deal with services.
Services were included in the GATT negotiations because of the growing
economic importance of the sector. In terms of value of trade, services already
represent a far greater proportion than, for instance, agriculture (world
exports in 1990 amounted to US$4,300 billion, of which 60 per cent were
in manufactures, 19 per cent in services, 11 per cent in mining and only 10
per cent in agriculture).86 Today, over 20 per cent of world trade and 60 per
cent of world production are in the area covered by the GATS.87

The GATS is built upon several layers. First, there is a framework
agreement which applies to any service in any sector, except a service
provided in the exercise of governmental authority either on a commercial
basis or in competition with other suppliers. Some of the basic provisions
follow the corresponding provisions in GATT law on the trade in goods.
Second, there are various types of ‘commitments’ in ‘national schedules’ to
take care of the fact that most barriers to international trade in services do
not arise from border measures (as in the case of goods) but from domestic
regulations, affecting (and discriminating), for example tourism, foreign
consultants or construction workers, or the operation of subsidiaries of
foreign banks on the territory of the receiving state. The GATS envisages
successive rounds of negotiations on the progressive liberalization of trade
in services. Third, individual (more sensitive) service sectors have found
special treatment, including financial services,88 telecommunications,89 air
transport services, maritime transport services and movement of natural
persons providing services.

The Agreement on Intellectual Property Rights (TRIPS)

The Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS)90 is concerned with a variety of private rights, such as the protection
and enforcement of copyrights and related rights, trademarks, geographical
indications, industrial designs, patents, lay-out designs and undisclosed
information. It is in part based on traditional legal principles of
GATT (e.g. most-favoured nation clause and national treatment
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principle), but it also introduces many new legal elements into the
multilateral trading system by interconnecting it with existing
international agreements on intellectual property.

Institutional aspects
The highest organ of the WTO is the Ministerial Conference, which
consists of all member states and meets at least every two years. The
General Council is the main organ between the meetings of the Ministerial
Conference and also consists of representatives of all members. There
are also special councils below the level of the General Council, a Council
for Trade in Goods, a Council for Trade in Services, a Council for TRIPS
and further subsidiary bodies, such as the Committee on Trade and
Development, the Committee on Balance-of-Payments Restrictions and
the Committee on Budget and Finance. In addition, there is a WTO-
Secretariat headed by a Director-General. In contrast to GATT, it is
explicitly recognized that the WTO has international legal personality.91

Apart from creating a single institutional framework for the numerous
multilateral trade agreements, the new system also provides for a new
integrated dispute settlement order92 and a trade policy review
mechanism93 applicable to all multilateral trade agreements. The new
dispute settlement system, including a Dispute Settlement Body and a
Standing Appellate Body to review panel decisions, is much more
‘judicialized’ than the previous one and has considerably strengthened
the legal and binding elements of the resolution of international trade
conflicts. It has more teeth and is designed to limit the scope of power
politics and unilateral counter measures.94

Developing countries and the legal quest for a New
International Economic Order

The call for a ‘New International Economic Order’ (NIEO) reflects the
wide gap in living standards between North and South and the desire of
developing countries95 to redress the imbalance in the international
economic system, in which their very position is notoriously weak.96

The programme of a NIEO includes a complex variety of claims which
have also manifested themselves in the controversy on the deep seabed
mining regime in the 1982 Law of the Sea Convention97 or on the
‘common heritage of mankind principle’98 in general, as well as in the
discussion on the control of multinational enterprises,99 and in the call
for the transfer of technology100 as well as for a ‘New World Information
and Communication Order’ (NWICO).101 It is generally recognized that
there is a need to increase the flow of finance to developing countries,
especially to those which are burdened with heavy debt, and to low-
income countries depending on aid, to counter the acceleration of global
poverty and an unacceptable decline in living standards. But the legal
content of the idea of solidarity among states is in many respects still
very ambiguous.102

Development assistance in the form of the transfer of money from
North to South, claimed by developing countries as a ‘right’, has not met

91 See Chapter 6 above, 91–4.
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the target of 0.7 per cent of GNP set by international institutions and
accepted by most OECD members,103 albeit not as a legally binding
obligation. Some countries, such as the United States and Switzerland, even
reject the 0.7 per cent norm as a moral principle with the argument that
such ‘targetry’ is based on arbitrary norms and gives too much consideration
to the quantity rather than to the quality of assistance. In fact, only very
few donor countries meet the 0.7 per cent norm. What actually has occurred
was a reverse net outflow from the developing to the developed countries
due to capital flight and high interest rate payments, as well as the fall of
commodity prices.104 The following may give some idea of the imbalance
and inequality which affect the developing countries. In 1994, of the
approximately 5.6 billion people living on the earth, 15 per cent were living
in rich countries (with an economic power of US$24,170 per head), 28 per
cent in countries with middle-size income (US$2,550 per head) and 57 per
cent in poor countries (US$390 per head). This means that more than half
of the humanity is surviving (or dying) under conditions of utmost poverty.
According to figures presented by the World Bank for 1994, on average, a
person living in a poor country received little more than US$1 per day.
One-sixth of the countries in the world commands four-fifths of the global
wealth.105 The problems are most acute in Africa which has come to be
called the ‘lost continent’.106 Of the forty-eight least developed countries in
the world, thirty-three are in Africa. About 50 per cent of the 365 million
Africans live in absolute poverty, and this number is expected to increase
during this decade.107

The recognition of the huge development tasks that still lie ahead in
most countries of the South has induced industrialized countries with market
economies to give some sympathy to at least certain aspects of the legal
quest of developing countries for a NIEO since the 1960s. Thus, the general
idea of a NIEO found some support in the ‘Declaration on the Establishment
of a New International Economic Order’108 and the ‘Programme of Action
on the Establishment of a New International Economic Order’109 adopted
by the UN General Assembly by consensus on 1 May 1974, although
industrialized countries already showed their discontent by registering
reservations.110

However, the subsequent ‘Charter of Economic Rights and Duties’ of
12 December 1974, originally intended to become legally binding, revealed
the fundamental differences between North and South.111 The General
Assembly adopted the Charter as a resolution with a majority of 120 states
against six votes (Belgium, Denmark, Germany, Luxembourg, the UK and
the United States), with ten abstentions (Austria, Canada, France, Ireland,
Israel, Italy, Japan, the Netherlands, Norway and Spain). Thus, sixteen
states representing fifteen major OECD countries accounting for over two-
thirds of global trade and development assistance did not vote in favour
of the Charter because they felt that many of its provisions went too far.
The relevance of the Charter, which like many similar documents calling
for change in international economic relations is not legally binding, is
thereby considerably diminished. A more balanced attempt to redress
the differences of opinion between developing countries and
industrialized countries was made in the ‘Declaration on the Progressive
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Development of Principles of Public International Law Relating to a New
International Economic Order’ adopted by the International Law Association
in Seoul in 1986, but this is only a resolution of a non-governmental
organization.112

The Charter emphasizes the permanent sovereignty of states over their
natural resources and their jurisdiction to regulate economic activity on
their territory, especially with respect to foreign investment by multinational
companies. The document contains provisions which are aimed at making
it an instrument of change in favour of developing countries, concerning,
inter alia, international trade, the transfer of technology, preferential
treatment, protection of commodity prices, and foreign aid. Dissent
particularly arose concerning the principles laid down for compensation
to be paid in the case of the expropriation of foreign investment.

Expropriation and standard of compensation

The rules on expropriation of foreign property are comprised in the so-
called minimum international standard which belongs to the core of the
traditional rules of state responsibility for the treatment of aliens.113 The
question is very controversial, and has been of enormous political
importance in the past.114 In many developing countries the economy is
dominated by foreign companies, but this problem is not limited to
developing countries.

According to Western countries, the minimum international standard
contains two rules of customary law concerning expropriation. First,
expropriation must be for a public purpose (for instance, it must not be
an act of spite, or a means of adding to the ruler’s private fortune).115

Second, even when expropriation is for a public purpose, it must be
accompanied by payment of compensation for the full value of the
property—or, as it is often expressed, ‘prompt, adequate and effective
compensation’.116 (Of course, no compensation need be paid when
property is seized as a penalty for breaking an obligation imposed by
the local law, provided that the local law does not fall below the minimum
international standard by virtue of its excessive harshness.)

On the other hand, communist governments used to argue that states
may expropriate the means of production, distribution and exchange
without paying compensation. But their practice was not entirely
consistent. Among themselves they concluded treaties providing for a
mutual waiver of claims and obligations arising out of one another’s
expropriation programmes, which implies that claims and obligations
existed until waived; even the payment of compensation between
communist countries was not entirely unknown.117

Developing countries with left-wing regimes tended to support the
communist attitude towards the legality of expropriation. Other developing
countries, however, entered into treaties for the protection of investments,118

in order to attract further foreign investment; but they showed an increasing
reluctance to accept the Western view of customary international
law about expropriation. Thus, the developing countries used to
vacillate between the Western countries and the communist countries.
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Most of them could gain a large short-term benefit by expropriating foreign-
owned property without compensation, but in the long term they would
lose by doing so, because they would attract no private investments in the
future (or, alternatively, they would have to pay a much higher price for
private investments, in order to compensate for political risks).

Some of these conflicts and contradictions were reflected in resolution
1803 (XVII) on ‘permanent sovereignty over natural resources’, passed by
the United Nations General Assembly on 14 December 1962.119 The very
title of the resolution is peculiar, and is designed to emphasize that foreign
ownership of the means of production should not deprive a state of its
sovereignty or, more specifically, of its power of economic planning. The
resolution also provides, inter alia, that states are free to restrict or prohibit
the import of foreign capital. These are principles which Western lawyers
might forget, but would never deny. Western lawyers are mainly interested
in paragraph 4 of the resolution, which provides:
 

Nationalization, expropriation or requisitioning shall be based on
grounds or reasons of public utility, security or the national interest
which are recognized as overriding purely individual or private
interests, both domestic and foreign. In such cases the owner shall
be paid appropriate compensation, in accordance with the rules in
force in the State taking such measures…and in accordance with
international law.

 
This corresponds to the Western position, apart from the deliberate ambiguity
of the phrase ‘appropriate compensation’ (it is true that compensation is to
be paid ‘in accordance with international law’, but that begs the question as
to the content of the relevant rules of international law). As evidence of
customary law, the value of the resolution is diminished by the fact that a
Soviet amendment, stating that ‘the question of compensation …shall…be
decided in accordance with the national law of the [expropriating] State’
(without mentioning international law), was defeated by only thirty-nine
votes to twenty-eight, with twenty-one abstentions.

Resolutions passed by the General Assembly in the 1970s moved further
away from the Western position. In particular, Article 2(2)(c) of the 1974 Charter
of Economic Rights and Duties of States states that ‘appropriate compensation
should be paid by the [expropriating] State… taking into account its relevant
laws and regulations and all circumstances that the State considers pertinent’.120

This resolution, unlike the Soviet amendment of 1962, acknowledges that
appropriate compensation should be paid; but what is appropriate is to be
determined by the law of the expropriating state (the resolution makes no
express mention of international law in this context), and therefore
compensation is likely to be very low. However, it is doubtful whether Article
2(2)(c) can be invoked as evidence of customary law against Western states,
which voted against it.121 Indeed, it could be argued that resolution 3281 (XXIX)
is not evidence of customary law at all, since it does not claim to declare what
the law is (the General Assembly deleted a passage in the original draft of the
resolution which said that the resolution was intended to codify international
law); it merely says what many states think the law ought to be.122
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The dispute has led to considerable legal uncertainty in this area of
international economic relations. However, the question has now lost much
of its practical significance, due to four main reasons. First, developing
countries have come to recognize that the nationalization and expropriation
of foreign property as an instrument of economic reform is detrimental to
attracting the foreign capital they urgently require and to producing a
favourable investment climate. Second, the collapse of the system of
communist states has also reduced the leverage of developing countries.
Third, many developing countries have accepted the Western standards
in bilateral investment protection treaties they concluded with industrialized
countries, which means that much of the dispute on the content of
customary law has become academic.123 Fourth, a number of recent arbitral
decisions have confirmed that customary law requires full compensation
in case of expropriation of foreign property.124 Of particular importance
in this connection is the jurisprudence of the Iran-United States Claims
Tribunal concerning the nationalization of American investment in Iran
after the Islamic Revolution in 1979, although the three different Chambers
of the Tribunal have not always taken the same view.125

When disputes arise between states which believe that full compensation
must be paid for expropriation and states which think otherwise, they are
usually settled by a compromise; the expropriating state pays part of the
value of the expropriated property. The compromise usually takes the
form of a global settlement or ‘lump sum agreement’, so called because it
covers all the claims made by one state arising out of a particular
nationalization programme of the other state, instead of dealing with each
individual’s claim separately.126 A disadvantage of global settlements, in
the eyes of Western countries, is that only a fraction of the property’s
value is recovered; on the other hand, if claims were settled in the old way,
by arbitration, many of them would be lost through lack of proof, and
the expense of proving hundreds of separate claims would be enormous.

In any case, even an arbitral tribunal would often find it difficult to
define the true value of expropriated property; the value of a productive
enterprise, for instance, is based on its profit-earning capacity, which
depends on local factors, and varies from year to year. Share prices could
theoretically be used in assessing compensation, but everyone knows
how share prices fluctuate. The principle is, however, that the amount
of (full) compensation must be based upon the market value of the
property. In the case of income-generating property, like a factory, modern
arbitral practice tends not to accept mere ‘net book value’ (value of the
investment minus depreciation) but to look for the actual market value,
including ‘goodwill’ (value of the business contacts, name of the company,
etc.). According to the decision in the Starrett Housing Corporation
case, the Iran-United States Claims Tribunal used the following formula
as a starting-point to determine the appropriate market value:
 

The price that a willing buyer would pay to a willing seller in
circumstances in which each had good information, each desired
to maximize his financial gain, and neither was under duress or
threat.127
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One controversial problem is whether in the case of a ‘going concern’ (a
business actually earning money) future expected profits are recoverable in
addition to the current market value (after all, investors have taken risks to
make profits). At least if the expropriation act was illegal under international
law, there is a tendency to grant compensation also for lost profits.128 To which
extent the so-called ‘discounted cash flow method’, an accounting method
calculating future profits and discounting certain amounts for costs and
commercial risks, can be used in this connection, is another matter of dispute.129

Disguised expropriation

States often try to avoid unfavourable reactions from other states by carrying
out expropriation in a disguised manner—for example, by placing a company
under ‘temporary’ government control, which they then maintain indefinitely.
Such subterfuges are seldom successful; any act which deprives a foreigner
indefinitely of all benefit from his property is regarded by international law
as an expropriation, even though a formal change of ownership may not
have occurred. The position is less certain as regards acts which diminish the
value of property but which do not deprive the owner of its use (for example,
devaluation, exchange controls, restrictions on the remittance of profits,
increases in taxation, and refusal to issue import licences, trading permits, or
building permits). Such acts are permitted by international law, provided
that they are not done for an improper motive. The easiest way of proving
improper motives is to show that the acts in question discriminate against
foreigners, or against a particular group of foreigners.130

Expropriation of contractual rights

So far we have been concerned only with expropriation of property, but
there is no logical reason why the same principles should not apply to other
forms of ‘acquired rights’, such as rights created by contracts between an
alien and the defendant state.131 However, such contracts are usually subject
to the law of the defendant state, and it has been argued that the alien, by
entering into a contract governed by the law of the defendant state, must
take the risk of unfavourable amendments to that law, just as he takes the
benefit of favourable amendments. This argument is fallacious; when an
alien buys property in the defendant state, his title to the property is governed
by the law of the defendant state, just as contracts made with the defendant
state are governed by its own law, but few people would accept that the
defendant state has an unlimited power to take away property rights; why,
then, should it have an unlimited power to take away contractual rights?
The idea that an alien voluntarily assumes the risk of unfavourable
amendments to the law governing the contract has seldom been pushed to
its logical conclusion, but it has exercised a limited influence on the law;
breach of contract by a state does not engage the state’s international
responsibility unless it constitutes an abuse of governmental power. For
instance, if a state makes a contract of sale and delivers goods of bad quality,
that is not a breach of international law, because it is something which a
private individual could have done. But if a state does not provide
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adequate remedies in its own courts for its breach of contract, or if it
passes legislation annulling the contract, then it is abusing its
governmental power and commits a breach of international law.

Historically, this branch of the law has been greatly influenced by
the fact that most of the southern states of the United States had a bad
record of default on loans. Other states were not slow to profit from
this precedent, and as a result the rule grew up that states are not liable
for contracts made by their political subdivisions (this is an exception to
the general rule which makes the state liable for all acts of its political
subdivisions).132

The right to development

The programme of a NIEO has been closely linked to the claim for
recognition of a right to development133 as a fundamental human right
which is derived from the right to self-determination134 and often
interpreted in the sense of a legal obligation resting upon rich states to
support poor states. Western states have opposed the recognition of a
collective right to development, partly because of its undesired legal
implications for financial transfers, partly because it is understood as
being inconsistent with the Western concept of human rights.135

The right to development has been supported by the 1986 ILA Seoul
Declaration136 and in the same year the UN General Assembly adopted the
Declaration on the Right of Development137 with 146 votes in favour, but
with the United States voting against it and seven other Western states
abstaining (Denmark, Germany, Finland, Iceland, Israel, Japan and the UK).
At the Rio Conference on Environment and Development in 1992, against
the opposition of the United States, Canada and the European Community,
developing countries managed to include the right to development in
Principle 3 of the (non-binding) Rio Declaration. It is characteristic that the
United States entered the following interpretative statement:
 

The United States does not, by joining consensus on the Rio
Declaration, change its long-standing opposition to the so-called
right to development. Development is not a right. On the contrary,
development is a goal we all hold, which depends for its realization
in large part on the promotion and protection of the human rights
set out in the Universal Declaration of Human Rights.138

 
Similarly, developing countries achieved a victory in trade-offs at the
1993 Vienna Human Rights Conference, the Declaration of which
confirms that the right to development is a ‘universal and inalienable
right and an integral part of fundamental human rights’; but it also
contains the caveat: ‘[w]hile development facilitates the enjoyment of
all human rights, the lack of development may not be invoked to justify
the abridgement of internationally recognized human rights.’139

The debate on the NIEO has currently lost much of its momentum
with the collapse of the planned economies in socialist countries and the
spread of market economy models throughout the world in the 1990s.
However, as we shall see in the following chapter, the same problems have
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134 See Chapter 19 below, 326–40.
135 See Chapter 14 above, 209–11.
136 ILA Declaration 1986, op. cit.
137 UNGA Res. 41/128 of 4 December
1986.
138 J.D.Kovar, A Short Guide to the Rio
Declaration, CJIELP 4 (1993), at 126.
139 Principle 10 of the 1993 Vienna
Declaration.



240 ECONOMY

140 K.Ginther/P.J.I.M.de Waart,
Sustainable Development as a
Matter of Good Governance: An
Introductory View, in Ginther/
Denters/de Waart (eds), op. cit., 1,
with reference to Boutros Boutros-
Ghali, An Agenda for Peace, 1992,
para. 59. See also Boutros-Ghali,
An Agenda for Development, 1995.

reappeared in a new context, namely in the controversy between North and
South on the protection of the global environment and its relationship to
the concept of ‘sustainable development’. A further new dimension has
been added by the attempt to also link to this concept principles of ‘good
governance’ (in the sense of good management), including
 

sensible economic and social policies, democratic decision-making,
adequate governmental transparency, financial accountability,
creation of a market-friendly environment for development,
measures to combat corruption, as well as respect for the rule of
law and human rights.140

 
But at the moment this belongs more to the realm of the (possible) progressive
development of international law than to the body of international law as
it stands today.  
 



16 Environment

 
Since the mid-1960s the obvious need to protect the deteriorating
environment has led to environmental legislation in most countries of
the world, to varying degrees and effect.1 On the international level the
United Nations Conference on the Human Environment held in
Stockholm in 19722 became the starting point for the development of
international environmental law as a separate and the youngest field of
international law. Since the Stockholm Conference there has been a
remarkable proliferation not only of universal policy statements, such
as the World Charter for Nature, adopted by the UN General Assembly
in 1982,3 but also of international legal instruments in a broad variety
of environmental areas.

The 1987 Brundtland Report of the World Commission on Environment
and Development4 emphasized the need for international cooperation and
responsibility to activate common survival interests and to reduce the
exhaustion of resources and the pollution of the environment. It also stressed
the link between environment and development under the ambiguous
concept of ‘sustainable development’. The Commission defined sustainable
development (in a rather ambiguous and abstract way) as ‘development
that meets the needs of the present without compromising the ability of
future generations to meet their own needs’. The two key elements of the
concept were identified as (1) ‘the concept of “needs”, in particular the
essential needs of the world’s poor, to which the overriding priority should
be given’, and (2) ‘the idea of limitations imposed by the state of technology
and social organization on the environment’s ability to meet present and
future needs’.5 This process has culminated in the UN Conference on
Environment and Development (UNCED) that was held in Rio de Janeiro
in June 1992, twenty years after the Stockholm Conference.

Certainly, there were international legal developments concerning
transboundary protection of the environment prior to the 1972
Stockholm Conference. But principles 21 and 22 in particular of the
unanimously adopted Declaration are generally considered as the
cornerstone of modern international environmental law. Principle 21
lays down the responsibility of all states ‘to ensure that the activities
within their jurisdiction and control do not cause damage to the
environment of other States or areas beyond the limits of national
jurisdiction’, however, it also affirms the ‘sovereign right of States to
exploit their own resources pursuant to their own environmental policies’
in accordance with the United Nations Charter and the principles
of international law.6 To make this principle operational in
concrete terms, more specific rights and obligations had to be
formulated. This was recognized in Principle 22 calling upon states ‘to
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develop further the international law regarding liability and compensation
for the victims of pollution and other environmental damage caused by
activities within the jurisdiction or control of such States to areas beyond
their jurisdiction’.7 But it is particularly in the area of their own liability (as
distinct from the civil liability of private operators) over which states have
proved highly reluctant to accept binding obligations.8

The scope and nature of international environmental law

International environmental law is primarily based upon treaties and other
international legal instruments. As to the substantive areas, it is convenient
to distinguish two phases in the development of international environmental
law since Stockholm. The first phase introduced the United Nations
Environment Programme (UNEP) and the Action Plan for the Human
Environment which was followed by legal instruments dealing with water,
air and soil pollution arising from industrial activities as well as from poverty.

With regard to the protection of the marine environment,9 there is no
comprehensive global treaty dealing with all relevant aspects. The 1982
Law of the Sea Convention10 only provides for general principles in this
area and for a new allocation of legislative and enforcement powers
between the coastal states and the flag states. The global treaty regime
thus rests upon the regulation of specific sources of sea pollution. There
are several conventions dealing with oil pollution of the sea, such as the
1954 International Convention for the Prevention of Pollution of the Sea
by Oil,11 the 1969 International Convention on Civil Liability for Oil
Pollution Damage,12 the 1969 International Convention Relating to
Intervention on the High Seas in Cases of Oil Pollution Casualties,13 and
the 1971 International Convention on the Establishment of an
International Fund for Compensation for Oil Pollution Damage.14 The
hazardous experience of major oil pollution accidents led to the adoption
in 1990 of a new Convention of the International Maritime Organization
(IMO) on Oil Pollution, Preparedness, Response and Co-operation.15

Furthermore, the problem of the pollution of the sea by waste is covered
by the 1972 Convention on the Prevention of Marine Pollution by Dumping
of Wastes and Other Matter16 and the 1973 International Convention for
the Prevention of Pollution from Ships.17 On the regional level, there are
similar types of instrument aiming at the protection of the North Atlantic
and the North Sea, including the 1972 Convention for the Prevention
of Marine Pollution by Dumping from Ships and Aircraft,18 the 1974
Convention on the Prevention of Marine Pollution from Land-Based
Sources19 and the 1992 Convention for the Protection of the Marine
Environment of the North-East Atlantic.20 But there are also more
comprehensive treaties dealing with all sources of pollution, such
as the 1976 Convention for the Protection of the Mediterranean
Sea Against Pollution,21 the 1974 Convention on the Protection
of the Marine Environment of the Baltic Sea Area,22 or the 1978
Kuwait Regional Convention for Cooperation on the Protection
of the Marine Environment from Pollution.23 Many (mostly
regional)  treaties are further concerned with the protection of
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marine living resources.24 However, such agreements have lost importance
because of the emergence of the 200-mile exclusive economic zone which
grants coastal states jurisdiction in this respect.25

As far as rivers and lakes are concerned, there are also a number of
specific instruments, such as the 1992 Convention on the Protection
and Use of Transboundary Watercourses and International Lakes.26 In
Europe one could mention the 1960 Convention on the Protection of
Lake Constance Against Pollution,27 the 1961 Protocol concerning the
Constitution of an International Commission for the Protection of the
Moselle Against Pollution,28 the agreements between Belgium, France
and the Netherlands concerning the rivers Meuse and Scheldt,29 and the
international attempts to mitigate the pollution of the Rhine, including
the 1963 Agreement concerning the International Commission for the
Protection of the Rhine Against Pollution,30 the 1976 Convention on
the Protection of the Rhine Against Chemical Pollution,31 the 1976
Convention Concerning the Protection of the Rhine Against Pollution
by Chlorides,32 and the 1987 Rhine Action Programme.33 A recent
example outside of Europe is the agreement between Cambodia, Laos,
Thailand and Vietnam on Cooperation for the Sustainable Development
of the Mekong River.34 Furthermore, the codification of international
law in this area by the International Law Commission35 has made some
progress with its 1994 Draft Articles on the Law of the Non-Navigational
Use of International Watercourses.36

In the field of air pollution only one multilateral treaty exists: the 1979
Geneva Convention on Long-Range Transboundary Air Pollution, to which
almost all European States and the United States and Canada are parties.37

The Convention has been amended by the 1984 Protocol (concerning the
long-term financing of the cooperative programme for monitoring and
evaluation of the long-range transmission of air pollution in Europe),38 the
1985 Protocol (concerning the reduction of sulphur emissions or their
transboundary fluxes by at least 30 per cent),39 the 1988 Protocol
Concerning the Control of Emissions of Nitrogen Oxides or Their
Transboundary Fluxes, the 1991 Protocol on Volatile Organic Compounds,
and the 1994 Protocol on Further Reduction of Sulphur Emissions.40

Another area where a number of international agreements have been
concluded is the protection of nature and the conservation of species.41

These include the 1971 Convention on Wetlands of International
Importance, Especially as Waterfowl Habitat,42 the 1972 Convention
Concerning the Protection of the World Cultural and Natural Heritage,43

the 1973 Convention on International Trade in Endangered Species of
Wild Fauna and Flora,44 the 1979 Convention on the Preservation of
Migratory Species of Wild Animals,45 and the 1979 Convention on the
Conservation of European Wildlife and Natural Habitats.46 The concern
about the hunting of whales has also produced international instruments.47

Moreover, international transport and disposal of hazardous waste
has been regulated by treaties such as the 1989 Basel Convention on
the Control of Transboundary Movements of Hazardous Wastes and
their Disposal48 and the 1991 OAU Bamako Convention on the Ban
of the Import into Africa and Management of Hazardous Wastes
within Africa.49
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Several treaties have addressed the issue of liability with regard to the
peaceful use of nuclear energy. But they only laid down rules concerning
the civil liability of operators, not the liability of states, like the 1960 and
1963 Conventions on Third Party Liability in the Field of Nuclear Energy,50

the 1963 Vienna Convention on Civil Liability for Nuclear Damage,51 and
the 1971 Convention Relating to Civil Liability in the Field of Maritime
Carriage of Nuclear Material.52 These treaties were insufficient to deal with
the Chernobyl catastrophe; new agreements were concluded only in the
aftermath of the accident.53 Still, as of 1996, the plant in the Ukraine
continued to operate, for economic reasons.

Finally, there is also a special 1977 Convention on the Prohibition of
Military or Any Other Hostile Use of Environmental Modification
Techniques.54 This issue moved to the forefront again in connection with
the Second Gulf War when Iraq was accused of making detrimental use of
the environment (burning of oil fields; oil pollution of the Gulf) as a weapon
in armed conflict.55 Claims arising out of these incidents will also be dealt
with by the UN Compensation Commission in Geneva.56

The second phase added the concern for new issues, such as the protection
of the ozone layer, which is being destroyed by the emission of
chlorofluorocarbons (CFCs), which led to the Vienna Convention for the
Protection of the Ozone Layer of 22 March 1985.57 Other new problems,
addressed finally at the Rio Conference,58 include climate change due to
global warming (the ‘greenhouse effect’),59 the preservation of biodiversity,
and the problems of deforestation and desertification of particular concern
in Africa.60 In 1991 a Protocol on Environmental Protection to the Antarctic
Treaty was adopted, which has four Annexes dealing with environmental
impact assessment, conservation of flora and fauna, waste disposal and
marine pollution.61 Furthermore, in the context of the GATT/WTO
negotiations the relationship between environmental protection and
international trade regulation is recently receiving more attention.62 The
problem of ‘space debris’ and environmental hazards arising from outer
space activities have already been mentioned.63

An inventory of actual treaty-making activities submitted in the
preparatory process of UNCED registered more than one hundred
relevant multilateral instruments in force.64 This does not include the
numerous instruments concerning shared water resources or natural risks
or diseases. It also omits the entire body of European Community
regulation.65 More than half of the global and regional agreements are
in the area of the protection of the marine environment and marine
living resources. The second largest group deals with nature conservation
and terrestrial resources and ecosystems, and the third most significant
category addresses hazardous substances and processes. This still does
not give a complete picture. A more comprehensive count arrives at 870
international legal instruments in which at least some provisions deal
with the environment.66

Furthermore, in addition to treaties, the classical instruments of
international law-making, there is a controversial category of so-called ‘soft
law’ instruments, which are often regarded as being characteristic for
international environmental diplomacy.67 These instruments which may be in
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the form of a declaration, resolution or a set of guidelines or
recommendations, such as the 1972 Stockholm Declaration, are not
formally binding, but nevertheless have an important political-legal
significance as a guide for political action and as a starting-point for the
development of binding international environmental rules and principles,
either in the form of a later treaty or in the form of customary international
law. Moreover, ‘there is an important margin of international technical
regulations operating under agreements that are not environmental per se
but the implementation of which increasingly requires a kind of “creeping”
environmental standard-setting’,68 such as, for example, noise and air
pollutant emission limits for aircraft engines or motor vehicle engines.

The method of treaty-making in environmental diplomacy may be
described as a piecemeal approach which has failed to reach an integration
of sectoral and cross-sectoral, regional and global policies.69 In other words,
there is no comprehensive legal regime protecting the environment or the
‘biosphere’ as a whole by international law and international
organizations.70 The new concept of ‘ecological security’71 has so far not
been translated into a consistent and all-embracing normative framework;
the interlinkages between the various treaty regimes are therefore not yet
properly addressed. The nature of existing international environmental
law has been described as an ‘aggregate, rather than a system, of multiple
environmental regimes’.72 The effectiveness of many environmental treaties
on the global level is also a problem.73 An important step has been taken
on the regional level by the Economic Commission for Europe (ECE) by
adopting in 1991 the Convention on Environmental Impact Assessment
in a Transboundary Context.74

In addition, the treaty-making process is rather slow. Normally it
takes between two and twelve years for multilateral treaties to become
effective; the average period appears to be about five years.75 It must
be said, however, that many environmental treaties seem to move faster,
such as the Mediterranean Convention and the Ozone Layer
Convention, which both became effective within only two years. The
problem is that in the field of environmental protection, even such
relatively short periods may be too long for an effective response to
challenges requiring immediate action. Thus, in the case of the Montreal
Protocol it soon became clear that the CFC reduction rates established
in September 1987 were already outdated when the protocol entered
into force. This necessitated a revision by a ‘fast-track’ procedure
unknown to the treaty, the May 1989 Helsinki Declaration on the
Protection of the Ozone Layer.76

Customary law and general principles

As in the area of space law77 or in the field of international
economic law,78 customary international law dealing with the
environment is at best rudimentary.79 It traditionally relies on a few
cases, the most important being the Trail Smelter arbitration
between Canada and the United States, which was initiated in 1926
and finally concluded in 1941.80 This decision is usually referred to
for the basic legal proposition that no state may knowingly allow
its territory to be used in a manner that would cause serious
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physical injury to the environment of another state. It has been confirmed
by other cases, such as the Lac Lanoux case81 and the Gut Dam case.82 In
its 1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapons, the International Court of Justice confirmed for the first time in
more general terms that the Court recognizes
 

that the environment is not an abstraction but represents the living
space, the quality of life and the very health of human beings, including
generations unborn. The existence of the general obligation of states
to ensure that activities within their jurisdiction and control respect the
environment of other States or of areas beyond national control is now
part of the corpus of international law relating to the environment.83

 
Although technically not legally binding,84 this statement of the Court is
likely to contribute in the future to the development of international
environmental law in other cases.

There are also a number of general concepts and principles that have
been applied or proposed to deal with transboundary harm, such as the
sic utere tuo ut alienum non laedas principle (‘use your own so as not to
injure another’), the concept of ‘abuse of rights’, the principle of territorial
integrity, the principle of ‘good neighbourliness’ (bon voisinage) and quite
a few others.85 The legal status of such principles and concepts, however,
is not always secure and on their own they do not lend themselves easily
to deciding between competing claims or, even less, to determining the
scope, content and function of appropriate environmental regulation in
an operational manner.

Since 1972 various non-official and official bodies have engaged in
codifying and progressively developing international environmental law,
including the Institut de Droit International, the International Law
Association, the International Law Commission of the United Nations, the
United Nations Environment Programme (UNEP)86 and the International
Union for the Conservation of Nature (IUCN). These efforts include the
adoption of resolutions by the Institut de Droit International in 1979 on
the pollution of rivers and lakes and in 1987 on transboundary air pollution,
and by the International Law Association in 1982 on transfrontier pollution
in general. The International Law Commission is still occupied with
codifying law on environmental issues under various headings, such as the
draft code of crimes against peace and humanity, the articles on non-
navigational uses of international watercourses, the articles on international
liability for injurious consequences arising out of acts not prohibited by
international law, and its draft articles on state responsibility for
internationally wrongful acts.87 The UN General Assembly has included
the future development of international environmental law in the
programme of the United Nations Decade of International Law (1990–9)
and taken note of the conclusions of the 1990 Sienna Forum on
International Law of the Environment. The 1990–5 ‘system-wide
medium-term environment programme’ (SWMTEP) includes
programme activities by the United Nations relating to environmental law
and institutions. The work of UNEP in this area relies on the 1981 Montevideo
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Programme for the Development and Periodic Review of Environmental
Law.88 While these texts generally require states to prevent, mitigate,
repair or compensate for harm, as well as to notify others of
transboundary risks, it is not quite settled to what extent these principles
have actually become part of customary law.89

The United Nations Conference on Environment and
Development

More than 170 countries and 103 heads of government attended the high-
level United Nations Conference on Environment and Development
(UNCED) which took place in Rio de Janeiro from 3–14 June 1992.90 It
was at that time the largest international conference ever, and a spectacular
event with the presence of a large number of NGOs and other actors.91 It
has been noted that UNCED made its mark on the development of
international environmental law ‘by formally anointing the concept of
“sustainable development” for legal use’.92 While sustainable development
was indeed at the heart of the Rio Conference, the conflict between North
and South on its meaning was predominant. There were certainly also
differences between, for example, the United States and other industrialized
countries, or between the African, Latin American and Asian states among
themselves, or between the developing countries and the new states arising
from the remains of the former Soviet Union. But the North-South conflict
was undoubtedly at the centre. Although the confrontation between North
and South was on a lower level than some had expected, or was to some
extent postponed, UNCED clearly manifested a trend towards further
polarization which is reflected in ‘a distinct new bipolar pattern of
negotiating and decision-making procedures’.93

The 1989 UN General Assembly resolution which convened the Rio
Conference had made it one of the objectives of UNCED ‘to promote the
further development of international environmental law, taking into
account the Declaration of the United Nations Conference on the Human
Environment, as well as the special needs and concerns of the developing
countries, and to examine in this context the feasibility of elaborating
general rights and obligations of States, as appropriate, in the field of
environment, and taking into account relevant existing international legal
instruments’.94 The resolution also gave UNCED the mandate ‘to assess
the capacity of the United Nations system to assist in the prevention and
settlement of disputes in the environmental sphere and to recommend
measures in this field, while respecting existing bilateral and international
agreements that provide for the settlement of disputes’.95 The Conference
finally adopted the Rio Declaration containing twenty-seven non-binding
principles on environment and development from a global perspective.96

It also passed the complex and equally non-binding Agenda 21, a
comprehensive blueprint of 800 pages designed to deal with the common
environment and development problems of the next century. In addition,
the Conventions on Climate Change and Biodiversity were adopted. With
difficulties, parties managed to agree on a document with the illuminating
title: ‘A Non-legally binding Authoritative Statement of Principles for a
Global Consensus on the Management, Conservation and Sustainable

1996, 293–315 and Chapter 18 below,
288.
84 See Chapter 18 below, 289.
85 See J.Lammers, Pollution of
International Waterways, 1984, 556–80,
who lists twenty-seven of such
principles or concepts.
86 M.Kilian, UNEP, in Wolfrum UNLPP
II, 1296–1303.
87 See Chapter 17 below, 254–6.
88 See G.Biggs, The Montevideo
Environmental Law Programme, AJIL 87
(1993), 328–34.
89 Schachter, op. cit., 364.
90 See D.H.Getches, Foreword: The
Challenge of Rio, CJIELP 4 (1993), 1–
19; M.F.Strong, Beyond Rio: Prospects
and Portents, ibid., 21–36; T.E.Wirth,
The Road From Rio—Defining a New
World Order, ibid., 37–44; M.P.A.
Kindall, Talking Past Each Other At The
Summit, ibid., 69–79; P.H.Sand,
International Environmental Law after
Rio, EJIL 4 (1993), 377 et seq.; U.
Beyerlin, Rio-Konferenz 1992: Beginn
einer neuen globalen
Umweltrechtsordnung?, ZaöRV 54
(1994), 124–47; Malanczuk (1995),
Sustainable Development, op. cit.; idem,
Die Konferenz der Vereinten Nationen
über Umwelt und Entwicklung (UNCED)
und das internationale Umweltrecht, in
FS Bernhardt, 985–1002.
91 At the Global Forum, NGOs
negotiated more than thirty ‘treaties’.
92 P.H.Sand, UNCED and the
Development of International
Environmental Law, YIEL 3 (1992), 17.
93 Sand (1992), op. cit., 14 et seq.
94 UNGA Res. 44/228 of 22 December
1989.
95 Ibid.
96 For the Rio documents see ILM 31
(1992), 818 et seq. (except Agenda 21);
N.A.Robinson (ed.), Agenda 21 &
UNCED Proceedings, 1992; S.Johnson
(ed.), The Earth Summit: The United
Nations Conference on Environment
and Development (UNCED), 1992.



248 ENVIRONMENT

97 See the Convention to Combat
Desertification in those Countries
Experiencing Serious Drought and/
or Desertification, Particularly in
Africa, 17 June 1994, ILM 33
(1994), 1328; W.C. Burns, The
International Convention to Combat
Desertification: Drawing a Line in
the Sand?, Mich. JIL 16 (1995),
831–82.
98 Text in ILM 31 (1992), 849. See
YIEL 1 (1990), 101–4; 2 (1991),
111– 15; 3 (1992), 228–31
(T.Goldman and S.Hajost as
reporters); E.P.Barratt-Brown/
S.A.Hajost/J.H.Sterne, Jr., A Forum
for Action on Global Warming: The
UN Framework Convention on
Climate Change, CJIELP 4 (1993),
103– 18; D.Bodansky, Managing
Climate Change, YIEL 3 (1992), 60–
74; M.J. LaLonde, The Role of Risk
Analysis in the 1992 Framework
Convention on Climate Change,
Mich. JIL 15 (1994), 215–54.
99 ASIL IELIGNewsl. 3/2 (1993), 2.
100 ASIL IEL News 4/1 (1993), 2.
See on the further development: S.
Oberthür/H.Ott, First Conference of
the Parties, EPL 25 (1995), 144–56.
101 ILM 30 (1991), 1735.

Development of all types of Forests’. The most contentious issues concerned
the right to development, the demand to limit over-consumption and to
increase forest cover in developed countries, and financial transfers. African
countries succeeded in having UNCED adopt their proposal to negotiate a
convention on desertification.97

The Convention on Climate Change

The Framework Convention on Climate Change was negotiated by the
Intergovernmental Negotiating Committee, an independent body that had
been established by the UN General Assembly.98 It was signed by 154 states
and the European Community and entered into force, after fifty ratifications,
on 21 March 1994. As of 1995, more than 125 states had ratified the
Convention. The general objective of the Convention is to stabilize atmospheric
concentrations of all greenhouse gases, not only carbon dioxide. It sets forth
a number of guiding principles relating to equity, ‘common, but differentiated
responsibilities’ of States, precaution, the special needs and circumstances of
developing countries, sustainable development, and international trade. The
Convention goes further than the earlier framework Conventions such as the
Montreal Protocol and the Long-Range Transboundary Air Pollution
Convention. But, due to the resistance of the United States and the OPEC
countries, it failed to establish definite quantitative restrictions on greenhouse
gas emissions at any given level at a certain date in the future. Developed
countries merely recognized the importance of the ‘return…to earlier levels
of anthropogenic emissions’ by the year 2000. However, they agreed to stricter
reporting requirements with the aim of returning individually or jointly to
their 1990 levels of emissions. The European Community issued a statement
that reaffirmed its objective of stabilizing carbon dioxide emissions by the
year 2000 at 1990 levels in the Community as a whole. The United States
was the first industrialized country (and second country overall after
Mauritius) to ratify the Convention (on 7 October 1992),99 but it was only in
April 1993 that the United States declared that it would reduce emissions at
1990 levels by the year 2000.100

The Convention establishes a process by which parties, on the basis of
national greenhouse inventories and regular national reports on policies
and measures to limit emissions, can monitor and control effects on climate
change. Developed countries agreed to fund the costs of developing country
reports as well as other developing countries’ projects approved by the
Convention’s financial mechanism which, on an interim basis, is the Global
Environmental Facility (GEF)101 of the World Bank, UNDP and UNEP. There
are also general obligations with regard to scientific research, exchange of
information, and education and training. The Convention further envisages
the establishment of a subsidiary body to continue to provide scientific
assessments and advice on advances in relevant technologies (Article 9).
The dispute between North and South on the financial mechanism
was carried on to the following meetings of the Intergovernmental
Negotiating Committee. The first conference of the parties, which
took place in Berlin in April 1995, failed to make significant progress,
partly due to the blocking role played by oil-producing countries



THE UNITED NATIONS CONFERENCE ON ENVIRONMENT AND DEVELOPMENT 249

such as Saudi Arabia and Kuwait. It was agreed to negotiate on a protocol
or other legal instrument to supplement the Framework Convention
which might be adopted in 1997.102

The Biodiversity Convention
The Convention on Biological Diversity was prepared under the auspices
of UNEP by an Intergovernmental Negotiating Committee and opened
for signature in Rio.103 As of June 1993, it was signed by 163 states. It
entered into force on 29 December 1993 after thirty ratifications. The
Convention aims at the conservation and sustainable use of biological
diversity, the fair and equitable sharing of the benefits from its use, and
the regulation of biotechnology. The parties failed to agree on the
development of national lists of threatened species and areas of biological
importance. The approach is rather to provide for national monitoring
of and for national plans, programmes and measures for conserving
biodiversity, supplemented by international reporting obligations.

Access to and transfer of technology ‘shall be provided and/or
facilitated under fair and favourable terms, including on concessional
and preferential terms’—however, only ‘where mutually agreed’. The
transfer of patents shall be based upon ‘terms which recognize and are
consistent with the adequate and effective protection of intellectual
property rights’.104 Cooperation is required to ensure that intellectual
property rights are ‘supportive of and do not run counter to’ the goals
of the Convention. The Convention further deals with priority access of
the source country to results and benefits arising from biotechnologies
based upon its genetic resources on mutually agreed terms. Developed
countries are obliged to provide ‘new and additional financial resources’
to fund the ‘agreed full incremental costs’ of developing countries to
implement the Convention as agreed with the Convention’s financial
mechanism. The latter is put under the authority of the Convention’s
Conference of the Parties. On an interim basis the GEF will serve as the
financial mechanism, provided it has been ‘fully restructured’.

The only country that refused to sign the Biodiversity Convention at
Rio was the United States, due to pressure from the biotechnology and
pharmacology businesses interested in resources in tropical countries. The
United States argued that in particular, the provisions on intellectual
property, on the funding mechanism, and on biotechnology were ‘seriously
flawed’.105 However, in June 1993 the United States signed the Convention,
stating that it would formally address the question of intellectual property
protection in a forthcoming interpretative document.106 It also called upon
other signatories to implement policies that do not restrict the development,
commercialization and marketing of biotechnology products, and noted
that the United States supports the use of creative economic incentives,
such as the fair and equitable sharing of the benefits arising from the use
of genetic resources, and would work to ensure that there will be full and
fair consideration of the need for a protocol on biosafety, and that biosafety
regulation must be scientifically based and analytically sound. The
Convention was transmitted to the US Senate for advice and ratification
on 30 November 1993.107
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The Rio Declaration and Agenda 21

The Rio Declaration, the counterpart to the 1972 Stockholm Declaration,
was such a cumbersome compromise between North and South that the
text considered at the final Preparatory Committee in April 1992 was not
reopened for discussion at UNCED.108 The twenty-seven principles contain
references, inter alia, to common but differentiated responsibilities of states
in view of their different contribution to global environmental degradation,
the need to reduce and eliminate unsustainable patterns of production and
consumption and of the promotion of appropriate demographic policies,
the precautionary approach, the right to development, environmental impact
assessments, the right of individuals to access to information held by public
authorities, the avoidance of unilateral trade measures in response to
environmental challenges outside their jurisdiction, and to the role of women
and indigenous peoples.109

Agenda 21 constitutes a non-binding action plan on environment and
development, divided into forty chapters covering sectoral issues such as
the atmosphere, oceans, fresh water, and land resources, cross-sectoral
issues such as poverty, demographics, and human health, means of
implementation, including finances, transfer of technology as well as
institutional and legal issues.110 Major groups such as women, children,
indigenous peoples and NGOs are also addressed. In spite of its
comprehensive approach, Agenda 21 avoided many controversial issues
such as population growth, consumption patterns and the international
debt of developing countries. The most contentious issues, however, related
to the crucial chapter on financial resources, in particular, on ‘new and
additional’ financial resources sought by developing countries, partly in
competition with the position of Central and Eastern European
countries,111 and on the appropriate funding mechanisms. The average
annual costs for the period 1993–2000 of implementing Agenda 21 in
the South, which do not include finances required for the UNEP
Environment Fund and for funding environment-related conventions and
protocols, were estimated to exceed US$600 billion. While the bulk of
this amount is to be borne by the developing countries themselves, about
US$125 billion annually would have to be provided on grant or
concessional terms from the industrialized countries.112

The basis for these figures is obscure and they have been characterized
as ‘indicative’ of orders of magnitude only because it was not possible to
develop estimates in sufficient detail.113 US$125 billion is less than 1 per
cent of current levels of GNP of the principal donor countries, but it remains
a substantial amount, in addition to Official Development Aid (ODA), with
regard to which only few countries have managed to achieve the UNCTAD
target of 0.7 per cent.114 There was also no real expectation that more than
an initial commitment of several billion US dollars per year to start Agenda
21 could be obtained in additional finance from the North, taking into
consideration also the incapacity of many developing countries to absorb
and effectively manage such large amounts of money as projected
immediately. The financial issues remained unsettled by Agenda 21
and were linked to review on a regular basis to the institutional reform
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proposals set out in chapter 38 and the establishment of the Commission
on Sustainable Development.

Conclusions

There are differing evaluations of the actual outcome of the Conference,
ranging from disappointment to modestly positive reactions. The only two
documents which were adopted at Rio as internationally legally binding
instruments are the Climate Convention and the Biodiversity Convention.
The non-binding Rio Declaration, the Forest Principles and Agenda 21
contain, with minor exceptions, only obligations of a political or moral
nature.115 In particular, the Forest Principles, which are termed ‘non-legally
binding’, but ‘authoritative’, reflect the difficulties involved in achieving
definite legal results in the controversy between North and South.

Principle 1 of the Rio Declaration, stating that human beings ‘are at
the centre of concerns for sustainable development’ and ‘entitled to a
healthy and productive life in harmony with nature’, Principle 3 on
‘intergenerational equity’, and Principle 4, proclaiming environmental
protection to be an ‘integral part of the development process’, are clearly
of a programmatic nature only.116 The basis and precise meaning of
‘intergenerational equity’ as a possible legal concept has hardly been
explored.117 The language of other principles is such that they seem to
reaffirm existing customary law. However, customary law in the field of
transboundary international harm is of little assistance.118 Principle 2
confirms the prohibition of transboundary environmental harm laid
down in Principle 21 of the Stockholm Declaration which is now
recognized as customary law reflecting the principle of limited territorial
sovereignty and integrity, but only as far as ‘substantial’ transboundary
harm is involved.119 Furthermore, the mutual obligations of states
concerning information and notification in Principles 18 and 19 of the
Rio Declaration are procedural rules recognized in customary
international law. With regard to public participation (Principle 10), the
‘precautionary approach’ (Principle 15), the ‘polluter-pays principle’
(Principle 16), and environmental impact assessment (Principle 17), there
are strong doubts whether their status as principles of general
international law is secured. These doubts are connected with the
complicated issue of to what extent general customary law may be
inferred from the development of rules in treaties.120

Moreover, although the Climate Convention and the Biodiversity
Convention contain binding obligations, their normative scope is
limited. The obligations under the Biodiversity Convention are often
phrased in abstract wording and qualified by additions such as ‘as
far as possible’121 or ‘in accordance with its particular conditions’.122

This is in line with general features of the law-making process in
the field on the global protection of the environment. The two
principal weaknesses of the Climate and Biodiversity Conventions
at the moment are, first, that their normative objectives are not
sufficiently global to establish a comprehensive international legal
regime to protect the atmosphere and the living resources of the
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planet and, second, that they are only framework conventions requiring
more specific regulation in the future to become effective.

Thus, the legal results of Rio are meagre in terms of substantive
obligations. The important institutional aspects of clarifying the meaning
of ‘sustainable development’ and arriving at effective solutions have recently
been receiving more attention.123 Far-reaching proposals of institutional
reforms, such as the creation of a world environmental legislature, a council
for ‘ecological security’, or an international environmental court,124 were
not seriously discussed at UNCED. The innovations are much more modest.
Following the suggestions made in Chapter 38 of Agenda 21, the UN
Commission on Sustainable Development was established in 1993.125 The
Commission is a ‘functional commission’ of the UN Economic and Social
Council (ECOSOC)126 and is composed of fifty-three state representatives
who are elected for a term of three years according to a certain geographical
distribution principle. The task of the Commission is to supervise the
implementation of the Rio documents, especially Agenda 21, and to discuss
further measures and the issues of financial resources and mechanisms.

The hope of achieving substantial commitments of the North to increase
the flow of finances and technology to the developing countries has failed
to materialize. Although much will still depend on the follow-up process to
UNCED, the most persuasive evaluation of the results of Rio is that so far
no crucial steps have been taken to save the global environment, nor has
there been any significant move towards improving the development
perspective of most countries in the South. In Rio the North succeeded in
improving the framework for global environmental protection as desired
by industrialized countries without making real concessions concerning
economic development in the South. The bottom line is that, while Rio
may have sent an important political signal, in substance it has failed to
solve the dilemma of sustainable development and primarily has served to
establish favourable negotiating positions for the future.

As regards international legal instruments, Agenda 21 focuses on four
priorities: (1) review and assessment of relevant international law; (2) further
development of implementation mechanisms and compliance measures; (3)
effective participation by all countries in the international law-making process;
and (4) the range and effectiveness of dispute resolution techniques. In the
field of ‘global environmental legislation’ this describes in general terms the
relevant programme of the newly established UN Commission on Sustainable
Development. It is interesting to note that the Vice-President of the United
States included the following words in his keynote address on the occasion
of the establishment of the Commission on Sustainable Development:
 

So I say this to citizens of developed nations: we have a
disproportionate impact on the global environment. We have less
than a quarter of the world’s population—but we use three quarters
of the world’s raw materials and create three quarters of all solid
waste. One way to put it is this: a child born in the United States will
have 30 times more impact on the earth’s environment during his or
her lifetime than a child born in India. The affluent of the world have
a responsibility to deal with their disproportionate impact.127  
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It is upon the success of the follow-up process of Rio in the difficult
quest for a true integration of environment regulation and economic
development policies128 that the future of global environmental law-
making will depend. Agenda 21 will be reviewed by a special session of
the UN General Assembly in June 1997.129 In the end, the contribution
of international law as such to solve the global problems, however, can
only be subsidiary.130 Finances will remain the central issue in the decades
to come. Institutional reform of the UN system is the other major aspect.
 

128 See A.E.Boyle (ed.), Environmental
Regulation and Economic Growth, 1995.
129 See UN Chronicle 33 (1996), no.
2, 72.
130 On new mechanisms to enforce
international environmental standards
see R.Wolfrum (ed.), Enforcing
Environmental Standards. Economic
Mechanisms as Viable Means?, 1996.
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17 State responsibility

If a state violates a rule of customary international law or ignores an
obligation of a treaty it has concluded, it commits a breach of international
law and thereby a so-called ‘internationally wrongful act’.1 The law of state
responsibility is concerned with the determination of whether there is a
wrongful act for which the wrongdoing state is to be held responsible,
what the legal consequences are (e.g. an obligation on the part of the
wrongdoing state to restore the previous situation or to pay compensation),
and how such international responsibility may be implemented (e.g. through
countermeasures adopted by the victim state, such as reprisals or retortion).2

Sometimes the term ‘responsibility’ is used interchangeably with the term
‘liability’, but the use of terminology in this respect in the literature is by no
means uniform. Often ‘liability’ simply means the obligation to pay
compensation. But ‘liability’ may also refer to obligations of states arising
from harmful consequences of hazardous activities which, as such, are not
prohibited by international law, like operating a nuclear plant close to the
border (a lawful activity) which by accident leads to damage in the form of
radioactive contamination on the territory of a neighbouring state (a harmful
consequence requiring compensation).

The work of the International Law Commission

The area of state responsibility has become the most ambitious and most
difficult topic of the codification work of the International Law Commission
(ILC).3 As noted by the editors of a comprehensive study on the matter:
 

While all the former and other current topics studied by the
Commission deal with certain, defined ‘primary’ rules of international
law, State responsibility, in a sense, embraces the entire ‘other side
of the medal’, the totality of legal rules and consequences linked to
the breach of any international obligation of the State. No other
codification project goes so deeply into the ‘roots’, the theoretical
and ideological foundations of international law.4

 
The current approach followed by the ILC in dealing with state responsibility
has become rather abstract and complicated. Originally, the subject area
had been more limited; the six reports submitted by the first Special
Rapporteur, F.V.García Amador between 1956 and 1961 concentrated on
state responsibility for injury to the person or property of aliens. This limited
approach was then abandoned, partly because the topic was too
controversial at the time. After a reconsideration of its approach in
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1962 and 1963, the ILC decided not to restrict its study of the topic to
a particular subject, such as responsibility for injuries to aliens, in order
to include also the rules on state responsibility for the breach of
fundamental principles of international law, such as the violation of
obligations relating to international peace and security. Furthermore, it
decided not to try to define and codify the ‘primary’ rules, the breach of
which leads to international responsibility (which would have been
impracticable because one would have to codify the norms of
international law as a whole), but rather to focus on the ‘secondary’
rules of state responsibility as an abstract area of its own.5 In 1975 the
Commission adopted a general plan envisaging the structure of the draft
articles to be as follows: Part 1 concerns the ‘origin’ of international
responsibility; Part 2 concerns the ‘content, form and degrees’ of state
responsibility; and Part 3 deals with the ‘implementation’ of responsibility
and the settlement of disputes.

Moreover, the ILC later decided to proceed with a codification exercise
on ‘liability for injurious consequences arising out of acts not prohibited
by international law’.6 This project grew out of the growing international
concern for transboundary environmental protection problems. The ILC
decided to treat it separately from responsibility for internationally
wrongful acts and in 1978 appointed R.Quentin-Baxter as Special
Rapporteur, who was succeeded after his death in 1984 by Julio Barboza.
The work on this topic has not made very much progress. The exact
scope of application of the few draft articles so far agreed upon is unclear
and commentators have quite rightly questioned the feasibility of
distinguishing the whole area from the other project on responsibility
for wrongful acts.7

The work of the Commission on state responsibility for internationally
wrongful acts is much more important. On the basis of eight reports
presented after 1969 by the new Special Rapporteur, Roberto Ago, in
1980 the ILC adopted in first reading (on a provisional basis) a
comprehensive set of thirty-five draft articles dealing with the ‘origin’ of
state responsibility as Part 1.8

Divided into five chapters, Part 1 is intended to give guidance as to
which grounds and under which circumstances a state may be considered
to have committed an internationally wrongful act. Chapter I (General
Principles) defines some basic principles, such as that every internationally
wrongful act entails responsibility on the part of the state committing it
and that every international act consists of two elements, a subjective
one and an objective one. Draft article 3 states:
 

There is an internationally wrongful act of a State when:
(a) conduct consisting of an action or omission is attributable

to the State under international law; and
(b) that conduct constitutes a breach of an international

obligation of the State.
 
Chapter II (The ‘Act of the State’ under International Law) addresses the
subjective element and determines the conditions under which particular
conduct is to be considered as an act of the state. The objective element is
dealt with in Chapter III (Breach of an International Obligation).
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Chapter IV (Implication of a State in the Internationally Wrongful Act of
Another State) is devoted to situations in which a state takes part in the
commission of a wrongful act by another state and to cases in which
responsibility is to be borne by a state other than the state that has committed
the act. Finally, Chapter V (Circumstances Precluding Wrongfulness) lists a
number of circumstances which may exceptionally result in precluding the
wrongfulness of an act of a state which does not conform to an international
obligation.9 These circumstances include the consent of the injured state;
legitimate counter measures against a wrongful act; force majeure and
fortuitous event; distress; necessity; and self-defence.

From 1980 onwards, the ILC concentrated on Part 2 of the draft articles
dealing with the ‘content, forms and degrees’ of state responsibility, covering
the legal consequences of an internationally wrongful act,10 first on the
basis of reports by the new Special Rapporteur Willem Riphagen, who was
later succeeded by Gaetana Arangio-Ruiz. As of 1995, the ILC had finished
much of its initial work (for submission to the General Assembly) concerning
Part 2 and consideration had also been given to Part 3; both Parts were
adopted by the ILC in first reading in 1996.11 The notion of international
‘crimes’ of states (as addressed in draft article 19 in Part 1),12 however,
remains very controversial.

State responsibility and the treatment of aliens

Central aspects of the modern law of state responsibility have historically
developed on the basis of cases concerning the unlawful treatment of aliens
and the so-called international minimum standard.13 This field is also the
key to the understanding of the content of many of the ILC draft articles.
The specific question of the expropriation of foreign property, which also
belongs to this area, but has become somewhat separated due to the dispute
between North and South on the ‘New International Economic Order’, has
already been dealt with in Chapter 15 above;14 thus the following is limited
to the more general aspects.

As we saw in Chapter 14,15 the modern rules concerning human rights
(which prohibit the ill treatment of all individuals, regardless of their
nationality) are of fairly recent origin. But for more than two hundred
years international law has laid down a minimum international standard
for the treatment of aliens (that is, nationals of other states).16 States are
not obliged to admit aliens to their territory, but, if they permit aliens to
come, they must treat them in a civilized manner. A fortiori, a state is guilty
of a breach of international law if it inflicts injury on aliens at a time when
they are outside its territory (for example, if Utopia orders Utopian
servicemen, stationed in Ruritania, to attack Ruritanian residents). Indeed,
a state may not perform any governmental act whatsoever in the territory
of another state, without the latter’s consent.17

These obligations, in the terms of the ILC, belong to the category of
primary rules.18 To put it in technical terms, failure to comply with the
minimum international standard ‘engages the international responsibility’
of the defendant state, and the national state of the injured alien may
‘exercise its right of diplomatic protection’,19 that is, may make a claim,
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through diplomatic channels, against the other state, in order to obtain
compensation or some other form of redress. Such claims are usually
settled by negotiation; alternatively, if both parties agree, they may be
dealt with by arbitration or judicial settlement.20

The defendant state’s duties are owed not to the injured alien, but to
the alien’s national state.21 The theory is that the claimant state itself
suffers a loss when one of its nationals is injured. Consequently, the
claimant state has complete liberty to refrain from making a claim or to
abandon a claim; it may agree to settle the claim at a fraction of its true
value; and it is under no duty to pay the compensation obtained to its
national (although it usually does). In these respects, the injured individual
is at the mercy of his/her national state. This aspect of diplomatic
protection was clearly stated by the International Court of Justice in the
Barcelona Traction case in which it held
 

that, within the limits prescribed by international law, a State may
exercise diplomatic protection by whatever means and to whatever
extent it thinks fit, for it is its own right that the State is asserting.
Should the natural or legal persons on whose behalf it is acting
consider that their rights are not adequately protected, they have
no remedy in international law. All they can do is resort to municipal
law, if means are available, with a view to furthering their cause or
obtaining redress…The State must be viewed as the sole judge
to decide whether its protection will be granted, to what extent it is
granted, and when it will cease. It retains in this respect a
discretionary power the exercise of which may be determined by
considerations of a political or other nature, unrelated to the
particular case. Since the claim of the State is not identical with
that of the individual or corporate person whose cause is espoused,
the State enjoys complete freedom of action.22

 
However, inter national-law does not entirely disregard the individual;
the compensation obtained by the claimant state is usually calculated by
reference to the loss suffered by the individual, not by reference to the loss
suffered by the claimant state. But not always. For instance, in the I’m
Alone case (1935),23 the United States sank a British ship smuggling liquor
into the United States. Although the arbitrators held that the sinking was
illegal they awarded no damages for the loss of the ship, because it was
owned by United States citizens and used for smuggling. But they ordered
the United States to apologize and to pay US$25,000 to the United
Kingdom as compensation for the insult to the British flag.

‘Imputability’
A state is liable only for its own acts and omissions; and, in this context,
the state is identified with its governmental apparatus, not with the
population as a whole. If the police attack a foreigner, the state is liable;
if private individuals attack a foreigner, the state is not liable.24 The
governmental apparatus of the state includes the legislature and the
judiciary, as well as the executive; and it includes local authorities as
well as central authorities.

The ILC draft articles on state responsibility make it clear that:

20 On methods of dispute settlement
see Chapter 18 below, 273–305.
21 See Chapter 6 above, 101–2.
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44–5. On the case see also Chapter 3
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23 RIAA III 1609.
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EPIL 10 (1987), 373–50.
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1 ‘conduct of any State organ having that status under the internal law
of that State shall be considered as an act of the State concerned
under international law, provided that organ was acting in that
capacity in the case in question’ (draft article 5);

2 ‘[t]he conduct of an organ of the State shall be considered as an act
of that State under international law, whether that organ belongs to
the constituent, legislative, executive, judicial or other power, whether
its functions are of an international or an internal character, and
whether it holds a superior or a subordinate position in the
organization of the State’ (draft article 6);

3 ‘[t]he conduct of an organ of a territorial governmental entity within
a State shall also be considered as an act of that State under
international law, provided that organ was acting in that capacity in
the case in question’ (draft article 7(1)); and that

4 ‘[t]he conduct of an organ of an entity which is not part of the formal
structure of the State or of a territorial governmental entity, but which
is empowered by the internal law of that State to exercise elements of
governmental authority, shall also be considered as an act of the State
under international law, provided that organ was acting in that
capacity in the case in question’ (draft article 7(2)).

 
A state is liable for the acts of its officials only if those acts are ‘imputable’
(that is, attributable) to the state. (The question of whether an act is
attributable to a state must be distinguished from the issue of whether or
not some form of fault on the part of the state needs to be established to
engage its international responsibility, a matter which is controversial.25)
The idea of ‘imputability’ creates problems when officials exceed or disobey
their instructions. Obviously it would be unjust if a state could limit its
liability simply by giving restrictive instructions to its officials (for example,
if it could escape liability for road accidents merely by telling its chauffeurs
to drive carefully); and the cases indicate that a state is liable for the acts of
its officials, even when they exceed or disobey their instructions, provided
that they are acting with apparent authority or that they are abusing powers
or facilities placed at their disposal by the state. Youmans claim26 is a striking
example of the law’s willingness to make the defendant state liable. In that
case, Mexico sent troops to protect Americans from a mob; but, instead of
protecting the Americans, the troops, led by a lieutenant, opened fire on
them. Mexico was held liable, because the troops had been acting as an
organized military unit, under the command of an officer. On the other
hand, if the troops had been off duty, their acts would probably have been
regarded merely as the acts of private individuals.27

The wording of ILC draft article 10 reflects this rule:
 

The conduct of an organ of a State, of a territorial governmental entity
or of an entity empowered to exercise elements of governmental
authority, such organ having acted in that capacity, shall be considered
as an act of the State under international law even if, in the particular
case, the organ exceeded its competence according to internal law
or contravened instructions concerning its authority.  
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In principle, a state is not responsible for the acts of private individuals,
unless they were in fact acting on behalf of that state or exercising elements
of governmental authority in the absence of government officials and under
circumstances which justified them in assuming such authority.28 There
are special rules concerning responsibility for acts of an insurrectional
movement.29 But the acts of private individuals may also be accompanied
by some act or omission on the part of the state, for which the state is
liable. Such act or omission may take one of six forms:
 
1 Encouraging individuals to attack foreigners.
2 Failing to take reasonable care (‘due diligence’) to prevent the

individuals—for example, failing to provide police protection when
a riot against foreigners is imminent.30 For instance, early in 1969
the United Kingdom compensated South Africa for damage done
to the South African embassy in London by demonstrators; the
demonstration had been advertised several days in advance, and
an attack on the South African embassy was foreseeable, even
though the demonstrators’ main target was Rhodesia House—
and there was only one policeman on duty outside the embassy.31

What constitutes ‘reasonable care’ will depend on the
circumstances—foreigners who remain in remote areas of the
countryside in times of unrest cannot expect the same police
protection as foreigners in a peaceful capital city32 —but special
care must be taken to prevent injury to diplomats.33

3 Obvious failure to punish the individuals.34

4 Failure to provide the injured foreigner with an opportunity of
obtaining compensation from the wrongdoers in the local courts.
This is an example of what is called ‘denial of justice’35 —a term
which is used in a bewildering variety of different meanings.

5 Obtaining some benefit from the individual’s act—for example,
keeping looted property.36

6 Express ratification of the individual’s act—that is, expressly
approving it and stating that that person was acting in the name
of the state.37

 
The Tehran Hostages case is particularly illuminating in respect of the
above. Following the overthrow of Shah Reza Pahlevi, a close ally of
the United States, and the establishment of the Islamic Republic of
Iran under the regime of Ayatollah Khomeini, on 4 November 1979,
demonstrators attacked the American embassy in Tehran. Iranian
security forces did not intervene, although they were called upon to do
so. The embassy was invaded, its personnel and visitors were taken
hostage and the archives were ransacked. Most of the hostages were
kept for more than 14 months until 20 January 1981, an
unprecedented event in the history of diplomatic relations. After an
abortive military rescue attempt by the United States on 24–5 April
1980 (the helicopters encountered technical difficulties in the deserts
of Iran), the matter was finally settled by an agreement (the ‘Algiers
Accords’), mediated by the Algerian Government, which led to the
establishment in 1981 of the Iran-United States Claims Tribunal in

28 See ILC draft articles 8 and 11.
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The Hague to deal with some 4,000 outstanding claims between the two
nations by arbitration.38

What matters here with regard to the issue of state responsibility is the
view taken by the International Court of Justice to which the United States
had taken resort (Iran refusing to participate in the proceedings).39 The
Court distinguished between Iran’s responsibility for a first phase of events
and for a second phase. In the first phase the Court regarded the militants
as private individuals because it found no indication that they had any
official status as ‘agents’ of the Iranian government. Thus, in this phase no
direct responsibility on the part of Iran could be established. However, in
this phase Iran was held responsible indirectly for the omission to protect
the embassy. The direct responsibility of Iran was assumed for the second
phase in view of public statements of Ayatollah Khomeini condoning the
hostage-taking and in view of the decision of the Iranian government to
maintain the situation from which it sought to benefit, and not to take
steps against the militants. The Court dismissed the argument submitted by
Iran in letters of December 1979 and March 1980 that the seizure of the
embassy was a reaction to criminal interference by the United States in the
affairs of Iran. Even if that were true, this would not have justified Iran’s
conduct, because diplomatic law itself provided the necessary means of
defence against illegal activities of members of foreign diplomatic and
consular missions (i.e. declaring them persona non grata and requiring them
to leave the country).40 The Court thus held Iran responsible and to be
under an obligation to release the hostages, to restore the Embassy to the
United States and to make reparation41 to the United States, which was to
be determined, if the parties failed to agree, in a further round of proceedings.
The case was later terminated in accordance with the agreement reached
between the parties in the Algiers Accords.42

Finally, there are special rules concerning the attribution of conduct of
organs of international organizations and of a foreign state acting on the
territory of another state (see ILC draft articles 12 and 13).

The minimum international standard

When someone resides or acquires property in a foreign country, he is deemed
to accept the laws and customs of that country; his national state cannot base
a claim on the fact that he would have been better treated in his home country.
But the majority of states accept that the national state can claim if the foreign
country’s laws or behaviour fall below the minimum international standard.43

During the nineteenth and early twentieth centuries, the United States and the
Western European states upheld the idea of the minimum international standard,
in opposition to the Latin American countries, which argued that a state’s only
duty was to treat foreigners in the same way as it treated its own nationals
(‘national standard’).44 In arbitrations between the two groups of countries the
minimum international standard was usually applied.

History started repeating itself in the 1960s and 1970s, with certain
lawyers from Third World countries arguing in favour of the national
standard as opposed to the minimum international standard.45 However,
application of the national standard would simultaneously give the alien
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too much and too little. Carried to its logical extreme, it would mean
that aliens could not be excluded from voting, from entering certain
professions, or from enjoying welfare benefits—rights which states are
not obliged to grant to aliens. Conversely, it would also mean that a
state would be entitled to torture foreigners to death, provided that it
also tortured its own nationals to death—a conclusion which would be
repugnant to common sense and justice. If the minimum international
standard appears to give aliens a privileged position, the answer is for
states to treat their own nationals better, not for them to treat aliens
worse; indeed, the whole human rights movement may be seen as an
attempt to extend the minimum international standard from aliens to
nationals, even though the detailed rules in declarations and conventions
on human rights46 sometimes differ considerably from those in the
traditional minimum international standard.

What critics of the minimum international standard are really opposed
to is not the principle of having such a standard, but the content of
some of the rules which are alleged to form part of the standard. They
might be reassured by reading the following quotation from the judgment
in the Neer claim:
 

The treatment of an alien, in order to constitute an international
delinquency, should amount to an outrage, to bad faith, to wilful
neglect of duty or to an insufficiency of governmental action so
far short of international standards that every reasonable and
impartial man would readily recognize its insufficiency.47

 
Some of the rules comprised in the minimum international standard are
more widely accepted than others. For instance, few people would deny
that a state’s international responsibility will be engaged if an alien is
unlawfully killed,48 imprisoned,49 or physically ill-treated,50 or if his
property is looted or damaged51 —unless, of course, the state can rely
on some circumstances justifying the act, such as the fact that it was
necessary as a means of maintaining law and order (arrest and
punishment of criminals, use of force to stop a riot, and so on). On the
other hand, excessive severity in maintaining law and order will also fall
below the minimum international standard (punishment without a fair
trial, excessively long detention before trial, fatal injuries inflicted by
policemen dispersing a peaceful demonstration, unduly severe
punishment for a trivial offence, and so on).

There are also other ways in which the maladministration of justice
can engage a state’s responsibility—for instance, if the courts are corrupt,
biased, or guilty of excessive delay, or if they follow an unfair procedure;
these rules apply to civil proceedings brought by or against a foreigner,
as well as to criminal proceedings.

In other areas the content of the minimum international standard is
much more controversial. Deportation is an example.52 Since 1914 most
states have claimed wide powers of deportation. The United Kingdom
recognizes that other states have a general right to deport United Kingdom
citizens without stating reasons.53 On the other hand, the United
Kingdom has stated that the right to deport ‘should not be abused by
proceeding arbitrarily’54 —a rather vague restriction on the right of

46 See Chapter 14 above, 208–21.
47 RIAA IV 60, 61–2.
48 Youmans claim, see text above, 258.
49 Roberts claim (1926), RIAA IV 77;
Tehran Hostages case, op. cit., at 42;
J.C.Hsiung, Law and Policy in China’s
Foreign Relations, 1972, 186.
50 Ibid.
51 R Zafiro case (1925), RIAA VI 160;
Hsiung, op. cit.
52 Doehring (1992), op. cit.
53 BPIL 1964, 210.
54 Ibid., 1966, 115.
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deportation. It is often hard to prove that a deportation is arbitrary if no
reasons are stated for it, but a statement of reasons given voluntarily by the
deporting state may reveal that the deportation was arbitrary and therefore
illegal, as was the case, for example, when the Asians were expelled from
Uganda in 1972.55

The jurisprudence of the Iran-United States Claims Tribunal in The
Hague in the so-called ‘expulsion cases’ is of particular interest in this
connection. Several hundred American citizens had filed claims for
compensation for damages from Iran, alleging that at the height of the
revolution they had had to leave Iran due to acts which the government
either initiated, supported or tolerated. Generally speaking, the Tribunal
required proof in each individual case that the alien had been forced to
leave because of a specific act that could be attributed to the state, and
found that the contention that there was general ‘anti-Americanism’ was
insufficient.56 In principle, the Tribunal accepted the responsibility of a
new revolutionary government, after it had brought the revolutionary
situation under its control, even with regard to previous acts of the
revolutionary movement which had led the government to power on the
basis of the ‘continuity existing between the new organization of the State
and the organization of the revolutionary movement’.57 In the case at
issue, however, the Chamber was unable to determine that there had been
an act of an ‘agent of the revolutionary movement’ which had forced the
American claimant to leave the country. As a successor government, Iran
was found not to be responsible for the conduct of mere ‘supporters of a
revolution’, just as there is no state responsibility for acts of ‘supporters
of an existing government’.58

Under this standard the Tribunal arrived at a negative conclusion in the
case of two Americans who had understandably left Iran during the Islamic
Revolution in view of personal danger to them, but were unable to prove
that specific enforcement measures had been taken against them which could
be attributed to the state. On the other hand, the Tribunal granted
compensation to another US citizen who, together with his wife, had been
taken by Revolutionary Guards from his home to a hotel from which the
claimant later, together with other Americans, had to depart from Iran.59 In
this case the Tribunal left it open whether the Revolutionary Guards might
be seen as organs of the new government, because it found that, at any rate,
there was also state responsibility for acts of persons acting de facto on behalf
of the government in the sense of Article 8(b) of the ILC’s Draft Articles.

Preliminary objections

When a case involving the treatment of aliens is brought before an
international tribunal, it may be lost on a preliminary objection,60 before
the tribunal is able to deal with the substantive issue of whether there has
been a violation of the minimum international standard. Although the term
‘preliminary objection’ is a term of judicial procedure, the rules giving rise
to preliminary objections are so well established that they tend to be
observed in diplomatic negotiations as well as in proceedings before
international tribunals. The principal factors which can give rise to
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a preliminary objection are as follows: non-compliance with the rules
concerning nationality of claims; failure to exhaust local remedies; waiver;
unreasonable delay; improper behaviour by the injured alien.

Nationality of claims
A claim in respect of damage against another state will fail unless it can
be proved that the injured individual is a national of the claimant state.
This ‘nationality of claims’ rule is well established in customary
international law.61 In the Panevezys-Saldutiskis Railway case (concerning
a claim for compensation for the expropriation of a railway company
filed by Estonia against Lithuania in 1937), the Permanent Court of
International Justice said that
 

in taking up the case of one of its nationals…a State is in reality
asserting its own right…This right is necessarily limited to
intervention on behalf of its own nationals because, in the
absence of a special agreement, it is the bond of nationality
between the State and the individual which alone confers upon
the State the right of diplomatic protection.62

 
This basic principle is clear, but the detailed rules flowing from the principle
are not. This makes it imperative to say a few words on the concept of
nationality first. Nationality may be defined as the status of belonging to
a state for certain purposes of international law.63 As a general rule,
international law leaves it to each state to define who are its nationals,
but the state’s discretion can be limited by treaties, such as treaties for the
elimination of statelessness. Even under customary law, a state’s discretion
is not totally unlimited; for instance, it is obvious that international law
would not accept as valid a British law which imposed British nationality
on all the inhabitants of France. Indeed, the modern tendency is for
international law to be increasingly stringent in restricting the discretion
of states in matters of nationality. In fact, the nationality laws of different
states often have certain features in common.64

Thus, the commonest ways in which nationality may be acquired are
as follows.
 
1 By birth. Some countries confer their nationality on children born

on their territory (ius soli principle), others confer their nationality
on children born of parents who are nationals (ius sanguinis
principle); in some states nationality may be acquired in either
way (subject to certain exceptions).

2 By marriage.
3 By adoption or legitimation.
4 By naturalization. Technically, this refers to the situation where a

foreigner is given the nationality of another state upon his request,
but the word is sometimes used in a wider sense to cover any change
of nationality after birth (cf. below on ‘involuntary naturalization’).
The willingness of states to grant naturalization varies greatly from
state to state; states like Switzerland, which wish to discourage
foreigners from settling permanently, insist on a very long residence
qualification, but in Israel any Jewish person (which in practice has
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EPIL 8 (1985), 416–24; R.Donner, The
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not been so easy to define) is entitled to apply for naturalization
without needing to fulfil any residence or other qualification.

5 As a result of the transfer of territory from one state to another.65

 
The commonest ways in which nationality may be lost are as follows.
 
1 If a child becomes a dual national at birth, as a result of the cumulative

applications of the ius soli and ius sanguinis principles by different
states, he is sometimes allowed to renounce one of the nationalities
upon attaining his majority.

2 Acquisition of a new nationality was often treated by the state of the
old nationality as automatically entailing loss of the old nationality.
Nowadays some states, including the United Kingdom, merely give
such people the option of renouncing their old nationality; many
loyal UK nationals resident abroad acquire foreign nationality solely
for purposes of business convenience.

3 By deprivation. In the United Kingdom only naturalized citizens may
be deprived of their nationality, and on very limited grounds. Other
countries apply the concept of deprivation more widely; in particular,
totalitarian states like Nazi Germany deprived vast numbers of people
of their nationality on racial or political grounds.

4 As a result of the transfer of territory from one state to another.66

 
Because of the difference between nationality laws in different states, some
people have dual or multiple nationality, while others are stateless. Dual
or multiple nationality was regarded as undesirable at one time; hence
the rule that acquisition of a new nationality automatically entailed loss
of the old. The fact that that rule is being abandoned by many states
reflects a realization that dual or multiple nationality is not as undesirable
as people used to believe, and dual or multiple nationality is likely to
become more common in the future as populations continue to become
more mobile.

Statelessness used to be uncommon, but is becoming more frequent
now as a result of legislation by totalitarian countries depriving people of
their nationality on racial or political grounds (though it can, of course,
arise in other ways also). It is a most unpleasant phenomenon. Being
aliens wherever they go, stateless persons have no right of entry, no voting
rights, are frequently excluded from many types of work and are often
liable to deportation. States usually issue passports only to their own
nationals,67 and this makes it difficult for stateless people to travel when
they want to. In recent years states have entered into treaties to reduce the
hardship of Statelessness (for example, by providing special travel
documents for stateless persons), or to eliminate it altogether by altering
their nationality laws.68

It is in the context of the nationality of claims that international law has
gone farthest in limiting the discretion of states concerning the nationality
of individuals. The traditional position concerning stateless persons is
simple; no state may claim on their behalf. The law applied by the United
Nations Compensation Commission for Claims Against Iraq, established
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by the UN Security Council after the defeat of Iraq’s aggression against
Kuwait, however, has explicitly abandoned this rule on humanitarian
grounds.69

In the case of a person who is a dual national of two states, A and B,
two problems arise. First, which state can claim against a third state, C?
Second, can one of the national states claim against the other? As regards
claims against third states, the most widely held view is that both states
can claim,70 although this view has not gone unchallenged.71 As regards
claims by one national state against the other, the orthodox view is that
all such claims are inadmissible,72 but there have been cases, particularly
in recent years, which indicate that the state of the master nationality
(that is, the state with which the individual has the closer ties) can protect
the individual against the other national state (as will be discussed
below).73 The United Kingdom still accepts the orthodox rule.74

The orthodox rule applicable to dual nationals was that one national
state could not protect the dual national against the other national state,
and some Latin American states tried to abuse this rule by imposing
their nationality on all persons in respect of whom a claim was likely to
be brought. For instance, the Mexican Constitution used to impose
Mexican naturalization on all foreigners who acquired land in Mexico
or who became fathers of children born in Mexico. The United States
protested against this rule in 1886, arguing that naturalization ‘must be
by a distinctly voluntary act’, which it was not, under the Mexican
Constitution. The United States contention was supported by several
decisions of international arbitral tribunals, and in 1934 Mexico altered
the relevant rules of its constitutional law. It was explained that
henceforth becoming the father of illegitimate children born in Mexico
was to be regarded as ‘un accidente en la vida de los hombres’ (‘an
accident in the life of mankind’), and not as evidence of permanent
affection for the Mexican nation.

It was not until many years later that international law began to limit
the power of states to turn themselves into claims agents by conferring
their nationality on individuals who had no genuine link with them. The
leading case is the Nottebohm case.75 Nottebohm, a German national,
owned land in Guatemala, and realized in 1939 that his German nationality
would be an inconvenience to him if Guatemala entered the war on the
Allied side. Therefore, in 1939 he went to stay for a few weeks with his
brother in Liechtenstein and acquired Liechtenstein nationality, thereby
automatically losing his German nationality under German law as it stood
at that time; he then returned to Guatemala. When Guatemala later
declared war on Germany, he was interned and his property confiscated.
Liechtenstein brought a claim on his behalf against Guatemala before the
International Court of Justice, but failed. The Court held that the right of
protection arises only when there is a genuine link between the claimant
state and its national, and that there was no genuine link between
Nottebohm and Liechtenstein. The effect of the decision is not altogether
certain; the Court did not say that Nottebohm’s Liechtenstein nationality
was invalid for all purposes, only that it gave Liechtenstein no right to
protect Nottebohm against Guatemala.

It is significant that the Nottebohm case, like the Mexican law mentioned
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above, was concerned with a change of nationality, or, more specifically,
with naturalization. It is uncertain whether international law would apply
the same tests to acquisition of nationality at birth, for instance, or upon
marriage. It is possible to acquire the nationality of a country by virtue of
being born there, without having any genuine link with that country; is
such a nationality caught by the rule in the Nottebohm case? Maybe it
would be better to think in terms not of genuine links but of what is
acceptable under customary law. Thus it is perfectly normal to acquire
nationality at birth under the ius soli principle, but the Mexican and
Liechtenstein laws on naturalization were regarded as suspect by the relevant
courts because they were not accepted under customary law.

The Iran-United States Claims Tribunal in The Hague was also confronted
with politically highly sensitive dual national cases in which claimants
seeking compensation from Iran had both American and Iranian nationality.
The Tribunal decided on the lines of the Nottebohm case and other
precedents that the ‘dominant and effective nationality’ of the claimant is
decisive with regard to the admissibility of the claim; in other words, if the
claim is raised against Iran, then the Tribunal has jurisdiction if the dominant
and effective nationality of the dual national is American, based on factual
criteria, such as residence, family connections, gravity of interests,
participation in public life, etc.76

Claims may also be made on behalf of companies possessing the
nationality of the claimant state.77 For these purposes, a company is
regarded as having the nationality of the state under the laws of which it
is incorporated and in whose territory it has its registered office. As noted
by the ICJ in the Barcelona Traction case (which concerned injuries
allegedly inflicted by Spain on a Canadian company allegedly controlled
by Belgian shareholders), even if the company operates in a foreign country
and is controlled by foreign shareholders, the state whose nationality the
company possesses still has a right to make claims on its behalf.78 The
Court thus distinguished the Nottebohm case (see above). If there is no
‘genuine link’ between the company and the state whose nationality the
company possesses, it may be that the national state would have no right
to make claims on the company’s behalf. What the Court was really saying
in the Barcelona Traction case was that the mere fact that a company
operated abroad and was controlled by foreign shareholders did not, by
itself, prevent the existence of a genuine link between the company and
the state whose nationality it possessed.

As a rule, a state is not allowed to make claims on behalf of its nationals
who have suffered losses as a result of injuries inflicted on foreign companies
in which they own shares. The decision of the International Court of Justice
in the Barcelona Traction case recognized one exception to this rule: when
the company has gone into liquidation, the national state of the shareholders
may make a claim in respect of the losses suffered by them as a result of
injuries inflicted on the company.79 In this case the claim failed because the
company had not gone into liquidation. Where the injury is inflicted by
the state whose nationality the company possesses, it may be that the
national state of the shareholders is in a more favourable position as
regards making claims. The ICJ left this point open in the Barcelona
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Traction case,80 and the obiter dicta of individual judges reached
conflicting conclusions.81 But even in these circumstances it is probably
necessary to prove either that the company has gone into liquidation or
that the injury in question has deprived it of so many of its assets that it
can no longer operate effectively.82

In the ELSI case, decided by a Chamber of the ICJ, the United States
filed a claim against Italy for compensation for the alleged expropriation
of an Italian corporation wholly owned by a US corporation. Judge
Oda argued in a separate opinion, citing extensively from the Barcelona
Traction case, that the provisions of the 1948 Treaty of Friendship,
Commerce and Navigation concluded between Italy and the United States
(relied upon by the United States) were not intended to protect the rights
of shareholders of companies organized under the law of another state.83

It is interesting to note that most of the ‘large claims’ (above
US$250,000) brought before the Iran-United States Claims Tribunal
involved claims of American companies against Iran, which often were
huge enterprises with many thousands of shareholders, like the General
Motors Corporation. These cases confronted the Tribunal with the
question (in the light of what has been said above, one might think
unnecessarily, but appropriate in view of the special provisions on the
jurisdiction of the Tribunal) of how to assess whether the nationality of
a multinational company was in practice truly (and not only formally)
American, as required by the Claims Settlement Declaration that had
established the Tribunal.84 The Tribunal developed a rather complex set
of criteria and accepted a presumption that a company was American if:
 

1 among a larger number of shareholders the majority had
addresses in the United States; and

2 the company is able to submit the following 3 documents:  
 

(a) a state certificate on the incorporation and existence of
the company in accordance with the law of the compe-
tent state of the United States;

(b) copies of the relevant proxy statements which the com-
pany has submitted to the US Security and Exchange
Commission at the occasion of annual meetings and
contain information on the principal shareholders; and

(c) a sworn statement by a company official on the per-
centage of the shareholders enjoying voting rights with
addresses in the United States.85

 
Special problems arose with regard to ‘controlled entities’ (companies
controlled either by Iran or the United States) in third states, which
can be neglected here.

Exhaustion of local remedies
An injured individual (or company) must exhaust remedies in the courts
of the defendant state before an international claim can be brought on
his behalf.86 Thus, ILC draft article 22 provides:
 

When the conduct of a State has created a situation not in
conformity with the result required of it by an international
obligation concerning the treatment to be accorded to aliens,
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whether natural or juridical persons, but the obligation allows that this
or an equivalent result may nevertheless be achieved by subsequent
conduct of the State, there is a breach of the obligation only if the
aliens concerned have exhausted the effective local remedies available
to them without obtaining the treatment called for by the obligation or,
where that is not possible, an equivalent treatment.

 
Many reasons have been suggested for this rule. The best is probably that it
prevents friendly relations between states being threatened by a vast number
of trivial disputes; it is a serious allegation to accuse a state of breaking
international law. However, when the injury is inflicted directly on a state
(for example, when its warships or its diplomats are attacked), there is
probably no need to exhaust local remedies; the damage to friendly relations
has already been done, and it is beneath the dignity of a state to be required
to sue in the courts of another state.

Of course, local remedies do not need to be exhausted when it is
clear in advance that the local courts will not provide redress for the
injured individual.87 But, apart from cases where local remedies are
obviously futile, the rule is applied very strictly. For instance, in the
Ambatielos case,88 a Greek shipowner, Ambatielos, contracted to buy
some ships from the British government and later accused the British
government of breaking the contract. In the litigation which followed
in the English High Court, Ambatielos failed to call an important witness
and lost; his appeal was dismissed by the Court of Appeal. When Greece
subsequently made a claim on his behalf, the arbitrators held that
Ambatielos had failed to exhaust local remedies because he had failed
to call a vital witness and because he had failed to appeal from the
Court of Appeal to the House of Lords.

Similar conclusions may be drawn from the Interhandel case89 where a
Swiss company had its assets in the United States seized during the Second
World War, on the grounds of its connection with the German company
I.G.Farben. After nine years of unsuccessful litigation in US courts, the
Swiss company was told by the State Department that its case in the US
courts was hopeless. Switzerland started proceedings against the United
States in the International Court of Justice; but, while the case was pending
before the ICJ, the United States Supreme Court ordered a new trial of the
Swiss company’s action against the United States authorities. The
International Court dismissed the Swiss government’s claim on the grounds
that local remedies had not been exhausted. It is sometimes said that local
remedies need not be exhausted when they are excessively slow; one wonders
what, if anything, the words ‘excessively slow’ mean after the Interhandel
case. The judgment in the ELSI case is noteworthy because it confirmed
that the rule of exhaustion of local remedies only requires the exhaustion
of ‘all reasonable’ local remedies.90

Waiver

If a state has waived its claim, it cannot change its mind and put the
claim forward again.91 The claim belongs to the state, not to the injured
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individual; therefore waiver by the individual does not prevent the state
pursuing the claim.92

At one time contracts between Latin American states and foreigners
frequently contained a ‘Calvo clause’ (named after the Argentinean
lawyer and statesman who invented it), in which the foreigner agreed in
advance not to seek the diplomatic protection of his national state.93

International tribunals generally disregarded such clauses, on the grounds
that the right of diplomatic protection was a right which belonged to
the state, not to the individual, and that the state was not bound by the
individual’s renunciation of rights which did not belong to him. For
once, the individual’s lack of rights works to his advantage.

States can also waive liability claims in advance with regard to certain
situations in a treaty in order to enhance cooperation by minimizing the
risk of being confronted with huge compensation demands. For example,
Article 16 of the 1988 Agreement between the United States, member
states of the European Space Agency, Japan and Canada on the
Permanently Manned Civil Space Station lays down a ‘cross-waiver of
liability by the partner states and related entities in the interest of
encouraging participation in the exploration, exploitation, and use of
outer space through the Space Station.’94

Unreasonable delay and improper behaviour by the
injured alien
A claim will fail if it is presented after an unreasonable delay by the
claimant state.95 Furthermore, it is sometimes said that a state cannot
make a claim on behalf of an injured national if he suffered injury as a
result of engaging in improper activities—or, as the graphic phrase puts
it, ‘if his hands are not clean’.96 This is probably true, but only if the
injury suffered by the national is roughly proportionate to the impropriety
of his activities;97 a state cannot, for instance, be allowed to put a foreign
national to death for committing a parking offence. When it comes to
severe punishment of foreign nationals for drug offences, for example,
as can be seen from recent experience in some South-East Asian states
(floggings in Singapore, and the imposition of the death penalty in
Malaysia), the matter becomes more complicated.

Consequences of an internationally wrongful act

If it is established that a state has committed an internationally wrongful
act, this leads to responsibility entailing certain legal consequences,
which the ILC is attempting to codify in Part 2 of its draft articles on
state responsibility dealing with ‘content, forms and degrees of
international responsibility’. Draft article 5 contains a definition of
the term ‘injured state’ a right of which is infringed by the
internationally wrongful act of another state. In the case of an
international ‘crime’ in the sense of draft article 1998 (as distinct from
an ordinary ‘delict’), the definition is extended to encompass not only
the directly affected state but to include ‘all other states’.99 For example,
if state A commits a mere ‘delict’ by confiscating property of a
national of state B without offering compensation, only state B can
react by raising an international claim in the appropriate forum or by

92 Barcelona Traction case, ICJ Rep.
1964, 22–3 (Preliminary Objections).
See also Chapter 6 above, 102.
93 Geck, op. cit.; Dolzer, op. cit. See
also Chapter 2 above, 14–15.
94 Text in K.-H.Böckstiegel/M.Benkö
(eds), Space Law: Basic Legal
Documents, Vol. II, D.II.4.2. See also
Chapter 13 above, 206.
95 Centini’s claim (1903), RIAA X 552–5.
96 Cf. also draft article 6 bis of Part 2 of
the ILC draft articles on state
responsibility.
97 As in the I’m Alone case, op. cit.
98 See Chapter 3 above, 59–60.
99 See Part 2, draft article 5(3).
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adopting countermeasures. Other states are not entitled to interfere, because
their rights are not affected. On the other hand, if state A commits an
international ‘crime’ by, for example, enslaving parts of the population of
State B (slavery is considered to be a international crime, affecting the
fundamental interests of the international community as a whole and thus
the rights of all states), not only state B but all other states of the international
community may be entitled to react, but this matter is controversial and
has not yet been settled in the ILC.

The first legal consequence of international responsibility is that the
wrongdoing state is obliged to cease the illegal conduct.100 Moreover, as the
ILC has put it, the injured state is entitled to claim ‘full reparation,[101 ] in
the form of restitution in kind, compensation, satisfaction and assurances
and guarantees on non-repetition…either singly or in combination’.102

However, account has to be taken of any negligence or wilful act or omission
of the injured state as well as of a national of the state on the behalf of
which a claim is made.103 The wrongdoing state cannot defend itself by
referring to its internal law to avoid providing full reparation.104

The rights to restitution in kind, compensation and satisfaction need
some more explanation. Restitution in kind means that the wrongdoing
state has to re-establish the situation that existed before the illegal act was
committed,105 provided that this
 

(a) is not materially impossible;
(b) would not involve breach of an obligation arising from a

peremptory norm of general international law;[106 ]

(c) would not involve a burden out of all proportion to the ben-
efit which the injured State would gain from obtaining res-
titution in kind instead of compensation; or

(d) would not seriously jeopardize the political independence
or economic stability of the State which has committed the
internationally wrongful act, whereas the injured State would
not be similarly affected if it did not obtain restitution in kind.107

 
If restitution in kind is not available, compensation for the damage108 caused
by the act must be paid. Compensation covers any economically assessable
damage suffered by the injured state and may include interest109 and, under
certain circumstances, also lost profits.110

Satisfaction111 is a further remedy which is particularly (but not only)
appropriate in cases where there is no material damage (so-called ‘moral’
damage) —for example, if one head of state is gravely insulted by another
head of state. Satisfaction may take one or more of the following forms:
 

(a) an apology;
(b) nominal damages;
(c) in cases of gross infringement of the rights of the injured

State, damages reflecting the gravity of the infringement;
(d) in cases where the internationally wrongful act arose from

the serious misconduct of officials or from criminal con-
duct of officials or private parties, disciplinary action against,
or punishment of, those responsible.112  
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However, the right to obtain satisfaction ‘does not justify demands which
would impair the dignity of the State which has committed the
internationally wrongful act’ (draft article 8(3)). ‘Nominal damages’
seems to mean that the wrongdoing state may be held to pay a symbolic
amount (like US$1 or FF1) to satisfy the ‘honour’ of the injured state,
which is rather atavistic in our times.

As a final form of reparation the ILC draft articles mention guarantees
of non-repetition to be given by the wrongdoing state in article 10bis.
While the notion of international ‘crimes’ of states (as addressed in draft
article 19 in Part 1)113 remained very controversial in the 1995 session
of the ILC, some progress was made with regard to ‘delicts’ and the
dispute settlement issues connected with countermeasures adopted by
the victim state.114

Countermeasures and dispute settlement

The relevant draft articles concerning countermeasures so far dealt with
by the ILC in Part 2 include article 11 (countermeasures by an injured
state), article 12 (conditions relating to resort to countermeasures), article
13 (proportionality), and article 14 (prohibited countermeasures). The
term ‘countermeasures’115 basically refers to acts of retaliation which
are traditionally known as ‘reprisals’.116 If state A is injured by an
internationally wrongful act for which state B is responsible, in principle,
state A is justified in not complying with its legal obligations towards
state B. Under certain conditions state A is allowed to take unilateral
coercive countermeasures against state B that would otherwise be
prohibited by international law. State A could, for example, suspend its
treaty obligations towards state B. Alternatively, state A could seize the
assets of state B available under the jurisdiction of state A in order to
induce state B to discontinue the wrongful act and provide reparation.
Such measures are a form of self-help and are characteristic of the
decentralized international legal system, reflecting its horizontal nature.117

Under certain conditions, even third states which are not directly affected
by the illegal act of one state, may be entitled to react to a serious breach
of international law if the obligation in question is an obligation erga
omnes, in the protection of which all states have a legal interest.118

But there are certain legal limits to such countermeasures or acts of
reprisal. The most important limit nowadays is the prohibition of armed
reprisals (use of military force) because of the general prohibition of
the use of force in Article 2(4) in the UN Charter (except, of course in
self-defence against an armed attack).119 Thus, if state A is responsible
for dishonouring certain obligations under a bilateral trade agreement
with state B, state B may not respond by a naval blockade of the
harbours of state A. Furthermore, the counter measure has to be
proportionate to the initial wrongful act.120 If state A imprisons a
national of state B on false charges, state B is not allowed to react
by expelling all nationals of state A and confiscating any property
of state A it can lay its hands on. Furthermore, countermeasures
which violate basic human rights or a peremptory norm of
international law121 are not admissible under international law. For
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example, state A cannot resort to the torture of citizens of state B as a
retaliation in response to an internationally wrongful act committed by
state B.

One of the problematic aspects of the approach adopted by the ILC is
that it is attempting to make the use of unilateral countermeasures
conditional upon the prior use of compulsory peaceful dispute settlement
mechanisms.122 The reason is to avoid a vicious circle of reprisals and counter-
reprisals. However, this may not be very realistic and in effect, as the
international legal system stands at the moment, they simply open avenues
of abuse to the wrongdoing state and provide excuses for continuing with
the violation of international law. On the other hand, where there is no
neutral judge, there is also no neutral judgment and one should not overlook
the fact that powerful states naturally prefer to make their own judgment
on the legality or illegality of the conduct of other states, while weaker
states mostly do not have many options left other than to comply with the
demands of stronger states, if there is no third-party assessment of the real
merits of the dispute.

With regard to dispute settlement, the approach so far accepted by the
ILC provides for a formal conciliation process for disputes on the
interpretation or application of the draft articles. If conciliation fails,
arbitration is encouraged, as provided for in an annex to the articles (but
the parties must agree to it).123 The arbitral tribunal shall be given the
authority to decide upon the basic dispute as well as upon the legality of
the countermeasures. Furthermore, in order to induce states to accept
arbitration, provision is made to offer a complete scheme also with respect
to the challenge to the validity of an arbitral award on the grounds that the
tribunal has exceeded its jurisdiction. Such a challenge is to be decided by
the International Court of Justice.124

The ILC managed to complete its first reading of Parts 2 and 3 of the
topic in 1996 and states may submit their comments by 1998.125 It is doubtful
whether in the end states will agree to be bound by the draft articles in the
form of a multilateral treaty. Nevertheless, the draft articles and their useful
extensive commentaries summarizing state practice have already become
an important and frequent point of reference as evidence of international
law. One needs to be careful, however, to distinguish what of the material is
really the codification of existing international law and what is only
‘progressive development’, in the sense of proposals on what the law should
be in the future.  

 



18 Peaceful settlement of
disputes between states

 
Disputes between states arising from claims and counter-claims concerning
a matter of fact, law and policy are an inevitable part of international
relations and have frequently led to armed conflict. The issue of dispute
settlement between states1 is the area which needs the most careful attention
in order to understand the nature of international law properly, because it
is the linchpin upon which the operation of all the other principles and
rules rests, including the central area of state responsibility. Some more,
deeper consideration of the matter is therefore required.

As noted in Chapter 2 above, the idea of peaceful settlement of
disputes developed in international law during its ‘classical’ period,
while there was no general prohibition on the use of force. The UN
Charter2 prohibits the use of force in Article 2(4) (with certain
exceptions, to be discussed below in Chapter 193) and requires all
member states to ‘settle their international disputes by peaceful means
in such a manner that international peace and security, and justice,
are not endangered’ (Article 2(3)). However, the concrete obligations
following from this provision are controversial and there is no
agreement on the meaning of the term ‘international dispute’.4 Indeed,
one of the prime purposes of the organization is described as being
‘to bring about by peaceful means, and in conformity with the
principles of justice and international law, adjustment or settlement
of international disputes or situations which might lead to a breach
of the peace’ (Article 1(1)). Chapter VI of the UN Charter is completely
devoted to this purpose, but, as stated in Article 33(1), it is limited to
certain types of disputes, namely those ‘the continuance of which is
likely to endanger the maintenance of international peace and
security’.

Article 33(1) of the UN Charter gives a list of the usual methods of
the peaceful settlement of disputes between states in international law:
 

negotiation, enquiry, mediation, conciliation, arbitration, judicial
settlement, resort to regional agencies or arrangements, or other
peaceful means of their choice.5

 
These methods can be categorized into: (1) diplomatic means of dispute
settlement, (2) legal (or judicial) means of dispute settlement, and (3) dispute
settlement procedures among the member states of international
organizations. Diplomatic means are negotiation, good offices, mediation,
inquiry and conciliation. While negotiations only concern the parties to
the dispute, in the case of the other aforementioned diplomatic means a
third party is involved in the settlement in one way or another without,
however, having the power to decide on the dispute with legally binding
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effect. Legal means are arbitration and adjudication leading to a legally binding
third party decision. This chapter focuses upon the diplomatic and legal
methods of dispute settlement. The role of the United Nations in the settlement
of inter-state conflicts will be dealt with separately in Chapter 22.6

States have concluded quite a number of general multilateral
instruments aiming at the peaceful settlement of their quarrels.7 The 1899
Hague Convention for the Pacific Settlement of International Disputes
was revised by the Second Hague Peace Conference in 1907, and by 1996
eighty-two states were still bound by the 1899 or 1907 Convention.8 The
1928 General Act for the Pacific Settlement of Disputes,9 concluded under
the auspices of the League of Nations, was accepted by only twenty-three
states and was later denounced by Spain (1939), France, the United
Kingdom and India (1974), and Turkey (1978). While the UN General
Assembly approved a minor revision of the Act in 1949, only seven states
adhered to it.

But there are also a number of regional instruments, including the 1948
American Treaty on Pacific Settlement (Bogotá Pact),10 the 1957 European
Convention for the Peaceful Settlement of Disputes,11 the 1964 Protocol of
the Commission of Mediation and Arbitration of the Organization of African
Unity,12 the 1992 Convention on Conciliation and Arbitration Convention
Within the CSCE13 and the 1993 OAU Mechanism for Conflict Prevention,
Management and Resolution.14 In addition to such general agreements on
dispute settlement, there are many bilateral (especially the numerous treaties
of friendship, commerce and navigation or on foreign investment)15 and
multilateral treaties which include specific dispute settlement clauses (so-
called compromissory clauses)16 relating to the interpretation and application
of the treaty in question.

In the past, states have shown themselves very reluctant to limit their
sovereignty in general terms by submitting in abstracto to binding third
party settlement of their disputes, especially (but not only) the former socialist
countries and most of the developing countries in Africa and Asia. After
the Second World War, the predominant trend was to regard only minor
conflicts and issues of a more technical nature to be suitable for binding
dispute settlement, in view of the diversity of the international community
and the absolutist version of the concept of sovereignty that prevailed.17 It
has been noted that even regional agreements on dispute settlement either
are not ratified by a considerable number of the more important states in
the region, if they provide for compulsory binding adjudication of ‘legal’
disputes and arbitration of ‘non-legal’ disputes, such as in Europe or
America, or they remain on the level of voluntary dispute settlement, such
as the 1964 OAU Protocol. Such general agreements on dispute settlement
mechanisms have therefore remained weak and have mostly failed in
practice.

In view of the fruitless efforts to replace the old general treaties by new
ones and to find a universally acceptable solution, the tendency has been
that states are more disposed to agree to third party decisions with regard
to disputes concerning more specific matters.18 The 1972 Outer Space
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Liability Convention was in a way typical of a new form of
compromissory clause acceptable to states. The claims commission it
provides for is only a conciliation body unless the parties agree to accept
its decision as a binding award.19

But even if states agree to a particular dispute settlement mechanism,
this does not necessarily mean that they will actually use it in a given
case or abide by a third party decision (although once they decide to
accept the jurisdiction of a tribunal in a concrete case they usually do)
and international law knows no effective general method to enforce the
decisions of international courts and tribunals,20 as is possible in the
case of domestic courts in national legal systems.

The preferred methods of dispute settlement by states in practice are
diplomatic methods which leave them as much as possible in control of
the outcome of the process.

Diplomatic methods of dispute settlement

Negotiations
The vast majority of disputes between states are settled by direct diplomatic
negotiations.21 International law is not unique in this respect; the vast
majority of disputes in any legal system are settled by negotiations.

A duty of states to enter into negotiations may be implied from the
general obligation of states to settle their disputes peacefully according
to Article 2(3) of the UN Charter and from the duty listed in the Friendly
Relations Declaration of 1970 to select such ‘means as may be
appropriate to the circumstances and the nature of the dispute’.22 As
noted by the ICJ in the North Sea Continental Shelf cases, the parties to
a dispute may even be under an ‘obligation so to conduct themselves
that the negotiations are meaningful’.23 Specific obligations may arise
under a treaty such as under Article 283 of the 1982 Law of the Sea
Convention24 which aims at keeping the disputing parties in contact
and requires them to exchange views at any stage of the dispute and
even thereafter to implement the final settlement or decision.25

But negotiation is not always a good method of settling international
disputes. Neutral third parties seldom take part in negotiations, and this
means that there is no impartial machinery for resolving disputed questions
of fact. It also means that there is little to restrain a disputing state from
putting forward extreme claims, especially where its bargaining power is
very strong. States can also deny that a dispute exists and often demand
that certain preconditions are fulfilled before entering into negotiations.

Dispute settlement clauses in treaties often provide for negotiation
only as the first step of a dispute settlement procedure and allow for the
submission of the quarrel to other means of peaceful settlement such as
mediation, inquiry, conciliation, arbitration or adjudication, if the
negotiations fail within a certain time-limit.

Good offices and mediation

Sometimes third states, or international organizations, or often even
an eminent individual, may try to help the disputing states to reach
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276 PEACEFUL SETTLEMENT OF DISPUTES

26 R.L.Bindschedler, Good Offices,
EPIL II (1995), 601–3; R.L.
Bindschedler, Conciliation and
Mediation, EPIL I (1992), 721–5; v.
Mangoldt, op. cit., 230–6.
27 R.L.Bindschedler, Permanent
Neutrality of States, EPIL 4 (1982),
133; R.R.Probst, ‘Good Offices’ in
the Light of Swiss International
Practice and Experience, 1989.
28 See E.A.Schwartz, International
Conciliation and the ICC, ICSID
Rev. 10 (1995), 98, at 100–1.
29 Beagle Channel Arbitration, ILM
17 (1978), 632. See Merrills (1991),
op. cit., Chapter 5; K.Lankosz,
Beagle Channel, EPIL I (1992), 359;
K.Oellers-Frahm, Beagle Channel
Arbitration, ibid., 363; G.R.Moncayo,
La Médiation pontificate dans
l’affaire du canal Beagle, RdC 242
(1993–V).
30 Text of the Algiers Accords in ILM
20 (1981), 223. See S.A.Riesenfeld,
United States-Iran Agreement of
January 19, 1981 (Hostages and
Financial Arrangements), EPIL 8
(1985), 522. As to the Tehran
Hostages Case see Chapters 8,
123, 126–7 and 17, 259–60 above;
on the Iran-United States Claims
Tribunal see text below, 296–8.
31 Such special rules are laid down,
for example, in the World Intellectual
Property Organization: Mediation,
Arbitration, and Expedited
Arbitration Rules, ILM 34 (1995),
559; J.A. Freedberg-Swartzburg,
Facilities for the Arbitration of
Intellectual Property Disputes,
Hague YIL 8 (1995), 69–84.
32 See Chapter 2 above, 13.
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agreement. Such help can take two forms: good offices and mediation.26 A
third party (as a ‘go-between’) is said to offer its good offices when it tries
to persuade disputing states to enter into negotiations; it passes messages
and suggestions back and forth and when the negotiations start, its functions
are at an end. Switzerland, with its ‘permanent neutrality’,27 for example,
has often acted as a protecting power in times of war or peace, such as
representing the United States in Cuba.

As compared with offering good offices, a mediator, on the other hand,
is more active and actually takes part in the negotiations and may even
suggest terms of settlement to the disputing states (which is often seen as
a characteristic of conciliation). Under the Conciliation Rules of the
International Chamber of Commerce (ICC) (which deal with commercial
disputes and do not apply to inter-state disputes), however, the much
discussed distinction between ‘mediation’ and ‘conciliation’ makes no
practical difference, for the Rules leave it to the conciliator whether or
not to make settlement proposals.28 Obviously a mediator has to enjoy
the confidence of both sides, and it is often difficult to find a mediator
who fulfils this requirement. In the dispute between Argentina and Chile
over the implementation of the Beagle Channel award,29 both sides
accepted Cardinal Antionio Samoré as a mediator, upon the proposal by
the Pope. Good offices and mediation can be combined and are also not
always easy to distinguish in practice. Such was the role of Algeria in
1980 in the diplomatic hostages dispute between Iran and the United
States in which both sides were not speaking directly to each other. With
the assistance of Algeria they concluded the Algiers Accords, leading to
the establishment of the Iran-United States Claims Tribunal in The Hague
in 1981.30

The consent of the parties to mediation is not necessarily required
initially, but no effective assistance can be provided without it. General
rules of procedure for the mediation of disputes31 between states do not
exist, unless there is a clear treaty basis for them. Mediation thus takes
the form of flexible negotiations with the participation of a third party. A
mediator can also provide financial support and other valuable assistance
in the performance of the solution agreed upon. In the dispute between
India and Pakistan on the waters of the Indus basin between 1951 and
1961 the World Bank mediated successfully by granting financial aid.
Examples of successful mediations by states, usually by a great power, are
the initiatives taken by Germany at the 1878 Berlin Congress,32 by the
USSR in 1966 in the conflict between India and Pakistan, and by the
United States in the Arab-Israeli conflict in the 1978 Camp David peace
negotiations between Israel and Egypt and in the recent agreements
between Israel and the PLO.33

An old Chinese proverb says ‘the go-between wears out a thousand
sandals’. Mediation in conflicts between states is not easy and has its
drawbacks also for the mediator, because taking an active role endangers
the relations of the mediator with one or all of the disputing parties. A truly
neutral stance is often not possible without favouring one side or the other,
especially in armed conflicts. Third-party involvement in the settlement
of international disputes has also frequently failed due to the lack of
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sufficient influence of the third party. Great powers have more chances
of success due to their resources and weight, but, on the other hand,
they tend to pursue their own interests at the same time. Small states or
international organizations are less prone to such temptation, but they
also have less leverage in persuading the parties to a dispute to reach a
compromise. Mediation has most chances in the settlement of smaller
issues or local conflicts, in stalemate situations where escalation threatens
to occur, or when the dispute has in fact already been decided (i.e. by the
military victory of one side) and the consequences have to be drawn.

Fact-finding and inquiry
‘Fact-finding’ and ‘inquiry’ as methods for establishing facts in
international law can be used for a variety of purposes,34 including the
practice of decision-making of international organizations.35 In the
settlement of international disputes the two terms are more or less
interchangeable. Many international disputes turn solely on disputed
questions of fact, and an impartial inquiry is a good way of reducing the
tension and the area of disagreement between the parties. After some
negotiations, disputing states may sometimes agree to appoint an
impartial body (mostly ad hoc, but sometimes also consisting of a
permanent body established in advance by agreement for certain kinds
of disputes) to carry out an inquiry; the object of the inquiry is to produce
an impartial finding of disputed facts, and thus to prepare the way for a
negotiated settlement. The parties are not obliged to accept the findings
of the inquiry, but almost always do accept them.

The task of establishing the facts may also be combined with their
legal evaluation and that of making recommendations for the settlement
of disputes, which then makes a clear distinction between fact-finding/
inquiry and conciliation and mediation not always possible, as in the
case of the Dogger Bank incident.36 In 1904, the Russian Baltic fleet, on
its way to the Pacific to engage in the war with Japan, fired upon British
fishing vessels operating around the Dogger Bank in the North Sea,
alleging that it had been provoked by Japanese submarines. The parties
appointed a commission of inquiry composed of senior naval officers
from Great Britain, Russia, the United States, France and Austria, with
the task not only of establishing what had actually happened (the facts),
but also to make findings on the responsibility37 and the degree of fault
of those under the jurisdiction of both parties. On the basis of the report
of the commission, Britain withdrew its insistence on the punishment of
the Russian Admiral and Russia agreed to pay £65,000 in compensation.

Fact-finding is also mentioned in treaty instruments. The 1907 Hague
Convention, for example, describes the task of a commission of inquiry
as ‘to facilitate a solution…by means of an impartial and conscientious
investigation’ (Article 9) and limits its report ‘to a statement of facts’
which ‘has in no way the character of an award’ (Article 35). More
recent instruments, however, also give ‘fact-finding commissions’ powers
to evaluate the facts legally and to make recommendations, such as the
1977 Additional Protocol I to the 1949 Geneva Red Cross Conventions,
or in the 1982 Law of the Sea Convention.38

34 R.B.Lillich (ed.), Fact-Finding Before
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K.J.Partsch, Fact-Finding and Inquiry,
EPIL II (1995), 343–5.
35 See the report of the UN Secretary-
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Doc. A/6228, GAOR (XXI) of 22 April
1966, Annexes Vol. 2, Agenda item 87,
1–21.
36 See Dogger Bank Inquiry (1905), in
J.B.Scott (ed.), The Hague Court
Reports, 1916, 403–13; P.Schneider,
Dogger Bank Incident, EPIL I (1992),
1090. For another famous case in which
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Charles de Visscher, even went beyond
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nevertheless found its findings accepted
by the parties, see Red Crusader
Enquiry (1962), ILR 35 (1967), 485–
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Incident, EPIL 11 (1989), 271.
37 See Chapter 17 above, 254–72.
38 Article 90, 1977 Protocol I, ILM 16
(1977), 1391; Article 5, Annex VII of the
1982 Convention, ILM 21 (1982), 1261.
See E.Kussbach, The International
Humanitarian Fact-Finding Commission,
ICLQ 43 (1994), 174–84. On the 1949
Geneva Conventions see Chapter 20
below, 344.
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The question of whether fact-finding and inquiry should be pure and clearly
separated from conciliation, as envisaged in the 1899 and 1907 Hague
Conventions and the 1913/14 Bryan Treaties, has remained controversial.
After intensive debate which took place from 1962 to 1967 the United Nations
took the position that a combination of fact-finding and conciliation would
be detrimental to a settlement39 and rejected the proposal to create a permanent
commission of inquiry available to states and organs of the UN and their
Specialized Agencies. This would have avoided the necessity of having to
reach an agreement in every individual case on the creation of the body, its
terms of reference, composition and rules of procedure. General Assembly
Resolution 2329 of 18 December 1967 merely requested the Secretary-General
to prepare a register of experts on fact-finding. States found this less
compromising of their sovereignty and also dismissed any obligation to
proceed to fact-finding. The 1974 to 1977 Diplomatic Conference on
Humanitarian Law had a similar result. As of 31 March 1991, the competence,
for example, of the optional Fact-Finding Commission under Article 90(2)
of the 1977 Additional Protocol I to the 1949 Geneva Conventions had been
accepted by only twenty-one states. K.-J.Partsch concludes: ‘The theory that
genuine inquiries (restricted to fact-finding) do not meet with the reluctance
of states to allow interference with their sovereignty to the same extent as
inquiries combined with elements of conciliation has not been confirmed by
international practice during the last eighty years.’40 The role of bilateral
fact-finding in preventing disputes or settling them finally has actually been
rather modest. The few successful cases have mostly been limited to special
areas such as maritime incidents, and they must be distinguished from ‘fact-
finding missions’ of political organizations, such as the United Nations.

Conciliation

The Institut de droit international in 1961 defined conciliation as follows:
 

A method for the settlement of international disputes of any nature
according to which a Commission set up by the Parties, either on a
permanent basis or an ad hoc basis to deal with a dispute, proceeds
to the impartial examination of the dispute and attempts to define
the terms of a settlement susceptible of being accepted by them or
of affording the Parties, with a view to its settlement, such aid as
they may have requested.41

 
The definition is generally accurate, but fails, however, to recognize that sole
conciliators may also be appointed, although this is not the rule in practice.

The evolution of conciliation as a separate method of dispute settlement
in international law can be traced back to the Bryan Treaties of 19137
14.42 These treaties avoided the honour and vital interest clauses of earlier
arbitration treaties and made allowance for the sensitivity of states by giving
the permanent commissions to be established only the power to make
non-binding decisions.43 Following the German-Swiss Arbitration
Treaty of 1921 and the model of a 1925 Treaty between France and
Switzerland, there were hundreds of bilateral general arbitration and
conciliation treaties which, inter alia, often provided that voluntary or
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compulsory conciliation should precede the arbitration or adjudication
of all legal disputes, or even mentioned compulsory conciliation only44

Although some conciliation treaties were also accepted by the Soviet
Union, the only global instrument providing for compulsory conciliation
(and adjudication and arbitration) was the 1928 General Act for the
Pacific Settlement of International Disputes. But it received only a few
ratifications.

Since the Second World War the role of conciliation in bilateral treaties
has diminished, although it has not completely vanished, especially in
the practice of Switzerland, a major champion of conciliation. The picture
presented by multilateral treaties is different, because the inclusion of
conciliation, next to other forms of dispute settlement, has almost become
a routine matter.

In conciliation proceedings between states, third parties cannot take
the initiative on their own. Conciliators can be appointed on the basis
of their official function, for example heads of state or the UN Secretary-
General, or as individuals in their personal capacity. The general practice
in establishing commissions is that the parties to the dispute nominate
one or two of their own nationals and agree on a certain number of
impartial and independent nationals of other states in order to provide
a neutral majority.

Conciliation is also sometimes described as a combination of inquiry
and mediation. The conciliator, who is appointed by agreement between
the parties, investigates the facts of the dispute and suggests the terms of
a settlement. But conciliation is more formal and less flexible than
mediation; if a mediator’s proposals are not accepted, he can go on
formulating new proposals, whereas a conciliator usually only issues a
single report. (However, the conciliator usually has discussions with each
of the parties behind the scenes, with a view to finding an area of
agreement between them, before issuing his report.) The parties are not
obliged to accept the conciliator’s terms of settlement (they are only
recommendations); but, apart from that, conciliation often resembles
arbitration, particularly when the dispute involves difficult points of
law (and is not to be settled ex aequo et bono45); in order to make a
good impression on the conciliator, states are forced to rephrase their
case in more moderate language, as they would before an arbitrator. At
least the arguments tend to become more reasonable.

Most conciliations were performed with commissions composed of
several members, which is the normal arrangement under bilateral or
multilateral treaties, but occasionally states may prefer a single conciliator,
as in the case of the distribution of the assets of the former East African
Community in 1977 when Kenya, Uganda and Tanzania, encouraged
by the World Bank, requested the Swiss diplomat Dr Victor Umbricht to
make proposals.46 Other examples are the case of the appointment of
the President of the International Monetary Fund in a complex matter
concerning the financial consequences of a pre-war loan of Japan, or in
a later similar case, the President of the World Bank.47

Although the practice of conciliation commissions reflects the same
basic functions, namely to examine the dispute and make non-binding
recommendations for a possible settlement, there are considerable

44 Merrills, 1991, op. cit., at 60.
45 See Chapter 3 above, 55.
46 Merrills (1991), op. cit., 65 et seq.
See also N.Wühler, East African
Community, EPIL II (1995), 1–3.
47 Ibid., 69.
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differences of approach in essential matters, including the degree of the
formality of the proceedings.48 Often the procedures are kept highly flexible
in the interest of being able to deal with the specific nature of a dispute.49

Confidentiality of the proceedings, however, has been a key to success in
dealing with governments. If the parties accept the proposals of a conciliation
commission after the usual specification of some months for consideration,
the commission drafts a procès-verbal which records the fact of conciliation
and the agreed terms of settlement. If the proposal is not accepted, the
work of the commission is at its end and there are no further obligations
for the parties. Findings of fact or legal views of the commission are not to
be used by the parties in subsequent arbitral or judicial proceedings, unless
they agree.50

Mediation and conciliation have both advantages and disadvantages,
as compared with the other methods of international dispute settlement.
They are both more flexible than arbitration or adjudication, leaving more
room for the wishes of the parties and for initiatives of the third party.
‘Package deals’ can be made more easily. Parties can avoid losing face and
prestige by voluntarily accepting (or appearing to do so voluntarily) the
proposal of a third party. They remain in control of the outcome. No legal
precedent is created for the future. The third party does not have to give
reasons and the proceedings can be conducted in secret. The whole matter
thus tends to focus on the practical issues.

The disadvantages are also obvious. Conciliation and mediation
procedures are difficult to start without the consent of the other side and
require the goodwill of the opponent. The contribution to the development
of the law is also much more reduced than in the case of arbitration or
adjudication, but this is a more abstract systemic consideration. What
matters for the parties is primarily the satisfactory settlement of the dispute
as such, whether or not the compromise reflects the substantive law.

The practical significance of conciliation in international law depends
on the area of study.51 Generally speaking, it seems that conciliation is most
desired where the dispute is a minor one and its central issues are of a legal
nature, but the solution should reflect an equitable compromise in the eyes
of the parties. It seems that in the seventy years of the modern history of
conciliation, less than twenty cases have been heard, rather more than the
number of inquiry cases, but still not an overwhelming number if one
considers the hundreds of treaties providing for conciliation.52 Of the thirteen
conciliation cases referred to by Hans von Mangoldt, the author concludes:
 

Nearly all of them involved legal questions, the majority of which were
submitted under a general undertaking to conciliate. Eight of these
were settled on the basis of the recommendations of the commission.
This success may be due to the fact that in all but one case, failing
conciliation, compulsory arbitration had been provided for.53

 
This seems to indicate that the existence of a default procedure leading to
legally binding decisions in the next stage, if no result is achieved
through non-binding conciliation, is conducive to a settlement. The
relatively small number of cases reported, on the other hand, may find some
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explanation in the confidentiality of the proceedings. The general value
that is still being attached to this method as such can be seen from the
1990 UN Draft Rules on Conciliation of Disputes Between States54 and
the 1992 CSCE Convention on Conciliation and Arbitration.55 However,
it has been in the context of the tragedy in former Yugoslavia where
conciliation (and other) attempts by various parties and bodies have
most visibly failed in recent times to settle an armed conflict fuelled by
historically based hatred and nationalistic claims raised by politicians
hungry for power.56 One has to accept that in international affairs,
problems often cannot be solved, because the positions of parties are
simply irreconcilable.

Legal methods of dispute settlement

Should the above non-binding methods of dispute settlement remain
fruitless, some treaties provide for arbitration and/or judicial means of
settlement which both result in a third-party decision legally binding
upon the parties. Both also require the consent of the parties. Adjudication
(judicial settlement) is performed by a standing (permanent) court. The
judges are already selected, the procedure is fixed and the law which the
court has to apply is predetermined. Arbitration is much more flexible
and will be dealt with later.

Adjudication
Among the few standing international courts and tribunals,57 the
International Court of Justice (ICJ) is certainly the most important one.58

The following will therefore concentrate on the ICJ, or, as it is often,
somewhat emphatically, also called, ‘the World Court’.

The International Court of Justice
The ICJ and its predecessor the Permanent Court of International Justice
(PCIJ) are often referred to together as ‘the World Court’. The constituent
treaty (or ‘Statute’) of the PCIJ was signed in 1920 and came into force
in 1921.59 The judges of the Court were not chosen by the parties to
each dispute, but were elected by the League of Nations. It is unnecessary
to describe the Court in detail, because it was dissolved at the same time
as the League of Nations, in 1946; besides, it was very similar to the
later ICJ. Although the ICJ is not the legal successor to the PCIJ, the
continuity of the two courts is ensured in that cases that could be brought
before the PCIJ under treaties still in force between parties to the ICJ
Statute are now referred to the ICJ.60 This also applies to declarations
made under the optional clause (see below) of the previous Court.

The ICJ,61 seated at the Peace Palace in The Hague, is one of the six
principal organs of the United Nations, but it has a special position as
an independent court and is not integrated into the hierarchical structure
of the other five organs.62 Its Statute, which closely resembles the Statute
of the PCIJ, is annexed to the United Nations Charter, so that all members
of the United Nations are automatically parties to the Statute.63 However,
in certain circumstances, states which are not members of the United
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Nations may appear before the Court, and may even become parties to its
Statute (Article 93(2) of the Charter). This has applied to Switzerland (1948),
Liechtenstein (1950) and San Marino (1954). The two states which are
currently not members of the UN but are parties to the Statute of the Court
are Switzerland and Nauru.64

The Court has a double function: first, to settle legal disputes submitted
to it by states in accordance with international law, and secondly, to give
advisory opinions on legal questions referred to it by international organs
and agencies duly authorized to do so.

Composition

The Court consists of fifteen judges; five are elected every three years to hold
office for nine years. The election procedure is complicated, but can be summed
up by saying that election requires an absolute majority of votes in both the
Security Council and the General Assembly sitting independently of each
other.65 The Court may not include more than one judge of any nationality,
but the composition of the bench should represent the main forms of
civilization and the principal legal systems of the world. The recent practice
has been to select four judges from West European states, one from the United
States, two from South America, two from East European states and six
from Africa and Asia. It should be noted that the five permanent members of
the Security Council are always represented by a judge in the Court. In 1996
the Court consisted of judges from Algeria, the United States, Japan, France,
Guyana, Sri Lanka, Madagascar, Hungary, China, Germany, Sierra Leone,
Russia, Italy, the United Kingdom and Venezuela.

The judges are required to possess the qualifications required in their
home countries for appointment to the highest judicial office, or must be
jurists of recognized competence in international law. At least in theory, the
members of the court are supposed not to represent their governments, but
to act as independent magistrates.

If a state appearing before the Court does not have a judge of its own
nationality at the Court, it may appoint an ad hoc judge for the particular
case. The institution of the ad hoc judge is a survival of the traditional
method of appointing arbitrators, and may be necessary to reassure litigants
that the Court will not ignore their views; but it is hard to reconcile with
the principle that judges are impartial and independent, and are not
representatives of their national governments.66

Jurisdiction in contentious cases

Only states may be parties in contentious proceedings before the Court.67

This restriction is antiquated because many areas of international law
nowadays affect individuals, corporations and legal entities other than states
and the application and interpretation of the law is thus left to municipal
courts.68 Jurisdiction in contentious proceedings is dependent on the consent
of states; many of the smaller states represented at the San Francisco
Conference in 194569 wanted to provide for compulsory jurisdiction in the
Charter, but the opposition of the great powers prevented the adoption of
any such provision.
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The consent of a state to appear before the Court may take several
forms. Article 36(1) of the Statute provides:
 

The jurisdiction of the Court comprises all cases which the parties
refer to it and all matters specially provided for in the Charter of
the United Nations or in treaties and conventions in force.

 
The words ‘all cases which the parties refer to it’ require some explanation.
The word ‘parties’ is in the plural, and implies that all the parties to the
dispute must agree that the case should be referred to the Court. Normally
the parties refer the dispute to the Court jointly by concluding a special
agreement, but there is no reason why each party should not make a
separate reference at a separate time. The Court has held that a defendant
state may accept the jurisdiction of the Court after proceedings have been
instituted against it; such acceptance may take the form of an express
statement, or it can be implied if the defendant state defends the case on
the merits without challenging the jurisdiction of the Court.70

States can also agree in advance by treaty to confer jurisdiction on
the Court; that is what Article 36(1) of the Statute means when it refers
to ‘matters specially provided for…in treaties’.71 There are several
hundred treaties in force which contain such a jurisdictional clause
stipulating that if parties to the treaty disagree over its interpretation or
application, one of them may refer the dispute to the Court. But the
mention of ‘matters specially provided for in the Charter of the United
Nations’ raises a problem. Article 36(3) of the Charter, dealing with the
peaceful settlement of disputes, empowers the Security Council to
recommend that the parties to a legal dispute should refer it to the Court,
and in the Corfu Channel case the United Kingdom argued that such a
recommendation, addressed to the United Kingdom and Albania, was
sufficient to give the Court jurisdiction to hear a British complaint against
Albania. The Court held that Albania had agreed to accept the Court’s
jurisdiction, and most of the judges therefore found it unnecessary to
comment on the British argument about the effects of the Security Council
resolution recommending Albania and the United Kingdom to go to the
Court. But seven of the judges added a separate opinion in which they
said that the British argument was wrong, since recommendations of
the Security Council were not binding.72 If the opinion of the seven judges
is right, as it is generally accepted to be, one must conclude that there
are no ‘matters specially provided for in the Charter of the United
Nations’. The explanation of this paradox is that Article 36(1) of the
Statute of the Court was drafted at a time when it looked as if the Charter
would provide for compulsory jurisdiction; the San Francisco Conference
subsequently rejected proposals to provide for compulsory jurisdiction
in the Charter, but forgot to delete the cross-reference in the Statute.

Furthermore, paragraphs 2 and 3 of Article 36 provide as follows:
 

2 The states parties to the present Statute may at any time
declare that they recognize as compulsory ipso facto and
without special agreement, in relation to any other state
accepting the same obligation, the jurisdiction of the Court
in all legal disputes…   
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71 See S.Rosenne, The Qatar/Bahrain
Case—What is A Treaty? A Framework
Agreement and the Seising of the Court,
LJIL 8 (1995), 161–82.
72 ICJ Rep. 1947–8, 15, 31–2.
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of Acceptance of the

3 The declarations referred to above may be made uncondi-
tionally or on condition of reciprocity on the part of several or
certain states, or for a certain time.

 
This optional clause, as it is called, emerged as a compromise between the
advocates and the opponents of compulsory jurisdiction.73 At the end of
1978, forty-three member states of the UN (not even one-third of the states
parties to the Statute at the time) had accepted the jurisdiction of the Court
under the optional clause, including eleven West European and five South
American countries, as well as Switzerland and Liechtenstein.74 No
Communist state ever accepted the compulsory jurisdiction of the Court.
Since then there has been a modest increase in the number of declarations,
amounting to fifty-nine as of 1 April 1996.

Gorbachev proposed in his speech before the UN General Assembly in
December 1988 that all states should recognize the jurisdiction of the ICJ
with regard to human rights treaties, and in 1989 the Soviet Union accepted
the Court’s jurisdiction under six human rights agreements.75 Other former
socialist states then also made a number of withdrawals of their
reservations to the jurisdiction clauses of treaties of this type and the first
former member of the Communist bloc in Eastern Europe to make a
declaration under the optional clause was Poland, on 25 November 1990.76

New declarations were notably also made by African states, which had
long been discontented with the Court after its controversial handling of
the South West Africa case.77 (In a number of advisory opinions, judgments
and orders stretching over decades starting in the 1950s, the Court had
to deal with the problem of whether the mandate had survived the
dissolution of the League of Nations, and what the legal consequences
were for the rights and obligations of South Africa and the United Nations,
with cases filed by Ethiopia and Liberia against South Africa concerning
alleged violations of the mandatory obligations and with the international
consequences flowing from the continued presence of South Africa in
Namibia, after the mandate had been terminated by the UN.) On the
other hand, the United States withdrew its declaration under the optional
clause (but continued to participate in cases where it otherwise accepted
the Court’s jurisdiction)78 in reaction to the Court’s decision to accept
jurisdiction in the Nicaragua case.79 Appeals to reconsider the withdrawal
have so far not been successful.80 In addition, El Salvador and Israel were
lost. It is notable that the only permanent member of the Security Council81

that has made and maintained a declaration under Article 36(2) is the
United Kingdom, although, as noted above, all five members always have
a judge at the Court.

States which accept the jurisdiction of the Court under the optional
clause do so, according to paragraph 2, only ‘in relation to any other state
accepting the same obligation’. This is known as the principle of reciprocity.82

A state cannot enjoy the benefits of the optional clause unless it is prepared
to accept the obligations of the optional clause. If state A has accepted
the optional clause and state B has not, state A cannot be sued by state
B. If the claimant state has accepted the optional clause subject to
reservations, the defendant state can rely upon the claimant state’s



LEGAL METHODS OF DISPUTE SETTLEMENT 285

reservations by way of reciprocity. The provision in paragraph 3, which
allows states to accept the optional clause ‘on condition of reciprocity
on the part of several or certain states’, might appear to be redundant,
in view of the words quoted from paragraph 2. But, according to the
travaux préparatoires, paragraph 3 uses the word ‘reciprocity’ in a
different sense; the effect of paragraph 3 is that a state may add a
reservation to its acceptance of the optional clause, stating that its
acceptance is not to come into force until states X and Y have also
accepted the optional clause. Until states X and Y have accepted the
optional clause, the state making such a reservation cannot be sued by
any state. In fact, no reservations of this sort have been made.

Article 36(3) permits reservations relating to reciprocity and
reservations relating to time.83 In practice, reservations of many other
types are also made and have always been accepted as valid. In particular,
many states have made reservations permitting them to withdraw their
acceptance without notice. Even if such a reservation has not been made,
a state may withdraw its acceptance by giving reasonable notice.84 If a
state validly withdraws its acceptance, it prevents the Court trying future
cases against it, but it does not deprive the Court of jurisdiction over
cases which have already been started against it.85 Many reservations
concern disputes which fall ‘essentially’ or ‘exclusively’ within the state’s
domestic jurisdiction in order to exclude from the compulsory jurisdiction
of the Court disputes which states view as affecting their vital interests.86

For example, the Connally reservation of the United States to its
declaration of 26 August 1946 excluded ‘disputes with regard to matters
which are essentially within the domestic jurisdiction of the United States
of America as determined by the United States of America.’87 Similarly,
to take the example of a jurisdiction clause based on a treaty, when the
United States became party to the Genocide Convention in 1986, it added
a reservation to Article IX stating in plain terms that ‘before any dispute
to which the United States is a party may be submitted to the jurisdiction
of the International Court of Justice under this article, the specific consent
of the United States is required in each case’.88

Whether such ‘automatic reservations’, that is, reservations whose
scope is to be determined by the reserving state unilaterally, are consistent
with the Statute of the Court is a matter of debate.89 In the Norwegian
Loans case, the British judge, Sir Hersch Lauterpacht, said that such a
reservation was invalid, because it was contrary to Article 36(6) of the
Statute, which provides: ‘In the event of a dispute as to whether the
Court has jurisdiction, the matter shall be settled by the decision of the
Court’; moreover, since the reservation could not be severed from the
rest of the acceptance, the nullity of the reservation entailed the nullity
of the whole acceptance.90 However, most of the judges left
Lauterpacht’s argument open; they applied the reservation, since
neither of the litigants had pleaded that it was invalid.91 An ironic
feature of the Norwegian Loans case was that the automatic
reservation was contained in the acceptance filed by the claimant
state, France, and was successfully invoked by the defendant state,
Norway. This application of the principle of reciprocity, coupled with
judicial criticisms of automatic reservations, led to the abandonment
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of such reservations by several states which had previously inserted them in
their acceptances (for example, India, Pakistan and the United Kingdom).
But automatic reservations were still retained, for example, by Liberia,
Malawi, Mexico, the Philippines and the Sudan.

A now common reservation permits the exclusion, by notifying the UN
Secretary-General, of ‘any given category or categories of disputes’.92

Moreover, following the fisheries incident with Spain in the North-West
Atlantic,93 in May 1994 Canada took the precaution of terminating its
existing declaration and substituting it with one excluding ‘disputes arising
out of or concerning conservation and management measures taken by
Canada with respect to vessels fishing in the NAFO Regulatory Area’, as
defined in the relevant Convention,94 ‘and the enforcement of such measures’.
It also reserved the right by notification ‘to add to, amend or withdraw’
any reservations.95 In the Fisheries Jurisdiction case which Spain brought
against Canada before the Court on 28 March 1995, Canada contested the
jurisdiction of the Court which Spain based on the declarations made by
the two parties under Article 36(2).96

As Jennings has recently observed:
 

The optional clause remains an underused and less than satisfactory
method for augmenting the competence of the Court. It remains true,
as it was when Waldock made his famous study of the optional clause,
that despite the principle of reciprocity, states may well decide that
there is some political advantage in remaining outside a system which
permits states to join more or less on their own terms at an opportune
moment. It would be difficult if not practically impossible to change
the system, given the difficulties of amending the Statute of the Court.97

 
Once again, it must be stressed that the Court can only hear cases involving
states with their consent. As can be seen from the recent decision of the ICJ
in the East Timor case,98 the requirement of consent is taken rather strictly
and can lead to very unsatisfactory results. East Timor, once a colony of
Portugal and still listed as one of the non-self-governing territories with the
UN,99 had been occupied by Indonesia in 1975 and was annexed as its
twenty-seventh Province in 1976, a matter which was not accepted by the
United Nations, which repeatedly confirmed the right of the people of East
Timor to self-determination and independence, and called for Indonesia’s
withdrawal from the territory. East Timor is still on the annual agenda of
the UN General Assembly, but the topic has not been addressed since 1982.100

In 1991, Portugal, as the administrating power of East Timor (according to
Chapter XI of the UN Charter) filed an application against Australia with
the ICJ for concluding with Indonesia in 1989 an agreement on the
exploration and exploitation of the continental shelf101 between Australia
and East Timor. Portugal argued that this agreement and its
implementation would not only violate East Timor’s rights to self-
determination over its natural resources, but also the rights of Portugal
as the administrating power with regard to its responsibilities towards
the people of East Timor. Although the Court accepted the assertion
by Portugal that the right of peoples to self-determination has an
erga omnes character102 and left no doubt that East Timor ‘remains a
self-governing territory and its people has the right to self-determination’,103 it
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dismissed the case because Indonesia as a substantially affected party
had not consented to the jurisdiction of the Court in that case. It held
 

that the erga omnes character of a norm and the rule of consent
to jurisdiction are two different things. Whatever the nature of
the obligations invoked, the Court could not rule on the lawfulness
of the conduct of a State when its judgment would imply an
evaluation of the lawfulness of the conduct of another State which
is not a party to the case. Where this is so, the Court cannot act,
even if the right in question is a right erga omnes.104

 
The Court noted that it was not per se prevented from adjudicating a
case if a judgment might affect the legal interests of a state which is not
a party to the proceedings.105 But it found in this case that
 

the effects of the judgment requested by Portugal would amount to
a determination that Indonesia’s entry into and continued presence
in East Timor are unlawful and that, as a consequence, it does not
have the treaty-making power in matters relating to the continental
shelf resources of East Timor. Indonesia’s rights and obligations
would thus constitute the very subject matter of such a judgment
made in the absence of that State’s consent. Such a judgment
would run directly counter to the ‘well-established principle of
international law embodied in the Court’s Statute, namely that the
Court can only exercise jurisdiction over a State with its consent’.106

 
This decision, carried by a majority of fourteen of the judges, met with
criticism in dissenting opinions by Judge Weeramantry and by the ad
hoc Judge Skubizewski, appointed by Portugal.107 But legally speaking,
under the Statute of the Court the majority view is correct and it shows
that the dependence of the Court upon the consent principle curtails its
capacity to act which in its results is often unfortunate with regard to
the requirements of justice.108

Procedure
As laid down in its Statute and its Rules of Court, adopted in 1978, the
procedure of the Court in contentious cases includes a written phase, in
which the parties file and exchange pleadings, and an oral phase of
public hearings at which the Court is addressed by agents and counsel
of the parties.109 English and French are the two official languages and
everything written or said in one is translated into the other. Following
the oral hearings, the Court deliberates in private and then delivers its
judgment at a public sitting. The judgment is final and there is no appeal.

Before it can examine the merits of the case, the Court usually has to
consider several preliminary objections.110 Defendant states often plead,
by way of a preliminary objection, that the Court lacks jurisdiction to try
the case, but preliminary objections can take many other forms; for
instance, if the claimant state is making a claim on behalf of one of its
nationals, there may be preliminary objections based on the rules
concerning nationality of claims111 or exhaustion of local remedies.112

Preliminary objections are usually dealt with separately in a preliminary
judgment, but sometimes the Court ‘joins them to the merits’, that is,
deals with them together with the merits in a single judgment.
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The Court can also be requested to take provisional measures under
Article 41 of its Statute ‘to preserve the respective rights of either party’.113

Ad hoc chambers

A new development since the ICJ changed its procedural Rules of Court in
1978 to try to ‘attract more business’ has been the use of ad hoc chambers
under Article 26(2) of the Statute.114 While normally the Court decides in
its full composition of fifteen judges (sometimes sixteen or seventeen judges,
if ad hoc judges are appointed by the parties), the use of chambers gives the
parties influence as regards the number of judges to decide a case (Article
17(2) of the Rules of Court) and as regards the composition of the chamber.
This enables them to have more confidence in the proceedings and their
final outcome than submitting to the uncertainties of the full Court. The
innovation has given rise to the criticism that the chamber procedure is not
reconcilable with the judicial and independent nature of the Court, that the
powers of the ad hoc chambers are too extensive, and that it has moved the
Court into the direction of arbitration instead of adjudication.

Nevertheless, ad hoc chambers have been preferred by the parties in the
Gulf of Maine case between Canada and the United States,115 the Frontier
Dispute case between Burkina Faso and Mali116 (settled by five judges, two
of them ad hoc), the ELSI case between the United States and Italy,117 and
the Land, Island and Maritime Frontier Dispute between El Salvador and
Honduras case118 (with Nicaragua intervening as a third party).119 It is
notable that in the first chamber case, the Gulf of Maine case, the ICJ was
frankly told by Canada and the United States that if it was not in a position
to provide a chamber with the membership the parties wished, they would
resort to an ad hoc tribunal, for which the legal instruments of establishment
had already been completed. While some judges of the Court took the view
that such procedure was inappropriate, it is difficult to see why Canada
and the United States had no right to express their preference and why the
Court should have been thereby prejudiced. After all, it remained free to
refuse to form the chamber,120 but that, of course, would not have been
conducive to the future business of the Court.

Another innovation, the Chamber of Summary Procedure, on the other
hand, has never been activated, although it is appointed every year. The
same has applied so far to a further invention in 1993, the establishment of
a chamber for environmental disputes by the ICJ which is staffed by seven
judges having a special interest in this field.121 Instead, two large cases with
an environmental focus went to the full Court.122

Enforcement of judgments

Judgments of the Court are binding (as are the judgments of all international
courts and arbitral tribunals).123 Article 94 of the United Nations Charter
authorizes the Security Council to ‘make recommendations or decide upon
measures to be taken to give effect to the judgment’, although these
powers have not yet been used to enforce a judgment.124 It should be
noted that the only measures the Security Council may adopt in this
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respect are those under Chapter VI of the Charter, dealing with the
settlement of disputes, and not the stronger measures under Chapter VII
which require an immediate threat to the peace before sanctions can be
adopted.125 A request by Nicaragua to the Security Council to enforce
the Court’s decision in the Nicaragua case was vetoed by the United
States.126 But generally, the problem of enforcement is not as serious as
one might imagine; if a state is willing to accept the jurisdiction of the
Court in a specific case, it is usually willing to carry out the Court’s
judgment; the real difficulty lies in persuading a state to accept the Court’s
jurisdiction in the first place, or to stick to a commitment to do so made
in advance, in the abstract.

Advisory opinions

In addition to its power to decide disputes between states (contentious
jurisdiction), the Court also has a power to give advisory opinions (advisory
jurisdiction).127 Article 96 of the United Nations Charter provides:
 

1 The General Assembly or the Security Council may request
the International Court of Justice to give an advisory opin-
ion on any legal question.

2 Other organs of the United Nations and specialized agencies,
which may at any time be so authorized by the General As-
sembly, may also request advisory opinions of the Court on
legal questions arising within the scope of their activities.128

 
The advisory procedure of the Court is not open to states, but only to
international organizations. At present, six organs of the United Nations
and sixteen specialized agencies129 are authorized to request advisory
opinions of the Court. (The mandate of specialized agencies to submit
requests for an advisory opinion is limited by their scope of activities as
laid down in their constituent treaties.130) They must concern an abstract
legal question and not a particular dispute, although often a specific dispute
may be underlying the question put to the Court. When a request is filed,
the Court invites states and organizations which might provide useful
information with an opportunity of presenting written or oral statements.
Otherwise the procedure is largely the same as in contentious proceedings.

Unlike judgments, advisory opinions are only consultative and not
binding as such on the requesting bodies. (However, certain instruments
can provide in advance that the advisory opinion shall be binding.)
But they carry political weight and are complied with in most cases;
some advisory opinions have significantly altered the course of the
development of international law. Inter alia, the Court has given
advisory opinions on the admission to UN membership,131 the
reparation for injuries suffered in the service of the United Nations,132

the territorial status of South West Africa (Namibia)133 and Western
Sahara,134 judgments rendered by international administrative
tribunals,135 the expenses of certain UN operations,136 the applicability
of the UN Headquarters Agreement,137 the applicability of the
Convention on the Privileges and Immunities of the UN,138 and most
recently, the legality of nuclear weapons.139
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Compared with the number of cases in contentious proceedings and
with the respective work of the PCIJ, the advisory jurisdiction of the ICJ
has been little used. The total number of advisory opinions of the ICJ in the
period from 1948 to 1975 is only sixteen (as compared with the twenty-six
opinions rendered by the PCIJ from 1922–35) and between 1980 and 1989
only five were issued, two of which concerned the appellate function of the
Court vis-à-vis staff decisions of the UN Administrative Tribunal. Some
explanation for this may be found in the fact that the organizations entitled
to seek advisory opinions (within their area of competence) have their own
staff of legal advisors, and that states have shown themselves reluctant to
grant the UN Secretary-General the right to go to the Court.140

Evaluation of the Court

The case-load of the ICJ has been light in the past. Apart from the advisory
opinions mentioned above, in the period up to the end of 1980 the Court
delivered judgment in twenty-six disputes.141 The decline of the utilization
of the ICJ was particularly apparent in the 1970s, when many states had
joined the UN as new members which preferred to avoid the judicial
settlement of disputes. Moreover, in the words of a distinguished former
President of the ICJ with reference to the South West Africa cases:142 ‘It is
often supposed that the unpopularity of the Court’s sterile Judgment of
1966, reached by the President’s casting vote…was directly responsible
for a falloff in the Court’s work.’143 From 1981 to 1991 the Court delivered
another twelve decisions in contentious cases, still on average dealing
with not more than one case a year.144 If one counts everything together,
from 1946 to 1990 the Court rendered fifty-two judgments in contentious
cases, sixty substantive orders and twenty-one advisory opinions, which
makes about three decisions on average per year.145 In total since 1946
the court has now delivered some sixty judgments on disputes concerning,
inter alia, land frontiers and maritime boundaries, territorial sovereignty,
the use of force, non-interference in the internal affairs of a state, diplomatic
relations, hostage-taking, the right of asylum, nationality, expropriation
of foreign property and rights of passage.

This picture might have been very different if individuals and companies,
increasingly affected by international regulation, had access to the Court,
or, to take another reform proposal, if national courts could ask the ICJ for
a preliminary ruling on issues of international law, as in the case of European
Law under Article 177 of the European Community Treaty, permitting
national courts to refer a matter to the European Court of Justice:
 

Modelled upon German and Italian constitutional procedures, this
form of process is known in French as the renvoi préjudiciel—
reference before judgment, which more accurately describes what
it involves. The purpose is to enable a national court, faced with a
problem of Community law in a case pending before it, to obtain
an authoritative ruling from the Court of Justice on the law to be
applied. A national court or tribunal which, in the course of
proceedings before it, encounters a question involving the
interpretation of Community law or the validity of an act of a
Community institution, can stay (sist) those proceedings and
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refer that question to the Court of Justice. The ruling of the Court
of Justice is transmitted back to, and is binding upon, the national
court, which must apply it in disposing of the case.146

 
It is only since the end of the Cold War and the change in attitude towards
adjudication in former socialist countries and changing perceptions in
developing countries on the alleged Western bias of the Court, that a
hitherto unknown situation has developed. There has been a marked
change in the docket sheet of the Court from the beginning of the
1990s.147 In March 1995, there were eleven cases pending before the
ICJ.148 This has raised questions on whether a reform of the rather
cumbersome deliberation procedures is necessary, also considering that
the Judges have no assistance from law clerks.149

Assessing the effectiveness of an institution such as the ICJ is always a
matter of perspective and value-judgment.150 It was to be expected that
the official speeches given at the celebration of the fiftieth anniversary of
the Court on 18 April 1996 at The Hague would be lofty ones, in line
with the usual diplomatic courtesy at such occasions.151 Writers, however,
frequently scorn the Court because they see a lack of respect by states
and, especially invoking cases of non-appearance152 of defendant states
before the ICJ, find that its decisions are often simply ignored.153 Judges
of the Court, perhaps quite naturally in their position, reject such
sweeping contentions and are more optimistic with regard to the overall
acceptance of the decisions of the Court by states.154 At any rate,
whatever the situation has been in the past, the recent development
appears to be generally encouraging, if one takes the increase in the
number of cases into account, as well as the fact that they are being
brought from all parts of the world, including from developing countries
which have previously, rightly or wrongly, criticized the ICJ for its
Western-orientated composition and bias.

For poorer small countries there has also been some inhibition to use
the Court, for simple reasons of lack of money. It is true that no fees are
demanded by the ICJ because its administrative costs are financed out
of the UN budget. But the costs of legal counsel, experts, secretarial
assistance, travel and translation, as well as the costs of boundary
demarcation in a territorial dispute, for example, are often immense. To
facilitate access to the Court, in 1989 a UN Trust Fund to Assist States
in the Settlement of Disputes through the International Court of Justice
was created by the Secretary-General.155 The Trust Fund is based on
voluntary contributions which shows its weakness as an effective tool,
considering the reluctance of states to pay their normal UN dues.156

However, it was used to provide financial help in establishing the
boundary in the dispute between Burkina Faso and Mali.

But the actual use of the Court is not in itself a sufficient criterion to
understand its function in the international legal system in a realistic sense.
Firstly, there are many ways to settle a dispute between states. Not all
kinds of disputes between states are suitable for adjudication by the ICJ
(although the distinction between ‘political’ and ‘legal disputes’, as part
of the fiction that only ‘legal’ disputes are considered to be justiciable and
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thereby admissible to judgment by the ICJ is almost impossible to draw
clearly in practice), and sometimes it may appear better in international
relations not to settle a dispute at all, at least for the time being, because of
other political considerations. Especially where states see their vital interests
involved, they will not submit easily to adjudication; and, in fact, this has
never happened in history on a voluntary basis.

Secondly, the authority of the Court is established in those limited
areas of international law where it had the opportunity to make decisions,
although it must be added that the publication of (often very lengthy)
‘dissenting’ and ‘separate opinions’ of judges which are almost
automatically added to the finding of the majority in each and every case
tends to devalue the authority of the judgment in the eyes of the public.157

Nevertheless, such opinions of individual judges are often more clearly
and consistently formulated than the compromise text of the majority
and can be an important stimulus for the development of the law on
future occasions when the composition of the Court is different. The limits
of the ability of the Court to adjudicate effectively in new areas of the law
have not yet really been fully tested. One myth that has recently been
destroyed by the study by Karel Wellens is that the ICJ, as a matter of
principle, would lack the capacity to deal with disputes of an economic
nature.158

It should be finally mentioned that recent applications submitted by Libya
against the United States and the UK in connection with the Lockerbie incident
and a case filed by Bosnia and Herzegovina against Yugoslavia (Serbia and
Montenegro) have given rise to an interesting discussion of whether the Court
can review decisions taken by the Security Council under Chapter VII of the
UN Charter.159 In the Lockerbie case the dispute submitted by Libya concerned
the interpretation of a multilateral convention dealing with criminal
jurisdiction and related rights of states to refuse to extradite their own nationals
in connection with the measures adopted against Libya by the Security Council
under the allegations of the UK and USA that Libya was responsible for
terrorist activity in general and the bombing of Pan-Am flight 103 in
particular.160 The case filed by Bosnia Herzegovina was primarily motivated
by the wish to have the legality of the mandatory arms embargo imposed
against Bosnia reviewed by the Court. The first Application by Bosnia and
Herzegovina requested provisional measures to stop the commission of horrific
acts of violence, rape, torture, kidnapping, and extermination allegedly
committed by Yugoslav forces against citizens of Bosnia and Herzegovina.
The Application was made under Article IX of the Genocide Convention to
which both sides were parties and the Court issued an Order on Provisional
Measures on 8 April 1993 and Order of 16 April 1993.161 The second
Application by Bosnia and Herzegovina of 27 July 1993 in addition invoked
the four 1949 Geneva Red Cross Conventions, the Hague Regulations of
1907 and the Nuremberg documents.162 But as these instruments lack a
jurisdiction clause, the Court did not accept them as prima facie sources of
jurisdiction and only confirmed the previous Order.163

The history of the UN Charter reveals that the ICJ was not designed to
be a constitutional court with the power to review the political decisions of
the Security Council and it seems that the prevailing view is still that each
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organ of the United Nations has the autonomy to determine the scope
of its own competence under the Charter.164 However, this may change.
Two issues must be distinguished in this connection. The first issue
concerns the legal limits to the exercise by the Security Council of its
broad powers. The second issue is whether there exists a procedure of
judicial review of Security Council decisions which are challenged as
being ultra vires of the Security Council’s powers, and this is a different
matter. The Lockerbie case and the case filed by Bosnia-Herzegovina
may offer an opportunity to clarify this problem. In view of the recent
unprecedented activism of the Security Council,165 the recognition of a
power of the ICJ to control the legality of Council decisions in one form
or another may appear to be desirable because the international
community certainly has an interest in the Security Council respecting
the limits imposed on its political discretion by international law.166

However, the matter is a complicated one in view of the current structure
of the United Nations and would require more, deeper investigation,
which is beyond the scope of this book.

Arbitration
The following is only concerned with the arbitration involving states
under international law and disregards the area of international
commercial arbitration between private parties,167 although recent
developments indicate that there is a process of cross-fertilization between
public law and private law dispute resolution methods on the
international level.168 Arbitration is much more flexible than adjudication
and gives the parties more choices as regards the seat of the tribunal, the
appointment and selection of arbitrators and their qualifications, the
procedure to be applied and regulating the power of the tribunal through
formulating its terms of reference (the so-called compromis).169 A further
advantage is that arbitration proceedings can be kept confidential; there
is then no ‘washing of dirty linen in public’. The differences between
arbitration and judicial settlement, however, are being blurred on the
international level, as can be seen from the Chamber proceedings
introduced at the International Court of Justice.170

A frequent pattern in arbitration treaties171 is for each of the two
parties to appoint an arbitrator; the two arbitrators thus appointed agree
on the choice of the third arbitrator (or umpire); the arbitral tribunal
consequently consists of three (or more) persons, who can decide by
majority vote. Of course, the parties can also decide to refer the dispute
to a single arbitrator, including to a foreign head of state or government
(a practice which is now rare). In the nineteenth century there was a
tendency for arbitrators appointed by the parties to regard themselves
as representatives of the state which had appointed them, rather than as
impartial dispensers of justice. Fortunately, such attitudes are now rare
(or maybe more skilfully concealed).

Arbitration has been used for a long time by states to settle their
disputes and it may be considered the most effective method, in view of
the large number of cases and variety of types of disputes that have been
settled in this way.172 Inter-state arbitration had its heyday in the century
following the Jay Treaty of 1794 between the United States and Britain,173
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under which 536 arbitral awards were issued between 1799 and 1804,
followed by more than 200 other international tribunals established between
1795 and 1914, mostly, however, with the participation of either the United
States or Britain.174 Since then, public international arbitration has declined.

The Permanent Court of Arbitration (PCA), which was set up by the
Hague Convention for the Pacific Settlement of International Disputes
in 1899,175 sponsored only twenty arbitrations between 1900 and 1932;
since then it has been overshadowed by the Permanent Court of
International Justice (PCIJ) and the International Court of Justice (ICJ),
and has heard very few cases. The name of this ‘Court’ is misleading.
Each state party to the Convention176 may nominate four persons to
serve on a panel of arbitrators, and disputing states may select
arbitrators from this panel in the traditional way. In reality, therefore,
the 1899 Convention did not create a court; it merely created the
machinery for setting up arbitral tribunals. Also the composition of the
‘Court’ varies so much from case to case that it cannot develop any
coherent case law.

Recent practice of the PCA has been limited to facilitating the
establishment of other arbitration bodies with assistance provided by
the Bureau of the PCA, such as in the case of the Iran-United States
Claims Tribunal in The Hague,177 or the arbitration between the United
States and the United Kingdom on airport charges raised at Heathrow
airport.178 New reforms have been undertaken to attempt to find a niche
for the PCA in the complex web of inter-state and commercial dispute
settlement world of today. After some expert meetings, new ‘optional’
rules of procedure of the PCA have now been adopted, inter alia, enabling
non-state parties, with the consent of the other side, to engage in
arbitration with states. New rules on disputes involving international
organizations are planned. In 1994 the PCA Administrative Council
established a Financial Assistance Fund and a Steering Committee to
make recommendations on whether to revise the 1899 and 1907
Conventions.179

The record of inter-state arbitration outside of the Permanent Court of
Arbitration (which has in total only sponsored some twenty-two arbitrations
since it was created in 1899, and only two since 1945) is of some 178 cases
between 1900 and 1945, but since the Second World War there has been a
clear decline, with only forty-three arbitrations between 1945 and 1990,180

although the number of states being members of the United Nations has
risen over this period from fifty-one to 185.

On the other hand, there is a clear recent tendency in international
bilateral and multilateral treaty-making to provide for arbitration as the
primary method of dispute settlement.181 Even codification treaties drafted
under the auspices of the United Nations, which in the earlier practice
assigned disputes on interpretation or application to be decided by the
International Court of Justice, now tend to accept clauses referring to
arbitration instead. One reason for this trend is that recourse to the
International Court of Justice has been impeded in the past for various
reasons (see below), including the possibility of states to add far-reaching
reservations to their declarations of the acceptance of the Court’s jurisdiction,182
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reflecting the general reluctance of states to submit to compulsory
adjudication by a standing court which is considered to have too much
impact upon their sovereignty. The comparative advantages of arbitration
in reaching a binding third-party decision, while at the same time assuring
maximum control over the procedure by the states parties to the dispute,
on the other hand, seem to be obvious. However, there is a considerable
gap between theory and practice. Thus, Hans von Mangoldt concludes
his survey as follows:
 

It is difficult to explain the divergence between the elaborated
systems of arbitration treaties and their practical result.
Presumably, some reasons are: (a) The smaller the probability of
a dispute arising between two States, the more they were prepared
to engage in arbitration; if a dispute already existed, it was often
exempted from the agreement; (b) States often respected the other
party’s unwillingness to submit to arbitration a dispute which it
considered important, in order not to risk a termination of the
general arbitration commitment as a whole; (c) it is argued that
States may be more inclined to settle a dispute by negotiation if it
would otherwise be possible for one of the parties to submit it
unilaterally to arbitration; (d) politically sensitive disputes are not
submitted to arbitration due to their political importance while
politically unimportant disputes are not submitted either because
they are too insignificant to pursue further or because they can
be easily resolved even without the use of arbitrators.183

 
In a more recent analysis, K.-H.Böckstiegel arrives at the following
conclusion:
 

Dispute settlement by intergovernmental arbitration has a long
history and has been subject to many changes in the course of this
history. It has shared with adjudication by international courts the
fate of being subjected to a general hesitation of states to submit to
future binding third party dispute settlement. But in recent decades,
states have shown to prefer international arbitration to the
adjudication by international courts especially in view of the greater
influence they have on the selection of arbitrators and the arbitral
procedure in concrete cases. If one looks for trends, it may be said
that bilateral arbitration has been more widely acceptable for limited
fields of economic cooperation where the cooperation in the interest
of all participating states can only be assured if disputes are not left
open but brought to a final decision in due course.184  

ICSID
The matter becomes more complicated if the arbitration involves a state
and a foreign individual or company, often termed mixed international
arbitration,185 which in the past has often concerned the problem of so-
called ‘internationalized contracts’ with a ‘stabilization clause’ aiming
at protecting the foreign investor from changes in the national law of
the host state.186 An institutional solution to this difficult problem has
been sought by the creation in 1965 of the International Center for the
Settlement of Investment Disputes (ICSID) in Washington under the
auspices of the World Bank.187 Many bilateral investment treaties provide
for recourse to this institution in cases of dispute.188

The primary purpose of ICSID is to promote foreign investment,
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especially in developing countries, by offering a neutral method for settling
disputes between states and private foreign investors. ICSID is based upon
a multilateral treaty ratified by more than 100 states. The Centre may either
conciliate or arbitrate disputes and has an annulment committee to review
ICSID awards, the practice of which has given rise to some controversy.
Municipal courts of member states have no power to control the validity of
ICSID awards, but they can be directly used by both states and private
parties to enforce such awards. However, not many cases have so far been
filed with ICSID, and few have led to a decision.

The Iran-United States Claims Tribunal
The Iran-United States Claims Tribunal,189 seated in The Hague has, in
view of the large number of cases before it (more than 3,800 cases were
filed), the financial amounts involved (total value in the vicinity of US$50
billion) and the wide range of issues of public international law and
international commercial law addressed in its decisions, which are all
published,190 been described as the most significant body in the history of
international arbitration.191 The Tribunal was created by the Algiers
Declarations192 in 1981 as part of the solution to the Tehran hostages crisis193

mediated by the Algerian Government: on 19 January 1981, the last day of
office of President Carter, Iran released the fifty-two hostages held at the
American embassy in Tehran, and the United States transferred about US$8
billion from the Iranian assets it had frozen194 to trust accounts held by
Algeria at the Bank of England. The Iran-United States Claims Tribunal
was established to settle the numerous claims which each of the two state
parties and its nationals had against the other state, ranging from a few
thousand dollars in some cases to almost US$12 billion in the largest case
(the Foreign Military Sales case brought by Iran against the United States).195

As an unprecedented mechanism in interstate claims settlement procedures,
a special ‘Security Account’ holding US$1 billion was created at a subsidiary
of the Dutch Central Bank (in the name of Algeria) to pay for awards
rendered by the Tribunal against Iran, with the additional obligation for
Iran to replenish the account, once it fell below US$500 million.196 Iran
repeatedly abided by this obligation, making use, inter alia, of the interest
that accrued to the Security Account.197

The jurisdiction of the Tribunal to give final and binding decisions covers
four areas:
 
1 claims of nationals of the United States against Iran and claims of

nationals of Iran against the United States, and any counterclaim which
arises out of the same contract, transaction or occurrence that constitutes
the subject matter of that national’s claim, if such claims and counterclaims
are outstanding on the date of this Agreement, whether or not filed with
any court, and arise out of debts, contracts (including transactions which
are the subject of letters of credit or bank guarantees), expropriations or
other measures affecting property rights;198

2 official claims of the United States and Iran against each other arising
out of contractual arrangements between them for the purchase and
sale of goods and services;199   
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3 disputes on whether the United States has met its obligations
undertaken in connection with the return of the property of the
family of the former Shah of Iran, Reza Pahlevi;200 and

4 other disputes concerning the interpretation or application of the
Algiers Accords.201

 
Matters that were expressly excluded from the Tribunal’s jurisdiction
were claims related to the seizure of the American embassy in Tehran
and injury to US nationals or their property as a result of popular
movements in the course of the Islamic Revolution which were not acts
of the Government of Iran; and claims arising out of contracts that
specifically provided for the sole jurisdiction of the Iranian courts.202

With regard to the substantive law to be applied, the Tribunal was
given a rather broad scope of discretion:
 

The Tribunal shall decide all cases on the basis of respect for
law, applying such choice of law rules and principles of
commercial and international law as the Tribunal determines to
be applicable, taking into account relevant usages of the trade,
contract provisions and changed circumstances.203

 
The constitution of the Tribunal and its procedural rules were laid down
in the ‘Tribunal Rules’,204 a specially adapted version of the UNCITRAL
Arbitration Rules which the United Nations had negotiated in 1976 as a
model for conducting international commercial arbitration205 and now
found the first larger (and successful) test in practice.206 The Tribunal
consists of nine Members, three Iranians, three Americans and three from
third states. The President of the Tribunal is selected from the third-party
arbitrators. Most cases are decided by Chambers of threre arbitrators.
The ‘Full Tribunal’ of all nine Members only decides on the international
law disputes between the parties and in some particularly important cases.

The Tribunal was created under unique circumstances, considering
the diverse ideological premises of the parties, their political and military
confrontation, and the volume of the economic interests at issue, and
this was often reflected in the difficulties of its operation in practice.
The Tribunal even had to interrupt its work for a longer period,
following an unprecedented event in the history of international
arbitration when, in 1984, two Iranian arbitrators physically attacked
a Swedish arbitrator.207 On the whole, however, in spite of the disruption
of diplomatic relations and the continuing confrontation between Iran
and the United States outside of the Tribunal, it was able, under some
cumbersome security arrangements and supported by a large staff of
up to 100 persons, to develop a professional working atmosphere
leading to a large body of decisions. Even in the autumn of 1987, by
when Iran and the United States were in direct military engagement
with each other in the Gulf during the war between Iraq and Iran,208

the present author recalls taking part in a large oral hearing in the
Peace Palace in The Hague concerning a claim by Iran for the delivery
of military equipment held back by the United States, with generals
and other high-ranking military officers in uniform represented on both
sides, which the Tribunal managed to conduct quietly.209
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The work of the Tribunal is now nearing its end. It has only a few cases
left and some of the senior staff have already moved on to new tasks at the
United Nations Compensation Commission for Claims Against Iraq in
Geneva, a body which is not arbitral or judicial in nature, and which was
imposed upon Iraq after the invasion of Kuwait.210 Its success is demonstrated
by the number of cases, most of which had been filed by US nationals and
companies, that have so far been brought to a decision or a settlement and
which cover the entire range of international commercial transactions and
foreign investment. As of 31 December 1995,211 it had issued 567 Awards212

and 81 Interlocutory and Interim Awards, terminated 877 cases by Order
or Decision, and filed 124 Decisions in 133 other cases. The total number
of cases finalized was 3,892. However, it must be taken into account that
more than 2,300 so-called ‘small claims’ of less than US$250,000 had been
terminated by an Award on Agreed Terms in 1990213 on the basis of a
settlement agreement reached between the two governments, under which
Iran accepted to pay the lump sum214 of US$105 million.215 The total amount
awarded to US parties and paid out of the Security Account, as of the end
of 1995, was US$2,091,696,325.96 plus the dollar equivalents of £303,196,
DM 297,051 and Rials 97,132,598 (excluding interest). The total amount
(excluding interest) awarded to Iran and Iranian parties (not payable out
of the Security Account) was US$883,447,411.71 and the dollar equivalent
of Rials 7,977,343. About US$500 million of this total amount was paid
to Iran on the basis of a Tribunal award ordering the return of frozen
Iranian assets held at the New York Federal Reserve Bank.216

The fact that the Tribunal still exists and has been able to function under
such delicate circumstances is in itself a remarkable contribution in the
history of international arbitration. The published decisions of the Tribunal,
now approaching thirty volumes, constitute an invaluable collection of
materials and jurisprudence on issues of public international law and
international commercial law, which as a source for the development of the
law will not be so easily surpassed in the future.

Settlement of disputes under the Law of the Sea Convention

The 1982 Law of the Sea Convention, in force since 16 November 1994,
contains an elaborate system of dispute settlement, which must be considered
as highly innovative because in most cases it will lead to a binding third-
party decision in one form or another, with arbitration as the default
procedure, if other mechanisms of dispute settlement fail.217 The 1982
Convention and the Agreement for the Implementation of Part XI of the
Convention adopted by the General Assembly on 28 July 1994 make the
peaceful settlement of disputes an integrated part of the Convention. In fact
nearly a quarter of the articles of the Convention are concerned with dispute
settlement.218 It should also be noted at the outset that the dispute settlement
provisions of the Convention proved non-controversial among states,219 as
distinct from the parts dealing with the deep seabed mining regime.

The problem with earlier conventions, not only in the law of the sea,
had been that procedures with binding decisions were either not applied



THE LAW OF THE SEA CONVENTION 299

(as in the case of the 1958 Fishing Convention providing for ad hoc
commissions) or laid down in a separate protocol which was not ratified
by all members to the Convention (the other three 1958 Law of the Sea
Conventions or the 1961 Vienna Convention on Diplomatic Relations,
the 1963 Convention on Consular Relations, the 1969 Convention on
Special Missions, and others). The 1982 Law of the Sea Convention
automatically makes each ratifying state at the same time a party to the
dispute settlement provisions.

The system laid down in Part XV is rather flexible and may be briefly
summarized as follows. As a starting point, states retain their basic
freedom to select the method of dispute settlement in a given case (Article
280). They can choose other mechanisms than those provided for in
Part XV of the Convention. But if this does not result in a settlement,
the parties may return to the basic procedures of Section 1 of Part XV
(Article 281). Article 282 gives priority to dispute settlement procedures
the parties have agreed to in other general, regional or bilateral
instruments leading to a binding decision, including the acceptance of
the optional clause of the International Court of Justice.

If the methods under Section 1 fail to resolve the matter, Section 2
comes into operation which provides for compulsory procedures with
binding decisions at the request of any party to the dispute. However,
there are exceptions with regard to certain types of disputes which are
excluded from this obligation (Section 3). The system in Section 2 gives
the parties four different options of a compulsory settlement procedure
which they may choose by a written declaration (Article 287):
 

1 the International Tribunal for the Law of the Sea in Ham-
burg;

2 the International Court of Justice;
3 an arbitral tribunal established in accordance with Annex

VII to the Convention; or
4 a special arbitral tribunal for the settlement of disputes con-

cerning fisheries, protection and preservation of the marine
environment, marine scientific research, or navigation and
pollution by vessels.

 
These courts and tribunals are competent with regard to all law of the
sea matters submitted to them under the Convention, but also with regard
to other rules of international law if they are not incompatible with the
Convention. Decisions are binding as between the parties and at their
request they can also be based on equity rather than on the law. However,
there is no provision made for enforcement. If the parties by their
declarations have chosen different procedures from the aforementioned
menu, then the dispute is submitted to arbitration in accordance with
Annex VII, defining the dispute settlement procedure which applies in
any case where a settlement under Section 1 fails or where no other type
of procedure has been accepted by both sides.

The dispute settlement system of the 1982 Law of the Sea Convention,
which in the end provides for some form of binding third-party decision,
also lays down the option of non-binding conciliation (Article 284). It is
the only method specially mentioned in Section 1 of Part XV giving
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parties the basic freedom to select the means of dispute settlement. Conciliation
is also expressly mentioned as an option with regard to deep seabed mining
disputes (Article 285). Furthermore, in areas which are traditionally sensitive
from the viewpoint of territorial sovereignty and military activities, or with
regard to fishing and research (from the perspective of developing countries),
states have shown themselves unwilling to accept binding third-party decisions.
The ‘optional exceptions’ under Article 298 permit states to exempt certain
types of disputes from the rules on compulsory jurisdiction. If no declaration
is made to the contrary, then the disputes are covered by compulsory
jurisdiction. Disputes that may be excluded are:
 
1 disputes ‘concerning the interpretation or application of Articles

15, 74 and 83 relating to sea boundary delimitations’;
2 disputes ‘involving historic bays or titles’;
3 disputes concerning military activities, including such activities by

government ships and aircraft engaged in non-commercial service;
4 disputes on law enforcement activities concerning the exercise of

sovereign rights or jurisdiction excluded from compulsory jurisdic-
tion under Article 297 (2) and (3) (questions of marine scientific
research and of fisheries); and

5 disputes in which the Security Council is exercising its functions
under the UN Charter.

 
With regard to some of the disputes belonging to categories (1) and (2),
conciliation is provided for as a method of dispute settlement at the request
of one party.220 Conciliation in these areas was thus the only avenue to
secure general consensus on the acceptance of binding settlement
procedures in general as an integral part of the Convention. It is obligatory
for certain categories of disputes excluded under Section 3 of Part XV
from adjudication or arbitration. Annex V sets out the procedure to be
adopted in voluntary or mandatory conciliation under the Convention
and the provisions largely correspond to those in other recent multilateral
conventions.

Conclusions

Whether the 1982 Law of the Sea Convention will mark a new trend in
international dispute settlement remains to be seen. The same applies to
new developments in international trade agreements,221 such as the 1988
Canada-US Free Trade Agreement,222 the NAFTA223 and GATT under the
new umbrella of the WTO,224 where new mechanisms have been introduced
to overcome the inadequate aspects of pure conciliatory dispute
settlement. But the reasons for these innovations are somewhat specific
to the nature of international trade arrangements and also they differ
in each case. NAFTA, for example, does not generally provide for
binding dispute settlement procedures between the states parties but
follows the model of GATT panel procedures. Moreover, it should be
noted that many Asian members of GATT, for reasons of historical
and cultural traditions, have shown themselves reluctant to use formal dispute
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settlement mechanisms and prefer non-litigious methods of dispute
settlement, as witnessed by the recent APEC225 agreement on a ‘Voluntary
Consultative Dispute Mediation Service’.226 At any rate, the proliferation
of different international courts and tribunals raises the problem of how
to ensure consistency of the law, in view of the fact that there is no
superior decision-making body which could ultimately unify conflicting
decisions on international law.

Since the end of the Cold War there has been no lack of new ideas
concerning the improvement of international dispute settlement. One of
the main goals of the UN Decade of International Law (1990–9)
proclaimed by the UN General Assembly, for example, is the promotion
of methods for the peaceful settlement of disputes between states,
including resort to the International Court of Justice.227 In particular the
non-aligned countries, recently supported by Russia,228 have advanced
the proposal to convene a Third Hague Peace Conference at the end of
the decade (one hundred years after the First Hague Peace Conference)
which may consider a new universal convention on the peaceful
settlement of disputes.229 Another new line of discussion was initiated
by the submission in 1992 of the UN Secretary-General’s ‘Agenda for
Peace’, which apart from advocating the concept of ‘preventive
diplomacy’, inter alia, urged greater reliance by states on the World
Court for the peaceful adjudication of disputes.230

Experience shows, however, that the acceptance of international
adjucation by states cannot exactly be described as enthusiastic. Some
of the reasons for the reluctance of states to accept the optional clause
of the ICJ, for example, are fairly straightforward. For instance, a state
which has just become independent may hesitate for a time before
accepting unfamiliar commitments. Again, states may be reluctant to go
to the ICJ because they prefer other tribunals which are smaller (and
therefore cheaper and more expedient) or more specialized, and offer
more chances of control over the outcome of the proceedings, as in the
case of the Iran-United States Claims Tribunal.

But the reluctance of states to appear before the ICJ also has a more
fundamental significance; it is symptomatic of a distrust which states
feel for arbitration and judicial settlement in general. They are reluctant
to appear before international courts either as plaintiffs or as defendants.
(In the remainder of this chapter, the words ‘court’ and ‘judge’ are used
to include arbitral tribunals as well as courts and judges in the strict
sense.) Despite cynical views to the contrary, this reluctance is seldom
caused by a desire to be able to break international law with impunity;
still, it must be confessed that the absence of a competent court may
sometimes have the effect of tempting a state to break international
law. The rule that the jurisdiction of international courts is dependent
on the consent of states is therefore a defect in international law.
But it is not a fatal defect. International courts hardly existed before
the nineteenth century, but international law managed to work
without them; even today, after the former communist states have
changed their general opposition to international courts on
principle, the actual mechanism of inducing states to follow
international rules and principles does not in essence rest on adjudication.
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Courts are probably an indispensable part of municipal legal systems,
because fear of sanctions imposed by courts is one of the main reasons why
people obey municipal law; international law is different, because states
have other reasons for obeying international law, reasons which have no
counterpart in municipal systems.231 We must resist the temptation to
condemn international law as deficient whenever it fails to resemble
municipal law; international law and municipal law work in different ways,
but that does not mean that one works less effectively than the other.

There are two reasons why it is instructive to consider the reasons which
induce states to distrust international courts. First, such an examination
will serve to refute the conclusion that distrust of international courts
necessarily connotes disrespect for international law. Second, if an
international lawyer is going to persuade states to overcome their distrust
of international courts, he will need to have a very clear understanding of
the fears felt by states before he can hope to show that those fears are
exaggerated or unfounded.

The main reason why states are reluctant to accept the jurisdiction of
an international court is because they believe that judicial decisions are
often unpredictable. It is not that international law in general is uncertain;
but, since most states have competent legal advisers and are fairly law-
abiding, the fact that a dispute cannot be settled by negotiation often
indicates that the relevant law or the facts of the case are uncertain. And
it is these ‘unpredictable’ cases which are most likely to come before an
international court.

States can also point to the prevalence of dissenting opinions as evidence
of the unpredictability of judicial decisions; when several members of a
court dissent from the judgment given by the majority, it is easy to argue
that the case would have been decided the other way if the court had been
differently constituted. If different judges are likely to reach different
decisions, it may seem as if the outcome of litigation is sometimes a matter
of pure chance.

Where the law is uncertain, a judge is likely to be influenced, consciously
or unconsciously, by political considerations. This casts doubt on his
impartiality; and states may be forgiven for thinking that political decisions
should be taken by states and not by courts. The general allegation, however,
that the judges of the ICJ would reflect the political biases present in the
political organs of the UN has been shown to be empirically wrong.232 Be
that as it may, the element of unpredictability in judicial decisions (not
unknown also in national ligitation) may be tolerable in minor cases, but
not when important political issues are at stake. Arbitration treaties
concluded in the early years of the twentieth century often contained clauses
which excluded the obligation to arbitrate in cases affecting the honour or
vital interests of the states concerned.233 Before 1914, writers tried to explain
these clauses by saying that ‘political’ disputes (which were defined in
different ways by different writers) were, by their very nature, incapable of
judicial settlement. This view is now discredited. But the fact that disputes
affecting the vital interests of a state could in theory be decided by an
international court does not alter the fact that states usually refuse to submit
such disputes to international courts in practice.
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An additional factor is that the effects of a court’s decision are not
limited to the facts of a particular case; it is also a precedent for future
cases. Some states distrust the ICJ because they think that its decisions
have changed the law too much. On similar grounds (albeit more with a
view to the effects upon domestic law and national sovereignty), the UK is
discontent with decisions rendered against Britain by the European Court
of Justice in Luxembourg and the European Court of Human Rights in
Strasbourg. Indeed, when a case turns on a point of law about which the
parties honestly hold opposing views, the losing party will always feel
that the court has changed the law. States create law for themselves through
treaties and custom, and are jealous of rival sources,234 such as judicial
precedents; if changes in the law are needed, states prefer to retain the
power of deciding for themselves what the new rules should be.

Conversely, other states distrust international courts because they
think that international courts are too conservative. When a customary
rule is changing, or a state has reasons to hope that the rule is about to
change, a judgment reaffirming the old rule may, through its effect as a
precedent, delay or prevent the change. It is significant that the rich
states, which may be presumed to be satisfied with the status quo, are
much readier to accept the Court’s jurisdiction under the optional clause
than the poor (and presumably dissatisfied) states. Besides, it is only
recently that the number of Third World judges at the Court has begun
to reflect the increased number of independent Third World states.

Although courts sometimes change the law indirectly, their main
function is to apply the existing law; consequently, to expect a court to
be able to settle an international dispute, when one side is demanding a
change in the law, is rather like trying to settle a wage claim by telling
the workers that wages are fixed by the contract of employment and
that contracts can be altered only by mutual agreement. But the difference
between claims for the application of the law and claims for changes in
the law is not always clear. The law itself may be uncertain, and it is
always bad tactics for a state to concede that its position is legally
untenable; consequently, states often make claims in negotiations without
indicating whether their claim is based on the existing law or whether it
amounts to a demand for a change in the law. There is also the paradox
caused by the element of opinio iuris in the formation of new rules of
customary law;235 because a new rule sometimes cannot become law
until it is regarded as being already part of the law, claims for changes in
the law are often disguised as claims for the application of the existing
law. As a result, many cases which appear suitable for judicial settlement
are in fact not so.

Finally, there are also a number of minor reasons for the reluctance
of states to use international courts for the settlement of disputes. To
start judicial proceedings against another state is sometimes regarded as
an unfriendly act; states fear that they will lose face if the court’s decision
goes against them. Moreover, the reluctance of states to go to court
produces a vicious circle, in the sense that the large number of preliminary
objections raised by defendant states before international courts causes
great complexity in the law and makes litigation very expensive and

234 See Chapter 3 above, 35–52.
235 See Chapter 3 above, 44–5.
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236 For example, global settlements
in cases of expropriation, see
Chapter 15 above, 237.

time-consuming; and these consequences in turn intensify the reluctance of
states to appear before international courts, either as plaintiff or as
defendant.

What happens to disputes which states are unwilling to refer to
international courts? Most of them are eventually settled by some political
means of settlement, such as negotiation or mediation; indeed, the creation
of international organizations like the United Nations has increased the
chances of political settlement, by adding to the number of available means
of political settlement. Very often the settlement takes the form of a
compromise,236 or of a ‘package deal’, in which one state makes concessions
in one dispute in return for concessions by the other state in another, more
or less unrelated, dispute.

Alternatively, the dispute can simply result in a stalemate; states are
practically immortal and can afford to wait until a change in the law or in
the balance of power enables them to negotiate a settlement on more
favourable terms. Disputes over title to territory, in particular, can tend to
drag on for centuries, because of the virtually indestructible character of
territory; moreover, the complexity and uncertainty of the facts in most
territorial disputes makes judicial decisions particularly unpredictable, and
the strong emotional attachment felt by peoples for every inch of their
territory, however useless the disputed territory may be, increases the
unpopularity of international courts as a means of settling such disputes.

In the nineteenth century a strong state might take military action to
compel a weak state to accept arbitration; nowadays, changes in the law
and in popular attitudes concerning the use of force make such action
unthinkable, and stalemate has replaced war as the main alternative to
judicial settlement. However, the fact that many disputes lead to stalemate
instead of being settled by a court results in an unnecessary prolongation
of international tension. What is even more serious is that the absence of
compulsory judicial settlement sometimes enables states to break
international law with apparent impunity, saves them even from
condemnation, and thus produces gross injustice (and cynicism about the
effectiveness of international law).

How well founded are the reasons which induce states to distrust
international courts? At one extreme, states are clearly right in thinking
that a court cannot effectively settle a dispute which is concerned with
demands for a change in the law. At the other extreme, the idea that litigation
is an unfriendly act, and necessarily complex, expensive and time-consuming,
is correct only because states have chosen to approach litigation in this
spirit; if states accepted litigation as a normal and desirable means for settling
disputes, and did not try to obstruct international courts, litigation would
become a simple, quick, cheap and amicable process.

As for the central problem of judicial unpredictability, the fears of states
are to some extent well founded, but only in certain cases; in other cases it
is easy to predict the decision of the court. Similarly, as regards the related
problem of vital interests, states sometimes have an exaggerated idea of
what is vital; interests which states regarded as vital (and therefore non-
justiciable) sixty years ago are now seen not to be vital after all, and there
is no logical reason why this process of contraction should not continue.
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Again, the fear of judicial precedents as a source of law is also probably
exaggerated; in international law judicial precedents are merely
persuasive, not binding, and in any case the effect of an unpopular
precedent can always be eliminated by a treaty or by subsequent
developments in customary law.

Finally, one or two suggestions can be made for overcoming the
distrust which states feel for international courts. In the first place, if
states do not want to submit certain categories of disputes to a court,
they should try to define those categories precisely and accept the court’s
jurisdiction over all other categories of disputes; this would avoid the
present situation, where reluctance to accept a court’s jurisdiction over
certain categories of disputes often results in a failure to accept the court’s
jurisdiction at all— or results in an acceptance coupled with vague and
unnecessarily wide reservations. Second, more care should be exercised
in selecting judges. The ideal international judge is someone who
understands the political aspirations of different states, and who, if he is
forced to make a political decision, will do so consciously and wisely, in
an attempt to reach a solution which is acceptable to both parties. The
judge who is loudest in professing his attachment to the letter of the law
and his refusal to be swayed by political considerations often turns out
to be basing his judgments on preconceived political ideas of which he is
not even conscious. Judges of the latter type have been common in the
past. But that is no reason for condemning international courts in general.
The solution is to choose better judges in future.
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Having dealt with the situation of normality, with the international law
governing the peaceful relations between states, the book now turns to the
situation of abnormality, to the rules governing the use of force and armed
conflict.1 The term ‘laws of war’ can have different meanings and refers to
both the rules governing the resort to armed conflict (ius ad bellum) and
the rules governing the actual conduct of armed conflict (ius in bello). It is
reasonable to treat both areas separately, because of the recognized principle
that ius in bello is applicable in cases of armed conflict whether the conflict
is lawful or unlawful under ius ad bellum.2

The present chapter deals with the ius ad bellum and the rules governing
the use of force in international wars, civil wars and in the exercise of the
right of self-determination. The ius in bello, for which increasingly the term
‘international humanitarian law applicable in armed conflicts’ is being used,
and individual criminal responsibility for violations of the laws of war will
be dealt with separately in Chapter 20. Finally, the role of the United Nations
in the maintenance of international peace and security and in dealing with
armed conflicts will be taken up in Chapter 22, after describing the Charter
and the organs of the United Nations in Chapter 21.

Lawful and unlawful wars: developments before 1945

For many centuries Western European attitudes towards the legality of war
were dominated by the teachings of the Roman Catholic Church.3 One of
the first theologians to write on the subject was St Augustine (AD 354–
430), who said:
 

Just wars are usually defined as those which avenge injuries, when
the nation or city against which warlike action is to be directed has
neglected either to punish wrongs committed by its own citizens or
to restore what has been unjustly taken by it. Further, that kind of
war is undoubtedly just which God Himself ordains.

 
These ideas continued to be accepted for over 1,000 years. War was
regarded as a means of obtaining reparation for a prior illegal act
committed by the other side (the reparation sought had to be proportional
to the seriousness of the illegality).4 In addition, wars against unbelievers
and heretics were sometimes (but not always) regarded as being
commanded by God.

In the late sixteenth century the distinction between just and unjust
wars began to break down. Theologians were particularly concerned with



DEVELOPMENTS BEFORE 1945 307

the state of man’s conscience, and admitted that each side would be
blameless if it genuinely believed that it was in the right, even though
one of the sides might have been objectively in the wrong (this was
known as the doctrine of probabilism). Moreover, the category of just
wars (bellum justum) began to be dangerously extended. Although
seventeenth century writers like Hugo Grotius made some attempt to
re-establish traditional doctrines,5 the eighteenth and nineteenth centuries
produced an almost complete abandonment of the distinction between
legal and illegal wars. Wars were said to be justified if they were fought
for the defence of certain vital interests, but each state remained the sole
judge of its vital interests, which were never defined with any attempt at
precision.6 Indeed, the whole doctrine of vital interests probably
constituted, not a legal criterion of the legality of war, but a source for
political justifications and excuses, to be used for propaganda purposes.
The most realistic view of the customary law in the ‘classical’ period of
international law, as it came to stand towards the end of the nineteenth
century,7 is that it placed no limits on the right of states to resort to war.

Some modern writers have suggested that a legal system which made
no distinction between the legal and illegal use of force was not worthy
of the name of law. Certainly this would be true of a system of municipal
law which made no such distinction. Human beings are particularly
vulnerable to physical attack; even the strongest man has to sleep
sometimes, and, while he is asleep, anyone can kill him in a split second,
with a fair chance of escaping detection. Consequently a law against
murder is indispensable for any society composed of human beings. In
the international society of states the position is different. States derive
protection from the fact that they are few in number and are composed
of territory and population. Because states are few in number, an attack
on one state threatens the interests of the other states, which are
therefore likely to come to its help. Similarly, the fact that states are
composed of territory and population means that they cannot be
overpowered instantaneously; until tanks and aircraft were invented,
the time required for a hostile army to penetrate far into another state
was usually long enough for the victim to mobilize resistance and to
obtain help from its allies.

Alliances were, indeed, of crucial importance in the nineteenth century,
the classic period of the balance of power.8 Despite Alexander Pope’s cynical
comment—‘Now, Europe balanced, neither side prevails; For nothing’s
left in either of the scales’ —the balance-of-power system was fairly
successful in making wars rare. The expense, destructiveness and long
duration of wars, and the risks of defeat, meant that wars were not worth
fighting unless a state stood to gain a large amount of territory by going
to war; but a state which seized too much territory threatened the whole
of Europe because it upset the balance of power, and states were usually
deterred from attempting to seize large areas of territory by the knowledge
that such an attempt would unite the rest of Europe against them.

When studying comparative law,9 one often comes across a topic which
is regulated by law in one country and extra-legal factors in another. For
instance, in Germany relations between trade unions and employers are
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regulated by law, but in the United Kingdom, where the whole history of
industrial relations is radically different, they are regulated in a more
informal, extra-legal way, which (despite popular belief) is only slightly
less successful, as a means of preserving industrial peace, than the German
method of doing things. Similarly, in the nineteenth century, the prevention
of violence, which in municipal societies was largely secured by rules of
law, was achieved at the international level by extra-legal factors such as
the balance of power.

Where necessary, the balance-of-power system could be supplemented
by law (in the form of treaties), to deal with special cases. For instance,
treaties of 1815 and 1839 guaranteed Switzerland and Belgium against
attack. Later, the Latin American states persuaded several other states to
sign the second Hague Convention of 1907, which prohibited the use of
force to recover contract debts, unless the debtor state refused to go to
arbitration or refused to carry out the arbitral award.10 The third Hague
Convention of 1907 required war to be preceded by a formal declaration
of war or by an ultimatum containing a conditional declaration of war.11

The unprecedented suffering of the First World War caused a
revolutionary change in attitudes towards war. Nowadays people (at least
in Europe) are accustomed to regard war as an appalling evil. It is hard to
realize that during the eighteenth and nineteenth centuries most people
(except for a few pacifists)12 regarded war in much the same way as they
regarded a hard winter—uncomfortable, certainly, but part of the settled
order of things, and providing excellent opportunities for exhilarating sport;
even the wounded soldier did not regard war as wrong, any more than the
skier with a broken leg regards skiing as wrong. All this changed after
1914, but the law took some time to catch up with public opinion. The
Covenant of the League of Nations, signed in 1919, did not prohibit war
altogether; instead, Article 12(1) provided:
 

The Members of the League agree that, If there should arise
between them any dispute likely to lead to a rupture, they will submit
the matter either to arbitration or judicial settlement or to inquiry by
the Council, and they agree in no case to resort to war until three
months after the award by the arbitrators or the judicial decision, or
the report by the Council.13

 
(The three-month period of delay was intended to allow time for passions
to die down; if states had observed a three-month delay after the
assassination of the Archduke Franz Ferdinand in 1914, it is possible that
the First World War could have been averted.) In addition, members of the
League agreed not to go to war with members complying with an arbitral
award or judicial decision.14

During the 1920s various efforts were made to fill the ‘gaps in the
Covenant’ —that is, to transform the Covenant’s partial prohibition of
war into a total prohibition of war. These efforts culminated in the General
Treaty for the Renunciation of War (otherwise known as the Kellogg-Briand
Pact, or the Pact of Paris), signed in 1928.15 Almost all the states in the
world became parties to this treaty, which provided:  
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The High Contracting Parties solemnly declare…that they
condemn recourse to war for the solution of international
controversies, and renounce it as an instrument of national
policy in their relations with one another.
The High Contracting Parties agree that the settlement or
solution of all disputes or conflicts of whatever nature or of
whatever origin they may be, which may arise among them,
shall never be sought except by pacific means.  

But there is some dispute on whether the Kellogg-Briand Pact of 1928 already
marks a general acceptance of the prohibition of the use of force in the
absolute sense in which it was laid down in Article 2(4) of the UN Charter.

The prohibition of the use of force in the United Nations
Charter

As has been explained in Chapter 2 above, a central feature of the modern
international legal system in comparison with ‘classical’ international
law is the normative attempt to control the use of force. Article 2(4) of
the United Nations Charter provides:
 

All Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent
with the Purposes of the United Nations.16

 
This rule is of universal validity; even the few states which are not
members of the United Nations17 are bound by it because it is also a rule
of customary international law.18

Article 2(4) is well drafted, in so far as it talks of ‘the threat or use of
force’, and not of ‘war’. ‘War’ has a technical (but imprecise) sense in
international law, and states often engage in hostilities while denying that
they are technically in a state of war;19 such hostilities can range from
minor border incidents to extensive military operations, such as the Anglo-
French attempt to occupy the area surrounding the Suez Canal in 1956.20

The distinction between war and hostilities falling short of war may appear
to be a very fine distinction, but it can have important consequences; for
instance, war automatically terminates diplomatic relations and certain
categories of treaties between the belligerent states,21 but hostilities falling
short of war do not; similarly, a technical state of war can have special
effects in municipal law (for example, as regards trading with the enemy22

and internment of enemy subjects).23 Article 2(4) applies to all force,
regardless of whether or not it constitutes a technical state of war.

On the other hand, Article 2(4) is badly drafted, in so far as it prohibits
the threat24 or use of force only ‘against the territorial integrity or political
independence of any state or in any other manner inconsistent with the
Purposes of the United Nations’. This terminology opens up the possibility
of arguing that force used for a wide variety of purposes (for example, to
protect human rights,25 or to enforce any type of legal right belonging to
a state) is legal because it is not aimed ‘against the territorial integrity or
political independence of any state’. But the reference to territorial integrity
or political independence should not distract our attention from the
words ‘or in any other manner inconsistent with the Purposes of the
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United Nations’. Although Article 1 of the Charter, which deals with the
purposes of the United Nations, makes a passing reference to justice and
international law, which could be used to support the argument that force
used in the interests of justice and international law is not illegal, the
overriding purpose mentioned in Article 1 is ‘to maintain international peace
and security’—which must surely indicate that any breach of international
peace is automatically contrary to the purposes of the United Nations.26

This extensive interpretation of Article 2(4) is reinforced by an
examination of other provisions of the Charter. The preamble says that
‘the Peoples of the United Nations [are] determined to save succeeding
generations from the scourge of war, which twice in our lifetime has brought
untold sorrow to mankind’; and Article 2(3) obliges members to ‘settle
their international disputes by peaceful means in such a manner that
international peace and security, and justice, are not endangered’.

The view that Article 2(4) should be broadly interpreted is also supported
by the Corfu Channel case.27 In that case, British warships had been struck
by mines while exercising a right of innocent passage28 in Albanian territorial
waters, and the United Kingdom sent additional warships to sweep the
minefield (‘Operation Retail’). Minesweeping is not included in the right of
innocent passage, but the United Kingdom argued that it had a right to
intervene in order to make sure that the mines29 were produced as evidence
before an international tribunal. The International Court of Justice rejected
this argument:
 

The Court can only regard the alleged right of intervention as the
manifestation of a policy of force, such as has, in the past, given rise
to most serious abuses and such as cannot, whatever be the present
defects in international organization, find a place in international law.

 
The Court went on to say:
 

The United Kingdom Agent…has further classified ‘Operation Retail’
among methods of self-protection or self-help. The Court cannot accept
this defence either. Between independent States, respect for territorial
sovereignty is an essential foundation of international relations.

 
No doubt it may be galling for a strong state to be prohibited from using
force against a weak state which infringes its legal rights; but the Charter is
based on the belief that international law should not be enforced at the
expense of international peace.

A confirmation of the broad normative scope of the prohibition of
armed force in international relations may be found in the Friendly
Relations Declaration, adopted by consensus by the UN General
Assembly in 1970, which states:
 

No State or group of States has the right to intervene, directly or
indirectly, for any reason whatever, in the internal or external affairs
of any other State. Consequently, armed intervention and all other
forms of interference or attempted threats against the personality
of the State or against its political, economic and cultural elements,
are in violation of international law.30  
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But in legal literature the prohibition of the use of force and its limits in
international law have remained the subject of a long-standing
controversy,31 inspired by the wide gap between official rhetoric and
inconsistent actual practice of states in view of the numerous armed
conflicts since 194532 and the ineffectiveness of the UN collective security
system during the Cold War period,33 which has given rise to the question
whether the norm laid down in Article 2(4) can still be regarded as
valid.34 The prevailing view is that the Charter has enacted a
comprehensive rule on the prohibition of the use of force, which has
become recognized as ius cogens35 and still admits only narrow exceptions
to this prohibition. The recent decision by the International Court of
Justice in the Nicaragua case has followed this direction and clarified
some important aspects of relevant customary international law, which
will be discussed in more detail below.36

It is submitted, therefore, that Article 2(4) should be interpreted as
totally prohibiting the threat or use of force. However, there are other
provisions of the Charter which contain exceptions to the principle,
such as concerning military action taken or authorized by the United
Nations or competent regional organizations, which will be dealt with
in Chapter 22 below.37

Self-defence

Self-defence is another exception, although its extent is controversial.
Article 51 of the Charter, which is the legal basis for alliances such
as NATO and the Warsaw Pact38 (dissolved after the break-up of
the USSR), provides:
 

Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs
against a Member of the United Nations, until the Security Council
has taken the measures necessary to maintain international
peace and security. Measures taken by Members in the exercise
of this right of self-defence shall be immediately reported to the
Security Council and shall not in any way affect the authority
and responsibility of the Security Council under the present
Charter to take at any time such action as it deems necessary in
order to maintain or restore international peace and security.

 
There is disagreement about the circumstances in which the right of self-
defence may be exercised.39

Preventive self-defence
The words ‘if an armed attack occurs’, interpreted literally, imply that
the armed attack must have already occurred before force can be used in
self-defence; there is no right of anticipatory self-defence against an
imminent danger of attack. (It is true that the French text uses the words
‘dans le cas ou un membre…est l’objet d’une agression armée’, and a
state can be the object of an attack before the attack occurs. But the
Spanish text (‘en caso de ataque armada’) is closer to the English text.)

However, supporters of a right of anticipatory self-defence40 claim that
Article 51 does not limit the circumstances in which self-defence may be
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exercised; they deny that the word ‘if’, as used in Article 51, means ‘if and
only if’. This argument sometimes takes the extreme form of saying that a
state may use force in defence of a large range of interests, even when there
is neither an actual armed attack nor an imminent danger of one.41 This
view, which is reminiscent of nineteenth-century ideas of vital interests,42 is
generally discredited.43

The difficulty about the approach of the authors supporting a right of
preventive self-defence is that it is hard to imagine why the drafters of the
Charter bothered to stipulate conditions for the exercise of the right of self-
defence unless they intended those conditions to be exhaustive. Supporters
of a right of anticipatory self-defence try to meet this objection in two
ways. First, they argue that the conditions stated in Article 51 cannot be
treated as exhaustive, otherwise the words ‘if an armed attack occurs against
a member’ would have the absurd result of preventing members from
protecting non-members against attack. In practice, members do claim a
right to protect non-members against attack; one of the main purposes of
NATO was to protect West Germany, although West Germany did not
become a member of the United Nations until 1973. In 1945 it was expected
that virtually all states in the world would soon become members of the
United Nations, and therefore the failure of the Charter to mention attacks
on non-members was probably due to an oversight. Second, the
aforementioned authors point out that Article 51 describes self-defence as
an ‘inherent right’, and they suggest that it would be inconsistent for a
provision simultaneously to restrict a right and to recognize that right as
inherent. This argument is less easy to refute and requires further
consideration.

In evaluating whether anticipatory self-defence is incompatible with
the Charter one should first note that Article 51 is an exception to Article
2(4), and it is a general rule of interpretation that exceptions to a
principle should be interpreted restrictively, so as not to undermine the
principle. Article 53 of the Charter provides that parties to regional
arrangements44 may take enforcement action against a ‘renewal of
aggressive policy’ (a term which is much wider than ‘aggression’) on the
part of former enemy states,45 and one may argue that this provision
would be unnecessary if Article 51 permitted anticipatory self-defence.
(The ‘enemy state clause’ has become obsolete since all former enemy
states have become members of the UN and it is likely to be removed in a
future reform of the UN Charter.) It is also significant that the North
Atlantic Treaty and similar treaties based on Article 51 provide only for
defence against armed attacks, and not for defence against imminent
dangers of armed attacks.

Furthermore, unlike many academic writers, the United States did not
invoke a right of anticipatory self-defence in order to justify the ‘quarantine’
imposed on Cuba during the Cuban missiles crisis.46 The United States
realized that such an attitude would have created a precedent which the
Soviet Union could have used against US missile sites in Europe; indeed, on
the same reasoning, virtually every state in the world could have claimed
to be threatened by a build-up of arms in a neighbouring state and
could have resorted to preventive war. It is true that the facts of the Cuban
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missiles crisis are not a good example of the typical situation contemplated
by supporters of the doctrine of anticipatory self-defence, because a
communist attack was probably not imminent; but the question of
whether an attack is imminent is inevitably a question of opinion and
degree, and any rule founded on such a criterion is bound to be subjective
and capable of abuse. To confine self-defence to cases where an armed
attack has actually occurred, on the other hand, would have the merit
of precision; the occurrence of an armed attack is a question of fact
which is usually capable of objective verification.

From the practical point of view, the exclusion of a right of anticipatory
self-defence deprives the ‘innocent’ state of the military advantage of
striking the first blow (although the advantage of striking the first blow in
hostilities between states is almost never as decisive as it can be in a fight
between individuals). But the trouble about anticipatory self-defence is
that a state can seldom be absolutely certain about the other side’s
intentions; in moments of crisis, there is seldom time to check information
suggesting that an attack is imminent. Is a nuclear power entitled to destroy
most of mankind simply because a radar system mistakes a flight of geese
for enemy missiles? (Radar systems have actually made such mistakes in
the past.) Fortunately, during the tensions of the Cold War, neither the
United States nor the Soviet Union had to rely on anticipatory self-defence,
since each had acquired a second-strike capacity (that is, a capacity to
make a crippling nuclear counter-attack on the other side, even after
suffering the effects of a previous all-out nuclear attack launched by the
other side).47

Fear of creating a dangerous precedent is probably the reason why
states seldom invoke anticipatory self-defence in practice. However, one
clear example of a state invoking it occurred in 1981, when Israel bombed
a nuclear reactor in Iraq.48 Israel claimed that the reactor was going to be
used to make atom bombs for use against Israel, and that Israel was
therefore entitled to destroy the reactor as an act of anticipatory self-
defence. The Security Council unanimously condemned Israel’s action.
The United States and the UK said that anticipatory self-defence was not
justified on the facts, inter alia, because there was no evidence that the
reactor had been going to be used for making atom bombs; they did not
deal with the question whether Israel would have been entitled to use
force in anticipatory self-defence if the reactor had constituted a real threat
to Israel. A large number of states, from all parts of the world, said that
anticipatory self-defence was always contrary to international law.49 In
the past, the United Kingdom has argued in favour of anticipatory self-
defence,50 but the Soviet Union has argued that it is illegal.51 In 1986 the
United States invoked anticipatory self-defence against acts of state-
sponsored terrorism to justify the bombing of Libya.52 When Egypt
reinstituted its blockade of the Gulf of Aqaba in 1967,53 Israel’s attack
and occupation of the Sinai was seen by many as a legitimate response.

State practice on the matter is thus rather inconclusive. But a unilateral use
of force merely in view of some deployments of weapons or modernization
of weapons systems in another country is certainly too dangerous to

47 On the legality of nuclear weapons,
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49 SC Res. 487, 19 June 1981, UN
Chronicle, 1981, no. 8, 5–9, 61–74, at
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50 BPIL 1963, 206.
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52 See text below, 316.
53 S.Less, Aqaba, Gulf of, EPIL I
(1992), 197–202.
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be regarded as generally admissible. However, can one realistically expect a
state to ‘be a sitting duck’ and wait until ‘the bombs are actually dropping
on its soil’?54 The present author55 submits that, in the face of a manifestly
imminent armed attack by another state, there is still a right to preventive
self-defence under the Charter as a strictly limited exception, after all
diplomatic means available under the circumstances have been exhausted,
under the conditions of the famous Caroline case,56 which is generally
regarded as the classic illustration of the right to self-defence.57

During the rebellion in Canada in 1837, preparations for subversive
action against the British authorities were made in United States territory.
Although the Government of the United States took measures against the
organization of armed forces upon its soil, there was no time to halt the
activities of the steamer Caroline, which reinforced and supplied the rebels in
Canada from ports in the United States. A British force from Canada crossed
the border to the United States, seized the Caroline in the State of New York,
set her on fire and cast the vessel adrift so that it fell to its destruction over
Niagara Falls. Two citizens of the United States were killed during the attack
on the steamer. American authorities arrested one of the British subjects
involved in the action and charged him with murder and arson.

In the correspondence following Great Britain’s protest, the conditions
under which self-defence could be invoked to invade foreign territory were
formulated by Daniel Webster in a manner that became to be treated as
classic. There must be a ‘necessity of self-defence, instant, overwhelming,
leaving no choice of means, and no moment for deliberation’ and the action
taken must not be ‘unreasonable or excessive’, and it must be ‘limited by
that necessity and kept clearly within it’.58 In many subsequent occasions
the Caroline case was invoked and also employed by the Nuremberg
Tribunal in handling the plea of self-defence raised to the charge of waging
aggressive war.59

It seems hardly likely that the drafters of Article 51 of the UN Charter
should have forgotten the lessons of recent history and to insist, as Greig
puts it, ‘that a state should wait for the aggressor’s blow to fall before
taking positive measures for its own protection’.60 The Tokyo Tribunal, for
example, decided that the Dutch declaration of war upon Japan in December
1941 was justified on the grounds of self-defence, although at that time
Japan had not attacked Dutch territories in the Far East. It sufficed that
Japan had made its war aims, including the seizure of those territories,
known and which had been decided upon at the Imperial Conference of 5
November 1941.61

Self-defence and claims to territory

Self-defence cannot be invoked to settle disputes as to territory. It is unlawful
to attack territory which is in the possession of another state, even though
the state using force may consider that it has a better title to the
territory62 in question than the state in possession. Article 2(3) of
the United Nations Charter requires member states to settle their
disputes by peaceful means,63 and this obligation applies as much to
territorial disputes as to any other class of dispute. The General Assembly’s
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Friendly Relations Declaration of 1970 says that ‘[e]very State has the
duty to refrain from the threat or use of force…as a means of solving
international disputes, including territorial disputes’.64

When Argentina invaded the Falkland Islands in 1982,65 the Security
Council passed a resolution demanding an immediate withdrawal of all
Argentinian forces from the islands;66 this was an implied condemnation of
Argentina’s use of force. Jordan and Uganda voted for this resolution and
said that Argentina’s use of force was illegal, even though they thought that
Argentina had a better title to the Falkland Islands than the United
Kingdom.67 A state in possession of territory is entitled to use force in self-
defence against invasion by a rival claimant, even though the rival claimant
may consider that it has a better title to the territory than the state in
possession.68 Both states that were attacked by Iraq on the basis of territorial
claims in the two Gulf Wars (Iran in 1980 and Kuwait in 1990) were therefore
entitled to self-defence, whatever the merits of Iraq’s claims may have been.69

Self-defence against attacks on ships and aircraft
The attack which gives rise to the right of self-defence need not
necessarily be directed against a state’s territory.70 Article 6 of the North
Atlantic Treaty 1949 provides for collective self-defence against ‘an
armed attack on the territory of any of the parties in Europe or North
America,…on the occupation forces of any party in Europe, on the
islands under the jurisdiction of any party in the North Atlantic
area…or on the vessels or aircraft in this area of any of the parties’. In
the Corfu Channel case the International Court of Justice held that
British warships, attacked while exercising a right of innocent passage
in foreign territorial waters, were entitled to return fire.71

Armed protection of nationals abroad
Most states and most writers agree that attacks on a state’s nationals
resident abroad do not entitle the state to use force in order to defend its
nationals without the consent of the foreign government (so-called
‘military rescue operations’, such as the Stanleyville operations in the
Congo in 1964 by Belgium and the United States, the Israeli rescue
mission at Entebbe in 1976, the abortive attempt of the United States to
rescue the Tehran hostages in 1980).72 The contrary view insists that an
attack on nationals of a state abroad or the failure to provide the kind
of protection to them, as required by international law, should be
assimilated to the law of self-defence.73

In the case of Grenada one of the reasons presented by the United
States to justify the invasion of the island was the alleged danger to
American nationals.74 Mr Robinson, then Legal Adviser of the
Department of State, stated:
 

Protection of nationals is a well-established, narrowly drawn ground
for the use of force which has not been considered to conflict with
the U.N. Charter. While the U.S. has not asserted that protection of
nationals standing alone would constitute a sufficient basis for all
the actions taken by the collective force, it is important to note that
it did clearly justify the landing of U.S. military forces.75
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On policy grounds such a development in international law recognizing
the legality of the use of armed force in the aforementioned type of cases
cannot be welcomed as it would privilege the powerful states enjoying the
capability of undertaking such operations and as claims to protect nationals
abroad could serve, as often in history, as a pretext for intervention.76

Nevertheless, from a moral and political point of view, there are instances
where the use of armed self-help is difficult to condemn. Rescue operations
to protect a state’s own nationals have found approval or understanding
by other States under certain circumstances and have met a relative lack of
condemnation by organs of the United Nations although they have not
been approved as being lawful.77

Armed reprisals

Self-defence does not include a right of armed reprisal;78 if terrorists enter
one state from another, the first state may use force to arrest or expel the
terrorists, but, having done so, it is not entitled to retaliate by attacking the
other state. The Security Council has sometimes condemned Israel for
carrying out armed reprisals against its neighbours and in 1970 the
General Assembly declared that ‘States have a duty to refrain from acts of
reprisal involving the use of force’.79 In April 1986 the United States
bombed Libya, in response to a Libyan terrorist attack against United
States soldiers in West Berlin, but the United States did not try to justify the
bombing as a reprisal. Instead, President Reagan said that the bombing
was justified under Article 51 of the United Nations Charter as a
‘preemptive action against [Libya’s] terrorist installations’ (emphasis
added).80 In other words, the bombing was an act of anticipatory self-
defence81 designed to prevent future acts of terrorism by Libya. The
Foreign Ministers of the non-aligned countries condemned the bombing by
the United States as an ‘unprovoked act of aggression’.82 The use of the
word ‘unprovoked’ suggests that they did not believe that Libya was guilty
of terrorism; on this interpretation, their statement cannot be regarded as
dealing with the question whether the bombing by the United States would
have been legally justified if Libya had been guilty of terrorism.83 Other
armed interventions such as the American invasion of Panama in 198984 or
reprisals, such as the bombing of Baghdad by the United States on 26 June
1993, are equally legally suspect.85

In its Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapons (1996), the ICJ did not examine the question of armed reprisals
in times of peace. But it noted that such reprisals ‘are considered to be
unlawful’.86 The Court also refrained from discussing the different issue of
belligerent reprisals (during times of armed conflict); however, it did observe:
‘in any case any right of recourse to such reprisals would, like self-defence,
be governed inter alia by the principle of proportionality.’87

Immediacy and proportionality

Most important, force used in self-defence must be necessary, immediate
and proportional to the seriousness of the armed attack.88 This is a matter
of common sense; otherwise a minor frontier incident could be made a
pretext for starting an all-out war. The principle of immediacy requires that
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the act of self-defence must be taken immediately subsequent to the armed
attack. The purpose of this requirement is to prevent abuse and military
aggression under the pretext of self-defence long after hostilities have
ceased. But the requirement of immediacy must take the individual
circumstances into account. Therefore, in the Falkland Islands conflict in
1982, although almost a month passed before British forces were prepared
to counterattack, in view of the geographical distance, Britain’s response
was immediate by ordering the Royal Navy to leave for the area of conflict.

The most important limitations on the right to self-defence are the
traditional requirements of proportionality and necessity.89 With regard
to customary international law, in the Nicaragua case the ICJ stated
that ‘there is a specific rule whereby self-defence would warrant only
measures which are proportional to the armed attack and necessary to
respond to it, a rule well established in international law’.90 The Court
confirmed that this dual condition applies equally to Article 51 of the
Charter, ‘whatever the means of force employed’, in its advisory opinion
in the Legality of Nuclear Weapons Case.91 The Court further held:
 

The proportionality principle may thus not in itself exclude the use
of nuclear weapons in self-defence in all circumstances. But at the
same time, a use of force that is proportionate under the law of self-
defence, must, in order to be lawful, also meet the requirements of
the law applicable in armed conflict which comprise in particular
the principles and rules of humanitarian law.92

 
The permissible use of force under Article 51 is restricted to the necessary
minimum required to repulse an attack because retaliation and punitive
measures are forbidden. It is not quite clear, however, whether
proportionality must be measured with a view to the end (definitive
repulsion of the attack or of the danger of its repetition, preservation or
restoration of the status quo ante), with regard to the means employed in
self-defence (necessary and proportional to the violation that gave rise to
self-defence), or with respect to both. But, in essence, proportionality
seems to refer to what is proportionate to repel the attack without
requiring symmetry between the mode of the initial attack and the mode
of response.93 At any rate, Israel’s seven-day bombing of South Lebanon
in August 1993 in response to sporadic Hizbullah rocket attacks on
northern Israel was clearly disproportionate. Further limits to self-
defence are set by the laws of war.94

Collective self-defence
Finally, there is a controversy concerning the scope of collective self-
defence.95 Article 51 of the Charter speaks of ‘individual or collective
self-defence’, and some have argued that a right of collective self-defence
is merely a combination of individual rights of self-defence; states may
exercise collectively a right which any of them might have exercised
individually. The corollary, according to this view, is that no state may
defend another state unless each state could have legally exercised a
right of individual self-defence in the same circumstances; thus, Greece
could not defend Peru against attack, because an attack on Peru does
not affect the rights or interests of Greece.96

State practice lends no support to this view. Under the North Atlantic
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Treaty and similar treaties, each party undertakes to defend every other
party against attack, and this undertaking is not limited to circumstances
where an attack on one party threatens the rights or interests of another
party. According to the International Court of Justice in Nicaragua v. USA,
one state may not defend another state unless that other state claims to be
(and is) the victim of an armed attack and asks the first state to defend it.97

Such requests for assistance were made by Kuwait and Saudi Arabia to the
United States and its allies in August 1990 following the invasion and
occupation of Kuwait by Iraq.98

Civil wars

A civil war can be defined as a war between two or more groups of
inhabitants of the same states one of which may be the government.99 A
civil war may be fought for the control of the government of a state, or it
may be caused by the desire of part of the population to secede100 and form
a new state. While these two types of civil war are the most common, other
types also exist. For example, a rebelling group may simply try to force the
government to make concessions (e.g. to grant regional autonomy). A civil
war may even be fought between parties while the government remains
neutral and ineffective (Lebanon 1975–6).

Most of the wars fought since 1945 have been civil wars; and even
many of the international wars since 1945 have had their roots in civil
wars (for instance, the conflict between the Arab states and Israel developed
out of hostilities which had occurred between the Jewish and Arab
communities in Palestine during the last years of the British mandate.101)
In the modern world, states seldom try to enlarge their territory by sending
their armies to overrun the territory of other states; instead, they increase
their influence by encouraging factions sharing their own ideology to seize
or retain power in other states. The existence of ideologies transcending
national frontiers not only makes civil wars more frequent; it also increases
the dangers of civil wars developing into international wars, because the
rules of international law concerning participation in civil wars by foreign
states are not as clear as the rules prohibiting international wars.102 The
rise of internal ethnic-nationalistic conflicts in many parts of the world
after the end of the East-West conflict has made the topic even more
prominent.103

The individuals who wish to set up a new government or a new state are
often called insurgents,104 and it is proposed to use that term in the present
work; it has the merit of being less emotive than other words, such as
‘rebels’ or ‘revolutionaries’. The party on the other side is often called the
de jure government, or the de jure authorities, but in the present work it is
proposed to use the more neutral expression ‘established authorities’; the
words ‘de jure’ are misleading, because they introduce irrelevant overtones
from the law of recognition,105 and because they imply that international
law is on the side of the established authorities—which is not wholly true.

The legality of civil wars

There is no rule in international law against civil wars. Article 2(4)
of the United Nations Charter prohibits the use or threat of force in
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international relations only. It is possible that each side will regard the
other side as traitors from the point of view of municipal law, but neither
the insurgents nor the established authorities are guilty of any breach of
international law. There may, however, be one exception to this principle.
The use of force to frustrate the exercise of a legal right of self-
determination is generally regarded as illegal nowadays, but it is uncertain
whether such wars (wars of national liberation) should be classified as
international wars or as civil wars. This will be discussed separately in
more detail later.106

A more complicated issue is the lawfulness of intervention by other
states in a civil war in another country. This chapter is concerned only
with unilateral intervention by third states, not with intervention authorized
by the United Nations, which is dealt with in Chapter 22 below.

Participation by other states: help for the insurgents
In international wars, the rules of neutrality assist in giving fairly clear
guidance on which kind of assistance may be lawfully given to a
belligerent state by a neutral state.107 The rules governing foreign
intervention in civil wars are less clear.108 As a general rule, foreign states
are forbidden to give help to the insurgents in a civil war. For instance,
General Assembly resolution 2131 (XX) declares that
 

no State shall organize, assist, foment, finance, incite or tolerate
subversive, terrorist or armed activities directed towards the
violent overthrow of the regime of another State, or interfere in
civil strife in another State.109

 
The rule stated in this resolution has been repeated in later resolutions,110

and was reaffirmed by the International Court of Justice in Nicaragua v.
USA.111 In the early 1980s, the United States adopted a counter-
insurgency strategy against the establishment of the Sandinista regime
in Nicaragua and the subsequent spread of revolutionary movements in
neighbouring countries. The governments under pressure in Central
America received massive American military aid. In addition, the United
States established and financed an anti-government armed force in
Nicaragua, known under the name of the ‘contras’. Nicaragua took the
United States to the International Court of Justice which, although the
United States refused to accept the jurisdiction of the Court,112 proceeded
to a judgment on the merits against the United States which clarified a
number of important legal issues.

The Court held that the United States had broken international law by
aiding the contras, who were rebelling against the government of
Nicaragua. It emphasized that participation in a civil war by ‘organizing
or encouraging the organization of irregular forces or armed bands…for
incursion into the territory of another State’ and by ‘participating in acts
of civil strife…in another State’ was not only an act of illegal intervention
in the domestic affairs of a foreign state, but also a violation of the principle
of the prohibition of the use of force. While the Court clearly viewed the
arming and training of the contras as having involved the threat or use
of force, it was less explicit on the legal evaluation of other forms of
assistance. Thus it considered that the mere supply of funds to the
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108 T.Oppermann, Intervention, EPIL II
(1995), 1436–9; Randelzhofer, Article
2(4), op. cit., 16–7.
109 Res. 2131 (XX), 21 December
1965, UNYb 1965, 94; the resolution
was passed by 109 votes to nil.
110 See, for instance, Brownlie BDIL,
42, and ILM 19 (1980), 534, para. 7.
111 ICJ Rep. 1986, 14, 101–2 and 106–
8. For the Order on the discontinuance
and removal of the case from the list of
the Court see ILM 31 (1992), 103; AJIL
86 (1992), 173–4. On the dispute
concerning this case, see D’Amato,
Nicaragua and International Law: The
‘Academic’ and the Real, AJIL 79
(1985), 657; Kahn, From Nuremberg to
The Hague: The United States Position
in Nicaragua v. United States and the
Development of International Law, Yale
JIL 12 (1987), 1; M.Akehurst, Nicaragua
v. United States of America, Indian JIL
27 (1987), 357; K.Highet, Evidence, the
Court, and the Nicaragua Case, AJIL 81
(1987), 1; G.L. Scott/C.L.Carr, The ICJ
and Compulsory Jurisdiction: The Case
for Closing the Clause, ibid., 57; and the
Appraisals of the ICJ’s Decision:
Nicaragua v. United States (Merits) by
various authors, ibid., 77; T.Gill,
Litigation Strategy at the International
Court, A Case Study of the Nicaragua v.
United States Dispute, 1989;
S.M.Schwebel, Indirect Aggression in
the International Court, in Damrosch/
Scheffer, op. cit., 298–303;
C.Greenwood, The International Court
of Justice and the Use of Force, in V.
Lowe/M.Fitzmaurice (eds), Fifty Years of
the International Court of Justice, 1996,
373–85; J.Crawford, Military Activities
Against Nicaragua Case, EPIL III
(forthcoming). See also Chapters 3, 40,
44 and 18, 284 above.
112 See Chapter 18 above, 284, 289.



320 WARS AND THE RIGHT TO SELF-DETERMINATION

113 Nicaragua v. USA, op. cit., 119,
114 See Randelzhofer, Article 2(4),
op. cit., 115.
115 Ibid., 83–6.
116 Such as H.Lauterpacht,
Revolutionary Activities by Private
Persons Against Foreign States,
AJIL 22 (1928), 105, 126–7.
117 On state responsibility for acts
of private individuals, see Chapter
17 above, 259–60.
118 KCA 1980, 30364, 30385.
119 See text below, 336–8.
120 ICJ Rep. 1986, 14, at 103–4,
105, 110–11, 118–23, 126–7.
121 See text above, 317–18.
122 The question of anticipatory
self-defence (see text above, 311–
14) was not pleaded by the parties
and was therefore not discussed by
the Court.

contras ‘while undoubtedly an act of intervention in the internal affairs of
Nicaragua…does not in itself amount to a use of force’.113

However, the Court failed to indicate any criteria explaining which kinds
of acts of assistance and under which circumstances are to be considered a
threat or use of force.114 Thus, the specific scope of the prohibition of the
indirect use of force under Article 2(4) of the Charter has still remained
unclear with regard to assistance given by a foreign state to the ‘private’
use of force against another state.

The Court further held that Nicaragua was not liable for allowing weapons
to be transported across Nicaraguan territory to insurgents in El Salvador,
because Nicaragua had been unable to stop such transport.115 The implication
is that Nicaragua would have been under a duty to stop such transport if it
had been able to do so. The Court’s judgment does not make clear whether
the weapons were being transported across Nicaraguan territory by private
individuals or whether they were being transported by agents of another
state; presumably the Court thought that this distinction made no difference
to Nicaragua’s legal position. The Court thus seems to have rejected the view
expressed by some writers116 that a state is not under any duty to prevent
private individuals supplying weapons to foreign insurgents.117

An exception to the rule prohibiting assistance to insurgents probably
exists when the established authorities are receiving foreign help. In these
circumstances, states sympathetic to the insurgents often claim a right to
help the insurgents, in order to counterbalance the help obtained by the
established authorities from other states. For instance, after the Soviet
intervention in Afghanistan at the end of 1979, Egypt started providing
military training and weapons for the Muslim insurgents against the Soviet-
backed government, and Saudi Arabia gave money to the insurgents.118

This right of counter-intervention, as it is sometimes called, is often
supported by the argument that counter-intervention is necessary to protect
the independence of the country where the civil war is taking place, on
the grounds that the established authorities have lost popular support
and have become puppets controlled by their foreign supporters.

A more controversial exception to the prohibition against giving foreign
help to the insurgents concerns wars of national liberation.119

Another possible exception to the prohibition against giving help to
insurgents was discussed by the International Court of Justice in Nicaragua
v. USA.120 The United States admitted that it had been aiding the contras,
but argued that such aid was justified as a form of collective self-defence121

because Nicaragua had been supplying weapons to insurgents in El Salvador.
The Court held that self-defence was justified only in response to an armed
attack,122 and said:
 

an armed attack must be understood as including not merely action
by regular armed forces across an international border, but also ‘the
sending by or on behalf of a State of armed bands, groups, irregulars
or mercenaries, which carry out acts of armed force against another
State of such gravity as to amount to’…an actual armed attack…‘or
its substantial involvement therein’. This description, contained in
Article 3, paragraph (g), of the Definition of Aggression annexed to
General Assembly resolution 3314 (XXIX), may be taken to reflect
customary international law. The Court sees no reason to deny that,
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in customary law, the prohibition of armed attacks may apply to
the sending by a State of armed bands to the territory of another
State, if such an operation, because of its scale and effects, would
have been classified as an armed attack rather than as a mere
frontier incident had it been carried out by regular armed forces.
But the Court does not believe that the concept of ‘armed attack’
includes…assistance to rebels in the form of the provision of
weapons or logistical or other support.123

 
The Court’s definition of armed attack was condemned as excessively
narrow, in the dissenting opinions of Judge Schwebel (USA) and Judge
Jennings (UK).124 The Court did not clarify under which circumstances
assistance given to rebel in the form of the supply of weapons or logistical
support must be seen as so massive as to amount to an armed attack.125

When is the point reached that an injured state may defend itself by the
use of force against such indirect forms of intervention by a third state?
In any case, the Court held that the government of Nicaragua was not
responsible for the supply of weapons to the insurgents in El Salvador.126

The United States also pleaded that Nicaragua had attacked Honduras
and Costa Rica. The Court held that this did not justify United States
support for the contras as a form of collective self-defence, because
(among other reasons) Honduras and Costa Rica had not requested
collective self-defence by the United States.127

The United States’ plea of collective self-defence therefore failed on
the facts of the case (because supplying weapons to insurgents in El
Salvador did not constitute an armed attack), but would have succeeded
if the facts had been different. If Nicaragua’s help to insurgents in El
Salvador had amounted to an armed attack (for instance, if Nicaragua
had sent troops to help those insurgents), then El Salvador and the United
States might have been entitled to help insurgents in Nicaragua, as a
form of collective self-defence. To send troops to the territory of a state
without the consent of the government of that state is invasion, which is
listed in Article 3(a) of the General Assembly’s Definition of Aggression
as a form of aggression (and therefore as a form of armed attack).128

Moreover, even though supplying weapons to insurgents does not
constitute an armed attack, it is nevertheless illegal, and the injured state
is therefore entitled to adopt proportionate countermeasures against the
wrongdoing state; but such retaliation can be carried out only by the
injured state, and not by third states, since the right of collective self-
defence can be used only in response to an armed attack.129

The Court held:
 

While an armed attack would give rise to an entitlement to take
collective self-defence, a use of force of a lesser degree of gravity
cannot…produce any entitlement to collective counter-measures
involving the use of force. The acts of which Nicaragua is
accused…could only have justified proportionate counter-
measures on the part of the State which had been the victim of
these acts…They could not justify counter-measures taken by a
third State…and particularly could not justify intervention involving
the use of force.130
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What the decision did not clarify further, however, is what kind of
‘proportionate counter-measures’ may be taken by the state which is the
victim of extensive assistance to insurgents by another state. The General
Assembly’s Definition of Aggression is also unclear on the following. The
expression ‘its substantial involvement therein’ was a compromise between
those states which thought that aggression was committed only by a state
which sent armed bands to attack another state, and those states which
thought that aggression also included supporting such bands or supporting
violent civil strife in another state.131 As often happens with compromise
phrases, its meaning is not absolutely certain. ‘Substantial involvement’
would probably cover the case of a state which permits armed bands to use
its territory as a base for launching attacks against another state (by analogy
with Article 3(f) of the Definition of Aggression); it is uncertain whether it
would cover the case of a state which supplies weapons to armed bands
which launch attacks from the territory of another state against a third
state. However, it is clear from the Court’s judgment that Article 3(g) as a
whole applies to insurgents only if they attack the government of their state
from the territory of another state; if insurgents do not move across state
boundaries, even the most substantial assistance to those insurgents is
incapable of violating Article 3(g) (although it might violate other provisions
of the Definition of Aggression).132

Participation by other states: help for the established
authorities

The theory that help for the established authorities is legal

States have often argued that help given to the established authorities in a
civil war is always legal. The assumption upon which this argument is based
is that the government is the agent of the state,133 and that therefore the
government, until it is definitely overthrown, remains competent to invite
foreign troops into the state’s territory and to seek other forms of foreign
help, whatever the effect which that help may have on the political future of
the state.

Supporters of this ‘rule’ admit the existence of one exception to it; when
the insurgents have been recognized as belligerents,134 the rules of neutrality
applicable to international wars135 come into operation, and foreign help
for the established authorities is no longer lawful. This exception is of no
practical importance nowadays; recognition of belligerency occurred in some
nineteenth-century civil wars, especially the US Civil War of 1861–5,136 but
has virtually never occurred in any civil war during the twentieth century.137

The argument of those supporting the intervention by invitation rule is
that such intervention with the consent of the lawful government constitutes
assistance which does not conflict with any interpretation of the principle
of state sovereignty.138 However, in the light of the abuses in the past of so-
called ‘invitations’139 to intervene, the problem is how to establish what
actually constitutes valid ‘consent by the lawful government’.140

For example, in the cases of Soviet military intervention in Hungary
(1956), Czechoslovakia (1968) and Afghanistan (1979), apart from
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invoking the need to counter foreign aggression or external interference,
the USSR also maintained that it had been invited by the lawful
government. In each of these cases the latter assertion was clearly a
fabricated one.141

Similarly, the United States (in addition to relying on self-defence,
the need to rescue American nationals, and decisions of the OAS) also
invoked the alleged invitation from the lawful government to justify its
military intervention in the Dominican Republic (1965) and in Grenada
(1983).142 In the case of the Dominican Republic, the majority of states
did not accept the American justifications, but regarded the invasion as
illegal interference in the internal affairs of the Dominican Republic.143

In the case of Grenada (1983), the Legal Adviser of the US Department
of State argued, inter alia:
 

The lawful governmental authorities of a State may invite the
assistance in the territory of military forces of other states or
collective organizations in dealing with internal disorder as
well as external threats.144

 
However, the legitimacy of the invitation by the Governor-General Sir
Paul Scoon is open to a number of doubts; namely whether the invitation
was actually made before or after the invasion, and whether the Governor-
General (who had only ceremonial functions under the constitution)
had the authority to extend such an invitation.145

The theory that help for the established authorities is
illegal
The traditional view, that help for the established authorities is legal, is
open to abuse; for instance, during the Spanish Civil War (1936–9),146

Germany and Italy tried to legitimize their help to the nationalists
(insurgents) by prematurely recognizing the nationalists as the de jure
government of Spain. Even apart from such obvious instances of abuse,
there may be situations where it is genuinely hard to say who are the
established authorities and who are the insurgents. Thus, shortly after
the Congo (now Zaire) became independent in 1960, the President
(Kasavubu) and the Prime Minister (Lumumba) came into conflict with
each other and each purported to dismiss the other.147 Again, in Angola,
rival nationalist movements formed two rival governments as soon as
the country became independent in 1975. In such circumstances it is
dangerously easy for foreign states to argue that their own protégés are
the established authorities, and that the other side are the insurgents.

But the traditional view is also open to an even more fundamental
objection. It is based on the idea that the government of a state is
competent to act in the name of the state until it is overthrown. This
idea is a fallacy; the competence of the government to act in the name
of the state is the very thing which is called into question by the outbreak
of a civil war. As Hall puts it:
 

the fact that it has been necessary to call in foreign help is enough
to show that the issue of the conflict would without it be uncertain,
and consequently there is doubt as to which side would ultimately
establish itself as the legal representative of the state.148
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Similarly, the outbreak of a secessionary revolt renders uncertain the status
of the territory concerned and therefore suspends the right of the established
authorities to seek foreign help in order to maintain their control over that
territory.

The idea that foreign states should not intervene on either side in a civil
war is a wise one, otherwise help given by some states to the established
authorities runs the risk of provoking other states into helping the
insurgents.149 It was for this reason that many European states adopted a
policy of non-intervention in the Spanish Civil War; the policy failed, but
only because the fascist and communist dictatorships refused to abide by it.
Non-intervention has received some support as a rule of law in subsequent
state practice; in 1963 the United Kingdom stated before the Sixth
Committee of the UN General Assembly that it
 

considered that, if civil war broke out in a state and the insurgents
did not receive outside help or support, it was unlawful for a foreign
state to intervene, even on the invitation of the regime in power, to
assist in maintaining law and order.150

 
But the practice of states is far from consistent. Only a few years after making
the statement quoted in the previous paragraph, the British Government
supplied arms to the Nigerian Government during the civil war in Nigeria
(1967–70), while refusing to sell arms to the insurgents; the United Kingdom
claimed that it was entitled to help the Nigerian Government because the
insurgents had not been recognized as belligerents. However, help given by
foreign states to a government during a civil war is usually rather limited
unless the rebels have also received help from other states; states seldom send
troops to help the government, and usually confine themselves to supplying
arms. Uncertainty about the legal position may be one reason for this partial
restraint, but fear of provoking counter-intervention by other states on behalf
of the insurgents is probably a more potent motive.

Collective self-defence against subversion

The above United Kingdom statement of support for the rule of non-
intervention was made subject to a condition: ‘if…the insurgents did not
receive outside help or support’. Virtually every state considers itself entitled
to defend an ally against foreign subversion (subversion may consist of
helping to start a revolt, or of helping a revolt which has already started).

Help against subversion can be regarded as a form of collective self-
defence under Article 51 of the United Nations Charter.151 Force used in
self-defence must be proportionate to the other side’s use of force,152 so
foreign help given to the established authorities must be proportionate to
the foreign help given to the insurgents. This is particularly important in
cases where an insurgent movement depends partly on internal support
and partly on foreign help; in such cases foreign help to the established
authorities must not exceed the foreign help to the insurgents. Moreover,
disproportionately extensive help for the established authorities might be
inexpedient in such circumstances, because it would probably provoke a
massive increase in help for the insurgents from the other foreign state, and
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thus add to the dangers of the civil war escalating into an all-out
international war. However, it must be confessed that there is something
artificial in talking about proportionality in such circumstances, because
it will probably be impossible to calculate exactly the amount of foreign
help received by the insurgents.

Article 51 applies only if there has been an armed attack (or, more
doubtfully, if there is an imminent threat of an armed attack). In Nicaragua
v. USA, the International Court of Justice gave a narrow definition of
armed attack; it does not include sending weapons to insurgents.153 On
the other hand, it is obvious that sending troops to help insurgents would
amount to an armed attack.154 Consequently, if one state sends troops to
help insurgents, that is an armed attack, and other states are therefore
entitled to send troops to help the established authorities; but if one state
sends weapons to insurgents, that is not an armed attack, and other states
are therefore not entitled to send weapons to the established authorities—
this represents a serious gap in the law. (The only way to avoid this last
conclusion is to argue that it is always lawful for a foreign state to supply
weapons to the established authorities, whether or not the insurgents have
received weapons from another foreign state.155)

The point at issue in Nicaragua v. USA was whether Nicaragua’s
alleged assistance to insurgents in El Salvador justified United States
assistance to insurgents in Nicaragua, not whether Nicaragua’s alleged
assistance to insurgents in El Salvador justified United States assistance
to the government of El Salvador. But the Court’s ruling that collective
self-defence can be exercised only in response to an armed attack, and
its restrictive definition of armed attack, are probably applicable by
analogy to all forms of collective self-defence against subversion.

Anticipatory self-defence156 is not usually invoked by states in the
context of collective self-defence against subversion. Instead, states
usually claim that their help to the established authorities is a response
to prior foreign aid to the insurgents. For instance, the United States
Government argued that its participation in the fighting in Vietnam
between 1965 and 1973 was justified on the grounds that it was
defending South Vietnam against subversion from North Vietnam, and
that such subversion had started before the United States came to South
Vietnam’s defence. American critics of the US involvement argued that
the insurgents in South Vietnam were an indigenous movement which
received little or no support from North Vietnam, or that North Vietnam’s
aid to the insurgents in South Vietnam was a lawful counter-
intervention,157 provoked by prior US aid to the government of South
Vietnam. There were also many controversies about the effects of the
Geneva accords of 1954 concerning Vietnam.158

Conclusion

It seems to be generally agreed that a state may help the established authorities
of another state against foreign subversion; as regards similar help to the
established authorities against genuine insurgents, state practice is
inconsistent. It is not that some states follow one practice and other states
follow another practice; rather, each state follows one practice one year and
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another practice another year. However, since 1945 there has been a tendency
for states to try to justify their participation in foreign civil wars by saying
that they are defending the established authorities against external
subversion. This is certainly true of the United States’ interventions in the
Lebanon (1958), the Dominican Republic (1965) and Vietnam (1965–73),
and of Cuba’s intervention in the Ogaden (1977–8); even the Soviet Union
made a half-hearted attempt to justify its invasions of Hungary (1956),
Czechoslovakia (1968) and Afghanistan (1979) by arguing that it was
defending those countries against Western subversion. The fact that such
‘justifications’ are often contrary to the facts is beside the point; the
significant thing is the frequency with which the justifications are used (or
abused) —it is almost as if states were implying that intervention in other
circumstances would be illegal.

It is true that British and Soviet arms supplies to the Nigerian government
during the Nigerian Civil War in the late 1960s indicate that foreign states
are sometimes prepared to help the established authorities against genuine
insurgents, as well as against external subversion; but the arms supplies to
Nigeria differed from the interventions listed in the previous paragraph in
one crucial respect—they did not involve the use of the troops of one state
in the territory of another. It may be, therefore, that we are witnessing the
emergence of a new rule of customary law, which will permit states to supply
the established authorities with money and arms during every type of civil
war, but which will forbid states to send troops to help the established
authorities except when foreign subversion is occurring.159

Self-determination and the use of force

The principle of self-determination refers to the right of a people living in
a territory to determine the political and legal status of that territory—
for example, by setting up a state of their own or by choosing to become
part of another state.160 Before 1945 this right was conferred by a few
treaties on the inhabitants of a few territories (for instance, the Treaty of
Versailles 1919 provided for a plebiscite in Upper Silesia, to determine
whether it should form part of Germany or of Poland); but there was
probably no legal right of self-determination in the absence of such treaty
provisions.

The ‘principle of equal rights and self-determination of peoples’ is explicitly
mentioned in the UN Charter in Article 1(2), Article 55, and implicitly referred
to in Articles 73 and 76(b), dealing with colonies and other dependent
territories.161 But these provisions are vague and it is doubtful whether they
lend themselves to establishing specific rights and duties. The Charter leaves
us ignorant on what is a ‘people’, entitled to self-determination, and it does
not specify the legal consequences. It is also ‘one of the great myths’162 that
the drafters of the Charter envisaged self-determination in the way it later
evolved. Their concept of self-determination did not include the right of
dependent peoples to be independent, or even to vote, but was linked to the
equal rights of states (not individuals) in the sense of protecting the people of
one state against interference by another state.
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Since 1945, resolutions passed by the United Nations General
Assembly have attributed a wider scope to the right of self-determination,
and have brought about major changes in international law. The most
important steps were the Declaration on the Granting of Independence
to Colonial Countries and Peoples, adopted unanimously by the General
Assembly in 1960,163 and the two Human Rights Covenants: the
International Covenant on Civil and Political Rights 1966, which entered
into force in March 1976, and the International Covenant on Economic,
Social and Cultural Rights 1966, which entered into force in January
1976.164 The two Covenants have identical Articles 1:

 
1 All peoples have the right of self-determination. By virtue of

that right they freely determine their political status and freely
pursue their economic, social and cultural development.

2 …
3 The States Parties to the present Covenant, including those

having responsibility for the administration of Non-Self-Govern-
ing and Trust Territories, shall promote the realization of the right
of self-determination, and shall respect that right, in conformity
with the provisions of the Charter of the United Nations.

 
The Friendly Relations Declaration of 1970165 is perhaps the most
authoritative document so far, stipulating that the principle of equal
rights and self-determination of peoples includes the right of all peoples
‘freely to determine, without external interference, their political status
and to pursue their economic, social and cultural development’ and the
duty of every state ‘to respect this right in accordance with the provisions
of the Charter’. Methods of achieving self-determination mentioned are
the creation of a sovereign and independent state, the free association or
integration with another state, and the choice of any other political status
freely accepted by the people. Self-determination is recognized by state
practice as a basic principle of international law, to which even the status
of ius cogens is attributed. Article 19 of the International Law
Commission’s Draft Articles on State Responsibility describes as an
‘international crime’, inter alia, ‘a serious breach of an international
obligation of essential importance for safeguarding the right of self-
determination of peoples, such as that prohibiting the establishment or
maintenance by force of colonial domination’.166 As we have seen, in the
East Timor case the ICJ described self-determination as an obligation
erga omnes—however, without any further explanation.167

But what are the exact legal consequences of this principle? This
question can be best clarified by first looking at the practice which
emerged from the process of decolonization and then discussing the more
recent developments relating to the status of suppressed minorities and
other groups.

Mandated territories, trust territories and non-self-
governing territories

Mandated territories

After the First World War, some of the Allies wanted to annex Germany’s
colonies and certain Arabic-speaking areas of the Turkish Empire;
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but their plans were opposed by President Wilson, who wished to secure
recognition for the ideal of self-determination.168 Eventually a compromise
was reached; each of the territories in question was to be administered by
one of the Allies, under the supervision of the League of Nations. This was
known as the mandate system.169 Article 22 of the League of Nations
Covenant implied that the peoples inhabiting the mandated territories would
be allowed to exercise a right of self-determination at some time in the
future, but it did not fix a date for the exercise of that right.170

Trust territories

The United Nations Charter provides for a trusteeship system, modelled on
the League’s mandate system.171 In 1955 there were eleven trust territories,
administered by seven different states. After Palau, the last entity of the
Trust Territory of the Pacific Islands administrated by the United States,172

had chosen free association with the United States in a plebiscite, in 1994
the UN Security Council terminated Palau’s trusteeship status. The
trusteeship system has completed its mission and now has no territories
left. The most complicated case has been the question of South West Africa
(Namibia).

South West Africa (Namibia)
Of the territories administered under the League of Nations mandate system,
all but one became independent before or shortly after the dissolution of
the League in 1946, or were placed under the United Nations trusteeship
system. The exception was South West Africa (Namibia), a former German
colony administered by South Africa.173 The status of South West Africa
has given rise to a prolonged dispute between South Africa and the United
Nations, and to four advisory opinions and two judgments from the
International Court of Justice.174

In its first advisory opinion, the Court said that South Africa was not
obliged to place South West Africa under the trusteeship system. However,
unless it did so, South Africa remained bound by the obligations contained
in the mandate, and the General Assembly succeeded to the supervisory
powers which the League had exercised under the mandate.175 In two further
advisory opinions the Court dealt with the procedure to be followed by the
General Assembly when exercising its supervisory powers.176

These expressions of judicial opinion, being advisory opinions, were
not binding, and South Africa refused to act in accordance with them,
arguing that international supervision of its administration of South West
Africa had lapsed when the League was dissolved in 1946. In 1960 Liberia
and Ethiopia, two former members of the League, instituted contentious
proceedings against South Africa before the International Court of Justice;
they asked the Court to declare that South Africa had violated the mandate
by introducing apartheid into South West Africa. If the Court had decided
for Liberia and Ethiopia, its judgment, unlike the earlier advisory opinions,
would have been binding upon South Africa; that is the big difference
between advisory and contentious proceedings.

However, in 1966 the Court decided that South Africa’s obligations
under the mandate, in so far as they related to the treatment of the
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inhabitants of South West Africa, had been owed to the League, and not
to individual members of the League; the Court therefore dismissed the
cases brought by Ethiopia and Liberia, holding that Ethiopia and Liberia
were not entitled to enforce rights which did not belong to them.177

The Court’s judgment was severely criticized, particularly by African
and Asian states, because the ground on which the Court decided the
case was very similar to an argument which the Court had rejected in
1962, when it had handed down a preliminary judgment rejecting various
pleas by South Africa that it had no jurisdiction to try the case.178 As a
result of changes in the composition of the Court, the judges who had
been in a minority in 1962 found themselves in a majority in 1966, and
proceeded to reverse the effect of the Court’s earlier judgment.

Later in 1966 the General Assembly passed a resolution declaring,
‘that South Africa has failed to fulfil its obligations in respect of the
administration of the mandated territory…and has, in fact, disavowed
the mandate’, and deciding ‘that the mandate…is therefore terminated,
that South Africa has no…right to administer the territory and that
henceforth South West Africa comes under the direct responsibility of
the United Nations’.179

The International Court handed down a further advisory opinion in
1971,180 in which it said that the General Assembly had succeeded to the
League’s supervisory powers181 and had acted lawfully when terminating
the mandate;182 the Court also advised that South Africa was under a
duty to withdraw from South West Africa (or Namibia, as it had been
renamed by the General Assembly), and that other states were obliged,
by a binding resolution passed by the Security Council, to refrain from
any dealings with South Africa which were inconsistent with the
termination of the mandate.183

In 1978 South Africa announced that it was willing in principle to
allow elections to be held in Namibia under United Nations supervision,
which would lead to independence for Namibia. However, South Africa
failed to reach agreement with the United Nations and with the guerrilla
movement in Namibia about safeguards to ensure that there would be no
intimidation during the proposed elections, and for many years South
Africa continued to administer Namibia in defiance of the United
Nations.184 In December 1988 a tripartite agreement, mediated by the
United States, was concluded at the UN headquarters in New York between
Angola, Cuba and South Africa which, after the withdrawal of Cuban
troops from Angola, finally led to the independence of Namibia on the
basis of UN-supervised elections by the UNTAG force, held in November
1989. Thereafter, the remaining South African forces left Namibia and in
March 1990 the independence of Namibia was finally proclaimed.185

Non-self-governing territories186

Article 73 of the United Nations Charter provides:
 

Members of the United Nations which have…responsibilities for
the administration of territories whose peoples have not yet
attained a full measure of self-government recognize the principle
that the interests of the inhabitants of these territories are
paramount, and accept as a sacred trust the obligation to
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promote to the utmost…the well-being of the inhabitants of these
territories, and, to this end:

(a) to ensure, with due respect for the culture of the peoples
concerned, their political, economic, social, and educational
advancement, their just treatment and their protection
against abuses;

(b) to develop self-government, to take due account of the politi-
cal aspirations of the peoples, and to assist them in the pro-
gressive development of their free political institutions, ac-
cording to the particular circumstances of each territory and
its peoples and their varying stages of advancement;

(c) to further international peace and security;
(d) to promote constructive measures of development…; and
(e) to transmit regularly to the Secretary-General for information

purposes, subject to such limitation as security and constitu-
tional considerations may require…information…relating to
economic, social, and educational conditions in the territo-
ries for which they are respectively responsible.187

 
Article 73 applies to colonies and to territories which resemble colonies. In
total, seventy-two territories were enumerated as non-self-governing after
1946, most of which have since gained independence. As of 1994, there
were only seventeen such territories left.188

According to Resolution 1541 (XV) of the General Assembly, there is
a presumption that Article 73 applies to every territory ‘which is
geographically separate and is distinct ethnically and/or culturally from
the country administering it’; this presumption is strengthened if the
territory is in a position of ‘subordination’ to the administering power.189

Thus the General Assembly considered that Article 73 applied to Portugal’s
territories in Africa, even though Portugal claimed that these territories
were not colonies but overseas provinces of Portugal. On the other hand,
the General Assembly has never regarded Northern Ireland as a non-self-
governing territory;190 Northern Ireland is geographically close to the rest
of the United Kingdom, there is little cultural or ethnic difference between
the population of Northern Ireland and the population of the rest of the
United Kingdom, and Northern Ireland is not in a position of
subordination to the United Kingdom, since it is represented in the United
Kingdom Parliament.

Article 73 imposes fewer obligations than the provisions dealing with
the trusteeship system; in particular, it does not provide for supervision by
the United Nations. But in practice, and despite opposition from the colonial
powers, the General Assembly has asserted considerable powers of
supervision, by placing an extensive interpretation on the administering
powers’ duty to submit reports under Article 73(e). Anti-colonialist feeling
increased in the General Assembly as more and more newly independent
states joined the United Nations.

An important landmark in the anti-colonialist trend was Resolution 1514
(XV), passed by the General Assembly on 14 December 1960, by eighty-
nine votes to nil, with nine abstentions.191 This Resolution declares:
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1 The subjection of peoples to alien subjugation and exploita-
tion constitutes a denial of fundamental human rights, is con-
trary to the Charter of the United Nations and is an impedi-
ment to…World peace and co-operation.

2 All peoples have the right to self-determination; by virtue of
that right they freely determine their political status and freely
pursue their economic, social and cultural development.

3 Inadequacy of political, economic, social or educational pre-
paredness should never serve as a pretext for delaying inde-
pendence.

4 All armed action or repressive measures of all kinds directed
against dependent peoples shall cease in order to enable
them to exercise peacefully and freely their right to complete
independence, and the integrity of their national territory shall
be respected.

5 Immediate steps shall be taken, in Trust and Non-Self-Gov-
erning Territories or all other territories which have not yet
attained independence, to transfer all power to the peoples
of those territories…in accordance with their freely expressed
will…in order to enable them to enjoy complete independence
and freedom.

6 Any attempt aimed at the partial or total disruption of the na-
tional unity and the territorial integrity of a country is incom-
patible with the purposes and principles of the Charter of the
United Nations.

 
To put it mildly, the Resolution is a bold interpretation of Article 73 of
the Charter. However, even the (mainly Western) states which had
abstained when the Resolution was adopted in 1960, had by 1970 come
to accept it as an accurate statement of modern international law, a
view which was echoed by the International Court of Justice in the
Namibia and Western Sahara cases.192

Self-determination normally leads to independence, but Resolution
1541 (XV) recognizes that the people of a non-self-governing territory
may choose integration with an independent state, or free association
with an independent state, as an alternative to independence.193

‘Integration’ means that the territor becomes part of an independent
state, as Alaska and Hawaii did when they became part of the United
States. ‘Association’ means that the associated state has internal self-
government, while the independent state with which it is associated is
responsible for foreign affairs and defence. Resolution 1541 (XV) says
that the people of each non-self-governing territory should be allowed
to choose freely between independence, integration and association, but
in practice the General Assembly has shown a bias in favour of
independence as opposed to other forms of self-determination.194

In the case of very small territories (colonial enclaves) adjoining
another state, most members of the United Nations regard union with
the adjoining state as the appropriate method of decolonization,
regardless of the wishes of the inhabitants, who are regarded as too few
to constitute a separate people. This approach is applied only to very
small territories. The General Assembly regarded Western Sahara and
East Timor as too large to be treated as colonial enclaves. It is true that
Morocco and Mauritania annexed Western Sahara195 (a former Spanish
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colony) without the consent of the inhabitants, and that Indonesia annexed
East Timor196 (a former Portuguese colony) also without the consent of the
inhabitants, but Morocco, Mauritania and Indonesia sought to justify their
actions by pretending that the inhabitants had consented; the annexing
states admitted that the inhabitants of Western Sahara and East Timor had
a legal right to self-determination, and the dispute between them and their
many critics at the United Nations was limited to the question of fact as to
whether that right had been respected or violated.197 In the case of East
Timor,198 the International Court confirmed the right of the people of East
Timor to self-determination, but it dismissed the case for lack of jurisdiction.

In the case of the Western Sahara, it was planned to have a referendum to
take place in 1992 to allow the people of the former Spanish colony to decide
on their future.199 However, in May 1996, the UN Security Council resolved
to withdraw the UN MINURSO mission from the territory in view of
obstruction by both Morocco and Polisario (the national liberation movement)
against the determination of the lists of the persons entitled to vote.200

The General Assembly has never accepted the British argument that
the inhabitants of the Falkland Islands are entitled to self-
determination— perhaps because the 1,723 British settlers on the islands
are too few to constitute a people. On the other hand, the General
Assembly has never accepted the Argentinian argument that the Falkland
Islands should be treated as a colonial enclave—probably because they
are too large (4,700 square miles) and too far from Argentina (300 miles).
Instead, the General Assembly has steered a middle course between the
British and Argentinian positions; it  has passed resolutions
recommending the United Kingdom and Argentina to enter into
negotiations to settle their dispute about sovereignty over the islands,
and to terminate the colonial status of the islands. Argentina interprets
termination of colonial status as meaning transfer of the islands to
Argentina; but it could also be interpreted as including other options,
such as independence, or integration or association with the United
Kingdom.201

Double standards?

The legal right of self-determination clearly applies to non-self-governing
territories, trust territories and mandated territories.202 Whether it also
applies to other territories is uncertain. On the one hand, paragraph 2 of
Resolution 1514 (XV) says that all peoples have the right to self-
determination; on the other hand, paragraph 6 of Resolution 1514 (XV)
forbids secession (or maybe only foreign assistance to secessionary
movements). In 1970 the General Assembly declared that the principle of
self-determination did not authorize
 

any action which would dismember…independent States conducting
themselves in compliance with the principle of…self-determination
of peoples… and thus possessed of a government representing
the whole people…without distinction as to race, creed or colour.203
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This might perhaps be interpreted as implying that action to dismember
an independent state is permitted if the government does not represent
the whole people.

In practice, however, organs of the United Nations have shown little
concern for self-determination in territories other than non-self-
governing territories, trust territories and mandated territories. Many
people in the West have accused the United Nations of applying double
standards, but these double standards are inherent in the Charter;
Article 73, dealing with non-self-governing territories, is far more
specific than the vague general references to self-determination in
Articles 1(2) and 55, which are so vague that it is doubtful whether
they create any legal obligation at all.204

Many General Assembly resolutions stated that the inhabitants of
South Africa were entitled to self-determination.205 Since 1970 the General
Assembly has frequently declared that the Palestinians are also entitled
to self-determination;206 none of these resolutions specifies the territories
whose status is affected by self-determination for the Palestinians—self-
determination for the Palestinians could be interpreted as limited to the
West Bank and Gaza, which have been under Israeli military occupation
since 1967 but are not legally part of Israel,207 or it could be interpreted
as implying the total replacement of Israel by a Palestinian state. With
the agreements reached between Israel and the PLO following the historic
event of the signing of the ‘Declaration of Principles on Interim Self-
Government’ in Washington on 13 September 1993, the process has
been now confined to the Gaza Strip, the Jericho area, and the West
Bank, with a number of vexed questions concerning, inter alia, Jerusalem
and the permanent status of the territories (whether independent
statehood or only some form of autonomy) still to be resolved.208

The Palestinians and the inhabitants of South Africa (until the
apartheid regime was abolished) are the only ‘non-colonial’ peoples
whose right to self-determination has been expressly recognized by the
General Assembly. Several states opposed the resolution dealing with
the Palestinians and the inhabitants of South Africa, and some Western
states explained their opposition by arguing that the right of self-
determination did not apply outside the ‘colonial’ context. (But in 1980
the member states of the EEC recognized that the Palestinians were
entitled to self-determination.209) Some Third World states try to rebut
this point by arguing that South Africa and Israel were ‘neo-colonialist’;
most of the whites living in South Africa are the descendants of colonial
settlers, and most of the Jews living in Israel when Israel became
independent in 1948 had entered Palestine as immigrants while it was
being administered by the United Kingdom under a League of Nations
mandate. But, whatever the previous status of South Africa and Palestine
may have been, South Africa and Israel became independent states, and
it is illogical to treat them differently from other independent states. The
General Assembly’s extension of the right of self-determination to the
Palestinians and the inhabitants of South Africa, coupled with its failure
to extend that right to other ‘non-colonial’ peoples, has increased rather
than reduced the problem of double standards.
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Consequences of violations of the right of self-determination

Violation of the right of self-determination creates a situation which has
repercussions on many areas of international law. The effects of the
interaction between the new rule of self-determination and various older
rules of international law are often unclear, and the conclusions suggested
below must be treated as tentative.

Creation of new states
Traditionally, secession was not regarded as creating a new state until the
secessionary movement had established permanent control over the territory
in question.210 Has this rule been altered by the right of self-determination?
Can a national liberation movement claim to be the government of a new
state before it has established permanent control over the territory in
question? The answer is probably no. It is true that the General Assembly
passed a resolution recognizing Guinea-Bissau as an independent state in
1973, while it was still struggling for independence against Portugal, but
many of the states which voted for this resolution argued that the national
liberation movement already controlled most of the territory of Guinea-
Bissau;211 the resolution on Guinea-Bissau thus represents an application
of the traditional test of control (even though the test was probably not
applied as stringently as it usually is), and not the abandonment of the test
of control in favour of some other criterion. In any case, the resolution on
Guinea-Bissau is unique; no other national liberation movement has ever
been recognized by the United Nations as the government of an independent
state while it was still struggling for independence.

On the other hand, a state established in violation of the right of self-
determination is probably a nullity in the eyes of international law. After
1976 South Africa purported to confer independence on a number of black
states (‘Bantustans’)212 established on South African territory in pursuance
of the South African policy of apartheid.213 The General Assembly regarded
apartheid as a violation of the right of self-determination;214 the creation of
‘Bantustans’ was equally illegal and invalid, according to the General
Assembly, because it represented the implementation of apartheid. The
General Assembly urged states not to recognize the Bantustans, and no
state (except South Africa) in fact recognized any of them.215

Title to territory

A state administering a colony is under a legal duty to allow the inhabitants
of that colony to exercise their right of self-determination. Does the state
automatically lose sovereignty over the colony if it fails to carry out that
duty? Opinions differ,216 but in 1960 the International Court of Justice
decided the Right of Passage case on the tacit assumption that this question
should be answered in the negative.217 It is submitted that that assumption
is correct. Self-determination usually leads to independence, but, as we have
just seen, peoples under colonial rule are not usually regarded as forming a
new state until their struggle for independence has been successfully
completed. The view that the colonial power no longer has sovereignty
over its colony would mean that no state would have sovereignty
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over the territory in question while the inhabitants were still struggling for
independence—a conclusion which would raise all kinds of practical and
theoretical difficulties. These difficulties can be avoided if we accept that
the colonial power retains sovereignty until the people have been allowed
to exercise their right of self-determination. In the case of East Timor,218 for
example, Portugal is still formally regarded as the continuing administering
power in spite of the military occupation of East Timor by Indonesia.

Self-determination does not affect boundaries between independent
states. When a colony becomes independent, it succeeds to the boundaries
established by the former colonial power, even though it may dislike
those boundaries and even though those boundaries may artificially
divide an ethnic group. The principle of automatic succession to
boundaries overrides the principle of self-determination.219 Thus,
decolonization in Africa was based on the uti possidetis principle,
borrowed from the experience of the former Spanish colonies in South
and Central America.220 Self-determination in this sense simply meant,
in the words of Thomas Franck, that
 

[p]eoples entitled to self-determination were defined as the
inhabitants of a colony. The exercise of self-determination must
occur, it was reasoned, within the colonial boundaries, which
would remain sacrosanct, unless the people—as a whole—within
those boundaries freely elected to change them by integrating
with another state.221

 
The prevailing view in state practice under the UN Charter, as distinct
from the pre-Charter situation, has been that self-determination is
basically limited to the colonial context, that is to say, to the relationship
between colonies in Africa, Asia and Latin America vis-à-vis the
metropolitan powers. The 1960 UN General Assembly Resolution A/
Res/1514 (XV) stipulated that self-determination was only available ‘in
respect to territory which is geographically separate and is distinct
ethnically and/or culturally from the country administering it’ in
connection with a specific reference to ‘the relationship between the
metropolitan State and the territory concerned’.222 Once independence
was achieved in this context, the right of self-determination was
considered to be consumed. This view was upheld to protect the territorial
integrity of existing states and of the new states emerging from the
decolonization process, as well as in the general interest of maintaining
stability in the international system. It naturally also had the effect of
securing the position of those groups which had assumed power in the
new states against claims of self-determination by other groups within
their territory, disregarding, for example, the arbitrary nature of the
boundaries drawn by colonial powers in Africa. It must be noted, however,
that this predominant view was not entirely unchallenged— for example,
by Germany during its quest for reunification. Furthermore, Articles 1 of
the two 1966 Human Rights Covenants went beyond the colonial context
by indicating that self-determination is not restricted to the liberation of
colonies and then the consummation of this right, but that it may be
continuously exercised by ‘all peoples’.223 The problem is that the text
fails to clarify the legal consequences of this right, although there is
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some interesting practice of the Committee on Human Rights under the
1966 Covenant on Civil and Political Rights.224

The effect of linking self-determination to decolonization in this sense
was to deny a general right to secession of groups within a state. State
practice and cases, such as Tibet, Katanga and Biafra, confirm that
customary international law does not recognize the general legality of
secession as a consequence of the principle of self-determination.225 The
acceptance of such a general right would indeed conflict with fundamental
principles structuring the current international system, such as sovereign
equality, territorial integrity and political independence. On the other hand,
while international law does not acknowledge a general right to secession,
it is also generally agreed that it does not prohibit secession.226 International
law is neutral in this respect, and, in other words, follows reality and the
principle of effectiveness.

The whole problem is connected with the complications with respect to
the recognition of the legality of wars of national liberation and the
lawfulness of military intervention of third states in support of such
movements.

Wars of national liberation

If the people of a particular territory are regarded by international law
as possessing a legal right of self-determination but the state
administering that territory refuses to let them exercise that right, they
may need to fight a war of national liberation in order to achieve self-
determination in practice.227

Western states have always treated wars of national liberation as civil
wars, but communist states and Third World states have regarded them as
international wars; this difference of classification affects the application
of the laws of war,228 but for other purposes it has little practical importance.

There is general agreement that peoples who have a legal right to self-
determination are entitled to fight a war of national liberation. Not even Western
states dissent from this view, if only because there is no rule in international
law against rebellion,229 although they consider that General Assembly
resolutions encouraging wars of national liberation are politically undesirable.

The use of force to prevent the exercise of self-determination is probably
unlawful. Paragraph 4 of General Assembly Resolution 1514 (XV) states
that ‘all armed action or repressive measures of all kinds directed against
dependent peoples shall cease in order to enable them to exercise …their
right to complete independence’.230 Even the Western states, after initial
opposition in the early 1960s, have now accepted that there is a legal duty
not to use force to frustrate the exercise of a legal right to self-determination.
However, there is still disagreement between Western states and other states
about the basis of this rule. Western states regard it as derived solely from
the right of self-determination, and not from Article 2(4) of the United
Nations Charter, because Article 2(4) prohibits the use of force in
international relations only and Western states do not regard the
use of force by a state against its own nationals (including its colonial
subjects) as a use of force in international relations; most Third World
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states regard the rule as derived from Article 2(4) as well as from the
right of self-determination.231

If a state is acting unlawfully when it uses force to prevent the exercise
of a legal right of self-determination, it would seem to follow, as a matter
of logic, that other states are acting equally unlawfully if they help that
state in its struggle to frustrate self-determination.

There is still disagreement between Western states and other states as
regards the legality or illegality of help given by foreign states to national
liberation movements. Paragraph 10 of General Assembly Resolution
2105 (XX), passed on 20 December 1965 by seventy-four votes to six
with twenty-seven abstentions,
 

recognizes the legitimacy of the struggle by peoples under colonial
rule to exercise their right to self-determination and independence
and invites all states to provide material and moral assistance to
the national liberation movements in colonial territories.232

 
But this view is not accepted by Western states, which abstained or voted
against the resolution. Later resolutions233 speak of the right of peoples
struggling against colonial rule to receive ‘support’ from other states;
but this formula is simply an attempt to paper over the disagreement
between the communist and Third World states, which interpret ‘support’
to include material support and/or matériel (i.e. in the form of weapons),
and the Western states, which think that support must be limited to
moral and diplomatic support.234

The General Assembly considered that the right of self-determination
applied not only to peoples under colonial rule, but also to the
Palestinians and the inhabitants of South Africa when it was under the
old regime of apartheid.235 Despite Western opposition, the General
Assembly has passed resolutions urging states to provide material
assistance to the Palestinians and the inhabitants of South Africa in their
armed struggle for self-determination.236

It is difficult to reconcile these resolutions with the general rule against
giving help to insurgents in civil wars.237 It is true that violation of the
right of self-determination is a violation of international law. But breaches
by a state of other rules of international law (for example, the rules
protecting human rights)238 are not treated as justifying help given to
insurgents against that state, and there is no logical reason for treating
violations of the right of self-determination differently from other
breaches of international law.

Alternatively, if wars of national liberation are classified as international
wars and not as civil wars, the General Assembly resolutions which urged
states to help national liberation movements in colonial territories, in
Palestine and South Africa, are hard to reconcile with the rules of
international law concerning international wars. The use of force in
international relations is normally prohibited by international law; there
are some exceptions to this rule, but the only one which has any possible
relevance to wars of national liberation is collective self-defence against
armed attack.239 This assumes that the rules of self-defence, which apply in
the event of an armed attack against a state, can be extended by analogy to
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an armed attack against a people who are not yet a state—an assumption
which many lawyers in the West are unwilling to make. Foreign states seldom
send their armed forces to help national liberation movements; instead,
they usually confine themselves to providing weapons and military bases.

Accordingly, intervention by foreign states in wars of national liberation
would be lawful only if it could be shown that the national liberation
movement (or the people whom it claims to represent) was the victim of an
armed attack. But wars of national liberation usually start with an armed
attack by (not against) the national liberation movement, in order to overthrow
the rule of the government which had previously been administering the
territory peacefully. Some Third World writers and diplomats have tried to
get round this objection by looking at the issue in a longer historical perspective
and by arguing that the original acquisition of colonies by European states240

involved the use of force and that colonialism therefore constitutes a form of
permanent or continuing aggression. But not all colonies were acquired by
conquest; some were acquired by cession from native rulers, or by other
peaceful means. Even when colonies were acquired by conquest, the conquest
was lawful under the rules of international law which existed at the time241

and was completed a long time ago. It is absurd to suggest that a right of
collective self-defence can be exercised today against an attack which was
successfully and lawfully completed centuries ago; one might just as well
argue that the United Kingdom can now reopen the hostilities with France in
response to the Norman Conquest of 1066.242

New developments
The problems of minorities and of the special category of indigenous
peoples,243 which have been addressed in Chapter 6 above,244 have led to
a vivid discussion as to whether such groups have a right to self-
determination or whether a new definition of self-determination is required
to accommodate extreme situations.245 The debate was reinforced by the
minority problems arising in Yugoslavia and Eastern Europe after the
break-up of the USSR.246 Contemporary international law for the
protection of minorities offers only a rather rudimentary framework built
around the cornerstone of the general rules on non-discrimination in
combination with Article 27 of the Covenant on Civil and Political Rights,
which provides:
 

In those States in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right,
in community with the other members of their group, to enjoy their
culture, to profess and practise their own religion, or to use their
own language.247

 
It implies that minorities, at least in principle, do not have a right to secession
(in the sense of ‘external’ self-determination); they are restricted to a right
of some form of autonomy within the given state structure (sometimes called
‘internal’ self-determination).

This conclusion is supported by the wording of Article 27 of the
Political Covenant which does not grant minorities a right to secession, but
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only limited rights to ‘enjoy their own culture, to profess and practise
their own religion, or to use their own language’. Minorities are not, as
such, recognized as legal subjects of international law.248 Even the rights
in Article 27 are formulated as individual rights, rights of the members
belonging to a minority, and not as a collective right, although there is a
tendency in the literature to move towards a group-orientated view.249

The right of self-determination, in Article 1 of the Covenant, is reserved
to ‘peoples’. From the text, a systematic interpretation and the drafting
history of this document, it is clear that, at least in the sense of the right
to secession, self-determination is not a right of minorities in existing
states, not even of ethnic ones with a relatively clear territorial basis
within a state. This is confirmed by later pertinent instruments, including
the Friendly Relations Declaration250 and the 1992 UN Declaration on
Minorities,251 all of which, when granting certain rights, place emphasis
on the preservation of the territorial integrity of States. Article 8(4) of
the 1992 Declaration notes: ‘Nothing in the present Declaration may be
construed as permitting any activity contrary to the purposes and
principles of the United Nations, including sovereign equality, territorial
integrity and political independence of States.’ The right to self-
determination and to secession is not mentioned in the Declaration.
International law also excludes a right of neighbouring ‘mother countries’
to intervene by force under the title or pretext of protecting sections of
the population of other states with which they have a particular
affiliation, as was, for example, invoked by Hitler in the case of the
Sudeten Germans to begin the conquest of Czechoslovakia.

Again, neither the Covenant nor any other provision of international
law prohibits minorities (as any other group in a state) from seeking
secession. In principle, to put it crudely, from the viewpoint of international
law, the armed struggle of a minority for independence is nothing more
than a civil war, the outcome of which has to be awaited, except for those
rules relevant to internal armed conflict and limits imposed by human
rights standards.252 Thus, other states are entitled to recognize the successful
secession of a minority, unless it has come about by the military intervention
of third parties. The case of Bangladesh (former East Pakistan) which
declared its independence in March 1971 is a special one, because India’s
military intervention in October 1971 in the civil war and its armed conflict
with Pakistan was caused, inter alia, by the tremendous burden caused by
about ten million refugees (90 per cent of whom were Hindus) who had
fled to India. It must also be seen against the background of the conflict
between India and Pakistan over Kashmir. (Pakistan recognized the
independence of Bangladesh in February 1974.253)

In the literature, one finds a variety of proposals for an interpretation
of the right of minorities to self-determination which go beyond these
results. Some propositions are rather radical, trying to turn the fact that
the world has recently seen an increasing number of victorious secessionist
movements into a general right under international law, by advocating
the need for a new interpretation of a ‘post-colonial right of self-
determination’.254 Such proposals, however, are neither desirable, nor
are they realistic. They are undesirable because the prospect of an infinite
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cycle of the creation of numerous new states, many of which seem hardly
viable in economic and political terms, would undermine the international
order—in the absence of an unlikely world government—and strangle the
existing international institutions. If we have 3,000 or more ‘minorities’,
in- or excluding ‘indigenous peoples’, are we to support the idea of having
as many entities claiming the right to become states and members of the
United Nations and still expect the organization to function? In addition,
in many cases the recognition of the right of secession of minorities would
lead to new minorities then being submitted to the rule of the separatist
government.255 It is also not realistic because states are unlikely to agree to
dig their own grave and accept a general entitlement of internal groups to
secession as a legal principle threatening their territorial integrity.

But there are also more modest proposals focusing on certain extreme
and exceptional situations. Some authors argue that, if internal conflict
between a government and an ethnic group has escalated into genocidal
actions, as a means of last resort, ‘secession becomes a legitimate response
which should be shielded by the international community’.256

A particularly interesting reasoning has been advanced by Thomas
Franck, who finds that in circumstances in which
 

a minority within a sovereign state—especially if it occupies a
discrete territory within that state—persistently and egregiously is
denied political and social equality and the opportunity to retain its
cultural identity…it is conceivable that international law will define
such repression, prohibited by the Political Covenant, as coming
within a somewhat stretched definition of colonialism. Such
repression, even by an independent state not normally thought to
be ‘imperial’ would then give rise to a right of ‘decolonization’.257

 
It is submitted that these are only proposals de lege ferenda, which are not
likely to succeed in practice. There is not much hope currently of fundamental
changes in the international regime protecting minorities even on the regional
European level in view of the resistance of important states to accept the
most modest reform proposals. The source of this reluctance is, of course,
the fear of destabilization and disintegration affecting the territorial integrity
and sovereignty of states, if more far-reaching rights were granted to certain
sections of the population. The experience of Russian intervention in
Chechnya and the reaction of other states is particularly illuminating.
Western states have limited themselves, so it seems, in the interest of not
further destabilizing Yeltsin and the process of economic and political reform
in Russia, to criticizing the disproportionality of the attacks on the civilian
population, but have insisted that the matter is, in principle, within the
domestic affairs of the Russian Federation.258 Similarly, one could point to
the fate of the Kurds.259 Even in the case of Eritrea, which seceded from
Ethiopia with the consent of the new government, after Colonel Menghistu
had been overthrown, and on the basis of the recognition of the right to
self-determination and secession in the new Constitution of Ethiopia, the
reaction of other states in Africa was that of concern regarding an
unfavourable precedent, in view of the principle of uti posseditis.260



THE EFFECTIVENESS OF THE MODERN RULES 341

The effectiveness of the modern rules against the use
of force

For over fifty years since 1945 the world has been relatively free from
international wars, despite the existence of acute political tensions which
would almost certainly have led to war in previous ages. Such fighting
as has occurred has mostly taken the form of civil wars, although there
is always a danger that civil wars will escalate into international wars,
as the war in Vietnam did in the 1960s. It would be foolish to suggest
that international law is largely responsible for the infrequency of wars;
the destructiveness of modern warfare is a much more potent factor.
The popular revulsion against the destructiveness of modern war gave
rise to rules of law against the use of force; but those rules have in turn
served to augment popular revulsion against war (just as laws against
homicide are simultaneously a consequence and a cause of popular
revulsion against homicide).

The biggest defect in the modern rules is that they are often imprecise.
Practice has done little to reduce this imprecision. Many states want to
retain the possibility of using force in certain circumstances, but they
know that an interpretation which allowed them to do so would also
allow other states to use force against them; so they ‘keep their options
open’ by failing to adopt a clear attitude towards the problem of
interpretation. In moments of crisis a state will be tempted to exploit
such uncertainties in the law; its sense of objectivity will be lost, and it
may genuinely come to believe that a doubtful interpretation which suits
its interests is well founded. In theory the organs of the United Nations
ought to strengthen and clarify the rules by deciding whether they have
been broken in particular cases. But sometimes the member states of the
United Nations which consider that a particular state has acted legally
are as numerous as those which consider that it has acted illegally, and
in such cases the United Nations is unable to reach any decision (for
instance, it was for this reason that the United Nations adopted a ‘neutral’
attitude to the fighting between Israel and its neighbours in 1967 and
1973261). Sometimes, moreover, a state may hope to escape censure at
the United Nations if it uses force on a small scale (for example, the
Indonesian ‘confrontation’ with Malaysia in 1963–6), or if it achieves a
quick victory which presents the world with a fait accompli (for example,
the Arab-Israeli Six-Day War in June 1967).

But although there are cases where the rules are unclear, and where the
United Nations adopts ambiguous attitudes, there are also other cases
where the law is perfectly clear; the rules may be blurred around the edges,
but they have a hard core of certainty. And in cases of this second type the
law exercises a real restraining influence on the actions of states.
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20 Means of waging war and
criminal  responsibi l i ty:  ius in
bello

 
This chapter deals with the rules governing the actual conduct of hostilities,
once an armed conflict has broken out (ius in bello).1 For most purposes,
this body of law can be treated as separate from the rules governing the
resort to the use of armed force (ius ad bellum).2 The basic reason is the
consideration that, if it is not possible to fully prevent war (and history so
far shows that it is indeed not possible), then at least warfare should be
made subject to certain humanitarian restrictions in the interest of protecting,
for example, prisoners, the wounded and the civilian population, or by
prohibiting certain kinds of weapons.

There are a number of problems concerning the situations in which this
body of law becomes applicable. On the one hand, although formal
declarations of war are no longer a criterion because they have become
uncommon,3 still the distinction between a situation of ‘war’ or ‘peace’,
between armed conflict and non-armed conflict, is not always easy to make.
On the other hand, the rules pertaining to international armed conflict do
not necessarily fully apply to non-international armed conflict, such as in
the case of civil wars. The term ‘international humanitarian law’, which is
frequently used to describe the area dealt with in this chapter, suggests that
there is some synthesis between the laws of war and international human
rights.4 But that is far from being generally accepted, simply because it is
quite unclear which of these human rights actually apply in times of war
(which does not mean that human rights instruments are entirely irrelevant
to situations of armed conflict and military occupation).

Finally, it should be noted that the legal issues of disarmament and arms
control, including the problems of the demilitarization or neutralization of
certain areas, are beyond the scope of the following.5 They are not directly
relevant to the actual conduct of armed conflict.

Lawful and unlawful means of waging war

The eighteenth and nineteenth centuries, which saw the abandonment of
any attempt by international law to restrict the right of states to go to war,
also saw the growth of rules regulating the way in which wars should be
fought.6 Nor was this a coincidence; in the days when the theory of the just
war had been dominant, each side had usually considered that the other
side’s cause was unjust, and it had therefore tended to treat the other side
as mere bandits, lacking any right to fair treatment.

To many people it seems a paradox that war, the ultimate breakdown
in law and order, should be fought in accordance with rules of law; why
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should a nation fighting for survival allow its struggle to be impeded by
legal restrictions? Part of the answer lies in the fact that nations did not
regard themselves as fighting for survival in the eighteenth and nineteenth
centuries. Wars were seldom fought for ideological reasons and tended
not to rouse the same intensity of passion as twentieth century wars. In an
age when governments interfered little with the lives of their subjects, a
change of sovereignty over territory had little effect on the way of life of
the inhabitants, who consequently tended to be philosophical about the
prospect of defeat in war. In any case, the balance-of-power system7 deterred
the territorial aggrandizement of states and therefore limited the territorial
changes which would otherwise have resulted from wars. The balance-of-
power system also necessitated flexibility in political alignments and meant
that a state’s enemy today might be its ally tomorrow; this naturally had
a restraining effect on the degree of brutality practised in wars, because
states did not want to arouse undying bitterness among potential allies.

Even more important than these political considerations was the fact
that the laws of war were designed mainly to prevent unnecessary
suffering. ‘Unnecessary suffering’ meant suffering which would produce
no military advantage, or a military advantage which was very small in
comparison with the amount of suffering involved. However, there were
a few exceptions to this general rule; for instance, it was and still is
forbidden to torture prisoners in order to obtain information, although
the military advantage could be enormous in certain cases. Violations of
the laws of war were therefore rare, because the military advantage to
be gained by breaking those laws was almost always outweighed by
disadvantages such as reprisals, loss of neutral goodwill, and so on.

Wars in the eighteenth and nineteenth centuries were wars between
armed forces, rather than wars between peoples. ‘The destruction of the
enemy’s military force is the foundation-stone of all action in war,’ wrote
Clausewitz, the greatest military writer of the nineteenth century.8 It was
therefore easy for international law to protect civilians. But the protection
was never absolute; for instance, an army besieging a town was entitled
to hasten the fall of the town by preventing food from entering the town
and by preventing civilian inhabitants from leaving. In other words, the
army compelled the town to surrender by starving the civilian inhabitants.
Moreover, Clausewitz explained that ‘destruction of the enemy’s military
power’ meant that ‘the military power must be…reduced to such a state
as not to be able to prosecute the war’; ‘the aim of all action in war is to
disarm the enemy’. Consequently, rules grew up to protect even members
of the armed forces who were hors de combat—the sick and wounded,
prisoners of war, and so on.9 Although Clausewitz said that the laws of
war were ‘almost imperceptible and hardly worth mentioning’, the reason
for their imperceptibility was that they accorded so perfectly with the
limits of military necessity:10 ‘if we find civilized nations do not put their
prisoners to death, do not devastate towns and countries, this is because
their intelligence…has taught them more effectual means of applying force
than these rude acts of mere instinct.’

In the second half of the nineteenth century states began to issue manuals
of military law; containing a restatement of the laws of war, for use by
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their commanders in the field. A famous example is the Lieber Code. It was
prepared by Dr Francis Lieber from Columbia University in 1863 as the
‘Instructions for the Government of Armies of the United States in the
Field’.11 Such manuals led to greater respect for the laws of war, as well as
more precision in their formulation. At the same time, the laws of war,
which had hitherto been derived almost entirely from customary law, began
to be codified and extended by treaties. The first agreement was the 1856
Paris Declaration Respecting Maritime Law.12 The chief treaties were the
Geneva Conventions of 1864 and 1906: the Convention for the
Amelioration of the Condition of the Wounded in Armies in the Field and
the Convention for the Amelioration of the Condition of the Wounded and
Sick in Armies in the Field, the three Hague Conventions of 1899 (mainly
on the law of land and maritime warfare), and the thirteen Hague
Conventions of 1907, which dealt with most of the remaining aspects of
the laws of war.13 Although these treaties were of course binding only on
the states which became parties to them, nearly all of them stated rules
which either were already part of customary law or subsequently came to
be accepted as new customary law.

Since the First World War further treaties on the laws of war have been
concluded from time to time. The London Treaty of 1930 and the Protocol
of 1936 sought to regulate the use of submarines;14 the Geneva Protocol of
1925 prohibited the use of gas and bacteriological warfare;15 a convention
and a protocol was signed at The Hague in 1954 for the protection of
cultural property (for example, works of art) in the event of armed conflict;16

a convention of 1972 prohibited the use and possession of bacteriological
(biological) and toxin weapons;17 a convention of 1977 prohibited the
military use of environmental modification techniques;18 and a convention
and three protocols were signed in 1980 to limit the use of cruel or
indiscriminate non-nuclear weapons, such as incendiary weapons (for
example, napalm), land-mines and booby-traps, particularly their use against
civilians.19 The First Review Conference of the 1980 Convention on Certain
Conventional Weapons, held in 1995, adopted new protocols on blinding
laser weapons and land-mines.20 More important, however, are the two
Geneva Conventions of 1929 for the protection of sick and wounded
soldiers, of sick and wounded sailors and of prisoners of war, and the four
Geneva Conventions of 1949 for the protection of sick and wounded
soldiers, of sick and wounded sailors, of prisoners of war and of civilians,
together with two protocols of 1977 which supplements the 1949
Conventions.21 The scope of the Civilians’ Convention is much less than its
name implies; it is mainly concerned with protecting only two classes of
civilians: those who find themselves in enemy territory at the outbreak of
war, and those who inhabit territory which is overrun and occupied by the
enemy during the war. But the Convention does contain some provisions
which apply to all civilians, wherever they may be; for instance, it prohibits
attacks on civilian hospitals. Articles 48–60 of the First Protocol of 1977
go much further in protecting civilians against attacks.

Ratification of such treaties by states varies considerably.22 States have
been reluctant to ratify conventions of the type formulated at The Hague.
The 1980 Convention prohibiting the use of certain weapons, for example,
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has only fifty-seven parties (1995), and some of its protocols even less.
The 1925 Geneva Protocol for the Prohibition of the Use in War of
Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods
of Warfare has 145 parties (1995). The recent Convention on the
Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on Their Destruction, which will enter into force
on 29 April 1997, 180 days after the deposit of the sixty-fifth instrument
of ratification (by Hungary in 1996), has so far been signed by only 100
states.23 Moreover, many types of weapons are still not regulated at all
by treaties. The most positive result has so far been achieved in the case
of the 1949 Geneva Conventions where ratification is now virtually
universal (1996:186 states).24 In the case of the 1977 Additional Protocol
I, however, far fewer states have decided to become parties (1996:134
states).25 With the accession of Cyprus on 18 March 1996 to the 1977
Additional Protocol II, the number of states party to the Protocol reached
135.26 It is notable that only forty-seven states have so far made the
declaration provided for under Article 90 of Protocol I recognizing the
competence of an International Fact-Finding Commission to inquire into
allegations made by other state parties of a violation of the Protocol.27

The codification of the laws of war in treaties did not diminish the
continuing role of customary principles. This is expressed in the so-
called ‘Martens Clause’ which was laid down in the Preamble to the
1899 Hague Convention II:
 

Until a more complete code of the laws of war is issued, the high
contracting Parties think it right to declare that in cases not
included in the Regulations adopted by them, populations and
belligerents remain under the protection and empire of the
principles of international law, as they result from the usages
established between civilised nations, from the laws of humanity
and the requirements of the public conscience.28

 
The creation of new law by treaties has tended to lag far behind the
development of military technology. For instance, until the First Protocol
of 1977 there was no treaty dealing with the bombing of civilians. This
would not have mattered much if the customary law on the subject had
been clear, but it was not. State practice concerning the laws of war develops
mainly during wartime, and therefore lacks continuity; major wars are
infrequent, and nowadays technological changes occur so rapidly that
each war differs radically from the previous war. It is also difficult to
establish an opinio iuris,29 because states seldom give legal reasons for
what they do in wartime. Nor do war crimes trials do much to clarify the
law.30 For instance, not a single German was prosecuted after the Second
World War for organizing mass bombing raids; it is understandable that
the Allies were reluctant to prosecute Germans for doing what the Allies
had also done on an even larger scale, but the result is that there is no
judicial pronouncement on the legality of bombing.31 Meanwhile, the
Hague Conventions of 1899 and 1907 are still technically in force, but
the fact that many of their provisions are manifestly inappropriate
to modern conditions has often tempted states to break them.
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There are two further factors which have encouraged violations of the
laws of war during the twentieth century. In the first place, the First and
Second World Wars produced more bitter feelings than previous wars; they
were fought for ideological reasons, and for virtually unlimited objectives.
Belligerent states no longer sought to achieve a delicate adjustment to the
balance of power, but adopted a policy of unconditional surrender, which
naturally spurred on the other side to fight to the death. Second, economic
and technological changes vastly increased the military advantage to be
gained by breaking the laws of war. (There are exceptions, of course; for
instance, killing prisoners of war still produces little military advantage,
and the relevant rules of law therefore stand a good chance of surviving.)
In particular, the distinction between the armed forces and civilians is largely
illusory, now that the whole of a country’s economy is geared to the war
effort. Destruction of factories, and even the killing of factory workers,
produces a military advantage which would have been inconceivable in
earlier times; and the invention of the aircraft has given belligerent states
the means to carry out such acts.

Nuclear weapons

In 1961 the United Nations General Assembly passed a resolution declaring
that the use of nuclear weapons was illegal.32 fifty-five states (consisting
mainly of communist and Third World countries) voted in favour of the
resolution, twenty states (consisting mainly of Western countries) voted
against, and twenty-six states (consisting mainly of Latin American
countries) abstained. The divergence between the positions of the communist
and Western countries is explained by the fact that the Soviet superiority in
conventional (that is, non-nuclear) forces in Europe was so great (before
the withdrawal of the Red Army from Eastern Europe) that the Western
countries would have been compelled to use nuclear weapons in order to
defend themselves against an invasion of Western Europe by Soviet
conventional forces; consequently, the Western countries argued that the
use of nuclear weapons is not contrary to international law. The Soviet
Union, on the other hand, was able to win Third World goodwill by
subscribing to the view that the use of nuclear weapons is illegal, because it
knew that it would not need to be the first state to use them; if Western
countries had used them first, the Soviet Union would have been able to
justify its own use of nuclear weapons by means of the doctrine of reprisals.33

A General Assembly resolution of this type is, at the most, merely evidence
of customary law,34 but the voting figures for this resolution show the absence
of a generally accepted custom. The Western powers, at any rate, are
probably entitled to claim that the resolution has no legal effect on them,
since they have consistently repudiated the ideas stated in it.

Certain rules of international law might be extended by analogy to deal
with nuclear weapons. For instance, Article 23(a) of the Hague Regulations
1907 declares that it is forbidden ‘to employ poison or poisoned weapons’,
and the Geneva Gas Protocol 1925 prohibits ‘the use in war of
asphyxiating, poisonous or other gases, and of all analogous liquids,
materials or devices’. It is arguable that the fall-out caused by nuclear weapons
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resembles poison, but the analogy is not close enough to be absolutely
compelling; fall-out is only a side-effect of nuclear weapons, whereas
poisoning is the main (if not the sole) effect of using poison gas.

Alternatively, nuclear weapons could be compared with the mass
bombing raids of the Second World War; but there was no treaty
prohibiting those raids, and it would be difficult to argue that they were
contrary to customary law, in the light of the extensive use of them by
both sides in the Second World War. If Articles 48–60 of the First Protocol
of 1977 had been in force during the Second World War, they would
have prohibited many of the bombing raids which occurred during that
war. Article 48 of the 1977 Protocol I states as a basic rule:
 

In order to ensure respect for and protection of the civilian population
and civilian objects, the Parties to the conflict shall at all times
distinguish between the civilian population and combatants and
between civilian objects and military objectives and accordingly shall
direct their operations only against military objectives.35

 
But the United States, when signing the First Protocol in 1977, placed
on record its ‘understanding…that the rules established by this Protocol
were not intended to have any effect on and do not regulate or prohibit
the use of nuclear weapons’.36 Similar statements were made by the British
and French governments.

There remains the underlying principle that acts of war should not
cause unnecessary suffering, that is, suffering out of all proportion to
the military advantage to be gained from those acts. Nuclear weapons
cause enormous suffering, but they can also produce an enormous
military advantage; if nuclear weapons had not been used against Japan
in 1945, the war against Japan might have lasted at least another year.37

It would therefore be unwise to conclude that the use of nuclear weapons
is unlawful in all circumstances.

But, even if we accept that the use of nuclear weapons is sometimes
lawful, this does not mean that the laws of war restricting the use of
‘conventional’ weapons are obsolete. To drop a nuclear bomb on a city
may be lawful because the military advantage gained by destroying
military installations, factories, means of communication, and so on,
outweighs the suffering; but to drop a conventional bomb deliberately
on a school or hospital in the same city would be illegal, because there
would be no military advantage to outweigh the suffering. Thus, while
the international community, including the nuclear powers, has not yet
arrived at an explicit agreement concerning the use or non-use of nuclear
weapons, this does not mean that the general principles and other
customary rules of the laws of war which apply to the use of weapons
and methods of warfare are irrelevant. In fact, the United States and the
United Kingdom have at times confirmed that they are applicable.38

The issue of the legality of the use of nuclear weapons was brought
before the International Court of Justice on the basis of two requests for an
advisory opinion, one filed by the World Health Organization (WHO) on 3
September 1993, the other filed by the UN General Assembly on 6 January
1996. As it was doubtful whether the request on the question of legality of
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the use by a state of nuclear weapons in armed conflict submitted by the
WHO was within the mandate of the WHO,39 it was supplemented by the
request from the UN General Assembly which has the competence to ask
the Court any kind of legal question. The request was embodied in General
Assembly resolution 49/75K, adopted on 15 December 1994, in which the
General Assembly decided, acting on the basis of Article 96(1) of the UN
Charter, to ask the ICJ ‘urgently to render its advisory opinion on the
following question: “Is the threat or use of nuclear weapons in any
circumstance permitted under international law?”’40

This case is interesting because combined pressure from NGOs and a
majority of states managed to overcome the strong resistance of the
great nuclear powers, in particular the United States, the UK and France,
and to put the question to the Court. The International Court of Justice
received a petition signed by more than one million persons declaring
themselves against the legality of nuclear weapons with reference, inter
alia, to the ‘Martens Clause’.41 During the public hearings in the Peace
Palace in The Hague, which took place from 30 October to 15 November
1995, the majority of the twenty-one states and the WHO taking part
expressed their opposition against the legality of these weapons. The
Japanese delegation included the mayors of the cities of Hiroshima and
Nagasaki.42

On 8 July 1996, the Court delivered its advisory opinions on both requests.
The request made by the WHO was dismissed (by eleven votes to three)43

with the reasoning that under the ‘principle of speciality’, which governs
international organizations and limits their powers,44 the WHO had no
competence to deal with the legality of the use of nuclear weapons, even in
view of their health and environmental effects.45 With regard to the request
filed by the General Assembly, different majorities emerged among the judges
concerning different steps of the decision. The Court found that there is neither
in customary nor conventional law ‘any specific authorization of the threat
or use of nuclear weapons’ (unanimously), but also no ‘comprehensive and
universal prohibition’ (by eleven votes to three). The Court further replied
(unanimously) that ‘[a] threat or use of force by means of nuclear weapons
that is contrary to Article 2, paragraph 4, of the United Nations Charter and
that fails to meet all the requirements of Article 51, is unlawful’ and that it
‘should also be compatible with the requirements of the international law
applicable in armed conflict, particularly those of the principles of international
humanitarian law, as well as with specific obligations under treaties and other
undertakings which expressly deal with nuclear weapons’. The most
controversial finding (by seven votes to seven, by the President’s casting vote)
is rather mysterious:
 

It follows from the above-mentioned requirements that the threat or
use of nuclear weapons would generally be contrary to the rules of
international law applicable in armed conflict, and in particular the
principles and rules of humanitarian law.

However, in view of the current state of international law, and of
the elements of fact at its disposal, the Court cannot conclude defi-
nitely whether the threat or use of nuclear weapons would be lawful
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or unlawful in an extreme circumstance of self-defence, in which
the very survival of a State would be at stake.46

 
As noted by Judge Higgins in her Dissenting Opinion: ‘the Court
effectively pronounces a non liquet on the key issue on the grounds of
uncertainty in the present state of the law, and of facts.’47 The main
holding is inconclusive and also the reasons give no answer to the question
of when the use of nuclear weapons is actually to be considered legal or
illegal. Instead, the Court (unanimously) agreed that there was an
obligation to ‘pursue in good faith and bring to a conclusion negotiations
leading to nuclear disarmament in all its aspects under strict and effective
international control’. Recently, the Treaty on the Non-Proliferation of
Nuclear Weapons was prolonged for an indefinite period. While the
treaty confirms the privileges of the five official nuclear powers, which
are also the five permanent members of the UN Security Council, to
keep their arsenals of nuclear weapons and excludes the possession of
such weapons by other state parties, it also contains the obligation to
conduct negotiations in good faith to discontinue the nuclear arms race
and to achieve nuclear disarmament under international control.48

A related matter (but not an issue of the laws of war) is the legality of
nuclear tests which are conducted in peacetime to ascertain whether nuclear
weapons function effectively, what the results of their use are and to
improve their development.49 There are a number of limited bilateral and
multilateral treaties which contain special provisions on this matter, and a
comprehensive test ban has been laid down in a recent multilateral treaty.50

The legal situation regarding the rights of third countries affected by such
tests has not been authoritatively clarified, although it is clear that in the
case of transfrontier damage caused by a testing state to the territory or
population of another state there is international responsibility on the
part of the testing state. When the ICJ was seised by cases brought in
1973 by Australia and New Zealand against France concerning its
atmospheric nuclear tests in the Pacific,51 the Court indicated certain
provisional measures of protection against France in an order of 22 June
1973; but in its judgments of 20 December 1974 the Court held that it no
longer had to render a decision because it found that France had meanwhile
legally bound itself by a unilateral declaration52 that it would discontinue
atmospheric tests in the South Pacific.

Recent French underground nuclear tests in the South Pacific53 again
led to action before the Court. On 21 August 1995, New Zealand filed a
request for an ‘Examination of the Situation in Accordance with Paragraph
63 of the Court’s Judgment of 20 December 1974 in the Nuclear Tests
(New Zealand v. France) Case’, accompanied by a request for the indication
of provisional measures. Australia filed an application for permission to
intervene on 23 August 1995, followed by similar applications54 by Samoa,
the Solomon Islands, the Marshall Islands and the Federated States of
Micronesia. However, on 22 September 1995, only one month after the
filing of New Zealand’s request, the Court issued an Order deciding
that the request did ‘not fall within the provisions of the said
paragraph 63 and must consequently be dismissed’.55 The reasoning of the
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Court that the 1973 cases concerned atmospheric testing, while the present
case concerned underground tests, confirms a recent tendency of the Court
to interpret its jurisdiction rather narrowly.

The law of neutrality and economic uses of maritime warfare

In modern international law the traditional law of neutrality governing the
legal status of a state which does not take part in a war between other
states56 has become complicated due to the rules on the use of force57 and
the collective security system laid down in the UN Charter.58 Its state has
been described as ‘chaotic’.59 One of the areas in which the traditional rules
have retained much of their relative clarity concerns the economic uses of
maritime warfare.

The sea has always been used for the transport of merchandise, and for
centuries one of the main objects of naval warfare has been to cripple the
enemy’s economy.60 Enemy merchant ships may be seized at sea; the rules
of naval warfare are thus different from the rules of land warfare, which
prohibit (or used to prohibit) the seizure of private enemy-owned property,
subject to certain exceptions.61 In addition, neutral merchant ships can be
seized if they try to carry contraband62 to the enemy, or if they try to run
(that is, break through) a blockade.63 (Neutral shipowners who carry
contraband or who run a blockade are not acting illegally—nor is their
national state acting illegally by permitting them to behave in this way—
but they run the risk of confiscation if they are caught.)

In the eighteenth and nineteenth centuries goods were divided into
three classes: absolute contraband, conditional contraband and free
goods. Neutral ships carrying absolute contraband (that is, goods
having an obvious military use, such as gunpowder) to an enemy
country were always liable to seizure; neutral ships carrying free
goods (for example, luxuries such as silk) to an enemy country were
never liable to seizure; neutral ships carrying other goods (that is,
conditional contraband, such as food or cloth) were liable to seizure if
the goods were intended for the enemy government, but not if they
were intended for private individuals in the enemy country. The
distinctions between the three categories were never very precise, and
belligerent states had a certain discretion in deciding what constituted
absolute or conditional contraband. In the First and Second World
Wars the whole economy of each of the belligerents was geared to the
war effort, in a way unknown in previous wars, and consequently
virtually all goods came to be listed as absolute contraband, even
though they had been treated as conditional contraband or free goods
in previous wars.

In the eighteenth and nineteenth centuries belligerent states were also
entitled to blockade an enemy coastline, that is, to send warships to sail up
and down near the enemy coastline in order to prevent other ships reaching
or leaving enemy ports. Neutral ships which tried to run (that is, break
through) a blockade were liable to seizure; but the right of seizure arose
only if the blockade reached a certain degree of effectiveness. During the
First World War German mines and submarines made it impossible for
Allied warships to operate near the German coast; instead, the Allies
instituted a ‘long-distance blockade’, stopping neutral vessels hundreds of
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miles from the German coast and seizing them if they were found to be
carrying goods destined for Germany. Neutral states protested against
this extension of the concept of blockade, and against the changes in the
practice relating to contraband; but, after the entry of the United States
into the war, neutral states were too few and weak to secure respect for
their views.

Belligerent warships are entitled to stop and search neutral merchant
ships (except in neutral territorial waters), to see whether they are carrying
contraband or trying to run a blockade; if the search confirms the suspicion,
the merchant ship is taken into port to be condemned as a ‘lawful prize’ by
a Prize Court set up for this purpose by the captor state.64 However, during
the First and Second World Wars this practice was altered in several respects.
In particular, it became more common to sink merchant ships instead of
capturing them. Before 1914 there was controversy about the circumstances
in which it was lawful to sink merchant ships, but on one point there was
agreement; the warship had to rescue the crew of the sunk merchant ship.
All this changed with the invention of the submarine.65 The German policy
of sinking merchant ships at sight, without rescuing their crews, provoked
the United States into declaring war on Germany in 1917, but both sides
adopted a similar policy in the Second World War. The Nuremberg Tribunal
held that this policy was unlawful, but did not punish the German leaders
for following it, because the Allies had done the same.66

Whether the experience of the attacks by Iran on neutral ships destined
for Iraq in the First Gulf War (1980–8) and the reaction of the United
States to reflag oil tankers of third countries in order to protect them
has led to any different legal situation is open to doubt.67 A recent study
by Wolff Heintschel von Heinegg of the developments since 1945
concludes that the law of prize has not been extensively modified by the
practice of states.68 The current state of the law may be summarized as
follows: belligerent states have broad discretion in determining whether
vessels, aircraft and goods have ‘enemy’ character. In principle, all ships,
whatever their nationality or function, are subject to visit, search and
diversion beyond neutral territorial waters. Private enemy property, unless
it enjoys special protection, may be captured and seized if it is found
outside neutral jurisdiction. The right of capture and seizure does not
apply to neutral vessels and goods, unless they contribute to the fighting
or war sustaining efforts of the enemy. The law of prize applies in an
international armed conflict irrespective of whether there is a ‘state of
war’. Prize measures, whether applied by the aggressor or the victim
during ongoing hostilities, do not confer permanently valid legal titles
over neutral private property.

Reprisals

Reprisals are one of the main means of forcing states to obey the laws of
war—and indeed of forcing them to obey international law in general.69

A reprisal is an act which would normally be illegal but which is rendered
lawful by a prior illegal act committed by the state against which the
reprisal is directed; it is a form of retaliation against the prior illegal act.
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Reprisals may be used only when other means of redress (for example,
protests and warnings) have failed.70

Reprisals have an undoubted deterrent effect; it was fear of reprisals
which prevented gas being used during the Second World War. But reprisals
often cause hardship for innocent persons, and consequently the four Geneva
Conventions of 1949 forbid reprisals against the persons, buildings, vessels,
equipment and property protected by those Conventions.

Rules governing the conduct of civil wars

Under customary international law, it was uncertain whether the laws of
war protecting civilians, the sick and wounded, prisoners of war, and so
on, applied to all civil wars regardless of recognition of belligerency. The
appalling brutality of the Spanish civil war showed how unsatisfactory this
position was, and Article 3 of each of the four Geneva Conventions of
1949 tried to remedy the situation by extending some of the more basic
laws of war to civil wars.71 In the Nicaragua case, the ICJ clarified that
common Article 3 is more than a mere treaty provision. The Court viewed
it as an expression of ‘fundamental general principles of humanitarian law’
which are legally valid independent of any treaty basis. Reflecting ‘elementary
considerations of humanity’, Article 3 is thus a minimum yardstick forming
also part of customary law.72

The Second Protocol to the 1949 Conventions, signed in 1977, goes
further than Article 3 of the 1949 Conventions, by extending more (but
not all) of the laws of war to civil wars.73 Protocol II has a relatively high
threshold of application; according to Article 1(1), it applies to armed
conflicts
 

which take place in the territory of a High Contracting Party between
its armed forces and dissident armed forces or other organized armed
groups which, under responsible command, exercise such control
over a part of its territory as to enable them to carry out sustained
and concerted military operations and to implement this Protocol.

 
Paragraph 2 continues:
 

This Protocol shall not apply to situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of violence
and other acts of a similar nature, as not being armed conflicts.

 
Article 1(4) of the First Protocol to the 1949 Conventions, also signed in
1977, goes further still by classifying as international wars for the purposes
of applying the rules contained in the First Protocol (and also perhaps, by
implication, for the purposes of applying the laws of war in general):74

 
armed conflicts in which peoples are fighting against colonial
domination and alien occupation and against racist regimes in the
exercise of their right of self-determination.  
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Article 3 has not worked well in practice, and it remains to be seen
whether the 1977 Protocols will enjoy more success.75 In a civil war
each side tends to regard the other side as traitors, which does not create
a favourable climate for the application of the laws of war. Moreover,
civil wars are often fought by guerrillas or other irregular forces, which
makes it difficult to distinguish between combatants and civilians.76 Even
when a civil war is ‘internationalized’ by the participation of foreign
troops, experience in Vietnam between 1965 and 1973 indicates that
the likelihood of compliance with the laws of war is not noticeably
increased. However, fear of reprisals and fear of war crimes trials have
sometimes secured a certain amount of compliance with Article 3. Desire
to make a favourable impression on foreign public opinion has also
often acted as a restraining influence.

A number of internal armed conflicts in the 1970s and 1980s which
escalated following the intervention of third states (Cuba in Angola and
Ethiopia; South Africa in Angola and Mozambique; Vietnam in Kampuchea;
Syria and Israel in the Lebanon; the USSR in Afghanistan) have shown that
common Article 3 and Article 1(4) of the Second Additional Protocol (which
only reclassifies ‘wars of national liberation’ as ‘international armed conflicts’)
are not sufficient.77 Although there has been some debate on the
‘internationalization’ of civil wars by such intervention, state practice, in
principle, viewed them still as purely internal conflicts. As we have seen in
the recent conflicts in Bosnia, Rwanda, Afghanistan, Liberia and Chechnya,
unfortunately, often not even the most elementary of these minimum
standards are observed. Modern humanitarian law still needs to be adopted
fully to internal situations of war.78

War crimes trials

War crimes trials are another means of forcing states to obey the laws of
war.79 For centuries, members of the armed forces and other persons who
commit breaches (or, at any rate, serious breaches) of the laws of war have
been liable to prosecution. Theoretically any state may try them (under the
principle of universal jurisdiction),80 but in practice jurisdiction is usually
exercised by a state on the opposite side in the relevant war. There is obviously
a danger that war crimes trials may sometimes degenerate into mere
instruments of revenge, but abolition of a state’s right to try enemy nationals
for war crimes would mean that many guilty men would escape punishment.
It is rare to find a state trying its own nationals for war crimes, although
such trials do sometimes occur, and are usually used to create a favourable
impression on neutral public opinion; for instance, in November 1968
Nigeria tried a Nigerian officer for shooting a Biafran prisoner, and executed
him in front of British television cameras. One could also mention the
Vietnam case of My Lai tried in the United States,81 or the investigation into
the tragedy caused by Israeli forces in the Palestinian refugee camps of Sabra
and Shatila in the Lebanon.82

Defendants in war crimes trials often put forward the defence that they
were carrying out the orders of a superior, but this defence rarely succeeds.
The general view is that superior orders are not a defence, but that they
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may be taken into account to reduce the level of punishment imposed. A
few cases, however, treat superior orders as a valid defence to minor
charges.83

War criminals should be distinguished from ‘unprivileged belligerents’,
such as spies.84 Unprivileged belligerents are not entitled to be treated as
prisoners of war, and may be shot upon capture, provided that their status
as unprivileged belligerents is proved by a fair trial. But unprivileged
belligerents, and the states which employ them, are not guilty of violating
the laws of war; the state employing them is under no obligation to pay
compensation for their activities, as it would have been if those activities
had been contrary to international law. Similarly, a spy who returns to his
own forces cannot subsequently be punished for spying; there is no similar
rule of international law extinguishing a war criminal’s liability.

The Nuremberg Tribunal, which (like the Tokyo Tribunal) was set up by
an inter-Allied agreement at the end of the Second World War, tried the German
leaders not only for war crimes, but also for crimes against peace and crimes
against humanity.85 Crimes against peace were defined in the Tribunal’s Charter
as ‘planning, preparation, initiation or waging of a war of aggression, or a
war in violation of international treaties’. This provision in the Tribunal’s
Charter was criticized by some people as retroactive legislation. Clearly a
war of aggression was illegal under the Kellogg-Briand Pact, but there was
nothing in the Kellogg-Briand Pact to indicate that aggression was a crime,86

or that the Pact imposed obligations on individuals. However, a number of
unratified treaties and League of Nations resolutions dating from the 1920s,87

which can be regarded as evidence of customary law, did declare specifically
that aggression was a crime. It should be noted that liability for crimes against
peace falls only on the leaders of the state, and not on the ordinary soldiers
who take part in a war of aggression. In this respect crimes against peace
differ from war crimes (and from crimes against humanity).

As for the question of individual liability, pre-existing types of
‘international crimes’, such as war crimes, entailed individual liability, and
it was therefore reasonable to apply the principle of individual liability by
analogy to the new international crime of aggression.

The accusation about retroactive legislation is closer to the truth as
regards crimes against humanity.88 These were defined in the Tribunal’s
Charter as follows:
 

murder, extermination, enslavement, deportation and other
inhumane acts committed against any civilian population before or
during the war, or persecutions on political, racial or religious
grounds in execution of or in connection with any crime within the
jurisdiction of the Tribunal, whether or not in violation of the domestic
law of the country where perpetrated.

 
In some respects, crimes against humanity are wider than war crimes; they
can be committed before a war as well as during a war, and they can be
directed against ‘any civilian population’, including the wrongdoing state’s
own population. The prohibition of ‘crimes against humanity’ thus
constituted an exception to the old rule that a state was entitled to treat its
nationals as it pleased;89 and it is fairly clear that this prohibition was not
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accepted as part of international law before 1945. However, the Tribunal
restricted the scope of crimes against humanity by stressing the words
‘in execution of or in connection with any crime within the jurisdiction
of the Tribunal’, and by interpreting the words ‘any crime’ to mean ‘any
other crime within the jurisdiction of the Tribunal’—that is, war crimes
and crimes against peace. In other words, an act can constitute a crime
against humanity only if it is ‘in execution of or in connection with’ a
war crime or crime against peace. Thus, confiscation of Jewish property
in Germany before the Second World War would have constituted a
crime against humanity if the property had been used to finance a war
of aggression, but not if it had been used to finance the Olympic Games.
(But this restriction on the scope of crimes against humanity was not
followed in some of the other post-war war crimes trials.)90

Whether certain provisions in the Charter of the Nuremberg Tribunal
constituted retroactive legislation has remained a matter of dispute. Be
that as it may, while it is true that retroactive legislation can lead to
injustice in certain cases, anyone who thinks that justice demanded the
acquittal of the men convicted at Nuremberg has a very peculiar idea of
justice.91 In any case, there can be no complaints about retroactive
legislation in future cases; the judgment of the Nuremberg Tribunal
constitutes a precedent for the future, and the principles laid down in
the Charter and judgment of the Tribunal were later approved by the
General Assembly (in 1946) and by the International Law Commission
which was asked by the Assembly in 1947 to prepare a draft code relating
to the Nuremberg principles.

However, in practice the Nuremberg and Tokyo Tribunals remained
isolated precedents for the next five decades, in spite of many wars of
aggression and atrocities, such as the genocide committed by the Khmer
Rouge in Cambodia, which would have also called for the application
of their principles. The projects of the International Law Commission92

on a draft Code of Crimes against the Peace and Security of Mankind93

and on a permanent international criminal court to deal with war crimes94

failed to make progress until the events in former Yugoslavia and in
Rwanda led to a historic turning point.

The International Criminal Tribunal for the Former
Yugoslavia
The massive violence and brutality in the war that erupted in former
Yugoslavia,95 with an unprecedented scale in Europe since 1945 of mass
killings and the implementation of policies of so-called ‘ethnic cleansing’,
the existence of concentration camps and organized torture and rape,96

caused the UN Security Council to decide to establish, by its resolution
827 of 25 May 1993, an ad hoc international criminal tribunal which
would be required to ‘try those persons responsible for serious breaches
of international humanitarian law committed on the territory of Former
Yugoslavia between 1 January 1991 and a date to be determined by the
Council after peace has been restored’.97 This decision was based upon
Chapter VII of the UN Charter98 and followed a report that the Council
had requested from the UN Secretary-General.99 The Statute of the Tribunal
as proposed by the Secretary-General was approved without change.
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Jurisdiction of the Tribunal

The jurisdiction of the Tribunal is limited both in territorial and temporal
respects.100 It does not extend beyond the territorial bounds of the former
Yugoslavia.101 Its temporal jurisdiction extends to the period beginning from
1 January 1991102 to the date which the Security Council will eventually
determine for the restoration of peace and security. The starting date was
chosen as a neutral date in order not to prejudice the question of the
international or internal nature of the conflict and in order to cover all crimes
by whomsoever committed in the territory of former Yugoslavia in 1991.103

The subject-matter jurisdiction of the Tribunal is intended to be limited
to those violations of international humanitarian law, the customary law
nature of which is beyond any doubt and which have also customarily led
to the criminal responsibility of the individual: grave breaches of the Geneva
Conventions, violations of the laws or customs of war, the crime of genocide
and crimes against humanity.104 Thus, care was taken to avoid any criticism
that the principle of nullem crimen sine lege is not respected with regard to
the law to be applied.

The grave breaches of the four Geneva Conventions105 include acts
committed against persons or property protected under the Conventions,
such as wilful killing; torture and inhuman treatment; wilfully causing great
suffering or serious injury to body or health; extensive destruction or
appropriation of property not justified by military necessity; compelling a
prisoner of war or a civilian to serve in the forces of a hostile power; wilfully
depriving a prisoner of war or a civilian of the rights of a fair and regular
trial; unlawful deprivation or transfer or unlawful confinement of a civilian;
and the taking of civilians as hostages.106 The extended protection offered
under Additional Protocol I was not included in the Tribunal’s jurisdiction
because of doubts concerning the customary law nature of a number of
provisions of the Protocol.107

The list of war crimes under the jurisdiction of the Tribunal draws upon
the 1907 Hague Convention on Land Warfare and the practice of the
Nuremberg Tribunal. The list includes the use of poisonous weapons or
weapons calculated to cause unnecessary suffering; the wanton destruction
and devastation of cities not justified by military necessity; attack, or
bombardment of undefended towns; the seizure of or destruction and
damage to institutions dedicated to religion, charity, education, historic
monuments or works of art or science; and the plunder of public or private
property.108 However, this list of crimes is not necessarily exhaustive because
the Tribunal may determine that other war crimes may equally fall within
its subject matter jurisdiction.

With regard to crimes against humanity, the Statute of the Tribunal also
reflects the Nuremberg precedent.109 It includes the crimes of murder,
extermination, enslavement, deportation, imprisonment, torture, rape,
persecution on political, racial and religious grounds and other inhumane
acts, when committed in an armed conflict, whether international or national
in character, and directed against any civilian population.

Genocide is a specific case of crimes against humanity and the Statute
of the Tribunal draws upon Article II of the 1948 Genocide Convention.110
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When committed with intent to destroy, in whole or in part, a national,
ethnic, racial or religious group, genocide consists of any of the following
acts: killing members of the group; causing serious bodily or mental
harm to members of the group; deliberately inflicting on the group
conditions of life calculated to bring about its physical destruction in
whole or in part; imposing measures intended to prevent births within
the group and forcibly transferring children of the group to another
group. Such acts engage the individual criminal responsibility of those
who commit the crime, independently of whether the home state has
ratified the Genocide Convention, because the principles underlying the
Convention are generally recognized as binding upon states ‘even without
any conventional obligation’.111 Moreover, individual criminal
responsibility can be accompanied by separate and independent
responsibility of the state for the crime of genocide, if the conduct of the
individual can be attributed to the state.112 In the latter sense, Bosnia
and Herzegovina instituted proceedings at the International Court of
Justice against the Federal Republic of Yugoslavia concerning alleged
violations of the Genocide Convention.113

The Tribunal has jurisdiction only over natural persons, excluding legal
persons, organizations and states.114 Any person accused of planning,
instigating, ordering or committing a crime falling within the jurisdiction
of the Tribunal can be held criminally responsible whether as a principal
or as an accomplice.115 Thus, the whole chain of command is included,
from the top level of political decision-makers, down to officers, soldiers,
militia or civilians. Those who ordered the commission of the crime, those
who only knew of the crime (or could have known of it) but failed to
prevent or repress it (when in a position and under a duty to do so), and
those who actually committed the act, can all be held criminally responsible.
Heads of State cannot plead their immunity116 from prosecution. As in
the case of the Nuremberg Tribunal, an accused also cannot defend himself
by invoking obedience to superior orders, although this may be considered
as a circumstance mitigating the punishment.117

The Tribunal has concurrent jurisdiction with national courts
prosecuting persons for the same crimes, but its jurisdiction has been
given primacy. It has the power to intervene at any stage of the national
criminal proceedings and request that the national authorities or courts
defer to the competence of the Tribunal.118

A number of provisions of the Statute deal with the principles of criminal
procedure, such as due process of law and the rights of suspects and
accused, and the various stages of the legal process.119 One important
point is that the possibility of conducting trials in absentia (as was allowed
in the Nuremberg Trial) is excluded. Thus, an accused can only be tried in
his presence in The Hague. The drafters of the Statute were primarily
concerned about the detrimental effect that such ‘show trials’ would have
upon the credibility of the Tribunal as an institution in cases in which
states parties to the conflict would refuse to surrender an accused to the
Tribunal.120 Among the procedural provisions which have caused concern
are those aiming at the protection of witnesses and victims, especially the
use of witnesses who remain anonymous to the defence.121 But in general
they appear to be as fair as they can be under the circumstances. The
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accused also has a limited right of appeal (as distinct from the Nuremberg
Tribunal, the decisions of which were final). The structure of the Tribunal
provides for two Trial Chambers (three judges each) and a separate Appeals
Chamber (five judges) to which both the Prosecutor and the defendant are
entitled to resort against a judgment of the Tribunal on grounds of law or
fact.122 It is further remarkable that only prison sentences (to be pronounced
in accordance with the general practice of the courts of former Yugoslavia)
may be imposed; the death penalty is excluded—another difference to the
Nuremberg and Tokyo Trials.123

The work of the Tribunal

It is too early to evaluate the work of the Tribunal which has just
commenced.124 The fact of its institution is a milestone in the development
of international law and it is almost a miracle that it has actually started to
operate. The Yugoslavia Tribunal held its first plenary session on 17
November 1993 in The Hague and started operating as a judicial body in
November 1994 by issuing an indictment and warrants of arrest against
Dragan Nikolic, a former commander of the Suscica camp in Bosnia-
Herzegovina, and by issuing a request for deferral by Germany of the
criminal proceedings being carried out in German courts in the case of the
Serb Dusko Tadic accused of genocide on the basis of information provided
by Muslim refugees.125 As of February 1996, the eleven Judges, with Antonio
Cassese from Italy as the President, and the Prosecutor, first Richard
Goldstone from South Africa, succeeded by Louise Arbour from Canada,
are supported by a staff of almost 300 persons of more than thirty-five
nationalities.126 It has commenced with the Tadic case and dismissed a
defence motion challenging the jurisdiction of the Tribunal to try the accused
currently before it.127 As of March 1996, it had issued thirteen indictments
naming fifty-three alleged war criminals.128 These include first indictments
issued (on 25 July 1995) against high-ranking political and military leaders,
including Radovan Karad•ic, the President of the Bosnian Serb
Administration of Pale, Ratko Mladic, army commander of the Bosnian
Serb Administration, and Milan Martic, the President of the former Croatian
Serb Administration of Knin.129

But, as an old German proverb (dating from the Middle Ages and nothing
to do with the Nuremberg Trial) says, ‘the Nurembergers do not hang a
man, unless they have him’. Is the Tribunal toothless, as many have said,
including its own President? What if the defendants do not appear and if
states parties to the conflict refuse to surrender their indicted leaders? The
Tribunal answers by referring to its Rules of Procedure and Evidence.130

These rules enable the Tribunal to issue an international arrest warrant
against an indicted person and to inform the Security Council that
there has been a lack or refusal of cooperation on the part of the
authorities who were to serve the indictment on the accused. It is
then up to the Security Council to decide on whether any enforcement
measures should be taken. As far as the Tribunal is concerned, it matters
that the non-appearance of the accused only prevents a trial (in
absentia) temporarily until the warrant has been executed. In the view
of the Tribunal, the accused will also suffer under the fact of being
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branded ‘an international fugitive’ and remain confined to an ‘open-air
prison’ in the country sheltering him. Political changes in this country
may also eventually lead to the loss of protection of the accused. Finally,
accused leaders would be seriously affected in the exercise of their
international and domestic responsibilities by being a ‘wanted person’.
At least the victims of the crimes would be able to testify to build up a
historic record against the accused, preventing him from escaping
international justice.131

Whether this really works, remains to be seen. One problem is to
combine the requirements of justice with the requirements of peace. It is
still difficult to envisage that peace negotiations in the region can lead to
successful and lasting results if they have to be conducted with leaders
who are at the same time indicted by the Tribunal and sought by
international warrants, as long as they enjoy the political support of
their people. The reluctance of the NATO’s IFOR force in former
Yugoslavia132 to act as a police arm of the Tribunal and arrest suspects
also bears witness to the existing difficulties, as did the refusal of the
United States in June 1996 to adhere (at least for the time being) to the
call of the President of the Tribunal to impose sanctions upon certain
states in the region for refusing to cooperate with the Tribunal in
accordance with their obligations under the 1995 Dayton/Paris Peace
Agreement.133 Furthermore, as a subsidiary body created by the Security
Council, in theory, the Tribunal could also be abolished by the Security
Council, although such a drastic measure is not likely to be taken in
view of public opinion and the victims. However, there are other more
subtle ways of restricting its impact, if necessary—for example, by
reducing its financial resources.

It may not come as a surprise that from the Serbian point of view the
Tribunal is accused of ‘selective justice’ (with reference to an alleged
imbalance in the prosecution of Creation crimes) and being a ‘political
court’ manipulated by Western powers.134 As noted by one writer:
 

The Hague International War Crimes Tribunal has serious
procedural and related questions to answer: amongst others, those
relating to the facts that, unlike any other court, it has no parliament
to control it and to legislate about it, that it (more precisely, its
Appeals Committee) is reviewing and considering appeals against
its own decisions, that in its work it takes on legislative as well as
judicial actions and tasks, etc. But the most important issue is
that the Hague Tribunal must shed the influence of the major
international players and must at least try to become more of a
court of law, and less of an instrument of political vengeance.135

 
Other sceptical considerations are whether in the end the Tribunal will
be limited to sentencing the ‘small fish’, while the ‘big fish’ who are
ultimately responsible will manage to escape its nets. The experience
with the Nuremberg Tribunal has also not been such that one would
easily expect the Yugoslav Tribunal to be sufficiently effective to overcome
the legacy of having being established to cover the failure of the
international community to actually stop the war and the atrocities
committed in Former Yugoslavia for more than five years.

A legal issue is whether the Security Council has the authority to
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establish such a judicial organ as a subsidiary organ with criminal jurisdiction
over individuals under Chapter VII of the UN Charter. As we have seen in
Chapter 18,136 the establishment of any kind of international jurisdiction
normally requires the consent of states in the decentralized international
legal system.137 One may perhaps be able to argue that in the case of such
crimes to be investigated by the Tribunal, which have an erga omnes nature138

and in view of the broad political discretion the Security Council enjoys
under Chapter VII, the powers of the Council are sufficient to do so.139

Still, there are doubts with regard to the contention that the Tribunal is an
‘independent’ body, while it is at the same time clearly a subsidiary organ
of the Council.140 There are also doubts whether the Security Council can
‘delegate’ functions, such as judicial ones, which it does not possess itself.141

It is also clear that practical reasons prevailed in the decision to opt for a
binding resolution under Chapter VII, rather than creating a Tribunal on
the basis of a treaty concluded between states, simply because the latter
process would have taken too long and, in view of the ongoing atrocities in
former Yugoslavia and the lack of political will (or capacity) to intervene
militarily, there was a widespread feeling of a strong need to do at least
something.

The Rwanda Tribunal

Similarly, in November 1994 the Security Council decided to establish a
Criminal Tribunal to deal with the crimes committed in the massacre in
Rwanda.142 Although the Rwanda Tribunal shares its appellate chamber and
prosecutor’s office with the Yugoslavia Tribunal, there are some differences
regarding the respective jurisdiction of both Tribunals.143 As of 1996, the
Rwanda Tribunal had issued three indictments concerning ten people.144

Towards a permanent international criminal court?

It should also be mentioned that in the autumn of 1994 the International
Law Commission submitted to the UN General Assembly a draft statute for
a permanent international criminal court.145 In December 1995 the General
Assembly established a Preparatory Committee to draft an acceptable
consolidated text of a convention for such a court which could then be
considered to be adopted at an international conference.146 The report of the
Committee147 is expected to be submitted in the autumn of 1996.

The establishment of a permanent international criminal court would
indeed overcome the problems arising from the time and efforts required to
create ad hoc tribunals on a case-by-case basis, as for Yugoslavia and
Rwanda. It would also dispense with the inevitable selective application of
justice under the ad hoc method by only addressing certain conflicts and
not others. Finally, the creation of such a court on a treaty basis would
remove any doubts as to the proper legal basis of the court under
international law, as distinct from the constitution of ad hoc tribunals by
Security Council resolutions. But the practical disadvantage is, of course,
that the court will only be able to operate with respect to states which
decide to join the convention. To what extent a universal consensus on its
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statute can be achieved, in view of the conservative force of the doctrine
of state sovereignty, has to be awaited.

Possible future developments

Writers often assume that the erosion of the traditional laws of war,
which took place during the First and Second World Wars, will continue
in future wars.148 In 1986 Antonio Cassese, the current President of the
Yugoslavia Criminal Tribunal, remarked:
 

[international legal control of warfare has kept pace with the
developments in organized armed violence only to a limited
extent. Major military Powers have not accepted sweeping
restraints, with the consequence that this body of law is beset
with deficiencies, loopholes, and ambiguity.149

 
It is possible, however, that the development of nuclear weapons will have
the indirect and paradoxical effect of re-establishing some of the traditional
rules which fell into decline during the two world wars. Different
considerations apply to civil wars, or to wars which are ‘semi-civil’ and
‘semi-international’, like the war in Vietnam, and to internal conflicts of the
type that has become virulent and dominant after the end of the Cold War.

Since 1945 fear of nuclear war has prevented nuclear powers from
entering into even the most limited conflict with one another (apart
from minor incidents on the Soviet-Chinese border), and it is likely that
this state of affairs will continue, as long as there is sufficient nuclear
balance. In future international wars, therefore, at least one of the two
sides will probably not possess nuclear weapons. The corollary is that
there are likely to be a large number of states, including one or more
nuclear powers, which will be neutral in future wars, even though their
sympathies may lie with one side or another. As a result, belligerent
states will have to pay far more attention to neutral opinion than they
did during the two world wars. Disregard of the rights of neutral shipping
was by no means the only violation of the laws of war during the two
world wars which was facilitated by the fact that neutrals were few and
weak. If neutrals outnumber belligerents in future wars, the position
will be very different. The parties involved in the wars in Nigeria and
Vietnam in the late 1960s were very sensitive to allegations that they
had committed atrocities, and this sensitivity shows the influence which
sometimes can be exercised by public opinion in neutral countries. On
the other hand, it is equally clear that public opinion as such had little
impact on constraining the atrocities committed by the conflicting parties
in situations such as in former Yugoslavia or Rwanda.

Even if nuclear powers become involved in ‘conventional’ hostilities with
one another, the fear that the fighting may escalate into a nuclear war is
likely to induce them to conduct the hostilities cautiously, on a limited scale
and for limited objectives. In other words, the hostilities will bear more
resemblance to the ‘limited wars’ of the eighteenth and nineteenth
centuries than to the ‘total war’ of the two world wars; and it is not
unreasonable to hope that respect for the laws of war, which characterized
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the wars of the eighteenth and nineteenth centuries, will be revived in such
hostilities. However, the experience of the vicious war between Iraq and
Iran from 1980 to 1988, and of the other armed conflicts since 1990, is far
from encouraging.

This raises the question of how ‘legal’ can a war be conducted at all? Can
war really be ‘humanized’ by international rules? Or are we submitting
ourselves to an illusion, considering that, after 1945, 22 million people died
in more than 120 armed conflicts?150 There are different views on this matter.
Some authors argue that attempts to ‘humanize’ the use of force in wars by
international rules have failed historically and that such rules have ultimately
only contributed to the spread of armed conflict by providing war with a
legal cloak.151 Are we dealing only with cynical rhetorical language in the
international documents on the laws of war? At the Hague Peace Conference
of 1899, states agreed, in principle, to prohibit the use of long-range artillery
against unfortified cities, but the German delegate added that his government
understood the prohibition as not to prevent it from destroying buildings ‘of
military advantage’. The British delegation vetoed the prohibition of the use
of dumdum ammunition with the argument that only these projectiles, causing
terrible wounds, would be able to contain the ‘wild people’.

Even the Second Gulf War conducted by the Allied forces against Iraq to
repel its aggression against Kuwait, under the auspices of the United Nations,
raises questions. The method of warfare was portrayed in the media as a
‘high-tech’ event with overwhelming forces deployed against Iraq using
‘surgical’ attacks against military targets; but apparently the fact is that,
according to official statements of the US military, only 7 per cent of the
bombs reached the programmed targets.152 It is also questionable whether
the almost complete destruction of the infrastructure and the energy system
of Iraq, which caused the death of thousands of civilians after the war due
to the lack of water and health care, was pursuing a legitimate military
objective or only seeking to create conditions under which the Iraqi
government could be put under political pressure.153 Was this ‘collateral
damage’ legally covered by military necessity, the principle of proportionality
and the relevant Security Council resolution?154

Serious questions have arisen with regard to the use of oil as a weapon
by Iraqi forces (the setting on fire of Kuwaiti oil wells and oil pollution of
the Gulf) which has given impetus to a review of the law protecting the
environment during armed conflict.155 In a resolution adopted in 1992 on
the Protection of the Environment in Times of Armed Conflict, the UN
General Assembly stated that
 

destruction of the environment, not justified by military necessity and
carried out wantonly, is clearly contrary to existing international law.156

 
Similarly, in its 1996 Advisory Opinion on the Legality of the Threat or
Use of Nuclear Weapons, the ICJ found that there is
 

a general obl igation to protect the natural environment
against widespread, long-term and severe environmental
damage; the prohibition of methods and means of warfare
which are intended, or may be expected, to cause such
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damage; and the prohibition of attacks against the natural
environment by way of reprisals.157

 
However, this statement must be read in connection with the earlier
reference by the Court to ‘what is necessary and proportionate in the
pursuit of legitimate military objectives and the requirement that states
‘must take environmental considerations into account’ when making
such an assessment.158 In the light of this wording, the problem lies legally
in determining what is exactly covered by ‘military necessity’ or ‘the
pursuit of legitimate military objectives’ in a given case, which would
have to take the overall context of the armed conflict and the position
and conduct of both sides into account. This area of the law still needs
to be clarified in more detail.

Be that as it may, it would be wrong to conclude that international
humanitarian law only serves to legitimize war. Its function is to provide
minimum standards of humanity in a situation of inhumanity, although
recent conflicts show that even the most elementary of these standards
are often disregarded. The ius in bello certainly needs further
development; but one has to take into account that such development
requires the consent of states which make the law and shape it according
to their interests, including military considerations concerning the
preservation of effective means of warfare. Nevertheless, it is desirable
that more states ratify the 1977 Additional Protocols, including the
United States, and other humanitarian treaties. Also customary law on
humanitarian law needs to be further developed to cover the gaps in
situations where treaties are not applicable.159 Another problem which
has been receiving attention is the role of children and of child soldiers
in armed conflicts.160

The main problem, however, is not so much the creation of new rules,
but rather the application and enforcement of the existing body of
humanitarian principles and rules. Only a few of the states parties to the
1949 Geneva Conventions have so far met their obligation to transform
the Conventions into their national legal systems to ensure the
punishment of war crimes and the misuse of the sign of the Red Cross.161

It is also to be hoped that the development of effective international
legal machinery to punish war crimes will succeed and may thus
contribute to deter such serious violations of international law, wherever
they may be contemplated.
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21 The Charter and the organs
of the United Nations

 
As we have seen in Chapter 2 above,1 the creation of the United Nations in
1945 was the second attempt at establishing a universal international
organization with the main purpose of maintaining peace by a system of
collective security. The emergence of differences between the Soviet Union
and Western powers, and the Cold War, however, soon removed the basis
for cooperation in the new organization between the founding members.
The operation of the United Nations became even more complicated with
the later admission of a large number of new states following the process of
decolonization. It was only after the end of the Cold War that a new scenario
of world order with a different role for the UN seemed to emerge, particularly
in view of the firm international response to the aggression committed by
Iraq against Kuwait in the Second Gulf War (1990–1), the unprecedented
proliferation of various types of UN peacekeeping operations, and other
forms of UN Security Council activism.2 Meanwhile, a more sober view
has come to prevail.

The following will deal with only certain aspects of the United Nations:
the UN Charter and the problem of interpretation, membership and the
main organs of the UN. The functions of the UN with regard to the peaceful
settlement of disputes between states, the maintenance of peace and security
and the problems of UN enforcement action and peacekeeping will be
treated separately in Chapter 22 below.3 It is important to note, however,
that, while the prime task of the UN today is still in the field of international
peace and security, the UN has many other important roles,4 which are
addressed in other parts of this book, such as with regard to
decolonization,5 human rights,6 humanitarian assistance and assistance
to refugees,7 economic development and the relations between rich and
poor states,8 the protection of the environment,9 and the development of
international law.10

The United Nations Charter and the problem of interpretation

Like most international organizations, the United Nations was set up by a
treaty:11 the United Nations Charter. The Charter defines the purposes for
which the United Nations was set up, and confers certain powers on it. If
the United Nations acts for other purposes, or attempts to exercise other
powers, it is acting illegally.

It is no exaggeration to say that the whole history of the United Nations
has been a series of disputes about the correct interpretation of the Charter.12

Language is inherently ambiguous, and there will often be disputes
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about the interpretation of rules of law which are expressed in words;
laymen may be surprised by this fact, but lawyers take it for granted.13

However, there are several reasons why the United Nations Charter has
given rise to an abnormally large number of problems of interpretation.
It was drafted mainly by politicians, with little assistance from lawyers;
often it is ambiguous, or fails to make provision for a certain problem
(either by accident, or because no genuine agreement could be reached
by the parties on the point at issue); often it sets up machinery which
has not worked well in practice, so that other machinery has had to be
improvised to fill the gap.

There are five official texts, each of which is equally authentic: English,
French, Spanish, Russian and Chinese.14 These are the ‘authentic’ languages
relevant for the interpretation of the Charter. They must be distinguished
from the ‘official’ languages and the ‘working’ languages of the UN. Arabic
was designated as one of the ‘official’ languages of the General Assembly in
1973, which has no effect on the interpretation of the Charter. Negotiations
at the San Francisco Conference were in English and French, and the other
three texts were later translations of the English and French texts; but, even
if one looks only at the English and French texts, there are differences between
the two. One of the objects of interpretation is to reconcile such differences,
but reconciliation is not always easy.15 It must also be remembered that
neither English nor French was the native language of the majority of the
delegates at San Francisco, so imprecise drafting was inevitable.

Various methods of interpretation are discussed below.16 But it must
not be imagined that such methods provide a simple answer to all
problems of interpretation. Interpretation is an art, not a science. In a
sense, there are no rules of interpretation, only presumptions; and the
presumptions very often conflict with one another. The choice between
conflicting presumptions is almost bound to be influenced by political
factors, however hard one tries to exclude them. And it is this intermixture
of political factors with legal factors which explains why states are
reluctant to refer disputes about the interpretation of the United Nations
Charter to the International Court of Justice.17

Literal interpretation
Literal interpretation may be described as a method of interpretation
which looks exclusively at the words of a document, and which applies
a number of different presumptions to determine the meaning of those
words.18 For instance, words are presumed to be used in their ordinary
meaning, unless it is clear from the context that a technical meaning is
intended, in which case the technical meaning is applied; the document
must be read as a whole, and it will be presumed that the same word
used in different parts of the document will have the same meaning; if
possible, a particular provision should not be interpreted so as to conflict
with another provision, or to make another provision redundant, or to
lead to a manifest absurdity.

This is the method of interpretation used most frequently, for example,
by English judges when interpreting Acts of Parliament and other
documents, and it is also used by international lawyers to interpret treaties. But
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in international law it does not always provide a clear answer, because
treaties are usually drafted in less precise and less technical language than
Acts of Parliament; this is particularly true of the United Nations Charter.
The Charter was drawn up mainly by politicians, and often recalls the
deliberate vagueness of an election manifesto. Different parts of the Charter
were drawn up by different committees at the San Francisco Conference in
1945,19 and several amendments were made at the last minute; as a result,
coordination between different provisions is sometimes poor.

Intention and travaux préparatoires

The intentions of the parties to a treaty may be discovered, not only by
reading the treaty itself, but also by looking at the historical context in
which the treaty was negotiated, and at the records of the negotiations
themselves. Such records are called the travaux préparatoires (preparatory
work), and are often used as a subsidiary means of interpretation in
international law.20

But travaux préparatoires are used less for interpreting treaties setting up
international organizations than for interpreting other kinds of treaty. Treaties
setting up international organizations are intended to last longer than most
other types of treaty, and recourse to travaux préparatoires would not always
be appropriate in such circumstances, because it would mean looking at the
(possibly distant) past, instead of looking at the present and the future; the
intentions which states had in the 1940s may provide little guidance for
solving the very different problems of the 1990s. Moreover, the fact that the
majority of the members of the United Nations joined the United Nations
after 1945 and were not represented at the San Francisco Conference makes
it politically awkward to rely on the travaux préparatoires of the Charter.

Practice

The way in which states perform their obligations under a treaty can be
evidence of what they originally intended when they drafted the treaty.21

This is particularly true of treaties setting up international organizations,22

because such treaties, by their very nature, are applied constantly over a
number of years. In fact, one of the reasons why the United Nations Charter
was loosely drafted was because the drafters wanted to leave room for
flexibility in subsequent practice;23 unfortunately, the lack of trust between
the member states has not resulted in flexibility, but in constant disputes
about interpretation.

When an organization is empowered to take decisions by majority vote,24

it is inevitable that the practice supported by the majority of the member
states will come to be regarded as the practice of the organization itself,
and will be used as a means of interpreting the treaty setting up the
organization, despite the fact that the practice in question is opposed by a
minority of the member states. (Naturally, states forming the majority in
an international organization tend to rely heavily on practice as a means of
interpreting the constituent treaty, while states in a minority favour a strict,
literal interpretation, with more reliance on travaux préparatoires.)
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Moreover, with the passage of time, it becomes a fiction to regard
practice merely as evidence of the parties’ original intentions. Practice
acquires a force of its own, and may actually develop in the opposite
direction to the parties’ original intentions.25

Practice may even develop in such a way as to run counter to the
words of the treaty. Is such a practice illegal, or can it amend the treaty?
There is little authority on this point, because the supporters of a
particular practice usually defend it by saying that it is a mere
interpretation of the treaty, not an amendment; but, if practice can
terminate a treaty,26 there is no logical reason why practice should not
also be capable of amending a treaty. However, although the practice of
the majority of member states can be used to interpret a treaty setting
up an international organization, practice cannot be used to amend such
a treaty unless it is unanimously accepted; all the parties must agree
before a treaty can be amended.

The situation is different where the treaty itself provides for
amendment by majority vote. For instance, Article 108 of the United
Nations Charter provides that (express) amendments of the Charter
 

shall come into force for all Members of the United Nations when
they have been adopted by a vote of two thirds of the members
of the General Assembly and ratified…by two thirds of the
Members of the United Nations, including all the permanent
members of the Security Council.27

 
If this provision is applied by analogy to amendments implied from
practice, it would seem that practice can amend the United Nations
Charter provided it is accepted by two-thirds of the members, including
all the permanent members of the Security Council.

Effectiveness and implied powers
There is a presumption of interpretation in international law that a treaty
should be interpreted so as to give full effect to its purposes. At first
sight this presumption might seem to conflict with another presumption,
that a treaty should be interpreted restrictively so as not to limit the
sovereignty of states. In fact, however, the two presumptions are usually
applied in different circumstances. The principle of restrictive
interpretation is used most often to interpret treaties conferring
jurisdiction on international tribunals, and treaties which place heavier
burdens on one party than on the other party or parties (in such cases,
restrictive interpretation seeks to minimize the inequality of the parties).
Conversely, the principle of effectiveness28 is used most often to interpret
treaties placing identical burdens on all parties—such as treaties setting
up international organizations.

The principle of effectiveness received a striking application in the
Reparation for Injuries case, where the International Court of Justice
advised that the United Nations possessed not only powers expressly
conferred by the Charter, but also such implied powers as were necessary
to enable it to achieve the purposes for which it was set up.29

However, it would be dangerous to regard the doctrine of implied
powers as a solution to all problems of interpretation in international
organizations. Most of the disputes about the interpretation of the United

25 For an example, see text below
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Nations Charter have concerned powers which were clearly conferred
expressly on the organization; the questions in dispute were: Which organ
should exercise the power? And in accordance with what procedure? The
doctrine of implied powers provides little help in answering such problems,
because it is concerned with the powers of the organization as a whole, not
with the internal distribution of powers within the organization.

The purposes of the United Nations

An international organization acts illegally if it acts for purposes other
than those for which it was created (it is then said to act ultra vires, making
the act in question legally void); and the purposes for which it was created
must always be borne in mind when the constituent treaty of the organization
is being interpreted. This makes it particularly important to ascertain the
purposes of the United Nations, which are stated in Article 1 of the Charter
as follows:
 

1 To maintain international peace and security, and to that end: to
take effective collective measures for the prevention and removal
of threats to the peace, and for the suppression of acts of ag-
gression or other breaches of the peace, and to bring about by
peaceful means, and in conformity with the principles of justice
and international law, adjustment or settlement of international
disputes or situations which might lead to a breach of the peace;

2 To develop friendly relations among nations based on respect for
the principle of equal rights and self-determination of peoples, and
to take other appropriate measures to strengthen universal peace;

3 To achieve international co-operation in solving international
problems of an economic, social, cultural or humanitarian char-
acter, and in promoting and encouraging respect for human rights
and for fundamental freedoms for all without distinction as to
race, sex, language, or religion; and

4 To be a centre for harmonizing the actions of nations in the at-
tainment of these common ends.

 
Obviously the purposes are defined in very wide terms.30 Politicians in
Western countries have sometimes been too ready to assume that the main
or only purpose of the United Nations is to preserve international security;
but Third World countries attach equal importance, if not greater
importance, to ‘solving international problems of an economic …character’31

and to securing ‘respect of the principle of equal rights and self-determination
of peoples’ (or at least of peoples under colonial rule).32

Domestic jurisdiction

One provision of the Charter which is, or could have been, a serious limitation
on the powers of the United Nations is Article 2(7), which provides:
 

Nothing contained in the present Charter shall authorize the
United Nations to intervene in matters which are essentially
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within the domestic jurisdiction of any state or shall require the
Members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of
enforcement measures under Chapter VII.

 
Article 2(7) has given rise to more controversy than any other provision
in the Charter, but in practice its interpretation is still as uncertain as
ever.33 States which consider that Article 2(7) prohibits (or does not
prohibit) the United Nations from taking a certain course of action in a
particular case use all sorts of arguments to support their point of view,
and the multiplicity of arguments used prevents the final decision from
constituting an intelligible precedent.

The corresponding provision (Article 15(8)) of the Covenant of the
League of Nations spoke of matters ‘which by international law’ were
within a state’s domestic jurisdiction. Domestic jurisdiction has a clear
meaning in international law; it refers to those matters (for example,
treatment by a state of its own nationals, until recently)34 where a state’s
discretion is not limited by obligations imposed by international law. But
the San Francisco Conference deliberately rejected the idea that ‘domestic
jurisdiction’ in the Charter should be defined by reference to international
law, on the grounds that international law was vague. There is some truth
in this criticism, since the Charter itself contains a number of references to
human rights,35 self-determination,36 and so on, which are so vague that it
is difficult to say what, if any, legal obligations they impose.

In the practice of the United Nations, a number of different tests are
applied in order to determine whether a matter falls within a state’s
domestic jurisdiction. Thus, a matter is unlikely to be regarded as within
a state’s domestic jurisdiction if it amounts to a breach of international
law, an infringement of the interests of other states, a threat to
international peace, or a gross violation of human rights,37 or if it concerns
progress towards self-determination in a colony.38 Political factors
influence the votes cast by states, which are not always consistent. But
in general the practice is to interpret ‘domestic jurisdiction’ narrowly—
the opposite of what was intended by the drafters of the Charter.

Article 2(7) states that the principle of non-intervention39 in matters
of domestic jurisdiction ‘shall not prejudice the application of
enforcement measures under Chapter VII’. Chapter VII is entitled: ‘Action
with respect to threats to the peace, breaches of the peace, and acts of
aggression’.40 According to the recent practice of the United Nations,
the proviso at the end of Article 2(7) is unnecessary, because a threat to
the peace, breach of the peace, or act of aggression is nowadays
automatically treated as not constituting a matter of domestic jurisdiction.

Membership

The founding members of the United Nations were the states which
were on the Allied side in the Second World War.41 The admission of
new members is governed by Article 4 of the Charter:
 

1 Membership in the United Nations is open to all other
peace-loving states which accept the obligations contained
in the present Charter, and, in the judgment of  the

33 See A.D’Amato, Domestic
Jurisdiction, EPIL I (1992), 1090–6; F.
Ermacora, Article 2(7), in Simma
CUNAC, 139–54; G.Arangio-Ruiz, Le
domaine réservé—L’Organisation
internationale et le rapport entre droit
international et droit interne, RdC 225
(1990–VI), 13–484; G.Arangio-Ruiz, The
Plea of Domestic Jurisdiction Before the
International Court of Justice:
Substance or Procedure?, in V. Lowe/
M.Fitzmaurice (eds), Fifty Years of the
International Court of Justice, 1996,
440–64.
34 See Chapter 14 above, 209.
35 See Chapter 14 above, 211–12.
36 See Chapter 19 above, 326.
37 See Chapter 14 above, 214 and
Chapter 22 below, 426–7.
38 See Chapter 19 above, 326–38 and
Chapter 22 below, 393–5.
39 See M.Schröder, Non-Intervention,
Principle of, EPIL 7 (1984), 358–61; P.
Malanczuk, Humanitarian Intervention
and the Legitimacy of the Use of Force,
1993, 12 et seq.; U.Beyerlin,
Intervention, Prohibition of, in Wolfrum
UNLPP II, 805–13.
40 On Chapter VII of the Charter, see
Chapter 22 below, 387–90.
41 See Article 3 UN Charter and
Chapter 2 above, 26–7.
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Organization, are able and willing to carry out these obligations.
2 The admission of any such state to membership in the United

Nations will be effected by a decision of the General Assembly
upon the recommendation of the Security Council.42

 
At present (1996) there are 185 member states of the United Nations, of
which only fifty-one were founding members. The growth in numbers is
primarily attributable to decolonization in the 1960s43 and the break-up
of the Soviet Union and Yugoslavia.44 Almost all independent states in the
world are now members of the United Nations.45 There are at present
only a few non-member states, such as Kiribati, Nauru, Tonga, Tuvalu,
the Vatican State, Taiwan and Switzerland (which seats many important
UN bodies, but has never applied for UN membership—a referendum
held in 1994 was negative). The members of the UN include micro-states
with areas of less than 500 square miles and populations under 100,000,
such as Andorra, Antigua and Barbuda, Grenada, St Kitts and Nevis, the
Federated States of Micronesia and the Marshall Islands, Liechtenstein
(admitted on 18 September 1990), San Marino (admitted on 2 March
1992), Monaco and Palau, which was admitted in November 199446 and
constituted the last territory under the control of the UN trusteeship
system.47 Obviously, the equality in terms of membership of such micro-
states with larger nations raises a number of problems which were reflected
in the discussions in the United Nations up until 1971 on whether they
could be admitted at all.48 In the end, the principle of universality of
membership of states, whether big or small, succeeded without solving
the underlying issue of voting rights and by circumventing the question
whether such states are actually, as required by Article 4 of the Charter,
able to carry out its obligations. With the end of the trusteeship
administration by the United States, Micronesia and the Marshall Islands
entered into a compact of association with the United States under which
the United States remains responsible for the defence of these two states.
But this was not seen as a reason for denying that they were eligible for
membership of the UN.

A member state against which enforcement action49 is being taken may
be suspended from exercising the rights of membership,50 and a member
state which has persistently violated the principles of the Charter may be
expelled;51 in each case the decision is taken by the General Assembly
upon the recommendation of the Security Council. These provisions have
never yet been applied, although many African and Asian states tried to
expel South Africa during the period of apartheid,52 and Arab states and
Iran used to take regular initiatives to delegitimize gradually the presence
of Israel in the United Nations by rejecting the credentials of the Israeli
delegation in the General Assembly.53 South Africa was only excluded
from participating in the work of the General Assembly from 1974
until 1993 on the basis of a decision of the Credentials Committee of
the General Assembly stating that the government of South Africa
did not represent all its people. The legality of this finding is doubtful,
considering that the legitimacy of the form of government, as such, is not a
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criterion for UN membership.54 Expulsion, at any rate, is not necessarily
an effective sanction; some people might interpret it as a confession on
the part of the organization that it has failed to impose its will on the
expelled member.

The Charter says nothing about withdrawal by member states; the
omission is deliberate, because the insertion of a right of withdrawal in
the Covenant of the League of Nations had encouraged many member
states to withdraw, thereby seriously weakening the League.55 But the
San Francisco Conference in 1945 did recognize a right of withdrawal
in exceptional circumstances, for example, ‘if…the organization was
revealed to be unable to maintain peace or could do so only at the expense
of law and justice’, or if a member’s
 

rights and obligations as such were changed by Charter
amendments in which it has not concurred and which it finds
itself unable to accept, or if an amendment duly accepted by the
necessary majority in the Assembly or in a general conference
fails to secure the ratifications necessary to bring such
amendment into effect.56

 
This statement of opinion forms part of the travaux préparatoires of the
Charter, and may therefore be used to interpret the Charter.

The question of withdrawal has arisen only once in practice. In January
1965 Indonesia purported to withdraw, in protest against the election of
Malaysia (part of whose territory was claimed by Indonesia) as a non-
permanent member of the Security Council. Although the election of
Malaysia could hardly be regarded as an ‘exceptional circumstance’ within
the meaning of the San Francisco statement, the Indonesian withdrawal
was apparently accepted as valid by the Secretariat at the time.57 But in
September 1966 Indonesia resumed participation in the United Nations.
If its withdrawal had really been effective, Indonesia would have had to
seek readmission under Article 4; instead, it simply resumed its seat, as if
nothing had happened—which suggests that its withdrawal had been void.
Logically, Indonesia should have had to pay all the arrears of its
contributions as a member in respect of the period between January 1965
and September 1966, but, since it had derived no benefits from membership
during that period, it was agreed that it should pay only 10 per cent of the
arrears of its contributions.

The representation of China
The communists seized power in China at the end of 1949, but until
1971 China was represented at the United Nations by the nationalist
government of Chiang Kai-shek based on Taiwan.58 During that period
one frequently heard people arguing that communist China should be
‘admitted’ to the United Nations; but, by treating the question as one of
admission, they were unwittingly siding with the United States, which
argued that communist China should not be ‘admitted’ because it did
not fulfil the requirements of Article 4—it was not peace-loving, it was
not willing to carry out the obligations of the Charter, and so on.

The correct analysis is that states, not governments,59 are members of
the United Nations; the state of China is and always has been a member of

54 See also Chapter 5 above, 79.
55 See Chapter 2 above, 23–6.
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above, 75–90.
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the United Nations; the question is, which government should represent it
at the United Nations? Although Article 4 could perhaps be applied by
analogy to questions of representation, it seems more logical to hold that a
member state has a right to be represented by its effective government until
that member state is suspended or expelled; any other solution would be
out of keeping with the general principles governing the relationship between
states and governments in international law. Although many states did not
recognize the communist government of China until the 1970s, it is
undeniable that that government had been the effective government of China
since the end of 1949.

The distinction between admission and representation is important in other
respects, too. If communist China had been admitted as a new member state,
nationalist China (Taiwan) could have remained a member of the United Nations
(and a permanent member of the Security Council) even after the admission of
communist China. If, however, the question is treated as one of representation,
the arrival of communist representatives must inevitably be accompanied by
the departure of nationalist representatives from all the organs of the United
Nations, because a state cannot be represented simultaneously by two rival
governments in an international organization; and this is, in fact, what happened
in 1971 when the General Assembly decided ‘to restore all its rights to the
People’s Republic of China and to recognize the representatives of its government
as the only legitimate representatives of China in the UN.’60 In 1994, several
UN member states made an attempt to restore the UN membership of Taiwan
by instituting a committee on the question, which, however, failed.61

Moreover, questions concerning the admission of new members or the
suspension or expulsion of existing members are treated as non-procedural
questions, which means that the veto applies in the Security Council;
questions concerning representation are treated as procedural questions,
which means that the veto does not apply.62

The case of Yugoslavia

An indirect form of expulsion has been applied in the case of former
Yugoslavia after 1991, following the independence of Bosnia-Herzegovina,
Croatia, Macedonia and Slovenia.63 With the exception of rump Yugoslavia
(Serbia and Montenegro) all the new states seceding from the former
federation applied for UN membership. They were admitted even though
the armed conflict in Yugoslavia was continuing and the border issues were
still unsettled. The early admission of Bosnia and Herzegovina on 20 May
1992 had the purpose of strengthening the position of a weak state against
aggression. On the other hand, the admission of the former Yugoslav
Republic of Macedonia met with difficulties because of Greek objections
to the unqualified name ‘Macedonia’ adopted by the new state, which Greece
viewed as a possible claim to its northern province with the same name.
Greece also opposed the claim of the new state to use on its flag the star of
Vergina (the emblem of the old Macedonian dynasty). Under a
compromise the new state was admitted on 8 April 1993 under the
condition that it would provisionally be called ‘The Former Yugoslav
Republic of Macedonia’ until the differences with Greece were settled.64
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The UN refused to allow the ‘Federal Republic of Yugoslavia’, represented
by Serbia and Montenegro, to take the seat of the former Socialist Federal
Republic of Yugoslavia, arguing that it was not the same legal entity
because the former state of Yugoslavia had ceased to exist and there was
no general recognition of the claim to continuity.65 The Security Council
and the General Assembly decided that the Federal Republic of
Yugoslavia should apply for new membership and meanwhile refrain
from taking part in the work of the Assembly,66 although the state was
allowed to continue to participate in some UN bodies.

The organs of the United Nations

There are six principal organs of the United Nations: the General Assembly,
consisting of all the member states; the three Councils, which have more
specialized functions and consist of a limited number of member states—
the Security Council, the Economic and Social Council and the Trusteeship
Council;67 and two organs composed not of member states but of
individuals—the Secretariat and the International Court of Justice.68 There
is also a vast number of subsidiary organs created by the principal organs.69

The Security Council is the most important political organ.

The Security Council
The Security Council consists of fifteen member states.70 Five are permanent
members: China, France, the United Kingdom, the United States and
Russia, which had informed the UN in 1991 that, with the support of the
eleven members of the Commonwealth of Independent States arising from
the remains of the former Soviet empire, it would continue the membership
of the USSR in all UN organs.71 This step taken by the Russian Federation
is remarkable because it did not meet with any protest by a UN member
state, although, strictly speaking, one could argue that in this matter an
amendment of the Charter was necessary to change the composition of
the Security Council.72 The other ten members of the Security Council are
non-permanent, elected for two years by the General Assembly. The number
of non-permanent members was increased from six to ten on 1 January
1966, as a result of an amendment to the Charter; as the membership of
the United Nations increased, it was considered that the membership of
the Security Council should also be increased, in order to give more states
an opportunity of sitting on the Security Council. The current practice is
that five of the non-permanent places are filled by African and Asian
states, two by Latin American states, one by an Eastern European state
and two by Western European and other states (the ‘other states’ being
principally the ‘white’ members of the Commonwealth— Canada,
Australia and New Zealand).

Article 24(1) of the Charter provides:
 

In order to ensure prompt and effective action by the United
Nations, its Members confer on the Security Council primary
responsibility for the maintenance of international peace and
security, and agree that in carrying out its duties under this
responsibility the Security Council acts on their behalf.73
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The Security Council’s principal functions consist of making
recommendations for the peaceful settlement of disputes74 and taking
enforcement action to deal with threats to the peace, breaches of the peace
and acts of aggression.75 The Council also played an important role in the
development of UN peacekeeping operations, an institution that was not
foreseen in the Charter.76

Article 25 of the Charter provides:
 

The members of the United Nations agree to accept and carry out
the decisions of the Security Council in accordance with the
present Charter.

 
The Security Council thus has a power to take binding decisions, which
member states are under a legal obligation to obey.77

Voting procedure in the Security Council is regulated by Article 27 of
the Charter:
 

1 Each member of the Security Council shall have one vote.
2 Decisions of the Security Council on procedural matters shall

be made by an affirmative vote of nine members.
3 Decisions of the Security Council on all other matters shall be made

by an affirmative vote of nine members including the concurring
votes of the permanent members; provided that, in decisions un-
der Chapter VI…a party to a dispute shall abstain from voting.78

 
The effect of Article 27(3) is that each permanent member of the Security
Council has a ‘veto’79 on non-procedural questions. The veto does not apply
to procedural questions. How does one decide whether or not a question is
procedural? At the San Francisco Conference, the four powers which had
convened the Conference (USA, USSR, UK and China) listed certain
questions which would be regarded as procedural (for example, decisions
under Articles 28–32 of the Charter, and questions relating to the agenda)
and certain other questions which would be regarded as non-procedural
(for example, recommendations for the peaceful settlement of disputes, and
decisions to take enforcement action); in cases of doubt, which were expected
to be rare, the preliminary question (that is, the question whether or not a
particular question was procedural) would itself be a non-procedural
question.80 This led to the ‘double veto’; a permanent member of the Security
Council could veto any attempt to treat a question as procedural, and then
proceed to veto any draft resolution dealing with that question. By means
of the ‘double veto’, the Soviet Union sometimes tried to convert a number
of questions, which were clearly listed as procedural in the four-power
statement, into non-procedural questions. But the device of the presidential
ruling can be used to prevent such abuse of the double veto. The post of
president of the Security Council is held in turn by each member of the
Security Council for a period of one month; if the president reacts to an
attempted abuse of the double veto by ruling that the preliminary question
is itself procedural, his ruling is final unless it is reversed by a (procedural)
vote of the Security Council.

Each of the permanent members has used its veto on occasions, although
the Soviet Union used it more frequently than the other permanent
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members of the Security Council. From 1945 to 1992 the actual use of
the veto was as follows: Soviet Union 114; USA sixty-nine; United
Kingdom thirty; France eighteen; China three.81 While in the period from
1945 to 1990 there were a total of 279 vetos, since then the veto has
been hardly used. This development is remarkable, considering that since
the founding of the UN until 1990 there were only some 650 Security
Council decisions, an average of less than eleven per annum, while
between 1990 and 1993 there were about 250 resolutions, an average
of more than sixty per year.82 On 31 May 1990 the United States vetoed
a resolution on the territories occupied by Israel and on 11 May 1993
Russia vetoed a resolution concerning the financing of the peacekeeping
force in Cyprus. The significance of veto statistics, however, is limited
because they do not include the ‘hidden veto’ (in the case of a sufficiently
large number of abstentions), nor the ‘unofficial veto’ (preventing a
motion from being put to a vote).83

The veto has often been criticized as a crippling limitation on the powers
of the Security Council. It has in fact undermined the role of the Security
Council in armed conflicts in which the permanent members were directly
involved (e.g. Suez 1956, Hungary 1956, Vietnam 1946–75, and the war
between China and Vietnam 1979) and prevented it from acting in many
of the armed conflcits in which the permanent members were indirectly
involved or had an interest. But the existence of the veto recognizes the
realities of power politics; it is the price which must be paid for the unusually
large powers conferred on the Security Council. Again, it must be stressed
that it so happens that all the permanent members of the Security Council
are nuclear powers; abolition of the veto would add little to the power of
the United Nations, because it would still be virtually impossible for the
United Nations to take enforcement action against a nuclear power.

In any case, some of the worst features of the veto have been softened in
practice. A literal interpretation of Article 27(3) would produce the result
that all permanent members would have to vote for a draft resolution in
order for it to be passed; an abstention would constitute a veto.84 But, since
the first years of the United Nations, there has been a consistent practice of
not treating abstentions as vetoes, and this practice was recognized as lawful
by the International Court of Justice in the Namibia case.85

The effect of absence by a permanent member is less certain, because
the problem has really arisen only once. In 1950 the Soviet Union
boycotted the Security Council in protest against the Council’s refusal
to seat the communist representatives of China. In June 1950, when
North Korea invaded South Korea, the absence of the Soviet Union
enabled the Security Council to pass a resolution recommending
member states to send forces to help South Korea.86 The Soviet Union
challenged the legality of the resolution on the grounds that it had
been passed in the absence of the Soviet Union. It is debatable whether
the practice which has developed in relation to abstentions by a
permanent member can be applied by analogy to the absence of a
permanent member; but the Soviet boycott was itself probably a
violation of the Soviet Union’s obligations under Article 28(1) of
the Charter, which provides: ‘The Security Council shall be so
organized as to be able to function continuously. Each member of the
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Security Council shall for this purpose be represented at all times at the seat
of the Organization.’87 On this reasoning, the absence of a permanent
member ought not to prevent the Security Council from taking a decision;
otherwise the illegal act of one state would bring the whole work of the
Security Council to a halt. At any rate, the action taken by the Security
Council in June 1950 has had one salutary effect: since then no permanent
member has attempted to boycott the Security Council.

Article 27(3) of the Charter provides that in decisions under Chapter VI
a party to a dispute shall abstain from voting. Chapter VI deals with the
peaceful settlement of disputes—and also with the peaceful settlement of
situations which might give rise to a dispute, and the distinction between
disputes and situations is singularly imprecise. Moreover, it is often difficult
to tell who is a party to a particular dispute; there are comparatively few
states in the world, and many of them are linked together by alliances or
other close ties, so that a dispute can affect the interests of many states to
varying degrees. In the first few years of the United Nations, there were
arguments about the difference between disputes and situations, about the
definition of parties to a dispute and about the precise scope of Chapter VI.
Since about 1950 such legalistic arguments have become rarer, and in many
cases the obligation to abstain from voting has been simply ignored; states
have frequently taken part in votes about disputes to which they were parties,
and objections have seldom been made by other states. One recent example
is the sanctions adopted by the Council against Libya for its alleged
responsibility in the Lockerbie case, in which the United States, the UK and
France took part in the voting.88

Recently, the composition of the Security Council, as well as its voting
procedure, has come more fiercely under attack because the system does
not reflect the changes in the international system since 1945.89 The question
of equitable representation and increase in the membership of the Security
Council had already been raised by the non-aligned and developing countries
in 1979.90 But nothing came out of this initiative until after the end of the
Cold War when Germany and Japan, followed by a number of other
countries, expressed their interest in permanent membership. At the end of
1993, the General Assembly decided to establish an ‘Open-ended Working
Group on the Question of Equitable Representation on and Increase in the
Membership of the Security Council’91 to commence negotiations which, at
the time of writing, are still continuing.92 In view of the vested interests of
the current permanent members which are not keen to renounce their
privileges (and can veto any amendment or revision of the Charter they feel
uncomfortable with) the process of reform is likely to be difficult. There is
also no agreement on which state should represent which region, for
example, in Africa or Latin America. Finally, there is the problem that, in
the interest of the efficiency of the Council, there are political limits to
making it too large, on the one hand, and to reducing the privileged position
of the nuclear powers too much, on the other.

In part, this discussion is fomented by the perception that the enhanced
role of the Security Council and its activism in the post-Cold War era raises
broader consitutional issues relating to the use of the powers of the
Council and the limits of these powers.93 This concerns not only the lack of
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transparency of the decision-making by the P5 (the five permanent
members) or P3 (the Western powers) which often hold meetings in secret,
following which only the formal votes become part of the public record.94

It also concerns the claim that the Security Council has now come under
the effective control of the Western states, particularly with regard to
action undertaken under the leadership of the United States.95

The General Assembly
The General Assembly96 consists of all the member states of the United
Nations. Some idea of the wide scope of the questions which it is
competent to discuss may be obtained from examining the following
provisions of the Charter:
 

The General Assembly may discuss any questions or any matters
within the scope of the present Charter or relating to the powers
and functions of any organs provided for in the present Charter,
and…may make recommendations to the Members of the United
Nations or to the Security Council or to both on any such
questions or matters.[97 ]

…
The General Assembly may discuss any questions relating to
the maintenance of international peace and security brought
before it by any Member of the United Nations, or by the Security
Council, or by a state which is not a Member of the United
Nations…and…may make recommendations with regard to any
such question to the state or states concerned or to the Security
Council or to both…[98 ]

…
The General Assembly shall initiate studies and make
recommendations for the purpose of:

(a) promoting international co-operation in the political field
and encouraging the progressive development of in-
ternational law and its codification;

(b) promoting international co-operation in the economic,
social, cultural, educational and health fields, and as-
sisting in the realization of human rights and funda-
mental freedoms for all…[99 ]

…the General Assembly may recommend measures for the
peaceful adjustment of any situation…which it deems likely to
impair the general welfare or friendly relations among nations.100

 
In addition to these general powers, the General Assembly has certain
more specific powers. For instance, it receives and considers reports from
all the other principal organs of the United Nations.101 It approves the
budget of the organization and fixes the amounts of the budgetary
contributions which each member state must pay.102 A member state
which is in arrears in the payment of its financial contributions to the
organization shall have no vote in the General Assembly if the amount
of its arrears equals or exceeds the amount of the contributions due
from it for the preceding two full years, although the General Assembly
may waive this rule if it considers that failure to pay is caused by
circumstances beyond the member state’s control.103
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The UN budget is indeed a chronic problem104 which has been increased
by the broader scope of activities after the Cold War, especially the increased
peacekeeping activities around the globe,105 which are not financed from
the regular budget.106 The basic principle of the UN budget system is the
‘capacity to pay’ (roughly related to the size of a member state’s gross
national product) which puts the burden on the largest economy, that of
the United States. The United States originally had to pay almost 40 per
cent of the UN budget, while Argentina and Brazil were asked for less than
2 per cent and India for a little more than 4 per cent. The contributions of
the United States were subsequently gradually reduced to 25 per cent in
1972, although the actual capacity of the country to pay is above this level.
In 1994, the UN adopted a new and more flexible, but also much more
complicated system for 1995–2000. In effect, the United States will still
pay the highest level of 25 per cent, while ninety-four member states (more
than one half) contribute the minimum of 0.01 per cent each, a total of not
even 1 per cent of the budget. Of the 185 member states fourteen pay more
than 1 per cent and cater for more than 86 per cent of the regular budget
(USA, Japan and Germany together close to 50 per cent).107 As of 30 April
1996, the UN debt totalled US$2.8 billion—US$1.7 billion for peacekeeping
and US$1.1 billion for the regular budget. More than half of the debt was
owed by the United States (US$1.5 billion), over US$400 million by Russia
and US$245 million by Ukraine.108

The voting procedure in the General Assembly is regulated by Article 18:
 

1 Each member of the General Assembly shall have one vote.
2 Decisions of the General Assembly on important questions shall

be made by a two-thirds majority of the members present and
voting. These questions shall include: recommendations with re-
spect to the maintenance of international peace and security, the
election of the non-permanent members of the Security Council,
the election of members of the Economic and Social Council, the
election of members of the Trusteeship Council in accordance
with paragraph I(c) of Article 86, the admission of new members
to the United Nations, the suspension of the rights and privileges
of membership, the expulsion of Members, questions relating to
the operation of the trusteeship system, and budgetary questions.

3 Decisions on other questions, including the determination of ad-
ditional categories of questions to be decided by a two-thirds
majority, shall be made by a majority of the members present
and voting.109

 
On certain questions concerning the internal running of the United Nations,
the General Assembly may take decisions which are binding on member
states; budgetary resolutions are an obvious example. But, as regards other
questions (for example, disputes between member states,110 or questions of
human rights),111 the General Assembly has no power to take binding
decisions, nor does it have any power to take enforcement action; it can
only make recommendations.112 In these respects its powers are much less
than those of the Security Council, which explains why the veto exists in
the Security Council but not in the General Assembly.
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But, although General Assembly resolutions are not binding, they
can have important legal effects.113 They may be evidence of customary
law, or of the correct interpretation of the United Nations Charter. A
resolution condemning a state for breaking international law is a useful
means of putting pressure on that state to reconsider its position. A
resolution condemning state A for committing aggression against state
B implies that it is lawful for other states to go to state B’s defence, and
may therefore encourage them to do so.

The drafters of the Charter took some care to prevent conflicts arising
between the Security Council and the General Assembly. Article 12(1)
provides:
 

While the Security Council is exercising in respect of any dispute
or situation the functions assigned to it in the present Charter, the
General Assembly shall not make any recommendations with regard
to that dispute or situation unless the Security Council so requests.114

 
Actually, Article 12(1) has turned out not to be a serious limitation for
the General Assembly. Very often the Security Council has been unable
to reach a decision on a question because of the veto, and in such cases
the Security Council has adopted the practice of removing the question
from its agenda (this decision is procedural, so the veto does not apply),
in order to leave the General Assembly free to deal with the question.

In the early years of the United Nations, the Western powers were
keen to emphasize the powers of the General Assembly, where they
had a majority; despite Soviet objections, there was a shift of power
from the Security Council to the General Assembly. The newly
independent states of Africa and Asia became the largest group of states
in the General Assembly, and acted as the chief supporters of an
influential role for the General Assembly. By the same token the
enthusiasm of the Western powers for the General Assembly declined.
Communist countries came to realize the value of the General Assembly
as a forum for propaganda and discussion, but neither the Soviet Union
nor China was ever prepared to entrust real power to a body where it
did not have a veto. When the Western powers dominated the General
Assembly in the 1950s, they tried to develop it into a body which
could take military action to preserve the peace of the world.115 The
African and Asian states, which dominate the General Assembly
nowadays, never tried to use the General Assembly in this way; when
there was still a balance between the superpowers they favoured the
view that the Security Council is the most appropriate body for taking
military action, and, in the past, they preferred to use their position in
the General Assembly to try to obtain respect for their views on
economic questions, colonialism and apartheid.116 Now, in the post-
Cold War era, the frequent practice of military intervention authorized
by the Security Council under Chapter VII of the Charter117 is viewed
rather critically by many smaller states in the South and is one of the
aspects underlying the demands for a reform of the Security Council.
On the other hand, it is also the General Assembly which, in view of
its overcrowded agenda, needs reform to improve its performance and
effectiveness, but little progress has been made on the basis of recent
(rather modest) proposals.118

113 See Chapter 3 above, 52–4.
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The Secretariat

The UN Secretariat employs about 14,000 people, all of whom are
located at UN Headquarters in New York and at other UN offices (such
as in Geneva). In addition, there are about 17,000 people assigned to
the secretariats of the various UN subsidiary organs.119 The Secretariat
is headed by the Secretary-General who is appointed by the General
Assembly upon the recommendation of the Security Council.120 This
means that a candidate for the post of Secretary-General must secure
the support both of the Security Council and of the General Assembly
in order to be elected; the election is regarded as a non-procedural
question,121 and consequently the veto applies in the Security Council.

The Secretary-General is the chief administrative officer of the
organization,122 and performs such other functions as are entrusted to him
by the General Assembly, the Security Council, the Economic and Social
Council and the Trusteeship Council.123 In addition, according to Article
99, he ‘may bring to the attention of the Security Council any matter which
in his opinion may threaten the maintenance of international peace and
security’. Article 99 is important not only because of its actual terms, but
also because of the light which it throws on the general nature of the
Secretary-General’s functions; he is not a mere servant of the political organs,
but is expected to take political initiatives of his own. At any rate, that is
the interpretation placed upon Article 99 by Western states; the Soviet Union,
on the other hand, always tried to minimize the power of the Secretariat.124

None of the great powers, however, have ever been interested in seeing a
too independent Secretary-General.

In sum, the role of the UN Secretary-General is not merely an
administrative one, but also a political one,125 including the function of
offering ‘good offices’ in the settlement of international conflicts.126 The
influence of the office of the Secretary-General also much depends on the
person occupying it, the intellectual leadership the person can exercise, the
willingness to take hard decisions without bending too much to the great
powers, while at the same time not falling out of touch with the reality of
power politics. As noted in a lecture at Oxford University in 1986 by a
former UN Secretary-General, speaking from his own experience:
 

Anyone who has the honour to be cast as Secretary-General has
to avoid two extremes in playing his, or her, role. On one side is the
Scylla of trying to inflate the role through too liberal a reading of the
text: of succumbing, that is, to vanity and wishful thinking. On the
other is the Charybdis of trying to limit the role to only those
responsibilities which are explicitly conferred by the Charter and
are impossible to escape: that is, succumbing to modesty, to the
instinct of self-effacement, and to the desire to avoid controversy.
There are, thus, temptations on both sides. Both are equally
damaging to the vitality of the institution.127

 
Following the appointments of a Norwegian (Trygve Lie, 1946–53), a Swede
(Dag Hammarskjöld, 1953–61), a Burmese (U Thant, 1961/2–71),
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an Austrian (Kurt Waldheim, 1972–81), and a Peruvian (Javier Pérez de
Cuéllar, 1982–91), the UN selected Boutros Boutros-Ghali from Egypt
in 1992 to give the opportunity for the African region to be represented.
In June 1992 Boutros-Ghali published a much discussed report with the
title ‘Agenda for Peace’ which contained proposals to member states on
improving the capacity of the UN to deal with the new challenges,
including concepts such as ‘peace-making’, ‘peacekeeping’, ‘preventive
diplomacy’ and ‘post-conflict peace-building’.128 Some months before
the November 1996 elections in the United States, however, the United
States made it known that it would veto the reappointment of Boutros-
Ghali (who was, inter alia, blamed (wrongly) for the death of American
soldiers in the UN-sponsored intervention in Somalia)129 for a second
five-year period of office.

Article 100 provides:
 

1 In the performance of their duties the Secretary-General and
the staff shall not seek or receive instructions from any gov-
ernment or from any other authority external to the Organiza-
tion. They shall refrain from any action which might reflect on
their position as international officials responsible only to the
Organization.

2 Each Member of the United Nations undertakes to respect
the exclusively international character of the responsibilities
of the Secretary-General and the staff and not to seek to in-
fluence them in the discharge of their responsibilities.130

 
Article 100 has not always been observed; some states have tried to
treat their nationals working in the Secretariat as if they were national
agents or representatives. But the principles laid down in Article 100 are
nevertheless indispensable if the Secretariat is to do its job properly. The
staff of the Secretariat are appointed by the Secretary-General.131

Recruitment for posts in the Secretariat, other than manual and clerical
posts, is subject to complicated rules about national quotas, which favour
the nationals of smaller countries; obviously a certain degree of
cosmopolitanism is essential if the Secretariat is to be genuinely
international and impartial, but the rules about national quotas have
sometimes resulted in the appointment of poorly qualified candidates.

The terms of service of the staff are laid down mostly in Staff
Regulations enacted by the General Assembly, and in Staff Rules issued
by the Secretary-General under powers delegated to him by the Staff
Regulations. Allegations by staff members that their terms of service
have been infringed are heard by an Administrative Tribunal set up by
the General Assembly; the Administrative Tribunal has applied a number
of general principles of administrative law to fill gaps in the Staff
Regulations and Rules.132 The existence of the Tribunal is really in the
long-term interests of the organization, because officials will not serve
the organization loyally, or resist pressures from member states and other
authorities outside the organization, unless they are given guarantees of
fair treatment and security of tenure.

The Secretariat has been under increasing pressure (especially
financial pressure from the United States due to the negative position
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towards the UN taken by Congress) since the 1980s to do something about
disorganization and inefficiency.133 This led to a 14 per cent cut-back in the
number of staff. However, futher reforms are required, aiming at a
rationalization of the bizarre structure of the Secretariat and at a more
equitable and transparent method of recruiting senior officers. When
Boutros-Ghali came into office in 1992 he took some steps in these directions,
but the issue of the reform of the Secretariat is still a burning one.

The Economic and Social Council and the specialized
agencies
Article 55 of the United Nations Charter provides:
 

With a view to the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among
nations based on respect for the principle of equal rights and self-
determination of peoples, the United Nations shall promote:

(a)  higher standards of living, full employment, and conditions
of economic and social progress and development;

(b) solutions of international economic, social, health, and re-
lated problems; and international cultural and educational
co-operation;134 and

(c) universal respect for, and observance of, human rights and
fundamental freedoms for all without distinction as to race,
sex, language, or religion.135

 
Article 56 provides: ‘All Members pledge themselves to take joint and
separate action in co-operation with the Organization for the achievement
of the purposes set forth in Article 55.’ The extent to which Articles 55 and
56 create legal obligations for member states has already been discussed.136

Futhermore, ‘responsibility for the discharge of the functions[137 ] set forth
in’ Articles 55 and 56 is ‘vested in the General Assembly and, under the
authority of the General Assembly, in the Economic and Social Council’.138

The Economic and Social Council (ECOSOC) consists of fifty-four
members of the United Nations; eighteen are elected each year by the General
Assembly to serve for three years.139 Decisions of the Council are taken by a
majority of the members present and voting.140 The Council may make or
initiate studies and reports, make recommendations, prepare draft conventions
and organize international conferences;141 like the General Assembly, its terms
of reference are wide, but its powers are limited, in the sense that it cannot
take decisions which are binding on member states. It also assists the Security
Council at the Security Council’s request,142 and performs such other functions
as are assigned to it by the General Assembly; with the approval of the General
Assembly, it may also perform services at the request of members of the
United Nations or at the request of specialized agencies.143

The Economic and Social Council may arrange for consultation with
non-governmental organizations which deal with matters within its
competence.144 Such arrangements have been made with hundreds of
non-governmental organizations, giving them the right to send observers
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to the Council’s meetings and (in some cases) to make written or oral
statements to the Council.145 So far, these arrangements have not produced
very impressive results, but they do provide a useful channel of
communication between the United Nations and public opinion.

One of the main functions of the Economic and Social Council is to
coordinate the activities of the ‘specialized agencies’, which are defined
as organizations ‘established by intergovernmental agreement and having
wide international responsibilities…in economic, social, cultural,
educational, health and related fields’.146 Such an organization becomes
a specialized agency when it is ‘brought into relationship with the United
Nations’147 by means of an agreement made by the agency with the
Economic and Social Council and approved by the General Assembly.148

The terms of the agreements vary from agency to agency, but certain
features are common to most agreements. For instance, each of the two
parties (the United Nations and the specialized agency in question) is
usually given a right to send representatives (without voting rights) to
meetings of certain organs in the other organization. Most of the
specialized agencies agree to consider recommendations made by the
General Assembly, and to transmit regular reports to the Economic and
Social Council; many of them are given a right to request advisory
opinions from the International Court of Justice on questions falling
within their competence.149 Provision is also usually made for the mutual
exchange of information and documents, and for the enactment of similar
Staff Regulations and Staff Rules by each of the organizations concerned.

The Economic and Social Council is empowered by Article 63(2) of
the Charter to ‘co-ordinate the activities of the specialized agencies
through consultation with and recommendations to such agencies and
through recommendations to the General Assembly and to the Members
of the United Nations’. The General Assembly may ‘examine the
administrative budgets of…specialized agencies with a view to making
recommendations to the agencies concerned’.150 There is also an
Administrative Committee on Co-ordination, composed of the Secretary-
General of the United Nations and the administrative heads of the
specialized agencies, which coordinates operations at the administrative
level; but the coordination efforts have so far been of only limited success.

Various UN specialized agencies have already been mentioned in
Chapter 6 above.151 Currently there are sixteen such specialized agencies
associated with the UN. They include the financial institutions of the
World Bank Group (i.e. IMF, IBRD)152 and the ‘big four’ (ILO, FAO,
UNESCO and WHO).153 Most of the specialized agencies have no power
to take decisions binding on their members, but their constituent treaties
often provide for interesting means of putting pressure on member
states to act in a particular way. For instance, the ILO, UNESCO
and WHO can draw up recommendations and draft conventions;
member states are not obliged to accept the recommendations and
draft conventions, but they must make periodic reports to the
relevant organization about their law and practice in the fields
covered by the recommendations and draft conventions in question,
and in some cases they must state their reasons for not accepting

145 See Chapter 6 above, 96–100.
146 Article 57. See D.W.Bowett, The
Law of International Institutions, 1982,
108 et seq.; E.Klein, United Nations,
Specialized Agencies, EPIL 5 (1983),
349–69; D.Williams, The Specialized
Agencies and the United Nations, 1987;
I.Seidl-Hohenveldern, Specialized
Agencies, in Wolfrum UNLPP II, 1202–
8; W.Meng, Article 57, in Simma
CUNAC, 796–816.
147 Article 57.
148 Article 63. See W.Meng, Article 63,
in Simma CUNAC, 851–9.
149 See Chapters 18, 289–90 and 20,
347–9 above.
150 Article 17(3).
151 See Chapter 6 above, 94.
152 See Chapter 15 above, 223–8.
153 See Chapters 6, 94, 2, 24 and 15,
224 above.



384 THE CHARTER AND THE ORGANS OF THE UN

them. On certain topics the WHO can adopt regulations, which are binding
on every member state which does not ‘opt out’ of the regulations concerned.
These are useful means of overcoming the inertia of states, and of inducing
them to act together.
 



22 The United Nations and
peace and security

 

After having discussed the interpretation of the UN Charter and the role
of the main organs of the United Nations, we can now turn to the main
functions of the organization in the field of the maintenance of peace
and security. For the sake of convenience, these functions can be classified
into three broad categories of activities: The first category concerns the
political role of UN organs in the peaceful settlement of disputes, a matter
mainly addressed in Chapter VI of the Charter entitled ‘Pacific settlement
of disputes’. The judicial role of the International Court of Justice, which
is also one of the six principal organs of the UN (albeit an independent
one which is not integrated into the structure of the other UN organs),
and the general methods of international dispute settlement have already
been discussed in Chapter 18 above.1 The second category encompasses
enforcement action which can be taken under Chapter VII dealing with
‘Action with respect to threats to the peace, breaches of the peace, and
acts of aggression’.2 The third category, finally, deals with the peculiar
institution of UN ‘peacekeeping’ operations which have no explicit legal
basis in the Charter, but have developed in practice and are often
described as being based upon ‘Chapter VI and a half’.3

Pacific settlement of disputes under the United Nations Charter
(Chapter VI)

Article 1(1) of the United Nations Charter states that it is one of the
purposes of the United Nations
 

to bring about by peaceful means, and in conformity with the
principles of justice and international law, adjustment or
settlement of international disputes or situations which might
lead to a breach of the peace.4

 

Article 2(3) obliges member states to
 

settle their disputes by peaceful means in such a manner that
international peace and security, and justice, are not endangered.5

 
The two most important political organs of the United Nations for the
peaceful settlement of disputes are the Security Council and the General
Assembly. But, as noted above,6 the UN Secretary-General also plays an
important role in offering ‘good offices’ to conflict parties, a function
which, to be effective, is often performed in secrecy.

A dispute may be brought before the Security Council:

1 See Chapter 18 above, 273�305.
2 See text below, 387�415.
3 See text below, 416�25.
4 See R.Wolfrum, Article 1, in Simma
CUNAC, 49�56; Wolfrum, Peaceful
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UNLPP II, 982�93; UN Handbook on
the Peaceful Settlement of Disputes
Between States, Annex to UN Doc. A/
46/33 (1991), 23; S.R.Ratner, Image
and Reality in the UN�s Peaceful
Settlement of Disputes, EJIL 6 (1995),
426�44 and the literature in Chapter 18
above, 273 n. 1.
5 See C.Tomuschat, Article 2(3), in
Simma CUNAC, 97�106.
6 See Chapter 21 above, 380�1.
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1 by a member of the United Nations, whether or not it is a party to
the dispute;7

2 by a state which is not a member of the United Nations, provided
that it is a party to the dispute and ‘accepts in advance, for the
purposes of the dispute, the obligations of pacific settlement pro-
vided in the…Charter’;8

3 by the General Assembly, which ‘may call the attention of the Secu-
rity Council to situations which are likely to endanger international
peace and security’;9

4 by the Secretary-General, who ‘may bring to the attention of the
Security Council any matter which in his opinion may threaten the
maintenance of international peace and security’.10

 
However, a state, the General Assembly, or the Secretary-General can only
request the Security Council to consider a dispute; it is for the Security
Council to decide whether to accede to that request by placing the dispute
on its agenda. Similarly, a dispute can be removed from the Security Council’s
agenda only by the Security Council, and not by the parties to the dispute;
the wisdom of this practice was shown a few days after the Soviet invasion
of Czechoslovakia in August 1968, when the Security Council refused to
accept a request from Czechoslovakia (which was, of course, acting under
Soviet pressure) to remove the question of the invasion from its agenda.
Decisions concerning the agenda are procedural decisions, and therefore
the veto does not apply.11

Chapter VI empowers the Security Council to make various types of
recommendations for the peaceful settlement of disputes; the Security
Council also has certain powers of investigation. According to the letter
of the Charter, the circumstances in which the Security Council may
recommend terms of settlement are different from the circumstances in
which it may recommend procedures for settlement; but the
circumstances in question are defined in very imprecise terms. In practice,
the Security Council usually disregards these complexities and makes all
sorts of recommendations, without citing any articles of the Charter, and
without bothering about the tortuous and imprecise distinctions made in
Chapter VI.

There has been some dispute in the literature on whether Security Council
decisions taken under Chapter VI can be binding. The broader view which
the International Court of Justice had expressed in its opinion in the Namibia
case in 1970 failed to be established in practice. (The Court argued that a
Security Council resolution not based on Chapter VII, but directly on Article
25 in Chapter V of the Charter, which states that UN Members ‘agree to
accept and carry out the decisions of the Security Council in accordance
with the present Charter’, could be binding.12) Recommendations made by
the Security Council under Chapter VI therefore do not generally create
legal obligations,13 although they often exercise great political influence.
The Council has authority to pass binding decisions only under
Chapter VII.14 The difficulty remains, however, that the Security
Council has frequently refrained from clearly indicating upon which
Articles of the Charter its decisions are based.15 As regards voting
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procedure, recommendations under Chapter VI are non-procedural, so
the veto applies.16

The General Assembly may also deal with disputes under Articles
10, 11(2), 12 and 14 of the Charter.17 Any member state of the United
Nations may ask the General Assembly to consider a dispute; and so
may a non-member state, provided it is a party to the dispute in question
and accepts in advance, for the purposes of that dispute, the obligations
of pacific settlement contained in the Charter. The General Assembly
may make recommendations and appoint fact-finding missions; states
are under no legal obligation to comply with such recommendations or
to cooperate with fact-finding missions,18 although General Assembly
recommendations often exercise great political influence.

The functions of the Security Council and the General Assembly in
connection with the settlement of disputes represent a mixture of good
offices, mediation, inquiry and conciliation.19 But the Security Council
and the General Assembly are not, and were never intended to be, judicial
bodies. Although they take legal factors into account, they also take
political factors into account, and political considerations often
overshadow legal considerations in their deliberations. Moreover, members
of the Security Council and the General Assembly are not always impartial;
during the Cold War members of an alliance tended to support one another,
and small neutralist states tried to avoid giving offence to the two
superpowers. Experience has shown that if a dispute between two members
of the same alliance is brought to the United Nations, enemies of the
alliance may try to aggravate the dispute (instead of encouraging the parties
to settle it), in the hope of disrupting the alliance. In view of these factors,
the absence of a power to take binding decisions should be regarded as a
necessary safeguard for member states, and not as a defect in the system.

Normally states take disputes to the United Nations in order to put
political pressure on their opponents, by mobilizing world opinion against
them. Sometimes, however, recourse to the United Nations may serve
another purpose; a state which is under pressure from its own domestic
opinion to take a ‘strong line’ against another state may try to satisfy
domestic opinion by making fierce speeches at the United Nations, as a
substitute for action of a more damaging character. In such cases, the
United Nations acts as a safety valve, which enables states to ‘let off
steam’. But the frequency with which the United Nations is used for this
purpose explains why states sometimes regard it as an unfriendly act to
complain to the United Nations against another state.

Collective security and enforcement action (Chapter VII)

Based on the negative experience with the League of Nations,20 the drafters
of the Charter aimed to create a more advanced system of collective security
for the enforcement of peace. Its pillars were to rest on the comprehensive
prohibition of any force or threat of force in Article 2(4) of the
Charter21 and an elaborate system of economic, political and
military enforcement measures against aggression in Chapter VII of the
Charter.22 The monopoly in enforcement power was made subject only to

16 On the veto see Chapter 21 above,
374–5.
17 See Chapter 21 above, 377–9.
18 See A.Berg, The 1991 Declaration
on Fact-Finding by the United Nations,
EJIL 4 (1994), 107–14.
19 See Chapter 18 above, 275–81.
C.Murphy, The Conciliatory
Responsibilities of the United Nations
Security Council, GYIL 35 (1992), 190–
204.
20 See Chapter 2 above, 25–6.
21 See Chapter 19 above, 309–11.
22 On Chapter VII (Articles 39–43) see
Frowein, in Simma CUNAC, 605–39;
B.O.Bryde, Articles 44–50, ibid., 640–
61; Harris CMIL, 874–907, 1010–17;
O.Schachter, International Law in
Theory and Practice, 1991, Chapter
XVII; E.Stein, The United Nations and
the Enforcement of Peace, Mich. JIL 10
(1989), 304–16; J.Delbrück, Collective
Security, EPIL I (1992), 646–56; idem,
Collective Measures, ibid., 643–4; K.
Doehring, Collective Security, in
Wolfrum UNLPP I, 110–15; P.
Malanczuk, Humanitarian Intervention
and the Legitimacy of the Use of Force,
1993; H.Freudenschuß, Between
Unilateralism and Collective Security:
Authorizations of the Use of Force by
the UN Security Council, EJIL 5 (1994),
492–531; Higgins (1995), op. cit.; Y.
Kerbat, La Réference au Chapitre VII de
la Charte des Nations Unies dans les
résolutions à caractère humanitaire du
Conseil de sécurité, 1995; Société
Française pour le Droit International.
Collogue de Rennes: Le Chapitre VII de
la Charte des Nations Unies, 1995; J.
Quigley, The ‘Privatization’ of Security
Council Enforcement Action: A Threat to
Unilateralism, Mich. JIL 17 (1996), 249–
83; F.R.Tesón, Collective Humanitarian
Intervention, ibid, 323– 71;
A.P.Mutharika, The Role of the United
Nations Security Council in African
Peace Management: Some Proposals,
ibid., 537–62; D.Bills, International
Human Rights and Humanitarian
Intervention: The Ramifications of
Reform of the United Nations’ Security
Council, Texas ILJ 31 (1996), 107–30;
R.E.Gordon, Humanitarian Intervention
by the United Nations: Iraq, Somalia,
and Haiti, ibid., 43–56.
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23 See Chapter 19 above, 311–26.
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Arrangements’ see further
W.Hummer/ M.Schweitzer, Article
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see Higgins (1995), op. cit., 445–60,
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see Chapter 6 above, 94–5.
25 B.B.Ferencz, Aggression, EPIL I
(1992), 58–65.
26 H.Neuhold, Peace, Threat to,
EPIL 4 (1982), 100–2.
27 For the extension of the
interpretation of these terms to
situations of internal conflict in the
practice of the Security Council, see
text below, 426–7.
28 See Frowein, Article 39, in
Simma CUNAC, 605–16.
29 M.Weller, Comments: The Use of
Force and Collective Security, in I.F.
Dekker/H.H.G.Post, The Gulf War
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two exceptions: first, the unilateral or collective right of self-defence in
Article 5123 and, second, enforcement measures by regional organizations
authorized by the Security Council under Article 53.24

The General Assembly was strengthened and accorded subsidiary
functions in the maintenance of international peace. The Secretary-General
was to play a stronger political role than his counterpart under the League
system. It is helpful to first consider the general normative framework set
out in the text of the Charter before looking at how Chapter VII has worked
in actual practice.

Chapter VII is entitled: ‘Action with respect to threats to the peace,
breaches of the peace, and acts of aggression’.25 The Charter does not try to
define these terms (although it is fairly clear from the context that ‘threats
to the peace’26 and ‘breaches of the peace’ were intended to refer to
international peace);27 instead, Article 39, the first Article in Chapter VII,
provides:
 

The Security Council shall determine the existence of any threat to
the peace, breach of the peace, or act of aggression and shall
make recommendations, or decide what measures shall be taken
in accordance with Articles 41 and 42, to maintain or restore
international peace and security.28

 
But the Council may also adopt provisional measures in accordance with
Article 4029 which provides:
 

In order to prevent an aggravation of the situation, the Security
Council may, before making the recommendations or deciding upon
the measures provided for in Article 39, call upon the parties
concerned to comply with such provisional measures as it deems
necessary or desirable. Such provisional measures shall be without
prejudice to the rights, claims, or position of the parties concerned.
The Security Council shall duly take account of failure to comply
with such provisional measure.30

 
The words ‘call upon’, used in Article 40, cause some problems of
interpretation. They are often used in United Nations resolutions as a
synonym for ‘recommend’,31 but member states seem to agree that the words,
when used in Article 40, mean ‘order’; this interpretation is reinforced when
Article 40 is read in conjunction with Article 25.32 For instance, on 15 July
1948 the Security Council passed a ceasefire resolution calling upon the
Arabs and Israelis to stop fighting, and this resolution was clearly understood
to be mandatory—that is, it was an order which created a legal obligation
to obey.33 Naturally, such resolutions are not always followed, unless they
are backed up by the threat of more severe measures, if the parties have not
already decided, for political or military reasons, that they offer a welcome
opportunity to lay down arms, while saving face.

In general, however, the Security Council has made sparing use of its
powers under Article 40.34 Most ceasefire resolutions are phrased as
recommendations, not as orders. The reason is probably that members of
the Security Council would feel morally obliged to take enforcement action
against states which disobeyed an order, and they are reluctant to take
enforcement action against states which are their own allies or protégés.
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Even when phrased as recommendations, however, ceasefire resolutions
have often succeeded in stopping the fighting; states are reluctant to
continue fighting in defiance of the great powers and of world opinion
generally.

Enforcement action stricto sensu (that is, action to deal with a threat
to the peace, breach of the peace, or act of aggression) can take two
forms; Article 41 provides for non-military enforcement action and
Article 42 provides for military enforcement action.

Article 41 reads as follows:
 

The Security Council may decide what measures not involving
the use of armed force are to be employed to give effect to its
decisions, and it may call upon the Members of the United
Nations to apply such measures. These may include complete
or partial interruption of economic relations and of rail, sea, air,
postal, telegraphic, radio, and other means of communication,
and the severance of diplomatic relations.

 
Decisions of the Security Council taken under Article 41 on measures
not involving the use of armed force, such as to apply economic sanctions,
are binding for the member states called upon.35

Article 42 provides:
 

Should the Security Council consider that measures provided
for in Article 41 would be inadequate or have proved to be
inadequate, it may take such action by air, sea, or land forces as
may be necessary to maintain or restore international peace
and security. Such action may include demonstrations, blockade,
and other operations by air, sea or land forces of Members of
the United Nations.36

 
Article 42 must be read in conjunction with Article 43, which provides:
 

All Members of the United Nations…undertake to make available
to the Security Council, on its call and in accordance with a special
agreement or agreements, armed forces, assistance, and facilities,
including rights of passage, necessary for the purpose of
maintaining international peace and security…The agreement or
agreements shall be negotiated as soon as possible on the
initiative of the Security Council. They shall be concluded between
the Security Council and Members…[of the United Nations].

 
Member states have never made any of the special agreements envisaged
in Article 43 and the Military Staff Committee established under Article
47 has remained a dead body which only holds regular ritual meetings.37

The absence of special agreements with the Security Council in the sense
of Article 43 does not preclude member states from placing troops ad hoc
at the disposal of the Council. But the Security Council cannot order a
state to take part in military enforcement action in the same way that it
can order a state to take part in non-military enforcement action. This is
so because a state is not obliged to take part in military operations under
Article 42 unless it has concluded a ‘special agreement’ under Article 43.38

However, the Security Council can authorize a state to use force, even in
circumstances where force would normally be illegal, if the conditions of

see Frowein, Article 40, in Simma
CUNAC, at 618.
30 See Frowein, Article 40, ibid.,
617–21.
31 For instance, see text below, 390.
32 See Chapter 21 above, 374.
33 See text below, 391.
34 See text below, 419, 422.
35 J.A.Frowein, Article 41, in Simma
CUNAC, 621–3; U.Beyerlin, Sanctions,
in Wolfrum UNLPP II, 1111–28; J.
Combacau, Sanctions, EPIL 9 (1986),
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1987; P.Weckel, Le Chapitre VII de la
Charte et son application par le Conseil
de Sécurité, AFDI 37 (1991), 165–202;
E.Klein, Sanctions by International
Organizations and Economic
Communities, AVR 30 (1992), 101–13;
R.Lapidoth, Some Reflections on the
Law and Practice Concerning the
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Council, ibid., 114–27.
36 See J.A.Frowein, Article 42, in
Simma CUNAC, 628–36; see also text
below, 389–90, 396–9.
37 See D.W.Bowett, International
Military Force, EPIL 3 (1982), 221; R.
Sommereyns, United Nations Forces,
EPIL 4 (1982), 253; J.A.Frowein, Article
43, in Simma CUNAC, 636–40.
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the UN to earmark national contingents
for UN peacekeeping, see text below,
424–5.
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Articles 39 and 42 are met. Article 42 empowers the Security Council to
use force in such circumstances, and therefore may be interpreted a fortiori
as enabling the Security Council to authorize states to do the same. Such
a decision of the Security Council can logically only be a recommendation
to member states. It cannot bind member states to carry out a resolution
to adopt military measures without their consent. However, it is binding
upon the target state with the legal effect that it is barred from invoking
self-defence under Article 51 of the Charter, taking resort to reprisals
short of the use of force, or later claiming reparation in response to the
use of force by the member states so authorized by the Council. Legally,
the decision of the Security Council under Article 42 therefore has a double
nature. With respect to the target state it is a binding decision, with regard
to the authorized member states it is a recommendation which justifies in
law the use of armed force otherwise prohibited by Article 2(4) of the
Charter.

There is some dispute on the question of whether a mere recommendation
adopted by the Security Council solely under Article 39 without direct
reference to Articles 41 and 42 may include enforcement measures. The
better view, in the light of the text and genesis of the Charter and the system
of Chapter VII, is that such enforcement measures require a clear decision
of the Council to apply Articles 41 or 42 and to determine which parties
are placed under legal obligations.39 As noted above, enforcement measures
taken by the Council within its competence are binding upon the target
state and prevent it from invoking other grounds of international law for
the illegality of, for example, boycott measures. A mere recommendation
under Article 39 by itself cannot have this effect.40 In practice, however, the
Security Council tends to refer only to Chapter VII as such and not to
specific articles. Article 42, for example, has never been expressly invoked.41

There are also resolutions of the Council which give no indication at all as
to their legal basis. For example, in Resolution 569 (1985) of 26 July 1985,
the Security Council requested member states to impose embargo measures
on South Africa without having previously decided that there was a threat
to international peace in the sense of Article 39.42

In examining the way Chapter VII has been applied in actual practice,
the following will distinguish between the practice during the Cold War
period and after the end of the Cold War because it marks an important
turning point.

Practice under Chapter VII during the Cold War

During the Cold War the collective security system of the United Nations
remained largely crippled, because the required continuing cooperation of
the five major allied powers had evaporated soon after the Second World
War was over. While the Soviet Union tended to view the UN as being
controlled by inherently hostile powers, and made excessive use of its veto
right,43 in the early phase the United States, relying on its ‘mechanical
majority’, favoured a normative approach based upon the Charter
provisions. Eric Stein notes:
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It was United States diplomacy that championed the normative-
institutional approach to peace maintenance, particularly when it
suited the American goals of the day. Without American support
there seemed little strength behind the Charter claim of
prohibition of force. With the ‘normative retreat’ by the United
States, due as much to the changed constituency of the world
community as to Soviet policy and to the emerging limits of
American power, the United Nations’ claim to the role of
centralized peace enforcement lost any reality.44

 
During the Cold War the procedures for collective measures in Chapter VII
were largely substituted by balance of power strategies implemented by the
great powers outside the framework of the United Nations.45 There was
not much enforcement activity by the Security Council up to 1990. It was
focusing on aspects of decolonization and did not affect any of the great
powers or their close allies. Occasional attempts by the General Assembly
to revitalize collective security remained fruitless.46 From 1946 to 1986,
there were only two determinations under Article 39 by the Security
Council that there was a ‘breach of the peace’, in the case of Korea in
195047 and concerning the Falklands war in 1986.48 In the same period the
Council referred to ‘aggression’ only in the cases of Israel and South Africa
and determined that there was a ‘threat to international peace and security’
in not more than seven instances.49 From 1945 to 1990, there were only
two cases in which the Security Council is considered to have authorized
the use of force (apart from the use of self-defence to protect the mandate of
peacekeeping operations conducted with the consent of the parties),50

namely in the cases of Korea and Southern Rhodesia. Binding non-military
sanctions were also only adopted twice, with the economic blockade of
Southern Rhodesia (1966–79) and the arms embargo imposed upon South
Africa in 1977. An attempt to apply Article 41 against Iran in January
1980, in order to compel Iran to release the United States diplomats being
held as hostages in Tehran, was defeated by a Soviet veto.51

Thus, few of the more than seventy international wars that occurred
until the end of the 1990s52 led to a response under Chapter VII, and
major conflicts in this period failed to be addressed by binding decisions
of the Security Council. In the Cuban missile crisis of 1962,53 involving
a dangerous direct confrontation between the two great powers, the
United States based its unilateral ‘quarantine’ action primarily on the
authority of the Organization of American States.54 The Vietnam War
was kept outside of the Security Council and the General Assembly.55 In
the Arab-Israeli conflict, the Security Council repeatedly made threats
to adopt sanctions under Chapter VII. But they remained empty threats
and therefore lost all credibility.56 The Council was unable to find a
consensus on sanctions during the Tehran Hostages crisis of 1979–81.57

The Soviet intervention in Afghanistan (1979–89) also never occupied
the Security Council.58 In the First Gulf War between Iraq and Iran (1980–
8), one of the most vicious wars of modern times, it took seven years
before the Security Council effectively responded.59

The United Nations force in Korea

When North Korea invaded South Korea (‘the Republic of Korea’) in
June 1950, the Security Council, profiting from the absence of the Soviet
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52 See Chapter 19 above, 311.
53 See Chapter 2 above, 27.
54 See Chapter 6 above, 95.
55 See Chapter 2, 27 and Chapter 19,
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56 See text above, 388.
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58 See Chapter 19 above, 322–3.
59 See text below, 396–9.
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representative,60 passed a resolution recommending member states to ‘furnish
such assistance to the Republic of Korea as may be necessary to repel the
armed attack and to restore international peace’;61 later it passed another
resolution recommending them to place their forces in Korea under a unified
command to be appointed by the United States.62

It is doubtful whether the forces in Korea constituted a United Nations
force in any meaningful sense. They were always called a United Nations
force, they were authorized by the Security Council to fly the United Nations
flag and they were awarded United Nations medals by the General Assembly.
But all the decisions concerning the operations of the forces were taken by
the United States (sometimes after consulting the other states which had
sent forces to Korea), and the Commander took his orders from the United
States, not from the United Nations; the decision to dismiss the original
Commander, General MacArthur, and to replace him by a new Commander,
was taken unilaterally by the United States. Moreover, when the fighting
ended and a conference met at Geneva in 1954 to try to reunify Korea, the
‘Allied Side’ at the conference did not consist of representatives of the United
Nations, but of representatives of the individual states which had sent forces
to Korea.

The states which sent forces to Korea might be regarded as exercising a
right of collective self-defence under Article 51 of the Charter;63 alternatively,
they might be regarded as acting under an authorization conferred by the
Security Council (if the Security Council can use force itself, it can a fortiori
authorize member states to do the same).64 But the forces were probably
national forces, not United Nations forces.

The Uniting for Peace Resolution

The Security Council had been able to act in Korea because the Soviet
Union had been boycotting the Security Council; it was unlikely that Soviet
boycotts would recur in the future. After the outbreak of the Korean War,
Western states therefore tried to strengthen the General Assembly, in order
that it might be able to act when the Soviet veto prevented the Security
Council from acting. Article 24 of the Charter gave the Security Council
‘primary responsibility for the maintenance of international peace and
security’,65 and it was argued that this did not preclude the General Assembly
from exercising a secondary or residual responsibility—an argument which
was approved by the International Court of Justice in the Expenses case.66

On 3 November 1950 the General Assembly passed the Uniting for Peace
Resolution, in order to increase its ability to exercise this secondary or
residual responsibility.67

Unlike the Security Council, which is ‘so organized as to be able to
function continuously’,68 the General Assembly meets only ‘in regular annual
sessions and in such special sessions as occasion may require’.69

Consequently, the General Assembly might find it difficult to deal with
trouble which occurred when it was not in session. To remedy this defect,
the Uniting for Peace Resolution streamlined the procedure for calling
special sessions of the General Assembly. This was an exercise of the
General Assembly’s power to ‘adopt its own rules of procedure’;70 even
the communist countries, which challenged the legality of the resolution in
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1950, have made use of this procedure when requesting special sessions
of the General Assembly (for example, at the time of the Suez invasion
in 1956).71

The Uniting for Peace Resolution states that, if the Security Council
fails in its primary responsibility of maintaining international peace and
security, the General Assembly shall consider the matter immediately with
a view to making recommendations for collective measures, including the
use of armed force where necessary; and it recommends members to
maintain contingents in their armed forces which could be made available
‘for service as a United Nations unit…upon recommendation by the
Security Council or the General Assembly’. Needless to say, the communist
countries opposed this part of the Resolution with special vehemence;
and its legality is certainly open to doubt. Article 11(2) of the Charter
says that ‘any…question on which action is necessary shall be referred to
the Security Council by the General Assembly’, and it is fairly clear that
this gives the Security Council a monopoly of ‘action’.72 In the Expenses
case, the International Court of Justice interpreted ‘action’ to mean
‘enforcement action’, and said that the United Nations Emergency Force
in the Middle East, created by the General Assembly in 1956, was not
contrary to Article 11(2) because it was not designed to take enforcement
action;73 the Court clearly implied that the General Assembly would have
acted illegally if it had set up a force designed to take enforcement action.

On the other hand, states have a right of collective self-defence under
Article 51 of the Charter,74 and there is nothing to prevent the General
Assembly from recommending them to exercise this right in order to
defend the victim of aggression; but in this case it is difficult to describe
the forces of the states concerned as ‘a United Nations unit’.

The Uniting for Peace Resolution was first invoked in 1956 in response
to the military action taken by France, the United Kingdom and Israel
following Egypt’s seizure of the Suez Canal. The United States and the
Soviet Union collaborated and succeeded in demanding the withdrawal
of the foreign forces from Egypt.75 However, the call of the General
Assembly for a termination of the Soviet armed intervention in Hungary,
which coincided with the Suez Canal crisis, found no response.

Rhodesia and South Africa

On 11 November 1965, the white population of the British colony of
Rhodesia unilaterally declared Rhodesia independent, against the wishes
of the United Kingdom and without reference to the Africans who formed
94 per cent of the population of Rhodesia.76 The first resolution of the
Security Council on Rhodesia, passed immediately after the declaration
of independence, in effect merely recommended member states to suspend
trade in certain commodities with Rhodesia.77 On 9 April 1966, the Security
Council passed a resolution authorizing the UK to search ships on the
high seas to see whether they were carrying oil destined for Rhodesia.78

On 16 December 1966, the Security Council decided that ‘the present
situation in…Rhodesia constitutes a threat to international peace’, and
ordered member states to suspend trade in certain commodities with
Rhodesia.79 The ‘sanctions’ were made mandatory. Indeed, the Rhodesia
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resolution of 1966 represents the first clear occasion on which the
Security Council gave an order under Article 41. Apart from Rhodesia,
during the Cold War, an order was issued under Article 41 on only one
occasion: in 1977 the Security Council imposed a mandatory ban on
exports of arms to South Africa.80 The Security Council revoked its
resolutions imposing sanctions on Rhodesia by Resolution 460 (1979),
after the ‘government’ of Rhodesia had agreed to revoke the unilateral
declaration of independence and to accept the principle of majority
rule.81 The Council lifted the embargo and other restrictions against
South Africa on 25 May 1994 by Resolution 919 (1994), after South
Africa’s new (non-racial and democratic) constitution had entered into
force.82 On 23 June 1994, South Africa resumed its seat in the General
Assembly.

Some right-wing politicians in the United Kingdom denied that the
situation in Rhodesia constituted a threat to international peace; but Article
39 gives the Security Council a discretionary power to determine what
constitutes a threat to the peace,83 and member states cannot substitute
their own opinion for that of the Security Council. Nor can it be said that
the Security Council’s decision was wholly unreasonable or an abuse of its
discretionary power (in some systems of municipal law an administrative
body’s decisions are invalid if they are wholly unreasonable or an abuse of
that body’s discretionary power; but it is not certain whether a similar rule of
international law applies to the Security Council84). The whole purpose of
the unilateral declaration of independence in Rhodesia was to preserve the
political and economic dominance of the whites (numbering 6 per cent of the
population) over the Africans. There was obviously a risk that sooner or
later the Rhodesian Africans would react violently against this state of affairs,
and a risk that fighting between the Rhodesian Africans and the white regime
might spill over into the territory of neighbouring states; indeed, both these
risks became realities in the 1970s. If a situation is likely to lead to such
results, it is not unreasonable to describe it as a threat to international peace.

Some people also criticized the Security Council action on Rhodesia
on the grounds that Rhodesia was not a state,85 and had not committed
any breach of international law. (These two arguments were linked, because
it was argued that Rhodesia could not have or break any obligations
under international law unless it was a state.) But there is nothing in the
Charter to suggest that a threat to the peace necessarily connotes action
by a state or a breach of international law. Article 39 says that the Security
Council’s function is ‘to maintain or restore international peace and
security’—not to punish breaches of international law.

The cases of Southern Rhodesia and South Africa in which, inter alia,
Article 41 was applied to impose boycott measures are often cited as evidence
that internal conditions in a state, such as massive violations of human
rights, could be viewed as by themselves creating a threat to the peace,
meriting at least the imposition of collective economic sanctions under
Chapter VII.86 There are doubts, however, whether the special
circumstances of the Rhodesian case admit this conclusion.87 In the case
of South Africa’s regime of apartheid, the relevance of external factors for
the Security Council’s decision-making also raises some questions,88 but it is,
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on the whole, an important precedent. At the same time, however, one
could inquire into the significance of a ‘colonial situation’ in both cases
and of the fact that the Security Council failed to adopt enforcement
measures in quite a number of other obvious cases of gross violations of
human rights during the Cold War, such as in Biafra (1967–70),
Cambodia under the Pol Pot regime,89 and many other situations.

It must also be noted that in the two aforementioned cases the Security
Council did not adopt resolutions authorizing member states to use armed
force generally within the territory of either Southern Rhodesia or South
Africa. In the Rhodesian case the authorization by the Security Council,
properly to be construed as an application of Article 42,90 of Great Britain
to use force against oil tankers with cargo for Southern Rhodesia destined
for the harbour of Beira in Portuguese Mozambique,91 was in fact, applied
against a third state, the flag state Greece, under special circumstances.

Practice under Chapter VII after the end of the Cold War
With the break-up of the Soviet Union, the changing political conditions
seemed to place the Security Council, now dominated by the Western
powers under the leadership of the United States, into a new and central
position with regard to the maintenance of international peace and
security.92 As noted by Rosalyn Higgins:
 

Since the end of the Cold War there has been a marked decline
in the unilateral use of force by the United States outside of the
United Nations. Since the coincidence of its own objectives and
those of the United Nations in the Iraq invasion of Kuwait, the
advantage has been seen in the United States of making the
United Nations the centre of foreign policy. The disappearance
of the old, hostile Soviet Union has made the Security Council a
more comfortable environment. There has been a substantial
common interest in peace and security matters between the
United States, France and the United Kingdom, with much
common ground also with the Russian Federation. China remains
uneasy, but does not feel strongly enough to veto.93

 
The new cooperation among the five permanent members of the Security
Council had an early impact, bringing the First Gulf War between Iraq
and Iran to an end in August 1988.94 The withdrawal of Soviet forces
from Afghanistan in 1988–9 was based upon a plan mediated by the
UN Secretary-General.95 In Africa, Cuban forces withdrew from Angola
in 1989 and Namibia became independent in March 1990 on the basis
of a resolution which the Security Council had adopted in 1978.96 UN
involvement in the solution of the conflicts in Central America became
significant.97 However, the two main developments which led to a
challenge of the role of the United Nations emerged from the invasion
of Kuwait by Iraq in August 1990, which was reversed by allied military
action based upon Chapter VII in 1991, and from the spreading of
massive violence in internal conflicts, mostly ethnically inspired, such as
the tragedies in Yugoslavia, Somalia and Rwanda.

The new climate among the permanent members of the Security Council
resulted in a much celebrated statement made in January 1992, after a
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meeting in which the Council for the first time in its existence met at the
level of Heads of State or Government. It emphasized that
 

[t]he non-military sources of instability in the economic, social,
humanitarian and ecological fields have become threats to peace
and security.98

 
A hitherto unknown activism on the part of the Security Council developed
in the short period from 1990 to 1995. Collective measures were taken
under Chapter VII in eight instances, concerning Iraq, Liberia, former
Yugoslavia, Somalia, Libya, Angola, Haiti and Rwanda, all of which entailed
binding sanctions under Article 41.99 In five cases the Council authorized
the use of force (Iraq, Somalia, former Yugoslavia, Rwanda and Haiti).
The latter five cases will be addressed in the following.

The invasion of Kuwait by Iraq

When Saddam Hussein invaded Kuwait on 2 August 1990 and declared it to
be Iraq’s seventeenth province, the Security Council responded immediately
by condemning the act as a breach of the peace and of international security,
and requiring Iraq’s immediate and unconditional withdrawal.100 Iraq did
not abide by this requirement and subsequently the Security Council adopted
more than thirty resolutions on the conflict and its consequences. Inter alia,
it imposed an arms and trade embargo upon Iraq and Kuwait on 6 August
1990101 and instituted a committee to supervise the implementation of the
sanctions.102 Following a naval blockade authorized on 25 August 1990,103

on 28 November 1990 the Security Council finally adopted Resolution 678,
in which the Council, ‘[a]cting under Chapter VII of the Charter’, authorized
 

Member States co-operating with the Government of Kuwait, unless
Iraq on or before 15 January 1991 fully implements, as set forth in
paragraph 1 above, the foregoing resolutions, to use all necessary
means to uphold and implement resolution 660 (1990) and all
subsequent relevant resolutions and to restore international peace
and security in the area.104

 
Under the leadership of the United States the coalition forces launched
‘Operation Desert Storm’ on 16/17 January 1991 with airborne attacks
against Iraqi targets in Iraq and Kuwait, followed by the main land offensive
on 24 February. A suspension of hostilities came into effect on 28 February
after the allied forces had occupied Kuwait and a part of southern Iraq.

There is no doubt that the wording in Resolution 678 ‘to use all
necessary means’ was an authorization to use armed force. But there are
a number of other legal problems concerning the conduct of Operation
Desert Storm which have given rise to some concern. One question is
whether the Security Council may delegate its responsibility for military
action under Article 42 and authorize states to employ force at their own
discretion without retaining at least some form of control.105 It is arguable
that the Security Council was not exactly acting according to Chapter VII
because Articles 46 and 47 imply that enforcement measures will be under
the control of the Security Council and its Military Staff Committee.106
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However, it must be said that the UN is ill-equipped to
effectively handle the complicated command and control functions
involved in such complex military operations. Furthermore, it is also
clear, as a matter of fact, that the United States would not have been
prepared to accept anything other than American control over its forces
and their cooperation with the allies. Without the leadership of the United
States under these conditions, it is not likely that there would have been
any UN-sponsored action at all, although there would still have been
room for Allied support for Kuwait in the sense of collective self-defence
under Article 51 of the Charter.107 Nevertheless, the broad discretion
left to the coalition forces has led to accusations that the Security Council
was ‘hijacked’ by the United States.108

A second issue concerns the point whether the international community
should not have waited longer to see whether the economic sanctions
would lead to the desired result, before resorting to armed force and its
consequences for the Iraqi civilian population.109 In essence, this is a
political question in which also a number of military considerations (inter
alia, connected with the build-up of Allied forces in the region, their delicate
presence in Saudi Arabia and climate conditions) have played an important
role. There is also much doubt as to the general effectiveness of economic
sanctions in view of past experience which indicates that they have more
political and symbolic importance than real effect.110 But there is also a
legal point, namely whether, in the light of the wording of Article 42 of
the Charter and its position after Article 41, the Security Council must
first make a formal determination that the economic and other sanctions
have been inadequate, before authorizing military measures.111 It is
submitted that such a requirement may be overstretching the matter; if
the Security Council decides to adopt measures under Article 42, it
implicitly says that other measures have been (or are) insufficient in its
view and there is no reason to see what would be legally gained from the
formal expression of this view, except that there may be more debate on
the inadequacy of the sanctions because it is then a separate item to be
formally decided.

A third problem that should be mentioned is related to Article 50 of
the UN Charter which provides that in the case of enforcement measures
adopted by the Security Council, any state (not only a UN member state)
 

which finds itself confronted with special economic problems
arising from the carrying out of those measures shall have the
right to consult the Security Council with regard to a solution of
those problems.

 
A number of states tried to obtain compensation under this Article for
damage which they or their companies incurred by adhering to the UN
sanctions imposed upon Iraq. But these efforts remained fruitless. This may
be a bad precedent for the future willingness of states to follow sanctions of
the United Nations. Therefore, measures to address this problem have been
proposed by the UN Secretary-General in his ‘Agenda for Peace’.112

Harsh conditions were imposed upon Iraq in the monumental ceasefire
Resolution 687 of 3 April 1991, which in UN parlance is referred to as
the ‘mother of all resolutions’ because of its length and broad range of
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application.113 The resolution requires Iraq, inter alia, to destroy or remove
all weapons of mass destruction, including chemical and nuclear weapons,
as well as missiles with a range of more than 150 kilometres (during the
war with the coalition forces Iraq had sought relief and other popular Arab
support by attacking Israel with Scud missiles, as it had been attacking
Tehran with missiles in the First Gulf War). The respective disarmament of
Iraq is supervised and enforced by the United Nations.114 Other issues
addressed by Resolution 687 concern the determination of the border
between Iraq and Kuwait by the Iraq-Kuwait Boundary Commission,115

the monitoring of the border by the UN Iraq-Kuwait Observation Mission,
the coordination of the return of property to Kuwait, and the supervision
of the continuing arms and trade embargo, including the prohibition of the
export of oil, against Iraq by the Sanctions Committee of the UN Security
Council. With the purpose of addressing the serious shortages of food
supplies and medicine in Iraq, on 4 April 1995 the Security Council adopted
Resolution 986 (1995) allowing, under certain conditions and strict control
measures, states to import oil and oil products from Iraq amounting to the
equivalent of US$1 billion every ninety days. Iraq refused to accept the
conditions of this ‘oil-for-food’ deal because it saw its sovereignty as being
impaired, until finally a memorandum of understanding was agreed upon
between the UN Secretariat and the Government of Iraq in spring 1996.116

Another aspect which needs to be mentioned is the novelty of the
reparations regime imposed upon Iraq by the Security Council, also acting
under Chapter VII.117 Already in October 1990, the Council had reminded
Iraq that it was liable under international law for all damage caused to
Kuwait, other states, companies and individuals arising as a consequence
of the invasion of Kuwait.118 After the defeat of Iraq, the Council demanded
in a resolution adopted on 2 March 1991119 that Iraq accepts its international
liability ‘in principle’ as part of the ceasefire conditions. Paragraph 16 of
Resolution 687 then confirmed (under Chapter VII):
 

[t]hat Iraq, without prejudice to the debts and obligations of Iraq
arising prior to 2 August 1990, which will be addressed through the
normal mechanisms, is liable under international law for any direct
loss, damage, including environmental damage and the depletion
of natural resources, or injury to foreign Governments, nationals
and corporations, as a result of Iraq’s unlawful invasion and
occupation of Kuwait.120

 
On the basis of this resolution the Security Council created a Compensation
Fund and the United Nations Compensation Commission (UNCC), seated
in Geneva, by a resolution adopted on 20 May 1991.121 The UNCC is a
subsidiary body of the Security Council and its main political organ, the
Governing Council, mirrors the composition of the Security Council. Its
task is to deal with the unprecedented amount of more than 2.6 million
claims filed against Iraq from more than 100 countries, ranging from
a mass of claims by persons who had to depart from Iraq or Kuwait
or who suffered injury, corporate, property and business loss
claims, various types of claims by governments and international
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organizations to the new field of claims for environmental damage caused
by Iraq (accusing Iraq of using oil as a weapon polluting the Gulf and
depleting or burning Kuwait’s oil resources during the war) in the
estimated total amount of US$160 billion. There are a number of legal
questions concerning the establishment and mode of operation of this
new body, which is not a form of arbitration or adjudication,122 but a
system of imposed administration of claims, often in a summary fashion,
under which the defendant state (Iraq) has been deprived of any
meaningful standing and is required to pay one-third of its annual oil
revenues into the Fund when the embargo is lifted; but they are beyond
the scope of this book.123

The Kurdish crisis
One of the great myths of the analysis of the events in the immediate
aftermath of the Gulf War is that the Security Council also authorized
Allied forces by Resolution 688 to militarily intervene in Iraq to protect
the Kurds.124 Therefore, the development deserves some closer attention.
‘Operation Comfort’, the allied intervention in 1991 to create ‘safe
havens’, in northern Iraq for the vast numbers of Kurdish refugees which
had fled to Turkey and Iran from the Iraqi Army and were suffering
under appalling conditions, was conducted by more than 13,000 soldiers
from various Western countries under the leadership of the United States,
including Britain, France, the Netherlands, Spain, Italy and Australia.125

Security Council Resolution 688, adopted on 5 April 1991, has often
been referred to as the ‘legal basis’ for the action (and also for later military
strikes against Iraq) and the allies themselves have repeatedly described
the intervention as being ‘consistent’ with that resolution. In the literature
it has been interpreted as evidence that the Council may adopt measures
under Chapter VII with regard to an internal situation if a massive violation
of human rights amounts to a threat to or breach of the peace, in spite of
the non-intervention principle in Article 2(7) of the Charter.126 A closer
analysis of the resolution, the discussion at the Security Council meeting
and the factual context does not support these contentions.

Resolution 688, the draft of which was put on the agenda of the
Security Council on 5 April 1991 by Belgium and France, joined by the
United Kingdom and the United States as sponsors,127 was accepted,
with the least wide support of all the resolutions until then adopted by
the Council in response to the invasion of Kuwait,128 by ten votes in
favour, three against (Cuba, Yemen, and Zimbabwe) and two members,
including one permanent member, abstaining (China and India). The
significance attributed to the issue is apparent from the fact that thirty-
one states expressed their views at the meeting.

The operative part of the resolution begins by condemning ‘the repression
of the Iraqi civilian population in many parts of Iraq, including most recently
in Kurdish populated areas, the consequences of which threaten international
peace and security in the region’ (paragraph 1). These ‘consequences’
are clearly identified in the preamble as ‘a massive flow of refugees
towards and across international frontiers’ and as ‘cross border
incursions’.129 Thus the resolution cannot be cited as a precedent for the

122 See Chapter 18 above, 281–98.
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proposition that the Security Council views massive, but purely internal
human rights violations as such, without transboundary effects, as a direct
threat to international peace and security. For cases with external effects of
human rights violations, however, it is indeed an important precedent.

It is not a precedent, however, for the authorization of the use of force
by the Security Council to protect human rights in such circumstances.
Resolution 688 contains no reference to Chapter VII,130 its wording does
not mention any collective enforcement measures, and it did not expressly
authorize or endorse the allied military intervention.131 The resolution
‘demands’ that Iraq, ‘as a contribution to removing the threat to international
peace and security in the region’, end the repression immediately, and
expresses the hope for an ‘open dialogue’ to ensure ‘that the human and
political rights of all Iraqi citizens are respected’ (paragraph 2). After
requiring Iraq to allow immediate access by international humanitarian
organizations (paragraph 3), the resolution requests the Secretary-General
to pursue his humanitarian efforts in Iraq, to report forthwith (paragraph
4), and to ‘use all the resources at his disposal, including those of the relevant
United Nations agencies, to address urgently the critical needs of the refugees
and displaced Iraqi population’ (paragraph 5). The Security Council
concluded by appealing to all Member States and all humanitarian
organizations to contribute to the relief efforts (paragraph 6), demanding
that Iraq cooperate with the Secretary-General (paragraph 7), and deciding
‘to remain seized of the matter’ (paragraph 8).132 There is no language in
Resolution 688 such as in the earlier Resolution 678 which authorized
member states ‘to use all necessary means’ to repel the Iraqi aggression
against Kuwait.133 And there is also no comparable wording to the later
Resolution 794 of 3 December 1992 on Somalia, in which the Council
called upon ‘all Member States which are in a position to do so to provide
military forces’ (paragraph 11), or ‘to use all necessary means’ to secure the
humanitarian relief operations in Somalia (paragraph 10), or ‘to use such
measures as may be necessary’ to enforce the earlier Resolution 733
(paragraph 16).134 In fact, at the time of the adoption of Resolution 688,
on 5 April 1991, the idea of military intervention to create such safety
zones had not yet found the support of the United States.135 While the plan
found approval at the summit meeting of the European Communities on 8
April 1992, three days after the resolution, the reaction of the United States
on the same day was that it had ‘no position’ on the question of Kurdish
‘safe havens’ and was unable to give the proposal ‘specific endorsement’. It
was only later that the United States clarified its position and, on 10 April
1991, demanded that Iraq cease all military activity on its territory north
of the 36th parallel with the warning to Iraq that it would use force if there
was any military interference in international relief efforts for the Kurds.
The allied intervention itself started a week later, on 17 April 1991.

The statements made at the Security Council meeting reveal that nearly
all states, even among those supporting the resolution, carefully balanced
the right of the Security Council to deal with the matter with the principle
of non-interference in the internal affairs of Iraq to avoid an unwelcome
precedent for the future.136 The wording of Resolution 688 is such to
accommodate these concerns by giving room to their interpretation. While
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the resolution begins with a reference to duties and responsibilities of
the Security Council for the maintenance of international peace and
security, it immediately recalls Article 2(7) of the Charter. The preamble
expresses grave concern on the part of the Council towards the Iraqi
repression of the civilian population and notes that it was deeply
disturbed ‘by the magnitude of the human suffering involved’, but it
also reaffirms ‘the commitment of all Member states to the sovereignty,
territorial integrity and political independence of Iraq and of all States
in the area’.

In practice, apart from humanitarian tasks assigned to the Secretary-
General, Resolution 688 amounted to little more than a formal censure
of Iraq. Otherwise it is most likely that it would have been vetoed by
China. China explained its abstention, after expressing its concern with
the situation in Iraq and the refugee influx into Turkey and Iran and the
effects for these countries, by stating:
 

However this is a question of great complexity, because the
internal affairs of a country are also involved. According to
paragraph 7 to Article 2 of the Charter, the Security Council should
not consider or take action on questions concerning the internal
affairs of any State. As for the international aspects involved in
the question, we are of the view that they should be settled
through the appropriate channels. We support the Secretary-
General in rendering humanitarian assistance to the refugees
through the relevant organizations.137

 
It is further of interest that the reaction of the UN Secretary-General to
the ‘safe havens’ plan was to immediately raise the question whether
enclaves for the Kurds could be imposed upon Iraq in disrespect of its
sovereignty. On 17 April he expressed the view that any deployment of
foreign troops in northern Iraq would require permission by Iraq.138 Iraq
denounced the allied action but it did not respond militarily. It continued
to negotiate with both the United Nations Mission led by Erik Suy (Personal
Representative of the UN Secretary-General) and with the UN Inter-Agency
Mission led by Sadruddin Aga Khan (Executive Delegate of the UN
Secretary-General for the UN Humanitarian Programme for Iraq, Kuwait
and the Iraq/Iran and Iraq/Turkey Border Areas) on humanitarian relief.
Agreements were concluded on 18 April and in May 1991.139 Aga Khan
and Iraq signed a Memorandum of Understanding concerning the role of
the United Nations in providing humanitarian assistance in Iraq; based
on discussions held on 17 and 18 May 1991 with the Iraqi Government,
an annex to this Memorandum laid out the details of the deployment of
about 500 ‘UN Guards’ and their light armament. The deployment of
these ‘UN Guards’ therefore rested on the consent of the Iraqi government.

The reaction of states from what used to be the ‘Third World’ to the
allied intervention during the General Assembly debate in November 1991
on strengthening the UN ability to respond to human emergencies indicates
that many saw in the rescue operation a fundamental breach of sovereignty
with negative implications.140 Erik Suy also views the allied intervention
as unilateral action without authorization. He notes that the allied action
was not condemned (which, one is tempted to add, as far as the
Security Council is concerned, was not likely in view of the veto power
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of three of the Allies), and he also states that ‘world opinion’ supported the
operation. But Suy arrives at the conclusion that it was illegal under
international law and, as a single precedent, was not capable of creating a
new customary norm.141

It is true that Resolution 688, invoked by the allies as justification, not
only for the Kurdish action, but also, to justify the imposition of the no-fly
zones over Iraq, and, at least partly in addition to the non-compliance by
Iraq with UN resolutions among other reasons, to legalize military air strikes
in and against Iraq in January 1992,142 does not support such contentions.
But the matter of the legality or illegality of the intervention to protect the
Kurds is more complex. First, there is still the controversial issue of whether
unilateral, unauthorized, humanitarian intervention may be still de lege
lata admissible under exceptional circumstances.143 Second, a more detailed
analysis of the factual circumstances would have to inquire whether Iraq,
in spite of its formal protest, may have later in fact acquiesced144 in the
rescue operation. Third, there is also the difficult question of whether the
action, as a so-called ‘follow-up measure’, can be isolated from the general
context of the Gulf War, including the previous authorization of enforcement
action by the Council and/or the exercise of collective self-defence.145

Nevertheless, the conclusion stands that Resolution 688 by itself did not
provide the legal basis and as such is not a precedent for the Security Council
practice of forcible humanitarian measures under Article 42.146 The legal
significance of the allied action as state practice, on the other hand, for the
development of customary international law will become apparent only in
a longer-term perspective, provided that it can find general acceptance as a
precedent outside of the peculiar circumstances of the Gulf War.

Somalia

The case of Somalia, with the engagement of 37,000 foreign soldiers from
more than twenty countries under the leadership of the United States in
1992, is a normative landmark of the genuine Security Council practice of
humanitarian intervention which was based upon Chapter VII of the UN
Charter.147 At the same time it is an example of the failure of collective
humanitarian intervention.

Somalia is unique among the sub-Saharan countries in that it is the only
one which is composed of a single ethnic group. Nevertheless, the country,
which in the last quarter of the nineteenth century had been divided under
the rule of three colonial powers (Britain, France and Italy) has been torn
apart by clan-based civil wars which led to the collapse of the government
structure and made Somalia the prime example of the new phenomenon of
‘failed states’,148 to a much higher degree than other states such as Liberia149

and Rwanda.150

After independence, for twenty-one years Somalia had been ruled by
President Siad Barre who attempted to overcome the clan structure on the
basis of a combination of pan-Somali nationalism with a centralized Soviet
model of socialism, although Barre himself was primarily basing his power
on the Merihan clan and two other clans, the Ogadeni and Dolbahante.
When Barre’s regime fell in 1991, a power struggle and clan clashes in
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many parts of the country emerged. In the capital Mogadishu, factions
supporting Interim President Ali Mahdi Mohamed, on the one hand,
and General Mohamed Farah Aidid (Chairman of the United Somali
Congress), on the other, engaged in heavy fighting. The county was torn
apart by widespread death and destruction forcing hundreds of thousands
of people to leave their homes. Almost five million people were suffering
from hunger and disease; almost one million people fled to neighbouring
countries. In May 1991, the north-western part of Somalia proclaimed
its independence as the ‘Somaliland Republic’.

The United Nations and a number of non-governmental organizations
were engaged in humanitarian relief operations in Somalia and the UN
Secretary-General, in cooperation with the Organization for African
Unity (OAU), the League of Arab States (LAS) and the Organization of
the Islamic Conference (OIC) made political efforts to restore peace.151

On 23 January 1992, the Security Council imposed an arms embargo
on Somalia and called upon all parties to discontinue hostilities.152

Negotiations at the UN Headquarters involving the UN Secretary-
General, the LAS, the OAU and the OIC led to an agreement on a cease-
fire between interim President Ali Mahdi and General Aidid to be
monitored by UN observers. Agreement was also reached on the
protection of humanitarian relief convoys by UN security guards. In
April 1992 the Security Council created the United Nations Operation
in Somalia (UNOSOM) which resulted in the deployment of fifty UN
military observers and about 500 UN security personnel.153 The Security
Council later decided to increase the security force up to 3,000 in view
of the continuing fighting and attacks against humanitarian operations.
But UNOSOM was not able to fulfil its mandate.

Following an offer made by the United States to lead a military operation
to protect the delivery of humanitarian relief, on 3 December 1992, the
Security Council unanimously adopted Resolution 794 under Chapter
VII of the UN Charter and authorized the use of all necessary means to
provide a secure environment for the relief operations. The circumstances,
however, as expressed in Resolution 794 and by many states at the Council’s
meeting,154 were special, as emphasized in the resolution, because of ‘the
unique character of the present situation in Somalia’ with ‘its deteriorating,
complex and extraordinary nature, requiring an immediate and exceptional
response’.155 While there had been requests for help from Somalia to the
UN, the fact that Somalia has no government and nothing akin to a
structure of government must not be overlooked when evaluating the
relevance of this precedent for the future.

It was the chaos of the endless civil war involving some fifteen different
parties, mass starvation threatening millions, armed interference with
humanitarian assistance, and the inability of the UN peacekeeping contingent
with its limited mandate to make any difference that led the Council to
determine ‘that the magnitude of the human tragedy caused by the conflict
in Somalia, further exacerbated by the obstacles being created to the
distribution of humanitarian assistance, constitutes a threat to
international peace and security’.156 For the first time it is clearly stated
in a Council resolution, without also invoking external ‘consequences’, that
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internal aspects of a humanitarian problem, although in connection with
armed interference with international humanitarian relief operations,
threaten international peace and security and require military enforcement
measures under Chapter VII.

A further point of interest is that the Security Council assumed
responsibility for restoring ‘peace, stability and law and order with a view
to facilitating the process of a political settlement under the auspices of the
United Nations’ under the proviso, however, that the ‘people of Somalia
bear ultimate responsibility for national reconciliation and the reconstruction
if their own country’.157 It is known that the United States, the inaugurator
of ‘Operation Hope’ and in military command of the operation in the first
phase, but for political reasons only very indirectly referred to in the
resolution because of the controversy regarding the extent to which the UN
should be in control,158 had views different to those of the Secretary-General
on the issue of how far its intervention should go beyond terminating the
fighting and securing the supply of relief. The text of the resolution, while
guarding the principle of sovereignty by referring to the ultimate
responsibility of the people of Somalia, raised the question of what exactly
the long-term objectives of the UN were to be in the second phase of the
operation, whether they were to include, for example, establishing a police
force, law and order, and an administration, or reorganizing the educational
system and the economy.159

It is further of interest to note that the reason why Resolution 794 was
adopted unanimously (in contrast to the other resolutions authorizing the
use of force in the cases of Rwanda, Haiti, etc.) was that it provided for
mechanisms aiming at maintaining UN control over the operation.160 The
UN Secretary-General was to consult with the states taking part regarding
their efforts and to arrange for ‘the unified command and control of the
forces involved’.161 An ad hoc commission of members of the Security
Council was to report to the Council on the conduct of operations by the
participating states. Reports ‘on a regular basis’ were required from both
the Secretary-General and the participating states.

In December 1992, the Unified Task Force (UNITAF) comprising military
forces from twenty-four countries under the command of the United States
was sent to Somalia and by March 1993, with about 37,000 soldiers, covered
40 per cent of the territory of the country. This resulted in a significant
alleviation of the starvation conditions. On 26 March 1993, the Security
Council decided to transform UNITAF into UNOSOM II and expanded its
size and mandate. UNOSOM II was authorized under Chapter VII to use
force to establish a secure environment in all of Somalia. It was also
authorized to assist in rebuilding the economy and social and political
institutions of the country. At a conference held in Addis Ababa in March
1993, the leaders of fifteen Somali political movements agreed on national
reconciliation, disarmament and security, rehabilitation and reconstruction,
restoration of property and settlement of disputes and on the creation of a
transitional national council.

However, the agreement was only the prelude to further disaster. In June
1993, twenty-five Pakistani soldiers were killed by an attack upon
UNOSOM II in Mogadishu. UNOSOM II became a party to the conflict



COLLECTIVE SECURITY AND ENFORCEMENT (CHAPTER VII) 405

and engaged in military operations in Mogadishu which led to casualties
among the civilian population and UNOSOM forces. The United States
deemed it necessary to defeat General Aidid and took military action
against his forces, including a helicopter attack upon a command centre
in Mogadishu which resulted in the death of fifty civilians.162 The
American approach was criticized by other states, especially by Italy,
which requested the UN command to suspend combat operations in
Mogadishu. The UN command responded by requesting Italy to replace
the commander of its contingent, which Italy refused to do, with reference
to its right to appoint the leader of its own forces. Thus, becoming a
party to the conflict led to dissent among the member states and to an
early withdrawal of forces.

After eighteen US soldiers were killed in October 1993, the United
States finally announced that it would withdraw from Somalia by 31
March 1994. Belgium, France and Sweden also announced their
withdrawal. The mandate of UNOSOM II was revised in February 1994
emphasizing its role in providing assistance to political reconciliation,
reconstruction and stability. The Security Council also provided for a
gradual reduction of UNOSOM forces and stated that its mission would
be completed by March 1995. After further UN efforts in 1994 failed to
make any progress in reconciliation between the Somali factions, the
withdrawal of UNOSOM II was completed in March 1995. Neither the
Somali factions nor the humanitarian agencies and NGOs requested an
extension of UNOSOM’s mandate.163 The UN-sponsored collective
intervention in Somalia thus ended in a débâcle, although it had been
successful in distributing humanitarian aid.164

Rwanda
The case of Rwanda is an appalling human tragedy with mass killings
arising from internal ethnic conflict which, as mentioned in Chapter 20
above,165 has led to the establishment of an international criminal tribunal.
Rwanda had been first colonized by Germany and was later transferred
to Belgian colonial rule until it gained its independence in 1967. The
country has a long history of ethnic clashes between the Hutu majority
and the Tutsi minority, which reappeared in the form of a full-scale internal
and cross-border conflict in October 1990 between the Hutu-controlled
armed forces of the French-backed Government of Rwanda and the Tutsi-
led Rwandese Patriotic Front (RPF) operating from Uganda and areas in
the north of Rwanda.166 In February 1993, hostilities recommenced in
spite of a number of cease-fire agreements and disrupted peace negotiations
between the parties sponsored by the OAU and Tanzania. At the request
of Rwanda and Uganda, on 22 June 1993, the Security Council decided
to establish the United Nations Observer Mission Uganda-Rwanda
(UNOMUR) to help to prevent the military use of the border area. After
the two civil war parties had signed a peace agreement in Arusha, Tanzania
in August 1993, at their request the Security Council set up another
international force, the United Nations Assistance Mission for Rwanda
(UNAMIR), to assist in the implementation of the agreement on 5 October
1993.167 Its mandate was to supervise the election and establishment of a
new government by October 1995.
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There were difficulties in implementing the agreement, which exploded
into a severe crisis after the Presidents of Rwanda and Burundi were killed
by a missile attack on their aircraft on 6 April 1994 while returning from
peace negotiations in Tanzania. Total chaos and massive ethnic violence
with genocidal dimensions emerged throughout Rwanda in the weeks that
followed. It was estimated that by September 1994 the pre-civil war
population of 7.9 million in Rwanda had fallen to five million. Estimates
of the number of people slaughtered ranged from several hundreds of
thousands to one million, those of internally displaced persons from 800,000
to two million, and those of refugees fleeing to Zaire, Tanzania, Burundi
and Uganda counted at more than two million.

The lightly armed 2,700 UNAMIR observer forces were not in a position
to stop the killings, nor was this within its mandate. Belgium withdrew its
440 soldiers and the rest remained in their barracks after ten Belgian soldiers
guarding the Prime Minister had been hacked to death when the Prime
Minister was murdered.168 On 21 April 1994, the Security Council decided
to reduce the number of UNAMIR forces to 270 to prevent further UN
casualties.169 The mandate was changed to include working with the parties
on a cease-fire agreement and in assisting in the resumption of relief
operations.

At the beginning of May the Security Council, being aware that the
massacres were continuing, commenced discussion on sending 5,500
African troops to Rwanda. On 17 May 1994, the Security Council
determined that the situation in Rwanda constituted a threat to
international peace and security and imposed an arms embargo against
Rwanda.170 It also authorized the enlargement of UNAMIR up to 5,500
soldiers and recognized the possible need for the force to use force against
persons or groups threatening protected locations and populations.
However, it had obtained no commitment from member states to supply
such forces and a month later only Ethiopia had shown itself prepared
to provide a fully equipped unit. It was only after France offered to
intervene in Rwanda that on 22 June 1994, the Security Council adopted
Resolution 929 and with reference to Chapter VII (by a vote of ten to
nil with five abstentions) authorized France and other willing member
states to use ‘all necessary means’ as a temporary multinational operation
to protect the civilian population in Rwanda as a strictly humanitarian
and impartial task without regard to the merits of the dispute between
the Government of Rwanda and the RPF.171 ‘Opération Turquoise’
established a safe protection zone in the south-west of Rwanda and was
terminated on 21 August 1994, when the responsibilities in the zone
were taken over by UNAMIR with units from Ethiopia, Ghana and
Zimbabwe. UNAMIR’s strength reached 4,270 in October 1994. The
civil war in Rwanda was terminated by a unilateral cease-fire declared
by the RPF on 18 July 1994 when it took control of Rwanda except for
the protection zone.

The French-led intervention in Rwanda has most clearly shown the
problem of self-interest of states authorized by the Security Council to take
military action under Chapter VII. As one recent writer has observed:
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In Rwanda, France had a history of involvement that cast doubt
on its good faith in taking military action. France had backed
the Hutu-led Rwandan government in its civil war against the Tutsi-
led Rwanda Patriotic Front. France was alleged to favour the Hutus
because they used French as their second language, while the
Tutsis used English. France was criticized for failing to denounce
major massacres of Tutsis by Hutus. French arms shipments to
the Rwandan government continued as the massacres were
underway. When the Rwanda resolution was adopted, the civil
war still raged, and the Tutsi rebel force announced its objection
to France’s planned entry into Rwanda, vowing to attack French
forces. Of all states in the world, France was probably the worst
choice for intervention, but it was France that was willing to act.172

 
On the other hand, one has to take into account that, without self-
interest, states are not likely to be willing to intervene militarily in distant
countries and without such willingness the United Nations is powerless
to act effectively on its own.

Haiti
Haiti is a special case in which the Security Council authorized the use
of force under Chapter VII to implement a democratic election result
without, however, explicitly determining that there was a threat to
international peace and security.173 Since 1957 Haiti had been ruled by
the Duvalier family. After Jean-Claude Duvalier, the ‘President for Life’
had left the country in February 1986 and following the approval of a
new constitution by referendum, in 1990 the Provisional Government
of Haiti requested the UN to monitor the elections that were to be held.
This led to the establishment of the UN Observer Group for the
Verification of the Elections in Haiti (ONUVEH). The Reverend Jean-
Bertrand Aristide was elected by 67 per cent of the vote and inaugurated
President on 22 February 1991. On 30 September 1991, a military coup
removed Aristide from office.

On the same day, the Security Council met at the request of Haiti’s
Ambassador to the United Nations. But it did not formally convene to
address the coup because the majority, quite in accordance with
international law, viewed the coup as an internal domestic matter which
did not constitute a threat to the peace and thus bringing it within the
ambit of the competence of the Council.174 The Organization of American
States (OAS), on the other hand, formally condemned the coup on 2
October 1991 and recommended its member states to adopt economic
and diplomatic sanctions against Haiti. When one day later the Security
Council assembled to listen to President Aristide, all members of the
Council denounced the coup and expressed strong support for the
position of the OAS, but no formal resolution on the coup was adopted
because China and other non-aligned states were worried about
increasing Security Council intervention into affairs which are
traditionally considered to belong to the domestic jurisdiction of states
under Article 2(7) of the UN Charter and are consequently not any
business of the United Nations.175

However, on 16 June 1993 the Security Council finally, expressly
referring to previous General Assembly and OAS resolutions and, acting
under Chapter VII, imposed a mandatory embargo on the delivery of oil,
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petroleum products, arms and police equipment to Haiti, and froze assets
of the Haitian government and its military leaders.176 An agreement was
subsequently reached with the military junta, known as the Governors Island
Agreement, in July 1993 that provided for the return to power of President
Aristide. The UN economic sanctions were lifted on 27 August 1993.177

The UN Mission in Haiti (UNMIH) was established to provide assistance
in reforming the Haitian armed forces and to assist in creating a new police
force.178 The failure of the Junta to comply with its promises and violence
preventing UNMIH troops from disembarking in Haiti, however, induced
the Security Council to reimpose the economic sanctions on 13 October
1993.179 In a further resolution adopted on 16 October 1993, the Council
authorized member states to use armed force to enforce the sanctions.180 In
May 1994, the Council added a trade embargo to the sanctions, excepting
only medical products and foodstuff.

On 31 July 1994, the Security Council adopted Resolution 940 which
authorized member states ‘to form a multinational force’ and ‘to use all
necessary means to facilitate the departure from Haiti of the military
leadership’.181 The United States delivered an ultimatum to Haiti’s military
government on 15 September 1994 via an address to the American public
by President Clinton on television. On 18 September 1994, mediation
efforts by the former US President Jimmy Carter, Senator Sam Nunn and
the former Chairman of the Joint Chiefs of Staff, General Colin Powell,
persuaded the junta to agree to leave the country by 15 October 1994.
The agreement was reached only some hours before a multinational force
under American leadership was to invade Haiti. On 19 September 1994,
3,000 US soldiers arrived and within a few days the foreign forces reached
the number of more than 20,000. President Aristide returned to power
on 15 October 1994 and the United States officially handed over the
mission to the United Nations on 31 March 1995. Of the 6,000 UNMIH
troops, the task of which was to assist the government to maintain a
secure and stable environment and to enable free and fair elections, about
2,400 were US soldiers.

The case of Haiti has been described as the most important precedent
supporting the legitimacy of an international principle of democratic rule
as well as of collective humanitarian intervention.182 But under traditional
international law it is a strange case because it has never previously been
the practice to regard the overthrow of a democratic government by a
military coup as a matter of international concern in terms of Chapter VII
of the Charter. The United Nations and the United States never intervened
against the establishment of military rule in most of the countries in South
America after 1945. It is of no surprise that China abstained in the Security
Council concerning the Haiti operation, arguing, inter alia, that
 

[t]he practice of the Council’s authorizing certain Member States to
use force is even more disconcerting because this would obviously
create a dangerous precedent.183

 
Because it happened in the Western Hemisphere, perhaps the Haiti case,
mainly a US operation, is better understood as an application of the
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Monroe Doctrine, which since its formulation by US President Monroe
in 1823 has served as a political justification for frequent military
intervention by the United States in Latin America,184 this time under
the umbrella of the United Nations.

Yugoslavia

The most complicated conflict the United Nations was confronted with
after the end of the Cold War has been the tragedy in Yugoslavia.185 The
former Socialist Federal Republic of Yugoslavia was composed of six
republics: Solvenia, Croatia, Serbia, Bosnia-Herzegovina, Montenegro
and Macedonia, and the two autonomous regions of Kosovo and
Vojvodina. After the collapse of communism, secessionist tendencies
became stronger and hostilities commenced when in June 1991 Croatia
and Slovenia declared their independence from Yugoslavia. The Serb-
controlled Federal Government and the Yugoslav People’s Army opposed
the move and supported the Serbian militias in their struggle against the
Croatian and Slovenian authorities. The armed conflict was aggravated
when Bosnia-Herzegovina declared its independence in March 1992, an
act supported by Bosnian Croats and Bosnian Muslims, but violently
opposed by Bosnian Serbs.

The European Community and the CSCE were unable to resolve the
Yugoslav crisis within the framework of the Conference on Yugoslavia,
chaired by Lord Carrington, and had considerable difficulties in dealing
with the complicated questions of recognition of the new states in former
Yugoslavia.186 As far as the UN Security Council is concerned, it remained
inactive for three months, in spite of the massive scale of bloodshed. It was
only on 25 September 1991 that the Council adopted Resolution 713
(unanimously) which expressed concern about the armed conflict in
Yugoslavia and its consequences for neighbouring countries and stated that
‘the continuation of this situation constitutes a threat to international peace
and security’.187 While this is a somewhat ambiguous reference to Article 39
of the Charter, the preamble of the resolution also declared that no territorial
gains or changes within Yugoslavia brought about by force would be
acceptable. In its operative part, Resolution 713 expressed support for the
efforts of the European Community and the CSCE and invited the UN
Secretary-General to offer his assistance. The Council called upon all parties
to strictly observe the cease-fire arrangements and to settle their differences
peacefully within the framework of the Conference on Yugoslavia. Moreover,
the Council, invoking Chapter VII of the Charter, decided
 

that all States shall, for the purposes of establishing peace and
stability in Yugoslavia, immediately implement a general and
complete embargo on all deliveries of weapons and military
equipment to Yugoslavia until the Security Council decides
otherwise following consultation between the Secretary-General
and the Government of Yugoslavia.188

 
There are two interesting points to be made concerning this resolution.
First, at this stage the majority of the delegations in the Council still viewed
the conflict in Yugoslavia as an internal one, except for the aspect of
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its consequences for neighbouring states.189 Second, the complete arms
embargo was welcomed by the Yugoslav central government (which was
present at the Council meeting, while Croatia and Slovenia were not invited)
because it was in possession of the rich arsenals, including heavy weapons,
of the Yugoslav People’s Army. The maintenance of the undifferentiated
arms embargo later led Bosnia-Herzegovina, the right to self-defence of
which under Article 51 of the UN Charter was curtailed by the arms
embargo, to bring a case against former Yugoslavia (Serbia and Montenegro)
before the International Court of Justice, indirectly challenging the legality
of the embargo.190

Soon after the adoption of Resolution 713, the UN Secretary-General
appointed Cyrus Vance as his Personal Envoy for Yugoslavia to negotiate
cease-fire agreements and explore the option of deploying UN peacekeeping
forces. Cease-fire agreements, however, were frequently broken and it was
only on 21 February 1992 that the Security Council decided that the
conditions were present to establish a United Nations Protection Force
(UNPROFOR) for immediate deployment.191 The force was to consist of
13,870 military and police personnel, complemented by 519 civilians.
UNPROFOR was deployed in four ‘United Nations Protected Areas’ in
which Serbs were the majority or the substantial minority of the population
and where ethnic clashes had led to armed conflict. The mandate of
UNPROFOR was to supervise the withdrawal of the Yugoslav People’s
Army from the areas and to ensure their demilitarization and the protection
of the population from armed attacks. The force was also to assist
humanitarian agencies in their work and to facilitate the return of refugees
to their homes.192

However, the situation in former Yugoslavia continued to deteriorate,
particularly after the conflict in Bosnia and Herzegovina broke out in
April 1992. When the Security Council responded on 15 May 1992 by
adopting Resolution 752,193 it did not consider peacekeeping measures
because the traditionally required consent of the conflicting parties was
absent. Resolution 752 called upon the parties fighting in Bosnia-
Herzegovina to stop immediately and demanded that units of the Yugoslav
People’s Army and Croatian units be withdrawn. Because the ‘Yugoslav’
authorities failed to comply, on 30 May 1992, the Council adopted
Resolution 757 and imposed comprehensive economic sanctions under
Article 41 of the Charter and demanded that all parties permit the delivery
of humanitarian aid to Sarajevo and other areas of Bosnia and
Herzegovina.194

In mid-1992 widespread reports of ‘ethnic cleansing’ and mass sexual
assault, mostly conducted by Bosnian Serb forces, were made public. The
number of refugees had risen to more then 2.2 million.195 Indeed, it took
quite a while until the United Nations finally recognized the dimension of
‘ethnic cleansing’ in Bosnia.196 Security Council Resolution 764 of 13 July
1992 still only briefly reaffirmed the obligations of all parties under
international humanitarian law and indicated that individuals could be
held responsible for violations.197 On 4 August 1992, the President of the
Security Council demanded that the International Committee of the Red
Cross (ICRC) and other organizations must have immediate access to the camps
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holding Muslim prisoners and reminded all parties to the conflict of the
obligations under humanitarian law, the violation of which would entail
individual responsibility.198 In Resolution 769 of 7 August 1992, the
Council condemned ‘the abuses committed against the civilian
population, particularly on ethnic grounds’, referred to in a report from
the Secretary-General,199 but no enforcement measures were envisaged.

In Resolution 770 of 13 August 1992, the Council recognized that
‘the situation in Bosnia and Herzegovina constitutes a threat to
international peace and security and that the provision of humanitarian
assistance in Bosnia and Herzegovina is an important element in the
Council’s effort to restore international peace and security in the area’. It
expressed its deep concern at ‘reports of abuses against civilians imprisoned
in camps, prisons and detention centres’. Making reference to Chapter
VII, it reaffirmed its demand that all parties stop fighting and called upon
states ‘to take nationally or through regional agencies or arrangements all
measures necessary to facilitate in coordination with the United Nations’
the delivery of humanitarian assistance. It further demanded that
‘unimpeded and continuous access to all camps, prisons and detention
centres be granted immediately’ to the ICRC and other organizations and
‘that all detainees therein receive humane treatment, including adequate
food, shelter and medical care’.200 At the same meeting the Security Council
adopted Resolution 771 which for the first time expressly condemned the
practice of ‘ethnic cleansing’. The preamble expressed
 

grave alarm at continuing reports of widespread violations of
international humanitarian law occurring within the territory of the
former Yugoslavia and especially in Bosnia and Herzegovina
including reports of mass forcible expulsion and deportation of
civilians, imprisonment and abuse of hospitals and ambulances,
impeding the delivery of food and medical supplies to the civilian
population, and wanton devastation and destruction of property.201

 
The resolution repeated previous demands by the Council and requested
information from states and relevant organizations relating to the violations
of humanitarian law. Invoking Chapter VII, the Council decided that all
parties and others concerned in the former Yugoslavia and all military
forces in Bosnia and Herzegovina shall comply with the resolution, ‘failing
which the Council will need to take further measures under the Charter’.

Resolution 770 must be seen in connection with the discussion at
the end of July and the beginning of August 1992 on launching a
massive military relief operation for Bosnia-Herzegovina, not with
UN ‘blue helmets’, but with national contingents of Western armies,
for example within the NATO framework.202 Resolution 770 may
have been understood as an authorization of Western states to proceed
with such plans, although the text limits the purpose of action by
Member States to the facilitation of the delivery of humanitarian
assistance. However, the idea vanished when the international
conference on former Yugoslavia was convened in London on 26
August 1992. Action was restricted to supplementing UNPROFOR
by 6,000 soldiers, deployed and financed separately, by six European
states and the United States (without combat forces) and Canada at the
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beginning of November 1992 (UNPROFOR II) to ensure the delivery of
humanitarian supplies.203 The success of this force was limited because of
the military opposition of Bosian Serb militias.204 The Security Council also
instituted a ‘no-fly zone’ in October 1992, banning all military flights over
Bosnia and Herzegovina.205

On 6 October 1992, the Council took the unusual step of creating an
impartial Commission of Experts to investigate the allegations concerning
the violation of international humanitarian law.206 The five members of
the commission, chaired by Professor Frits Kalshoven, were appointed by
the Secretary-General on 23 October 1992.207 Following the attacks by
Serbian militia in Bosnia and Herzegovina on civilians fleeing from the
city of Jajce, on 30 October 1992, the President of the Security Council
condemned these attacks, and reaffirmed that those who committed or
ordered serious violations of humanitarian law were individually
responsible, and advised to inform the Commission of Experts of such
violations.208 In addition, the Human Rights Commission in Geneva met
for the first time in its history for a special meeting on 14 August 1992 to
adopt a resolution by consensus which condemned the policy of ‘ethnic
cleansing’.209 The former Polish Prime Minister Mazowiecki was then
appointed as special rapporteur for Yugoslavia, and he submitted reports
confirming serious human rights abuses.210

In Resolution 787 of 16 November 1992, concerning the
enforcement of the economic sanctions imposed on Serbia and
Montenegro, the Council again also addressed the massive and
systematic breaches of human rights and humanitarian law in former
Yugoslavia, declared that annexation of territory by force and the
practice of ‘ethnic cleansing’ were illegal and that all persons expelled
must be permitted to return to their homes in peace. While the Council
authorized states under Chapters VII and VIII of the Charter to take
the necessary measures which were appropriate under the circumstances
to control the cargo and destination of ships and to ensure respect for
Resolutions 713 (1992) and 757 (1992), no measures were adopted in
response to the continuing violation of human rights. The Council
merely requested the Secretary-General, in cooperation with other
bodies, to examine the possibility and requirements to promote the
idea of safety zones for humanitarian purposes.211 Based on reports of
‘the massive, organized and systematic detention and rape of women,
in Bosnia and Herzegovina’, on 17 December 1992, the Council
adopted Resolution 798, which had been introduced by Belgium, France
and Britain, and demanded that all the detention camps and camps for
women be immediately closed, condemned ‘these acts of unspeakable
brutality’ and supported the dispatch of the delegation from the
European Communities to investigate the facts. It further decided to
‘remain actively seized of the matter’.212

On 18 December 1992, the General Assembly passed a strongly worded
resolution on the ‘ethnic cleansing’ and the detention camps, on the violation
of the territorial sovereignty of Bosnia and Herzegovina by Serbia
and Montenegro, and urged the Security Council to consider, by 15
January 1993 at the latest, authorizing member states under Chapter
VII ‘to use all necessary means’ in cooperation with Bosnia to repel Serbian
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and Montenegrin forces, to exempt Bosnia from the arms embargo and
to consider additional measures, such as establishing an ad hoc
international war crimes tribunal.213 It must be noted, that while there
were no votes against this resolution, fifty-seven states abstained.

The developments in the following years of war in former Yugoslavia
included unsuccessful diplomatic efforts to end the conflict, such as the
Vance-Owen plan, the establishment by the Security Council of an
International Criminal Tribunal with jurisdiction to prosecute crimes
committed in the armed conflict in former Yugoslavia,214 and the
authorization of member states by the Security Council in Resolution
816 in 1993, with reference to Resolution 770 of 1992, to take
 

all necessary measures in the airspace of the Republic of Bosnia
and Herzegovina, in the event of further violations, to ensure
compliance with the ban on flights.215

 
China abstained in the vote on this resolution and later Russia protested
against the use of the Bosnia resolutions of the Security Council by the
United States and NATO to justify air strikes around Sarajevo against
Bosnian Serb emplacements, apparently because Russia viewed their true
objective as being to open an arms supply route to Sarajevo for the
Bosnian government, rather than to protect the delivery of humanitarian
aid.216 On 6 May 1993, Security Council Resolution 824 declared
Sarajevo, Tuzla, •epa, Gorazde and Bihac safe areas, after Srebrenica and
its surroundings had already been declared safe areas by Resolution
819 of 16 April 1993.217 Between April 1994 and February 1995 NATO
airplanes conducted nine limited attacks against Serbian targets on the
ground. In March 1995, the Security Council decided on the replacement
of UNPROFOR by three separate but interlinked peacekeeping
operations in Bosnia-Herzegovina (UNPROFOR), Croatia (UNCRO)
and Macedonia218 (UNPREDEP).

After the Mladic army and Bosnian Serbian militias had conquered
Srebrenica (11 July 1995) and •epa (25 July 1995), two of the enclaves
vanished which had made agreement on borders in a future peace
settlement rather difficult. Moreover, the Krajina campaign of the
Croatian President Tudjmann (4 to 7 August 1995) ended with
considerable territorial gain by the allied Croats and Muslims in West
Bosnia. Thus, the previously agreed formula of a settlement envisaging
51 per cent for the Muslims and Croats and 49 per cent for the Serbs
was now almost reflecting the reality of the control of territory by
the parties. These conditions led to a new American peace initiative
with the mission led by Richard Holbrooke who took up negotiations
with the parties on 15 August 1995. The Serbs were offered two new
important concessions. First, they obtained the option of establishing
an independent state. Second, the long-term possibility of a close
connection, or even unification, with the Serbian Republic was offered
under conditions similar to those which had been granted to the
Muslims and Croats one year earlier. On 29 August 1995, the Serbian
leaders Karad•ic (Republic of Serbia) and Miloševic (Bosnian Serbs)
agreed to accept peace negotiations on this basis.
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One day earlier, on 28 August 1995, thirty-eight persons were killed in
the Muslim part of Sarajevo by artillery fire, for which Serbian forces
were held responsible. This provided a cause for the launching of the
NATO operation ‘Deliberate Force’ on 30 August 1995 which lasted until
14 September 1995 and which included heavy bombardment of troops,
weapons, military installations and production sites, as well as of civilian
traffic routes, intersections and bridges. Thus, the action is difficult to
qualify as an act of self-defence219 and because it included targets
comprehensively in the whole part of Bosnia-Herzegovina controlled by
Serbian forces, it went beyond the UN mandate concerning the protection
of the safety zones.

It is important to note that the NATO decision to take retaliatory
measures against the Serbs had already been taken at the end of July
1995, following the war crimes committed against the civilian population
when Srebrenica and •epa fell to the Serbs. Operation ‘Deliberate Force’
was an American idea, reluctantly accepted by NATO allies, and de facto
it was also largely a US enterprise. Although eight NATO states
participated in the operation, two-thirds of the 3,500 air strikes were
conducted by aircraft of the US Air Force and US Navy. It is a myth that
NATO ended the war in the former Yugoslavia by military action.220 The
basic agreement of the Serbian leadership to negotiate a peace settlement
had already been made prior to Operation ‘Deliberate Force’, the
implementation of which was more likely to endanger the success of the
Holbrooke mission. On 5 October 1995, the Bosnian parties to the conflict
finally agreed on a cease-fire which came into effect five days later and
led to a significant improvement of the situation.

A decisive break of the deadlock was then achieved with the General
Framework Agreement for Peace in Bosnia and Herzegovina that was
initialled on 21 November 1995 at a US Air Force base near Dayton, Ohio,
and signed in Paris on 14 December 1995.221 The agreement is a treaty
between three of the five successor states to former Yugoslavia, the Bosnia
and Herzegovina Republic, the Federal Republic of Yugoslavia and the
Republic of Croatia and was witnessed by the five members of a ‘Contact
Group’ (USA, Russia, France, Germany and Britain) which had been formed
in May 1994 to facilitate the final stage of negotiations, and by the European
Union. In accordance with the terms of the peace agreement, on 15 December
1995, the Security Council authorized the deployment of a 60,000-strong
multinational military implementation force (IFOR),222 composed of NATO
and non-NATO forces, to replace UNPROFOR as of 20 December 1995
and to ensure compliance with the Dayton/Paris Agreement. A UN civilian
police force in Bosnia-Herzegovina, the International Police Task Force
(IPTF), was established by the Security Council on 21 December 1995.223

In view of the developments the Security Council had already on 22
November 1995 lifted the arms embargo imposed by Resolution 713 of 25
September 1991 (Russia abstaining) and indefinitely suspended the economic
sanctions against the Federal Republic of Yugoslavia (Serbia and
Montenegro).224

How can one explain the reluctance of the Security Council to (apart
from the air strikes) back up by military sanctions its decisions taken under
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Chapter VII following the initial Resolution 713 of 25 September 1991
in the case of Yugoslavia? Since the London conference in summer 1992
a series of agreements had been signed and broken by the parties, while
in fact the practice of ethnic cleansing, rape, and the deterioration of the
situation of the civilian population continued also during the subsequent
negotiations in Geneva.

It appears that states with the power to do so were for a variety of
reasons reluctant to intervene militarily in Yugoslavia, especially with
ground troops. First of all, there were different interests of states, as can
be seen from the sympathetic attitude of Russia towards Serbia and the
Greek position on the Macedonian question, which conflicted with the
view of other members of the European Communities. There was also
no clear or common Western policy on what the future order in the
Balkans should be. Furthermore, it seemed difficult to clearly define
limited objectives of military intervention with troops and their
requirements. Special technical difficulties for effective military operation
in the area, the prospect of having to face at least one well-equipped,
trained and determined enemy army, and the risks involved for the lives
of their soldiers, including those of the national contingents of the UN
peacekeeping forces already in place, were other more specific
considerations. There was also the fear of becoming entangled in a
complex guerrilla war with eventual long-term commitments as to
military presence in the area. Thus, the calculation may have been that
it was better, by maintaining pressure with sanctions and by involving
the parties in the negotiating process, to at least try to reduce the suffering
and to contain the conflict, until the warring parties had exhausted
themselves. The long-term effect of the perceived inaction of Western
powers and the UN in view of the fate of Bosnian Muslims on the
relationship to the Muslim world, however, remains an open question.

In a complicated scenario such as the war in Yugoslavia, political
choices are not easy to make, perhaps even on the limited question of
lifting the undifferentiated arms embargo that was imposed on all parties.
The United States appeared to view the problem in Yugoslavia as a
primarily European responsibility and to consider American vital
interests225 only to be affected should the war have spread to other areas
of the Balkans, threatening to engage Greece and Turkey. It was only at
a late stage that the United States decided to engage its air forces to
retaliate massively against the Serbs and to exercise pressure to complete
a peace settlement. European institutions and states were unable to
respond militarily to a major conflict in their own region without
American leadership. There were some statements from the French
government on whether France might be prepared to use military force
unilaterally to liberate civilians from prison camps in Bosnia which,
however, remained rather confusing.226 Other European states were not
willing to go along with Dutch demands for stronger action. The
experience has clearly demonstrated the need for strengthening the
common elements of the foreign and defence policy of the member states
of the European Union, of the upgrading of the Western European Union
(WEU) and of improving other aspects of regional security in Europe.
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226 IHT, 11 January 1993, 1; 13 January
1993, 2.
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UN peacekeeping

UN peacekeeping operations227 have traditionally been clearly
distinguished from ‘enforcement action’ authorized by the UN Security
Council under Chapter VII, because they have always been based upon
the consent of the conflicting parties to the deployment of peacekeeping
troops and military observers under the auspices of the UN. The distinction
between UN ‘enforcement action’ and ‘peacekeeping’ has increasingly
become blurred, due to new kinds of operations (often labelled ‘second
generation peacekeeping’ or ‘mixed peacekeeping’ which may include some
enforcement elements). Indeed, the terminology concerning UN
peacekeeping has recently become rather confusing. For the sake of
convenience, it is useful to distinguish in the following simply between
the ‘old’ peacekeeping during the Cold War and the ‘new’ peacekeeping
after the Cold War. In practice, both forms continue to exist alongside
each other.228

The ‘old’ peacekeeping during the Cold War

After 1945 Chapter VII of the Charter, which contemplated action by the
Security Council, did not work well in practice, and states sometimes
(especially during the 1950s) turned to the General Assembly and the
Secretariat to fill the gap. The Soviet Union always used to oppose this
trend, and after 1960 power swung back to the Security Council.229 In the
1950s the General Assembly claimed the power to create a United Nations
peacekeeping force, and actually exercised this power in 1956.230 From
1960 onwards all United Nations peacekeeping forces have been created
by the Security Council, and no serious attempt has been made to get the
General Assembly to create another such United Nations force; the question
whether the General Assembly has the legal power to create a United Nations
peacekeeping force is no longer of much political importance, although it is
still worth examining because it throws light on wider legal issues.

As noted above, no agreements have been concluded under Article 43 of
the Charter.231 This has not prevented the United Nations from assembling
forces by other means. Such forces were, for instance, sent to the Middle
East in 1956 and to the Congo in 1960. The Soviet Union argued that these
two forces were illegal, because they had not been set up in accordance
with Article 43. The International Court of Justice replied that the forces in
question were not designed to take enforcement action, and that Article 43
applied only to forces designed to take enforcement action; consequently,
failure to comply with the procedure of Article 43 did not invalidate the
creation of the forces.232

It seems, however, that the International Court did not intend to imply
that failure to comply with the procedure of Article 43 would have
invalidated the creation of a force designed to take enforcement action.233

When Article 42 says that ‘action by…[United Nations] forces…may
include …operations by…forces of Members of the United Nations’, it
clearly implies that there is more than one way in which United Nations
forces may be recruited.
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The purpose of Article 43 was to facilitate action by the Security
Council; it would be wholly alien to that purpose to argue that the
absence of agreements under Article 43 should prevent action by the
Security Council. In other words, Article 43 provides a procedure by
which the Security Council may act, but it does not prevent the Security
Council from choosing an alternative procedure.

The first United Nations Emergency Force in the
Middle East (UNEF)
At the end of October 1956 Israel, France and the United Kingdom
attacked Egypt. But within a few days the states concerned agreed to a
ceasefire, and on 5 November 1956 the General Assembly set up a United
Nations Emergency Force (UNEF) ‘to secure and supervise the cessation
of hostilities’.234 Later, when Israel, France and the United Kingdom had
withdrawn their troops, UNEF was sent to patrol the Israeli-Egyptian
armistice line, in order to encourage ‘the scrupulous maintenance of the
armistice agreement of 1949’.235

The Force consisted of contingents of national armies, made available
under agreements between the contributing states and the Secretary-
General. The General Assembly appointed the Commander of the Force,
and authorized the Secretary-General to enact regulations setting out the
rights and duties of soldiers serving in it. The Force was paid by the United
Nations, and it took its orders solely from the General Assembly and the
Secretary-General. Consequently, although certain questions such as
promotion were still dealt with by the contributing states, the Force was a
United Nations force in a much more real sense than the forces in Korea.

The Force was founded very largely on the principle of consent. No
state was obliged to provide a contingent unless it consented to do so.
The Force could not enter the territory of any state without that state’s
consent; thus it operated solely on Egyptian territory and not on Israeli
territory, because Israel, unlike Egypt, did not consent to its presence.

The Force was authorized to fight in order to defend itself, but it was
not expected to resist large-scale invasions across the armistice line;
indeed, the fact that it never numbered more than 6,000 men would
have made such a role impracticable. Its function was to patrol the
armistice line and to report troop movements taking place near the line;
it was also used to arrest individuals trespassing near the armistice line
and hand them over to the Egyptian police. For over ten years, until it
was withdrawn at the request of Egypt in 1967, its presence helped to
create a peaceful atmosphere in which there were very few guerrilla raids
across the armistice line.

The legal basis for the creation of the Force was uncertain. The
communist countries, which abstained in the vote setting up the Force,
said that the use of any type of United Nations force constituted
enforcement action, which could be taken only by the Security
Council. In the Expenses case, the International Court of Justice said
that the operations of UNEF did not constitute enforcement action
because they were not directed against any state without that state’s
consent.236 But it is one thing to show that there is no provision in
the Charter forbidding the creation of the Force; it is quite
another thing to find a provision authorizing its creation. The
International Court suggested that the force might have been based
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either on Article 11 or on Article 14 of the Charter.237 The trouble with
these Articles is that they merely empower the General Assembly to
recommend measures to be taken by somebody else; they do not empower
it to take measures. But the practice of the General Assembly suggests that
the fact that the General Assembly can only make recommendations does
not prevent it from setting up subsidiary bodies to carry out those
recommendations, provided that the consent of the states concerned is
obtained.238

The United Nations Force in the Congo (ONUC)
On 30 June 1960 Belgium granted independence to the Belgian Congo.239

Little had been done to prepare the Congo (subsequently renamed Zaire)
for independence, and almost immediately the Congolese army mutinied
and began attacking Europeans resident in the Congo. Belgium, which
had retained military bases in the Congo, deployed troops to protect the
Europeans, and the Congolese government appealed to the United Nations
for military assistance against ‘Belgian aggression’. On 14 July 1960 the
Security Council authorized the Secretary-General to provide the Congo
with military assistance;240 the Secretary-General had announced in
advance that he would interpret this resolution as authorizing him to
create a force modelled on UNEF, and the action which he took to set up
the force was approved unanimously by the Security Council eight days
later.241 Despite the circumstances in which the force was set up, it was
not intended to take military action against Belgian troops; its function
was to help the Congolese government to maintain law and order, and
thus to create a situation in which the Europeans in the Congo would not
need protection by the Belgian army. The force was modelled on UNEF,
but a number of differences soon began to appear.

In the first place, the Security Council was prevented by the veto from
giving clear instructions to the Secretary-General, and consequently the
Secretary-General had to take all sorts of decisions which, in the case of
UNEF, had been taken by the General Assembly (for example, appointing
the Commander of the force).

Second, although the force was intended to operate with the consent of
the Congolese government, this principle became difficult to observe when
the Congolese government disintegrated into warring factions. Another
departure from the principle of consent can be seen in the Security Council
resolution passed on 9 August 1960, which referred to earlier resolutions
on the Congo and reminded member states that they were under a legal
obligation, by virtue of Article 25 of the Charter,242 ‘to accept and carry out
the decisions of the Security Council’.243 One of the earlier decisions referred
to in the resolution of 9 August 1960 was the resolution of 22 July 1960,
which inter alia requested ‘all states to refrain from any action which
might…impede the restoration of law and order…and also to refrain
from any action which might undermine the territorial integrity and
political independence…of the Congo’. This request, which was
transformed into an order by the resolution of 9 August 1960, was
ignored by certain Western financial interests, which assisted the
secessionist activities of Moise Tshombe in Katanga, and by the Soviet
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Union, which supported the Prime Minister, Patrice Lumumba, in his
struggle against President Kasavubu.

Third, although the force was originally intended to fight only in order
to defend itself, it was subsequently authorized to fight in other
circumstances as well—in order to prevent civil war, and in order to expel
foreign mercenaries. In the end the force found itself engaged in extensive
military operations against the secessionist movement in Katanga.

The legal basis for the creation of the force is obscure and
controversial. The Soviet Union argued that the creation of the force
was illegal for a number of reasons, including the fact that the force was
virtually under the control of the Secretary-General, instead of being
under the control of the Security Council, as it ought to have been. But
there is no reason why the Security Council should not delegate its powers
to the Secretary-General under Article 98 of the Charter, which provides
that ‘the Secretary-General…shall perform such…functions as are
entrusted to him by’ the Security Council. In any case, the Soviet position
is hard to reconcile with the fact that the Soviet Union had voted for the
resolutions creating the force.

In the Expenses case the International Court of Justice said that the
operations of the force did not constitute enforcement action.244 This
statement by the Court is rather surprising, considering the scale of the
military operations in Katanga. However, commentators have generally
described the operations of the force as ‘peacekeeping action’, as opposed
to ‘enforcement action’. But one of the resolutions concerning the force
was phrased in mandatory terms;245 several commentators suggested that
the creation of the force constituted ‘provisional measures’ within the
meaning of Article 40, and this view received some support from the
United Nations Secretariat. Although Article 40 appears in Chapter VII,
it would seem that ‘provisional measures’ under Article 40 do not
constitute ‘enforcement action’; otherwise, a state which had been called
upon to comply with provisional measures could be suspended from
exercising the rights and privileges of membership under Article 5,246

which would be incompatible with the principle, laid down in Article
40, that ‘provisional measures shall be without prejudice to the rights…of
the parties concerned’.247

Reliance on Article 40 implies that the situation in the Congo must
have amounted to (at least) a threat to international peace.248 Although
the original resolutions concerning the Congo contained no express
finding to that effect by the Security Council, it is obvious that the
danger of civil war in the Congo was a threat to international peace in
the same way that the danger of civil war in Rhodesia was a threat to
international peace.249 The preamble to the Security Council’s later
resolution S/4722 of 21 February 1961 recited that the Security Council
was ‘deeply concerned at…the danger of widespread civil war and
bloodshed in the Congo and the threat to international peace and
security’.250 Indeed, the situation in the Congo was much more serious,
because there was a risk of the Soviet Union and the United States
taking sides in the civil war. The United Nations action did not entirely
succeed in averting that risk, but, if it had not been for the United
Nations action, the two superpowers might have found themselves
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dragged against their will into a war of Vietnamese proportions in the Congo.
Each superpower was therefore probably glad that the United Nations filled
the vacuum in the Congo and thus prevented the Congo falling under the
control of the other.

The Expenses case

When the United Nations forces in the Middle East and the Congo were set
up, the General Assembly decided that member states were under a legal
duty to pay for the forces. However, the forces were not financed out of the
ordinary budget, but out of separate accounts (one for each force); and a
different scale of contributions was used, which reduced the size of the
contributions payable by the poorest member states. These facts led some
states to argue that the expenses of the forces were so different from the
ordinary expenses of the United Nations that member states were under no
obligation to pay for the forces. The communist countries also argued that
there was no duty to pay for the forces because the forces had been created
illegally. Soon it became clear that the United Nations was facing a major
financial crisis, and shortage of money forced the United Nations to reduce
the force in the Congo in 1963 and to withdraw it altogether in 1964.

Consequently the General Assembly asked the International Court of
Justice to advise whether the expenses of the two forces were indeed expenses
of the United Nations within the meaning of Article 17(2) of the Charter,
which provides that ‘the expenses of the organization shall be borne by the
members as apportioned by the General Assembly’. On 20 July 1962 the
Court answered this question in the affirmative, by nine votes to five.251

The question put to the Court was not directly concerned with the legality
of the creation of the forces, and the Court’s brief remarks about the legality
of their creation were somewhat inconclusive; it limited itself to saying that
the creation of the forces was probably legal, and to rejecting various
arguments against their legality, but it did not say precisely which provisions
of the Charter constituted the legal justification for their creation.

The Court’s opinion, being an advisory opinion,252 was not binding,
and, although some of the states which had previously defaulted began to
pay after the Court had delivered its opinion, the Soviet bloc and France
remained adamant in their refusal to pay. The United States and its allies
threatened to invoke Article 19 of the Charter, which deprives a defaulting
state of its right to vote in the General Assembly ‘if the amount of its arrears
equals or exceeds the amount of the contributions due from it for the
preceding two full years’.253 The Soviet Union retorted by threatening to
leave the organization if it was deprived if its vote in the General Assembly.
Eventually, in August 1965, the United States and its allies gave way and
agreed not to invoke Article 19; in return, the Soviet Union promised to
make a voluntary contribution towards the expenses of the two forces.

The United Nations Force in Cyprus (UNFICYP)

When Cyprus became independent in 1960, it had a complicated
constitution designed to protect the interests of the Turkish-speaking minority;



UN PEACEKEEPING 421

in a 1960 Treaty of Guarantee Cyprus agreed not to alter the basic
provisions of the constitution, and gave each of the other parties to the
treaty (Greece, Turkey and the United Kingdom) a right to take unilateral
‘action’ (a word which was probably deliberately ambiguous) in order
to uphold the constitution.254 In 1963 President Makarios of Cyprus
declared that the constitution was unworkable and would be altered.
This led to fighting between the Greek and Turkish communities in
Cyprus, and British troops arrived, with the consent of all the interested
parties, to keep the peace between the two communities. Keeping the
peace turned out to be a harder task than the British had expected, and
so the British asked the United Nations to send a peacekeeping force to
the island.

There was clearly a danger that war between Greece and Turkey could
develop out of clashes between the Greek and Turkish communities in
Cyprus. The Security Council therefore decided unanimously on 4 March
1964 to set up a United Nations force for the purpose of preventing a
recurrence of fighting between the two communities in Cyprus.255

The force was largely modelled on UNEF, but with some significant
differences. First, it was financed by voluntary contributions. Second,
as in the case of the force in the Congo, the composition and the size of
the force were to be decided by the Secretary-General, and the
Commander was to be appointed by him. On the other hand, a certain
distrust of the Secretary-General was shown by the fact that the force
was set up for only three months; since then the Secretary-General has
had to ask the Security Council to prolong the existence of the force for
successive periods of three or six months.

The Secretary-General instructed the force to be impartial and to
fight only in order to defend itself. These restrictions have not limited
the usefulness of the force as much as one might have expected. The
force patrols territory separating areas held by the rival communities,
and escorts people from one community across areas held by the other
community; if it is fired upon when carrying out these functions, it has
the right to return fire in self-defence. It also investigates and reports
outbreaks of fighting, and tries to persuade the parties to cease fire when
such outbreaks occur. However, it was not intended to impose a political
settlement on the parties, who have still not yet reached agreement about
the constitutional future of Cyprus. Nor was it intended to take part in
large-scale hostilities, and consequently it did not attempt to resist the
invasion of northern Cyprus by Turkey in 1974.256

As usual, the resolution setting up the force does not specify the
Articles of the Charter justifying its creation. Some commentators have
suggested that it is based on Chapter VI of the Charter (peaceful
settlement of disputes)257 rather than on Chapter VII (enforcement action).
The preamble to the resolution setting up the force says that ‘the present
situation with regard to Cyprus is likely to threaten international peace
and security’, which echoes the language of Chapter VI (‘dispute or
situation…likely to endanger the maintenance of international peace
and security’), rather than the language of Chapter VII (Chapter
VII applies only when there is already an actual threat to the peace,
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breach of the peace, or act of aggression). Unlike Chapter VII, the relevant
provisions of Chapter VI do not authorize the Security Council to address
orders to states, but that does not matter in the present context, because
the resolution setting up the force in Cyprus was not phrased in mandatory
terms. A more serious limitation to Chapter VI is that, interpreted literally,
it does not authorize the Security Council to do anything; it merely empowers
the Security Council to recommend states to do certain things. But, if the
General Assembly could set up UNEF on the basis of Articles 11 or 14,258

there is no reason why the Security Council should not set up a similar
force on the basis of Chapter VI.

New forces in the Middle East

Further fighting broke out between Egypt and Israel in October 1973. The
Security Council called for a ceasefire and set up a second United Nations
Emergency Force (UNEF II) to supervise the ceasefire. Later, Egypt and
Israel entered into two disengagement agreements, which provided that
UNEF II should occupy a buffer zone between the Egyptian and Israeli
forces, and should carry out periodic inspections to ensure that Egypt and
Israel were complying with the terms of the disengagement agreements which
limited the forces which each state was allowed to keep in the areas adjacent
to the buffer zone.259

In May 1974 Israel entered into a disengagement agreement with Syria,
under which Israel withdrew from some of the Syrian territory which it had
occupied in 1967 and 1973, and the Security Council set up a Disengagement
Observer Force (UNDOF), which performs the same type of functions as
UNEF II performed under the disengagement agreements between Egypt
and Israel.260 But UNDOF consists of only about 1,050 men, compared
with 7,000 in UNEF II.

In March 1978 Israel invaded Lebanon, as a reprisal against raids by
Palestinian terrorists from Lebanon against Israel. The Security Council
called on Israel to withdraw its forces from Lebanon, and decided ‘to
establish a United Nations Interim Force for Southern Lebanon (UNIFIL)
for the purpose of confirming the withdrawal of Israeli forces, restoring
international peace and security and assisting the government of Lebanon
in ensuring the return of its effective authority in the area’.261 Despite the
presence of UNIFIL, fighting has continued in southern Lebanon between
right-wing Lebanese Christians (armed and paid by Israel) and their
Palestinian or Shiite opponents; each of these rival factions has attacked
UNIFIL from time to time.

UNEF II, UNDOF and UNIFIL have many things in common. They
were created by the Security Council, but the relevant resolutions and debates
do not indicate which provisions of the Charter provided the legal basis
for the Forces. One possibility is that the Forces were based on Article
40 of the Charter,262 another possibility is that they were based on
Chapter VI.263 However, it is clear that all three of these Forces were
intended to be peacekeeping forces; they were authorized to fight
only in order to defend themselves,264 and therefore UNIFIL did not try
to resist Israel’s second invasion of Lebanon in 1982. Each of the Forces was
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created originally for six months, and since then their mandates have
been renewed by the Security Council for successive periods varying
between three and twelve months; when the mandate of UNEF II expired
for the last time in July 1979, it was not renewed because the Soviet
Union had threatened to veto any attempt to renew it.265 The Secretary-
General appointed the Commander of each Force, with the consent of
the Security Council, and selected contingents (from states willing to
provide them) in consultation with the Security Council. The General
Assembly decided that members of the United Nations were under a
legal obligation to pay for the Forces, but the contributions which
members were required to pay were based, not on the scale used for the
ordinary budget, but on a special scale, which increased by more than
15 per cent the proportion which the permanent members of the Security
Council were required to pay, and reduced by 80 or 90 per cent the
proportion which the developing countries were required to pay; however,
some states have refused to pay their contributions.266 China, which had
been one of the states refusing to pay contributions, announced at the
end of 1981 that it would pay contributions for the Forces.267

New forms of peacekeeping after the Cold War
The ‘old’ forms of UN peacekeeping during the Cold War were aimed at
avoiding further violence by trying to freeze the conflict, for example by
observing a cease-fire line on the basis of a military mandate.268 The UN
presence in the field with military and civilian personnel focuses upon
monitoring the implementation of agreements of cease-fires or the
separation of forces, to help to promote a settlement of the conflict and/
or to secure the delivery of humanitarian aid. Such operations always
require the consent of the host state269 and normally also of the other
conflicting parties involved and they must be conducted in an impartial
manner without favouring one side or the other.270 The operation may
consist of unarmed officers or of peacekeeping troops provided by UN
member states, or of a combination of both, financed by the international
community. Armed force may normally be used by UN peacekeeping
forces only in self-defence.

In the first forty years of the existence of the UN, thirteen peacekeeping
operations were launched; apart from the ones discussed above there
were also missions concerning the conflict between India and Pakistan
(UNMOGIP 1949; UNIPOM 1965–6), in West New Guinea (UNSF
1962–3), Yemen (UNYOM 1963–4), and the Dominican Republic
(DOMREP 1965–6). After the end of the Cold War, between 1988 and
1994 alone, twenty-one new peacekeeping operations were undertaken
by the UN, including conflict areas such as Afghanistan and Pakistan
(UNGOMAP 1988–90), Iran and Iraq (UNIIMOG 1988–91), Iraq-
Kuwait (UNIKOM 1991–), Angola (UNAVEM 1989–91; UNAVEM II
1991–5; UNAVEM III 1995–), Namibia (UNTAG 1989–90), Central
America (ONUCA 1989–92), El Salvador (ONUSAL 1991–5),
Cambodia (UNAMIC 1991–2; UNTAC 1992–3), Somalia (UNOSOM
1992–3; UNOSOM II 1993–5), Mozambique (ONUMOZ 1992–4),
Uganda-Rwanda (UNOMUR, 1993–4), the Aouzou Strip (UNASOG 1994),
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Western Sahara (MINURSO 1991–), Yugoslavia (see above), Georgia
(UNOMIG 1993–), Liberia (UNOMIL 1993–), Haiti (see above), Rwanda
(see above), and Tadjikistan (UNMOT 1994–).

The nature of recent peacekeeping operations has also changed. They
still rest upon the consent of the parties, but often their purpose is to
implement a settlement that has already been negotiated, as in the recent
case of the peace agreement concerning Yugoslavia. Thus they are often
part of an attempt to implement an agreed political solution of a
conflict.271 The mandate is still often predominantly military, but it may
include a range of civilian tasks. Certain operations have focused upon
the protection of civilians and the delivery of humanitarian aid. Such
new forms of peacekeeping are much more complex. More actors are
involved (guerrilla movements, regional organizations, NGOs and
domestic parties) and the UN often has to play conflicting roles as
executor, mediator and guarantor.

A special new task has developed with regard to election monitoring.
Since the engagement of UNTAG in 1989 in Namibia where the UN
monitored the whole electoral process, governments have requested such
UN assistance in Nicaragua and Haiti (1990), Angola (1992), Cambodia
(1993), El Salvador, South Africa and Mozambique (1994). The UN has
also monitored the referendum in Eritrea (1993) on independence from
Ethiopia.272 An Electoral Assistance Division, which was created in 1992
within the UN Department of Peacekeeping Operations, has provided
technical assistance in election issues to fifty-five states.273

Moreover, in recent years, emphasis has been laid on the concept of
conflict prevention, because of the experience that once there is armed
conflict between or within states, it is very difficult to restore peace, in
particular, for the UN. ‘Early warning’ and ‘preventive diplomacy’,
focusing on the internal situations of states (which is a problem because
of the principle of state sovereignty) have become magic catchwords.274

There are some new proposals by the UN Secretary-General which clearly
go beyond traditional UN peacekeeping. They envisage not only more
effective military protection of humanitarian operations against armed
interference, but also the creation of UN ‘ceasefire enforcement units’ to
be deployed without the express consent of the parties to a domestic
conflict to enforce by military means the respect for a ceasefire agreement
the parties have signed, but fail to honour.275 Furthermore, there are
attempts in recent UN practice which, in the sense of ‘peacemaking’ place
much more influence on establishing or re-establishing governmental
structures and law and order in a state.276

A new development has been to try to establish a ‘rapid reaction capacity’
of the UN in peacekeeping operations by inviting member states to make
‘stand-by arrangements’ with the United Nations (which are not to be
confused with the special arrangements envisaged in Article 43 of the Charter
concerning collective security measures) to make contingents of national
troops and equipment available for peacekeeping operations. However,
as of 31 October 1995, only forty-seven member states had made
such a commitment, involving a total of 55,000 personnel.277 Under
the stand-by arrangements member states also retain their discretion whether
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or not to cooperate on a case-by-case basis. It is illustrative of the lack of
true enthusiasm of member states to note that when in May 1994 the
Security Council decided to enlarge the UNAMIR force in Rwanda,278

not one of the nineteen states which at that time had made such stand-
by arrangements agreed to contribute.

The demands of the new peacekeeping have overstretched the capacity
of the United Nations both in quantitative and qualitative terms. This is
quite apparent from the financial crisis of UN-peacekeeping showing that
member states expect the UN to respond to the many conflicts in the
world while at the same time they refuse to pay the financial contributions
they owe to the organization.279 The experience in Somalia, Rwanda and
Yugoslavia, in view of the dangers involved for the safety of UN and
associated personnel, has also led to the drafting of a special treaty in
1994.280 But there is a more fundamental conceptual problem regarding
the new forms of peacekeeping, peace making, peace-building and peace
enforcement and humanitarian assistance. The approach suggested by
the UN Secretary-General, in essence, abandons the requirement for clear
prior agreements by the parties in the conflict to UN involvement.281

Experience has shown that this creates a dangerous situation with regard
to the operation of UN forces on the ground both with regard to the
security of UN personnel as well as with respect to the effectiveness of the
undertaking. ‘Mixed peacekeeping’ trying to incorporate enforcement
elements confuses the different legal basis and functions of enforcement
action, on the one hand, and peacekeeping, on the other. The two forms
of UN action should remain clearly differentiated.282

Conclusion

After the end of the Cold War, it seemed that the Security Council was
now able to make full use of its powers under Chapter VII, not only to
repel external aggression, but also to pursue quite different goals, such as
to intervene militarily in internal conflicts for humanitarian reasons and
even to enforce democracy. As we have seen, the use of powers by the
Security Council under Chapter VII has in fact gone much further than
that, ranging from the determination of borders (Iraq-Kuwait),283 the
imposition of a disarmament scheme backed by comprehensive controls
and sanctions against a state (Iraq),284 and the creation of ‘subsidiary bodies’
of the Security Council to assess and administer claims for war damages
(UN Compensation Commission for Claims Against Iraq),285 to the
prosecution of individuals for crimes (Yugoslavia and Rwanda Tribunals)286

and the ordering of sanctions against a state for refusing to extradite
persons accused of state-sponsored terrorism (concerning Libya in the
Lockerbie case).287 Furthermore, following the assassination attempt on
the life of the Egyptian President Hosni Mubarak on 26 June 1995 at a
conference in Addis Ababa, Ethiopia, acting under Chapter VII, the Security
Council (Russia and China abstaining) adopted Resolution 1054 (1996)
against Sudan, which was accused of supporting terrorism. Sudan’s failure
to extradite to Ethiopia three suspects wanted in connection with the
assassination attempt288 was found to constitute a ‘threat to international
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peace’. If Sudan failed to comply by ‘one minute after midnight Eastern
Standard Time on 10 May 1996’, member states would be required to
reduce the number and level of staff at Sudanese diplomatic missions and
to restrict the movement within their territories of remaining Sudanese staff
and entry into and transit through their territories of officials and members
of the Sudanese Government and armed forces. In addition, international
and regional organizations were called upon not to convene any conferences
in Sudan.289

It has become clear from the above analysis that the Security Council
enjoys wide discretion in deciding when to apply collective measures under
Chapter VII of the UN Charter to preserve peace and security. In other
words, a threat to the peace in the sense of Article 39 seems to be whatever
the Security Council says is a threat to the peace, which is a political decision
and, as a matter of principle, not easily subject to legal evaluation. This
may seem startling, but it demonstrates political reality. The Covenant of
the League of Nations obliged member states to apply sanctions against a
member state which had resorted to war in violation of its obligations under
the Covenant, but every member state was left to itself to decide whether
another member state had resorted to war in violation of its obligations
under the Covenant; and naturally different states reached different
conclusions.290 Article 39 of the United Nations Charter was intended to
prevent a repetition of that state of affairs. The omission of definitions
from the Charter is equally realistic; there is a danger that definitions of
aggression will merely leave loopholes which will be exploited by future
aggressors.291

However, especially with regard to the use of force under Chapter VII,
this does not necessarily mean that the authority of the Security Council is
unlimited and open to its complete political discretion.292 The Security
Council is also bound by the Charter and has to act within the law. It is
therefore also subject to legal criticism for acting beyond its competence or
violating well-established principles of international law. An entirely different
question is whether a decision taken by the Security Council is procedurally
subject to a formal legal review by another body, such as the International
Court of Justice.293

Under Chapter VII the Security Council is empowered to adopt
enforcement measures only if it determines that there is a threat to the
peace, breach of the peace or an act of aggression. This refers to international
peace and security. Apart from the special case in which Article 39 might be
applied to the oppression of a ‘people’ exercising its right of self-
determination, the question has emerged whether internal conflicts and the
domestic gross violation of human rights can be considered as constituting
at least a threat to international peace or affecting international security, or
whether there must be at least some relevant external aspect with
transboundary effect for the right to impose enforcement measures, in
particular authorizing the use of force under Article 42.

Indeed, we have seen that there is a tendency in the practice of the
Security Council to relate internal conflicts and especially human rights
violations to international peace and security. The analysis of the
practice of the Security Council shows that its authority to authorize the use
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of force under Chapter VII is not limited to cases of military aggression,
or military threats to international peace and security. To intervene by
force in a human emergency within a member state, whether or not there
are external effects, can be brought within the scope of Chapter VII, if the
circumstances are such as in Somalia or Rwanda and the government
structure in the member state has collapsed. If there are transboundary
effects of a human emergency, such as a large exodus of refugees, or other
external aspects which threaten international peace and security and are
determined as such under Article 39 by the Security Council, the case for
applying forceful collective measures would seem even stronger. But as
Resolution 688 (1991)294 in the case of the Kurdish crisis shows, this
conclusion is difficult to draw in cases where a government exists even if
it is responsible for the problem. The case is evidence for the link between
massive human rights violations to international peace and security in
general, but not for the specific application of force under Chapter VII.
The case of Yugoslavia has only delivered an example of a rather limited,
and largely ineffective, authorization of the use of force by the Security
Council to protect humanitarian relief operations.

While the effectiveness that had been apparently regained by the Council
in the post-Cold War phase was originally hailed by many, some even
euphorically expecting the dawn of a ‘New World Order’, recently more
sober conclusions have come to the forefront,295 although there are still a
number of authors who welcome the development as a chance to argue
that the establishment of internal freedom, democracy and respect for
human rights (in the Western sense) are ‘the only morally defensible
foundation of international law’.296 The question is to what extent the
collective security system as envisaged by the drafters of the Charter has
really been revitalized, or whether this practice is actually something
different, namely the use of the umbrella of the UN by Western powers,
foremost among which is the United States, for operations conducted
under their own command and control and for interests of their own.

Thus, questions have been raised, in particular, with regard to the
Council’s ‘notorious selectiveness’.297 Professor Matti Koskenniemi from
Finland, for example, has asked:
 

Why Libya, but not Israel? Why the Council’s passitivity during
most of the eight-year Iran-Iraq war? Why has the Council’s
reaction in Africa been markedly less vigorous and effective than
in the Gulf? Why the discrepancy between the Council’s forceful
attack on Iraq (an Islamic country) and its timidity to defend the
Muslims of Bosnia-Herzegovina? The choice of targets, as well
as the manner of reacting, has certainly not been automatic.
The argument is made that the Council has not reflected the
collective interests of United Nations members as a whole, but
only the special interests and factual predominance of the United
States and its Western allies within the Council.298

 
Of course, the Security Council is not under a legal duty to act in each
and every case. But such questions have been reinforced by the
experience in various UN operations led by the United States that the
role of the United Nations is in effect reduced to authorizing the use of
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force, and thereby providing legitimacy to the action (and for claims to
assistance and financial support from the international community), without
having much say in, or meaningful control of, what happens on the ground.
In a critical analysis of the use of the authorization technique used by the
Council after the Cold War, Professor John Quigley concludes:
 

Member states, and particularly the major powers, have not been willing
to subordinate their actions to the organization and have insisted on
retaining the free hand that the authorization technique affords. These
states have, in effect, blackmailed the United Nations into accepting
authorization. Their implicit message to the organization has been
that it either accept authorization or stand by idly in the face of threats
to the peace. If the Security Council succumbs to such blackmail,
perhaps the fault lies less with the Council itself than with the states
that pressure it…The Western powers, enjoying predominance in the
Security Council, are in a position to secure the adoption of resolutions
giving themselves a free hand to use military force.299

 
It is indeed illuminating to read what Professor Burns H.Weston has noted
regarding the circumstances under which Resolution 678, authorizing the
use of force against Iraq,300 was adopted:
 

To ensure the votes of the Latin American and African delegations
(Colombia, the Côte d’lvoire, Ethiopia, Zaire), the United States is
said to have promised long-sought financial help and attention. To
win reliable Soviet support, the United States, according to news
accounts, agreed to help keep Estonia, Latvia, and Lithuania out of
the November 1990 Paris summit conference, and it additionally
pledged to persuade Kuwait and Saudi Arabia to provide Moscow,
as they ultimately did, with the hard currency that Moscow desperately
needs to catch up on overdue payments to commercial creditors.
And, it is reported, to secure a ‘voluntary’ Chinese abstention in lieu
of a threatened Chinese veto, the United States, disregarding a then-
current crackdown on political dissidents, consented to lift trade
sanctions in place since the Tiananmen Square massacre of pro-
democracy protesters, to support a $114.3 million loan to China from
the World Bank, and to grant a long-sought Washington visit by the
Chinese Foreign Minister, since realized, and the resumption of
normal diplomatic intercourse between the two countries. Not to be
overlooked either is the ‘reward’ reportedly communicated to Yemen
as a result of its opposition and negative vote: a cutoff of Washington’s
$70 million in annual aid.301

 
Such observations reflect reality and they tend to reinforce the argument
that the structure and method of decision-making of the UN Security Council
needs reform.302 But one should perhaps not jump too easily to conclusions.
The international legal system is decentralized,303 composed of very unequal
states in factual terms, and the interests of great powers simply cannot be
discarded in any system of ‘collective security’, a concept which is in itself,
for the same reasons, a dubious one, if it is associated on a too high level of
abstraction with so-called ‘communal interests’.304 Such interests do
exist among states, but they exist on different levels of intensity,
depending on the degree of reciprocity involved. This degree is rather
different in the fields of, for example, immunities accorded to diplomatic
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staff or in airline agreements, than in the much more vital and sensitive
area of national and international security.

But that is only one side of the coin. The other side of the coin is that
no state can be expected to act outside the limits of its national self-
interest, as defined by its government. This can be clearly seen from the
recent guidelines adopted by the United States stipulating the specific
conditions, taking into account primarily the national interest, under
which American forces may be committed to intervention in foreign
countries, whether or not under the auspices of the UN.305 Military
intervention inevitably has human, financial and political costs, and
elected governments cannot easily disregard their impact on the electorate,
no matter how urgent an intervention to stop ongoing atrocities in a
distant country may seem from an international and domestic moral or
political perspective. Once dead bodies of soldiers start arriving back
home, the media will make sure that the politicians will have to answer
as to why the soldiers were sent there in the first place. If the national
interest to intervene, however, is considered to be overriding, as in the
case of the intervention of Western powers to repel the invasion and
occupation of Kuwait by Iraq to protect the stability of the Middle East
and its oil production, then such matters become secondary. It is not
legal considerations, but rather material, political and strategic interests
which primarily, if not often exclusively, govern such situations.

Many people, especially in Western countries, feel that the United
Nations has achieved very little. Unfortunately, such people often have
very exaggerated ideas about what the United Nations set out to achieve;
they tend to imagine that the United Nations was intended to be a sort
of embryonic world government. On the other hand, some politicians,
especially when elections are pending, seem to see an advantage in
overstating the actual power of the UN. For example, an article published
in Foreign Affairs in 1996 (before the elections in America) by Senator
Jesse Helms, the Chairman of the US Senate Committee on Foreign
Relations, accused the UN of having usurped power from its member
states and of threatening American interests, with the conclusion that
‘[t]he time has come for the United States to deliver an ultimatum: Either
the United Nations reforms, quickly and dramatically, or the United
States will end its participation.’306 It is true that the provisions of the
United Nations Charter concerning enforcement action give the United
Nations one or two of the powers of a world government, and it is also
true that those provisions have not worked well. But taking enforcement
action is only one of the functions of the United Nations. The United
Nations has had far more success in performing its other functions:
economic and social cooperation, peaceful settlement of disputes,
decolonization and the development of international law. These other
functions have one thing in common: they involve cooperation by states,
and not coercion by the United Nations. Indeed, experience shows that
the United Nations achieves most when it works with the consent of
states, rather than when it tries to work without their consent; United
Nations peacekeeping forces, for instance, which operate with the consent
of the states concerned, have been more successful than the United
Nations’ attempts to take enforcement action.
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Obviously, states would cooperate with one another to some extent even
if there were no United Nations. But the existence of the United Nations
increases the readiness of states to cooperate with one another; debates and
votes at the United Nations exert political influence, which often induces
the minority to act in accordance with the wishes of the majority. For
instance, the colonial powers would probably not have granted independence
to their colonies so quickly, or on such a wide scale, if it had not been for
the political influence exerted by and through the United Nations.

In the final analysis, the effectiveness of the United Nations depends on
the willingness of member states to cooperate, and no amount of changes
in the structure of the United Nations307 will guarantee its effectiveness
unless member states are willing to cooperate with the United Nations and
with one another. To a large extent, the United Nations is a mirror of the
world in which we live, and there cannot be a perfect United Nations in an
imperfect world.
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