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PREFACE

This Book on 'Alternative Dispute Resolution in Commercial
Disputes: The UK and Bangladesh Perspectives' is the
outcome of my rescarch work done in pursuance of my LL.M
degree in International, Commercial & European Law at the
University of Sheffield, UK under the British Chevening
Scholarship Program.

Alternative Dispute Resolution (ADR) is a new and emerging
concept in Bangladesh and still there is no available book on
the subject. Because of the scarcity of books I was persuaded
by my familiars who know that my LL.M dissertation was on
the subject. Being insisted by my friends I have taken this
initiative to publish my research work in this book with a view
to help the readers to have the basic idea of alternative dispute
resolution and its importance in the legal field.

The contents of the book have been more fully described in the
Introduction Chapter. In the appendix, part IT I have included
some recent legislations of Bangladesh by which the
legislatures have attempted to incorporate ADR in our legal
system.

While completing this research work, especially on Bangladesh
perspectives, [ had to exclusively depend upon some valuable
articles written on the subject by some of our prominent jurists
like Mr. Justice Mustafa Kamal (former CJ of
Bangladesh), Mr. Justice K. M. Hasan (former CJ of
Bangladesh) and Professor Dr. M Shah Alam (Chairman of the
Faculty of Law, University of Chittagong).

For the work done on the UK perspectives 1 have consulted,
including others, the Report on Commercial Disputes Survey



VI

2003 conducted by BDO Stoy Hayward (a leading accounting
organisation, authorised and regulated by the Financial
Services Authority, UK). The information available on the
websites of the Department of Constitutional Affairs, UK and
the Centre for Effective Dispute Resolution (CEDR) was
pivotal for this work. T would like to acknowledge with
gratitude my indebtedness to all of them.

I would like to thank all others who have provided guidance
and support throughout the production of this work. I am
particularly indebted to my thesis supervisor, Professor Geraint
Howells, to the District & Session Judge, Dhaka, Mr. Md.
Rafiqul Islam, to my friend Elizabeth Birks, and to my wife
Sharmin  Sultana for their support, suggestion and
encouragement, on matters both academic and professional,
during the preparation of this piece of work.

I would also like to thank the librarians at the Crookesmoor
Library, University of Sheffield for their courtesy and patience
during my quest to find materials used in the research. The
support of the British Chevening Scholarship Program and the
British Council is gratefully acknowledged.

This book being my first attempt of its kind I do agree that
there might be some tactual errors, stylistic lapses and other
shortcomings which all are mine. It will be highly appreciated
if readers allow me to know of those inadvertent mistakes so
that the second edition may be free from errors. I do not claim
my originality in this book as it was originally a research work
relied on various research-based sources. Any suggestion for
the betterment of this book will be cordially welcomed.

7 Gopal Shaha Lane SK. Golam Mahbub
Shingtola, Luxmibazar
Dhaka-1100
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“Neither accused nor arbitrator, I'll always be a conciliator,
Although a lawyer by profession To reconcile is my
obsession. And so my business always ends With no more

. : § 1
clients, just more friends.”

Introduction

Disputes are a fact of life. Dispute arises when interest of more
than one person clashes with each other. Professor J. G.
the’ as a specific disagreement
concerning a matter of fact, law or policy in which a claim or
assertion of one party is met with refusal, counter-claim or
denial by another.z‘*fA fair and right process for resolving
disputes is crucial in any civilised society for the purpose of
securing and defending rights of its citizens. Courts bring
disputes to an end and ensure that people can enforce their
rights. But in most parts of the world, the ever mounting
expense of litigation, congested court schedules, delay in
disposal of cases have battered the confidence of people in the
judicial system and have put question on the efficacy of the

system. This has been reflected in a judgement of the Supreme

' “The Charitable Arbitrator’, written in 1688 by the so-called “Prior of St
Pierre”.
* Merrills, 1.G., “International Dispute Settlement’, Cambridge University

Press (2002), p. 1.

ADR-2
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Court of India, where the Court observed: ‘Interminable, time-
consuming, complex and expensive court procedures impelled
jurists to search for an alternative forum., less formal, more
effective and speedy for resolution of disputes avoiding

procedural claptrap and this led them to..."*

In order to resolve this world wide problem, different countries
have introduced various methods in their legal system in the
form of Alternative Dispute Resolution (ADR) which is not
meant to be a replacement for adjudication but a
complementary mechanism to reduce the work load or pressure
on the courts.” It does not also mean that the use of ADR is in
some way ‘second-best’ to going to court. Mr. Justice Mustafa
Kamal described the ADR thus: “The newness of ADR is the
purpose behind its adoption. The purpose of alternative dispute
resolution is not to substitute consensual disposal  for

adversarial disposal or to abolish or discourage informal

* Guru Nanak Foundation v. M/s Rattan Singh & Sons, AIR 1981 SC 2075,
2076-2077.

Hasan, K.M., ‘Introducing ADR in Bangladesh: Practical Mode’.
presented in the National Workshop on “Alternative Dispute Resolution: In
Quest of A New Dimension in Civil Justice Delivery System in
Bangladesh”, organised by the Ministry of Law, Bangladesh. 31 October

(2002).
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INTRODUCTION

mediation or arbitration outside the courts, but to make
alternative dispute resolution a part and parcel of the formal
legal system, preserving the trial court’s statutory authority and

jurisdiction to try the case should ADR fail”.”

This book has five chapters and it considers various
perspectives of Alternative Dispute Resolution in commercial
disputes both in the UK and Bangladesh. These are both
Commonwealth countries whose legal systems are based on the
concept of Common Law and have traditionally used the

adversarial system in the adjudication of disputes.

In the first chapter, different aspects of dispute settlement
processes are discussed. The adversarial system of dispute
resolution has been established as a principal system of dispute
resolution for a very long time, whercas the concept of
Alternative Dispute Resolution is a recent one. In this chapter a
brief view of the advantages and disadvantages of both these
systems are considered. Both in Bangladesh and the UK it has

been recognised that delay in disposal of suits and cases is

" Former CJ of Bangladesh, speech given at the South Asian Regional
. s o g - . b
workshop on ADR. organised by the British Council. Bangladesh on 7"

& 8™ March 2004,
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causing a detrimental affect on the economy of both countries.
The need for ADR methods in these two countries is also

explained.

Different forms of ADR and their suitability in different types

of disputes are discussed in the second chapter.

In the third chapter, a brief picture of present commercial
disputes in the UK is presented. This is followed by a brief
account of the development of ADR, especially in commercial
disputes in both Bangladesh and the UK. Governments’
initiatives taken by both countries to encourage the use of ADR

are also evaluated.

Chapter four discusses the relationship between ADR and the
Courts as well as different court-annexed ADR schemes of

both countries.

The fifth and final chapter examines some crucial issues in the

development of ADR.

In the appendix, part-II some recent legislations of Bangladesh
have been included by which the legislatures have taken

attempt to incorporate ADR in the legal system.



INTRODUCTION

One point should be mentioned here that though the main
object of this book is to explore the ADR methods used to
resolve commercial disputes in the UK and Bangladesh, on
many occasions, examples of the US experience in this regard
have been cited. This is because ADR has its roots in the
United States in the late 1960s and most of the interesting
developments and studies came from there to the UK in the
1980s. It is even said that ‘ADR is a live alternative there [US]
from which we have much to learn.”® Some examples are also
given from other Commonwealth countries like Canada and

Australia.

% David Lammy MP, Parliamentary Under-Secretary at the Department for
Constitutional Affairs, Speech on Key issues for Government Centre for
Dispute Resolution Conference, The First Mediators’ Congress,

Westminister. London, date 20 November 2003.



CHAPTER ONE

Dispute Settlement Process

Adjudication, arbitration, mediation, negotiation are all
C‘_—__’—\—A————I_—__‘i____—___——_“

mechanisms for resolving and settling disputes or as described

by Carnevale & Pruitt “dealing with opposing preferences”.’
TmmeaRa

Marian Liebmann explains that in general, dispute settlement
i Ll

processes range from the least intervention (negotiation) to the
e N —_—

s

most intervention (litigation). At either end are two other forms
T el -—-— - e
of dealing with conflict: avoidance as the very least

interventionist, and aggression as the most interventionist.®

These processes are listed in figure 1.1. The paragraphs that

follow discuss the two main processes.

" Carnevale, P.J. & Pruitt, D., Negotiation and Mediation: Annual Review
of Psychology, 43, 531-582 (1992).

.g Moore, C, The Mediation Process: Practical Strategies for Resolving
Conflict, 1986, San Francisco: Jossey Bass, cited in , Liebmann, Marian,
(ed), Mediation in Context, Jessica Kingsley Publishers, London (2000),
p.10.



DISPUTE SETTLEMENT PROCESS 1

Least Interventionist

Avoidance

Negotiation

Mediation

Arbitration

Litigation

* Aggression -7 @W'S}l'\’ﬂ'r\‘

Most interventionist

- i , 9
Figure 1.1: Dispute resolution methods

A. Adversarial System

Adjudication is an adversarial process where a judge (or jury)
adjudicates in a court according to the legal statutes in favour
of one party after hearing both sides, with advocates presenting
evidence on behalf of the parties.m Decision of the court 1s
legally binding on the disputing parties. This is the only choice

° Moore (1986).

" Gulliver, P.H., Disputes and Negotiations: A Cross-cultural Perspective,
New York: Academic Press, (1976). cited by, Desmond Ellis & Noreen
Stuckless, in. Mediating and Negotiating Marital Conflicts, Sage

Publications, (1996), p.3.
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where one party needs to create a legal precedent or obtain an
injunction, or where one party is refusing to negotiate or
acknowledge the problem.

It is said that because courts are overburdened they cannot
deliver justice properly. The development of alternatives to
courtroom litigation is also triggered by growing user
disappointment with conventional legal services. In a study
carried out in Canada, almost 60% of the client survey group
said that they were either partly or very dissatisfied with the
progress and outcome of their cases through the civil litigation
system. Of their lawyers, 5% said that they thought that clients
‘never’ received value for money in litigation."" The Woolf
Report for England and Wales also recognised that the cost of
civil justice in a court administered system has risen sharply

and that lengthy delays are now the norm in civil litigation. '

H Macfarlane, J, ‘Court-Based Mediation for Civil Cases: An Evaluation af
the Ontario Court (General Division) ADR Centre’, Ontario Ministry of the
Attorney-General (1995).

"> Access to Justice: Final Report to the Lord Chancellor on the Civil
Justice Svstent in England and Wales (1996) (the “Woolf Report’) and the

work of the Civil Justice Review.
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It is also said that the adversarial system established in
common law countries has been found insufficient to address
the increasingly complex, technical legal problems of present
day litigation. The adversarial system often creates two
mutually  opposing, exclusively  hostile,  competitive,
antagonistic and uncompromising parties to litigation. As
litigation progresses it creates conflict after conflict. At the end
of litigation one party emerges as the winner and the other
party is put in the position of the defeated. Adversarial
litigation does not end in harmony and can lead to more

. . 13
litigation between them or even their successors.

However, the benefits of the adversarial system cannot be
denied altogether. It is representative of stability and social
solidity. Through adversarial hearings., complicated and
disputed questions of fact and law are settled. It is also argued
that an adjudicative system helps to uphold not only the

legitimacy of the common law system on a day-to-day basis

¥ Kamal, Mustafa, J.. (former CI of Bangladesh), ‘Introducing A. D. R. In
Bangladesh’, paper read in the National Workshop on “Alternative Dispute
Resolution; In Quest of a New Dimension in Civil Justice Delivery system
in Bangladesh’ organised by the Ministry of Law, Justice & Parliamentary

Affairs, 31 October 2002, p.2.
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but also the continued, often awestruck participation of the
public." In Richmond Newspapers, Inc. v Virgina, the Supreme
Court of the USA explained that “the open processes of justice
serve an important prophylactic purpose, providing an out for
community concern, hostility and emotion”."> The trial itself is
considered as a ‘ritual of quasi-religious’ character which

provides a public assertion of principle and ‘right’.

MMLM@entions that most of the countries
following the common law system have faced the trouble of
delay and excessive expenses in the disposal of civil cases in
their respective legal history. Developed countries like the
USA, Australia and Canada have witnessed a few decades back,
a huge backlog of cases, excessive legal costs and expenses and
litigants® desolation.'® Those countries, by introducing various
ADR methods to settle disputes outside the court, have made

their judicial systems more service oriented to provide speedy

'* Macfarlane, Julie (Dr), ‘The Mediation Alternative’, in, Macfarlane,
Tulie, (ed), Rethinking Disputes: The Mediation Alternative, Cavendish
Publishing Limited (1997), p.11.

448 U.S. 555 (1980), at 571 (Burger, C.J., plurality opinion).

' Kamal, Mustafa, J., ‘Introducing A. D. R. In Bangladesh’, paper read in
the National Workshop on ‘Alternative Dispute Resolution: In Quest of a

New Dimension in Civil Justice Delivery system in Bangladesh’.
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relief to the disputants. Professor Hazel Genn'’ suggests that
the present interest in ADR in many parts of the world can be
ascribed to four principal concerns:

(1) avoiding the cost and delay of court proceedings

and coping with court overcrowding,
(i1) improving access to justice,

(ili)  offering more efficient methods of dispute

resolution, and

(iv) offering the public more chance to be involved in

dispute resolution.

B. Alternative Dispute Resolution (ADR)

ADR encompasses a variety of means to resolve conflicts other

than formal court adjudication. These processes also include a
broad range of court-oriented initiatives which are intended to
facilitate a more effective administration of justice and help to

overcome delays which may occur through the usual court
e T e il ;

v

" Genn, Hazel, Mediation in Action: Resolving Cowrt Disputes without

Trail. Calouste Gulbenkian Foundation, London (1999), p.17.
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procedure.'® ADR processes may be used separately from court
action even though litigation may or may not have been
commenced. These processes can also be used to resolve
disputes where those involved are not interested (o resort to the

courts.

ADR processés include arbitration, early neutral evaluation,
expert determination, mediation, and conciliation. Other more
formal mechanisms for resolving disputes are private sector
ombudsman schemes, utility regulatoys, and trade association
arbitration schemes in certain trade sectors. All these various
processes have very different characteristics. But the ultimate
goals of the processes are to relieve court backlog, undue cost
and delay and to provide more effective, efficient and
satisfying dispute resolution, thereby improving the quality of
justice and citizen perception of it. Another advantage of ADR
processes is that if a collection of ways of resolving disputes
becomes available to the disputants, not all parties will opt for

the same processes or prefer the same dispute resolvers.

" In 1998 the US Congress passed the Alternative Dispute Resolution Act.
Under this Act all district court now require the litigants in civil cases to
consider the use of an ADR process at an appropriate stage in the litigation
and it is also a reponsibility of each district court to provide litigants in all

civil cases with at least one ADR process.
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However, there are also some arguments against the concept of
ADR. It is said that moving dispute resolution from the public
to the private sphere, will prevent the Jaw from developing to
meet changing circumstances. Keeping information about the
details of settlements out of the public domain prevents its use
as a comparator and may lead to an increase in the number of
claims which are disputed. It is also possible that private
settlements may not take into account the wider implications of

the dispute."”

C. The Need for ADR in Bangladesh

The judicial system of Bangladesh is jammed by a huge
backlog of suits and'cases. The bac-:klocr. of cases causes
wearying de]ays in the adjudicative process which s, as
described by PlObeSOE M_SJ@ILA@L eqtmcr Banglades

Jucliciary = While delay in the judicial process causes

backlog mountmg bad\log puts a tremendous load on present

cases. The present rate of disposal of cases is shoc}\mg for

Yhitp:/fwww.dca.gov.uk/consult/civ-just/adr/sectiondfr htm#tpart3, accessed
on 03.08.04.

0 Alam. M Shah, "A Possible Way out of Backlog in Our Judiciary', The
Daily Star, Dhaka, 16 April, 2000.
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justice. It is detrimental to the rule of law and is damaging the
economic growth of the country. This situation goes on with no
plain solution in viléw.zl

In its Country Commercial Guide documented by the US
Embassy in Dhaka the US Government has cautioned potential
American investors about Bangladesh’s outdated business laws
and weak legal system which is prone to delays. The Report
points out that “over ten years can pass between bringing a
court case and executing a judgement and there is no penalty
for delaying proceedings”. Certainly. the US Report does not
only influence US business people and the investment
community but also world entreprencurs who are interested in

investing money in Bangladesh.

At present the people of Bangladesh think that they can not get
their grievances redressed by the court during their life time
only because of superfluous delays which take place during the
court proceedings. Where it should take one to two years for
the disposal of a civil suit, a case is dragged out for 10 to 15
years, or even more. By the time judgement is pronounced the

need for the judgement in most cases is no more required. It is

T hid.
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said that delay in disposal of cases in Bangladesh has reached a
point where it has become a part of injustice, a violator of
human 1'ights.22

Professor M Shah Alam thinks that in a society of class
differentiation the prolonged process. which is adversarial and
belligerent in nature. places the financially stronger party at an
advantageous position. If the judicial system functions
substantively and in accordance with the procedural laws, the
increasing scope for delays can transform it into a system
which may become procedurally hostile towards marginalised

. - ~ v ~ ' . . 23
sections of its people, defeating the goals of social justice.™

Mr. Justice Syed JR Mudassir Husain observes that, “in our
present legal system, increasing cxpenses of litigation, delay in
disposal of cases and huge backlogs have virtually shaken the
confidence of the people in the judiciary. In this backdrop, we
cannot but ponder about the device like ADR which is
potentially useful for reducing the backlogs and delay in some

cases of our courts™. He also mentions that “alternative dispute

* Alam, M Shah, "A Possible Way out of Backlog in Our Judiciary'. The
Daily Star, Dhaka, 16 April. 2000.
Ihid.
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resolution (ADR), being much cheaper and speedier than the
existing legal system, can greatly mitigate the sufferings of

= ¥ 2
poor litigants’.*

In Bangladesh, commercial cases involving Taka 10,000 crore
(about £910 m) are pending in different courts countrywide.
According to Barrister Moudud Ahmed, Minister for Law,
Justice and Parliamentary Affairs of Bangladesh, speaking at a
seminar organised by the Federation of Bangladesh Chambers
of Commerce and Industry, these cases are pending for years
together due to various problems like complicated legal
system, delay in disposing of such cases. He announced the
government’s plan to introduce Alternative Dispute Resolution
mechanism to resolve all money suits to reduce the time of
resolving such cases - from 10/12 years to 6/9 months to the
greater benefit of parties concerned as well as to the national

25
economy.”

* Chief Justice of Bangladesh, speech given in the concluding session of
the South Asian Regional workshop on ADR organised by the British
Council, Bangladesh on 7" & 8™ March 2004.

® Metropolis- The Bangladesh Today, source - http://www Metropolish%

20-%2020The%20 Bangladesh%20Today.htm, accessed on 05.04.04.
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So, at this moment there is no option for the Bangladesh
Judiciary to resolve the problems currently it faces but to make
‘institutional arrangement for the availability of the system of
ADR devices’ in addition to the formal dispute resolution

system.

D. The Importance of ADR in the UK

A survey conducted by a leading accounting organisation:ﬁ
found that commercial disputes had cost UK businesses £10
billion over a two year period. According to the survey 74% of
chief executive officers (CEQ) were personally involved in the
dispute resolution process. Even in those businesses where a
dispute lasted less than one year, 70% of CEOs had some sort
of involvement. For those companies with less than 350
employees - 81% of CEOs got involved in dispute resolution.
Disputes not only affect the CEO, in 70% of cases other board
members were also involved in the resolution process. The
survey summarises that most businesses that experience a
commercial dispute find it has a detrimental affect on the time

that management spends on the business objectives.

** Commercial Disputes Survey 2003, conducted by. BDO Stoy Hayward
(authorised and regulated by the Financial Services Authority, UK to
conduct investment business), available at www.bdo.co.uk, accessed on
15.08.04.

ADR-3
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The following chart (figure 1.2) indicates some of the activities

the CEOs had to spend their time in disputes.

Figure: 1.2 CEOs JhVOIVement in Disputes
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Source: Commercial Disputes Survey 2003, conducted by BDO Stoy Hayward

The survey also shows that on average commercial disputes
cost small companies £75,000, while medium and large
companies often pay as much as £500.000. But the
ramifications extend well beyond direct costs. Direct and
arduous involvement by the CEOs in a dispute leads most of
them to take their focus away from the business objective. The
survey found that three in four commercial disputes led to
financial loss and 41% of CEOs said a dispute negatively

affected targets.
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Nearly two in five of those surveyed admitted that involvement
of board members in a commercial dispute had a negative
impact on the business™ ability to grow. The study also found
that if a dispute continues beyond a period of 12 months, there
is even more management involvement and much greater
financial risk. Nearly three in four of those surveyed agreed

that a dispute had led to financial loss.

The chart shown in figure 1.3 shows CEOs opinions regarding
the consequences of disputes.

Figure: 1.3 Consequences of disputes
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It is undeniable that an effective system of Commercial Law is
central to the development of any market economy. If a
country lacks competent mechanisms for the resolution of
commercial disputes, inward investment will suffer. There is an
optimistic relationship between an effective system for
commercial dispute resolution and a healthy economy. To
make the UK a commercially attractive and secure palace to
conduct business of every kind, the Government should give
particular importance to the use of dispute resolution methods

_— - . 37
other than litigation and should also promote their growth.”

From the survey discussed above it is evident that the UK
economy is being affected by the commercial disputes it faces
every day. To reduce the harm associated with commercial
disputes, alternative solutions must be sorted out. Till now

application of ADR method is a positive alternative.

* Lord Irvine of Lairg : The Lord Chancellor (Welcome Speech at the
European Commercial Judges Forum), Whitehall Place, London, 6 June

2003.



/" CHAPTER TWO
Different Forms of ADR

It has already been mentioned that there are a number of
different voluntary ADR processes. Some processes are better
suited to the needs of some cases or litigants than others.
e
/., 7 Arbitration

Professor D.M. Walker defines arbitration [as the] adjudication

of a dispute or controversy on fact or law or both outside the

ordinary civil courts, by one or more persons to whom the

parties who are at issue refer the matter for decision.” In the
United Steelworkers v Warrior & Gulf Nav Co, Mr. Justice

—

Douglas defined arbitration as ‘a means of solving the

unforeseeable by molding a system of private law for all the
problems which may arise and to provide for their solution in a
way which will generally accord with the variant needs and

desires of the partics'.l_:)/ln this process an expert arbitrator,

* Wight, R.E., ‘Developments in commercial arbitration’, in, Karl J.
Mackie, led], A Handbhook of Dispute Resolution: ADR in Action,
Routledge and Sweet & Maxwell, London (1991), p.55.

* Cited by Palmer, Michael & Simon Roberts, Dispure Processes: ADR

and the Primary Forms of Decision Making. Butterworths (1998). p.216.
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chosen by the disputing parties, hears both sides of the dispute
and provides a decision that is quicker, less formal and less

expensive than a court hearing.

The decision of the arbitrator known as an award and it
becomes a binding order of the court if neither party seeks a
rehearing by a judge. In Pioneer Shipping Ltd and Another v.
BTP Tioxide Ltd (The Nema) 1980, Lord Diplock lemphasizcd
that it had been Parliament’s intention to promote finality of
awards and so judicial interference with awards was tenable
only if it was shown that the arbitrator had misdirected himself
in law or had reached a decision which no reasonable arbitrator
could have reached.™ In the United States, court-annexed non-

binding arbitration is widely used.

Commercial Arbitration

Commercial arbitration is an expeditious and amicable method
by which one or more individuals familiar with the trade
practices resolve the disputes. This mechanism works
particularly well in business disputes where a continuing

relationship exists between the parties and the parties involved

“11981] 3 WLR 292.
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want the matter to be dealt with pri\-'zne]y.31 The parties in
disputes set the procedure to be used in the arbitration. The
degree of formality or informality depends largely on whether

‘ssues of fact or of law are overriding in the case.

The American Arbitration Association handles close to 10,000
commercial contract disputes each year and an untold number
are handled similarly under private industry agrvz:mm:nts.33 In
England and Wales the Arbitration Acts 1950-96 contain
various powers available to an arbitrator which essentially
comprise all those necessary 1o enable proceedings to be
effectively conducted. In the international trade sphere, the
Model Law and the New York Convention 1985 are likely to
increase the popularity of international commercial arbitration

as a favoured means of resolving disputes.

3 Genn, Hazel. Mediation in Action : Resolving Court Disputes without
Trail. Calouste Gulbenkian Foundation, London (1999), p.14.

2 gander, Frank E.A., "Alternative Methods of Dispute Resolution: An
Overview’, in, Michael Freeman, (ed). Alternative Dispute Resolution,

Darmouth (1995), p.101.
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/.»--’/'" Who may act as Arbitrator

An arbitrator may be a lawyer, or may be an expert in the field

of the dispute. In some instances. there may be a panel of

_— R— == = A —

arbitrators. The arbitrator will ‘make a decision according to the

law. The success of arbitration depends on the goodwill and
e T e TOR 'hpel s

_— e

common sense of the participants and the skills and wisdom of

Mﬂor. The appropriateness of the choice of arbitrator
exclusively depends on the nature of the dispute. Disputes of a
factual nature arc best dealt with by appropriate experts
whereas disputes of a legal nature are best dealt with by
lawyers. An arbitrator must be reliable. Any factor which has a
tendency lo bias an arbitrator in favour of one of the parties

would be a ground for the arbitrator’s disqualification.

/‘/?OL;/B. Mediation
e

Mediation is one of the most commonly used ADR techniques.
T

It is defined as a process of settling conflict in which a third
—— e e e

party oversees the negotiation between two parties but does not

: 33 e .
Impose an agreement.” But when a mediation is successful and

= Silbey, Susan S. and Merry, Sally E., ‘Mediator Settlement Strategies’,
in, Carriec Menkel-Meadow, (ed), Mediation. Ashgate, Aldershot (2001),
p-183.
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an agreement is reached, it is written down and forms a legally

Vi

Hazel Genn describes mediation as a voluntary process where a

binding contract. unless the parties state otherwise.”Professor

neutral mediator attempts to help the disputing parties to reach
an agreement that is acceptable to both sides and that will bring
the dispute to an ecarly conclusion without having to go to

34
court.”

Mediator brings those in dispute together and through a process
of joint and private meetings, helps them work out their own
negotiated solution. The central quality of mediation is ‘its
capacity to reorient the parties toward each other, not by
imposing rules on them, but by helping them to achieve a new
and shared perception of their relationship, a perception that
will redirect their attitudes and dispositions toward one

35

another.”™ Mediation is able to promote and speed up

settlement.

" Genn. Hazel. Mediation in Action: Resolving Cowrr Disputes withour
Trail, Calouste Gulbenkian Foundation, London (1999), p.15.
* Fuller, Lon L., ‘Mediation - Its Forms and Functions™. in. Carrie Menkel-

Meadow. (ed), Mediarion, Ashgate. Aldershot (2001) , p.25.
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Mediation in Commercial Disputes

Mediation is a process which offers commercial disputants
meaningful, creative solutions at a fraction of the cost of the
litigation system. But, to enjoy mediation’s benefits,
commercial parties must learn how to screen for and select
appropriate disputes.”® This is the only ADR process being

used regularly by business, industry and the professions.

Since ADR first began to be widely discussed in the UK
towards the end of the 1980s, a range of organizations such as,
the Centre for Effective Dispute Resolution (CEDR), ADR
Group, Academy of Experts, Chartered Institute of Arbitrators,
City Disputes Panel, Mediation UK etc. have been established
to train mediators and to carry out commercial mediation.
Since 1993, judges in the Commercial Court (part of the High
Court in London) have been issuing ADR orders at an early

stage in some large commercial disputes.

36 i ; ‘ I . : 2 :

" Chornenki, Genevieve A, ‘Mediating Commercial Disputes: Exchanging
‘Power over’ for ‘power with’, in, Juliec Macfarlane, (ed), Rethinking
Disputes: The Mediation Alternarive, Cavendish Publishing Limited,

London (1997), p. 139,
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Qualities of a Mediator

In the United States, the Standards of Conduct (1994) approved
by the American Arbitration Association, the Society of
Professionals in Dispute Resolution and the American Bar
Association Section on Dispute Resolution require the
mediator to ‘conduct mediation in an impartial manner’. In the
UK. the Law Socicty's Code of Conduct for Mediators defines
the role as one of a ‘neutral facilitator of negoti;—lticm's’.'w But
Michael Palmer & Simon Roberts think that such a claim 1s
rarely advanced without qualification by mediators themselves.
and in some contexts appears as a construct set up by

: o 18
rescarchers intent on knocking it down.

An ideal mediator will have the ability to get on with the
parties, understand their position, even if he or she does not
agree with them, and the ability to motivate parties from fixed
views gently and without causing them irritation. The mediator

must be seen to be a good listener. The mediator should have

T palmer, Michael & Simon Roberts, Dispute Processes : ADR and the
Primary Forms of Decision Making. Butlerworths (1998), p.107,

S Ihid.
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the ability to inspire confidence in the parties.” A mediator
should not represent someone who had previously been a party
in mediation. In Poly Softyware International, Inc. v. Su *° a
US Federal Court disqualified an attorney from representing a
party against another party who had been a co-participant in a

previous mediation involving a similar issue.

% Med-Arb

This is a combination of mediation and arbitration where the
parties agree to mediation but if that Me a
settlement to refer the dispute to arbitration. The same person
may act as mediator and arbitrator in this type of arrangement.
Med-Arb has not been greatly used in the UK. <

/}’Diﬁ”erence Between Mediation and Arbitration
1

Mediation is a flexible process which is often more suitable for

issues which need a fair degree of positive intervention. It is

* Newman, Paul, ‘Commercial Alternative Dispute Resolution (ADR)’, in,
Marrian Licbmann, (ed), Mediation in Context. Jessica kingsley Publishers,
London, (2000), p.184.

880 F. Supp. 1487 (D.Utah.1995).
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not generally regarded as an appropriate medium for the
resolution of straightforward distributive conflicts.'' Mediation
works better than arbitration when issues are particularly
complex and interdependent. Unlike arbitrators. mediators do
not impose solutions - they offer a solution by making
recommendations which the parties are expected to treat
seriously and to act upon. Recommendations made by a
mediator are likely to form the basis for further negotiations. In

arbitration parties are given a binding decision.

D. Early Neutral Evaluation (ENE)

In this process a neutral professional who has legal or other
expertise hears a summary of each party’s case and gives a
non-binding assessment of the merits of the respective case at
an early stage. The evaluator, after taking the basic evidence,
offers the assessment in the hope that this will lead to a

settlement between the parties without further litigation. The

4 - - ye . »: . “ . e - &
! Advisory, Conciliation and Arbitration Service. ‘Industrial relations

dispute: the ACAS role. in, Karl J. Mackie (ed). A Handbook of Dispute
Resolution: ADR in Action, Routledee and Sweet & Maxwell, (1991).

pall.
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assessment can be used as a basis for settlement or for further

5 D
negotiation.

It is said that one of the greatest obstacles to settlement by
using the devices of early neutral evaluation is the stressed,
impassioned corporate executives who will not listen to
sensible professional advice in cases where a negotiated
outcome is in the best interests.” Early neutral evaluation
works better in cases where there is a dispute over a point of
law, or where one party appears to have an unrealistic view of

their probability of success at trial.

ENE in the Commercial Court

Under the provisions of the 1996 Practice Statement, a judge in
the Commercial Court has been able to offer to conduct an
early neutral evaluation where he thinks it likely to assist in the
resolution of the dispute. A summary of evidence and the

argument is presented to the judge and the judge gives his

** Genn, Hazel, Mediation in Action : Resolving Court Disputes without
Trail, Calouste Gulbenkian Foundation, London (1999), p.15.
* Palmer, Michael & Simon Roberts, Disputes Processes : ADR and the

Primary Forms of Decision Making. Buticrworths (1998). p.229.
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opinion about the strengths and weaknesses of each party’s
case. To preserve his position of neutrality, the judge takes no
further part in that case, if it comes back to court. unless the
parties agree. However, ENE has only been used in a small

i . C s 44
number of cases in the Commercial Court.

{/ E. Conciliation — 3] (PTIR friaor B
b2

I4

Conciliation is a process where the third party, the conciliator,

takes a more jnterventionist role in bringing the two parties

together and in suggesting possible solutions to help achieve an
agreed settlement.” It is intended to be a swift, practical and
eSS

cconomic alternative to legal proceedings. It is regarded as an
effectve resolution method in complicated disputes involving
more than two parties. @"he term “conciliation” is gradually

Rl oo
falling into disuse and the process is regarded as a form of

mediation. )

http:/fwww.dea. gov.uk/consuli/civ-just/adrfsectiondfr htm#part2. - accessed
on 07.08.04,

T hupawaww deagov.uk/publications. htm. accessed on 08.08.04,
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In England the Advisory, Conciliation and Arbitration service
(ACAS) was established in 1972 to conciliate complaints of
unfair dismissal in cases being to taken to Industrial Tribunals
(now Employment Tribunals). The use of conciliation as an
ADR method in separation and divorce cases has been growing
steadily since its introduction in the late 1970s. In October
1990 the Bar Council proposed a pilot scheme for conciliation
in civil cases. It was envisaged thal lawyers be used as
conciliators for claims up to the limit of the county court

jurisdiction.

F. Expert Determination

In this  process an independent third party is appointed to
decide the dispute. The apnointee ic

o~ crithiant
osuujet

matter and his [or her] decision is binding on the parties.

E. Ombudsmen

Ombudsmen are independent office holders. The main functions
of ombudsmen are to investigate and rule on complaints from
members of the public about maladministration in Government

and 1n particular services in both the public and private sectors.
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Mediation is used by some ombudsmen as part of their dispute
resolution procedures. Most ombudsmen are empowered to
make recommendations, only a few can make decisions which
are enforceable through the courts.*® Decisions of ombudsmen

are generally binding on businesses.

* hup://www.dca.gov.uk/index.htm. accessed on 07.08.04.

ADR-4



CHAPTER THREE
Development of ADR in Commercial

Disputes

Commercial disputes are an inevitable part of business life,
from wrangles with late payers to major contractual battles.
Commercial disputes include battles with customers and
suppliers, disputes with advisers, regulators or employees,
claims for breach of contract or warranty®’ and claims for loss
of profits due to business interruption. According to a survey
conducted by the BDO Stoy Hayward™® 66% of those surveyed,
who had experienced a significant business dispute,
experienced a contractual dispute. Their survey found that this

number increases to 75% amongst medium sized companies.

The types of disputes found in the survey are shown in figure

3.1

7 e.g. in connection with trade, or business acquisitions.
* team of forensic accountants, specialist advisers to growing business (is
authorised and regulated by the Financial Services Authority, UK 1o

conduct investment business); www.bdo.co.uk. accessed on 15.08.04.



Figure: 3.1 Types of Disputes
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However, Commercial clients are dissatisfied with existing

dispute resolution processes. In many commercial disputes,

ADR provides a process of dispute resolution which is better

able to satisfy the requirements of business clients. The

T < . . . 49
principal advantages of ADR in commercial disputes are

# Hollerin, Gordon C., Head of Litigation at Bird Semple, Solicitors, and

an accredited mediator, in. Susan & Robert, (eds). Alternative Dispute

Resolution in Scorland. Sweet & Maxwell. Edinburgh (1995). p. 78.
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» Lower cost
e Speed
» Preservation of commercial relationships

» Increased settlement options

A. Development of ADR in Commercial Disputes
in the UK

The growth of the use of ADR in the UK in the resolution of
commercial disputes is an exciting development. In February
1985 the then Lord Chancellor, Lord Hailsham announced that
he was setting up a Civil Justice Review (CJR) ‘to improve the
machinery of civil justice by means of reforms in jurisdiction,
procedure and court administration and in particular to reduce
delay, cost and complexity’. Five types of cases were included
in the review: personal injuries, the commercial court,
enforcement of debt, housing, and small claims. The Civil
Justice Review does not propose a system of court-annexed
arbitration, although it does envisage as a next stage that a pilot
scheme may soon be set up. There was a suggestion to develop
a system of in court arbitration for claims between £1,000 and

£5000 and, in all those types of business in which individuals
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tend not to be represented, a suggestion that judges act on a

: Do .50
more interventionist bElS]S.ﬁ(

[n non-governmental sector, the idea for a commercial
alternative dispute resolution (ADR) centre came to several
prominent London lawyers in the late 1980s. The successful
use of mediation in the USA in commercial disputes greatly
encouraged them to bring these benefits to the UK. With the
backing of the Confederation of British Industry and several
leading law firms in London, the Centre for Dispute Resolution
(CEDR) was launched in November 1990.>' Following the
launch of the CEDR, a significant number of non-
governmental-cum-private organisations have been evolved to

resolve disputes by using the different methods of ADR.

ADR has been illustrated by support for its development both in

Lord Woolf’s interim report and the Labour Party’s proposals

50

Applebey, George, ‘Alternative dispute resolution and the civil justice
system’ in, Karl J. Mackie, (ed), A Handbook of dispute resolution : A DR in
action, Routledge and Sweet & Maxwell, London (1991), p.41.

5! Liebmann, Marian, ‘History and Overview of Mediation in the UK’, in,
Marian Licbmann, (ed), Mediation in Context, Jessica Kingsley Publishers.

London (2000), p. 28.
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for reforming the Civil Justice System.” Lord Woolf took the
opportunity to address the question of ADR. His report
provided yet more support in principle for the concept. But it is
said that, rather in keeping with Lord Chancellor’s Department
policies, he avoided any calls for more robust court-annexed
ADR procedures.” However, his report emphasised the role of
ADR in promoting early settlement of disputes and the part that

he felt the judiciary could play in encouraging people to try it.

ADR in the Commercial Court

Since 1993 the Commercial Court has been identifying cases
regarded as appropriate for ADR. In such cases Judges may
suggest the use of ADR, or make an Order directing the parties
to attempt ADR. If, following an ADR Order, the parties fail to
settle their case they must inform the Court of the steps taken

towards ADR and why they failed.

3 Access to Justice: Labour’s proposals for reforming the Civil Justice
System (Labour Party, 1995).

3 Mackie, Karl, ‘Challenges in the evolution of ADR in the UK: the CEDR
experience’, in, Smith Roger, (ed), Achieving Civil Justice, Legal Action

Group, (1996), p.148.



DEVELOPMENT OF ADR IN COMMERCIAL DISPUTES

()
=]

A study conducted by Professor Hazel Genn shows that 233
ADR Orders were made in the Commercial Court between July
1996 and June 2000. Of the cases in which ADR was
attempted, 52% scttled through ADR, 5% proceeded to trial
following unsuccessful ADR, 20% settled some time after the
conclusion of the ADR procedure, and the case was still live or
the outcome unknown in 23% of cases.”” These are shown in

figure 3.2.

Figure: 3.2 Cases in which ADR was attempted T
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5, 5%

Source: Based on the information found in the website of the

DCA (www.dca.gov.uk)

* hup://www.dea.gov.uk/index. htm, accessed on 08.08.04.
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The figure demonstrates that interest in the use of ADR among
commercial litigants is developing. Among cases in which
ADR was not attempted following an ADR Order, about 63%
eventually settled. About one fifth of these had been settled as
a result of the ADR Order being made.” Some solicitors felt
that even in the absence of achieving a settlement, the ADR
process had been constructive. It was also found that though
the Court's practice is non-mandatory in nature, ADR Orders
issued by the Commercial Court have had a significant impact
on commercial practice and the advice given by the profession

3 . i P 56
to clients about commercial dispute resolution.

Other Government and Public-Sector Initiatives

The UK Government has embarked on the most far-reaching
programme for the modernisation of the civil justice system
which ranges from the use of arbitration in large commercial
and construction disputes, and the development of court-based
schemes, to mediation schemes to deal with neighbour
disputes. Government departments and agencies make

commitments to consider and use ADR to resolve all suitable

* Ibid.
 Ihid.
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disputes involving them wherever the other party accepts it.”
Central Government will produce guidance on the different
options available for ADR in Government disputes and how
they might be best used in different circumstances.
Government departments will put in place performance

measures to monitor the effectiveness of this undertaking.

Increased use of mediation has also been encouraged in family
cases. Section 29 of the Family Law Act 1996 requires those
seeking legal aid for representation in family proceedings to
attend a meeting with a mediator to consider whether
mediation might be suitable in their case. By April 2004 the
government aimed to have proactive involvement with
mediation in 40 courts around the country - testing different

o 3 AW 58
models of interaction between mediation and the courts.”

A recent report shows that in the last financial year, ADR was
used or attempted in 617 of the Government’s own disputes. It

is estimated that. as a result, the Government has saved more.

" The pledge was announced by the then Lord Chancellor in March 2001.

* hup:iwww.dea.gov.uk/publications. htm, accessed on 01.08.04.
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than £17 million of taxpayers” money.” Information found in
the website of the Department for Constitutional Affairs shows
that the number of Governments disputes in the financial year
2002-2003, where a method of ADR has been used or
attempted, is 617- an increase of over 1200% on the previous
financial year. Of the 617 offers of ADR made, 27% were

accepted and of those cases where ADR was used, 89% had

settled without recourse to a court hearing.®”

This information provides evidence of a considerable increase
in the level of ADR activity in the Government Departments
and transpires the Government’s growing commitments to a
culture of settlement rather than a culture of litigation.
Government_action on the pledge has been and continues to be
supplemented by awareness courses and training of
Government legal practitioners. A further sign of the
Government's commitment to ADR is the work currently being
undertaken to pilot a mediation scheme for use in resolving

disagreements concerning application of the Compact on

* Ibid.
o http://www.dca.gov.uk/civil/adr/adrmon03.him#part3, accessed on

02.08.04.
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Relations between Government Departments and the Voluntary

: 61
and Community Sectors.

//B Development of ADR in Bangladesh

Given the degree of problems faced by the courts in
Bangladesh and the noticeable inability of the existing legal
system to resolve them, an initiative was taken in 1999 by Mr.
Justice Mustafa Kamal to initiate reforms in th_c_lcgja\lv.sjsitgn_].(’z
The Bangladesh Legal S[ud),—f -Group was formed under the
leadership of Justice Mustafa Kamal.®” The others members of

the BLSG were Mr. Justice K. M. Hasan (then the senior most

Judge of the High Court Division, later the Chief Justice of

Bangladesh), Mr. Justice Anwar-ul-Huq (then Joint Secretary,
—,—,——

Ministry of Law, Justice and Parliamentary Affairs, later

elevated as a Judge, High Court Division), Professor Dr. M

' hup//fwww.dea.gov.uk/civil/adr/adrmon03. hun#part3, accessed on

02.08.04.

5 Since then a co-operation has been built up with the Institute for the
Study and Development of Legal Systems (ISDLS) of the USA (o to work
out an appropriate mechanism for resolving problems faced by civil courts
with the American experience in this field.

% The then Chief Justice of Bangladesh.
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Shah Alam (then a member of the Law Commission, now the
CHairman of the Faculty of Law, University of Chittagong) and
Barrister Shafig Ahmed (then President of the Supreme Court
In its report the BLSG identified lack of accountability, absence
of discipline and fragmentation in the litigation process and the
absence of resourceful alternatives to full trial as the most
pressing problems. One of the recommendations made in the
report was to initiate immediately a pilot project on mediation, a
non mandatory consensual dispute resolution system, in the
Family Courts in Dhaka, the Capital, and then to expand it to
other courts. The reason for inclusion of the Family Courts in
the Pilot Project was that it did not involve any new legislation.
The Family Courts Ordinance, 1985 itself provides for
conciliation whereas inclusion of other courts at that stage

needed legislation or amendment of the Civil Procedure Code

1908.°* The Ordinance dcals with divoje, restitution of

vV
conjugal r1ghts dowel mam@ince and custody ‘of children.

e

The Ordinance empowers the trial Judge to effect reconciliation

® Hasan, K.M., (former CJ of Bangladesh), *A Reporl on Mediation in the
Family Courts: Bangladesh Experience’, presented in the 25" Anniversary

Conference of the Family Courts of Australia. Sydney, 26-29 July 2001.
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between the parties both before and after trial.” It is mentioned
that all Assistant Judges, the lowest tier of subordinate

judiciary are ex officio Family Court Judges.

In the pilot project, statistics show that the total realization of
money through execution of decrees in family suits disposed of
by trial is far below the total realization of money in disputes
settled through mediation. From 1985 to 2000 the total money
realized in connection with Family Court cases of the three
courts in the project was about TK.62,00,000 (estimated
£56,360) whereas the total realization through mediation since
the introduction of mediation in the same Courts from June
2000 up to 16™ May 2001 was about TK. 51,00,000 (estimated
£46,360).%°

Another statistics show that in 2 years of the functioning of the

Pilot Family Courts, all the Family Pilot Courts had disposed

% The relevant provisions of law have been given in the Appendix, Part IL.
* Hasan, K.M., (former CJ of Bangladesh), ‘A Report on Mediation in the
Family Courts: Bangladesh Experience’, presented in the 25" Anniversary

Conference of the Family Courts of Australia, Svdney, 26-29 July 200 l\., é
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of 83% at the highest and 35% at the lowest rate of all pending

: 7
family cases.’

The paramount success of the mediation courts is changing the
mental attitudes of the judges, lawyers, litigants and general
public who were doubtful about mediation. Mr. Justice K.M.
Hasan®® considering the prospects of ADR in Bangladesh
remarked, “The success of mediation in the Family Court is not
the end. We look forward to the day when introduction of ADR
mechanism in others courts, like Commercial Courts will be

achieved”.

The experience in the Family Courts has provided a strong
foundation upon which an environment to introduce ADR in

commercial cases has been established.

67

Kamal, Mustala J. (Former CJ of Bangladesh), ‘Judicial Settlement and
Mediation in Bangladesh’, paper read at the Third Working Session of the
Conference on Alternative Dispute Resolution held under the joint auspices
of the International Centre for Alternative Dispute Resolution, New Delhi

and Bombay High Court in Bombay on 20" and 21" November, 2004,

* Former CI of Bangladesh, paper ‘Introducing ADR in Bangladesh :
Practical Mode’, presented in the National Workshop on “Alternative
Dispute Resolution : In Quest ol A New Dimension in Civil Justice
Delivery System in Bangladesh”, organised by, Ministry of Law, Justice &

Parliamentary Affairs of Bangladesh, 31 October, 2002,
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Recent Initiatives Taken in Bangladesh

Recently some provisions for ‘mediation” have been included
for the first time in the Code of Civil Procedure(CPC) 1908
and in chapter V of the Artha Rin Adalat Ain 2003 (Money
Loan Court Act).”” The provision included in the CPC is
applicable to all suits to be filed or pending in courls except a

suit under the Artha Rin Adalar Ain 2003.

z : 3
The Code of Civil Procedure (Amendment) Act, 2003

Now under sub-section (1) of section 89A of the CPC, at any

stage after filing a written statement(s) by the defendant or
Sicle i
defendents. if all the contesting parties are in attendance in the

court in person or by their respective pleaders, apply to the
irt_in_person or by their respective p pply

court for mediation, the Judge has the following three options:

59 e . ‘ 3 .
" These two legislations have been annexed in the Appendix, Part-IL.

" By enacting The Code of Civil Procedure (Amendment) Act, 2003 (Act
No. IV of 2003) & The Artha Rin Adalat Ain, 2003 (Act No. VIII of 2003):
It could be mentioned here that, in the UK, by the 30" amendment of the
Civil Procedure Rules (CPR) the word ‘mediation” appeared for the first

time in the CPR in the broadest sense.
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/ the court (the Judge himself), by adjourning the
hearing, may mediate in order to settle the dispute or

disputes in the suit, or

/T refer the dispute or disputes in the suit to the engaged
pleaders of the parties; or to the party or parties where

no pleader or pleaders have been engaged; or

[/ refer to a mediator from the panel prepared by the
District Judge under Sub-section (10) for undertaking

efforts for settlement through mediation.

It is mentioned that a person holding an office of profit in the
service of the Republic shall not be eligibl for appointment as

mediator.

he term “Mediation” under this section shall mean flexible,
informal, non-binding, confidential, non-adversarial and
consensual dispute resolution process in which the mediator
shall facilitate compromose of disputes in the suit between the
parties without directing or dictating the terms of such
compromise. The term “Compromise™ under this section shall

include also compromise in part of the disputes in the suit.
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Under the present provisions of law it is not mandatory for the
Judge himself to mediate or refer the dispute or disputes for
mediation, but in doing so the Judge must exercise his
discretion by taking into consideration the intention of the
legislature and the cause of just, speedy and inexpensive
juslice.?l But it will be mandatory if all the contesting parties in
the suit through application or pleading, state to the court that
they are willing to try to settle the dispute or disputes through
mediation as provided for in the proviso to Sub-section (1) of

Section 89A.,

.Procedure of Mediation and Fees of Mediators

If the dispute is referred to the respective pleaders, they shall
with the consent of their clients, appoint another lawyer not
engaged by the parties, or a retired judge, or a panel mediator
or any other person whom they think to be suitable to act as a

. >
mcdlator.—"‘

"' Badruzzaman, Md.. J., “Alternative Dispute Resolution’ (an unpublished
article).
2 Sub-section 2 of section 89A,

ADR-5
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The Court shall not dictate or determine the fees of the pleaders
and the mediator, and procedure to be followed by the mediator
and the parties: and it shall be for the pleaders, their respective
clients and the mediator to mutually agree on and determine the
fees and the procedure to be followed for the purpose of

settlement through mediation.”

When the Court shall mediate, it shall determine the procedure

- . coae 74
to be followed, and shall not charge any fee for mediation.

Action to be Taken Where Mediation Fails

If the mediation fails to produce any compromise, the Court
shall proceed with the hearing of the suit from the stage where
the suit stood before the decision of mediation or reference was
taken. If the mediation initiative led by the Court itself fails and
the court continues to be presided by the same judge, in that
case, the suit shall be heard by another court of competent

o s s
jurisdiction.””

™ Sub-section 3 of Section 89A of the CPC.

74 -

" Ibid.

" Sub-sections (7) & (9) of Section 89A of the CPC.
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i

~
I'ime Prescribed for Completion of Mediation

With a view to prevent delay in the disposal of the suit, sub-
section (4) provides that within 10 days from the date of
reference under sub-section (1). the parties shall inform the
Court in writing that they have agreed to try to settle the
dispute/disputes in the suit by mediation and whom they have
appointed as mediator, failing which the reference under sub-

section (1) will stand cancelled.

If the parties inform the Court within the specified period of
their agreement to try to settle the dispute or disputes in the suit
through mediation and appointment of mediator as aforeasid,
the mediation shall be concluded within 60 days from the day
on which the Court is so informed, thereafter unless the court
of its own motion or upon a joint prayer of the parties, extends

the time for a further period of not exceeding 30 days.

As per the provision of sub-section (4). a mediation can be
completed within a maximum period of 100 days from the date

of reference.
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VIntimation of the Result of Mediation to the Court and

Actions to be Taken Thereafter

The mediator shall submit a report of result of the mediation
proceedings to the Court through the pleaders and if the result
is of compromise of the dispute or disputes in the suit, the
terms of such compromise shall be reduced into writing in the
form of an agreement, bearing signatures or left thumb
impressions of the parties as executants, and signatures of the
pleaders and the mediator as witnesses; and the Court shall,
thereupon pass an order or a decree as provided in Order XXIII

of the Codc.m

When the Court itself mediates, it shall make a report and pass

order in a manner similar to that as stated in sub-section (5).”

Admissibility of Evidence Adduced in the Mediation
Proceedings
Under the provision of sub-section (8) of the section 89A of the

CPC the proceedings of mediation shall be confidential and

~any communication made, evidence adduced, admission,

.

76 Sub-section 5 of section 89A of the CPC.
" Sub-section 6 of section 89A of the CPC.
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statement or comment made and conversation held between the
parties, their pleaders, representatives and the mediator, shall
be deemed privileged and shall not be referred to and
admissible in evidence in any subsequent hearing of the same

suit or any other proceeding.

\Bﬁfﬁnd of Court Fees

Sub-section (11) of section 89A of the CPC provides that
notwithstanding anything contained in the Court Fees Act,
1870 where a dispute or disputes in a suit are settled on
compromise by mediation under section 89A, the court shall
issue a certificate directing refund of the court fees paid by the
parties in respect of the plaint or written statement. This is
obbiously a unigue provision which ~could contribute

significantly to increase the use of ADR in Bangladesh.

/\

ﬂ:\Panel of Mediators

According to the provision of sub-section (10) the District
Judge shall, in consultation with the President of the District
Bar Association, prepare a panel of mediators (to be updated

from time to time) consisting of pleaders. retired judges,
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persons known to be trained in the art of dispute resolution, and
such other person or persons as may be deemed appropriate for
the purpose, and shall inform all the Civil Courts under his

administrative jurisdiction about the panel.

A mediator under this sub-section shall not act as a mediator
between the parties, if he had ever been engaged by ecither of

the parties as a pleader in any suit in any Court.

A
;.}A(ppeal and Revision against the Order and Decree by the
Court
It is mentioned that no appeal or revision shall lie against any

order or decree by the Court in pursuance of settlement

between the parties under the section 89A of the CPC.

'T/éaction 89B. Arbitration

According to sub-section (1) of section 89B of the CPC if the
parties to a suit, at any stage of the proceeding, apply to the
Court for withdrawal of the suit on ground that they will refer

the dispute or disputes in the suit to arbitration for settlement,
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the Court shall allow the application and permit the suit to be
withdrawn: and the dispute or disputes, thereafter, shall be
settled in accordance with the Salish Ain, 2001 (Act No. 1 of

2001) so far as may be applicable.7H

If for any reason, the arbitration proceeding referred to above
does not take place or an arbitral award is not given, the parties
shall be entitled to re-institute the suit permitted to be

withdrawn under this sub-setion.

An application under sub-section (1) of section 89B deemed to
be an arbitration agreement under section 9 of the Salish Ain,

2001 (Act No. 1 of 2001).

rtha Rin Adalat Ain 2003

In part V of Artha Rin Adalar Ain 2003 (Money Loan Court
Act) the term 'settlement conference' has been used as a means
of settlement dispute by way of ADR. Now the court can

mediate the suit after the written statement is filed by the

" The Salish Ain, 2001 has been included in the Appendix, part-11.
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defendant or defendants, by adjourning the subsequent
proceedings of the suit. According to the provision of Part V of
the Artha Rin Adalat Ain 2003, the presiding judge will call for
a settlement conference with a view to settle the dispute at an

early stage of the case.

The court fees paid by the parties will be refunded if the
‘Settlement Conference’ results in a compromise decree. The
Conference and its proceedings are confidential. If the
Conference is failed the suit will be tried by another Judge of
co-equal jurisdiction. The Settlement Conference will be held

in camera.

The Achievements

The civil courts started mediation in non-family disputes since
the 1 July 2003. A survey shows that after the introduction of
the provisions of mediation in the civil justice system as of 31
July 2004, 3,432 non-family litigations have been disposed of
by using this mechanism. In money loan cases the loan courts

have disposed of 13,157 cases from | May 2003 to 31 July
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2004. During this period the Money Loan Courts have realized
TK. 996 crores and 5 lakhs from the defendants and handed
over the same to the plaintiffs who are mainly banks and
financial institutions. It is found that this realization is 10 times
higher than the realization by execution cases over the last 10
years.”” Seeing this resounding success of ADR mechanisms
Mr. Justice Mustafa Kamal concluded that, “The wind is
blowing in the right direction. ADR is catching up the people’s
imagination."mJ

It should be mentioned here that with a view to encourage the
use of ADR as a method of dispute resolution among the
judges of the civil courts the Honourable Supreme Court and
the Ministry of Law, Justice and Parliamentary Affairs have
taken some praiseworthy decisions. According to the

established rule a civil judge is given one credit for disposal of

" Kamal, Mustafa J. (Former CJ of Bangladesh), “Judicial Settlement and
Mediation in Bangladesh’, paper read at the Third Working Session of the
Conference on Alternative Dispute Resolution held under the joint auspices
of the International Centre for Alternative Dispute Resolution, New Delhi
and Bombay High Court in Bombay on 20™ and 217" November, 2004,

" Ihid.
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one contesting civil suit. But now two credits are given for
performing one successful mediation and one credit is given
for two unsuccessful mediations. Undoubtedly these initiatives
would encourage the civil judges to use ADR as a viable means

of dispute resolution.”'

* Two circulars issued by the Honourable High Court Division in this

regard have been annexed in the Appendix, part-IL.



~ CHAPTER FOUR
e Relationship Between ADR and the

Courts

Currently it has been the policy of the UK Government that
disputes should be resolved at a proportionate level, and that
the courts should be the dispute resolution method of last
resort. Although ADR is independent of the court system, a
judge can recommend that parties involved in litigation enter
into it. The court may also impose cost sanctions if it decides
that one or more of the parties has been unreasonable in
refusing to attempt ADR. If parties refuse an offer to mediate
without good reason then even if they win their case, the judge

can refuse to award them some or all of their legal costs.

The Court of Appeal in the conjoined appeals of Halsey v
Milton Keynes NHS Trust and Steel v Joy and Halliday
confirmed this notion.”> The Court said “All members of the
legal profession should now routinely consider with their
clients whether their disputes are suitable for ADR.” One

commentator comments that ‘this is close to warning that not to

$22004) EWCA Civ.
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do so could be negligent and a breach of professional duty’®
But Professor Hazel Genn shows her disagreement with this
notion. She thinks that ‘blanket invitations to mediate,
particularly with an implicit threat of penalties for refusal, may
not be the most effective approach to the encouragement of

ADR at appellate level’.®

However, Halsey is not the first case where the the Court of
Appeal has refused to award the legal cost to the winner. In the
Dunnett v Railtrack®, the Court declined to order the defeated
claimant to pay the Railtrack’s costs because Railtrack refused
to consider an ecarlier suggestion from the court to attempt
mediation. Dunnett is the first reported case of a successful

party losing costs because they declined to mediate.

' Allen, Tony, Solicitor and a Director of CEDR, ‘Dunnett lives on : first
thoughts on Halsey v Milton Keynes NHS Trust', available at CEDR
website

¥ “Court-based ADR initiatives for non-family civil disputes:  the
Commercial Court and the Court of Appeal’ by Professor Hazel Genn,
Faculty of Laws, University College London, via, http://www.dca.gov.uk/
pulications.htm, accessed on 22.08.04.

%3 12002] All ER 850.
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In Dyson & Field v Leeds City Council®® the Court of Appeal
gave warning of this possibility to a defendant reluctant to
mediate, largely on the basis of additional sanctions in the

event of losing at a re-trial.

One point should be mentioned here that mediation is a
confidential process - this enables people to speak without the
fear that their words will be taken down and used in evidence
against them. The Court of Appeal decided that admissions or
conciliatory gestures made during mediation are not admissible
if the mediation is unsuccessful and the case comes to court,
except in the rare case where someone indicates that he has
caused. or was likely the cause of, severe harm to a child.”
However, simply because parties agree that an ADR process
will be treated as being on a “without prejudice” basis does not
of itself create a right to withhold information disclosed in an
ADR process from the court. The extent of the “without
prejudice rule” was described by Lord Griffiths in the sole
reasoned speech in Rush & Tompkins Ltd v. Greater London

Council

% unreported 29 Nov 1999.
57 Re D (minors), Court of Appeal, |1 February 1993. TLR 12 February.
¥ [1989] A.C. 1280 at 1299.
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The following paragraphs discuss different types of ADR

schemes in the UK,

A./Court Annexed Mediation Schemes

In the UK, judiciary, court staff and representatives of
mediation providers, at a number of courts, have got together to
establish mediation schemes tailored to their courts for civil,
non-matrimonial cases. Schemes for fast and multi-track cases
are in place at Central London and Birmingham. Schemes for
small claims; fast and multi-track cases are at Manchester,
Exeter and Leeds with a new scheme, based at Cardiff for
South and West Wales. The Court of Appeal and the

Commercial Court also have Mediation schemes.

One of the major arguments in favour of the development of
court-annexed ADR is that it is likely, as in the US, to increase
the number of referrals to ADR. In the several States of the US,
mediation forms an integral part of the court process where
courts provide tailored advice on the potential benefits of
mediation to parties and their representatives in particular.

Most Australian court referral systems allow for the referral of



”
THE RELATIONSHIP BETWEEN ADR AND THE COURTS 63

cases to ADR by Judges or Registrars either on the application
of disputants or by way of mandatory referral.*” Lord Woolf
also indicated that judges should in the future take more active
steps to propose ADR or take into account failure to use it.”’
But Professor Carrie Menkel-Meadow thinks that judicial
referral to ADR presents additional challenges in the British
context. According to him, since Lord Woolf has not supported
the notion of court-annexed ADR, now common in both federal
and state courts in the United States, judges will be both
‘educating’  litigants  about, and ‘recommending” them to,
services from other agencies, both public and private, outside

" s [}
the existing court structure.”’

" hup://www.austlii.edu.au/au/other/alre/publications/bp/2/alternative html,

accessed on 23.08.04.
* Mackie, Karl, *Challenge in the evolution of ADR in the UK: the CEDR
experience, in, Roger Smith, (ed). Achieving Civil Justice, Appropriate
Dispute Resolurion for the 1990s. Legal Action Group (1996). p.157.

"' Menkel-Meadow. Carric. *Will managed care give us access 1o justice?’.
in. Roger Smith. (ed). Achieving civil Justice Appropriate  Dispute

Resolution for the 19905, Legal Action Group., 1996, p.Y8.
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.B./ Principal Court Based ADR Schemes

' The Commercial Court

The first formal scheme to be established was in the

Commercial Court reflecting the already rapidly developing

use of arbitration agreements in contracts in the area in which
the court is involved. The scheme was established by a
Practice Statement in 1993°* by which Judges could encourage
the use of ADR. On 7 June 1996, the Commercial Court under
Justice Waller issued an endorsement of ADR in its Practice

Statement:

The Judges of the Commercial Court, in conjunction with the
Commercial Court Committee, have recently considered whether it is
now desirable that any further steps should be taken to encourage the
wider use of ADR as a means of settling disputes pending before the

Court.”

The second Sratement allowed the judge to stay the timetable
of a case to enable the parties to try ADR. It also provided that
a judge could offer to conduct an early neutral evaluation if he

“211994] | WLR 14,

# Commercial Cases: Alternative Dispute Resolution (No.2); [1996] 1

WLR 1024.
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thought it would assist settlement. The Commercial Court

identified five factors which might encourage the use of ADR:

« asignificant reduction in cost:
/} « areduction in delays;

! o the preservation of existing commercial
! relationships and market reputation;

.« a greater range of settlement solutions than

\ *  those offered by litigation;

.« more efficient use of judicial resources.

The same provisions have been carried over in the new
Commercial Court Guide introduced to support the new Civil
Procedure Rules.” As part of their responsibilities for case
management, courts are now under a duty to encourage the use
of ADR in appropriate cases. Judges of the Commercial Court
would positively encourage parties to adopt alternative dispute
resolution techniques, adjourning proceedings for a specified

time to enable parties to take such steps.

™ The new Civil Procedure Rules came into effect on April 26 1999 and
established a unified procedural code for the High Court and County

Courts.

ADR-6
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The Court of Appeal

The Court of Appeal ADR scheme, established in 1996, is a
voluntary scheme in which the court invites parties to
participate in mediation. If both parties agree to mediate, the
Court of Appeal arranges mediations and mediators provide
their services without charge. Some cases are encouraged to
enter the scheme by the personal recommendation of the judge
at the stage of secking leave to appeal or at a leave hearing
before a single Lord Justice. Others result from an offer to
participate in the scheme which is sent out in all final appeals,
except those relating to family and immigration matters and to
Judicial review. Between November 1997 and April 2000 some
38 appeal cases were mediated following agreement by both
sides. In an additional 99 cases one party was willing to
mediate. About half of the mediated appeal cases settled either
at the mediation appointment or shortly afterwards.”

Professor Hazel Genn suggests (hat there are special
characteristics of appeal cases that need to be considered in

. TR 9 v
selecting cases for mediation.”® Although solicitors generally

e hup://www.dca.gov.uk/publications.htm, accessed on 10.08.04.

" ‘Court-based ADR initiatives for non-family civil disputes: the
Commercial Court and the Court of Appeal’ by Professor Hazel Genn,
Faculty of Laws, University College London: http://www.dca.gov.uk/

pulications.him.
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approved of the Court of Appeal taking the initiative in
encouraging the use of ADR in appropriate cases, it was felt
that there was a need for the adoption of a more selective

¢ ) . 97
approach, such as that being used in the Commercial Court.

Central London County Court

The scheme at Central London County Court started in May
1996. Parties to defended cases above the small claims limit to
which automatic directions applied were offered mediation.
Mediation takes place only where both parties agree. This
scheme has been evaluated by Professor Hazel Genn. During
the period of her study. mediation was offered in 4.500 cases,
but only 160 mediations took place. She found that 62% of
mediated cases reached a settlement at the mediation

. wn oo . . 98
appointment and that mediation achieved earlier settlement.

It has revealed that despite repeated exercises in publicising the
scheme, only in a small minority of cases have parties opted for

mediation. However, though there is some evidence that the

7 Ibid.

* http:/iwww.dea.gov.uk/pulications.htm, accessed on 10.08.04.

=
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numbers of mediation are increasing since the scheme was
started but it is not certain whether this increase is temporary,
or an indication of a significant change in attitudes towards

ADR.*?

On April 2004'" a Pilot has been launched in the Central
London County Court (CLCC), giving the Court power to
require the parties to use mediation unless they can persuade
the Court that a given case is unsuitable or (presumably) not
ready to be mediated. There are interesting parallels between
the CLCC Pilot and the Pilot in Ontario, Canada, conducted in

the courts in Toronto and Ottawa,'”!

It is certain that the CLCC pilot will give an opportunity to see
whether introducing any element of pressure on parties to
mediate generates any positive or negative influence on the
important issues of costs savings, settlement rates, timing and

party satisfaction levels.

* Ibid.

= By the latest (35" ) amendment to the CPR promulgated on 9 February
2004, which sets out for the first time the details of the intended pilot

101 Allen, Tony, ‘A new procedural status for mediation:
developments in Central London and Manchester County Courts’,

available at www.cedr.co.uk, accessed on 23.08.04.



CHAPTER FIVE

Some Crucial Issues in the Development of

ADR

As ADR methods are emerging, so also are a number of critical

issues. These are discussed in this chapter.

A.The New Civil Procedure Rules (CPR) : UK

The new CPR'”® creates an overriding objective that courts
deal justly with cases by using active case management. Now
the CPR'" requires the court to encourage and enable the
parties to use an alternative dispute resolution procedure, if the
court considers that it is appropriate. Legal representatives are
required in all cases to consider with their clients and other
parties the possibility of resolving the dispute with ADR. The
CPR gives the court power to stay proceedings either at the
request of the parties or of its own initiative while the parties

try to settle the case by ADR or other means.'” An

102 ame into effect on April 26, 1999.
' Rule 1(4) (2) (e).
"™ Rule 26.4.



70 ALTERNATIVE DISPUTE RESOLUTION (ADR) IN COMMERCIAL DISPUTES : THE UK & BANGLADESH PERSPECTIVES

unreasonable refusal to use ADR may be subject to cost
implications in the future.'™ However, despite the judges’s
reference to a requirement for ADR, there is no actual duty
under the CPR to settle cases or to use ADR. Part 36 offers are
not compulsory. The whole structure of the CPR is based on
reasonable conduct buttressed by cost sanctions for

6
unreasonableness. '’

Thus, the judgements of the Court of Appeal in Cowl v

7 and Dunnerr v Railtrack'® both indicated that

Plymouth
unreasonable failure to use ADR may be subject to cost
sanctions. In Shirayama Shokusan Company Limited and

Others v Danovo Limited"” Mr Justice Blackburne held that:

“the Court did have jurisdiction to direct the parties to attempt
Alternative Dispute Resolution (in this case mediation) and that there

was nothing binding on the Court to the effect that its jurisdiction to

' Rule 44.5.
1% Allen ,Tony, ‘Discerning judicial policy over ADR costs sanctions: an
analysis of Corenso (UK) Ltd v The Burnden Group plc’, available in
www.cedr.co.uk. '

" Practice Note [2001] EWCA Civ 1935; [2002] 1 W.LR. 803,

'% [2002] EWCA Civ 303; [2002] 2 All E.R. 850.

i December 2003,
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make such an Order was dependent upon both parties being willing

to attempt mediation.”

The Commercial Court in Cable and Wireless v IBM''Y also
took a firm line when interpreting an agreement containing a
clause ‘to refer disputes to ADR. However, there are some
cases, such as, SITA v Watson \-V_\_fuzrm, Corenso (UK) Litd v
The Burnden Grc)upm where the Court has taken some

cautious steps.

The view of practioners and judges, with a few exceptions, 1s
that the new Civil Procedure Rules are working well.
Eversheds Access to Justice Survey shows that 54% of its
respondents said that the litigation process had improved. A
MORI poll of practioners conducted by the Centre for Dispute
Resolution shows that there was an 80% level of satisfaction
with the new CPR among the reSpondf:ms.113 This can be seen
by adding values in the first 2 columns in the chart shown in

the figure 4.1.

110 12002] EWHC 2059 (Comm); [2002] 2 All ER. (Comm) 1041.
1 2002] EWHC 2401.
112 2003) EWHC 1805.

W h[tp:.’/\\'\x’\x.dg-.l_gm'.ukjci\‘i}/cnwrge}enwrgulnm_. accessed on 10.08.04.
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Figure 4.1: Overall, how satisfied are you with the new
CPR?
Very Fairly Fairly Very Don’t
Satisfied Satisfied | dissatisfied | dissatisfied | know
Il% 13% 13% 5% 2%

Source: Website of the Department of Constitutional Affairs

(www.dca.gov.uk)

The Times talking of the new CPR concluded that ‘to judge
from a rush of surveys, the overall verdict is that It is
providing a success. Litigation is quicker, (some say cheaper)

and more likely to lead to early settlement than a courtroom

battle.’ '

In contrast to the wide praise for the new CPR, Michael Beloff
QC in the course of a general lament that the role of advocacy
was declining commented that: “Judges increasingly consider
it their role to persuade parties not to litigate, rather than to
decide litigants’ disputes...Even in public law cases,...”!"?
Even it is said that after the introduction of the new CPR,

" The Times, Verdict on Woolf Shake-up: It's a Qualified success, 2™
May 2000.
- “England’s Dying Art”, The New Statesman, 16 February 2004, cited.

by. Bill Wood QC, in. ‘Juggling Act’, available in the CEDR Website.
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litigation is becoming slower and more costly. while ADR

adds an extra layer of costs to the litigation process.

Bill Wood QC thinks that the problem for the legal profession
is that grumbling of this kind will always be seen as being
driven by self-interest.''® However, it can not be denied that
those disputants who find their way through ADR, by virtue of

the new CPR, are delighted and are better off because of it.

If the court is overburdened by a huge backlog of cases, it
could not give judgement properly defeating the goals of the
justice-system. The new CPR has placed an expectation on the
potential of ADR to reduce the cost and expedite the process
of civil dispute resolution. It 1s also evident that the new CPR
has brought about a change in culture from an adversarial
climate to a more co-operative climate and a reduction in
litigation.

o

< B. Mandatory Mediation

It has been argued by many that the continued low take up of

voluntary schemes stems largely from ignorance and

"9 Bill Wood QC. “Juggling Act’. available in www.cedr.co.uk. accessed

on 23.08.04.
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scepticism about the forms of ADR; still, many think that
resorting to ADR may be regarded as a sign of weakness in the
context of litigation. It is also argued that to overcome the lack
of knowledge and to remove the stigma of perceived weakness
a degree of compulsion might be used. It is thought that if the
Court refers a case then no appearance of weakness would be

involved.

However, the opposite view suggests that it may be considered
paradoxical to compel the use of processes based on
willingness to reach an agreed solution. In addition, there is a
danger that introducing a degree of compulsion might result in
attempting a form of assisted settlement becoming seen as
merely a hurdle in the process of litigation. One commentator
even comments that ‘the problems in the civil justice system in
this country [UK] are not so great as to require a wholesale
compulsory reference of civil proceedings to outside

- + 117
resolutions.’ "

But it is also true that there are a huge number of cases suitable
for mediation that still do not find their way in to the process

through a mixture of solicitor or client resistence. The main

"7 hupi/iwww.dea. gov.uk/publications.htm, accessed on 12.08.04.
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research''® findings. based on strong evidence’, and contrasted

with a proper control group, were that mandatory mediation:

- reduces the time taken to settle cases;
- reduce costs to litigants; and
- generates considerable satisfaction among

litigants and lawyers.

The opposite view claims that when mediation is imposed
rather than voluntarily engaged in, its virtues are lost,
mediation becomes a wolf in sheep’s clothing.'"” Compulsory
mediation clauses may, at first glance, appear to be just another
hurdle to overcome in the long road towards settlement of
disputes. It is perceived to conflict with the basic philosophy of
many of the processes, which encourage the parties to work
together. Dyson LI, in Halsev v Milton Keynes General NHS

Trust, says:

If the court were to compel parties to enter into a mediation to which

they objected, that would achieve nothing except to add to the costs

'S Allen, Tony, ‘A new procedural status for mediation: developments in
Central London and Manchester County Courts’. Feb 2004, available at
www. cedr.co.uk.

" Grillo. Trina. “The Mediation Alternative: Process Dangers for Women',

in, Carrie Menkel - Meadow, (ed). Mediarion. Ashgate (2001), p.282.
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to be borne by the parties, possibly postpone the time when the court
determines the dispute and damage the perceived effectiveness of the

ADR process.'20

Mediation has historically been a consensual process where
both parties had to agree to mediate. Mediation works best
when it is entered into willingly by the parties. To make
alternative dispute resolution work, the parties must make a
good faith effort towards resolution. Half-hearted participation
undertaken just to satisfy procedural requirements only wastes
everyone's time and ignores the potential value of these lower-

2

cost, quicker avenues. Parties should have freedom to
conduct their cases as they see fit and not be required to spend

money on mediation if they do not want to.

Besides, it is admitted by everyone that all forms of ADR are
not suitable for all kinds of disputes. The Court of Appeal in
Halsey comments that ‘you have to bear in mind the
commonsense reality of disputes and some of them need to be

decided by a judge and can't be suitable for mediation.” So, if

120 2004] EWCA Civ. at para 10.

U http://www.corwinlaw.com/newslatter/04spring3.htm/, accessed

on 16.08.04.
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mediation is made compulsory for all suits, it is bound to be

ineffective in certain cases.

Even to some extent, evidence from America suggests that
compulsion does not improve settlement rates. Moreover, there
are fundamental constitutional issues about the right of the
individual to access of justice in the courts. ADR is the system
which has been evolved from the failure of the adversarial
system. Any attempt of compulsion may damage the main

echo of the process.

&
e

_L. Cost Sanctions

Another important issue is about cost sanctions. Many people
are in favour of cost sanctions for unreasonably refusing to try
ADR. They think that this may create some pressures on the
parties to resort to ADR processes and may reduce some
delaying tactics by the legal profession. In Cowl v Plymouth
City Clqgtr_:cilfn Lord Woolf LCJ warned the legal profession
in“these terms: “Today sufficient should be known about ADR

to make the failure to adopt it, in particular when public money

2120011 EWCA Civ 1935; The Times 8 Jan 2002.
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is involved, indefensible.” But opposite view suggests that
‘implicit threat of penalties for refusal, may not be the most

effective approach to the encouragement of ADR’.'*

However, it could be mentioned here that in the English legal
system the courts have long used costs orders at the conclusion
of litigation to express their disapproval of those who fail Lo
negotiate or who spurn reasonable offers of settlement.'*
Moreover, the whole structure of the new CPR is based on
reasonable conduct buttressed by costs sanctions for
unreasonableness. So it is_ acceptable to have reasonable
restrictions and requirements on litigants availing themselves

of the public dispute resolution system.

D, Wider Use of ADR

Although there are strong arguments for using ADR processes

in a wide variety of cases, they are only used in limited cases.

123

Court-based ADR initiatives for non-family civil disputes: the
Commercial Court and the Court of Appeal by Professor Hazel
Genn,  Faculty of Laws, University College  London;
http://www.dca.gov.uk/ pulications.htm, accessed on 15.08.04.

' Cuns v Head [1984] Ch 290.
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Even when ADR is available conveniently and very cheaply.
very few try it. One possible reason for this reluctance is that
people do not realise that there are alternatives to litigation.
Another principal reason for reluctance is that it is not always
easy to find information about the different forms of ADR and
ADR services. To date. there is no comprehensive list of ADR
providers in England and Wales. So, it is important to find
better ways of helping them judge whether ADR is 2 good

option for their problem.

All those involved in providing advice to people involved in a
dispute, play a key role in directing people to the most
appropriate form of dispute resolution. Professor Genn’s
research shows widespread misunderstanding about mediation
processes amongst solicitors.* Many did not know what was
involved. or how it differed from traditional practice. They
were therefore not able to advise clients on whether their case
was suitable for any form of ADR, or the benefits that might
flow from seeking to use it. In Dunnetr Brooke L] mentioned
that among the Counsel and litigants there is much
“misunderstanding of the purpose of ADR™.'* In a recent

survey of the top 500 companies in the North West. however.

'*¥[2002] All ER 850.
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52% of respondents said that their solicitors had not discussed

the possibility of resolving a dispute through mediation.'**

ar

It is therefore particularly important to make sure that
solicitors/barristers have a clear appreciation of the uses of
ADR techniques, and are able to advise their clients at
appropriate stages about the range and possible advantages and
disadvantages of ADR processes. Undertaking training as a
mediator contributes towards the continuing professional
development of practising solicitors and barristers. The
establishment of a training and licensing body as well as a

body of of trained licensed mediators is to be considered.

~ Lawyers’ reluctance or resistance to use ADR is thought to be

one of the major grounds for its lack of development. To avoid

mrmeahancian
1 1L 18

thain o ~
Litiy I.‘.l_/t}l\f vt

should work closely with the Law Society and the Bar Council.

v

Many believe that the potential of ADR and mediation would
only be achieved if it were “judge driven”. The CPR also places
a duty on judges to direct appropriate cases towards ADR. But,

as yet there has been no clear guidance on how the courts are to

1% North West Mediation -Sur\.'cy 1999 by CEDR and Dibb Lupton Aloop.
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encourage and facilitate the use of ADR and how appropriate
cases wiil be identified. It is desirable that Judges should be
fully trained and the courts’ users should know what approach
to ADR the courts will take.-Mediation must become part of
the culture of lawyers and in particular, litigators. It must
become part of the core syllabus of any law degree.
Jurisprudence, reflecting the significance of mediation and the

duty on the parties to achieve settlement, must be developed.'”’

- Clear, easily accessible information about ADR Services on the
Internet and in other public media should be available to
increase public knowledge and understanding about the use of
ADR. To encourage, facilitate and expedite the use of ADR the

continuous support of the Government is urgently required.
#

E. Selecting An ADR Process

As mentioned earlier, that there are a range of ADR processes,

but all processes are not suitable for all types of disputes and

"*" Lightman J, in, CEDR Members’ Forum, "ADR case law - opportunities
and challenge’, Wednesday, 5 Feb 2003, via, www.cedr.co.uk. In Hong
Kong mediation is taught in tertiary education as part ol the social science
curricula.

ADR-7
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disputants. It is not easy to set a “test” for finding the
suitability of the processes. However, current evidence shows
that ‘mediation has now moved into the mainstream of dispute
resolution processes’. It can be used for disputes over very
large and very small sums of money, or for disputes that do no
involve money at all but are concerned with relationships or

- 12
behaviour, '

Mediation has achieved settlement in many apparently
intractable multi-party cases especially in commerce and the
public sector. It is often used very successfully in business
related disputes, and in disputes between tenants and landlords.
It works well in technical disputes with a great deal of factual
evidence.'” In his Edward Bramley lecture,"”" Mr. Justice

Lightman concluded :“A mediation culture is vital today where

"** Genn, Hazel, Mediation in Action Resolving Courr Disputes without
Trail, Calouste Gulbenkian Foundation, London (1999), p.15.

" hup//www.dea.gov.uk/consultciv-just/adr/sectiondfr.him#part2,  accessed
on 18.08.04.

0 “The Civil Justice System and legal profession - the challenge ahead”

(2003) 22 C.1.Q. 235.
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the alternative [litigation] is financially and socially
disruptive.” He named ‘mediation’ as the foremost method of

ADR.BI

CEDR Solve, one of the leading providers in the commercial
mediation market, recently estimated at around 1.800 to 2000
cases annually. As well as reported absolute growth of 28
percent, their 2002/2003 statistics revealed a substantial
increase in the number of parties using mediation voluntarily,
with a 50 percent increase in those using mediation by mutual
consent. They believe that mediation has considerable potential
to reduce claim costs, legal costs and management time and
provide the claimant with the all important feeling that they

have been listened to.'*

Figure published by CEDR Solve for the years 1996/1997 to

2003/2004 are given in the figure 5.1.

B cited by Partington, Martin, “Alternative Dispute Resolution: Recent

Developments, Future Challenges’, 23 C.1.Q., (April, 2004), p.101.
" Macki, Karl, CEDR Chief Executive, ‘Mediation — Into the Mainstream’.

available in www.cedr.co.uk, accessed on 21.08.04.
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Figure: 5.1 Eight years of growth for mediation

FLL

600

300
200
100

96/97  97/98  98/99  99/00  00/01 01/02 02/03  03/04
(based on projected figures for 2003-2004)

Source: CEDR website (www.cedr.co.uk): ‘Mediation — Into the mainstrem’

However, “Mediation is not a universal panacea: it has
limitations and it is not always applicable”, nevertheless
“where it is available... no sane or conscientious litigator or
party will lightly reject it if he fairly weighs up the alternative
namely litigation, and any adviser who does so invites a claim

"% Mediation may not work where

in negligence against him.
either party is unwilling or is not really interested to settle.

Professor Hazel Genn finds that where both sides are

" Cited by Partington, Martin, *Alternative Dispute Resolution: Recent

Developments, Future Challenges’, (April, 2004) 23 C.J.Q., p.101.
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absolutely convinced of the strength of their claim or their
defence or there had been a breakdown of communication
between the parties then mediation may not be an appropriate
solution."™ If the parties focus on the perceived rights and
wrongs of the other side’s actions rather than on the
commercial realities of the case then mediation does not work
well. It is also thought that mediation might not be appropriate
in cases where there is a significant imbalance of power.'*

The Court of Appeal, in Hurst v Leeming’*’, has sent a very
clear message that it expects mediation to be attempted in all
instances unless there is no reasonable prospect of success.
Mediation can help to uncover misunderstandings and expose
the real issues in a dispute. In this way conflict can be reduced
and at the end reconciliation, between private individuals or
business people who are in a continuing relationship, may be
achieved."”” Mediation is more informal, a time saver and less

stressful for the parties than other forms of ADR.

" Genn, Hazel, Mediation in Action: Resolving Court Disputes without
T'rail. Calouste Gulbenkian Foundation, London (1999), p.38.

s hitp:/fwww dca.gov.uk/consult/civ-just/adr/sectiondfr htm#part2,  accessed
on 9-8-04,

" [20011IEWHC 1051 (CH).

i L o g , ; . .
Genn. Hazel, Mediation in Action: Resolving Court Disputes without

Trail, Calouste Gulbenkian Foundation. London (1999). p.16.



Conclusions

Bangladesh is a member of the Commonwealth of Nations. The
present judicial system of Bangladesh is based mainly on
inherited English Legal System. Most of its laws were enacted
during the British regime and since then little change has
taken place. As the founder of the Commonwealth of Nations,
the UK has a role to play in contributing to the modernisation

of the legal system of Bangladesh.

Though the history of ADR in the UK is not so long, its
achievement in this sector is dramatic. In the UK, a range of
non-governmental and private organisations are working in
different fields of ADR along with fhe court-based schemes,
whereas in Bangladesh, such activities afe almost absent,
except for work in famiiy mediation being carried out by a
small number of NGOs. In Bangladesh, the concept of ADR
has not been institutionalised yet. The only experience it has is
in Family Courts. The recent initiatives taken in order to use
ADR in others civil suits have yet to give results. A range of
legal or quasi-legal institutions/firms should be developed

similar to those in the UK to assist the formal court-system.
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A training institute to provide training to the ADR providers
must be established. In order to resolve non-family suits some
Pilot program could be launched in particular courts, especially

those suffering seriously from a backlog of cases.

The way ADR processes are used in the UK Court of Appeal
could be followed by the higher courts of Bangladesh, where
ADR processes are totally absent at the moment. The new CPR
of the UK shows how effectively Court Orders can encourage
the use of ADR. This might provide valuable guidelines for the
courts of Bangladesh. The device of cost sanctions used by the
UK higher courts in case of failure of use of ADR or
unreasonable reluctancy in using ADR, might be a precedent
for the courts of Bangladesh. Some sort of mandatory
mediation by judicial intervention might be fruitful in
Bangladesh as the backlog problem is acute in its judicial

system.

I. . . . ~ -

“ ADR has arrived in Bangladesh as a kind of optional novelty.
Though it has not developed fully. it is emerging. The
Government has taken some positive steps to broaden the use

of ADR in all spheres of suits but there is still a great deal to be

done to establish it at the heart of the legal services sector. /

'
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This may occur when the judiciary, the government, the legal
community and the ADR providers work together. Mr. Justice
Mustafa Kamal, mentions that ‘like all innovative exercises,

ADR needs a motivator or an army of motivators throughout

» 138
the country R

The UK and Bangladesh should have ADR Act or Mediation
Act as there are in the United States of America. Awareness of
the general public about the existence of different ADR
processes should be raised. Jurisprudence, reflecting the value
of ADR, must be developed. ADR must become part of the
legal culture. Both the Bar and Bench can play a pivotal role in

this regard.

Of course. it is true that ADR will never become the sole
method of dispute resolution. So a balance is needed between

increasing the use of ADR in suitable cases and maintaining

1* Kamal, Mustafa J. (Former CJ of Bangladesh), “Judicial Settlement and
Mediation in Bangladesh’, paper read at the Third Working Session of the
Conlerence on Alternative Dispute Resolution held under the joint auspices
of the International Centre for Alternative Dispute Resolution, New Delhi

and Bombay High Court in Bombay on 20" and 21" November, 2004,
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access o the courts. Tt is also necessary to be sure that ADR
processes are equally accessible to all sections of the

community, and treat all alike.

“We have had journey to travel. ... The engine is on and we are

moving into a new dawn, to solve disputes in a more

; 1139
harmonious way.

39 . .

" David Lammy MP, Parliamentary Under-Secretary at the DCA, Speech
on key issues for Government Centre for Dispute Resolution Conference,
The First Mediators” Congress. QELL Conference Centre, Westminister.

London. date 20.11.03.
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APPENDIX
PART-I

Table A.1 ‘Primary’ Dispute Resolution Processes

Characteristics ~ Adjudication Arbitration* Mediation Negotiation

Voluntary/ Involuntary Voluntary Voluntary Voluntary

[nvoluntary

Binding/ Binding: suhjectto  Binding, subject to [T agreement, If agreement,

Nonbinding appeal review on hmited  enforceable as  enforceable as
grounds contract contracl

Third party Imposed. third- Party-selected Party-sclected  No third-party

party neutral dici-  third-party decision- side facilitator  facilitator
sionmaker, gener-  maker. often with

ally with no speci-  specialized subject

alized expertise expertise

in dispute subject

Degree of Formalized and Procedurally less — Usually nformal, Usually informal,
formality highly structured — formal; procedural — unstructured unstructured

by predetermined.  rules and substan-

rigid rules tive law may be set

by parties

Nature of Opportunity for Opportunity for Unbounded pre-  Unbounded pre-

proceeding gach party to pre-  cach party to pre-  sentation of evi-  sentation of evi-
sent proofs and sent proofs and dence. arguments  dence, arguments
arguments arguments and interests and interests

Quicome Principled deci- Sometimes princi-  Mutually accept- Mutually accept-
sion. supported by pled decision sup-  able agreement  able agreement
reasoned opinion  ported by reasoned  sought sought

opinion; some-
tmes compromise
without opinion

Private/ Public Private. unless Private Private
Public judicial review
sought

# Court-annexed arbitration 1s involuntary. nonbinding. and public
Source © Stephen B. Goldbera. Frank E- A. Sander Nancy H Rogers (eds) (19921, Dispute: Resolution
Negatiation, Mediation and Other Pracesses. 2™ edn. Boston. Little Brown. pp. 4-3
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Table A.2 ‘Hybrid’ Dispute Resolution Processes
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Characteristics

Voluntary/
Involuntary

Binding
Nonbinding

Third party

Degree of
formality

Nature of
proceeding

Qutcome

Private/
Public

Private Judging

Voluntary

Binding. subject 10
appeal

Party-selected third
party decision-maker,
may have to be
former judge or
lawyer

Statutery procedure
but highly flexible
as to timing. place
and procedures

Opportunity for
each party lo pre-
sent praofs and

QL gUC

Principled deci-
sion, sometimes
supported by
findings of fact
and conclusions
of law

Private. unless

Judicial enforcement
sought

Newtral Expert
Fact-Finding

Voluntary or
involuntary
under FRE 706

Nonbinding. but
results may be
admissible

Third-party neutral
with specialized
subject matter
expertise; may be
selected by the
parties or the
Court

Informal

Investigatory

Report o
festimony

Private. unless
disclused in
court

Mini Trial

Voluntary

If agreement.
enforceable as
conlract

Party-selected
neutral advisor,
somelimes with
specialized
subject
expertise

Less formal
than adjudica-
tion; procedural
rules may

be set by
parties

Opportunity

and responsibi-

lity to present
suitary oy i
arguments

Mutually accept-
able agreement
sought

Private

Ombudsman

Valuntary

Nonbinding

Third-party
selected by
institution

Informal

Investigatory

Repor!

Private

Swmmary Jury
Trial

Voluntary or
involuntary;

Nonbinding

Mock jury
impaneled
by court

Procedural
rules fixed: less
formal than
adjudication

Opportunity

for each side

to present
SUILITATY provts
and arguments

Advisory
verdict

Usually public:

Source : See Table A. 1.



[QUEEN'S BENCH DIVISION]

*PRACTICE STATEMENT (COMMERCIAL CASES:
ALTERNATIVE DISPUTE RESOLUTION)

Commercial Court---Practice---Alternative dispute resolution---Parties
to be informed of most cost effective means of dispuie resolution---

Guide to Commercial Court Practice, Apps. IV, VI

While emphasising the primary role of the Commercial
Court as a forum for deciding commercial cases the judges of
the court wish to encourage parties to consider the use of
alternative dispute resolution (“A.D.R.”) (such as mediation
and conciliation) as a possible additional means of resolving
particular issues or disputes. The judges will not act as
mediators or be involved in any A.D.R. process but will in
appropriate cases invite parties to consider whether their case,
or certain issues in their case, could be resolved by means of
A.D.R. By way of example only, A.D.R. might be tried where
the costs of litication are likely to be wholly disproportionate

to the amount at stake.

The Clerk to the Commercial Court will keep a list of
individuals and bodies that offer mediation, conciliation and
other A.D.R. services. It would be inappropriate for the

Commercial Court to recommend any individual or
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organisation for this purpose. The list will also include

individuals and bodies that offer arbitration services.

This practice statement will be drawn to the attention of all

persons commencing proceedings in the Commercial List.

Appendix IV (Information for the Summons for
Directions) and Appendix VI (Pre-Trial Check List) to the
Guide to Commercial Court Practice (see The Supreme Court
Practice 1993, vol. 1, paras. 72/A29, 72/A31) will be amended
to include additional questions to ensure that legal advisers in
all cases consider with their clients and the other parties
concerned the possibility of attempting to resolve the particular
dispute or particular issues by mediation, conciliation or

otherwise,

While the Commercial Court will remain the appropriate
forum for deciding most disputes in its list, legal advisers
should ensure that parties are fully informed as to the most cost

effective means of resolving the particular dispute.

Cresswell J.
Judge in charge of the Commercial List
10 December 1993
* The Weekly Law Reports 7, January 1994 (UK)



[QUEEN'S BENCH DIVISION]

*PRACTICE STATEMENT (COMMERCIAL CASES:
ALTERNATIVE DISPUTE RESOLUTION) (No. 2)

Commercial Couri--—-Practice---Alternarive dispure resolution---Early

neuntral evaluation---Role of judge

On 10 December 1993 Cresswell J. issued Practice Statement
(Commercial Cases: Alternative Dispute Resolution) [1994]
IW.LR. 14 on the subject of alternative dispute resolution
(“A.D.R.") indicating that the judges of the Commercial Court
wished to encourage parties to consider the use of A.D.R. In
consequence of that practice statement, amendments were
made to the standard questions to be answered by the parties in
preparation for the summons for directions and to the standard
questions to be answered as part of the pre-trial check list.
Additional questions were inserted in order to direct the
attention of the parties and their legal advisers to A.D.R. as a
means of settling their disputes (see Practice Direction
(Commercial Court: Practice Guide) [1994] TW.L.R. 1270).
By that practice direction, legal advisers were urged to ensure
that parties were fully informed as to the most cost effective

means of resolving the particular dispute.
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The judges of the Commercial Court in conjunction with the
Commercial Court Committee have recently considered
whether it is now desirable that any further steps should be
taken to encourage the wider use of A.D.R. as a means of
settling disputes pending before the court. In the belief that,
whereas the Commercial Court will remain an entirely
appropriate forum for resolving most of the disputes which are
commenced before it, the settlement of actions by means of
A.DR. (i) significantly helps to save litigants the ever-
mounting cost of bringing their cases to trial; (ii) saves them
the delay of litigation in reaching finality in their disputes; (iii)
enables them to achieve settlement of their disputes while
preserving their existing commercial relationship and market
reputation; (iv) provides them with a wider range of settlement
solutions than those offered by litigation; and (v) is likely to
ore efficient use of
judicial resources, the judges will henceforth adopt the
following practice on the hearing of the first inter partes
summons at which directions for the interlocutory progress of
the action are given or at subsequent inter partes hearings at

which such directions are sought.

* The weekly Law Reports 5 July 1996
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It is should appear to the judge that the action before him
or any of the issues arising in it are particularly appropriate for
an attempt at settlement by A.D.R. techniques but that the
parties have not previously attempted settlement by such
means, he may invite the parties to take positive steps to set in
motion A.D.R. procedures. The judge may, if he considers it
appropriate, adjourn the proceedings then before him for a
specified period of time to encourage and enable the parties to
take such steps. He may for this purpose extend the time for
compliance by the parties or either of them with any
requirement under the Rules of the Supreme Court or previous

interlocutory orders in the proceedings.

If, after discussion with those representing the parties, it
appears to the judge that an early neutral evaluation is likely to
assist in the resolution of the matters in dispute, he may offer
to provide that evaluation himself or to arrange for another
judge to do so. If that course is accepted by the parties, the
judge, may thereupon give directions as to such preparatory
steps for that evaluation and the form which it is to take as he
considers appropriate. The parties will in that event be required
to arrange with the Commercial Court Listing Office the time
for the evaluation hearing having regard to the availability of

the judge concerned.

ADR-8
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Where early neutral evaluation is provided by a judge. that
Judge will. unless the parties otherwise agree. take no further
part in the proceedings either for the purpose of the hearing of

summonses or as trial judge.

Except where an early neutral evaluation is to be provided
by a judge, the parties will be responsible for agreeing upon a
neutral for the purposes of A.D.R. and will be responsible for
his fees and expenses. As indicated in Practice Statement
(Commercial Cases: Alternative Dispute Resolution) [1994]
[W.L.R 14 made by Cresswell J. on 10 December 1993, the
Clerk to the Commercial Court keeps a list of individuals and
bodies that offer mediation, conciliation and other A.D,R.
services. If, after A.D.R. has been recommended to them by
the judge, the parties are unable to agree upon a neutral for
A.D.R. they may by consent refer to the judge for assistance in

reaching such agreement.

On the hearing of any summons in the course of which the
judge invites the parties to take steps to resolve their
differences by A.D.R. he may on that occasion make such
order as to the costs that the parties may incur by reason of
their using or attempting to use A.D.R. as may in all the

circumstances seem appropriate.
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Should the parties be unable to resolve their differences by
A.D.R. or otherwise within the period of any such adjournment
as may be ordered. they may restore the summons for
directions or other summons for the purpose of reporting back
to the judge what progress has been made by way off A.D.R.
(such report to cover only the process adopted and its outcome.
not the substantive contact between the parties and their
advisers) and whether further time is required for the purposes
of A.D.R. and. where efforts towards settlement by means of
A.D.R. have proved fruitless, for the purpose of obtaining

further interlocutory directions in the proceedings.

Parties to pending proceedings who consider that A.D.R,
might be a appropriate form of dispute resolution for those
proceedings or who wish to discuss the applicability of A.D.R.
with a commercial judge will be strongly encouraged to bring
on the summons for directions at an earlier stage in the
proceedings than would otherwise be justifiable. The fact that
in such a case pleadings have not yet closed or that discovery
has not yet been completed will not be regarded by the court as
a reason for declining to consider the applicability of AD.R. in
that case.

WALLER J.
7 June 1996 Judge in charge af the Commercial List.
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Comparative Study of the Family Courts’ performance of
Bangladesh under pilot project in resolving the disputes by

Mediation, one of the mechanism of ADR.

SL. District No. of Total | Total realization of Average amount realized
No Disposal decretal amount through per year through “execution
through Mediation since cases” in the entire
Mediation introduction of ADR Judgeship (3yr’s av'g.)
mechanism before introduction of ADR
| 2 3 4 S
1 Dhaka 557 Tk. 2,24,18.739.00 Tk. 6,00,452.00
3 Chittagong 493 Tk. 2,,34.87,545.00 Tk. 11,65,446.00
3 Barisal 45 Tk. 5.49.100.00 Tk.  1,35,168.00
4 Sylhet 102 Tk.  354,43.000.00 Tk.  2,18,777.00
5 Rajshahi 102 Tk.  14,48,009.00 Tk. 1,77.153.00
6 Khulna 92 Tk. 10,05,338.00 Tk.  1,05,782.00
7 Jessore 142 Tk.  11,33,723.00 Tk.  1,37,753.00
8 Rangpur 235 Tk.  40,83,343.00 | Tk 81,148.00
9 Kushtia 185 Tk. 68,25,017.00 Tk. - 90,735.00
10 Comilla 213 Tk. 46,71,756.00 Ek- 1.71,630.00
11 Bogra 130 Tk .19,78.585.00 Tk. 6,59,328.00
12 Faridpur 59 Tk, 14.26,300.00 | Tk 84,955.00
13 Mymensingh 63 Tk, 4,28,203.00
Total : 2418 Total : Tk. 7,44,70,455.00 Total : Tk. 36,28,327.00

The figures of disposal and realization of amount by way of
Mediation are shown up to 31 January 2004,
N. B. * Total number of Courts under Pilot Project 16
* Total number of disposal cases by way of mediation in 13
Pilot District is 2418.
* Total amount of realisation through mediation is Total: Tk.
7,44,70,455.00

Source : Paper written by Mr. Justice Mustafa Kamal (former CJ of
Bangladesh & former Co-ordinator, Bangladesh Judicial Capacity Building
Project).
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List of some Mediation Organisations those deal

with Civil Disputes (non-family) in the UK

Academy of Expert
South Square
Gray’s Inn

London

WCIR 5HP

Tel: 6171 6370333
Fax: 0171 637 1893

- Email: aradatlas.co.uk

ADR Group

Grove House

Grove Road

Redland

Bristol

BS6 6UN.

“Tel: +44 (0) 117 946 7180
Fax: +44 (0) 117 946 7181

Email: info@adreroup.co.uk

Web site: www.adreroup.co.uk

Centre for Effective
Dispute Resolution

Tel : +44 (0)20 7536 6000
International Dispute
Resolution Centre

Fax : +44 ()20 7536 6001
70 Fleet Street

London EC4Y 1EU
E-mail : info@cedr.co.uk

www.cedr.co.uk

The Chartered Institute
of Arbitrators
International
Arbitration Centre

12 Bloomsbury Square
LONDON, WC1A 2LP

Tel: +44 (0) 20 7421 7444
Fax: +44 (0) 20 7404 4023

Email : info@arbitrators.org
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City Disputes Panel
70 fleet street London
EC4Y | EE

Tel: 0207930 7060

Fax: 020 79367061

Cardiff Mediation
Friends Meeting House
43 Charles Street
Cardiff CF1 4EB

Tel: 01222 316800
Fax: 01222 316801

The Mediation Network

for Northern Ireland
128a Great Victoria Street
Belfast BT 2 7BG

Tel: 01232 438614

Fax: 0123231 4430

info@mediation-network.org.uk
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List of some Law Firms in Bangladesh those deal

with ADR and Commercial Disputes

Chancery Chambers

Amin Court

62-63, Motijheel C/A

Dhaka-1000

Phone: 88-02-9552133
88-02-9553741

Huq and Company
47/1, Purana Paltan

Dhaka-1000

Contact: Mr, Rafique-Ul Hug
Phone : 88029552196

Fax . 88029562434

Email  : hugandco@bol-online.com

Jamiruddin & Jurists
179 West Dhanmondi
Road No. 12-A
Dhaka-1209

Phone : (8802) 811-8055

Email : mnzamir @ jamiruddin-and-jurists.net

Dr. Kamal Hossain &

Associates

Chamber Building

(2™ Floor)

122-124 Motijheel C/A

Dhaka-1000

Tel : 88-02-9564954
88-02-9562946

Email:khossain @citechco.net

The Law Associates

Concord Tower

Flat No. 203

113, Kazi Nazrul Avenue

Dhaka

Phone : 88-02-9333253
88-02-9330877
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The Legal Consultants
House No. 66/K-1

Indira Road (Ground FI.)
Tejgaon, Dhaka

Phone : 8117140

Fax :88-02-8117140

Email : ammahbub@bdcom.com

The Law Syndicate
House # 29, Road # 9/A
Dhanmondi, Dhaka 1209
Contact: Mr. Habibul
Islam Bhuiyan

Tel: 880-2-9119420
Fax: 880-2-8117012

Email: lawsynd @eudoramail.com

Dr. M. Zahir

House No. 597 (50 New)
Road No. 17 (Old)

I'1-A (New)

Dhaka-1205

Phone : 9114850, 8113183

Dr. Naim Ahmed

166/1, Mirpur Road
Kalabagan

Dhaka-1205

Phone : 9118325, 011-845087

Rokanuddin Mahmud &
Associates

Walsow Tower (1*' Floor)
21-23 Kazi Nazrul Islam
Avenue, Ramna
Dhaka-1000

Tel : 88-02-8620078

88-02-8625350
Fax : 88-02-9669122

Dr. Shahdeen Malik
Advocate, Supreme Court
ERGO Legal Counsels
42/1/Ka, Segun Bagicha
(2" Floor)

Dhaka-1000

Phone : 9355179, 9355186
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Sheikh & Chowdhury
Banglar Bani Bhaban
Second Floor

81, Motijheel C/A

Dhaka- 1000

Phone : 9557548, 9561064

Email : snc@bijoy.net

Mainul Hossain & Co
90 Kakrail, Road (2" Floor)
Dhaka-1000
bd.net
Phone : 8319066
8319077

The Lawyers

Suite-D (1™ Floor)

105/A Kakrail Road

Dhaka-1000

Phone : 9334660
9350130

E-mail : lawyers @bijoy.net
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Syed Ishtiag Ahmed &

Associates

Concord Ovilash

Apartment No. 1/C-D

House No. 62

Road No. 11/A

Dhanmondi, Dhaka-1209

Phone: 88-02-8154769
88-02-8152835

Fax : 88-02-8152836

Email:sia-law @dhaka-

The Law Consortium

Zaman Mansion

I 16 Nayapaltan

Motijheel

Dhaka-1000

Phone : 8353761
0191351973 (M)
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The Family Courts Ordinance, 1985
(Ordinance No. XVIII of 1985)

An 'Ordinance to provide for the establishment of Family
Courts whereas it is expedient to provide for the establishment

of Family Courts and for matters connected therewith:

Now, therefore, in pursuance of the Proclamation of the
24" March, 1982, and in exercise of all powers enabling him in
that behalf, the President is pleased to make and promulgate

the fbllowing Ordinance---

1. Short Title, Extent and Commencement--- (1) This

Ordinance may be called the Family Courts Ordinance,
1985.

(2) It extends to the whole of Bangladesh except the
districts of Rangamati Hill Tract, Bandarban Hill

Tract and Khagrachari Hill Tract.

' No. 296-Pub---The Ordinance was made by the President of the People's
Republic of Bangladesh on 28.3.1985 and was published in the Bangladesh

Gazelle, extra on 30.3.1985.
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(3) It shall come into force on such date as the
Government may, by notification in the official

Gazette, appoint.

2. Definitions--- (1) In this Ordinance, unless there is

anything repugnant in the subject or context,---

(a) “Code” means the Code of Civil Procedure, 1908 (V
of 1908);

10. Pre-Trial Proceeding--- (1) When the written statement
is filed, the Family Court shall fix a date ordinarily of not

more than thirty days for a pre-trial hearing of the suit.

(2)  On the date fixed for pre-trial hearing, the Court shall
examine the plaint, the written statement’ and
documents filed by the parties and shall also, if it so

deems fit, hear the parties.

(3) At the pre-trial hearing, the Court shall ascertain the

points at issue between the parties and attempt to

> The words “(If any) and the summary of evidence in sub-section (2) of

sec. 10 have been deleted vide section 7 &) of Act 30 of 1989.
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effect a compromise or reconciliation between the

parties, if this be possible.

(4) If no compromise or reconciliation is possible, the
Court shall frame the issues in the suit and fix a date”
[ordinarily of not more than thirty days] for recording

evidence.

13.  Conclusion of Trial--- (1) After the close of evidence of
all parties, the Family Court shall make another effort to
effect a compromise or reconciliation between the

parties.

(2)  If such compromise or reconciliation is not possible
the Court shall pronounce judgment [either at once or
on some future day not beyond seven days of which
due notice shall be given to the parties or their agents
or advocates] and, on such judgment. a decree shall

follow.

© After the word “fix a date” in sub-section 4 of section 10 the words
“Ordinarily of not more then thirty days” have been inserted vide section

7(2) of Act 30 of 1989,
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4. Compromise Decree--- Where a dispute is scttled by
compromise or conciliation. the Court shall pass a decree
or give decision in the suit in terms of the compromise or
conciliation agreed to between the parties.
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of 1908), SISg7id “Code” ATl Sf@f®, ¥F Part-V @9 “Special
Proceedings” Ftammide So-famm “ARBITRATION” &3
dfqare  TA-fTamm “Alternative  Dispute  Resolution”
eifegif+rs 233 |

L 91 Act V of 1908 @ WS sections $9A 4R 89B 9T

ATt 1--- Code 9d &5 section 89 @3 =@ &=t Tg=
section §9A YL 89B E{Cﬂ S 2204, M-

“89A Mediation:—--.\g,lf)/Except in a suit under the Artha
Rin Adalat Ain, 1990 (Act No. 4 of 1990), after filing
of written statement, if all the contesting parties are in
attendance in the Court in person or by their respective
pleaders, the Court may, by adjourning the hearing,
mediate in order to settle the dispute or disputes in the
suit, or refer the dispute or disputes in the said suit to
the engaged pleaders of the parties, or to the party or
parties, where no pleader oi picaders have been
engaged, or to a mediator from the panel as may be
prepared by the District Judge under sub-section (10),
for undertaking efforts for settlement through
mediation:

Provided that, if all the contesting parties in the suit
through application or pleadings state to the Court that they are
willing to try to settle the dispute or disputes in the suit through
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mediation, the Court shall so mediate. or make reference under
this section.

\-}/When the reference under sub-section (1) is made
through the pleaders. the pleaders shall, by their mutual
agreement in consultation with their respective clients, appoint
another pleader, not engaged by the parties in the suit, or a
retired judge, or a mediator from the panel as may be prepared
by the District Judge under sub-section (10), or any other
person whom they may seem to be suitable, to act as a

mediator for settlement :

Provided that, nothing in this sub-section shall be deemed
to prohibit appointment or more than one person to act as

mediator:

Provided further that. a person holding an office of profit in
the service of the Republic shall not be eligible for appointment

as mediator.

\(}/Whilc referring a dispute or disputes in the suit for
mediation under sub-section (1), the Court shall not dictate or
determine the fees of the pleaders and the mediator, and
procedure to be followed by the mediator and the parties; and it

shall be for the pleaders, their respective clients and the
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mediator to mutually agree on and determine the fees and the
procedure to be followed for the purpose of settlement through
mediation; and when the court shall mediate, it shall determine
the procedure to be followed, and shall not charge any fee lor

mediation.

\551!)/Within ten days from the date of reference under sub-
section (1), the parties shall inform the Court in writing as to
whether they have agreed to try to settle the dispute or disputes
in the suit by mediation and whom they have appointed as
mediator, failing which the reference under sub-section (1) will
stand cancelled and the suit shall be proceeded with for hearing
by the Court; and should the parties inform the Court about
their agreement to Lry to settle the dispute or disputes in the suit
through mediation and appointment of mediator as aforesaid.

the mediation shall be concluded within 60 (sixty) days from

-

the day on which the Court 1s so informed, unless the Court ol
its own motion or upon a joint prayer of the parties, extends the

time for a further period of not exceeding 30 (thirty) days.

\XS/) The mediator shall, without violating the confidentiality
of the parties to the mediation proceeding, submit through the
pleaders, to the Court a report of result of the mediation

proceedings: and if the result is of compromise of the dispute
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or disputes in the suit, the terms of such compromise shall be
reduced into writing in the form of an agreement. bearing
signatures  or left thumb impressions of the parties as

executants, and signatures of the pleaders and the mediator as
witnesses: and the Court shall, thereupon, pass an order or a
decree in accordance with relevant provisions of Order XXIII

-

of the Code.

Y_/(j«)/When the Court itself mediates. 1t shall make a
report and pass order in a manner similar to that as stated

in sub-section (5).

}\?{When the mediation fails to produce any compromise.
the Court shall, subject to the provision of sub-section (9).
proceed with hearing of the suit from the stage at which the suit

-~ . . . >y
stood before the decision to mediate or reference for mediation
under sub-section (1), and in accordance with provisions of the
Code in a manner as if there had been no decision to mediate or

reference for mediation as aforesaid.

\){Sﬁ The proceedings of mediation under this section shall
be confidential and any communication made, evidence
adduced, admission, statement or comment made and
conversation held between the parties, their pleaders,

representatives and the mediator. shall be deemed privileged
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and shall not be referred to and admissible in evidence in any
subsequent hearing of the same suit or any other proceeding.
o
\%/When a mediation initiative led by the Court itself fails
to resolve the dispute or disputes in the suit, the same Court
shall not hear the suit, if the Court continues to be presided by

the same Judge who led the mediation initiative: and in that

instance, the suit shall be heard by another Court of competent

jurisdiction.

‘\&IVQ(For the purposes of this section, the District Judge
shall, in consultation with the President of the District Bar
Association, prepare a panel of mediators (to be updated from
time to time) consisting of pleaders, retired Judges, persons
known to be trained in the art of dispute resolution, and such
other person or persons, except persons holding office of profit

in the service of the Republic, as may be deemed appropriate

for the purpose, and shall inform all the Civil Courts under his

administrative jurisdiction about the panel :

Provided that, a mediator under this sub-section, shall not
act as a mediator between the parties, if he had ever been
engaged by either of the parties as a pleader in any suit in any

Court.
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( L Notwithstanding anything contained in the Court Fees

Act’ 1870 (Act No. VII of 1870), where a dispute or disputes in

a suit are settled on compromise under this section. the Court

shall issue a certificate directing refund of the court fees paid

by the parties in respect of the plaint or written statement: and

the parties shall be entitled to such refund within 60 (sixty)

days of the 1ssuance of the certificate.

\(l/?z)”No appeal or revision shall lie against any order or

decree passed by the Court in pursuance of settlement between

the parties under this section.

\()/.)/Nothing in this section shall be deemed to otherwise

limit the option of the parties regarding withdrawal. adjustment

and compromise of the suit under Order XXIII of the Code.
——— — .

\)@{planation : (1) "Mediation” under this section shall
mean flexible. informal, non-binding, confidential, non-
adversarial and consensual dispute resolution process in which
the mediator shall facilitate compromise of disputes in the suit
between the parties without directing or dictating the terms of

such compromise.

(2) “Compromise™ under this section shall include also

compromise in part of the disputes in the suit.
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89B. Arbitration--- (1) If the parties to a suit, at any stage

of the proceeding, apply to the Court for mthdmu.l] of the suit

on ground that they will refer the dispute or disputes in the suit
to arbitration for settlement, the Court shall allow the
application and permit the suit to be withdrawn: and the dispute
or disputes, thereafter, shall be settled in accordance with
Salish Ain, 2001 (Act No. | of 2001) so far as may be
applicable:

Provided that. if for any reason, the arbitration proceeding
referred to above does not take place or an arbitral award is not
given, the parties shall be entitled to re-institute the suit

permitted to be withdrawn under this sub-section.

(2) An application under sub-section (1) shall be deemed to

b an arbitration agreement under section 9 of the Salish Ain,
tnder seclion + Ddils1l Al
2001 (Act No. | of 2001)”

-
Ao dnad« o ﬂ‘%ﬂﬁiw-“"ﬂ L

W R
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No. 7 of 1973) @7 9@ efefis gz Ffe demm oo,

[nvestment Corporation of Bangladesh Ordinance. 1976
(Ordinance No. XL of 1976) @2 98+ 2fste 3Mes Soiitam
S A

The Bangladesh Shilpa Rin Sangstha Order. 1972 (PO No. 28 of
1972) @3 994 2fsFe qEmT« Fm 4o Feg);

The Bangladesh Shilpa Bank Order, 1973 (PO No. 129 of 1972)
7 S effeflie AT fag e,

The Bangladesh Krishi Bank Order, 1973 (PO No. 27 of 1973)
o =@ 2ffefie Em $F

The Rajshahi Krishi Unnayan Bank Ordinance, 1986 (Ordinance

No. LVIIT of 1986) 93 =4 afes arernd 3 Sqam a11ee;

The Bangladesh Small and Cottage Industries Corporation Act
(EP Act XVII of 1959) «3 =47 afsfes e 55 ¢ $fba Fe
wrAE,

w4 2fSBm FTT, Shvo (Sobo FE 39 7 AZH) 7 T offse
IR ﬁ%'ﬁm;

International Finance Corporation {1FC);

Commonwealth Development Corporation (CDC);

Islamic Development Bank (IDB);

Asian Development Bank (ADB);

[nternational Bank for Reconstruction and Development (IBRD):
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International Development Association (1DA) |
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