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PREFACE

This Book on 'Alternative Dispute Resolution in Commercial
Disputes: The UK and Bangladesh Perspectives' is the

outcome of my research work done in pursuance of my LL.M
degree in International, Commercial & European Law at the
University of Sheffield. UK under the British Chevening

Scholarship Program.

Alternative Dispute Resolution (ADR) is a new and emerging
Concept in Bangladesh and still there is no available book on
the subject. Because of the scarcity of hooks I was persuaded
by my familiars who know that my LL.M dissertation was on

the subject. Being insisted b y my friends I have taken this

initiative to publish my research work in this book with a view
to help the readers to have the basic idea of alternative dispute
resolution and its importance in the legal field.

The contents of the book have been more fully described in the
Introduction Chapter. III appendix. part II I have included
some recent legislations of Bangladesh by which the
legislatures have attempted to incorporate ADR in our legal
system.

While completing this research work, especially on Bangladesh
perspectives. I had to exclusively depend upon some valuable
articles written on the subject by some of our prominent jurists
like Mr. Justice Mustafa Kamal (former CJ of
Bangladesh). Mr. Justice K. M. Hasan (former CJ of
Ban g ladesh) and Professor Dr. M Shah Alain (Chairman of the
Faculty of Law. University of Chittagong).

For the work done on the UK perspectives 1 have consulted.
including others. the Report on Commercial Disputes Survey
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2003 conducted by BDO Stoy Hayward (a leading accounting
organisation, author i sed and regulated by the Financial
Services Authorit y. UK), The information available on the
websites of the Department of Constitutional Affairs, UK and
the Centre for Effective Dispute Resolution (CEDR) was
pivotal for this work. I would like to acknowledge with
gratitude my indebtedness to all of them.

I would like to thank all others who have provided guidance
and support throughout the production of this work. I am
particularly indebted to my thesis supervisor. Professor Geraint
Howells, to the District & Session Judge, Dhaka, Mr. Md.
Raliqul Islam, to my friend Elizabeth Birks, and to my wife
Sharniin Sultana for their support, suggestion and
encouragement, on matters both academic and professional,
during the preparation of this piece of work.

I would also like to thank the librarians at the Crookesmoor
Library, University of Sheffield for their courtesy and patience
during my quest to find materials used in the research. The
support of the British Chevening Scholarship Program and the
British Council is gratefully acknowledged.

This book being my first attempt of its kind 1 do agree that
there might be some factual errors, SLYijII)LI'U iitp	 arid cthr
shortcomings which all are mine. It will be highly appreciated
if readers allow me to know of those inadvertent mistakes so
that the second edition may he lice from eri'oi's. I do not claim
my originality in this hook as it was originally a research work
relied on various research-based sources. Any suggestion for
the betterment of' this hook will be cordially welcomed.

7 Gopal Shaha Lane	 SK. Golarn Mahbub
Shinglola, Luxrnibazar
Dhaka-1 100
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"Neither accused nor arbitrator, I'll always be a conciliator,

4 Ithough a lawyer by profession To reconcile is ,ii

obsession. And so my business alwa ys ends Wit/i izo more

clients, just more friends."'

Introduction

Disputes are a fact of life. Dispute arises when interest of more

than one person clashes with each other. Professor J. G.

Merrills defines 'dispute' as a specific disagreement

concerning a matter of fact, law or policy in which a claim or

assertion of one party is met with refusal, counter-claim or

denial by another.' A fair and right process for resolving

disputes is crucial in any civilised society for the purpose of

securing and defending i-ights of its citizens. Courts bring

disputes to an end and ensure that people can enforce their

rights. But in most parts of the world, the ever mounting

expense of litigation, congested court schedules. delay in

disposal of cases have battered the confidence of people in the

judicial system and have put question on the efficacy of the

system. This has been reflected in a judgement of the Supreme

The Charitable Arbiti-ator, \vrillen in 1698 by the so-called Prior of St

Pierre".

Merrills. J.G.. 'loteniational Dispute Scttle,neiii, Cambridge University

Press (2002). P . I.

ADR-2



2	 ALTERNATIVE DISPUTE RESOLUTION (ADR) IN COMMERCIAL DISPUTES: THE UK & BANGLADESH PERSPECTIVES

Court of India, where the Court observed: Interminable, time-

consuming, complex and expensive court procedures impelled

jurists to search for an alternative forum, less formal, more

effective and speedy for resolution of disputes avoiding

procedural claptrap and this led them to...

In order to resolve this world wide problem, different countries

have introduced various methods in their legal system in the

form of Alternative Dispute Resolution (ADR) which is not

meant to be a replacement for adjudication but a

complementary mechanism to reduce the work load or pressure

on the courts.' It does not also mean that the use of ADR is in

some way 'second-best' to going to court. Mr. Justice MLIStafa

Kamal described the ADR thus: "The newness of ADR is the

purpose behind its adoption. The purpose of alternative dispute

resol Lition is not to substitute consensual dis posal for

adversarial disposal or to abolish or discourage informal

Guru Vwiak Foundation . M/s Raman Siii ,gh & Son.. AIR 1981  SC 2075,

2076-2077,

Elasan. K.M.. Introducing i\DR in Bangladesh: Praci lea] Mode,.

presented in the National Workshop on 'i\Itcrnaiive Dispute Resolution: In

Quest of A New Dimension in Civil Justice Deliver y Svstcn, in

Bangladesh', organised by the Ministry of 1.aw. Bangladesh. 31 October

I 2002r
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mediation or arbitration outside the courts. but to make

alternative dispute resolution a part and parcel of the formal

legal s ystem, preserving the trial court s statutory authority and

jurisdiction to try the case should ADR fail"

This book has live chapters and it considers various

perspectives of Alternative I)ispute Resolution in commercial

disputes both in the UK and Bangladesh. These are both

Commonwealth countries whose legal s ystems are based on the

concept of Common Law and have traditionally used the

adversarial system iii the adjudication of disputes.

In the first chapter. different aspects of dispute settlement

processes are discussed. The adversarial system of dispute

resolution has been established as a principal system of dispute

resolution for a very long time, whereas the concept of

Alternative DispLtte Resolution is a recent one. In this chapter a

brief view of the advantages and disadvantages of both these

systems are considered. Both in Bangladesh and the UK it has

been recognised that dela y in disposal of suits and cases is

1-oniicr CJ of Ban g ladesh speech cien at the South Asian Regional

\\ orkshop on ADR. organised h the British Council Bangtadesh oil

& S Maicli 2004
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causing a detrimental affect on the economy of both countries.

The need for ADR methods in these two countries is also

explained.

Different forms of ADR and their suitability in different types

of disputes are discussed in the second chapter.

In the third chapter, a brief picture of present commercial

disputes in the UK is presented. This is followed by a brief

account of the development of ADR, especially in commercial

disputes in both Bangladesh and the UK. Governments'

initiatives taken by both countries to encourage the use of ADR

are also evaluated.

Chapter four discusses the relationship between ADR and the

Courts as well as different court-annexed ADR schemes of

both countries.

The fifth and final chapter examines some crucial issues in the

development of ADR.

In the appendix, part-TI some recent legislations of Bangladesh

have been included by which the legislatures have taken

attempt t6incorporate ADR in the legal system
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One point should be mentioned here that though the main

object of this book is to explore the ADR methods used to

resolve commercial disputes in the UK and Bangladesh, on

many occasions, examples of the US experience in this regard

have been cited. This is because ADR has its roots in the

United Stales in the late 1960s and most of the interesting

developments and studies came from there to the UK in the

1980s. It is even said that 'ADR is a live alternative there [US]

from which we have much to learn.' 6 Some examples are also

given from other Commonwealth countries like Canada and

Australia.

David Lammy NIP, Parliamentary Under-Secretary at the Department for

Constitutional Affairs, Speech on Key issues for Government Centre for

Dispute Resolution Conference, The First Mediators Congress.

Wcstrnjnjster. London. date 20 November 2003.



CHAPTER ONE

Dispute Settlement Process

Adjudication, arbitration, mediation, negotiation are all

mechanisms for resolving and settling _disputes _oras_described

by Carnevale & Pruitt "dealing with opposing preferences".7

Marian Liebmann explains that in genera], dispute settlement

processes range from the least intervention (negotiation) to the

most intervention (litigation). At either end are two other forms

of dealing with conflict: avoidance as the very least

interventionist, and aggression as the most interventionist.8

These processes are listed in figure 1. 1. The paragraphs that

follow discuss the two main processes.

Carnevale. P.J. & Pruitt, D., Negotiation and Mediation: Annual Review

of Psychology, 43, 531-582 (1992).

Moore, C, The Mediation Process: Practical Strategies ftr Resolving

Conflict, 1986, San Francisco: Jossey Bass. ciicd in Liehmann. Marian.

(ed), Mediation in Context. Jessica Kingsley Publishers. London (2000).

P.10
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Least Interventionist

Avoidance

Negotiation

Mediation

Arbitration

Litigation

Aggression -7

Most interventionist

Figure 1 1: Dispute resolution methods

A. Adversarial System

Adjudication is an adversarial process where a judge (Or jury)

adjudicates in a court according to the legal statutes in favour

of one party after hearing both sides, with advocates presenting

evidence On behalf of the parties.'° Decision of the court is

legal]y binding on the disputing parties. This is the only choice

' Moore (1956).

10 Gulliver. PH.. Disputes and Negotiations: 4 Cross-cultural Perspectoc.

New York Academic Press. (. 1976). cited h Dcsmond Ellis & Noreen

Stuckless. 11), Ale diating and Acotiaruig Ma rita? Conflicts. Sage

Publications	 1996). p.3.
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where one party needs to create a legal precedent or obtain an

injunction, or where one party is refusing to negotiate or
acknowledge the problem.

It is said that because courts are overburdened they cannot

deliver justice properly. The development of alternatives to

courtroom litigation is also triggered by growing user

disappointment with conventional legal services. In a study

carried out in Canada, almost 60% of the client survey group

said that they were either partly or very dissatisfied with the

progress and outcome of their cases through the civil litigation

system- Of their lawyers, 5% said that they thought that clients

'never received value for money in litigation. II The Woolf

Report for England and Wales also recognised that the cost of

civil justice in a court administered system has risen sharply

and that lengthy delays are now the norm in civil litigation.

Macfarlane, J. 'Coll'-Based Mediation ftr Civil Cases: An Evaluation of

the Ontario Court (General Division) AL)!? Centre', Ontario Ministry of the

Attorney-Genera] (1995).
12 

Access to Justice; Final Report to the Lord Chancellor (ill the Civil

Justice Svsteni in England and Wales (I 996) (the 'Woolf Report') and the

work of the Civil Justice Review.
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It is also said that the adversarial s ystem established in

C0111111011 law countxie.s has been found insufficient to address

the increasingly complex, technical legal problems of present

day litigation. The adversarial system often creates two

mutually opposing. exclusively hostile, competitive,

antagonistic and uncompromising parties to litigation. As

litigation progresses it creates conflict after conflict. At the end

of litigation one party emerges as the winner and the other

party is put in the position of the defeated. Adversarial

litigation does not end in harmony and can lead to more

litigation between them or even their successors. 13

However, the benefits of the adversarial system cannot he

denied altogether. It is representative of stability and social

solidity. Through adversarial hearings, complicated and

disputed questions of fact and law are settled. It is also argued

that art adjudicative system helps to uphold not only the

legitimacy of the common law system on a (lay-to-day basis

3 Kamal, Mustafa. J- ( hrmcr C.! of Bangladesh). Introducing A. D. R. In

Bangladesh', paper read in the National Workshop on 'Alternative Dispute

Resolution: In Quest of a Nc Diincniun in Civil Justice Deliver y system

in Baneladesh' orianised by the Ministr y of Law. Justice & Parliamentary

Affairs, 31 October 2002. 1).2.
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but also the continued, often awestruck participation of the

public In Richmond Newspapers, Inc. t' Virgina, the Supreme

Court of the USA explained that "the open processes of justice

serve an important prophylactic purpose, providing an out for

community concern, hostility and emotion". 15 
The trial itself is

considered as a 'ritual of quasi-religious' character which

Provides a public assertion of principle and 'right'.

Mr. Justice Mustafa Karnal mentions that most of the countries

following the common law system have faced the trouble of

delay and excessive expenses in the disposal of civil cases in

their respective legal history. Developed countries like the

USA, Australia and Canada have witnessed a few decades hack,

a huge backlog of cases, excessive legal costs and expenses and

litigants' desolation. 16 
Those countries, by introducing various

ADR methods to settle disputes outside the court, have made

trielI JudIcIal systems more service orietitcu to proviue speed

4 
MacLiflane, Julie (Dr). The Mediation Alternative, in. Macfarlane,

Julie. (cd), Rethinking Disputes: 77ie Medjaijon Alternative, Cavendish

Publishing Limited (1997), p.1 I.

' 448 U.S. 555 11 1980), at 571 (Burger. CT, plurality opinion).

Kamal, Muslala. J.,'Introducing A. D. R. In Bangladesh. paper read in

the National Workshop on 'Alternative Dispute Resolution: In Quest of a

New Dimension in Civil JLisucc Delivery s ystem in Bangladesh.
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relief to the disputants. Professor Hazel Genii 
7 suggests that

the present interest in ADR in ninny parts of the world can he

ascribed to four principal concerns:

(i) avoiding the cost and delay of court proceedings

and coping with court overcrowding.

(ii) improving access to justice,

(iii) offering more efficient methods of dispute

resolution, and

(iv) offering the public more chance to be involved in

dispute resolution.

B. Alternative Dispute Resolution (ADR)

ADR encompasses a variety of means to resolve conflicts other

than formal court adjudication. These processes also include a

broad rangofirt-oriented initiatives which are intended to

facilitate a more effective administration ofjli and help to

overcome dela ys which may occur through the usual court

Germ, Haze I, Mediation in Action: Resolving Court Disputes ncr/lout

Trail. Calousie Gulbenkian Foundation. London 1 1999). p. 17.
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proccdure,° ADR processes may beused sptatelyfi-om court

action even though litigation may or may not have been

commenced. These processes can also he used to resolve

disputes where those involved are not interested to resort to the

courts.

ADR processes include arbitration, early neutral evaluation,

expert determination, mediation, and conciliation. Other more

formal mechanisms for resolving disputes are private sector

ombudsman schemes, utility regulators, and trade association

arbitration schemes in certain trade sectors. All these various

processes have very different characteristics. But the ultimate

goals of the processes are to relieve court backlog, undue cost

and delay and to provide more effective, efficient and

satisfying dispute resolution, thereby improving the quality of

justice and citizen perception of IL Another advantage of ADR

processes is that if a collection of ways of resolving disputes

becomes available to the disputants, not all parties will opt for

the same processes or prefer the same dispute resolvers.

In 1998 the US Congress passed the Alternative Dispute Resolution Act.

Under this Act all district court now require the litigants in civil cases to

consider the use of an ADR process at an appropriate stage in the litigation

and it is also a reponsihility of each district court to provide litigants in all

civil cases with at least one ADR process.
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However, there are also some arguments against the concept of

ADR. It is said that moving dispute resolution from the public

to the private sphere, will prevent the law from developing to

meet changing circumstances. Keeping information about the

details of settlements out of the public domain prevents its use

as a comparator and may lead to an increase in the number of

claims which are disputed. It is also possible that private

settlements may not take into account the wider implications of

the dispute.19

C. The Need for ADR in Bangladesh

The judicial system of Bangladesh is jammed by a huge

backlog of suits and cases. The backlog of cases causes

wearying delays in the adjudicative process which is, as

described by Professor MiihAhun"eating Bangladesh

Judiciary" 2° While delay in the judicial process causes

backlog. mounting backlog puts a tremendous load on present

cases. The present rate of disposal of cases is shocking for

hup://\\ww .(Jca.gov.ukJconsuItICi\'-iutJadr/SeCtIon4fr.ht111#Par I 3. acccssed

on 03.08.04.

Alam. NI Shah, 'A Possihic Wa y out of Backlo g in Our Judiciary ', The

L)ailv Star. Dhaka. 16 April, 2000.
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Justice. Ti is detrimental to the rule of law and is damaging the

economic growth 01 the country. This Situation goes oil no

plain solution in view.

In its Country Commercial Guide documented by the US

Embass y in Dhaka the US Government has cautioned potential

American investoi-s about Ban g ladesh's outdated business laws

and weak legal system which is prone to delays. The Report

points out that "over ten years call 	 between brin g in g a

court case and executin g ajudgcment and there is no penalt

for delaying proceedings''. Certainly, the US Report does not

onl y influence US business people and the investment

community but also world eIltl -eprcneurs who are interested in

investing mone y in Bangladesh.

At present the people of Bangladesh think that they can not get

their grievances redressed by the courl duriii g their life lime

only because of superfluous dela ys which take place durin g the

court proceedin gs. Where it should take one to two years for

the disposal of a civil suit, a case is dragged out for 10 to 15

Years, or even more. B y the t inic judgement is pronounced the

need for the Jud gement in most cases is 110 niore required. It is

//)IL/.
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said that dela y in disposal of cases in Bangladesh has reached a

point where it has become a part of injustice, a violator of

human rights.

Professor M Shah Alam thinks that in a societ y of class

differentiation the prolonged process, which is adversarial and

belligerent in nature. places the financiall y stronger party at an

advantageous position. If the judicial svstcni functions

sLibstantively and in accordance with the procedural laws, the

increasing scope for delays can transform it into a system

which may become procedurally hostile towards marginalised

sections of its people defeating the goals of social justice.2

Mr. Justice Syed JR Mudassir Ilusain observes that. "in our

present legal s ystem, increasing expenses of litigation. dela y in

disposal of cases and hu ge backlogs have virtuall y shaken the

confidence of the people in the judiciar y . In this backdrop. "c

cannot but ponder about the device like ADR which is

potentially useful for reducin g the backlogs and delay in some

cases Of our courts''. He also mentions that 'alternative dispute

\laiii. M Shah. ':\ Pt!hIc \\a\ uuI of Backlug in Our iuLhciar\ •, i/ic

Pal/v Sra,. Dhtaka, 16 April. 2000.

iI'ici.
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resolution (ADR), being mLtch cheaper and speedier than the

existing legal system, can greatly mitigate the sufferings of

poor litigants

In Bangladesh, commercial cases involving Taka 10,000 crore

(about f-910 in) are pending in different courts countrywide.

According to Barrister Mouducl Ahmed, Minister for Law,

Justice and Parliamentary Affairs of Bangladesh, speakin g at a

seminar organised by the Federation of Bangladesh Chambers

of Commerce and Industry, these cases are pending for years

together due to various problems like complicated legal

system, delay in disposing of such cases. He announced the

Uovernment's plan to introduce Alternative Dispute Resolution

mechanism to resolve all money suits to reduce the time of

resolvin g such cases - from 10/12 years to 6/9 months to the

greater benefit of parties concerned as well as to the national
25economy.

Chief JUSLiCC of Ban g ladesh. speech given in the concluding session of

the South Asian Regional workshop on ADR organised b y the British

Council, Baneladesh on 71& 8th1 March 2004.

Metropolis- The Bangladeshi Toda y , source - ti(tp://www.MetropoIishr

20-9.2020The' 20 Bangladesh 20Today.htni. accessed on 05.04.04.
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So, at this moment there is no option or the Bangladesh

Judiciary to resolve the problems currentl y it faces but to make

institutional arrangement for the availabilit y of' the system of

ADI. device. in addition to the formal dispute resol Litlon

syste Ill

D. The Importance of ADR in the UK

A survey conducted by a leading accounting organisation

found that commercial disputes had cost UK businesses £10

billion over a two year period. According to the survey 74% of

chief executive officers (CEO) were personally involved in the

dispute resolution process. Even in those businesses where a

dispute lasted less than one year, 70% of CEOs had some sort

of involvement. For those companies with less than 50

employees - 81% of CEOs got involved in dispute resolution.

Disputes not only affect the CEO. in 70% of cases other hoard

members were also involved in the resolution process. The

survey summarises that most businesses that experience a

commercial dispute find it has a detrimental affect on the time

that management spends on the business objectives.

Commercial Disputes Survey 2003. conducted b y . B DO Stov Hayward

authorised and regulated b y the Financial Services Authorit y . UK to

conduct investment business), available at www.hdo.co .u& accessed on

15.0504.

ADR-3
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The following chart (figure 1 .2) indicates some of the activities

the CEOs had to spend their time in disputes.

Figure: 1.2 CEOs Involvement in Disputes

Base: Those that were periaI1y involved (nr133)

Source: Commercial Disputes Survey 2003. conducted by BDO Stoy 1-1ayvard

The surve y also snows diaL on a\ c LU I IIlLIL.L.1d di:;puc:;

cost small companies £75,000, while medium and large

companies often pay as much as £500.000. But the

ramifications extend well be yond direct costs. Direct and

arduous involvement by the CEOs in a dispute leads most of

them to take their focus away from the business objective. The

survey Found that three in lour coniinercial disputes led to

Financial loss and 41 - of CEO.,, said a dispute negatively

affected targets.
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Nearly to in live of those surve yed admitted that iivolvemcntw 

of hoard members in a commercial dispute had a negative

upact oil business ahi I itv to grow. ftc study also found

that if a dispute continues beyond a period of 12 months, there

is even more management involvement and much greater

financial risk. Nearly three ill four of those surveyed agreed

that a dispute had led to financial loss.

The chart shown in figure 1.3 shows CEOs opinions regarding

the conscrjueiiCcs oF disputes.

Figure: 1.3 Consequences of disputes

LIL

SO

21	
Q

-	

r

S
.-	 E;-- L'c	 ocE

-
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-	 H-

of CtOswho a greed with the statement

Source: Commercial Disputes Surve y 2003. conducted by

13D() Sta y lIavard
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It is undeniable that all system of Commercial Law is

central to the development of any market economy. If a

country lacks competent mechanisms for the resolution of

commercial disputes, inward investment will sulier. There is an

optimistic relationship between all system for

commercial dispute resolution and a healthy economy. To

make the UK a commercially attractive and secure palace to

conduct business of every kind, the Government should give

particular importance to the use of dispute resolution methods

other than litigation and should also promote their growth.

From the survey discussed above it is evident that the UK

economy is being affected by the commercial disputes it faces

every day. To reduce the harm associated with commercial

disputes. alternative solutions must he sorted out. l'ill now

application of ADR method is a positive alternative.

Lord Irvine of Lairg : The Lord Chancellor (Welcome Speech al the

European Coiiimercial Judges Forum). Whitehall Place. London. 6 June

2003.
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	 CHAPTER TWO

Different Forms of ADR

It has already been mentioned that there are a number of

different voluntary ADR processes. Some processes are better

suited to the needs of some cases or litigants than others.

Arbitration

Professor D.M. Walker defines arbitration [as the] adjudication

of a diST)ULe or controversy-  or law or both outside the

ordinary civil courts, by one or more persons to whom the

parties who are at issue refer the matter for decision. In the

Un iicd Steelworkers V Waniai & Gulf Na y Cu, Mr. Justice

Douglas defined arbitration as a means of solving the

unforeseeable by molding a system of private law for all the

problems which may arise and to provide for their solution in a

way which will generally accord with the variant needs and

desires of the parties' ./1n this process an expert arbitrator.

Wght. RE.. Developments in comme[cLal arhitralion. in. Karl J.

Mackie. led]. .-t handbook of Dispute Resolunon: ADR in Action,

Routledge and Sweet & Maxwell, London ( 1991 ), p.55.

Cited hy Palmer. Michael & Simon Roberts. Dispute Processes: 4JJR

wul i/ic /'riniarv /ornIS 01 Dec/non do/ ou'. Butterwoi'ths I 995>. p.2 16.



2 	 ALTERNATIVE DISPUTE RESOLUTION (ADR) IN COMMERCIAL DISPUTES: THE UK & BANGLADESH PERSPECTIVES

chosen by the disputing parties. hears both sides of the dispute

and provides a decision that is quicker, less formal and less

expensive than a court hearing.

The decision of the arbitrator known as in award and it

becomes a binding order of the court if neither party seeks a

rehearing by a judge. In Pioneer Shippiii' Ltd andAnother r.

BTP Tioxide Ltd (The Neina) 1980, Lord Diplock emphasized

that it had been Parliament's intention to promote finality of

awards and so judicial interference with awards was tenable

only if it was shown that the arbitrator had misdirected himself

in law or had reached a decision which no reasonable arbitrator

could have reached _31) In 
the United States, court-annexed non-

binding arbitration is widely used.

Commercial Arbitration

Commercial arbitration is an expeditious and amicable method

by which one or more individuals familiar with the trade

practices resolve the disputes. This mechanism works

particularly well in business disputes where a continuing

relationship exists between the parties and the parties involved

[198 p 3 WLR 292.
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want the matter to he dealt with privatel y. The parties ill

disputes set the procedure to be used iii the arbitration. The

degree of formality or informality depends largel y on whether

issues of fact or of law are overriding in the case.

The American Arbitration Association handles close to 10000

commercial contract disputes each year and all untold number

are handled similarly under private industry agreemefltS. In

England and Wales the Arbitration Acts 1950-96 contain

various powers available to an arbitrator which essentially

comprise all those necessary to enable proceedings to he

effectively conducted. In the international trade sphere. the

Model Law and the New York Convention 1985 are likely to

increase the popularity of international commercial arbitration

as a favoured means of resolving disputes.

GCnTL Hai-el. Mediation in 4crion	 Resolving Con it /)i./?ut('c IIUIiOUT

Trail, Calouste (luihenkian Foundation. London 119 99 ) . p. 14.

Sander, Frank F..A. Alternative Methods of Dispute Resalunon. An

Overview	 in. Michael Freeman. (ed). Alternatiie L)i.cpiile Re.oliition,

Dalmouth 1 99). p 101.



24 
ALTERNATIVE DISPUTE RESOLUTION (ADR) IN COMMERCIAL DISPUTES : THE UK & BANGLADESH PERSPECTIVES

Who ma y act as Arbitrator

An arhitra	 aybe a lawvei. Of may be an expert in the field
the

	 In Some instances, there may be a panel of

arbitrators. The arbitrator will make a decision according to the

law. The success of arbitration depends oil goodwill and

common sense of the participants and the skills and wisdom of

the arbitrator. The appropriateness of the choice of arbitrator

exclusively depends oil nature of the dispute. Disputes of a

factual nature are best dealt with by appropriate experts

whereas disputes of a legal nature are best dealt with by

lawyers. An arbitrator must he rd I ah]c. Any factor which has a

tendency to bias an arbitrator in favour of one of the parties

would be a ground for the arbitrator's disqualification.

/j4. Mediation
Mediation is one of the most comnionlv used ADR techniques.

It is defined as a process of settling conflict in which a third

En oversees the ne gotiation between two parties but does not

impose an agreement. 33 But when a mediation is successful and

Silbev. Susan S. and Menv. Salk E., Medianr Settlement Strategies'.

n. Carrie MenkeI-Meadow, (ed, Meduitioii. Asligate, Aldershot (2001).

Ii.183.
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an aereemcn I is reached. it is written down and forms it lceahy

bindin g contract, unless the parties state othei-wise.rofessor

Hazel Genii describes mediation as a voluntar y process where a

neutral mediator attempts to help the disputingparties to reach

an agreement that is acceptable to both sides and that will bring

the dispLite to an early conclusion without having to go to

COUft.

Mediator brings those in dispute together and through a process

of joint and private meetin gs. helps them work out their own

negotiated solution. The central quality of mediation is its

capacity to reorient the parties toward each other, not b

imposing rules on them, but by helping them to achieve a new

and shared perception of their relationship, a perception that

will redirect their attitudes and dispositions toward one

another.' Mediation is able to promote and speed up

settlement.

Genii Hazel .Mi jittion in .1 ciion	 Resoh ini ( on 1 / )i.s/Yuro v 01(110(11

7ui1. Calousie Gulbenkian lundation. London I Y).	 I

Fuller, Lon L. Mediation - (t Forms and Functions'. in. Carrie Menkel-

Meado. ted. .ticcl,nnoo. Asheate. AlderIoi 2()() 1 ) .
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Mediation in Coin in ercia! Disputes

Mediation is a process which offers commercial disputants

meaningful, creative solutions at a fraction of the cost of the

litigation system. But. to enjo y mediation's benefits,

commercial parties must learn how to screen for and select

appropriate disputes. This is the only ADR process being

used i-egularly by business, industry and the professions.

Since ADR first began to he widely discussed in the UK

towards the end of the I 980s, a range of organizations such as,

the Centre for Effective Dispute Resolution (CEDR). ADR

Group. Academy of Experts, Chartered Institute of Arbitrators,

City Disputes Panel, Mediation UK etc. have been established

to train mediators and to carry out commercial mediation.

Since 1993. judges in the Commercial Court (part of the High

Court in London) have beeii issuing ADR orders at an early

stage in some large commercial disputes.

Chornenki. Genevieve A. Mediating Commercial Disputes: Exchanging

Power over hr 'power with: in, Julie Maciarlane. (ed), Rethinking

Disputes: The Mediation /1 lternatiie. Cavendish Publishing limited.

London 1997j. p. 159.
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Qualities of ti Mediator

In the United States. the Standards @1 Conduct (1 994) approved

b y the American Arbitration Association. the Societ y of

Professionals in Dispute Resolution and the American Bar

Association Section on Dispute Resolution require the

mediator to conduct mediation in an impartial manner'. In the

UK. the Law Society's Code of Conduct for Mediators defines

the role as one of a neutral facilitator of ne g otiations'. '  But

Michael Palmer & Simon Roberts think that such a claim is

rarely advanced without qualification by mediators themselves,

and in some contexts appears Lis a construct set up by

researchers intent on knocking it (Iown.5

An ideal mediator will have the ability to get on with the

parties, understand their position, even if he or she does not

agree with them, and the ability to motivate parties from fixed

views gently and without causing them irritation. The mediator

must he seen to he a good listener. The mediator should have

Palmer, Michael & Simon Roheus, Dispute Processes : A 1)R and the

Piinuov Foims of L)eci.vion ti hA;o. Buuerworths(199$). p. 07.

s
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the ability to inspire confidence in the parties. 	 A mediator

should not represent someone who had previously been a party

in mediat ion. In Pu/v Sufrvnui-' Juternaunnaf. Inc. v. Sit	 a

US Federal Court disqualified an attorney from representing a

party against another party who had been a co-participant in a

previous mediation involving a similar issue.

• Med-Arb

This is a combination of mediation and arbitration where the

parties agree to mediation but if that 
Iti

ac'e a

settlement to refer the dispute to arbitration. The same person

may act as mediator and arbitrator in this type of arrangement.

Med-Arb has not been greatly used in the UK.

Differencece Between Mediation an d Arbitration

Mediation is a flexible process which is often more suitable for

issues which need a fair degree of positive intervention. It is

Newirian. Paul, Coinmercia1 Aheinative Dispute Resolution (ADR)', in.

Marrian Liehrnann. (ed). Mediation in Conuvt. Jessica kin gsley Publishers.

London, (2000). p. 184.

0 F. Supp. 1487 (l).Uiah. 1995).
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not general Iv regarch.d as an appropriate iicdiuin for the

resolution of' straightfOl'\Vard distn but iVC conilicts.' Mediation

works better than arbitration when issues are particularly

complex and interdependent. Unlike arbitrators. mediators do

not impose solutions - they offer a solution b y making

recommendations which the parties are expected to treat

seriously and to act upon. Recommendations made by a

mediator are likely to form the basis for further negotiations. In

arbitration parties are given a binding decision.

D. Early Neutral Evaluation (ENE)

In this process a neutral professional who has legal or other

expertise hears a summary of each part y 's case and gives a

non-binding assessment of the merits of the respective case at

an early stage. The cva]uator, after taking ilic basic evidence,

offers the assessment in the hope that this will lead to a

settlement between the parties without further litigation. The

41 Advisor y . Conciliation and Arhitration Service. • Indusirial relations

dispute: the ACAS role, in. Karl J. Mackie (ec , jl flood/wok of 1)/spore

Resolution: .1DR in Aerion. Routledec and Sweet & Maxwell, (1991).

p.11 1.
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assessment can he' used as a basis for settlement or for [urLiicr

negotiation.

It is said that one of the greatest obstacles to settlement by

using the devices of earl y neutral evaluation is the stressed,

impassioned corporate executives who will not listen to

sensible professional advice in cases where a negotiated

outcome is in the best inteiests. 4 Early neutral evaluation

works better in cases where there is a dispute over a point of

law, or where one party appears to have an unrealistic view of

their 11'0habil dv Of success at tn al

ENE in the Commercial Court

Under the provisions of the 1996 Practice Siaieiiient, a judge in

the Commercial Court has been able to offer to conduct an

earl y neutral evaluation where lie thinks it likely to assist in the

resolution of the dispute. A SLInimary of evidence and the

argument is presented to the jud ge and the judge gives his

Geno. Haici. Mediation in Action : Resolving Court Disputes o'uhoui

Y,ail, C'alouste Gulbenkian bOUn(l;utiofl. London ( 1999). p.15.

Palmer, Michael & Simon Roberts. Disputes Processes .1 I)R aml the

P/iI1u1I\ forms o[ Dctision ,1Inkumç. Ruhicr\¼orIlls ( IYYS .
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Opinion about the stren g ths and weaknesses of each party's

case. To preserve his position of neutrality, the judge takes no

further part iii that case. i it conies hack to court, un less the

parties agree. However. ENE has only been used 
ill
	 small

number of cases in the Commercial Court

E. Conciliation

Conciliation is a process where tlic [1111-d party, the conciliator,

takes a more jjitcivciitioiliSt role iii bringing the two parties

together and ill ic possible solutions to help achieve all

agreed settlement. 
h 

It is intended to he a swift, practical and

economic alternative to legal proceedings. It is regarded as an

efiecte resolution method ill C0lllI)1ICatCCI disputes involving

more than two parties. Thcteim 'conciliation' is gradual lv

falling into disuse and the process is regarded as a form of

mediation.)

hitp://\¼w'v.Jc.1	 v Ihcin1lIt/c!\	 ecd

1)7 .C)S (1-1..

IiUtv/I\\\\\\ dct.e\ .uk.'jiuhIiiiion.hiin. tcc 	 cd kill 05.D5.(.
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In England the Advisor y . Conciliation and Aibitratiori sei-vice

(ACAS) was established in 1972 to conci ] tate complaints of

unfair dismissal in cases being to taken to Industi-ial I'rihuliLIIs

now  Employment Tn bunals) The use of conciliation as an

ADR method in separation and divorce cases has been growing

steadily since its introduction in the late 1970s. In October

1990 the Bar Council proposed a pilot scheme br conciliation

in civil cases. It was envisaged that lawyers be used as

conci I iators for claims up to the limit of the county court

juriiction.

F. Expert Determination

In this process an independent third party is appointed to

J p ricI p th dr,itr' The :gontee n a e'pert thc :uhjt

matter and his tor hen decision is binding on the pal-ties.

E. Ombudsmen

Onibudsmen ate independent office holders. The main functions

of ombudsmen ai-e to investigate and rLlle on complaints from

members of the public ahoLit maladministration in Government

and in particular services in both the public and pi-mate sectors.
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Mediation is used by some ombudsnien as part of their dispute

resolution procedures. Most ombudsmen are empowered to

make recommendations. only a few can make decisions which

are enforceable through the courts . 46 Decisions of' ombudsmen

are generally binding on businesses.

http:/Rvw.dca.o\.uk/indcx.htni. accc\sed on 0708.04.

ADR-4



CHAPTER THREE

Development of ADR in Commercial

Disputes

Commercial disputes are an inevitable part of business life,

from wrangles with latelate payers to major contractual battles.

Commercial disputes include battles with customers and

suppliers, disputes with advisers, regulators or employees,

claims for breach of contract or warranty 47 and claims for loss

Of profits due to business interruption. Accordin g to a survey

conducted by the BDO Stoy Hayward - 66 17c, of those surveyed.

who had experienced a significant business dispute,

experienced a contractual dispute. Their survey found that this

number increases to 75% amongst medium sized companies.

The types of disputes found in the survey are shown in figure

3.1.

47
e.g. in connection with trade, or business acquisitions.

team of forensic accountants. specialist advisers togro\vine business (is

authorised and reculated by the Financial Services Autfiori 1\ , UK to

conduct Investment business; www.bdo.co.uL. accessed on I 5.OS.04.



DEVELOPMENT OF ADIR IN COMMERCIAL DISPUTES

Figure: 3.1 Types of Disputes
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Source: Commercial Disputes Survey 2003, conducted by

BDO Stoy Hayward

However. Commercial clients are dissatisfied with existing

dispute resolution processes. In many commercial disputes.

ADR provides a process of dispute resolution which is better

able to satisfy the t-equirements of business clients. The

principal advantages of ADR in commercial disputes are19:

° Hollerin. Gordon C.. Head of Litigation at Bird Scrnplc. Solicitors, and

an accredited mediator, in. Susan & Robert. cds ). /lIte1toliSc [)is/siitc

Rc.coliitioo in ,S'orland. Sweet & Maxwell. Edinbur g h ( 1995). p. 78.
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• Lower cost

• Speed

• Preservation of commercial relationships

• Increased settlement options

A. Development of ADR in Commercial Disputes

in the UK

The growth of the use of ADR in the UK in the resolution of

commercial disputes is an exciting development. In February

1985 the then Lord Chancellor, Lord Hailsharn announced that

he was setting up a Civil Justice Review (CJR) 'to improve the

machinery of civil justice by means of reforms in jurisdiction,

procedure and court administration and in particular to reduce

delay, cost and complexity'. Five types of cases were included

in the review: personal injuries, the commercial court,

enforcement of debt, housing, and small claims. The Civil

Justice Review does not propose a system of court-annexed

arbitration, although it does envisage as a next stage that a pilot

scheme may soon be set up. There was a suggestion to develop

a system of in court arbitration for claims between £1,000 and

£5000 and, in all those types of business in which individuals
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tend not to he represented, a suggestion that judges act oil

more interventionist basis.°

In non-governmental sector, the idea for a commercial

alternative dispute resolution (ADR) centre came to several

prominent London lawyers in the late 1980s. The successful

use of mediation in the USA in commercial disputes greatly

encouraged them to bring these benefits to the UK. With the

hacking of the Confederation of British Industry and several

leading law firms in London. the Centre for Dispute Resolution

(CEDR) was launched in November 1990. Following the

launch of the CEDR, a significant number of non-

governmental-cuni-private organisations have been evolved to

resolvc disputes by using the different methods of ADR.

ADR has been illustrated b y support for its development both in

Lord Woolf's interim report and the Labour Party's proposals

Applehey. George. Alternative dispute resolution and the civil justice

sStCm in. Karl J. Mackie. (Cd) .1 Handbook OJdlsj)I(Ie ICSO/t(ti011 ADR in

action. Routledge and Sweet & Maxwell. London (I 91 ). p.41

Liehmann. Marian, History and Overvie of Mediation in the UK. in.

Marian Liehmann, (ed). Mediation in Context. Jessica Kineslev Publishers

London (2000). p. 25.
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for reforming the Civil Justice System. Lord Pvoo]l took the

opportunity to address the question of ADR. 1-us report

provided yet more support in principle for the concept. But it is

said that, rather in keeping with Lord Chancellor's Department

policies, he avoided any calls for more robust court-annexed

ADR procedures. However, his report emphasised the role of

ADR in promoting early settlement of disputes and the part that

he felt the judiciary could play in encouraging people to try it.

ADR in the Commercial Court

Since 1993 the Commercial Court has been identifying cases

regarded as appropriate for ADR In such cases Judges may

suggest the use of ADR, or make an Order directing the parties

to attempt ADR. If, following an ADR Order, the parties fail to

settle their case they must inform the Court of the steps taken

towards ADR and why they failed.

Access to Justice. Labour's proposals ft.r reforming the Civil Justice

Svsteni (Labour Part y , 1995).

Mackic, Karl,Challenges in the evolution of ADR in the UK: the CEDR

experience', in, Smith Roger. (ed ). Achieving Civil Justice. Le g al Action

Group. (199(1), p. 14S.
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DEVELOPMENT OF ADA IN COMMERCIAL DISPUTES

A study conducted by Professor Hazel Genn shows that 233

ADR Orders were made in the Commercial Court between July

1996 and June 2000. Of the cases in which ADR was

attempted. 52% settled thi-ough ADR, S C/c proceeded to trial

following unsuccessful ADR, 20 17c settled some time after the

conclusion of the ADR procedure. and the case was still live or

the outcome unknown in 23% of cases. 4 These are shown in

figure 3.2.

Figure: 3.2 Cases in which ADR was attempted

Source: Based on the information found 
III 	 website of the

DCA wvy'w.dca.gov,uk)

h tip:/!vww . dca.gov.ik1tndc\.ht111. accessed on ()8.0.04.
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The figure demonstrates that interest in the use of ADR among

commercial litigants is developing. Among cases in which

ADR was not attempted following an ADR Order, about 63%

eventually settled. About one fifth of these had been settled as

a result of the ADR Order being made. Some solicitors felt

that even in the absence of achieving a settlement, the ADR

process had been constructive. It was also found that though

the Courts practice is non-mandatory in nature, ADR Orders

issued by the Commercial Court have had a significant impact

on commercial practice and the advice given by the profession

to clients about commercial dispute resolution. 56

Other Governmentent and Public-Sector Initiatives

The UK Government has embarked on the most far-reaching

pro g ramme br the modernisation of the civil justice system

which ranges from the use of arbitration in large Commercial

and construction disputes, and the development of court-based

schemes, to mediation schemes to deal with neighbour

disputes. Government departments and agencies make

commitments to consider and use ADR to resolve all suitable

Ibid.

' ibid.
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dispLites involvtng theni wherever the other party accepts it.

Central Government will produce guidance on the different

options available for ADR in Government disputes and how

they might be best used in different circumstances.

Government departments will Put Iii place performance

measures to monitor the effectiveness of this undertaking.

Increased LLSC of mediation has also been encouraged in family

cases. Section 29 of the Family Law Act 1996 requires those

seeking legal aid for representation in family proceedings to

attend a meeting with a mediator to consider whether

mediation might he suitable in their case. By April 2004 the

government aimed to have proactive involvement with

mediation in 40 courts around the country - testing different

models of interaction between mediation and the courts.5

A recent report shows that ]if last financial year. ADR was

used or attempted in 617 of the Government's own disputes. It

is estiniated that. as a result. the Government has saved more -

The pled ge as announced b y the then Lord Chancellor in March 2001.

hlIIp://\\ \\ \\ .dca.O\ .uL/puhllcatlons.htm. accescd on 01 .0').04.
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than E17 million of taxpayers' money. Information found in

the website of the Department for Constitutional Affairs shows

that the number of Governments disputes in the financial year

2002-2003. where a method of ADR has been used or

attempted. is 617- an increase of over 1200% on the previous

financial year. Of the 617 offers of ADR made, 27% were

accepted and of those cases where ADR was used, 89% had

settled without recourse to a court hearing.°

This information provides evidence of a considerable increase

in the level of ADR activity in the Government Departments

and transpires the Government's growing commitments to a

culture of settlement rather than a culture of litigation.

Government action on the pledge has been and continues to be

supplemented b y awareness courses and training of

Government legal practitioners. A further sign of the

Government's commitment to ADR is the work currently being

undertaken to pilot a mediation scheme for use in resolving

disagreements concernin g application of the Compact on

Ibid.
60 http :I/www.i1ca.go\'LIk/cviIIacIr/adlI))L)r1(}3.h1l11ffpa(l3 accessed on

O2O.O4.
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Relations between (oi'erninent I)epaiinieiits a,id the VOI1(/i!Ui\

and Community Sectors.

B. Development of ADR in Bangladesh

Given the degree of problems faced by the courts in

Bangladesh and the noticeable inability of the existing legal

system to resolve them, all 	 was taken in 1999 by Mr.

'Justice Mustafa Kamal to initiate reforms in the Ieal system.2

The Bangladesh Legal Study Group was formed under the

leadership Of Justice Mustafa Kama1. The others members of

the BLSG were Mr. Justice K. M. Hasan (then the senior most

Judge of the High Court Division. later the Chief Justice of

Bangladesh), Mr. Justice Anwai--ul-Huq (then Joint Secretary.

Ministry of Law. Justice and Parliamentary Affairs. later

elevated as a Judge, High Court Division). Professor Dr. M

hup://www.cica.gov.uk/civil/adr/adnnonO3.Illnl#parl3 . accessed on

02,08.04-

Since then a co-operation has been built up with the Institute for the

Stud y and Development of Legal S ystems (TSF)LS) of' the USA to to work

out an appropriate mechanism for resolving problems laced by civil courts

with the American experience in this field.

The then Chief Justice ut Bangladesh.
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Shah Alam (then a member of the Law Commission, now the

Chairman of the Facult y of Law, University of Chittagong) and

Barrister Shafiq Ahmed (then President of the Supreme Court

Bar Association).

In its report the BLSG identified lack of accountability, absence

of discipline and fragmentation in the litigation process and the

absence of resourceful alternatives to full trial as the most

pressing problems. One of the recommendations made in the

report was to initiate immediately a_ pilot p roject on mediation, a

non mandatory consensual dispute resolution system, in the

Family Courts in Dhaka. the Capital, and then to expand it to

other courts. The reason for inclusion of the Family Courts in

the Pilot Project was that it did not involve any new legislation.

The Family Courts Ordinance. 1985 itself provides for

conciliation whereas inclusion of other courts at that stage

needed legislation or amendment of the Civil Procedure Code

1908.64 The Ordinance deals with diçce, restitution of

conjugal tights dower, main ,9ance and custody of childien

The Ordinance empowers the trial Judge to effect reconciliation

Hasan. KM.. (trmer CJ of Bangladesh). 'A Report on Mediation in the

Family Courts: Bangladesh Experience', presented in the 25th Anniversary

Conference (401C hunily Courts of Australia. S ydne y , 26-29 July 2001.
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between the parties both before and after trial." It is mentioned

that all Assistant Judges, the lowest tier of subordinate

judiciary are ex officio Family Court Judges.

In the pilot project, statistics show that the total realization of

money through execution of decrees in family suits disposed of

by trial is far below the total realization of money in disputes

settled through mediation. From 1985 to 2000 the total money

realized in connection with Family Court cases of the three

courts in the project was about TK.62,00,000 (estimated

£56,360) whereas the total realization through mediation since

the introduction of mediation in the same Courts from June

2000 up to 16th 
May 2001 was about TK. 51 00,000 (estimated

£46,360).66

Another statistics show that in 2 years of the functioning of the

Pilot Family Courts, all the Family Pilot Courts had disposed

The relevant provisions of law have been given in the Appendix. Part II.

Hasan, KM., (former CJ of Bangladesh), A Report on Mediation in the

Family Courts: Bangladesh Experience', presented in the 251 Anniversary

Conference ol the Family Courts of Australia. Sydne y , 26-29 July 20(11.
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of 83% at the highest and 35% at the lowest rate of all pending

family cases. 67

The paramount success of the mediation courts is changing the

mental attitudes of the judges, lawyers, litigants and general

public who were doubtful about mediation. Mr. Justice K.M.

Hasan 68 considering the prospects of ADR in Bangladesh

remarked. "The success of mediation in the Family Court is not

the end. We look forward to the da y when introduction of ADR

mechanism in others courts, like Commercial Courts will be

achieved".

ihe experience in the Fan-illy Courts has provided a strong

foundation upon which an environment to introduce ADR in

commercial cases has been established.

Kamal. MustaIi J (Former CJ of Ban g ladesh). 'Judicial Settlement and

Mediation in Bangladesh. paper read at the Third Working Session of the

Conference on Alternative Dispute Resolution held under the joint auspices

of the international Centre for Alternative Dispute Resolution. New Delhi

and Bombay High Court in Bombay oil 	 and 21' November, 2004.

Former CJ of Bangladesh. paper 'introducing ADR in Bangladesh

Practical Mode'. presented in the National Workshop oil

Disputc Resolution : In Quest of A New Dimension in Civil Justice

Delivery S ystem in Bangladesh,organised b y , Ministry of Law, Justice &

Parliamentar y Affairs of Bangladesh .31 October. 2002.
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lecent Initiatives Taken in Bangladesh.

Recentl y sonic provisions for mediation' have been included

for the first time in the Code of Civil Procedure(CPC) I 908

and in chapter V of the Art/ia Rin Ac/ti/ni Am 20036w (Money

Loan Court Act). 70 The provision included in the CPC is

applicable to all suits to he filed or pending in courts except a

suit under the A ri/ia kin Ada/nt Ain 2003.

'he Code of Civil Procedure (Amendment) Act, 2003

Now under sub-section 1) of section 89A of the CPC, at any

stage after filing a written statement(s) b y the defendant or

defendents, if all the contesting parties are in attendance iii the

court in person or by their respective pleaders, appl y to the
-

court for mediation, the Judge has the following three options:

These two legislations have been anne\ed in the Appendix. Part-TI.

B y enacting The Code of Civil ProcedLIle (Aniendiiieiit I Act. 2003 (Act

No. IV of 2003) & The 4 it/ia Rio Ada/at Am, 2003 (Act No. VIII of 2003):

It could he mentioned here that, in the UK, bv the 30th aniendnient of the

Ct ' ii Procedure Rules ( CPR I the word niediatiori appeared for the first

time in the CPR in the broadest sense.
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the court (the Judge himself), by adjourning the

hearing, may mediate in order to settle the dispute or

disputes in the suit, or

r refer the dispute or disputes in the suit to the engaged

pleaders of the parties; or to the party or parties where

no pleader or pleaders have been engaged; or

1,p refer to a mediator from the panel prepared by the

District Judge under Sub-section (10) for undertaking

efforts for settlement through mediation.

It is mentioned that a person holding an office of profit in the

service of the Republic shall not be eligihl for appointment as

mediator.

Tii tci-m " cdato:f' under th; prt j oii zhnll mean flexible,

informal, non-binding, confidential, non-adversarial and

consensual dispute resolution process in which the mediator

shall facilitate cornpromose of disputes in the suit between the

parties without directing or dictating the terms of such

compromise. The term "Compromise" under this section shall

include also compromise in part of the disputes in the suit.
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Under the present provisions of law it is not mandatory for the

Judge himself to mediate or refer the dispute or disputes for

mediation, but in doing so the Judge must exercise his

discretion by taking into consideration the intention of the

legislature and the cause of just, speedy and inexpensive

justice]' But it will he mandatory if all the contesting parties in

the suit through application or pleading, state to the court that

they are willing to try to settle the dispute or disputes through

mediation as provided for in the proviso to Subsection (1) of

Section 89A.

Procedure of Mediation and Fees of Mediators

If the dispute is referred to the respective pleaders, they sha]l

with the consent of their clients, appoint another lawyer not

engaged by the parties, or a retired judge, or a panel mediator

or any other person whom they think to be suitable to act as a

mediator. 72

71 Badruzzaman. Md., J., Alternative Dispute Resolution (an unpublished

article.).

Sub-section 2 of section 89A.

AD R -5
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The Court shall not dictate or determine the fees of the pleaders

and the mediator. and procedure to he followed by the mediator

and the parties: and it shall be for the pleaders, their respective

clients and the mediator to mutually agree on and determine the

fees and the procedure to be followed for the purpose of

settlement through mediation.7

When the Court shall mediate, it shall determine the procedure

to be followed, and shall not charge any fee for niediaon.1

ction to he Taken Where Mediation Fails

If' the mediation fails to produce any compromise, the Court

shall proceed with the hearing of the suit from the stage where

the suit stood before the decision of mediation or reference was

taken. If the mediation initiative led b y the Court itself fails and

the court continues to he presided by the same judge, in that

case, the suit shall he heard by another court of competent

jurisdiction.

Suh-eciion 3 of Section 59A of the CPC.
Ibid.
Suhscction, (7) & (9) of Section 9i\ of the CPC.
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Firne Prescribed for Completion of Mediation

With :i view to prevent delayin the disposal of the suit, sub-

section (4) provides that within 10 days from the date of

reference under sub-section (1). the parties shall inform the

Court in writing that they have agreed to try to settle the

dispute/disputes in the suit by mediation and whom the y have

appointed as mediator, failing which the reference under sub-

section (I) will stand cancelled.

If the parties miorm the Court within  the specified period of

their agreement to try to settle the dispute or disputes in the suit

through mediation and appointment of mediator as aforeasid,

the mediation shall be concluded within 60 days from the day

on which the Court is so informed, thereafter unless the court

of its own motion or upon a joint pra yer of the parties. extends

the time for a further period of not exceeding 30 (lays.

As per the provision of sub-section (4). a mediation can he

completed within a maximum period of 100 days from the date

of reference.
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/ 

Intimation of the Result of Mediation to the Court and

Actions to be Taken Thereafter

The mediator shall submit a report of result of the mediation

proceedings to the Court through the pleaders and if the result

is of compromise of the dispute or disputes in the suit, the

terms of such compromise shall be reduced into writing in the

form of an agreement, bearing signatures or left thumb

impressions of the parties as executants, and signatures of the

pleaders and the mediator as witnesses; and the Court shall.

thereupon pass an order or a decree as provided in Order XXIII

of the Code. 76

When the Court itself mediates, it shall make a report and pass

order in a manner similar to that as stated in sub-section (5)77

Admissibility of Evidence Adduced in the Mediation

Proceedings

Under the provision of sub-section (8) of the section 89A of the

CPC the proceedings of mediation shall be confidential and

any communication made, evidence adduced, admission,

76 
Sub-section 5 of section 89A of the CPC.
Sub-section 6 of section 89A of the CPC.
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statement or comment made and conversation held between the

parties, their pleaders, representatives and the mediator, shall

he deemed privileged and shall not be referred to and

admissible in evidence in any subsequent hearing of the same

suit or any other proceeding.

\efi1nd of Court Fees

Sub-section (11) of section 89A of the CPC provides that

notwithstanding anything contained in the Court Fees Act.

1870 where a dispute or disputes in a suit are settled on

compromise by mediation under section 99A, the court shall

issue a certificate directing refund of the court fees paid by the

parties in respect of the plaint or written statement. This is

obbiously a unique provision which could contribute

significantly to increase the use of ADR in Bangladesh.

'Panel  of Mediators

According to the provision of sub-section (10) the District

Judge shall, in consultation with the President of the District

Bar Association. prepare a panel of mediators ktO he updated

from time to time) consisting of pleaders, retired judges.
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persons known to be trained in the art of dispute resolution, and

such other person or persons as may be deemed appropriate for

the purpose, and shall inform all the Civil Courts under his

administrative jurisdiction about the panel.

A mediator under this sub-section shall not act as a mediator

between the parties, if he had ever been engaged by either of

the parties as a pleader in any suit in any Court.

_4ppeaI and Revision against the Order and Decree by the

Court

It is mentioned that no appeal or revision shall lie against any

order or decree by the Court in pursuance of settlement

between the parties under the Section 89A of the CPC.

ection 89B. Arbitration

According to sub-section (1) of section 89B of the CPC if the

parties to a suit, at any stage of the proceeding, apply to the

Court for withdrawal of the suit on ground that they will refer

the dispute or disputes in the suit to arbitration for settlement.
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the Court shall allow the application and permit the suit to he

withdrawn: and the dispute or disputes, thereafter, shall be

settled in accordance with the Sa/ish Ain, 2001 (Act No. I of

2001) so far as may he applicable. 
7X

II for any reason, the arbitration proceeding referred to above

does not take place or an arhitral award is not given, the parties

shall be entitled to re-institute the suit permitted to be

withdrawn under this sub-setion.

An application under sub-section (1) of section 89B deemed to

he an arbitration agreement under section 9 of the So/is/i Am,

2001 (Act No. 1 of 2001).

Rin Adalat Aiii 2003

In part V of Art/ia Rio Ada/at Ain 2003 (Money Loan Court

Act) the term settlement conference has been used as a means

of settlement dispute by way of ADR. Now the court can

mediate the suit after the written statement is filed b y the

The .Silis/i 4in, 2001 has been incLuded in the Appendix. part-11.
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defendant or defendants, by adjourning the subsequent

proceedings of the Suit. According to the provision of Part V of

the Art/ia Rin Ada/at Ain 2003, the presiding judge will call for

a settlement conference with a view to settle the dispute at an

early stage of the case.

The court fees paid by the parties will be refunded if the

'Settlement Conference' results in a compromise decree. The

Conference and its proceedings are confidential. If the

Conference is failed the suit will he tried by another Judge of

co-equal jurisdiction. The Settlement Conference will be held

in camera.

The Achievements

The civil courts started mediation in non-family disputes since

the 1 July 2003. A survey shows that after the introduction of

the provisions of mediation in the civil justice s ystem as of 31

July 2004, 3,432 non-family litigations have been disposed of

by using this mechanism. In money loan cases the loan courts

have disposed of 13.157 cases from I Ma y 2003 to 3 I July
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2004. Durin g this period the Mone y Loan Courts have realized

TK. 996 ciores and 5 lakhs from the defendants and handed

over the same to the plaintiffs who are mainly banks and

financial institutions. It is found that this realization is 10 times

higher than the realization by execution cases over the last 10

years. ' 9 Seeing this resounding success of ADR mechanisms

Mr. Justice Mustafa Kanial concluded that. "The wind is

blowing in the right direction. ADR is catching up the people "s

imagination.50

It should be mentioned here that with a view to encourage the

use of ADR as a method of dispLite resolution among the

J. udges of the civil courts the Honourable Supreme Court and

the Ministry of Law. Justice and Parliamentary Affairs have

taken some praiseworthy decisions. According to the

established rule a civil judge is given one credit for disposal of

Kamal. Mustafa J. Former C.! of Bangladesh).'Judicial Settlement and

Mediation in Bangladesh'. paper read at the Third Working Session of the

Conference on Alternative Dispute Resolution held under the loltit auspices

of the International Centre hr Altcrnatl\ C Dispute Resolution. New Delhi

and Bomhav Hi g h Court in Bombar on 205 and 21" Novemher. 2004.

i/oil.
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one contesting civil suit. But now, two credits are given for

performing one successful mediation and one credit is given

for two unsuccessful mediations. Undoubtedly these initiatives

would encourage the civil judges to use ADR as a viable means

of dispute resolution!'

Two circulars issued by the Honourable High Court Division in this

regard ha\e been annexed in the Appendix. part-11.



CHAPTER FOUR

LTe Relationship Between ADR and the

Courts

Currently it has been the policy of the UK Government that

disputes should be resolved at a proportionate level, and that

the courts should be the dispute resolution method of last

resort. Although ADR is independent of the court system, a

judge can recommend that parties involved in litigation enter

into it. The court may also impose cost sanctions if it decides

that one or more of the parties has been unreasonable in

refusing to attempt ADR. If parties refuse an offer to mediate

without good reason then even if they win their case, the judge

can refuse to award them some or all of their legal costs.

The Court of Appeal in the conjoined appeals of Halsey i

Milton Kevne.r VHS Trust and Steel u Jo y and Ha/lidav

confirmed this notion. 82 The Court said "All members of the

legal profession should now routine/v consider with their

clients whether their disputes are suitable for ADR." One

commentator comments that 'this is close to warning that not to

20041 EWCA Civ.
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do so could he negligent and a breach of professional duty'

But Professor Hazel Genn shows her disagreement with this

notion. She thinks that'blanket invitations to mediate.

particularly with an implicit threat of penalties for refusal, may

not be the most effective approach to the encouragement of

ADR at appellate level'.

However, Halsey is not the first case where the the Court of

Appeal has refused to award the legal cost to the winner. In the

Dwmett v Rail!rack. the Court declined to order the defeated

claimant to pay the Railtrack's costs because Railtrack refused

to consider an earlier suggestion from the court to attempt

mediation. Dunnett is the first reported case of a successful

party losing costs because they declined to mediate.

Allen, Tony. Solicitor and a Director of CEDR. Du,inea lives on : first

thoughts on Holser v Milton Ke ynes NJ-iS Trusi , available at CEDR

webs i te

'Court-based ADR initiatives for non-family civil disputes: the

Commercial Court and the Cowl of Appeal' by Professor Hazel (icon,

Faculty of Laws. University College London, via, http://www.dca.gov.ukl

pulications.htm, accessed on 22.08.04.

120021 All ER 850.
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In Dyson & Field r Leeds City Council the Court of Appeal

gave warning of this possibility to a defendant reluctant to

mediate. largely on the basis of additional sanctions in the

event of losing at a re-trial.

One point should be mentioned here that mediation is a

confidential process - this enables people to speak without the

fear that their words will he taken down and used in evidence

against them. The Court of Appeal decided that admissions or

conciliatory gestures made during mediation arc not admissible

if the mediation is unsuccessful and the case comes to court.

except in the rare case where someone indicates that he has

caused. or was likely the cause of, severe harm to a child.°

However, simply because parties agree that an ADR process

will be treated as being on a "without prejudice" basis does not

of itself create a right to withhold information disclosed in an

ADR process from the court. The extent of the "without

prejudice rule" was described by Lord Griffiths in the sole

reasoned speech in Rush & Tompkins Lid v. Greater London

Council. 
88

86 unreported 29 Nov 1999.

8 Re D (minors), Court of Appeal. II February 1993. TLR 12 February.

119891 A.C. 1280 at 1299.
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The following paragraphs discuss different t ypes of A DR

schemes in the UK.

/Court Annexed Mediation Schemes

In the UK, judiciary. court stall and representatives of-

mediation providers, at a ii Limber of courts, have got together to

establish mediation schemes tailored to their courts for civil,

non-matrimonial cases. Schemes 'or fast and multi-track cases

are iii place at Central London and Birmingham. Schemes for

small claims; fast and multi-track cases are at Manchester,

Exeter and Leeds with a new scheme, based at Cardiff for

South and Vest Wales. The Court of Appeal and the

Commercial Court also have Mediation schemes.

One of the nmjor argu menis in favour of the development of'

court-annexed ADR is that it is likely, as in the US, to increase

the number of referrals to ADR. In the several States of the VS,

mediation forms an integral part of the court process where

courts provide tailored advice on the potential benefits of

mediation to parties and their representatives in particular.

Most Australian court referral s ystems allow for the referral of
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cases to AI)R b y Judees or Recistrars either on the application

of dispulants or by way of mandatory rehrral . Lord Woolf

also indicated that judges should in the future take more active

steps to propose AIDR or take into account failure to use it.°

But Professor Carrie Menkel-Meadow thinks that judicial

referral to ADR presents additional challenges in the British

context. According to him, since Lord Woolf has not supported

the notion of court-annexed Al )R, now common III federal

and state courts in the Crated States, judges will he both

'educating' litigants about. and 'recomnicnding' them to.

services Ironi other agencies. both pLtblic and private, outside

the existing court structure.'

hUp://wv .ausil ii .edu.au/aii/olher/ali'c/puhl ications/bp/2/altcrnarive.html.

accessed on 23.0504.

Mackic. Karl. 'Challenee ill evolution of ADR in the UK: the CEDR

experience, in. Roger Smith. (cii 1 . ;l( /ncrup,' (nil Juii ';..4/ijo'o;;iiie

I)t.cjntte Rcso/uiuni tor i/u' /190v. I ciral Action Group t 199((. p157.
I Menkel-Meadow. Conic. 'Will nianaoed cole cive us access In nice?.

in. Rocer Smith. led). chil .111.slicl .-tpprnp;nite I)is!n'

Ri(ieiinn to; tin 1990,. Leoal Action Group. 1990. 11.98.
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Brincipa1 Court Based ADR Schemes

The Commercial Court

The first formal scheme to he established was In the

Commercial Court reflecting the already rapidly developing

use of arbitration agreements in contracts in the area in which

the court is involved. The scheme was established by a

Practice Statement in 199392 by which judges could encourage

the use of ADR. On 7 June 1996, the Commercial Court under

Justice Walter issued an endorsement of ADR in its Practice

Statement:

The Judges of the Commercial Court, in conjunction with the

Commercial Court Committee, have recently considered whether it is

now desirable that any further steps should be taken to encourage the

wider use of ADR as a means of settling disputes pending before the

Court.9

The second Statement allowed the judge to stay the timetable

of a case to enable the parties to try ADR. It also provided that

a judge could offer to conduct an early neutral evaluation if he

[1994] 1 WLR 14.

Commercial Cases: Alternative Dispute Resolution (No.2): [1996]

WLR 1024.
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thought it would assist settlement. The Commercial Court

identified five factors which might encourage the use of ADR:

f
/	 U

U

I.
a significant reduction in cost:

a reduction in delays

the preservation of existing commercial

relationships and market reputation

a greater range of settlement solutions than

those offered by litigation,

more efficient use of judicial resources.

The same provisions have been carried over in the new

Commercial Court Guide introduced to support the new Civil

Procedure Rules. 4 As part of their responsibilities for case

management, courts are now under a duty to encourage the use

of ADR in appropriate cases. Judges of the Commercial Court

would positively encourage parties to adopt alternative dispute

resolution techniques, adjourning proceedings for a specified

time to enable parties to take such steps.

[he flC\V Civil Procedure Rules came into ellect on April 26 1999 and

established  unified procedural code for the High Court and County

Courts.

ADR-6
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The Court of Appeal

The Court of Appeal ADR scheme, established in 1996. is a

voluntary scheme in which the court invites parties to

participate in mediation. If both parties agree to mediate, the

Court of Appeal arranges mediations and mediators provide

their services without charge. Some cases are encouraged to

enter the scheme by the personal recommendation of the judge

at the stage of seeking leave to appeal or at a leave hearing

before a single Lord Justice. Others result from an offer to
participate in the scheme which is sent out in all final appeals,

except those relating to family and immigration matters and to

judicial review. Between November 1997 and April 2000 some

38 appeal cases were mediated following agreement by both

sides. In an additional 99 cases one party was willing to

mediate. About half of the mediated appeal cases settled either

at the mediation appointment or shortly afterwards Y

Prfp- Hzc	 Gcnn 3 ues1s uiai there are special

characteristics of appeal cases that need to be considered in

selecting cases for mediation,	 Although solicitots generally

http://www.dcaov.uk/puNicatjonst i tm accessed on 10.08.04.
16 

'Court-based ADR inittatives hir non-lami I y civil disputes: the

Commercial Court and the Court of Appeal' by Professor Hazel Genii,

Facult y of' Laws. Universit y College London: hitp:I/ww .dca.eov.ukl

Pu1 i cat ions. Ii tin.
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approved of the CoLlit of Appeal takin g the initiative in

encouraging the use of ADR in appropriate cases. it was felt

that there was a need for the adoption of a more selective

approach, such as that being used in the Commercial Court. 97

Central London Count y Court

The scheme at Central London County Court started in May

1996. Parties to defended cases above the small claims limit to

which automatic directions applied were offered mediation.

Mediation takes place onl y where both parties agree. This

scheme has been evaluated by Professor Hazel Genn. During

the period of her study. mediation was offered in 4.500 cases.

hut only 160 mediations took place. She found that 627c of

mediated cases reached a settlement at the mediation

appointment and that mediation achieved earlier setticiiient.5

It has revealed that despite repeated exercises in puhlicising the

scheme. only in a small minority of cases have parties opted for

mediation. However. thou g h there is some evidence that the

Ibid.

Iiitp://v	 \'. .1Ica.iO\.Uk/pUI1LatiflS.1lII1. accessed till 0.08.04
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numbers of mediation are increasing since the scheme was

started but it is not certain whether this increase is temporary,

or an indication of a significant change in attitudes towards

ADR.99

On April 2004100 a Pilot has been launched in the Central

London County Court (CLCC), giving the Court power to

require the parties to use mediation unless they can persuade

the Court that a given case is unsuitable or (presumably) not

ready to be mediated. There are interesting parallels between

the CLCC Pilot and the Pilot in Ontario, Canada, conducted in

the courts in Toronto and Ottawa,' ()I

It is certain that the CLCC pilot will give an opportunity to see

whether introducing any element of pressure on parties to

mediate generates any positive or negative influence on the

important issues of costs savings, settlement rates, timing and

party satisfaction levels.

99 Ibid.

By the latest (35th ) amendment to the CPR promulgated on 9 February

2004, which sets out for the first time the details of the intended pilot

101 Allen.	 tony,	 A new procedural status for mediation:

developments in Central London and Manchester County Courts',

available at www.cedr.co.uk , accessed on 23.08.04.



CHAPTER FIVE

Some Crucial Issues in the Development of

As ADR methods are emerging, so also are a number of critical

issues. These are discussed in this chapter.

A.The New Civil Procedure Rules (CPR,): UK

The new CPR'° creates an overriding objective that courts

deal justly with cases by using active case management. Now

the CPR' requires the court to encourage and enable the

parties to use an alternative dispute resolution procedure, if the

court considers that it is appropriate. Legal representatives are

required in all cases to consider with their clients and other

parties the possibility of resolving the dispute with ADR. The

CPR gives the court power to stay proceedings either at the

request of the parties or of its own initiative while the parties

try to settle the case by ADR or other means. 
10 An

came Into effect on April 26. I

Rule 1(4) (2) fe).

' Rule 26.4.



70 
ALTERNATIVE DISPUTE RESOLUTION (ADA) IN COMMERCIAL DISPUTES THE UK & BANGLADESH PERSPECTIVES

unreasonable refusal to use ADR may be subject to cost

implications in the future. ")5
 However, despite the judgess

reference to a requirement for ADR, there is no actual duty

under the CPR to settle cases or to use ADR. Part 36 offers are

not compulsory. The whole structure of the CPR is based on

reasonable conduct buttressed by cost sanctions for

unreasonableness, I0j

Thus, the judgernents of the Court o 1 Appeal in Cowl i.

Plymouth 107 
and Dunnett r Rai1track'° 8 both indicated that

unreasonable failure to use ADR may he subject to cost

sanctions. In Shira yamna Sho/usan Company Limited and

Others v Danovo Limited' 09 Mr Justice Blackburne held that:

"the Court (lid have jurisdiction to direct the parties to attempt

Alternative Dispute Resolution (in this case mediation) and that there

was nothing binding on th Court to the effect that its jurisdiction to

10 Rule 44.5.

Allen Ton y . ' Discernin g judicial policy over i\DR costs sanctions: an
analysis ol' Corenso (UK) Ltd v The I3urnden Group plc available in
www.cedr.cO.Ll k.
107 Practice Note 120011 EWCA Civ 1935: [20021 I W.L.R, 803.

° [20021 EWCA Civ 303; [200212 All E.R. 850.

'° Ch V. 5 Deceniher 2003.
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muke such an Order was dependent upon both parties being illing

to attempt mediation.

The Commercial Court in Cable and %Vireless t: IBM' ° also

took a firm line when interpreting an agreement containing a

clause to refer disputes to ADR. However, there are some

cases, such as, 5ITA v Watson Wyatt' 1 1 , C.orenso (UK) Ltd v

The Buruden Group 
2 where the Court has taken some

cautious steps.

The view of practioners and judges, with a few exceptions, is

that the new Civil Procedure Rules are working well.

Eversheds Access to Justice Survey shows that 54% of its

respondents said that the litigation process had improved. A

MORI poll of practioners conducted by the Centre for Dispute

Resolution shows that there was all level of satisfaction

with the new CPR among the respondents.'' -'espondents. This call seen

by adding values in the first 2 columns in the chart shown in

the figure 4. 1.

It) 2002J EWHC 2059 (Comm): [20021 2 All ER. tConinit 1041.

120021 FWHC 2401.

120031 EWHC 1505.

1111p://	 Jca.gov.ucivil/cmergCIe111Crgehtm accessed on 10.08.04.
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Figure 4. 1: Overall, how satisfied are you with 	 nev

CPR"

Very	 Fairly	 Fairly	 Very	 Don't

Satisfied	 Satisfied	 dissatisfied	 dissatisfied	 know 
J

73%	 13%	 5%

Source: Website of the Department of Constitutional Affairs

(www.dca.gov.uk )

The Times talking of the new CPR concluded that to judge

from a rush of surveys, the overall verdict is that it is

providing a success. Litigation is quicker. (some say cheaper)

and more likely to lead to early settlement than a courtroom

battle.' I 14

In contrast to the wide praise for the new CPR, Michael Beloff

QC in the course of a general lament that the role of advocacy

was declining commented that: "Judges increasingly consider

it their role to persuade parties not to litigate, rather than to

decide litigants' disputes... Even in public law cases......

Even it is said that after the introduction of the new CPR,

III The Times. Verdict on Woolf Shake-up: It's a Quali0cd success. 2

May 2000.
I b

Em-, kind's Dying An, The New Statesman, 10 11 February 2004, cited.

by . Bill Wood QC, in. 'JueeIin Act'. available in the CEDR Website.



SOME CRUCIAL ISSUES IN THE DEVELOPMENT OF ADR

litigation is hecomin slower and more costly. while ADR

adds an extra layer of costs to the litigation process.

Bill Wood QC thinks that the problem for the legal profession

is that grumbling of this kind will always he seen as being

driven by self-interest. 
I I o

However, it can not be denied that

those disputants who find their way through Al)R, by virtue of

the new CPR, are delihted and are better off because of it.

If the court is overburdened b y a huge backlog of cases, it

could not give judgement properly defeating the goals of the

justice-system. The new CPR has placed an expectation on the

potential of ADR to reduce the cost and expedite the process

Of' civil dispute resolution. It is also evident that the new CPR

has brought about a change III from an adversarial

climate to a more co-Operative climate and a reduction in

litigation.

/

/B. 1\'Iandatory Mediation

It has been argued by man y that the continued low lake up of

voluntary schemes stems largel y from ignorance and

Bill Wood QC. 'Julitu Ao. d\ailahle in W\V\\ .ccdr.ci.iik. accessed

n
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scepticism about the forms of ADR: still, many think that

resorting to ADR may be regarded as a sign of weakness in the

context of litigation. It is also argued that to overcome the lack

of knowledge and to remove the stigma of perceived weakness

a degree of compulsion might be used. It is thought that if the

Court refers a case then no appearance of weakness would be

involved.

However, the opposite view suggests that it may be considered

paradoxical to compel the use of processes based on

willingness to reach an agreed solution. III there is a

danger that introducing a degree of compulsion might result in

attempting a form of assisted settlement becoming seen as

merely a hurdle in the process of litigation. One commentator

even comments that the problems in the civil justice system in

th : courtry [UK]	 :ct ;c grca. a:	 ; cqira a

compulsory i-efei-ence of civil proceedings to outside
resolutions.,

But it is also true that there are a huge number of cases suitable

for mediation that still do not find their way in to the process

through a mixture of solicitor or client resistence. The main

17 
futp://wwv.dcaov.iipiibIicauons.htm,	 cecd on 1 2.OS .04.
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research	 findings, based on 'strong evidence', and contrasted

With a proper control group, were that mandatory mediation:

-	 reduces the time taken to settle cases:

-	 reduce costs to litigants: and

-	 generates considerable satisfaction among

litigants and lawyers.

The opposite view claims that when mediation is imposed

rather than voluntarily en( ,aged in, its virtues are lost,

mediation becomes a volf iii sheep's clothing. ') Compulsory

mediation clauses may, at first glance, appear to he just another

hurdle to overcome in the long road towards settlement of

disputes. It is perceived to conflict with the basic philosophy of

many of the processes, which encourage the parties to work

together. Dyson U. in Halse y v Milton Keynes General NHS

iriist. says:

If the court were to compel parties to enter into a mediation to which

they objected, that would achieve nothing except to add to the costs

I I Allen, Ton y . '\ flew procedural status for mediation: developments in

Central London and Manchester Count y Courts', Feb 2004, available at

wwcedr.eo.uL,

(;dl. irina. The Mediation Alternative: Process Dangers for \Vomen',

In. Carrie Menkel	 Nleado%\. (cdi. tlecluiroai. Ashoale I 2001i, 1).282
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to be borne b y the parties, possibly postpone the time when the court

determines the dispute and damage the perceived effectiveness of the

ADR process.
120

Mediation has historically been a consensual process where

both parties had to a gree to mediate. Mediation works best

when it is entered into willingly by the parties. To make

alternative dispute resolution work, the parties must make a

good faith effort towards resolution. Half-hearted participation

undertaken just to satisfy procedural requirements only wastes

everyone's time and ignores the potential value of these lower-

cost, quicker avenues. ' 2 ' Parties should have freedom to

conduct their cases as they see fit and not be required to spend

money on mediation if they do not want to.

Besides. it is admitted by everyone that all forms of ADR arc

not suitable for all kinds of disputes. The Court of Appeal in

Halse y comments that ' you have to hear in mind the

commonsense reality of disputes and some of them need to be

decided by a judge and Can't he suitable for mediation.' So, if

20 [2004] EWCA Civ. at pani 10.

121 http://www.corwinlaw.cuin/ncwslattcr/04sprin3 html, accessed

on 16.08.04.
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mediation is made compulsory for all suits, it is bound to be

ineffective in certain cases.

Even to some extent, evidence from America suggests that

compulsion does not improve settlement rates. Moreover, there

are fundamental constitutional issues about the right of the

individual to access of justice in the courts. ADR is the system

which has been evolved from the failure of the adversarial

system. Any attempt of compulsion may damage the main

echo of the process.

,C Cost Sanctions

Another important issue is about cost sanctions. Many people

are in favour of cost sanctions for unreasonably refusing to try

ADR. They think that this may create some pressures on the

parties to resort to ADR processes and may reduce sonie

delaying tactics by the legal profession. In Cowl v P/viuoutJr

Cit CouncilU2 Lord Woolf LCJ warned the legal profession

in these terms: "Today sufficient should he known about ADR

to make the failure to adopt it. in particular when public money

!2 [20011 EWCA Civ 1935: The Times 8 Jan 2002.
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is involved, indefensible." But opposite view suggests that

' Implicit threat of penalties for refusal. may not be the most

effective approach to the encoura gement of ADR'.' 23

However, it could be mentioned here that in the English legal

system the courts have long used costs orders at the conclusion

of litigation to express their disapproval of those who fail to

negotiate or who spurn reasonable offers of settlement. 24

Moreover, the whole structure of the new CPR is based on

reasonable conduct buttressed by costs sanctions for

unreasonableness. So it is acceptable to have reasonable

restrictions and requiremeits on litigants availing themselves

of the public dispute resolution system.

1).,\5 .Tider Use of it DR

Although there are strong arguments for using ADR processes

in a wide variety of cases, they are only used in limited cases.

Court-based ADR initiatives for non-family civil disputes: the

Commercial Court and die Court of Appeal by Professor Hazel

Genii. Faculty of Laws. University Collerc London:

http:/Iwww.dca. g ov .ukl pulieations.htrn. accessed on 15.08.04.
2 

( 'urr.c v Head [1984J Ch 290.
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Even when ADR is available cdnvenient!v and very cheaply.

'ery few try it. One possible reason for this reluctance is that

people do 1101 real 1SL' that there are alternatives to litigation.

Another principal reason for reluctance is that it is not always

easy to find in formation about the di fierent forms of ADR and

ADR services. To date, there is no comprehensive list of ADR

providers in England and Wales. So. it is important to find

better Ways of helping them jud ge whether ADR is a good

Option for their problem.

All those involved in providing advice to people involved in a

dispute. play a key role in directing people to the most

appropriate form of dispute resolution. Professor Genn's

research shows widespread niisundcrstanding about mediation

processes amon g st solicitors.' many did not know what was

involvel or how it differed from traditional practice. They

were therefore not able to advise clients on whether their case

was suitable for an y form of ADR. or the benefits that might

flow from seeking to use it. In Dunneir Brooke LJ mentioned

that among the Counsel and litigants there is much

''misunderstanding of the purpose of ADR''. 12 
In a recent

survey of the top 500 companies in the Noitli West. however.

[2001 All ER	 u.
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52 C/o of respondents said that their solicitors had not discussed

the possibility of resolving a dispute through mediation.

It is therefore particularly important to make sure that

solicitors/barristers have a clear appreciation of the uses of

ADR techniques, and are able to advise their clients at

appropriate stages about the range and possible advantages and

disadvantages of ADR processes. Undertaking training as 

mediator contributes towards the continuing professional

development of practisin g solicitors and barristers. The

establishment of a training and licensing body as well as a

body of of trained licensed mediators is to be considered.

Lawyers' reluctance or resistance to use ADR is thought to he

one of the major grounds for its lack of development. To avoid

,.c	 ALtIL.	 UjJfJ I	 I&II. I)1L	 tILL	 LjJ C&LLLIIL&t	 L?

should work closely with the Law Society and the Bar Council.

"Many believe that the potential of ADR and mediation would

only he achieved if it were "judge driven". The CPR also places

a duty on judges to direct appropriate cases towards ADR. But,

as yet there has been no clear guidance on how the courts are to

North \Vcst \1cdiaiion Surc 1999  by CEDR and Dibh Lupton Aloof).
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encourage and facilitate the use of ADR and how appropriate

cases wiil he identified. It is desirable that Judges should be

fully trained and the courts' users should know what approach

to ADR the courts will take. Mediation must become part of

the culture of lawyers and in particular, litigators. It must

become part of the core syllabus of any law degree.

Jurisprudence, reflecting the significance of mediation and the

duty on the parties to achieve settlement, must be developed. I

Clear, easily accessible information about ADR Services on the

Internet and in other public media should he available to

increase public knowledge and understanding about the use of

ADR. To encourage, facilitate and expedite the use of ADR the

continuous support of the Government is urgently required.

/

E. Selecting An ADR Process

As mentioned earlier, that there are a range of ADR processes,

but all processes are not suitable for all types of disputes and

Liehtman J. in, CEDR Members' Forum, 'ADR case law opportunities

and challen ge', Wednesday. 5 Feb 2003, via, www.cedr.co.uk . in Hone

Kong mediation is taught in tertiary education as part of the social science

c ti in ul a.

ADR-7
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disputants. It is not easy to set a "test for h riding the

suitability of the processes. However, current evidence shows

that 'mediation has now moved into the mainstream of dispute

resolution processes. It can he used for disputes over very

large and very small sums of money, or for disputes that do no

involve money at all but are concerned with relationships or

behaviour. 28

Mediation has achieved settlement in Many apparently

intractable multi-party cases especially in commerce and the

public sector. It is often used very successfully in business

related disputes, and in disputes between tenants and landlords.

It works well in technical disputes with a great deal of factual

evidence. 1 
29 

In his Edward Bramley lecture, 130 
Mr. Justice

Lightnian concluded "A mediation culture is vital today where

Gcnn. Hazel, Mediation in Action Resolving Court Disputes nitliout

Trail, Cabouste Gulbenkian Foundation. London ( 999), [).15.
129	 ht1p://www.dca.guv.ukIconsul1civ-just/adr/scciion4ir.htm#par2. 	 accessed

on 19.08.04.

LO "The Civil Justice System and legal profession - the challen ge ahead"

(2003) 22 C.J.Q. 235.



SOME CRUCIAL ISSUES IN THE DEVELOPMENT OF ADR	 83

the	 alternative	 [litigationj	 is	 financiall y	and	 socially

disruptive. He named mediation as the foremost method of

ADR.'

CEDR Solve, one of the leading providers in the commercial

mediation market, recentl y estimated at around 1.800 to 2000

cases annually. As well as reported absolute growth of 28

percent. their 2002/2003 statistics revealed a substantial

increase in the number of parties using mediation voluntarily,

with a 50 percent increase in those using mediation by mutual

consent. They believe that mediation has considerable potential

to reduce claim costs. legal costs and management time and

provide the claimant with the all important feeling that they

have been listened to. 
13,

Figure pub]ishecl b y CEDR Solve for the years 1996/1997 to

2003/2004 are given in the figure 5. 1.

cited by Partington. Martin. Alternative Dispute Resolution: Recent

Developmcnts, Future Challenges, 23 C.J.Q.. (April. 2004). p.101.

Machi, Karl. CEDR Chief Executive, Mediation - Into the Mainstream,

available ill W\\ 	 accessed oil 	 .08.04.
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Figure: 5.1 Eight years of growth for mediation

.?1IrI

31jU

500

400

300

200

1 (ICr

96/97	 97/98	 98/99	 99/00	 00/01	 01/02	 02!O	 03/04
(based on projected figures for 2003-2004)

Source: CEDR website (www.cedr.co.uk ): Mediation - Into the mainstrem'

However, 'Mediation is not a universal panacea: it has

limlt,itlon r, and it is not always app licable", nevertheless

"where it is available.., no sane or conscientious litigator or

party will lightly reject it if he fairly weighs up the alternative

namely litigation, and any adviser who does so invites a claim

in negligence against him." 133 Mediation may not work where

either party is unwilling or is not really interested to settle.

Professor Hazel Genn finds that where both sides are

1.13 Cited by Partin-ton, Martin. 'Alternative Dispute Resolution: Recent

Developments, Future Challenges. (April, 2004)23 CJ.Q.. p. 10 1.
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absolutely convinced of the strength of their claim or their

defence or there had been a breakdown of communication

between the pal-ties then mediation may not he an appropriate

solution.' If the parties focus on the perceived rights and

wrongs of the other side 's actions rather than on the

commercial realities of the case then mediation does not work

well. It is also thought that mediation might not he appropriate

in cases where there is a significant imbalance of power.

The Court of Appeal. in Hurst v Leenuug''. has sent a very

clear message that it expects mediation to he attempted in all

instances unless there is no reasonable prospect of success.

Mediation can help to uncover misunderstandings and expose

the real issues in a dispute. In this way conflict can he reduced

and at the end reconciliation, between private individuals or

business people who are in a continuing relationship, may he

achieved. 07 Mediation is more informal, a time saver and less

stressful for the parties than other forms of ADR.

(ienn. Hazel. Mediation at .1ciwn: Resolving Court L)ismre.r iviuliout

Trail. Calouste Gulbenkian Foundation. London (1999), 1).38.

'	 hnp:IRvww.dca,eov.uklconsulUciv-jus,Iadi'/section4lr.htm#part2. 	 accessed

on 9-8-04.
a 

001 1 EWHC 1051 (CH).

Genn. Hazel Mediation in Action: Re.voIi,ja Court Dispnic.c nit/iou!

Trail. calouste Gulhcnkian Foundation. London 1	 . l).16.



Conclusions

Bangladesh is a member of the Commonwealth of Nations. The

present judicial system of Bangladesh is based mainly on

inherited English Legal S ystem. Most of its laws were enacted

during the British regime and since then little change has

taken place. As the founder of the Commonwealth of Nations,

the UK has a role to play in contributing to the modernisation

of the legal system of Bangladesh.

Though the history of ADR in the UK is not so long, its

achievement in this sector is dramatic. In the UK, a range of

non-governmental and private organisations are working in

different fields of ADR along with the court-based schemes,

whereas in Bangladesh, such activities are almost absent,

excepi i_UI WU k ill i'llililly ii LUUiaiiuli bciag cairid ;ut by

small number of NOOs. In Bangladesh, the concept of ADR

has not been institutionalised yet. The only experience it has is

in Family Courts. The recent initiatives taken in order to use

ADR in others civil suits have yet to give results. A range of

legal or quasi-legal institutions/firms should he developed

similar to those in the UK to assist the formal court-system.
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A training institute to provide training to the ADR providers

must he established. In order to resolve 171011-family suits some

Pilot pro gram could he launched in particulai- courts. especially

those suffering seriously from a backlog of cases.

The way ADR processes arc used in the UK Court of Appeal

could be followed by the hi gher courts of Bangladesh. where

ADR processes are totally absent at the moment. The new CPR

of the UK shows how cffectivel\ Court Orders can encourage

the use of ADR. This might provide valuable guidelines for the

courts 01 Bangladesh. The device of cost sanctions used by the

UK higher courts in case of failure of use of ADR or

unreasonable reluctancy in using ADR, might be a precedent

for the courts of Bangladesh. Some sort of mandatory

mediation by judicial intervention might he fruitful in

Bangladesh as the backlo g problem is acute in its judicial

system.

ADR has arrived in Bangladesh as a kind of optional novelty.

Though it has not developed full y, it is emerging. The

Government has taken some positive steps to broaden the LISC

of ADR III spheres of suits but there is still a great deal to be

done to establish it at the heart of the legal services sector.
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This may occur when the judiciary, the government, the legal

community and the ADR providers work together. Mr. Justice

Mustafa Kamal. mentions that'like all innovative exercises,

ADR needs a motivator or an army of motivators throughout

the country'.'

The UK and Bangladesh should have ADR Act or Mediation

Act as there are in the United States of America. Awareness of

the general public about the existence of different ADR

processes should be raised. Jurisprudence, reflecting the value

of ADR, must he developed. ADR must become pail of the

legal cu]Lure. Both the Bar and Bench can play a pivotal role in

this regard.

Of course. it is ti-tie that ADR will never become the sole

method of dispute resolution. So a balance is needed between

increasing the use of ADR in suitable cases and maintaining

'	 Kaiiml. N4uiali J. (Former CJ of Bangladesh).'Judicial Sctticmcnt and

Mediation in Bangladesh, paper read at the Third Working Session of the

Conference oil Dispute Resolution held wider the joint auspices

of the International Centre for Alternative Dispute Resolution. New I)e!hi

and I3oiiihay High Court in Boinha on 20 and 21 No'eiiiber. 2004.
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access to the courL. It is also necessary to be sure that ADR

processes are equally accessible to all sections of the

community, and treat all alike.

"We have had journey to travel. ...The engine is on and we are

moving into a new dawn, to solve disputes in a more

harmonious way."

David Lammv NIP. Pail iameiltarv Under-Secrearv at the DCA. Speech

On kc ISSUeS tOE Government Centre Ioi Dispute Resolution (_onlerence.

The First Mediators Congress. QELL Conference Centre. Westminister.

London. date 211.1 103.
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Table 1.1 'Primary' Dispute Resolution Processes
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Table A.2 H y brid' Dispute Resolution Processes

(izuracteristicx	 Fri ioite Judging	 Ventral hxpert	 .tliui Trial	 Ombasisaian	 Sissnman Jun
Fact-Finding	 Trial
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'or emrh side

to present

suuuuum y
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[QUEEN'S BENCH DIVISION]

*PRACTICE STATEMENT (COMMERCIAL CASES:

ALTERNATIVE DISPUTE RESOLUTION)

(OIJ1IIiCJCW? C'ourr---PractiLe---A1terno(ie dispute resolut,o,i --- Paitier

to be informed of most COSt effrctire inein.v of dispute resolution---

Guide to Commercial Court Practice. Apps. IV, Vi

While emphasising the primary role of the Commercial

Court as a forum for deciding commercial cases the judges of

the court wish to encourage parties to consider the use of

alternative dispute resolution ("A.D.R.") (such as mediation

and conciliation) as a possible additional means of resolving

particular issues or disputes. The judges will not act as

mediators or be involved in any A.D.R. process but will in

appropriate cases invite pal-ties to consider whether their case,

or certain issues in their case, could he resolved by means of

A.D.R. By way of example only, A.D.R. might be tried where

the costs of litigation are likely to be wholly disproportionate

to the amount at stake.

The Clerk to the Commercial Court will keep a list of

individuals and bodies that offer mediation. conciliation and

other A.D.R. services. It would be inappropriate for the

Commercial Court to recommend any individual or
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organisation for this purpose. The list will also include

individuals and bodies that offer arbitration services.

This practice statement will he drawn to the attention of all

persons commencing proceedings in the Commercial List.

Appendix IV (Information for the Summons for

Directions) and Appendix VI (Pre-Trial Check List) to the

Guide to Commercial Court Practice (see The Supreme Court

Practice 1993, vol - 1, paras. 72/A29, 72/A31) will he amended

to include additional questions to ensure that legal advisers in

all cases consider with their clients and the other parties

concerned the possibility of attempting to resolve the particular

dispute or particular issues by mediation, conciliation or

otherwise,

While the Commercial Court will remain the appropriate

forum for deciding most disputes in its list, legal advisers

should ensure that parties are fully informed as to the most cost

effective means of resolving the particular dispute.

Cresswell J

Judge iii charge of the Com,nercial List

10 December 1993

The Weekly Law Reports 7. January 1994 (UK)



QUEENS BENCH DIVISIONI

*PRACTICE STATEMENT (COMMERCIAL CASES:

ALTERNATIVE DISPUTE RESOLUTION) (No. 2)

Commercial Con i'r-- - Pru cl/ce- -.- ire mauve disp nit. resolu lion ---  Eu i/v

iit'i,iiiiI eici!alwi! --- Role oJ judc'

On 10 December 1993 Cresswell J. issued Practice Statement

(Commercial Cases: Alternative I)ispule Resolution) [19941

I W.L.R. 14 on the subject of alternative dispute resolution

("A.D.R.") indicating that the judges of the Commercial Court

wished to encourage parties to consider the use of A.D.R. In

consequence of that practice statement, amendments were

made to the standard questions to be answered b y the parties in

preparation for the summons for directions and to the standard

questions to he answered as part of the pre-trial check list.

Additional questions were inserted in order to direct the

attention of the parties and their legal advisers to A.D.R. as a

means of settling their disputes (see Practice Direction

(Commercial Court: Practice Guide) [1994] 1 W.LR. 1270).

B y that practice dii-eclion, legal advisers were urged to ensure

that parties were fully informed as to the most cost effective

means of resolving the particular dispute.
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The judges of the Commercial Court in conjunction with the

Commercial Court Conirnittee have recently considered

whether it is now desirable that any further steps should he

taken to encourage the wider use of A.D.R. as a means of

settling disputes pending before the court. In the belief that,

whereas the Commercial Court will remain an entirely

appropriate forum for resolving most of the disputes which are

commenced before it, the settlement of actions by means of

A.D.R. (i) significantly helps to save litigants the ever-

mounting cost of bringing their cases to trial: (ii) saves them

the delay of litigation in reaching finality in their disputes: (iii)

enables thern to achieve settlement of their disputes while

preserving their existing commercial relationship and market

reputation; (iv) provides them with a wider range of settlement

solutions than those offered by litigation; and (v) is likely to

ma

judicial resources, the judges will henceforth adopt the

following practice on the hearing of the first inter partes

summons at which directions for the interlocutory progress of

the action are given or at subsequent inter partes hearings at

which such directions are sought.

* The weekly Law Reports 5 July 1996
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It is Should appear to the judge that the action before him

or any of the issues arising in it are particularly appropriate for

an attempt at settlement by A.D.R. techniques but that the

parties have not previously attempted settlement by such

means, he may invite the parties to take positive steps to set if]

motion A.D.R. procedures. The judge may, if he considers it

appropriate, adjourn the proceedings then before him for a

specified period of time to encourage and enable the parties to

take such steps. He may for this purpose extend the time for

compliance by the parties or either of them with any

requirement under the Rules of the Supreme Court or previous

interlocutory orders iii the proceedings.

If, after discussion with those representing the parties, it

appears to the judge that an early neutral evaluation is likely to

assist in the resolution of the matters in dispute. he may offer

to provide that evaluation himself or to arrange for another

judge to do so. If that course is accepted by the parties, the

judge, may thereupon give directions as to such preparatory

steps for that evaluation and the form which it is to take as he

considers appropriate. The parties will in that event he required

to arrange with the Commercial Court Listing Office the time

for the evaluation hearing having regard to the a ailahility of

the judge concerned.

ADR-8
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Where earl y neutral evaluation is provided hy a judge, that

UthTe \ ill. LLfl lcss the parties otherwise agree. tale 110 further

part in the proceedings either for the purpose of the hearing of

summonses or as trial judee.

Except where all neutral evaluation is to be provided

b y a judge, the parties will he responsible for agreeing upon a

neutral for the purposes of A.D.R. and 'xi]l be responsible for

his fees and expenses. As indicated in Practice Statement

(Commercial Cases.' Alternative Dispute Resolution) [1994]

IW.LR 14 made by Crcsswell J. oil December 1993. the

Clerk to the Commercial Court keeps it list of individuals and

bodies that offer mediation, conciliation and other A.D.R.

services. If. after A.D.R. has been recommended to them by

the judge, the parties are unable to agree upon a neutral for

A.D.R. they may by consent refer to the judge for assistance in

reaching such agreement.

On the hearing of any summons in the course of which the

Judge invites the parties to take steps to resolve their

differences by A.D.R. he may on that occasion make such

order as to the costs that the parties may incur by reason of

their using or attemptiRg to use A.D.R. as may in all the

circumstances seem appropriate.
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Should die parties be unable to eolve their di feience b\

A.D.R. 0! oilier\ He \\ ithill [lie period of ally such adjou I'll [lie ilt

a' ma\ be t)idClCd, tlle\ inn restore the SLI ill liOns 01

directions or other u nimons to! the pUii)ose of report lug hack-

to the judge what progress has been itiade by way of Al). R.

(such report to cover My the process adopted and its olilcoilie,

not the slibstanti\ e contact between the parties and their

ad visels) and \vhethcr ILirtlier Ii tile is requ ted for the purpoes

ol A B. R . and, where elloit s it vards settlenierit b\ means of

A.D_ R. have proved ' i -u it less. i*or the purpose of obtain I iig

flirt her i nterhocuiorv directions in tue proceedings.

Parties to 'pending proceedings vlio consider that A. I). R.

mi g ht be a appropriate torni of dispute resolution for those

proceedin g s or who wish to discuss the applicabilit y of . A.D.R.

with a commercial judge will be stron gy encouraged to bring

Oil the summons for directions-at an earlier Sta ge in the

proceedings than would otherwise he justit'iahte. The fact that

in such a ease pleadings have not yet closed or that discovery

has not yet been completed will not he regarded by the court as

Li reason for declining to consider the applicability of A.D,R in

that case.

WALLER J.

7 ./uiw 1990	 ,Jiu/ie in chtii' 0/ the Con,jiieroiuI Lis[.
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Comparative Study of the Family Courts ' performance of

Bangladesh under pilot project in resolving the disputes by

Mediation, one of the mechanism of ADR.

SI..	 District	 No. of Total	 Total realization of 	 Average amount realized
No	 Disposal	 decretal amount through	 per year through "execution

through	 Mediation since	 cases" in the entire
Mediation	 introduction of ADR	 judgeship (5yr's av'gi

nsectiariisiii	 before introduction of Al)R

I	 2	 3	 4	 5
i	 Dhaka	 557	 1k. 2.24.18,739.00	 Tk.	 6,00.452.00
2	 Cltillagong	 493	 '1k. 2.34.87.545.00 	 11. 11.65.446.00
3	 Bad sal	 45	 [k	 5.49.10000	 Tk.	 1.35.168.00
4	 S.lht	 102	 1k.	 54.43.000.00	 Tk.	 2.18,777.00

5	 Rajshahi	 102	 1k.	 4.48,009.00	 Tk.	 1.77.153.00

Kliulna	 92	 1k.	 I 0,115,338.00	 1k.	 1,05,782.00
7	 Jessore	 142	 11.	 11.33.723.00	 1k.	 1.37.753 00
S	 Rangpur	 235	 1k.	 40.83.343.00	 It.	 81148.00
9	 Kushtia	 185	 1k.	 68,25.017.00	 1k.	 . 90.735.110

0	 Comilla	 213	 Tk.	 46,71.756.00	 1k.	 1,7 1,630.00
H	 Bust's	 130	 l'k	 .19,78.5 85.00	 1k.	 6,59,32800

2	 Faridpur	 59	 1k.	 14,26.300.00	 1k.	 84,955.00
3	 Mytneitsinit 	 63	 Tk.	 4,28.203 00

	

Total :24111	 Total : Tk. 7.44.70.4115.1H0	 Total Tk. 36,211.327.00

The figures of disposal and realization of amount by way of
Mediation are shown up to 3 i January 20n34.

N. B. * Total number of Courts under Pilot Project 16

• Total number of disposal cases by way of' mediation in 13

Pilot District is 2418.

• Total amount of realisation through mediation is Toat: Tk.

7,44,70455 .00

Source : Paper written by Mr. Justtcc Mustafa Karnal (former CJ of

Bangladesh & former Co-ordinator, Bangladesh Judicial Capacity Building
Project).
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List of some Mediation Organisations those deal

with Civil Disputes (non-famil y ) in the UK

Academy of Expert

South Square

Gray's inn

London

WCIR 5HP

Tel: 0 17 637 0333

Fax: 0171 637 1893

Email: aradatlas.co.uk

ADR Group

Grove House

Grove Road

RedI and

Bristol

BS6 6UN.

Tel: +44 (0) 1179467180

Fax: +44 (0)1179467181

Email: lni'o@adrLj-ouT).co.uk

Web site: wwv.adrroup.cc . uk

Centre for Effective

Dispute Resolution

Tel : +44 (0)20 7536 6000

International Dispute

Resolution Centre

Fax : +44 (0)20 7536 6001

70 Fleet Street

London EC4Y 1EIJ

E-mail : info@cedr.co.uk

www.cedr.couk

The Chartered Institute

of Arbitrators

International

Arbitration Centre

12 Bloomsbury Square

LONDON, WCIA 2LP

Tel: +44 (0) 20 7421 7444

Fax: +44 (0) 20 7404 4023

Eiimil : info@arbitratois.org
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City Disputes Panel

70 fleet Street London

EC 4Y I EC

Tel: 0207930 7060

Fax: 020 7367061

Cardiff Mediation

Friends Meeting 1-louse

43 Charles Street

Cardiff CFI 4EB

Tel: 0 122 316800

Fax: 01222 316801

[he Mediation Network

for Northern Ireland

I 28a Great Victoria Street

Belfast BT 2 7BG

Tel: 01232 438614

Fax: 0 12323 4430

info @rnedlation-network.org.uk
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List of some Law Firms in Bangladesh those deal

with ADR and Commercial Disputes

Chancery Chambers

Amin Court

62-63, Motijheel C/A

Dhaka- 1000

Phone: 88-02-9552133

88-02-9553741

Dr. Kamal Hossain &

Associates

Chamber Building

nd(2 Floor)

122-124 Motijheel C/A

Dhaka- 1000

Tel : 88-02-9564954

88-02-9562946

Eiiiall:kliossalii@citechco.net

Huq and Company

47/1, Purana Paltan

Dhaka- 1000

Contact: Mr. Rafique-IJI Huq

Phone : 88029552196

Fax	 : 88029562434

Email	 hugandco @'hol-on]ipe.conl

Jamiruddin & Jurists

179 West Dhanmoiidi

Road No. 12-A

Dhaka- 1209

Phone: (8802)811-8055

The Law Associates

Concord Tower

Flat No. 203

I 13, Kazi Nai.rul Avenue

Dhaka

Phone : 88-02-9333253

88-02-9330877

Eivai 1 Inn!.rnir i i inn uddi n-and-i un iiie



104 
ALTERNATIVE DISPUTE RESOLUTION (ADR) IN COMMERCIAL DISPUTES THE UK & BANGLADESH PERSPECTIVES

The Legal Consultants	 Dr. Naim Ahmed

House No. 66/K-I	 166/I, Mirpur Road

Indira Road (Ground F!.)	 Kalahagan

Tejgaon. Dhaka	 Dhaka-1205

Phone :8117140	 Phone :9118325.0! 1-845087

Fax	 :88-02-8117140

Email : ammahhub@bdcom corn Rokanuddjn Mahmud &

Associates

The Law Syndicate	 Walsow Tower (1 Floor)

House # 29, Road # 9/A	 21-23 Kazi Nazrul Islam

Dhanrnondj, Dhaka 1209
	

Avenue, Ramna

Contact: Mr. Habibu]
	

Dhaka- 1000

Islam Bhuiyan	 Tel : 88-02-8620078

Tel: 880-2-9119420
	

88-02-8625350

Fax: 880-2-8] 17012
	

Fax : 88-02-9669122
Email: lawsvnd@eLidoraiiiaii.com

Dr. M. Zahir

House No. 597 (50 New)

Road No. 17 (Old)

il -A (New)

Dhaka- 1205

Phone :9114850.8113183

Dr. Shandeen Malik

Advocate, Supreme Court

ERGO Legal Counsels

42/1/Ka, Segun Bagicha

(2' Floor)

Dhaka- 1000

Phone :9355179.9355186
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Sheikh & Chowdhurv

Banglar Bani Bhaban

Second Floor

81, Motijheel C/A

Dhaka- ] 000

Phone: 9557548, 9561064

Email : snc@bijoy.net

Mainul Hossain & Co

90 Kakrail, Road (22"' 1 Floor)

Dhaka- 1000

bd.net

Phone :8319066

8319077

The Lawyers

Suite-D (Jst 
Floor)

105/A Kakrail Road

Dhaka- 1000

Phone: 9334660

9350130

E-mail : lawyers@bijoy.net

Syed Ishtiaq Ahmecl &

Associates

Concord Ovilash

Apartment No. I /C-D

House No. 62

Road No. 11/A

Dhanmondi, Dhaka- 1209

Phone: 88-02-8154769

88-02-8152835

Fax : 88-02-8152836

Email:sia-law @dhaka-

The Law Consortium

Zaman Mansion

116 Nayapa!tan

M ot ij heel

Dhaka- 1000

Phone : $353761

0 19135197 (M)
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The Family Courts Ordinance, 1985

(Ordinance No. XVIII of 1985)

An Ordinance to provide for the establishment of Family

Courts whereas it is expedient to provide for the establishment

of Family Courts and for matters connected therewith:

Now, therefore, in pursuance of the Proclamation of the

24 March. 1982, and in exercise of all powers enabling him in

that behalf, the President is pleased to make and promulgate

the following Ordinance---

1. Short Title, Extent and Commencement--- (I) This

Ordinance may be called the Family Courts Ordinance,

1985.

(2) It extends to the whole of Bangladesh except the

districts of Rangamati Hill Tract, Bandarhan Hill

Tract and Khagrachari Hill Tract.

No. 296-Puh --- The Ordinance was made by the President of' the Peoples

Republic at Ban g ladesh on 28.3.1985 and was published in the Bangladesh

GaLeLte, extra on 10.3.1995.
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(3) It shall come into force on such date as the

Government may, by notification in the official

Gazette, appoint.

2. Definitions--- (1) In this Ordinance, unless there is

anything repugnant in the subject or context,-.--

(a) "Code" means the Code of Civil Procedure, 1908 (V

of 1908);

10. Pre-Trial Proceeding--- (1) When the written statement

is filed, the Family Court shall fix a date ordinarily of not

more than thirty days for a pre-trial hearing of the Suit.

(2) On the date fixed for pre-trial hearing, the Court shall

examine the plaint, the written statement 2 and

documents filed by the parties and shall also, if it so

deems fit, hear the parties.

(3) At the pre-trial hearing, the Court shall ascertain the

points at issue between the parties and attempt to

2 The words "(If any) and the summary of evidence in sub-section (2) of

sec. 10 have been deleted vide section 7 i) of Act 30 of 1989.
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effect a compromise or reconciliation between the

parties, if this be possible.

(4) Ii no compromise or reconciliation is possible. the

Court shall frame the issues in the suit and fix a date

[ordinarily of not more than thirty days] for recording

evidence.

13. Conclusion of Trial--- (1) After the close of evidence of

all parties, the Family Court shall make another effort to

effect a compromise or reconciliation between the

parties.

(2)

	

	 If such compromise or reconciliation is not possible

the Court shall pronounce judgment [either at once or

oil future day not beyond seven days of which

due notice shall he given to the pal-ties or their agents

or advocates] and. on such judgment. a decree shall

follow.

Alter the word "fix it date in sub-section 4 of' section 10 the words

Oidinarjlv of not more then lhirt\ da\ s ha\ c been inserted ide Section

I ol Act 3(1 of I 9).
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14. Compromise Decree— Where	 dipLLc
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fl	 T'	 Evidence Act. 1872 (Act I of 1872),
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of I90). 5f'R "Code" irri 	Part-V	 "Special

Proceedings" ftit	 -fli "ARBITRATION'

90iC i-1t1Tfl "Alternative Dispute Resolution"

I Act V of 1908	 sections 89A 'k 89B

I--- Code	 fj	 section 89 íl	 9(

section 89A 0,10\ 89B	 Tt1---

"89A Mediation:--- XExcept in a suit under the Aitha

Rin Adalat Am, 1990 (Act No. 4 of 1990), after filing

of written statement, if all the contestin g parties are in

attendance in the Court ill per-son or by their respective

pleaders, the Court may, by adjourning the hearing,

mediate in order to settle the dispute or disputes in the

suit, or refer the dispute or disputes in the said suit to

the engaged pleaders of the parties, or to the party or

pai lies, wileic $10 1)tt	 UI	 jieuULL.	 IIUL L'LL i

engaged, or to a mediator from the panel as may be

prepared by the District Judge under sub-section (10).

for undertaking efforts for settlement through

mediation:

Provided that, if all the contesting parties in the suit

through application or pleadings state to the Court that they are

willing to try to settle the dispute or disputes in the suit through
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mediation, the Court shall so mediate, or make reference under

this section,

y\Vhen the reference under sub-sect ion lt is made

through the pleaders, the pleaders shall, by their 1111M MI

agreement in corisu Ration with their respective clients, appoint

another pleader. not engaged by the parties in the suit, or a

retired jud ge. or a mediator from the panel as may he prepared

by the District Judge Under sub-section (10). or any other

person whom they ma y seem to be suitable. to act as a

mediator for settlement

Provided that, nothing in this sub-section shall be deemed

to prohibit appointment or more than one person to act as

mediator:

Provided iLiriher that, a person holding an office of profit in

the service of the Republic shall not he eligible for appointment

as mediator.

\ç,Y-While referring a dispute or disputes in the suit for

mediation under sub-section (I). the Court shall not dictate or

determine the fees of the pleaders and the mediator, and

procedure to be followed by the mediator and the parties: and it

shall he for the pleaders. their respective clients and the



I 45	 TIlE U()I)E OE CIVIL. EROCEIH RE (\IENI)\1 ENI) ACT. 200 .1

 to mutuall y agree on arid determine the fees and the

procedure to he followed br the purpose of settlement through

mediation and when the court shall mediate, it shall determine

the procedure to be followed, and shall not charge any fee (or

mediation.

J4' ' Within tell from the date of reference under sub-

section (1), the parties shall inform the Court in writing as to

whether they have agreed to try to settle the dispute or disputes

in the suit b y mediation and whom they have appointed as-

Medi ator, failin g which the reference Linder sub-section (1) will

stand cancelled and the suit shall he proceeded with for hearing

b y the Court and should the parties inform the Court about

their agreement to try to settle the dispute or disputes in the suit

through mediation and appointment of mediator as aforesaid.

the mediation shall he concluded within 60 (sixty) days from

tile Uay on which the C ourl is so intorined. unless tile Lourt ol

its own motion or upon a joint prayer of the parties, extends the

time for a further period of not exceeding 30thirty)days.

The mediator shall, without violating the confidentiality

of the parties to the mediation proceedinc. submit through the

Pleaders, to the Court a report of result ol the mediation

proceedings: and i the re.ult is ol compromise of tile dispute
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or disputes in the suir the terms of such compromise shall be

reduced imito writing in the form of all 	 hearing

signatures or left I hitimb i illpiessioiis I the parties as

executants, and signatures of the pleaders and the mediator as

witnesses: and the Court slut! I. thereupon. pass an order or a

decree in accordance with relevant provisions of Order XXIII

of the Code.	 -

When the Court itself mediates. it shall make a

rcpor[ and pass order in a manner similar to that as stated

in sub-section (s).

Vhen the mediation fails to produce any compromise.

the Court shall, subject to the provision of sub-section (9).

proceed with hearing of the suit from the stage at which the Suit

stood before he decision to mediate or reference for mediation

under sub-section (1). and in accordance with provisions of the

Code in a manner as if there had been no decision to mediate or

reference for mediation as aforesaid.

The proceedings of mediation under this section shall

be confidential and any communication made, evidence

adduced, admission, statement or conimemi t made and

conversation held between the parties, their p!eadcrs.

repicselltati yes and the mediator. shall be deemed privileged



SO	 THE CODE OF ('IVFL IROCEDI RE 	 .\i, 2003

and shall not he referred to and admissible in evid rice in any

subsequent hearing of the same suit or an y oilier proceeding.

VIf When a mediation initiative led b y the Court itself fails

to resolve the dispute or disputes in the Sid(, the same Court

shall not hear the suit, if the Court continues to be presided b

the same judge who led thc mediation initiative: and in that

instance, the suit shall he heard b y another Court of competent

.jurisdiction.

(\lFor tire purposes of this section. the District Judge

AN], in consultation with the President of the District Bar

Association, prepare a panel of mediators (to be updated from

time to time) consisting of pleaders, retired judges, persons

known IC) be trained in the art of dispute resolution, and such

oilier person or persons, except persons frold og office of prohrr

in the service of the Republic. as may be deemed approI)r'iate

For the purpose, and shall inhrni all the Civil Courts under his

administrative jurisdiction about the panel

Provided that, a mediator under this sub-section, sh:tfl not

act as a mediator between the parties, if he had ever been

engaged by either of the parties as a pleader in an y suit in any

Court.
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,tKNomillistancling, anything COfltaiiiCLI in the C.)uItl:ees

f-\Ct. 1870 (Act No. VII of 1870), where a dispute or disputes in

a suit are settled on Compromise under this section. the COLIr1

shall issue a certificate directing refund of the court fees paid

by the parties in respect of he plaint or \\ rittcn statement: and

the pal-ties shall he entitled to such refund within 60 (sixty

days of the issuance of the certificate.

(1 2Y No appeal or revision slial I I IL' aaiflst an y order or

decree passed hy the Court in pursuance of settlement between

the parties under this Section.

\Nothing in this section shall he deenied to otl crwse

limit the option of the parties regarding withdrawal. adtust went

and compromise of the suit under Order XXI It of the Code.

xp1anation (1) "Mediation' wider this sec-don shall

mean flexible. Informal. non-bindin g . confidential, non-

adversarial and consensual dispute resolution process in \Vhich

the mediator shall facilitate compromise of disputes iii the suit

between the parties without directing, or dictating the terms of

such compromise.se.

2 "Compromise'' under this sect ion shall include also

compromise in part of the disputes in the sO it.
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1^61/8 tm. Arbitration— ( I ) If the parties to a suit. Lit any stage

of the procecrline. apply to the Court for withdrawal of the suit

OH ground that the y will refer the dispute or disputes in the suit

to arbitration for settlement, the Court shall allow the

application and permit the suit to he withdrawn: and the dispute

or disputes, thereafter, shal l be settled in accordance with

Sal ish A M, 200 I (Act No. I of 200 [ .) so far as may be

applicable:

Provided that. if for an y reason, the arbitration proceed i ng

referred to above does not take place or an arbitral award is not

given, the parties shall be entitled to 1c-iustitute. the suit

Permitted to he withdrawn under this sub-section.

(2) An application under sub-section ( I ) shall be deemed to

b an arbitration a greement under section 9 of the SalishAin.

)1iflI / A-'t \T	 1
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i-T1 W	 wr;^ î -\Txm "?o,000.00 TTT (9P 1fTT ThIY	 T1.	 fl.

"oo,000,00 TST (9ff5	 T1)" TI1.	 i.

PLIbI shed iii Ban g ladesh ( a/c (1 C Fix ranrd iii are

L)aicd i)ili March 2004



188 THE ARTLIA RIN ADALAT (AMENDMENT) AIN 2004

8 I oo' 17t b-	 4IZf..1 m 

£X	 -1T1 (ci)	 1-n ()	 ()	 ,

f1f	 zfi, 74,F,	 zj jcc7 1-n ()

I1I	 C1T -	 1	 i	 fl	 TTT	 1T cf

pr	 fif	 i

1T	 i fu ci 	 3fl RT	 CR

()	 -n1 ()	 T	 tIII	 1 1t3 *fii

ti	 -gj fifr	 frc	 1,

-fc	 ft q7i, ZTql	 nf] zf*i	 fi'	 -i-T

	

C1.	 fffC;

	

C11T NiI1	 f	 Ncil\	 1 c

3

f - ii rif	 ffri	 5flf	 5TJI



	

Way 'nrr (AM t1) cr	 o 0 

(Act No. XII of 2004)

1IT '4111T	 frf	 ii

frn	 tnii crr	 l*rr

	

cTh	 1T 1T5I	 ftft fn
too 1t 7110 a flT:

(t

I 3 ft° fklN '3 ttI11 I— ()	 fT&I 1'4ftI1	 ft1)

GO vim, 008 TT noun III i

	

() Q 0 	 T4 Tf1T	 I

	

i1 I	 C	 f U 1 2!T.

() "1iYAl13 f1Th	 C1K1 WT7ff< fT? 8J	 1fI5 C1

Tti	 f:

rir@i	 •e	 ff

( st)	 '*ii"	 l9;

(')	 tf	 Penal Code (XLV oil

()	 'Code 01 Civ H Ptoe educe. 19O (XLV of

l9O):

(5) -P4^T^e'	 i

(5) "' 5Ivis a 	 1T5	 nm9r

	

07011 wo 177AT 70MI ic<	 rri

tonic isys To;

()	 "1"	 C1I	 flt'l1

PLIhlished in Ban g ladesh (':31cite I-,xtiaoiclinarv

1)aed 2nd Nta\



1 )() THE CONC!Ll..\ It )N )F DIS t'ThS(MUNICIPAL AREAS) HOARI) AC I

(.!) "Y7KY TKMY"F Y Pawshava Ordinance. 1972 ( XXVI of

I972)

"l- w: OAKY of Code of Criminal Pr(cedure. I 	 V of

1898):

	

()	 "f"	 1

()

	

tni	 ;

	

()	 "ii" rI	 ft

	

(')	 "Nff"	 ciPrT	 T1lT	 1 TJT	 ic	 TiU	 )

iici C11t	 GFT

	

(ci)	 IRTI	 ) r1 5ft; AMI  

	

() •	 flT jfT 4l	 W2TI	 INT 'N1

worl  aq 5rJ	 T

tZTl Wry Ct I --- () w5loyaw am. C11 Wing OWN

7171	 RJ 210 con 40WIT 4113 Wal 1wii CK QrrI
On Trr vxmi f	 1ni	 rrci

	

(k) fi	 nn cr	 iiiitwo	 iiI f1t

	

8 I Ct	 Iltfl1J i I i k	 I	 ()	 rit ffci f

cost SINIM We way r	 rri	 f
111T	 CI1 Ct 5ITfT G	 197f.

	

ii fT	 Iiik cF	 RI I

	

() fi	 iii cii

	

fR tf *	 F'f my 77ov Apt v17 vt UPT

rr	 cj	 1t	 cir

070T1



	

AI1 1END1X	 I 9 I

()	 T.	 'F fc	 Ti 'f

(-)	 l'(	 s1

/ (fl) flf[!	 TT	 f1	 cw

fi; fl:

()	 f?	 CT	 rT	 i	 15tfi1	 511

	

cw	 7T

(\)	 2l 'R	 f? 11	 i	 rFTTI

i-T	 () s

1iiT 'T11	 I	 () <n 8 4 Tw f	 rri c, if

irr

	Ci 	 TJ

-;	 ffC	 f

rr	 CT	 TIct	 II	 i1
C

	

	 111	 T2T71 T	 T	 tt'T

iT1Tl

()	 P:

'Tft	 rrrr	 rrun	 3

2IT1	 f1Tr!

--

CPl	 iii	 f-c;;	 TftI.

()	 1t

TT 4T

l3 ;:	 Th:

()	 ir



1 92 1IL (.'()NCILIATION OF D!SPIJIES (1VIC!PAL ARNAS FOARI) A(1 	 O

i

ThT

(	 iict c	 f'i	 cn

()	 TIfi	 T

fn

	

4T	 c,	 w

t ;i	 7511 CF1

()	 r*?i	 rm	 rft fl17	 1	 I1[M

fT	 fl bM1	 NT C1

fr	 ci

	

cn	 iift

(\)	 1	 'c' cThi@ fr'rm

	

CTT T?II	 ''T3 (1	 C1T	 -w R'
I	 4i	 frn icrr	 I

I Mr4 7Tr1 WItT	 ()	 r
i11 T IPk f'	 f5i1 3	 J	 Tf

Ii

7tr?	 *f	 JTI1	 *L?;
(5)	 11	 'iicmi T2	 frr;

()	 frrt

(c9	 rcj	 tTtTt TT cri1Thi n1	 iift ifii fi

R) 9I1 Tf 
rf	 c,	 f1	 fr

f*1T	 CT	 iii fl
frn	 i

('n )	 i-T ()	 III fTf

	

cj	 fr1	 ir

	

Ti	 TF4	 q



APPENDIX	 193

i	 c	 jirIri-

	

TIIIt cT ci	 S&-119	 ¶

f 9ci 9Tr1 &W

(k)	 iiccii ft	 r'	 fii c	 fPjc i

CC1 c	 v, 71wfth	 T1 tlltz 9fth17 I

I	 ()

f^t^l r5 fi

1rfr	 cri

fm vi

()	 rnf	 ii lr ciri frr	 rfir	 vi

	

1cflct	 wfifl

C1T

I C11C	 fi c's q 	 3	 I	 () C1I	 IPI	 'ff

i

(k)	 'clJc	 1iC'	 'S1C1	 1

f9t
f1

()	 1ic-i	 1T	 r'i	 if	 ct

;o15r-Vj A lrlmz ,

()	 t'i	 i'	 1c	 -
9i	 IIiic1;

i1t	 9fltqftp mfr 	 i c,	 -

c11	 itt	 c,	 iic	 5T1TI

2T?T cc T1 k
I.! l9t	 iI

ADR-14



194 FIlE CONCILIATION OF DISPUTES (MUNICIPAL AREASi IE)ARO AC] 2004

	

() 41 0170 M ON V t 	cw	 -i
ATTV ?TT iIc<i APHTS Wow fTti SFU CTT wa v C1 flt11 ;vij.
41 tol Not T onto 7W76 FT	 441	 TT

	

I ciir.i	 rn	 I - ()	 ci	 cri IIc-n4

vitro 1i	 ()	 zi fm 49T T 44 TT1 1	 ) M1
YOR now 1611, 774	 41 4T 700 Vol 4f14T YOKW.,

can AM

fly	 jrf fM	 cici fif

	ri cn my,	 i cn fTft	 -n41 ()
cn limits VAX I

(\) ohnow 110 xhlyaq 0 ,00quan Wks YVA,
MK nug 41	 &TWID iNc'i 7 ii 	 r	 1	 . 1fR
SynaT =1 toot 44	 7;	 44

C(J conTs nappol 9ff J4W1 I

fly .=n 2PT 057 I

(8)	 11'1t Fff41I4 of Jont VON un i 1iii ir
	414r4 HJ	 4-Wr1	 I1W14	 k1 41

()	 (-41 (8) jiic	 4T	 L4T4U-C9i 17 TW14t!5

17	 O7

() c41'	 iciI WAn W70 K soon 2i4f 4f14R IM f

wont oil of ff	 frz 9fff	 I
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