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An introduction to the law of
acquisition and requisition
0 Meaning of acquisition and requisition
Acquisition in every case must mean the transfer of
ownership.! In other words, it is the act by which a person
acquires property in a thing.2
In another case it has been defined as coming into
possession of, obtaining, gaining or getting as one's own.3q\/
If we define acquisition from the view point of effects it has,
we can say that{acquisition means that the entire bundle of
rights which is vested in the original owner of a property
should pass on from him to the acquirer and nothing should
be left in the owner or holder _However, if the state has in
substance acquired all the Fights in the land for its own
purpose, even if the little remains with the owner, it cannot be be
said that it is not acquisition.5
" Thus the concapt of acquisition has an air of permanence
and finality in that there is transfer of the title of the original
holder to the acquiring authority or the Government.®
,»On the other hand, the concept of requisition merely
involves taking of domain or, control over property without
acquiring ﬁgﬁfg&;—cﬂmhip) From the very nature of things,
it is only of a temporary duration?.
Requisition can also be defined as a mere acquisition of
possessory rig?ia N
1 A brief history of the law of acquisition and requisition
prior to the enactment of the Acquisition and
Requisition of Immovable Property Ordinance, 1982
Back to over 100 years ago, the Land Acquisition Act® was

enacted. This law came into force on the first day of March,
189410 and remained so until the Acquisition and Requisition

Dwarkadas Vs. Sholapur S & W Co.; AIR 1951 Bom 86.

Devi Dass Gopal Krishan Vs. State of Punjab; AIR 1967 SC 1895.
State of West Bengal Vs. Subodh Gopal Bose; AIR 1954 SC 92.
Charanjit Lal Chawdhary Vs. Union of India; AIR 1951 SC 41.

Ajit Singh Vs. State of Punjab: AIR 1967 SC 856.

Brij Narian Vs. Union of India; AIR 1988 Delhi 116.

Brij Narian Vs. Union of India; AIR 1988 Delhi 116.

Province of East Pakistan Vs. Sharafutullah; (1967) 19 DLR 237.

Act No. I of 1894.

10. Section 1(3) of the Land Acquisition Act, 1894. —

— S
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of Immovable Property Ordinance, 19821! came into force!2.
The said ordinance repeals the Act of 189413,

After the emergence of Pakistan, emergency arose which
rendered it necessary to provide for special measures for the
requisition of property in connection with the administration
and development of the then East Pakistan. Consequently, the
(Emergency) Requisition of Property Act, 194814 was enacted.
It was provided that the Act would come into force on such
date as the Government might direct by notification in the
official gazette!®. However the Government, by gazette
notification, made this Act opérative from 16th august,
194816,

Originally it was provided that the (Emergency) Requisition
of Property Act, 1948 shall remain in force for a period of 3
years!7. Then by successive amendment its life was extended
to 34 years. Finally it was repealed by the Acquisition and
Requisition of Immovable Property Ordinance, 198218,

Thus we see that from 1894 to 1982 the Land Acquisition
Act!® remained into force. And the (Emergency) Requisition of
Property Act, 194820 remained so from 1948 to 1982. During
the period from 1948 to 1982 both the Acts were in force. The
latter Act provided for comparatively speedy method for taking
possession of any property. Moreover, it is to be taken into
notice that under the (Emergency) Requisition of Property Act,
1948 the government was also empowered to acquire any
property requisitioned under the said Act?!. However, in case
of such an acquisition, a valid requisition was a condition
precedent?2. Therefore during this period the government had
the option to choose any of the modes of acquisition, one
under the Land Acquisition Act and another under the

11. Ordinance No. II of 1982.

12. From 13th April, 1982.

13. Section 48(1); Ordinance No. II of 1982.

14. Act No. XIII of 1948,

15. Section 1(3); Act No. XIII of 1948.

16. Dacca Gazette Extra. Of 16th August 1948,

17. Section 1(4).

18. Section 47.

19. Act No. I of 1894.

20. Act No. XIII of 1948.

21. Section 5.

22. Abdus Sobhan Sowdagar Vs. Province of East Pakistan; (1962) 14 DLR
481.
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(Emergency) Requisition of Property Act, 194823, At the same
time during this period there were other laws for requisition
and acquisition, mainly for emergency situation or for
requirement of different authorities.

Q0 History of the Acquisition and Requisition of
Immovable Property Ordinance, 1982

The Acquisition and Requisition of Immovable Property
Ordinance, 1982 came into force on the 13th April, 1982
repealing the Land Acquisition Act, 18942% and the
(Emergency) Requisition of Property Act, 194825,

After coming into force it has been amended several times
by different Acts and Ordinances. These are as follows:

a) The Acquisition and Requisition of Immovable
Property (Amendment) Ordinance, 198326,

b) The Acquisition and Requisition of Immovable
Property (Second Amendment) Ordinance, 198327

¢) The Acquisition and Requisition of Immovable
Property (Amendment) Ordinance, 198428,

d) The Acquisition and Requisition of Immovable
Property (Amendment) Act, 198729.

e) The Acquisition and Requisition of Immovable
Property (Amendment) Act, 199330

f) The Acquisition and Requisition of Immovable
Property (Amendment) Act, 19943} .

Under the Acquisition and Requisition of Immovable
Property (Amendment) Ordinance, 1983 the government is
empowered to make rules for carrying out the purposes of this
Ordinance32. Exercising this power and authority the
Government has made the following Rules:

a) The Acquisition of Immovable Property Rules, 1982.
b) The Requisition of Immovable Property Rules, 1982.

23. Mossa Haji Abdus Shakoor Subhasha Vs. Province of West Pakistan; 12
DLR 236.

24. Section 48(1).

25. Section 47.

26. Ordinance No. XV of 1983.

27. Ordinance No. XXX of 1983.

28. Ordinance No. XL of 1984.

29. Act No. XVI of 1987.

30. Act No. 25 of 1993.

31. Act No. 20 of 1994

32. Section 46.
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J Acquisition and requisition under different laws
remaining at present in force
Apart from the Acquisition and Requisition of Immovable
Property Ordinance, 198233 we have other laws under which
acquisition or requisition may take place. They are generally as
follows34 :

a)
b)
c)
d)
€)

h)
i)
i)
k)
1)
m)
n)

0)

TG TPl wfdazd W3, dovs.35

IFRA TG TFATLE W3, S, 36

Acquisition of Movable Property Ordinance, 198737,
The Acquisition of Waste Land Act, 195038,

The Cantonments (Requisitioning of Immovable
Property) Ordinance, 194839,

The Chittagong Hill-tracts (Land Acquisition)
Regulation, 195840,

The Hats & Bazars (Establishment & Acquisition)
Ordinance, 195941,

Section 93A-93C of the Town Improvement Act,
195342,

Rules 13-16 of the Municipal Committees (Property)
Rules, 1960.

Rules 6-9 of the Union Councils (Property) Rules,
1960.

Section 8 of the Rehabilitation Act, 195643,

Sections 31 and 38-43 of the Bangladesh
Agricultural Development Corporation Ordinance,
196144,

Sections 7 and 16 of the Antiquities Act, 196845
Sections 18-20 of the Defence of Bangladesh
Ordinance, 196546,

Sections 6-8 of the Civil Defence Act, 195247,

33. Ordinance No. II of 1982.

34, This list is not exhaustive.

35. Sabbd AR » L WA,

36. Oabb AR b 7. WEA,

37. Ordinance No. XVIII of 1987.

38. East Bengal Act No. XIX of 1950.
39. Ordinance No. IV of 1948.

40. East Pakistan Regulation No. I of 1958.
41. E.P.Ordinance No. XIX of 1959,
42. EB Act No. XIII of 1953.

43. Act No. XLII of 1956

44. E.P.Ordinance No. XXXVII of 1961.
45. Act No. XIV of 1968.

46. Ordinance No. XXIII of 1965.

47. Act No. XXXI of 1952.



The Acquisition & Requisition of
Immovable Property Ordinance, 1982
(Ordinance No.II of 1982)

[13th April, 1982]

\gn’ rdinance to consolidate and amend the law relating
46 Acquisition & Requisition of Immovable Property

] Whereas it is expedient to consolidate and amend the law
relating to acquisition and requisition of immovable property
and to provide for matters connected therewith and ancillary
thereto;

Now, therefore, in pursuance of the proclamation of the
twenty fourth day of March, 1982, and in exercise of all powers
enabling him in that behalf, the Chief Martial Law
Administrator is pleased to make and promulgate the following
Ordinance:

Part I
Preliminary

1. Short Title : This Ordinance may be called the
Acquisition & Requisition of Immovable Property
Ordinance, 1982.

3 Definitions : In this Ordinance, unless there is
nything repugnant in the subject or context,-
(a) "Arbitrator" means an Arbitrator appointed under
section 27;.
48["Deputy Commissioner” includes an Additional
Mputy Commissioner and any other officer authorised
by the Deputy Commissioner to exercise any power
conferred) or perform any duty imposed, on the Deputy
Commissioner by or under this Ordinance; ] e

() "owner" includes the occupier;

/@ '‘person interested”, in relation to any property,
includes all persons claiming, or entitled to claim, an

48. Substituted by section 2 of Ordinance XL of 1984.
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interest in the compensation payable on account of
the acquisition or requisition of that property under
this Ordinance;

(e) "prescribed" means prescribed by rules made under this
Ordinance;

() "property” means immovable property and includes any
right in or over such property; and
Q@ "requiring person” means any person for whom any
property is, or is proposed to be, acquired under this
Ordinance.

SYNOPSIS
e Deputy Commissioner
e Requiring person

e Deputy Commissioner

Under section 3 of the Ordinance it is the Deputy
Commissioner who has to cause a notice to be published
under the said Ordinance. Under section 2(b) "Deputy
Commissioner” includes an Additional Deputy Commissioner
and any other officer authorised by the Deputy Commissioner
to exercise any power conferred, or to perform any duty
imposed, on the Deputy Commissioner by or under this
Ordinance.*9 There is no such rule that an officer authorised
by the Deputy Commissioner to exercise any power is to be of a
special post, he can be any officer who is already in the
Government employment>9,

Since under section 2(b) "Deputy Commissioner” includes
an Additional Deputy Commissioner, the Additional Deputy
Commissioner while performing the functions of the Deputy
Commissioner under this Ordinance need no separate
empowerment or authorization®1.

49. Sankar Gopal Chatterjee and others Vs. The Additional Commissioner,
Dhaka Division and others; 41 DLR 326.

50. Abdul Hussain Tayabali, etc. Vs. State of Gujrat and others; A]R 1968
SC 432 = 9 Guj LR 243.

51. State of Mysore and others Vs. Hutchappa and another; (1977) 2 SCC
517.



Acquisition and Requisition of Inmovable Property Ord., 1982 7

equiring person

Requiring person” means any person for whom any
prcﬁ?ﬁyﬁs,’dﬁ proposed to be, acquired under this
Ordinance3? . However, when the Government acquires a land
and aftef acquisition a part of the land is handed over to a
company, it cannot be said that the acquisition was for the
company, nor can be said that the company was a requiring
person®3.

¥ ’57*' Dg' Vpart 1
\ fft‘.ﬂ//gﬂo Acquisition
3. Publication of preliminary notice of acquisition of

‘pr'opertz : Wherever it appears to tr:tﬁ Deputy Commissioner
that any property in any locality is needed or is likely to be
needed for any public purpose or in the public interest, he
shall cause a notice to be published at convenient places on
or near the p;mﬁa form and manner stating
that the property is proposed to be acquired: |

[Provided that no property used by the public for the
purpose of religious worship, graveyard and cremation ground
shall be acquired !

SYNOPSIS

e Significance of the notice u/s 3

e Public purpose or public interest- A precondition for
acquisition

e The question of public purpose or public interest and
jurisdiction of Court
Public purpose & Public interest- Meaning

e Application of mind by the acquiring authority ’
Acquisition of land in which the Government has
interest

e Public purpose and insufficient inquiry by the
acquiring authority

52. Section 2, Clause (g).
53. Aflatoon and others Vs. Governor of Delhi and others; AIR 1974 SC
2077.



8 Acquisition and Requisition of Inmovable Property Manual

Public purpose and private negotiation

Public purpose and selection of the property

Public purpose and area of the property

Public purpose and sanction of the relevant authority
Acquisition at the initiative of the requiring person and
public purpose

Reciprocal interest

To state the public purpose in the body of the notice
u/s 3

Description of the property sought to be acquired
To state the actual area needed

Omission to state the name of the owner
Exercise of power u/s 3 in case of acquisition at the
initiative of the requiring person

Mode and manner of publication of notice
Constitutionality of the mode and manner of
publication of notice

Second notice after publication of first notice
Signature on the notice

Sections 3 and 15

Property not to be acquired

The acquisition of exempted property and jurisdiction

/ of Court
Significance of the notice u/s 3 &

The notice under section 3 of the Acquisition and
Requisition of Immovable Property Ordinance is the
preliminary notice in an acquisition proceeding. It has a vital
significance in determining compensation54, The publication
of this preliminary notice is a condition precedent to an
acquisition proceeding®>. This notice being the first step
towards depriving a man of his property must be strictly
construed and courts ought not to tolerate any lapse on the

N

54. Bhutnath Chtterjee Vs, State of West Bengal: (1969) 1 SCWR 797.
55. Vijai Cotton & Oil Mills Ltd. Vs. State of Gujrat: (1969) 1 SCJ 698.
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part of the acquiring authority in the publicatjon of such

doesn't comply with the requ1rement of law, the Hig Court

Division can ‘quash the he acquisition procee_d_irlgw The same
principle was also pronounced in the case of Khub Chand Vs.
State of Rajastharn®8 .

The authority cannot alter the public purpose mentioned
in a notice u/s 3 without giving a fresh notice®? .

e Public purpose or public interest- A precondition for
acquisition:

. Where no benefit to the public is involved, the State
cannot acquire private property for the private interest of some
individual or individuals.5°

On the ground of lack of public purpose the acquisition
proceedings fail.®!

Requisition or acquisition of property for private purpose is
illegal.52

As between individuals, no necessity, however great, no
exigency, however imminent, no improvement, however
valuable, no refusal, however unneighbourly, no obstinacy,
however extravagant, can compel or require any man to part
with an inch of his estate".63

No citizen can be asked to part with his property even
temporarily unless it is necessary for public purpose. Every
citizen has a fundamental right to enjoy his property subject
to the exercise of state power of eminent domain over it only
when it is necessary for a public purpose.®4

56. Narendrajit Singh and another Vs. State of U.P. and another: (1969) 2
SCWR 880.

57. State of Mysore Vs. Abdul Razak Sahib; AIR 1973 SC 2361.

58. AIR 1967 SC 1074.

59. 9 PLR (Dac) 557.

60. Jogesh Chandra Lodh Vs. Province of East Pakistan; 9 DLR 272 = PLD
1957 Dacca 404.

61. Sankar Gopal Chatterjee and others Vs. The Additional Commissioner,
Dhaka Division and others; 41 DLR 326.

62. Radha Kanta Banik Vs. Province of East Pakistan; 22 DLR (SC) 166

63. Razab Ali Vs. Province of East Pakistan; 10 DLR 489 =PLD 1959 Dacca
115.

64. Abdur Rouf Vs. Government of East Pakistan; 22 DLR 193.
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Even if 'public purpose' is not expressly demanded in law
as a precondition of acquisition or requisition, it can be
impliedly taken as a condition precedent®5 .

—However when the Government decides to acquire a land
for a public purpose, the fact that the owner of the land
intended to use the land for another public purpose is quite
immaterial®6 .

e The question of public purpose or public interest and
jurisdiction of Court

In the case of Md. Masudul Hussain and another Vs. The
Deputy Commissioner, Dhaka and others®7, on behalf of the
respondent it was contended that when a final decision of
acquisition is made under section 5(1) after consideration of
the reports submitted under section 4(3), such decision
becomes final and conclusive evidence that the property is
needed for a public purpose or in public interest. In this regard
the case of Province of East Pakistan Vs. Dr. Azizul Islam88 was
cited by the respondent wherein it was held: "Presumption
that official act of requisition had been regularly and properly
performed.-Onus would then be upon the person seeking to
challenge the correctness of the recital to show the contrary.”
However the Court was not impressed at this and observed
that: "In the said case the property was requisitioned for the
purpose of rehabilitation of displaced person and therefore on
the very face it assumed the character of the public purpose.”
Then the respondent refereed to the decision reported in 8 DLR
(1956) 21089 and submitted that whether the property is
required for public purpose or not cannot be questioned in a
court of law. As to this decision, the Court observed: "With the
passage of time and change in the law relating to the
requisition and acquisition of the property, the superior courts
have consistently laid down the principle that if the order of

65. Bishan Das Vs. State of Punjab; AIR 1961 SC 1570.

66. R.L.Arora Vs. State of Uttar Pradesh; AIR 1964 SC 1230.

67. 15 BLD (1995) 493

68. PLD 1963 (SC) 296.

69. Mahamudan Nabi Choudhury & others Vs. The District Magistrate and
Collector of Chittagong and others.
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requisition and acquisition is made without following the
prescribed procedures it is not outside the scope of the
superior court to see whether it is for public purpose or for
collateral purpose or for the benefit of an individual or a group
of individuals."

In another case it was held that if from the pleadings it
can be seen that the purpose doesn't appear to be in public
interest, the civil court's jurisdiction is not ousted by section
44 of the Ordinance.’0 (However, when the government
acquires land for its own purpose or for the purpose of a
statutory body, the scope of enquiry into public purpose is
limited?1) The same principle was held in the case of Babu
Barkya Vs. The State of Bombay”2. The Privy Council in the
case of Hamabai Frainji Patil Vs. Secretary of State” went so
far as to say that acquisition for a state or Government is
always for a public purpose./However, when the Government
acquires a land and after acquisition a part of the land is
handed over to a company, it cannot be said that the
acquisition was for the company, nor can be said that the
company was a requiring person?4,” -~

However, the power to select as to which land is to be
taken for public purpose is left to the responsible discretion of
the Government?®.

Moreover, the discretion lies with the Government to
decide the priority between two or more public purposes.’6

Similarly, the discretion lies with the government as to
decide how much land is required for a public purpose??. The

same principle was pronounced in the case of Radha K. Banik
Vs. Province of East Pakistan.”8

70. Ali Jan Khan Vs. Bangladesh; 37 DLR (AD) 161.
71. Md. Ismail & others Vs. Govt. of Bangladesh & others; 34 DLR (1982)

4,

72. AIR 1960 SC 1203.

73. 42 1A 44.

74. Aflatoon and others Vs. Governor of Delhi and others: AIR 1974 SC
2077.

75. State of Punjab and another Vs. Gurdial Singh and others; AIR 1980
SC 319.

76. Smt. Somawanti Vs. State of Punjab; AIR 1963 SC 151.

77. Abdus Sobhan Sowdagor and another Vs. Province of East Pakistan and
others; 14 DLR (1962) 486.

78. 20 DLR 818.
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)Zl ublic purpose & Public interest- Meaning:
Y,

The meaning of the terms 'public purpose'7? and 'public
interest'80 are undoubtedly hard to define.

There can be no exhaustive definition of a public purpose,
and the answer to the question whether a purpose is public or
not, will depend on the object to be achieved by the
acguisition and the place that object occupies in the current
policy or ideology of the state.8!

Meaning of the term 'public purpose’ or 'public use' is
flexible and must be interpreted with reference to the
circumstances prevailing at a particular time.82 In other
words, the question whether a particular scheme is for a
public purpose or not W111 depend upon the facts of the
particular case.83 T -

~ 'Public Purpose' as defined on Willoughby's Constitution of
the United States84 as quoted in the case of Sk. Ammuddm
and another Vs. Deputy Commissioner and others8% is as such:
/A public purpose is one in which the interest of the public is

3 dlrectly and pnmanly concerned

In another case86 ‘public purpose or public interest’ was
interpreted to mean "the benefit of the whole community who
are directly and vitally concerned The same?ﬁﬁbfpfe was
pronounced in the case of Arnold Rodricks Vs. State of

Maharashtra.87

Mere state policy or policy of the party in power is not the
same thing as public purpose.58

79. Tej Ram Jag Ram Vs. Union of India; AIR 1959 Pun 478.

80. State of Bihar Vs. Kameshwar Singh; AIR 1952 SC 252.

81. Justice Muhammad Munir; Constitution of the Islamic Republic of
Pakistan; ed. 1996; P.392.

82. Razab Ali Vs. Province of East Pakistan; 10 DLR 489 =PLD 1959 Dacca
115.

83. M/S Bunmans Builders Vs. Land Acquisition Deputy Collector,
Chittagong; 14 DLR 671.

84, Volume-3, Page no. 1740.

85. 15 DLR 442.

86. Ajit Kumar Das Vs. Province of _East I Pa]-dstan 10 DLR 69 =PLD 1958
Dacca 2

87. AIR 1966 SC 1788.

88. Sir Kameshwar Singh Vs. Province of Bihar; AIR 1950 Pat 392.
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b § Therefore, the classical definition of the expression 'public
purpose’ is an object or aim, in which the general interest of
the community as opposed to particular interest of individual ~
is directly and vitally concerned.89

In the case of Abdus Sobhan Sowdagor and another Vs.
Province of East Pakistan and others0 it was observed: "In the
first place, the expression 'public purpose’ must include a
purpose, that is, an object or aim, in which the general
interest of the community as opposed to the particular interest
of an individual is concerned. Secbndly. such interest must be
directly connected with the order that is being made and must
be vitally concerned with the said order." Similarly, in the case
of Smt. Somawanti Vs. State of Punjab®! it was held that the
expression 'public purpose' would include a purpose in which
the general interest of the community as opposed to the
particular interest of the individuals is directly and vitally
concerned. - .

From the above mentioned principles we can see that
public purpose is ébmething which will serve the general
interest of the community and in which fslTéTnterest of the
public is directly and primarily concerned.92 For example, it
can be said that: "Every grocery which exists in any country
serves a public interest, but such grocery is not primarily and
directly concerned with such public purpose."93

Therefore, "there can be no public purpose in any
undertaking venture in which the public interest is served
indirectly and in a circuitous way".94 The same principle was
laid down in the case reported in 11 DLR (SC) at page 22295

89. Muhammad Akbar etc. Vs. Commissioner, Rawalpindi Division,
Rawalpindi; PLD 1976 Lah 747.

90. 14 DLR 486.

91. AIR 1963 SC 151.

92. Maheswar Bharali Vs. State of Assam: AIR 1956 Assam 190.

93. Abdus Sobhan Sowdagor and another Vs. Province of East Pakistan and
others; 14 DLR 486.

94. Abdus Sobhan Sowdagor and another Vs. Province of East Pakistan and
others; 14 DLR 486.

95. The Province of East Pakistan & others Vs. Abdul Karim & others.
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and 411.96 In the case of Md. Masudul Hussain & another Vs.
The Deputy Commissioner, Dhaka and others97 it was observed:
"action taken for serving a public purpose must be shown to
be not merely that this specific result will be reached as a final
end, but that the public has itself a direct interest in it."In a
case?8 the Indian Supreme Court laid down the principle that
for a decision as to whether the purpose is public purpose or
not it is to be seen whether the compensation money paid for
acquisition comes from the private individual or public
exchequer.9?

In another casel00 the question arose whether the
establishment of a nursing home was a public purpose or not.
The learned Judges observed: "While the meaning of the
expression 'public purpose' is flexible and must be interpreted
with the references to the circumstances prevailing at a
particular time, such a purpose can only be established if it is
shown that the purpose is to benefit the public directly and

_not incidentally. If the purpose is, however, to benefit an
" individual or a group of individuals directly and the benefit to
the public or to a section of it is only prospective or remote or
incidental, the purpose is private.”)

In fact, the law does not authorise requisition or
acquisition of property for the benefit of an individual as
opposed to the general interest of the community.19! This is
because benefit of private person is not a public purpose. 102
However the fact that some individuals will be benefited by a
requisition made for a public purpose is immaterial. 103
Therefore a public road will not cease to be such a road merely
because it is particularly beneficial to somebody. 104/Similarly if

96. The Province of East Pakistan & others Vs, Jogesh Chandra Lodh and
others.

97. 15 BLD (1995) 493.

g98. under the Land Acquisition Act, 1894.

99 Girdharilal Amratlal Shodhan Vs. State of Gujrat: AIR 1966 SC 1408.

100. Sk. Aminuddin and another Vs. Deputy Commissioner and others; 15
DLR 442. :

101. Ajit Kumar Das Vs. Province of East Pakistan; 10 DLR 69 =PLD 1958
Dacca 280.

102. Bhanji Vs. State of Bombay; AIR 1952 Bom 476.

103. M/S Hajee Khadem Ali Vs. District Magistrate, Daceca; 10 DLR 501.

104. M/S Bunmans Builders Vs. Land Acquisition Deputy Collector,
Chittagong; 14 DLR 671.
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a private company is benefited by a requisition made for a
public purpose, the requisition is valid in law. 95 The same
principle was pronounced in the case of R.K. Agarwalla Vs.
State of West Bengal.106

However, a purpose may be a public purpose if it is for
corporations or individuals engaged in work of public
utility. 107 In the case of Thambiran Padayachi Vs. State of
Madras'98 it was held that acquisition might be in favour of
individuals provided they are benefited not as individuals but
in furtherance of a scheme of public utility.

( Where direct advantage goes to an individual corporation,
it can be a public purpose if the public is served by the
Corporation. 1097

In another case!1? where the question arose whether the
establishment of a three star hotel at the initiative of a private
individual as a private enterprise is a public purpose or not,
the Court observed: "the establishment of a three star hotel at
the initiative of a private individual as a private enterprise is
not a public purpose since neither the Government has any
direct financial involvement in it nor do the public have any
direct interest in it. It is purely a commercial concern in which
some people might have some interest but such a purpose
cannot be termed as a public purpose by any stretch of
imagination." However a requisition is not outside public
purpose simply because it takes place at the instance of a
private party. 111

In the case of Sankar Gopal Chatterjee and others Vs. The
Additional Commissioner, Dhalka Division and others!12 it was
held that acquisition for a co-operative society per se is not a

105. Razab Ali Vs. Province of East Pakistan: 10 DLR 489 =PLD 1959
Dacca 115.

106. AIR 1965 SC 995 = (1965) 1 SCWR 33.

107.  Khadimali Vs. District Magistrate, Dacca: PLD $959 Dacca 154.

108. AIR 1952 Mad 7586.

109. Additional Deputy Commissioner, Dacca & others Vs. Chowdhury
Esrarul Ahmed Siddique & others: 19 DLR (SC) (1967) 525.

110. Md. Masudul Hussain and another Vs. The Deputy Commissioner,
Dhaka and others; 15 BLD (1995) 493,

111. Ekramul Haq Vs. Province of East Pakistan: 15 DLR 249,

112. 41 DLR 326.
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public purpose; the purpose for which the co-operative society
proposes to use the acquired land is the ultimate test for a
decision as to whether the acquisition is for a public purpose
or not.

In a case under the (Emergency) Requisition of Property
Act, 1948 (now repealed) it was held that to provide office
accommodation for a village development officer might become
a public purpose if such accommodation was not otherwise
available by private negotiation.!13 However this principle laid
down by the High Court Division was overruled by the
Supreme Court in another case where it was held that if the
public purpose does exist, it is not necessary to show that it
could not be served by private negotiation before the
provisions of requisition or acquisition are attracted.114

In another case!l5 it was decided that construction of
dwelling houses cannot be considered necessarily or per se to
be a public purpose. However, in certain circumstances
housing scheme for a number of persons can be a public
purpose.!16 Acquisition for providing accommodation to the
government servants is for public purpose. 17 In another case
it was held that acquisition for the purpose of enabling the
teaching staff to live in close proximity to the university
campus and afford to them the necessary convenience is a
public purpose.!18 Use of a property as a residential house for
the Chief Minister is a public purpose.!!9 Taking of premises
for allotment to persons who are homeless is a public
purpose.!20 The same principle was pronounced in the case of
State of Bombay Vs. Bhanji Munyji.!?!

113. Mritunjoy Paul Vs. Province of East Pakistan; 14 DLR 568.

114. Province of East Pakistan Vs. Abdus Sobhan Sowdagar; 16 DLR (SC)
38.

115. Md. Ismail & others Vs. Govt. of Bangladesh & others; 34 DLR (1982)
4.

116. State of Gujrat Vs. Musamigan Imam Haider Bux Rizvi and another;
(1976) 3 SCC 536.

117. State of Bombay Vs. R.S.Nanji: AIR 1956 SC 294.

118. AL C.T.Alagappa Chettiar Vs. Revenue Divisional Officer; AIR 1969
Mad 183.

119. Franciso Feweira Martins Vs. Union of India: AIR 1985 Bom 312.

120. Mongibai Hariram Vs. State of Maharashtra; AIR 1966 SC 882.

121. AIR 1955 SC 41.
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If the Government acquires a property for the person who
have been evicted by a decree of a Court from the said property,
it cannot be said that the Government is not respecting the
decree of the Court and is acting against public interest. 122

Acquisition for a foreign consulate is a public purpose.123

In a country like ours, acquisition for establishing new
industries is to be considered for public purpose.!24 The same
principle was pronounced in the case of Parshottam Jadauvji
Jeni Vs. State of Gujrat and others.125 However, in a case the
Orissa High Court held that there is no public purpose where
the acquisition is for an industrial concern working purely for
its own gain even though the goods produced by the concern
may be of use to the general public. 126

Planned development of a city by the Government is a
public purpose. 127

Taking of land for a military purpose is a public
purpose. 128

Construction of a cinema hall where films are exhibited by
an individual benefits him primarily. Mere use of the hall by
the public on payment does not make the purpose of its
making public. 129

In an Indian case the Indian Supreme Court held that
setting up a Memorial of Mahatma Gandhi at a place
associated with him is a public purpose. 130

The nature of the purpose, namely, whether it is public or
private will depend upon the fact whether it will serve the
general interest of the individuals. It is not necessary that the
entire community must be benefited.!3! In circumstances,

122,  Mongibai Hariram Vs. State of Maharashtra; AIR 1966 SC 882.

123, State of Bombay Vs. Ali Gulshan; AIR 1955 SC 810,

124. Ekramul Haq Vs. Province of East Pakistan; 15 DLR 249.

125. (1971) 1 SCC 843.

126. Satrugna Sahu Vs. State of Orissa; AIR 1958 Orissa 187.

127.  Lila Ram Vs. Union of India and others; 1975 UJ (SC) 697.

128. Dimboswar Dattu Vs, Deputy Commissioner, Sibsagar; AIR 1954 Ass
159.

129.  Abdus Sattar Vs. Province of East Pakistan; 17 DLR 40.

130. Kanaiyalal Maneklal Chinal and another Vs. State of Gujrat and
others; AIR 1970 SC 1188.

131. 59 MLJ 274 = AIR 1931 Mad 361.
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even benefit to a class, such as coolies, can be said to serve
public purpose. 132

Therefore, it is obvious that any purpose which benefits
the public or a section of the public is a public purpose.133

Last of all we should keep in our mind that the concept of
public purpose and public interest is not constant. It must
alter as social and economic conditions alter!34. This is why
with the onward march of civilization the concept has been
broadening.135 Therefore in determining whether a public
purpose exists or not all the facts and circumstances are to be
closely examined. 136

e Application of mind by the acquiring authority

The authority must apply its mind as to the acquisition of
any property.!37 This is because non-application of mind by
the acquiring authority makes an acquisition invalid in
law. 138 However, where the government itself has applied its
mind, the Deputy Commissioner is not required to apply its
mind again over the same acquisition.!39

"The law of acquisition gives the Deputy Commissioner the
power to acquire property in the likelihood of two situations.
First, if the property is needed. Or, if the property is likely to be
needed. A property is either needed or likely to be needed. But
while acquiring a property the Deputy Commissioner cannot
keep both the alternatives in his pocket. He has to choose
between the two. If he keeps both the options open, then he

132. Md. Mansur Rahman Vs. Province of East Pakistan; 14 DLR 604.

133. Brahmanbari Pourashava Vs. Secretary, Ministry of Land Reforms,
Government of Bangladesh and others; 51 DLR (AD) (1999) 84=7 BLT
(AD) (1999) 95.

134. Motibhai Vithalbhai Patel Vs. State of Gujrat: AIR 1961 Guj 93.

135. Brahmanbari Pourashava Vs. Secretary, Ministry of Land Reforms,
Government of Bangladesh and others; 51 DLR (AD) (1999) 84=7 BLT
(AD) (1999) 95.

136. State of bombay Vs. R.S.Nanji; AIR 1956 SC 294.

137. Sankar Gopal Chatterjee and others Vs. The Additional Commissioner,
Dhaka Division and others; 41 DLR 326.

138. Province of East Pakistan and others Vs. Jogesh Chandra Lodh and
others; 11 DLR (SC) 411.

139. Hakim Ahmadur Rahman Mallik Vs. Province of East Pakistan; 17
DLR (1965) 17.
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does not know whether the property is needed for immediate
use or it is likely to be needed for some future use. The use of
both these alternative expressions in the notice under section
3 is indicative of a lack of application of mind and the notice
under section 3 is liable to be struck down on that ground as
well."140

However in the case of M.A.Salam alias Abdus Salam &
others Vs. Gout. of Bangladesh & others!41 the court found no
legal infirmity in a notice using these two alternatives. In this
case the court observed: "Though the words 'is required’ or
‘'might be required’ have been used but as a matter of fact there
is no ambiguity over the same affording an opportunity to the
petitioner to find fault in the notice of acquisition."

e Acquisition of land in which the Government has
interest

Generally, acquisition in every case must mean transfer of
ownership.!42 However, if the Government has itself an
interest in the land, it has only to acquire the other interest
outstanding therein.’43 In this regard, 'interest' means one or
more of those rights which go to make up ownership. It will
include, for example, mortgage, lease, charge, easement and
the like, but not the right to impose land.144

e Public purpose and insufficient inquiry by the
acquiring authority
If there exists public purpose, it is enough for acquisition,
insufficient inquiry by the acquiring authority into the
existence of public purpose doesn't vitiate an order of
acquisition.145 In the case of Ekramul Huq Vs. Province of East
Pakistan!4% it was held that insufficiency of inquiry, even if it

140. Sankar Gopal Chatterjee and others Vs. The Additional Commissioner,
Dhaka Division and others; 41 DLR 326.

141. 15 BLD 578.

142. Dwarkadas Vs. Sholapur S & W Co.; AIR 1951 Bom 86.

143. Collector of Bombay Vs. Nusserwanji Rattanji Mistri; 1955 SCR 1311.

144. Collector of Bombay Vs. Nusserwanji Rattanji Mistri; 1955 SCR 1311.

145. Province of East Pakistan Vs. Abdus Sobhan Sowdagar; 16 DLR (SC)
38.

146. (1964) 16 DLR (SC) 121.
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is a defect, can be cured by sufficient inquiry after the
objection is made.

e Public purpose and private negotiation

In a case under the (Emergency) Requisition of Property
Act, 1948 (now repealed) it was held that to provide office
accommodation for a village development officer might become
a public purpose if such accommodation was not otherwise
available by private negotiation.147 However this principle laid
down by the High Court Division was overruled by the
Supreme Court in another case where it was held that if the
public purpose does exist, it is not necessary to show that it
could not be served by private negotiation before the
provisions of requisition or acquisition are attracted.148

e Public purpose and selection of the property
The power to select as to which land is to be taken for

public purpose is left to the responsible discretion of the
Government. 149

e Public purpose and area of the property

Discretion lies with the government as to decide how much
land is required for a public purpose. 150

e Public purpose and sanction of the relevant authority

Requirement of law, such as obtaining the permission of
the relevant authority empowered to sanction construction,
must be fulfilled before the order of acquisition made for a
construction alleged to be of public interest. Failure to obtain
such sanction renders the order illegal and tainted with
malafide. 15!

147. Mritunjoy Paul Vs. Province of East Pakistan; 14 DLR 568.

148. Province of East Pakistan Vs. Abdus Sobhan Sowdagar; 16 DLR (SC)
38.

149. State of Punjab and another Vs. Gurdial Singh and others; AIR 1980
SC 319.

150. Abdus Sobhan Sowdagor and another Vs. Province of East Pakistan
and others; 14 DLR (1962) 486.

151. Lutfunnessa Vs. Deputy Commissioner, Dacca; 15 DLR 56.
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e Acquisition at the initiative of the requiring person
and public purpose

The requisitioning authority must "strike a balance"
between the demand made by the requiring person and the
suffering of the expropriated land owner and come to a
conclusion of its own after independent application of mind as
to the area necessary for purpose for which the requisition is
sought to be made.!2 However a requisition is not outside
public purpose simply because it takes place at the instance of
a private party.153

In the case of Sankar Gopal Chatterjee and others Vs. The
Additional Commissioner, Dhaka Division and others!54 it was
held that acquisition for a co-operative society per se is not a
public purpose; the purpose for which the co-operative society
proposes to use the acquired land is the ultimate test for a
decision as to whether the acquisition is for a public purpose
or not.

e Reciprocal interest

Reciprocal interest must be kept in view, whereas it is in
public interest that roads should be widened, it is equally in
public interest to make the barest minimum of invasion upon
individual proprietary rights,155

e To state the public purpose in the body of the notice
u/s 3

The need to state the precise public purpose in the body of
the notice under section 3 is imperative, because under
section 4 of the Ordinance any person interested in the
disputed property has the right to object to the acquisition of
the property challenging the public purpose stated therein, but
if no specific public purpose is stated in the notice, then right
given to the objector under section 4 is rendered nugatory and

152.  Md. Masudul Hossain and another Vs. The Deputy commissioner,
Dhaka and others; 15 BLD (1995) 493

153.  Ekramul Haq Vs. Province of East Pakistan: 15 DLR 249.

154. 41 DLR 326.

155. Momtaz Begum Vs. Province of East Pakistan: 14 DLR 608.
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illusory. 156 The same principle was pronounced in the case of
Munshi Singh and others Vs. Union of India.157 It was also
stated in a case!®® under the (Emergency) Requisition of
Property Act, 1948 (now repealed).

Mentioning the public purpose in the preliminary notice
has to be very particular.!59 In other words, there should be a
broad and understandable statement of public purpose in the
notice. 160

e Description of the property sought to be acquired

In the case of Haji Abdur Rahim Vs. Secretary, Ministry of
Land Administration and Land Reforms!6! it was held: "The
description of the land sought to be acquired are vague,
indefinite, unspecified and uncertain and did not enable the
owners to make an effective objection in writing against the
order of acquisition and the same has rendered the
acquisition proceeding illegal”. But when objection is made
and there is no contention of the description being vague, the
same cannot be a ground for filing a writ petition.!614 The
same was also held in the case of Mrinalendu Pal Vs. Divisional
Commissioner and others. 1618

e To state the actual area needed

In a casel62 under the (Emergency) Requisition of Property
Act, 1948 (now repealed) the court held that the relevant
authority is not authorised to requisition a land the
specification of which would be determined at some further
date after a good deal of fluctuations in the mind of the
authorities as to the location and amount of the land that

156. Sankar Gopal Chatterjee and others Vs. The Additional Commissioner,
Dhaka Division and others; 41 DLR 326.

157. (1973) 1 SCWR 195.

158. Kazi Syedul Hoque Vs. Province of East Pakistan; 8 PLR (Dac) 448.

159. Munshi Singh and others Vs. Union of India; (1973) 1 SCWR 195,

160. Babu Singh and others Vs. Union of India and others; AIR 1979 SC
I713.

161. 46 DLR 378.

161A. Md. Mizanur Rahman Vs. The Deputy Commissioner, Mymensingh
and others: 6 MLR (AD) (2001) 63.

161B. 2 BLC 495.

162. Momtaz Begum Vs. Province of East Pakistan; 14 DLR 608.
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would be required for public purpose. Similar principle was
laid down in another case under the said Act where the court
observed: "The authority requisitioning or acquiring property,
under the compulsive power of the Act, must indicate
definitely what part of the land is required by them. If they
want any specific portion out of a big plot, it is necessary that
an adequate description of the portion sought to be acquired
be given, so as to notify the owner, of the exact extent of
property sought to be taken away."!63 In another casel64
under the (Emergency) Requisition of Property Act, 1948 (now
repealed) the court held that the authority taking land under
the compulsive power must indicate definitely what portion of
the land is required. The same principle was pronounced in
the case of Munshi Singh and others Vs. Union of India.165 In
the case!66 of Amiruddin Ahmed Chowdhury Vs. The Land
Acquisition and others!®7 the court went a step ahead saying
that in case of an order covering an amount of land which
may be needed in future but for which there was no immediate
necessity, the order even in respect of the area for which there
was immediate necessity is illegal because the order operates
as a whole.

What happens when the person whose land is proposed to
be acquired has full knowledge about the exact portion of
land? In a case!®® under the (Emergency) Requisitioh of
Property Act, 1948 (now repealed) it was held that the
argument that the petitioner knew what part of the plot the
authority intended to take is not relevant. What the court has
to see is whether the authority has complied with the duties
imposed on them by the Act. Before issuing requisition order
they must make up their mind as to the specific property
which they require and if they want any specific portion out of
a plot; then, adequate description of the said portion should
be given.

163. Sufia Khatun Vs, Secretary, Revenue Department and others; 20 DLR
(SC) 18.

164. Ralli Brothers Ltd. Vs. Province of East Pakistan; 17 DLR (SC) 629.

165. (1973) 1 SCWR 195.

166. under the (Emergency) Requisition of Property Act, 1948 (now repealed)

167. 15 DLR 51.

168. Ralli Brothers Ltd. Vs. Province of East Pakistan; 17 DLR (SC) 629.
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However in a casel!®9 under the Acquisition and
requisition of Immovable Property Ordinance, 1982, where the
land was ordered to be acquired for the purpose of widening of
a road, the court ignored the above mentioned principles
saying that these arose out of an Act the provisions of which
are different from those of the Acquisition and requisition of
Immovable Property Ordinance, 1982 and held: ‘it could only
be ascertained after the execution of the work as to how much
land will be actually necessary for the purpose.’

However, it is not a requirement of law that in a notice u/s
3 the structure on the land is to be mentioned.170

e Omission to state the name of the owner

Omission to state the name of the owner doesn't affect the
validity of a notice.17!

e Exercise of power u/s 3 in case of acquisition at the
initiative of the requiring person

Conclusion of an agreement between the requisitioning
authority and the requiring person is a sine quo non for the
exercise of power under section 3 of the Ordinance for the
publication of notice of acquisition of property. Where there is
no material to show that the person or the body for whom the
property was sought to be acquired has already entered into
an agreement with the Government before issuing notice of
acquisition under section 3 of the Ordinance, the purported
order of acquisition is not legal."172

e Mode and manner of publication of notice
Notice u/s 3 is to be specific, not vague.173

Section 3 requires that the Deputy Commissioner shall
cause a notice to be published at convenient places on or near

169. M.A.Salam alias Abdus Salam & others Vs. Govt. of Bangladesh &
others; 15 BLD 578.

170. Bai Malimabu Vs. State of Gujrat and others; AIR 1978 SC 515 (517].

171. Peara Akhtar Banu Vs. Additional Deputy Commissioner; (1964) 16
DLR 673.

172. Md. Masudul Hussain and another Vs. The Deputy Commissioner,
Dhaka and others; 15 BLD (1995) 493.

173. Lila Ram Vs. Union ol | .dia and others; 1975 UJ (SC) 697.
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the property in the prescribed form and manner. The
prescribed form and manner has been specified in the
Acquisition of Immovable Property Rules, 1982 wherein it has
been said that a preliminary notice under section 3 is to be in
Form-'A' appended to the Acquisition of Immovable Property
Rules, 1982.174 Moreover, such notice shall be affixed at
convenient places on or near the property sought to be
acquired, with copies of such notices displayed in the Notice
Boards of the Collectorate, Office of the Upazilla Revenue
Officer, Tahsil Office and the Office of the Local Parisad or
Paurashava within the local limits of which such property
situates.175

Publication of notice u/s 3 is a general notice, it is not
required that all the interested persons are to be given
personal notice.!78 In fact, section 3 doesn't provide for any
personal notice.176A

In this regard, use of printed form, in the absence of any
allegation of incorrectness, misdescription etc., is not invalid
in the eye of law.177

When photocopies of the notices were produced by the
petitioner alleging non-service of notice, it can be inferred that
these were served in the manner prescribed by law.178

It is not a requirement of law that in a notice u/s 3 the
structure on the land is to be mentioned.!79

e Constitutionality of the mode and manner of
publication of notice
In the case of M.A.Salam alias Abdus Salam & others Vs.
Gout. of Bangladesh & others!80 the learned Advocate
appearing for the petitioners submitted that the provision of

174. Rule 4.

175. Rule 4(2).

176. Aflatoon and others Vs. Governor of Delhi and others; AIR 1974 SC
2077.

176A_ Noel Gregory Mendes Vs. Deputy Commissioner, Chittagong and others;
6 MLR (AD) (2001) 112.

177. Province of East Pakistan Vs. Azizul Islam; 15 DLR (SC) 160.

178. Anwara Rashid Vs. Deputy Commissioner; 45 DLR 207.

179. Bai Malimabu Vs. State of Gujrat and others; AIR 1978 SC 515 (517).

180. 15 BLD (1995) 578.
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the notice under section 3 of the Ordinance has imposed
unreasonable restriction over the right of the citizen since this
provision doesn’t contemplate the service of notice personally
on the owner or the occupier of the land proposed to be
acquired or requisitioned. The learned Advocate proceeded
with his submission that in this regard the provisions of the
Requisition of Property Act, 1948 and the Land Acquisition
Act, 1894, since repealed, stood the test of fundamental rights
guaranteed under the Constitution but the present legislation
being Ordinance No. II of 1982 having not been placed in
harmonious position with those of the repealed Acts, the
enactment has been made in violation of the right guaranteed
under Constitution and for that matter the High Court
Division in its writ jurisdiction is entitled to and should
examine the question of reasonableness of the provisions
regarding the mode and manner of publication of notices
under sections 3,6,7 particularly the provision of the notice
under section 3 of the Ordinance which has offended the
provision of Article 31 and 42 of the Constitution. However the
Hon'ble Court observed that the rule was neither sought for
nor issued challenging the procedure laid down under the
Ordinance, 1982 and for this reason it refrained from
scrutinizing the constitutionality of any provision of the
Ordinance, 1982. The decision was unaltered even on
appeal.180A

e Second notice after publication of first notice

In a casel®! under the Land Acquisition Act, 1894 (now
repealed) the question arose whether the acquisition authority
is entitled to issue a second preliminary notice for acquisition
of an immovable property for a pubic purpose after the
issuance of first preliminary notice for different public purpose.
The Court held that since there is no provision in the Act to

180A. Abdus Salam Vs. Government of Bangladesh represented by the
Secretary, Ministry of Land Administration and Land Reforms &
others; 5 MLR (2000)(AD) 184.

181. Sahib Dad Khan, Advocate Vs. Commissioner; (1969) 21 DLR (WP)
147.
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prohibit it, it is lawful. The same was held in the case of State
of Madhya Pradesh Vs. Vishnu Prasad Sharma.182

Government can also publish a fresh notice in place of
earlier invalid notice.183 In such a case the latter notice is
taken to supersede the earlier one.184

However, in a case!85 the Indian Supreme Court has held
that an illegal order of acquisition cannot be validated by a
subsequent order of acquisition.186

/ Signature on the notice

In the case of Md. Masudul Hussain and another Vs. The
Deputy Commissioner, Dhaka and others!87 the notice u/s 3
was signed by the Land Acquisition Officer. The petitioner
contended that: the Ordimance provides that the Deputy
Commissioner shall cause the notice to be published; the word
'Deputy Commissioner’ as defined u/s 2(b) includes an
Additional Deputy Commissioner and any officer authorised by
the Deputy Commissioner; but there is nothing in the notice
to show that the Land Acquisition officer was so authorised
by the Deputy Commissioner; this makes the notice of
acquisition without lawful authority. However, the Court
didn't express any opinion as to this contention since it was
otherwise satisfied to dispose the case in favour of the
petitioner.

Murshed & AS Chowdhury, JJ held in a case that rubber-
stamp facsimile signature on printed forms cannot be
described as the conscious passing of an order. 188 In the case
of Azizul Islam vs Province of East Pakistan!89 the High Court
Division held that a rubber stamp is no substitute for the
conscious signature of the person who is required to make the
order; in the printed paper with a rubber-stamp appended to

182. AIR 1966 SC 1593.

183. Girdharilal Amratlal Sodhan Vs. State of Gujrat; AIR 1966 SC 1408.

184. Bhutnath Chatterji Vs. State of West Bengal: (1969) 1 SCWR 797.

185. Under Assam Land (Requisition and Acquisition) Act. 1948.

186. Collector of Kamrup Vs. Kamakhya Ram Barooah: AIR 1965 SC
1301.

187. 15 BLD (1995) 493.

188. Momtaj Begum Vs. Province of East Pakistan; 14 DLR 608.

189. 14 DLR 608.
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it, there is absolutely nothing to indicate that it is, in fact, an
order passed by the authorised to make such an order. In this
case it was observed: "The significant point to remember is
that the value of the signature lies in the fact that the person
signing the order takes the responsibility for it, whereas rubber
stamp can be appended by anybody without the cognizance of
the person, the replica of whose signature the said rubber
stamp purports to be."190 However, this principle was
overruled by the Supreme Court on an appeal wherein their
Lordships held that the High Court's view to the effect that
unless an order of acquisition is issued under the personal
signature of the competent requisitioning authority it cannot
be treated as a valid order is too broadly stated which is not
tenable. In this case it was held that impression of the rubber-
stamp facsimile of the signature of the Authority made by
himself or by a person under his authority makes the order of
his own and valid in law. Illegibility of the signature of a
Gazetted officer or its facsimile could not constitute a valid
ground that it was not a signature at all.19! The same
principle was laid down in the case of Waril Mathar Vs.
Province of East Pakistan.192

In the case of Abdul Aziz Khan Vs. Province of East
Pakistan'93 it was held that an order of requisition made by
the Deputy Commissioner under his own hand cannot be
deemed as bad simply because a copy thereof served on the
party has been signed by some other officer for the Deputy
Commissioner.

e Sections 3 and 15

The provision of section 15 is not directory but mandatory.
Before the Deputy Commissioner acquires the jurisdiction to
publish a notice under section 3 an agreement with the non-
Government requiring body is a sine qua non for the exercise
of such power. It is a condition precedent. It cannot be

190. Observation by Murshed & SD Ahmed, JJ.

191. Province of East Pakistan Vs. Azizul [slam; 15 DLR (SC) 160.
192. 14 DLR 401.

193. (1968) 20 DLR (SC) 83.
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whittled down by any device. It cannot be even accepted that
an acquisition proceeding may be started without any
agreement, but if a subsequent agreement is reached then it
amounts to validation. The principle of subsequent validation
cannot be entertained in a matter where the property rights of
the citizen are involved.194

e Property not to be acquired

Proviso to section 3 says: "no property used by the public
for the purpose of religious worship, graveyard and cremation
: — E——— ————— ——————
ground shall be acquired." If however such a property is
acquired or proposed to be acquired, it is a nullity.195 Against
o 22 2. BUS
an order of acquisition of such property, a suit would lie to the
civil court.196 In this regard, it is worth mentioning that
property used for religious worship means the property where
public assemble for the purpose of worship. It doesn't include
a place where a family deity is installed. 1964

e The acquisition of exempted property and jurisdiction
of Court

According to the proviso to section 3 certain properties are
exempted from any proceeding of acquisition. If, however, an
order of acquisition is made in respect of any such exempted
property, a civil suit would lie to the civil court.197 In this
regard, it is to be kept in mind that the Government itself can
order certain properties exempted from acquisition. In such a
case these properties cannot be acquired unless the order of
the Goyernment is revoked.!98

4. Objection against acquisition : (1) Any person

interested in any property which has been notified under

194. Sankar Gopal Chatterjee and others Vs. The Additional Commissioner,
Dhaka Division and others; 41 DLR 326.

195. Radharaman Jeeu Bigraha Vs. Government of Bangladesh.

196. Sree Sree Radharaman Vs. Govt. of Bangladesh; 17 DLR (1975) 40.

196A. Mrinalendu Pal Vs. Divisional Commissioner and others: 2 BLC 495.

197. Sree Sree Radharaman Vs. Govt. of Bangladesh; 17 DLR (1975) 40.

198. Razab Ali Vs. Province of East Pakistan: (1958) 10 DLR 489 = PLD
1959 Dacca 115.
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section 3 as being needed or likely to be needed for any public
purpose or in the public interest may, within fifteen days after
the publication of the notice, object to the acquisition of the
property. '

(2) Every objection made under sub-section (1) shall be
made to the Deputy Commissioner in writing, and the Deputy
Commissioner shall give the gbjector an Qﬁportunity of being
heard either in person or by an agent and shall, after hearing
all such objections and after making such_further inquiry, if
any, as he thinks necessary, prepare a report !99[within thirty _
days following the expiry of the period specified under sub-
section (1)] containing his opinion on the objections.

200((3) The Deputy Commissioner shall then-

U2) (@) If the property exceeds 20! [fifty] standard bighas
of land, submit the record of the proceedings held
by him, together with his report, for the decision
of the Government; and

?/ If the propert_v does not exceed 202(fifty] bighas of
/ land, submit the record of the proceedings held by

‘him, together with his report, for the decision of
the Dnnsnonal Commissioner:]

203[Provided that if no » objection is raised within the period

specified in sub-section (1), the I;)_éﬁty Commissioner shall,
instead of submittingmm the
of the expiry of the aforesaid period, or within such further
period but not exceeding thirty days:, as the Divisional
Commissioner permits on the request of the Deputz

Cornmlssmner 1n writing] about the acquisition of the property
and such decision of the Deputy Commissioner shall be final.]

199. Added by section 2(a) of Act No. 20 of 1994.

200. Substituted by section 2 of Ordinance XV of 1983.
201. Substituted by section 2(b) of Act No. 20 of 1994.
202. Substituted by section 2(b) of Act No. 20 of 1994.
203. Added by section 2 of Ordinance XXX of 1983.
204. Added by section 2(b) of Act No. 20 of 1994.
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' SYNOPSIS
(r".". Non-specification of public purpose in the notice
¢ u/s 3 and the right u/s 4
e Procedures to be followed by the Deputy
Commissioner in case of an objection against a
notice u/s 3

e Non-specification of public purpose in the notice u/s 3
and the right u/s 4 5

Under section 4 of the Ordinance any person interested in
the disputed property has the right to object to the acquisition
of the property challenging the public purpose stated therein,
but if no specific public purpose is stated in the notice, then
right given to the objector under section 4 is rendered
nugatory and illusory.205

e Procedures to be followed by the Deputy Commissioner

in case of an objection against a notice u/s 3

Any person interested in any property which has been
notified under section 3 as being needed or likely to be needed
for any public purpose or in the public interest may, within
fifteen days after the publication of the notice, object to the
acquisition of the property.296 Such an objection is to be
made to the Deputy Commissioner in writing.?07 The Deputy
Commissioner, on getting the objection, is required to give the
objector an opportunity of being heard either in person or by
an agent and shall, after hearing all such objections and after
making such further inquiry, if any, as he thinks necessary,
prepare a report within thirty days following the expiry of the
period specified under sub-section (1) containing his opinion
on the objections.208

The right of the interested persons to file an objection is a
substantive right and therefore the objector must be given an

205. Sankar Gopal Chatterjee and others Vs. The Additional Commissioner,
Dhaka Division and others; 41 DLR 326.

206. Section 5(1).

207. Section 5(2).

208. Section 5(3).
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opportunity of being heard.29? Where no personal hearing is
given to the appellant, the acquisition proceedings can be
quashed.?10 Where the land belongs to a large number of
persons, each objector is to be given the opportunity of being
heard individually.21!

In this regard the fact that the ultimate decision should be
taken by the Government doesn't relieve the Deputy
Commissioner from his statutory duty to enquire into the
objection and make the recommendation.212

_5. Final decision regarding acquisition : (1) The
213[Government or, as the case may be, the Divisional
Commissioner] after considering the report submitted by the
Deputy Commissioner under section 4(3), shall make a
decision about the acqﬂmny and such
decision of the 214[Government or, as the case may be, the
Divisional Commissioner] shall be final. '

215[Provided that-

(a) where the decision is to be made by the Izikvisionali
Commissioner, it shall be made within fifteen days
from the date of the submission of 7the-réport or
within such further time but not exceeding one
month, as he may think fit for reasons to be
recorded by him in this behalf;

(b) where the decision is to be made by the
Government, it shall be made within a period not
ninety days from the date of the submission of the
report.]

209. Munshi Singh and others Vs. Union of India; (1973) 1 SCWR 195.

210. Farid Ahmad Abdul Samad and another Vs. Municipal Corporation of
the City of Ahmedabad and another; 1976 UJ (SC) 706.

211. Kalumiya Karimmiya Vs. State of Gujrat and others; AIR 1977 SC
497.

212. Shri Mandir Sita Ramji Vs. Governor of Delhi and others; AIR 1974 SC
1868.

213. Substituted by section 3 of Ordinance XV of 1983.

214. Substituted by section 2 of Ordinance XV of 1983.

215. Added by section 3 of Act No. 20 of 1994.
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216[(2) When the Government, the Divisional
Commissioner as the case may be, makes a decision for
acquisition of the property under sub-section (1) or the proviso
to section 4(3)(b) as the case may be, such decision shall be
conclusivé evidence that the property is needed for a public
purpose or in the public interest.]

SYNOPSIS
e [inal decision regarding acquisition, public purpose or
public interest and the Court's intervention
e Consideration of the report submitted by the Deputy
Commissioner by the Government before making the
final decision

e Final decision regarding acquisition, public purpose or
public interest and the Court's intervention

In the case of Md. Masudul Hussain and another Vs. The
Deputy Commissioner, Dhaka and others,”!'7 on behalf of the
respondent it was contended that when a final decision of
acquisition is made under section 5(1) after consideration of
the reports submitted under section 4(3), such decision
becomes final and conclusive evidence that the property is
needed for a public purpose or in public interest. In this regard
the case of Province of East Pakistan Vs. Dr. Azizul Islam?!8 was
cited by the respondent wherein it was held: "Presumption
that official act of requisition had been regularly and properly
performed.-onus would then be upon the person seeking to
challenge the correctness of the recital to show the contrary.”
However the Court was not impressed at this and observed
that: "In the said case the property was requisitioned for the
purpose of rehabilitation of displaced person and therefore on
the very face it assumed the character of the public purpose.”
Then the respondent refereed to the decision reported in 8 DLR
(1956) 210219 and submitted that whether the property is

216. Substituted by section 3 of Ordinance XXX of 1983.

217. 15 BLD (1995) 493.

218. PLD 1963 (SC) 296.

219. Mahamudan Nabi Choudhury & others Vs. The Districl Magistrate and
Collector of Chittagong and others.

—4



34 Acquisition and Requisition of Inmovable Property Manual

required for public purpose or not cannot be questioned in a
court of law. As to this decision, the Court observed: "With the
passage of time and change in the law relating to the
requisition and acquisition of the property, the superior courts
have consistently laid down the principle that if the order of
requisition and acquisition is made without following the
prescribed procedures it is not outside the scope of the
superior court to see whether it is for public purpose or for
collateral purpose or for the benefit of an individual or a group
of individuals."”

Therefore "public purpose’ is a justifiable issue in a court of
law.210 The courts often accept the decisions of the
Government simply because they are reluctant to interfere
with such decisions which have been arrived at after due
consideration; this, however, is not a recognition of the
absolute character of the Government's decision but of the
limits within which it is not practicable to question it.22!

In an Indian case?22 it was held that decision of the
Government is final unless it is colourable.223 In case of
colourable exercise of power while making the final decision of
acquisition, the decision shall be nullity in the eye of law.224

e Consideration of the report submitted by the Deputy
Commissioner by the Government before making the
final decision

The Government is required to consider the report u/s 4(3)
submitted by the Deputy Commissioner before making the
final decision of the acquisition.225 In this regard, unless there
is anything contrary, the presumption is that the Government
has considered such a report before making the final decision
of acquisition.?26 This principle has also been supported in

210. Abdus Sobhan Sowdagar Vs. Province of East Pakistan; 14 DLR 486,

221. Sarat Kumar Kanangoe Vs. province of East Pakistan; 10 DLR 393.

222. under the Land Acquisition Act, 1894,

223. Valjibhai Muljibhai Vs. State of Bobmay; (1964) 3 SCR 686.

224. Raja Anand Brahma Shah Vs. State of Uttar Pradesh; AIR 1967 SC
1081.

225. Section 5(1).

226. Ratilal Shankarbhat and others Vs. State of Gujrat and others; AIR
1970 SC 984,
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the case of Inderjit C. Parekh of Ahmedabad and another Vs.
State of Gujrat and others.227

6. Notice to persons interested : (1) When the
228[Government, the Divisional Commissioner or the Deputy
Commissioner, as the case may be, has made a decision for
acquisition of any property under section 5 or the proviso to
section 4(3)(b), as the case may be,] the Deputy Commissioner
shall cause public notice to be given in prescribed manner at
convenient places on or near such property stating that the
Government, 229[the Divisional Commissioner or the Deputy
Commissioner, as the case may be,] has decided to acquire the
property and intends to take possession thereof and that
claims to compensation for all interests in such property may
be made to him.

(2) Such notice shall state the particulars of the property
to be acquired and taken possession of, and shall require all
persons interested in the property to appear personally or by
agent before the Deputy Commissioner at a time, not being’
earlier than fifteen days after the publication of the notice,
and place mentioned therein and to state the nature of their
respective interests in the property and the amount and
particulars of their claims to compensation for such interests.

(3) The Deputy Commissioner shall also serve notice to the
same effect in the prescribed form on the occupier, if any, of
such property and on all persons known or believed to be
interested therein.

(4) The Deputy Commissioner may also, by notice, require
any such person to make or deliver to him at a time, not being
earlier than fifteen days after the date of service of the notice,
and place mentioned therein a statement containing, so far as
may be practicable, the name of every other person possessing
any interest in the property or any part thereof as
compensation -sharer, mortgagee or otherwise, and of the

227. 1975 UJ (SC) 330.
228. Substituted by section 4(a) of Ordinance XXX of 1983.
229. Inserted by section 4(b) of Ordinance XXX of 1983.
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nature of such interest and profits, if any, received or
receivable on account thereof.

(5) Every person required to make or deliver a statement
under this section shall be deemed to be legally bound to do so
within the meaning of sections 175 and 176 of the Penal Code
(XLV of 1860).

Commentary : A notice under section 6 is to be in Form-
B" appended to the Acquisition of Immovable Property Rules,
1982.230 Section 6(1) requires that the Deputy Commissioner
shall cause public notice to be given in prescribed manner at
convenient places on or near the property sought to be
acquired. The prescribed manner has been stated in the
Acquisition of Immovable Property Rules, 1982 wherein it has
been said that such notice shall be affixed at convenient
places on or near the property sought to be acquired, with
copies of such notices displayed in the Notice Boards of the
Collectorate, Office of the Upazilla Revenue Officer, Tahsil
Office and the Office of the Local Parisad or Paurashava within
the local limits of which such property situates.23! However,
non-service of notice u/s 6(3) is an irregularity and it doesn't
ipso facto render the acquisition proceeding illegal provided it
was for a public purpose and the compensation amount was
adequate and fixed in accordance with law,231A

\J@Eward of compensation by deputy commissioner : (1)

On the date so fixed, or on any other date to which the
enquiry has been adjourned, the Deputy Commissioner shall
proceed to enquire into the statement, if any, which any
person has made pursuant to a notice given under section 6
and into the value of the property at the date of the
publication of the notice under section 3, and into the
respective interests of the persons claiming the compensation
and shall make an award of-

230. Rule 4

231. Rule 4(2).

231A. Abdur Rouf Chowdhury and 4 others Vs. Additional Deputy
Commissioner (Land Acquisition) and others; 3 BLC 330.
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the compensation which in his opinion, shall be
allowed for the property; and

(F] the apportionment of the said compensation
among all the persons known or believed to be
interested in the property, of whom, or of whose
claims, he has information.

@ The award made by the Deputy Commissioner shall,

except as hereinalter provided, be final.
The Deputy Commissioner shall, within seven days
from date of making award of compensation-

fa)"give notice of his award to the person interested;

ﬂ.)}/scnd the estimate of the award of compensation to
the requiring person.

233[(4) The requiring person shall deposit the estimated
amount of the award of compensation with the Deputy
Commissioner in the prescribed manner within sixty
days from the receipt of the estimate.]

232[

SYNOPSIS

e Interference of the higher authorities in making the
award

Assessment of award

Enquiry in assessing compernsation

Mode and manner of giving notice of award
Copy of the award

Stamp duty on the award

Deposit of award-money by the requiring body

e Interference of the higher authorities in making the
award

Under section 7 of the Acquisition and Requisition of
Immovable Property Ordinance, 1982 it is the Deputy
Commissioner who is the authority to make the award.
Section 11 of the Land Acquisition Act, 1894234 (now

232. Substituted by section 4 of Act No. 20 of 1994,
233. Substituted by section 4 of Act No. 20 of 1994.
234. Act No. I of 1894,
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repealed) corresponds to this section. However under this
section of the repealed Act, it was the Collector who was to
make the award. In a case23% under the said repealed Act, it
was pointed out: "In order to vitiate the award it must be
shown that the assessment was not what the Collector had
determined but was dictated by the superior authority." In this
regard, the mere fact that there was correspondence to show
that the award was approved by the superior authority is not
enough to vitiate the award.?36

e Assessment of award

Under section 7 the Deputy Commissioner is to make the
award and while making it he must determine the
compensation on matters as mentioned in section 8. The
question of agreement between the Awardee and the Requiring
Body is not very relevant within the scheme of the Ordinance
in this regard. This is unlike the provision in the (Emergency)
Requisition of Property Act, 1948.237

Requiring persons do not come into the picture at the time
of assessment of compensation.238

e Enquiry in assessing compensation

Enquiry by the Deputy Commissioner in assessing
compensation is administrative in nature. Thus it is open to
him to take into account all the available information for the
purpose of forming true estimate of thew compensation to be
awarded.239

e Mode and manner of giving notice of award.

A notice of award under section 7 is to be in Form-'C'
appended to the Acquisition of Immovable Property Rules,
1982.240

235. Sh. Muhammad Saeed Vs. Deputy Commissioner, Karachi; (1969) 21
DLR (WP) 297.

236. Sh. Muhammad Saeed Vs. Deputy Commissioner, Karachi; (1969) 21
DLR (WP) 297.

237. Khaled Akbar Vs. Government of Bangladesh & others; 42 DLR 66.

238. Pakistan Oxygen Ltd. Vs. Province of East Pakistan; 20 DLR 928.

239. Collector of Karachi Vs. Haji Gola; (1965) 17 DLR (WP) 116.

240. Rule 4. .
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e Copy of the award

No person claimifng any interest under any such award
shall be liable to pay any fee for a copy of the same.24!

e Stamp duty on the award

Generally an award is an instrument chargeable with
stamp duty.242 But an award of compensation by Deputy
Commissioner u/s 7 of the Acquisition and Requisition of
Immovable Property Ordinance, 1982 is exempted from such
stamp duty.?43

e Deposit of award-money by the requiring body

The Ordinance provides that the requiring body shall
deposit the estimated amount of the award of compensation
with the Deputy Commissioner in the prescribed manner
within sixty days from the receipt of the estimate.243A But
whether the requiring body has paid the amount within a
specified time is a matter between the government and the
requiring body. The awardee has no business to enquire about

it.243B
<ol

~ 8. Matters to be considered in determining

compensation : @ In determining the amount of

compensation to be awarded for any property to be acquired
under this Part, the Deputy Commissioner shall take into

consideration-
-4 (@/the market value of the property at the date of

publication of the notice under section 3:

Provided that in determining such market value, the
Deputy Commissioner shall take into account the average

value, to be calculated in the prescribed manner, of the
- C o

241. Section 42.

242. Item no. 12 of the Schedule 1 to the Stamp Act, 1899.

243. Section 42.

243A. Section 7(4).

243B. Md. Alauddin Khandaker Vs. Government of Bangladesh: 20 BLD
(AD) (2000) 147 = 4 BLC (AD) 251 = 4 MLR (1999) (AD) 387,
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propertles of similar description and with similar advantages
151__ f the v1cm1ty durlng g__llf_:__ twelve m months preceding the date of
publication of the notice under section 3

|

J

{ b)

7
s({zif

(e)

/
-

the damage that may be sustained by the person
interested, by nature of the taking of any standing
crops or trees ‘which may be on the property at the
time of taking possession thereof by the Deputy
Commissioner;

the damage that may be sustained by the person
interested, at the time of taking possession of the
property by the Deputy Commissioner, by reason of
severing such property from his other propcrty ty;

the damage that may be sustained by the person
interested, at the time of taking possession of the
property by the Deputy Commissioner, by reason of

the acquisition mjurlously a‘ffectmg his other

properties, movable or immovable, in any other
o

smanner, or his earnings; A {_~

if in consequence of the acquisition of the property,
the person interested is likely to be compelled to
change his residence or place of business, the
reasonable expenses, if any, incidental to such
change; and )

the damage that may be resulting from diminution
of the proﬁts of the property between the date of
the service of notice under section 6 and the date of
taking possession of the property by the Deputy

Commissioner.

zf;m addition of the market value of the property as

provided in sub-section (1), the Deputy Commissioner shall in
every‘case award a sum of 244 [fifty] per centum on such
market value in consideration of the compulsory nature of the
acquisition.

244. Substituted by section 2 of Act No. 25 of 1993.
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SYNOPSIS
Determination of compensation
Clause (a) of section 8(1)
Burden of proof regarding market-value
Clause (b) of section 8(1)
Clause (d) of section 8(1)
Inadequacy of compensation and Writ jurisdiction
of the HCD

e Non-compliance of the provisions prescribed for
determining compensation

e Determination of compensation

While making the award the Deputy Commissioner must
determine the compensation in accordance with section 8 of
the Ordinance. The question of agreement as set up by the
opposite party between the Awardee and the Requiring Body is
not very relevant within the scheme of the Ordinance.245
Considerations, relevant to fixing price for purpose of a pre-
emption suit are wholly irrelevant in fixing the amount of
compensation in case of acquisition of an immovable
property.246 In determining compensation the purpose for
which the land is acquired cannot be taken into
consideration.247

e Clause (a) of section 8(1)

According to proviso to section 8(a) in determining market
value, the Deputy Commissioner shall take into account the
- average value, to be calculated in the prescribed manner, of
the properties of similar description and with similar
advantages in the vicinity during the twelve months248
preceding the date of publication of the notice under scction
3,249 [n this regard the manner of calculating such average

045. Khaled Akbar Vs. Government of Bangladesh & others; 42 DLR 66.

246. (1956) PLR (WP) 1834,

247. Specila Land Acquisition Officer Vs. T. Adinarayan Setty: AIR 1959 SC
429.

248. This time was twenty months in 1948 Act. Section-7(e).

049. Smt. Padma Uppal Vs. State of Punjab and others; 1976 UJ (SC) 775.
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value has been provided by the Acquisition of Immovable
Property Rules, 1982 wherein it has been said that in
calculating the market value of any property for the purpose of
clause (a) of sub-section (1) of section 8, in the case of land,
the average value of per acre of land transferred shall be
calculated from the total amount of sale figures divided by the
total quantity of land transferred.?50 Moreover, in case of
acquisition of any building, including pucca or kutcha, the
market value shall be determined keeping in view the cost of
construction, cost on development of land including
approaches and depreciation of building in consultation with
public works department.251
It is to be noted in this regard that the valuing authority
should take note of any special feature or potentiality which
the property under acquisition may possess, because the
market value of such property shall be the average value of the
properties of a similar description and having similar
advantages in the vicinity during a particular time.252 In other
words, where the land to be valued possesses some unusual or
unique feature as regards its position of its potentialities,
these features must be taken into consideration while
determining compensation.253 Generally, the nature of the
land, its present use, its capacity for a higher potentiality, its
precise location in relation to adjoining land, the use of the
adjoining land and its impact on the land acquired are the
features demanding such consideration.254 In this regard size
of the plot of the land can also be a feature demanding
consideration since small plots generally fetch a higher value
than large plots for the simple reason that there are more
ready purchasers of small plots as they require less

250. Rule 8(2).

* 251. Rule 8(3).

252. Province of East Pakistan (now Bangladesh) Vs. Fazlur Rahman: 26
DLR 255.

253. Hitkarini Sabha, Jabalpur Vs. Corporation of the City of Jabalpur and
others; (1972) 1 SCWR 969.

254. Adusumilli Gopalkrishna Vs. Special Deputy Collector (Land
Acquisition); AIR 1980 SC 1870.
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investment.255 However, in certain circumstances very tiny
plots demand for less compensation.?°® Sometimes the
prospect of the land can also be taken into account.257

In case of acquisition of any building, including pucca or
kutcha, the market value shall be determined keeping in view
the cost of construction, cost on development of land
including approaches and depreciation of building in
consultation with public works department.

If, the lands the sale prices of which at a particular date
have been proved before the valuing authority for working out
the average value of the land under acquisition are not of the
same description or do not have the same advantage, the
valuing authority is to take note of the said fact and has a
certain amount of discretion in fixing the valuation of the
land after having due regard to the said special feature or
advantage. There should be no speculation or flight of
imagination in ascertainment of such valuation. But having
regard to the particular facts of each case certain amount of
guesswork cannot be avoided.?%® This is because there is an
element of guesswork inherent in most cases involving the
determination of market value.?%9

In this regard the fact that some co-claimant accepts the
award cannot be a basis of justifying the determination of
market value.250

In determining market value of the property, any
improvement on the land by the owner after publication of
notice u/s 3 cannot be considered.26!

955. Radhakishan Laxminarayan Vs. Collector of Akola; (1968) 1 SCWR
692.

256. Collector of Lakhimpur Vs. Bhuban Chandra Dutta; 1971 UJ (sC)
274.

257. Ebrahim Akbarali and others Vs. District Deputy Collector,
Pandharpur Division, District Sholapur; (1969) 2 SCWR 635.

258. Province of East Pakistan (now Bangladesh) Vs. Fazlur Rahman; 26
DLR 255.

259. Shamalbhai Lalubhai Patel Vs. Additional Special Land Acquisition
Officer; (1976) 4 SCC 513.

260. State of Mysore Vs. Narendranath Patil and others; (1967) 1 SCWR
954.

261. State of Madhaya Pradesh Vs. Vishnu Prasad Sharma: AIR 1966 SC
1593.
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e Burden of proof regarding market-value

The acquiring authority is to prove what should be the
market-value and if they prove any market-value and if that is
not considered sufficient by the person interested, then the
burden will shift on him to prove what should be the proper
market-value.262

e Clause (b) of section 8(1)

In determining the amount of compensation to be awarded
for any property to be acquired under this Part, the Deputy
Commissioner shall take into consideration the damage that
may be sustained by the person interested, by nature of the
taking of any standing crops or trees which may be on the
property at the time of taking possession thereof by the Deputy
Commissioner.263 However where the trees which stood on the
land were planted by the Government itself in pursuance of its
scheme of afforestation of the lands and the entire income of
the trees were appropriated by the Government and there is no
evidence that any trees were planted by the owner and indeed
there is hardly any reliable evidence to show that the owner
was receiving any particular income by selling the wood or
timber of the felled trees, the value of the trees is not to be
considered in assessing the award of compensation.264

e Clause (d) of section 8(1)

According to this clause, the damage that may be
sustained by the person interested, at the time of taking
possession of the property by the Deputy Commissioner, by
reason of the acquisition injuriously affecting his other
properties, movable or immovable, in any other manner, or his
earnings shall be taken into consideration in determining
compensation.

262. Nazir Ahmed Vs. Province of East Pakistan: 14 DLR 867.

263. Clause (b) of section 8(1)

264. Raja Niranjan Singh and another Vs. State of U.P. and others; 1979
UJ (SC) 245 (246).
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This provision was also present in the Land Acquisition
Act, 1894 (now repealed).?55 In a case266 under the said
repealed Act, the Court observed that compensation may be
granted for the period during which the owner was out of
possession because of acquisition. In this case compensation
was awarded for future income for 20 years of 3 go-downs on
the acquired land. But the Court held that the owner is
entitled to be compensated for the loss of income which he
sustained or is likely to sustain because of taking away the
land from his possession before the payment of compensation.

e Inadequacy of compensation and Writ jurisdiction of
the HCD

For inadequacy of compensation awarded by the Deputy
Commissioner, there is a separate forum open for the
interested persons and therefore it cannot be a ground for the
interference of the HCD exercising its writ jurisdiction.?67 The
same principle was pronounced in the case of Dost Mohammad
Vs. Province of East Pakistan.?%8 In an Indian case it was held
that however repugnant the law might be to the general sense
of justice, it is not possible for the Court to examine its
content on question of quantum of compensation.269

e Non-compliance of the provisions prescribed for
determining compensation

If the Deputy Commissioner having jurisdiction to
determine compensation doesn't determine it in accordance
with the provisions prescribed for such determination, it is an
error in exercise of his jurisdiction and in such a position the
award cannot be regarded to be one without jurisdiction and a
nullity.270 However, in such a case, on certain conditions, an

265, Section 23(1).

266. Province of East Pakistan Vs. Fazlur Rahman; (1974) 26 DLR 255.

267. M.A.Salam alias Abdus Salam & others Vs. Govt. of Bangladesh &
others; 15 BLD (1995) 578.

268. 16 DLR 281.

269. State of Bihar Vs. Kameshwar Singh; AIR 1952 SC 252.

270. Bangladesh Vs. Md. Ishaque being dead his heirs Lakhaxmi Bibi and
others; 45 DLR (1993) 223,
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application can be made to the Arbitrator for revision of the

award.27/
&:{Matters not to be considered in determining
compe

nsation : In determining the amount of compensation
to be awarded for any property to be acquired under this Part,
the Deputy Commissioner shall not take into consideration-
the @g ece of urgency which has led to the acquisition;
W  of the persons interested to part
“ with the property to be acquired;

/é any damage that may be sustained by him which, if
ecaused by a private person, would not render such
person liable to a suit;

d) any damage which is likely to be caused to the property
to/be acquired, after the date of service of notice under
ection 6, by or in consequence of the use to which it
will be put;
any increase to the value of the property to be acquired
likely to accrue from the use to which it will be put
when acquired; or

any alteration or improvement in, or disposal of, the

property to be acquired, made or effected without the

sanction of the Deputy Commissioner after the date of

publication of the notice under section 3.

SYNOPSIS
e Clause (a) of section 9
o Clause (f) of section 9
e Clause (a) of section 9
In determining compensation the purpose for which the
land is acquired cannot be taken into consideration.272
e Clause (f) of section 9
In determining compensation, any improvement on the
land by the owner after publication of notice u/s 3 cannot be
considered.273

271. Section 28.

272. Specila Land Acquisition Officer Vs. T. Adinarayan Setty: AIR 1959 5C
429.

273. State of Madhaya Pradesh Vs. Vishnu Prasad Sharma; AIR 1966 SC
1593.
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Payment of compensation : (1) On making an award
under section 7, the Deputy Commissioner shall, before taking
possession of the property, tender payment of the
compensation awarded by him to the persons entitled thereto
according to the award, and 274 [shall, unless prevented by
some-one or more of the contingencies mentioned in sub-
section (2), pay it to them within sixty days from the date of

deposit by the requiring person of the estimated amount of
comLsatlon under section 7(3 ’YLL I

(2) If the persons entitled to compensation do not consent
_to receive it, or if there be no person competent to receive the
(‘ompensatmn or if there be any dispute as to title to receive
the compensation or as to the apportionment of it, the Deputy
ngw{wcompellsann in
a deposit account in the Public account of the Repul Republic which
shall be deemed payment for the purpose of taking over
possession of the property without any prejudice to the claim
of the parties to be determined by the Arbitrator:

Provided that any person admitted to be interested may
receive such payment under protest as to the sufficiency of the
amount:

Provided further that no person who has received the
amount otherwise than under protest shall be entitled to
make any application under section 28:

Provided further that nothing herein contained shall affect
the liability of any person, who may receive the whole or any
part of the compensation awarded under this Part, to pay the
same to the person lawfully entitled thereto.

275[10A. Payment of compensation to bargadar :
Notwithstanding anything contained in this Ordinance, when
the property acquired under this Part contains standing crops
cultivated by bargadar, such portion of the compensation as
may be determined by the Deputy Commissioner for the crops
shall be paid to the bargadar in cash.

274. Substituted by section 5 of Act No. 20 of 1994.
275. Added by section 6 of Act No. 20 of 1994,
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Explanation: In this section ‘bargadar’ means a person who
under the system generally known as adhi, barga or bhag
cultivates the land of another person on condition of
delivering a share of produce of such land to that person.]

11. Acquisition and possession : (1) When the
compensation mentioned in the award has been paid or is
deemed to have been paid in pursuance of section 10, the
property shall stand acquired and vest absolutely in the
Government free from all encumbrances, and the Deputy
Commissioner shall thereupon take possession of the
property. :

(2) Immediately after the acquisition of the property under
sub-section (1), a declaration by the Deputy Comimissioner in
the prescribed form to that effect shall be published in the
Official Gazette.

SYNOPSIS
e Acquisition and encumbrances
e Declaration under section 11(2)

e Acquisition and encumbrances

When an immovable property is acquired, it is acquired free
from all encumbrances and all rights of any kind whatsoever
in this property are extinguished, but the public retains its
right over the portion not acquired.276 Therefore, after
absolute vesting of the property to the government, the
government can validly ignore any contract concluded before
the acquisition between the owner of the property and a third
party creating a person right of the third party to the
property.277 This principle was followed in the case of State of
U.P. Vs. Anand.278 If in any case any contract concluded before
acquisition be binding upon the state, the remedy of the
aggrieved person is to bring a suit for enforcement of the
contract but no constitutional remedy would be available to

276. Abdus Sobhan Chowdhury Vs. Fazlur Rahman Chowdhury: (1957) 9
DLR 467.

277. Amar Singh Vs. State of Rajasthan; (1955] 2 SCR 303.

278. AIR 1967 SC 661.
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him as no fundamental right is infringed by not performing the
contractual obligation.279

e Declaration under section 11(2)

Section 11(2) requires that immediately after the
acquisition of the property under sub-section (1), a declaration
by the Deputy Commissioner in the prescribed form to that
effect shall be published in the Official Gazette. This
declaration shall be made in Form 'D' appended to the
Acquisition of Immovable Property Rules, 1982.280 [n a fit case
the High Court Division can direct the publication of such
Gazette.28! '

12. Abatement or revocation of acquisition
proceedings : 282[(1) Notwithstanding anything contained in
this Ordinance, where in any case the estimated amount of
compensation has not been deposited by the requiring person
for acquisition of any property under section 5 within the
period specified in section 7(4), all proceedings in respect of
such acquisition shall, on the expiry of that period, stand
abated and a declaration by the Deputy Commissioner to that
effect shall be published in the Official Gazette.]

(2) 283 [The Deputy Commissioner may, with the prior
approval of the Government, by notification in the Official
Gazette, revoke all proceedings in respect of acquisition of any
property at any time before the payment of compensation.]

(8) When any proceedings stand abated or are revoked, the
Deputy Commissioner shall make an award determining the
amount of compensation due for the damage suffered by the
owner in consequence of the notice or of any proceedings
thereunder and the costs reasonably incurred by him in the
prosecution of the proceedings under this Part relating to the
said property and shall pay the compensation accordingly.

279. Shantabai Vs. State of Bombay; AIR 1958 SC 532.
280. Rule 5.

281. Writ Petition No. 1004 of 1980. (unreported)

282. Substituted by section 7 of Act No. 20 of 1994.
283. Substituted by section 7 of Act No. 20 of 1994.

—5
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SYNOPSIS
e Abatement of acquisition proceedings
e Revocation of acquisition proceedings

e Award of compensation in case of abatement or
revocation of acquisition proceedings

e Abatement of acquisition proceedings

Section 12(1) requires that where in any case the
estimated amount of compensation has not been deposited by
the requiring person for acquisition of any property under
section 5 within the period specified in section 7(4), all
proceedings in respect of such acquisition shall, on the expiry
of that period, stand abated and a declaration by the Deputy
Commissioner to that effect shall be published in the Official
Gazette.

Such a declaration is to be in Form 'E' appended to the
Acquisition of Immovable Property Rules, 1982284

In the case of Bangladesh Vs. Subash Chandra Das?8% it
was held that the provision of section 12 will come into play
only when the compensation is not paid or not kept in deposit
account under section 10(1). This principle was unaltered on a
review petition.286 The same was held in the case of Alauddin
Khandlker (Md.) Vs. Secretary, Ministry of Land and others.286A

e Revocation of acquisition proceedings

Section 12(2) requires that The Deputy Commissioner,
with the prior approval of the Government, if the property
exceeds ten standard bighas of land, or with the prior approval
of the Divisional Commissioner, if the property does not exceed
ten standard bighas of land, may, by notification in the
Official Gazette, revoke all proceedings in respect of acquisition
of any property at any time before the payment of
compensation.

284. Rule 6.

285. 46 DLR (AD) 63 = 2 BLT (AD) 30.

286. Subash Chandra Das & others Vs. Bangladesh: 16 BLD (AD) (1996)
119,

286A. 4 BLC (AD) 251.
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Such a notification is to be in Form 'F' appended to the
Acquisition of Immovable Property Rules, 1982.287

Revocation must be made before the payment of
compensation.288 There is no scope for the Govt. to withdraw
any property from acquisition after the payment of
compensation.289

e Award of compensation in case of abatement or
revocation of acquisition proceedings

In case of abatement or revocation of acquisition
proceedings, the owner of the land is entitled to an award of
compensation in accordance with sub-section 3 of section 12.
However, the damage suffered has to be specifically pleaded
and proved.289A

\la( Acquisition of part of a house or building : The
provisions of this Part shall not be applied for the purpose of
acquiring a part only of any house, manufactory or other
building, if the owner desires that the whole of such house,
manufactory or building should be so acquired:

Provided that the owner may, at any time, before the
Deputy Commissioner has made his award under section 7, by
notice in writing withdraw or modify his expressed desire that
the whole of such house, manufactory or building should be
so acquired:

Provided further that, if any question arises as to whether
any property proposed to be under this Part does not form part
of a house, manufactory or building within the meaning of
this section, the decision of the Deputy Commissioner shall be)
final. -

Commentary : This object of this section is to give to the
owner the option whether he would like part to be acquired.
The Government cannot acquire part of a house, manufactory

287. Rule 6.

288. Bangladesh Vs. Commercial Trust of Bangladesh Ltd. And others; 46
DLR (AD) (1994) 89.

289. Abdul Mannan Vs. Ministry of Land Administration and Land Reform,
Govt. of Bangladesh; 27 DLR 597.

289A. Khaleda Akhter Vs. Bangladesh: 2 BLT (AD) 59,

A- RO820
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or building if the owner objects it.290 Therefore the owner is
entitled to make an objection against acquisition of a part of a
house, manufactory or building. However such objection
cannot be made after the award of compensation.291

14. Acquisition of property at the cost of a person
other than the Government : Where the provisions of this
Part are applied for acquiring any property at the cost of any
fund controlled or managed by a person other than the
Government, the charges of and incidental to such acquisition
shall be defrayed from or by such fund or person.

15. Transfer of acquired land to the requiring person
other than the Government : (1) When any property is
proposed to be acquired for any person other than the
Government, such person shall enter into an agreement with
the Government in such form as may be prescribed before a
notice under section 3 is published.

(2) When the property in respect of which an agreement
has been entered into with a person under sub-section (1) is
acquired under section 11, the Government shall, on the
performance by such person of his part of the agreement,
transfer the property to the person by executing a deed in such
form as may be prescribed and in accordance with law for the
time being in force.

SYNOPSIS

e Agreement between the requiring person and the
govt. before publication of notice u/s 3.

e Deed of transfer

. @ Agreement between the requiring person and the govt.
before publication of notice u/s 3.
The provision of section 15 is not directory but mandatory.
Before the Deputy Commissioner acquires the jurisdiction to
publish a notice under section 3 an agreement with the non-

290. M/S Harsookdas Balkissendas Vs. First Land Acquisition Collector and
others; (1975) 1 SCWR 544.
291. State of Bihar Vs. Kundan Singh; AIR 1964 SC 350.
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Government requiring person is a sine qua non for the
exercise of such power. It is a condition precedent. It cannot
be whittled down by any device. It cannot be even accepted
that an acquisition proceeding may be started without any
agreement, but if a subsequent agreement is reached then it
amounts to validation. The principle of subsequent validation
cannot be entertained in a matter where the property rights of
the citizen are involved.292

This agreement shall be in Form 'G' appended to the
Acquisition of Immovable Property Rules, 1982.293

e Deed of transfer

Section 15(2) requires that When the property in respect of
which an agreement has been entered into with a person
under sub-section (1) is acquired under section 11, the
Government shall, on the performance by such person of his
part of the agreement, transfer the property to the person by
executing a deed in such form as may be prescribed and in
accordance with law for the time being in force.

Such a deed shall be in Form 'H' appended to the
Acquisition of Immovable Property Rules, 1982294 The
requiring person shall be liable to pay stamp-duty and other
charges incidental to the execution of this deed in accordance
with the existing laws for the time being in force.295

16. Recovery of compensation in certain cases : When
any compensation is paid in excess of the amount payable or
when any compensation is paid to a person other than the
rightful owner, the amount of such excess or wrong payment
shall be recoverable as a public demand.

17. Use of acquired property : (1) No property acquired
under this Part shall, without the prior approval of the

292. Sankar Gopal Chatterjee and others Vs. The Additional Commissioner,
Dhaka Division and others; 41 DLR 326.

293. Rule 7(1).

294, Rule 7(2).

295. Rule 7(2).



54 Acquisition and Requisition of Inmovable Property Manual

Government, be used for any purpose other than the purpose
for which it is acquired,

(2) If any acquiring person uses any acquired property in
contravention of the provisions of sub-section (1), or does not
use it for the purpose for which it is acquired, he shall be
liable to surrender the property to the Deputy Commissioner
on being directed by him to do so.

SYNOPSIS
e Use of acquired property
e Claim for release of unutilised acquired property

e Use of acquired property

Under section 17 no property acquired under the
Ordinance shall be used for any purpose other than the
purpose for which it is acquired, without the prior approval of
the Government.296 However, where the competent authority
had taken possession of land for one purpose, they can when
by law empowered use it or direct its use for another purpose,
provided that other purpose come within the ambit of the
purpose, named in the law and to continue in possession for
that other purpose.297 In formulating the said principle the
Court relied upon an English case.?98

In other words, once a property has been validly acquired
for a public purpose, then even if the property be utilised for a
different purpose, the acquisition shall not stand void.299

e Claim for release of unutilised acquired property

Claim for release of unutilised acquired land is not a vested
right and as such the failure of the requiring body to utilise
the land within 3 years from the date of acquisition in view of
the decision of the Government creates no Constitutional
right in the petitioners who claim for release of such land.300

296. Sankar Gopal Chatterjee and others Vs. The Additional Commissioner,
Dhaka Division and others; 41 DLR 326.

297. Badal Rani Misra Vs. Bangladesh; 27 DLR (AD) (1975) 65.

298. Gordon, Dadds & Co. Vs. Morris and others; (1945) 2 AELR 616 at
622.

299. Brahmanbari Pourashava Vs. Secretary, Ministry of Land Reforms,
Government of Bangladesh and others; 51 DLR (AD) (1999) 84=7 BLT
(AD) (1999) 95.

300. Jamir Ali (Md) and others Vs. Secretary, Ministry of Land & others; 52
DLR (AD) (2000) 176.
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= Part III
)~ Requisition
. Requisition of property : (1) When any property is
reqmred temporarily for any public > purpose or in the public
interest, the Deputy Commissioner may, with the
approval of the Government, by order in writing, requisite it:

= Provided that no such approval shall be necessary in the
case of emergency requlremeni of any property.. ,/

Provided further that, save in the case of emergency
requirement for thg_ purposes of mainte e of transport or
communication system, Jio property which is bona fide used
by the owner thereof as the residence of himself or his family
or which is used either for M by the public or as
an educational institution or orphanage or as a hospital,
public library, graveyard or_cremation gmggd shall be
Fequisitioned. = “.‘—‘
V.. Where an order made under sub-section (1) has been
served, the Deputy Commissioner may take possession of the
requisitioned property-

(ﬁ) in the case of emergency requirement for the purpose

‘ of maintenance of transport or commu?ngation

system, at any time after the date of service of the

rder,
(b//0 in any other case, after the expiry of thirty days from
the date of service of the order,
and may use the property for the purpose for which it has
been requisitioned.

3) Except with the prior approval of the Government, no
property shall be kept under requisition for a period exceeding
two_years from the date of taking over of possession of such
_property.

SYNOPSIS
e Public purpose or public interest- A precondition for
requisition
e Alteration of public purpose
e The question of public interest and jurisdiction of
Court
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e Public purpose & Public interest- Meaning:

To state the public purpose or public interest in an
order of requisition

Meaning of the term 'require’

Approval-of the Government

Application of mind by the requisitioning authority
Public purpose and insufficient inquiry by the
requiring authority

Public purpose and private negotiation

Public purpose and selection of the property

Mode and manner of service of notice

Signature on the notice

Omission to state the name of the owner

Property not to be requisitioned

e Public purpose or public interest- A precondition for
requisition:

Requisition of property for private purpose is illegal.30!

As between individuals, no necessity, however great, no
exigency, however imminent, no improvement, however
valuable, no refusal, however unneighbourly, no obstinacy,
however extravagant, can compel or require any man to part
with an inch of his estate".302

No citizen can be asked to part with his property even
temporarily unless it is necessary for public purpose. Every
citizen has a fundamental right to enjoy his property subject
to the exercise of state power of eminent domain over it only
when it is necessary for a public purpose.303

Even if 'public purpose’ is not expressly demanded in law
as a precondition of acquisition or requisition, it can be
impliedly taken as a condition precedent.304

301. Radha Kanta Banik Vs. Province of East Pakistan; 22 DLR (SC) 166.

302. Razab Ali Vs. Province of East Pakistan: 10 DLR 489=PLD 1959
Dacca 115.

303. Abdur Rouf Vs. Government of East Pakistan; 22 DLR 193,

304. Bishan Das Vs. State of Punjab; AIR 1961 SC 1570.
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However when the Government decides to require a land
for a public purpose, the fact that the owner of the land
intended to use the land for another public purpose is quite
immaterial,305

e Alteration of public purpose

The authority cannot alter the public purpose mentioned
in a notice u/s 18 without giving a fresh notice.308

e The question of public interest and jurisdiction of
Court

In the case of Md. Masudul Hussain and another Vs. The
Deputy Commissioner, Dhaka and others,397 on behalf of the
respondent it was contended that the decision of the
government is conclusive evidence that the property is needed
for a public purpose or in public interest. In this regard the
case of Province of East Pakistan Vs. Dr. Azizul Islam398 was
cited by the respondent wherein it was held: "Presumption
that official act of requisition had been regularly and properly
performed--Onus would then be upon the person seeking to
challenge the correctness of the recital to show the contrary.”
However the Court was not impressed at this and observed
that: "In the said case the property was requisitioned for the
purpose of rehabilitation of displaced person and therefore on
the very face it assumed the character of the public purpose.”
Then the respondent refereed to the decision reported in 8 DLR
(1956) 210399 and submitted that whether the property is
required for public purpose or not cannot be questioned in a
court of law. As to this decision, the Court observed: "With the
passage of time and change in the law relating to the
requisition and acquisition of the property, the superior courts
have consistently laid down the principle that if the order of
requisition and acquisition is made without following the

305. R.L.Arora Vs. State of Uttar Pradesh; AIR 1964 SC 1230.

306. 9 PLR (Dac) 557.

307. 15 BLD (1995) 493.

308. PLD 1963 (SC) 296.

309. Mahamudan Nabi Choudhury & others Vs. The District Magistrate and
Collector of Chittagong and others.
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prescribed procedures it is not outside the scope of the
superior court to see whether it is for public purpose or for
collateral purpose or for the benefit of an individual or a group
of individuals."

In another case it was held that if from the pleadings it
can be seen that the purpose doesn't appear to be in public
interest, the civil court's jurisdiction is not ousted by section
44 of the Ordinance.319 However, when the government
acquires land for its own purpose or for the purpose of a
statutory body, the scope of enquiry into public purpose is
limited.3!! The same principle was held in the case of Babu
Barkya Vs. The State of Bombay.3!'2 The Privy Council in the
case of Hamabai Frainji Patil Vs. Secretary of State313 went so
far as to say that taking property for a state or Government is
always for a public purpose.

However, The power to select as to which land is to be
taken for public purpose is left to the responsible discretion of
the Government.314

Moreover, the discretion lies with the Government to
decide the priority between two or more public purposes.315

Similarly, the discretion lies with the government as to
decide how much land is required for a public purpose.216 The
same principle was pronounced in the case of Radha K. Banik
Vs. Progimé of East Pakistan.317

e Public purpose & Public interest- Meaning:

“The meaning of the terms 'public purpose'3!8 and 'public
interest'3!? are undoubtedly hard to define.

310. Ali Jan Khan Vs. Bangladesh: 37 DLR (AD) 161.

311. Md. Ismail & others Vs. Govt. of Bangladesh & others; 34 DLR (1982)
4.

312. AIR 1960 SC 1203.

313. 42 1A 44.

314. State of Punjab and another Vs. Gurdial Singh and others; AIR 1980
SC 319.

315. Smt. Somawanti Vs. State of Punjab; AIR 1963 SC 151.

316. Abdus Sobhan Sowdagor and another Vs. Province of East Pakistan
and others; 14 DLR (1962) 486.

317. 20 DLR 818.

318. Tej Ram Jag Ram Vs. Union of India; AIR 1959 Pun 478.

319. State of Bihar Vs. Kameshwar Singh; AIR 1952 SC 252.
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There can be no exhaustive definition of a public purpose,
and the answer to the question whether a purpose is public or
not, will depend on the object to be achieved by the
requisition.320

Meaning of the term 'public purpose’ or 'public use’ is
flexible and must be interpreted with reference to the
circumstances prevailing at a particular time.32! In other
words, the question whether a particular scheme is for a
public purpose or not will depend upon the facts of the
particular case.322 e

Pubhc Purpose' as defined on Willoughby's Constitution of
the United States32% as quoted in the case of Sk. Aminuddin
and another Vs. Deputy Commissioner and others324 is as such:
‘A pubhc purpose is one in which the interest of the public is
dlrectly and pnmanly concerned.’ '

In another case325 'public purpose or public interest’ was
interpreted to mean "the benefit of the whole community who
are directly and vitally concerned.” The same principle was
pronounced in the case of Arnold Rodricks Vs. State of
Maharashtra.326

Mere state policy or policy of the party in power is not the
same thing as public purpose.327

Therefore the classical deﬁm’tion of the cxpression ‘public

the community as opposed to particular mtercst of mdiwdual
is dlrecﬂy and \ntally concemed 328

320. Justice Muhammad Munir; Constitution of the Islamic Republic of
Pakistan; ed. 1996; P.392.

321. Razab Ali Vs. Province of East Pakistan; 10 DLR 489=PLD 1959
Dacca 115.

322. M/S Bunmans Builders Vs. Land Acquisition Deputy Collector,
Chittagong; 14 DLR 671.

323. Volume-3, Page no. 1740.

324. 15 DLR 442.

325. Ajit Kumar Das Vs. Province of East Pakistan; 10 DLR 69 =PLD 1958
Datea 280y = T

326. AIR 1966 SC 1788.

327. Sir Kameshwar Singh Vs. Province of Bihar; AIR 1950-Pat 392.

328. Muhammad Akbar etc. Vs. Commissioner, Rawalpindi Division,
Rawalpindi; PLD 1976 Lah 747.
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In the case of Abdus Sobhan Sowdagor and another Vs.
Province of East Pakistan and others329 it was observed: "In the
first place, the expression '‘public purpose' must include a
purpose, that is, an object or aim, in which the general
interest of the community as opposed to the particular interest
of an individual is concerned. Secondly, such interest must be
directly connected with the order that is being made and must
be vitally concerned with the said order." Similarly, in the case
of Smt. Somawanti Vs. State of Punjab33° it was held that the
expression 'public purpose' would include a purpose in which
the general interest of the community as opposed to the
particular interest of the individuals is directly and vitally
concerned.

From the above mentioned principles we can see that
public purpose is something which will serve the general
interest of the community and in which the interest of the
public is directly and primarily concerned.33! For example, it
can be said that: "Every grocery which exists in any country
serves a public interest, but such grocery is not primarily and
directly concerned with such public purpose."332

Therefore, "there can be no public purpose in any
undertaking venture in which the public interest is served
indirectly and in a circuitous way".333 The same principle was
laid down in the case reported in 11 DLR (SC) at page 222334
and 411.335 In the case of Md. Masudul Hussain & another Vs.
The Deputy Commissioner, Dhaka and others336 it was observed:
"action taken for serving a public purpose must be shown to
be not merely that this specific result will be reached as a final
end, but that the public has itself a direct interest in it." In a

329. 14 DLR 486.

330. AIR 1963 SC 151.

331. Maheswar Bharali Vs. State of Assam; AIR 1956 Assam 190.

332. Abdus Sobhan Sowdagor and another Vs. Province of East Pakistan
and others; 14 DLR 486.

333. Abdus Sobhan Sowdagor and another Vs. Province of East Pakistan
and others; 14 DLR 486.

334. The Province of East Pakistan & others Vs. Abdul Karim & others.

335. The Province of East Pakistan & others Vs. Jogesh Chandra Lodh and
others.

336. 15 BLD (1995) 493.
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case337 the Indian Supreme Court laid down the principle that
for a decision as to whether the purpose is public purpose or
not it is to be seen whether the compensation money paid for
acquisition comes from the private individual or public
exchequer.338

In another case339 the learned Judges observed: "While the
meaning of the expression 'public purpose' is flexible and must
be interpreted with the references to the circumstances
prevailing at a particular time, such a purpose can only be
established if it is shown that the purpose is to benefit the
public directly and not incidentally. If the purpose is, however,
to benefit an individual or a group of individuals directly and
the benefit to the public or to a section of it is only prospective
or remote or incidental, the purpose is private."

In fact, the law does not authorise requisition or
acquisition of property for the benefit of an individual as
opposed to the general interest of the community.340 This is
because benefit of private person is not a public purpose.341
However the fact that some individuals will be benefited by a
requisition made for a public purpose is immaterial.342
Therefore a public road will not cease to be such a road merely
because it is particularly beneficial to somebody.343 Similarly if
a private company is benefited by a requisition made fort a
public purpose, the requisition is valid in law.344 The same
principle was pronounced in the case of R.K.Agarwalla Vs.
State of West Bengal.345

However, a purpose may be a public purpose if it is for
corporations or individuals engaged in work of public

337. wunder the Land Acquisition Act, 1894.

338. Girdharilal Amratlal Shodhan Vs, State of Gujrat; AIR 1966 SC 1408.

339. Sk. Aminuddin and another Vs. Deputy Commissioner and others; 15
DLR 442,

340. Ajit Kumar Das Vs. Province of East Pakistan: 10 DLR 69 =PLD 1958
Dacca 280.

341. Bhanji Vs. State of Bombay; AIR 1952 Bom 476.

342. M/S Hajee Khadem Ali Vs. District Magistrate, Dacca; 10 DLR 501.

343. M/S Bunmans Builders Vs. Land Acquisition Deputy Collector,
Chittagong; 14 DLR 671.

344. Razab Ali Vs. Province of East Pakistan; 10 DLR 489 =PLD 1959
Dacca 115.

345. AIR 1965 SC 995 = (1965) 1 SCWR 33.



62 Acquisition and Requisition of Inmovable Property Manual

utility.346 In the case of Thambiran Padayachi Vs. State of
Madras347 it was held that acquisition or requisition might be
in favour of individuals provided they are benefited not as
individuals but in furtherance of a scheme of public utility.

Where direct advantage goes to an individual corporation,
it can be a public purpose if the public is served by the
Corporation.348

In another case34? where the question arose whether the
establishment of a three star hotel at the initiative of a private
individual as a private enterprise is a public purpose or not,
the Court observed: "the establishment of a three star hotel at
the initiative of a private individual as a private enterprise is
not a public purpose since neither the Government has any
direct financial involvement in it nor do the public have any
direct interest in it. It is purely a commercial concern in which
some people might have some interest but such a purpose
cannot be termed as a public purpose by any stretch of
imagination.” However a requisition is not outside public
purpose simply because it takes place at the instance of a
private party.350

In a case under the (Emergency) Requisition of Property
Act, 1948 (now repealed) it was held that to provide office
accommodation for a village development officer might become
a public purpose if such accommodation was not otherwise
available by private negotiation.3%! However this principle laid
down by the High Court Division was overruled by the
Supreme Court in another case where it was held that if the
public purpose does exist, it is not necessary to show that it
could not be served by private negotiation before the
provisions of requisition or acquisition are attracted.352

346. Khadimali Vs. District Magistrate, Dacca; PLD 1959 Dacca 154.

347. AIR 1952 Mad 756.

348. Additional Deputy Commissioner, Dacca & others Vs. Chowdhury
Esrarul Ahmed Siddique & others; 19 DLR (SC) (1967) 525.

349, Md. Masudul Hussain and another Vs. The Deputy Commissioner,
Dhaka and others; 15 BLD (1995) 493.

350. Ekramul Haq Vs. Province of East Pakistan: 15 DLR 249.

351. Mritunjoy Paul Vs. Province of East Pakistan; 14 DLR 568.

352. Province of East Pakistan Vs. Abdus Sobhan Sowdagar; 16 DLR (SC)
38.
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In another case393 it was decided that construction of
dwelling houses cannot be considered necessarily or per se to
be a public purpose. However, in certain circumstances
housing scheme for a number of persons can be a public
purpose.3®* Providing accommodation to the government
servants is a public purpose.35 In another case it was held
that enabling the teaching staff to live in close proximity to,
the university campus and afford to them the necessary
convenience is a public purpose.3%6 Use of a property as a
residential house for the Chief Minister is a public purpose.357
Taking of premises for allotment to persons who are homeless
is a public purpose.358 The same principle was pronounced in
the case of State of Bombay Vs. Bhanji Munji.>>9

If the Government takes of a property for the person who
have been evicted by a decree of a Court from the said property,
it cannot be said that the Government is not respecting the
decree of the Court and is acting against public interest.360

Taking of a property for a foreign consulate is a public
purpose.361

In a country like ours, establishing new industries is to be
considered for public purpose.362 The same principle was
pronounced in the case of Parshottam Jadavji Jeni Vs. State of
Gujrat and others.363 However, in a case the Orissa High Court
held that there is no public purpose where property is taken is
for an industrial concern working purely for its own gain even

353. Md. Ismail & others Vs. Govt. of Bangladesh & others; 34 DLR (1982)
4.

354. State of Gujrat Vs. Musamigan Imam Haider Bux Rizvi and another;
(1976) 3 SCC 536.

355. State of Bombay Vs. R.S.Nanji: AIR 1956 SC 294.

356. Al. C.T.Alagappa Chettiar Vs. Revenue Divisional Officer; AIR 1969
Mad 183.

357. Franciso Feweira Martins Vs. Union of India; AIR 1985 Bom 312.

358. Mongibai Hariram Vs. State of Maharashtra; AIR 1966 SC 882.

359. AIR 1955 SC 41.

360. Mongibal Hariram Vs. State of Maharashtra; AIR 1966 SC 882.

361. State of Bombay Vs. Ali Gulshan; AIR 1955 SC 810.

362. Ekramul Haq Vs. Province of East Pakistan; 15 DLR 249,

363. (1971) 1 SCC 843.
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though the goods produced by the concern may be of use to
the general public.364

Planned development of a city by the Government is a
public purpose.365

Taking of land for a military purpose is a public
purpose.366

Construction of a cinema hall where films are exhibited by
an individual benefits him primarily. Mere use of the hall by
the public on payment does not make the purpose of its
making public.367

The nature of the purpose, namely, whether it is public or
private will depend upon the fact whether it will serve the
general interest of the individuals. It is not necessary that the
entire community must be benefited.3%8 In circumstances,
even benefit to a class, such as coolies, can be said to serve
public purpose.369

Therefore, it is obvious that any purpose which benefits
the public or a section of the public is a public purpose.370

Last of all we should keep in our mind that the concept of
public purpose and public interest is not constant. It must
alter as social and economic conditions alter.37! This is why
with the onward march of civilization the concept has been
broadening.372 Therefore in determining whether a public
purpose exists or not all the facts and circumstances are to be
closely examined.373

364. Satrugna Sahu Vs. State of Orissa; AIR 1958 Orissa 187.

365. Lila Ram Vs. Union of India and others; 1975 UJ (SC) 697.

366. Dimboswar Dattu Vs. Deputy Commissioner, Sibsagar: AIR 1954 Ass
159.

367. Abdus Sattar Vs. Province of East Pakistan; 17 DLR 40.

368. 59 MLJ 274 = AIR 1931 Mad 361.

369. Md. Mansur Rahman Vs. Province of East Pakistan: 14 DLR 604.

370. Brahmanbari Pourashava Vs. Secretary, Ministry of Land Reforms,
Government of Bangladesh and others; 51 DLR (AD) (1999) 84=7 BLT
(AD) (1999) 95.

371. Motibhai Vithalbhai Patel Vs. State of Gujrat; AIR 1961 Guj 93.

372. Brahmanbari Pourashava Vs. Secretary, Ministry of Land Reforms,
Government of Bangladesh and others; 51 DLR (AD) (1999) 84=7 BLT
(AD) (1999) 95.

373. State of bombay Vs. R.S.Nanji; AIR 1956 SC 294.
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e To state the public purpose or public interest in an
order of requisition

In case of requisition, the auEhoﬁty must disclose in the
order of requisition the specific public purpose or public
interest for which the property is requisitioned.374

Mentioning the public purpose has to be very
particular.373 In other words, there should be a broad and
understandable statement of public purpose.376

However, in the case of Md. Nur Hussain Vs. Province of
East Pakistan377 it was held that, though the Government is
required to specify the public purpose, omission to do so
doesn't a requisition bad in law if such purpose is proved by
facts to the satisfaction of the Court.

e Meaning of the term 'require’

Under section 18 of the Ordinance, a property can be
requisitioned when it is temporarily for a public purpose or in
the public interest. In this regard, the word require' involves
something more than a mere wish and involves an element of
need to some extent at least.378

e Approval of the Government

The Deputy Commissioner may by order requisition any
property. But this power is subject to the prior approval of the
Government. When the Deputy Commissioner orders
requisition of any property without any such approval, the
order is not valid in the eye of law.379 However, in case of
emergency requirement of any property no such approval is
required.380

374. 8 PLR (Dac) 448.

375. Munshi Singh and others Vs. Union of India: (1973) 1 SCWR 195.

376. Babu Singh and others Vs. Union of India and others; AIR 1979 SC
1713.

377. (1959) 11 DLR 367.

378. Abdus Sobhan Sowdagor and another Vs. Province of East Pakistan
and others; 14 DLR 486.

379. Md. Amir Hossain Vs. Province of East Pakistan; (1963) 15 DLR 87.

380. st Proviso to section 18.

—6
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e Application of mind by the requisitioning authority

The authority in order to requisition any property must
apply its mind as to the necessity and expediency of the
requisition.38! This is because non-application of mind by the
requisitioning authority makes a requisition invalid in law.382
However, where the government itself has applied its mind, the
Deputy Commissioner is not required to apply its mind again
over the same requisition.?83

e Public purpose and insufficient inquiry by the
requisitioning autherity

If there exists public purpose, it is enough for requisition,
insufficient inquiry by the requisitioning authority into the
existence of public purpose doesn't vitiate an order of
requisition.3#* In the case of Ekramul Huq Vs. Province of East
Pakistan385 it was held that insufficiency of inquiry, even if it
is a defect, can be cured by sufficient inquiry after the
objection is made.

e Public purpose and private negotiation

In a case under the (Emergency) Requisition of Property
Act, 1948 (now repealed) it was held that to provide office
accommodation for a village development officer might become
a public purpose if such accommodation was not otherwise
available by private negotiation.386 However this principle laid
down by the High Court Division was overruled by the
Supreme Court in another case where it was held that if the
public purpose does exist, it is not necessary to show that it
could not be served by private negotiation before the
provisions of requisition or acquisition are attracted.387

381. Ajit Kumar Vs. Province of East Pakistan: 11 DLR (1959) 243.

382. Province of East Pakistan and others Vs. Jogesh Chandra Lodh and
others; 11 DLR (SC) 411.

383. Hakim Ahmadur Rahman Mallik Vs. Province of East Pakistan; 17
DLR (1965) 17.

384. Province of East Pakistan Vs. Abdus Sobhan Sowdagar; 16 DLR (SC)
38.

385. (1964) 16 DLR (SC) 121.

386. Mritunjoy Paul Vs. Province of East Pakistan: 14 DLR 568.

387. Province of East Pakistan Vs. Abdus Sobhan Sowdagar: 16 DLR (SC)
38.
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e Public purpose and selection of the property

The power to select as to which land is to be taken for
public purpose is left to the responsible discretion of the
Government.388

e Mode and manner of service of notice

For service of notice under this section, the mode and
manner provided by section 39 is to be followed. However, this
notice is to be in Form-'A' appended to the Requisition of
Immovable Property Rules, 1982.389

In this regard, use of printed form, in the absence of any
allegation of incorrectness, misdescription etc., is not invalid
in the eye of law.390

When photocopies of the notices were produced by the
petitioner alleging non-service of notice, it can be inferred that
these were served in the manner prescribed by law.39!

e Signature on the notice

Murshed & AS Chowdhury, JJ held in a case that rubber-
stamp facsimile signature on printed forms cannot be
described as the conscious passing of an order3?? In the case
of Azizul Islam vs Province of East Pakistan393 the High Court
Division held that a rubber stamp is no substitute for the
conscious signature of the person who is required to make the
order; in the printed paper with a rubber-stamp appended to
it, there is absolutely nothing to indicate that it is, in fact, an
order passed by the authorised to make such an order. In this
case it was observed: 'The significant point to remember is that
the value of the signature lies in the fact that the person
signing the order takes the responsibility for it, whereas rubber
stamp can be appended by anybody without the cognizance of
the person, the replica of whose signature the said rubber

388. State of Punjab and another Vs. Gurdial Singh and others; AIR 1980
SC 319.

389. Rule 4.

390. Province of East Pakistan Vs. Azizul Islam; 15 DLR (SC) 160.

391. Anwara Rashid Vs. Deputy Commissioner; 45 DLR 207.

392. Momtaj Begum Vs. Province of East Pakistan; 14 DLR 608.

393. 14 DLR 608.
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stamp purports to be."394 However, this principle was
overruled by the Supreme Court on an appeal wherein their
Lordships held that the High Court's view to the effect that
unless an order of acquisition is issued under the personal
signature of the competent requisitioning authority it cannot
be treated as a valid order is too broadly stated which is not
tenable. In this case it was held that impression of the rubber-
stamp facsimile of the signature of the Authority made by
himself or by a person under his authority makes the order of
his own and valid in law. Illegibility of the signature of a
Gazetted officer or its facsimile could not constitute a valid
ground that it was not a signature at all.39% The same
principle was laid down in the case of Waril Matbar Vs.
Province of East Pakistan.3%6

In the case of Abdul Aziz Khan Vs. Province of East
Pakistan397 it was held that an order of requisition made by
the Deputy Commissioner under his own hand cannot be
deemed as bad simply because a copy thereof served on the
party has been signed by some other officer for the Deputy
Commissioner.

e Omission to state the name of the owner
Omission to state the name of the owner doesn't affect the
validity of a notice.398

e Property not to be requisitioned

Second proviso to section 18(1) says: 'save in the case of
emergency requirement for the purposes of maintenance of
transport or communication system, no property which is
bona fide used by the owner thereof as the residence of himself
or his family or which is used either for religious worship by
the public or as an educational institution or orphanage or as
a hospital, public library, graveyard or cremation ground shall

394. Observation by Murshed & SD Ahmed, JJ.

395. Province of East Pakistan Vs. Azizul Islam; 15 DLR (SC) 160.

396. 14 DLR 401.

397. (1968) 20 DLR (SC) 83.

398. Peara Akhtar Banu Vs. Additional Deputy Commissioner; (1964) 16
DLR 673.
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be requisitioned.’ If however any property is requisitioned or
proposed to be requisitioned in contravention of this
provision, it is a nullity.399 Against such an order, a suit
would lie to the civil court.400

In this regard, it is also to be kept in mind that the
Government itself can order certain properties exempted from
acquisition. In such a case these properties cannot be
acquired unless the order of the Government is revoked.40!

19. Revision : The Government may, of its own motion or
on application filed by an aggrieved person, revise an order
made under section 18(1):

Provided that no such application shall be entertained
unless it is filed within thirty days from the date of service of
the order.

Commentary : Revisional application against an order of
requisition passed by the Deputy Commissioner lies only with
the Government.492 The Government's decision on revision
overrides the decision of any other subordinate authority and
in such a case a third party has nothing to say.403

20. Award of compensation by the deputy
commissioner : (1) Where any property is requisitioned under
this Part, there shall be paid compensation the amount of
which shall be determined in the manner and in accordance
with the principles set out in this section.

(2) The Deputy Commissioner shall, after giving the
persons interested an opportunity of being heard in respect of
their respective interests in the property an the amount and
particulars of their claims to compensation for such interests
and having regard to the provisions of sub-section (5), make
an award of—

399. Radharaman Jeeu Bigraha Vs. Government of Bangladesh.

400. Sree Sree Radharaman Vs. Govt. of Bangladesh; 17 DLR (1975) 40.

401. Razab Ali Vs. Province of East Pakistan: (1958)10 DLR 489 = PLD
1959 Dacca 115.

402. M/S Elora Industries Corporation Ltd. Vs. A.D.C.; (1979) 31 DLR
418.

403. College of Music Vs. Secretary, Revenue; (1975) 27 DLR 487.
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(a) the compensation in the manner as may be

prescribed; and

(b) the apportionment of the said compensation

among all the persons known or believed to be
interested in the property, of whom, or of whose
claims, he has information.

(3) The award made by the Deputy Commissioner shall,
except as hereinafter provided, be final.

(4) The Deputy Commissioner shall give immediate notice
of his award to the persons interested.

(5) The amount of compensation payable for the
requisition of any property shall consist of n

(a)

(L)

a recurring payment, in respect of the period of

requisition of a sum equal to the rent which would

have been payable for the use and occupation of

the property, if it had been taken on lease for that

period; and

such sum, if any, as may be found necessary to

compensate the persons interested for all or any of

the following matters, namely:-

(i) expenses on account of vacating the
requisitioned property;

(i) expenses on account of reoccupying the
property upon release from requisition; and

(iii) damages, other than normal wear and tear,
caused to the-property during the period of
requisition, including the expenses that may
have to be incurred for restoring the property
to the condition in which it was at the time of
requisition.

(6) Where ant property is kept under requisition for more
than two years, the Deputy Commissioner shall revise his
award regarding the amount payable as compensation under
sub-section (5)(a).
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SYNOPSIS
e Determination of compensation
e Stamp duty on the award

e Determination of compensation

In determining compensation for requisition of a property,
the principles applicable for determining compensation of
acquisition are not applicable.#04 In this regard, the awarding
authority is to follow the criteria laid down by section 20 of
the Ordinance and Rule 5 of the Requisition of Immovable
Property Rules, 1982,

e Stamp duty on the award

Generally an award is an instrument chargeable with
stamp duty.49 But an award of compensation by the Deputy
Commissioner u/s 20 of the Acquisition and Requisition of
Immovable Property Ordinance, 1982 is exempted from such
stamp duty.406

21. Payment of compensation : (1) On making an award
under section 20, the Deputy Commissioner shall tender
payment of the compensation awarded by him to the persons
entitled thereto according to the award, and shall pay it to
them unless prevented by someone or more of the
contingencies mentioned in sub-section (2).

(2) If the persons entitled to compensation do not consent
to receive it, or if there be no person to receive the
compensation, or if there be any dispute as to the title to
receive the compensation, or as to the apportionment of it, the
Deputy Commissioner shall keep the amount of the
compensation in a deposit account in the Public Account of
the Republic which shall be deemed payment of the
compensation for the requisitioned property without any
prejudice to the claim of the parties to be determined by the
Arbitrator.

Provided that any person admitted to be interested may
receive such payment under protest as to the sufficiency of the
amount.

404. Nasir Ahmed Vs. Province of East Pakistan: (1962) 14 DLR 867.
405. Item no. 12 of the Schedule 1 to the Stamp Act, 1899.
406. Section 42.
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Provided further that no person who has received the
amount otherwise than under protest shall be entitled to
make any application under section 28.

Provided further that nothing herein contained shall affect
the liability of any person, who may receive the whole or any
part of any compensation awarded under this Part, to pay the
same to the person lawfully entitled thereto.

22. Recovery of money from allottees of requisitioned
property : Where any requisitioned property is allotted to, and
placed in possession of, any person, the Deputy Commissioner
may recover from such person such amount of money and in
such manner as may be prescribed.

23. Repair of requisitioned property : (1) During the
period of requisition, the Deputy Commissioner shall be
responsible for the proper maintenance of the requisitioned
property.

(2) If the Deputy Commissioner is satisfied that repairs are
necessary to prevent deterioration to the property, he may,
after giving the owner an opportunity of making the repairs
himself, cause the repairs to be made at a cost not exceeding
one-sixth of the compensation payable to the owner and such
cost shall be recovered out of such compensation.

24. Release from requisition : (1) Where any
requisitioned property is to be released from the requisition,
the Deputy Commissioner may restore it to the person from
whom the property was requisitioned or to his successor-in-
interest or to such other person as my appear to the Deputy
Commissioner to be entitled to such restoration.

(2) The delivery of possession of the requisitioned property
to the person referred to in sub-section (1) shall be a full
discharge of the Deputy Commissioner from all liability in
respect of such delivery, but shall not prejudice any right in
respect of the property which any other person may be entitled
by the process of law to enforce against the person to whom
possession of the property is so delivered.
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Provided that when the person to whom the requisitioned
property is to be restored on release from requisition willfully
neglects or refuses to take delivery of the requisitioned property
on being directed in writing to take possession of such
requisitioned property by the Deputy Commissioner, such
requisitioned property shall be deemed to have been restored
to such person within the meaning of this sub-section with
the date and time specified in the aforesaid direction.

(3) Where the person to whom the possession of the
requisitioned property is to be delivered cannot be found and
has no agent or other person empowered to accept the delivery
on his behalf, the Deputy Commissioner shall cause a notice
declaring that the property is released from requisition to be
affixed on some conspicuous part of the property and shall
also publish the notice in the Official Gazette.

(4) Where a notice referred to in sub-section (3) is
published in the Official Gazette, the property specified in such
notice shall cease to be subject to requisition from the date of
such publication and be deemed to have been delivered to the
person entitled to possession thereof; and the Deputy
Commissioner shall not be liable for any compensation or
other claim in respect of the property for any period after the
said date.

Commentary : Release from requisition, that is to say, de-
requisition is an administrative function497 to which the
interference of the court of law is not warranted.408

According to section 24(1), when a requisitioned property
is required to be released from requisition, the Deputy
Commissioner is to restore it either to the person from whom it
was requisitioned or to his successor-in-interest or to some
other person who appears to the Deputy Commissioner to be
entitled to such restoration.409

In this regard, restoration means giving back the property
in the same condition as it was in, at the time of passing of
the order of requisition, subject, of course, to the effect of
normal wear and tear by use.*!0 However, the word

407. Sudhindra Nath Datta Vs. Sailendra Nath Mitra: (1924) 1 KBD 171.

408. Badal Rani Misra Vs. Bangladesh; 27 DLR (AD) 65.

409. Md. Ismail Talukdar Vs. Government of East Pakistan; 21 DLR 267.

410. Province of East Pakistan Vs. Abdul Aziz Chowdhury: 12 DLR (SC)
161.
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restoration’ doesn't necessarily demand that the actual
possession must be given to the person entitled. 41! *

If any damage had been caused to the building,
presumably the government would set it right before handing
back the property to the owner, and, on its failure to do so a
cause of action may then arise in favour of the owner for
claiming compensation for the damages.4!2 However any such
claim during the continuance of requisition is premature.413

According to proviso to section 24(2), if the person to
whom the requisitioned property is to be restored willfully
neglects or refuses to take delivery of the property on being
directed in writing to take possession of such property by the
Deputy Commissioner, the property would be deemed to have
been restored.414

According to section 24(3), Where the person to whom the
possession of the requisitioned property is to be delivered
cannot be found and has no agent or other person empowered
to accept the delivery on his behalf, the Deputy Commissioner
shall cause a notice declaring that the property is released
from requisition to be affixed on some conspicuous part of the
property and shall also publish the notice in the Official
Gazette. According to section 24(4), the property specified in
any such notice shall cease to be subject to requisition from
the date of such publication and be deemed to have been
delivered to the person entitled to possession thereof: and the
Deputy Commissioner shall not be liable for any compensation
or other claim in respect of the property for any period after the
said date.415

A notice under section 24(3) is to be in Form 'B' appended
to the Requisition of Immovable Property Rules, 1982.416

411. Parimal Kumar Dey Vs. Deputy Commissioner, Bakerganj: (1967) 19

DLR 210.

412, Province of East Pakistan Vs. Abdul Aziz Chowdhury; 12 DLR (SC)
161.

413. Province of East Pakistan Vs. Abdul Aziz Chowdhury; 12 DLR (SC)
161.

414. Heramba Chandra Bhattacharjee Vs. Secretary of Revenue
Department; 15 DLR 452.

415. Baka Gopal Basak Vs. Kafiluddin Chowdhury: 11 DLR 125.

416. Rule 7.
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Once a property is de-requisitioned and its possession is
restored to the owner, there is no provision for retaking it
thereafter.417

25. Eviction of allottees : Notwithstanding anything
contained in any other law for the time being in force, if any
property under requisition, which has been allotted to any
person or is in unauthorised occupation of any person, is
required by the Deputy Commissioner for any other use or
purpose during the period of requisition or for restoring the
property under section 24 on its released from requisition, or if
the allottee of such property has defaulted in payment of any
sum due from him in respect of such property, the Deputy
Commissioner, may, at any time by order in writing, direct
such person or allottee to vacate the property by such date as
may be specified in the order, and if such person or allottee
does not vacate the property by the date so specified, the
Deputy Commissioner may evict such person or allottee from
such property or may use or caused to be used such force for
the purpose as may be necessary.

Commentary : This section gives wide discretion to the
Deputy Commissioner to evict an allottee from the
requisitioned property. In fact, an allottee of a requisitioned
property doesn't acquire a right to continue to stay in a
requisitioned property even against a lawful order of the
Deputy Commissioner.*

In the (Emergency) Requisition of Property Act, 1948.419
there was provision that no allottee shall be evicted between
sunset and sunrise.420 But no such restriction is imposed in
the Acquisition and Requisition of Immovable Property
Ordinance, 198242}

26. Part not to apply to cantonment : Nothing in this
part shall apply to any property within the limits of a
cantonment.

417. Meheruddin Vs. Government of Bangladesh and others; 30 DLR 426.
418. M.A.Gani Vs, Nasir Ahmed & others; 21 DLR 451.

419. Act No. XIII of 1948.

420. Proviso to section 12A.

421. Ordinance No. II of 1982.
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Part IV

Arbitration
Wypointment of Arbitrator : For the purposes of this

422[Ordinance] the Governmen all, by notification in the
Official Gazette, appoint afJudicial Officer) not below the rank
of Subordinate Judge,Jto be arbitrator for such area as may be
specified therein.

Commentary : The Arbitrator is a persona designata, i.e.,
a functionary designated not by name but as one of class, 423
This principle was followed in ‘the case of Thomarshau alias
Majhi Vs. Bangladesh.#24 An Arbitrator appointed under
section 27 is not a civil court at all within the meaning of the
Code of Civil Procedure and as such, he is not a court
subordinate to the High Court Dlvision.“-‘55 LI

: \mpplication to Arbitrator : (1) Any person interested
who has not accepted any award made by the deputy
Commissioner under this Act may,\within forty five flays from
the date of service of notice of the award, make an application

to the Arbitrator for fg:@u’g_nf_rhg_aﬂa:d.
(2) The application shall state the grounds on which

objection to the award is taken.

426 [(3) The requiring person shall be made a necessary
party in the application made under sub-section (1), along
with the Deputy Commissioner.]

SYNOPSIS
e Application to Arbitrator- When can be made
e Maintainability of an application to Arbitrator
e Application to Arbitrator- When can be made
Only for revision of the award made by the Deputy
Commissioner, an application can be made to the
Arbitrator.427

422, Substituted by section 6 of Ordinance XV of 1983,

423. Begum Lutfunnessa Vs. Nizamuddin Ahmed & ot hers; 40 DLR 232,

424. 52 DLR (2000) 516,

425. Thomarshu alias Majhi Vs. Bangladesh; 52 DLR (2000) 516.

426. Added by section 8 of Act No. 20 of 1994.

427. Province of East Pakistan (now Bangladesh) Vs. Fazlur Rahman: 26
DLR 255.
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e Maintainability of an application to Arbitrator

Application under section 28 is non-maintainable when -

the applicant fails to show that he received the money of
award 'under protest'.428 This is because a person, who has
taken payment without protest, must be deemed to have
waived his objection to the award, if any.429 In such an

application, Requiring body is not necessarily required to be

made either a necessary party or a proper party.4294

"M for hearing : The Arbitrator shall, on receipt of

an application under section 28, cause a notice specifying the
date on which he will proceed to hear the application, and
directing their appearance before him on that day, to be served
on the following persons, namely:

(a) the applicant;

(b) all persons interested in the objection;
(c) the Deputy Commissioner; and

(d) the requiring person.

.Qa/o.’ Scope of proceedings : The scope of the enquiry in
every proceedings before the Arbitrator shall be restricted to a
consideration of the interest of the persons affected by the
objection.

Commentary : The Arbitrator does not exercise a judicial
function in course of inquiry or investigation into the amount
of compensation although he is expected to act within judicial
norms, 430

Under the provisions of the Acquisition and Requisition of
Immovable Property Ordinance, 1982, the Arbitrator is vested
with the jurisdiction to decide a dispute of title to receive
compensation.43!

428. Thomarshau alias Majhi Vs. Bangladesh; 52 DLR (2000) 516.

429. Ghulam Muhammad Vs. Governor of West Pakistan; 19 DLR (1967)
SC 117

429A. Bangladesh Water Development Board Vs. Al-haj Abdul Latif Biswas
and others; 1 BLC (AD) 42.

430. Begum Lutfunnessa Vs. Nizamuddin Ahmed & others: 40 DLR 232,

431. Begum Lutfunnessa Vs. Nizamuddin Ahmed & others; 40 DLR 232.




78 Acquisition and Requisition of Inmovable Property Manual

An Arbitrator is not empowered to question the notice of

acquisition pr requisition. 432
\ﬁfﬁ:’étor to be guided by sections 8, 9 and 20 : In

determining the amount of compensation to be awarded for
any property acquired or requisitioned under this Act, the
Arbitrator shall be guided by the provisions of section ’§_ and 9

_or 20, as the case may be. g

433 [provided that the compensation determined by the
Arbitrator in respect of each owner shall not exceed the
amount specified in the award of the Deputy Commissitner by
more than ten per centum.]

) SYNOPSIS
\6 ! e Criterion for determining the amount of
compensation by the Arbitrator
e Constitutionality of the proviso to section 31

e Criterion for determining the amount of compensation
by the Arbitrator

Section 31 makes it clear that while determining the
amount of compensation the Arbitrator is to be guided by
Sections 8, 9 and 20 . In this regard, he cannot be guided by
any criterion fixed by him arbitrarily without any basis
whatsoever.434

If from time to time, the procedures of assessing
compensation is changed, the Arbitrator is to be guided by
current mandates of law.43°

e Constitutionality of the proviso to section 31

In a case?36 under this Ordinance this amendment made
to section 31 was challenged alleging that by this amendment

432. Peara Akhtar Banu Vs. Additional Deputy Commissioner; (1964) 16
DLR 673.

433. Added by section 9 of Act No. 20 of 1994.

434. Bangladesh represented by the Deputy Commissioner., Khulna Vs.
Mrs. Sayera Khatun and others; 4 MLR (1999) (AD) 180.

435. Province of East Pakistan Vs. Malu Bepari and others; 25 DLR (1973)
440.

436. Province of East Pakistan Vs. Sharafatulla; (1967) 19 DLR 237.
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the power of the Arbitrator to act independently and to
exercise his discretion in a free manner has been curtailed and
in this way the petitioner's right to have protection of law as
to compensation in case of acquisition of his land under the
Ordinance has been seriously violated. But, the HCD held that
since legislature is competent to legislate fixing amount of
compensation, the amendment made in sections 31 of the
Ordinance cannot be said to have violated the petitioner's
right of protection of law.436A

\Mm of award of Arbitrator : (1) Every award under
this Part shall be in writing signed by the Arbitrator, and shall
specify the amount awarded under different clauses of section
8(1) or section 20(5), as the case may be, together with the
grounds of awarding each of the said amounts.

(2) Where the amount of compensation determined by an
Arbitrator is highor-t—ﬁan the amount specified in the award of
the Deputy Cormmissioner, an additional compensation at the
mﬁﬁ?’a}ﬁ{ﬁ;- on “such additional amount
“shall, subject to the decision of an 1 Appellate Tribunal, if any,
be payable till the amount is paid or offered for payment.

(3) Every such award shall be deemed to be a decree and
the statement of the grounds of every such award a judgement
within the meaning of section 2(2) and section 2(9) respectively
of the Code of Civil Procedure, 1908 (V of 1908).

an , SYNOPSIS

Appeal against the award of an Arbitrator
Revision against the award of an Arbitrator
Legal Status of the Award of the Arbitrator
Stamp duty on the award

e Appeal against the award of an Arbitrator

According to section 34 (1) of the Ordinance, an appeal lies
to the Arbitration Appellate Tribunal against the award of an

436A. Shahjahan Ali Khan (Md) and others vs.Government of Bangladesh and
others; 52 DLR (2000)99 = 20 BLD (HCD) (2000) 60 = 4 BLC 617.
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Arbitrator. An appeal to the High Court Division against the
award of an Arbitrator is not maintainable,437

e Revision against the award of an Arbitrator

An Arbitrator appointed under section 27 is not a civil
court at all within the meaning of the Code of Civil Procedure
and as such, he is not a court subordinate to the High Court
Division. So, an application u/s 115 CPC for revision against
an award of an Arbitrator is not maintainable.#38

e Legal Status of the Award of the Arbitrator

According to section 34 (3) of the Ordinance, every award
made by the Arbitrator is deemed to be a decree within the
meaning of section 2(2), CPC and the statement of the grounds
of every such award is a judgement within the meaning of
section 2(9), CPC. This provision is significantly different from
the provision of the (Emergency) Requisition of Property Act,
1948. An award made by an Arbitrator appointed under the
1948 Act was not a decree within the meaning of CPC.439

In view of the deeming provision in section 32(3) of the
Ordinance the award of the Arbitrator is appealable as a
decree and also executable as a decree. But the status of the
Arbitrator has not undergone any change thereby. He is not
elevated to the status of a civil court by virtue of the deeming
clause (3) of section 32.440

e Stamp duty on the award

Generally an award is an instrument chargeable with
stamp duty.#*! But an award by Arbitrator u/s 32 of the
Acquisition and Requisition of Immovable Property Ordinance,
1982 is exempted from such stamp duty.442

437. Bangladesh Vs. Md. Mazibur Rahman; 14 BLD (1994) 362 =47 DLR
559.

438. Thomarshu alias Majhi Vs. Bangladesh: 52 DLR (2000) 516.

439. Mrs. Momtaz Mallic Vs. The Taxing Officer, High Court, Dhaka; 20
DLR (Dac.) 599. followed in the case of Province of East Pakistan Vs.
Malu Bepari and others; 25 DLR (1973) 440.

440. Begum Lutfunnessa Vs. Nizamuddin Ahmed & others; 40 DLR 232.

441. Item no. 12 of the Schedule 1 to the Stamp Act, 1899.

442. Section 42.
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. Costs : Every such award shall also state the amount
of costs incurred in the proceedings under this Part, and by
what persons and in what proportions they are to be paid.

P ppeal against the award of arbitrator : (;,}/
appeal shall lie to the/Arbitration'A te Tribunal,
constituted under sub-section (2), against an award of the
Arbitrator.

2) The Government shall, by notification in the Official
Gazette, constitute one or more Arbitration Appellate
Tribunals for such area as may be specified therein.

) An Arbitration Appellate Tribunal shall consists of a

% A decision of the Arbitration Appellate}x_;i:t)ﬁhal shall be
fin .

(5) Where the amount of compensation determined by an
Arbitration Appellate Tribunal is higher than the amount
spec:ﬁed in the award of the Arbitrator, an additional
compensation at the rate of ten percent per annum on such
additional amount shall be payable till the amount is paid or
offered for,payment.

443(Provided that the compensation determined by the
Arbitrator Appellate Tribunal in respect of each land owner
shall not exceed the amount specified in the award of the
Arbitrator by more than ten per centum.]

—

SYNOPSIS
Appeal against the award of an Arbitrator

Period of limitation for preferring an appeal to the
Arbitration Appellate Tribunal

e Finality of the decision of the Arbitration Appellate
Tribunal

e Constitutionality of the proviso to section 34.

443. Added by section 9 of Act No. 20 of 1994.
—7
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e Appeal against the award of an Arbitrator

Against the award of an Arbitrator an appeal may lie to the
Arbitration Appellate Tribunal. In such a case an appeal to the
High Court Division is not maintainable.444

e Period of limitation for preferring an appeal to the
Arbitration Appellate Tribunal

Section 34 prescribes no special period of limitation for
preferring an appeal before the Arbitration Appellate Tribunal.
In the absence of any special period of limitation prescribed in
the Ordinance for preferring an appeal before the Arbitration
Appellate Tribunal, the general law of limitation comes into
play and as such section 5 of the Limitation may be restored
to in such cases.445

e Finality of the decision of the Arbitration Appellate
Tribunal

A decision of the Arbitration Appellate Tribunal although
made final by fiction of law, is amenable to the revisional
jurisdiction of the High Court Division under section 115
CPC.446 The same was held in the case of Khaleda Akbar Vs.
Bangladesh.*47 '

In the case of Dhaka City Corporation, represented by its
Mayor Vs. Abdus Salam, District Judge & Arbitration Appellate
Tribunal, Dhaka,**74 it was held that when the dispute as to
preliminary assessment has been resolved by the Arbitration
and affirmed by the Appellate Tribunal well within their
jurisdiction, such decision cannot be interfered with merely on
the ground that assessment was made on the basis of
photocopy of the kabala deeds in the absence of anything
showing contrary thereto.

444. Bangladesh Vs. Md. Mazibur Rahman; 14 BLD (1994) 362 = 47 DLR
559.

445. Govt. of Bangladesh Vs. District Judge, Dhaka and Arbitration
Appellate Tribunal, Dhaka and others: 17 BLD (1997) 448 = 5 BLT
(HCD) 124 = 2 BLC 371.

446. Bangladesh Vs. Md. Mazibur Rahman: 14 BLD (1994) 362 = 47 DLR
559.

447. 42 DLR (1990) 66.

447A. 4 MLR (1999) (AD) 399.
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e Constitutionality of the proviso to section 34

In a case?48 under this Ordinance this amendment made
to section 34 was challenged alleging that by this amendment
the power of the Tribunal to act independently and to exercise
his discretion in a free manner has been curtailed and in this
way the petitioner's right to have protection of law as to
compensation in case of acquisition of his land under the
Ordinance has been seriously violated. But, the HCD held that
since legislature is competent to legislate fixing amount of
compensation, the amendment made in sections 34 of the
Ordinance cannot be said to have violated the petitioner's
right of protection of law.

449[34A. Payment of additional compensation : Where
additional compensation is required to be paid in pursuance
of an award under this Part, such compensation shall be paid
to the persons entitled thereto immediately after the said
additional amount is deposited by the requiring person with
the Deputy Commissioner:

Provided that the requiring person shall deposit the
additional amount with the Deputy Commissioner within one
month from the date of receipt of notice in this behalf from the
Deputy Commissioner:

Provided further that the Deputy Commissioner shall send
the notice to deposit the amount of additional compensation
within one month from the date of the award of the Arbitrator,
or, as the case may be, decision of the Arbitration Appellate
Tribunal.]

35. Act X of 1940 not to apply : Nothing in the
Arbitration Act, 1940 (X of 1940), shall apply to arbitrations
under this Part.

448. Shahjahan Ali Khan (Md) and others vs.Government of Bangladesh and
others; 52 DLR (2000)99 = 20 BLD (HCD) (2000) 60 = 4 BLC 617.
449. Added by section 11 of Act No. 20 of 1994.
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Part V

\W Miscellaneous
Y Deputy Commissioner and Arbitrator to have

certain powers of civil court : The Deputy Commissioner

and the Arbitrator, while holdin ] or proceedings

under this Act, shall have the same powers as are vested in a
Civil Court under the Code of Civil Procedure, 1908 (V of 1908),

for the purpose of-

(a) summoning and enforcing the attendance of any
person, and examining him on oath:

(b) compelling the production of any document or
record;

(c) reception of evidence on affidavit;

(d) issuing commission for examination of witnesses;

(e) requisitioning any public record from any court or
office.

37. Power to enter and inspect : (1) With a view to
acquiring or requiring any property or determining the
compensation payable in respect thereof or securing
compliance with an order made under this Ordinance, the
Deputy commissioner or any officer, generally or specially
authorised by the deputy Commissioner in this behalf, and
any of the assistants and workmen may

(a) enter upon and survey and take levels of any
property;

(b) inspect any property or any thing therein;

(c) measure and set out the boundaries and prepare a
plan of any property and the intended line of the
work, if any, proposed to be made thereon;

(d) mark such levels, boundaries and line by placing
marks and cutting trenches, and, where otherwise
the survey cannot be completed and the levels
taken and boundaries and line marked, cut down
and clear away any part of the standing crop, tree
or jungle:
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Provided that no person shall enter upon any property
without the consent of the occupier thereof unless at least
twenty-four hours' previous notice in writing of his intention
to do so has been given.

(2) The Deputy Commissioner or the officer authorised by
him under sub-section (1) shall, at the time of entry upon any
property, pay or tender payment for all necessary damage to be
done in such property, and, in case of dispute as to the
sufficiency of the amount so paid or tendered, the decision of
the Deputy Commissioner shall be final.

38. Power to obtain information : With a view to
acquiring or requiring any property or determining the
compensation payable in respect thereof, the Deputy
commissioner may, by order in writing, require any person to
furnish to such officer or authority, as may be specified in the
order, such information in his possession as may be specified
relating to any property which is acquired or requisitioned, or
intended to be acquired or requisitioned, under this
Ordinance.

39. Service of notice and orders : (1) Save as otherwise
expressly provided in this Ordinance and subject to rules made
thereunder, every notice or order issued or made under this
Ordinance shall be served by delivering or tendering it to the
person named therein or the person whom it is required to be
served under this Ordinance.

(2) When such person cannot be found or the notice or
order cannot be so delivered or tendered, the service of the
notice or order may be made by delivering or tendering it to any
officer of such person or to any adult male member of the
family of such person residing with him or, if no such officer or
member cannot be found, by affixing a copy thereof on the
outer door or on some conspicuous part of the premises in
which that person ordinarily resides or carries on business or
personally works for gain, and also by affixing a copy thereof
in some conspicuous place in the office of the authority or
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officer issuing or making it and, where possible, in some
conspicuous part of the property to which it relates:

Provided that, if such authority or officer so directs, the
notice or order may be sent by registered post in a letter
addressed to the person named therein or on whom it is
required to be served, at his known residence, address or place
of business or work.

40. Penalty : Any person who contravenes or attempts to
contravene or abets or attempts to abet a contravention of any
order made under this Ordinance or who willfully obstructs
any person in doing any of the acts authorised or permitted
under this Ordinance or any rule made thereunder shall be
punishable with imprisonment for a term which may extend to
six months or with fine which may extend to one thousand
taka, or with both.

41. Enforcement of surrender : If the Deputy
Commissioner is opposed or impeded in taking possession of
any property under this Ordinance, he shall enforce the
surrender of the property to himself, and may use or cause to
be used such force as may be necessary.

42. Exemption from stamp duty and fees : No award
made under this Ordinance shall be chargeable with stamp
duty, and no person claiming any interest under any such
award shall be liable to pay any fee for a copy of the same.

43. Indemnity : No suit, prosecution or other legal
proceeding shall lic against any person for any thing which is
in good faith done or intended to be done in pursuance of this
ordinance or any order or rule made thereunder.

Commentary : In a case under the (Emergency)
Requisition of Property Act, 1948 the Court held that the
validity of an act bonafidely done under the said Act cannot be
challenged in a civil court but in case of an order or an act
which is wholly outside the purview of the said Act, there is no
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bar to file a suit.#50 Therefore if the order passed and action
taken by any authority is malafide the court can entertain a
suit to see whether the action is in conformity with the
law.451 /

ar to jurisdiction of Court : Save as otherwise
expressly provided in this Ordinance, no Court shall gntertain
any suit or application against any order passed or any action
Ez;kgrl_ur_lger this Ordinance, and no injunction shall be

granted by any Court in respect of any action taken or to be
“taken in pursuance of any power conferred by or under this
‘Ordinance.

SYNOPSIS

Bar to the jurisdiction of civil courts and its extent
The question of public interest and jurisdiction of
Court

e The acquisition of exempted property and jurisdiction
of Court
Condition for prosecuting a suit

e Maintainability of a suit on the plea of malafide
Suit for compensation in case of damage to the
requisitioned property

e Bar to the jurisdiction of civil courts and its extent

Generally in case of a valid acquisition or requisition of an
immovable property under 1982 Ordinance, the civil court has
no jurisdiction according to section 44.452 However, in a case
under the (Emergency) Requisition of Property Act, 1948 the
Court held that the validity of an act bonafidely done under
the said Act cannot be challenged in a civil court but in case

of an order or an act which is wholly outside the purview of
) i

450. Madbar Khan & others Vs. Province of East Pakistan and others; 17
DLR 263.

451. Soleman Bibi and others Vs. Administrator, Farajikandi Complex and
others; 45 DLR 727.

452. Ali Jan Khan Vs. Bangladesh; 37 DLR (AD) 161.
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the said Act, there is no bar to file a suit.453 Therefore, where
the allegations of a party is that the impugned order is a
nullity in the eye of law, the jurisdiction of the civil court is
not barred.45% In another case4°3 the Privy Council held: It is
also well settled that even if jurisdiction is so excluded, the
civil court have jurisdiction to examine into cases where
provisions of the Act have not been complied with'. In another
case it was held that if the order passed or action taken by any
authority is malafide, civil courts shall have jurisdiction to
entertain a suit to see whether the action is in conformity
with the law in question.456

In a case457 under the Land Acquisition Act, 1894 (now
repealed) the plaintiff bought a suit for permanent injunction
after the issuance of the preliminary notice of acquisition, but
he didn't impugn the notice in the suit. It was held that by
such a suit the plaintiff was, in fact, making a challenge to the
acquisition of the suit land by the Govt. which he cannot do.

e The question of public interest and jurisdiction of
Court

In the case of Md. Masudul Hussain and anothes Vs. The
Deputy Commissioner, Dhaka and others,458 on behalf of the
respondent it was contended that when a final decision of
acquisition is made under section 5(1) after consideration of
the reports submitted under section 4(3), such decision
becomes final and conclusive evidence that the property is
needed for a public purpose or in public interest. In this regard
the case of Province of East Pakistan Vs. Dr. Azizul Islam*>° was
cited by the respondent wherein it was held: 'Presumption that

453. Madbar Khan & others Vs. Province of East Pakistan and others; 17
DLR 263.

454. Mian Mohammad Latif Vs. Province of West Pakistan and another; 22
DLR (SC) 98 = PLD 1970 SC 180.

455. Secretary of State Vs. Mask & Co.; AIR 1940 (PC) 105 = 44 CWN 70.

456. Soleman Bibi and others Vs. Administrator, Farajikandi Complex and
others; 45 DLR 727.

457. GM, Bangladesh Railway Vs. Sharifijan Bibi; 43 DLR (AD) 112.

458. 15 BLD (1995) 493.

459. PLD 1963 (SC) 296.
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official act of requisition had been regularly and properly
performed. - Onus would then be upon the person seeking to
challenge thé/c[c}fectness of the recital to show the contrary."
However the Court was not impressed at this and observed
that: 'In the said case the property was rcqmsmoncd for the
purpose of rehablhtanon of displaced person and therefore on
the very face it assumed the character of the public purpose.”
Then the respondent refereed to the decision reported in 8 DLR
(1956) 210460 and submitted that whether the property is
required for public purpose or not cannot be questioned in a
court of law. As to this decision, the Court observed: 'With the
passage of time and change in the law relating to the
requisition and acquisition of the property, the superior courts
have consistently laid down the principle that if the order of
requisition and acquisition is made without following the
prescribed procedures it is not outside the scope of the
supefior court to see whether it is for public purpose or for
collateral purpose or for the benefit of an individual or a group
of individuals. In another case it was held that if from the
pleadings it can be seen that the purpose doesn't appear to be
in public interest, the civil court's junschctlon is not ousted by
section 44 of the Ordinance. 461 The same principle was held in
the case of Babu Barkya Vs. The State of Bombay.*62 The Privy
Council in the case of Hamabai Frainji Patil Vs. Secretary of
State*63 went so far as to say that acquisition for a state or
Govemment is always for a pubhc purpose However, when the
government acquires land for its own purpose or for the
purpose of a statutory body, the scope of enquiry into public
purpose is limited.464

460. Mahamudan Nabi Choudhury & others Vs. The District Magistrate and
Collector of Chittagong and others.

461. 7 DLR (AD) 161.

462. AIR 1960 SC 1203.

463. 42 1A 4.

464. Md. Ismail & others Vs. Govt. of Bangladesh & others; 34 DLR (1982)
4.
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e The acquisition or requisition of exempted property
and jurisdiction of Court

According to the proviso to section 3 certain properties are
exempted from any proceeding of acquisition. If, however, an
order of acquisition is made in respect of any such exempted
property, a civil suit would lie to the civil court.465

In this regard, it is to be kept in mind that the Government
itself can order certain properties exempted from acquisition.
In such a case these properties cannot be acquired unless the
order of the Government is revoked. In such a case the court
can also exercise its jurisdiction.466

e Condition for prosecuting a suit

In a case467 under the (Emergency) Requisition of Property
Act, 1948 (now repealed) it was held that in order to prosecute
a suit, it must be shown that the impugned order cannot be
passed or that the order does not amount to a order under the
Act, that is to say, the order itself is incompetent.

e Maintainability of a suit on the plea of malafide

Section 44 places bar on the jurisdiction of courts. Similar
provisions for ouster of jurisdiction of the courts are seen in
many statutes. It is well settled that in spite of any ouster
clause the court can interfere with an action when it is done
without jurisdiction. Sometimes, the question arises as to the
operation of ouster clause in case of an action which is alleged
to be malafide. )

In case of Abdul Rauf and others Vs. Abdul Hamid,*68 the
then Supreme Court of Pakistan was considering a similar
provision46? providing for ouster of jurisdiction of civil courts.
In that case certain proceedings were challenged in the civil
court on the ground of malafide. Civil court declined

465. Sree Sree Radharaman Vs. Govt. of Bangladesh; 17 DLR (1975) 40.

466. Razab Ali Vs. Province of East Pakistan; (1958)10 DLR 489 = PLD
1959 Dacca 115.

467. Madbar Khan and others Vs. Province of East Pakistan & others; 17
DLR 263.

468. 17 DLR (SC) 515.

469. Section 60 of the Frontier Crimes Regulation.
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jurisdiction in view of the ouster clause but the High Court on
appeal set aside the order and remanded the case holding that
the court had jurisdiction to try the suit. The High Court's
order was approved by the Supreme Court and appeal
dismissed and explaining the condition in which an ouster
clause as to the jurisdiction of civil court is attracted it
observed: 'The decision of the question whether the civil court
had jurisdiction in the present case would depend on whether
the impugned orders and proceedings were without
jurisdiction. There is in this case an attack on the proceeding
on the ground of malafide too. A malafide act is by its nature
and act without jurisdiction. No legislature when it grants
power to take action or pass an order contemplates a malafide
exercise of power. A malafide order is a fraud on the statute. It
may be explained that a malafide order means one which is
passed not for the purpose contemplated by the enactment
granting the power to pass the order, but for some other
collateral or ulterior purpose.” In another case?’? Hamoodur
Rahman, C.J. explained that a malafide act and corum non-
judice stand on the same footing and no ouster clause in any
enactment, however widely couched, can save them from
judicial scrutiny.

But the position of law, at least so far the bar to
jurisdiction of court in case of acquisition or requisition
proceedings is concerned, is different in our country. In the
case of Nur Mohammad & others Vs. Moulvi Mainuddin Ahmed
& others?7! the question arose as to the maintainability a suit
instituted on the plea of malafide on the part of the authority
making the order of requisition or acquisition. In this case
B.H. Chowdhury, J in his dissenting judgement held: 'No
legislature grants power for malafide exercise of it and when
such malafide is alleged in fact, the civil courts have the power
to investigate and give decision thereon. Consistent judicial
view on malafide and corum non-judice is so well established
that to hold otherwise on some supposed intention of the
legislature would be to deny an universally accepted sound

470. Federation of Pakistan Vs. Saeed Ahmed; PLD 1974 (SC) 151(168).
471. (1986) 6 BLD (AD) 342.
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principle of law."472 On the other hand, Fazle Munim, C.J., in
his judgment held: 'Malfide as alleged by the plaintiff-
appellants is a question of fact which has, therefore, to be
established, on proof. Ordinarily, the Court decides upon it
after taking evidence and hearing the parties. No difficulty
would seem to arise in determining upon any allegation of
malafide raised in a suit. But where a suit is not initially
maintainable or barred by any law, can such allegation be
merely looked into and without taking evidence can it be held
that the bar against such suit becomes inoperative on the
allegation of malafide made in the plaint. If, in such
circumstances, the answer is in the affirmative, provisions
relating to the bar of the bar of suits would be rendered
nugatory."473 Thus by the majority decision, it was established
that allegation of malafide per se doesn't make the bar to
jurisdiction of court inoperative. This principle was also
followed in the case of Din Mohammad Mollah and another Vs.
Chairman, Khulna Development Authority and others.474
However, in another case it was held that if the order passed
or action taken by any authority is malafide, civil courts shall
have jurisdiction to entertain a suit to see whether the action
is in conformity with the law in question.47>

e Suit for compensation in case of damage to the
requisitioned property

According to section 24(1), when a requisitioned property
is required to be released from requisition, the Deputy
Commissioner is to restore it either to the person from whom it
was requisitioned or to his successor-in-interest or to some
other person who appears to the Deputy Commissioner to be
entitled to such restoration.476

In this regard, restoration means giving back the property
in the same condition as it was in, at the time of passing of

472. A.T.M. Afzal, J concurred with this judgement.

473. Shahabuddin Ahmed & M.H.Rahman, JJ concurred with this
judgment.

474. 12 BLD (1992) 632.

475. Soleman Bibi and others Vs. Administrator, Farajikandi Complex and
others; 45 DLR 727.

476. Md. Ismail Talukdar Vs. Government of East Pakistan; 21 DLR 267.
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the order of requisition, subject, of course, to the effect of
normal wear and tear by use.*77

If any damage had been caused to the building,
presumably the government would set it right before handing
back the property to the owner, and, on its failure to do so a
cause of action may then arise in favour of the owner for
claiming compensation for the damages.478 However any such
claim during the continuance of requisition is premature.479

45. Delegation of powers : The government may, by order
notified in the Official Gazette, direct that any power conferred
or any duty imposed on it by this Ordinance shall, in such
circumstances and under such conditions, if any, as may be
specified in the order, be exercised or discharged also by such
officer or authority as may be so specified.

The adhoc exercise of the power by the delegator himself
for a particular case doesn't necessarily terminate the
authority of the delegatee from exercising the power.480

46. Power to make rules : (1) The government may, by
notification in the Official Gazette, make rules for carrying out
the purposes of this Ordinance.

(2) In particular, and without prejudice to the generality of
the foregoing power, such rules may provide for all or any of
the following matters:-

(a) the procedure to be followed in taking possession of
any property acquired or requisitioned under this
Ordinance;

(b} the procedure to be followed by the Arbitrators and
the Arbitration Appellate Tribunals;

(c) the manner of enforcement of surrender of any
property under section 41;

(d) any other matter which has to be or may be
prescribed.

477. Provine of East Pakistan Vs. Abdul Aziz Chowdhury: 12 DLR (SC) 161.
478. Provine of East Pakistan Vs. Abdul Aziz Chowdhury; 12 DLR (SC) 161.
479. Provine of East Pakistan Vs. Abdul Aziz Chowdhury; 12 DLR (SC) 161.
480. Muhammad Anwar Vs. Province of East Pakistan; (1961) 13 DLR 426.
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SYNOPSIS

e Rules for carrying out the purposes of this
Ordinance

e Legal value of the rules of Land Acquisition Manual

e Rules for carrying out the purposes of this Ordinance

Section 46(1) gives the government authority to make rules
for carrying out the purposes of this Ordinance. Such Rules
are required to be made by notification in the Official Gazette.
Exercising the power and authority conferred by this section
the Government has made the following Rules:

a. The Acquisition of Immovable Property Rules, 1982.
b. The Requisition of Immovable Property Rules, 1982.

e Legal value of the rules of Land Acquisition Manual

The rules of Land Acquisition Manual are not rules made
under the authority of section 46. In fact, Land Acquisition
Manual provides administrative guidelines and these are
executive instructions having no force of law.48!

47. Special savings relating to expired EB Act xiii of
1948 : Notwithstanding the cessation of the Emergency
Requisition of Property Act, 1948 (EB Act XIII of 1948), on the
expiry of the period of its operation, all proceedings and
matters, including all notices, notifications and orders,
relating to requisition or acquisition of any property or
compensation or award in respect of any property
requisitioned or acquired and all applications and appeals
pending before any authority, arbitrator or court under that
Act shall be continued, enforced, heard or disposed of as if
that Act had not ceased to have effect and were continuing in
operation.

Commentary : The provision gives life to all proceedings
and matters including all notices, notifications and orders
relating to requisition and acquisition of any property under

481. Pronab Kumar Chakraborty and others Vs. The Govt. of the Peopleis
Republic of Bangladesh and others; 14 BLD (1994) 2 = 46 DLR 268,



Acquisition and Requisition of Inmovable Property Ord., 1982 95

the (Emergency) Requisition of Property Act, 1948 'as if that
Act had not ceased".482

48. Repeals and savings : (1) The Land Acquisition Act,
1894 (I of 1894), is hereby repealed.

(2) Notwithstanding such repeal, all proceedings and
matters, including all notices, notifications and orders,
relating to requisition or acquisition of any property or
compensation or award in respect of any property
requisitioned or acquired and all applications and appeals
pending before any authority, arbitrator or court under the
said Act shall be continued, enforced, heard or disposed of as
if this Ordinance had not been made and promulgated.

(3) Subject to the provisions of sub-section (2), the
provisions of the General Clauses Act,1897 (X of 1897), shall
apply to the repeal and re-enactment of the said Act by this
Ordinance.

482. Abdul Bashar (Alhaj), being dead his legal heirs 1(a) Hosne Ara Begum
& others Vs, Bangladesh and others; 48 DLR 553.



The Acquisition of Immovable Property
Rules, 1982

No. SRO 172-L/82:- In exercise of the powers conferred by
section 46 of the Acquisition & Requisition of Immovable
Property Ordinance,1982 (II of 1982), the Government is
pleased to make the following rules, namely:-

1. Short title : These rules may be called the Acquisition
of Immovable Property Rules, 1982.

2. Definitions : In this rules, unless there is anything
repugnant in the subject or context,-

(a) "Form" means a Form appended to these rules;

(b) "Ordinance" means the Acquisition & Requisition
of Immovable Property Ordinance,1982 (II of 1982);
and

(c) "section" means a section of the Ordinance.

3. Proceedings for acquisition : There shall be a
separate proceeding for each proposal of acquisition under the
Ordinance.

4. Notices under sections 3, 6 and 7 : (1) The notices
under sections 3, 6 and 7 shall be in Forms 'A’, 'B' and 'C'
respectively.

(2) The notices under sections 3 and 6 shall be affixed at
convenient places on or near the property sought to be
acquired, with copies of such notices displayed, in the Notice
Boards of the Collectorate, Office of the Upazila Revenue
Officer, Tahsil Office and Office of the Local Parisad or
Paurashava within the local limits of which such property
situates.

5. Declaration of acquisition and possession : The
declaration regarding acquisition and possession of property
under section 11 shall be made in Form-D.

6. Declaration of abatement and revocation of
proceedings : The declaration of abatement of acquisition
proceedings under sub-section (1) of section 12 shall be made
in Form-E and the notification required to be issued under
sub-section (2) of the said section shall be made in Form-F.
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7. 483[Transfer of acquired land : (1) When an acquired
land is proposed to be transferred to any person other than
the Government under sub-section (1) of section 15, such
person shall, subject to sub-rule (2), enter into an agreement
with the Government in Form-G. ,

(2) A deed of transfer in Form H shall be executed for
transfer of the property to any person other than the
Government and such person shall be liable to pay stamp-
duty and other charges incidental to such execution in
accordance with the existing laws for the time being in force.]

8. 484[Assessment of compensation : (1) Subject to the
provisions of sections 8 and 9, in determining' the
compensation, the following matters and circumstances shall
also be considered:-

(a) the nature and condition of the property, and
(b} the prevailing letting value, if any, of similar
property in the locality.

(2) In éalculating the market value of any property for the
purpose of clause (a) of sub-section (1) of section 8, in the case
of land, the average value of per acre of land transferred shall
be calculated from the total amount of sale figures divided by
the total quantity of land transferred.

(3) In case of acquisition of any building, including pucca
or kutcha, the market value shall be determined keeping in
view the cost of construction, cost on development of land
including approaches and depreciation of building in
consultation with public works department.

9. Unutilised acquired property : The Deputy
Commissioner will submit a statement to the Government
annually about the properties acquired for different requiring
persons and mode of utilisation of the land. Such statement
shall be submitted by the 15th July of each year.]

483. Amended by item (a) of Notification dated 31st October, 1982 vide No.
SRO-372-L/82.

484. Added by item (b) of Notification dated 31st October, 1982 vide No.
SRO-372-L/82.
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FORM- A
[See sub-rule (1) of rule 4]
Acquisition Case No. ............... sess SR RSTARRRES Of 19 cccciivivsneniees
Date of issue :
NOTICE
Whereas the property described in the schedule below is

needed or is likely to be needed for the public purpose of
..................... and in the public interest;

Now, therefore, in pursuance of the provisions of section 3
of the Acquisition and Requisition of Immovable Property
Ordinance, 1982 (II of 1982), it is hereby notified for the
information of all concerned that the said property is proposed
to be acquired by the Government.

Any persons interested in the said property may., within 15
days after the publication of the notice, file objection against
the proposed acquisition of the property to the undersigned.

The Schedule
Plot No./Nos., Limisasa b ereess s seresnennn s o e nn R SRS
Khatian No./NOS., @ cccoerriiiimmiiinnirrniseseeenans

Mouza Ry mam—
PS R S RS e e
Total area s ene st N TR T
Deputy Commissioner
Dated the ............ 19iciisec sesesmasssmessswssasess District
FORM- B
[See sub-rule (1) of rule 4]
Acquisition Case No. ... OF 19 civossssummvnse
NOTICE
TO T eieeeieeiiienees owner/ occupier/ interested persons in
the property.

Notice is hereby given as required under section 6 of the
Acquisition and Requisition of Immovable Property Ordinance,
1982 (II of 1982), that the Government has decided to acquire
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the property described in the schedule below and intends to
take possession thereof.

The owner/ occupier/ interested persons in the property
is/are hereby called upon to appear personally or by
authorised agent before the undersigned on .................... (date)
at the office of ...ovvviviinnnen, = R (time) to—

(1) state the nature of the respective interests
in the said property and particulars of their
claims for such interests; and

(2) make or deliver a statement containing so
far as may be practicable, the name of every
other person possessing any interest in the
said property or any part thereof as co-
sharer, mortgagee or otherwise, and of the
nature of such interest and profits, if any,
received or receivable on account thereof.

The Schedule
Plot No./Nos., S IR it SRS

Khattan/No./NOS., Swascmssmmesmasness

Mouza s S
PS R R
Total area L re T T
Deputy Commissioner
Dated the ............ 190w 0 messmssessssessssnsam District
FORM- C
[See sub-rule (1) of rule 4]
Acquisition Case No. .....ccooveiiinnnnn. o) 5 .- J———
NOTICE
T 5 connsmnnvmnomesusriunmeiistis

Notice is hereby given as required under sub-section (3) of
section 7 of the Acquisition and Requisition of Immovable
Property Ordinance, 1982 (II of 1982) that you have been
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wreated s the person/persons interested in the above case and
in my opinion compensation at the following rates be allowed
to you:

Compensation for land

per acre @ TK: wvvivios total TR

Compensation for

structure @ Tk. .......... total TR o

Compensation for other

property @Tk. .......... total ) ST

Total Tk. :

The sum payable to you is Tk. ......covviniininnnns You should
appear before me personally or by a duly authorised agent on
(0] o7 =) [o]) 5 - (PR (date) for receiving the payment.

Deputy Commissioner

Dated the ........... 1 OO District
FORM- D
[See rule 5]
Acquisition Case NO. .....ccooeeevevniiannnn Of 19 wmasmmsensn
DECLARATION

Whereas the property described in the schedule below has
been decided to be acquired and compensation therefor has
been paid or is deemed to have been paid in pursuance of
section 10 of the Acquisition and Requisition: of Immovable
Property Ordinance, 1982 (Il of 1982);

Now, therefore, in pursuance of sub-section (2) of section
11 of the said Ordinance, I am pleased to declare that the said
property stands acquired and vests absolutely in the
Government free from all encumbrances:
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The Schedule

Plot No./Nos., O
Khatian No./Nos., § exsvevesvens s R
Mouza Y TS S e maenan
PS T SRR A e
Total area < ST D NOE-NOCT .~ NS, S W
Deputy Commissioner
Dated the ............ . District
FORM- E
[See rule 6]
Acquisition Case NO. ..........coooeeeeeeennnn.. (3 R T
DECLARATION

Whereas compensation has not been paid or deposited
within a period of one year from the date of decision of the
Government for acquisition of the property described in the
schedule below for the no fault of the persons interested:

Now, therefore, in pursuance of sub-section (1) of section
12 of the Acquisition and Requisition of Immovable Property
Ordinance, 1982 (II of 1982), I am pleased to declare that the
all proceedings in respect of such acquisition stand abated
from (date).

The Schedule
Plot No./Nos., Shsaneaw e R S R
Khatian No./Nos., S e R RS S A
Mouza e R R S T s e
PS e
Total area .

Deputy Commissioner
Dated the ............ Pty i District
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FORM- F
[See rule 6]
Acquisition Case NO. .......ccccciniiinnnnnnn oF 19 .,..ciivaizams
NOTIFICATION

Whereas acquisition proceedings were started in case No.
....... of 19........... for acquisition of the property described in
the schedule below under the Acquisition and Requisition of
Immovable Property Ordinance, 1982 (Il of 1982), but
compensation thereof has not yet been paid.

Now, therefore, in exercise of the powers conferred by sub-
section (2) of section 12 of the aforesaid Ordinance, 1, with the
prior approval of the Government, revoke all the proceedings in
respect of acquisition of the said property.

The Schedule
Plot No./Nos., B e e s s e A SR AR
Khatian No./Nos., T T ———

Mouza D ettresssreeressrassesstassansesrersesensete
PS Ty Er I SN
Total area 5 ssamumemvnnerene s ssene s S TR TR
. Deputy Commissioner
Datéed the e = A L District
FORM- G
[See rule 7]
Acquisition Case NO. ....ooviiiniiiiiiiiinnns OF 19 csvesmavsansinn
AGREEMENT

Whereas the property described in the schedule below is
required by us for and it is necessary to initiate proceedings
for acquisition of the said property under the Acquisition and
Requisition of Immovable Property Ordinance, 1982 (II of
1982);

Now, therefore, we the requiring persons hereby agree and
undertake to abide by the requirements of the aforesaid
Ordinance and to pay the compensation and other charges for
the said property.

We also undertake to follow all such terms and conditions
as may be determined by the Government in this behallf.

This agreement is made on the day of . 19..
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The Schedule
Plot No./Nos., SR S RS
Khatian No./Nos., Y e TR S R R S
Mouza 2 psmesmenens e i A e
PS SRR AL NN N0 VN 3N
Total area U e R e AR RS e T
Name and signature of Name and signature of the requiring

witnesses with adress persons with address.

1. 1

2. 2.

3 3.

FORM- H
[See sub-rule (2] of rule 7]

This INDENTURE is made this .............. Day of ......... 19
....... between the Government of Bangladesh (hereinafter
called the Government) on the one part and ................ having
its office at ................ 6 s (hereinafter called the
requiring person) on the other part;

Whereas in the month of ............... The requiring person
applied to the Deputy Commissioner ................ to acquire the

property/properties hereinafter described under the provisions
of the Acquisition and Requisition of Immovable Property
Ordinance, 1982 (II of 1982) for the establishment of ................
and the Government being satisfied that the proposed
acquisition was needed for the aforesaid purpose and that the
said work was likely to prove useful to the public, consented to
acquire on behalf of the requiring person the property
hereinafter described;

And whereas pursuant to the provisions of section 15 of
the Ordinance the requiring person entered into an Agreement
with the Government on .............. whereby it was agreed, inter
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alia, that the requiring person shall pay to the Government all
compensation and other charges for the said property;

And whereas the Deputy Commissioner .............. having
duly made an award of compensation under section 7 of the
said Ordinance and took possession under section 11 of the
properties which thereupon vested absolutely in the
Government free from all encumbrances:;

And whereas on the .............. day of .............. 19 covvinannen
possession of the said property was made over to the Deputy
Commissioner .............. to the requiring person;

And whereas the requiring person has deposited with the
Deputy Commissioner on ................the sum of TK ................ )
being amount so far demanded, and whereas the requiring
person admits its liability to pay any further sum demanded:

Now, this INDENTURE witnesseth that in pursuance of the
said Agreement the Government doth hereby grant lease unto
the requiring person ALL THAT property/piece or parcel of land
more particularly delineated in the plan hereunto annexed
and described in the schedule TO HOLD unto the requiring
person with usual rent/taxes as may be fixed by the Revenue
Authority and it is hereby agreed and declared that if at any
time hereafter the said property/premises shall (except with
the sanction in writing of the Government) be used by the
requiring person for any purpose, other than the ................. or
purposes incidental thereto or if the said property for a period
(o) ST consecutive months cease to be held and used or
cease to be required for such purpose the requiring person
shall surrender the said property and the Government may re-
enter upon and take possession of the said premises together
with all buildings thereon which shall thereupon vest in the
Government absolutely;

And the Government may either sell the said premises and
buildings thereon and upon such sale the Government shall
after deducting the expenses of taking possession and selling,
pay the balance of the said proceeds of sale to the requiring
person or the Government may retain the said premises
together with all buildings there in which case the
Government shall repay to the requiring person all sums
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received from the requiring person in respect of the aforesaid
premises as compensation (less the statutory allowance of 20
per cent and less any amount received from the requiring
person on account of trees and buildings which are not in
existence at the time of resumption) but not sums received on
account of costs, charges and expenses;

Should any dispute or difference arise concerning the
subject matter of the deed or any convenient clause or thing
herein contained, the same shall be referred to the
Government and the decision of the Government upon such
dispute or difference shall be final and conclusive and binding
on the parties hereto.

The schedule above referred to:

All that piece of land situated in the ............... , district
................ , PS....cceeevveiiieil, Mouza................., JLNo. .
containing an area of................. acres comprising CS SA RS
Plot Nos... =

bounded on the—

North-
East-
South-
West-

In witness thereof the said requiring person has caused its
common seal to be affixed and the Government hath hereto
set his hand and seal this day and year first above written.

The common seal of the above named ................ Requiring
person was hereto affixed in the presence of .................
witness.

Head of office/Chief Executive Officer

With seal
Signed, sealed and delivered by .................... The Deputy
Commissioner of ..................... On behalf of the Government of
the People's Republic of Bangladesh.
(Witness)
(Signature)

Deputy Commissioner
...................... District.



The Requisition of Immovable Property
Rules, 1982

No. SRO 372-L/82:- In exercise of the powers conferred by
section 46 of the Acquisition & Requisition of Immovable
Property Ordinance,1982 (II of 1982), the Government is
pleased to make the following rules, namely:-

1. Short title : These rules may be called the Requisition
of Immovable Property Rules, 1982.

2. Definitions : In this rules, unless there is anything
repugnant in the subject or context,-

(a) "Form" means a Form appended to these rules;

(b) "Ordinance" means the Acquisition & Requisition
of Immovable Property Ordinance, 1982 (II of 1982);
and

(c) "section" means a section of the Ordinance.

3. Proceedings for requisition : There shall be a
separate proceeding for each proposal of requisition under the
Ordinance.

4. Order of requisition : The order of requisition under
sub-section (1) of section 18 shall be in Form 'A’.

5. Assessment of compensation on requisition : (1) In
making the award of compensation, the deputy Commissioner
shall, besides taking into consideration, the principles laid
down under section 20, see that-

(a) the owner receives such compensation in cash of
which he is temporarily deprived; and

(b) in case the property is a cultivable land the owner
receives the compensation for loss of crops.

(2) in determining compensation for standing crops average
yield per acre in the locality of the kind of produce multiplied
by price of the products per unit shall be calculated.

6. Recovery of compensation money from the
allottees: When any requisitioned is allotted to and placed in
possession of any person the Deputy Commissioner shall
realise estimated mount of compensation from such person in
such installment as he my deem fit.
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7. Notice of release of requisition : The notice of release
of requisition as required under sub-section 3 of section 24
shall be in Form 'B'.

FORM- A
[See rule 4]
Requisition Case NO. ...
Order of Requisition of Immovable Property
Whereas, it is expedient to requisition the immovable
property described in the schedule 'A’ below for the purpose of
............................. and in the public interest;

Now, therefore, in exercise of the powers conferred by sub-
section (1) of section 18 of the Ordinance, 1 do thereby
requisition the said property and direct that-

Mr./Mrs ...c....... (Mame) .....coomsieassivin () QererTr (address)
............. owner/occupier of the said property shall-

(a) deliver the possession of the said property to an officer
authorised by me to receive the possession on my
behalf on ...............

(b) remove from the said property the movable properties
in the Schedule 'B' below or any other movable
properties as may be specified in writing in this behalf
by the officer authorised by me;

(c) not dispose of the said property in any way which may
disturb or interfere with the use or the dealing of the
said property in the manner described by me so long
as this order remains in force.

SCHEDULE 'A'
SCHEDULE 'B'

Deputy Commissioner
Dated the ............ 19.cccc e District
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FORM- B
[See rule 7]

Notice under section 24(3) declaring release of
acquisitioned property, when the owner is not found.

Whereas the property described in the Schedule below was
requisitioned vide Order No. ............. dated ...ouiins under
section 18 of the Acquisition and Requisition of Immovable
Property Ordinance, 1982 (II of 1982);

And whereas it has been decided to release the said
property from such requisition.

And whereas Mr./Mrs. ............... is/are entitled to take
possession of the said property;

And whereas the aforesaid person/persons cannot be
found and he has/they have no agent or other person
empowered to accept delivery of the said property on his/their
behalf;

Now therefore, in exercise of the powers conferred by sub-
section (3) of section 24 of the aforesaid Ordinance, it is hereby
declared that the said property is released from requisition.

SCHEDULE

Deputy Commissioner
Dated the:......vewe Y9isioses msesssemsessssssisn District



mary of an important case decided
by the Appellate Division

ur Mohammad & others Vs. Moulvi Mainuddin Ahmed
& others; 6 BLD (AD) (1986) 342

Against an order of requisition of the suit property u/s 3 of
the (Emergency) Requisition of Property Act, 1948, the
plaintiff-appellants filed Miscellaneous Requisition Appeal to
the Additional Commissioner, who without considering the
real facts, dismissed the appeal. Then they filed a civil suit in
the court of Subordinate Judge against the defendant-
respondents on the ground of malafide. In this suit the
plaintiff-appellants made an application for temporary
injunction. On the other hand the defendant-respondents
made an application under Order 7, Rule 11 of the CPC for
rejection of the plaint on the ground that the suit is barred
under section 14A of the (Emergency) Requisition of Property
Act, 1948. The learned court granted the application for
injunction filed by the plaintiff-appellants and rejected the
application for rejection of plaint filed by the defendant-
respondents.

Thereatfter, the defendant-respondents moved to the HCD.
The HCD by its judgment set aside the judgment of the court
of Subordinate Judge.

Then, the plaintiff-appellants moved to the AD and
obtained special leave to appeal.

The main issue before the AD was whether a suit
instituted on the ground of malafide is barred by the ouster
clause, that is to say, by section 14A of the (Emergency)
Requisition of Property Act, 1948.

The plaintiff-appellants submitted that when malafide is
alleged, the ouster clause becomes inoperative. In support of
their submission, they placed reliance on the cases of Abdul
Rauf and others Vs. Abdul Hamid; 17 DLR (SC) 515, Secretary of
State Vs. Mask & Co.; 44 CWN 70=AIR 1940 PC 105 and Mian
Muhammad Latif Vs. Province of West Palkistan; 22 DLR 98
SC=PLD 1970 SC 180.
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Ify this' case B.H. Chowdhury, J in his dissenting
judtgdement held: 'No legislature grants power for malafide
exercise of it and when such malafide is alleged in fact, the
civil courts have the power to investigate and give decision
thereon. Consistent judicial view on malafide and corum non-
judice is so well established that to hold otherwise on some
sﬁpposed intention of the legislature would be to deny an
universally accepted sound principle of law."

A.T.M. Afzal, J concurred with this judgement.

On the other hand, Fazle Munim, C.J., in his judgment
held: 'Malafide as alleged by the plaintiff-appellants is a
question of fact which has, therefore, to be established, on
proof. Ordinarily, the Court decides upon it after taking
evidence and hearing the parties. No difficulty would seem to
arise in determining upon any allegation of malafide raised in
a suit. But where a suit is not initially maintainable or barred
by any law, can such allegation be merely looked into and
without taking evidence can it be held that the bar against
such suit becomes inoperative on the allegation of malafide
made in the plaint. If, in such circumstances, the answer is in
the affirmative, provisions relating to the bar of the bar of suits
would be rendered nugatory.”

Shahabuddin Ahmed & M.H.Rahman, JJ concurred with
this judgment.

Thus by the majority decision, it was established that
allegation of malafide per se doesn't make the bar to
jurisdiction of court inoperative.



Summary of some important cases
decided by the High Court Division

\_,/Sghjahan Ali Khan (Md) and others vs.Government of
Bangladesh and others; 52 DLR (2000) 99 = 20 BLD
(HCD) (2000) 60 = 4 BLC 617.

The petitioner's property was acquired under the
Acquisition and Requisition of Immovable Property Ordinance,
1948. In due course compensation was assessed and awarded
by the Deputy Commissioner.

Being aggrieved with this award of compensation the
petitioner moved before the Arbitration.

After filing of the Arbitration case, the petitioner came to
know that amendment has been done by way of inserting
proviso to sections 31 and 34 of the Ordinance to the effect of
limiting the Arbitrator's power of revision of an award of
compensation only to the extent of 10%.

Being aggrieved by this amendment, the petitioner filed this
Writ Petition before the HCD and obtained a Rule.

The main contention of the petitioner was that by this
amendment the power of the Arbitrator and the Tribunal to
act independently and to exercise their discretion in a free
manner has been curtailed and in this way the petitioner’'s
right to have protection of law as to compensation in case of
acquisition of his land under the Ordinance has been
seriously violated.

The HCD held that since legislature is competent to
legislate fixing amount of compensation, the amendment
made in sections 31 and 34 of the Ordinance cannot be said
to have violated the petitioner's right of protection of law.

In the result, the Rule was discharged.

e M.A.Salam alias Abdus Salam & others Vs. Govt. of
“ Bangladesh & others; 15 BLD (1995) 578

For widening of the Airport Road in Farmgate, Dhaka
acquisition proceedings under the Acquisition and Requisition
of Immovable Property Ordinance, 1982 were initiated in
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respect of the land owned by the petitioner. In this writ
petition the petitioner challenged the acquisition proceedings,
obtained a Rule and Stay Order upon the proceedings. On
behalf of the petitioner the following submissions were made:

1.

2.

Notice under section 3 was not served upon the
petitioner. For this he couldn't raise objection against
the acquisition proceedings in due time. Thus his legal
right has been violated.

The provision of the notice under section 3 of the
Ordinance has imposed unreasonable restriction over
the right of the citizen since this provision doesn't
contemplate the service of notice personally on the
owner or the occupier of the land proposed to be
acquired or requisitioned. The Requisition of
Immovable Property Act, 1948 and the Land
Acquisition Act, 1894, since repealed, stood the test of
fundamental rights guaranteed under the Constitution
but the present legislation being Ordinance No. II of
1982 having not been placed in harmonious position
with those of the repealed Acts, the enactment has
been made in violation of the right guaranteed under
Constitution and for that matter the High Court
Division in its writ jurisdiction is entitled to and
should examine the question of reasonableness of the
provisions regarding the mode and manner of
publication of notices under sections 3,6,7 particularly
the provision of the notice under section 3 of the
Ordinance which has offended the provision of Article
31 and 42 of the Constitution.

The notices under sections 3 and 6 do not contain the
khatian number of the land sought to be acquired with
proper specification and boundaries so as to enable the
petitioners to raise objection.

The purported acquisition is not for public purpose
since it is not practicable to utilise the land for the
purpose for which it has been acquired.
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5. The order of acquisition has been made in respect of a

vague, indefinite and unidentifiable part of the
petitioner's land and hence it cannot be sustained. In
this regard reliance was made on the case of Momtaz
Begum Vs. The Province of East Pakistan; 14 DLR 608
where it was observed: 'In our opinion, the power to
requisition a property must be specific and capable of
being identified at the time when the order is made.
The said section 3 does not authorise the relevant
authority to requisition a land the specification of
which would be determined at some further date after a
good deal of fluctuations in the mind of the authorities
as to the location and the amount of land that would
be required for a public purpose.'

In the notice u/s 3 the land sought to be acquired has
not been delineated with specific boundaries but it has
been described as part of three plots and hence it
cannot be sustained. In this regard reliance was made
on the case of Sufia Khatun Vs. Secretary, Revenue
Department and others; 20 DLR (SC) 18 where it was
observed: 'The authority requisitioning or acquiring
property, under the compulsive power of the Act, must
indicate definitely what part of land is required by
them. If they want any specific portion out of a bigger
plot, it is necessary that an adequate description of the
portion of the sought to be acquired be given, so as to
notify the owner, of the exact extent of property sought
to be taken away.' In this regard reliance was also
made on the case of Amiruddin Ahmed Chowdhury Vs.
The Land Acquisition and others; 15 DLR 51 where it
was observed: 'An order of acquisition under section 3
could be justified if it had confined itself to the acres of
land for which there was a necessity for immediate
possession, but when such an order covers an amount
of land which includes land which may be needed in
future but for which there was no immediate necessity.
The order even in respect of the area for which there
was immediate necessity is illegal because the order
operates as a whole.’
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The two alternative expressions in the order that the
land 'is required’ and 'might be required’ indicate the
lack of application of mind and as such the
order/notice for acquisition is liable to be struck down.
In this regard the case of Shankar Gopal Chatterjee and
others Vs. The Additional Commissioner, Dhaka Division
and others; 41 DLR 326 was cited.

The entire land wouldn't be required for the purpose of
widening the Airport Road. Keeping the land which is
actually needed, the remaining portion can be and
should be returned to the petitioner. In this regard the
unreported case being the Writ Petition No. 72 of 1988
was cited wherein it was held that: 'The Government
can withdraw from acquisition any property acquired
under section 5 by notification published in the Official
Gazette, the Government can also withdraw from
acquisition any property when taking of decision under
section 5(6) in the matter pending before it'.

The Deputy Commissioner awarded inadequate
compensation which is arbitrary.

The Hon'ble Court, as to these submissions, observed as
follows:

1

2.

Notice under section 3 was served on the proceeding
land and other places. Notice u/s 3 is not essentially
required to be served personally. Therefore for non-
service of notice u/s 3, the petitioner can have no
grievance.

The rule was neither sought for nor issued challenging
the procedure laid down under the Ordinance, 1982
and for this reason the constitutionality of any
provision of the Ordinance, 1982 cannot be a matter of
scrutiny of the Court.

From the records it appears that the petitioner was
quite aware about the land sought to be acquired.
Moreover this ground was not taken in the petition at
the time of obtaining the Rule and therefore this
submission demands no consideration.
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The purported acquisition is for public purpose,
practicability to utilise the land for the purpose for
which it has been acquired is not a matter of fact to be
decided by a Court exercising its writ jurisdiction..
There was no difficulty for the petitioner to know about
the area of land sought to be acquired so as to file
objection against the proceeding earlier before the
appropriate authority. The principle of Momtaz
Begum's case is not applicable in this case since the
decided case arose out of the Emergency Requisition of
Property Act (XIII of 1948).

Though in the notice u/s 3 the land sought to be
acquired has not been delineated with specific
boundaries but it has been described as part of three
plots and it was clearly known to the petitioner as to
which land was sought to be acquired. The cases of
Sufia Khatun & Amiruddin Ahmed are not applicable in
this case since these decided cases arose out of the
Emergency Requisition of Property Act (XIII of 1948). In
the present case land was purported to be acquired
under Acquisition and Requisition of Immovable
Property Ordinance, 1982 and for the purpose of
widening the turning of a road. At this stage it cannot
be specifically said how much land would be required
for this purpose.

Though the words 'is required’ and 'might be required'
have been used but as a matter of fact there is no
ambiguity over the same affording an opportunity to
the petitioner to find fault in the notice of acquisition.

The principle of the cited case is not applicable in this
case since the decided case arose out of the Emergency
Requisition of Property Act (XIII of 1948). But the
present case arose out of Acquisition and Requisition
of Immovable Property Ordinance, 1982 and there is no
corresponding provision for withdrawal from
acquisition when the process of acquisition has
reached its final stage. Whether the entire land would
be required or not can only be decided after the
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execution of the work. If however any land is found to
have remained excess of the requirement after the
execution of the work, it will be left open for the
Government to decide as to whether the requiring body
will be entitled to use the same for any public purpose
other than the purpose for which it has been acquired
and or is liable to return the same to the original
owner after proper verification and scrutiny.

For inadequacy of compensation, there is separate
forum open for the petitioner and therefore it cannot
be a matter of consideration by a Court exercising Writ
Jurisdiction.

Ultimately the Rule was discharged.

. Masudul Hossain and Md. Azhar Hossain Vs. The

eputy commissioner, Dhaka and others; 15 BLD
(1995) 493
For setting up a three star hotel in Kawran Bazar, Dhaka
acquisition proceedings under the Acquisition and Requisition
of Immovable Property Ordinance, 1982 were initiated in
respect of the lands owned by the petitioners. In this writ
petition the petitioners challenged the acquisition
proceedings, obtained a Rule and Stay Order upon the
proceedings. On behalf of the petitioners the following
submissions were made:

Py

/2‘.

f

Notice under section 3 was not properly published at
convenient place on or near the property sought to be
acquired. For this legal defect, the acquisition is liable
to be struck down.

For the purpose of establishing a hotel, lands can be
made available in Dhaka city on private negotiation
and hence the compulsive acquisition is an abuse of
the authority as it is not done in the public interest
but for the private and commercial gain of some
interested person or persons. Therefore, there is no
legal basis for acquisition.

The notice u/s 3 was signed by the Land Acquisition
Officer but the Ordinance provides that the Deputy
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Commissioner shall cause the notice to be published.
The word 'Deputy Commissioner' as defined u/s 2(b)
includes an Additional Deputy Commissioner and any
officer authorised by the Deputy Commissioner. There
was nothing in the notice to show that the Land
Acquisition officer was so authorised by the Deputy
Commissioner. This makes the notice of acquisition
without lawful authority.

The two alternative expressions in the order that the
land 'is required’ and 'might be required' indicate the
lack of application of mind and as such the
order/notice for acquisition is liable to be struck down.
In this regard the case of Shankar Gopal Chatterjee and
others Vs. The Additional Commissioner, Dhalka Division
and others; 41 DLR 326 was cited.

The Hon'ble Court, as to these submissions, observed as
follows:

‘}/.

}.

3.

The opposite party hasn't been able to show from the
notice or from the record that the notice was duly
published in accordance with law. This failure makes
the purported acquisition without lawful authority.
The purpose for which the land is sought to be
acquired is purely for private benefit which makes the
acquisition without lawful authority. In this regard
reliance was placed on the cases of Sobhan Sowdagor
and another Vs. Province of East Pakistan and others; 14
DLR 496 and Sk. Aminuddin and another Vs. Deputy
Commissioner and others; 15 DLR 442,

The notice under section 3 suffers from lack of
application of mind of the requisitioning aﬁthority and
for that matter it suffers from legal infirmity.

The Court made no observation on the allegation of
unauthorised signature in contravention of section 3.

On behalf of the respondent it was contended that when a
final decision of acquisition is made under section 5(1) after
consideration of the reports submitted under section 4(3),
such decision becomes final and conclusive evidence that the
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property is needed for a public purpose or in public interest. In
this regard the case of Province of East Pakistan Vs. Dr. Azizul
Islam; PLD 1963 (SC) 296 was cited by the respondent wherein
it was held: 'Presumption that official act of requisition had
been regularly and properly performed.- Onus would then be
upon the person seeking to challenge the correctness of the
recital to show the contrary." However the Court was not
impressed at this and observed that: 'In the said case the
property was requisitioned for the purpose of rehabilitation of
displaced person and therefore on the very face it assumed the
character of the public purpose.” Then the respondent refereed
to the decision reported in 8 DLR (1956) 210 and submitted
that whether the property is required for public purpose or not
cannot be questioned in a court of law. As to this decision,
the Court observed: 'With the passage of time and change in
the law relating to the requisition and acquisition of the
property, the superior courts have consistently laid down the
principle that if the order of requisition and acquisition is
made without following the prescribed procedures it is not
outside the scope of the superior court to see whether it is for
public purpose or for collateral purpose or for the benefit of an
individual or a group of individuals.”

Ultimately the Rule was made absolute.

\%onab Kumar Chakraborty and others Vs. The Govt. of
the People's Republic of Bangladesh and others; 14 BLD
(1994) 2= 46 DLR 268.

The appellants are the members of the executive committee
of Jinardi Union Parisad. The said Parisad applied to the Govt.
for getting lease of 12 acres of excess land of the Railways at
village Jinardi for the purpose of setting up an industry there.
Then on 09.01.1981 the Chief Estate Officer, Bangladesh
Railways conveyed the appellants the sanction of the Railways
Administration to transfer 12 acres of land in favour of the
said Parisad and demanded the payment of consideration
money. On 26.02.1981 the appellants made the full payment
of the consideration money. But the Railway administration
delayed the execution and registration of the lease deed in
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spite of several reminders. Then the appellant filed a suit for
specific performance of contract, but the suit was dismissed.
Then the appellant appealed to the HCD.

On behalf of the appellants it was contended that a valid
contract exists between the parties, the defendant-respondent
has accepted full amount of consideration money and
therefore the appellants are entitled to a decree of specific
performance.

The respondent opposed this contention saying that: //

1. The suit property being Govt. land, only the relevant
Ministry was competent to enter into a contract for
transfer of the said property. Therefore the alleged
contract is not valid.

2. The alleged contract is violative of Rule-135 of the Land
Acquisition Manual.

3. The land is liable to be surrendered to the Deputy
commissioner according to section 17 of the
Acquisition and Requisition of Immovable Property
Ordinance, 1982.

4. According to section 23 of the Contract Act, 1872 the
alleged agreement is void for its consideration being
forbidden by law.

However, the Hon'ble Court observed as follows:

1. The sanction of lease was given by the Railway
Administration. According to section-3, sub-section- 6
of the Railways Act, 1890 /Railway Administration'
includes the Government? In the letter of approval it
was nowhere mentioned that the said approval or
sanction was accorded only by the Railway Board.
Moreover, the Government of the People's Republic of
Bangladesh. represented by the Secretary, Ministry of
Railways [defendant no.l] didn't file any written
statement or contested the suit denying the
competence of the Railway Board to conclude any such
contract. Therefore the contract by the Railway Board
is to be treated as a contract by the govt.
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2. Rules of the Land Acquisition Manual are
administrative guidelines and have been named as
executive instructions and have got no statutory force.

3. The Acquisition and Requisition of Immovable Property
Ordinance, 1982 came into force on 13.04.1982. But
the contract between the parties was concluded earlier
than 13.04.1982. Since the Ordinance of 1982 hasn't
been given retrospective operation, the said Ordinance
has no application in the instant case.

4. A presumption of lawfulness exists, in the first
instance, in favour of every consideration. Since the
respondent has failed to prove the contrary, the
contract is presumed to be valid and lawful.

Accordingly, the appeal was allowed.

# X¥angladesh Vs. Md. Mazibur Rahman; 14 BLD (1994)

62-< 47 DLR 559

This appeal was preferred against an award made by
Subordinate Judge (Arbitrator), Dhaka in a review case.

On behalf of the appellants it was contended that there
being no provision for review from an award made by the
Deputy Commissioner, the Arbitrator acted without
jurisdiction in making the award and as such the award is

liable to be set aside, i

However, the Hon'ble Court observed that according to
section-34 (1) of the Acquisition and Requisition of Immovable
Property Ordinance, 1982 an appeal lies to the Arbitration
Appellate tribunal and therefore the appeal to the HCD is not
maintainable.

Accordingly, the appeal was dismissed.
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The (Emergency) Requisition of Property
ACT, 1948

(East Bengal Act XIII of 1948)
[The text of the Act printed here is as on 16-8-82—the
date on which the Act expired or ceased to have effect.]

An Act to provide for special measures for (emergency)
requisition of properly in connection with the
administration and development of Bangladesh.

[Whereas it is expedient to provide for special measures for
the emergency requisition of property in connection with the
administration and development of Bangladesh;]!

It is hereby enacted as follows :—

1. Short title, extent and duration.— (1) This Act may be
called the (Emergency) Requisition of Property Act, 1948.

(2) It extends to the whole of Bangladesh.

(3) It shall come into force in such areas on such dates as
the Government may, by notification in the Official Gazette,
direct.

(4) It shall remain in force for a period of 2[thirty four]
years.

2. Definition.—In this Act unless there is anything
repugnat in the subject or context.—

() “Deputy Commissioner” includes an Additional
Deputy Commissioner and a Joint Deputy
Commissioner and also an Assistant Commissioner or
Deputy Magistrate and Deputy Collectors or an officer
of the E. P. Civil Service (Executive), Class II
authorized by the Deputy Commissioner to exercise
any power conferred, or perform any duty imposed, on
the Deputy Commissioner by or under this Act:

(ii) “owner” includes the occupier ;

(iii) “property” means any movable or immovable property ;
and

1. Substituted by Article 2 of P. O. No. 92 of 1972.
2. Substituted by section 2 of Ordinance No. VII of 1981,
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(iv) “repair” means all repairs for the proper maintenance
of a requisitioned property and does not include any
amenities added to the property for the convenience of
the allotted.

3. Requisitioning of property.—When any property is
required for a public purpose or in public interest, the Deputy
Commissioner may requisition it by an order in writing :

Provided that the projects covering more than one district
or the projects of which the requiring body is the Dhaka
Improvement Trust, the Chittagong Development Authority or
the Khulna Development Authority, the proposal shall require
the approval of the Government before proceedings under the
Act are started :

Provided further that no property usted by the public for
the purpose; of religious worship, grave yard and cremation
ground shall be requisitioned :

Provided further that when a property is required
permanently for a public purpose or in public interest, the
Deputy Commissioner may also requisition it with a view to its
permanent acquisition for such public purpose or in such
public interest.

4. Service of order of requisition.—[(1) When an order of
requisition has been made under section 3, it shall be served
on the owner of the property personally by delivering or
tendering it to him, or, where the owner cannot be found, it
shall be served by leaving an authentic copy thereof with some
adult male member of the family of such owner, or, if no such
adult male member of the family can be found, it may be served
by affixing an authentic copy thereof to some conspicuous
part of the premises in which he is known to have last resided
or carried on business or personally worked for gain and also
by affixing another such copy to some conspicuous part of the
requisitioned property. An authentic copy of such order shall
also be affixed on the notice board of the Local Union Council
and the Local Tahsil Office and the order shall also be
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proclaimed by beat of drum in the locahly in which the
property is situate.]3

(2) Where the order of the requisition has been served
under sub-section (1) in respect of a property, the Deputy
Commissioner may take possession of the property forthwith
and may use or deal with the property in such manner as
appear to him to be expedient.

4A. Appeal and Revision.—(1) An appeal against an order
made under section 3 shall, if presented within 30 days from
the date of service of the order, lie to the Commissioner.

(2) The Government may, at any time, either on its own
motion or on application by an aggrieved party, revise any
order passed by the Deputy Commissioner under section 3,
where no appeal has been filed under sub-section (1) and, also
any order passed by the Commissioner on appeal under sub-
section (1).

5. Acquisition of property.—(1) The Government may, if it
thinks fit, acquire any requisitioned property on the proposal
of the Deputy Commissioner in the manner hereinafter
provided in this section.

(1a) The Deputy Commissioner shall, if he considers that
the acquisition of any requisitioned property is expedient for a
public purpose or in public interest, cause a public notice to
be given at convenient places on or near the requisitioned
property stating that the property is proposed to be acquired.

(2) Such notice shall state particulars of the property to be
acquired, and shall require all persons interested in the
property to appear personally or by agent before the Deputy
Commissioner at a time and place therein mentioned (such
time not being earlier than fifteen days after the date of
publication of the notice) and to state the nature of their
respective interests in the property, their objections (if any) to
the acquisition of the property and particulars of their claims
to compensation for their respective interests.

3. Substituted by section 5 of the E.P. Ordinance No. VIII of 1966.
—15
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(3) Notice shall also be served to the above effect on the
owner of such property and on all such persons known or
believed to be interested therein or to be entitled to act for
persons so interested as reside or have agents authorised to
receive service on their behalf within the revenue district in
which the property is situated.

(4) In case any person so interested resides elsewhere and
has no such agent, the notice shall be sent to him by
registered post in a letter addressed to him at his last known
residence, address or place of business.

(4a) Every person required to make or deliver a statement
under sub-sections (2), (3) and (4) shall be deemed to be legally
bound to do so within the meaning of sections 175 and 176 of
the Penal Code.

(5) The Deputy Commissioner shall, after hearing all
objections and after making such further inquiry, if any, as he
thinks necessary, submit the case for the decision of the
Government together with the record of the proceedings held
by him and a report containing his recommendations on the
objections.

(6. The Government, after considering the report made
under sub-section (5), shall make a decision about the
acquisition of the requistioned property and such decision of
the Government shall be final.

(7) The Government shall then publish in the Official-
Gazelte a notice to the effect that the Government has decided
to acquire the requisitioned property. On and from the
beginning of the day on which the notice is so published the
requisitioned property shall vest absolutely in the Government
free from all encumbrances and the period of such requisition
of such property shall end.

5A. The Deputy Commissioner shall have the power to
summon and enforce the attendance of witnesses, including
the parties interested or any of them and to compel the
production of documents by the same means, and (so far as
may be) in the same manner, as is provided in the case of Civil
Court under the Code of Civil Procedure.
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[SB. Payment of compensation in advance.—Subject to
the provisions of sections 6 and 7, when a property is
requisitioned under section 3 with a view to its permanent
acquisition under section 5, the owner of such property shall
be offered and, if agreeable, paid in advance, before possession
is taken over under sub-section (2) of section 4, a
compensation to the extent of —

(a) 100% for structures and buildings, and
(b) 90% for lands,

on the basis of a provisional estimate prepared on rough
and ready calculation.]4

[BC, Mode of payment of rent of requisitioned
property.— (1) The owner of a holding or part of a holding
requisitioned for the purpose of permanent acquisition shall
not be liable to pay rent of such holding or such part of the
holding with effect from the date of publication of the notice of
acquisition under sub-section (7) of section 5 or from the date
of taking over possession of such holding or part of the
holding under sub-section (2) of section 4 whichever is earlier.

(2) The requiring body other than the Government for
whom the holding or part of the holding referred to under sub-
section (1) is requisitioned shall pay rent for the holding or
part of the holding, as the case may be, at such rate as may be
assessed by the Deputy Commissioner, with effect from the
date of publication of the notice of acquisition under sub-
section (7) of section 5 or from the date of taking over
possession of such holding or part of the holding under sub-
section (2) of section 4 whichever is earlier.|®

6. Compensation for movable property.—Whenever any
movable property is requisitioned or acquired under the Act,
the owner thereof shall be paid such compensation as may be
determined by the Deputy Commissioner subject to revision by
the Commissioner and the Government.

4. Substituted by section 2 of the E.P.Ordinence No. IV of 1969

5. Inserted by section 6. of the E.P. Ordinance No. VIII of 1966, published
in the then Dacca Gazette. Extraordinary, dated January 27. 1967,
page 161.
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7. Compensation of immovable property.—Whenever
any immovable property is requisitioned or acquired under this
Act, there shall be paid compensation the amount of which
shall be determined in the manner, and in accordance with
the principles, hereinafter set out, that is to say —

(a) where the amount of compensation can be fixed by

agreement, it shall be paid in accordance with such
agreement;

(aa) where no such agreement can be reached, the Deputy

(aaa)

(ii)

Commissioner shall, having regard to the provisions of
clause (e), assess compensation for the immovable
property, and shall after obtaining the approval of the
Government thereto, give immediate notice of the
assessment to the person or persons interested;

[(i) any person interested, who has not accepted the
assessment made under clause (aa) may make an
application to an arbitrator appointed under clause
(b), for an award within the time specified in sub-
clause (ii) of this clause and where there is no
arbitrator appointed for the time being, within six
weeks of the appointment of such an arbitrator.]5

the application shall state the grounds on which
objection to the assessment is taken :

Provided that every such application shall be made within

[(b)

[(bb)

six weeks of the service of the notice by the Deputy
Commissioner under'clause (aa) ;

the arbitrator referred to in sub-clause (i) of clause
(aaa) shall be a judicial officer not below the rank of a
Subordinate Judge and shall be appointed by the
Government by notification in the Official Gazette.]”
applications hitherto filed and pending with the
Government for making references to an arbitrator for

6. Substituted by section 7 ibid.
Substituted by ibid.

8
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awards shall stand transferred to the arbitrator
concerned appointed under clause (b).]8

the Government may, in any particular case,
nominate a person having expert knowledge as to the
nature of the property requisitioned or acquired, to
assist the arbitrator, and where such nomination is
made, the person to be compensated may also
nominate an assessor for the said purpose;

on receipt of an application under clause (aaa) the
arbitrator shall give notice of such application to the
Deputy Commissioner who shall forward a copy
thereof to the requiring person, if any,]?

at the commencement of the proceedings before the
arbitrator, the Deputy Commissioner, the person to be
compensated and the requiring person, if any, shall
state what, in their respective opinions, is a fair
amount of compensation and shall produce all the
documents in their possession or power on which
they intend to rely;]10

the arbitrator in making his award shall have regard
to the provisions of sections 23 and 24 and sub-
section (2) of section 35 of the Land Acquisition Act,
1894, so far as the same can be made applicable :

Provided that—

(i)

the market value of any immovable property for the
purposes of this section shall be the [weighted average
value, calculated in the manner prescribed by rule
made by the Government and after excluding
abnormally high and low sale figures,]!! of the
properties of a similar description and with similar
advantages in the vicinity, during the twenty-four
months preceding the date of the service of notice
under sub-section (1a) of section 5;

8.
9.

Inserted by ibid.

Inserted by section 2 of the E. P. Ordinance No. IV of 1968.
10. Substituted by ibid.

11. Substituted by ibid.
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where the public purpose, for which the immovable
property is acquired under section 5, is the
establishment of an industry by a person other than
the Government, the arbitrator shall, in addition to
such market value of the immovable property, award a
sum of twenty-five per centum on the market value,
instead of fifteen per centum as provided in sub-
section (2) of section 23 of the Land Acquisition Act,
1894, in consideration of the compulsory nature of
the acquisition; and

in awarding compensation for the requisition of any
immovable property to which the provisions of the
Premises Rent Control Ordinance, 1961, or any other
law for the time being in force, for the control of
house-rent, apply, the arbitrator shall have regard to
those provisions, so that the compensations awarded
may not exceed the amount of rent allowable in
respect of such property under those provisions ;

an appeal shall lie to the "[High Court Division]
against an award of an arbitrator except in cases
where the amount thereof does not exceed an amount
specified in this behalf by rule made by the
Government;

save as provided in this section and in any rules made
there-under nothing in any law for the time being in
force shall apply to arbitrations under this section.

7A. (1) Where there is any dispute as to the apportionment
of compensation or any part thereof or as to the person to

whom

the same or any part thereof is payable the Deputy

Commissioner after hearing the claimants or giving them an
opportunity to be heard shall decide the dispute and make an

award
person

and shall give immediate notice of the award to the
or persons interested.

*  Subs. by Act VIII of 1973 as amended by LIII of 1974 (w. e. f the 26th
March, 1971), for "a High Court”.
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(2) Any person interested who has not accepted the award
made under sub-section (1) may bring a suit in a Civil Court of
competent jurisdiction for the determination of the dispute :

Provided that no such suit shall be entertained unless it is
instituted—

(a) if the person instituting it was present or represented
before the Deputy Commissioner at the time when he
made his award;

(b) in other cases, within six weeks of the service of notice
by the Deputy Commissioner under sub-section (1) or
within three months from the Deputy Commissioner's
award, whichever period shall later expire.

(3) Any person who has instituted a suit in the Civil Court
under sub-section (2) shall produce evidence before the Deputy
Commissioner that he has instituted such a suit in the Civil
Court within two weeks from the date of expiry of the period
referred to in the proviso to sub-section (2), failing which the
Deputy Commissioner shall disburse the compensation
according to the award made by him under sub-section (1).

7B. When the compensation has been assessed under
section 7, the Deputy Commissioner shall tender payment of
such compensation to the persons entitled thereto :

Provided that when there is any dispute under sub-seciion
(1) of section 7A as to the apportionment of compensation or
any part thereof or as to the person to whom the same or any
part thereof is payable, or when any suit has been brought
under sub-section (2) of the said section and evidence of such
suit has been produced before the Deputy Commissioner
under sub-section (3) of that section, such payment shall not
be made by the Deputy commissioner until an award has been
made by him under sub-section (1) of that section or until the
final determination of the suit, as the case may be :

Provided further that when a suit has been instituted
under sub-section (2) of section 7A, the Deputy commissioner
shall deposit the amount of compensation in the Court in
which the suit has been instituted.
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7C. Recovery of money from allottee of requisitioned
property.— (1) If any requisitioned property is allotted to, and
placed in possession of, any person, it shall be lawful, and
shall be deemed always to have been lawful, for the Deputy
Commissioner to recover from such person such portion of
the costs of litigation incurred by the Deputy Commissioner in
respect of such requisitioned property as he may deem fit and
a sum equivalent to the compensation payable by him under
this Act in respect of such property for the period of such
allotment and possession. The recovery shall be made in such
instalments and by such dates as the Deputy Commissioner
may fix from time to time.

(2) Any sum due from an allottee under sub-section (1), if
not paid within the date fixed, as also the sum which, prior to
the coming into force of this section, became due from an
allottee for the use and occupation of any requisitioned
property and is outstanding, shall be recoverable as a public
demand.

7CC. Repairs of requisitioned property.— During the
period of requisition, the Deputy Commissioner shall be
responsible for the proper maintenance of a requisitioned
property and it shall be lawful for the Deputy Commissioner to
recover a sum equivalent to the amount spent on repairs, if he
is satisfied on the report of the local Executive Engineer of the
Works Department that such repairs, are necessary to prevent
deterioration of the property, out of the compensation payable
under this Act to the owner for such a period :

Provided that in the cases of normal repairs due to the
natural wear and tear the amount spent on such repairs shall
not exceed one-sixth of the compensation payable to the
owner :

Provided further that if at the time of release of a
requisitioned property from requisition under section 8, any
sum spent on repairs remains outstanding it shall be
recoverable from the owner of the property as a public demand.

7D. Transfer of acquired property to a company.—(1)
When a property is proposed to be transferred on acquisition
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under section 5, to any person other than the Government
such person shall enter into an agreement with the
Government in such form as may be prescribed by the
Government before the possession of such property is delivered
to the person.

(2) When the property in respect of which an agreement
has been entered into with a person under sub-section (1), is
acquired under section 5, the Government shall, on the
performance by such person of his part of the agreement,
transfer the property to the person by executing a deed of
transfer in such form as may be prescribed by the Government,
and in accordance with the law for the time being in force.

7E. Recovery of compensation paid in advance.—When
any compensation paid in advance is in excess of the amount
payable to the owner of any property requisitioned with a view
to its permanent acquisition such excess amount or when a
payment has been made to a person other than the rightful
owner the amount of such wrong payment or when a
requisitioned property is de-requisitioned due to change of
alignment or abandonment of the scheme, either partly or
wholly, the compensation paid in advance in respect of such
property, whether paid before or after the commencement of
the (Emergency) Requisition of Property (Amendment)
Ordinance, 1963 shall be recoverable from such owner as a
public demand.

7F. Payment of compensation to the heirs of a
deceased owner.— When a person entitled to receive
compensation for requisition or acquisition of any property
under this Act dies and the amount of compensation payable
in respect of such property does not exceed five
hundred®[taka], the compensation may be paid to any person
claiming it, who appears to the Deputy Commissioner to be
entitled to receive such compensation without requiring
production of any Probate, Letters of Administration or
Succession Certificate and such payment shall be a full

The word “taka” was substituted for the words “rupees” by Act VI of
1973, S. 3 2nd, sch. (with effect form 26-3-71).
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discharge to the Deputy Commissioner from all liability in
respect of compensation, but nothing in this section shall
affect the claim of any executor or administrator or other
representative or any creditor of the deceased against the
person to whom the payment has been made.

8. Release from requisition.— (1) Where any
requisitioned property is to be released from requisition, the
Deputy Commissioner may restore it to the persons from
whom the property was requisitioned or to this successor-in-
interest or to such other persons as may appear to the Deputy
Commissioner to be entitled to such restoration.

(2) The delivery of possession of the requisitioned property
to the person referred to in sub-section (1) shall be a full
discharge of the Deputy Commissioner from all liability in
respect of such delivery, but shall not prejudice any rights in
respect of the property which any other person may be entitled
by due process of law to enforce against the person to whom
possession of the property is so delivered :

Provided that when the person, to whom the requisitioned
property is to be restored on release from requisition, wilfully
neglects or refuses to take delivery of the requisitioned property
on being directed in writing to take possession of such
requisitioned property by the Deputy Commissioner such
requisitioned property shall be deemed and shall always be
deemed to have been restored to such person within the
meaning of this sub-section with effect from the date and time
specified in the aforesaid direction.

(3) Where the person to whom possession of any
requisitioned property is to be given cannot be found and has
no agent or other person empowered to accept delivery on his
behalf the Deputy Commissioner shall cause a notice declaring
that the property is releasqd from requisition to be affixed on
some conspicuous part of the property and published in the
Official Gazette.

(4) When a notice referred to in sub-section (3) is published
in the Official Gazette, the property specified in such notice
shall cease to be subject to requisition on and from the date of
such publication and be deemed to have been delivered to the



The (Emergency) Requisition of Property ACT, 1948 219

person entitled to possession thereof ; and the Deputy
Commissioner shall not be liable for any compensation or
other claim in respect of the property for any period after the
said date.

8A. Certain allotees to become tenants on de-
requisition.—(1) When an immovable requisitioned property,
situated in any area to which the Premises Rent Control
Ordinance, 1961, or any other similar law for the time being in
force, applies, which has been allotted to and placed in
possession of any person for commercial or industrial
purposes, is to be released from requisition, the actual
possession of it, notwithstanding the provision of sub-section
(1) of section 8, shall not be liable to be restored to any one,
but such property may, subject to the provisions of sub-
section (4) of that section, be released from requisition only in
the manner laid down in sub-section (3) thereof.

(2) Notwithstanding anything contained in any other law
for the time being in force, when a requisitioned property as
aforesaid is released from requisition under sub-section (1),
the allottee in possession of such property shall, on and from
the date of its release from requisition, be deemed to be a
tenant form month to month under the person or persons
who, but for the provision of sub-section (1) would have been
entitled to restoration of actual possession thereof under sub-
section (1) of section 8, at a rental equivalent to the amount
of monthly compensation which, prior to the release of that
property, was payable by him for it, or if that rent be not
acceptable to either party to the aforesaid tenancy, at such
standard rent as may be admisible or fixed under the
provisions of the Premises Rent Control Ordinance, 1961 or
any other similar law for the time being in force.

(3) The authority releasing such property from requisition
shall inform, in the manner prescribed by rules, the fact of
release thereof, to the person or persons referred to in sub-
section (2).

(2) The Premises Rent Control Ordinance, 1961, or any
other similar law for the time being in force, so far as it is
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applicable, shall apply to the tenancy referred to in sub-
section (2).

8B. Withdrawal from acquisition.— When the owner of
any property which has been acquired under section 5 is
willing to receive back the property, the Government may, at
any time before the payment of compensation, withdraw from
the acquisition of any such property by notification published
in the Official Gazette, and on such withdrawal, the property
shall be restored to the possession of the owner, and with
effect from the date of such restoration, the property shall vest
back in the owner in the rights which he had before such
property was acquired.

9. Powers to enter on land and into premises to collect
information.—With a view to requisitioning or acquiring any
property or determining the compensation payable under this
Act, the Deputy Commissioner may—

(a) authorise any person to enter upon any land or into
any premises and inspect such land or premises and
any property there on or therein, and

(b) by written order require any person to furnish to such
authority such information in his possession relating
to the property as may be specified in the order :

Provided that no premises shall be entered, without the
consent of the occupier, unless at least twenty-four hours'
previous notice in writing has been given.

10. Penalty.—Any person who contravenes or attempts to
contravene, or abets or attempts to abet a contravention of
any order, made under this Act, or who wilfully obstructs any
person in doing any of the acts authorised or permitted under
this Act or any rule made thoreunder shall be punishable with
imprisonment for a term which may extend to six months or
with fine not exceeding five hundred *[taka] or with both.

11. Offences by Corporation.—If the person contravening
any order, made under this Act, is a company or other body

* The word “taka” was substituted for the words “rupees” by Act VIII of
1973, S. 3 2nd, sch. (with effect form 26-3-71).
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corporate, every director, manager, secretary or other officer or
agent thereof shall, unless he proves that the contravention
took place without his knowledge or that he exercised due
diligence to prevent such contravention, be deemed to be guilty
of such contravention.

12. Enforcement of surrender.-If the Deputy
Commissioner is opposed or impeded in taking possession
under this Act of any property, he shall enforce the surrender
of the property to him.

12.A. Eviction of allottees.—Notwithstanding anything
contained in any other law for the time being in force, if any
immovable property under requisition, which has been allotted
to any person or is in unauthorised occupation of any person
is required by the Deputy Commissioner for any other use or
purpose during the period of requistion or for restoring the
property under section 8 on its release from requistion, the
Deputy Commissioner may at any time by written order, direct
such person to vacate the property by such date as may be
specified in such order, and if such person does not vacate the
property by the date so specified, the Deputy Commissioner
may evict such person from such property and may use or
cause to be used such force for the purpose as may be
necessary :

Provided that no person shall be so evicted between sunset
and sunrise.

12B. Eviction when allottee erects or purchases house
for residence.—Notwithstanding anything contained in any
other law for the time being in force, if a person, to whom any
requisitioned premises have been allotted for residential
purposes, erects a hosue for such purposes or purchases a
house for such purposes and secures vacant possession
thereof, such person shall be evicted from the requisitioned
premises under the provisions of section 12A if he does not
voluntarily vacate the said premises as soon as the erection of
the house has been completed or as soon as the house
purchased by him is available for his occupation.
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12C. (1) Service of notice under this Act shall be made by
delivering or tendering a copy thereof, singned by the Deputy
commissioner.

(2) Whenever it may be practicable, the service of the notice
shall be made on the person therein named.

(3) When such person cannot be found, the service may be
made on any adult male member of his family residing with
him; and if no such adult male member can be found the
notice may be served by affixing the copy on the outer door of
the house in Bangladesh in which the person therein named
ordinarily dwells or carries on business or is known to have
last resided or carried on business and by affixing a copy
thereof in some conspicuous place in the office of the Deputy
Commissioner or in the Court House and also in some
conspicuous part of the property to be requisitioned or
acquired :

Provided that, if the Deputy Commissioner shall so direct,
a notice may be sent by registered post in a letter addressed to
the person named therein at his last known residence, address
or place of business in Bangladesh.

13. Offence under the Act is cognizable.—
Notwithstanding anything contained in the Code of Criminal
Procedure, 1898, an offence under section 10 shall be a
cognizable offence within the meaning of clause (f) of sub-
section (1) of section 4 of the Code.

14. Protection of action taken under the Act.—(1) No
suit, prosecution or other legal proceeding shall lie against any
person for anything which is in good faith done or intended to
be done in pursuance of this Act or any order or rule made
thereunder.

(2) No suit or other legal proceedings shall lie against the
Government or against any person for any damage caused or
likely to be caused by anything in good faith done or intended
to be done in pursuance of this Act or any order or rule made
thereunder.

14A. Bar to jurisdiction of Civil Court.—Except as
expressly provided in this Act, no Civil Court shall entertian



The (Emergency) Requisition of Property ACT, 1948 223

any suit or application against any order passed or any action
taken under this Act and all suits and appeals pending in any
such Court against any order passed or any action taken
under this Act shall abate with effect from the date of coming
into force of the (Emergency) Requisition of Property
(Amendment) Ordinance, 1963.

15. Delegation of functions.—The Government may, by
order notified in the Official Gazette, direct that any power
conferred or any duty imposed on it by this Act shall, in such
circumstances and under such conditions, if any, as may be
specified in the direction, be exercised or discharged by such
officer as may be so specified.

16. Saving.—On the expiry of this Act, the provisions of
section 8 of the General Clauses Act, 1897, shall apply as if
this Act has been repealed by an Act of the Legislature.

17. Continuance of action appointment, proceedings,
etc.—(1) Anything done or any action taken or any
appointment made or any proceedings commenced in exercise
of any power conferred by or under the Requisition of Property
Ordinance, 1947, shall be deemed to have been done, taken,
made or commenced under this Act as if this Act was already
in force when such thing was done or such action was taken
or such appointment was made or such proceedings
commenced.

(2) The expiry of the said Ordinance shall not affect any
right, privilege, obligation or liability acquired, accrued or
incurred thereunder.

18. Power to make rules.—The Government may make
rules and may from time to time alter and add to the rules so
made for carrying out the purposes of this Act.

(2) In particular and without prejudice to the generality of
the foregoing power, such rules may provide for all or any of
the following matters namely :(—

(@) procedure in making an order for requisition of

property under section 3;
(c) the form of the order of requisition referred to in sub-
section (1) of section 4;
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(d)

(e)

(0

(D)

(h)
(i)
()
(k)
(1]

(m)
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the form of the notice of acquisition referred to in sub
section (1a) of section 5 ;

manner and principle of assessment and payment of
compensation in respect of properties requisitioned or
acquired, mentioned in section 6 and clause (a) of
section 7 ;

the procedure to be followed in arbitration under
section 7 ;

manner of calculation of weighted average value
referred to in clause (i) of the proviso to clause (e) of
section 7 ;|12

the principles to be followed in apportioning the costs
of proceedings before the arbitration and on appeal
under section 7 ;

the maximum amount of an award against which no
appeal shall lie under clause (f) of section 7 ;

the form of the notice or release referred to in sub-
section (3) of section 8 and procedure for release ;

the procedure to be followed in making entry on a
property referred to in clause (a) of section 9 ;

manner of collection of information referred to in
clause (b) of section 9;

manner of enforcement of surrender referred to in
section 12;

various forms and registers considered necessary for
the guidance of officers in all matters connected with
the enforcement of the law.

12. Inserted by section 3 ibid.
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The (Emergency) Requisition of Property
Rules, 1948

1. (1) These rules may be called the (Emergency)
Requisition of Property Rules, 1948.

(2) In these rules, unless there is anything repugnant in
the subject or context,—
(il “the Act” means the (Emergency) Requisition of
Property Act, 1948 (East Bengal Act XIII of 1948);

(i) “section” means a section of the Act:

(iif) “"compensation” means compensation payable under
sections 6 and 7 of the Act; and

(iv) “form” means a form appended to these rules.

2. (1) A separate proceeding shall be started with each
proposal for the requisition of any property under the Act.

(2) Before making an order for the requisition of a property
under section 3, the officer competent to make such order
shall satisfy himself that the proposed requisition falls within
the scope of the provisions of section 3.

3. An order of requisition referred to in sub-section (1) of
section 4 shall be in Form A.

4. The notice referred to in sub-section (1), (3) and (7) of
section 5 shall be in Form B, in Form C and in Form D,
respectively.

5. (1) In assessing the compensation payable for the
requisition of any movable property under section 8, the
District Magistrate shall take into consideration—

(i) the nature and the condition of the property ;

(i) the prevailing letting value, if any, of similar property

in the locality.

(i) the market value, or where any control or ceiling price
has been fixed by Government for similar property, the
control or ceiling price of the property in the locality
immediately before the requisition; and

(iv] the compensation which would be payable if the rate
were fixed at not more than ten per centum per

@ annum of such market value.
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(2) In assessing the compensation payable for the
acquisition of any movable property under section 6, the
District Magistrate shall take into consideration—

(i) the nature and the condition of the property

(i) the market value or where any control or ceiling price

has been fixed by Government for similar property, the
control or ceiling price of the property in the locality
immediately before the requisition; and

(iii) the depreciation that has been occasioned to the

property by normal wear and tear.

6. In assessing compensation for requisition or acquisition
of any immovable property under clause (a) of section 7, the
officer making the assessment shall have regard to the
principle laid down in clause (e) of that section.

7. (1) When compensation has been assessed, it shall be
paid to the person who is entitled to receive it unless there is
any dispute as to the adequacy of the amount assessed or as
to the title to receive the amount or any portion thereof.

(2) Where there is a dispute as to the adequacy of the
amount of compensation payable to any person, the dispute
shall be referred to arbitration as provided under section 7.

(3) If there is any dispute as to the title to receive the
amount of any compensation or any portion thereof, the
officer assessing the compensation shall after hearing the rival
claimants decide the dispute and make an award accordingly.
If any of the claimants fail to agree to the award, the amount
awarded may be kept in Revenue deposit pending the decision
of the dispute by a competent Civil Court or, when so ordered
by such court, remitted to that court.

8. (1) If the property acquired belongs to any person who
has no power to alienate it the compensation payable in
respect of the property shall be deposited in the Principal Civil
Court of original civil jurisdiction in the district in which the
said property is situated and the provisions of section 32 of
the Land Acquisition Act, 1894, shall apply to such a deposit.

9. (1) The appointment of an Arbitrator under clause (b) of
section 7 of the Act shall be made by the Government by an
order.
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(2) If the Arbitrator neglects or refuses to act, or in
incapable of acting or dies, the Government shall appoint
some other person in his place.

(3) Where the amount of compensation payable for the
requisition of any property under section 7 of the Act cannot
be fixed by agreement, the person or persons to be
compensated shall submit an application to the officer
making the assessment for referring the case to arbitration
with necessary written statements of his or their claims. Such
officer shall refer the case with all relevant papers to the
Arbitrator and give notice of such reference having been made
to the person or persons to be compensated, and inform the
Government.

(4) The Arbitrator shall have the like powers and shall
follow the like procedure as the Court has and follows in the
exercise of its ordinary original civil jurisdiction under the code
of Civil Procedure, 1908 :

Provided that the Arbitrator shall have the right to decide
the points referred to arbitration summarily in non-appealable
cases referred to in sub-rule (16). '

(5) Where the Government nominates a person, having
expert knowledge as to the nature of the property acquired,
under clause (c) of section 7 to assist the Arbitrator, the
Government shall inform the Arbitrator of such nomination.
On receipt of the intimation, the Arbitrator shall inform the
person or persons to be compensated about the nomination
with a view to enabling such person or persons to nominate
an Assessor under the said clause. The nomination of an
Assessor shall be made within thirty days of the receipt of the
intimation.

(6) the person to be nominated by the Government under
clause (c) of section 7 and the Assessor to be nominated
thereunder by the person or persons to be compensated may
be given such fees as may be fixed by the Government in such
case.

(7) The person to be nominated by the Government and
the Assessor to be nominated by the person or persons to be
compensated under clause (c) of section 7 shall render such
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assistance to the Arbitrator in connection with the arbitration
as may be required by the Arbitrator.

(8) If the person nominated by the Government to assist
the Arbitrator or the Assessor nominated by the person or
persons to be compensated neglects or refuses to act, or is
incapable of acting or dies, the Arbitrator shall inform the
Government or the person or persons to be compensated, as
the case may be, of such an event who may nominate another
person or Assessor within fifteen days of the receipt of the
information.

(9) On receipt of the reference, the Arbitrator shall inform
the person or persons to be compensated as also the officer
who referred the case, of the place and time of meeting and
such other particulars relating to the appearance of the
parties to the reference and their witnesses and lawyers, as
may be deemed necessary by the Arbitrator. The Arbitrator
shall also issue such instructions to the parties to the
reference, from time to time, as he may consider necessary.

(10) The parties may appear either in person or by their
authorized agent and may produce such evidence as they
desire to adduce in support of their respective cases and which
the Arbitrator considers to be relevant and necessary for the
purpose of making an award.

(11) The parties to the reference and all persons claiming
under them shall submit to be examined by the Arbitrator on
oath or affirmation in relation to the matters in difference and
shall produce before the Arbitrator, all books, deeds, plans,
papers, accounts, writings and other documents within their
possession or power respectively, which may be required or
called for, and do all other things which, during the
proceedings on the reference, the Arbitrator may require.

(12) The Arbitrator shall keep a record of the proceedings
but such record need not be a verbatim record.

(13) Every party to a reference shall do all the acts
necessary to enable the Arbitrator to make a just award and
shall not wilfully do or cause or allow to be done any act to
delay or to prevent the Arbitrator from making an award.

(14) When the Arbitrator has made his award, he shall
sign it and shall give notice in writing to the parties to the
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reference of the making and signing thereof. He shall also send
a copy of the award to the person or persons to be
compensated and forward to the officer who made the
reference the award, in original, together with the records of
the proceedings.

(15) The costs of the Arbitration including fees paid to
persons nominated under clause (c) of section 7 shall be in the
discretion of the Arbitrator, who made direct to and by whom,
and in what manner, such part thereof shall be paid.

(16) Any appeal against the award of the Arbitrator shall
be preferred within sixty days of the receipt by the parties of
the notice referred to in sub-rule (14) :

Provided that no appeal shall lie against an award made
under these rules where the amount of compensation awarded
does not exceed Tk. 5,000 in lump or Tk. 250 per mensem.

(17) (a) The Arbitrator shall specify a time in the award
within which it shall be satisfied; and if the award is
not satisfied within the time so specified the Arbitrator
shall report the case for the orders of the Government.

(b) Execution shall not be issued on any such award
unless it remains unsatisfied for the period of three
months computed from the date of such report.

(c) The award of the Arbitrator shall be enforceable in the
same manner and to the same extent as a decree of a
Civil Court and may be filed for execution in the Civil
Court which, if the subject matter of the arbitration
reference wherein the award was made were subject-
matter of a civil suit, would have jurisdiction to try
such suit.

Provided that where an appeal against an award has been
filed no process shall be issued for the realisation of
such amount of compensation awarded as is in excess
of the amount of compensation assessed by the
Deputy Commissioner.

9A. (1) The notice referred to in clause (aa) of section 7
shall be in Form J.

(2) The notice referred to in sub-section (1) of section 7A
shall be in Form K.
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10. (1) For the purpose of ascertaining the person or
persons to whom a requisitioned property, on release, is to be
restored, the officer competent to release the property shall give
to all persons who are believed to be interested in such
property a notice in Form E calling upon them to file with in
the time specified in such notice applications stating their
claims to the restoration of the property. A copy of the notice
shall be affixed to some conspicuous part of the property and
also to the notice board of the Deputy Commissioner.

(2) The officer shall consider the application filed under
sub-rule (1) and shall after giving the applicants an
opportunity of being heard and after making such enquiry, if
any, as he considers necessary, serve on the person or persons
who appear to be entitled to such restoration a notice in Form
F for the release of the property and calling upon him or them
to take delivery of the property on the date specified in such
notice. A copy of the notice shall be affixed to some
conspicuous part of the property to be released and to the
notice board of the Deputy Commissioner.

11. The notice referred to in sub-section (3) of the section
8 shall be in Form G.

11A. (1) In releasing a requisitioned property under section
8A, notice to that effect shall be published in the Official
Gazette as required under sub-section (1) of that section. The
notice shall be in Form H.

(2) The officer competent to release the property shall also
give to all persons who are believed to be interested in such
property as well as to the allottees a notice in Form I informing
them of the fact of release and the date from which the
property shall be held to be released from requisition. A copy of
the notice shall be affixed to some conspicuous part of the
property to be released and to the notice board of the Deputy
Commissioner.

12. A person authorised under clause (a) of section 9 to
enter upon any land or into any premises shall not do so
during the time from sunset to sunrise.

13. The order referred to in clause (b) of section 9 shall be
served in the manner laid down in sub-section (1) of section 4.
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