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PREFACE TO THE SECOND EDITION

- Since the publication of the first edition of the book, almost six
years have elapsed. In the meantime all the copies printed were sold
out. I am grateful to the readers in general and to my colleagues in
the profession in particular for their warm reception of the book. I
felt my labour well spent.

“* 7 In these seven years many developments have taken place. The

inertia of the initial stage of interpretation passed away. The
Supreme Court seems to have been well on course for a positive
approach having regard to the well expressed social goals the
framers intended to achieve through the process of law. In Dr.
Mohiuddin Farooque v. Bangladesh, (49 DLR (AD) 1), the
Appellate Division took note of the special character of the
Constitution and of the objectives mentioned in the Constitution to
liberalise the standing issue and thereby paving the way for a
purposive interpretation of the Constitution. In Secretary, Ministry of
Finance v. Masdar Hossain, (2000 BLD (AD) 104), the same trend
continued. This decision has gone a long way in affirming the
independence of the judiciary as a basic feature of the Constitution
and together with Dr. Mohiuddin Faroogue will pass on as trend

wnstitutional interpretation in Bangladesh.

™ Until recently, there was a reluctance to view the provisions of
art.31 and 32 as requiring the law to be reasonable and as importing
the concept of due process of the American jurisdiction. Though not
explicit, slum clearance case (Ain-O-Shalish Kendra v. Bangladesh,
1999 BLD 488) shows that the Supreme Court is ready to apply the
due process test to determine the validity of governmental actions
and several other cases in this direction followed. While appreciating
the change in the attitude of the Supreme Court, it must be
remembered that in constitutional interpretation a balance between
the existing social conditions and the rights of the individuals should
be made, and in deciding the disputes involving fundamental rights
the social perspective and the current values cannot be lost sight of.
(see Nasreen Fatema v. Bangladesh, 49 DLR 542)

In this edition, I have incorporated all the important judicial
decisions handed down by the Supreme Court of Bangladesh and



viii Preface

reported in different law reports to make the book up to date in the
matter of precedents. New principles like the doctrines of legitimate
expectation, proportionality and public trust are emerging in
constitutional and administrative law adjudication in different
jurisdictions. I have tried to introduce these principles in discussion
and commented on their applicability in Bangladesh. There is.a
necessity of evaluating these principles in the context of our social
and economic conditions before grafting them in our jurisdiction.

In revising the text, I left the arrangement undisturbed so
that the readers used to the arrangement of the first edltlon ~may
qulckly find out the topics they want to read.

. In revising the book, I have taken the help of a number of
lawyers. Of them, Ms. Nihad Kabir and Mr. Probir Neogi examined
and corrected the manuscript, while Ms. Nahid Mahtab revised the
table of cases. Mr. Rafique-ul Hug, the former Attorney General,
helped me with quite a number of recent books and digests. My
Assistant, Mr. Joydeb Nandi, spent considerable time in typing and
printing the manuscripts..I am grateful to all of them. I am also
grateful to the publisher for taking immense care in printing this
edition. .

ThlS edition represents the posmon of the law as it stood on
31 December 2001. - :

31 January 2002 ‘ | : Méhmudul Islam



P_REFACE TO THE FIRST -EDiTION :

A. constitution adopted through, democratlc process is
expected to reflect the consensus of the people about their political
organisation and the democratic values they cherish. Whatever may be
written in a constitution, the success of democracy and. realisation of
the democratic values depends on a proper environment created by the
actors in the political scene who must have faith and conviction in the
utility and effectiveness of the rule of law and constitutionalism and
must work relentlessly to establish it. In the absence of such
conviction and commitment, the constitutional law may turn into what
Wade and Bradley called “a transparent cover for a power-struggle
that is not conducted in accordance with anything deserving the name
of law”™.

The Constitution of Bangladesh came into operation in
December, 1972. It was a robust document. Not only did it embody the
principles of constitutionalism, rule of law and human rights, it made
specific provisions for realisation of these Iofty ideals. Unfortunately,
soon this beautiful document began to receive rough treatment during
both democratic and Martial Law -regimes and it wore a' completely
distorted look. It is only recently that the. Twelfth Amendment has.
restored the Constitution almost to its original shape and character. In
this book an attempt has been made to view the constitutional law of
Bangladesh in the light of the high ideals envisioned by the framers of
the COl’lStltuthI‘l

Analysis and review of the decisions of the super;or courts is
essential for the development of law in a country. Such review is
regularly done in all countries having common law system. In
Bangladesh, however, there is -no specific journal devoted to this
purpose and review of the decisions of the superior courts is few and
far between. I have tried to examine and review the decisions of the
Supreme Court of Bangladesh on constitutional law to the best of my
ability. The nature of the subject leaves room for differing views and I
do not claim infallibility. Even if some of the views expressed in this
work are found to be incorrect, I hope that the questions raised and the
views expressed will conduce to the development of the constltutxonal
law in Bangladesh.
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Constitutional law deals with the general principles regarding
the functions of different organs of the State and their relationship
with the people, while administrative law deals in detail with the
powers and functions of the administrative authorities. Both are
branches of public law and are so inter-related that it is difficult to
distinguish one from the other. No attempt has been made to include
or to exclude any principle of administrative law. While dealing with
the principles of constitutional law, those principles of administrative
law which naturally came into the discussion have been discussed.

The book is written primarily for students of law and
members of the legal profession. To meet their needs, an effort has
been made to deal mainly with the legal questions and issues which
frequently confront the members of the profession, leaving aside those
questions with which a student of political science is more concerned.

In writing this book I have taken help from many books. I
have freely used the books on constitutional law by Wade & Bradley,
B. Schwartz, HM. Seervai, Dr. W.A. Wynes, A.K. Brohi, Dr. D.D.
Basu and Dr. M.P. Jain, American Jurisprudence and the books on
administrative law by H-W.R. Wade and B. Schwartz. | am grateful to
the learned authors and to the editors of American Jurisprudence.

During the years of legal practice, [ became associated with
some of the important constitutional law cases and it generated a keen
interest in me in the constitutional law in Bangladesh. I thought of
writing on the subject. Being aware' of my limitations, timidly I
broached the subject with Mr. Justice Mustafa Kamal and Syed Ishtiag
Ahmed, former Attorney-General for Bangladesh. Both of them
profusely encouraged me. Mr. Justice Kamal rang me up at regular
intervals to enquire about the progress of the work. Mr. Ahmed was
always there to discuss the complicated issues with me and to give
valuable suggestions and advice. T made the fullest use of his rich
library. He not only bought me an updated set of Basu's Commentary
on the Constitution of India, he made a personal computer available
for my work. Almost four years have passed since then. When the
draft was ready Mr. Ahmed, in spite of his pre-occupations, willingly
gave his valuable time to scan the whole draft and point out flaws in
my thought-process wherever he found them and suggested
improvements. Without his help it would have been difficult for me to
complete the work.
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Mr. Rafique-ul Huq, former Attorney-General for Bangladesh,
made his beautiful law library available to me and I freely borrowed
books and journals from his library. Whenever he went abroad he
brought a few books on constitutional law for my use. When I had
difficulty in publishing the book, he used his good offices and
persuaded Mr. M. Morshed Khan, the Chairman of Arab Bangladesh
Bank, to facilitate the publication by booking in advance substantial
number of copies of the published work.

I must acknowledge with thanks the co-operation of all those
who encouraged and assisted me. Constraints of space prevent me
from mentioning all by name. Of them Miss Nihad Kabir, Barrister,
took the trouble of reading the entire draft to check errors in the text
besides giving many useful suggestions. Mr. Abdur Rahman
Chowdhury, Advocate, did the painful job of checking the correctness
of the citations and preparing the table of cases. Mr. Murad Reza,
Advocate, helped me by providing some recent publications. Mr. Md.
Ebadatullah and Mr. Matiur Rahman, Assistants of Syed Ishtiaq
Ahmed and mine, complied with my innumerable requests.

This book would not have been written if I would have to
write it with pen and paper. The innumerable changes that I made
were possible because of the use of a personal computer. My son,
Asif, fed a substantial portion of the draft in the computer and gave me
lessons on computer operation. But I have the propensity of pressing
the wrong button creating various kinds of problems. The task of
rectifying the mistakes and retrieving the lost matters fell upon my
youngest son, Arif, who also performed the vexing job of formatting
the entire work and checking and correcting the innumerable mistakes
committed by a novice computer operator as I am.

I am grateful to the Bangladesh Institute of Law and
International Affairs for accepting my offer for publication of the book
and as publisher agreeing to take the responsibility of marketing and
distribution of the book.

I am thankful to Shaikat Printing and Packaging Limited for
doing a fine printing job. I must also thank Mr. Mahbubul Alam Tara,
Member of Parliament and Whip, and Mr. Haroon Rashid and Mr.
Sukumar Chowdhury of Haroon Enterprise Limited for the help
rendered to me.

I shall be less than just if I do not mention the part played by
my wife. During these four years I could not stop my professional
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work. Therefore I had to snatch the time which rightfully belonged to
her. After meeting the demands of the profession, I worked late every
mght There were times when 1 felt totally exhausted and thought of
giving up. She bore with remarkable patience the travail of remaining
awake late at night while I worked. She encouraged me in doing the
job and .urged me to proceed when I slowed down. This book is as
much hers as it is mine.

Dhaka . . .
20 January 1995 . ‘ Mahmudul Islam
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