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CARRIAGE OF GOODS
CHAPTER I

Introduction. Goods are carried by land, sea and air. In
‘India and Pakistan the relevant laws regarding the carriage of gocds
are Indian Carriares Act 1815, Indian Railways Act of 1890, Act
X of 1899, Act XIII of 1921, Goods by Sea Act of 1925. Before
‘the passing of these Acts the law relating to carriers in India was
governed by the English Common law relating to carriers. Cases
regarding carriers not covered by the above laws are governed
by the Common Law of England. ‘

Carriers are broadly divided into two kinds :

(@) carriers of goods, and (b) carriers of passengers.

Carriers of goods are again of three kinds.

(i) Common or public carriers, (i) Private carriers, and (jii)
gratuitous or voluntary carriers.

Private carriers. A private carrier undertakes on occasions
to convey goods of another and receives reward for the service @
Avory J. in Watkins V. C. Lottell.

Gratuitous carriers. A gratuitous carrier understakes to
carry goods or passengers gratuitously, i.e., without reward,

Common Carriers. Under the Carriers Act, 1865, a common
‘carrier is a person, an association or a body of persons, other
than the government, engaged in the business of Transporting goods
for hire by land or inland navigation, for any one indiscriminately,

The essential features of a common carrier are :

(1) It is a person, or a partnership or a joint family business
or a company ;

(if) It transports property or goods and not persons ;

(i) It transports goods for hire and not gratuitously ;

(i) Tt transports goods as a business and not as a casual
<occupation ;
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(v) It serves all indiscriminately. A carrier which reserves
the right of accepting or rejecting goods is not a comM on carrier
(Coggs V. Bernard, 1 SM L.C. 12th E.I1. 191) ;

(vi) Tt transports by land and inland navigation. A carrier
by sea is not considered a common carrier (Mackillican V. The
Compagine Das Messageries Maritimes De Grance 6 Cal 227) ;

(vii) Tt cannot be the government (Alamgir Footwear and Co.
V. Securetary of State, 1933, All. 466).

Righis of a common carrier :

The rights of a common carrier are.

1. A Common carrier may not carry goods unless.

() the sendr is willing to pay reasonable charge ;

(b) there is accommodation for the goods ;

(¢) the goods are of the description the carrier isaccustemed
to carry ; Or.

(d) the goods are not likely to subject him to exceptiona danger.

2: He may not treat all customers equally and may allow
special concessions to some only. But he cannot charge an unreason-
able payment from any customer (G. W. Ry. Co. V. Cutton. L.
R.4 H.L. 226 to 237). '

3, he has a lion on the goods he carries for the charges
due to it and can retain the goods till the charges are paid (Skinner
V. Upshane, 2 L.I. Raym. 752).

Duties of a Common Carrier :

The duties of a common carrier are:—

(i) A common carrier mustaccept and carry all goods delivered
to him for carriage according to his profession on being paid a
reasonable compensation for so doing ; and if the carrier refuses
to accept'such goods, an action lay against him for sot refusiug
(G.W. Ry. Co, V. Sution, LR. 4 H.L. 226, 237). He can refuse
to carry the goods on some reasonable grourids, viz, The goods are
not of the descriptin he is oausctomed to ccarry, thereis no acco
modation for the goods, the goods are likely to expose him to
exceptional danger, the goods are brought toolats or too long a
time before the journey is to beign. '
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(if) - He must deliver the goods at the time agreed upon for

_the delivery of the goods, or, where no time is stipulated, within

a reasonable time having regard to the circumstances of the case
(Taylor V. Great Northern Railway. L.R. 1. C. P. 385). _

(iii) He must deliver the goods to the consignee. He is not
bound to deliver the goods ‘at the house of the consignee unless
an agreement to that effect has been made. He will bring the
goods to the station of destination, give the consignee notice of
arrival and allow the consignee a reasonable time in which to
remove the goods ( Mitchell V. L. & S. Ry. Co. L. R. 10. Q. B.
256).

(iv) He must carry the goods by the ordinary route which he
professes to be his route. He can, however, deviate from the
ordinary route if that becomes necessary for the safe carriage of
the goods.

Liabilities of a common carrier :

A common carrier in India and Pakistan has the same liabilities
as under the English Common law subject to the modifications
introduced by the Carriers Act, 1865. Under the English Common
law a common carrier stands in the position ofan insurer for the
safe delivery of the goods entrusted to him for carriage and he
must indemnify the owner of the goods for loss or damage caused
to the goods while in his custody irrespective of any question as
to how such loss or damage was caused. (Irrawady  Flotilla
Co V. Bhagwandas, 18. 1. A. 121).

Besides liabilities as an insurer @ common carrier may be liable
for any damage or loss which the owner of the goods has suffered
owing to breach of any duty by the carrier even though the goods
may have arrived safely, e. g., damage suffered by the owner of
goods owing to delay in delivery of the goods.

The liability of a common carrier is subject to certain exceptions
and modifications under the Common Law and the Carriers Act,
1865: They are:—

Exceptions under the Common Law :
(i) A common carrier has no liability for loss or damage to
28




434 PRINCIPLES OF COMMERCIAL LAW

goods delivered to him for carriage if such loss or darhage is
caused by (2) an Act of Good, e. g., storm ; (b) anact of the
King’s enemies, e. g., seizure or destruction of the goods by enemies,
and (c) inperent defect inthe goods themselves, e. g., bad packing.

(ii) When the goods arrive at the destination and notice is
given to the consignee of the arrival*of the goods the liability of
the common carrier as an insurer ceases. If the consignee fails to
take delivery of the goods within a reasonable :ime after such notice
the common carrier will continue to have the liability of an
ordinary bailee in respect of the goods in his custody and will not
be liable for any loss or damage unless it has been caused by his
own negligence (Mitchell V. Lancashire and Yorkshire Ry. Co. L.
R. 10 Q. B.D. 256).

(iii) By a special agreement between the carrier and the consignor
the liability of the common carrier for all loss and damage may
be waived or his liability may be limited to a partwular kind or
kinds of loss and damage. But the mere insertion of a general
clause which exempts a carrier from liability for any loss of or
damage to the goods delivered to him for carriage will not exempt
a carrier from liaiblity for loss or damage occasioned by his own
negligence or that of his servants or agents unless such exemption
is expressly provided for in express and unambiguous terms by
inserting in the special agreement something equivalent to what is
known as the negligence clause (Price & Co. V. Union Lighterage
Co., 1. K.B. 412). In order to avoid the strict Common Law
liability of an insurer carriers were constantly devising new types
of agreements whereby they sought to reduce the liability of a
carrier almost to nothing to the prejudice of the public
Carrier’s Act of 1865 was designed to relieve the strict liability of
carriers and to restrict their powers to make one-sided special
contracts.

Exceptions under the Carriers Act :

The Carriers’ Act of 1865 divides the articles, which may be
consigned, into two categories namely, (i) the scheduled articles,
i.e., articles enumerated in the Schedule to the Act and which are
unusually valuable orunusually perishable, e. g., gold, silver, jewellery
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silk, paintings, title deeds, currency notes ete., and (i) the non-
scheduled articles, i. e., articles which are not included in the
Schedule to the Act and whichare of an ordinnrykjnd, e. g., wheat
and rice and not unusually valuable or perishable,

(/) Under the Carriers Act, 1865, the liability of a conmon
<carrier for the scheduled articles is as follows :—-

(@) A common carrier is not liable for any loss or d
a scheduled article exceeding Rs. 100-00 in value excep
is caused by a criminal act of the carrier, his servants or agents.
But if the consignor or his duly authorised agent fails to declare
the value and description of such goods at the time the goods are
delivered to the carrier, the carrier will not be liable for the loss
or damage to the goods (Ss. 3 & 8, Carriers Act, 1865).

(0) A common carrier is allowed to charge an additicnal rate
for undertaking the increased risk of carrying a scheduled article
provided a scale of charges containing the additional rate js publicly
exhibited in his place of business in English as well as the verna
cular language of the place (S. 4, Carriers Act, 1865).

(¢) Where ths consignor or his agent has properly declared
value and description of a scheduled article and has paid or agreed
to pay the increased rate, if any, the carrier is liable for any loss
or damage to such article and is bound to return any sum which
‘might have been paid as the charge for carriage
cannot limit his liability in this respect by
{Ss. 3 & 6, Carriers Act, 1865).

(1) As regards non-scheduled articles, the liability of a common
<carrier for the loss of goods may be limited by special contract

sigined by the owner or his duly authorised agent except when such
loss shall have arisen from the ne

amage to
t when it

and the carrier
any special grecement

gligeace or criminal act of the
carrier or any of his agents or servants, (Ss. 6 & 8,, Carriers Act).
Any special agreement, therefore, which purports to exempt the
~carrier from liability for his own

negligence or criminal act, or
‘that of his servants or agents is

void and incperative as being
illegal (India . General Steem  Navigation Co. V. Joy Kristo Saha,
17 Cal. 39).
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Piresumption of Negligence : )

The principle is that the loss or damage to the goods is prima
Jacie proof of negligence on the part of the common carrier to
whom the goods are delivered for carriage and the court must
bresume negligence in the absence of any proof to the contrary
(The River Steam Nevigation Co. V. Choutmull Doogar, 26 Cal. 398).
So, when a common carrier wants to relieve himself of the liability
for the loss or damage for which he is sued it is for him to prove
he absence of negligence.

Suits against a Common Carrier :

Any person who has an interest in the goods consigned can

sue the common carrier to whom the goods are delivered for
carriage whether he is a party to the contract of carriage or not.
Thus a consignee to whom the property in the goods has passed
or a mortgagee of the goods or even an insurer who has paid the
owner for the loss of the goods, can sue the carrier for loss or
damage to the goods.
" Notice. Under Section 10 of the Carriers’ Act, 1865, no suit
can be instituted against a common carrier for the loss or,
injury to goods delivered to him for carriage unless notice in writing
for the loss or injury has been givento him before the suit has.
been instituted and within six months of the time when the loss
or damage first came to the knoledge of the plaintiff.

Limitation. A suit against a common carrier for compensation
for loss or injury to goods must be instituted within one year.of'
the time when theloss or injury occurs and a suit for compensatlo_n
for non-delivery or delay in delivery of the goods must be insti-
tuted within one year of the time when the goods ought to be
delivered (Articles X 30 & 31, Limitation Act).



CHAPTER II
RAILWAYS

Liability of Railways. A railway is not a common carrier SO
far as its liability is concerned ; it is regarded as a common carrier
so far as its duties to the general public are concenred. Under
the Railways Act, 1890, the liability of Railway Administration for
the loss, destruction or deterioration of animals or goods delivered
to it for carriage is like that of a bailee as laid down in Ss.
151, 152 and 161 of the Contract Act and not that of an insurer
as under the Ccemmon Law (S. 72 (1), Indian Railawys Act, 1890,
Tt will be liable as a bailee in the following cases only.

(i) For the loss or damage of goods or animals owing to the
neglect of the railway or its servants to take such reasonable care
as a man of ordinary prudence would, under similar circumstances
take of his own goods (Ss. 151 & 152 Contract Act).

(i) For the loss or damage of goods or animal for any reason’
after the railway has made defaultin delivering the goods or animals
at the proper time (8. 161, Contract Act).

The general liability of a railway as a bailee is further limited
in the following cases.

(A) When any articles mentioned in the second schedule of
the Railways Act, 1890, e. g., gold, silver, silk, pearls jewellery,
watches, government and other securities, paintings, engravings
etc., are contained in any parcel or package the value of which
exceeds Rs. 300.00 the railway administration shall not be res-
ponsible for the loss, destruction or deterioration of the parcel or
package unless the person sending or delivering the same caused
its value and contents to be declared in writing or declared them
in writing at the time of the delivery of the parcel or package to
the railway administration, and if so required by the administration
paid or engaged to pay in writing a percentage on the value so
declared by. way of compensation for increased risk (S. 75 (1),
Railways Act) when any parcel or package of which the value
has been declared the compensation........for loss, destruction ir
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deterioration shall not exceed the value so declared [S. 75 (2),
Railways Act]. A railway administration may, before acccepting
any parcel or package declared to contain any such article, examine
the contents of the package in order to ascertain that it really con-
tains the declared article [S. 75 (3) Railways Act].

(B)  Carriage of Aninals. The responsibility of a railway
administration for the loss, destruction or deterioration of any
animal delivered to it shalllnot exceed Rs. 15C0.CO per elephant,
Rs. 750.00 per horse, Rs. 200.00 per mule or horined cattle or camel,
or Rs. 30.00 per dag or donkey or goat or pig or sheep or other
animal or bird unless the person delivering the animal to the railay
administration declares in writing a higher value inthe forwarding
note and has paid or engaged to pay to the railway administration
percentage specified by it upon the excess of the value so declared
[S. 73 (1), Railways Act]. The Railway Administration shall not be
liable for any damage or loss arising from fright or réstiveness
of the animal [S. 73 (3), Railways Act].

(C) Carriage of Passengers’ Luggages. A railway administration
is not liable for the loss, destruction or deterioration of any luggage
belonging to or in charge of a passenger unless a railway servant
has booked and given a receipt therefore, (S. 74, Railways Act,
1390). In other words, the company is liable only for luggage
entrusted to it, being booked by a railway servant and a receipt
being given for it. The company cannot be held liable for the
personal luggage of a passenger which has not been so booked
and which is taken by the passenger with him at his own risk.

(D) Carriage in those cases where forwarding notes have been
executed.  Any person delivering to the railway administration
any animals or goods to be carried on a railway shall.

(@) if the animals or goods are to be carried by a train
intended sclely for the carriage of goods, or

(6) if the goods are to be carried by any other train and
consists of articles of any of the following categeries namely:—

(i) articles carried at owners’ risk rates ;

(if) articles of a perishable nature ; .

(7ii) articles, mentioned in the second schedule, e¢. g., gold, silver,
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silk, pearls, jewellery, {watches, government and other securities,
paintings, engravings, etc ;

(iv) articles defectively packed or in a defective condition ;

(v) explosives and other dangercus geods, execute a note called
the forwarding note, in such form as may be pescribed by the
railway administration and approved by the Central Government
in which the sender or his agent shalli give such particulars “in
respect of the animals or goodsso delivered as may be required
(S. 72A. Railways Act, 1890).

(E) Where goods are in defective condition or defectively
packed. When any goods tendered to a railway administration for
carriage by railway:—

(@) areina defective condition as a consequence of which they

are liable to deterioration, leakage, wastage or damage in transit ; or

(b) are either defectively packed or packed in a manner not
in accordance with the general or special order, if any, of the
Central Government as to the manner in which such goods are to
be packed, and as a result of such defective or improper packing
are liable to leackage wastage or damage in transit, and the fact
of such condition or defective or improper packing has been
recorded by the sender or his agent in the forwarding note, the
railway administration shall not be responsible for anydeteriora-
tion, leackage, wastage or damage, or for the condition in which
such goods are available for delivery at destination except upon proof
of negligence or misconduct on the part of the railway administration
or of any of its servants [S.74A (1) Railways Act, 1890].

(F) Where goods are carried in open vehicles. When any goods
which, under ordinary circumstances, would be carried in covered
vehicles or vessels and would be liable to damage if carried otherwise,
are, at the request of the sender or his agent recorded in the
forwarding note, tendered.for carriage by railway in open vehicles
or vessels, the railway administration shall not be responsible for
any destruction, deterioration or dama age which may arise only
by reason of the goods being so carried (S. 74B. Railways Act, 1890).

(G) Where animals or goods are carried at owner ’s risk rate.
When any animals or goods are tendered to a railway adminis-
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tration for carriage by railway and the railway administration
provides for the carriage of such animals or goods either at the
ordinary tariff rate called the railway risk rate or at a special
reduced rate called the owner’s risk rate the animals or goods shall
be deemed to have been tendered to be carried at owner’s risk rate
unless the sender or his agent elects in writing to pay the railway
risk rate. When the sender or his agent elects in writing to pay
the railway risk rate the railway administration shall issue a cers
tificate to the consignor to that effect.

When any animals or goods are carried or are deemed to be
carried at owner’s risk rate a railway administration shall not be
responsible for any loss, destruction or deterioration of or damage
to such goods from any cause whatsoever except upon proof that
such loss, destruction or deterioration or damage was due to

negligence or misconduct on the part of the railway administration

or of any of its servants, (S. 74C, Railways Act, 1890). *

Burdon of Proof. Section 74D of the Railways Act, 1890, provides
as follows ¢

(@) Where the whole of a consignment of goods or the whole
of any package forming part of a consignment carried at owner’s
risk rate is not delivered to the consignee and such non-delivery
is not proved by the railway administration to have been due to
any accident to the train or to fire, or.

(b) Where, in respect of any consignment of goodsor of any
package which had been so covered or protected that the covering
or protection was not readily removable by hand, it is pointed out
to the railway administration on or before delivery that any part
of such consignment or package had been pilfered in transit.

The railway administration shall be bound to disclose to the
consignor how the consignment or package was dealt with through=
out the time it was in its possession or control, butif negligence
or misconduct on the part of therailway administration or of any
of its servant cannot be fairly inferred from such disclosure the burden
of proving such negligence or misconduct shall lie on the consignor.

Suits :

Notice.  Section 77 of the Railways Act, 1890, contemplates
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a notice of claim to be served on the company which is asked
to settle a claim. Under this section no suit for compensation
against a railway administration for the loss, destruction or dete-
rioration of animals, or goods or for refund of overcharges in
respect of animals or goods carried by the railway can be instituted
unless notice in writing of such claim is given to the railway within
'six months from the date of the delivery of the animals or goods
for carriage.

Notice is to be served on all the companies over which the
goods had been carried. Notice to one railway administration
cannot avail a party for aclaim against another railway administra-
tion (Dumchand V. Secy. of State, A T.R. 1931 Cal. 585).

Notice under Section 80, C.P. Code. Notice under Section 77 of
the Railways Act, 1890, is required to be given before a suit for
damages is instituted against the railway or railways concerned.
In suits against state-owned railways, a previous notice of suit is
required to be given to the General Manzger of the Railway con-
cerned containing the particulars specified in Section 80 of the Civil
Procedure Code. A notice under Section 77, Railways Act, 1890, will
not dispense with the necessity of a notice under Secticn &80, C. P.
Code is mandatory.

Persons entitled to sue. The person in whom the property in
the goods or animal, delivered to the railway is vestedis the per-
son who can sue the railway for any loss or damage to such goods
or animals. Where the property in the goods still remains vested
in the consignor after their delivery to the carrier the consignor
Is the only person who can sue. But where the seller after deli-
vering the goods to the railway for conveyance to the buyer has
made over the receipt to the buyer, the buyer alone, who is the
consignee, can sue for any loss or damage (N. & S. M. Rly Co.
Ltd. V. Rangaswami Chetti A. R, 1924, Mad. 51i7). Any person
to whom the consignor has endorsed the railway receipt can sue
the railway for any loss or damage because he becomes entitled to
the goods by virtue of such endorsement (Peare Lal Gopi V. E. I.
Rly. C. 46. All. 691).

Limitation. The period of limitation is the same as in the
<ase of a suit against common carrier.



CHAPTER I11
CARRIAGE OF GOODS BY SEA

Contract of affreichtment :
’_,_,—__.M__L,__,

“When a Ship-OWner....c.vvvvivrivnnnnn. agrees to carry goods.
by water or to furnish a ship for the purpose nf so carrying geods
in return for a sum of money to be paid to him, such a contract
is called a contract of affreightment, and the sum to be paid is
called freight,” (Scrutton). A contract of affreightment is made
(2) either by a charter party or (b) by a bill of landing.

Charter party. A contract of affreightment between a ship-
owner and a shipper by which the ship-owner undertakes to carry
a complete cargo of goods for the shipper or to furnish a ship
for that purpose is set out in a formal document called a charter
party. The shipper under a charter party is called the charrerer.
A charter party may cither take the form of a lezse or demise
of the ship by the ship-owner to the charterer for the purpose of
carrying the goods, the charterer hiring the ship for such purpose
or contain an undertaking by the ship-owner to carry the goods,
the charterer undertaking to provide a fuil cargo.

Under a contract by way of demise, the charterer becomes the
owner of the vessel (for the time being) during the continuance of
the charter and has all the rights and is subject to all the liabili-
ties of a ship-owner. The effect of such a charter party are :—

(@) The ship-owner, being out of possession, would have not
lien in Common Law on the goods shipped for the freight due
thereon under the charter.

() The ship-owner, having ceased to be the owner, would
not be liable to the shippers who ship goods through the charterer
for any loss or damage to the goods or for &ny acts of the’'master
or the crew even if they did not known of the charter (Bumvall
V. Gilchrist & Co., A.C. 8) . V

(¢) The master would be the agent of the chartefer and deli-
very to him of goods bought by the charterer would deprive the
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unpaid seller of his right of stoppage in transit unless the bill of
landing is made deliverable to the shipper or his order. When the
charter is not a demise, delivery to the master would be delivery
to a carrier and the right of stoppage in transit would remain.

(d) A charterer 'by a demise is regarded as a carrier within
the meaning of the Carriage of Goods by Sea Act, 1926, and is
entitled to all the protection given to a shipowner.

(e) A charter by a demise is entitled to the benefit an owner
is entitled to under Sections 502 and 503 of the Merchant Shipping
Act, 1894.

Where the charter party is not by way of a demise all that the
charterer acquires is the right to use the ship for loading and
carrying his gocds and the ownership and the possession of the
ship remain in the ship-owner and the master and the crew con-
tinue to be the employees of the shinowner.

Bill of lending :

When the owner of a ship agrees to carry goods of separate
shippers the ship is called a general ship. The contract of affreight-
ment for each parcel of goods is usually set out in a document
called bill of landing. A bill of landing, unlike a charter party,
is not contract but only an excellent evidence of the terms of the
contract (Per Lord Bramwell in Sewell V. Burdic, 10 A. C. 105).

Form of Bill of Landing :

A bill of landing states the apparent order and condition of
the goods delivered for shipment. The shipped bill of landing
commences with the words ‘shipped in apparent goods order and
condition’ or words to the like effect, and acknowledges the actual
receipt of the goods on board a named ship. There is another
form of bill of landing known as ‘received Sor shipwent® bill of
landing. It simply acknowledges that goods have been received
by the shipowner for shipment and does not admit whether the
goods have been put on board a ship or not.

Requisites of Bill of Landing :
Under the Carriage of Goods by Sea Act, 1925, a biil of
landing or a similar document of title must contain the follewing -—
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(i) 1t must contain an express statement that it is to have
effect subject to the rules laid down in the Act. ’

(i) Tt must contain statements showing among other things :—

(@) the leading marks necessary for identification of the goods
as the same are furnished in writing by the shipper before the
loading of such goods starts, provided such marks are stamped or
otherwise shown clearly upon the goods if uncovered, oron the cases
or coverings in which such goods are contained, in such a manner
as should ordinarily remain legible until the end of the voyage ;

(b) the number of packages or pieces, or the quantity, or
weight, as the casemay be, as furnished in writing by the shipper ;

(c) the apparent order and condition of the goods :
Provided that mno carrier, master or agent or the carrier, shall
be bound to state or show in the bill of landing any marks,
number, quantity or weight which he has reasonable ground for
-suspecting not accurately to represent the goods actually received,
or which he has had no reasonable means of cheking (Carriage of
Goods by Sea Act, 1925r. 3, III Schedule).

Effects of a Bill of Landing :

The effects of a bill of landing issued under a charter party are:—

(i) A bill of landing signed by the master within the ordindry
scope of his authority is binding on the shipowner even if the
ship is chartered unless the charter amounts to a demise, or the
shipper knew of the existence of the charter at the time of ship-
ment and the shipper can sue the owner if the goods are lost
or damaged by any cause not excepted in the bill of landing

(Sandeman V. Sewar, L. R. 2. Q. B. 86).

(i) Where a bill of landing is issued to a shipper other than
the charterer, who ships goods on a ship which is chartered by way
of a demise, the charterer alone is liable for any loss or damage
to the goods covered by the bill of landing whether the, shipper
knew of the charter or not (Bumvall V. Gilchrist, A. C. 8).

(iii) Where the shipper has notice that the ship is chartered and
that under the charter the master is the agent of the charterer in
signing bills of landing, the shipper can sue the charterer only
for any loss or damage even if the charter does not amount to a demise

o
&



CARRIAGE OF GOODS BY SEA 445

(Samuel V. West Hartlepool Steam Navigation Co., 11 Com. Cas. 115).

(iv) Where the charterer is himself the shipper, the bill of land-
ing is to be regarded as merely a receipt for the goods and cannot
vary the terms of the charter unless the parties expressly and clearly
intend to effect such variation. In Wagstaff V. Anderson, Lord
Bramwell observed, “to say that the bill of landing is a contract,
superseding, adding, to or varying the former contract, is a propo-
sition to which I can never consent”.

(v) Where a bill of landing, issued to a charterer who is also
the shipper, is transferred to a bona fide transferee for value without
notice of the terms of the charter party, the shipowner cannot rely
on the charter party as against such transferee and is bound by
the terms of the bill of landing. The position would be the same
as against a shipper or an endorsee from him who takes a bill of
landing 1n ignorance of the terms of the charter party (Patria,
L.R. 3 A &E. 436).

The effects of a hill of landing whether issued under a charter
party or not are:i—
(i) AMbill of landing shall be prima facie evidence of the receipt

by the carrier of the goods described therein, (Carriage of Goods by
Sea Act, 1925, r. 4. Art. ITI of the Schedule). The carrier will be
liable for any deficiency in the weight or quantity or packages and
the condition of the goods as stated unless he can show that the
statement in the bill of landing relating to these wasincorrect.

(i) The shipper shall be deemed to have guaranteed to the
carrier the accuracy at the time of shipment of the marks, number,
quantity and weight as furnished by him, and the shipper shall
indemnify the carrier against all loss, damages and expenses, arising
or resulting from inaccuracies in such particulars.

(iii) Where any particular weight of a bulk cargo is accepted
by a third party other than the carrier and is incorporated as
such in a bill of landing such weight will not be prima facie
evidence against the carrier and the shipper will not also be deemed
to guaranteg the accuracy thereof and the carrier will not be
liable for any deficiency in the weight even to a transferee of the
bill of landing for value.
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(iv) If a bill of landing is transferred to a bona fide transferee
for value, the statements in the bill of landing are conclusive
evidence against the carrier even if the goods have not, in fact,
been shipped or the statements as to the quality, quantity and
weight are incorrect and the carrier will beliable to the transferee
for non-delivery or deficiency in the quality, quantity or weight
of the goods (Brown V. Powell Coal Co., L. R 10 C. P. 562). But
the carrier will not be liable even to a transferee for value if the
bill was obtained by misrepresentation or fraud of the holder of
the bill or the shipper or some person under whom the holder
claims or if the holders knew at the time of the transfer of the
bill to him that the statements in the bill were incorrect (Valleri
V. Boyland, L.R. 1. C. P. 382).

Bill oflanding as a Document of Title-Transfer of Bill of Landing :

Where a bill of landing is transferred to the consignee named
in it or to an indorsee the right to have possession of the goods
passes to the transferee ; “that is the symbol of the goods, and a
transfer of it is, symbolically, a transfer of the possession of the
goods themselves. Until the goods have been delivered a delivery
of the duly indorsed bill of landing operates, as between the trans-
feror and the transferee, and all who claim through them asa
physical delivery of the goods would do. And thus the possession
may, in effect, be passed from one buyer, pledgee, etc., to another
while the goodsare still in the hands of the shipowner,” (Carver).

The Bill of landing is thus generally a document of title, carrying
with it the right to demand and have possession of the goods
described in it. But in order that it may have this character, it
must purport on the face of it to be transferable—usually by stating
that delive;y is to be to the “order or assigns” of the
consignee, or of the shipper ; and words of this kind séem to be
essential to the transferability. \ °

Where delivery is to beto the “order or assigns” of any person
indicated by the bill of landing, it may be transferred by an in-
dorsement on the bill of landing. It may be special in favour of
‘some particulér person, or general, by a blank indorsement of the
orderer’s signature upon the document. In the latter case the bill
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of landing may afterwards be transferred by mere delivery ; but
where the indorsementis special the indorsee must again make an
order, in order to transfer it.

‘Whether Bill of Landing is Negotiable Instrument :

The characteristic feature of a negotiable instrument is that a
holder in due course acquires a valid title to the instrument,
even as against the true owner, irrespective of any defect in the
title of his transferor in all cases excepting when he derives his
title through a forged indorsement. But the holder of a bill of
landing takes the bill subject to any defect in the title of his
transferor or any person from whom his transferor derives his
title whether he is a holder for value without notice of such defect
or not (Curney V. Behrend, 3 E. &B). So a bill of landing cannot
be regarded as a negotiable instrument. Thus where a ship’s goods
to C and sends the bill of landing to C along with a bil of
exchange, the intention of the parties is that the property in the
goods will only pass on C’s acceptance of the bill of exchange.
(Scrutton). If C takes the bill of landing—Wrongfully without accept-
ing the bill of exchange and indorses it in favour of D who takes
it bona fide and for value, D will have to title to the goods as
against A, though he was not aware of the defect in C’s title.
A bill of landing is, therefore, negotiable in a popular sense apd
not in a technical sense (Scrutton).

‘Warranties and Terms :

The statements in a contract of affreightment are either warranties
or terms. A warranty in a maritime contract as in a marine in
insurance contract is a condition which must be exactly complied
with and non-compliance with it entitles the party relying there=
on to repudiate thecontract. “It is eitheranaffirmation or Promise-
of the existence of some fact or facts upon the non-existence
of which the contract ceases of exist”. A term, on the other hand,
‘means an affirmation or promise which is not so vital as to make
the contract dependent upon its truth. Its breach only gives rise
to a right for damages to the aggrieved party. Whether a term
in a contract of affreightment is a warranty or a termis to be
determined by the court from the intention of the parties to be
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gatherad from all surrounding circumstances (Behu V. Burness).
In Sugar V. Dutlie (8. C.B. N. S. 45) a ship was chartered to be
ready on or before 10 November, or the charterers would have the
option of concelling the agreement. 1t was held that such readi-
ness was a condition precedent or warranty, the breach of which
would entitle the charterer to cancel the agreement. The same
charter also contained the provision that the Captain should attend
daily at the broker’s office to sign bills of landing. It was held
that the provision for daily attendance was only a term and not
a warranty.

A party entitled to repudiate a contract of affreightment may
waive a breach of warranty and treatit as a mere term and sue
for damages.

Warranties may be express or implied.

Implied Warranties :

The warranties implied in every contract of aﬁ"relghtment unless.
they are excluded by clear and unambiguous words, are :—

(i) Warranty of seaworthiness. The carrier shall be bound before
and at the beginning of the voyage, to exercise due deligence:
to:i—

(@) make a ship seaworthy ;

(b) properly man, equip and supply the ship ;

(¢) make the holds, refrigerating and cool chambers, and all
other parts of the ship in which goods are carried, fit and safe
for their reception, carriage and preservation, (Carriage of Goods.
by Sea Act (Schedule Art III, r. 1)

Seaworthiness is a relative term and varies according to the
nature of the voyage and the cargo to be carried. A ship may
be seaworthy for a voyage in home waters but unseaworthy for a
voyage across the Atlantic. It may be seaworthy for a voyage at.
one season of- the year and not for a voyage at another season.
Similarly, a ship without a refrigerating machine may be séaworthy
for carrying wheat but not for carrying frozen meat. ’

When there are different stages in a voyage the ship must be
seaworthy at the commencement of each stage, i. e, she must be
scaworthy at the beginning of each stage of the voyage, in respect
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of equipment or prepfration necessary for the purpose of that
particular stage.

A contract of affreightment cannot imply an absolute undertalk-
ing by thecarrier of the goods to provide a seaworthy ship (Carriage
of Goods by Sea Act, 1925, 8. 2). The undertaking of the ship=
owner is only to exercise due diligence to make the ship seaworthy.
The shipowner is not liable for any unseaworthiness which could
not be discovered by due diligence or care.,

(if) Warranty of reasonable despatch. By entering into a con-
tract of affreightment a carrier impliedly undertakes that the ship
“shall be readyto commence the voyage agreed on, and to load
the cargo to be carried and shall proceed upon and complete the
voyage agreed upon, with all reasonable despatch (Scrutton).

Breach of such undertaking entitles the shipper to recover damages
for any loss which he may have suffered due to delay.

There are circumstances, such as, the ship is requisitioned by
the government before the voyage starts, the ship is detained at
the port of loading by an order of the government as a result of

war, the ship is lost due to no fault of the carrier which render
the performance of the contract impossible. In such cases the

rights and obligations of both rarties come to an end excepting
that any party who has received any benefit under the contract, is
bound to restore it to the other party (S. 65, Indian Contract Act).

(iii) Warranty against deviation. In the absence of an express

stipulation authorising deviation the carrier by a contract of
affreightment impliedly undertakes to take the ship along the proper

route of the voyage without unnecessary deviation. The proper route
is the usual and customary route when no route is fixed by the

contract. When a ‘particular route is fixed by the contract the
proper route is the route so fixed. .

Besides deviation provided for by anexpress stipulation in the
contract, the following cases of deviation may be* justified under
the Common Law:—

(@) The ship deviates to save human life, as from a wrecked
or torpedoed ship lying outside the ordinary route ;

() The ship deviates in order to avoid some imminent peril,

€. g, pirates, icebergs, ctc. (ZThe Tentonia, L.R. 4 P.C. 171)
29—
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(¢) The ship deviates for repairing damages to the ship or the
cargo (Phelps, James & C.V. Hill, 1. Q. B. 605).

(iv) Warranty by shipper not to ship dangerous goods without
notice. By a contract of affreightment the shipper impliedly
undertakes that the goods he ships are not dangerous. Ifhe ships
such goods without notice to the shipowner of the dangerous charac-
ter of the goods he will be liable for the damage caused to any
person by the shipment of such goods, unless the goods are so
well-known that the shipowner ought to know of their dangerous
character (Brass V. Mainland, 6 E & B. 470). “Goods may be
dangerous within this principle if owing to legal obstacles as to
their carriage or discharge they may involve detention of the ship
(Scrutton).

[ Excepted Perils :

“Excepted perils” refer to those clauses in a charter ‘party or
a bill of landing which relieve the carrier of his liability for any
loss or damage to the goods entrusted to him caused by any of
the perils. specified in those clauses.  The Carriage of Goods by
Sea Act, 1925 prohibits a carrier carrying goods under a bill of
landing from contracting out of his liability for negligence in per=
forming his duties enjoined by the Act or in taking reasonable
care for loading, stowing, handling or discharging the goods.

The ‘excepted perils’ which are usually provided for in a
charter party or a bill of exchange are:—

(a) Perils of the sea,

(b) Act of God,

(¢) King’s enemies ,

(d) Arrests or restraints of princes, rulers and peoples,

(e) Pirates, robbers and thieves ,

(f) Barratry,

(g) Negligence of masters and mariners ,
Responsibilities and Liabilities :

The duties imposed by the Carriage of Goods by Sea Act,
1925, on a carrier under a bill of landing are;:—

(i) The carrier is bound, before and at the beginning of the
voyage, to exercise due diligence to.—
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(@) make the ship seaworthy ,

() properly man, equip, and supply the ship, and ,

(¢) make the holds, refrigerating and cool chambers, and all
other parts of the ship in which goods are carried, fit and safe
for their reception, carriage and preservation.

(i) The carrier must poperly and carefully load, handle, stoy,
carry, keep, care for the discharge the goods carried subject to
the immunities granted to him under the Act.

Immunities :

Under the Carriage of Goods by Sea Act, 1925, a carrier
«carrying goods under a bill of landing or a similar document of
title is entitled to the following immunities.

(i) The carrier is not liable for loss or damage arising or
resulting from unseaworthiness unless caused by want of due dili-
gence on'the part of the carrier to make the ship seaworthy and
to secure that the ship is properly manned, equipped and supplied
and to make the holds, refrigerating and cool chambers and all
other parts of the ship in which goodsare carried fit and safe for
their reception, carriage and preservation.

(i) A carrier is not responsible for loss or damage arising or
resulting from.

(@ Act, neglect or default of master, mariner, pilot or the
servants of the carrier in the navigation or in the management of
‘the ship.

(b) Fire, unless caused by the actual fault or privity of the
carrier.

(¢) Perils, dangers and accidents of the sea or other navigable
waters.

(d) Act of God, e.g., tempest ;

(e) Act of War ;

(f) Act of public enemies ; :

(g) Arrest or restraint of princes, rulers or pcople or seizure
under legal process ;

() Quarentine restrictions ;

(i)  Act or omission of the shipper or owner of the goods, his
agent or representative ;
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~(j)  Strikes or lock outs or stoppage or restraint of labeur from
whatever cause, whether partial or general ;

(k) Riots or Civil commotions ;

(1) Saving or attempting to save life or property atseca ;

(m) Wastage in bulk or weight or any other loss or damage
arising from inherent defect, quality, or vice of the goods.

“(n) Insufficiency of packing ;

(o) [Insufficiency or inadequacy of marks ;

(p) Latent defects not discoverable by due diligence ;

(g) Any other cause arising without the actual fault or privity
of the carrier, or without the fault or neglect of the agents or
servants of the carrier, but the burden of proof shall be on the
person claiming the benefit of this exception to show that neither
the actual fault or privity of the carrier nor the fault or neglect of the
agents or servants of the carrier contributed to the loss or damage.

" (iii) The shipper is not responsible for loss or damagesustained
by the carrier or the ship arising or resulting from any cause with-
out the act, fault or neglect of the shipper, his agents or his
servants, -

(iv) A carrier is not liable for anyloss or damage resulting
from any deviation in saving or attempting to save life or property
at sea or from any other reasonable deviation.

(v) A carrier is not liable for any loss or damage to orin
connection with goods in an amount exceeding 100 per package
or unit, or the equivalent of that sum in other currency, unless
the nature and value of such goods have been declared by the
shipper before shipment and inserted in the bill of landing.

The declaration if embodied in the bill of landing is prima
facie evidence, but is not binding or conclusive on the carrier.

By agreement between the carrier, master or agent of the carrier
and the shipper another maximum amount than £100 may be
fixed provided ihat such maximum is not less than £100,

The carrier is not responsible in any event for loss or aamage
to or in connection with goods if the nature or value thereof has
been knowingly misstated by the shipper in the bill of landing.

(vi) Goods of an inflammable, explosive or dangerous nature to
the shipment where of the carrier, master or agent of the carrier
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has not consented, with knowledge, of their nature and character,
may at any time before discharge be landed at any place or des-
troyed or rendered innocuous by the carrier without compensation
and the shipper of such goods is liable for alldamages and expenses
directly or indirectly arising out of or resulting from such
shipment.

If any such goods shipped with the knowledge and consent of
the carrier, master &r agent of the carrier becomes a danger to
the ship or cargo they may be landed at any place or destroyed
or rendered innocuous by the carrier without liability on the part of
the carrier except theliability to contribute to a general average loss
where they are destroyed or sold at an undervalue before discharge.

(vii) Unless notice of loss or damage and the general nature of
such loss or damage bz given in writing to the carrier or his agent
at the port of discharge before or at the time of the removal
of the goods into the custody of the person entitled to delivery
thereof under the contract of carriage, or, if the loss or damage
be not apparent, within three days, such removal shall be prima
Jacie evidence of the delivery by the carrier of the goods as des-

cribed in the bill of landing. Such notice need not be given if

the state of the goods has at the time of their receipt been the
subject of joint survey or inspection.

In any event the carrier is discharged from all liability in res-
pect of loss or damage unless suit is brought within one year
after delivery of the goods or the date when the goods should
have been delivered.

in the case of any actual or apprehended loss or damage the
carrier and the recelver must give all reasonable facilities to each
othsr for inspecting and tallying the goods (Art. III, r. 6).

Surrender of Immunities

A carrier is at liberty to surrender in whole or in part all or
any of his right and immunities or to increase any of his liabilities
and respounsibilities provided such surrender or increase is embodied
in the bill of landing issued to the shipper.

Immunities under the Merchant and Shipping Act,' 1894 :
The Merchant and Shipping Act, 1894, isanact of the British
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Parliament. Protection granted to the shipowners by Section 502 and
503 of the said Act extend to the whole of the British Empire
and is not affected by the Carriage of Goods by Sea Act, 1925.
The immunities granted by the Merchant and shipping Act, 1894,
are:—

. (i) The owner of a British Sea-going ship or of any share
therein is not liable for any loss or damage happening without his
actual fault or privity in the following cases.-

(@) Where any goods are lost or damaged by reason of fire
on board the ship ; or.

(b) Where any gold, silver, diamonds, watches, jewels or precious
stones, the true nature and value of which have not been declared
by the owner or shipper thereof to the owner or master of the
ship in the bills of landing, or otherwise in writing, ar