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PREFACE

This humble work is the outcome of an attempt, modest but
assiduous, to organize and squeeze into a moderate compass the
most essential among the numerous rules and practices that con-
stitute the magnificent body of what is comprehensively called the
‘Commercial Law’. Nothing more than such restricted treatment
was, however, called for since the book being primarily designed
as a text-book for B. Com. and LL.B. students, its scope has of
necessity to conform to the examinational requirements of such
students. Notwithstanding that the book will, I hope, respond
fairly to the basic requirements of the practitioners in Commercial
Law. .
"It cannot be controverted that the field of study of any single
branch of law is not only quite extensive but also, by its very
* mature, perpetually expanding, for, not only new rules of law are
being daily enacted to most new conditions and problems as they
crop up but ever-increasing adornments are being added from day
to day to its splendid superstructure through the never-ceasing
machinery of interpretation and application of law as done by the
competent branches of the judiciary, national and international.
Dynamism is, in short, the very essence of law. This is ali the
more true in the case of Commercial Law, for, the very driving
force of modern civilization being commerce, within and without,
the branch of law which governs the commercial activities of indi-
viduals and nations is in a continuous process of operation affording
the evolution of fresh rules and practices and thus causingits volume
to swell from day to day. So prolific is the process of change
and growth resulting from this motion that while other departments
of law may remain more or less static over such long pericds as
forty or fifty years Commercial Law has registered a sharp tendeacy
to change from decade to decade, more often than not,-from year
to year, sometimes so much so that text-books on the, subject has



2

called for major revision from one edition to another even though
within the span of two to three years. Having, therefore, to write
my humble book against such a bafiling background, I can hardly
lay any claim to its adequacy even for the present because it is
next to impossible to compress into its brief space the prodigious
mass of commercial Jaws and practices that have so far grown.
As for itssufficiency for any long period of time, even half adecade,
I have no such hope, for, are the book has passed through a
couple of editions, the entire structure of Commercial Law at home
and abroad may be so radically altered both by legisiation and
judicial decision that a thoroughly revised edition may immediately
be called for. In spite of all these handicaps, present and pros-
pective, T have undertaken this venture, mostly at the matchless
boldness shown by my publishers Mr. Surendra Nath Ghosh and
Mr. Rabindra Nath Das, out of .one paramount consideration.
Recently as a student and currently as a lawyer 1 have keenly
felt that our students and legal practitioners need a complete hand-
book in which the law of Commerce as applied in Pakistan can
be found in its essential outlines—a beok hitherto unavailable, even
at the 16th year of our independence with the result that
those who require the service of such a volume has to turn to
Indian contributions, though the dissimilarity between Tndian and
Pakistani Commercial Law is already very wide and is sure to grow
wider and wider with the passage of time. In fact, this most
humble work of mine is the first complete text-book on the sub-
ject, however meagre may be its range of coverage.

One word of explanation regarcing the scope of the book will
not perhaps be outof place. Though dealing with the law governing
commercial transactions, it has devoted quite a handsome space
to the ‘Law of Contract’. This may appear in congruous, for,
the law of contract applies to all agreements, commercial and
non-commercial. The reasen of my doing so is simple. The
LL.B. Syllabus provides for separate study of this law but the
B. Com. Syllabus assimilates it within the scope of Commercial Law.
Taking into consideration the question of convenience of both
these groups of students, I have chosen to follow the framers of
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th¢ B. Com. Syllabus which also has been done by recognised
Indian authors, notably Prof. A. K. Sen.

Though all the branches of Commercial Law have already been
fairly encompassed by statutory enactments, not much being lelt
to customs and usages:and have also been further freed from
uncertainty by an abundant collection of case-laws, it is admittediy
an absurd attempt to prepare any useful bock on the subject with-
out the aid of relevant classics, commentaries and text-books by
reputed authors. I have accordingly consulted at length and taken
extensive assistance from a large variety of available books on the
subject, to the authors of all of which I feel profoundly indebted.
Of such books particular mention must, however, be made of ‘The
Indian Centract Act, by Sir Frederick Pollock and Sir D. F. Mulla,
‘The Indian Contract Act’ by A.C. Dutt, ‘Laws of England’ by
Halsbury,” ‘The Negotiable Instruments Act’ by G. C. Das. ‘The
Indian Partnership Act’ by H.T. Desai, Topham’s ‘Company Law’
and last but not the least Prof. A. K. Sen’s ‘Hand-Bcok of
Commercial Law’ and S. R. Davar’s ‘Elements of Indian Mercantile
Law’. .

It has been said that an author’s achievement is never entirely
his own. I find reason enough to agree with the view when,
looking back through the days during which the book was written
I discover the amount of debt T owe on its various accounts to
my friend Prof. Syed Mynuddin Hossain, M.A., my younger
brother, Mr. Nurul Islam, B.A., my niece Miss Roushan Ara Islam
(Puspa), my friend Mr. Mohammed Ullah, B.A., and noless to my
publisher Mr. Rabindra Nath Das.

With these few prefatory words, and obviously none about its
merit for T am ih favour of the pudding speaking for itself, this
humble product of my unsparinglabour and my publishers’ ungrud-
ing investment is committed in all humility to the judgment of
teachers, students and practitioners of law.

Professor Para, Mafizul Tslam
Comilla. (Advocate)
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COURSES OF STUDY IN COMMERCIAL LAW
Commerce : Paper III—Commercial Law

() Principles of the Law of Contract (including contracts
made through agents and the. effects of banl\ruptcy and
winding up of business concerns).

(ii) Sales of goods ; Negotiable instruments — Legal Relation
of Bankers and customers, Carriage of goods by land and
by Sea. Insurance—Partnership and Insolvency. Law
of Arbitration.

(iii) General Principles of Company Law relating to formation,
management and winding up (the subject will be treated
‘from a Commercial standpoint).




INTRODUCTION

1. What is Commercial Law ?

Taken in its etymological acceptation, the term ‘Commercial
Law’ may be, and has, in fact, been taken generally to mean, a body
of rules which civilized peoples have accepted as applying to
multifarious transactions relating to trade and commerce. But this
view of the term remains encumbered with a degree of vagueness,
unless the scope of the wide phrase ‘commercial transaction’ is
properly explained, for, certain laws apply to both commercial
and extra-commercial deals. The Law of Contract, for instance,
is’ a branch of commercial law but it applies to merchants and
non-merchants equally. There may be contracts which are absolu-
tely divested of any commercial purpose but the Law of Contract
will apply there. ' '

The term law, understood in its real aspect, is nothing but a
body of enforceable principles applicable in adjudicating upon the
rights of parties to a suit or proceeding instituted in a Court of
law. Now, there are suits of various nature, one of which arjses
from commercial transactions and are called commercial suits.
As quoted by Ormond in his “The Rules of The Calcutta High
Court”, the Supreme Court in England defined Commercial suits as
follows: “‘Commercial suits include suits arising out of the ordinary
transactions of merchants, bankers and traders; amongst others,
those relating to the construction of mercantile documents, export
or import of merchandise, affeightment, carriage of goods by land,
insurance, banking and mercantile agency, and mercantile usages,
and debts ari‘sing out of such transactions”. Derived from this
authoritative opinion on what is properly denoted by the term
‘Commercial suits’, we can formulate our definition of commercial
as follows :—Commercial Law means the law applfcah]e to the
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various kinds of transactions of merchants, traders and bankers
and includes that branch of the Civil Law which relates to the
rights of Commercial property and the relations of persons engaged

in Commerce.

2. Branches of Commercial Law :

While it is difficult to formulate an incontroversial list of the
different branches of Commercial Law, through usage the following
branches have.come to be regarded as included in it. They are
(a) Company Law, (b) Law of Contract, (c) Partnership'Law,
(d) Law relating to sale of goods, (¢) Law of Insurance, (f) Law
relating to carriage of goods, (g) Law relating to negotiable inst-
ruments, (h) Law of Banking, (i) Contract of affreightment, (j) Law
relating to commercial securities and (k) Law relating to arbitration.

3. -Sources of Commercial Law :

When we speak of Commercial Law as a general term, it means
the European Commercial Law as it developed in course of the
mercantile history of western and northern Europe and has been

regarded as a jus gentium or the law of nations since the very

inception of international trade. This Law may be said to have

grown out of the following sources, among others:—

(@) Maritime usages and customs. Known as contumeres,
these were collected and compiled for the use of merchants and
lawyers. They were widely practised and obeyed in Europe during
the fourteenth and the fifteenth centuries. They may be divided
into two broad categories : (i) those which were collected in the
Mediterranean ports, and (ii) those which were compiled for use
by the merchants of northern Europe.

() Roman Law. In all cases where customary rules failed to
solve difficulties, reference was made to Roman Law for guidance
and rules of the said law wete obeved like judicial precedents.
“The writers on mercantile law here (England) and in the continent™
writes Smith in his ‘Mercantile Law’, “sought in Roman Law solu-
tions for difficult and novel problems and often found them™.

(©) I'fquity., In cases in which neither custom nor Roman
Law could”provide solution, English Judges applied the principles

0
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of Justice, equity and good conscience. Once applied, the decision
thus made became a precedent and acquired a legal status as
such. Thus arose a voluminous mass of equitable principles
for solving commercial tangles.

(d) The Fair Court Decisions. In England, before the end of
the thirteenth century, Lex Mercatoria or the “Law Merchant™
'was already conceived as a body of rules—a special law for mercan-
tile transactions. This law consisted chiefly of “rules of evidence,
tules about the proof to be given of sales and other contracts,
rules as to the legal value of the tally and the God’s penny”’,
(Pollock and Maitland: “History of English Law.)

These special rules, supposed to have been known to all merch=
ants, were administered in fairs and markets by mercantile courts
composed of merchants. Procedure was informal and justice was
summary. The principles evolved in these fair courts of the
mediaeval times gradually found accommodation in the body of

‘Commercial Law.

4. Sources of Pakistani Commercial Law :

The Commercial Law of Pakistan is derived from the follow-
ing sources :—

(i) Statutes. This constitutes by far the most important source
of our commercial law. The mercantile statutes in force in"this
country have been based mostly on English Law. The Contract
Act, The Companies Act, The Sale of Goods Act, The Partrer-
ship Act and the Negotiable Instruments Act are instances of the
manner in which English Commercial Law has gradually been
incorporated into the Mercantile Law of India, adapted in Pakistan
afte the achievement of independence.

(if) English Common Law. Where statutory law provides no
guidance or are too ambiguous to justify application, the courts in
Pakistan readily take the help of English Common Law relevant
to the subject, if there is any. Even in the matter of interpreting
statutes, English decisions are followed and greatly honoured.

(iti) Local Customs and Usages. Where an undisputed custom of
ancient origin exists, such custom, unless its appligation "is barred
by any statute or otherwise, always governs commercial transactions.

°
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The law relating to hundies as prevalent in East Pakistan is an
appropriate illustration on the point. ;

(iv) FEquity. Asin England, so in Pakistan, equity fills up the gaps.
left by the preceding three sources. Before statutes were passed, and
when Common Law was the principal source of reference, no provi-
sion was available in it for various transactions like trusts, mortga-
ges, partnerships and so on: These gaps were filled up by the
rules of equity based upon reason and natural justice. In course
of time, however, the domains of both Common Law and Equity
came to be increasingly narrowed down by definite statutes.



