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PREFACE

This Text Book on Labour and Industrial Law has been the outcome of
my studies on the same subject matter for teaching in LLB classes on part
time basis in the Northern University, Bangladesh- When I started teaching

on the subject I planned to publish two books on the same subject matter:
one as a• manual of Labour and Industrial Law comprising basic laws and
rules on Labour and Industrial Law which are the subject matter of LL.B.
syllabus. This is because the area of labour and industrial law is very wide
compared to available syllabus in universities for students of law. Available
books and manuals on the subject are designed for the practitioners and in
most cases they contain much more than what the students need; nor are
they available with bare Acts and Rules. Accordingly the Manual of Labour
and industrial Law has already been published in October, 2004.

The other book I planned was this Text Book on Labour and Industrial
Law which was in pipeline for more than seven months. Labour law is the
collective name given to the social enactments which deal with the problems
of capitalists and workmen, employers and employees and provide social
security and justice. Labour law as such comprises a vast field of
investigation into a number of legislative enactments since legal system lacks
uniform Code in the area. It, has, therefore, not been possible to cover all
the aspects of labour and industrial law in this book. This book just
comprehends and covers the LL.B. syllabus on labour and industrial law
papers prescribed in all universities in Bangladesh. The book, however,
makes an earnest attempt by picking u and discussing most of the recent
decisions of the Supreme Court on all six legislation contained in this book.
Every effort has been made to elucidate the principles pronounced by the
Supreme Court with lucid treatment. Thus the book is aimed at bringing all

the readers to the up to date information on the development of labour and

industrial law.

The contents of the book are divided into six parts (A,B, C, ID, E and
F). Part A contains the Employment of Laboour (Standing Orders) Act,
1965, Part B contains the Industrial Relations Ordinance, 1969, Part C
contains the Factories Act, 1965, Part D contains the Shops and
Establishments Act, 1965, part E contains the Workmen's Compensation
Act, 1923 and Part F deals with the Payment of Wages Act, 1936. An
introductory chapter also outlines the general ideas and principles on labour



and industrial law. Recently separate law has been made for regulating trade
union activiucs, industrial relations antI disputes in EP'/. industrial areas
wh ich were so far outside the scope of Industrial Relations Ordinance, 1969
iiiice (lie iniroduc lion of FPZ. industries back in i980. A chapter has been
added to this end iii Part B along with an appendix at the end Containing the
LPZ \X'orkers Association and Industrial Relations Act, 2004. 1'his inclusion
of this Act in the appendix also provides a full coverage of the Manual of
Labour and industrial Law.

I believe that not only the Students for whom the hook is primarily
meant but even for academicians, the members of the Bar and the Bench
who somehow or other contributes to the process of Labour adjudication it
\viJJ prove in he useful.

I feel highly indebted to the learned authors, I have c yalled m aid in this
book. They include Dr. V.G. Goswaipi, M. Shati, S K. Pun, P.K.
Muklicr;ee, Raiani Kanta Das and N.D. Kapoor. Special thanks go for my
chamber coniputcr-incharge Kamrul I lassan who gave his skillful effort
from behind. I express my heartfelt gratitude t my publisher the CCB
Foundation for processing and pubhishirig this edition. CCB Foundation is a
charitable organisation which has an objective Ii make a generation of our
poor children educated up to a certain level. 100o profit of the (CB
Foundation or CCB Book Centre goes for the cause of child education in
villages So bucing this book will also mean contributing 10 tIle Foundationindirectly.

The views and opinions expressed in this book are ibso1utcl' mine
except those which I have quoted. I do not claim that m views are Correct
from every point of view. There may be shortcomings, factual errors,
mistaken opinion and stylistic lapses which all ire mine and I alone am
responsible for those. If there are mistakes in facms or otherwise I shall
appreciate if readers come forward to have corrected b y me so that the
second edition ma y be a better volume.

Md. Abdul Halim



CONTENTS

GENERAL PRINCIPLES OF LABOUR AND INDUSTRIAL LAW
27-36

Nature of Labour and Industrial Law 	
27

Object of Labour and Industrial Law	
27

Need for Labour and Industrial Law 	
27

Principles of Labour and Industrial 
Law	29

Social Justice
Social Equity
International Uniformity
National Economy

Constitution as the Basis of Labour and Industrial Law 	 31

Fundamental Rights
Directive Principles

Different Aspects of Labour and Industrial Law 	 34

Classification of Labour and Industrial Law	 35

PART: A
EMPLOYMENT OF LABOUR (STANDING ORDERS) ACT,

1965

Chapter-I
NATURE, SCOPE AND APPLICABILITY

Background of the Act
Application of the Act
Non-applicability of the Act
Two Aspects of the Act

Chapter-TI
STANDING ORDERS OR SERVICE RULES

Standing Orders	
41

Standing Orders: Concept and History 	 41

Conditions of Standing Orders	
42

Certification of Standing Orders 	
43

Approval of Standing Orders	
44

Appeal against the Approval Order	
46

38
38
39
39



Chapter-III
WORKERS AND THEIR CLASSIFICATION	 47-5

Definition of Worker
Who are nor Worker
Definition of Worker: Jurisdiction of Court
Classification of Workers
Probation and Probation Period

Chaptcr-I\
LEAVES AND HOLIDAYS

Substantive Provisions for Leaves and Holidays
Application for Leaves and Holidays
Payment of Wages for unavaiied Leaves
F. fleet of unauthorised Leave

Unauthorised Leave is Misconduct
Suspension b y the Employer
Loss of Lien to the Appointment

Worker's Right of Lien to the Appointment
What is right of lien?
When a Worker loses his right to lien?
When a Worker would not lose his lien?
Consequence of Loss of Lien

Chapter-V

STOPPAGE, CLOSURE, LAY-OFF & RETRENCHMENT

Stoppage in an Establishment
Procedure following Stoppage

Notice to the Worker
Stoppage and Payment to Detained Worker
Stoppage and Payment of Wages to Workers
Strike and

Lay-Off and its Procedure
What is Lay-off?
Conditions of Lay-Off
Conditions under section 6
Rights of Laid-off Workers
When laid-off worker will lose Compensation?
Retrenchment in stead of Lay-Off

47
47
50
52

57

57
57
58
58

60

63-7

63
64

65
65
65
66
66
67
67



Lay-off should not be with malafide motive 	 67

Conditions for Compensation for laid-off Worker 	 69

Stoppage, Lay-off and Retrenchment: Interlinks	 71

Rationale behind Lay-Off Compensation	 72

Employer-Employee relationship during Lay-off	 72

Retrenchment	 72

Definition	 72

Conditions	 73

Retrenchment Compensation	 73

Procedure of Retrenchment 	 73

Re-employment of Retrenched Workers 	 74

Distinction between Lay-off and Retrenchment 	 75

Chapter-VI
DISCHARGE, DISMISSAL AND TERMINAITON

Introduction	 76

Discharge	 77

Nature
Grounds of Discharge
Conditions of Discharge
Procedure of Discharge
Rights of a Discharged Worker
Discharge instead of Dismissal
Definition of continued ill health

Dismissal	 80

Grounds of Dismissal
Conditions of Dismissal 	 80

What is Misconduct?	 81

Procedure of Discharge and Dismissal	 82

Show Cause Notice and Charge-Sheet
Giving a Copy to the Worker
Domestic Inquiry
Suspension of the Worker during Inquiry
Order of Punishment and its Approval

Suspension	 84

Suspension as a Punishment	 84

Suspension pending Inquiry
Rights of a Worker put under Suspension 	 85



Rights of Dismissed Worker for Compensation
Discharge or Dismissal for Go-slow or illegal Strike

fernunation

Conditions of lcrmrnaiton

Termination of a Icmporarv \Vorkcr
Termination by the Worker
Lifting the Veil of Terminati®n

If dismissal is wrongful what is the remedy?

85
86

8

92

Chapter-VII

GRIEVANCE PROCEDURE

What is Grievance Procedure?	 93
Steps and Conditions of Grievance Procedure 	 94

Departmental Grievance Procedure	 94
Submitting Grievance Notice 	 94
(:(-)tlslderatk)n of Grievance Notice by the Emplo yer	 95

Quasi-Judicial Grievance Procedure	 95
judicial Grievance procedure	 96

Complaint to the Labour Court under section 25

Labour Dispute and application under section 34 of the IRO

Exception to Judicial Grievance Procedure	 96
Jurisdiction of the Labour Court and Civil Court

PART- B
INDUSTRIAL RELATIONS ORDINANCE, 1969

Chapter-I

SCOPE AND OBJECT OF THE ORDINANCE

Summery of the Ordinance
Objects of the Ordinance

Scope and Application of the Ordinance

Chapter-11

TRADE UNIONS

Fits t meal I )evek )fl lent

101-10

102
102

104

105-127

105



Freedom of Association and Right to Trade Union
	 107

Trade Union: Workers' Forum and Employers' Forum
Right to form Trade Union under the IRO

	
110
1.11
illWho can form Trade Union?
112Disqualification for being a Member of a Trade Union 	
113Penalty for Dual Membership	
113One Employer One Establishment 	
116One Establishment: Not more than three Trade Unions
117Definition of Trade Union
118Purposes of a Trade Union

Recognition and Registration of Trade Union 	 120

Recognition	 120

Voluntary System of Registration 	 120

No Trade Union to function without Registration	 121

Penalty for activities of unregistered Trade Union	 121

Procedure of Registration	 121

Application
Conditions fçr Application
Substantive Conditions for Registration
Duties of the Registrar on submission of Application

Appeal against the decision of the Registrar
	 124

Cancellation of Registration and Appeal	 124

Fulfillment of Grounds of Cancellation
Taking permission from the Labour Court
Cancellation
Appeal against Cancellation

Legal Character and Advantages of a Registered Trade Union 126

Chapter-Ill
TRADE UNIONISM IN EPZ INDUSTRIES 	 128-132

Export Processing Zones
Trade Unionism in EPZ Areas

Formation of Worker's Association
Requisition for Formation of Workers Association
Referendum to ascertain support for Association
Registration of Association
Collective Bargaining Agent

128
129

130
131
132
131



Chapter-IV
COLLECTIVE BARGAINING

Introduction
Definition of Collective Bargaining
Aspects of Collective Bargaining
Origin of Collective Bargaining
Purposes served by Collective Bargaining
Advantages and Disadvantages of Collective Bargaining
Enforcement of Collective Bargaining
Immunities to Collective Bargaining
Determination and Election of CBA

Determination by operation of Law
Determination by Secret Ballot
Registrar's Duties
Employers' Duties
Trade Unions' Duties
CBA for Institutions with more than one establishment

Rights, Position and Functions of CB
Check-Off
Judicial Response to Check-Off
Unfair Labour Practice

On the part of the Employers
On the part of the \Vorker
Penalty for unfair Labour Practice
Victirnisation and Unfair Labour Practice

Chapter-V
STRIKES AND LOCK-OUTS

Definition of Strike
Is Strike a Fundamental Right?
Types of Strikes

General Strike
Stay-in, Tool down, or Pen down Strike
Go-slow Strike
Sympathetic Strike

Lok-Out
Distinction between Lock-out and Closure
Legal Lockout or Strike

334

133
133
134
136
137
137
138
139
139

143
144
144
145

15O—j5

150
151
151
151
151
152
152

152
153
154



Strike or Lock-out in Pubhc Utility Service
	 iss

Prohibition on Strike or Lock-out
	

155
Power of the Labour Court to prohibit Strike or lock-out

	
155

Illegal Strikes and Lock-outs
	

155
Impact of Illegal Strikes or Lock-outs

	
156

Penalt y for Illegal Strikes or Lock-Outs
	 158

Penalty for instigating illegal Strike or lock-out
	

159
Penalty for (;o-slow
	 159

Chapter-VT
INDUSTRIAL DISPUTES AND THEIR SETTLEMENT

	
160-181

Industrial Relations
	 16(1

Industrial Disputes
	

162
\\•'hcn uxhvidual disputes become an Industrial 1)isputc?

	
163

Position of industrial dispute under the IRO
	

165
()mar Sons Ltd. v. Labour Court
I lotel Intercontinental Ltd. v. Labour Court
Railwa y Men's Stores Ltd. v. Labour Court
James Fmlav v. Labour Court
Dissenting Judgment of Ruhul Islam and Badrul I laide
Chowdhury JJ

Settlement of Industrial Dispute
	 177

1'hrcc routes of Dispute Resolution under the IRO
	

179
Stages of Industrial Dispute Resolution

	
180

Chapter-VII
AUTHORITIES UNDER THE ORDINANCE

Authorities under the Ordinance
Adjudicatory and non-adjridicatorv Authorities
Participation Committee

Composition of Participation Committee
Functions of Participation Committee
Meetings of Participation Committee
Difficulties in the Functioning of Cormttees

Conciliator
Functions of the Conciliator
Conciliation set in motion
Procedure before the Conciliator

182-187

187
187
187
183
183
183
183

184



Notice of Strike or Lock-out

Conciliation after Notice of Strike or Lock-out

Arbitrator
	

186
When will the matter be referred to the Arbitrator?
Who is arbitrator?
Award of the Arbitrator

Labour Court and Labour Appellate Tribunal
	

187

Chapter-Vill

LABOUR COURT AND LABOUR APPELLATE TRIBUNAL 188-195

Introduction
	

188
Application to the I .abour Court

	
188

Formation and Constitution of Labour Court
	

188
Qualification
	

188
Functions of the Labour court

	
188

Power and Status of the Labour Court
	

189
Award and Decision of the Labour Court

	
191

Is Labour Court a Civil Court
	

192
Labour Appellate Tribunal

	
194

PART- C
FACTORIES ACT, 1965

Chapter-I
HISTORY OF FACTORY LEGISLATION

History of Factory Legislation in British India

Objects of the Factories Act, 1965

Extent and Scope of the Act

Chapter-11

FACTORY: DEFINITION AND ESTABLISHMENT

196-204

197

203

204

205-208

Dehnition olFactory	203
Elements	 205
Manufacturing Process 	 205
Establishing a l-actorv	 203

Ap1ic;iiiou for Contrucuori and approval of Plan 	 20
,\Htcicori for Rccosrration and Licence



Granting Licence	 207
Clearance from the Department of Environment	 207
Commencement of Work	 208

Chapter-Ill
HEALTH, SAFETY AND WELFARE MEASURES 	 209-220

Health and I Ivgicnc	 209
Cleanliness
l)isposa! of Wastes and Efflucnts

,- Ventilation and ICm)CraturC
/ Dust and Fumes
,,Artifical Humidification

Overcrowding
' Lighting

Drinking Water
Latrines and Urinals
Spittoons

Safety Measures	 213
/Precautlon in case of fire

Fencing of Machinery
Work on or near Machinery in motion

,Employment of Young Persons on dangerous Machines
Striking Gear and 1)cvices for cutting off Power
Self-acting Machines
Casing of new Machinery
Prohibition of Women and Children Workers
Cranes and other Lifting Machinery
Hoists and Lifts
Revolving Machinery
Pressure Plant
Floors, Stairs, and means of access
Pits, Sups, opening in floors
Excessive Weights
Protection of Eyes

..Specification of defective Parts etc
, Safety of Building and Machinery

Precautions against dangerous fumes
Explosive or inflammable Dust or Gas etc.

\Vclfarc Measures	 218
Washing Facilities
First-aid Appliance
Canteens
Shelters
Rooms for Children
Welfare Officers



(:J)lptcr- I V
WORKING HOURS	 221-229

) )1
Dade Hours	 221
V'ccklv I loliday	 221
Compcnsatorv Ilolidays	 -,Y)
liiena1s For Meal or Rest
Sprcad ( )ver
Night Slilft	 )y)

Proliibiiic,ri of Overlapping shift	 223
F stra Allowance fir overtime	 223
Restriction 00 double cmplovmcn	 223

tlCC Prid 0 \\ rk for \dUItS	 223

Chap met-V
EMPLOYMENT OF CHILDREN, YOUNG PERSONS AND WOMEN

224-229

Introduction	 224
Definition of Chiklrcri, Adolescent and Young Person	 - 225
l>r ilimbitiori of emplo yment of Childrc

Child or Adolescent to cart-v tokens
Certificate of litness
I ifect of Certificate of I imess
\Vorkiti Hours for Children
Notice of Period of \X'ork for Children

,. Rcgisirir for Child Workers
Medical Examination
Prohibition of employment near cotton opener
Work on or iicar Machinci-v in motion
Dangerous operations
Annual Leave with Wages
OOILS as to age
Penalty for using false cerrificate of fitness
Emplpymcur. df Young perscuis'on dangerous machines

Provision with regardt \''onicn 	 229
P-rohtbijion	 near Cotton Opener
Further -restriction (krempkiy'Aiept.'of Women
Rooms for Chiit{ren
Work on or near thchinei-v in motion
Dangerous Operations



Chapter-VT
ANNUAL LEAVE AND HOLIDAYS WITH WAGES

	
230-232

Introduction
	 230

Unavailed Leave
	 231

Continuous Service
	 231

Festival Holidays
	 231

Casual Leave and Sick Leave
	 231

Wages during leave or I loliday periods
	

232

Payment in advance in certain cases
	

232

Power of Inspector to act for workers
	

232

Chapter-Vu
PENALTIES AND PROCEDURE

	
233-237

Introduction

Genera] Penalty for Offences
JAabilitv of Owner of Premises in certain Circumstances

Enhanced penalty after previous conviction

Penalty for obstructing Inspector
Penalty for wrongful disclosure of Information

Restriction on Disclosure of information

Offences by Workers

Penalty for using false certificate of fitness

Penalty for double employment of a child

Offences by firms and company
Exemption of Occupier or manager in certain circumstances

Power of Court to make orders

Presumption as to employment

Cognizance of Offence

233

233
233

234

234

235
235

235

235
235

236
236

237

237
237

Chapter-VIII
AUTHORITIES UNDER THE FACTORIES ACT, 1965

Introduction
)Fhe Chief Inspector and Inspectors

- ,,Power of the Inspector
Penalty for obstructing Inspector
Piling a case under the Factories Act, 1965
Court

/.Certlfing Surgeons
Disqualificarions
Powers and Duties of Certifying Surgeons

238-242

238
238
239
241
241
241
241
242
242



PART- D
SHOPS AND ESTABLISHMENTS ACT, 1965

SHOPS AND ESTABLISHMENTS ACT, 1965	 243-249

Object of the Act	 243
cope and Application 	 244

Nxemption and lxtcns jon	 245
Working flours	 245

Weekly [fours
Daily I loUtS

Overtime Allowance
Interval for rest or Meal
Spread Over

lIohdavs	 246
\Vccklv I lolidaws
Festival l-Iolidavs
Leaves
Casual Leave
Sick Leave
Annual Leave with Wages
Wages during Leave or Holidays

Closure	 247
Closure
I xexnption from Closure
Restriction

Health and I Ivgiene	 249
Cleanliness
Vetirilauori
Lighting
Sarlltarv Convenience

PART- E
WORKMEN'S COMPENSATION ACT, 1923

Chapter-I
OBJECTS AND SCOPE OF THE ACT	 259

Nature of the Act	 250
Compromise between Employer and Employee
Statutory Strict Liability
Social Insurance



Act is a Humanitarian Measure
Contracting Out not possible

Objects of the Workmen's Compensation Act
Defences available to Employers

Doctrine of Assumed Risk
Doctrine of Common Employment
Contributory Negligence
End of Personal action with Death

Ways open to Workmen for Claiming Compensation

Chapter-11
COMPENSATION: LIABILITY OF EMPLOYER AND RIGHT OF
WORKMEN

254
255

259

261Employer's Liability to pay Compensation
Personal Injury
Accident
Occupational Diseases
Arising out of and in the course of Employment
Disablement

Liability of Contractor for Compensation
When Employer is not liable to paw Compensation

Wilful Disobedience
Mere negligence of workmen is no defence

Arising out of and in the course of Employment
Notional Extension of Time and Space

English Jurisdiction
Indian Jurisdiction

Liability for Occupational Diseases
Addition of more Occupational Disease
Exception to the Employer's liability
Prohibition of double Compensation

Death Compensation
Permanent Total Disablement
Permanent Partial Disablement
Compensation on unscheduled injuries
Temporary Disablement
Disablement

264
264

266
269

273
274
274
274

275-284

25
27.--)

26
26
26
26

Chapter-ill
DISABLEMENT AND AMOUNT OF COMPENSATION



Pan ial 1)1sablcmcnt	 2T
Parti al Temporary I )isabjci-nent	 277
Total Disablement
l'crnancnt I otat I )isahleinejit	 2

Chapter-i V
PROCEDURE, MACHINERY AND REALISATION OF
COMPENSATION

Realisation of Compensation under the Act	 280
NOUCC >>1 \ccideiit b y the Worker
TO whom Noticc iiiay he scrved
Time Limit for serving Notice
(:Iainl vithou r Notice
Notice bv the ()i1tnissjoiiCr
Reference hi :\uthoriscd ( )iIeev
Medical f :,-.\:l mination
Re lerence to 111c Commis slo rwr

Procedure tar :\ssessnlciit of Compensation	 282
\izrecincnr

A\Vard by the ( >ininissi 01cr
Appeal from the decision of 1he Commissioner 	 283

Conditions of

Chapter- V
DECISIONS ON WORKMEN'S COMPENSATION ACT	 85-289

;\K\I Slianisiizainan v Chairman, J-PRlC	 285
Muslim Cotton Mills v 1)tn Islam 	 286
Allied International v Rashida l3ibi 	 28
Divisional Superintendent of Pakistan Western Railway v :\h 28$
Adam 1 td v L nis ha Kha toon	 289

PART- F
PAYMENT OF WAGES ACT, 1936

Chapter-1
OBJECT AND SCOPE OF THE ACT	 29302

Object of the .\ct	 291
COC and Application	 291

Non-Applicabi]itv	 292
Rules relating to P5vinent of wages	 292

Definition of \\agcs



Responsibility for Payment of Wages
Fixation of Wage Period
Time for Pa yment of Wages

Rules relating to deduction of Wages	 294

Authorised Deduction	 294

Fines
Deduction for Absence from duty
Deduction for Damage or Loss
Deduction for Service rendered
Deduction for recovers' of Advances
Deduction for payments to Co-operative Societies

Unauthorised and Illegal Deduction	 298

Authorities under the Act	 298

Inspectors
Payment of Wages \uthoritv
Labour Appellate 'I ribunal

Laws of Claims out of deduction from Wages	 300

Application before the Authorities
Limitation
Jurisdiction and Procedure of the Authority
Appeal against the direction of the Authority

Chapter-11
DECISIONS ON PAYMENT OF WAGES ACT

Shaw Wallace Bangladesh Ltd v Tofae1 I lossain	 303
Bangladesh Observer v Labour Appellate Tribunal	 304

PM August v Labour Court	 305

Hvder Miah v Labour Court 	 305

BWDB v Labour Court	 309

APE NDIX

The EPZ Workers Association and Industrial Relations Act, 2004
310-360



CASE LIST

Abdul Jalil v Bangladesh Steel and n ginerin g Cot' oration. II F3LI) 35 	 81
Abdul Karim Khan v Mujibur Rahman 1 19/9) 3 (iLK 2n9	 94

Abul Iltissain V. Ban gladesh 2 [(IC (1997(632 .............................P16, 117

Adam lid v Unisa Khatoon (1960) 12 DIR $58 	 289

Agent. F I. Railsisty v Maurice Cecil Ryan.........................., 	 278

A.K.M Ehsanul Kabir 	 M's Adamjee Jute Mills, 6 MI.R (AD) 221 ...............SI

A K M Shamsui,uiman Khan Vs Cisaintian. FPRI'C (972) 24 Dl.R 94. 	 285.286

Allahuhzid Newspapers lid . State Industrial Tribunal, h.P AIR 1954 All 516., 	 163

Alderman Great Western Railwa y Company, 1937 AC 454 270

Alexandra Jute Mills ltd v Their Workmen (1950)1 ILl 1261 ....................145

Aminul Islam v James l'inlav Co Lid, 26 DLR (SC) 33.....................91 92

ArmuL'hart ;. .tawahar Mills. AIR (1956) Mad 79 	 298

Ars ainuni	 Union of India ((1963)1 I.l.J 24	 265

A. Roberto v Member. Labour Appellate Tribunal, Dacca 27 DLR 119751. 	 166

Assam Oil Compaiw v Its Workmen (1960) I LIJ 587 (SC) 	 .....................78

Associated Cement Co. ltd v lireir Workmen AIR 1964 SC 1458 ........72 65

BLOC v Chairman, I 	 Labour Court. 49 DI.R 396.............................42

ltharat Iron Works v lIhaguhhar. AIR 1976 SC 98	 49

Bharat Sugar Mills lid v Jam Singh (11961 ) 11 LU 644 (SC) .................152

Balmer I.nssric Worker's Union v Balmer lower)" & ('o Ltd (1955) Lab IC 242 144

Ban gladesh Water 1)cvelopnicnt Board v Chairman. Labour Court. 55 DL.R (,\I)15 309,310

Bangladesh 'lea Estaic lid. v Bangladesh 'lea Estate StatlUition 28 F)!.R (AD) 190 88. 89,92

Ball v	 William I hull................................. ....... ...............279

Rank Employees Association s' National Industrial Tribunal, AIR 1962 SC 171 134

Rilash Chandra Mitra v I3lamer'l'assTles& Co.. AIR 195$ Cal 613 ..................163

[Jorley v Oekcnden 1192512 +. 13 325......................................269

BR'l'C v Esken Molliek and Another 9 MLR (AD) 161 .......................92 93, 95

I3uckmhani Carnatte Mill Case .... ..... .......................................I 06

Canaru Hank v Jambunathan. AIR 1995 SC 319 .......................156

Central Provinces 'l'raitspori Services s' (iaghunath Gopal Patwardhan(l957)

I	 LLJ(SC)27 .................................................164

Chairman, I) I 'F Vs Chairman, 2" Labour Court 11982134 DLR (Al)) 37	 49

Chairman. Chiusigong Port AulhorilN v Kalipada Day (1987)39 DI.R 39	 166

C'handramalai Estate v Their Workmen (1960)11 LU 244 (SC) 	 156

Chintaman Rao Stale of M P AIR 1958 SC 388 	 206



CS Angre v State. AIR 1965 Rai 65 206

Director ni Ports & Ports Traffic Vs Chairman (1980)32 DIR 104......................39

D.N.I3anerjee v P R Mukherjee (1953) I IJJ 195 (SC) ......................................164

Divisional Manager, K.S.R.T.0 v. Bhinmaiah.. ............ ............................. ........279

Divisional Superintendent of Pakistan Western Railway Vs.

Ali Zaman (1967) 19 Dl.R (WP) 72........................................./..............288. 289

Editor. Bangladesh Observer v Member. Labour Appellate Tribunal 50 Dl.R 606. 304.305

Emperor v Jamshedji. AIR 1031 Born 308...................................................233

Everyday E'lassh Light Co. v I about COUTI (1962) 2 1.13 204.................................149

Falmouth [)ock and Engineering Co. Ltd v Treloar f19331. A C 481 .......................268

Fearnley (Annie) v Bates & Northcliffe Ltd. (1917)86 13KB ............................. .....288

(ilaxo Bangladesh Ltd. v Chairman and other. (1980)32 DIR 134........................59.61

01 P Rh. v. Kashinath Chimnji, 1928 Born. I .................................................269

GM. l8ogra Cotton Spinning Co Ltd. v. Chairman. Labour Court. 31 DIR (AD) 329.., 86

GM, Hotel Inter Continental. Dhaka v Chairman, Labour Court. 28 DLR .. 166, 168, 169-172

GM. 131Sf v. Mrs. Agnes AIR 1964 SC 193 .......................................................263,272

GM. Eastern Railwa y v. R.R. Verma 1979 Lab IC 1099.........................................272

GM. 0 l.P Railway v. Shanker ..............................................................................279

Golain Ahmed v Ata Karim. 9 I)l.R 382 ............................................................308

Ciopala Rao v Public Prosecutor, AIR 1970 SC 66..................................................206

Gouri Kinkar Bhakat v. Radha Kishan Cotton Mills Cal. 220................................269

Gregory v Fearn 11953] I Wl.R 974 ..........................69

Gujarat Steel l'ubcs(l980) I LU 137 (SC)............ ................................. ........... 	 88

Gurne y Fletcher, (1915) I K. 	 734.....................................................................262

Haflz Jutc Mills v. Labour court, Govt. of East Pakistan. 22 DLR 713 82

Hayder Mesh v. Labour Court & Ors. 10 131.1 - (I-lCD) (2002) 202......................305. 306. 307

Hindustan Journals Ltd v Govind Ram. (1962)2 LU 242.................................298

Hind Construction and Engineering Co. Ltd. v. Workmen (1965)1 LU 462 (SC) ... 149

Indian General Navigation and Railway Company v. Their Workmen. AIR 1960 SC 219... 158

Indian News Chronicle vHazarus, AIR 1951 (Punj) 102.....................................261

Indo-Pak Corporation I.W. Vs Chairman. (1969)21 DIR 285...............................49

In re K V. Sarma v Manager. Gemini Studio. Madras AIR 1953 Mad. 269 206

J. Choudhurv ¼' M.C. Ranerjee 55 CW.N. 256)..................................................163

James FmlaN v Chairman. 2nd Labour Court. Dhaka. 33 DLR (Al)) 58............172. 173-177

Johir v Middlesex County Council (1949)1 KR...............................176

Jogesh Chandra Datt V. Government ol Bangladesh 30 DLR 219	 40



Ka rrbL'tta Estate V Raarnan kant. I 90 0 ) AIR ( 96))) SC X9 1.	 65 68

kar or Jute Mills Ltd. v Charruirur. 2nd 1 .ahoiii Court. 17 1)1.13 ( A D) 208	 63 58 79 OS
V oda Merit) and \litirrrlliir,,iea( Cornorarion Madras)) 1904) l.lJ 81 	 52

Karneso iii l'rasad v State of Bihar. AIR 1962 SC 1166 	 151
Kandrrri I cxlilc Lid v Industrial Tribunal and others AIR 19 ,;] Mad 61 6	 163. I
Kliiilna Ncv,s Print Mills v Khirina News Print Employees litton 25 DIR (SC) 85. 	 92
Krishna Sugar Mills v State of Li I' (1964) II l.IJ 76 	 57
Kusira Sugar MIls v Chairman. Labour Court Khulrra, 19 F)l.R 236 ...... 	 82
F iii: slimi hat v Chairman. Port I rusiees. Bomba y , 55 Born LR 924	 26 I
Lancashire and Yorkshire Ilk Co v HiL'ltlev ( 1971 ) A C 352	 267

Madras (,vrnkhana Club Employees' Union v Gvinkhanzi Club, 2 1.1 J 72() (SC). 	 162
Mackinnon Mackenzie & Co Pci Ltd. v Ibrahim Molid lssak. ( )97ii) I S (' Il 869 	 267
M iL hair) a) M arsvarr v Audit Ihehari Ia!, AIR 1959 All 556 	 28 I
Manager, Shah I ibae,ar l'o;ser Soil ion Vs Md (julam I Lirusairi KIra r. 33 DI .R 29	 49
Mana ger, Mc(ireor and Balrdur il)ariicladeslij limited. Chairman.

Labour Court. 3 BL 1) (Al)) 8 	 ,	 01 62
Manarer, L('Bl.	 Commissionci r1I.biiur AIR 1951 1 Mad) 4) 	 ........ . 163, 166

Mansor Ahmed Vs lhurrnalr Eastern limited (1968)26 DIR 120 	 82
\iathcss Thomas v Jolirins Sunn y , 1995 KU 407 (Ker)	 202
Marsh	 Pope & Pearson lid (19)7)86 l.JKI3 1349 .............. 288
MD, Sonah Bank Md Jrihan g rr Kribrr Mohsh 48 DI.R 395	 42

Nil). Rupali Sank limited v Naz,rul Islam 'atwars

and others 4$ DLR (AD) 62	 ..................	 .tS. 49, 97, 99, 100
MI). Ruprrli Batik Vs. First Labour Court, 46 DIR 143...........	 53, 55
MD Rupab Bank v Second labour Court, Dhaka 22 BLD (F-l('D) 143.. 	 56
Md Atarillalr P I D.C. and oilier 14 DLR (Dacca) 654	 165
Model Mills Ltd. v Uherinodat 11958)1 l.IJ 539 SC........ 	 158
M ' 1 ewari v Union of India (1974) ,5.IJ 427 ......................... 60

Lr)rhur Rahrnan Sarkar v labour Court. Khulna (1981)3) 1)1.11 301 	 49
Muslim Cotton Mills Vs. Din Islam (1959)11 DIR 165 ................... 286
MR Chowhurv, GM, Shield limited vs. 1st Labour Court. 2 BLC 366 	 49

Mrs Allied International Corporation Vs Sfst Rashida Bibi, 21 I)LR (WI') 306 	 287
M's Railsvav Men's Stores lid v Labour Court, 30 DIR (SC) 251 	 170, 171, 172
.Ws Rohtas Industres Ltd v Rant t.akhan Srngh. AIR 1978 SC 849 	 204
Mrs Staton V National Coal Board (1957)2 All ER 667....... . .	 .	 268
Nuogaun Chitrabani ltd v Nao gaon Cinema Hall Srama(ihi Union. 43 DLR 392 	 113



National Iron & Steel Co. v. Manurama, 1953 Cal 143 	 267

News Papers Ltd N, The State Industrial Tribunal. 1J,P 1957 SC 754 16$

Nurul Arnin Chowdhur-y Vs. Chairman 2 labour Court, 42 DLR 217............82

Omar Sons Ltd v Chairman. First Labour Court. Dhaka 28 DLR (1976) 178........167. 168

Padam Dhi v. Re2iInath (AIR 195001$ 207............................................261)

Pakistan Tobacco Compan y Ltd v Its Employees Union. 13 Dl.R (SC) 280- . . 	 91

Pioneer Garments Ltd v. Md. Ahul Kalam Azad, 20 ESLD (Al)) 62 	 48

PM August. Director Operations 01' International Rail Consultants vs

Chairman. First labour Court. 4 I31,C (1999)4112................305. 306, 307. 308

Pubali Bank s Chairman, l' labour Court, 44 DLR (AD) 41$.............177. 192-194

P.W.V Rowe Vs. Chairman Labour Court (1979)31 DLR (AD) 120 60

Quinn(l9Ol)AC 495 .....................................................106

RB Moondra and Co. v Msl Rhanwart, AIR 1970 Raj. II ......................265

Railway Men's Stores v Labour Court, Chittagong. $0 DLR (SC) 251	 ......166. 172. 177

Rant l'rasad Vishwakam,a V Chairman, Industrial 'l'ribunal. AIR 1961 SC 857 164

R.M. l'andey V. A.P. I,I.td . 1956 Born. 115 ...............................................267

Ramlal Khurana v State of Punjab (1989) 3 SCC 99 ................................... 61)

Regional Director. ESI Coprn v Francis Dc Costa 1996 SCC (L&S) 1361 	 272

Rohtas Industries Ltd. v Rohtas Industries Staff l,Jnion (AIR 1976 SC 425	 157

Rukiva Bai v George B Crui , . 279

Saheh Aii V. Chairman (1980) DLR 16.....................................................86

Sarnir Malaker v Labour Court, Khulna and another 23 BLD 417........................ 54, 53

Sauraslura Salt Mfg Co. v. Bai Valu Raja, AIR 1958 SC 881,	 ........... ..... ..	 271

Secretary, Bangladesh Jute Corporation v 2nd Labour Court. 41 DLR 255	 84

Secretary olAircraft Engineers of Bangladesh v. Registrar of

Trade Unions and Others 45 DLR (Al)) 122 ..................................113, 114, 115. 116

Senior Manager, Dost 'l'extile Mills Ltd. V Sudansu

8 I3LD (AD) 56 ........................................."..............39, 40, 48, 50

Shaukat Ali v The Chatrpian. Labour Court. Khulna. 44 DLR (1992) 410 79

Shaw Wallace Bangladesh limited v Tofazial IIossatn 50 DLR (HCD) 22.........292 303, 304

%onali Bank v. Chatidon Kumar Nandi 48 Dl.R (AD) 62 ................... 	 47

Sultan Ahmed v.'Chairnan, Divisional Labour Court. 49 DLR2l5 ............... 	 93

Spripg Mills v G.D. Arnhedkar, AIR 1949 Born l88...................................... 	 308

Suppiah Chcttiar v Chinnathurai. AIR (1957) Mad-2] 6. . 259

Swadeshi Industries v Workmen (1960) 111.1$ 539 SC ..................................157

Si. Helens Colliery Company ltd. v Heivitson, 1924 AC 59........................270



Tata Nagar Foundry Co Ltd v Their Workmen, AIR 1962 (SC) 1633 	 67

lata Iron and Steel Co. v. Its Workmen (1967) 1 LLJ 38	 ISO
-J Iku Kahar v Uquitable Coal Co. Ltd.. AIR 1930 4a), 5.S 	 ..	 265

Tozammel Hossain Akonda v. DGM, Rupali Rank. 5 HLC (Al)) 114 ............ 49. 51, 99, 100

TolTva)e(1901)AC 426 ...................................................................... 1(16

U.H. Dali & Co v. Workmen. AIR 1953 SC 411	 88

Upper I)oah Sugar Mills Ltd. v Daulat Ram	 ........................................ 278

Varkes Achan v Thcsrnman Thomas (1979) Uth IC 986(Kcr) ............ ........ ....	 262

Vtdya Dasi v M.P. State Road Transport Corp., (1974) MPIJ 573 ..................... 258

Virgina Tobacco Co v. Labour Court (1994)45 l)LR 233	 ........................ 63. 65. 68

V G M Rao v. Gujrat Works Limited ((1956)1) I.IJ 731	 152

Workmen. Motipur Sugar Factory v. Motipur Sugar Factors. AIR 1905 SC 1803 ... 	 83

Western India Match Co v. Workers Union (1970)2 Lii 132 (SC) - .. .. . .	 164

Workmen v. MIS Oharma Pal Prern Chand (AIR 1966 (SC) 182 	 ............ 165

Workmen v Rohtak General Transport Company (1962)1 LIJ 634 (SC) 	 .	 165

Works Manager, Central Rly. Workshop v. Vishwanath. AIR 1970 SC 488 .............. 204

Weaver v. Tredegar Iron and Co (1940)3 All ER 157 .............................. 263



GENERAL PRINCIPLES OF LABOUR AND INDUSTRIAL
LAW

ature of Labour and Industrial Law

The terms 'Industrial law' and 'Labour Law' are often used
interchangeably in our legal s ystem though the nature and scope of 'Industrial
law' is much broader compared to 'Labour law'. From a broader point o
view 'Industrial law' covers 'Labour law'. 'Industrial law' encompasses all
laws, case laws, rules and recognised customs relating to an indutrv. Thus it
covers not only the labour element in an rndustrr but also taxation law,
company law, safety law ctc. On the other hand, labour law is used to mean
that body of rules which deal with employment conditions, in particular,
conditions of appointment, termination, dismissal, discharge, wages,
conditions of leave, benefits, right to trade unions, social security etc of an
worker in any establishment.

Both labour and industrial law are not only a body of procedural or
adjective law but also a substantive law as they define rights and concepts as
well as prescribe the procedure of dispute settlement.

Li6fhe Object of Labour and Industrial Law

The object of both the law is to establish a continuous process of
harmonious relationship between the employers and crnplcwees. 1'hev have
another object of fastening together both the labour and capital in order to
create an atmosphere that they are an indivisible whole in production. The
ultimate object of labour and industrial law is to maintain industrial peace,
security and steadygrowth of production.

The origin and growth of labour law may be ascribed mostly to the
development of organised industry where a large number of workers
including women and children are employed under conditions which tend to
be detrimental to their health, safety and welfare and against which they are
often unable to protect themselves.

From historical point of view, labour law has given birth to some
fundamental industrial rights to labourers in the field of production. At the
same Ume it has also provided protection for those rights.
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Ircin a practical point ol view labour arid idiNOla I	 pm)\ idc  for three
of dipiite setrlenieni riieasure	 voluntary scilIcinietit niachincrv, quasi

udicial mac:Iuiticrv and pnclici;il maChtuier\.

Necd for Labour and Industrial Legislation

Labour and Industrial IecisIatton Is nleccssarv lot the fu.11ovmg reasons:

Ihe tndivtduai workers are eeononhie:iIl weak. The. cannot
barg;iui with the emplo yers for the pro'w.cl loll of their rtghis and
evell lot subsiste nec vages. AS such ke,tslat toll for ptoteii 1(111 of
labour against long iiuuuis of work, unliv p,ienic conditions ot
work, low svaiie and extilontation is needed.

(u) file workers are exposed to certain risks in facoutics, mines and
other esiablishmenis As sLich in order to make provisions for
their healt Ii, safeil alit1 \L eltare, legislation is needed.

(iii)
III

	 to increases tile bargaining power Of Liliour, legislation
is liecessal V to CtIC uciragc the formation of trade unions.

(iv) lii OdCi to avoid industrial disputes which lead to strikes and
lock-outs, labour legislation is needed.

(v)

	

	 To protect children and women Irorn talune to work under
iiazadous conditions and at odd hours, lcglsiauoii is essential.

(vi) I .aws for providing compensation to workmen who die or are
injured during and in the course of employment are also
essential.

(vn Labour legislation advances the interest of the working people
and thus helps set op the development of the national economy
on ii sound and self-reliant basis.

(y in) Labour and Industrial law provides for industrial harmon y in the
country . Industrial harmon y is indispensable when a country
plans to make economic progress. It is true that no ilatloll can
hope to survive in the modern technological age unless it is
wedded to industrial development and technological advance.
Economic progress is bound up with industrial harmon y for the
simple reason that industrial haririonv inevitaulv leads to more
co-operation between employers and emplo yees, which results in
more productivirv and thereb y contributes to all-round
prosperity of the country . Healthy industrial relations, on which
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industrial harmony is founded, cannot therefore be regarded as a
matter in which only the employers and employees are
concerned; it is of vital significance to harmony involves the co-
operation not only of the employers and the employees, but also
of the community at large. This co-operation stipulates that
employees and employers recoginse that though they are fully
justified in safeguarding their respective rights and interests, they
must also bear in mind the interests of the community. To
conclude, industrial harmony is a product of goodwill and
understanding between labour and management and, if for
whatever reason, one or the other side fails to observe the rules
of the game, the laws should be such as to take care of the
offenders impartially.

Principles of Labour Legislation

Labour Lagislanon is ba cd on certain fundamental principles which
are follows.

1. Social Justice: In an industrial set-up, social justice means an
equitable distribution of profits and benefits accruing from industry between
industrialists and workers and affording protection to the workers against
harmful effect to their health, safety and morality. Mere compliance with and
enforcement of legal rights may be unfair and cause hardship to the
enforcement of legal rights by the workers. The Workmen's Compensation
Act, 1923 and the Minimum Wages Act, 1948, for examples are attempts at
securing social justice to the workers. The provisions of the Factories Act,
1948 fixing hours of work, overtime, leave privileges, welfare facilities and
safe working conditions are also directed towards the same end.

Social justice is the signature tune of the Constitution of Bangladesh and
this note is nowhere more vibrant than in industrial jurisprudence. The
Preamble to our Constitution also lays down the objective of establishing
'economic and social justice', 'a society free from exploitation'.

2. Social Equity: Another principle on which Labour Legislation is
based is social equity. Broadly speaking, social equity is a part of social justice.
Legislation based on social justice fixes a definite standard for adoption for



30	 General Principles of Labour and Industrial Law

the future, taking into consideration the events and circumstances of the past
and the present. But with the change of circumstances and ideas there may be
a need for change in the law. This power of changing the law is taken b y the
Government by making provisions for rule-making powers in the Acts in
regard to certain specific matters. The rules may be modified or amended by
the Government to suit the changed situation. Such legislation is based
the principle of social equity. However, from the view point of Bangladesh
the principle of social equity seems to be absent in most of labour legislation.
Most of the labour legislationshave been made centuries ago but no umciy
change has been made by the Government even after 33 years of its
independence. The glaring example is the Workmen's Compensation Act,
1936 where the minimum compensation payable to the dependent of a
worker in case of death is Tk. 8,000 and the maximum is Tk. 21,000 which is
very inadequate compared to other available figures in any other countries. In
India the minimum amount is Rs. 50,000 and the maximum is fixed at Rs.
2,74 lac.

International Uniformity: International uniformit y is another principle
on which labour laws are based. The important role played by the
International Labour Organisation (ILO) in this connection is praiseworthy.
ILO is an international organisation which was founded in 1919 soon after
the First World War. The main aims of the IL() are: (i) to remove injustice,
hardship and privation of large masses of toiling people all over the world;
and (ii) to improve their living and working conditions and thus establish
universal and lasting peace based upon social justice.

ILO consists of representatives of Government, employers and workers
of the member countries. There is parity of representation as between
Government and non-Government groups and also between employers and
workers' groups. The structure of the Organisation has helped in welding
together employers and workers in different countries into independent
organisations. By its tripartite character of association of representatives of
Government, employers and workers, it has produced a large number of
international Conventions and Recommendations covering unemployment,
general conditions of employment, wages, hours of work, weekly rest periods,

holidays, employment, of children, young persons and women, industrial
health, safety, social security, industrial relations and many other allied
subject. The basic Principles of the Labour Policy of ILO are: (a) Labour is
not a commodity; :b lcedc)m of expression and of association are essential
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to continued progress;. (c)Poverty anywhere constitutes a danger to

prosperity every where.

ILO aims at securing minimum standards on a uniform basis in respect

of all labour matters. Conventions passed by ILO conferences, if and when

ratified by a member-State, have to be implemented through appropriate

legislation. Most of the Labour Legislation in Bangladesh is based on this

principle.

4. National Economy: In enacting labour legislation, the general

economic situation of the country has to be borne in mind lest the very

objective of the legislation be defeated. The state of national economy is an

important factor in influencing labour legislation in the country.

Constitution as the basis for Labour Legislation
The Fundamental Rights and the Directive Principles of State Policy

enshrined in our Constitution need a special mention in view of their

supreme importance in directing and influencing the Labour Legislation in

the country.

Fundamental Rights
The Fundamental Rights cover, inter aka, equality before the law,

prohibition of discrimination on grounds of religion, race, caste, sex or place

of birth, equality of opportunity in matters of public employment, protection

of rights regarding freedom of speech, freedom of assembly and freedom to

from associations, freedom to practise any profession, protection of life and

personal liberty, and right against exploitation.

Prohibition of Forced Labour. Article 34 of the Constitution

specifically provides as one of the fundamental rights that all

forms of forced labour are prohibited and any contravention of

this provision shall be an offence punishable in accordance with

law (Article 34).

2. Freedom of Association: Every Citizen shall have the right to

form associations or unions, subject to any reasonable

restrictions imposed by law in the interest of morality or public

order (Article 38).
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3. Discrimination on ground of Religion, etc: (1) The State shall
not discriminate against anv citizen on grounds onl y of relieion,
race, caste sex or place of birth.

(2) Women shall have equal rights with mcii in all spheres of the
State and of public life.

(3) No citizen shall, on grounds only of religion race, caste, sex

or place of birth be subjected to any disability, liability,

restriction or condition with regard to access to any place of

public entertainment or resort, or admission to any educational
institution.

(4) Nothing in this article shall prevent the State form making

special provision in favour of women or clu!d.rcn or for the

advancement of any backward section of citizens (Article 28).

Fundamental Right are enforceable in the Law Courts and create

lustifiable right in individuals. Article 26 of the Constitution expressly

provides that all laws in force in the country immediately before the

commencement of the Constitution which are inconsistent with the

Fundamental Rights conferred by the Constitution shall to that extent be
void.

Directive Principles of State Policy

The Directive Principles lay down the guiding principles which the State
ought to follow ioth in framing laws and enforcing them. They confer no
legal remedies. But still 1lc provide a good guide in charting the part of the
State in the governance of the country-

The relevant Directive Principles affecting, directly or indirectly, Labour
Legislation are as follows:

Principles of Ownership: The people shall own or control the
instilments and means of production and distribution, and with
this end in view ownership shall assume the following forms:

state ownership, co-operative ownership and private ownership
(Article 13).
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2. Emancipation of Peasants and Workers: It shall be a

fundamental responsibility of the State to emancipate the toiling

masses- the peasants and workers- and backward sections of the

people from all forms of expiation (Article 14).

Provision of Basic Necessities: It shall be a fundamental

responsibility of the State to attain, through planned economic

growth a constant increase , of productive forces and a steady

improvement in the material and cultural Standard of living of

the people, with a view to securing to its citizens -

(a) the provision of the basic necessities of life, including

food, clothing, shelter, education and medical care;

(b) the right to work, that is the right to guaranteed

employment at a reasonable wage having regard to the

quantity and quality of works;

(c) the right to reasonable rest, recreation and leisure; and (d)

the right to social security, that is to say, to public assistance

in cases of undeserved want arising from unemployment,

illness or disablement, or suffered by widows or orphans or

in old age, or in other such cases. (Article 15).

4. Rural Development and Agricultural Revolution: The State

shall adopt effective measures to bring about a radical

transformation in the rural areas through the promotion of an

agricultural revolution, the provision of rural electrification, the

development of cottage and other industries, and the

improvement of education, communications and public health,

in those areas, so as progressively to remove the disparity in the

standards of living between the urban and the rural areas (Article

16).

5. Public Health and Morality: The State shall regard the raising

of the level of nutrition and the improvement of public health as

among its primary duties, and in particular shall adopt effective

measures to prevent the consumption, except for medical

purposes or for such other purposes as may be prescribed by

law, or alcoholic and other intoxicating drinks and of drugs

which are injurious to health (Article 18).
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6.	 Equality of Opportunity; (1) The State shall endeavor to
ensure equality of opportunity to all citizens,
(2) The State shall adopt effective measures to remove social and
economic inequality between man and man and to ensure the
equitable distribution of wealth among citizens, and of
opportunities in order to attain a uniform level of economic
development through out the Republic (Article 19)

Work as Right and Duty: (1) Work is a right, a duty and matter
of honour for every citizen who is capable of working and
everyone shall be paid for his work on the basis of the principle
"from each according to his abilities, to each according to his
word".
(2) The State shall endeavour to create conditions in which, as a
general principle, persons shall not be able to enjoy unearned
incomes, and In which human labour in every form, intellectual
and physical, shall become a fuller expression of creative
endeavour and of the human personality (Article 20).

Though the Directive Principles are not justifiable, they were
nevertheless regarded by the founding fathers of the Constitution as
fundamental in the governance of the country. To say that these principles
are not justifiable merely means that a citizen will not be entitled to go to the
Supreme Court asking for an appropriate order or direction calling upon the
Government to take active steps to enforce one or more of these Directive
Principles. But still the Directive Principles are fundamental guideposts for
the State action. They envisage a new socio-economic order for the country.
This has given a wholl y unconventional role to the legislation.

Different Aspects of Labour and Industrial Law

a. Labour Standards: General Provisions, labour contracts, wages,
minimum wages law, working hours, rest periods, rest days,
leaves and holidays, Safety and health, minors, women and
children, training of skilled labourers, accident compensation,
rules of employment, inspection bodies, penal provisions etc.

b. Labour Relations: Trade Union Law, labour relations
adjustment law, collective agreements, Labour relations
Commissions, penalties etc.
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C.	 Labour Insurance: Employment insurance law, Workmen's

accident compensation law etc.

d.	 Labour Welfare: Provident fund, workers' savings, welfare

fund, other benefits etc.

Classification of Labour Legislation

Labour Legislation at present in Bangladesh may be classified in the
following broad categories though this classification is neither exhaustive nor

exclusive; they may be classified from different view points:

A. Laws on Establishments:

(i) Factories Act 1965,

(ii) Factories Rules, 1977,

Shops and Establishments Act, 1965

	

@v)	 Shops and Establishments Rules, 1970.

B. Laws on Conditions of Service:

(i) Employment of Labour (Standing Orders) Act, 1965

(ii) Employment of Labour (Standing Orders) Rules, 1970

(iii) Employment (Record of Services) Act, 1951

(iv) Employment (Record of Services) Rules, 1957

(v) Apprenticeship Ordinance, 1962

(vi) Apprenticeship Rules, 1967.

C. Laws relating to Association of Workers: Trade Unions and
Settlement of Industrial Disputes:

(i) Industrial Relations Ordinance, 1969

(ii) Industrial Relations Rules, 1977.

D. Laws on Wages and other Benefits:

(i) The Payment of Wages Act, 1936

(ii) Payment of Wages Rules, 1937
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(in)	 Minimum Wages Ordinance, 1961

(iv)	 Minimum Wages Rules, 1961.

E. Laws on Compensation and Social Insurance:

(i) The Workmen's Compensation Act, 1923,

(ii) Workmen's Compensation Rules, 1924,

(iii) Employer's Liability Act, 1938

(iv) Fatal Accidents Ac, 1855.

(v) Maternity Benefit Act, 1939

(vi) Maternity Benefit Rules, 1953.

(vii) Companies Profits (Worker's l';icipuion) \cr, 1968

(viii) Companies Profits(Worker's Prricipation) .ks. 1976

(ix) Workmen's Protection Act, 191-1,

F. Laws on Child Labour.

(i) The Employment of Children Act, 1938

(ii) The Employment of Children Rules, 1955

G. Laws on Export Processing Zones:

(i) Bangladesh Export Processing Zones Authority Act,
1980

(ii) Bangladesh Private Export Processing Zones Act, 1996

(iii) Bangladesh Private Export Processing Zones
Instruction No. I of 1989

(iv) Bangladesh Private Export Processing Zones
Instruction No. II of 1989.

(v) The EPZ Workers Association and Industrial Relations
Act, 2004

Likewise, there are man y other divisions of laws on labour like laws on
Boilers, laws on Dock Workers, laws on Mine Workers etc. This book will
deal with some basic laws from the first five categories as these are included
in labour laws syllal'us in universities in Bangladesh.



PART-A

THE EMPLOYMENT OF LABOUR
(STANDING ORDERS) ACT, 1965



Chapter 1

THE NATURE, SCOPE AND APPLICABILITY

\ackground of the Act

From the view point of legislative history the Pmplovmcnt of Labour

(Standing Orders) Act, 1965 owes its origin to the Industrial Employment

(Standing Orders) Act, 1946 which was passed with a view to avoiding

friction amongst the emplo yers and workmen employed in an industry.

Before tins legislation the conditions of employment of workmen were

governed by the terms and conditions of contract entered into between the

employers and workmen which often led to considerable friction and

confusion. In the absence of any mandatory law protecting legitimate

interests of workmen, it was usual on the part of the enipiovers in the

industrial establishments to vie umise the workmen. Employment conditions
were governed b y the harsh weighted law of hire and fire; the employers were

the supreme masters in every point of employment. With the advent of Trade

Unionism and collective bargaining new problems of maintaining industrial

peace and production for the society were created. The developing notions of

social justice and expanding horizon of socio-economic justice necessitated

statutory protection to the unequal partners in the industry, namely, those

who invest blood and flesh against those who bring in capital. It was,

therefore, considered that the society had vital interest in the settlement of

terms of employment of industrial labour.

After independence and separation in 1947 this legislation was repealed

by the Industrial and Commercial Employments (Standing Orders)

Ordinance, 196G which brought the commercial establishments other than

industries within the anibit of the Ordinance. This Ordinance was again

repealed by the present Employment of Labour (Standing Orders) Act 1965.

1 App1ication of the Act

First, the preamble of the Act specifies that the Act has been framed with

a view to regulating the conditions of service of workers employed in shops

and commercial and industrial establishments and for matters connected

therein. Thus the only concern of the Act is 'worker'. If an employee does

not come under the definition of 'worker', his service conditions will not be



Labour and Industrial Law	 39

determined under this Act (Senior Manager Messrs Dost Textile Mills Lid, and

another f's. Sudansu !3ik.ash Nat!) 8 BID (AD) 66).

Second, as to its application section 1(4) specifies that the provisions of

this Act shall to -

	

(a)	 every shop or commercial establishment to which the Shops and

Establishments Act, 1965 applies;

	

b)	 every industrial establishment in the areas in which the Shops
and Establishments Act 1965 applies;

(c) every industrial establishment in all other areas of Bangladesh in
which five or more workers are employed, or were employed on
any day of the preceding twelve months.

Third, the question of 'worker' is the fundamental determining factor for
the application of the Act and for the jurisdiction of the Labour Court Senior

Mana,ger, Messrs Dost Textile. Mills Lid and another i's. Sudansu Bikash Nath

reported in 8 BLD (AD) 66) (Sec more about this case in chapter III, p. 48).

A--Non-applicability of the Act

The proviso to section 1 postulates that the provision of this Act shall
not apply to any shop or commercial or industrial establishment, owned and
directly managed by the Government and the persons employed therein are
governed by the Government Servants Conduct Rule.

The provisions of Employment of Labour (Standing Orders) Act are not
applicable to Bangladesh Inland Water 'Transport Authority in view of the

nature and function of such authority as enumerated in section 15 of the

Inland Water Transport Authority Ordinance of 1958. Director of Ports &

Ports Traffic 1 "s. Chairman (1980) 32 DLR 104.

Nature: Two Aspects of the Act

	i)	 The Employment of (Standing Orders) Act 1965 is a special

legislation creating separate forum for labour dispute and
grievances and therefore usually the application of the CPC and
normal jurisdiction of the civil court is ousted (Senior Manager,
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Meirs Dna 7 e.vli/e Mi/fr lid a.nd another I c. Suclanste Bika5h i"ai/, 8
BED (Al)) 66 )

Where a right is created by a statute which also prescribes the manner in
which that right ma y be enforced, the party complaining of an y infringement
of such right can only seek such remedy as is provided b y that statute. The
forum of labour court has been created by special statutes, as distinguished
from a general law, the Civil Procedure Code. As such the provisions of the
special statutes shall prevail over those of the general law (Jogesh Chandra 1)att

o/ Bant/adejh. 30 DLR 219), (Senior Manager, Messrs Do.,i Textile
,'%(iftc Ltd. and another c. Sudanju BjkasJ) NaIl) 8 BED (Al)) 66).



Chapter 11

STANDING ORDERS OR SERVICE RULES

Standing Orders

The term 'standing orders' may be used in different senses in different

situations. Generally it means orders and regulations framed by the

government or the 1-louse of Parliament or the Council or assembl y for

permanent guidance and order of their proceedings. For instance, standing

order of the House of Commons and House of Lords equivalcnt to the

Rules of Procedure of our Parliament). In the field of labouk and indusinal

law this term has different meaning. As far as labour and industrial law is

concerned, standing orders mean a set of rules regulating the employment of

workers in any shop, commercial or industrial esahlishmcnt. In other words,

it means the service rules for workers. An industrial or commercial worker

has the right to know the terms and conditions under which he is employed

and the rules of discipline  which he is expected to follow. Standing Orders or

Service Rules are the provisions of determining such conditions of service

and work for the employers and employees.

Standing Orders/ Service Rules: Concept and History

The short title of the Act (the Employment of Labour (Standing Orders)

Act, 1965) specifies 'standing orders' in brackets but interestingly it does not

define the word anywhere; not does it refer to an ywhere in the body of the

legislation about them though the main theme of the Act is to provide

guidelines for standing orders to be framed and submitted from commercial

and industrial establishments. The Industrial Employment (Standing Orders)

Act, 1946 which is the long predecessor of the present legislation defines

'standing orders' outlining guidelines for framing them in its schedule. No

reasoning is available why the Act is silent about the definition of 'standing

orders'. However, section 3 of the Act provides for conditions of

employment, though it is the section which is supposed to provide for

standing orders and their submission. Nevertheless, a close scrutiny of

section 3 of the Act will substantiate that it speaks about service rules in shop

or commercial or industrial establishments and their submission to the
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Inspector. These service rules may be said to stand for standing orders'

which are the main subject matter of the Act.

The absence of Standing Orders or Service Rules clearly defining the

rights and obligations of employer and the worker in respect of recruitment,

discharge, disciplinary action, holidays, leave etc. was found to be one of the

frequent cause of friction between managements and workers. With a view to

rninirnisrng the friction many employers, therefore, introduced Standing

Orders on their own accord in the Indian Sub-Continent. Along the line of

this trend and with a view to formahsing service conditions on equal and

standard footing initiative was taken at the Governmental level. As a result,

the Industrial Employment (Standing Orders) Act, 1946 was enacted which

require(] all employers to of industrial establishments formally to define the

cond.ittons of employment.

Conditions of Employment and Standing Orders

A worker has the right to know the terms and conditions under which he

is employed and the rules of discipline which he is expected to follow.

Standing Orders or Service Rules are the provisions of determining such

conditions of service and work for the employers and employees. Rights,

facilities and benefits given to workers in the Employment of Labour

(Standing Orders) Act are minimum in the sense that it is compulsory for

every emplo yer of shops, commercial and industrial establishment to provide

these to workers in their Service Rules.

Section 3(1) substantiates that even if a shop or commercial or industrial

establishment does not make or have a service rules, the employment

conditions of its workers will be regulated in accordance with the provisions

of the Employment of Labour (Standing Orders) Act, 1965 The proviso to

section 3(1) further states that any shop or commercial or industrial

establishment may have its own rules regulating employment of workers or

any class thereof, but no such rules shall be less favourable to any worker

than the provisions to the Employment of Labour (Standing Orders) Act,

1965. In .\lanauzg Dirraor, Sonali Batik p Md.Jithanir Kabir Mo//al, 48 DLR 395

the iiitii Court Division held that the Sonali Bank may have its own Service

Rules but that will not take it outside of the ambit of the Fmplo'metit of

labour (Standing ()rdcrs) .\ct. 965. In 131'0C z' Chazr,mm, 1" 1ibonr (.olai 49
DIR i96 the I hgh Court DlvLsion further held that a Service Regulation,
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even if statutory one, cannot exclude or supersede the Employment of
Labour (Standing Orders) Act, 1965. The FDC may have its own Service
Regulations but it cannot be beyond the ambit of the Employment of Labour
(Standing Orders) Act, 1965 If any provision of the Service Regulations of
the FD(; is less favourable to the express provisions of the Standing Orders

Act, the provision is void ab initio.

Procedure for Certification of Service Rules and Operation
thereof

Who is to submit the Draft Service Rules?

(i) Under section 3 of the Employment of Labour(Standing
Orders) Act, 1965 read with rules 13 and 14 of the Employment
of Labour (Standing Orders) Rules, 1968 the employer of a
shop, commercial or industrial establishments have a legal duty
to submit five copies of draft service rules to the Inspector of
Factories and Establishments for its approval.

(ii) The employer of every shop or commercial establishments to
which the Shops and Establishments Act, 1965 applies; the
employer of every industrial establishments in the areas in which
the Shops and Establishments Act applies; and the employer of
every industrial establishment in which five or more workers are
employed have the burden of preparing draft service rules (Ss.

1(4)(a)(b)(c) and 3)

When Service Rules becomes Effective?

(iii) A service rules framed by an employer shall not be effective
unless and until the same is approved by the Inspector (Section

3(2)).

(iv) Rule 14(7) of the Employment of Labour (Standing Orders)
Rules, 1968 provides that the service rules shall not come into
force until after expiry of thirty days from the date on which the
Inspector puts his seal and signature of approval under sub-rule
(6) or if any appeal has been preferred against the order of the
Inspector under sub-section (3) of section 3 of the Act, unul the
disposal of the appeal.
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Substance and Conditions of the Draft Service Rules

(i) Jo evei-v draft service rules the particulars of the workers
emplo yed in an y establishment shall be in duplicate and shall be

in form K' as specified in Appendix XI of the Rules (Rule 13),

(ii) Provisions shall be made in the draft service rules for every

matter set out in the Act excepting the provisions regarding

eviction froni residential accommodation under section 24 of the
Act and grlevance procedure under section 25 of the Act which

shall be applicable to the workers of the establishment and these

provisions shall not be less favourable to any worker than the

corresponding provisions of the Act (Rule 13).

(tu) The draft service rules shall be accompanied by a statement
giving  ihe number of the workers employed in the establishment

in Form "L' includmg the particulars of the trade unions, if any,

operating in the establishment (Rule 13).

(iv)	 A group of cr;: >vers in similar establishment desirous of

subntitting 101111 draft service rules may, throLigh a

authorised in this behalf by the group, submit such draft service
rules to the Inspector (Rule 13).

Procedure for Approval of Service Rules

Step 1: Duties of the Inspector on Submission of Draft Rules

(i) \X1ithin thirty days of receipt of the draft service rules, the

Inspector shall fonvard a copy thereof by registered post with

acknowledgment due together with a notice in ]'oxs' "NI" to the
employer requiring him to publish, within seven days of receipt

of the same, the notice along with the draft service rules in his

notice board and to certify that the publication has been duly

made, mentioning the actual date of publication (Rule 14).

(ii) Copies of the draft service rules shall also he forwarded by the

Inspector to the registered and recognised trade unions of the
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establishment requiring them to submit within thirty days of
receipt of the draft rules of such unions, their ob j ects or
suggestions, if any, in respect of the draft service rules.

Step 2: Suggestions from Interested Groups
(iii) Workers or the trade unions may submit the suggestions or

objections, if any, in Form "N"

Step 3: Duties of Inspector on Submission of Suggestions etc

(iv) On receipt of objections or suggestions from the workers or
trade unions concerned, the Inspector shall proceed to . hear the
objections or suggestions on the date, time and place already
notified to workers and the trade unions, the employer shall be
furnished with copies of objections or suggestions submitted by
the workers or the trade unions immediately on receipt of the
same by the Inspector.

-- (v) The Inspector shall take into consideration the objections and
suggestions and decide whether the draft service rules shall be
adopted with or without modifications. While. making his
decision, he shall ensure that the provisions of the draft service
rules, with or without amendments, are not less favorable than
the corresponding provisions of the Act. Then he will make an
order approving the draft service rules.

(vi) The Inspector may withhold his approval to the draft rules if he
considers that the same, with or without amendments, are
contrary to the provisions of the Act or are otherwise inadequate
or unacceptable. While withholding approval, the Inspector may
also direct the employer to submit a fresh draft of the service
rules incorporating such suggestions of the workers or trade
unions as arc considered proper.

Step 4: Re-Submission of Draft Rules

(vii) The employer shall re-submit the draft service rules refereed to
in sub-rule (4) within fifteen days, and the Inspector shall finalise
the same after giving joint hearing to the parties concerned. The
provisions of sub- rule (6) and (7) shall follow thereafter.



46	 The Employment of Labour (Standing Orders) Act, 165

Step 5: Duties of the Employer after Approval
(viii) Ihe employer shall, within seven da ys of the approval of the

draft service rules by the Inspector, submit to the' Inspector at
least 5 fair copies of the service rules written on one side of
paper only duly signed and sealed by the employer with date.

(ix) Certified copes of the service rules may he supplied to any
person applying for them on them on payment of a fee of Taka
one for the first 200 words or less and Patsa Fifty for every
additional hundred words or less.

(x) One copy of the attested service rules shall he maintained in the
officer of the Inspector, one copy shall he sent to the office of
the Chief Inspector, one copy shall be maintained by the
employer and one cop y each by the registered and or recognised
trade unions.

(xi) A register shall be maintained in the office of the Chief
Inspector in 1o,vi "0" and a copy thereof may be supplied to
any person applying therefor on payment of Taka one for first
200 words or less, and Paisa fift y for every additional 100 words
or fraction thereof.

Appeal Against the Inspector's Decision on Approval of Draft
Rules

First Appeal: Section 3(3) of the Employment of Labour (Standing
Orders) Act, 1965 provides that any person aggrieved by the order of the
Inspector may, within thirty days of the issue of order of approval, appeal to
the Chief Inspector who may either confirm, modify or set aside the order of
the Inspector.

Second Appeal: Section 3(4) stipulates that a second appeal from the
order of the Chief Inspector shall he to the Government if made within thirty
days of the issue of the order of the Chief Inspector and the decision of the
Government shall be final.



Chapter III

WORKERS AND THEIR CLASSIFICATION

Definition of Worker

According to section 2(v) worker means any person includigan

apprentice employed in any

-shop

-commercial establishment; or

-industrial establishment

to do any

-unskilled

-manual

-technical

-trade promotional; or

-clerical work for hire or reward, whether the terms of employment be

expressed or implied.

ho are not Workers within the Definition:---------------------

	

' Se	 2(v) sup at thrthe1tl\Viflgersons are not workers:

	

t7 (i)	 a person who is employed mainly in a managerial or

	

(u)	 a person who, being employed in a supervisory capacity,
/ exercises, either by nature of the duties attached to the office or

/ by reason of power vested in him, functions mainly of
managerial or administrative nature.

Thus the definition of worker is a general definition and it covers any
person employed in any shop or commercial establishment who is not
employed in any managerial or administrative capacity (Sonali Bank v (handon

Kumar Najzdi48 DLR (AD) 62).

7
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"Mere designation is not sufficient to indicate whether a
person is a 'worker' or an 'employer' but it is the nature of the
works showing the extent of his authority, which determines
whether he is a 'worker' or an 'employer'.

In .Seaicr Mana,ge,. Meisrs Dost Te.\111e Mi//s Lid. and ano/her I ii. Sisda,,.cu
Biliasj, i\'ath reported in 8 BJJ) (AD) 66 (sec the detail of the case below) the
Appellate Division held that "Mere designation is not sufficient to indicate
whether a person is a 'worker' or an 'employer' but it is the nature of the
works showing the extent of his authority, which determines whether he is a
'worker' or an 'employer'. Even if it is taken that he has supervisot
functions, still mere supervisor-v capacit y will not bring him to the category of
'employer'. Sub -clause (ii) of clause (v) of section 2 of the Act shows that a
person, who being employed in a supervisory capacity, ' exercises functions
mainly of managerial or administrative in nature".

In another case reported in 15 BLD (Al)) 169 (1995) the Appellate
Division held that the term "worker" contemplates not only a person to he
employed in the work for productive purposes in any commercial or
industrial establishment, but also embraces a person who on being employed
does any skilled, unskilled, manual, technical, trade promotional or clerical
work for hire or reward, whether the term of employment be express or
implied (Manasn<g Director, RupaL' Bank Limited iv A-Id NaiiI If/am Pa/wary and
a/hen 4$ DLR (AD) 62, 1 BLC (AD) 159, 15 BLD (Al)) 169 (1996). (Thus
this case has overruled the decision of High Court Division reported in 44
DLR 406 with regard to the same matter). (See more critical evaluation of
this case at pages 96-99).

This above case was again relied on in Pioneer Garments lid a Md. A/mi
Ka/am Aad 20 DLD (AD) 62 (2000) b y the Appellate Division where the
apex court has reiterated the same principle that mere designation is not
sufficient to indicate whether a person is a 'worker' or an 'employer' but it is
the nature of the work showing the extent of his authori which determines
whether he is a worker or not.
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It has also been held that a worker when on very solitary occasions
doing the function of a Manager or an Administrative Officer does not cease
to be a wrker (indo-Pak Corporation Lid. Vs Chairman, (1969) 21 DLR 285).

The High Court Division also held that what is important in determining
whether a person is 'worker' or not is to see the nature of the job done by
him and not so much his designation. A person does ndt cease to be a worker
only because he is employed in a supervisory capacity. It depends on the
nature of the job done to say whether he is a worker or not (Mujthur Rahman

SarkaruLabour Court, Khu/na (1981) 31 DLR 301).

An armed Guard or a Security Guard of a Bank who is in no way
connected with the management of the Bank has been held to be a worker
(Managin,g Director. Rupa/i Bank Ltd vs Na-u/ Is/am Patva0' and others I BLC
(AD) 159, Toamme/ Hossain Akonda v Deputy General Manager, Rsipali Bank, 5
BLC(AD) 114 (2000)). (See detail of theses cases at pages 97-100).

Pesh-Iman of a Mosque has been held not to be a worker within the
meaning of section 2(v) (Mana,ger, Shah ibaar Power Station Vs. Md. Gu/am

Hossain K/ian. (1981) 33 DLR 29). Likewise, an employee under a trust has
been held not to be a worker within the meaning of the Act. Privilege
conferred on the workers under the Employment of Labour (SO.) Act
cannot, therefore, be invoked by a worker serving in the Dhaka
Improvement Trust (Chairman, Di. T. I/:c. Chairman, 2" Labour Court. (1982)

34 DLR (AD) 37).

The respondent was working as Chief Inspector of a Company and the
nature of his work was to collect demands from different organizations and
establishment of worker and supply the guards. He was not in anyway
connected with management of the company. In view of the definition of
worker and the recent decision of the Appellate Division it is clear that the
respondent was a worker and the Labour Court acted within its jurisdiction in
giving the termination benefit to the respondent. MR Ciowdhuty, GM, Shield
Limited vs. lit Labour Court, Dhaka and another 2 BTC 366
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"-'-"The Question of 'Worker' is the fundamental determining
factor for the application of the Act and for the jurisdiction of the

Labour Court.

This is the theme of the decision of the Appellate Division of the
Supreme Court in Senior Mana, er, Messrs Dart Textile Mills Ltd. and another J<r.
Sudansu Bikath Nat/i reported in 8 BED (AD) 66. One Mr. Nath was
appointed by the Dosta 1'extik Mills- an enterprise of the Bangladesh Textile
Mills Corporation as a junior manager. While he was in charge of the store of
the Mill, he along with one of his colleagues misappropriated 138 Ring
Travelers from the Store. A criminal proceeding was started against them.
Mr. Nath was, however, discharged on Final Report submitted by the police.
The Mill authority, however, started a departmental proceeding against him
under section 18 of the Employment of Labour (Standing Orders) Act. He
was asked to show cause why he should not be dismissed from service. I-Ic
(lid not show any cause and conseciucntiy lie was dismissed from service on
22 October 1977 under section 17 of the Act. Mr. Nath filed a Title Suit in
the 2nd Court of Munsif, Fern, challenging the order of dismissal. He claimed
that he 'as a member of the management and was not a worker. He further
claimed that he was an employee of the Bangladesh Textile Mills Corporation
since the Dost Textile Mills was a nationalised enterprise placed under the
management and control of this Corporaion and as such his service was
governed by the Corporation's Employees Service Rules rather than the
Employment of Labour (Standing Orders) Act. Therefore, he contended that
his dismissal as a worker was invalid. The Munsif Court dismissed the suit
holding that Mr. Nath was a worker. Mr. Nath filed an appeal in the Sub-
judge's Court, Feni which allowed the appeal holding that Mr. Nath was not a
worker but an employee of the Corporation and he was to be governed by
the Service Rules of the Corporation. The Dost Textile Mills, as defendant
filed a revisional application before the High Court Division. The High Court
Division dismissed the revision application maintaining  the findings of the
appellate court. The Dost Textile Mills filed an application for leave to appeal
before the Appellate Division and the Appellate Division granted leave and
heard the appeal.he main issue before the Appellate Division was- whether
Mr. Nath was a worker under the Eniplovment of Labour (Standing Orders)
Act or whether he was an employee of the Corporation governed by its
Service Rule
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The Appellate Division allowed the appeal setting aside the judgments of
the 1-ugh Court Division and the lower appellate court holding Mr. Nath as a
worker rather than an employer. The main part of the judgment is as follows:

"Mere designation is not sufficient to indicate whether a
person is a 'worker' or an employcr' but it is the nature of the works
showing the extent of his authority, which determines whether he is

a 'worker' or an 'employer'. Even if it is taken that he has supervisory

functions, still mere supervisory capacity will not bring him to the

category of 'employer'. Sub-clause (ii) of clause (v) of section 2 of the
Act shows that a person, who being employed in a supervisory

capacity, 'exercises functions mainl y of managerial or administrative

in nature. Mr. Nath (respondent) does not exercise any functions
managerial or administrative in nature, lie got no power to control
or to supervise the work of any other person. So the nature of his
work does not bring him within the category of 'employer' which has
been defined in clause (8) of section 2 as a person who is concerned
with the "management and responsible to the owner for control of
the industrial establishment". It is therefore clear that the respondent

is not an 'employer' but is a 'worker'.
"The very moment it is found that the plaintiff is a worker,

he is non-suited, because his suit filed under the Civil Procedure
Code is not maintainable, specific remedy of his grievance lying in a
separate forum, the Labour Court."

In ToarnmeI Hossain Akonda v Deputy Ge,'ieraIManager, Rupa/i Bank, 5 I3LC

(AD) 114 (2000) the Appellate Division also held that if it is found that the
petitioner was a worker within the meaning of section 2(v), his remedy lies
before the Labour Court and not before any other Civil Court meaning that it
is the Labour Court which will have jurisdiction over the matter.

In another recent case A. KM. Bhsanu/ Kabir v. MIs Adamjee Jute Mills and

others 6 MLR (AD) 221 (2001) the Appellate Division held that a Jute
purchasing officer of the Adamjec Jute Mills who was engaged in supervisory
capacity and under whose jurisdiction a large number of persons were
engaged is not a worker within the definition of 'worker' and as such the
Labour Court has no jurisdiction to entertain the complaint and interfere

with his dismissal from service.
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The diagram below shows how a lavour or civil matter comes to the

Appellate Division passing through different intermediate adjudicatory
organs (see more in chapter VIII of Part 13, page 193 footnote):

Civil Court-l?(

Appellate
Division (by
wsw of leave in
appealysec
article 103 of the
Const j Olt jolt

High Court
Division (either
by way of Writ
or Revision)

lower Appellate
Court (Joint
District Judge or
District Judge
having power to
hear appeal from
trial court)

Court of First
instance, ie the
trial court (either
Assistant or
Senior-Assistant
Judge's	 Court
having	 the
Jurisdiction	 of
the case )

ccul (iiirtl(ut1

Appcllat(-
I )ivis ion (by

way of leave to
appeal)

I lih Court
Division

Labour
•'\ppcllate
itt huttil

-1
Labour Court

(Sometimes by
way of writ or

revision Labour
Court's decision
may be taken to
the High Court

Division)

L	 I

VCiassicatjonofWorkers
Section 4 of the Standing Orders Act classifies workers into following 6

groups, Not only that the section has further given a sort of guideline that
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this classification has been made according to the nature and condition of

work:

a. Apprentices;

b. l3adhs;
c. Casual;
d. Permanent;

e. Probationer; and

f. Temporary
Apprentices: Section 2 specifies that apprentice is a learner who is paid

an allowance dur4g4he period of his trg (s. 2(a)).

Badli: Badli means a worker who is appointed in the post of a
permanent worker or of a probationer who is temporarily absent (s. 2(b)).

-
Casual Workers: Casul worker means a wor er v iose employment is

of casual nature (s. 2(c)). 	 -

Permanent Worker: Permanent worker means a work s been
engaged on a permanent basis or who has statistically completed the period
of ln in the shop or the corSmercia1cstanet (s 2(m))

Probationer: Probationer means a worker who is provisionally employed

to fill a permanent vacanc y M1 a post and has not complet 0 15

probation (s. 2(p)).
Temporary Worker: Temporary worker means a worker who has been

engaged for work which is essentially of temporary nature and is likely to be

finished within a limited period (s. 2 (s)).

"Mere appointment on a temporary basis is not the sole

criteria for holding the work as temporary one"

This was the observation of the 1-ligh Court Division in Manain,g Director

Ra/i Bank 1. 's. First Labour Court 46 DLR 143 and Samir Ma/aker v The

Chairman, Diziisional Labour court, KJnilna and another which have been

discussed in detail below. The court held that having regard to the language
employed in the sub-section of the Act, a worker in order to be treated as
permanent worker need not require appointment on permanent basis. It will
be sufficient if he has satisfactorily completed the period of probation. The
court also held that mere mentioning of the fact that a job is of temporary
nature does not render it to be of temporary nature or necessarily give rise to

inference that work is likely to be finished within limited period.
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Sainir Mal'aker N , The Chairman, Divisional Labour Court, Khulna
and another, 23 BLD (HCD) 417, 11 BLT (IICD) 380

On 1.12.1 985 Mr. Samir was initially appointed b y a Jute Mill on casual
or ad-hoc basis for a period of three months to work as a coinprist; he was
performing the job of clerical nature, Mr. Samir's temporary appointment on
casual basis was subsequently extended three times by letters from his
employer. Ti was made clear in those letters that he would get normal
increment and his appointment may be ceased at any time but lie would not
be entitled to provident fund and gratuity until he was made permanent. Mr.
Sam.ir, in fact, was given increment and his pa y scale was also raised from
time to time. 1-ic was also given yearly bonus like a regular etriplovec. On this
ad-hoc basis Mr. Saniir sci'cd the company for as may as ten years though he
was not made a permanen t worker. Suddenly on 02.10.1996 Mi. Saniir was
informed by his employer that he would be appointed afresh without
counting his 10 'ears service on ad-hoc basis. Can Mr. Samir claim himself to
he ,I 	 worker and take action against the decision of his employer?

The court held that the petitioner was to be treated as a permanent
worker. Some important part of the judgment is as follows:

"The term 'temporary worker' has a connotation which is different
from popular and dictionary meanJng of the term. The term
temporary worker as defined in section 2(s) of the Emplo yment of
Labour (Standing Orders) Act, 1965 means worker' who has been
engaged for work which is essentially of a temporary nature and is
likely to be finished within a ' • ted period.

Iicrc is no provision in the Act to appoint a worker on ad-hoc basis
under section 4 of the Act but still the employer appointed him on
ad-hoe basis.

If he is treated as 'temporary worker' then his period of probation
will be 6 months as his function was clerical in nature and on
completion of 6 months probation period he would he treated as
permanent worker and entitled to get all benefits of his service
including his gratuity".
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The court relied on the judgment in the Managing Director, Kupali Bank Ltd

and others v, Chairman. First Labour Court and others reported in 46 DLR 143. It

was held in that case that having regard to the language in section 4 it is clear
that the worker in order to be treated as permanent worker need not require
appointment on permanent basis. It will be sufficient if he has satisfactorily
completed the period of probation- The mere fact that the petitioner was
appointed on ad-hoc basis or as casual worker will not disentitle him from
getting the benefit under section 4 of the Employment of Labour (Standing

Orders) Act 1965.

Bank v The Chairman, Second Labour Court, Dhaka

22 BLD (HCD) 143

4 persons were appointed by the Rupali Bank on temporary basis as
Temporary Godown Keepers- Petitioners' contention was that they have
rendered service continuously to the Bank since their joining and they were
getting their salary and other benefits from the Bank and so they should be
treated as permanent workers. The Bank on the other hand, contended they
were temporarily appointed by the Bank on the account of the borrowers and
their service ceased with the adjustment of the borrowers loan account. The
court held that the petitioners were not permanent workers but the y should

be treated as regular (rmporary) workers and are entitled to benefit as are
payable to such category of employees of the Bank, The important part of the

decision is as follows:
"There is specific class of employees known as temporary
employees, who are appointed for a specific period or as specific
project or job, like that of temporary godown keepers. The
appointments of such employees cannot be termed as probationers
as such as the appointments were not given against any permanent or
sanctioned post of the Bank. .However, in view of continuous
service rendered by the petitioners to the Bank, their service should
be regularised in the Bank service, not in the category of permanent
employees but in the category of temporary employees".

Probationer and Probation Period

Probationer:. Section 2(p) defines probationer as a worker who is
provisionally employed to fill a permanent vacancy in a post and has not
completed the period of his probation. The High Court Division in
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M.D. Riipa/i Bank v The (.Jiazrn;an, .Seeond Labour Comi. Dhaka 22 BLD (HCD)
143 held that probationers are those emplo yees who are given appointment
against any permanent or sanctioned post. The difference between tcmporarv
and probationer worker lies in that the temporary workers unlike
probationers are not given appointment against any permanent or sanctioned
post. The purpose of the provision of probation is to assess the quality and
suitability of a particular worker to a particular post.

\	 eriod of Probation: Section 4(2) lays down the period of probation
which is as follows:

	

(i)	 If the function of the worker is clerical in nature, his probation
period will be six months;

(u) If the function of the worker is other than clerical in nature, his
period of probation will be three months including breaks due to
leave, illegal lock-out or strike (not being an illegal strike);

(iii) The above period of probation may be extended in case of a
skilled worker. In case of a skilled worker the period of
probation may be extended b y an additional period of three
months if for any circumstances, it has not been possible to
deterrmne the quality of his work within three months period of
his probation.

(iv) If any worker, whose service has been terminated during his
probationary period, including the extended period of three
months in case of a skilled worker as mentioned in sub-section
(2), is again appointed by the same employer within a period of
three years, he shall, unless appointed on a permanent basis, be
deemed to be a probationer and the period or periods of his
earlier probation shall be counted for determining his total
period of probation.

(v) If a permanent worker is employed as probationer in a new post,
he may, at any time during the probationary period, be reverted
to his old permanent



Chapter IV

LEAVES AND HOLIDAYS

Provisions of Leaves and Holidays
The Employment of Labour (Standing Orders) Act, 1965 does not deal

with the substantive provisions of leaves and holidays in shops, commercial
or industrial establishments. They are dealt with in the Shops and
Establishments Act, 1965 and the Factories Act, 1965 mainly which have
been discussed in relevant part of this book. The Employment of Labour
(Standing Orders) Act, 1965 deal with the application for, consumption and

effect of holidays of workers.

Application for Holidays
Section 5(2) of the Employment of Labour (Standing Orders) Act, 1965

lays down the following procedure of applying for leave absence:

(a) Application to the Employer: A worker wishing to obtain
leave of absence shall apply to his employer in writing stating his
leave-address therein. It is a legal obligation for every employer
to maintain a Leave Register for the purpose of leave of its

workers.

(b) Issue of order by the Employer. On submission of

application, the employer or his authorised person shall issue
order on the application a within a week of its submission to two
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days prior to the commencement of leave applied for. The order
may he of granting, rcfusing, or postponing of lea-, , c.

(c) Urgent Leave: If, due to emergent reasons the ]cave applied for
is to commence on the date of application or within three days
thereof, the order shall be given on the same day.

(d) Leave Pass: If the leave asked for is granted, a leave pass shall
be issued to the worker.

(e) Refusal: If the leave is refused or postponed, the fact of such
refusal or postponement and the reasons thereof shall be
recorded into the Leave Register.

(f Extension of Leave: If the worker, after proceeding on leave,
desires an extension thereof, he shall, if such leave is due to him,
apply sufficiently in advance before the expiry of the leave to the
employer who shall, as far as practicable, send -.I written reply
either granting or refusing extension of leave to the worker to
his leave-address.

Payment of Wages for unavailed leave: If the services of a worker, to
whom any annual leave is due under the provisions of any law, is dispensed
with whether as -.I result of retrenchment, discharge, dismissal, termination,
retirement or by reason of his resignation before he has availed of an y such
leave, the employer shall pay his wages in lieu of the unavailed leave at the
rate he is entitled to the payment of wages during the period of leave in
accordance with the provisions of those law, and such payments shall be
made before the expiry of the second vorki' g day after the day on which his
employment is dispersed with.

VZEffect of unauthorised Leave of Absence
The effect of uriauthorised leave has been mainly dealt with in section

3(3) of the Act, 1963. Ilowever, section 17 also deals with it in the definition
of 'misconduct':

Unauthorised Leave is Misconduct: Clause (d) of sub-
section (3) of seciloil I ' provides ilist :dence V,111101.1t leave for
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more than ten days is a kind of misconduct. For such a
misconduct a worker may be dismissed under section 17 of the
Act. Thus to dismiss a worker for unauthorsied leave on the
ground of misconduct, the worker must be absent without leave
for more than ten days. If a worker is absent without leave ten
days or less, he cannot be dismissed under section 17 on the
ground of misconduct.

Absence without leave for more than ten days may constitute
misconduct for which a worker may be dismissed from service.
In that event a proceeding is required to be drawn under the
law to comply with the rule of principle of natural justice (Claxo

Bangladesh Ltd. Vs. Chairman Labour Court and others 32 DLR

(1980) (HCD) 134).

(ii) Suspension by the Employer: The second proviso to section
5(3) provides that if the worker remains absent beyond the
period of leave originally granted or subsequently extended and
he fails to explain to the satisfaction of the employer the reason
of his failure to return at the expiry of the leave, the employer
may,on consideration of extenuating circumstances, if any,
suspend him, as a measure of punishment, for a period not
exceeding seven days from the date of his return. In this case
the worker shall not be entitled to wagesfor such periods of
unauthorised absence and of suspension. irowever, he shall not
lose the lien to his appointment. Thus, the suspension from
service due to unauthorised leave is a discretionary punishment
on the part of the employer and an employer may enforce this
measure even for one day's unauthorised leave.

(iii) Loss of Lien to the Appointment: If the worker remains

absent beyond the period of leave originally granted or
subsequently extended, he shall be liable to lose his lien to his
appointment unless he returns within ten days of the expiry of
his leave and explains to the satisfaction of the employer his
inability to return earlier. Thus, unlike the above two effects
which arc almost automatic, loss of hen to the appointment is
not automatic on ins failure to return within 10 days of the
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cxpirv of his authorised leave, if the worker returns within 10

days and explains the cause of his inability to return, his right of

hen will not be lost though he may be proceeded for

punishment under section 3(3) (the second effect as mentioned
above).

Worker's Right of Lien to the Appointment

V'hat is right of Lien?

Right of lien means the title of an employee to hold substantively either

immediately or on the termination of a period or periods of absence, an

appointment to which he has been appointed substantively. A lien on a post
is acquired only when the emplo yee has been confirmed and made
permanent on that post but not earlier (M.P. Teivari u (ui/on of I,u/ia 1974 AU

427). Lien connotes the right of an employee to hold the post substantively
to which he is appointed (Ram/al Ki)urana v Stale of J5unjab (1989) 3 SCC 99). A
workmen's lien is a statutory lien created by the Employment of Labour
(Standing Orders) Act, 1965.

When a Worker would lose his lien to Appointment?
(i) Section 5(3) provides that if the worker remains absent beyond

the period of leave originally granted or subsequently extended,
he shall he liable to lose his lien 10 has appointment unless he

returns within ten days of the expin' of his leave and explains to
the satisfaction of the employer his inability to return earlier.

(ii) If the worker returns within 10 days and explains the cause of
his inability to return, his right of lien will not he lost though he

may be proceeded for punishment under section 5(3).

A worker does not automatically lose his licn to his appointment
on his failure to return within 10 days of the expiry of his leave.

In the event of such unauthorised absence departmental
proceeding is required to be taken under the law to comply with

the rule of the principle of nature justice (P. IPI II Rowe T's.
Chairman Labour Couri. (1979) 31 L)LR (AD) 120).
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When a Worker would not lose his lien to Appointment?
(i) The second proviso to section 5(3) provides that if the worker

remains absent beyond the period of leave originally granted or
subsequently extended and he fails to explain to the satisfaction
of the employer the reason of his failure to return at the expiry
of the leave, the employer may, on consideration of extenuating
circumstances, if any, suspend him, as a measure of
punishment, for a period not exceeding seven days from the
date of his return. If this measure of suspension is adopted by
the employer, the worker shall not be entitled to wages for such
periods of unauthorised absence and of suspension. However,
he shall not lose the lien to his appointment.

Consequences of Loss of Lien:
(1) If a worker loses his lien to appointment, the employer may

proceed to dismiss him under clause (d) of sub-section (3) of
section 17 on the ground of misconduct. However, dismissal
would not be automatic. Departmental proceeding or some
departmental action is required to be taken under the law to
comply with the rule of the principle of nature justice (GAzxo
Bangladesh Ltd Vi Chairman and other, (1980) 32 DLR 134),.
Manager, McGrgor and Balfour (Bangladesh) Limited, Dacca Vs.
Chairman, Firs! Labour Court, Dacca and other;, 3 BLD (AD) 8.

Even if a worker loses his lien to his appointment, he shall not
be deprived of the benefits and privileges which have already
accrued to him under the law due to his past services.

(iii) In addition to the right of benefit and privileges as mentioned
above, the worker shall also be kept on the badli list, if any, in
case he loses his lien to the appointment. The Appellate Division
in the Manager, MGre,gor and Ba/four (Bangladesh) Limited, Datw Vs.
Chairman First Labour Court, Dacca and other;, 3 BLD (AD) 8 held
that a worker to be kept on the 'badli list' only if there is a 'badli
list'. The law does not warrant the maintenance of a 'badii list as
a matter of compulsion.
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The Manager, McGregor and Balfour (Bangladesh) Ltd.
Chairman, First Labour Court, Dhaka and Others

3 BLD (AD) 8 (1983)

One Mr. Awal who was a worker of the McGregor and Balfour

Conipanv \vent on leave but remained absent from duties without permission

for a period exceeding 10 days whereupon the emplo yer by qotice terminated

his lien in the service. The noti.e of the emplo yer was as follows: "We find

that you were granted casual leave for two da ys with effect from 17.02.1978

to 19.02.1978. Subsequently you prayed for one month's leave with effect

from 22.02:1978 to 23.03.1978 on grounds of your illness. Since you have

failed to return within ten days from the date of expiry of leave, you have lost

Len to your appointment under section 5(3). You may collect your dues from

our Accounts department oil day during office hours." Nit. Awal

challenged this action before the Labour Court. The Labour Court held that

loss of lien is not automatic but some positive action on the part of the

employer is warranted. According to the Labour Court this action was not

done by the employer and hence it directed the reinstatement of Mi. Awal.

The Company filed a Writ Petition against the judgment of the Labour Court.

The High Court Division considered two specific points in the case: first, he

question of loss of lien; and second, the question of putting Mr. Awal in the

lladli list when he has lost his lien On the first point, the High Court

Division observed that the employer serve(] the notice informing the worker

that he has lost his lien because of his unauthorised absence ove 10 days.

The High Court Division was satisfied that the hen was lost and formality

that was to be done on the part of the employer was also fulfilled by serving

notice to the worker Nit. Awal. Oil second point, the I ugh Court

Division considered the first proviso to section 5(3) requiring the employer

to keep the worker after loss of lien in the Badli list. On this point the I ugh

Court Division held that the requirement of this provision was not complied

with by the employer. The Company took the matter to the Appellate

Division which upon hearing from both the sides upheld and confirmed the

decision of the High Court Division on its first point. However it rejected

and turned down the decision of the High Court Division oil point.

The Appellate Division held specifically that the law has not warranted the

maintenance of a Badli list as a matter 4 compulsion.



Chapter V

STOPPAGE, CLOSURE, LAY-OFF AND RETRENCHMENT

/ page of an Establishment
Section 6 of the Employment of Labour (Standing Orders) Act, 1965

gives an employer almost an unfettered power to close down his shop,
commercial or industrial establishment which certainly expose the workmen
to frequent risk of involuntary unemployment. As per conditions laid down

(in section 6 an employer may stop any section, or section of shop or
commercial or industrial establishment, wholly, partly or for any period. The
conditions are given below: _-

In the event of fire, catastrophe, breakdown of machinery, or
stoppage of power supply, epidemics, civil commotion the
employer may stop any section or sections wholly or in part for
any period;

/'(ii) In addition to above situations, the employer may also go for
stoppage on the ground of "other cause beyond his control" as
specified in section 6(l). This scc6hd ground has given the
employer almost a sweeping power.

The 1 ugh Court Division in I itina Tobaio Co. J1, Labour court ( 994)
45 DI.R 233 held that the right of an employer to stop or discontinue, the
industry at any time if it is satisfied that there is no prospect to continue the
industry is available to the employer and the workers for that matter have no
say in this regard and are not entitled to seek a direction from the Labour
Court to open the industry by instituting a case under section 34 of the
Industrial Relations Ordinance and the Labour Court has no such power to
make such order and the workers are left with no remedy except that as
provided in section 9 of the Act during the period they were laid off.

The Court also held that employer's financial inability is covered by the
expression "other cause beyond his control" appearing in section 6 and his
right to take action thereunder cannot be fettered with limitation. We will see
later that this decision of the High Court Division, on principle, is not based
on sound reasoning and in the light of a recent judgment of the Appellate
Division this decision seems to have been wrong (Karim Jute Mills 17 BLD
(AD) 204, see at p. 68).
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\ficedure following Stoppage
(a) Notice to the Worker: If the stoppage occurs at any time

beyond working hours, the employer shall notify the workers
affected, by notice posted in the notice board or in any other
convenient plate. In the notice the emplo yer also have to
indicate as to when the work will resume.

M If the stoppage occurs during working hours, the workers shall
be notified as soon as practicable, by notice posted in the notice
board or at a convenient place before the work is due to begin
next. In the notice the emplo yer also have to indicate as to when
the work will resume.

Stoppage and the Payment of detained Workers: In the
event of detention of workers following stoppage-
(i) the workers so detained may not he paid for the period

of such detention if it does not exceed one hour.
(ii) the workers so detained shall be paid wages for the

whole period of such detention if it exceeds one hour.

Stoppage and Payment of Wages to 'Workers: Where the
workers are not detained and the period of stoppage exceeds one
working day, the employer will have to pay wages to the workers
acording to the rules below:

if the period of stoppage does not exceed one working
day, a worker may not be paid any wages;
if the period does exceed one working da y, a worker
affected 'other than casual and badli worker) shall be
paid wages for the day or days by which it will exceed
one working day;
if the stoppage extends beyond three working days, the
workers may be laid-off in accordance with rules laid
down in section 9. If workers are laid-off, it will take
effect from the first day of stoppage and any wages paid
to a worker for the first three days may be adjusted
against the compensation payable for such subsequent
lay-off.
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(e) Strike and Closure of Establishment: Section 6(6) prescribes

that in the event of a strike by any section or sections the

employer may close down wholly or partly the establishment or

section thereof. In such a case workers affected may not be paid

any wages. However, the employer must notify the workers

about the closure as soon as practicable.

Lay-Off and its Procedure

" 'Lay-oW: The term 'lay-off generally means temporary suspension

from service of worker on the ground of stoppage of work in commercial

establishment11 It is also termed as stoppage of work due to some specified

reasons. The term has been defined in section 2(1). It means the failure,

refusal or inability of an employer on account of shortage of coal, power or

raw material or the accumulation of stock or the break-down of machinery or

for any other reason, to give employment of a worker whose name is borne
on the muster-rolls of his shop, commercial establishment or industrial

establishment. Thus the definition makes it clear that lay-off is occasioned by

the employer's failure or inability on account economic reasons to give

employment to the workmen. The words 'any other reason' used in the

definition mean reasons which are allied or analogous or similar to those

enumerated in the definition. This is the view taken by the Indian Supreme

Court (Kairbetta Estate v Rajamanikam, (1960) AIR (1960) Sc 893). However,

in our jurisdiction the High Court Division's judgment in J'itgina Tobaav Co.

Vs. Labour Court (1994) 45 DLR 233 on the point does not seem to be based

on a very sound and pragmatic reasoning given the massive development in

other jurisdictions. In neighbouring country India an employer can neither
close down nor make stoppage to his establishment without the permission

of the Government except in some specific reasonable grounds.

Conditions of Lay-Off:
The conditions of lay-off have been stipulated in sections 2(1)(l) and 6

of the Employment of Labour (Standing Orders) Act, 1965 which are as

follows:

(—(i)	 There must be failure, refusal or inability of the employer to give

employment to a worker;

(2) The names of the workmen laid off must be on the muster rolls

of the establishment;

(3) The failure, refusal or inability to give employment must be on

account of one or more of the following
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shortage of coal;
...(ii) shortage of power;

iii)	 shortage of raw materials;
civ)	 accumulation of stock;

)	 break-down of machinery; or
vi	 for any other reason

Conditions under Section 6:
Apart from the above conditions for which an employer may lay-off his

workers there arc some other conditions which also empowers an employer
to lay-off his workers. These are as follows:

(i) If an employer puts his establishment under stoppage and if thi
stoppage extends beyond three working da ys, the workers may
be laid-elf in accordance with rules laid down in section 9.

(ii) If workers are laid-off, it will take effect from the first day of
stoppage and any wages paid to a worker for the first three days
may be adjusted against the compensation payable for such
subsequent lay-oft

Rights of Laid-Off Workers for Compensation:
(1) Whenever a worker who has completed a minimum of one year

of continuous service under an emplo yer is laid-off, he shall be
Paid by the employer for all da ys during which he is SC) laid-off,
compensation which shall be equal to half of the total of the
basic wages and dearness allowance, and the full amount of
housing allowance, if any, that would have been payable to him
had he not been so laid-off;

(2) However, a worker so laid-off would not be entitled to any
compensation for weekly holidays as may intervene during
period of lay-off (section 9).

(3) A badh worker whose name appears in the muster rolls and if he
has completed one year of continuous service in the shop, he
wtll be entitled to compensation for lay-off period (second
proviso to section 9(1)).
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(4) . Maximum period for entitlement of lay-off compensation is 45
days during any period of twelve months (second proviso to

section 9(1)).

(5)	 In case workers are laid-off for more than 45 days, they will be
paid, for any more clays other than first 45 days, compensation
which will be equal to one-fourth of the total of the basic wages

-	 and dearness allowance and the full amount of housing

allowance, if any (section 9(2)).

(6)	 When a Laid-off worker will lose Compensation ,- No

compensation shall be payable to a worker who has been laid-

off-
(i if he refuses to accept, on the same wages, any

alternative employment in the same or other
establishments belonging to the same employer;

(ii) if he does not present himself for work at the
establishment at the appointed time during normal
working hours at least once a day if so required by the

employee;
(iii) if such lay-off is due to strike in another part of the

establishment (section 11).

(7) Retrenchment instead of Lay-Off: If a worker is to be laid-off

even after first 45 days in a calendar year, the employer may,

instead of laying-off such a worker, retrench him under section

12.

LA'Z"The Lay-off in question should not be made with mala fide or

ulterior motives
This condition is nowhere written down in the Act. However, this view

has been taken by the Indian Supreme Court with a view to creating a balance
between the whim of employer and the protection of rights of workers. The
Indian Supreme Court held in Tata Nagar Found Co. Lid v J7jeir Workmen,

AIR 1962 (SC) 1633 that if the lay-off is ma/a fide in the sense that the

employer has deliberately and maliciously brought about a situation where
lay-off became necessary, then it would not be a lay-off which is justified
under section 2(1) and the relief provided to the laid-off workmen under
section 9 would not be the only relief to which they are entitled. Ma/a/ide

/
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Intention of the employer in declaring lay-off really means that no lay-off has
taken place and the workmen laid-off cannot be confined to the
compensation prescribed in section 9 only. However, the attitude of the High
Court Division in this regard seems very frustrating in our jurisdiction. The
High Court Division in Vii&taa Tobacw Co. i<c. Labour Court (1994) 45 DLR
233 held that the right of an employer to stop or discontinue the industry at
any time if it is satisfied that there is no prospect to continue the industry is
available to the employer and the workers for that matter have no say in this
regard and are not entitled to seek a direction from the Labour Court to open
the industry by instituting a case under section 34 of the Industrial Relations
Ordinance and the Labour Court has no such power to make such order and
the workers are left with no remedy except that as provided in section 9 of
the Act during the period they were laid off.

The Court also held that employers financial inability is covered by the
expression other cause beyond his control" appearing in section 6 and his
right to take action thereunder cannot be fettered with limitation.

It is evident that not a single case from Indian jurisdiction or from any
other jurisdiction was referred to before their Lordships; nor was any, social
side of the labour legislation argued and Their Lordships did neither tried to
come out of the bounds of strict interpretation of statutes which is almost
unknown in the modem jurisprudence of labour and industrial law. They
should have followed here the principle of jusdem,ewpis. The Indian Supreme
Court held in Kairbetta Estate v R.ajairnviikdm, (1960) AIR (1960) SC 893) that
the words 'any other reason' used in the definition mean reasons which are
allied or analogous or similar to those enumerated in the definition. Thus the
words, "other cause beyond control" or "any other reasons" cannot be
construed to mean 'any reason whatsoever'; it must have relevance with other
parts and context of the statute.

It is true that the Appellate Division did not have any opportunity to
examine the meaning of the term "any other reasons"; nor did it have any
opportunity to examine the term "other cause beyond his control" specified
in section 6(1) in case of stoppage by the employer. However, in Karitii Jute
Mills Ltd. v Chairman, Secvnd Labour Court, Dhaka 17 BLD (Al)) 208 the
Appellate Division had an opportunity to examine the term 'such other
reasons not amounting to misconduct' occurring in section 16. The Appellate
Division held that the words 'such other reasons not amounting to
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misconduct' occurring in section 16 should be construed ejusdem ,generis with

the words 'physical or mental incapacity'. In the light of this decision by the

Appellate Division it may be argued that the High Court Division's decision

is wrong as far as the principle of ejusdemgenerzs is concerned. The decision of

the Appellate Division has been discussed in the next chapter.

The principle of jusdem ,generts' (of the same kind) in interpretation of

statutes has been held to apply in respect of general words following

particular words in statutes (Gre,goy v Fearit [1953] 1 WLR 974). In other

words, when the legislature has used general words following some particular

or specific words, those general words will not include anything of a class

superior to that which the particular words belong (Craies on Statute Law, 7'

edn, 182). In sections 2(1) for 'lay-off' and section 6(l) for 'stoppage' the

legislature has used first some specific words, like shortage of coal, power or

raw material, break down of machinery etc. and then it has used a general

word, like 'for any other reasons' or 'other causes beyond his control'. Now

the question is whether these general words, like 'for any other reasons' or

'other causes beyond his control' can be used to mean 'any reason

whatsoever' disregarding those specific words.. Certainly not. They must be

construed in the light and context of those specific words; they should be

used to mean those reasons which are allied, similar or analogous to those

specific words. Even if the statute uses the words, like 'other reasons

whatsoever' or 'other persons whatsoever', still they are to be construed

ejusdem genens with those which precede them (Lord Evershed M.R in Gregoiy

v Fearn [1953] 1WLR 974)

Breaking down Conditions of Right of Compensation for a laid-off

Worker.

(i) The shop or commercial or industrial establishments must have

employed 5 or more in an average on any day of the preceding

twelve months (sec. 8);

(ii) The establishment in question must not be of seasonal character

or in which work is performed intermittently (sec. 8);

(iii) The claimant must come within the definition of a 'workman'

(sec. 9);

(iv) He should not be a badli or casual worker (sec. 9);
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(v) HIS name must be borne on the muster rolls (sec. 9);

(vi) He must have completed minimum of one year of continuous
service with the employer (sec. 9);

(vii) A badli worker whose name appears in the muster rolls and if he
has completed one year of continuous service in the ihop, he
will be entitled to compensation lr lay-off period (1" proviso to
section 9);

(viii) Lay-off compensation must be half of the basic wages and
dearness allowance plus full amount of housing allowance, if any
(section 9);

(ix) Maximum period for entitlement of lay-off compensation is 45
day s dui'ing any period of rwclve months (second proviso to
section 9)

(x) A worker ma y get la y-off compensation for more than 45A Hys

during 12 months if there is an agreement between him and the
employer io that effect (second proviso to section 9);

(xi) Beyond 45 days the employer ma y escape liability by resorting to
retrenchment after payment of retrenchment compensation (Sec.
9(3)); or

(xiIi) Beyond 45 days of lay-off, the worker will be paid, for any more
days other than first 45 days, compensation which will be equal
to one-fourth of the total of the basic wages and dearness
allowance and the full amount of housing allowance if any (sec.
9(2)).
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\/Stoppage, Lay-off and Retrenchment: Relationship and Interlinks:

(the following chart describes only one of the grounds (stoppage) of lay-off

and retrenchment; for other grounds, see below).

If the employer has
to stop the
establishment clue to
reasons mentioned in
the Act, he will go
for stoppage.

If the stoppage
continues for not
more than 3 days, no
lay-off is required;
workers will be given
their full wages on a
daily basis for 2 days.

If the stoppage is to
continue for more
than 45 days, the
employer may
retrench workers by
giving	 them
retrenchment
compensation	 (15
day's wages only).

If the stoppage is to
continue for more
than 45 days, and the
employer does not
retrench workers,
then workers must
be given lay-off
compensation
(beyond 45 days)
which is equal to
one-fourth of the
total of the basic
wages and dearness
allowances.

If the stoppage is to
continue for more
than 3 days, the
employer may lay-off
workers; workers will
be given
compensation (half
of the basic &
dearness ancc.
iremployer does
not layoff workers,
he will have to pay

lithe stoppage is to
continue for more
than 45 days, the
employer	 may
retrench workers;
workers will be given
retrenchment
compensation	 (15
day's wages only).
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Rationale behind the . Lay-Off Compensation:
The right of workmen to la y-off compensation is dcsgned to relieve the

hardship caused by unemployment due to no fault of the employee.
Involuntary unemployment also causes dislocation of trade and may result in
general economic insecurity. Thefefore the right is based on human public
policy and the statute which gives such right should be liberally construed,
and where there are disqualifying provisions, the latter should be construed
strictly with reference to the words and used therein Assoiated Cemeni Co. Lid
P Their Workmen, AIR 1964 SC 1458).

Effect of Lay-Off! Employer-Employee Relationship during the
Lay-Off period:
Lay-off does not mean termination of employment. A close scrutiny of

section 11 of the Act makes it clear that the relationship between the
employer and workers during the lay-off period is only suspended and the
workers continue to be on the muster rolls of the employer and they have to
be reinstated as soon as normal work is resumed. Second, under section 10
the employer is duty bound to maintain muster roll of all such workers who
have been laid-off so that they may claim reinstatement once the lay-off is
lifted. Third, once lay-off is declared the employer is under liability to pay
compensation, provided the workmen laid-off report themselves for duty
everyday. Fourth, Since the employer's liability to pay compensation is
confined to only those days laid off, a corresponding dut y is cast on the
workers to present themselves for work everyday on the appointed time. If
the workman laid-off fails to report for duty as above the employer is not
liable to pay compensation for such days not so reported.

RETRENCHMENT

Section 2( defines the term 'retrenchment' as the termination b y the
employer of services of worker., not as a measure of punishment inflicted by
way of disciplinary action, but on the ground of redundancy. Thus
retrenchment is a permanent measure to remove surplus staff, it results in a
complete severance of employer-employee relationship/The definition also
makes it clear that retrenchment is a kind of termination but every
termination is not retrenchment. To be retrenchment the termination must
be on the ground of redundancy.
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'./nditions for a Valid Retrenchment:

According to section 12 read with section 2(s) the conditions of a valid

retrenchment are as follows:

(i) The worker to be retrenched must be given one month's notice;

(ii) The notice must be given in writing;

(iii) The notice must contain reasons for retrenchment;

(iv) Alternative to condition (ii) above, instead of giving one

month's, a worker may be retrenched instantl y by giving him

payment of wages for the period of notice;

(v) A copy of the notice of retrenchment must be sent to the Chief

Inspector;

(vi) There must be termination of services of a workman on the

ground of redundancy or surplus labour.

Prcedureof Retrenchment:
Section 13 of At incorporates the well recognised principle of

retrenchment in industrial law, namely, the "last come first go" or "first -come

last go". The principles laid down in section' -1 for retrenchment procedure

ari be adhered to by every employer. The conditions, which this section

prescribes for the procedure of retrenchment are as follows:

(i) The person claiming the protection of retrenchment procedure

under section 13 must be a 'worker' within the definition in

clause (v) of section 2;

(ii) The persIi. must belong to a particular category of workers in

the establishment concerned;

(iii) There should not be any agreement between the employer and

employee contrary to. the procedure of 'last come first go'

(iv) The employer is bound to comply with all the above conditions

while retrenching a worker. However, the employer can deviate

from this procedure on justifiable reasons which must be

recorded.

Retnchment Compensation
Under clause (c) of section 12iienitofconsation for

retrenchment is mandatory. The provisions of compensation for

retrenchment are as follows-

(1)	 'At the time of ' retrenchment the worker must be paid,

compensation equivalent to thirty da ys' wages for every
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completed year of service or for an y part thereof in excess of six
months, or gratuit y , if an y, whichever is highcr

To claim compensation for retrenchment the worker must show
that he has been in continuous service for not less than one vear
under that employer who has retrenched him;

(iii) If a worker who is to be laidoff even after first 45 da ys in a
calendar year under section 9(3), is retrenched instead of la ying-
off, no notice will be required. However, he shall be paid 15
days' wages in addition to the compensation or gratuit y which
maw be payable under clause (c) of section 12;

Wages as compensation for retrenchment will mean the average
of the basic wages plus dearness allowances, if any, paid (luring
the period of twelve months immediately preceding the date of
retrenchment.

Re-employment of Retrenched Workers
Retrenchment of surplus workers causes undue sufferings not only to the

retrenched worker but to all his dependents. Therefore, in order to avoid
hardship to the worker and his family, the provisions have been made in
Section 14 of the l-mployrnent of Labour (Standing Orders) Act, 1965 that
such workmen should be given an opportunity to join service whenever an
occasion arises to emplo y another hand. This principle was regarded as of
general ;ipplcancui in industrial adjudication on the ground that it was based
on considerations of fair play and justice. The section provides that after
effecting retrenchment, if the employer proposs to take into his employment
any person:

(i) hc shall give opportunit y to the retrenched workers who offer
themselves for re-employment; an

(ii) these retrenched workers will have preference over the new
applicants. 'Thus section 14 imposes legal obligation on the
employers to give preference to retrenched workers when he
sthsequciitiv employs tm person.
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Conditions of re-employment for Retrenched Workers:
A retrenched worker may claim preference under section 14 on the

fulfillment of the following conditions:
(i) To apply for preference under section 14 the worker concerned

must have been retrenched in last one year time prior to re-
employment (thus a dismissed or discharged worker cannot
claim preference in employment);

(ii) The worker must offer himself for re-employment in response
to the notice by the employer;

(iii) Workers will have priority according to the length of his service
under the employer.

Distinction between Lay-Off and Retrenchment
(i) In case of lay-off there is failure, refusal or inability of the

employer to give employment to a workman for a temporary
period while in retrenchment the workman is deprived of his
employment permanently by his employer.

(ii) The grounds of lay-off are man y. In lay-off the failure, refusal or
inability to give employment is on account of one or more of the
reasons specified in section 2(1) such as shortage of coal,
shortage of power, raw materials, break down of machinery etc.
while 'in the termination of service is on the
ground of surplus labour only. Thus the ground of retrenchment
and lay-off are completely different.

(iii) The reasons of lay-off are completely different as compared to
reasons of retrenchment. The situation of surplus labour may
arise due to economic drive, rationalisation in the industry,
installation of new labour saving machinery etc. But in lay-off
reasons of non-employment are mainl y non-availability of
power, raw materials, coal or break down of machinery etc.

(iv) In lay-off labour force is not surplus but in retrenchment labour
force is surplus which is to be retrenched.

(v) In lay-off employment relationship of employer and employees
is not terminated but suspended while in retrenchment
relationship is terminated.



Chapter VI

DISCHARGE, DISMISSAL AND TERMINATION

Introduction

One of the vexing problems that COfltifl.0C to generate tens ion and
friction in industrial relations is the area of disciplinary action. The

Employment of Labour (Standing Orders) Act, 1965, the Emplo yment of
Labour (Standing Orders) Rules, 1968 and the Industrial Relations

Ordinance, 1969 are some of the major steps towards reducing tension and

industrial strife and thereby maintain industrial peace and harmony.

Depending upon the gravity of offence committed the following
punishments are generally inflicted in disciplinary action against misconduct

of a workman by his employer in his disciplinary jurisdiction:
(i) warning;

(ii) fine;
(in)	 demotion,-

(iv) suspension;

(v) discharge;

(vi) dismissal;

(vii) termination

The first four of these are routine punishments whereas the last three are
severest punishments.

Termination/ Removal
from service (Initial or
Preliminary Measures)

WrninJ	

[	

Fine 	 I Suspension 1
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Termination/ Removal
from service

(Perranent Measures)

Punitive Termination

Discharge	 Dismissal
(Punitive)	 (Punitive)

Disciplinary	 Disciplinaq
action is a	 action is a

must.	 must.

Simple Termination

Terminator
Simphciter

(Non-Punitive)
Disciplinary
action not
reqtured.

The above diagram makes it clear that under the Employment of Labour
(Standing Orders) Act, 1965 has created two distinct powers of an employer
with regard to removal of a worker. In other words, an employer has two
alternatives with regard to an erring or wrong-doing workman whom be
wants to remove from the service: either to act under section 19 by way of

simple tetmination (termination simpliciter) which is a non-punitive measure
and without mentioning any grounds, or to adopt a punitive measure under
sections 16 or 17 by way of discharge or dismissal forwhich the employer is
to take disciplinary action and hold a domestic inquiry before the punitive
measures can be effected upon the worker concerned.

Discharge

According to section 2(f) 'ch'means the termination of services of
a worker by the employer for reasons of physical or mental incapacity or
continued ill heath of the worker or such other similar reasons not
amounting to misconduct.
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Nature:

Though discharge is considered to be a punishment; a punitive measure,
it is a punishment not with any stigma or misconduct on the part of the
worker. The distinction between discharge and dismissal is both of substance
and degree. The distinction on point of substance lies in the sense that
though both are termination 1rpm service and are punitive measures, the
grounds of them are completely chfferent. On the other hand, the distinction
on point of degree lies in the sense that dismissal is a termination with a
stigma; whereas discharge is a termination without any stigma. Again,
discharge is not a termination .rimp/àiter, it is a termination with specific
grounds. In Assam Oil (ompanj v Its lVorMmen ((1960) 1 LLJ 587 (SC) the
Indian Supreme Court held that though the order of discharge is couched in
words which do not impute any misconduct to the employee, in substance it
is based on facts of which according to the employer the employee has been
guilty of, and that would make the impugned discharge a punitive dismissal.

ro
of Discharge:

Section 16 further outlines the grounds of discharge. A worker may be
discharged from service on following grounds:

(i) physical incapacity; or

(ii) mental incapacity; or

(iii) continued ill heath of the worker; or

(iv) such other similar reasons not amounting to misconduct.

Conditions of Discharge:

(i)	 The person concerned must come under the definition of a
'worker' within the meaning of the Act;

U) The order of discharge by the employer can only be based on
either physical or mental incapacity of the worker or his
continued ill-health or such other reasons not amounting to
misconduct;

Before a discharge can be effected upon a worker, a full
departmental proceeding must be drawn in accordance with
section 18 of the \jt.
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\,)dure of Discharge:

The procedure of both discharge and dismissal is same (see below in

'dismissal' topic).

Rights of a Discharged Worker:

(i) A discharged worker who has completed one year of continuous
• service will get compensation at the rate of 30 days' wages fot,

every completed year of service or any part thereof in excess of
six months, or gratuity, if any, whichever is higher.

(ii) A discharged worker who has not completed one year of
continuous service will not get any compensation for discharge.

(iii) Thirty days' wages means the average of the basic . wages and

dearness allowance, if any, of the preceding one yeas

(iv) A discharged worker's right over provident fund will not be
affected because of discharge (section 20).

(v) A discharged worker will have a tight to get a certificate of
service from his employer (section 21).

Discharge instead of Dismissal:

A worker found guilty of misconduct under section 17 may be, instead of
dismissal, discharged in consideration of any extenuating circumstances (s.
17(2)). The High Court Division held in Shaukat Ali v The Chairman, Labour
Court, Khulna, (44 DLR (1992) 410) that considering the length of service and
previous good record an employee's dismissal can be converted into
discharge by the court.

• Definition of 'Continued Ill health' and 'such other similar
reasons not amounting to misconduct'

The expression 'ill health' has not been defined in the Act; nor has it been
stated in the Act what period of illness would be regarded as 'continued ill
health'. The Appellate Division in Karim Jute Mills Ltd v Chairman, Second
Labour Court, Dhaka [17 BLD (AD) 208, 5 BLT (AD) 285, 2 BLC (AD) 113, 2

MLR (1997) (AD) 2031 held the following

"Section 16 does not connect "continued ill-health" with "physical or
mental incapacity". If the said two expressions were of the same import and
consequence it was not necessary to use the second expression "continued ill-
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health". Physical or mental incapacity and continued ill-health are two distinct

and separate states or conditions of physical and mental wdll-being. The High
Court Division was not well founded in law in holding that "continued ill-

health" must be interpreted along with the condition resulting from physical

or mental incapacity of a worker. An Incapacity and an ill-health are neither

akin nor similar to one another. The former incapacitates, the latter gravely
undermines the capacity of a worker to work. In the case of mental or

physical incapacity the disability of the worker is complete and in case of

continued ill-health, the capacity is impaired, not totally eliminated".

Dismissal

According to section 2(g) 'dismissal' means the termination of services of
a worker by the employer for misconduct. Thus as opposed to discharge

which is on the ground of incapacity or ill-health, dismissal is the termination

of service of a worker on grounds of misconduct. Thus dismissal is a kind of
termination of service but this terhuination is on the ground of misconduct or

on the ground of conviction of an offence. Now we need to see what is
nusconduct and other rules relating to dismissal.

Grounds of Dismissal:

A combined reading of sections 2(g) and 17 of the Employment of
Labour (Standing Orders) Act, 1965 reveals that there are following grounds
of dismissal:

(i) If a worker is convicted of an offence; or

(ii) if a worker is found guilty of misconduct under section 18.

Conditions of Dismissal:

(i) The person concerned must come under the definition of a
'worker' within the meaning of the Act;

(ii) The order of dismissal by the exnpldyer can only be based on

either conviction for an offence or guilty of misconduct as
enumerated in section 17 of the Act;

(in) Before a dismissal can be effected upon a worker, a full

departmental proceeding must be drawn in accordance with
rules under section 18 of the Act.
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What is Misconduct?

The Act does not give any substantive definition of misconduct. The

High Court Division held in Abdul Jalil Vs. Bangladesh Steel and Engineering

Corporation and other.r, (11 BLD (HCD) 35) that the word 'dismissal in the
ordinary meaning as found in the Oxford Dictionary connotes dishonorably
removed or sent away from service or office while the expression 'terminable
on the ground of misconduct' carries the same meaning and stigma. The
Court also held that the two expressions namely, 'dismissed on the ground of
misconduct' and 'termination of service on the ground of misconduct' have
the same connotation. Though the Act has not defined the term
'misconduct', it has, however, provides in section 17(3) a list of acts - and
omissions which will constitute misconduct. They are as follows:

, a) willful insubordination or disobedience/whether alone or in

/	
combination with others to any lawful or reasonable order

of a superior;

theft, fraud or dishonesty in connection with the employer's
business or property;

/c) taking or giving bribes or any illegal gratification in

/	 connection with his or any other worker's employment

under the employer;

,41)' habitual absence without leave or absence without leave for

more than ten days;,

habitual late attendance;

(f) riotous or disorderly behaviour in the shop or regulation
applicable to the shop or commercial or industrial

establishment;

habitual negligence or neglect of work;

(h) frequent repletion of any act or omission for which a fine
may be imposed;

(i) resorting to illegal strike or 'go-slow' or inciting others to
resort to illegal strike or 'go-slow';

) falsifying, tampering with, damaging or causing loss of
employer's official records.
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Procedure of Discharge and Dismissal

,—l. Show Cause Notice and! or Charge-Sheet:

Section 18 does not specify anything about the requirement of show
cause notice though in practice usually a show cause notice follows

the charge-sheet.i See tion 18, however, is very specific about framing

of charge-sheet when it says that ii order of disclrge or dismissal

of a worker shall be made unless the allegation against him are

recorded in writing (s.18(1)(a)). The phrase "the allegations against

him arc recorded in writing" means that a charge-sheet must be

drawn against the worker before he cane be discharged or dismissed
(16 BLD (HCD) 211 Kuslia Sugar Mi/Lc z Chairman, Labour Court
Kbu/na (49 DLR 236), HafiJute Mills v. Second Labour Court, Govt. of
East Pakistan (22 DLR 713). The charge sheet must be clear, specific
and definite as to charges against the worker. If there is any

vagueness in the charge sheet, no punishment on the basis of it

would be valid. The worker will also not be in a position to prepare
his reply, if the charge is vague and in that case the right of the
worker to prepare a reply in the form of explanation as mentioned in

section 18(l)(b) would be meaningless to him. The court has also

held that dismissal cannot be based on a ground not stated in the

charge sheet. The court can also interfere with the finding of the

Inquiry Officer or Inquiry Committee if it is found that inquiry, was
held unfairl y , with bad faith, without complying with the principles

of natural justice and without following the procedure laid down in
section 18 of the Emplo yment of Labour (Standing Orders) Act,
Nuni/ /1mm chowdhu' Jar. Chairman Second Labour Court 42 DLR 217.

/21 Giving Copy to the Worker:

i A copy of the charge-sheet must be given to the worker concerned

and he must also be given at least three days time explain the charge

(s. 18(1)(b)). Thus the object of giving the cop's' of the charge to the
worker is to give him opportunity to prepare a reply against the

charge. This is an essential part of the principle of natural justice
which requires that nobod y should be condemned unheard.f'The
Court also held in ManyorAbmed ['i. Burmah Eastern Limited (1968) 20
DLR 120 that 3 days' time for giving notice by the employer to the
employee is to enable the latter to show cause against any proposed

punishment referred to in clause (ii) of section 18 (1) is the minimum
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time allowed, and there is no embergo on giving more time for the

purpose.

3./ )omestic Enquiry into Charges and the right of Hearing

of the Worker concerned:

A close scrutiny of sub-sections 1 and 4 of section 18 reveal that for
discharge or dismissal a departmental or domestic enquiry also called
disciplinary proceeding is a must. The body or the officer conducting
the enquiry will examine the charge-sheet; will hear the worker
concerned if he so desires; will hear or collect relevant evidences; and
finally it will come out with a report of either guilty or not guilty of
the chargeThe worker against whom the charge will be enquired has.
a right to be heard personally by the enquiry body as specified in

section 18(1)(c).
Omission to hold a domestic enquiry will have serious consequences.

TIAedomestic tribunal (enquiry body or official) will consider not

only whether there is a prima facie case, but also decide for itself on

the evidence. adduced whether the charges have been made out. A
defective enquiry stands on the same footing as no enquiry
(Workmen Motipur Sugar Fac1oy v Mofipur Sugar Faay, AIR 1965 SC

1803).	 1
k'Order of Punishment and its Approval:

On the basis of the enquiry body's findings the employer will impose
punishment on the worker. The order of such punishment in the
form of either discharge or dismissal must be approved by the
employer or the managcr.9 Without such approval the order of
discharge or dismissal will be invalid (s. 18(1)(d)). Section 18(3)(c)
also stipulates that in case of punishment, a copy of the order
inflicting such punishment shall be submitted to the worker

concerned.

5. 'Suspension of the Worker pending Inquiry:

As per section 18(2) a worker charged for misconduct maybe
suspended pending enquiry into the charge against him and the
period of such suspension shall not xceed sixty days. An order of
suspension shall be in writing and may take effect immediately on

delivery to the worker.
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Suspension

Suspension pending enquiry and Suspension as a
Punishment:

Under the Employment of Labour (Standing Orders) Act, 1965
suspension may be of two types: suspension as a measure of punishment and
temporary suspension pending enquiry. The total period of suspension that
can be passed under the Act is 67 days of which 60 days for the purposes of
enquiry and 7 days for as a measure of punishment (Seta', Bang.adeth Jute
Corporation p 2" Latxoir Court. Dhaka (1989) 41 DLR 265).

Suspension as a Punishment:

(i) Section 17(2) stipulates that any worker found guilty of
misconduct but not dismissed in consideration of any
extenuating circumstances, may be suspended, as a measure of
punishment, without wages as well as subsistence allowance, for
a period not exceeding seven days;

(ii) The above period of suspension may be within or in addition to
the period of suspension of the worker for enquiry under sub-
section (2) section 18;

(iii) If a worker is put under suspension under section 17(2) as
mentioned above, he will not get any compensation for such
suspension.

Suspension pending Enquiry:

(i) Section 18(2) further stipulates that a worker charged for
misconduct may be suspended pending enquiry into the charges
against him;

(ii) . The period of such suspension pending enquiry shall not exceed
sixty days. Thus the departmental enquiry has to be Finished
within 60 days;

(iii) An order of suspension shall be in writing and may take effect
immediately on delivery to the worker;

(iv) During the period of such suspension, a worker shall be paid by
his employer a subsistence allowance equivalent to half of his
average wages including dearness allowance, if any;
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(v) If, on enquiry, the worker is found npt guilty, he shall be deeped
to have been on duty for the period of suspensiøn for enquiry
and shall be entitled to his wages for such period (If suspension
and the subsistence allowance shall be adusted accordingly.

Rights of a Worker put under Suspension:

(i) If a worker is put under suspension under section 17(2) as
measure of punishment, he will not get any compensation for

such suspension;

(ii) If a worker is put under suspension pending enquiry under
section 18(2), he shall be paid by his employer, during the period
of such suspension, a subsistence allowance equivalent to half of
his average wages including dearness allowance, if any;

If, on enquiry, the worker is found not guilty, he shall be deemed
to have been on duty for the period of suspension for enquiry
and shall be entitltd to his wages for such period of suspension
and the subsistence allowance shall be adjusted accordingly.

(iv) The worker against whom the charge will be enquired has aright
to be heard personally by the enquiry body as specified in section

18(1)(c).

Rights of a Dismissed Worker for Compensation:

(i) A dismissed worker who has completed one year of continuous
service will get compensation at the rate of 14 days' wages for
every completed year of service or any part thereof exceeding six
months or gratuity, if any, whichever is higher.

(ii) A dismissed worker who has not completed one year of
continuous service will not get any compensation.

(iii) 14 days' wages means the average of the basic wages and
dearness allowance, if any of the preceding one year.

(iv) If a worker is dismissed on the ground of conviction of an
offence, no prior notice or pay in lieu of notice or any
compensation would be required to be given (17(1)(a).

(v) If a worker is dismissed on the groundof. misconduct, no prior
notice or pay in lieu of notice would be required to be given.
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However, he would he given compensation at the rate of 14
days' as mentioned above.

(vi) In awarding punishment the employer shall take into account the
gravity of the misconduct, the previous record, if any, of the
worker and an y other extenuating or aggravating circumstances
that may exist (section 18(6).

Discharge or Dismissal for Go-slow or Illegal Strike

Section 18(7) of the Employment of Labour (Standing Orders) Act, 1965
provides for discharge and dismissal on the ground of 'go-slow' or 'illegal
strike' by workers, However, if an emplo yer wants to discharge or dismiss or
inflict any other punishment to one or more workers individuall y  or
collcctivciy, he must obtain permission from the Labour Court and give
notice to the workers by posting the same in the notice board. This has been
reinforced by the Appellate Division in General Manaçer Bo, ra Got/on Spinnin,g
Co Lid I s. Chairman, Rajihahi Labour Court (1979) 31 DLR (AD) 329 when it
says that disciplinary action by a Company against its employees for illegal
strike or go slow can only he taken after obtaining permission from the
Labour Court. No agreement between the employer and emplo yees can
override this statutory provision of s 18(7).

It has also been held by the High Court Division in Saheb Ali I 'c.
Chairman (1980) DI.R 16 that section 18(7) of the Emplo yment of Labour
(Standing Order) Act. 1965 gives an alternative power to the employer to
dismiss collectively or individually any worker in ease of misconduct or
tactics or illegal strike without following the procedure of holding enquiry as
laid down in section. 18(1) of the Act.

Termination \

The termterm 'termination' has Tot been defined in the Act. However, the
term may be used in two senses.(  ordinary sense it is a general word which
includes discharge, dismissal and termination i/er. In this sense it means
removal of the service of a worker for whate\r reasonsf In another sense, i.e.
in specific sense the term means termination simp/kiter which is the subject
matter of section 19. In other words f termination as understood in section 19
means removal from the service with termination benefits but this will not
amount to discharge or dismissal and the employer will not have to show any
reason or grounds for such rcmova hus termination sim,tiliciter is the safest
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step for the employer to remove a worker. However, though it is the safest
step, it is the most expensive method of removing a worker in the sense that
the employer will have to give a three month's notice or wages in lieu of the
same period and also compensation which is much higher compared to

discharge and dismissal, I

Conditions of Termination:

(i) The employer must give one hundred and twenty days notice in
the case of monthly rated worker and sixty day's notice in case

of other workers;

The notice must be in writing;

In lieu of notice wages for one hundred and twenty days notice
in the case of monthly rated worker and sixty day's notice in case
of other workers will have to be given;

A terminated worker will have to be given compensation at the
rate of thirty day's wages for every completed year of service for
any part thereof in excess of six months;

Termination of a Temporary Worker:

(i) To terminate a temporary worker the employer will have to give
one month's notice in the case of monthly rated worker and 14

day's notice in other cases;

The notice must be in writing;

This termination must not be due to the completion, cessation,
abolition or discontinuance of the temporary work which he was
appointed to perform. In these cases there will be required no

notice and no question of compensation;

Wages for one month or fourteen days as the case may be, may

be paid in lieu of such notice.

Termination by the Worker:

(i) If a permanent worker desires to terminate his employment,
one month's notice in the case of monthly rated workers, and
fourteen days' notice in the case of other workers shall be given

by him to his employer;

(ii) The notice must be in writing;

(ii)

(iv)

(ii)

(iv)
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(in) A worker who terminates his employment shall not be entitled
to the payment of any compensation but he shall be entitled to
other benefits, if any, under this Act or under any other law for
the time being in force.

2 Lifting the V 1 of the Termination Order: Punitive or

Thf Simpliciter Test

In Gujarat  Steel Tubes (1980) 1 LLJ 137 (SC) the Indian Supreme Court
held that the form of the termination order or the language in which it is
couched is not conclusive. The court will lift the veil to see the true nature of
the orderf to determine whether the order of discharge amounted to simple
termination or punitive dismissal notwithstanding the provisions in the
Standing Orders empowering the employer, inter a/ia, to terminate workman
found guilty of misconduct.

For example, even if there is suspicion of misconduct, the emp loyer may
not bother to go into such guilt by conducting enquiry; again he may not feel
to keep the worker as he is not happy with his continuance. He may
terminate his service and this may not be dismissal, but only a termination
simp/icÜetf no injurious record of reasons or punitive pecuniary cut back on
his full ferminal benefits is found. In this case the discharge or termination
would not be found on misconduct. If the basis or foundation for the
termination order is clearly not turpitudinous or stigmatic or rooted in
misconduct or visited with evil pecuniary effects, then the order of
termination as to what is the true ground of for the termination if there is an
allegation of misconduct and there is a live nexus.

(If the termination of service was a colourable exercise of the power or as
a reult of victiniisation or unfair labour practice, the labour court or tribunal
would have jurisdiction to Intervene and set aside such terminatiorThc form
of the order in such a case is not conclusive and the labour court or tribunal
can go behind the order to find the reasons which led to the order and then
consider for itself whether the termination was colourable exercise of power
or as a result of victimisaiton or unfair practice (U-B. Dali & Co. v Workmen,
AIR 1953SC41fl.

The Appellate Division of our Supreme Court has also held in Bangladesh
Tea Estate I vBan4tdesh Tea Estate Staff Union (1976) 28 DLR (AD)J.QL.
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that Court can go behind the order of a service termination to see if it is
really a icumazation.

Bangladesh Tea Estate Ltd. v Bangladesh Tea Estate Staff Union
(1976) 28 DLR (AD) 190)

Facts: One Mr. Nurul Abser Chowdhury was appointed as a clerk
by the Bangladesh Tea Estate Ltd. on 1 m June, 1964. He was
subsequently promoted to Grade 11, Gardener clerk on 3-7-67. The
employer Company terminated his service under section 19 of the
Employment of Labour (Standing Orders) Act, 1965 by a letter with all
termination benefits. The employee instead of receiving his dues raised a
labour dispute through the Union under the East Pakistan Labour
Dispute Act, 1965 (now the Industrial Relations Ordinance, 1969). The
Labour Court on consideration of evidence held that the termination of
service of Nurul Abser was_malafide,acase of victimisation for his trade
union activities and accordingly made An award directing his
reinstatement with back wages. Nurul Abser was found to be a unit
representatve of the Union,

On appeal by the employer Company, the High Court of East
Pakistan made an elaborate discussion of evidence and dismissed the
appeal (concurred with the decision of the Labour Court) on the ground
that Nurul Abser was victimised for his trade union activities. Because of
his participation in trade union activities, the order of termination was
passed bythe management in disapproval of such activities.

The employer company obtained leave from the Supreme Court of
Pakistan.

Issues:

(i) Whether the question of termination under section 19
should only be decided under section 25 of the Standing
Orders Act, 1965 and cannot be raised as an 'industrial
dispute' under the Labour Dispute Act (presently IRO) or it
can be raised as an industrial dispute?.

(ii) Can the Court go behind the order of termination to see if it
is really a victimization  or not?
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Judgment:

The ratio decldcndi of the two cited decisions reported in 25

DLR (SC) 85 and in 13 DLR (SC) 280 (PLD 1961 (SC) 403) appear

to be that the employer has a right to terminate the service of a

worker under section 19 of the Standing Order Act without

disclosing any cause, and that the Court should not go behind an

order of termination simplic/ter to find out whether the order was
malajide or not.

There is however, an exception to the rule that Court not to go

behind the order of a service of termination to see if it really was a

victimisation. This exception is contained in section 19 itself when

ied with section 25. It says that if purported tcrmipation is in reality

victimization of an officer of a registere,'Trade Onion for his trade

union activities, the Court can go behind the order to see the real

purpose of termination and grant such relief as it thinks fit. The two
propositions should be read together in order to arrive at the true

import of section 19 of the Standing Orders Act.

Labour dispute is broad enough to include a dispute of a

terminated worker under section 19 of the Standing Orders Act,

1965, if the dispute centres round the victimisation of the worker for

his trade union activities. It is to be remembered that section 25 of

the Standing Orders Act has clearly provided that an individual

worker can claim relief before the Labour Court under the said Act,

unless the grievance has been raised as a labour dispute under

Labour Dispute Act (IRO). Though section 25 bars all complaints

against the order of termination under section 19 of the said Act, yet

it authorises the worker to claim rel if if the termination is of an

officer of the registered trade uriior for his trade union activities or

the worker is deprieved of his b nefits under section 19. The two

Acts are pai materia and the provision in section 25 indicates that if

the termination  of a worker is for his trade union activities and if he

is an officer of a registered trade union, his case may be raised as an
industrial dispute.

Clause (b) of sub-section (1) of section 25 of the Standing

Orders Act cler1v provides that an individual worker can come to

the Labour Court for relief in respect of u'v matter covered by the

\ct.
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The Pakistan Supreme Court has also decided in Pakistan Tobacco Company
Lid v. Pakistan Tobacco Company Empkvees Union, Dhaka, 13 DLR (SC) 280 to
the following effect:

Termination of service of a worker may lead to a dispute which may
be a labour dispute. The terminated worker obviously is a person in
whose employment or non-employment the workers have some
interest. The termination of service may lead to a dispute between
the employee and employer, and may in cetin circumstances be a
labour dispute. For example, the termination may be a cloak to
victimise a worker who is an officer of a registered trade union of his
trade union activities.

Arninul Islam v James Finlay Co. Ltd

26 DLR (SC) 33

Mr. Aminul Islam was a Head Clerk-cum-Accountant under James Finlay
Company Ltd at Khulna. His service was terminated allowing him wages in
lieu of 90 days ijolice. The Company preferred to pay his wages for that
period in addition to compensation at the rate of 14 days wages for every
completed year or part- thereof in excess of six months. It was asserted that
the termination was for trade union activities of the workers and that it was a
case of victimisatioh.iTht Labour Court upheld th contention of the worker.
On the appeal before the High Court no opinion was expressed on merits as
the case was remanded to the Labour Court since the opinion of a member
was not obtained. On further appeal to the Appellate Division, it was lteld on
fact that the worker's service was terminated without anystigma or charge
and it was a termination simpliciter.

Judgment:

It has been contended that the service of Arriinul Islam were
terminated due to his trade union activities and as such it was an act
of victimisation ai	 ternnation virtually amounted to dismissal
under the cloak of the term 'termination'. But contention does
not hold good as on examination of the impugu d 'order it has been
found that the termination of the services of Atninul Islam without
any charge or stigma was termination simpliciter undcr section 19
and as such he was no longer a worker within the meaning 31 the
Act.
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To be noted that neither in the decisions of Aminu/ Is/am zi James Finlay
Co, Lid 26 DLR (SC) 33, nor Kim/na News Pint Mills v. Kim/na News Print
Employees Union 25 DLR (SC) 85 did the Supreme Court held expressly that
court cannot go behind the order of termination to see if it is really a matter
of victimization or not. Secondly, in view of the recent decision by the
Appellate Division in Baig/adesh Tea lLiaie Ltd. v Band./adesh Tea Estate StaJj
(rmon (1976) 28 DLR (AD) 190) the above two decisions seem to have lost
much of their significance in some points.

If the dismissal is wrongful what is the remedy?

The relief of reinstatement with continuity of service can be granted
where termination of service is found to be invalid. It would mean that the
emplo yer has taken away illegally,  the n

i
ght of the worker contrary to the

relevant law or in breach of contract anti deprived the worker of his earnings.
In such a case the normal rule would be full back wages with reinstatement in
the service.



Chapter VII

GRIEVANCE PROCEDURE

Introduction

The plain language of section 25(1)(a) stipulates that the worker concern

shall submit his grievance to his emplo yer, in writing, by registered post

Within fifteen das of t
ile occurrence of the cause of such grievance. Thus

sending grievance by registered post is a mandatory requirement of tile

legislatiot 1-lowever, the i\ppdllatc Division in a very recent decision has

held that sending grievance to the employer by registered post is not always

necessary . \Vhcn submission of grievance b hand is established, there is

sufficient compliance with the requirement of law (BRT(, v Erken ;\io//eck wid

iI,;oiher 9 MI R (Al)) 161). The Court categorically held that it is the

unambiguous obligation of the worker concerned to bring his grievance to

the notice of in writing within fifcen days no matter how it is submitted. The
legislature in their wisdom put an obligation on the shoulder of the worker to

inform the grievances within the time specified; and to guarantee actual
sending of the grievance to the employer, the requirement of submitting by

registered post has been mentioned. It does not mean that the submission of

the grievance roust necessarily be made by registered post, provided of course

that there is material to prove that such grievance in writing has in fact been

submitted within the time as specified. In case of admitted 'ser'tce of

grievance petition within specified time' the formalit of sending the same by

registered post should not hinder the process in substance.

It was, however, decided b y the I ugh Court Division in another case that

the petition filed by hand could not be considered to be a grievance petition.

At best, the same could be considered as an appeal or a petition for review of

the order of dismissal passed by the respondent No. I but by no means a

grievance petition as meant by section 25 of the Employment of Labour

(Standing Orders) Act (Sultan /lhrned i's. Chairman. Dwiuthna/ Labour Court, and

others 49 DLR 215). What would be the effect of this case now in the light of

the recently decided BRTC case? To be noted that this ease was not referred

to in the BRTC case and the Appellate Division did not have opportunity to

say anything about the effect of ihis case. However, given the BRTC case

decided by the Appellate Division, the Sultan Ahmedlimed case would be impliedly

overruled.
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In another case . IIx/i,-/ Ka,w, K/ian rMij/;urRahma,j (19 7 9) 3 DLR 269
thc I lieb Couit Division held that if a grievance petition i seOl h registered
post withu the period mentioned in the section it would be treated as having
been filed within the period.

Steps of Grievance Procedure shown in Diagram

Grievance Procedure

Departmental Action

Quasi-Judicial Action
(Conciliation,	 mediation,
arbtra rein - through the route o,'
a lal s 'or dispu Ic' under IRO)

Judicial Action
(Filing a case straight way in
the Labour court under
section 25.)

Judicial Action
.\ft&r exh;iusrion ot
udicial procedure thc dispute
VLIt L( l) dic I abc cur Court

Steps and Conditions of Grievance Petition

Section 25 of the Act lays down the conditions of grievance procedure
1i"; Procedure apphes to a worker who has been removed from his service
and has a grievance for redress. Ihis is a - three-staged procedure:
Departmental,  Quasi-judicial and Judicial.

Departmental Grievance Procedure

(i) Submitting Grievance Notice/ Petition: An y worker
thisinissed, discharged, remcnched.laid-off or otherwise
retmived or terminated from his employment must submit his
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grievance to his employer, in writing, b y registered post within

fifteen days of the occurrence of the cause of action of such

grievance " Submitting a grievance notice within 15 days is a

sineqilaflon for filing a case under section 25 to the Labour Court

(Kithn jute Mills i' Chairman. 20 Labour Court. 42 DLR 255).

However, it has recently been held by the Appellate Division in

I3RTC v Esken Mo/lick and Another 9 MLR 'AD 2004) 161 that

sending grievance to the employer by registered post is not
always necessary. When submission of grievance by hand is
established, there is sufficient compliancc with the requirement
of law. Thus by sending a grievance notice within 15 da ys of the

cause of action of . grievance against removal a worker sets

grievance procedure in motion.

Consideration of Grievance Notice/Petition by the

Employer. As per section 25(1)(a) the employer shall, within 15

days of receipt of a grievance petition, enquire into the matter;
give the worker concerned an opportunity of being heard and
communicate his decision, in writing, to the said vorker41f the
worker is satisfied with the decision of the employer regarding

the grievance petition then the matter will end here. If, oil
other hand, the employer fails to give an y decision within 15

days or the worker is dissatisfied with such decision, then the
judicial procedure will start./

uasi-Judicial Grievance Procedure

(i) As specified in section 25(1)(b) the grievance petition may be
raised as a 'labour dispute' (either by an employer or CBA) or

may otherwise be taken cognizance of as labour dispute under
the provisions of the Industrial Relations Ordinance, 1969.

(ii) If the grievance is raised as a 'labour or industrial dispute', it will
proceed through the stages of conciliation and mediation as
provided for in the Industrial Relations Ordinance, 1969 UI) until

the Labour Court. To be noted that the scope of this route
would be limited in view of the fact that individual grievance of a
worker would not be considered as a labour dispute.
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.Judjcja1 Grievance Procedure

udicial procedure may take two routes: Complaint to the I .aboiir Court
under section 25 of the Emplo y ment of Labour (So.) Act; or application to
the Labour Court under section 34 of the Itidustrial Relations Ordinance,
1969. Ibis second route is conrcnjp]ated in second part of section 250),%)
though its scope would be limited.

Complaint to the Labour Court under section 25: Section
25(1)(b) stipulates that if the emplo yer fails to give a decision
wit Inn 15 days or if the worker is dissatisfied wit ii such decision,
he may make a CotnplaLnt to the Labour Court having
Jurisclmctic)tm, within 30 days from the last da y of 15 days as
mentioned in clause (a) of section 25() within which the
emplocr is to make a decision. lie ma y also tile the complaint
within 30 da ys from the date of the decision given by the

/	 c111plove4

Labour Dispute and Application tinder section 34: The
second part of section 25(l)(1)) stipulates that the grievance
petition may he raised as a 'labour dispute' (either b y an
emplo yer or CBA) or may uthenvise he taken cognizance of as
labour dispute under the provistoiis of time Industrial Relations
Ordinance, 1969. If this is the case, then the matter will come to
the Labour Court via conciliatory stages as mentioned above.
Again, if this route is taken, then judicial action through Section
25 of the Employment of Labour (Standing Orders) Act, 1963
would be barred (This is because of the use of conjunction
'unless' in second part of section 25(l)0)) and as such it will go
under s ection 34 of the IRO).

Exception to Judicial Grievance Procedure

The proviso to section 25(1)(b) makes an exception in case of
terminarion under section 19 of the Employment of Labour (Standing
Orders) Act, 1965. It states that no suit lies if a worker is terminated for a
cause other than his trade union activities or for the causes other than of his
terimliamiori benefits. 'fhus if a worker is terminated for his trade union
activities or hc is deprived from his termination benefits, he can file a
complaint to the Labour Court. If t ic is terminated under section 19 for any
other reasons, e.g. termination .cthipIizter, he cannot file a compliant to the
Labour Court. (sec detail of the Appellate Division's decision in :'tf(InaTint



Labour and Industrial Law	 97

Director. R.upa/i Bank v Nam/ Is/am. Patwari, 1 BLC (AD) 139, 48 Dl ..R (AD)

62 as mentioned below).

Jurisdiction of the Labour Court and Civil Court

"If someone is found to be a 'worker' within the meaning of

section 2(v), he cannot file a civil suit; his remedy lies in the Labour

Court." Is there any exception to this statement?

Is section 25 of the Employment of Labour (Standing Orders) Act
1965 is a bar for maintaining a suit under section 9 of the CPC as far as

labour matter is concerned?

Managing Director, Rupali Bank v Nazrul Islam Patwari,

1 BLC (AD) 159,48 DLR (AD) 62,15 BLD(AD) 169 (1996)

Facts: One Mr. Patwari was appointed as a security guard of Rupali
Bank. While sewing he was terminated from his job by an order dated 1311
September 1981 by the Bank with all termination benefits. Mr. Patwari
challenged the termination order in the Assistant Judge's Court, Ramgon
(ordinary civil court as opposed to special Labour Court which is normally
ousted within the contemplation of the Act) and got a decree in his favour.
The Bank appealed to the District Judge's Court which dismissed the appeal
upholding the trial court's decision. The Bank made a revision application to
the High Court Division. From the Bank side objection was raised as to the
maintainability of the suit on the ground that a security guard of the Bank

clearly falls within the definition of "worker" under section 2(v) of the Act
and that he cannot maintain any civil suit (in other words, he can only file a
suit in the labou court). The High Court Division  also upheld the trial court's
decision. However, the High Court Division's reasoning is very important as
this has been found wrong by the Appellate Division. The learned Judge of
the High Court Division held, that the plaintiff was not a 'worker' within the

meaning of section 2v) as employees of the Bank are not meant for
productive purposes and as such the suit by the plaintiff in the ordinary civil

court was maintainable.

The Appellate Division held that the learned High Court judge has made

an error by importing qualification of the person to be employed only with
the work for productive purposes. The term 'worker' as is defined in section
2v) of the Act does contemplate not only a person to be emplo yed in the

work for productive purposes in an y commercial or industrial establishment,
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but also embraces a person who on being employed dues any skilled,
unskilled, manual, technical, trade promotional or clerical work for hire or
reward, whether the term of employment be express or implied. Thus the
A ppellate l)ivision held that the plaintiff was certainba worker within the
meanui ' of section 2(v). 1 low could the plaintiff then file a suit in the civil
court the contemplation of which is ousted in the special legislation the
Lmplovment of I .abour (Standing Orders) ,\ct 1965 The reasoning of the
.\ppellatc Division is as follows:

"Even if ihe plaintiff is a worker, still the civil suit is maintainable in
view of the fact that the proviso to section 25(1) of the Act does not
provide hint an y scope for lodging an y complaint seeking any redress
thereunder, as the order of termination of employment of the
plaintiff, although made under section 19 of the Act was not passed
for his trade union activities or did not depnvc him for all the
benefits specified un section () of the Act."

Problems with the Appellate Division's Judgment:

Analyse carefully the provisions of the proviso to section 23(1) which is a
'ouster of jurisdiction' provision (otherwise called 'ouster clause') providing
that no suit lies if a worker is terminated for a cause other than his trade
Lotion activities or for the cause other than of h 	 mIlls termination benefits. Thus
if a worker is tcrnunatcd for his trade union activities or he is deprived from
his termination benefits, he can tile a complaint to the Labour Court. In
other cases he does not have a remed y. ((is not it a labour dispute ;' Ycs, in
some circumstances (28 I)LR (Al)) 190, see pp. 8991 of this book); then
obviously there is reined'. \Vhv should it then go to the civil court?) l'lithk
about a worker like Mr. Patvari as mentioned in the above case who is
terminated not for an y trade union activities or has been deprived of
termination benefits. Can a worker in such a situation have any grievances?
Certainly lie may have. \Xhere will lie ventilate his grievances if the law does
1101 provide for one Because section 23 has not provided for an y such scope
of ventilating grievances the Appellate Division in the above case decided
that maintaining a civil suit wo uld not be barred. This Is one side of the coin.
It has, h(Wcver, another aspect to consider seriously which has the likelihood
of frustrating the purposes of a special legislation like the Employment of
Labour (Standing Orders) Act 1965. The flood gate of litigation must be
stopped. If the decision of the' ;\ppcllate Division is correct, then certainly
there is a flaw in the law; a fundamental lacunae for which the Act ma y be



	

Labour and Industrial Law	 99

challenged for not providing protection of rights of workers. 1)o you think

that this is the case?

Think deeply also about the termination 7m/hi%e? Ibis point was raised

by the Counsel for the appellants before the Appellate Division that the
plaintiff's suit was not maintainable for want of cause of action. Iherc was no
cause of action because the Bank in the impugned order of termination had
expressly allowed him all his termination benefit,,;. I -lowcvcr, the Appellate

Division did not consider this point o il  ground that the question related

to the merit of the case which could not re-opened at that stage.

fl-ic proviso to section 25(1) is limited to only termination under section
19 of th' Act. Thus if a worker is dismissed, discharged or suspended he will

have remedy in the labour court It is mainly in case of teririiflatiOfl .fi/llp/h7Iel

that a further remed y is barred given that the terminated worker has been

given all his termination benefits. 1his is nothing illogical. If the Appellate
Division's decision is correct, then there will be flooding of litigation in
ordinary civil courts and the purpose of the special law will be fraustratcd.

Also is the fact that termination simpliiz(er may be a labour dispute which has

been decided by the Appellate Division ((28 DLR (AD) 190) and hence it is
not true in spirit that section 25(1) has left a worker without any remedy.

It is to be noted with particular emphasis that the above decision goes
counter to a recent decision of the Appellate Division which is as follows:

Tozammel Hossain Akonda v Deputy General Manager,

Rupali Bank, 5 BLC(AD) 114 (2000)
One Mr. I lossain ws appointed as an Armed Guard b y the Rupali Bank

on 19.01.1977 and discharged his duties honestl y and faithfully. On 9.9. 1981

the Bank Employees Federation for realisation of their demands went on
strike. Mr. Hossain did not take part in the strike but the Bank without

allowing any opportunity to explain his conduct terminated him. Mr. Hossain
filed a civil suit in Additional Assistant Judge's court in Gaibanda. The
learned Assistant Judge dismissed the suit oil ground that Mr. I lossain
was a worker within the meaning of section 2(v) (this was proved on
examination of witflCsse, both oral and documentar y) and as such, the civil

court had not jurisdiction to try the matter. Mr. I lossain filed an appeal to the

Dis trict lucige, Gaibanda who allowed the appeal setting aside the decision of

the trial court. Against the decree b y the \pptI]ite court the Bank filed a civil

revision to the High (:.ut Division and 2 single Bench upon hearing 1)0th
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the sides set aside the decree and judgment of the appellate court and upheld
the dCC1SIOn of the trial court. Mr. Hossain filed a petition for leave to appeal
in the Appellate Division. The Appellate Division dismissed the appeal
upholding the decision of the I ugh Court Division and the trial court's
decision.

The reasoning of the Appellate Division's decision (ratio deciclendi) was
two-fold: first, Mr. I lossam was a worker within the meaning of Section 2(v)
and therefore his remedy lay before the Labour Court and not before the
Civil Court; second, since Mr. 1-lossain's termination was without any stigma,
a teerrunation simphciier, there was no cause of action under section 25.

Now, compare this decision with the decision of the same Appellate
Division's decision in the above Nazrul I slain's case ('\ianai;g Direcio, Riipa/i
Bank p Nai-j,/ Is/aiii Pa/win) which was decided in 1996. 1hev are certainly
contradictory. Interestingly not a single decision was cited before their
Lordships while arguing on points of law. Advocaie for the Petitioner (Mr.
Ilossain) argued before then- Lordships the effect of the proviso to section
25(1) which left the petitioner without with no scope for tiling a grievance
petition. However, Their Lordships did not make any comment on this law
point though it is clear from their reasoning that there cannot be any cause of
action in case of a termination firnflhidiler; be it a Labour Court or ordinary
Civil Court. Their Lordships made it clear that since the petitioner was a
worker, his remedy lay before the labour court and not any civil court If this
is the law laid down b y the Appellate Division, then certainl y the decision in
Na'.rtil Islam's case as mentioned above would be implicdlv overruled. (for
detail on how overruling take place, sec the author's book on Lga/ Sv1c'm of
Banidej-/j Chapter XI).


