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Preface
to 3rd edition

In the name of Almighty Allah, the most beneficent and

merciful the second edition of this book was published in 1985. A

revised edition has not been undertaken because of certain

difficulties although the demand of the publication is tremendous

in the market.

It goes without saying that the Arbitration Act is an important

and useful statutory law and as such it has got tremendous

demand of various agency particularly the governmental

departments and the business community. The whole object

underlying the Arbitration Act is to enforce the Arbitration

agreement in which the parties concerned are bound themselves to

have their disputes settled and adjudicated upon and decided

through the courts or domestic tribunals or through any means as

agreed upon by the parties. The object further enriched is to have

speedy disposal of disputes by quasi-judicial means by avoiding

formalities, technicalities, delay, expense and obstacles of

litigation. It provides contractual right of both parties. Its horizon

is limited within the domestic State and therefore this does not

apply for foreign Arbitration.

DLR has revised the old Arbitration Act 1940 (now repealed)

incorporating upto date amendments and the case laws. It is to be

mentioned here that in a recent time a new-Arbitration Act No. I of

2001 has been enacted and published on 24th January 2001 and the

same has come into force from 10th day of April, 2001 [vide

Notification No. SRO 87-Law/2001 dated 09-04-2001, Published

in Bangladesh Gazette Extraordinary dated 10-04-20011. The Act

has been drafted in Bengali by Law Ministry, DLR has ventured to



translate it into English and the same has been ably done by Mr

Mohammad Mazibur Rahrnan, LLB (Hairs), LLM (DU), BCS

(Judicial). It is further mentioned that as per the proviso to section

56 of the new Act in the event of any conflict between Bangla Text

and the English Text, the Bangla Text shall prevail. Keeping this

provisions in view we have kept the old Arbitration Act, 1940 for

the convenience of our valued readers.

Mr MA Sattar M Cain LLB, Advocate Supreme Court has

revised the old edition for which he deserves our sincere thanks.

Our sincere thanks are also due to Mr Rahmatullah Sarker and

Mohammad Mazihur Rahman, LLB (Hons), LLM (DU), BCS

(judicial) both have taken much pains in scrutinizing the task of

making a mistake free publication. Our sincere thanks are also due

to Mr Kamal Hossain, the computer in-charge and others involved

in bringing out this publication quickly.

The possibility of inadvertent printing error can not he ruled

out. Intimations of any error or any material suggestions for all out

improvement of the publication will be very much appreciated

and be corrected to in the next edition.

We shall consider our labour amply rewarded, if the

publication is found useful to our esteemed readers.

Dhaka	 Publisher

May, 2001
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The

Arbitration Act
[I of 2001]

124th January, 2001]

Act to enact the law relating to international commercial

arbitration, recognition and enforcement of foreign arbitral

award and other arbitrations.

Whereas it is expedient and necessary to enact the law relating

to international commercial arbitration, recognition and

enforcement of foreign arhitral award and other arbitrations;

It is hereby enacted as follows

-	 Chapter I
Introductory

1. Short title, extent and commencement—(]) This Act may

he called the Arbitration Act, 2001.

(2) It extends to the whole of Bangladesh.

(3) It shall come into force on such date 1 [as the Government

shall, by notification in the official Gazzette, appoint.]

Chapter II
General Provisions

Definitions—In this Act, unless there is anything

repugnant in the subject or context,-

1. The Act came into force on the 10th day of April. 2001 vide Notification No. SRO
87-Law/2001 dated 09-04-2001 Published in Bangladesh Gazette Extraordinary dated
10-04-2001.
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[S.2

'Legal representative means a person who in law'
represents the estate of a deceased person, and
includes any person who intermeddles with the estate
of the deceased, and, where a party acts in a
representative character, the person on whom the
estate devolves on the death of the party so acting;

Court" means District Judge's Court and includes
Additional District Judge's Court appointed by the
Government for discharging the functions of District
Judge's Court under this Act through Gazette

zvv,

7\ International Commercial Arbitratio' means an
rtratn relating to disputes arising out of leg

re	 shnis, whether contractual or not, considered
as commercial	 the	 in Bangladesh
and whereFat 	 one of the parties is,—

an individual who is a national of, or habitually
resident in, any cou rother than Bangladesh; or

'
(-a b-ody corporate which is incorporated in any

country other than Bangladesh; or

individuals whosjcentr4ernentd
control is exercised in any comtryr than

iesjor

the Governmei	 country;

(d) 'Limifttion Act" means Limitation Act, 1908 (IX of 1908);

(e) "Code of Civil Procedure" means Code of Civil
Procedure, 1908 (Act V of 1908);

(f) 'Specified state' means a specified state declared by
the Government under section 47 of this Act;

(g) "Party" means a party to an arbitration agreement;

(h) "Chief Justice" means the Chief Justice' of Bangladesh;

(i) Rules" means any rules made under this Act;
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4	 Arbitration Act, 2001	 [Ss. 2-3

(j)

	

	 'Person" means a statutory or other organisations

company and association and includes partnership firm;

"Foreign arbitral award" means an award which made in

pursuance of an arbitration agreement in the territory of

any state other than Bangladesh but it does not include

awardan 	 made in the territory of a specified state.
--

"Evidence Act" means Evidence Act, 1872 (Act I of 1872);

t	 tion" means any arbitration whether or not

ministered by	 enjnstitution;

\'Arbitration agreement" means an agreement by the

parties to submit to a rb itra tion all or certain disputes

e which have arisen r which may arise between them in

contractual or no -

Cb (o)

	

	 Arbitration tribunal means a sole arbitrator or a

panel of arbitrators;

(i?) "Arbitral award means a decision made by the

tribunal on the issue in dispute;

"High Court Division" means High Court

Division of the Supreme Court of Bangladesh.

3. Scope—(1) This Act shall apply where the place of

arbitration is in Bangladesh.

(2) Notwithstanding anything contained in sub-section (1) of

this section, the provisions of sections 45, 46, and 47 shall also

apply to the arbitration if the place of that arbitration is outside

Bangladesh.

(3) This Act shall not affect any other law for the time being in

force by virtue of which certain disputes may not be submitted to

arbitration.

(4) Where any arbitration agreement is entered into before or

after the enforcement of this Act, the provisions thereof shall apply,

to the arbitration proceedings in Bangladesh relating to the dispute

arising out of that agreement.

•-1
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5	 Arbitration Act, 2001	 [Ss. 4- 5

nstction of References—(1) Where this Act, except

section 36, leaves the parties free to determine a certain issue, that-
freedom shall include the right of the parties to authorise any

person to determine that issue.

(2) Where this Act—

(a) refers to the fact that the parties have agreed or that

they may agree, or

(b) in any other way refers to an agreement of the parties,

that agreement shall include any arbitration rules

referred to in that agreement.

(3) Where this Act, other than clause (a) of sub-section 3 of

Section 35 or clause (a) 6f sub-section 2 of section 41, refers to a

claim, it shall also apply to a counter-claim, and where it refers to

a defence, it shall also apply to a defence to that counter-claim.

t

R ceipt of written communications—(1) Unless otherwise

a ree y the parties—

(a) Any written communication, notice or summons is

deemed to have been received if it is delivered to the

addressee personally or at his place of business,

habitual residence or mailing address, and

(b) If none of the places referred to in clause (a) can be

found after making a reasonable inquiry, a written

communication is deemed to have been received if it is

sent to the addresses's last known place of business,

habitual residence or mailing address by registered

letter or by any other means which provides a record

of the attempt to deliver it.

(2) The communication, notice or summons, as the case may

be, shall be deemed to have been received on the day it is so

delivered

(3) This section does not apply to written communication,

notice or summons, as the case may be, in respect of proceedings

of any judicial
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6	 Arbitration Act, 2001	 [Ss. 6- 9

<Daiver of right to object—A party who knows that—

(a) any provision of this Act from which he parties may
derogate, or

(b) Any requirement under the arbitration agreement,
has not been complied with and yet proceeds with the
arbitration without stating Is objection to such non-
compliance without undue delay or, if a time limit is
provided therefor within such period of time, shall be
deemed to have waived his right to so

7(Jurisdiction of Court in respect of matters covered by
arbitration agreement:—Notwithstanding anything contained in
any other law for the time being in force, where any of the parties
to the arbitration agreement files a legal proceedings in a Court
against the other party, no judicial authority shall hear any legal
proceedings except in so faras provided by this Act.

8. Administrative assistance—In order to facilitate the
conduct of the arbitral proceedings, the parties, or the arbitral
tribunal with the consent of the parties, may arrange for
administrative assistance by a suitable person.

Chapter III
Arbitration Agreement

/clause in a contract
iT) Firm of arbitration agreement—(1) An arbitration
a	 ent may be in the form of an arbitration

in the form of pa separate agreement

(2) An arbitration agreement shall be in writingand an
arbitration agreement shall be deemed to be in writing if it is
contained ,ij-

a documentg	 by the parties;

an exchange of letters, telex 	 msFax, E-mail or
other means ofommiicat	 which provide a
record of the agreement; or
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7	 Arbitration Act, 2001	 [SS. 9-11

(c) an exchange of statement of claim and defence in
which the c___lence of the agreement is allege by one
party and not dId_by the other.

Explanation—The reference in a contract is a document
containing an arbitration clause constitutes an arbitration
agreement if the contract is in writing and the reference is such as
to make that arbitration clause part of the contract.

rbitrabilit of the dispute—'Where any party to an
arb n agreement or any person claiming under him commences
any legal proceeidngs against any other party to the agreement or
any person claiming under him in respect of any matter agreed to be
referred to arbitration, any pay to such legal proceeidngs may, at
anytime before filing a written statement, apply to the Court before
which the proceedings are pending to refer the matter to arbitration.

\51Thereupon , the Court shall, if it is satisfied that an
arbitration agreement exists, refer the parties to arbitration and
slay the proceedings, unless the Court finds that the arbitration
agreement is void, inoperative or is incapable of determination by
arbitration.

(3) Notwithstanding that an application has been made under
sub-section (1) and that the issue is pending before the judicial
authorit an arbitration may he commenced or continued and an
arbitral award made.

/	 Chapter IV

/	 Composition of arbitral tribunal

Number of arbitrator-(1) Subject to the provisions of
X.Lub-section (3), the parties are free to determine the number of

arbitrators.

(2) Failing the determination of a number referred to in sub-
section (1) the tribunal shall consist of three arbitrators.

(3) Unless otherwise agreed by the partie, where they appoint
aneveD. numberof arbitrators, the appointed arbitrators shall

appoint an additional arbitrator who shall act as a
Chairman of the tribunal.
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.pointment of arbitrators—(1) Subject to the provisions
this Act, the parties are free to 	 çn aproccdurc for

appointing the arbitrator or arbitrators.

(2) A person of any nationality may be an arbitrator, unless
otherwiseagreed by the parties.

(3) Failing any agreement referred to in sub-section-

/

(a) in an arbitration with so1orjif the parties
fail to agree on the arbitrator within thirty days from
receipt of a request by one party from the other party
to so agree the appointment shall be made upon
request of a party-

(i) By the District Judge in case of Mbitrtion other
than international commercial arbitration; and

(ii) In case of international commercial arb,5ation

(b) In an arbitration wit'iree each party
shall appoint one arbitrator, and the two appointed
arbitrators shall appoint the third arbitrator who shall
be the Chairman of the arbitral tribunal.

(4) If the appointment procere in suection (3) applies and

(a) a party faijoi an arbitrator within thirty days
of the receipt of a reQUest to do so from the other
party; or

(b) the appointed arbitrators fail to agree on the third
arbitrator within thirty days of their appointment, the
appointment shall be made, upon the application of a
party-

(c) by the District Judexcept in case of international
commerciLrhitration; and

(d) by the Chief Justice or by ai other Judge of the
/.'Supreme Court desi gnated by the Chief Justice in case

/	 of international commercial arbitration.

-"/ (5) The third arbitrator appointed under clause (l) )f sub-
section (4) shall be the chairrnnn of the said tribunal.
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(6)11 more than one arbitrator are appointed under sub-section

(4) the District Judge, or the Chief justice or any other Judge of the

Supreme Court designated by the Chief Justice, as the case ma y be,

shall appoint one person from among the said arbitrators to be the

chairman of the arhitral tribunal.

(7) Where, under an appointment procedure agreed upon by

the parties—

(a) A party fails to act as required under such procedure; or

(b) The parties, or the arbitrators, fail to reach an

agreement under the same procedure; or

A person or any third party fails to perform any

function assigned to him under that procedure, unless

the agreement on the appointment procedure

provides other means to take the necessary measure

for securing the appointKnent,

the District Judge except in case of international

commercial arbitration and the District Judge shall

appoint the chairman of the tribunal along with the
-	 --

other arbitrators;

the Chief Justice or any Judge of the Supreme Court

designated by the Chief Justice in case of international

commercial arbitration and the Chief Justice or the

Judge of the Supreme Court as designated by the

Chief Justice shall appoint the Chairman of the

tribunal along with other arbitrators.

(8) The appointment of the arbitrator or arbitrators under sub-

sections (3),(4) and (7) shall be made within sixty days from the

receipt of the application thereof.

(9) The Chief Justice, or a Judge of the Supreme Court as

designated by the Chief Justice, or the District Judge, as the case

may be, in appointing an arbitrator under this section, shall have

due regard to any qualifications required of the arbitrator under

the agreement between the parties, and to such considerations as

are likely to secure the appointment of an independent and

impartial arbitrator.

(c)

(d)

(e)
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(10) In the case of appointment of a sole arbitrator or third

arbitrator in an international commercial arbitration, the Chief

Justice or the Judge of the Supreme Court designated by the Chief

Justice, as the case may be, may appoint an arbitrator of a

nationality other than the nationalities of the parties where the

parties belong to different nationalities.

(11) The Chief Justice or the District Judge, as the case may be,

may make such scheme as he maydeem appropriate for dealing
---------

with matters under this section.

(12) The decision under sub-sections (3) , (4) and (7) of the

Chief Justice or the Judge of the Supreme Court designated by the

Chief Justice or the District Judge, as the case may be, shall be final.

(13) The Chief Justice may entrust a Judge with the duties for a

particular case or cases or for discharging the entire duties and

may fix up the tenure of that Judge for the purposes of this section.

Explanation—In this section District Judge" means that District

Judge within whose local jurisdiction the concerned arbitration

agreement as been entered into.

Cr nds for challenge (1) When a person is requested to

ac	 t	 pointment as an arbitrator, he shall first disclose any

( circumstances likely to give rise to justifiable doubts as to his

independence or impartiality.

(2) An arbitrator, shall from the time of his appointment and

throughout the arbitral proceedings, without delay, disclose to the

parties any circumstances referred to in sub-section (1) unless they

have already been so informed by him.

(3) An arbitrator may be challenged only if circumstances exist

that give rise to justifiable doubts as to his independence or

impartiality, or he does not possess the qualifications agreed to by

the parties.

(4) A party may challenge an arbitrator appointed by him, or

il-i whose appointment he has participated, only for reasons of

which he becomes aware after the appointment has been made.
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14. Challenge procedure—(1) Subject to sub-section (6), the

parties shall he free to agree on a procedure for challenging an

arbitrator.

(2) Failing any agreement referred to in sub-section (1), a party

who intends to challenge an arbitrator shall, within thydays

after becoming aware of the circumstances referred to in sub-

sectiojJ.) of section 13, send a written statement of the reasons for

the challenge to the arhitral tribunal.

(3) Unless the arbitrator challenged under sub-section (2)

withdraws from his office or the other p.-i r ty agrees to the

challenge, the arbitral tribunal shall decide on the challenge within

- thirtv 	 from the date of filing the written statement referred to

in sub-section 2.

(4) Any party aggrieved by the decision of the arhitral tribunal

under sub-section (3), may prefer an appeal to the High Court

Division within thirty days from the date of the said decision.

(5) The High Court Division shall decide the matter within

ninety days from the7 d7ai_e on which it is filed.

(6) If a challenge under any procedure agreed upon by the

parties or under the procedures under sub-section (3) or the appeal

preferred against the decision is not successful, the arbitral

tribunal shall continue the arhitral proceedings and make an

award.

emination of arbitrator's mandate	 mandate of

ar itrar-shall terminate, if—

e it raws himself from office;

es;____

c all the parties agree on the termination of his mandatc

Z
)he is unable to perform his functions of his office or for

other reasons fails to act without undue delay and

withdraws from hs offi.or the parties agree on the

termination of his mandate.
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any arbitrator has incurred disqualifications referred to

in clause (d) of sub-section (1) fails to withdraw-
 himself from his

office and all the parties fail to agree on his termination, then on

the application by any party within the prescribed period by

rules—

(a) the District Judge, in case of other arbitrations

excepting international commercial 	 arbitration;

(h) the Chiefjusce or a Judge of the Supreme Court

designated by the Chief Justice in case of international

commercial arbitration may terminate the_ said

arbitrator.

(3) Where the parties are agreed upon, the termination shall be

enforceable by the person agreed by the parties.

(4) If an arbitrator withdraws himself from his office or where

all the parties agree on the termination of the mandate of an

arbitrator under the circumstances as referred to in clause (d) of

sub-section (1), it shall not imply acceptance of the validity of any

ground referred to in this clause OF in Sub-section (3) of section 13.

Explanation—In this section "District Judge" means that District

Judge within whose local jurisdiction the concerned arbitration

agreement has been entered into.

Substitution of an arbitrator whose mandate has been
terminated—(1) Where the mandate of an arbitrator terminates, a

substitute arbitrator shall be appointed according to the provisions

applicable to the appointment of the arbitrator whose mandate has

been terminated.

(2) In the absence of any agreement between the parties—

(a) the substitute arbitrator shall, at the discretion of the

arbitral tribunal, continue the hearings from the stage

at which the mandate of the arbitrator has been

terminated.

(h) Any order or decision of the arbitral tribunal shall not

be invalid before the termination of the mandate of an

arbitrator due to such termination.
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Chapter V
Jurisdiction of Arbi tral Tribunals

ECompetence_of arbitral tribunal to rule on its own

jurisdiction—Unless otherwise agreed by the parties, the arbitral

tribunal may rule on its own jurisdiction on any questions
including the following issues, namely—

(a) Whether there is	 jenç of a valid arbitration
agreement;

(b) Whether the arbitral Tibunal is properly _constituted;

(c) Whether the arbitration agreement is against the

public policy.

(d) Whether the arbitration agreement is incapable of

being perfonme and,

(c) What matters have been submitted to arbitration in

accordance with the arbitration of agreem.t.

18. Severability of agreement—An arbitration Agreement

which forms part of another agreement shall he deemed to

constitute a separate agreement when ruling upon the validity of

that arbitration agreement for the purpose of determining the

jurisdiction of the arbitral tribunal.

Objection as to the jurisdiction of the arbitral tribunal—

(1) An objection that the tribunal does not have jurisdiction shall

he raised not later than the submission of the statement of defence.

(2) An objection during the course of the arbitral proceeidngs

that the tribunal is exceeding the scope of its authority shall be

raised as soon as the matter alleged to be beyond the scope of its

authority is raised.

(3) The ;arbitral tribunal may in either of the cases referred to

in sub-sections (1)and (2), admit a later plea if it considers the

delay justified.

(2'
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(4) The arhitral tribunal shall decide on an objection referred to
in subsection (1) and (2) and where the arbitral tribunal takes a
decision rejecting the plea, continue with the arhitral proceedings
and make an arbitral award.

(5) A party shall not be precluded from raising such a plea
merely because that he has appointed, or participated in the
appointment of an arbitrator.

O. Powers of the High Court Division in deciding
jurisdiction —(1)
application of any of the -parties_tn the. arbitration agreement, _after
serving notice upon all other parties, determine any question as to

(2) No application undc'r this sti –hl be taken–ifl.ta -
account, unless the- High-Court-Di-vision 	 that—

(a) The determination of the 	 lion is lkel topduce
substantialingsin_cos.ts__

(b) the application	 bmitted without any delay; and

(c) there igQothrcasuiiwhyhe matter should be decided
bv the Court.

(3) The applicatksliLstate

the reasons on which the matter should he decided by the High
Court Division

(4) Unless ot ierwise agreed by the parties, where any

application is pending before
dion, the arbitral tribunal shall continue arbitration prthTgs-

and make a rbitral award.

I . Powers of the arbitration tribunal to make interim orders
Unless otherwise agreed by the parties, the arbitral tribunal

may, at the request of a party, order a party to take any interim
measure of protection as the arhitral tribunal may consider
necessary in respect of the subject-matter of the dispute, and no
appeal shall lie against this order.	 -
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(2) The arbitral tribunal may require a party to provide

connectn with a easure ordered under

sub-section (1).

(3) ND der under this section shall be passed without giving

a notice to the other parties—

Provided that the arbitral tribunal may, where it appears that the

object of taking interim measure under this section would be

decLbythe.dlay, dispense with such notice.

(4) An order of an arbitral tribunal requiring the taking of

interim measures may be enforced b y the court, on an application

made therefor, by the party requesting the taking of such interim

measures.

(5) The application filed before the Court for the enforcement

of the interim measures under sub-section (4) shall be deemed not

to be incompatible with section 7 or with the arbitration agreement

or a waiver of the agreement.

2 Settlement other than arbitration—(1) It shall not he

incomiahIe with an arbitration agreement for an arbitral tribunal to

encourage settlement of the dispute otherwise than ybitration

and, with the agreement of all the parties, the arbitral tribunal may

use mediation, conciliation any 'other procedures at any time

during the aibitral pocedings to encourage settlement.

(2) If, during arbitral proceedings, the parties settle the

dispute, the arbitral tribunal shall, if requested by the parties,

record the settlement in the form f an arbitral award on aged

terms.

(3) An arbitral award on agreed terms shall be made in

accordance with section 38 and shaH state that it is an arbitral

award on agreed terms.

(4) An arbitral award on agreed terms shall haveJbsrne

status and effect as any other arbitral award made in respect of the

-"I
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Chapter VI
onduct of Arbitral Proceedings

2 General Responsibilities of the arbitral tribunal —(1) The

/rhitrl tribunal shall deal with any of the dispute	 itteto it

fairly and iinEartially and for this urpose-

(a) each party shall be given reasonable opportunity

to present his case orally or in writing; or both, and

(b) each party shall be given reasonable opportunity to

examine all the documents and other relevant

materials filed by other party or any other person

concerned befdre the tribunal.

(2) The arhitral tribunal shall deal wilb_a dispute submitted to

it as quick as possible.

(3) The arbitral tribunal in conducting proceedings shall act

fairly and impartially in deciding prediire and evidence and in

exercising other powers conferred on it.

The arbitral tribunal not bound by the Code of Civil

/jocedure and the Evidence Act—

The arbitral tribunal shall not be bound to follow the

provisions of the ode of Civil Procedure arid the Evidence Act in
disposing of	 pute under this Act.

• ,A. 25 etermination of rules of procedure—(1) Subject to this

Act, e arhitral tribunal shall follow the procedure to be agreed on
all or any by the parties in conducting its proceedings.

(2) In the absence of any agreement as to the procedure
referred to in sub-section (:1), the arbitral tribunal shall, subject to
this Act, decide procedural and evidential matters in conducting

its proceedings.

(3) Without prejudice to the powers of the parties to include by
agreement, or of the arbitral tribunal to include, any other

procedural and evidential matters, procedural and evidential
matters include-
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(a) time and place of holding the proceedings either in

whole or in part;

(b) language of the proceedings and to supply translation

of a document concerned;

(c) written statement of claim, specimen copy of defence,

time of submission and range of amendment.

(d) publication of document and presentation thereof;

(e) the questions asked to the parties and replies thereof;

(f) written or oral evidence as to the admissibility,

relevance and weight of any materials;

(g) power of the arbitral tribunal in examining the issue of

fact and issue of law.

(h) Submission or presentation of oral or documentary

evidence.

(4) The arbitral tribunal may fix the time to enforce its orders

aid extend the time fixed by it.

%"/P1ace of arbitration—(l) The parties shall be free o arcu

the place of arbitration;

(2) Failing such agreement referred to in sub-section (1), the

place of arbitration shall he determined by the arbitral tribunal

having regard to the circumstances of the case, including the

convenience of the parties.

(3) Notwithstanding anything contained in sub-section (1), or

sub-section (2), the arbitral tribunal may, unless otherwise agreed by

the parties, meet at any place it considers appropriate for

consultation among its members, for hearing witnesses, experts or

the parties, or for inspection of documents, goods or other property.

_//2-71  of arbitral Proceedings—Unless

otherwise agreed by the parties, the proceedings shall be deemed

to have commenced if -

(a) any dispute arises where the concerned arbitration

agreement applies; and
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any party to the agreement-

(i) has received from another party to the agreement

a notice requiring *that party to refer, or to concur

in the reference of, the dispute to arbitration; or

(ii) has received from another party to the agreement

a notice requiring that party to appoint an arbitral

tribunal or to join or concur in, or ap prove Ue

appointment of, an arbitral tribunal in relation to

the dispute.

28. Consolidation of Proceedings and concurrent hearings -

(1) The parties shall be free Lo agree upon in this respect that—

(a) any arbitration proceedings shall be consolidated with

other arbitral proceedings;

(h) concurrent hearings shall be held on such terms as

may be agreed;

(2) The arbitral tribunal shall have no power to consolidate the

proceedings or concurrent hearing, unless the same is given by the

parties on agreed terms to the tribunal.

catements of claim and defence—(1) Within the period of

time determined by the tribunal, the claimant shall state the facts

supporting his claim, the points at issue and the relief or remedy

sought, and the respondent shall state his defence in respect of

these particulars, unless the parties have otherwise agreed.

(2) The parties may submit with their statements all

documents they consider to be relevant or may add a reference to

the documents or other evidence they will submit in future.

(3) Unless otherwise agreed by the parties, either party may

amend or supplement his claim or defence during the course of the

proceedings, unless the tribunal considers it inappropriate to

allow the amendment or supplement for the sake of fairness or

having regard to the delay in making it.
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30. Hearings and proceedings—(1) Unless otherwise agreed
by the parties, the tribunal shall decide whether to hold oral
hearings for the presentation of evidence or for oral argument, or
whether the proceedings shall he conducted on the basis of
documents and other materials:

Provided that the tribunal shall hold oral hearings, at an
appropriate stage of the proceedings, either on a request by a
party, or of its own motion, unless the parties have agreed that no
oral hearing shall be held.

(2) The parties shall be given sufficient advance notice of any
hearing and of any meeting of the tribunal for the purposes of
inspection of documents, goods or other property.

(3) All statements, documents or other information supplied
to, or applications made to the tribunal by one party shall be
comtnunicated to the other party, and any expert rort or
evidentiary document on which the tribunal may rely in making
its decision -shall be communicated to the parties.

A,--

^tlj

31. Legal or other representation—Unless otherwise agreed by
the parties, a party to an arhitral proceeding may be represented
in the p, dings by the lawyer or other person chosen by him.

?Jöwer to appoint experts, Legal advisers or assessors -
nless otherwise agreed by -the parties, the arbitral tribunal

may—

(a) appoint expert or le 	 adviser to report to it on
specific issues to be determined by the tribunal; and

(b) appoint assessor to assist it on tecal mattes; and

(c) require a party to give the expert, legal adviser or the
assessor, as the case may be, any relevant information
or to produce, or to provide access to, any relevant
documents, goods or other property for his inspection,

(2) Unless otherwise agreed by the parties-
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(a) if a party or the arbitral tribunal so requests, the expert,
legal adviser or the assessor, as the case may be, shall,
after delivery of his written or oral report, participate
in an oral hearing where the parties have the
opportunity to put questions to him and to present
expert witnesses in order to testify on the points at
issue.

(b) the expert, legal adviser or the assessor, as the case
may be, shall, on the request of a party, make available
to that party all documents, goods or other property in
the possession of him with which he was provided in
order to prepare his report.

(c) the parties shall be given reasonable opportunity to
comment on the report, information, opinion or advice
submitted in the tribunal by the expert, legal adviser or

ssessor.a 	 '

33. Summons to witnesses—(1) The arhitral tribunal, or a party
to the proceedings with the approval of the tribunal, may apply to
the Court for issuing summons upon any person 	 essy for
examining,	 submitting materialsappearing,pi.g
-.	 -before the tribunal for both the purposes, as the case may be, and the
Court shall issue such summons.

(2) A person shall not be compelled under any summons
issued under sub-section (1) produce
any docum nts Oor materia1s which that person codld not be
compelled to answerdice at the trial in an action before the
Court.

(3) Persons failing to attend before the tribunal in accordance
with such summons as issued under sub-secti (1), Jo mg
a yb r..default, guilty of any
contempt to the urbitral tribunal during the conduct of arbitral
proceedings, shall be subject to thelike punishments by order of
the Court( the arbitral representation of the bifäTtriburia1 as
they woul incur for the like offences in suits tried before the
Court.
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2dence before the arbitral tribunal—Unless othenvise

agreed by the parties--

(a) evidence may be given before the	 iitral tribunal

oyor in writing or by affidavit,

(b) the arbitral tribunal may administer on oath or

affirmation to witness subject to t is cnsent

Cb
35. Powers of the arbitral tribunal in 	 U! Jcfault of the

parties—(1) The parties shall be free to agree on the powers of the

arhitral tribunal in case of a party's failure to do something

necessary for the proper and expeditious conduct of the

arbitration.

(2) Where under sub-section (1) of section 29-

(a) any claimant fails to communicate his statement of

claim, the tribunal shall terminate the proceedings;

and

(b) the respondent fails to communicate his statement of

defence, the tribunal shall continue the proceedings

without treating that failure in its.lf ' i admission of

the allegations by the claimant.

(3) If the arbitral tribunal is satisfied thit Lore has been

inordinate and inexcusable delay on the part of the claimant in

pursuing his claim and that the delay—

(a) gives rise, or is likely to give rise, to a substantial risk

that it is not possible to have a fair resolution of the

issues in that claim, or

(b) has caused, or is likely to cause, serious prejudice to

the respondent, the arbitral tribunal may make an award

dismissing the claim.

(4) If without showing sufficient cause a party—

(a) fails to attend or be represented at an oral hearing of

which due notice was given, or
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(b) w here matters are to be dealt with in writing fa ils, after

due notice, to submit written evidence or make

written submissions,

The arbitral tribunal may continue the proceeidngs in the

absence of that party or, as the case may be, without any written

evidence or submissions on his behalf, and may make an award on

the basis of the evidence before it.

) If without showing sufficient cause a party fails to comply

with any order or directions of the arhitral tribunal, the arbitral

tribunal may make an order to comply with such order or

directions within such time as it may deem fit.
--

46) If a claimant fails to comply with an order of the arhitral

tribunal to provide security for costs, the arbitral tribunal may make

an award dismissing his claim.

.f (7) If a party fails to comply with any other kind of order not

referred to in any of the sub-sections of this section, then the

arbitral tribunal may—

(a) direct that the party in default shall not he entitled to

rely upon any allegation or material which was the

subject-matter of the order;

(b) draw such adverse inferences from the act of non-

compliance as the circumstances justify;

(c) proceed to an award on the basis of such materials as

have been properly provided to it; or

(d) make such order, as it thinks fit, as to the payment of

costs of the arbitration incurred in consequence of the

non-compliance.
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Chapter VII
Making of arbitral award and termination of proce?diogs

6. Rules applicable to substance of dispute—(1) The arhitral

tribunal shall decide the dispute in accordance with the rules of
law as are designated by the parties as applicable to the substance
of the dispute;

Provided that any designation by the parties of the law or legal
system of a given country shall be construed, unless otherwise
expressed, as directly referring to the substantive law of that
country.

(2) failing any designation of the law under sub-section (1) by
the parties, the jrhit ral tribunal shall appl y the rules of law it
considers to be appropriate given all the circumstances
surrounding the dispute.

(3) the arhitral tribunal shall decide in accordance with the terms
of the contract taking into account the usages of the concerned
matter, if an y, for ends of justice.

6Decision making by panel of arbitrators—(1) Unless
Zl1crwise agreed by the parties, in arbitral proceedings with more
7' than one arbitrator, any decision of the arbitral tribunal shall be

made by a majority of all its members.

(2) Notwithstanding anything contained in sub-section (1), if
authorized by the parties or all the members of the arbitral tribunal,
questions of procedure may be decided by the Chairman of the
arhitral tribunal.

/8. Form and contents of arbitral tribunal—(]) An arbitral
award shall he made in writing and shall be signed by the
arbitrator or arbitrators.

(2) In arbitral proceedings with more than one aribtrator, the
signatures of the majority of all the members of the arbitral
tribunal shall be sufficient so long as the reason for any omitted
signaturt s stated.
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(S. 38

(3) No reasons shall have to be stated by the arbitral tribunal

where the parties have agreed that no reasons are to be given, or

the award is an arbitral award on agreed terms under section 22.

(4) The arbitral award shall state its date and the place of

arbitration as determined in accordance with section 26 and the

award shall be deemed to have been made at that place.

(5) After the arbitral award is made, a copy signed by the

arbitrator or arbitrators shall be delivered to each party.

(6) Unless otherwise agreed by the parties—

(a) where and in so for as an arbitral award is for the

payment of money, the arbitral tribunal may include in

the sum for which the award is made interest, at such

rate as it deems reasonable, on the whole or any part of

money, for the whole or any part of the period between

the date on which the cause of action arouse and the

date on which the award is made.

(b) A sum directed to be paid by an arbitral award shall,

unless the award otherwise directs, carry interest at the

rate of two percent per annum which is more than the

usual Bank rate from the date of the award to the date

of payment.

Explanation—"Bank Rate under this sub-section means the

rate of interest as determined by the Bangladesh Bank from time to

time.

(7) Unless otherwise agreed by the parties—

(a) the costs of an arbitration shall be fixed by the arbitral

tribunal.

(b) the arbitral tribunal shall specify-

(i) the party entitled to costs;

(ii) the party who shall pay the costs;

(iii) the amount of costs or method of determining

that amount, and

(iv) the manner in which the costs shall be paid.
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Explanation—Under this sub-section, "arbitration costs"
includes reasonable costs relating to the fees and expenses of the
arbitrators and witnesses; legal fees and expenses,

any administration fees of the institution supervising the
arbitration and any other expenses incurred in connection with the
arbitral pro	 and the arbitral award.

tK7 . Award to be final and binding—(1)An arbitral award
,adc by an arbitral tribunal pursuant to an arbitration agreement

, shall he final and binding both on the parties and on any persons
claiming through or under them.

(2) Notwithstanding anything contained in sub-section (1), the
right of a person to challenge the arbitral award in accordance with
the provisions of this Act shall not be-affected.

0. Correction and interpretation of awards etc—(1) Within
ufteen days from the receipts of the arbitral award, unless

another period of time has been agreed upon by the parties—

(a) a party with notice to the o ther party-

(i) may request the arbitral tribunal to correcy
computation errors, any clerical or typographical
errors or any other errors of a similar nature
occurring in the award;

(ii) may request the arbitral tribunal toy_di.ib
part of the a'dwhich has not been sent to the
tribunal or if sent it does not affect the arbitral
award on the matters sent to the tribunal-

(b) if so agreed by the parties, a party with notice to the
other party, may request the arbitral tribunajgyij!,
interpretation of a part or a specific point of the
arbitral award.

(2) If the arbitral tribunal considers_ the request made under
sub-section (1) to be justified, it shall make the correction, or give
the interpretation as ihcase may be, within fourteen days from
the receipt of the re_q14,est pr where the parties agree upon the
longer period of time on the request of the arbitral tribunal, within
that agreed longer period of time.
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(3) The arbitral tribunal may correct any computation errors,

any clerical or typographical errors or any other errors of similar

nature occurring in the award referred to in clause (a) of sub-

section (1) within fourteen days from the date of the arbitral

award.

(4) Under this section any correction, modification or

interpretation, as the case may be, shall form part of the arbitral

award. //

(5) Unless otherwise agreed by the parties, a party with a

notice to the other party, may request, within fourteen days from

the receipt of the arbitral award, the arbitral tribunal to make an

additional arbitral award as to claims presented in the arhitral

proceedings but omitted from the arbitral award.

(6) If the arbitral tribunal considers the request made under

sub-section (5) to be justified, it shall make the additional arhitral

award within sixty days from the date of receipt of such request.

(7) The provisions of sections 38 and 39 shall apply to a

correction, modification or interpretation of the arbitral award or

to an additional arbitral award made under this section.

Termination of proceedings The arbitral proceedings

halI be terminated by the final arbitral award or by an order of the

arbitral tribunal under sub-section (2).

(2) The arbitral tribunal shall issue an order for the

termination of the arbitral proceedings where-

)- the claimant withdraws his claim, unless the

respondent objects to the order and the arbitral

tribunal recognises a legitimate interest on his part in

obtaining a final settlement of the dispute.

(b) the parties agree on the termination of the

proceedings; or

(c) the arbitral tribunal finds that the continuation of the

proceedings has for any other reason become

unnecessary or impossible.

) Subject to the provisions of section 40, the mandate. of the

arbitral tribunal shall terminate with the termination of the arbitral

proceedings.
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Chapter VIII

A

Recourse a ainst arbitral award

aside arbitral award1) The Court

ur set aside any arbitral award under this Act other than an award

made in an international commercial arbitration on the application of

a party within sixty days from the receipt of the award.

(2) The High Court Division may set aside any arbitral award

made in an international commercial arbitration held in

Bangladesh on the application of a party withinsixty days from

the rec4t of the award.

Grounds for setting aside arbitral tribunal—(1) An

I' rawu-d may be set aside if—

(a)/ the party making the application furnishes proof

/	 that-

(i) a party to the arbirtration agreement was under

some incapacity;

(ii) The arbitration agreement i5 not valid under the

law to which the parties have subjected it;.

(iii) the party making the application was not given

propecjiotice of the appointment of an arbitrator

or of the bitral proceedings or was otherwise

unable due to some reasonable causes to present

his case.

(iv) the arbitral award deals with a dispu.

contemplated by or not 	 withinthe terms of

the submission to arbitration, or it contains

decision on matters beyond the scope of the

submission to arbitration1

Provided that, if the decisions on matters

submitted to arbitration can be separated from

those not so submitted, only that part of the

arbitral award which contains decisions on

matters not submitted to arbitration may be set

aside;
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(v) the composition of the arbitral tribunal or the

arbitral procedure was not in accordance with the

agreement of the parties, unless such agreement

was in conflict with the provisions of this Act, or,

in the absence of such agreement, was not in

accordance with the provisions of this Act.

the court or the High Court Division, as the case may

be, is satisfied that-

(i) the subject matter of the dispute is not capable_of

settlement by the arbitration under the law for the

time being in force in Bangladesh;

(ii) the arbitral award is prima fcie opposed to the

law for the time being in force in Bangladesh;

(iii) the arbitral award is in conflict with the public

policy of Bangladesh or

(iv) the arbitral award is induced or affected by fraud
or

(2) Where an application is made to set aside an award, the

court or the High Court Division, as the case may be, may order

that any money payable by the award shall be deposited in the

Court or the High Court Division, as the case may he, or otherwise

secured pending the determination of the application.

Explanation—The expression "Court', in this section means the Court

within the local limits of whose jurisdiction the arbitral award has been

finally made and signed.

Chapter-IX
Enforcement of arbitral awards

- .i ,• 4	 V ¼2

Enforcement of arbitral award—Where the time for

-in application to set aside the arbitFal award under section

f 42 has expired, or such application having been made, it has been

refused, the award shall be enforced under the Code of Civil

Procedure, in the same manner as if it were a decree of the Court.

Explanation—The expression 'Court", in this section means the

Court within the local limits of whose jurisdiction the arbitrá

awared has been finally made and signed.

7
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Chapter X
Recognition and enforcement of certain foreign

Ile	 arbitral awards

At

f/
ecognition and enforcement of Foreign arbitral

Notwithstanding anything contained in any law for
the time being in force, subjJect to the provisions of section 46-

(a) (any foreign award which would be enforceable shall
be treated as binding for all purposes on the persons
as between whom it was mad)-and may accordingly
be relied on by any of those persons by way of
defence, set of or otherwise in any legal proceedings in
Bangladesh.

(b) a foreign arbitrl award shalj, on the, application being
- made to it by any party, be enforce d b execution

the	 iit under the Code of CiviTTrocedu in the
ame rnam\er as if it were a decre2LjhCour

X.

Zbe

pplication for the execution of a foreign arbitral award
smpanied by—

the original	 award 	 a copythreoL4u1y
authenticated in-themannerresuired by The law of the
country in which it was made.

the o^^mz _^emznt r arbitratio)-or a duly

certified copy thereof; and

such evidence as may be necessary to prove that the
award is a foreign award.

(3) If the award or agreement to be produced under sub-
section (2)is in English or in any other	 excepting
Bangla, the party seeking to enforce th e 	under sub-section
( 1 ), shall  a translation into English certified as corrç..by
a diplomatic or consular agent of the country to which that party
belong)Tr certified as correct in such other manner as may be
sufficient according to the law in force in Bangladesh.

(a)
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Explanation—The expression Court' shall mean the District

Judges Court exercising the jurisdiction within the district of Dhaka
for the purpossof this section.

rounds for refusing recognition or execution of foreign
1 awards—(1) Recognition or execution of foreign arbi

award may be refused only on the following grounds, namely—

(a) if the party against whom it is invoked furnishes proof
to the Court that—

party to the arbitration agreement was under
some incapacity,

arbitration agreement is not valid under the
law to which the parties have subjected it;

(iii) the party against whom the award is invoked was
not given proper notice of the appointment of the
arbitrator or of the arbitral proceedings or was

otherwise unable due to some reasonable causes
to present his case; or

(iv) the concerned foreign arbitral award contains

decisions on matters beyond the scope of the
submission to arbitration

Provided that, if the decisions on matters
submitted to arbitration can be separated from

those not so submitted, that part of the award
which contains decisions on matters submitted to

arbitration may be recognised and enforced.

(v) 44e CaMposi6cn of the arbitral tribunal or the
arbitral procedure was notincordnce with the

agreement of the parties or, failing such
agreement, was not in accordance with the law of

the country where the arbitration took place.

(vi) the award has not yet become binding on the

parties, or has been set aside or suspended by a

competent authority of the country in which, or
under the law of which, that award was made; or
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(b) the court in which recognition or execution ot
foreign arbitral award is sought, finds that-

(i) the subject matter of the dispute is not capable of
settlement by arbitration under the—law—for—the
time being in force in Bangladesh; or

(ii) the recognition and execution of the foreign
arbitral award is in conflict with the public policy
of Bangladesh.

(2) If an application for the setting aside or suspension of the
enforcement of the foreign arbitral award has been made to a
competent authority referred to in sub-clause (e) of clause (a) of
sub-section (1) the Court may, if it considers it proper, adjourn the
decision on the enforcement of the foreign arbitral award and may
also, on the application of the party claiming enforcement of the
foreign award, order the other party to give suitable security.

47. Power of Government to declare specified state —For the
purposes of this chapter, the Government may, by notification in
the official Gazette, declare a state as a specified state.

Chapter-NI
Appeals

Ai p —An appeal shall lie from the following orders of
urt , (the Appellate Division, namely—

setting aside or refusing to set aside an arbitral award

4ruder sub-section (1) of section 42.

sing to enforce the arbitral award under section 44.

(c),/' refusing to recognize or frnforce any foreign arbitral
award under section
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Chapter XI!

/	 Miscellaneous

/49. Deposit of costs etc—(l)The arbitral tribural may fix the
icount of the deposit as an advance for the costs referred to in

(sib-section (7) of section 38, which it expects will be incurred in
respect of the claim submitted to it:

Provided that where, apart from the claim, a counter-claim has
been submitted to the arhitral tribunal, it may fix separate amount
of deposit for the claim and counter-claim.

(2) The deposit referred to in sub-section (1) shall be payable
in equal shares by the parties:

Provided that where one party fails to pay his share of the
deposit, the other party may pay that share:

Provided further that where the other party also does not pay the

aforesaid share in respect of the claim or the counter-claim, the
arbitral tribunal may terminate the arhitral proceedings in respect of
such claim or counter claim or refuse to make an award to the parties.

(3) Upon termination of the arbitral proceedings, the arbitral
tribunal shall render an accounting to the parties of the deposits
received and shall return any unexpended balance to the party or
part̂ies, a
	 case may be.

50. Dispute as to arbitrator's remuneration or costs— (1) If in
any case an arbit ri I !ifl o deliver its award except on

payment of the costs demandeyJ. , the court may, on an
application in this behalf, order that—

(a) the arbitral tribunal shall deliver the award to the
applicant on payment into court by the apfnt of
the costs demanded, and

(b) The Court iiu1L.Qfter such inquiry, if any, as it thinks

jiL...fu rther order that out of the money so paid into

Court there shall be paid to the arbitral tribunal by
way of such sum as the court may consider -
reasonble and that the balance of the money if any,
shall be refunded to the applicant.
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(2) An application under sub-section (1) may be made by any

party under the fees demanded have been fixed by written

agreement between him and the arbitrall and the tribunal

shall be entitled to appear and be heard on any such application.

(3) The Court may make such orders as it thinks fit respecting

the costs of the arbitration where any question arises respecting

such costs and the arbitral award contains no sufficiept provision

concerning them.

(4) Subject to the provisions of sub-section (1) and to any

provision to the contrary in the arbitration agreement, the arbitral

tribunal shall have a lien on the arbitral award for any unpaid
J

costs of the arbitration./

/Arbitration agreement not to be discharged by death of

par ies there to—(1) Unless otherwise agreed by the parties—

(a) an arbitration agreement shall not be discharged by

the death of any party thereto, but shall in such event

be enforceable by or against the legal representative of

the deceased.

(b) the mandate of an arbitrator shall not be affected by

the death of any party by whom he was appointed.

(2) Nothing in this section shall affect the operation of any law

by virtue of which any right of action is extinguished by the death

of a person.

'4^
52. Provision in case of bankruptcy—(1) Where it is provided

by a term in a contract to which an insolvent is a party that any

dispute arising thereout or in connection therewith shall be

submitted to arbitration, the said term shall, if the receiver adopts

the contract, be enforceable by or against him so far as it relates to

any such dispute.
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£I

(2) Where a person who has been adjudged an insolvent had,

before the commencement of the insolvency proceedings, become

a party to an arbitration agreement, and any matter to which the

agreement applies is required to be determined in connection with,

or for the purpoes of, the bankruptcy proceedings,

(a) then, if the case is one to which sub-section (1) doesnot

apply, any other party or the receiver may apply to the

judicial authority having jurisdiction in the

bankruptcy proceedings for an order directing that the

matter in question shall be submitted to arbitration in

accordance with the arbitration agreement; and

(b) the Bankruptcy Court may, if it is of opinion that,

having regard to all the circumstances of the case, the

matter ought to he determined by arbitration, make an

order accordingly.

Explanation—In this section "Bankruptcy Act' means

"Bankruptcy Act" 1997 (Act No. X of 1997) and 'Receiver" means

the receiver as explained in Clause (4) of section 2 of the

Bankruptcy Act.

53. Jurisdiction—Notwithstanding anything contained

elsewhere in this Act, or in any other law for the time being in

force, where with respect to an arbitration agreement any

application under this Act has been made in a Court—

(a) that court alone shall have jurisdiction over the arbitral

proceedings, and

(b) all subsequent applications arising out of that

agreement and the arbitral proceedings shall be made

in that court and in no other court.

54. Application of this Act to other laws providing for
arbitration—Nothing of this Act shall apply to the Industrial

Relations Ordinance, 1969 OUII of 1969) or to under any other

law making special provisions for arbitration.
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55. Limitations—(1) subject to the provisions of this Act, the
Limitation Act, shall apply to arbitrations under this Act as they
apply to proceedings in Court.

(2) For the purposes of this section and the Limitation Act, an
arbitration shall be deemed to have commenced on the date
referred in section 27.

(3) Where an arbitration agreement to submit future disputes
to arbitration provided that any claim to which the agreement
applies shall be barred unless some step to commence arbitral
proceedings is taken within a time fixed by the agreement, the
court may, on such terms, if any, as the justice of the case may
require, extend the time for such period as it thinks proper.

(4) Where the court orders that an arbitral award be set aside,
the period between the commencement of the arbitration and the
date of the order of the court shall be excluded in computing the
time prescribed by the Limitation Act.

56. Publication of a text in English—After the commence-
ment of this Act, the Government shall, by notification in the
official Gazette, publish an Authentic text in English which shall be
known as the Authentic English Text, of this Act:

Provided that in the event of any conflict)ween this Act and
the English text, this Act shall prevai//

Chapter XIII
Supplementary Provisions

57. Power of the Government to make rules—Subject to the
provisions of section 58, the Government may, by notification in the
official Gazette, make rules for carrying out the provisions of this Act.
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58. Power of the Supreme Court to make rules in certain

cases—The Supreme Court may, with the approval of the President,

make rules consistent with this Act, for regulating the proceedings

of the High Court Division or the Court under this Act.

Chapter XIV
Repeals and Savings

59. Repeal and savings—(1) The Arbitration (Protocol and

Convention) Act, 1937, The Arbitration Act, 1940, hereinafter

mentioned as Acts, are hereby repealed.

(2) Notwithstanding such repeal, the provisions of the enactments

as referred to in sub section (1) shall apply to all arbitral proceedings

which commenced before this Act came into force unless otherwise

agreed by the parties, as if this Act were not promulgated.
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