Chapter VIII

ESTOPPEL

115. Estoppel —When one person has, by his declaration, act or
omission, intentionally caused or permitted another person to
believe a thing to be true and to act upon such belief, neither he nor
his representative shall be allowed, in any suit or proceeding
between himself and such person or his representative, to deny the
truth of that thing.

Illustrations

A intentionally and falsely leads B to believe that certain land belongs to A,
and thereby induces B to buy and pay for it.

The land afterwards becomes the property of A, and A seeks to set aside the
sale on the ground that, at the time of the sale, he had no title. He must not be
allowed to prove his want of title.

Case Law

Section 115—Kinds—explained—There is a class of estoppel which seems
to be intermediate between estoppel by record and estoppel in pais. The rule is
that a party cannot, after taking an advantage under an order, be heard to show
that it is invalid and ask for setting it aside or to set up to the prejudice of persons,
who have relied upon it, a case inconsistent with that upon which it was
founded., That rule covers cases inter parties only. Such a party will not also be
allowed to go behind an order made in ignorance of the true facts to the prejudice
of third parties who have acted on it. Lal Khan vs. Allah Ditta PLD 1950 Lahore
196; PLR 1950 Lahore 273.

Section 115—Property bought on giving out that it was for building a
school—Other people acting on that understanding—Property cannot be
dedicated for any other purpose. Muhammad Indad Ullah. AIR 1946 Allahabad
468.
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Section 115—Admission made by mistake—All other parties under same
mistake—No estoppel. Kochuri PLD 1947 PC 344.

Section 115—Estoppel by representation when effective. Section deals with
the doctrine of estoppel by representation. The words used in the section are
declaration, act or omission which are included within the word representation.
The meaning has been made perfectly clear by the use of those words. The
declaration *t or omission, must be clear, definite, unambiguous and

.'‘Radhasyam Gope PLD 1957 Dacca 184.

ction  115—Estoppel—Principle explained—The principle which is
corporated in section 115 of the Evidence Act is a simple and equitable
doctrine which lays down that if a person has acted to his detriment or altered his
position on the basis of any declaration, act or omission of another person. that
other person will not be allowed in any suit or proceedings between himself and
the other person or his representative to go back upon it to the detriment of the
opposite party. Muhammad Yunus vs. Muhammad Ismail PLD 1959 (WP)
Karachi 755 (DB). —

Section 115—Feeding the grant by estoppel—What is?

The doctrine of feeding the grant by estoppel which appears as the solitary
illustration to section 115 of the Evidence Act and in section 43 of the Transfer
of Property Act is based on the ground that if a person, for value received.
conveys what he does not own but subsequently he acquires the title which he
conveyed, then the transferee can enforce the conveyance against him. Ghulam
Muhammad Shah vs. Fateh Mohd. 7 DLR (FC) 71.

Section 115—Principle governing estoppel—The doctrine of estoppel rests
upon the principle that the person invoking it has relied upon a declaration, act, or
omission of another person and has thereby been induced to change his position to
his djyéﬂt. Lal Khan PLD 1950 Lahore 196; PLR 1950 Lahore 273,

ection 115—Estoppel does not create a cause of action unless the conduct
of the representer amounts to fraud or constitutes a contract. A mere statement of
intention does not create any estoppel. 12 DLR (SC) 246.

Section 115—Estoppel against statute—Whether a candidate who has been
declared Chairman by Notification in the Official Gazette has created an estoppel
against statute by his subsequent conduct. Hazrar Ali vs Election Commission 41
DLR 486.

Section 115—Applicability of the principle—Facts and circumstances of
the case warrant applicability of this principle—Corporation will be estopped



S. 115] Estoppel 337

from accepting the petitioner's resignation. M A Mannan vs. Biman Bangladesh
Airlines 41 DLR 318.

Section 115—Tenant building with the consent of landlord—Landlord
cannot eject him from land. Shubrati AIR (33) 1946 Allahabad 403.

Section 115—Scope—Not applicable to plea of fact to be proved before
statue becomes applicable. § Nan Singh AIR (33) 1946 Lahore 73.

(Section 115—University permitting student to take examination—
Permission against law>—No estoppel against University cancelling the
permission. Warisali Khan PLD 1956 (WP) Karachi 155.

Section 115—Sale-deed, recitals in—Cannot cause estoppel between
presumption and party to sale-deed. Lal Khan PLD 1950 Lahore 196; PLR 1950
Lahore 273.

Section 115—As shown in the sale-deed the property sold was agricultural
land. It was contended that both the seller and the purchaser looked upon the
property as a piece of agricultural land and as such the evidence that the land in
question was anything other than agricultural land cannot be accepted and the
purchaser cannot be estopped from showing the real nature of user of the land in
question by means of other evidence. The principle of estoppel as enunciated in
section 115 of the Evidence Act, cannot stand in the way of the purchaser giving
other evidence to show the real nature or character of the land. The recitals in the
document are undoubtedly a kind of evidence. But by themselves those recitals
cannot stop the purchaser from giving other evidence. Athar Ali vs. Abdul Taher

PLD 1961 Dacca 349; 2 DLR 758.
tction 115—Recitals in deed—Not to operate as estoppel between a party

to deed and a third party.

A recital in a deed cannot operate as estoppel between a party to the deed
and a third party. Lal Khan PLD 1950 Lahore 196; PLR 1950 Lahore 273.

Section 115—There is no room for any application of the doctrine of
estoppel outside the provisions of section 115 of the Indian Evidence Act in this
country. Lal Khan PLD 1950 Lahore 196; PLR 1950 Lahore 273.

Section 115—Waiver—When may be inferred—Party must know about its
right. Manak Lal PLD 1957 SC (Ind.) 346.

Section 115—Estoppel in criminal case—The rule is that where an
authority is permitted by law to function only once and communicates to the

Court that it has functioned in a particular way it will not be permitted by the
Evi-43
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Court to say that subsequently it functioned in a different manner as it
subsequently did. This rule which insists on finality and consistency in litigation
is not estoppel as enacted in section 115 of the Evidence Act which only applies
to civil cases, but is much wider in its scope and application than mere estoppel
within the meaning to the words in section 115 of Evidence Act. Sultan Md
(1955) 7 DLR (FC) 78.

Section 115—Deed of relinquishment executed for consideration : Courts
of justice are also Courts of enquiry in this country, and if a deed of
relinquishment is executed for consideration of which the executant has taken the
benefit, there is no reason why in appropriate cases such an agreement should not
be equitably enforced, in the absence of any statutory prohibition. Quamaruddin
vs Aisha Bibi 8 DLR WP 86.

Section 115—Judgment-debtor in a money decree entering into a contract
with a third party whereby the latter undertakes to pay the decretal dues of the
Judgment-debtor to the decree-holder. In executing the decree, the decree-holder
cannot proceed against the third party as he is not the legal representative of the
Judgment-debtor. There are, however, certain exceptions to this general rule.
Sajjdul Hugq vs Sultan Hassan 11 DLR 293.

Section 115—Estoppel, doctrine of—In order to feed an estoppel, the
representation i.e., a party's declaration, act or omission, must be clear, definite,
unambiguous and unequivocal and that the person making the representation
should so conduct himself that a reasonable man would take the representation
to be true and believe that it was meant that he should act upon it. 6 PLR (Dac)
181.

Section 115—Estoppel arises in cases of pre-emption where notice is given
to co-sharer under section 26C BT Act: So far as the question of pre-emption is
concerned, estoppel can arise when a person purchases a property describing it
as an occupancy holding and notice is given to the co-sharer tenant under section
26C of the BT Act, and on the faith of that representation contained in the notice
the co-sharer tenants apply for pre-emption under section 26F of the Bengal
Tenancy Act. Afran Ali Sheikh vs. Ead Ali Talukder 14 DLR 791,

Section  115—Principle of feeding the estoppel—When any one
fraudulently or erroneously transfers certain immovable properties in which he
had no interest at the time of such transfer, but the transferor subsequently
acquired an interest in the said immovable property, the benefit of such
subsequent acquisition will go to the transferee on the principle of feeding the
estoppel. 8 PLR (Dac) 959.
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Section 115—Purchaser not estopped from showing the real nature of the
land by other evidence—Evidentiary value of recital in the document—
Purchaser cannot be estopped from showing the real nature of user of the land in
question by means of other evidence. The principle of estoppel as enunciated in
section 115 of the Evidence Act, cannot stand in the way of purchaser giving
other evidence to show the real nature or character of the land. The recitals in the
document are undoubtedly a kind of evidence but by themselves those recitals
cannot stop the purchaser from giving other evidence. Athar Ali vs. Abdul Taher
Bhuiya 12 DLR 758.

Section 115—Estoppel against statute—No estoppel against statute—The
Court is bound to act as required when the provision of an Act are brought to its
notice—No question of res judicata. Jenendra Ch. Majumdar vs. Dhirendra Ch.
Saha 8 DLR 170.

Section 115—Estoppel or waiver—Necessary ingredients for establishing
estoppel or waiver—Principle to follow in commercial transaction—To establish
a case of waiver or estoppel it is necessary to show that the party alleged to have
waived its rights had acted in such manner as to lead the other side to believe that
such rights will not be enforced or will be kept in suspense or abeyance for some
particular time. A mere gratuitous indulgence shown in not enforcing strictly
one's legal rights for a brief period cannot give rise to the inference that the rights
have been abandoned for all times. Ocean Industries Ltd. vs Industrial
Development Bank 18 DLR (SC) 355.

Section 115—There cannot be any acquiescence without full knowledge
both of the right infringed and of the acts which constitute the infringement.
Haque Bros vs Shamsul Hug 39 DLR 290.

Section 115—Estoppel will come into play if description of property going
to be sold is set forth in notice under Order 21, rule 66(2) CPC : An argument
based on estoppel may have been put forward against the judgment-debtors if
there was description of property in the notice issued under Order 21, rule 66(2)
CP Code as to bring it to their notice that property other than what they regarded
as covered by the decree was going to be sold. Manzoor Jahan vs. Haji Hussain
Bakhsh 18 DLR (SC) 347.

Section 115—Estoppel—Does not operate to extinguish rights—Merely
operates as bar to suits—Estoppel operates as a bar to suit; it does not however

operate to extinguish a right. Estoppel deals with questions of fact and not
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questions of right. In other words, there is no general rule that a man is estopped
from asserting his right which he said he will not assert, though it may be that a
man who agrees not to assert a right may in certain circumstances be bound by
his agreement. The latter case, however, is of relinquishment of right which is a
contractual act and as such must be distinguished from mere estoppel.
Qutubuddin vs. Muhammad Siddigue, (1269) PLD (Lahore) 418.

Section 115—Kabuliyat (creating a tenancy) executed after coming into
force of section 75A (SA & T Act) is hit by its provision : Before the High Court
question arose, whether the Kabuliyat executed after coming into force of section
75A of the Act was hit by its provision and, on the order hand, whether the suit
was barred by estoppel.

Held : The Kabuliyat is null and void being hit by the provision of section
75A of the Act. Section 75A being a statute there can be no estoppel against a
statute under certain circumstances as in the present case where the Kabuliyat is
shown to be tainted with illegality. Sree Sudhir Chandra Saha vs Heirs of late
Jan Mahmud Sirker, 21 DLR 429,

Section 115—An invalid transfer cannot be validated by recourse to the
doctrine of estoppel. Vendee not being the transferee himself is not estopped
from impeaching the validity of sale-deed executed in his favour by the vendor.
Meher Chand Banu vs Salimullah, 22 DLR 316.

Section 115—Estoppel—Right of representation in matter of succession—
Mere silence or failure to object to attestation of mutation—Does not necessarily

amount to intentional representation.

To estop a person from asserting his right, it is necessary to prove that he had
made representation intentionally to another person. Mere silence or failure to
object may not amount to intentional representation in every case. Quiubuddin vs
Mohd Siddique, (]9(?9)/PLD (Lahore) 418.

~\<~Secti0n ‘de‘%Estoppel—When cannot be invoked in case of a statute
énjoining doing of a particular act: In case of a statute enacted for the benefit of
a section of the public, i.e. on grounds of public policy where the statute imposes
a duty of a positive kind for the doing of the very act which the party suing seeks
to do, it is not open to the opposite party to set up an estoppel to prevent it. In
this case the rule of estoppel was allowed to prevail over the statute because it
appeared that if the rule was allowed to prevail it would defeat the public policy
of the State. Matira Bewa & others vs Sree Sudhir Chandra Saha & others 35

DLR 56.
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Q%%ection 115—No estoppel against statute—When not operative. The rule
that there is no estoppel against the statute shall apply when the invocation of the
principle will defeat the public policy behind the statute. The general rule is that
no man can take advantage of his own wrong and to this general rule, the rule
that there is no estoppel against the statute is an exception but this rule of
exception is attracted only when the invocation of the principle of estoppel will
defeat the public policy behind a statute. Marria Bewa & others vs Sree Sudhir
Chandra Shaha & others 35 DLR 56.

Section 115—Plaintiff having voluntarily leased out their lands ‘in
contravention of the law could not now turn and say that the lease is null and void
and seek recovery of possession of their property on that basis. Matria Bewa &
others vs Sree Sudhir Chandra Saha & others. 35 DLR 56.

Section 115—Fishery—Lease of—Appellant society could not show any
infringement of statutory rules in creating lease of fishery—No question of
estoppel arises against Government either quasi or promissory. Haruni
Fishermen's Co-operative Society vs Md Ebadat Ali & others 40 DLR (AD)
266.

Section 115—According to the modern sense of the term, estoppel in pais
has been said to arise, firstly, from agreement or contract; secondly,
independently of contract from act or conduct of misrepresentation which has
induced a change of position in accordance with the real or apparent intentions
of the party against whom the estoppel is alleged. West Punjab Government vs
Akbar Ali PLD 1952 L 430.

Section 115—The representation must have been acted upon to the
detriment of the representee—The main question, in determining whether
estoppel has been occasioned, is whether the representation has caused the
person to whom it has been made to act on the faith of it, Sarar Chandra Dey vs
Gopal Chunder Lala, 19 A 203; Ranbir Karan Sing vs Jogindra Chandra
Bhatiachariji, 1940 AIR (All) 134;' Jethibai vs Chhabildas Donngarsi, 1935 AIR
142; Jonh Agabog Vertannes vs James Golder Robinson, 1927 AIR (PC) 151,
156.

Section 115—Mere signature of a party on an award does not necessarily
estop him from disputing its correctness. Gunnu Meah vs A Rahinan, 1929 AIR
R 166; Manohar Lal vs Amano, 1924 N 14.
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Section 115—No one can take advantage of his own fraud invoking the
principle that there is no estoppel against statute, The rule is attracted only when
its invocation will defeat the public policy behind the statute. Sree Sudhir Ch
Saha vs Matira Bewa; 1986 BLD (AD) 182.

Section 115—Plaintiff's karasha right sold in auction—Defendants
claiming Kol Karasha right setting aside the auction sale under section 174 (3)
BT Act impleading the Plaintiff—Plaintiff not disputing in the proceeding
defendant's Kol-Karsha. He is estopped to deny defendant's Kol Karsha. Sunil
Kumar Biswas vs Muhammad Idris; 1981 BLD (AD) 367(b); 5 BSCR 203.

Section  115—Litigation concluded by compromise decree. As
consideration for compromise defendant gave up his claim—Subsequent suit for
the claim barred by estoppel. Abdul Mujib Choudhury vs Syed Abdul Mutalib;
1981 BLD 464.

Section 115—No estoppel against statute' is an exception to the general rule
that no man can take advantage of his own wrong. Plea of estoppel would be
available to bar investigation of question of fact. It shall not apply when it defeats
public policy behind a statute. Matira Bewa vs Sree Sudhir Ch Shaha; 1982 BLD
148.

Section 115—Promissory estoppel—government not immune from
applicability of the doctrine of promissory estoppel and cannot repudiate a
promise made by it. Sharping Matshajibi Samabaya Samity vs Bangladesh; 1982
BLD 1889.

Section 115—In pre-emption case—When the pre-emptor negotiates the
sale or the facts are such that his acquiescence can be safely concluded he is
estopped and his conduct will be a bar though he filed the case within time.
Moulana Abdul Karim vs Nurjahan Begum; 1986 BLD 125.

™ ion 115—Notification exempting duty and tax—Legality of subsequent
notification and question of estoppel—The notification under section 19 was
issued without any condition excepting the "terms and conditions.”
therein. Subsequent notification taking away exemptions can have no operation
when a right had vested in the importer. The importer having acted upon the
assurance given, the Government cannot retrace its steps and ask for duty at the
rate mentioned in the subsequent notification. This is clearly a case of estoppel,
the well-settled principle of promissory estoppel. Collector of Customs,
Chirtagong vs A Hannan 42 DLR (AD) 167.
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Section 115—Consent Decree—Limitation and Estoppel—Plaintiffs elected
to give up all the reliefs prayed for in the suit and to limit their prayer, by
amendment, to a declaration that they are the sole legal heirs of the loanee. On
understanding with the plaintiffs, the defendants neither opposed the amendment
nor advanced any argument. Since the plaintiffs elected to relinquish all reliefs
except the one for saving the suit from limitation and to secure some benefits for
themselves, they are bound by the principle of estoppel and cannot be allowed to
argue for the same reliefs which they had voluntarily abandoned. The decree
obtained by them being based on understanding and consent of the parties, they
are not permitted to take any appeal from such consent decree. On the same
principle the defendant is also barred from preferring any appeal from the High
Court Division's judgment. Parveen Banu vs BHBFC 42 DLR (AD) 234.

Section 115—Ordering retirement from service after the petitioners
rendered 12 years' uninterrupted service—Admittedly the appointment of
petitioners was made by the then Chairman of the Pourashava, a competent
authority and since they joined services on the basis thereof and rendered 12
years of uninterrupted service, their appointment cannot now be said to be made
irregularly. If any irregularity was there initially, it has been cured. After they
were confirmed following probation of 2 years under the rules their services
cannot be terminated arbitrarily in the manner as done by the impugned letter.
The grounds of redundancy on which the petitioners have been retired is a
colourable exercise of power. The respondent is therefore directed to reinstate the
petitioners and pay them arrear salaries as claimed. Kanaklata Halder vs Barisal
Pourashava 42 DLR 533,

Section 115 —estoppel—It is true the plaint refers to defendant's petition for
some amendment in Commissioner's report relating to the decree in an earlier
suit and her serious objection to such amendment and yet she has herself assailed
the same decree in the later suit. This attracts the principle not of res judicata but
of estoppel which means that a person shall not be allowed to say one thing at
one time and the opposite of it at another time. Nannu Miah vs Peer Banu Bibi
43 DLR 526.

Section 115—Estoppel—It binds heirs—The plaintiff is claiming interest in
the property by inheritance through his father. If his father had accepted the title
of the defendants as tenants of the property, his father would be estopped from
challenging the title of his landlord, and if his father would be estopped the
plaintiff would also be bound by the said estoppel as estoppel binds heirs. Bazlur
Rahman vs Sadu Mia 45 DLR 391.



344 Evidence Act [S. 115

Seciton 115—Mere offer and decline to offer do not constitute any waiver
in law in order to act as an estoppel to deny preemption. Kamaluddin and others
vs Md Abdul Aziz and others 56 DLR 485.

Section 115—There can be no estoppel where the truth is known to both
parties. Sarafat Hossain vs Dr Islamuddin 45 DLR 724.

Section 115—Waiver—Estoppel—An officer of Parjatan Corporation
challenging the order retiring her from service before the age of superannuation
cannot be said to have waived her rights and accepted the order just for the
reason that she had accepted the gratuity money available to her. Hasina Mawla
vs Patjatan Corparation 45 DLR 112.

Section 115—Estoppel & Acquiescence—Having induced the appellants to
permit him to retire from service, the respondent cannot be heard to say they had
no power to relieve him. Even if the appellants' action was not sanctioned by law,
he cannot be the person to make any grievance of it, because he wanted a
beneficial order in his favour and the applellants had only obliged him.
Bangladesh Parjatan Corporation represented by its Chairman and others vs
Mofizur Rahman and another 46 DLR (AD) 46.

Section 115—The equable principle of estoppel debars the plaintiff from
recovering possession of the suit land from the delendants as they made
substantial improvement of the land, although belore acquiring title by adverse
possession. Renupada Chakraborty vs Kurian Ullah and others 46 DLR 532.

Section 115—Estoppel—The Railway being a part of the Government, the
Government or any of its Ministry is estopped from challenging the validity of
the contract concluded with the plaintill. Pronab Kumar Chakraborty and others
vs Bangladesh and others 46 DLR 2068.

Section 115—Estoppel—Partition is an equitable relief—Plaintitffs having
abandoned their claim in respect of part of the suit property and the same having
been acted upon they are estopped from giving a go by to the compromise to the
prejudice of the compromising defendants. Mayurer Nessa and others vs Julekha
Khatoon and others 47 DLR 26.

Section 115—Acceptance of pensionary benefits under compelling
circumstances of the present case cannot be accepted as estoppel. Jahangir Kabir
(Md) vs Bangladesh 48 DLR (AD) 156.

Section 115—1It is clear that unless the defendant's position is changed or
altered due to the representation made by the plaintiff, there will be no
application of the doctrine of estoppel. Abdur Rahman vs Tazlul Karim Sikdar
and others 48 DLR 361.
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Section 115—Promissory estoppel—Though the tenant failed to pay rent
within due date and became technically a defaulter, the receipt of Salami, a
practice recognised in the agreement between the parties, can be taken as a
promissory estoppel debarring the landlord to go beyond the terms of the
agreement, Munshi Amiruddin Ahmed vs Begum Shamsun Nahar 48 DLR 21.

Section 115—When a party is fully aware of the wording of the abritration
clause, and upto the time of submission of award no objection is raised as to the
jurisdiction of the arbitrator the party must be estopped from raising such a plea
after the pronouncement of the award. Bangladesh Water Development Board
and others vs Progati Prakaushali and another 49 DLR 335.

Section 115—The plaintiff never abandoned his claim of ownership nor the
defendants were misled by his prayer for an annual lease so as to change or alter
their position to their detriment and the prayer for temporary lease being
obviously under protest the doctrine of estoppel or waiver has no manner of
application in the present case. Dayal Chandra Mondal and others vs Assistant
Custodian Vested and Non-Resident Properties (L&B) and others 50 DLR 186.

Section 115—Before a party could be barred by the principles of estoppel,
waiver and acquiescence it must be established that the opposite party acted
bonafide on the clear, definite and unambiguous representation made by his
adversary and that the opposite party has altered position in pursuance thereof.
Moslem Ahmed Sarker (Md) alias Muslim Ahmed vs Abdul Khaleque and others
50 DLR 616.

Section 115—Right of pre-emption which is a statutory right cannot be
given up or taken away or waived by mere allegation that the pre-emptor was
present in the sub-registrar’s office at the time of execution and registration of
the deed in question. Abdus Sobhan Sheikh vs Kazi Moulana Jabedullah and
others 52 DLR 289.

Section 115—By attestation to deed Exhibit A(2) the Aplaintiff cannot be held
to have knowledge of the contents of the deed in order to be estopped under
section 115 of the Evidence Act. Wahida Begum vs Tajul Islam 52 DLR 491.

Section 115—Promissory Estoppel is a principle evolved by Courts on the
principles of equity and to avoid injustice. Where one party by his words and
conduct make the other party a clear promise that promise would be binding
upon the former who would not be entitled to go back from it. Government of
Bangladesh, & others vs ASM Firojuddin Bhuiyan 53 DLR 522.

Section 115—In a case, as in the instant one transaction by Exhibit B, where

transfer is challenged after lapse of considerable long time then recital in the
Evi—44



346 Evidence Act IS. 15

document being of long past can legally be considered, in the light of observation
in the case reported in AIR 1916 PC 110, genuine and the court may taking the
recital along with the circumstances go for making its decision as to validity of the
deed. Jitendra Nath Mistry vs Abdul Malek Howlader and ors 54 DLR (AD) 106.

Section 115—The Government could not be allowed to work inconsistently,
whimsically and capriciously to the prejudice of respondent later when the
project was approved by another lawful Government agency at an earlier point
of time. Chairman, Board of Investment and others vs Bay Trawling Limited and
other 51 DLR (AD) 79.

Section 115—As the ADC (Rev) directed the payment of rent of the suit
land by the defendant and the Government having accepted the rent from the
defendant for which the Government was estopped from challenging the title of
the defendant. Osimuddin vs Bangladesh and others 1 BLC 375.

Section 115—In the absence of any express terms and conditions in the
lease deed it cannot be said that the lessor had promised to extend or renew the
lease for any further period. Chaila Khal Nobam Khanda Mathshyajibi Samity
Ltd vs Revenue DC and others | BLC 339.

Section 115—The decision of the local revenue officer accepting the plaintiff
and his successive predecessors-in-interest as tenants in respect of the suit land
under the Government is binding on the vested property department and so the
latter cannot claim the suit property as the vested property. Additional Deputy
Commissioner (Revenue), Narayanganj vs AKM Latiful Karim & ors 1 BLC 576.

Section 115—Per AM Mahmudur Rahman J (delivering the majority
Jjudgment)—The appellant waived her right of pre-emption by refusing to
purchase the land transferred at the earliest opportunity and that she is estopped
from repurchasing the land when the lower appellate Court had misread the
evidence of PWs on question of acquiescence and estoppel. Rokeya Begum vs
Md Abu Zaher and others 5 BLC (AD) 97.

Section 115—Respondent having submitted to jurisdiction of arbitrator by
filing joint petition and accepting the order of the Court appointing Mr
Asaduzzaman as the sole arbitrator and in participating in arbitration proceeding
and in not challenging the authority of arbitrator to pass the award now cannot
question the validity of the award. There had been waiver and acquiescence on
the part of second party-respondent and the same is completely debarred from
raising the question of jurisdiction for the first time in this appeal. A Latif and
Company Limited vs Project Director, PL-480, Title 3, LGED & another 9 BLC
271.
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Section 115—No case has been made out in the written statement that
Jatindra and Krishna Pada Mondal made erroneous representation or declaration
or by their act or omission intentionally caused the purchasers in kabala dated 10-
11-73 to believe that defendant Nos. 16 and 17 were the real owners of the
property and, in fact, the defendant had the knowledge about the death of Shuk
Chand and the real state of things were known to the parties and hence no
question of estoppel arises. Ali Akbar Khan vs Gurudas Mondal and others 4
BLC 265.

Section 115—Direction to absorb the ex-Mujibnagar Employees—
Admittedly, during the war of liberation the petitioners as Mujibnagar employees
fought in different places and in different capacities to liberate this country and
they had been listed as bonatide Mujibnagar employees by the Ministry of
Establishment and the Hon'ble Prime Minister had also given direction to absorb
them and, in such circumstances, Government is bound by the principle of
promissory estoppel to absorb them. Gazi Abdul Hannan and others vs
Secretary, Ministry of Establishment, Government of the People's Republic of
Bangladesh and others 4 BLC 58.

Section 115—Landlord sold the possession of the godown giving the right
to sell its possession—Not evictable under the Premises Rent Control
Ordinance—The plaintiff by accepting the terms and conditions of the contract
entered into between the defendant and the original owner Agarwala giving the
defendant the right to sell the possession of the premises is estopped from
evicting the defendant from the premises as the defendant cannot be treated as a
tenant under Premises Rent Control Ordinance as tenant at will but he is liable to
pay rent and arrear of rent is recoverable by suit when no eviction is applicable
to the provision of Transfer of Property Act. It is a kind of estoppel which may
be called waiver or forbearance on the part of the plaintiff or an agreed variation
or substituted performance. Moksed Ali (Md) vs Hajee Mohammad Ali 4 BLC
612.

Section 115—Direction to absorb the ex-Mujibnagar employees—In view
of the direction given in the three judgments of three Division Benches of the
High Court Division and also in view of the directive as given by the Hon'ble
Prime Minister dated 10-11-1996 to the Establishment Division for absorbing the
Ex-Mujibnagar employees within 90 days in the service of the Republic, the
respondents are directed to absorb all petitioners in all the writ petitions in their
respective posts of Sub-Registrar as per final nomination given by the
Establishment Division on 19-12-1985 and as per decision of the Government
made earlier within sixty days from the date of receipt of a copy of this judgment
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as the Government is bound by the principle of promissory estoppel to absorb the
petitioners in the Government services. Abdul Gafur Mondal (Md) and others vs
Secretary, Ministry of Establishment, Government of the People's Republic of
Bangladesh and others 2 BLC 483.

Section 115—The contention that the petitioner, Mrinalendu Pal is not a
citizen of Bangladesh, rather he is an Indian citizen who has got no locus standi
to file the writ petition is negatived as the respondents have totally failed to place
any material before the Court to substantiate such contention and besides that the
respondents treating the petitioner a citizen of Bangladesh issued all notices at
his residence at Chittagong and the petitioner also gave objection and
representation to the authorities and now the respondents cannot say that he is
not a citizen of Bangladesh as they are debarred completely to deny the
citizenship of the petitioner whose property cannot come under the mischief of
the definition of vested property. Mrinalendu Pal vs Divisional Commissioner
and others 2 BLC 495.

,/,gection 115—Res judicata—Estoppel—As the plaintiff respondents are
reagitating the very same question agitated in the writ petition filed by them
against the defendant appellants though the question has been set at rest by the
decision in the writ petition disposed of on merit which was affirmed by the
Appellate Division for which the decision of the writ petition will debar the
plaintiffs from reagitating the same question in the suit filed by them against the
defendants. Even the plaintiffs cannot raise the very same question invoking the
doctrine of promissory estoppel which is also barred by the principle of
constructive res judicata. Rajdhani Unnayvan Kartipakha vs Mohammed Jabed
Ali and others 2 BLC 588.

Section 115—Temporary injunction —Estoppel—To get an order of temporary
injunction for maintaining starus guo in respect of the suit land the person seeking
such relief is to show firstly, that he has got an arguable case and secondly, if such
an order is not passed then balance of convenience will be disturbed. As the Rajuk
gave impression in the year 1962 that their lands would not be used for which some
of the owners of the land had refunded the money received by them and others could
not and that the RS Khatians had already been finally published by the Government
in the names of the plaintiffs which show that plaintiffs have an arguable case and
the plaintiffs can invoke the doctrine of estoppel. Rajdhani Unnayan Kartripakha
vs Mohammed Jabed Ali and ors. 2 BLC 584 .

Section 115—Acceptance of pensionary benefits by a person compulsorily
retired from service cannot be accepted as estoppel within the meaning of section
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115 of the Evidence Act. Jahangir Kabir (Md) vs Bangladesh, represented by the
Secretary, Ministry of Home Affairs 1 BLC (AD) 96.

Section 115—Admittedly, the plaintiff was granted LPR but he gave
representation to the government for reconsideration of his age which was
rejected and thereupon the plaintiff received all his dues upon retirement and
therefore all these facts clearly show that the plaintiff had acquiesced in the
decision taken by the Corporation about the date of his retirement and waived
his claim for extension of service. Moreso, Rule 9 of the Service Rules sets a
bar to a change of the date of birth of the incumbent as recorded at the time of
appointment. Bangladesh Agricultural Development Corporation (BADC) vs
Abdul Barek Dewan being dead his heirs Bali Begum and others 4 BLC (AD)
85.

Section 115—In view of categorical admission of the petitioners it does not
lie in the mouth of the petitioners that "Ergotan Tablet" was of standard quality
and they are estopped to say so. Square Pharmaceuticals Limited and another vs
Government of Bangladesh, and another 3 BLC 22.

Section 115—The nature of evidence on the crucial question is neutralised
by oath versus oath of the contending parties resulting thereby the pre-emptee
has failed to make out any case of waiver and acquiescence so as to operate
estoppel. Moslem Ahmed Sarkar (Md) alias Muslim Ahmed vs Abdul Khaleque
and others 3 BLC 158.

Section 115—The submission that the Ministry of Fisheries and Livestock
had given consent to the surrendering of the disputed land, the said Ministry is
estopped from denying the right, title and interest of the petitioner in the land in
question has fallen through. Ansar Ali son of late Nawsher Ali vs State 3 BLC 68

Section 115—Respondent No.4 evidently is junior to the writ-petitioners
who are the members of the General Administrative Cadres and they are entitled
to promotion according to the joint seniority list prepared in 1991 with all
benefits attached to their posts and such benefits cannot be taken away as has
been done by the impugned orders as those fail on the doctrine of promissory
estoppel. Chairman, Bangladesh Water Development Board, WAPDA & anr vs
Kazi Hedaytul Islam and others 6 BLC (AD) 31.

Section 115—It is by now well settled that consent or waiver cannot give
jurisdiction where there is inherent lack or absence of it and in that case the order
is a nullity. Registrar, Supreme Court of Bangladesh vs Md Shafiuddin and
another 6 BLC (AD) 141].
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Section 115—Accepting the offer of the petitioner to purchase the property
in question the Bhawal Court of Wards Estate filed an application in printing
form on 19-1-97 required under section 184(1) of Income Tax Ordinance of 1984
stating that the property in question would be sold to the petitioner at a
consideration of Taka three lac and odd which has created promissory estoppel
in favour of the petitioner and against the respondents and hence the impugned
notice published in the daily newspaper inviting tender for long term lease of the
property in question is without any lawful authority and is of no legal effect.
Meherunnessa vs Bangladesh and others 6 BLC 209.

Section 115—The claim of the plaintiff-bank cannot be hit by the Doctrine
of Promissory Estoppel as the plaintiff has not asked the defendants to apply for
remission of the interest under the Circular dated 7-10-1991 issued by
Bangladesh Bank when the said Circular has got no force of law and not binding
on the plaintiff-bank and also the said Circular is not a mandatory one but a
directory one. Pubali Bank Ltd vs Abdul Kader and anr 7 BLC 656.

Section 115—The importers having acted on the promise made by the
appellants under section 25A of the Act to accept the price determined by the
Government appointed inspectors the appellants cannot go back on that promise as it
was meant to be binding on them. The Appellate Division is in agreement with the
decision of the High Court Division that SRO No. 113 dated 11-5-97 cannot affect
the vested right of the respondents to be assessed by CRF price. Commissioner of
Customs and others vs Monohar Ali and 26 others 8 BLC (AD) &7.

Section 115—When the DW 1 admitted in his cross-examination that they
knew from monthly statements of jute stock that more than 4,000 bales of jute
were used to be stored in the godown but they did not raise any objection
resulting thereby they acquiesced the excess storage of jute. In such
circumstances the repudiation of claim of plaintiff No. 1 because of storage of
excess quantity of jute in violation of clause 9(a) of the absolute warranties had
no legal basis and was done illegally. Fibre Deals Ltd vs Sadharan Bima
Corporation and others 8 BLC 337.

Section 115—Promissory estoppel—The respondent-Government cannot be
allowed to act inconsistently with its promise made by memo dated 10-4-1995
which is binding on it. The Government thus cannot be exempted from its
liability to carry out its promise given to the petitioner to sell the three-fourth
share of the property and by the doctrine of promissory estoppel the Government
cannot escape from its liability saying that the promise was merely an
administrative decision. Asaf Khan vs Court of Sertlement, First Court & ors 8
BLC 1.
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Section 115—Legitimate expectation—The memo dated 10-4-1985
informing the petitioner No. 1 to pay the price of three-fourth share of the
property and the resolution of the Abandoned Property Management Board dated
17-12-92 maintaining the earlier decision to sell the three-fourth share of the
disputed property to the petitioners gave rise to a legitimate expectation of the
petitioners to have completed the legal formalities for transferring the property
in question to them. Subsequent silence of the Government authority amounts to
denial of such expectation which is unfair. Accordingly, the respondent-
government are directed to transfer the three-fourth share of the property in
question within 60 days from the date of receipt of the price fixed. Asaf Khan
and others vs Court of Settlement, First Court and others 8 BLC 1.

Section 115—1It appears that by the earlier SRO, the Government has made
a promise that upon fulfilment of such conditions if the importers import taxicabs
they will be given the benefit as mentioned therein. The petitioners having acted
upon accordingly the Government now cannot go back upon it. If they go back
it will be inequitable. So, it appears that the doctrine of promissory estoppel
operates when one of the parties in reliance of the promise made by the other
party acts to his detriment and in such case the other party should not be allowed
to go back from his promise as the same would cause injustice on the party
relying upon the said promise.

Thus the importers having acted on the promise made by the government
under section 19 of the Act to avail the facilities granted in SRO No. 56 on
compliance of all the terms and conditions incorporated therein, the government,
rather the respondents, are estopped from going back from that promise rather
the same is binding on them. The principle of promissory estoppel and fair
action are applicable to the facts of the case and the respondents are debarred
having no justification in law to supersede earlier notification which has to
remain in force without limitation to time. Thus subsequent notification to the
extent it superseded the earlier one will have no binding effect in such special
cases concerning public interests. Cab Express (BD) Ltd vs Commissioner of
Customs and others 9 BLC 398.

Sections 115 and 45—The comparison of the LTI by the court is its
discretion and it does not depend on parties’ prayer alone nor any court can be
compelled to take recourse to particular mode of proof of handwriting. Dr Wakil
Ahmed and ors vs Sufia Khatun and ors 53 DLR 214.

Sections 115 and 63—As there is no evidence that Sheikh Bagu had any
knowledge about the contents of the document attested by him beyond his mere
attestation, it cannot be said that he was in any way bound by the transaction by
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the kabala in question. Amanatullah and others vs Ali Mohammad Bhuiyan and
another 2 BLC (AD) 134.

Sections 115 and 118—As there is no law whereby PW 1, Abdul Haque,
who already started deposing, is debarred from giving evidence for his present
employer and the sections 115 and 118 of the Evidence Act have no manner of
application in the facts of the present case. Bangladesh Shilpa Rin Sangstha vs
Aziz Pipes Limited 3 BLC 295.

116. Estoppel of tenant; and of licensee of person in
possession—No tenant of immovable property, or person
claiming through such tenant, shall, during the continuance of the
tenancy, be permitted to deny that the landlord of such tenant had,
at the beginning of the tenancy, a title to such immovable property;
and no person who came upon any immovable property by the
licence of the person in possession thereof shall be permitted to
deny that such person had a title to such possession at the time

when such licence was given.

Case Law

Section 116—Special Tribunal—Matters decided by, are res judicata—
Matters in which tribunal has no jurisdiction—Not res judicata. Khurshid Anwar
PLD 1956 Lahore 134.

Section 116—Tenant paying rent to third party—Does not become tenant
under him. Amir Baksh PLD 1960 (WP) Lahore 256; PLR 1961 (1) WP Lahore
412 (DB).

Section 116—Estoppel operates not only against the tenant himself but any
other person stepping into the land : The section does not contain the whole law
of estoppel. The tenant's estoppel operates even after the termination of the

tenancy.

Section 116—A person who stepped into the house of a tenant who had
been inducted into the demised premises by the landlord is estopped from setting
up his subsequent acquisition of some interest in the premises in order to defeat
the suit of the landlord for ejectment. Such a person can, however, agitate
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question of title in some other properly constituted suit. Nuruddin Mia vs Mvi
Abdul Muzahar Aluned 2 DLR 344,

Section 116—Landlord and tenant—Estoppel—The tenant who has been
inducted on the land by predecessor-in-interest of the present landlord on the
tenants executing a lease in favour of the landlord, is estopped under section 116,
from raising the plea that at the time when he was inducted on the land by the
landlord. the latter was not the exclusive owner of the land but had other co-
sharers, who not having been impleaded in the rent suit as co-sharer landlords,
the suit was defective.

Though it is open to the tenant to show that the title of the person who
delivered possession to him had ceased to exist subsequent to the demise he
cannot say that the interest of the landlord was less than what he must have in
order to put the tenant in possession of the entire property. Md Mofiz Chowdhury
vs Nawabur Reja Chowdhury 2 DLR 65.

Section 116—Even in case of derivative title the rule of estoppel is not
ousted where the tenant does not deny the facts constituting derivation but denies
that the lessor had exclusive title when he let him into possession. Md Mofiz
Chowdhury vs. Nawabut Reja Chowdhury 2 DLR 65.

Section 116—During the continuance of such tenancy— C instituted a suit
in 1919 and got a decree which established his title as proprietor of plot of land
X. Notwithstanding this, A had got his name recorded as the owner in possession
of the plot X on the local record-of-rights in January, 1919. In August, 1925 C
filed another suit (hereinafter referred to as "the 1925 suit)" against A for a
declaration of his title to X and for cancellation of the entry in the record-of-
rights. In September, 1929, this suit was decreed ex parte. A's application ¢+ set
aside the ex parte decree under the provisions of the Code of Civil Procedure was
dismissed on 3rd May, 1927 and an appeal from that order of dismissal was
dismissed on 4th July, 1928.

Between the dates of the ex parte decree and the dismissal of the application
of A to set aside the ex parte decree, A granted to B an oral monthly tenancy of
X at a rent of Rs 30.00 per month.

In February, 1928, under the orders of the Court, a receiver was substituted
as a decree-holder for C in respect of the 1925 suit and on 28th February, 1928,
the receiver obtained symbolical possession of X though Court's bailiff,

Held : As B was in occupation of X as tenant of the judgment-debtor A, the
Court bailiff was justified in giving symbolical possession under Or XXI rule 36
CPC, and that the possession of A and B in respect of X was effectively

Evi-45



354 Evidence Act [S. 116

terminated on 17th February 1928. Adynath Ghatak vs. Krishna Prasad Singh 1
DLR (PC) 1.

Section 116—After 27th February, 1928 B got permission from C and from
an official in the office of the receiver to remain in occupation of X as a licensee
of C or the receiver. B, however, continued to pay Rs 30.00 to A, not as a
payment of rent but in order to keep A quiet and prevent him from attempting to
interfere with the grant of lease from C which was eventually granted to him in
December, 1937, whereupon he, B, stopped paying rent to A. Thereupon A
brought a suit against B for declaration of his title to and recovery of possession
of X.

Held : After the determination of the tenancy on the 27th February, 1928, A
was not the landlord of B and hence no question of B being estopped under
section 116 Evidence Act from disputing the title of A arose. Adynath Ghatak vs
Krishna Prasad Singh. 1 DLR (PC) 1.

Tenant bound to pay rent to landlord even if the latter is not in fact the owner
of property—The subject of tenancy. /955 PLR (Lah) 1055.

Principle of estoppel against tenant vis-a-vis his de-facto landlord to be
applied cautiously: The principle that an agricultural raiyat who was let into
possession of the land and holds it under a de facto proprietor bona fide is
entitled to retain possession as a raiyat although the de facto proprietor is
subsequently proved to be not a real owner, is an encroachment upon the
ordinary rule of law that the grantor is not competent to confer upon the grantee
a better title than what he himself possesses and as such, must be cautiously
applied and must not be extended.

To make the principle applicable there must, therefore, be a bona fide belief
of the lessor and the lessee that the former had sole interest in the land to create
the interest and the latter also believed that he obtained a valid right available
against the sole real owner. Abdul Hakim Sikdar vs. Takijadhy. 3 DLR 484.

Estoppel and possession on sufferance—A tenant who is in possession of the
demised premises on sufferance and not by holding over is estopped from
denying the title of his landlord until and unless he surrenders its possession to
the landlord. Almasullah vs Srish Ch Dam 3 DLR 520.

Estoppel—Jurisdiction : Defendant's allegation that Civil Court had no right
to try suit as it related to land under section 4(1), Tenancy Act was accepted by
civil Court—Plaint filed thereafter in revenue Court—Defendant's part of plea in
revenue Court that revenue Court had no jurisdiction to try suit.
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Held : The defendants were estopped to assert a state of facts contrary to
their assertion in Civil Court. PLR (Lah) 800.

The defendant asserted that the plaintiff had accepted defectively printed
maps on an earlier order of his and thus the plaintiff could not refuse to receive
defectively printed maps on subsequent orders.

Held: That incompetency could not be a ground of estoppel. 1956 PLR
(Lah) 1063.

Tenant during the continuance of the tenancy cannot deny landlord's title.
Ahmad Shah Khan vs Abdul Barkat 11 DLR 427.

Estoppel—Plaintiff setting up a case cannot plead differently : It was
contended that the disputed land being within a municipal town, it was not
acquired by the Government under the State Acquisition Act.

Held : The plaintiffs having stated categorically in their plaint that the
disputed land being part of the Zemindary was acquired by the Government, it is
no longer open to them to contend to the contrary. Kali Charan Das vs
Tamiruddin. 10 DLR 523.

Admission by Municipal Committee that a certain place is not a street—
Creates no estoppel. 1955 PLR (Lah) 579.

Estoppel cannot operate against statute, 1954 PLR (Lah) 183.
Pleading of estoppel cannot be made against statutes /953 PLR Lah) 465.

Tenant bound to pay rent to the landlord even though the latter is not actually
the owner of the land of which the tenant is in possession. /955 PLR (Lah) 1055.

Estoppel of tenant and of licensee

tenant under a landlord, if he may deny the title of the landlord.
7~ Held : (1) A tenant who had been let into possession cannot deny his
landlord's title, however, defective it may be, so long as he has not openly
restored possession by surrender to landlord.

(2) The tenant cannot dispute the title of his landlord by alleging that he is
possessing the premises by paying rent to some other person whom the tenant
considered to be the landlord. /0 DLR (Dac) 207.

Section 116 does not preclude erstwhile tenant from raising the plea that he
_has acquired the landlord's interest himself. Abdur Rashid vs Salimullah College
20 DLR 1074.
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Estoppel—Question of estoppel in section 116 Evidence Act postulates that
there is a tenancy still continuing and that it had its beginning at a given date
from a given landlord—This foundation must be well-laid before raising the
question of estoppel. Dr Ratiranjan Chowdhury vs Parul Bala Marwari. 24 DLR
202.

A tenant is not estopped, either before or after the expiration of the lease,
from contending that the landlord's title has terminated by transfer or otherwise.
Dr Rati Ranjan Chowdhury vs Parul Bala Manwari" 24 DLR 202.

In a suit between a landlord and tenant for enforcement of certain rights of
the landlord—The question of title to the premises concerned is irrelevant—
Tenant being inducted, landlord is precluded to dispute the relationship between
them.

The suit being one between an alleged landlord and an alleged tenant for
enforcement of certain rights of a landlord, the simple question which is to be
tried in such a suit is whether there is existence of any relationship of a landlord
and a tenant. In such a case the question of title to the premises in question is not
relevant at all.

This position of law is based upon the rule of evidence regarding the
doctrine of Estoppel as embodied in section 116 of the Evidence Act. If the
landlord can prove that the defendant was inducted by him on the disputed
premises or that the defendant has attorned to him and has continued in
possession on payment of rent after recognising him as the landlord he cannot
turn round and deny the title of the said landlord at the inception of the tenancy.
Merajuddin vs Md Anwarul Islam 26 DLR 314.

In case of a person claiming derivative title from the original landlord, the
tenant can always show that the title is not perfect. The language of section 116
of the Evidence Act is clear enough to constitute estoppel between tenant and the
landlord at the time of the creation of tenancy. This statutory estoppel therefore
binds the original contracting parties and at the time of the creation of the
tenancy. Amar Chandra Saha vs Ajit Kumar Das 33 DLR (AD) 37.

The section does not estop a tenant from denying the right, as his landlord,
of another person who claims to have succeeded to the landlord who put the
tenant in possession. Amar Chandra Saha vs Ajit Kumar Das 33 DLR (AD) 37.

Attornment : In case of attornment the tenant is not estopped from denying
the right of landlord. He can show the so-called attornment was under mistake of
fact—Attornment claimed on the sole basis of rent payment presents a more
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difficult case for the landlord. Amar Chandra Saha vs Ajit Kumar Das 33 DLR
(AD) 37.

Estoppel by contract or tenant's estoppel—Explained—The estoppel as
described in this section is known as tenant's estoppel or estoppel by contract.
This estoppel is founded upon a contract between the tenant and the landlord. It
provides that when a person enters into possession of immovable property as a
tenant of another person then neither he not anybody claiming through him
shall be permitted during the continuance of the tenancy to deny the landlord's
title however defective that title might be. This necessarily implies that in case
the tenant sets up a claim of title in himself he shall first surrender possession
to the person from whom he had taken it. Abdus Sattar vs Mohiuddin 38 DLR
(AD) 97.

A device resorted to by tenant whereby he defaults to pay rent and when
sued for eviction, sets up plea of no relationship of tenant and landlord—Such a
plea is unavailing when origin of tenancy is proved. Abdus Sattar vs Mohiuddin
38 DLR (AD) 97.

Section 116 is no bar when landlord's title is lost or extinguished—If tenant
claims a title in himself, he must surrender possession to the landlord. If the
landlord determines the tenancy, but the tenant continues to stay on, still bar of
section 116 will operate. Abdus Sartar vs. Mohiuddin 38 DLR (AD) 97.

Mere non-payment of rent does not snap landlord and tenant relationship.
Abdus Sattar vs Mohiuddin 38 DLR (AD) 97.

On the death of the tenant tenancy can be determined by either party, if
tenant's heirs stay on they must pay rent or quit. Abdus Sattar vs. Mohiuddin. 38
DLR (AD) 97.

Promissory estoppel—Promissory estoppel not attracted when a promise
would take the shape of contract by making it enforceable as a contractual

obligatiorf. Sharping Marsajibi vs Bangladesh. 39 DLR 78.
\ ection 116—Estoppel deals with questions of fact and not with question
of right. DCCI vs Secretary. 39 DLR 145.

Section 116—When a person enters into possession of immovable property
as a tenant of another than neither he nor anybody claiming though him shall be
permitted during continuance of the tenancy to deny the landlord's title however
defective that title may be. Hajee Abdus Sattar vs. Mohiuddin: 1986 BLD (AD)
224(a).
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\’4(:ti0n 116—A tenant during his possession is estopped from denying that
the landlord who let him into possession had title at the time of the said tenant's

i:mr/y.Fazal Karim vs. Dulal Kanti; 1986 PLD 105.

Section 116—A tenant cannot set up title to a property of which he is a
monthly tenant without surrendering possession to his landlord. Haji
Kasimuddin Mondal being dead his heirs Afroza Bewa and others vs Md
Jalaluddin Pramanik 48 DLR (AD) 205.

Section 116—Tenant's Estoppel—Once a tenancy is established the tenant
must vacate first and then he can claim independent title. Ramisunnessa Bibi and
another vs Soleman Molla and others 48 DLR 31.

Section 116—A tenant cannot set up title to a property of which he is a
monthly tenant without surrendering possession to his landlord. Rabiul Alam
and another vs Sree Bidhan Kumar Deb, Advocate 50 DLR 286.

Section 116—The High Court Division has rightly found that the plaintiffs
cannot dispute the title of Sadananda Ghosh and his heirs under section 116 of
the Evidence Act and in order to claim title to themselves they must surrender the
possession of the suit premises. Amulya Ratan Chowdhury & others vs Sreemati
Shaibalini Ghose & ors 3 BLC (AD) 68.

Section 116—1In view of section 116 of the Evidence Act a tenant cannot set
up title to a property of which he is a monthly tenant without surrendering
possession to his landlord. Haji Kasimuddin Mandal being dead his heirs Afroza

Bewa & others vs Md Jalaluddin Pramanik | BLC (AD) 156.
~ Ac::on 116—Once the relationship of landlord and tenant is established
between the parties, the tenant is estopped from challenging the title of the

plaintiff without surrendering possession in view of section 116 of the Evidence
Act. Selina Begum vs Azizun Nessa 6 BLC (AD) 115.

117. Estoppel of acceptor of bill of exchange, bailee or
licensee—No acceptor of a bill of exchange shall be permitted to
deny that the drawer had authority to draw such bill or to endorse
it; nor shall any bailee or licensee be permitted to deny that his
bailor or licensor had, at the time when the bailment or licence
commenced, authority to make such bailment or grant such

license.
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Explanation (1)—The acceptor of a bill or exchange may deny
that the bill was really drawn by the person by whom it purports

to have been drawn.

Explanation (2)—If a bailee delivers the goods bailed to a
person other than the bailor, he may prove that such person had a

right to them at against the bailor.

Case Law

Applicability—Applies to licences not relating to immovable property like
licences of liquor, opium, etc. West Punjab Government vs Akbar Hussain PLD
1952 Lahore. 430; PLR 1952 Lahore 576.

Estoppel against a licensee—The principle of estoppel by representation
operates as between the licensor and the licensee very much in the same way as
between landlord and tenant. West Punjab Government vs. Akbar Hussain, PLD
1952 L 430.



Chapter IX
OF WITNESSES

118. Who may testify—All persons shall be competent to
testify unless the Court considers that they are prevented from
understanding the questions put to them, or from giving rational
answers to those questions, by tender years, extreme old age,
disease, whether of body or mind, or any other cause of the same
kind. '

Explanation—A lunatic is not incompetent to testify, unless he
is prevented by his lunacy from understanding the questions put

to him and giving rational answers to them.

Case Law

Child witnesses—Boy of 12 years is not a child witness. Hatu Mallik. 18
DLR 427.

Section 118—Child's evidence—His capacity of understanding to be tested.

~ Before a child of tender years is asked any questions bearing on the res-gestae,

the Court should test his capacity to understand and to give rational answers and
his capacity to understand the difference between truth and falsehood. Rangu
Mia 7 DLR 564.

Toer—

Section 118—Child witness—Appraisal of evidence—Each case to be dealt
with on its own facts—Statement to be scrutinised carefully. PLD (1957) Lahore
788.

Section 118—Child witness—Competence to testify when should be
decided. It is not imperative for the Court to subject a child witness to a
preliminary examination before his evidence is received. The Court may, when
the witness is actually giving evidence in Court, satisfy itself that he is capable
of understanding the questions that are put to him and of giving an intelligent
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reply. In such a case, the evidence is certainly admissible. Abdul Gani 11 DLR
338. '

Section 118—Judge should caution the jury that a child witness is prone to
draw upon his imagination and is also capable of being easily tutored. Some sort
of caution should be administered to the jury in order to help them to apprise the
evidence of such witness for themselves. Abid Hossain 19 DLR 408.

Section 118—Utmost care should be observed in action upon the testimony
of a child witness. State 19 DLR 408.

Action 118—Child witness—A boy of 13 is not a child witness of tender
age—His evidence cannot be rejected. Badiuzzaman 25 DLR 41.

Section 118—Child witness—Testing his intelligence, before his evidence,

not a condition precedent. Hari Pada 19 DLR 573.
\)L.‘Séion 118—Capability test of a child witness—Where it is evidence from

the testimony of a child witness in the dock that he was capable of understanding
the right and the wrong, mere absence of a note in the deposition sheet of the trial
Court as to the capability test of the child witness is not a material irregularity so
as to render the evidence unacceptable. Abdur Rashed 24 DLR 18.

~ A Section 118—Competency of a child witness to depose. The general rule is
that the capacity of the person offered as a witness is presumed. The child
witness having been put to the test laid down in the section, the trial Court
proceeded to examine the witness—The competency of children is regulated not
(by their age) but by degree of understanding which they appear to possess.
Abdullah Shah 20 DLR (WP) 63.

Section 118—Testing of intelligence of witness of tender age is not a
condition precedent to the reception of his evidence—Preliminary examination
of a child witness before receiving his evidence is not imperative. Person who
can understand questions and can give rational answers to them, is a competent
witnesses to testify in Court. Badiuzzaman 25 DLR 41.

Section 118—Child witness—Question put to, to test his understanding
need not be recorded. Khalil PLD 1956 (WP) Lahore 840; PLR 1956 Lahore
1948 (DB).

Section 118—Child witness—Note by judge that he could understand
questions put to him—Presumption of correctness. Khalil PLR 1956 (WP)
Lahore 840; PLD 1956 Lahore 1948 (DB).
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Section 118—Child witness—Reliability of evidence depends on facts of
the case. Muhammad Afzal PLD 1957 (WP) Lahore 788; PLR 1958 (L) WP
Lahore 554.

Section 118—Child witness—Court may not ask questions to test
understanding of—Such tests are guided by a rule of prudence. Abdul Gani 11
DLR 338; PLD 1959 Dacca 944 (DB).

Section 118—Evidence of child witness—Not reliable unless corroborated.
The evidence of a child witness, direct or circumstantial, should not be relied
upon unless it is corroborated. Rashid Ahmad vs. The State 10 DLR 532; PLD
1959 Dacca 181.

Section 118—Understanding of child witness—Should be tested before his
examination about matters in issue—Value of evidence—Jury not warned
about—Serious misdirection. Rangu Mia 7 DLR 564 (DB).

Section 118—The admissibility of evidence is not solely dependent on the
competency of the witness. A witness may be competent, yet his evidence may
be inadmissible as, for instance, where it relates to hearsay or to confession made
to a police officer. Magan Lal vs Radhakishan, 1946 AIR (Nag) 173.

Section 118—The only test laid down by the Act of the competency of a
witness is his capacity to understand and rationally answer the question put to
him. Abdullah Shah vs State PLD 1968 Pesh 1.

Section 118—In the case of a child under twelve years of age the Proviso
to section 5 of the Oaths Act expressly provides that the absence of an oath or
affirmation shall not render inadmissible the evidence of such a witness. An
omission to administer an oath goes only to the credibility of the witness and no
to his competency. Rameshwar vs State 1952 AIR (SC) 54.

Section 118—Competency and credit of a child witness: Boy of 12 (much
less of 15) cannot be said to be of tender age. Ghulam Mustafa vs State 1968 P
CrLJ 1525; 1968 SCMR 993(2).

Section 118—Girls aged 8 and 9 years of mature understanding, capable of
giving a picture of occurrence and standing test of cross-examination like adult
persons, were not regarded to be child-witnesses. Sikandar Shah vs State PLD
1965 Pesh 134.

Section 118—Mode of recording evidence of a child—Where the guilt or
innocence of a person depends upon the evidence of a small boy, the testimony
should be recorded in the form of questions and answers. Emperor vs Haria
Dhobi, AIR 1937 Par. 662; 172 IC 780.
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Section 118—Child witness competency of—PWs 12 and 13 though of
tender age gave intelligent answers to questions and were found to be natural and
nomal witnesses. Person who can understand questions and can give rational
answers to them is a competent witness. Abdul Kashem vs State 42 DLR 378.

Section 118—Even a child witness can be relied if he/she is capable of
understanding and replying the question intelligently. Abdul Quddus vs State 43
DLR (AD) 234.

Section 118—The competence of a child as a witness is beyond question.
The only thing that requires to be done is to scrutinise his evidence with care and
caution to see whether it suffers from any inconsistency. To base conviction upon
his evidence it is prudent to seek corroboration. Gadu Mia vs The State 44 DLR
2406.

Section 118—Though a child witness, PW 2 received injuries at the hands
of the appellants when his father was done to death and the witness having
testified about the factum of the occurrence and the same having not been shaken
in cross-examination, the witness, though a child, should be believed in the facts
of the case. Forkan alias Farhad and another vs State 47 DLR (AD) 149,

&Section 118— All persons, who can understand the questions put to them
or can give rational answers to those questions are competent to testify before a
court. Seraj Miah vs State 49 DLR 192.

Section 118—1In a case of carnal offence the prosecution is to be believed in
awarding conviction to the offender even without material corroboration, if the
victim’s evidence is found believeable and trustworthy and does not suffer from
any infirmity and inherent disqualification. Shamsul Haque (Md) vs State 52
DLR 255.

Section 118—Ali Akbar and the heirs of Ali Hossain amicably redeemed the
mortgage of the suit land from Elahadad Chowdhury executing an Ewaz-nama
by which Ali Akbar, Omar Ali and some other heirs of Md Putan got certain land
while Elahadad Chowdhury got the remaining portion of the suit property. But in
the Ewaz-nama the three daughters of Md Putan were not parties and, as such,
the same is not binding upon them although the same is binding upon the parties
thereto. Nurul Islam Chowdhury vs Mvi Fazal Ahmed and others 4 BLC 490

Section 118—As the learned Sessions Judge has made an endorsement
about her satisfaction from the questions put to the child witness and her replies
that the witness is capable of understanding the questions and of giving rational
answers 1o those question for which the trial Court committed no illegality in
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considering the PW 6 as a competent child witness. Siraj Miah vs State 2 BLC
402.

Section 118—Before examining a child witness the Court should satisfy
itself that the child is sufficiently intelligent to understand and to give rational
answers to those questions put to him and it is desirable to record brief
proceeding so that the higher Court may feel satisfied as to the capacity of the
child witness to give evidence. Fazlul Haq Sikder vs State 1 BLC 173.

Section 118—The PWs 1, 2 and 4 have deposed that Nazma, admitted
daughter of both the accused and the deceased, told them that her father had
killed her mother by beating when the dead body of her mother was lying in her
front and in such a situation such disclosure cannot and should not be disbelieved
in spite of non-examination of that minor girl. Osman Gani alias Babul (Md) vs
State 6 BLC 611.

Section 118—Whether a child should be relied upon—It is in evidence that
at the time of occurrence M was aged about 11 years and while deposing before
the trial Court he was aged about 15 years and, according to him, he was reading
in Class VI. Both the Courts below noticed the age of M and accordingly, they
subjected the evidence to a close and careful scrutiny and found no reason to
discard his evidence.

Held—He was quite capable of understanding the questions that were put to
him and of giving rational answers thereto. In the circumstances his evidence
cannot be discarded as an evidence of child witness within the meaning of this
section. Md Shah Alam and others vs State 5 BSCD 177.

Sections 118 and 115—As there is no law whereby PW 1, Abdul Haque,
who already started deposing, is debarred from giving evidence for his present
employer and the sections 115 and 118 of the Evidence Act have no manner of
application in the facts of the present case. Bangladesh Shilpa Rin Sangstha vs
Aziz Pipes Limited 3 BLC 295.

“119. Dumb witnesses—A witness who is unable to speak may
give his evidence in any other manner in which he can make it
intelligible, as by writing or by signs; but such writing must be
written and the signs made in open Coxl{t./]fvidence so given shall

be deemed to be oral evidence./
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Case Law

Section 119—In case of a witness who is dumb, provisions of section 119
of the Act is applicable. Such witness may make statement in writing or by using
signs. But in case of a witness who is both deaf and dumb, there is no scope of
giving any evidence as such witness cannot hear any question. Morshed (Md) @
Morshed @ Md Morshed Alam vs State 53 DLR 123.

120. Parties to civil suit, and their wives or husbands,
husband or wife of person under criminal trial—In all civil
proceedings the parties to the suit, and the husband or wife of any
party to the suit, shall be competent witnesses. In criminal
proceedings against any person, the husband or wife or such

person, respectively, shall be a competent witness.

Case Law

Section 120—The PW 1 deposed in the suit as son for the plaintiff, the
mother. The PW 1 was neither a party to the suit nor was an attorney on the
basis of a power executed by the plaintiff in his favour to give testimony on her
behalf in support of the plaint case and hence the PW 1 was an incompetent
person to give testimony on behalf of the plaintiff in support of the plaint case
which stands disproved. Shahani Bibi being dead her heirs Mohammad Azim
and others vs Nur Islam being dead his heirs Doly Islam and others 4 BLC
195,

121. Judges and magistrates—No Judge or Magistrate shall, et
except upon the special order of some Court to which he is

subordinate, be compelled to answer any questions as to his own

conduct in Court as such Judge or Magistrate,\or as to anything
—~—~—— R

which came to his knowledge in Court as such Judge or

Rt

Magistrate: but he may be examined as to other matters which

dccurred in his presence whilst he was so acting.
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Hllustrations

(a) A, on his trial before the Court of Session, says that a deposition was
improperly taken by B, the Magistrate. B cannot be compelled to answer
questions as to this, except upon the special order of a superior Court.

(b) Ais accused before the Court of Session of having given false evidence
before B, a Magistrate. B cannot be asked what A said, except upon the special
order of the superior Court.

(c) Ais accused before the Court of Session of attempting to murder a
police-officer whilst on his trial before B, a Session Judge. B may be examined as
to what occurred.

Case Law
A Judge is not, however, entitled to question the jury as to the grounds of

their verdict. E vs Derajtulla Sheikh, 1930 IC 443: see section 303, CrPC.

Power of appellate Court to question a trial Court—The section empowers
an appellate Court to question the trial Court on matters relating to the
proceedings before the Presiding Officer and the answers to such questions can
be taken into account when deciding the appeal. Banke Bihari Lal vs Mahadeo
Prasad, 1953 AIR (All) 97.

122. Communications during marriage—No person who is or
has been married shall be compelled to disclose any
communication made to him during marriage by any person to
whom he is or has been married : nor shall he be permitted to
disclose any such communication, unless the person who made it,
or his representative in interest, consent, except in suits between
married persons, or proceedings in which one married person is

prosecuted for any crime committed against the other.

Case Law

Conspiracy between husband and wife, no offence. Laila Jhina 10 DLR
(PC) 6.

Where the husband sought to bring in evidence his wife's answer to his
inquiry about the love letter sent to her by a third person the husband was not
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permitted to disclose such information and it was held that the statement of the
husband earlier recorded in this regard in the lower Court could not be brought
on record. Ali Nawaz Gardezi vs Lt. Col. Muhammad Yusuf, PLD 1962 Lah 558.

\
123. Evidence as to affairs of State—No one shall be permitted

to give any evidence derived from unpublished official records
relating to any affairs of State, _exzc'ept with the permission of the
officer at the head of the department concerned, who shall give or

withold such permission as he thinks fit/

Case Law

"Affairs of State"—Meaning of—The expression "affairs of State" in section
123 covers only such affairs of state whose disclosure or divulgence would be
likely to seriously injure or jeopardise some important interest of the State.
Crown vs Abdul Gani PLD 1955 Lahore 39; PLR 1955 Lahore 195.

Section 123—The words "affairs of State" presuppose that these relate to
highly secret or confidential matters the disclosure of which might embarrass or
harm the interests of the State. These words cannot contemplate allowing
privilege to be claimed where the departmental proceedings have been taken
against a clerical subordinate and in which the productions in evidence of the
documents concerned might have been of very material assistance to the Court
in arriving at a correct decision over the matter in issue before it. Crown vs Sultan
Ahmed 9 DLR (WP) 13; PLD 1955 Baluchistan 1.

Section 123—Question whether disclosure of particular document would
be against public interest or not rests with head of department concerned and
court cannot go into the matter—Copies of documents of privileged official
records procured by illegitimate means by unknown persons and exhibited in
Court—Such evidence cannot be permitted to be adduced. Syed Abul A'ala
Moududi 22 DLR (WP) 57.

Section 123—Evidence as the affairs of State—Unpublished official record
relating to affairs of State are privileged and no one is permitted to give evidence
relating to such save with permission of the head of department concerned—
Decision regarding preliminary question. When particular document belongs to
class of unpublished record relating to affairs of State or not must rest with Court.
Syed Abul A'ala Maududi 22 DLR (WP) 59.
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Section 123—Head of the department claiming privilege—No reasons
given—Court cannot act on his mere words. Crown vs Abdul Ghani PLR 1956
(WP) Lahore 300; PLR 1956 Lahore 904.

Section 123—Document containing allegations against public servant
resulting in his discharge—Not a matter of State—Privilege cannot be claimed.
Muhammad Afzal Khan PLD 1957 (WP). Lahore 17; PLR 1957 (1) WP Lahore
367.

Section 123—Applicability—Duty of the Court laid down—When Court
should not allow a document to be produced. Crown vs Abdul Ghani PLD 1955
Lahore 39; PLR 1955 Lahore 195.

Section 123—If a witness is not to claim privilege with respect to a certain
communication he must be compelled to answer the question put to him. If he
unjustifiably refuses to answer he should be compelled to do so. The Court has
to determine when the witness is in the witness box, as to whether he is entitled
to claim privilege with respect to certain communication or whether the privilege
cannot be claimed therefor. If privilege is properly claimed no hostile inference
under Illustration (h) of section 114 of the Evidence Act can be made against
him. If he claims privilege improperly the Court must compel him to answer the
question that is put to him. Muhammad Hayat 3 DLR 172; PLD 1951 FC 15;
FCR 1951 (FC).

Section 123—Claiming privilege against production of document or giving
of answers. Privilege under the section against production of documents can be
claimed only when the disclosure of such papers may be prejudicial to the State.
A mere claim of privilege against production is not enough. Sultan Ahmed 9 DLR
(WP) 13; PLD (1955) Lah 39.

Section 123—Claim of privilege should be supported by evidence in Court
giving some indication as to how the disclosure would affect the State's interests.
Sultan Ahmed 9 DLR (WP) 13; PLD (1955) Lah 39.

Section 123—The words in the section cannot contemplate allowing
privilege to be claimed where departmental proceedings have been taken against
a clerical subordinate and in which the production in evidence of the documents
concerned might have been of very material assistance to the Court in arriving at
a correct decision over the matter in issue before it. Sultan Ahmed 9 DLR (WP)
13; PLD (1955) Lah 39.

Section 123—Some indication should be given to the Court as to why
privilége under section 123 against production of a document is claimed; what
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injury to the public is apprehended, or what affairs of State are involved in the
matter. Without such indication the Court may draw an adverse inference from
the non-production of the document concerned. 9 DLR (WP) 13.

Section 123—Where documents are wrongly withheld claiming privilege
under section 123—Inference against prosecution will be drawn. 9 DLR(WP) 13.

Section 123—Privilege—Official concerned is to decide whether the public
interest would suffer from disclosure. Zahur Husain vs State PLD 1960 (WP)
Lahore 1189.

Section 123—It was for the Court to determine whether the privilege had
been rightly claimed. If the Court comes to the conclusion that the witness was
entitled to claim privilege no hostile inference could be drawn. If, on the other
hand, the privilege was not rightly claimed it was open to the Court to compel
the witness to answer the question put to him. Chirag Din vs Crown 3 DLR (FC)
156.

Section 123—Witness claiming privilege on unreasonable ground—
Presumptions under section 114 would arise against him. Muhammad Hayat vs
Crown PLD 1950 Lahore 420 over PLD 1951 FC 5.

Section 123—File sent for examination of Court—Not allowed to be shown
to defence counsel—Not proper procedure—State must suffer for withholding
evidence. Ajab Gul vs Crown PLD 1954 Peshawar 20.

Section 123—The discretion to the head of a department is clearly confined
to granting or withholding permission to the giving of such evidence, but he has
not the power to determine the question whether the evidence is of the
description in respect of which his permission is required. PLD (1955) Lahore
39.

Section 123—The expression "affairs of State" in section 123 covers only
such affairs of state where disclosure or divulgence would be likely to seriously
injure of jeopardise some important interest of the State. PLD (1955) Lahore 39.

Section 123—Orders of detention are frequently based on confidential
information which public officers cannot be made to disclose in view of
provisions of sections 123 and 124. This, however, does not mean that the public
officer cannot be asked in the reasons which "satisfied" him that the detention
was necessary. When such a question is asked, it is for the witness to claim
privilege and bring the communications which he does not wish to disclose
within the provisions of sections 123 and 124. Hayat 3 DLR (FC) 172.

Evi-47
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Section 123—The section gives effect to the principle that public interest
must be paramount and private interests must give way when there is any conflict
between public and private interests. Lady Dinbai Dinshaw Petit vs Dominion of
India, 1951 AIR (Bom) 72.

Section 123—A document containing accusations against a public servant,
which he claims, resulted in his discharge, is not covered by the phrase "matters
of State” and is not privileged particularly when the very question to be decided
is whether the order of discharge had resulted from an allegation of misconduct.
Muhammad Afzal Khan vs Federation of Pakistan PLD 1957 Lah 17.

Sections 123 and 106—Preventive detention—Power of the High Court to
assess the sufficiency of material leading to the satisfaction of the detaining
authority in making a detention order—sufficiency of material and non-existence
of material distinction between—Mere information report cannot be a valid
ground for passing a detention order—Mere production of a government file
showing an information report before the High Courts is not sufficient to justify
the detention case—Question of onus to justify the necessity of detention and
claim of privilege by the government, in terms of sections 106 and 123 of the
Evidence Act, discussed. Bangladesh vs Ahmad Ali 2 BSCD 87.

124. Official communications—No public officer shall be
compelled to disclose communications made to him in official
confidence, when he considers that the public interests would

suffer by the disclosure.

Case Law

Confidential reports on officers—No privilege may be claimed by State
Feroz-ud-Din 6 DLR (WP) 162; PLD 1954 Baluchistan 1.

Section 124—When a claim of privilege is made it should be decided then
and there. The question cannot be reserved for decision until the final judgment
is given. If a public officer claims privilege without due care and caution, the
Court is not relieved of the duty of determining whether section 124 of the
Evidence Act is not being made a device for keeping back from the Court
information which the Court is entitled to obtain. Muhammad Hayat 3 DLR (FC)
172
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Section 124—SP claiming privilege in the disclosure of facts regarding an
order of arrest issued by him—No privilege granted. Muhammad Hayat 3 DLR
(FC) 172; PLD 1950 Lahore 429.

Section 124—Witness claiming privilege without valid grounds—
Presumption that disclosure, if made, would have gone against him. Muhammad
Hayat 3 DLR (FC) 172; PLD 1950 Lahore 429.

Section 124—Vice-Chancellor of Punjab University—Public officer under
the section. Punjab University vs Jaswant Rai AIR (33) 1946 Lahore 220 (B).

Section 124—The officer ordering the arrest is not justified in refusing to
answer material questions with regard to function of his satisfaction by virtue of
section 124 Evidence Act. PLD (1950) Lahore 451.

Section 124—Privilege—Can only be claimed by a Government Officer—
Court can hold suo motu that a document was privileged—Confidential reports
of Government officers are not documents relating to affairs of State. Feroz-ud-
Din 6 DLR (WP) 162; PLD 1954 Baluchistan 1.

Section 124—Privilege claimed—Court must see if the disclosure is against
public interest. Feroz Khan Noon 1959 (1) PLR 4(SC)

Section 124—Public officer—Test of—The question of emoluments cannot
be considered to be the main test in interpreting the term "Public Officer”
Punjab University AIR (33) 1946 Lahore 220 (DB).

Section 124—Opinion of Head of Department that unpublished official
records relate to affairs of State conclusive. Emperor vs Raghunath Singh AIR
(33) 1946 Lahore 359.

Section 124—Official communication. So constitute a privileged occasion,
there must be an interest or duty in the person to whom the communication is
made as well as in the person making it. Edward Snelson vs Judges of HC Lahore
16 DLR (SC) 538.

[125. Information as to commission of offences—No
Magistrate or Police-officer shall be compelled to say whence he

got any information as to the commission of any offence, and no

1. Substituted by the Indian Evidence Act (1872) Amendment Act, 1887 (lIl of 1887), for the original
section 125.
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Revenue-officer shall be compelled to say whence he got any
information as to the commission of any offence against the public
revenue.

Explanation—"Revenue-officer" in this section means any
officer employed in or about the business of any branch of the
public revenue.

Case Law

@ Secret information obtained in the ordinary course of duty constitute
sufficient materials for making a detention order. MA Aziz on behalf of KM

Obaidur Ral 503.

126. Professional communications—No '[Advocate] shall at

any time be permitted, unless with his client's express consent, to

disclose any communication made to him in the course and for the

purpose of his employment as such I[‘Jf\dvoc’e{te] by or on behalf of
his client, or to state the contents or condition of any document
with which he has become acquainted in the course and for the
purpose of his professional employment, or to disclose any advice
given by him to his client in the course and for the purpose of such

employment:
Provided that nothing in this section shall protect from
disclosure—
(1) any such communication made in furtherance of any
2[illegal] purpose:
(2) any fact observed by any *[Advocate] in the course of

his employment as such, showing that any crime or

1. The word "Advocate' was substituted for the words "barrister, attorney, pleader or vakil" by
Act VIl of 1973, 2nd Schedule, (with effect from 26-3-71).

2. The word ‘ilegal" was substituted for the word "criminal” by the Indian Evidence Act
Amendment Act (XVIII of 1872), section 10

3. The word "Advocate" was substituted for the words "barrister, pleader, attorney or vakil" by
the Bangladesh Laws (Revision and Declaration) Act, 1973 (Act VIIl of 1973). 2nd Schedule (with effect
from 26-3-71
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fraud has been committed since the commencement of

his employment.

It is immaterial whether the attention of such '[Advocate] was

or was not directed to such fact by or on behalf of his client.

Explanation—The obligation stated in this section continues

after the employment has ceased.

lllustrations

(a) A, a client, says to B, an 2[Advocate]——"l have committed forgery and |
wish you to defend me."

As the defence of a man known to be guilty is not a criminal purpose, this
communication is protected from disclosure.

(b) A, a client, says to B, an Z[Advocate]—"l wish to obtain possession of
property by the use of a forged deed on which | request you to sue."

The communication, being made in furtherance of a criminal purpose, is not
protected from disclosure.

(c) A, being charged with embezzlement, retains B, an attorney, to defend
him. In the course of the proceedings, B observes that an entry has been made
in A's account book, charging A with the sum said to have been embezzled, which
entry was not in the book at the commencement of his employment.

This being a fact observed by B in the course of his employment, showing
that a fraud has been committed since the commencement of the proceedings, it
is not protected from disclosure.

Case Law

The provisions of the section should not apply where the client consents to
contents of documents being brought on record. Ali Nawaz vs. Muhammad Yusuf,
PLD 1963 SC 51.

1. The word "Advocate" was substituted for the words "barrister, pleader, attorney or vakil" by
the Bangladesh Laws (Revision and Declaration) Act, 1973 (Act VIII of 1973). 2nd Schedule (with effect
from 26-3-71).

2. The word "Advocate" was substituted for the word "attorney”, (Act VIIl of 1973). 2nd Schedule
(with eftect from 26-3-71).



374 Evidence Act [Ss. 127-129

127. Section 162 to apply to interpreters, etc—The provisions
of section 126 shall apply to interpreters and the clerks of servants
of '[Advocate].

128. Privilege not waived by volunteering evidence —If any
party to a suit gives evidence therein at his own instance or
otherwise, he shall not be deemed to have consented thereby to
such disclosure as is mentioned in section 126; and, if any party to
a suit or proceeding calls any such *[Advocate] as a witness, he
shall be deemed to have consented to such disclosure only if he
questions such ‘[Advocate] on matters which, but for such

question, he would not be at liberty to disclose.

Case Law

Official communication—To constitute a privileged occasion, there must be
an interest or duty in the person to whom the communication is made as well as
in the person making it. Edward Snelson vs Judges of High Court Lahore 16 DLR
(SC) 538.

129. Confidential communications with legal advisers—No
one shall be compelled to disclose to the Court any confidential
communication whii:'h‘has, taken place between him and his legal
professional adviser, unless he offers himself as a witness, in which

case he may be compelled to disclose any such communications as

1.  The word "Advocates" was substituted for the words "barristers, pleaders, attorneys or
vakils" by the Bangladesh Laws (Revision and Declaration) Act, 1973 (Act VIII of 1973). 2nd Schedule
(with effect from 26-3-71),

2. The word "Advocate" was substituted for the words “barrister, pleader, attorney or vakil* by
the Bangladesh Laws (Revision and Declaration) Act, 1973 (Act VIII of 1973). 2nd Schedule (with effect
from 26-3-71).

3. The word "Advocate” was substituted for the words "barrister, attorney or vakil" by the
Bangladesh Laws (Revision and Declaration) Act, 1973 (Act VIl of 1973). 2nd Schedule (with effect
from 26-3-71).
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may appear to the Court necessary to be known in order to explain

any evidence which he has given, but no others.

130. Production of title-deed of witness, not a party— No
witness who is not a party to a suit shall be compelled to produce
his title-deeds to any property or any document in virtue of which
he holds any property as pledgee or mortgagee or any document
the production of which might tend to criminate him, unless he
has agreed in writing to produce them with the person seeking the
production of such deeds or some person through whom he

claims.

131. Production of documents which another person having
possession, could refuse to produce—No one shall be compelled
to produce documents in his possession, which any other person
would be entitled to refuse to produce if they were in his
possession, unless such last-mentioned person consents to their

production.

132. Witness not excused from answering on ground that
answer will criminate—A witness shall not be excused from
answering any question as to any matter relevant to the matter in
issue in any suit or in any civil or criminal proceeding, upon the
ground that the answer to such question will criminate, or may
tend directly or indirectly to criminate, such witness, or that it will
expose, or tend directly or indirectly to expose, such witness to a

penalty or forfeiture of any kind :

Proviso—Provided that no such answer, which a witness shall
be compelled to give, shall subject him to any arrest or
prosecution, or be proved against him in any criminal proceeding,

except a prosecution for giving false evidence by such answer.
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Case Law

Proviso—The question whether a certain statement was made by a witness
under compulsion must depend upon the facts of a particular case. Dr M Abdul
Sami vs State 14 DLR (WP) 1.

133. Accomplice—An accomplice shall be a competent witness
against an accused person; and a conviction is not illegal merely
because it proceeds upon the uncorroborated testimony of an

accomplice.

Case Law

F‘*"Secti(m 133—Accomplice is a person who participates in the crime. Zafar
Ali vs State 14 DLR (SC) 174; 1962 PLD (SC} 320.

Section 133—Accomplice's evidence—All that is required is that
corroborative evidence should indicate that the story given out by the approver
is true. Nur Ali Gazi vs State 13 DLR 740: (1962) PLD (Dac). 249.

Section 133—Confession of a co-accused, even when corroborated, cannot
be the foundation of a conviction. State vs Badsha Khan, 10 DLR 580, State vs.
Abdur Rashid 10 DLR 568; Abdur Rahman vs State 14 DLR 272; Abdul Monsur
Ahmed vs State 13 DLR 353.

Section 133—Evidence of accomplice or bribe-giver. Corroboration is
essential as to the implication of the accused and as to offence itself. Osimuddin
Sarker vs State 13 DLR 197; 1961 PLD (Dac.) 798. Juma 7 DLR (WP) 45.

Section 133—Conviction on the evidence of an accomplice—Principles to
follow. Rule of prudence requires same independent corroborative evidence
implicating the particular case. Bhubani Shahu vs King 2 DLR (PC) 39.

Section 133—An accomplice cannot corroborate himself 2 DLR (PC) 39.

Section 133—Corroboration of approver's evidence—Rule to follow. The
rule as to corroboration of the approver's evidence does not require the
prosecution to prove by independent evidence that the prisoner committed the
crime but only to produce such independent evidence as shows or tends to show
that the part of the approver's testimony wherein he states that the prisoner was
one of the persons who took part in the commission of crime is true [Read the
Jjudgment as a whole where the subject has been dealt with elaborately and views
for and against have been expressed]. Ishag 7 DLR (FC) 37.
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Section 133—Approver's statement—Principles of corroboration—Its
extent. Ishag 7 DLR (FC) 37.

Section 133—Corroboration need not be on all particulars. Fazal Dad 7
DLR (FC) 176; Israil 9 DLR 416.

Section 133—Informer and accessory after the event—To be treated as
accomplices. Sabjannessa Bibi 9 DLR 473; Md Yusuf 7 DLR 302.

Section 133—Corroboration need not be by di}ect evidence [Read the
judgment where the subject has been discussed elaborately] Md Yusuf, 7 DLR
302.

Section 133—Accomplice's evidence—Corroboration of, caution against
hasty inference. An accomplice in his desire to screen his real partner in the
crime may substitute an innocent person. A Quader 8 DLR (SC) 165.

Section 133—Bribe-giver's evidence slight corroboration is enough A. Bari
7 DLR 457; 10 DLR 283.

Section 133—Accomplice is a guilty associate. Ghulam Rasul 1 PCR 90.

Section 133—Witness withholding information from fear is not an
accomplice. Ghulam Rasul 1 PCR 90.

Section 133—Accomplice, a moral wreck. Ishag 7 DLR (FC) 37.

Section 133—Recovery of property from the possession of the accused
together with the statement of the approver that these accused were his
companions in dacoity is enough. Ali PLD 1954 Lahore 201; PLR 1954 Lahore
93.

Section 133—Evidence in r&)oration or the testimony of an accomplice
must be independent evide/neé which shows or tends to show that the story of the
accomplice that the accused committed the crime is true not merely that the
crime has been committed but that it was committed by the accused.

The corroboration need not be direct evidence that the accused committed
the crime; it is sufficient if it is merely circumstantial evidence of his connection
with the crime. Dhanapati De AIR (33) 1946 Calcurta 156.

Section 133—Accomplice—The test laid down in order to hold a certain
person as an accomplice is, whether such person sustains such a relation to the
criminal act that he or she can be jointly indicted with the accused whom he or
she implicates. Farid Muhammad PLD 1959 (WP) Peshawar 12.

Evi-48
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Section 133—Confession of accomplice—If sufficient for conviction of co-
accused—If corroboration is necessary in material particulars. Khasta Hassain
vs Crown PLD 1949 Baluchistan 6.

Section 133—Conviction may be only on corroborated testimony of
accomplice. Bhagavathar AIR (133) 1946 Madras 271.

Section 133—Corroboration of statement of accomplice—Need not be of
every particular. Ishag 7 DLR (FC) 37; PLD 1954 (FC) 335; 1954 FCR 35.

Section 133—While it is necessary that the statement of the approver should
be corroborated against the accused person, it is not necessary that there should
be corroboration of the statement of the accomplice on all points he deposes
about including the one that he himself took part in the crime. When appearing
as a witness an accomplice cannot be divested of the status of a witness and to
insist that before his statement is accepted in any particular, it should be
corroborated, will amount to holding that what an accomplice says is not
evidence. Abdul Qadir PLD 1956 Lahore 100, PLR 1956 Lahore 757.

Section 133—The evidence of an accomplice has to be considered as a
whole and though the Court starts with the initial presumption against his
trustworthiness it may accept his testimony if it is corroborated in material
particulars. This rule that insists on corroboration does not require that
corroboration must be on all the particulars of the story, nor that there must be
corroboration on that part of the story of the accomplice in which he implicates
himself. If the independent evidence produced in corroboration tends to show
that the persons named by him were parties to the commission of the offence
charged, the Court is entitled to accept his evidence even though there be no
corroboration against the accomplice himself. Israil 9 DLR 416; PLD 1957
Dhaka 454.

Section 133—General corroboration of statement of accomplice—Not
enough—Should be with reference to each accused. Ali PLD 1954 Lahore 201;
PLR 1954 Lahore 93.

Section 133—The evidence of an accomplice cannot be believed unless
there is a material corroboration not only with regard to the crime but also with
regard to the criminal act. Inayat Hussain Shah PLD 1954 Sind 246.

Section 133—The uncorroborated testimony of an accomplice could, if
accepted, form the basis of a conviction in a criminal case. However, in the
course of judicial precedents a rule of prudence has been evolved under which it
is always insisted that there ought to be independent corroboration of any
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approver's statement on material points suggesting a link between accused
persons and the crime before such a statement could be accepted as a safe
foundation for their conviction. The reason for the rule is obvious. There is
always danger of substitution of the guilty by the innocent in such cases and it is
realised that it would be extremely risky to act upon the statement of a self-
confessed criminal who while trying to save his own skin, might be unscrupulous
to accept suggestions of others to implicate a person unconnected with the crime
in place of his real accomplice for whom he may have a soft corner. But the
corroboration required would depend on the facts and circumstances of each
particular case and no hard and fast rules can be laid down in this behalf. Surely
one of the factors calling for consideration may be the circumstance that the
approver had no ostensible motive to involve any of the accused person falsely
in the case. Ghulam Qadir PLD 1959 (§C) 377.

Section 133—Evidence of accomplice—Should be regarded with
suspicion—Extent of suspicion depends on facts of the case. Srinivas PLD 1947
Privy Council 141.

Section 133—Evidentiary value of evidence of accomplice—Corroboration
necessary for conviction. Ishaq 7 DLR (FC) 37; PLD 1954 Federal Court 335;
1954 FCR 35, PLR 1955 Lahore 872.

Section 133—Under section 133 of the Evidence Act, which the learned
Sessions Judge seems to have completely overlooked, an accomplice is a
competent witness against an accused person and a conviction, based on it, is not
illegal, simply because it is not corroborated. The Courts, however, as guided by
section 144 illustration (b), which lays down that an accomplice is unworthy of
credit, unless he is corroborated in material particulars, insist on such
corroboration, but then that is all. It does not mean that the evidence of an
accomplice should totally be rejected. Farid Muhammad PLD 1959 (WP)
Peshawar 12 (DB).

Section 133—Exculpatory confession—Not to be used against the accused.

Where the confession is of exculpatory nature it cannot possibly be used
against any co-accused. Rasul Bux PLD 1960 (WP) Karachi 956.

Section 133—Person present at the time of commission of crime—Not
taking part in it—If not an accomplice. Ghulam Rasool. PLD 1950 Lahore 129;
PLR 1950 Lahore 183.

Section 133—Where the witness was present at the time of the commission
of a crime but he did not give information about the offence.
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Corroboration need not, however, be on the question of the actual
commission of the offence. If this was the requirement then we would have
independent testimony on which to act and there would be no need to rely on the
evidence of one whose position may, in this particular case, be said to be
somewhat analogous to that of an accomplice, though not exactly the same. What
the law requires is that there should be such corroboration of the material part of
the story connecting the accused with crime as will satisfy reasonable minds that
the man can be regarded as a truthful witness. Satyanaravan PLD 1956 Supreme
Court (Ind) 280.

Section 133—Person keeping a lookout when crime was committed—
Accomplice, Dhanapati De AIR (33) 1946 Calcutta 156 (DB).

Section 133—Recovery of looted property from accused—Enough
corroboration of accomplice Ali. PLD 1954 Lahore 201; PLR 1954 93 (DB).

Section 133—Corroboration of approver's evidence—Nature and extent
of—Test to be applied—Evidentiary value. Sarwan PLD 1957 Supreme Court
(Ind) 555.

Section 133—An approver is undoubtedly a competent witness under the
Evidence Act. His evidence, however, cannot be acted upon as a rule of prudence
unless it is corroborated in material particulars by other independent evidence.
The reason for this caution is that the approver has participated in the
commission of the offence himself. Such independent corroboration need not
cover the whole of the prosecution story. It would not be safe to act upon such
evidence merely because it is corroborated in minor particulars or incidental
details. In such a case corroboration does not afford the necessary assurance for
the conviction Yaru PLD 1959 Karachi 662.

Section 133—Corroboration—Dead body discovered before approver's
statement—Recovery has no corroboratory value.

As the dead body had been recovered long before the approver's statement
that recovery cannot be used in corroboration of approver's statement Ashig
Hussain PLD 1958 (WP) Peshawar 10.

Section 133—Corroboration of approver's evidence—Reasons for—Not
reliable without corroboration. Rafig Ahumad PLD 1958 SC (Pak) 317; PLR
1958(2) WP 1160.

Section 133—Corroboration of accomplices' statement—May be by
circumstantial evidence. Musafar PLD 1956 Federal Court 140; PLR 1956
Lahore 1313.
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Section 133—The rule of caution that the evidence of an approver should be
supported by independent corroborative evidence connecting the accused with
the crime is now regarded as a rule of law. Such corroborative evidence should
show or tend to show that the story of the approver that the accused committed
the crime is true not merely because the crime has been committed but that it was
committed by the accused.

Section 133—Where the deceased was last seen with the accused and a
blood stained hatchet was recovered at the instance of the accused it was
sufficient corroboration. Manzoor PLD 1957 (WP) Lahore 1023; PLR 1958 (1)
WP Lahore 1189 (DB).

Section 133—Uncorroborated evidence of approver—Accused unable to
say why approver was implicating him—No ground for conviction. Abdul Qadir
8 DLR (SC) 165; PLD 1956 SC (Pak) 407; PLD 1957(1) WP (SC) 160.

Section 133—Uncorroborated evidence of approver—Not safe to base
conviction on—Reasons. Khadim Hussain PLD 1949 Lahore 230; PLR 1950
Lahore 121.

Section 133—Person passing bribe—Accomplice—Must be corroborated
by independent source. Magbool Hussain PLD 1957 (WP) Lahore 903.

Section 133—The bribe giver is, in the eye of law, an accomplice and his
statement that Rs 100 was paid by way of bribe cannot be accepted unless there
is corroboration. Ghulam Muhammad PLD 1957 Karachi 410.

Section 133—Two bribe-givers giving bribe separately—One cannot
corroborate statement of each other. Abdullah Khan PLD 1960 AJK 14.

Section 133—Eye-witness—Interested witness—Not necessary to
corroborate evidence of such witness. Mangal Singh PLD 1957 SC (Ind) 179.

Section 133—Motive—Cannot corroborate evidence of an approver—
Motive, however strong cannot afford the necessary corroboration of the
testimony of an approver. Qabil Shah PLD 1960 (WP} Karachi 697—1960 KLR
551 (DB).

Section 133—Retracted confession of co-accused—Admissible against
each other—Corroboration necessary. Muhammad Ramzan PLD 1957 (WP)
Lahore 956.

Section 133—Co-accused, retracted confession of—Uncorroborated—Not
sufficient for conviction—Direction to Jury. Nurul Fakir PLD 1950 Dhaka 50:
Rel. 49 CWN 719 (DB).
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Section 133—Corroboration of approver's evidence—Extent of—Not
necessary in all details—Not necessarily by direct evidence. Muhammad Zaman
PLD 1950 Lahore 115; PLR 1950 Lahore 1948 (DB).

Section 133—Corroboration—Nature and extent of—Principles governing
the Court in the matter of corroboration. Abdul Qadir PLD 1956(WP) Lahore
100; PLD 1956 Lahore 757 (DB).

Section 133—It is well settled that no conviction should be based on the
statement of an accomplice unless it is corroborated in material particulars.

Section 133—The corroboration required must be not only general
corroboration of the statement of the accomplice but also against each of the
accused persons before that person can be convicted of an offence. Ali vs Crown
6 DLR (WPC) 52.

Section 133—The Court should be unwilling to act on the evidence of
persons who on their own showing are accomplices unless it received
confirmation from other evidence. /1950 PLD (Lah) 288.

Section 133—1It is not necessary that corroborative evidence by itself should
establish the offence deposed to by the approver. Recovery of looted property
from the possession of the accused coupled with the statement of the approver
that those accused were his companions in the dacoity is enough to prove that
they had taken part in the dacoity. Ali vs Crown 6 DLR (WPC) 52.

Section 133—Accomplice's evidence needs corroboration as a safeguard.
Abdul Quddus vs State 35 DLR 373.

Section 133—Statement made by accused hoping to be made an approver
cannot be used against him. Syed Naziruddin Alhmed vs State PLD 1963 B J 10.

Sections 133 and 114, illustration (b)

Section 133—Accomplice's evidence needs corroboration as a safeguard—
Although section 113 of the Evidence Act provides that an accomplice shall be a
competent witness against the accused person and the conviction is not illegal
merely because it proceeds upon the uncorroborated testimony of an accomplice
yet illustration (b) to section 114 of the Evicence Act is the rule of guidance to
which the Court should have due regard. The said illustration (b) provides that
the Court may presume that the accomplice is unworthy of credit unless he is
corroborated in material particulars. The law and the rule of prudence are
certainly not higher in the case of sexual offences. Abdul Quddus vs. State 35
DLR 373.
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Section 133—Acceptance of uncorroborated testimony of victim girl—
Court may presume to be unworthy unless she is corroborated in material
particulars. The judge may accept her testimony by assigning reason. Abdul
Quddus vs State; 1983 BLD 18(b).

Section 133— In a case where bitter enmity is admitted between the parties
it required as a rule of prudence that there should be some such corroboration of
the evidence of the interested witness as may inspire confidence in the mind of
the court. Abul Kashem and others vs Stare 56 DLR 132.

Section 133—This section makes evidence given by a witness in a judicial
proceeding admissible in a subsequent judicial proceeding where the question in
controversy in both proceedings is identical and where the witness is dead, or
cannot be found, or is incapable of giving evidence. State vs Ershad Ali Sikder
and others 56 DLR 185.

Section 133—Though conviction of an accused on the testimony of an
accomplice cannot be said to be illegal, Courts will, as a matter of practice, not
accept the evidence of such a witness without corroboration in material
particulars. State vs Ershad Ali Sikder and others 56 DLR 305

Section 133—Accomplice stood in the witness box as PW 20 and made a
disclosure of the offence committed by the condemned prisoners and appellants
and oath was accordingly administered to him. Accomplice was pardoned with
the condition of making a full and true disclosure of the whole episode leading
to murder of victim Zainal Khan. Conditional pardon, as such, was granted to
accomplice. No illegality and legal infirmity are manifested in giving testimony
on administration of oath on the part of accomplice and it cannot be suggested at
all that the evidence of the accomplice is an inadmissible evidence. Stare vs
Ershad Ali Sikder and another 8 BLC 107.

Section 133—Testimony of an accomplice is stigmatised evidence in
criminal proceeding. The cautionary provision incorporates a rule of prudence
because an accomplice who betrays his associates is not a fair witness. What is
required is to adopt great circumspection and care when dealing with the
testimony of an accomplice. Though there is no legal necessity to seek
corroboration of an accomplice evidence it is desirable that the Court secks
reassuring circumstances to satisfy the judicial conscience that the evidence is
true. Corroboration need not be direct evidence and it is sufficient if it is merely
circumstantial evidence of his connection with the crime. In the instant case,
testimony of accomplice has been corroborated by the testimony of the PWs 17
and 19. State vs Ershad Ali Sikder and another 8 BLC 107 .
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Sections 133 & 114(b)—Though the conviction of an accomplice cannot be
said to be illegal yet the courts will, as a matter of practice, not accept the
evidence of such a witness without corroboration in material particulars. State
vs Ershad Ali Sikder and others 56 DLR 185.

Sections 133 and 114—Section 133 and illustration (b) to section 114 of the
Evidence Act deal with the law relating to an accomplice evidence. An
accomplice namely, a guilty associate in crime, is a competent witness. Section
133 lays down that the conviction based upon uncorroborated testimony of an
accomplice is not illegal but Rule of guidance and Rule of prudence indicated in
illustration (b) to section 114 of the Evidence Act has resulted in the settled
practice to require corroboration of an evidence of an accomplice which is now
virtually assumed force of Rule of law. The evidence of an accomplice does not
demand outright rejection if there is no corroboration but, though, there is no
legal necessity to seek corroboration of an accomplice evidence it is desirable
that the court seeks reassuring circumstances to satisfy judicial conscience that

evidence is true.

In the present case, PW I's evidence attributing authorship to Ershad Ali
Sikder in causing death to Khaled stood corroborated by evidence of PWs 3, 4,
5,7,9,10and 14 and also the evidence of PW 21. PW 1, accomplice evidence
connecting Ershad Ali Sikder, Faruque alias Jamai Faruque, LM Liaquat Ali
Lashkar and Nasir Khan in causing injuries to PW 3 Munir, also stood
corroborated by evidence of PWs 3, 4, 5,7, 9, 10 and 14 and, also evidence of
PW 22. Evidence of PW 1, Noor Alam that is accomplice evidence, satisfied the
test of reliability. State vs Ershad Ali Sikder and others 8 BLC 275

Sections 133 & 114(3)—The combined effect of sections 133 and 114(b) is
that though a conviction based upon accomplice's evidence is legal, the Court
will not accept such evidence unless it 1s corroborated in material particulars.
The corroboration must connect the accused with the crime. State vs Ershad Ali
Sikder and others 56 DLR 185.

Sections 133 and 144— Testimony of accomplice—It is dangerous to base
a conviction on such evidence alone. The Court almost invariably starts with
the presumption against the trustworthiness of the accomplice and unless
circumstances are quite exceptional the Court refuses to convict on the

uncorroborated evidence of an accormplice. Ator Ali vs State 44 DLR 478.
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34. Number of witnesses—No particular number of

witnesses shall in any case be required for the proof of any fact.

Case Law

Number of witnesses—Not material—Testimony of even one witness
sufficient. Ishrar PLD 1958 Dhaka 384; 10 DLR 136.

Section 134—Single witness of occurrence—When conviction may be
based on his testimony. Where there is a single witness of the crime the question
whether conviction may be based on his evidence or not must depend upon the
circumstances of each case and the quantity of the evidence of the single witness
whose testimony has to be either accepted or rejected. If such a testimony is
found by the Court to be entirely reliable, there is no legal impediment to the
conviction of the accused person on such proof. Even as the guilt of an accused
person may be proved by the testimony of a single witness. The Court is
concerned with the quality and not with the quantity of the evidence necessary
for proving or disproving a fact. Vadivelu Thevar PLD 1957 Supreme Court
(Ind.) 525.

Section 134—If believed, conviction may be based on the evidence of a

single witness.

Section 134—Section 134, the Evidence Act provides that no particular
number of witnesses should in any case be required for the proof of any fact. If
believed, conviction can be based on the solitary evidence. Yusuf Sk vs.
Appellate Tribunal 29 DLR (SC) 211.

Section 134—High Court declined to interfere where the Special Tribunal
as well as the Appellate Tribunal felt satisfied and relied upon one witness to pass
sentence of conviction. Yusuf Sk vs Appellate Tribunal 29 DLR (SC) 211.

Section 134—Evidence has to be recorded viva voce. In civil proceedings,
however, facts may be proved by affidavits with the consent of parties. Abdul
Rauf vs Khalida, PLD 1968 Lah 423.

Sectition 134— Number of witnesses for proof of fact—It is true in view of
section 134 conviction on any accused can be based even upon the evidence of a
single witness. But that witness must be wholly reliable. PW 2, the only eye-
witness in the present case, in the facts thereof, is not wholly reliable, if not
wholly unreliable, and as such sufficient corroboration of her evidence is
necessary to base conviction. Ashrafuddin vs State 42 DLR 511.

Evi-4g
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Section 134—Number of witnesses—Conviction of the appellants can
safely be based on the solitary evidence of the eye-witness PW 1. His evidence
is full, complete and self-contained. It may not have received corroboration from
other witnesses, but it stands fully corroborated by the circumstances of the case
and the medical evidence on record. Its fullness and completeness are enough to
Justify the conviction. Abdul Hai Sikder vs State 43 DLR (AD) 95.

Section 134—The testimoney of the solitary eye-witness could not be
shaken in any manner by the defence in cross-examination for which it is
difficult to disbelieve her testimony as she narrated the prosecution case in
details. Abdul Quddus vs State 43 DLR (AD) 234.

Section 134—It is not enjoined that the prosecution is to examine certain
definite number of witnesses. Kazi Motiur Rahman vs Din Islam 43 DLR 128,

Section 134—Quality and not quantity of evidence is acceptable. There is
no impediment in law in conviction being based on the testimony of a single
witness if it is honest and trustworthy, veracity of eye-witness cannot be doubted
unless reason for false implication is given. Ataur Rahman vs State 43 DLR 87.

Section 134—Even if one prosecution witness is fully reliable then
conviction of an accused can be based upon his evidence. Shadat Ali vs State 44
DLR 217.

Section 134—Solitary witness—True it is that conviction can be based on a
solitary witness and it is not necessary to seek corroboration always from
independent sources but in the instant case PWs 1-3 being close relations and
their evidence being inconsistent, it is not safe to maintain the conviction. Balu
vs State 45 DLR 79.

Section 134—Recovery of arms and ammunition after hot pursuit of the
accused moving with the same—Whether evidence of a single witness wihout
corroboration is sufficient to convict the accused—Victim PW 2 is a disinterested
witness and can be relied upon and he has been corroborated in material particulars
by the evidence of PWs 1 & 4. Mahbubur Rahman Khan vs State 45 DLR 117.

Section 134—In a case of sexual offence when the victim girl is a minor her
evidence, if otherwise found to be reliable, may be sufficient for conviction of
the accused even without independent corroboration. Siraj Mal others vs State 45
DLR 688.

Section 134—Even on the basis of a single witness a conviction can be
maintained but such a witness must be fully reliable, above reproach and not
shaken. Ashok Kumar Saha vs State 46 DLR 229.
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Section 134—In order to convict an accused solely on the basis of a solitary
witness like the police officer or the person who made the search and seizure, the
Judge must ensure that such witness is disinterested and the evidence is
unimpeachable and the other witnesses to the search who are alleged to have
reversed from their previous stand are unworthy of credit. Talebur Rahman alias
Taleb and 2 others vs State 49 DLR 167.

Section 134—Non-examination of nearby people not fatal to the
prosecution case when there are eye-witnesses of the occurrence. Milon @
Shahabuddin Ahmed vs State 53 DLR 464.

Section 134—The tria! “‘ourt discarded the evidence of PW 2 as to the
plaintiffs' case of possession since 1963 completely overlooking the provision of
section 134 of the Evidence Act. Shishir Kanti Pal and others vs Nur
Muhammad and others 54 DLR 440.

Section 134—If a witness is otherwise found reliable or independent or non-
partisan or disinterested, the evidence of such a lone witness can be taken as the
foundation in making decision as to an issue in the case. Shishir Kanti Pal and
others vs Nur Muhammad and others 55 DLR (AD) 39.

Section 134—Though in certain cases even a single witness is enough to
prove the case of a party but in the present case the above principle should not
be applied, specially when PW 1 is an interested witness, and evidence as to
consideration money was not uniform. Siraj Mia (Md) vs Nasima Akhter and
another 55 DLR 554.

Section 134—Corroborative evidence is not an imperative component in
every case of rape. The rule is not that corroboration is essential before there can
be a conviction. Shibu Pada Acharjee vs State 56 DLR 285

Section 134—The well-known maxim which is a Golden Rule that
"evidence has to be weighed and not counted" has been given statutory
placement in section 134 of The Evidence Act which provides that no particular

number of witnesses shall in any case be required for the proof of any fact. Shibu
Pada Acharjee vs State 56 DLR 285

Section 134—Law does not require any particular number of witnesses to
prove a case and conviction may be well-founded even on the testimony of a
solitary witness provided his credibility is not shaken. Al-Amin and 5 others vs
State 51 DLR 154

Section 134—It is true that under section 134 of the Evidence Act
conviction can be based on the evidence of a single witness but the evidence of
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that witness must be of unimpeachable character. Bimal Chandra Das alias Vim
and 3 others vs State 51 DLR 466.

Section 134—Out of the two plaintiffs 