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The

'Non-Agricultural : Tenancy

Act, E2

Act. No. XXIII of 1949'

[20th October, 1949.]

An Act to make better provision relating to tie law of landlord end
tenant Ia respect of certain non-agricultural tenancies' in
[Bangladesh].

Whereas it is expedient to make better provision relating to 1he
law of landlord and tenant in respect of certain non-agricultural
tenancies in [Bangladesh]

It is hereby enacted as follows

CHAPTER 1

Preliminary.

1. SHORT TITLE, EXTENT AND COMMENCEMENT.—(1) This act may
be called the 2{**] Non-Agricultural Tenancy Act, 1949.

(2) It extends to the whole of [Bangladesh].

A. For State :ncnt or Objects and Reasons, see Dacca Uazette, Extraordinary,
dated the 14th January, 1949, Pt. WA, p. 111 ; for proceedings in the
Assembly, see the proceedings of the meetings of the East Bengal Legislative
Assembly held on the 12th March, 2nd, 4th, 8th, 9th and 11th April, 1949.

The Act was extended to those areas of the district of Mymensingh
which were known as "Partially Excluded Areas" immediately before the
coming into force of the Consti(ution which was abrogated by the Presiden-
tial Proclamation of the 7th October, 1958. vide notiflcatiori No. 4997 L. R.
dated the 19th October, 1949, published in Dacca Gazette. Extraordinary,
dated the 20th October, 1949, Pt. 1, p. 830.

2, The words "East Bengal" omitted by P.O. 48 of 1972

—1
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—Ss. 1-2

(3) It shalt come Into force on such dates as the Government

:WEFINITIONS.-10

ification in the Official Gazette, appoint.

 this Act, unless there Is anything repug-
nant in the subject or context,—

(1) "Bengali year" means a year ending on the last day of
the Bengali month of Chaitra;

(2) 'Dy. Commissioner] includes any officer appointed by the
Government to pertrm all or any of the functions of a 'Dy.
Commissioner] under this Act ;

(3) "landlord" means a person immediately under whom a non-
a icultural tenant holds

4 " n-agricultural land" means land which is used for
urposes not connected with agriculture or horticulture

and includes any land which is held on lease for purposes
not connected with agriculture or horticulture irrespective
of whether it is used for any such purposes or not, but
does not include—

a homestead to which the provisions of section 182 of t
( Bengal Tenancy Act, 1885, (VIII of 1885) apply,

(3' land which was originally leased for agricultural or horti-
( cultural purposes but is being used for purposes not connected

with agriculture or horticulture wiont-_-tbe consent eithet
expressorlwpiiedof the landlord, itlerioLfowh1chsK
land has been Lo used Is less than twelve years and

land which is held for purposes cjnnected with the cultivation
j j mnniifwt.tr of ten-

Provided 9tir( where an order has been made under section 72
conyrting a parcel of land which is not non-agricultural land into
a jénancy to which the provisions of this Act apply such land shall
b, deemed to be non-agricultural land;

'j5) "N Ficultural tenant" means a person who holds non-
agricultural land undernothe 	 with, consent of

3. The Act came into force with effect from the 20th October, 1949,
vide notification No. 4995 L. R., dated the 19th October, 1949, published In
Dacca Gazette, Extraordinary, dated the 20th October, 1949, Pt. I, p. 830

4. Subs. for "Collector" by E. P. Ord. IX of 1967.
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That . person and Is, or but for a special contract would
be, liable to pay rent to such pe rson for that land
and also includes the successors-in-interest of the former
but does not include any person who holds any such land
on which any premises occupie sue_person are
situated if such premises have been erected, or are
by the person to whom such occupii1jor but for
specialconact would be, liable	 ay rent for such

occupation)

Explanation.— In this clause "Premises" mean sny building such as
housmanufact, warehouse, iai shop or hut whether

çrncteil_ of masony, bricks, concrete, 	 4, modmetal
- or any other material whatsoever and Includes any land

appertaining to such building.

(6) "prescribed" means prescribed by rules made under
this Act;

(7) "pucca structure" means any structure constructed mainly
of brick, stone or concrete or any combination of these
materials;

(8) all words and expressions used but not defined in this
Act and used in the Bengal Tenancy Act, 1885, (VIII of
1885) or the Transfer or Property Act, 1882 IV of
1882), have the same meanings in those Acts.

S. 2 (4): The expression 'non-agricultural land' has been defined in section 2 (4)
of the Non-Agricultural Tenancy Act. It means land which is used for purposes
not connected with agriculture or horticulture and includes any land which is
hold on lease for purposes not connected with agriculture or horticulture irre-
spective of whether it is used for any such purposes or not.

SUM. Baslrjidd,n Vs. Zahurul islam Chowdhuri, (1983) 35 DL.R (AD) 230.

S. 2 (4) (b) : User is the important point in determining whether a parti-
cular land is non-agricultural.

The issue if particular piece of land is a non-agricultural land and
if Sc, 'whether it can be a fit subject for pre-emption under section 26F
of the Bengal Tenancy Act has first to be tested whether the land is a.
non-agricultural land as defined under the provisions of Non-agriculturar
Tenancy Act and although the trend of decisions prvious to the enactment.
of the Non-Agricultural Tenancy Act indicated that the primary test was to
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find the original purpose of the tenancy yet according to the language as
employed in section 2 (4) (b) of the Non . Agricultural Tcnanc5 Act, user becomes
a very important deciding factor.

Athar Ali V. Abdul Taher Bhuiyan 12 DLR 758.

S. 2 (4) & (5) : A - non-agricultural lease in respect of both land with a
building on it is outside the ambit of the Act.

The doctrine of frustration cannot apply to a lease in respect of immovable
property as it creates an estate in such property.

Abdul Mutaleb V. Musammat Rezala Begum. (1970) 22 DLR (SC) 134.

S. 2 (4) and (5): Liability to pay rent for holding a specific land is the.
gist of the concept of tenancy as defined in the Act.

A person can be a co-sharer tenant, event if he is not a co-possessor
(physically speaking) of the specified land, provided a co-tenancy is es-
tablished in respect of the land itself.

Partition of a holding and mutual separate possession is not the same thing.

Brindaban Chandra Chowdhury V. Musamat Rezia Begun,. (1964) 16 DLR 77.

S. 2 (4) and (5) Legislature has made a distinction between non-agri-
cultural land under the Non-Agricultural Tenancy Act and holding under the B. T.
Act.

The words "non-agricultural land" means a piece of land in joint possession
and enjoyment without partition which may form tenancy or a portion of a
tenancy. This interpretation will not throw the land open to the unlimited number
of persons but to persons who are co-sharers tenants under the same landlord
in respect of undivided land though such co-sharers tenants may be co-sharers
tenants of the tenancy with other co-sharer tenants of the tenancy.

Brindaban Chandra Chowdhury V. Musammat Rezia Beguni. (1964)16 DLR 77.

Ss. 2(4), 85 (2) : Right of pre-emption comes within the protection afforded
by the proviso to sub-section 85 (2),

The crux of the question whether a tenant is entitled to pre-empt is the
undivided character of the tenancy. The word "land" in section 24 of the Non-
Agricultural Tenancy Act has been used in the same sense as "holding" has
been used in section 26F of the Bengal Tenancy Act. 	 Ibid

S. 2 (5). Meaning of sub-s. (5) of s.2 explained—A tenant occupying a structure
as a tenant belonging to the owner is not a person to whom s.2 (5) applies.

Section 2 (5) of the Non-Agricultural Tenancy Act provides that non-agricul-
tural tenant does not include any person who holds any land on which
any premises occupied by such person arc situated, if such premises have
been created or are owned by the person to whom such occupation is liable
to pay rent for such occupation.

Md. Tabibur Rahman Moitak Vs. Md. Sayedur .Rahman. (1984) 16 DLR(AD)48.
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S. 2(5): The expression "holds" in sub-section (5) of section 2 of the Act
should be interpreted in its plain meaning as strict interpretation would create
difficulties, Khagecdra Nath Saha Vs. Naresh Chandra Roy (1952) 4 DLR $98.

---One U possessed the land in suit by virtue of a temporary oral lease under
the plaintiffs. U. died in 1935, since when the defendants, his heirs, were in
Possession of the suit land but they were not recognised as tenants by the
plaintiff who brought a suit for ejeciment in 1943. The defendants claim that
they 'were tenants' within the definition of the term in the Act of 23 of 1949
and that the Act was retrospective in operation and hence the suit could not succeed.

Held : After the death of ci in 1935, the defendants were mere trespasser's
and that the Act has no applicability to their case. (b). 	 Ibid

—Monthly tenant—Entitled to rights given to tenant under the
Act. A monthly tenant is included in the definition of a non-agricultural
tenant and is entitled the sights given under this Act to a non-agricultural
tenant. A. F. M. Kutubudowla V. Muhammad Sad eq PLD 1959 SC (Pak)
44-11 DLR 401.

S. 2(5) : A pucca building consisting of 3 rooms and the land on which
the building stood and also the open space lying to the west of the building
were let out and the demised leasehold is described as consisting of "Niskar
lands, etc, and the pucca building" for a term of two years with the option of
one renewal. The lessee failed to exercise the option of renewal and continued -
to hold the tenancy as monthly tenants. The plaintiffs determined the tenancy
by 15 days' notice to quit after the expiry of the last day of the month and
filed a suit for ejectment.

The East Bengal Non-Agricultural Tenancy Act came into force during the
pendency of the appeal.

Held : It is not only competent for a court of appeal to take notice of
such event as the enactment of the East Bengal Non-Agricultural Tenancy Act
which came into force during the pendency of the appeal but it is its duty to
do so. Faizur Rahman V. Jogendra Das (1951) 3 DLR 115.

Ss. 2(5), 7(4), (89), 90: Protective provision of the Act as against eviction
when can (or cannot) be invoked-12 years possession under this Act explained
—Possession after the suit cannot be counted—date of commencement of the Act
is the date of the commencement of the suit.

Definition of non-agricultural tenant was introduced for the first time in the
Act (XXIII of 1949) giving the tenant's right in the land to his successor-in-interest
and since it was not in the Act IX of 1940 where the definition of tenant only
refers to the tenant and not his heirs and the Act of 1949 not being in force
at the time when T. died. Therefore, the defendant cannot be treated as succe-
ssor-in interest within the definition of non-agricultural tenant under Act XXIII
of 1949.

After the death of T in 1942, the defendant continued to be in possession
of the disputed non-agricultural land ; but that does not protect him as he has
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not possessed it as tenant nor completed 12 years before the institution of the
suit, nor can he take the possession of his father to his possession for completing
12 years.

They possess the land during the pendency of this suit up to this stage but
the period of his possession after the institution of this suit cannot be taken into
consideration as nowhere the East Bengal Non-Agricultural Tenancy Act of
1949 provides that even if such a tenant did not complete 12 years possession
before the institution of the suit but completed 12 years possession during the
pendency of the Suit, appeal or execution proceeding pending at the time of com-
mencement of the Act, he can count upon that period of his possession or any
portion thereof after the suit in calculating 12 years. The material point of time
for computation of the period of 12 years is the date of institution of the suit
as has been held in the case reported in 9 DLR 159, that as a rule, the date
of commencement of Act, shall be taken to be the date of institution of the suit
as if the Act was in force at that time.

Therefore, the defendant's possession after the institution of this suit is
immaterial for the purpose of protection under the Act of 1949.

Delbar Vs. Sarada Sundarl Debiy, (1961) 13 DLR 334.

—S. 2. The section on the face of it Is not exhaustive. Sub-section (8) incor-
porates into this Act the definition of terms not defined here but defined either
in the Bengal Tenancy Act VIII of 1885 or in the Transfer of Property Act IV
of 1882.

The result of such incorporation is that even is the Act it incorporated, Is
repealed,—the repealed Act survives in its offspring the new Act, (Secretary
of State V. Hindustan Corporation, 35 CWN 794 at p . 802. So any amend-
ment or repeal of the definitions or of the whole of Bengal Tenancy and the
Transfer of Property Acts will not affect the present Act.

Words defined in the B. T. Act not defined here so far as they may be neces-
sary for the interpretation of this Act are section 3 (4) estate, (5) holding, (7) pay,
payable, payment. (8) permanent settlement, (9) permanent tenure, (11) proprietor,
(12) registered, (13) rent, (14) Revenue Officer. (15) signed. (16) succession,
(18) tenure, Sec. 5 (1) tenure-holder, 5 (2) raiyat, Sec. 4(3) under-raiyat,; Sec.
19 occupancy-raiyat ; Sec. 20 settled raiyat.

Words defined in the Transfer of Property Act and not defined here are—
Section 3 immoveable property, instrument, attested, registered, attached

to the earth, notice, Sec. 5 transfer of property, living person, Sec. 54 sales,
Sec. 58 mortgage, Sec. 105 lease, rent, Sec. 123. gift.

The definitions given in this Act of the words, 'landlord,' non-agricultural
land and 'non-agricultural tenant' in clauses (3), (4) and (5) are to be read
together ; they are dependent on each other.

—By the definition of non-agricultural tenant all tenancies In which the
tenant holds not only lands but also premises erected or owned by the landlord
are excluded from the operation of the Act.
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Landlord—includes the Government, but read with Section 85 of the Act all
lands acquired under the Land Acquisition Act, 1894 for the Government and
held by the Revenue authorities on behalf of any Department, are excluded
from the scope of the Act.

The tcm 'Revenue authorities' has not been defined in this Act. An impor-
tant class of tenants—those holding canal surplus lands, seems to be excluded as
these are acquired lands held by Revenue authorities on behalf of the Canals
and Irrigation Department. But lands acquired before 1894, or not acquired being
kbas mahal property would not be excluded. The Government is specifically men-
tioned because without such mention the Government will not be subject to the
operation of this Act. Governor General of India V. Corporation of Calcutta, 52
CWN 173 ; Province of Bombay V. Municipal Corporation of the city of Bombay,
51 CWN 317; Corporation of Calcutta V. Sub-postmaster, Dhurramtolla. 54
CWN 429 at p. 433).

The Khas Mohals, the Pancbannagram holdings beyond the limits of
Calcutta, will be subject to the operation of the Act.

The word landlord being defined In relation to a non-agricultural tenant,
an assignee of rents only but not of the landlord's interest in the land will
not be a landlord nor will such a person be entitled to execute a decree for
rent under Chap. XI of the Act even if he be an assignee thereof, Manu.
rattannath Das V. Harinath Das, 1 CLI 5CO 3 Akil Kanta Lahiri V. Aswini Kanto
Bhattacharjee, 40 CWN 589, Rent has been defined in sec. 2(13) of the Bengal
Tenancy Act.

S. 105 rent Is defined to be money. share of crops, service or any other
thing of value to be rendered periodically or on specified occasions. An assignee
of rents only will not however be a landlord as the non-agricultural tenant will
not be holding under him.

Chap. VII will not apply to suits by such assignee. Such suits will
however be rent suits for the purpose of jurisdiction of courts on the analogy
of the Full Bench case. Srish Chandra V. Wasim Quazi, 27. Cal. 827. The decree
in such a suit will be a money decree, and sale will be a sale In execution
of a money decree, ( Krishnapada\V, Manada Sundari, 59 Cal 102; 36
CWN518).

See however Bijanbala V. Mathur, 35 CWN 51 and Gopendra V. Barn
Kishore, 37 CWN 901 where it was been held that the assignee of rent decree
cannot execute It either as a rent decree or as a money decree.

For the position of a landlord losing interest before Institution of a suit,
see Forbes V. Maharaj Bahadur, 18 CWN 747 P.C. It was held that It could
be executed as a rent decree (Chutterpal Singh V. Gopalsing Bothra, 4 CWN
446). This view must be taken as overruled by the Privy Council case. Loss
of interest after decree but before applying for execution—decree can't be executed
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as rent decree, (Hemchandra V. Monmohini, 3 CWN 604). Loss of interest alter
applying for execution—decree may be executed as a rent decree, (Syadunnissa
V. Amiruddin 21 CWN 847).

These decisions turned on the language used in sec. 148 (h) now sec. 148
(o) of the B. T. Act. The language used in Sec. 74 of the present Act which
corresponds to Sec. 148 (0) of the B. T. Act is exactly the. same.

Bengal year—is here defined with reference to its termination. In the Bengal
Tenancy Act VIII of 1885—Agricultural year has been defined as the Bengal year
commencing on the let day of Baisakh. Bengali year as here defined is the same
as the Agricultural year of the B. T. Act.

Collector—The primary meaning is the Collector of a District. See definition
in B. T. Act.

Non-agricultural land—the definition is a negative one and is made
dependent on user. So far as this Act is concerned, an unauthorised user
will not be held to be such user. See definition of tenant in Sec. 3 and
Sec. 72. But in many cases the original contract will not be available, in
such cases a long course of user will be held to give an indication of the
purpose of the tenancy, (Hedayet Ali V. Kamalanand Singh, 17 DU 411).
We have first to find out what are agricultural and horticultural purposes. As
has been held 'Agricultural' is a term wider than cultivation, and cases
have come to court for decision whether a particular purpose fell within the
classification 'Agricultural'.

Grazing of cattle employed in cultivation has been held to be agricul-
tural purpose, but not where the cattle are not raised for agriculture but
for other purposes, (Brojobasi V. Ramsankar, 23 CLJ 638). The burden
is on the landlord to show that grazing is unconnected with agricultural
purposes, (Shyamsundar V. L. Ivans. 37 CWN 1009 at p. 1012). See also Fitz-
patrick V, Wallace, 11 W. R. 231 and Latifar V. Firbcs. 14 CWN 372 at p. 376.
(Sonkholq has been held to be agricultural land, (Raja Kritibash Btiutati Han
Chandan V. Secretary of State for India, 15 CWN 300). Stacking agricultural
produce or manure, threshing corn, are agricultural purposes, (Dinanath v.
Sashi Mohan, 20 CWN 550). Lease of tank and banks has in some cases been
held to be agricultural, (Surendra V. Chandralara, 34 CWN 1063)

For meaning of particular see 17 CLJ 411 supra, Land includes water,
(Jagabandhu V. Bhowani. 9 Pat. 401 ; AIR 1929 Pat. 382).

The present Act excludes fishery rights from its scope. Sec. 5(c)(ii).

But land covered with water may be held for purposes other than fishery.
The tenancy then will be within the scope of the present Act.

Non-agricultural tenant—is tenant of non-agricultural land, definition of
which is given but an important class is excluded viz, those who occupy not
only bare land but also structures on the land erected or owned by the
landlord. This latter class of tenants comes within the purview of the West
Bengal Rent Control Act. 'Tenant' has been separately defined in sec. 3. The
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additional requisites therein imposed are (a) holding under a proprietor or
tenure-holder, and (b) holding for any of the purposes provided in this Act. For
being a tenant there must be a liability to pay tent which may be excluded by
a special Contract.

Act IX of 1940 defined "non-agricultural tenant" as follows :-"non-agri-
cultural tenant' means a tenant who holds under another person, and is liable
to pay rent to such person for, non-agricultural land which, under the terms of
any agreement, such tenant is entitled to use for homestead or residential
purpose or for the Conduct thereon of any commercial or industrial enterprise
or any trade or business, and includes a tenant who holds agricultural laud
within any municipal area, but does not include a tenant who holds non-agri-
cultural land together with any structure thereon erected or owned by the person
under whom such tenant holds or by the superior or predecessor in interest of
such person." (Vide Sec. Cl. (2). Act IX of 1940).

In the definition of Act 9 of 1940 the purpose of the holding home-
stead or residential purpose, or for the conduct of any commercial or indus-
trial enterprise, or for any trade or business, was mentioned under section 4(c).
of this Act, the non-agricultural tenant holding for other purposes, with the
exception of purposes mentioned in section 5(c), clause (ii), that is, exercise of
forest rights, right over fisheries, or rights to minerals, are included. The scope
of the present Act is thus wider than that of Act IX of 1940.

In the definition of Act IX of 1940 as also in the present definition, if a
person holds together with structures under another, would not be a non-agticul-
tural tenant. The word "structures" of the Act IX of 1940, has been substitutes
by the word "premises" in this Act.

Decisions under the old Act IX of 1940.

Who are tenants included within the definition :-

An ex-tenants is included, (Baidya Nath Ghosh V. Bajrangilal, 53 CWI
783). Person having right to sell fruits from tress, and fish from tank, held not to
be non-agricultural tenant, (Bhagabat V. Nagendra, 45 CWN 382). Sub-tenants
Molding tenancies of rooms, held not to be non agricultural tenants. (Jahur Mia V.
Abdul Guffur, 45 CWN 603). A tenant of land and structures, who himself
erects a shed held not to be a non-agricultural tenant, (Ajit Kumar V. Anuku)
Chandra, 45 CWN 678). To be given relief a claim by the tenant is not enough.
He must establish tha,t he is a non-agricultural tenant, (Baldeo Singh V. Upendra
45 CWN 780). A suit for ejectment of a trespasser could not be stayed under
Act IX of 1940, unless the Court found that the defendant was a non-
agricultural tenant, (Provabati V. Pratap Chandra. 45 CWN 991), Ejectment
suit against sub-tenant after service of notice under section 167 B.T. Act, could,
not be stayed,	 Ibid

—2
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Sub-tenants becoming direct tenants by reason of surrender of the superior
interest, held protected by the Act (Reliance, Jute Mills V. Dukhi Shah, 46
CWN 889).

Tenant continuing after compromise, whereby the huts become the land-
lord's property according to the decree, is not thereafter a non-agricultural
tenant entitled to protection, (Hemehandra V.Brindaban, 59 CWN 684).

Prescribed-- means by Rules. For Rules framed under this Act, Sec. 92,
see Calcutta Gazette Pt, I. pp.2109-20, Notification No. 10082 L. Ref dated
23 Nov. 1949 Vide Appendix 1.

Pucca structure : —All that is required is that structure should be cons-
tructed not entirely but mainly of brick, stone or concrete or a combination
of these meterials. In Bengal in ordinary parlance no structure is called pucca
unless it has a pucca roof. The Act has driherately departed from the ordi-
nary meaning, thus giving valuable rights to tenants whom their landlords allo-
wed to erect brick-built structures minus the roof with the idea that in such
cases the tenants would not be able to set up permanent rights. Sec the provi-
sions of Sees. 6 and 7.

There are cases as to substantial structures. See Casperz V. Kedarnath, 5
CWN 858 ; Gangadhar V. Aymuddin, 8 Cal. 960 and permanent dwelling
houses under Sec. 37 Act XI of 1959, (Manmohan V. Turner Morrison &
Co. 33 CWN 930 on appeal 36 CWN 29 P.C. Makar Ali V. Shyamacharan,
3 CWN 212).

Query---If a pueca ghat would be a pucca structure ?

Pucca structure It seems that the erection of a pucca privy in a Muni-
cipal area by a tenant would not meet the requirements of sections 6,7,8 and 9
as a property let for residential purposes must have privy and the privy should
conform to the health regulations--we cannot conceive of a kutcha privy
existing in a Municipality, (Abdul Hakim V. Elahi Bux, 29 CWN 138).

As to what Is rent :—See B.T. Act, s. 2(13), and T. P. Act, S. 105. In
addition to a sum of money periodically payable the following have also been
held to be rent. (a) Service, (Panchu V. Nagendra, 12 CLJ 480) ; (b) Share
of Govt. Revenue Payable to landlord, (Dwarka V. Dambarudha, 38 Cal. 278;
15 CWN 266); (C) Cesses. (Govinda V. Lalil, 22 CL) 571 ; Watson V. SrnIller,
21 Cal. 132); (d) Share of produce, (Shama V. Rajani I CWN 55); (a) Wood.
Nagenbala V. Sridam, 59 Cal. 513).

There are many non-agricultural tenancies In Bengal which were given for
rendering service. Sec. 181, Bengal Tenancy Act preserved the contractual rights
in the said tenures, and their non-transferability.
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The de6nitions of the Transfer of Property Act are made applicable by set. Z
and the provisions of the T. P. Act in so far as they are not inconsistent with
this Act apply. Under Sec. residential tenancies held on condition of performing
service seem to be within the purview of this Act and would become transferable
and bequeatbable under sections 7. 8, and 9 in spite of sec. 181 of the B. T. Act
and in spite of the original contract.

On refusal to perform service, or on the service being no longer required
these tenures were resumabic. See Radhaprasad V. Budhu. 22 Cal. 938 at p.
941 ; Prokash V. Rajendra, 35 CWN 581.

The only cases which will be beyond the scope of this Act will be grants
of office remunerated by lands, as opposed to grant of land with condition
of rendering service. See Lakhan Gourtda V. Baswanta 35 CWN 721 F.C.

Service tenants under industrial concerns are however ejectable on termina-
tion of service See Sec. 69 of the Act.



CHAPTER II

lasses af nona ç?ric.iltural tenants.

ASSES  OF NON-AGRICULURAI.. TENANTS.- .—(1) There shall
be, for the purposes of this Act, the following classes of nonagri-
cultural tenants, namely :-

(a) tenants, and

(b) under-tenants.

(2) "Tenant" means a person who has aquired from a pro-
_prietQ!or a tenure- holder a right to hold non-agricultural land

for any of the purposes_provid4 .jnthis Act, and Includes also the
successors-in-interest of persons who have acquired such a rlght.

(3) "Under-tenant" wans a 9.9rmn who has acquired a right
to hold non-a g ricultural land for any of the_pp!s provided inthis -
Act either immediately or under a tenant and includes also the
successors-in-interest of persons who have acquired such a right.

S. 3 : The date for the purpose of adjudication-12 years' rule.
The date should be taken for the purpose of adjudication will be the data

,of the institution of the suit. If 12 years are not completed from the date on
which the suit was instituted, the tenant is not entitled to protection against
eviction available to a person with 12 years' possession under section 7 of
the Act.

As a rule, the date of the commencement of the Act shall be taken to be
the date of the institution of the suit as if the Avas in force at that time.
So, in the absence of any express provisions in the statute to the contrary
a Court should never deviate from this principle. (1957) 9 DLR 159.

S. 3(2) Ex-teoant not included within the term tenant.

--The word 'tenant, in section 3(2) of Act XXIII of 1949 does not in-
dude ex-tenants. An ex-tenant is not entitled to the benefit of section 106
of the Transfer of Property Act and, therefore, cannot claim that a suit for
his ejectment will not He unless notice as provided in section 106 of the Trans-
fer of Property Act has been served on him. (1958) 10 DLR 472.

As the word 'person' Includes under the General Clauses Act a body cor-
porate and an association, a limited liability company or a partnership may be
a tenant on the analogy of Thakur V. Atkins, 53 IC 206.

El
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An idol Is a juridicial person capable of holding property, (Pradumna V.(7/ Promotha, 27 CWN 684). A mosque, however, is not a person who can sue or

be sued, as to whether it can hold property—not decided. As it is not a person
it seems that it cannot hold property, (Masjid Sabibganj V. Sirornani Guru.
£lwara,44 CWN 957P.C.)

means one to whom property descends I
In includes an heir as well as a transferee, (Deputy Commissioner Hardoi V.
Manaaer Court of Wards. 60 IC 41)._- -	 -	 -

Adverse possession :—a person may acquire the limited interest of a tenant
by adverse possession, Jabeda Khatun V. Mazahar All, 30 CWN. 807.

In such a case the person aquiring by adverse possession would also be a
successor-in-interest.

a

ES FOR WHICH NON-AGRICULURAL TENANT MAY HOLD

NON--AGRICULTURAL LAND.—A non-agricultural tenant may hold non-

agricultural land for—

(a) homestead or residential purposes;

(b) manufacturing or business purposes; or

(C) religious or other purposes.

4omestead"—includes_gardens, tanks and land necessary for en joyment as
2 stead(KshirChandraGhosbal V. Sarada Prosad Mitra, 12 CLJ 525;

Sujit Kumar V. lswar Chandra, 51 CWN 411). The word "homestead" has been
defined in clause (14) of s. 2 of the E. B. State Acquisition and Tenancy Act
cases under sec. 44 T. P. Act and section 3. Partition.

"isidentia1 purpose"—Residence of a human being is where be eats, drinks
and sleeps and where there is permanancy or continuation Qf such cat ing. drin-
king etc. Cal, toc xc . ssociation 39 CWN 327.

A person may have more than one residence e.g. where there Is a house
kept furnished and ready for occupation though the owner comes only for a

-short time during the year. Maharaja of I{athwa V. Beal 30 CWN 65 1 7 I A 195.

Legal entities and Corporation cannot be said to reside at any place—R.J.
Wyllic V. Secretary of State AIR 1930 Lahore 818.
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Business--In the widest sense it means anything that requires care and
attention—that which business. Ordinarily it means trading for gain,(Commissioner
of Income Tax Madras V. Dewan Bahadur S. L. Mathews 43 CWN 225 Pc at

• p. 235). An adventure or Concern in the nature of a trade, (Calcutta Turf
Club V. Secretary of State 48 Cal. 844: AIR 1921 Cal. 44. The Govcrrment
cannot be said to carry on a business in running a Railway. (Dominion of
India V. Gopal Chandra Tapadar 55 CWN 113 at p. 115).

Other purposes: —Purposes other ]arieulture and horticulture. - exclu-
_yefinition S. 24j ; residence by S. 3(a) ; Manufacture and business

yb). exercise of rights over fisheries or forest rights or r ights to minerals,
by S. 5(c) (ii)—and cultivation of or manufacture of tea in the Districts of
Darjeeling and Jalpaiguri by S. 2(4)(c).

Z'ENANCIES HELD BY A NON-AGRICULTURAL IENANT.—A non-
agricultural tenant shall be deemed to hold any non-agricultural
land—

(a) for hotnstead or residential purposes if such tenant is
entitled, under the terms of any agreement between him-
self and the landlord to use or is actually using such land
for homestead or residential purposes

(b) for manufacturing or business purposes if such tenant
Is entitled, under the terms of any agreement between
himself and landlord, to use or is actually using such
land for carrying on therein any commercial or industrial
enterprise or any trade or business; and

(C) for religious or other purposes if such tenant is entitled,
under the terms of any agreement between himself and
landlord, to use or is actually using such land for a reli-
gious purpose or for any purpose not connected with
agriculture or horticulture other than—

(I) the purposes specified in clauses (a) and (b), and

(ii) the exercise of any forest-rights or rights over
or rights to minerals in such laid.

The clause referring to actual user seems so be applicable only
where neither party can prove the otiginal purpose of the

fisheries

to cases
tenancy.
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Hedayet V. Kamalanand. 17 CLJ 411. Agreement need not be in writing.
For definition of Agreement, see Contract Act, Sec. 2. Two elements are
necessary, offer and acceptance. Consideration is not necessary. Saroj
Bandhu V. Jananad Sundari, 36 CWN 555. Forest right, fishery right, right
to minerals usually do not imply any right to the soil ; (here may be a
limited right to use the soil for the exercise of the right granted, (Gour
Mohan V. Chandi Charan, 5 IC 158).

A right to grow trees as distinct from a right to or interest in land Is a
forest right. A right to grow trees for timber by undertaking a regular course
of cultivation js agriculture, Commissioner Agricultural I. Tax V. Raja
Jagadish, 53 CWN 596 ; Bande All Fakir V. Amud Sarkar, 19 CWN 415
Sarajubala V. Sarada Nath, 23 CWN 336.

Fishery right—Right to catch fish in a tank, river, or bed or other water
without grant of a right or interest in land, (Abdullab V. Ashafali 7 CLJ 152
Krishnala V. Salim, 19 CWN 514; Brojobasi V. Ram Sankar 23 CL.! 638
Surendra Kumar V. Chandra Tara, 34 CWN 1063). In such cases right of user
of the land of repairing embankments for fishery purposes is implied, (Nanilal
V. Priyanath. 56 Cal. 1170 50; CLJ 19; The King Emperor V. Raja Probhat
Nath Barua 31 CWN 765 F.B.).

Minerals—A permanent heritable lease by itself passes no right to
minerals, Rajkumar Thakur Girishari Sing V. Meghial Pandey, 22 CWN 201
PC ; Raja Bejoy Singh Dhuduria V. Surendranarayan Singh 33 CWN 7 PC,
Jaytiprasad Singh Deo V. H. V. Law 34 CWN 347. There may be a grant of
surface right to A and of minerals to B Satyaniranjan Cbakraverty V. Ramlal
Kaviraj 29 CWN 725 PC. Stones and gravel are minerals Raja Bhupindranarayan
V. Rajeswar Prosad 35 CWN 870 PC. A lease of mines is not a lease in the
real sense of the term, Felakrishna Pal V. Jagannath Marwari 36 CWN 709.



CHAPTER IH.

Tenants

"A/IR  OF USE OF NON-AGRICULTURAL LANDS.—(l)A tenant
boldilg no"- gricultural land may use such land in any manner

iWhich_isnnLJoconsstnt with any urposhich
non-agricultural land may be held under this Act and which does
not materially impair the value of such land.

ct	 yOfl	 1xr\'
(2) A tenant holding non-agricultural land comprised in any

tenancy to which the rovisions of section 7 or section 8 apply
shall be entitled—

to erecterect any structure including any pucca structure;

(b) to erect a mosque, a temple or any other place of wor-
ship;

4 to dig any tank; and

(d) toplant, ejythe flowers, fruits and other products
of, and fell and utilize or dispose—of—th—e—tim-Fer--oT,-a—ny
tree on such land

(3) A tenant holding non-agricultural land comprised in any
tenancy to 	 the JLrovlslons _oT_:secff6__9 applyall be ciitifled-

erect any structure other than a pucca structure;

plant, and enjoy the flowers, fruits and other products of
any tree, and

() and utilise or dispose of the timber of, ,,ny4e
planted by him j such land,	 ttj.

Sec. 6(1) corresponds to Sec. 23 B. T. Act. Law before the B. T. Act
restricted the user by the tenant to the purpose or the tenancy. As was said
in Lal Saboo V. Deonarain 3 Cal. 781 at p. 784. The statutory right of occu-
pancy cannot be extended so as to make it include complete dominion over the
land subject only to the payment of a rent........The landlord is still entitled
to Insist that the land shall be used for the purposes for which It was granted.
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There was the other view that the landlord was not entitled to complaia
unless he was injuriously affected (Nyamatulla V. Gobinda Charan Dutt,
W. R. Act rulings 40).

But an user which completely changed the character of the land was never
permitted. Lai Sahoo V. Deonarain 3 Cal. 781.

"not Inconsistent with"—The user may not have been expressly sanctioned.
It is sufficient if the user does not make land unfit for purposes of tenancy.

The land-lord however will be entitled to injunction on the
ground of inconsistent user, if it renders the land unfit for the purpose
of the tenancy, (Surendranarayan Singh. V. Haritnohan Misra, 31 Cal. 174.
on appeal to the Privy Council 34 Cal. 718: 11 CWN 794) —the judg-

	

ment of the High Court was reversed on the ground that withdrawal of a 	 -
small portion of a large holding from cultivation, and building factory there-
upon did not render the whole holding unfit. See also Dhirendra Kumar V.
Radha Charan, 57 I. C. 758; Sirish Chandra Ganguly V. Easozn Musally,
38 CWN 93 ; AIR 1940 M. 32. S. 6(2)(c) corresponds to S. 23-A, B T. Act.
S. 6(2)(a) and (b)—building of a pucca dwelling house and digging of a tank
would be improvements under Sec. 70, B. T. Act.

User inconsistent with the purpose of the tenancy Cannot be complained of -
unless is materially impairs the value of land. The word "and" is used to imply
that both inconsistent use, and material deterioration of value, must be proved
to entitle a landlord to relief against his tenant—relief being ejectment. Vide
Secs. 7, 8 and 9

S. 6(2) not retrospective—If a tenant has "before commencement of this
Act" done something which he has no right to do under the T. P. Act the
remedy of the landlord does not seem to have been taken away, 46 CWN 623.
Legislation is ordinarily prospective and not retrospective unless there are
words which indicate the intention of the Legislature that the Act was meant
to be retrospective, (Mataprasad V. Nageswar Sahai 30 CWN 626 P. C. ; Amar-
nath Misra V. Sreenarayan Mansingka 54 CWN 617 at p. 620).

Building a mosque, (Srish Chandra Ganguly V Essom Musally 38 CWN 93),
and establishing a cremation ground (57 IC 758) were held to be misuse of
agricultural lands. Establishment of a market was held to be a misuse (Raj
Kishore V. Rajani Kanta, 24 CLJ 185), though temporary, it entitled the land-
lord to relief.

ETS OF CERTAIN TENANC1ES.—Notwilhstanding anything
contained in any other law for the time being in force or in any contract-

-3

- 7, 0 L— )	 t
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(1) if any non-agricultural laud has been held with or without any
lease having been entered into by the landlord and the tenant
from before the commencement of the Transfer of Property
Act. 1882, (IV of 1882) or if the origin of any tenancy is
unknown, or

(2) if the non-agricultural land comprised in any tenancy which has
been or is created after the commencement of the Transfer
of Property Act, 1882, (IV of 1882), has been held for a
period of not less than twelve years without any lease in
writing, or

(3) if any non-agricultural land has been held under a lease In
writing for a period of not less than twelve years but no term
is specified in such lease, or

(4) if any non-agricultural land held under a lease in writing for
a period specified therein continues to be held after the
expiration of the time limited by such lease and the total period
for which such land is so held is not less than twelve years, or

(5) if the landlord has allowed pucca structures to be erected on
any non-agricultural land held under a lease in writing for a
period specified therein, whether such structures have been
erected—

(a) before the expiration of the said period, or

(b) where such non-agricultural land continues to be held with
the express or implied consent of the landlord after the
expiration of the said period during the period such non-agricul-
tural land so continues to he held,

(hen—

(I) the tenant holding the non-agricultural land comprised in such
tenancy shall not be ejected by his landlord from such land
except on the ground that he has used such land In a manner
which renders It unfit for use for any of the purposes specified
in section 4;
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(ii) 1[subject to the provisions of section 91 of the East Bengal
State Acquisition and Tenancy Act, 1950, (E.B. Act XXVIII
of 1951], the interest of the tenant In the non-agricultural,
land comprised in such tenancy shall, in the case where such
tenant dies intestate in respect of such interest, be trans-
mitted by inheritance in the same manner as his other immovable-
property :

Provided that in any case in which under the law of inheritance
to which such tenant is subject, his other property goes to the
State, his interest in such land shall be extinguished, and

(iii) the non-agricultural land comprised in such tenancy or a
share or a portion thereof together with the interest of the
tenant therein shall subject to the provisions of this Act '[and
of section 90 of the East Bangal State Acquisition and
Tenancy Act, 1950) (E.B. Act XXVIII of 1951)1 be capable
of being transferred and bequeathed in the same manner, arni
to the same extent as his other immovable property.

S. 7. Occupation of a premises for 12 years—Section 7 not attracted.
Continuous occupation of the premises for over 12 years by the tenant did

not bring him within the category of "non-agricultural tenants" and as such
the protection under section 7 is not available to him.

Md. Tabibur Rahman Vs. Md. Sayedur Rah,nan(1984) 36 DLR (AD) 48.

Ss. 7, 88, 89: Period of twelve years—How should be counted.

Suit for eviction was instituted on 21-5-1946 before the statutory period.
of twelve years had been completed. It was contended in second appeal that as
the tenant had continued in possession and more than 12 years had elapsed sjnce
the beginning of the tenancy, he was entitled to protection.

Held : The date that should be taken for the purpose of adjudication will
be thedate of the institution of the suit 1 12 years not having been completed on
the 21st May , 1946. the date on which the suit was instituted, the tenant is not
entitled to protection against eviction available to a person with 12 years,
possession under Section 7 of the Act.

Krishna Ranjan v, Hem Chandra Das. (1957) 9DLR 159 D. B.

S. 7(4)	 Ejectment suit—when 12 years not complete.

The tenant sought protection under section 7(4) of the East Bengal Non-
Agricultural Tenancy Act against an ejectment suit by the landlord. The tenancy

1. Subs, by E.P. Ord. IX of 1967.
2. Ins, by E.P. Ord. IX of 1967.
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in question came into existence on 28-1-38 and the Act came into force on
20-10-49 that is 12 years were not complete between the date when the tenancy
came into being and on 20-10-49 when Act XXIII of 1949 came into force.

Held In view of the provision of section 89-A of the Act, the tenant not
having completed 12 years between these two dates, he cannot resist the landlords
suit for ejectment. Nihar Ranjan V. Nurannesa Chowdhurani (1958) 10 DLR 472.

—Successor in interest in possession of land, if and when can acquire tenancy
right.

T. a non-agricultural tenant took settlement of the land in suit for residen-
tial purposes on 16-9-27 at a rental of Rs. 30/- per annum.

He died about the year 1942, leaving his son, the defen dent in possession of the
land. The landlord plaintiff Instituted for ejectment of the defendant from the
suit land on the ground that the latter was a trespasser. During the pendency of
this suit the E. B. Non-Agricultural Tenancy Act, 1949 came into force and the
defendant sought protection against his ejectment under provision of this Act.

Held At the time when T. died he did not acquire any interest in the land
of tenancy as contemplated in Section 7(4) of the Act and ttl !erefore, his son the
defendant does not acquire the rights which has been ctrnferred by section 7(4).

Delbar V. Sarada Sundari Deby (1961) 13 DLR 334.

Such an Act is to be construed literally and 'strictly as it interferes with the
freedom of contract (Bhupendra V. Debendra Nath, 46 CWN 368). "Notwithstan-
ding etc . ... ... ... means that nothing in any other law or in any contract between
the landlord and tenant shall be an impediment to the tenant getting the rights
conferred by the section.

Origin unknown—A patta is not necessarily the commencement of a lease if
it indicates that tenancy existed from before. A presumption of a lost grant is
held to arise in cases of tenancies whose origin is unknown, (Baba Kumari V.
Beharilal, 34 Cal. 902.) No presumption arises when origin is known, (Lala Baniram
V. Kundanlal, 3 CWN 502 PC). Presumption was made in the following cases--
Manohar Das V. Charu Chandra, 54 CWN 706; Goswamini Kamala Bapuji V.
Collector of Bombay 41 CWN 1194 PC. ; Ray Kiranchandra Roy V. Srinath
Chakravarty 31 CWN 135; Raja Sreenath V. Dinabandhu 18 CWN 1217 PC.

Non-agricultural land—Permanent tenure is a tenure not held for any limited
term. Under the T.P. Act, a lease for a basha not for any fixed term. and with-
out words of inheritance was held to be at least a lease for life, (Chandi Charan
Mitra V. Ashutosh Lahiri 40 CWN 52; Md. Sadkatal Bari V Moulvi Raziud-
Iin 43 CWN 794 ; LuckraJ V. Kanbaya 3 Cal. 210 PC.)

Bemeyadi —Tenancy without term held terminable at will, (Laksman Chandra
V Nasim Sardar 36 CWN 341).
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The Privy Council in Raja Janakinath V. Dinanath Dundu 35 CWN 982
held that whether a bemoyadi lease would be permanent or terminable with notice
would depend on the context.

—deals with cases when there was a term mentioned in the lease but the
tenancy has continued with express or Implied consent of landlord after expiry
of the term, and the total period or occupation is more than 12 years.

In this connection see s. 116. T. P. Act and language used there, for express
or implied consent the landlord must do something, e.g. accept rent, or do some
act which shows that he acquiesces in the continuance of the tenant. (Chintalapati
V. Goliavilli, AIR 1926 Mad 566; Trailakya V. Sarat Chandra, 32 Cal 132)

Note—erection of pucca structures was one of the elements in finding the per-
manency of a tenancy (Debendra Nath V. Pashupatl Nath, 35 CWN 1047), where
origin of the tenancy was unknown, (Probhas Chandra V. Debendra Nath, 43
CWN 828; Abdul Hakim V. Elahi Bux 29 CWN 138).

Questions may arise whether the unfitness is temporary or permanent. Tem-
porary unfitness e.g., establishment of a market has been held sufficient to entitle
landlord to ejectment, (Rajkishore Mandal V. Rajani Kanta. 24 CLJ 85).

Unfitness by itself will be no ground for ejectment. First of all a notice
under sec. 75 must be given to enable the tenant to remedy the misuse. Secondly,
there must be a decree for ejectment, sec. 70. Thirdly, the right to ejectment must
be exercised in respect of the entire holding (Parbati Debi V. Taraknath, 46
CWN 786).

Limitation is Art. 32 of the Limitation Act. The landlord may wait for further
acts when the first Act affects only a part of the holding. The period of the notice
will be excluded under sec. 15, Limitation Act. (46 CWN. 786,)

Denial of landlord's Eitle Under the general law and under the T. P. Act
denial of landlord's title entails foreleiture. This principle has been applied to
Bengal Tenancy cases when the landlord has lost his suit on the ground of
such denial Nilmadhab Bose V. Anantaram Bagdi 2 CWN 755 ; Faiz Dhali
V. Afiabuddin 6 CWN 575 ; Halimulla V. Mohammad 32 CWN 391 ; Ekabbar

-Saikh V. Hara Bewa 15 CWN 335.

(ii) The language here used corresponds to sec. 26, B. T. Act. Prior
to the T. P. Act non-agricultural tenancies were neither transferable nor heritable
(Ashutosh Lahiri V. Chandi Charan Mitra 31 CWN 46; 46 CWN 52; Md. Sad-
kotul Bari V. Rajiuddin, 43 CWN 794).

If a tenancy before the T. P. Act has been freely transferred it was an
index of the permanent character of the tenancy, (Sailendra Nath V. Bijanlal
49 CWN 133 at P. 138 ; Jogendra Krishna V. Subasini, 45 CWN 590 at
p. 596),
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After the Transfer or Property Act even monthly tenancies became heritable
and transferable, (Md. Sadkatul V. Raziuddin, 43 CWN 794—at p. 797).

Proviso :—The law of Escheat was made expressly inapplicable by sac. 26,
B. T. Act to agricultural rayati holdings. It continued to apply to T. P. Act
tenancies. By the proviso of s. 7 (ii) non-agricultural tenancies coming under
the Act have been excluded from the operation of the law of escheat, and in
case of failure of heirs of a non-agricultural tenant instead of the Government
the landlord benefits, in the sense that the tenancy ceases to exist. If there are
any sub-tenancies, i. e., under-tenants under sec. 3—they will automatically
become tenants under the landlord as the language is that his, viz., the tenant's
interest only is extinguished. Any encumbrance or mortgage of the interest of a
tenant will also cease to exist, because there would not exist any interest
upon which the encumbrance can operate, Mukta Keshi V. Pulinbehari 8 Cli
324 13 CWN 12. When however the heir of a tenant does not accept the inheri-
tance he will not be liable to pay rent Maharaja Prodyot Kumar V. Hamidur
Rahman 41 CWN 1154. It has been held that when one of several tenants
dies without heirs his share in the tenancy reverts to the landlord, (Trailukya-
nath V. Ambika Charan 41 CWN 1148).

The similar provision in s. 26 B B. T. Act was held not to be retrospec-
tive, and the landlord is not bound to recognize a transferee of his tenant
whom he was not bound to recognize before the Act came into operation (Annada
Prosad V. Ramjan Sarkar 44 CWN 118).

This Act lays down the manner of transfer in sec. 23 as the B.T. Act
does in sec. 26C. So a transfer of non-agricultural tenancy of the value of less
than Rs. 100/- can not be made b y simple delivery of possession. Sec. 54 T. P.
Act will not apply.

RENEWALS  OF LEASE OF TENANCIES HELD FOR NOT LESS THAN

TWELVE YEARS AND SUCCESSION TO AND TRANSFTR OF SUCH TENANCIES. -

(1) Notwithstanding anything contained in any other law for the time
being in force or in any contract, where any non-agtiltral land is
held under a lease in writing for a term of not less than twelye years
specified in such lease , the tenant holding such land shall on the ex-
piration of the period so specified be entitled to the renewal of s UC
lease for perpetuid' on such fair and reasonable rent as may7
be IL [determined under chapter XIV of the East Bengal State Acquisi-
tion and Tenancy Act, 1950. (E.B. Act No. XXVIII of 1951).

1. Subs, for "agreed upon between the landlord and such tenant" by B.P.
Ord. IX of 1967
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Provided that no premium or salami shall be payable jo.cspof
such renewal.

IL**]

3) A tenant holding_non-agiçij!tal land comprised in a tenancy
to which the_provisions of sub-section ( ap Ii not be ejected
b1his landlord from such land durin g the term specified In he lease
nor at any time after the tenant has exercised his right of renewal,
except on the ground[that he has used such land in a manner which
renders it unfit for uselor any of the purposes specified in section 4.

(4) 3he_interst of the tenantin any non-agricultural land held
under a lease to which the provisipns of sub-section (I) apply shall during
the term specified in the lease, or where the tenant has exercised his
right of renewal at any time thereafter-

(i) in the case where such tenant dies intestate in res ci of such
-. interest be, [subjeFTh the provisions o section 91 of the

East Bengal State Acquisition and Tenancy Act. 1950, (E.B.
Act No. XXVIII of 1951)] transmitted] by inheritance in the

- same manner as his other immovable property:

Provided that in any case in which under thelaw of inheritance to
tenant is subject his other property goes to the'

State his interest in - such land shall be extinguished; and

(ii) subject to the provisions of this Act 3Eand of section 90 of
the East Bengal State Acquisition and Tenancy Act, 1950 (E.B.
Act No. XXVIII of 1951 )J be capable of being transferre/rid
bequeathed in the same manner j, nd t the same extent as his

Tnuibie property.

Successive renewals—This is an innovation law. Even in leases with a covenant
'for renewal, there is only one renewal, all terms and conditions remain the same
as in the old lease, (Banamali Das V. Kamalakanta 39 CWN 906 Larii Mia V.
Md. Easin Mia 20 CWN 948). Period of the renewed lease is the same a

I. Omitted by E.P. Ord. IX of 1967.

2. Subs. for "be transmitted". Ibid.
3. Ins, by Ibid.
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provided in the original lease (Nibaran Chandra V. Amar Chandra 37 CWN
618). Ordinarily an option of renewal is exercisable within a fixed time. This
section does not Jay down any period within which the option is to be exercised.-
When there is no fixed time for exercise of optios and tenant continues after term,
right of getting renewal is not lost, (Maharani Hemanta Kumari V. Sefatulla
37 CWN 9).	 -

Nothing is said herein as to the method by which the option is to be
exercised. Any act of the tenant which communicates to the landlord his
intention to renew will be sufficient, (Maharaja Prodyot Kumar V. Maynuddin
Min, 68 CL.J 435	 AIR 1938 Cal. 724).

Salami or premium has been held to be capitalized rent and that is the
reason why salami is forbidden when the court will fix a fair and equitable rent.
Sec Maharaja Bir Bikram Kishore V. Province of Assam, 53 CWN 164 at pp.
178-9.

It would be a capital receipt if salami be taken for conversion of the
soil, or for purchasing the right to enjoy benefit granted. (Raja Bahadur Ka-
niakbya Naran V. Commissioner of income Tax, Bihar, 48 CWN 59 Gous-
Ali V. Afsaruddiij, 53 CWN DR 55 at p. 57).

S. 8(2). "any dispute as to whether any condition". This seems to be
a little inconsistent with s. 8(1) which only speaks of fair and reasonable
conditions as to rent ; the other conditions can scarcely be the subject of any
dispute, because in a case of renewal of a written lease the renewal is on
the same terms and conditions. (Nibaran Chandra V. Amar Chandra, 37
CWN 618 Banamali Das V. Kamalakanta, 39 CWN 906). Covenant for renewal
in a lease is not a covenant running with the land, but here liability to renew
attaches by law to the ownership of land, (Secretary of State V. Volkart
Brothers, 33 CWN 33 PC).

It that case the covenant to renew was held to be a covenant -to create
new rights. The same case is an authority for the proposition that a covenant
for renewal cannot be enforced partially by a partial transferee, or by the
original lessee as to the part retained by him. Note that sub-secs. (1) and (2)
of sec. 8 speak of renewal of the lease, not renewal as to a part. The
principle of the ruling reported in 33 CWN 33 FC (Secretary of State V.
Volkart Brothers) seems to apply and preclude renewal as regards portions of
a tenancy.

According to the language used in S. 8 (2) all conditions regarding the rene-
wal of a lease seem to have been brought within the jurisdiction of the court.
It is unlikely however that the Legislature wanted deliberately to go back upon
the well-established principle that the courts will not make or reconstruct a
contract between parties, (Comptois Commercial V. Powerson and Company,.
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1920 K. B. 868 at p. 899 quoted in Progdas Madadas V, Jewanlal 1929 Ltd., 53
CWN 226 FC at p. 229) For fixing a fair and reasonable rent see principles laid
down in Sec. 11(2) of this Act and Secs, 30-35. B. T. Act.

In case of Mahomedans there is no right to make a will exceeding 113rd
shares. (A. I Salayji V. Fatema Bibi, 28 CWN 31 PC. ; Sk. Anar Ali V.

Sk. Omar Ali, 55 CWN 33). There is a right to make an oral gift but
this seems to be affected by the provision of Sec. 23 of this Act. (Sreeniati

Jan V. Fuijan Khatun, AIR 194' Cal. 266). A coparcener in a mitakshara

family has no right before parlition to transfer his share by gift or will,
(Babu V. Timma. 7 Mad 357 ; Lakshman Dada Naik V. Ramcbandra Dada
Naik, 5 Bum. 48 PC). Nor can he transfer for value his undivided share
without consent of other coparceners, unless for legal necessity. (Madho
Prosad V. Mehrban Singh. 18 Cal. 15 PC). That disability will attach to
transfer of non-agricultural tenancies.

A Hindu cannot by will make a bequest completely depriving his wife
of maintenance and residence. If he does, estate is still liable for the mainte-
nance and residence of the widow, (Debendra Kumar V. Brojendra Kumar,
17 Cal. 886; Jadunath Roy V. Parameswar, 44 CWN 233 PC).

^rSCIDEN  OF NON-AGRICULTURAL TENANCIES HELD FOR LESS THAN

TWELVE YFARS.—(l) Notwithstanding anything contained in any
other law for the time being in force or in any contract, if any
non-agricultural land has been held for a term of more than one
year but less than twelve years.—

(a) without a lease in writing, or

(b) under a lease in writing for a term of more than one year
and less than twelve years to which the provisions of
clause (5) of section 7 do not apply, or

(c) under a lease in writing but no term is specified in such
lease.

then the tenant holding such non- agricultural land shall be liable to
ejectment on one or more of the following grounds and not otherwise,
namely:-

(i) on the ground that he has used such land in a manner
which renders it unfit for use for any of the purposes spe-
cified in section 4

—4
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(ii) on the ground that the term of the lease has expired in the
case of tenancies of the class specified in clause (b),

(iii) on the ground that the tenancy has been terminated by the
landlord by six months' notice in writing expiring with the
end of a year of the tenancy served on the tenant in the
prescribed manner in the case of tenancies of the class speci-
fied in clause (a)

Provided that a tenant shall not be liable to ejectment on the ground
specified in clause (iii) except on payment of such reasonable
compensation on account of the cost of removal of any
structure erected or of any improvement effected on such land
at the expense- of the tenant or on other accounts not being
the value of the land as may be '[determined by the Deputy
Commissioner in the prescribed manner.]

(2) The interest of the tenant in any non-agricultural land to
which the provisions of sub-section (1) apply shall-

(i) in the case where such tenant dies intestate in respect of such
interest, '[be subject to the provision of sec. 91 of the
State Acquisition and Tenany Act, 1950 (Act No. XXVIII

of 1951) transmitted] by inheritance in the same manner as his
other immovable property

Provided that in any case In which under the law of inheritance
to which such tenant is subject his other property goes to the
State, his Interest in such land shall be extinguished ; and

'ii) subject to the provisions of this Act, 'rand of the provisions
of section 90 the State Acquisition and Tenancy Act, 1950
(Act No. XXVIII of 1951)] be capable of being transferred
and bequeathed In the same manner and to the same extent
as his other immovable property.

S. 9(1) (iii)	 Ejectment suit-15 days' notice.
Where a non-agricultural land is held by a non-agricultural tenant as a monthly

tenant, the provisions of section 106 of the Transfer of Property Act will apply
and the tenant will be entitled to 15 days' notice for the purposes of suit for
ejectment. Bengal River Service Ltd. Vs. Murali Dhar Ray (1955) 7 DLR 525.

1. Subs. by B. P. Ord. IX of 1967
2. Subs. Ibid
3. Ins. Ibid
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—6 months' notice.
—Ejcctment suit against a monthly tenant holding land for more than one year

but less than 12 years—Tenant entitled to 6 months' notice. Kutubudowla Vs.
Md. Sadeq (1959) 11 DLR (SC) 401.

Clause—(a) "Lease in writing" See Sec, 107, T.P. Act. A lease to be oper
tive for a period of more than 1 year must be registered, therefore it must be
in writing, (Ali Hossain V. Janab All. 62 CLJ 534) Lease for an indefinite period
need not be registeret, (Umar Bux V. Baldeo Singh, 3. I.C. 35) Tenancy at will
also need not be registered (Sarat Chandra V. Jadab Chandra 44 Cal. 214 : 21
CWN 206). According to Calcutta High Court an unregistered lease for more than
1 year is valid as a lease for the first year thereafter if rent be accepted It is a
monthly tenancy terminable by notice to quit, (Adinath V. Krishna Chandra, 47
CWN 127). After amendment of the T.P. Act by the XX of 1929 where a lease has
to be made by a registered instrument, it must be signed both by Lessor and Lessee.
Th is amendment however is not retrospective in its operation' and applies only to
leases subsequently executed, (Abdul Rashid V. Charu Kumar 43 CWN 936).
"Clause (5) Sec. 7 does not apply;"—this excludes all leases where a pucca
structure has been allowed. In those cases the tenant gets transferable and
heritable rights and he cannot be ejected except for misuse of land; no matter
what is the length of his occuption.

Clause (b)—"without a lease in writing"—when there is a lease but it is
inadmissible as contravening sec. 107., T.P. Act, and the tenant is in occupation
it will be a case of holding without a lease in writing. See Adinath V. Krishna
Chandra 47 CWN 127, Supra, A squatter is not a tenant unless he cultivates
the land upon which he squats, Manindranath Dinda V. Panchanan Mandal,
55 CWN 171 194.

Clause (c)—"under a lease in writing but no term specified—"Sec Umar
Bux V. Baldeo Singh, 32 I.C. 35, Supra. A bemeyadi lease would come within
this clause. It is non-permanent, (Abinash Chandra V. Raj Kumar 43 CWN 356)
B.T, Act). Whether it is permanent or terminable, depends on construction of
lease where a meyadi (term) lease was substituted by a bemeyadi one (without a
definite term) and Rs. 3500/- was paid as selami and there was provision against
surrender, Privy Council held, it was a permanent lease, (Raja Janakinath V.
Dinanath Kundu, 35 CWN 982). A bemeyadi lease, for a basha (residence)
was held to be a lease for life of the grantee, (Ashutosh V. Chandi Charan, 31
CWN 46; Md. Sadkutul Bari V. Moulvi Raziuddin, 43 CWN 794).

Sub Cl. (i)—corresponds to Sec. 25, B.T. Act. See sections 7 and 8.
Sub Cl. (ii)—is the same as Sec. 111, T.P. Act, Clause (a). Position of a

tenant holding over after expiry but without consent of landlord cannot be consi-
dered to be that of a tenant, (Ubcdul Rahman V. Darbari Lai, 146 I.C. 845
1933 Lah. 509).
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Sub Cl. (iii)—WlLhout payment of compensation there shall be no decree

for ejectment. Messrs Durlav Chandra Ghosh V. Benarasi Debi Jalan, 56 CWN
495. 'Reasonable"— this is the only qualif>irrg word. This woid has bccn used
and interpreted in other cases Golum Slddiguc V. Jogiudra Nath. 43 CLJ 452;
Rai Gudar Sahey. I CWN 537. As to what is reascnable, it will depend on

the circustanccs of each case. Per Lord Ronuilley in Labouchese V Dacossen,
1872 13 Eq. cases 325.

9A. COMPUTATION OF THE PERIOD OF POSSESSION.—In computing
under this Chapter the period for which any non-agricultural land
has been held by a tenant, he shall be entitled to tack to the
length of his possession any periods during which his predecessors-in-
interest were in possession of the land, providtd that there is no
break between the periods to be tacked.

10. SPECIAL PROVISIONS APPLICABLE TO TENANCIFS FOR SPECIFIC

RELIGIOUS PURPOSES.— Notwithstanding anything elsewhere contained in
this Act or in any other law for the time being in force or in any con-
tract, if the non-agricultural land comprised in any tenancy is held
specifically for any religious purpose for any period under a lease
In writing in which such purpose is specified. then such tenancy shall
be deemed to be a tenancy of the class specified in section 7:

Provided that the.tenant holding such land shall not be ejected by
his landlord from such land except on the ground that he has used
such land for any purpose other than the said religious purpose or has
not used the land for the said religious purpose for more than three
years.

Sec 10 Under the Mohoniedan Law a co-sharer or neighbour is entitled
to pre-empt. (EnaetulIa V. Kowoher All. 31 CWN 14 TB; Mahmad Wajed
All V. Puran Singh 33 CWN 318 PC.) These rights however arise only on
transfer and not on snisuce of the land.

By the words "notwithIanding.. ...or any contract" the rights of pre-emp-

tion given by Mohamadan law or other laws are abrogated. A question ma y well
arise whether on such t'ansfer being made under Sec. 10 the purchaser will or
will not be subject to a co-sharer's or neighbour's right of pre-emption. A forced
sale however is not subject to pre . empticn. See SIeobaran Sirg V Mustt.
Kutsamannessa, 31 CWN 853 PC.
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CHAPTER IV
Under-tenants

16. APPLICATION OF CI-IAPTIR -The provisions of this Chapter
shall apply to all under-tenants whether their *enances were created
before or after the commencement of this Act.

I. Sees. 11—I5 omitted by E P. Oid. IX of 1967. Omitted sees, ran as
follows.

11. Enhancement of rent —(I) The rent payable b a tenant in respect
of any non-agricultural land shall except in the case where such land is held
on a fixed rent or free of rent ei!her under a contract or under a decree or
order passed by a competent Court or authority, be liable to enhancement as
provided by this Act and not otherwise.

(2) The rent payable by a tenant may be enhanced up to such limit as the
Court thinks fair and equitable in the circumstances of the case:

Provided that the rent shall not be enhanced so as to exceed the rent
previously payable by the tenant by more than t welve and a halt per enlurn.

(3) In determing a fair and equitable rent under sub-section (2) the Court
shall subject to such futher provisions as may be prescribed in this behalf,
take into consideration—

(a) the existing rent and the period during which it has remained without
enhancement

(b) as far as can expediently be ascertained, the lent paid to other land-
lords for non-agricultural lands in the vicinity with similar advantages
or of a similar description.

(C) the market value of the non-agricultural land determined by taking
the average market value of five years preceding and the rent which
would be payable if the rate were fixed at not more than two per
centum of such market value

(d) the special conditions and incidents, if any, of the tenancy; and

(e) any cost incurred in making any improvement to or on the non-
agricultural land or in converting such land for the purpose for
which it is being used according to the conditions of the tenancy.

12. Provisions as to enhancement on ground of landlord's improvement.—
(1) When an enhancement is claimed on the ground of landlord's improvement.-
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Sec. 16—makes the provisions of this Chapter applicable to under-
tenancies created before the passing of the Act ; thus giving the provisions
herein contained retrospective effect. The language is similar to that of Sec.
47A B. T. Act Cf, Jodhon Prasad V. Haji Mahamad Eusuf, 42 CWN 992.

Note .that non-agricultural under-raiyati tenancies created by a raiyat who
is governed by the B. T. Act are governed not by this Act, but by the B. T.
Act, See Baburam V. Mahendra, S CWN 454 ; Sadhannath V. Aghore Nath,
37 CWN 818.

(a) the Court shall not grant an enhancement unless the improvement has
been registered in accordance with the provision of this Act, and

(b) in determining the amount of enhancement the Court shall have
regard to,—

(i) the increase in the value of the non-agricultural land caused or
likely to be caused by the improvement,

(ii) the cost of the improvement,

(iii) the expenditure (if any ), required for ultilising the improvement,
and

(iv) the existing rent and the ability of the non-agricultural land to
bear a higher rent.

(2) A decree under this section shall on the application of the tenant, be
subject to reconsideration in the event of the improvement not producing or
ceasing to produce the estimated effect.

13. Powers to order progressive enhancement.—If it thinks that an Im-
mediate increase of rent will cause hardship the Court may direct that the
enhancement shall take effect gradually at such intervals and by such increment
extending over a period not exceeding five years as the Court may fix in this
behalf.

14. Limitation of right to enhancement.—(1) When a tenant is admitted
to the occupation of any non-agricultural land the rent payable by such tenant
in respect of such land shall not, except on the ground of landlord's improve-
ment, be enhanced during the fifteen years next following the date on which
the tenant has been so admitted to the occupation of such land.

(2) When the rent of a tenant has been enhanced by the Court or in
pursuance of the conditions of a contract, it shall not be further enhanced
during the fifteen years next following the date on which it has been last
so enhanced and for the purposes of this section if an order of gradual enhance-
ment of such rent has been made by a Court in accordance with the provi-
sions of section 13, the full rent fixed by such order shall be deemed to have
come into effect from the date of such order
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]

20. EJECTMENT OF AN UNDER -TENANT. —Not withstanding anything
contained in any other law for the time being in force or in any con-
tract, an under-tenant shall, subject to the provisions of this Act, be
liable to ejectment on one or more of the following grounds, and not other-
wise, namely :-

(a) on the ground that he has used the non-agricultural land com-
prised in his tenancy in a manner which renders it unfit for
use for any of the purposes specified in section 4;

(b) on the ground that the term of his lease has expired when he
holds the non-agricultural land under a written lease:

Provided that in the case where any nonagricultural land is held by
an under-tenant without a lease in writing or under a

Provided that the landlord of such tenant may institute a suit for the en-
hancement of the rent of such tenancy during the said period of fifteen )ears
on the ground of any improvement effected to the non-agricultural land com-
prised in such tenancy by or wholly or partly at the expense of, such landlord
during such period.

15. Reduction of rent.—The rent of a tenant may be reduced by the
Court if the Court considers that the rate of rent payable by such tenant is
unfair and inequitable, and in determining what rent is fair and equitable
under this section the Court shalt have regard to the provisions of sub-section
(3) of section 11

1. Ss. 1 7 -19 .jmiued Dy E.I, Ofd. IX 01 1907. fne omitted ,eclions
ran as follows

17. Terms on which an under-tenant may be admitted to occupation of
non-agricultural land. An under-tenant may be admitted to the occupation
of any non-agricultural land on such terms and conditions consistent with the
provisions of this Act as may be agreed on between himself and his landlord.

18. Rate of rent payable by an under-tenant.—An under-tenant shall be
liable to pay such rate of rent for the non-agricultural land comprised in his
tenancy as has been agreed on between himself and his landlord at the time of
his admission to the occupation of such land

Provided that the rate of rent payable in respect of the non-agricultural land
comprised in any tenancy by an under-tenant who has been admitted to occupa-
tion of such land after the commencement of this Act shall not, except in the
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lease in writing but no tern is sciQ in such lease, it shall
be also lawful for his la.adlord to eject him from such land
after having given him six rn)nths' notice in writing expiring
with the end of a year of the tenancy, and on payment of
such reasonable compensation as may be '[determined by

the Deputy Commissioner in the prescribed manner].

21. On-tea INCIDENrS OF TENANCIES OF UNDER TENAN1S.—The
interest of an under-tenant in any non-agricultural land shall,-

(a) in the case where such under tenant dies intestate in respect
of such interest, '[be subject to the provisions of section 91
of the State Aquisition and Tenancy Act, 1950, (Act XXVIII
of 1951) transmitted] by inheritance in the same manner as
his other immovable property

Provided that in any case in which under the law of inheri-
tance to which such under-tenant is subject his other pro-
perty goes to the State, his interest in such land shall be
extinguished; and

Case where SUCFI land is held on a fixed tent or free of rent by the tenant under
whom such under-tenant holds, exceed one and a half times the rate of rent
payable by such tenant in respect of such land.

- 19. Enhancement of rent.—(I) Notwithstanding anything contained in any
other law for the time being in force or in any contract, the rent of an under-
tenat shall be liable to enhancement up to a limit not cxc eding one and a half
times the rent for the time being payable in respect of the non-agliLuhural land
comprised in the tenancy of such under-tenant by tenant under whom such
under-tenant holds in the case where such tenant, does not hold such land at
a fixed rent or free of rent and up to such limit as the Court may, subject to
such provisions as may be preactibed in this behalf think fair and equitdble in
other cases.

(2) For the purposes of sub-section (1) the rent for the time being pay-
able in respect of the non-agricultural land comprised in the tenancy of an under-
tenant by the tenant under whom such under tenant holds shall, in the case
where such under-tenant has been admitted to the occupation of only a por-
tion of the land comprised in the tenancy of such tenant be determined in such
manner as may be prescribed.

I. Subs. by E. P. Ord. No. IX of 1967.
2. Subs. ibid.
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(b) subject to the provisions of this Act, '(and of the
provisions of sections 90 of the State Acquisition
and Tenancy Act, 1950 Act No. XXVIII of 1951)]

be capable of being transferred and bequeathed in the same
manner and to the same extent as his other Immovable

property.

S. 21 : See similar provisions for under-ralyats in the B. T. Act in section
48F. where landlord's consent is required before an under-raiyat can transfer.

22. SPECIAL INCIDENTS OF A PERMANENT TENANCY OF AN UNDRR-

rENANT.—No(withstanding anything contained in any other law
for the time being in force or in any contract, where the conditions
referred to In clauses (1), (21, (3). (4) or (5) of section 7 or section

10 are fulfilled in relation to the tenancy of an under-tenant or

where any non-agricultural land is held by an under-tenant under
a tease In writing for a term of not less than twelve years speci-
fied in such lease, such under-tenant shall have as regards his
immediate landlord all the rights and liabilities of a tenant as set
forth in section 7, section 8 or section 10, as the case may be,

and the provisions of section 6 9 * * ] shall apply, and the pro-

visions of section 5[ * * ] 20, in so tar as they are inconsistent

with provisions of this section shall not apply, to such under-

tenant-
Sec. 22 makes section 10 applicable to under-tenants i.e. a co-sharer tenant

or a landlord occupying adjacent land may purchase the under-tenant's interest
in case of user as described in sec. 10.

1. Ins, by E.P. Ord. No. IX of 1967.
2. Subs. by E.P. Ord. IX of 1967.
3. Subs. Ibid.

—5



CHAPTER V

Provisions as to transfer of non-agricultural land.

23. MANNER OF TRANSFER OF NON-AGRICULTURAL LAND AND NOTICES

TO LANADLORDS.—(1) Every transfer of non-agricultural land held by a
non-agricultural tenant or of any portion or share thereof shall, except
in the case of a bequest or a sale in execution of a decree or a certificate
signed under the Public Demands Recovery Act, 1913, (Act III
of 1913) be made by registered instrument, and a Registering
àfilcer shall not accept for registration any -such instrument unless the
sale price or, where there is no sale price, value of the land or
portion or share thereof trapsferred is stated therein and unless It is
accompanied by—

(a) a notice giving the particulars of the transfer in the prescribed
form, together with the process fee prescribed for the service
thereof on the landlord who is not a party to the transfer, and

(b) such notices and process fees as may be required by sub-
section (4)

(2) In the case of a bequest of such land or portion or share
thereof, no Court shall grant probate or letters of administration until
the applicant files a notice similar to, and deposits a process fee of the
same amount, as, that referred to in clause (a) of sub-section (1).

(3) A Court or Revenue-officer shall not confirm the sale of such
land or portion or share thereof put to sale in execution of a decree or
a certificate signed under the Public Demands Recove ry Act.
1913 ( Act III of 1913.) and no Court shall make a decree or
order absolute for foreclosure of a mortgage of such land or portion or
share thereof until the purchaser or the mortgagee, as the case may be,
files a notice similar to and deposits a process fee of the same amount
as that referred to in sub-section (1).

If the transfer of a portion or share of such land be one to
which the provisions of section 24 apply there shall be filed notices
giving particulars of the'transfer in the prescribed form together with
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process fees prescribed for the service thereof on all co-sharer tenants
of such land who are not parties to the transfer.

'[(5) The Court, Revenue-officer or -Registering Officer as the
case may be, shall serve, in the prescribed manner, the notices
referred to in the preceding sub-sçction

Provided that the service of such a notice shall not operate as an
admission of the amount of rent or the area of such land
by the landlord or by any co-sharer-tenant of such land
on whom such notice Is served or be deemed to constitute an
express consent of the landlord or such co-sharer tenant to
the division of the tenancy or to the distribution of the rent
payable in respect thereof:

Provided further that, if a transfer is subsequently set aside or
modified by a competent authority in any suit, appeal
or other proceedings to which the landlord was not a
party, the authority before whom the appropriate suit
or proceedings was first initiated shall transmit a copy of
such order to the landlord].

'Every transfer": The words include all kinds of voluntary transfer but
not bqut until probate is applied for nor a mortgage until there is a
decree or order for foreclosure. See sec. 26. Gifts by a Muhammedan are
included and can not be made orally, (Srimati Jan V. Fuija Khatun AIR 1941
Cal, 266) and shall be made by a registered instrument. This provision makes
transfers of property for a consideratiop of less than Rs 100/ . which are
valid under the Transfer of Property Act and the Indian Registration Act,
if possession be delivered, invalid and of no effect.

Under the analogous provision of Sec. 26C of the B. T. Act there Is a
similar rule for agricultural holdings.

Since all lands are either agricultural or noo .agricultural no tenancy right
in any land can after the passing of this Act be transferred except b y regis-
tered instrument even if the consideration be less than Rs. 1001- except in
the cases which the Act excludes from its operation.

Th3 registration of conveyances or trausrer deeds is subject to the obser-
vance of .  conditions laid down in this section. Cf. similar provisions In
sec. 26C and sec. 12 of the B. T. Act.

I . Subs. by E. P. Ord. IX 01 1967.
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Sec. 23 The requisites are—

(1) A written instrument of transfer,

(2) Statement of the sale price or consideration or the value of the
property or portion transferred in the document itself.

(3) Registration by the Registering Officer.

(4) Notices in the prescribed form for service on the landlord and
notices on co-sharer tenants when sale is of a portion of the tenancy.

(5) Deposit of process-fees for service of notice. For form of notice see
Form No. I appended to the Rules.

Process fee—Eight annas for each party to be served : method of service—
by registered post with acknowledgement due.

The words I rhall not accept for registration" are mandatory ; disregard
of the provisions will amount to no registration and the transfer witl be invalid
and inoperative. See Harendra Lal Roy Choudhury, V. Horidasi Debi, 18
CWN 817 PC, Mathura Prasad E Chandramony, 25 CWN 985 PC. Con-
travention of the provision of sub-section (I) can not be cured by Inc. 87,
Indian Registration Act, because the matter is not one of procedure but of
jurisdiction of the Registrar to accept the document. See -however SM. Kunja
Kamini V. Mangal Chandra 42 CWN 209, a case of under-statement of
the value of the property sold.

There may be cases in which the document may not state the fact that it is
a non-agricultural tenancy, and it may be registered without the formalities
required by this section. In such cases if the omission to state the necessary
facts is deliberate and fraudulent the Court may hold that there was a fraud
upon the Law of Registration contained herein, and the document will not
operate as a registered document to convey the interest to the transferee,
(Harendralal V. Hari Dasi, 18 CWN 817 PC). In cases of bonafIde doubt or
dispute, the omission may not result in the invalidity of the document, but
the person not served with notice will not be bound to act as mentioned
In this section or the next section.

When there is jurisdiction the wrong exercise of it does not make the order
a nullity, (Hudoy Nath Roy V. Rarnehandra, 24 CWN 723 ; 12 Pat. 47).

Until notices and process-fees as detailed in sub-section (1) are put in
confirmation is not to be made, nor any order or decree of foreclosure of
mortgage is to be passed.

Here again there is no question of jurisdiction of the Civil Court or the
Revenue Officer. See Hridoy Nath Roy V. Ramehandra, 24 CWN 723.

Sub-section (4) provides for service on co-sharer tenants if there be any, in
case of transfer of a portion of the tenancy.

-
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This Is to give them a notice of the transfer so that they may exercise the
right of pre-emption given by Sec. 24.

Questions may arise whether in case of exchange, sub-lease or partition a
notice under this sub-section is required—Exchange and partition are transfers
but not being for cash consideration. sec. 24 does not seem to be applicable.
So there in no reason tor service of notice on co-sharer tenant, moreover
these kinds of transfer are excluded from operation of sec. 24 by Sub-
section (11).

Sub-section (5) prescribes the method of service. See Rule 6.—It is to
be served by r'-gistered post with acknowledgment due. The effect of service
is that the landlord is bound to recognize the transferee.

If after the transfer is effected and notices are put in (no matter whether
they are actually served or not ) the landlord sues without making the
transferee a party, the decree will not bind him, (see Jitendra Nath V.
Manmohan, 34 CWN 821 PC) as the transfer is operative from the date
of the deed.	 -

Effect of notices —The transferee is not estopped from showing that
contrary to the statements in the notice he was not a real purchaser but a
benamdar, (Narendra Kishore V. Abdul Majid, 39 CWN 673).

But purchaser would be estopped from pleading that the status was
not as described In the notice, (Surendranarayan V. Notan Beharl, 35 CWN
114).

"After Service"—Landlord shall not refuse to recognise the transferee
as the tenant nor omit to enter the name of the transferee in the rent
toll. This provi'ion will operate even in cases when there is a contract
forbidding transfer.

A transferee or legatee before the Act who could not enforce recognition
on the landlord cannot do so after the Act as the Act is not retrospective. See
Annacla Prasad V. Ramjan Sarkar. 43 CWN 118.

• S. 23 of Act XXIII of 1949 has no application in case of oral transfer of

land by way of gift with structures thereon inter vivos.
Hall Akiema Khatun Vs. Shah Alam. (1981) 33 DLR 62.

24. '[(1) If a portion or share of the non-agricultural land held
by a non-agricultural tenant is transferred, one or more co-sharer
tenants of such land may, within four months of the service of

notice issued under section 23 and, in case no notice had been
Issued or served, then within four months from the date of know-

ledge of such transfer, apply to the court for such portion or share
to be transferred to himself or to themselves, as the case may be.]

1. Subs. by B. P. Ord, IX of 1967
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(2) The application under sub-section (1) shall be dismissed unless
the applicant at the time of making it deposits in Court the amount
of the consideration money or the value of '[the portion or share of
the property] transferred as stated in the notice sercd on the appli-
cant tinder section 23 together with compensation at the rate of five
per centum of such amount.

(3) If such deposit is made, the Court shall give notice to the
transferree to appear within such period as it may fix and to
state what other sums he has paid in respect of rent for the
period after the date of transfer or in annuling encumbrances on
the property and also what other amounts, if any, have been
spent by him, between the date of the transfer and the date of
service of the notice of the application, in erecting any building
or structure or in making any other improvement in '[the portion
or share of the property ] transferred. The Court shall then
dirent applicant, including any person whose application under sub-
section (4) Is granted, to deposit within such period as the Court
thinks reasonable such amount as the transferee has paid or spent
on these accounts together with interest at the rate of six and a
quarter per centum per annum with effect from the date on which the
transferee made such payments or spent such amounts:

Provided that if the correctness of any amount claimed to have
been paid or spent by the transferee on any such account is disputed
by any applicant the Court shall enquire into such dispute and, after
giving the transferee an opportunity of being heard, determine the am-
ount actually paid or spent by the transferee on any such account and
shall then direct the applicant to deposit the amount so determined
with Interest at the rate of six and quarter per centum per annum L;

aforesaid within such period as the Court thinks reasonable.

(4) (a) When an application has been made by one or more
co-sharer tenants under sub-section (1) any of the remaining co-sharer
tenants Including the transferee, if one of them, may within the period
of four months referred to in the said sub-section or within one month
of the service of notice of the application, whichever is later, apply

1. Subs, by E P. ord. N. 1X of 1967
2. Subs.	 Ibid
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to join in the said application, and any co-sharer tenant who has
not applied under sub-section (1) or has not applied to join under this
sub-section, shall not have any further right to purchase under this section.

(b) Such application to join as a co-applicant shall be dismis-
sed unless within such period ast the Court may fix, the applicant
deposits in Court for payment to the applicant under sub-section (1),
such sum, as the Court shall determine as the share to be paid by him
for the purposes of sub-section (2).

(c) If suh deposit is made, the Court shall grant the application
to join and thereafter such applicant shall be deemed to be an app11,

cant under sub-section (1).

(5) If the deposits required under sub-section (2) or clause (b) of

sub-section (4), as the case may be, and under sub-section (3) are made,
1( * * ] the Court shall make an order allowing the application and

directing that the deposits made under sub-sections (2) and (3) shall

be paid to the transferee or to such persons as the Court thinks fit.

*	 *	 *	 .*	 *

(6) Notwithstanding anything contained in any other law for the

time being in force the Court shall, if the applicant under sub-section

(1) or any person whose application under sub-section (4) is granted
disputes the correctness of the amount of the consideration money as
stated in the notice issued under section 23 inquire into such dispute
before making an order under sub-section (5) and after giving the trans-
feree an opportunity of being heard determine for the purpose of this
section the amount of the consideration money which the transferee has
actually paid for the transfer of the ¶the portion or share of the property]

1. The words "and, in the case where the application is made by the im-
mediate landlord, the Court is satisfied that the condition referred to in sub-
section (1) have been fulfilled" omitted by E.P. Ord. IX of 3967.

2. Omitted by E. P. Ord. IX of 1967. Omitted portion ran as follows:—
"Provided that if both the immediate landlord and the co-sharer tenant

have applied under this section and the application of the co-sharer tenant is
allowed under this sub-section, the application of the immediate landlord shall be
dismissed."

3. Subs. Ibid
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and the amount so determined shall be deemed to be the consideration
money referred to in sub-section (2) and where the amount of the
consideration money has been so determined the deposit made under that
sub-section shall for the purposes of sub-section (5) be the amount so
determined together with the Compensation at the rate of five per centum
of such amount.

(7) In making an order under sub-section (5) in favour of more
than one co-sharer tenant, the Court may apportion the property com-
prised In the portion or share transferred among the applicants in such
manner as it deems equitable after taking existing possession into consi-
deration; the Court shall so apportion the said property or portion
thereof on the request of any applicant and, in this case, may require
the applicant who makes such request to deposit, within such period as
the Court may fix, such further sums as the Court considers necessary
for equitable distribution among the remaining applicants:

Provided that no apportionment order under this sub-section shall
operate as a division of the tenancy.

(8) From the date of making of the order under sub-section (5)-

1[(I) the right, title and interest in the share 3r portion of the
non-agricultural land accruing to the transferee from the
transfer shall, subject to any order passed under sub-sec-
tion (7), vest free from all encumbrances, which have been
created after the date of transfer, in the co-sharer tenant
whose application to purchase has been allowed under sub-
section (5) ; J

(II) the liability of the transferee for the rent due from him on
account of the transfer shall cease5 and

(Ill) the Court, on further application of such applicant, may place
him in possession of the property vested in him.

(9) An appeal from any order of a Court under this section shall
lie to the Civil Appellate Court having jurisdiction to entertain such
appeals.

(10) Nothing In this section shall take away the right of pre-
emption conferred on any percnn liv M,ihammaan Law.

I. Subs. by E.P. Ord. IX ol 1967.
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(11, Nothini' in this section shall apply to—

(a) a transfer to a co-sharer in the tenanc) whose existing interest
has accrued otherwise than by purchase, or

(b) a transfer by exchange, ' * ] or partition ; or

(c) a transfer by bequest or gift (including heba but excluding heba-
bil-ewaz for any pecuniary consideration) In favour of the hus-

band or wife of the testator or the donor or of any relation

by consanguinity within three degrees of the testator or do-

nor, or

(d) a wakf in accordance with the provisions of the Muhammadan
Law, or

(e) a debuttor or an other dedication for religious or charitable
purposes without any reservation of pecuniary benefit for any

Individual.

Explanation.—A relation by consanguiniy shall for the purposes
of this sub section, include a son adopted under the Hindu Law

S.24 Co-sharer need not be impleaded in an application for pre-emption
under sec. 24.

Hosne Ma Begum Vs. Anwara Begum (1985) 37 DLR 154.

—Provision of preemption contained In s. 24 •hall not apply to a co-
sharer whose existing interest has accrued otherwise than by purchase.

The provision of pre-emption in section 24 shall not apply to transfer to
a co-sharer in the tenancy whose existing interest has accured otherwise than by
purchase.

S.M. Bidruddia Vs. Zahurul Islam Chowdhury. (1983) 35 DLR (AD) 230.

—Lessee is not a co-sharer of the land with the lessor. 	 Ibid

—Heir of transferee added in a pre-emption case after the period of
limitation— Preemption claim as against such heir barred.

Girl Bala Das. Vs. Baudev Dey. (1980) 32 DLR 68.

—Partial pre-emption cannot be allowed u/s. 24 of the Non-Agricultural
Tenancy Act.	 Ibid

1. The word "sub-lease' omitted by E.P. Ord. No. IX of 1967
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—Provisions of Order 9, r. 13, C.P. Code, to set aside an order passed
ex-parte in a proceeding started under section 24 of the Non-Agricultural Te-
nancy Act for pre-emption of nonagricu1tural land are applicable.

Ibrahim Ilossain Vs. Md. Khorshed All. (1979) 31 DLR 407.

—The procedure provided in the Code in regard to suits are applicable
In all independent proceedings of original nature, Non-Agricultural Tenancy Act
does not specifically make the Code of Civil Procedure ap plicable to a case
under section 24 of this Act. Section 4 of the Civil Procedure Code does not
limit or otherwise affect any S pecial Law ; in other words, the provisions
of the Code of Civil Procedure which run counter to a special OT local law are
excluded. Section 4 of Code dues not bar the applicability of the Code where
special law or local law is silent.

Ibrahim Hossain Vs. Md. Khorshed All. (1979) 31 DLR 407.
—Ingredients of s. 24 of Act XIII of 48 and those of sec. 96 of Act

XXVIII of 1951 are d i fferent— provisions of sec. 24 of Act XXIII of 1949
attracted in case of a land in a municipal area.

The ingredients of section 24 of the Non-Agricultural Tenancy Act and
those of section 96 of the State Acquisition and Tenancy Act are different.
Some of these distinctions are that white section 96 confers right of preemption
on the holder of land contiguous to the land transferred, no such holder of
land can exercise the right of pre-emption under section 24 of the Non-Agricul-
tural Tenancy Act which merely confers the right of pre-emption on a non-
agricultural tenant in respect of non-agricultural land. Moreover the expression
holding' in section 96 which is not to be found in section 24 also makes for a

meaningful distinction.

Section 24 of the Non-Agricultural Tenanc y Act has not been rendered in-
effective nor impliedly repealed so as to compel the owner of any land falling
within the municipal area to prefer an application under section 96 of the State
Acquisition and Tenancy Act.

Md. Abdur Rouf Vs. Ahmuda Xhatun. (1981) 33 DLR (AD) 323.

Sec. 24 read with S. 85 (2).
—Non-agricultural land held by a tenant under the Govt.—No preemption

in case of such land allowed.
Abdur Rabin, Vs. Sayeed Miah (1981) 33 DLR 10.

—Whether, In view of the provisions of section 85 of the Non-Agricultural
Tenancy Act, an application for pre-emption of non-agricultural land under sec-
tion 24 of the Act is maintainable.

This question requires no further consideration as the point involved therein
Is already settled by the Full Perch decision, in the case of Akhtaruzzan,an Vs
Jadu Nath Pal (1965) 17 DLR 384 (FO),

Md. Abdur Rout Vs. Abmuda Khatun, (1981) 33 DLR (AD) 323.
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S. 24 (1) —Pre-emption may be allowed only in the case of transfer of the
land to a co-sharer tenant-

s. M. Basiruddin Vs. Zahurul 1lam Chowdhury. (1983) 35 DLR (AD) 230,

- Nadabipatra not a deed of transfer—No preemption.

A nadabipatra being merely a &ed of dirclaimer disclaiming any interest
in the properties transferred by an earlier sale-deed is not itself a deed of
transfer and, therefore, no right of re . emption can be claimed upon the registra-
tion of such a deed of nadabipatra.

Simply the fact that the document was registered and ad valorem stamp-fee
was paid on the document—that by irelf cannot turn a deed of disclaimer into
a deed of transfer. (195) It DLR 539..

.—Pre-emption in res pect of non-agricultural land is only possible under
section 24 01 the E. B. Non-Agricultural Tenancy Act—Provision of section 96
of the E,B.S.A.T. Act not applicable to such case.

Forman Ali Howladar V. Helaluddin Pasha,i, (19S) 20 DLR 1197.

—Section 24 not repealed by section 81(2)(3) of the State Acquisition Act.
It cannot be said that sub-sections (2) and (3) of section 81 of the E. B.
State Acquisition and Tenancy Act have repealed section 24 of the Nn-Agri-
cultural Tenancy Act by implication. 	 ibid.

—There is specific provision for pre-emption of non-agricultural land in
the East Bengal Non-Agri:u!tural Tenancy Act. Under that Act a contiguous
owner cannot claim a right of pre-emption. 	 -

Abdul Khaleq V. Jadav Chandra Mali, (1968) 20 DLR 562.

—Sharing the tenancy itself in relation to the land is the crucial test upon
which the right of pre-emption is dependent.

Brindaban Chandra Chowdhury V. Rezia Begom. (1964) 16 DLR 77.

—A right of pre-emption similar to that conferred by section 26F of the
Bengal Tenancy Act was intended to be given to co-tenants under section 24.

Ibid.

—Right of pre-emption under section 24 of the East Bengal Non-Agricul-
tural Tenancy Act is a vested right. Acquisition by Government of the land-
lord's rent receiving interest does not take it away.	 Ibid.

—Court's function when allegation of a collusive suit is made to the effect
that the collusive suit was filed iv order to defeat an application under section
26F of the Bengal Tenancy Act or section 24 of the E. B. Non- AgricuItural
Tenancy Act for pre-emption.

The case reported in 9 DiR (Sureudra Chandra V. Sreenath) is merely
an auttority for the propositoin that a court is not Incompetent to decide
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as to whether the sale in Question has been set aside by a collusive or frau-
dulent suit. It is no authority for the proposition that in every case,
where a court finds that there has been a fraudulent suit, it must necessarily
allow an application under section 26F of the Bengal Tenancy Act.

In an application of the nature, either under section 26F of the Bengal
Tenancy Act or under section 24 of the East Bengal Non-Agricultural Tenancy
Act, 1949 what is required is, that the court must examine, fairly and squarely,
the facts of the case and decide for itself whether a transfer 1s still
subsisting.

A court in disposing an application for pre-emption may go into the question
as to whether a suit to set aside the relevant sale was collusive or fraudulent, but
a finding to that effect would not necessarily become the decisive factor in dispo-
sing of the application. What must be looked into is conduct of the parties ; if
It leads to a position that transference still subsists then the application should
be allowed.

, Meghu Bepari V. Kaloo Sheikh. (1966) 18 DLR 317.

Just as the decistnn of an ordinary Civil Court with respect to the question
whether the matter Involved is or is not a civil right relates to its jurisdiction
In a proceeding under section 24 the decision of the question whether or not the
transaction in dispute is within section 24 is a matter relating to jurisdiction,
Paresh Nath Sikder V. Abdur Rebman, PLD 1963 Supreme Court 473APR 1963
S.C. 360-.(1963) 15 DLR S.C. 425.

Lessee of a portion of tenancy : Not co-sharer in tenancy—Has no right to
pre-emption.

—The expression "non-agricultural land held by non-agricultural tenant"
occurring in section 24 of the Non-Agricultural Tenancy Act has been used in
section 26F of the Bengal Tenancy Act and thus refers to the non-agricultural
tenancy whereof a share or portion has been transferred. In other words the right
of pre-emption conferred by the section is confined to the cosharers in the ten-
ancy comprising the subject-matter of the disputed transfer. A lessee taking settle-
ment of same land, even though that may be a portion of tenancy held by his
lessor, establishes no connection whatsoever at all with the remaining portion
of that tenancy. The subject-matter of his !ease becomes a separate and indepen-
dent unit and represents his 16 annas interest. He has thus no connection with
the remaining interest of hi4 lessor and cannot, therefore, be a co-sharer with
respect thereto. Mohindra Chandra Ghose V. M. Mojibur Islam, PLD 1961
Dacca 356—(1960) 12 DLR 785.

—Right not exercised on transfer of part of tenanc)—No bar to subsequent
exercise of right on subsequent transfer.
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Where a right of pre-emption is not exercised by A when a part of the
tenancy is transfered to B. It cannot be said that "A" cannot exercise the right
when there is a transfer of tentancy to 'C'. Akhtaruzzaman V. Jadunath, (1965)
17 DLR 384 (FB).

Scope Transfer of share of tenancy—Right of pre-emption becomes an
accrued right.

The words used in the East Bengal Non-Agricultural Tenancy Act, 1949,
are "by the provisions of this Act" and not "under the provisions of this Act".
A power to avail oneself of the benefit of the section is a right bested by the
provisions of section 24 of the Act. On transference of a portion or share of
land by a co-share, the said right becomes an "accrubd right" under the said
provisions of section 24. Haji Akhtaruzzaman V. .Iadunath Pal, 17 DLR 384
(PB.)

—Sharing the "tenancy" itself in relation to the lard is Ibi crucial test upon
which the right of pre-emption is dependent. The position, therefore, resolves
itself into this : If a share of portion of a non-agricultural land is sold, then
a person can be a co-share tenant, even if he is not a c000ssessor (physically
s peaking) of the specified land, provided a co-tenancy is established in respect of
the land itself. The co-tenancy itself must appertain to the disputed land and
not to any other land. This is the plaint meaning of the words co-sharer tenants
of such land. Brindaban Chandra Chowdhury V. Musammat Rezia Begurn, (1964)
16 DLR 77—PLR 1963 Dacca 1051 (EB).

—Transposition of superior land-lord by Government—Right of pre-emption
not affected.

The right by which the petitioner have claimed pre-emption under section 24
would not be rendered nugatory by the mere transpocition of the former superior
landlord, in respect of the tenancy, by the Provincial Government. Brindaban
Chandra Chowdhury V. Musammat Rezia Begum, (1964)16 DLR 77: PLR 1963
Dacca 1051 (DB).

In the light of the proviso to section 85(2) of the Act a tenant in respect
of a non-agricultural land would not be deprived of a right deposed in him by
the provisions of the Act on the only ground of acquisition of superior right
in the land by Government. The right vested in a tenant by the provisions of
the Act including a right which is immediately enforceable and also a tight
which is enforceable in future, on the happening of a Contingency, Haji
Akhtaruzzaman Vs. Jadunath, (1965) 17 DLR 384 (FB).

Land : Means structures on land.

—The word "land" in section 24 of the East Bengal Non-Agricultural
Tenancy Act, 1949 is intended to included structures on the land also if it is
also transferred along with land as part and parcel of the land and not separately
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from the consideration for both is one and the same and in that case the right
of pre-em ption will extend u,to th se srrurures on the land transferred.
Muhammad Arabullah V. Durgaprasad Tribedi, PLD 1960 Dacca 249.

—Lease of a portion of tenancy—Not co-sharer in tenancy—Has right to
pre-emption.

The expression "non-agricultural land held by a non-agricultural tenant"

occurring in section 24 of the Non-AgriculruruI Tenancy Act has been used

in the same sense in which the term "holding" has been used in section 26F of the

Bengal Tenancy Act and thus refers to the non-agricultural tenancy whereof a

share or portion has been transferred. In other words, the right of pre-empt on

conferred by the section is confined to the co-sharers in the tenancy comprising

the subject-matter of the disputed transfer. A lessee taking settlement of some

land, even though that'..nsiy be a portion of tenancy held by this lessor, esta-
blishes no connection whatsoever at all with the remaining portion of that te-

nancy. The sub matter of his lease becomes a separate and independent unit and

represents his to annas interest. He has thus no connection with the remaining
Interest of his lecor and can clot, threore. be a co-sharer with res pect thereto.
Mohindra Chandra Ghose V. M. Mijibul Islam (1960) 12 DLR 785.PLD 1961
Dacca 356,1

Ss. 24 & 35(2): Right of pre-emption under section 24 not affected by
transposition of the superior landlord of the nonagricultural tenancy by Govern-

ment. Briadaban Chandra Chowdhury V. Rezia Begutn. (1964) 16 DLR 77.

S. 24(l): Question whether a transfer falls under section 24(1) of the East

Bengal Nn-Agricultural Tenancy Act, so far as to be pre-emptible is a ques-
tion relating to jurisdiction of the court.

Just as the decision of an ordinary Civil Court with request to the question

whether the matter involved is or is not a civil right relates to its jurisdiction, in

a proceeding under section 24 the decision of the question whether or not the

transaction in dispute is within section 24 is a matter relating to jurisdiction.

Paresb Nath Sikdar V. Abdur Rabman Jamadat (1963) 1 5 DLR (SC) 425.

S. 240)(ii) "Lease" of tenancy by a tenant is a "sub-lease" and is exclu-
ded from the the purview of section 24(1).

Section 24 of the East Bengal Non-Agricultural Tenancy Act deals with

transfers by tenants. A tenant is himeli a lease and when he grants a lease it is

always a sub-lease which means a lease by a person who is himself a lessee or

a tenant. There was no need to provide for an exception in sub-section Iii) o
section 24 because the only lease possible by a tenant is a sub-lease, A simple

lease, i.e. a lease which Is not a sub-lease cannot be created by a tenant at all.

Ibid
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S. 24(2): Valuation of the property sought to be pre-empted in determining
the Court's jurisdiction.

Value of the property means the consideration money paid by the Kabala in
respect of the land sold which doe& not include the amount deposited by way of
compensation to be paid to the dis-appointed purchaser. This statutory com-
pensation cannot be regarded as the value of the land for the purpose of
jurisdiction. Mehendra Chandra Deb Roy V. Saraswati Rani Pal, (1969)21
DLR 404.

By this section a right of pre-emption is given to (1) co-sharer tenants and
(2) to landlord of the tenancy transferred but in the case of the landlord be
must (a) be in actual possession of a contiguous piece of land and (b) satisfy
the court that be requires the land for residential purpose, manufacturing, or
other purposes as mentioned in sec. 4 of the Act.

The right is to be exercised within 4 months of the service of notice.

If notice be not served then application may be made within a reasonable
time frrn tha d4te of knowledge. Cf. Miskunda La! Roy V. Sudarshan Mukh.
erjee, 61 Cal. 351: AIR 1934 Cal. 550; Surja Kumar V. Munshi Noah Au. 35
CWN 688, as the period of limitation stated in sec. 24(1) does not apply In
such a case (Ayetuoaissa V. Jolur All, 45 CWN 735). Cf. Analogous provisions
in Sec. 26F, B. T. Act where bowever by an amendment in 1938, the landlord
was deprived of his right of pre-emption.

This section is not retrospective and does not affect transfers effected before
this Act came into force, (Bepin Chandra V. Mahim, 44 CWN 610 ; Pralulla
Chandra V. Rajmohan, 43 CWN 1172 contra). But in a case under the B. T.
Act registration after the Act though execution was before the Act, was held
to attract the operation of this section, (Gobardhan V. Gunadbar, 44 CWN
802).

Proviso :—(a) gives priority to the co-sharer tenant if both landloid and
co-sharer tenant apply

(b) lays down certain restrictions, or conditions precedent,, for the land-
lord. Unless the said conditions are fulfilled the landlord's application must
be dismissed, even if he be the only applicant, as already stated he must be in
actual i.e. khas possession of contiguous land, and he must satisfy the court
that the land is required for any of the purposes mentioned in sec. 4

(c) lays down a further restriction on the landlord ; in case of execution
sales under decrees for rent, or under certificate for rents under the
Public Demands Recovery Act, the decreeholder has no right to apply for
pre-emption, presumably because be had already art to bid at the
auction sale. Sales in execution of decrees or certificates for arrears of rent do
not seem to be within either section 23 or 24.



48	 NON-AGRtCt.LTURAL TENANCY Aci

—S. 24

When the property is sold in 2 lots, right of pre-emption can not be
exercised in respect of one lot only, (Surabala Basu V. Rultminj Kanta, 42 CWN
288). But In case of sale of 2 holdings ore can be pre.crnpted, (Manoranian
Chatterjee V. Peary Mohan Dc, 43 CWN 220).

Whether question of, the benami nature of the transfes can be raised in a
pre-emption pioceeding— held no : (Satei diai eu V. Fulcn, Bibi 36 CWN 486).
held yes. (Saniasila V. Natendranath, 48 CWN 451) ; pre-etrption can be re-
fused if the transfer be not real (Basanta Kumar V Dasarathi,43 CY.N 549).

Sub-section (1) speaks of transfer of land in a non-agricultural tenancy. Section
3 provides that there shalt be two classes of non-agrtCUllUral tenants viz, (a)
tenants and (b) under-tenants. Thetefor, this section is attracted to the transfer
of the whole or a portion of the holding of a non-agricultural tenant or an
under-tenant.

Restoration after dismissal for default.—After dismissal for default and with-
drawal of deposit by a creditor of the depositor, pre-emption can be ordered,
(Nathuram V. Babulal, 40 CWN 481 PC).

Time limit for deposit and filing of notice is mandatory, but If delayed by
Court officers. Court will relieve against hardship, (Sachindra Nath V. Trailokya-
nath, 40 CWN 1023, Fezle Rabman V. Baharulla 41 CWN 444).

Estoppel of transferee :—Transferee can not turn round and say that his
status is other than what is mentioned in notices or that he is governed by some
other law than the Non-Agricultural Tenancy Act, (Mohini Mohan V. Radha
Sundari. 39 CWN 1014) not can the transferee say that he acquired nothing by
the purchase as the holding was sold away previously (Maharaja Bahadur Pro-
dyut Kumar V. Hawidar Rahman, 41 CWN 1154).

Document set aside: No pre-emption. (Basanta. Kumar V. Dasarathi, 43

CWN 549).

Co-Sharer :—An unrecognized transferee. vio has no tight to be reccgoizcd
by landlord, is not, but one who has been recognized even though by a fractional
co-sharer landlord, is a cosharer tenant (Altab Ali V. Abdul Majid, 45 CWN

1068).

Even a purchaser subsequent to the transfer sought to be pre-empted is
entitled, (Hirendralal Sarkar V. Kanaklata Chowdhury, 46 CWN 849; 54 CWN
442) ; unregistered transferee held entitled to pre-empt, (Amir Saidar V. Munshi
Ismail, 51 CWN 795).

A landlord may become a co-sharer tenant by purchase and since there is
no merger he may make an application as a co-sharer tenant under his purchase,
(Amjad All Talukdar V. Rohini Kanta, 45 CWN 901).
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Co-sharer tenant includes the benamdar of such a tenant and such a benamdar
can apply, Mukti Debi V. Manorama Debi, 40 CWN 1211).

A purchaser from a tenant of a portion of the tenar.cy before the Act, who
was not entitled to recognition because of provision In the contract or otherwise
will not have locus standi, as he is not in the eye of law a co-sharer tenant,
(Abdul Majid V. Ahab Au, 44 CWN 500). But if he be recognized by the
landlord or a co-shater landlord he Can apply, (Altb Ali V. Abdul Majid,
45 CWN 108) Or. IX, r. 13 C.P. Code, applies—See Gour Ali V. Afsar
Uddirt, 53 CWN D. R. 55.

An application under this section is in the nature of art origin1 proceeding
Section 141, CPC. The right given by the Section is not a personal right :—It
is acquired by subsequent purchase from a co-shater, (Hirendratal Sarkar V.
Kanaklata Chowdhury 46 CWN 849) Sub-section (2) is mandatory. The appli-
cation must be accompanied by deposit of the amount of consideration as
mentioned in the notice together with compensation at 5.1 p. C. of the said
amount otherwise application shall be dismissed e"en hcn deposit is made before
time has run out (Girish Mandal V. Jadabpur Estate Ltd. 39 CWN 232 ; But
see Sisir Kumar V. Tarangini 41 CWN 1201).

The amount of consideration may be questioned as being untrue. See Sub-
section 6). The time for deposit cannot be extended by the Court beyond four
months, (Saitendra V. Trailokya, 40 CWN 1023). but when an application was
filed on Saturday and the deposit was made on Monday because of the practical
difficulty of depositing on a Saturday, ard the da' of dcposit was within time
the delay did not render the application non-maintaintable, (Sisir Xunur V.
Tarangini, 44 CWN 1201).

When there was some mistake of the court and deposit could not be made,
court can extend time. (Gadadhar V. Gopal Chandra 40 CWN 80.)

Amount to be deposited—amount mentioned in the deed plus compensation
S P.C. If deed does not recite amount of mortgage as consideration, but payment
of mortgage is recited, and notice does not mention the amount of mortgage as
consideration the transferee cannot ask for deposit of the mortgage amount,
(Kunja Karnini V. Mangal Chandra, 42 CWN 209), nor can the transferee claim
unpaid amount of mortgage due to himself, (Benoy Kumar V. Sk. Eakub, 42 CWN
1110). Sub-section (3) provides that notice shall be given only after the depo-
sit under sub-section (2). The transferee is required to appear and state what other
sums besides the consideration mentioned he has paid on account of the property
in respect of (i) rents and (ii) for annullin 6 encumbrances on the property. The
word "annulling" used in sub-sec. (3) is not appropriate, because a purchaser
of a non-agricultural holding cannot annul (in fact under the T. P. Act or this
Act there-is no right given to annul) encumbrances. A purchaser under Act VII

—7

Pr, -	 I	 -	 I A



50	 NON-AGRICULTURAL TENANCY Acr

—S. 24

of 1868 of a tenure may annul but no one can pre-empt him. It seems to have
been used for the word "paying o11". The mistake is due to copying the language
of See. 261? of the B. T. Act where an encumbrance may be annulled by the

-purchaser at a rent-sale. The applicant for pre-emption has then to further deposit
the sum so spent together with 6-1i4 p, e. interest per annum calculated from
the date of payment, to date of deposit.

Encumbrances what are—mortgage is, (Behari Lai V. Pulin Behary, 38
CWN 654). Adverse possession is, (Munsaball V. Assadulla, 16 CWN
831). An easement will also be an encumbrance. Under-tenancy is, (Bidy-
utiata V. Ahad Ali 45 CWN 165 ; Amlya Pal Chowdhury V. Kartik
Chandra, 50 CWN 519). Any restriction on the full exercise of power as owner
will be Cf. Ramlal V. Suradhani 39 CWN 897.

Then direct' refers to a time after the transferee has appeared and flied a
statement. The sum to be deposited will not include the unpaid money due to
the transferee himwlf on a mortgage which is not mentioned in the conveyance.
See Benoy Kumar V. Eakub, 42 CWN 1110. 'Such period as ihe Court thinks
reasonable'—what time is reasonable is within the discretion of the Court. As
this time is fixed by the Court, the Court would have power to extend the same,
-see Section 148 C. P. Code.

Sec. 24(4)(a): Makes provisions for co-sharer served with notice applying
-o be joined as party applicant.

Limitation-4 months from date of service of notice of transfer or 1 month
from date of application by a co-share, whichever is later (note, time does not
run from the date of servicd of a pplication). It also provides that co-sharers
who are not original applicants, or application under this Section, are ineligible
to get preemption. As to the time limit of I month of application for pre-
emption, there may be cases in which the notice of co-sharers' application for
pre-emption may not be served before the expiry of one month of the applica-
tion. In such cases the court will receive an application beyond I month,
(Sachindra V. Trailokya, 40 CWN 1023). But See Fazle Rahman V. Baharalla.
41 CWN 444. A transferee co-sharer tenant not protected by sub-section (11),
clause (a) can come forward to join as a co-applicant, (Samiraddi V. Promoda
Sundari, 41 CWN 1252). Sub-sec. (4) empowers the Court of fix the share
of the applicants for pre-emption. They may be allowed to pre-emption in
equal shares or in shares proportionate to their original shares, Khoshal Cha-
ndra V. Upendra Natli, 35 CWN 1058 supports the latter view. The condition
precedent to being allowed to join as co-applicant is deposit of money. Sub-
sec. (5) deals with the final disposal of the application and the payment out
of the moneys in deposit. If application be dismissed for default and thereafter
deposit is withdrawn by creditor of depositor in collusion with transferee,
on restoration, pre-emption granted and money ordered to be brought back,
(Rakhal Das V. Saralabala, 40 CWN 1182).
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Sub-sec. (6) deals with cases where the amount of consideration staled in the
notice is disputed by the applicant for pre-eniption. The Court is given the power
to determine the amount of consideration after giving the transferee an oppor-
tunity of being heard. It is the amount so determined by the Court together
with compensation at the rate of 5 p.c. thereon that will be paid to the
transferee under sub-section (5). Note that thee is no similar provision in See-
lion 26F. B. T. Act.

Sub-see. (7) provides for equitable distribution and appointment of the pre-
empted property amongst different applicants, and as a corrolary the Court is
given further power, to ask for additional deposit. In doing so the Court will
as in partition cases, apply the principle of maintaining the present possession
of the parties as far as possible. See Nabiraddin V. Osman Gani. AIR 1921 Cal.
481. For shares to be allotted to each, See Xhosa] Chandra V. Upendra Nath,.
35 CWN 1058.

What vests in the applicant on his application succeeding, is tle title
which the transferor purported to tranfer—other rights which the transferor
might have in the property will remain unaffected, (Hussain Ali V. Kalacliand,
51 CWN 415 at p. 417). Question of title may be gone into in an application but
not questions of intricacy, (Ibid) Second application, within time limited maintain-
able when first one was dismissed on technical grounds, and there was no decision
on merits, (Amantalal Saha V. Kamakhya Charan, 41 CWN 1371). Construc-
tion of building by transferee is really an encumbrance created after transfer
—on pre-emption succeeding cost of construction cannot by claimed, (Belayet
Ali V. Radhikalal, AIR 1930 Cal. 547)

Sec. 24(8)(a): Right, title and interest accruing to the transferee from the
transfer, free from encumbrances annulled, i.e. paid off and discharged, and from
encumbrances created after transfer, vests in the applicant who succeeds. See
Hossain Ali V. Kalachand, 51 CWN 415 at p. 417. Note that it is the right,
title and interest transferred and not the holding which vests. See Hafizur Rahman
V. Amjad Au, 73 CU. 529, Transferee acting in a way that price of land
deteriorates, e.g., by cutting down trees & during pendency of pre-emption pro-
ceedings, is liable for damages, (Tarini Prosad V. Rakhal Chandra, 39 CWN
459).

Sub-sec. (8): Clause (Ii) provides that on making of an order for preemp-
tion the liability of the transferee for rent "on account" of the transfer shall
"cease". So the transferee remains IabIe for rent before such cesser. Sub-Sec.
(8), Clause (iii) prescribes a mode of execution of such order, It is not necessary
to bring a se parate suit for possession. See Mohini Mahan V. Radlia Sundarj,
39 CWN 1014. Sub-see, (9) provides for appeal. For the Civil Appeliate Court
having jurisdiction, see Bengal and Assam Civil Court Act (Act XII of 1997).
No second appeal lies as none is given by the section (Santosh Kumar V. Upendra
Nath, 45 CWN 790). But High Court has the power of revision both under Sec..
115 C. P.0 and Art. 227 of the Constitution.

,4fV2



52	 NO-AUR1CULTURAL TENANCY ACT

—Ss. 24-25

Sub-Sec. (TO) Saves the right of pre-emption under Muhammedan law. If trans-
feree is pre ernpted under Muhammcdan Law, no application for preemption under

this section will lie, (Nalinakaha v. Abdul Jalil, AIR 1936 Cal. 398. Sub-sec.

(ii) enumerates the cases and classes of transfer which are not affected by this
Section and on which no right of pre-emption arises under this Act.

Co-sharer whose existing interest has accrued otherise than by purchase,

indicates a person who is not a stranger to the original tenant and
his heirs. See Sindhuram V. Ambika Charan. 45 CWN 658. A partition

is merely a separation of enjoyment according to shares, a joint estate is

convented into estates in severalty, (Atrabuonessa V. Safatulla, ILR 43 Cal.
504). Note that debuttor and wakf are excluded from the operation of the section,

25. SAVING AS tO STATEMENTS IN It s STRUMEr.flS OF TRANSFER
WHERE LANDLORD IS NOT A PARTY.—Notwithstanding anything con-
tained in the '[Evidence Act], 1872, (1 of 1872) nothing contained in
any instrument of transfer to which the landlord is not a party shall
be evidence against the landlord of the permanence, the amount or fixity
of rent, the area, the transferabilit y or any incident of any tenancy
referred to in such instrument.

In spite of sees. S .  of the Evidence Act, 1872, statements in a deed of
transfer to which the landlord is no party are made inadmissible as evidence
against the landlord to prove.

(i) permanence,

(ii) the amount or fixity of rent.

(iii) the area of the holding

(iv) the transferability or any incident of the tenancy.

The language of the Section is copied from section 18A. B. T. Act, Docu-

ment is not admissible against landlord to prove existence or assertion of his
title, (Maharaja Srish Chandra V. Kala Chand, 46 CWN 169 at p. 172). The
document can, however, be given as evidence for other purpose, e. g., fact of
transfer, (Keshava Prosad V. Brohamadeb, AIR 1933 Pat. 656). The section
applies to exclude the document even through its date be before the Act came

into force (Ibid). A sale certificate is not an instrument of transfer under
this section, and is admissible (Rani Basanta Kumari V. Ganendra Nath, 71
CLJ 504). See Ujirali V. Sudhai Behara. 35 CLI 182 on the interpretation of the
section. Held in Dwarkadas Marwari V. Sm. Parbati Debi, 46 CWN 770 at p. 771
that the section excludes document as evidence of incidents, but not as assertions
of title or claim. That it is submitted, is a narrow view and goes against the spirit
of the section.

1. The words within square brackets were substituted for the word "Indian
Evidence Act" by E.P. Ord. XXVIII of 1960 First Schedule.



NON-AGRICULTURAL TENANCY ACT	 53

—Ss. 26-26A

26. INFERPRETA1 ION —(l)In this Chapter "transferee", "purchaser"
and "mortgagee" inclu1e their successors-in-interest.

(2) In section 23,-

(a) "transfer" does not include partition 1 [ * ] or until a
decree or order absolute for foreclosure is made, simple
or usufructuary mortgage or mortgage by conditional sale

(b) "transferor" includes a person whose interest in any non-
agricultural land or portion or share thereof has terminated
in the circumstances mentioned in sub-section (2) or sub-
section (3) of that section.

Sec. 26 defines the terms 'transfer" and transferee" for the purpose of the
Chapter.

Sub-Sec. (2). Cl. (a) excludes sub-lease and partition also excluded by
Sec. 24(11) (b) and mortgage, before any foreclosure decree or an order absolute
directing foreclosure is made. For similar Provision see sec. 23 (3).

Cl. (b) provides that "transferor" includes a person whose interest has ter-
minated in circumstances mentioned in sec. 23 (2) and Sec. 23(3) i.e. by bequest
or court sale.

26A. Bar to sub-let.—(1) Notwithstanding anything contained
in this Act or in any other law for the time being in force
or in any contract, no non-agricultural tenant shall sub-let
the whole or any part of his tenancy on any terms or con-
ditions whatsoever.

(2) If any tenancy or any part of a tenancy is sub-let, in con-
travention of the provision of sub-section (1), the interest
of the non-agricultural tenant in the tenancy or in that part
of the tenancy, as the case may be, shall be extinguished,

I. The words "or a sub-lease" omitted by E.P. Ord. IX of 1967
2. Ins. Ibid
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and the tenancy or the part of the tenancy shall vest in the
Provincial Government from the date of such sub-Jetting free
from all encumbrances.]

11 *	 *	 *	 *

I. Chapters VI & VII omitted, by E.P. Ord. no. IX of 1967. The
omitted section of chapter VI & VII ran as follows—

"27. Power to order survey and preparation of record- of-rjghts.—The
Government may in any case and in particular, in any of the cases specified
in sub-section (2) of section 101 of the Bengal Tenancy Act, 1885, if
It thinks fit, make an order directing that a survey be made and a record-
of-rights be prepared by a Revenue-officer in respect of all non-agricultural
lands in any local area, estate or tenure or part thereof whether or not the
said Act extends to such area, estate, tenure or part.

(b) where any of such non-agricultural lands are comprised in a tenancy
which includes lands other than non-agricultural lands, the Revenue-
officer shall—

(I) divide the tenancy so as to constitute separate tenancies for the non-
agricultural lands and the other lands

28. Applicability of the provisions of Chapter X of the Bengal Tenancy
Act, 1885.—When an order under section 27 has been made,—

(a) the particulars to be recorded shall be specified in the order and may
include, either without or in addition to other particulars any of those
particulars specified in section 102 of the Bengal Tenancy Act, 1885
(VIII of. 1885).

(b) subject to any rules made under this Act. all the provisions of Chapter
X of the Bengal Tenancy Act, 1885, and the rules made thereunder shall
insofar as they are not inconsistent with the provisions of the Act,
apply as if such order is an order made under section 101 of the said
Act in respect of lands used for purposes connected with agriculture or
horticulture.

29. Order for estimate of fair and equitable rents of noi2-agricultural lands
and preparation of a settlement rent-roll,—When an order has been made under
section 27 in respect of any local area, estimate or tenure or part thereof of which a
settlement of land revenue is being or is about to be made the Government may
make an order directing the Revenuc . Officcr, after recording under Section 28
those particulars which are relevant and after publication of the draft of the re-
cord-of-rights—



CHAPTER VIII
Improremens

CkT\

I) IN TION OF "IMPROVEMENT".—For the purpose of this
, 'Act	 erm 'improvements" used with reference to eaaacyI shall11

mean any work which adds to the value of the non-agricultural..

(a) to estimate fair and equitabe rents for non-agricultural tenants of every
class in accordance with the provisions of this Act. and

(b) to estimate the rental value for all or any non-agricultural lands which are
held khas by a landlord,

in such local area, estate or tenure or part thereof, and then to prepare in the
prescribed form and manner a sertlement rent-roll in which the rents and rental
values so estimated together with such other particulars as may be preceribed shall
be specified.

30. Procedure where both non-agricultural and other lands are concerned
—Notwithstanding anything contained in the Bengal Tenancy Act, 1885, when an
order has been made under section 29 directing a Revenue officer to prepare a
Settlement rent-roll in respect of non-agricultural lands in any local area, estate
.or tenure or part thereof—

(a) the rents of such non-agricultural lands shall not be settled under Part 11
of Chapter X of the said Act ; and

(ii) apportion the existing rent between the tenancies so constituted
and

(iii) estimate fair and equitable rent for the non-agricultural lands in ac-
cordance with the provisions of this Act.

31. Publication of settlement rent-roll bearing of objections and confirma-
-tion.—(1) When an order has been made under section 29 for the preparation of
a settlement rent-roll the Revenue-officer shall prepare such rent roll in accor-
dance with the provisions of this Chapter and shall cause a draft of it to
be published in the prescribed manner and for the prescribed period and shall
receive and consider any objections made in regard to any entry therein or omi-
ssion therefrom during the period of publication and shall dispose of such objec-
tions according to such rules as the Provincial Government may make.

(2) The Revenue-officer may of his own motion or on the application
of any part aggrieved, at any time before a settlement rent-roll is submited to
the confirming authority under section 32. revise any entry therein.

Provided that no such entry shall be revised until reasonable notice has
been given to the parties concerned to appear and be heard in the matter,
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Sland comprised in the tenancy, which is suitable to such land and
consistent with any of the purposes specified j çc1i g 4 for which
It is being used and which, if not executed on such land,is either

32. Final revision of settlement rent-roll-and its confirmation by prescribed
Revenue auLhority.—(1) When all objections havebeen disposed ofundcrsectjon 31,
the Revenue officer shalt submit the settlement rent-roll to the prescribed Re-
venue authority for confirmation with full statement of the grounds for his
proposals and a summary of the objections (if any) which he has received.

(2) Such authority may confirm the settlement rent-roll with or without
amendment or may return it for revision

Provided that no entry shall be amended or omission supplied until rea-
sonable notice has been given to the parties concerned to appear and be heard
in the matter

(3) After confirmation by such authority the Revenue-officer shall cause the
date of confirmation to be published in the prescribed manner and thereafter
the settlement rent-roll shall be open to inspection at such place and times as
may be prescribed.

33. Appeals.—(t) Any person who is aggrieved by any entry in or
omission from a settlement rent-roll confirmed under section 32 may appeal
to the prescribed Revenue authority and from the decision of such authority
to the Board of revenue in the manner and within the period prescribed in
this behalf.

(2) No Civil Court shall annul or alter any decision of a Revenue officer,
a Revenue authority or the Board of Revenue under section 30 or section
31 or section 32 or sub-section (1) of this section except as provided in
section 34.

34. Suits.—(l) Any person who is aggrieved by any entry in or omission
from a settlement rent-roll confirmed under section 32 may institute a Suit
in the Civil Court which would have jurisdiction to entertain a suit for the
possession of the land to which the entry relates or in respect of which the
omission was made.

(2) Such suit shall be instituted within six months from the date of con-
firmation of the settlement rent-roll or from the date of the certificate of final
publication of the record-of-rights, whichever is later, or if an appeal has
been presented under Section 33 within three months from the date of the
disposal of such appeal.

I,

-	 -	 -
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executed directly for its benefit, or Is, after execution, made directly
beneficial to it, and subject to the foregoi ng y1Qyisions shll include

.jjoHowing,nameJy :-

(3) Such suit may be instituted on any of the following grounds and on
no other ground, namely

(a) that the land is not liable to the payment of tent

(b) that the land although entered in the record-of-rights as being held
rent-free is liable to the payment of rent

(c) that the relation of landlord and tenant does not exist
(d) that in the record-of-rights the land has been wrongly recorded as part

of a particular estate or tenancy or wrongly omitted from the lands
of any estate or tenancy;

(e) that in the record of rights there has been any omission of an under-
tenant or such under tenant has been wrongly recorded as holding the
land rent free;

(f) that in the record-of-rights the special conditions and incident of the
tenancy have not been recorded or have been wrongly recorded;

(g) that in the record-of-rights any right of way or other casement attached
to the land has not been recorded or has been wrongly recorded;

(h) that the land has been wrongly recorded in the settlement rent-roll
as non-agricultural land; and

(I) that there has been an omission to estimate fair and equitable rents
in respect of any land under this Act.

(4) When a Civil Court has passed final orders or a decree under this section
it shall notify the same to the Collector.

35. Notification of order under section 27 or 29 to be conclusive evidence.—
A notification in the Official Gazette of an order under section 27 or an order
under section 29 shall be conclusive evidence that the order has been duly
made.

36. Presumption of rents settled under sections 30 to 33.—Subject to then
provisions of section 34 all rents entered in a settlement rent-roll confirmed under
section 32 or settled under section 33 shall be deemed to have been correctly
settled and to be fair and equitable rents within the meaning of this Act.

37. Correction of settlement rent-roll. —Tbq Revenue-officer may at any time
correct any hona fide clerical mistake in or omission from the settlement rent-
roll and shall make such alterations in the same as may be necessary to give effect
to any decision under subsection (I) of section 33 or Section 34.

-
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((a) NY Jog out of passages or roads,
( (h) providing open spaces for ventilation,
\ (c) providing facilities for taking water,

laying out drainage cuoections,

38. Settlement of rents in respect of non-agricultural lands by Revenue-officers
in the case where a settlement of land revenue is not being or is not about to be
made—Where an order has been made under section 27 for the preparation of
a record-of-rights in respect of all non-agricultural lands in any local area, Ctatc
or tenure or part thereof of which a settlement of land revenue is not bdng
made or is not about to be made, the Revenue officer shall, in settling the
rent of such non-agricultural lands under sections 105 and 105A of the Bengal
Tenanry Act, 1885, (VIII of 1885) have regard to the provisions of this Act as
to the detemination of a fair and equitable rent and to such rules as may be
made in this behalf under this Act.

39. Stay of proceedings in Civil Court during preparation of record-of-rights
under section 27.—When an order has been made under section 27 directing the
preparation of a record-of-rights, then subject to the provisions of section 34,
a Civil Court shall not.--

(a) where a settlement of land revenue is being or is about to be made--
until after the final publication of the record-of-rights, and

(b) where a settlement of land revenue is not being made or is not about
to be made—until four months after the final publication of the record-
of-rights.

entertain any suit or application for the alteration of the rent or the deter-
mination of the status of any non-agricultural tenant in the area to which the
record-of-rights applies:

40. Date from which settled rents take effect.—When a rent is settled by
a Revenue-officer under this Charter or under Chapter X of the Bengal Tenancy
Act, 185 (VIII of 1885) after an order under section 27 has been made, such
rent shall take effect from such date as may be fixed by the Revenue-officer.

41. Period for which rents as settled are to remain unaltered.—(t) When
the rent of the non-agricultural land comprised in tenancy is settled under
this Chapter or under Chapter X of the Bengal Tenancy Act, 1885 (VIII of 1885)
after an order under Section 27 has been made, it shall not except on the ground
of a landlord's improvement or of a subsequent alteration in the area of such
land, be enhanced, in the case where such land is held b y a tenant or by an
under-tenant having under section 22 the rights and liabilities of a tenant, for
fifteen years, and in the case where such land is held by an under-tenant
having no such right and liabilities for five years; and no such rent shall be
reduced Within the' period afore-said save on the ground of alteration in the
area of the non-agricultural land comprised within thetenancy,
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( but shall not include any work executed by a non-agricultural tenant if
it substantially diminishes	 valueofhoflord's property.

(2) The said period of fifteen 3ears and five years shall be counted from

the date on which the rent settled takes effect under this Chapter.

42. Interpret ation,—In this Chapter—

(a) "Revenue-officer" includes any officer whom the Provincial Government

may appoint to discharge all or any of the functions of a Revenue

officer under that Chapter;

(b) term "settlement of land-resenue" includes a settlement of rent in an
estate or tenure which belongs to the State.

CHAPTER VII

General provisions as to rent of non-agricultural tenancies.
Payment of rent

43. Rent to be paid yearly.—Subject ts agreement a money rent payable by
a non-agricultural tenant shall be paid yearly according to the Bengali year and

shall fall due on the last day of the Bengali year in respect of which it is
paid.

44. Time and place for payment of rent--(l) Every non-agricultural tenant
shall pay or tender the yearly rent before sunset of the day on which it falls
due;

Provided that the non-agricultural tenant may pay or tender the rent payable

for the year at any time during the year before it falls due.

(2) The payment or tender of rent may be made- -

(i) at the landlord's !ocal office or at such other convenient place as may
be appointed in that behalf by the landlord; or

(ii) by postal money order in the manner prescribed.

A tender may also be made by depositing the rent in Court in accordance
with the provisions of section 51.

(3) Where rent is sent by postal money order in the manner prescribed the
Court may presume until the contrary is proved that a tender has been made.

(4) When a landlord accepts rent sent by postal money order, the fact of

this acceptance shall not be used In any way as evidence that he has admitted
as correct any of the particulars set forth in the postal money order form.

(5) Any yearly rent or part of any yearly rent not duly paid at or before
the time when it falls due shall be deemed to be an arrear.

45. Appropriation of payments.—(I) When a non-agricultural tenant makes
a payment on account of rent, he may declare the year or years in respect of

which he wishes the payment to be credited, and the payment shall be crcdited.

accordingly.
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A64.
The principle underlying the section is that any work whether upon or outside

the land comprised in the tenanc y which (I) adds to its value (2) is suitable to
the land (3) and is consistent with the purpose for which It was Jet is an

improvement. See Harirnohan Misra V. Surendra Narayan SAnh 31 Cal. 301
on appeal. [-Larimo han Misra V. Surcndra Narayan Singhl 34 Cal. 718 P.C.
From this it will be seen that no exhaustive definition of what are improvements
can be given.

(2) If he does not make any such declaration, the payment may be credited
to the account of such year or years as the landlord thinks fit.

Receipts and Accounts

46. Non-agricultural tenant making payment to his landlord entitled to a
receipt.—(l) Every non-agricultural tenant who makes a payment on account of

rent to his landlord shall be entitled to obtain forthwith a written receipt for

such payment either from such landlord, or where the agent of such landlord
has been authorised in writing by such landlord to issue and sign such receipts
on behalf of such landlord, from such agent.

(2) The landlord or such agent, as the case may be, shall prepare and retain
a counterfoil of the receipt.

(3) The receipt and counterfoil shall be in such form and shall specify such

particulars as may be prescribed either generally or for any particular local area
or class of cases.

(4) If a receipt does not contain substantially the particulars required by
this Section, it shall he presumed, until the contrary is shown, to be an acquit-

lance in full of all demands for rent up to the date on which the receipt was given.

47. Non-agricultural tenant entitled to full discharge or statement of account
at close of year.—(l) Where a landlord admits that all rent payable by a

non-agricultural tenant to the end of the Bengali year has been paid, the non-

agricultural tenant shall be entitled to receive free of charge within three months
after the end of the year, a receipt in full discharge of all rent falling due to
the end of the year either from the landlord or, where the agent of such landlord

has been authorised in writing to issue and sign such receipts on behalf of'such
landlord, from such agent.

(2) Where the landlord does not so admit, the non-agricultural tenant shall
be entitled on paying a fee of four annas, to receive within three months after

the end of the year, a statement of account in such form and specifying such

particulars as may be prescribed either generally or for any particular local area
or class of cases.

(3) The landlord or such agent, as the case may be, shall prepare and

retain a copy of the Statement containing similar particulars.
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\Knirnprovement is usually executed on the lands of the tenancy. But 
work executed elsewhere e. g., a sluice 	 to whicll a drain serviojd
in question is connected will be an improvement as being directly beneficial
to it. Seeaja Kamala Ranjan Roy Vs. Abdul Gaffar, 45 C.W.N. 464.

48. Penalties and fine for withholding receipts and statements of account
and failing to keep counterfoils.—(l) If a landlord or his agent without reason-
able cause refuses or neglects to deliver to a non-agricultural tenant a receipt
In accordance with provisions of section 46 for any rent paid by the non-agri-
cultural tenant, such tenant may, within three months from the date of payment,
institute a suit to recover from such landlord or agent, as the case may be, such
penalty, not exceeding double the amount or value of that rent, as the Court
thinks fit.

(2) If a landlord or his agent without reasonable cause refuses or neglects
todeliver to a non-agricultural tenant demanding the same either the receipt in
full discharge or, if the non-agricultural tenant is not entitled to such a receipt,
the statement of account for any year required by section 47, such tenant may,
within the next ensuing Bengali year, institute a suit to recover from such land-
lord or agent, as the case may be, such penalty as the Court thinks fit, not
exceeding double the aggregate amount or value of all rent paid by such tenant
to the landlord during the year for which the receipt or account should have
-been delivered.

(3) If a landlord or his agent without reasonable cause, fails to deliver to
the non-agricultural tenant a receipt or statement or to prepare and retain a
counterfoil or copy of a receipt or statement, as required by either of the said
sections, such landlord or agent, as the case may be, shall be liable to a fine
not exceeding fifty rupees, to be imposed, after summary inquiry, by theCollector.

(4) The Collector may hold a summary inquiry under sub-section (3), either
on information received from a Revenue-officer within one year, or upon com-
plaint of the party aggrieved made within three months, from the date of failure,
or upon the report of a Civil Court,

(5) Where, in any case instituted under sub-section (3), the Collector dis-
charges any landlord or agent, and is satisfied that the complaint of the non-
agricultural tenant on which the proceedings were instituted is false or
vexatious, the Collector may, in his discretion, by his order of discharge, direct
the non-agricultural tenant to pay to such lanlord or agent such compensation
not exceeding fifty rupees as the Collector thinks fit.

(6) An appeal shall lie to the Commissioner of the Division against any
order of the Collector imposing a fine under sub-section (3) or awarding com-
pensation under sub-section (5); and the order passed by the Conmissioner on
such appeal shall, subject to any order which may be passed on revision by
the Board of Revenue, be final.
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Unlike Sec. 76 B. T. Act there is no presumption raised by this section
as to what are improvements only four categories of work are mentioned as
included in the term.

Who can execute work of improvement, from sections 65, 66 and 68 it is
clear that both the landlord and the tenant can make improvements.

(7) Any line imposed or compensation awarded under this section may be
recovered in the mannner provided by an law for the tnc being in force for
the recovery of a public demand.

(8) For the purpose of an inquiry under this section the Collector shall
have power to summon and enforce the attendance of witnesses, and compel the
production of documents in the same manner as is provided in the case of a
Court under the Code of Civil Procedure 1908 (Act V of 1908).

(9) The existence of a dispute as to the rent or area of a tenancy on
account of which rent is paid shall not be deemed to be a reasonable cause
for refusing, neglecting or otherwise failing to deliver—

(a) a receipt for any amount actually paid on account of rent or
(b) the statement of account required by section 47 and the refusal of the

non-agricultural tenant to accept the receipt shall not be deemed to
be a reasonable cause for failing to prepare and retain a counterfoil
of such receipt as required by section 46.

49. Provincial Government to prepare forms of receipt and account.—
(1) The Government shall cause to be prepared and kept for sale to landlord
at all sub-divisional offices form of receipts with counterfoils and of statements
of account suitable for use under Sections 46 and 47.

(2) ihe forms may be sold in books with the leaves consecutively num-
bered or otherwise as the Government thinks fit.

50. Effect of receipt by registered proprietor, manager or mortgagee._
Where rent is due to the proprietor manager or mortgagee of on estate the
receipt of the person registered under the Land Registration Act 1876, (Bengal
Act VII of 1876.) as proprietor, manager or mortgagee of that estate or of
his agent authorised in that behalf shail be a sufficient discharge for the rent
and the non-agricultural tenant liable for the rent shall not be entitled to
plead in defence to a claim by the person so registered that the rent is due to
any third person

Provided that nothing in this section shall affect any remedy which any
such third person may have against , the registered proprietor, manager or
mortgagee.

Deposit of rent.

51. Application to deposit rent in Court—(1) Inf any o the following
cases, namely:-
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Under the WT. Act, dwelling house is expressly mentioned as an improve-
ment, under the present Act, whether it is an improcnlent or not will depend on

whether three tests laid down are satisfied. Sec Fni1 Khan Mahmu V. ni

Krishna Mandal, 6 CWN X 143 Akhov Kumar Shah V. Kamini Kurnar Shah,

(a) when a non-agricultural tenant tenders money on account of rent and

the landlord refuses to receive it or refuss to grant a receipt for it

(b) when a non-agricultural tenant bound to pay money on account of

rent has reason to believe owing to a tender having been refused or
a receipt withheld on a previous occasion that the person to whom

his rent is payable will not be willing to receive it and to grant him
a receipt for it

(c) when the rent is payable to co-sharers jointly and the non-agricul-
tural tenant is unable to obtain the joint receipt of the co-sharers
for the money and no person has been empowered to receive the rent
on their behalf ; or

(d) When the non-agricultural tenant entertains a bona fide doubt as to
who is entitled to receive the rent

the non-agricultural tenant may present to the Court having jurisdiction to enter-
lain a suit for the rCnt of his tenancy an application in writing for permission

to deposit in the Court a sum not less than the amount of the money then due.

(2) The application shall—.

(a) contain a statement of the grounds on which is made

(b) state—

in the cases referred to in clauses (a) and (b) of sub-section (1) the

name of the person to whose credit the deposit is to be entered;

(ii) in the case referred to in clause (c) of that sub-section the names of
the co-sharers to whom the rent is due, or of so many of them as the
non-agricultural tenant may he able to specify; and

(iii) in the case referred to in clause (d) of that Lib-section, the names
of the persons to whom the rent was last paid and of the person or
persons now claiming it;

(c) be signed and verified in the manner provided in sub-rules (2) and (3) of
rule 15 of Order VI in Schedule Ito the Code of Civil Procedure, 1908,

(Act V of 1908.) by the non-agricultural tenant or where he is not per-
sonally cognizant of the facts of the case by some person so cognizant;
and

(d) be accompanied, in the cases referred to in clauses (a) and (b) of sub-
section (1) by the prescribed cost of transmission of the money de-
posited to the landlord and in the cases referred to in clauses (c)

and (d) of that sub-section by a fee of the prescribed amount.

52. Receipt granted by Court for rent deposited to be a valid acquit-

tance.— (1) If it appears to the Court to which an application is made under
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39 CWN 422, "diminishing the value of landlord's propert y "—Sec Patinam Bib
V. Saikh Reasuf. 19 C.W.N. 1197 ; Kadambini V. Nabin Chandra, 2 W.R. 157;
Bhupendra Nath V. Elokeshi. A.I.R. 1986 Cal. 318.

section 51 that the applicant is entitled under that section to deposit the rent
it shall receive the rent and give a receipt for it under the seal of the Court.

(2) A receipt given under this section shall operate as an acquittance for
the amount of the rent payable by the non-agricultural tenant and deposited
as aforesaid in the same manner and to the same extent as if the amount
of rent had been received—

(a) in the cases referred to in clauses (a) and (h) of sub-section (1) of
section 51 by the person specified in the application as the person to
whose credit the deposit was to he entered

(b) in the case referred 10 in clause (c) of that sub-section, by the co-
sharers to whom the rent is due ; and

(c) in the case referred to in clause (d) of that sub-section, by the person
entitled to the rent.

53. Procedure for payment to the landlord of rent deposited—The Court
receiving a deposit-

i) in the case referred to in clause (a) or in clause (b) of sub-section.
(I) of section 51 shall forthwith forward the same by postal money
order to the address of the landlord, and

(ii) in the case referred to in clause (c) or in clause (d) of that sub-section
shall forthwith cause to be affixed in a conspicuous place at the Court-
house a notification of the receipt thereof containing a statement of all
material particulars, and if the amount of the deposit is not paid
away under section 54 within the period of fifteen days next following
the date on which the notification is so affixed, the Court shall forth-
with in the case referred to in clause (c) of that subsection cause
a notice of the receipt of the deposi t to be posted free of charge
at the landlord's local office, If any, and In some conspicuous place
in the village or town in which the non-agricultural land comprised
within the tenancy or any portion thereof is situated, and in the case
referred to in clause (d) of that sub-section cause a like notice to
be served free of charge on every person who it has reason to believe
claims, or is entitled to, the deposit,

54. Payment of refund of deposit.—(1) The Court may pay the amount of'
the deposit notified under section 53 to any person appearing to it to be
entitled to the same, or may, if it thinks fit, retain the amount pending the
decision of a Civil Court as to the person so entitled.

(2) 11 no payment is made under clause (i) of section 53 or under sub-
section (1) before the expiration of three years from the date 0-n which a deposit
is made, the amount deposited may, in the absence of any order of a Civil
Court to the contrary, be repaid to the depositor upon his application and on
his returning the receipt given by tfie Court with which the rent was deposited.

a
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L1IHIS TO MAKE IMPROVEMENTS.— (1) Subject to the
provisions of sub-section (2), neither the non-agricultural tenant

(3) No suit or other proceeding shall be instituted against the Provincial
Government or against any officer of the Provincial Government in respect of
anything done by a Court receiving deposit under section 52 but nothing in
this section shall prevent any person entitled to receive the amount of any
such deposit from recovering the same hcw a ferton to whcm it has been paid
under this section.

Penalty for refusing to receive rent.
55. Penalty for refusing to receive rent tendered by postal money order or

deposited.—If a landlord or his agent refuses without reasonable cause to
receive payment of rent remitted by postal money-order or deposited in Court
the landlord shall be precluded from recovering, by suit, interest, costs or dama-
ges in respect of the same and the Court may in addition award to the non-
agricultural tenant demages not exceeding twelve and a half per centum on the
whole amount claimed by the plaintiff.

The plea of the existence of any dispute as to the amount of tent of or
the area of the land comprised in the tenancy shall not be deemed to be
reasonable cause under this section;

Provided that, when a landlord accepts rent, v,hich has been deposited
or remitted by postal money-order, the fact of his acceptance shalt not be used
in any way as evidence that he has admitted as correct any of the particulars
set forth in the application for permission to deposit or in the postal money-
order form.

Arrears of rent.
56. Liability to sale for arrears.—A non-agricultural tenant shall not be

liable to ejectment for arrears of rent, but his tenancy shall be liable to sale in
execution of a decree for the rent thereof, and the rent shall be a first charge
thereon.

57. Interest on arrears.—(l) An arrear of rent shall bear simple interest
at the rate of six and a quarter per centu,n per annum from the expiration of
the Bengali year in which the rent falls due to the date of payment or of
the institution of the suit, whichever date is earlier.

(2) Nothing in any contract between a landlord and a non-agricultural
tenant made before or after the commencement of this Act shall affect the
provisions of sub-section (1) relating to interest payable on arrears of rent.

58. Power to award damages on rent withheld without reasonable cause
or to defendant improperly sued for rent.—(l) If, in any suit brought for the
recovery of arrears of rent, it appears to the Court that the defendant has,
without reasonable or probable cause, neglected or refused to pay the amount
of rent due by him, the Court may award to the plaintiff, in addition to the
amount decreed for rent and costs, such damages, not exceeding twelve and
a half per cenlum on the amount of rent decreed, as it thinks fit

—9
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nor his lanilord shall, -as such, be entitled to prevent the other from
making an improvement in respect of the tenancy.

Piovided that interest shall not be decreed when damages are awarded
under this section

Provided also that where damages are awarded—
(I) the amount of such damages shall not be less than the interest accruing

up to the date of the institutl3n of the suit, and
(ii) interest on the arear may be awarded from the date of the institu-

tion of the suit up to the date of payment at such rate as the Court
directs.

(2) If, in any suit brought for recovery of arrears of rent, it appears to
the Court that the plaintiff has instituted the suit without reasonable or prob-
able cause, ihe Court may award to the defendant by way of damages, such
sum, not exceeding twelve and a half per centum on the whole amount claimed
by the plaintiff, as it thinks fit.

58A. Recovery of arrears of rent.—(l) Notwithstanding anything contai-
ned in any other provisions of this Act or in any othar law for the time being
in force or in any contract the landlord shall be entitled to recover arrears of
rent from the non-agricultural tenant from t he year 1940 until the commence-
ment of the Act, provided the suit be instituted for the recovery of the same
within a year from the commencement of the Act.

(2) The Court shall have the right to grant instalments for payment the
period of which shall in no case exceed 5 years.

59. Non-agricultural tenant not liable to transferee of landlord's interest
for rent paid to former landlord without notice of the transfer—(l) A non-
agricultural tenant shall not, when his landlord's interest is transferrcd, be Ii thle
to the transferee for rent which become due after the transfer and was paid
to the landlord whose interest was so transferred, unless the transferee has be-
fore the payment given notice in writing of the transfer to the non-agricul-
tural tenant.

(2) Where there is more than one non-agricultural tenant paying rent to
the landlord whose interest is transferred, a general notice from the transferee
to the non-agricultural tenants published in the prescribed manner shall be a
sufficient notice for the purposes of this section.

60. Liability for rent before transfer of tenancies.—When a non-agricul-
tural tenant transfers his tenancy In whole or in part, the transferor and trans-
feree shall be jointly and severally liable to the landlord for arrears of rent
due before the transfer

Provided that the transferor shall not be liable to the landlord for such
arrears of rent if the transferee has agreed to pay such arrears to the landlord
and the fact has been mentioned in the instrument of transfer.

Illegal imposition
61. Abwab, etc. illegal.—All impositions upon non-agricultural tenants

under the denomination of abwab, mathat, or other like appellations, in ad-
dition to the actual rent, shall be illegal, and all stipulations and reservation
for the payment of such impositions shall be void.
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(2) If both the non-agricultural tenant and his landlord ishto
make the same improvement the non-agricultiral tenant shall base the
fwt rut to make it, unless it affects another tenancy or other tenancics

under the same landlord.

*

Sec. 65—deals with the respective rights of the landlord and tenant to
make improvements.

Where both desire to make the improcment, the tenant is given the prior
right, unless the work is one of general utility affecting a large number of tenants.
See sub-section (2 ) . No one party can prevent the other from making improement,
Sub-section (i) (Jogesh Chandra V. 1-1cm Chandra, A.I.R. 1936 Cal. 243).

Any fee realized from the tenant by the landlord making an improvement
is made illegal and the same consequences follow as fcr realization of abwab.

COLLECTOR TO DECIDE QUESTION AS TO RIGHT TO MAKE

IMPROVEMENT, ETC.—(I) if a question arises between the non-agri-
cultural tenant and his landlord-

62. Fij:ie for realisation of abwab. etc.—(l) If a landlord or his agent
realises from a non-agricultural tenant any imposition declared under section
61 to be illegal such landlord or agent, as the case may be, shall be
liable in the same manner, as in sub-sections (4),(7) and (8) of the said section
relating to inquiry, fine and prccedure shaH, mutatis ,nuiandis and so far as may
be, apply to proceedings under this section.

(2) An appeal shall lie to the District Judge against an order imposing a
fine under this section and the order passed by the District Judge on such
appeal shall be final.

(3) The imposition of a fine on a landlord or landlord's agent under this-
section shall not operate as a bar to the institution of a suit undei section 63.

63. Penalty for exaction by landlord from non-agricultural tenant of sum
in excess of the rent payable.—Every non-agricultural tenant from whom, except
under any special enactment for the time being in force, any sum of money is
exacted by hislandlord in excess of the rent or interest lawfully payable may within
six months from the date of the exaction institute a suit to recover from the
landlord, in addition to the amount so exacted, such sum by way of penalty as the
Court thinks fit, not exceeding two hundred rupees; or, when double the amount
so exacted exceeds two hundred rupees, not exceeding double that amount."

I. Omitted by E.P. Ord. IX of 1967. Omitted sub-sec. (3) ran as follows :-
"(3) Any fee realised from non-agricultural tenant for permirsion to make

any improvement in respect of his tenancy shall be deemed to be an abwab and
the provisions of section 61 shall apply thereto."
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as to the right to make an improvement, or
'(&) as to whether a particular work is an improvement,
the '[Dy. Commissioner] may on the application of either party decide

1heq.

An appeal, if presented within thirty days from the date
of the or(Fe-r —appealed against shall lie to the 2[Commissioner of Division]
from every order passed by the 1 [Dy. Commissioner] under sub-section (1)
and the order passed by the 2[Commissioner of Division] on such appeal
illbet	 -	 -

	

1	 *	 *	 *	 *	 *	 *	 ]

APPLICATION TO RECORD EVIDENCE AS TO IMPROvEMENT.-

(1) Ifanynon-agricultural tenpnt_hIdin any non-agcultural land
* J desires that evidence relating to any improvement m_ade in respect

thereof be recorded hemay_jh 5[prescribed Revenue-officer

	

*	 * I and such Revenue-officer shall thereupon, at a time and -
place of which notice shall be given to the parties record the evidence:

Provided that such Revenue-officer shall not so record the evidence
if he considers that there were no reasonable grounds for the making of
the application, or if it appears to him that the subject-matter thereof is
under inquiry in a Civil Court.	 -

I. Subs. by E.P. Ord. IX of 1967.

	

2.	 ,,	 ,, Ibid
3. Omitted, Ibid. Omitted section ran as follows

"67. Registration of landlord's improvements.—(l) A landlord may, by appli-
-cation to such Revenue-officer as the Provincial Government may appoint in this
behalf, register any improvement which he has lawfully made or which has been
lawfully made wholly or partly at his expense or which he has assisted a non-
agricultural tenant in making.

(2) Every such application shall be in the prescribed form and shall con-
tain such particulars and shall be verified in such manner, by local enquiry or
-otherwise, as may be prescribed.

(3) The Revenue-officer receiving the application may reject it if it has not
been made within twelve months,—

(a) in the case of Improvements made before the commencement of this
Act, from the commencement of this Act ; and

(b) in the ca g e of improvements made after the commencement of this Act,
from the date of the completion of the work."

4. The word "or his landlord" omitted, Ibid.

	

S.	 Ins. Ibid.
6. The word "to whom an application for the registration of such improve-

ment may be made under sub-section (1) of section 67," omitted. Ibid.
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(2) When any matter has been recorded under this section, the
record thereof shall be admissible in evidence In every subsequeid
proceeding between the landlord and the non-agricultural tenant or
any persons claiming under them.

CHAPTER IX
Other incidents of non-agricultural tenancies.

ii: *	 *	 * I

70. No ejectment except in execution of decree.—No Non-agri-
cultural tenant shall be ejected from the tenancy or from any non-
agricultural land which he holds except in execution of a decree of a
competent Civil Court.

Sec. 70.
No non-agricultural tenant is to be ejected except in execution of a decree.

Sec. 89 of the B.T. Act is the corresponding section.

The effect of this section is to limit the landlord to grounds of eject-
ment laid down in the Act.

Contracts in leases whereby landlord is given the right to eject without
recourse to law are made inoperative, (Buddimanta Paramanick V. Sarat Chandra,
13 CU, 672).

Partial ejectment :—There can be no partial ejectment i. e., eviction from
A part, and tenancy for the remaining part, (Rani Lalita Sundari V. Raul -
Swarnamayee, 5 CWN 353; Harihar v. Ramshasbi. 23 CWN 77 PC).

Sub-tenancies Sub-tenants are not ejectable by the superior landlord, even
when there sub-tenancies are not binding, (Tarajaddi v. Asgar Howladar, 13
CWN 183). See Surendra Naran V. Notan Behari. 35 CWN 114. A decree for

ejectment against tenant binds sub-tenants. Service tenures were held to

1. Omitted by E.P. Ord. IX of 1967. Omitted section ran as follows:

"69. Eviction of non-agricultural tenants holding tenancies conditional upon
employment in Industrial concern.—Where a tenancy is held by a non-agri-
cultural tenant subject to the condition of employment in any industrial concern,
such tenant shall, notwithstanding anything elsewhere contained in this Act,
be liable to be ejected from the land comprised in such tenancy on the terminat-
ion of such employment."
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be outside the scope of section 89 BT Act, (Makbul Hossain v. Amin Saikh,
25 Cal. 131).

Remedy for illegal ejectment is a possessory suit under sec. 9, Specific
Relief Act. Ejectment fro a portion, where the rent is not distributable, leads
to suspensions of rent even for the portion in the lenant's possession, (Katya-
yani Debi V. Udoy Kumar Das, 30 CWN. IPC)

Unless there is a court decree there can be no ejectment, (Shakhisona Dasi v,
Gourhari .Jana, 56 CWN 174).

71. APPLICATION OF THE TRANSFER OF PROPERTY ACT, 1882, OR
OTHER LAW.—The provisions of the Transfer of Property Act 1882,
(IV of 1882) and of any other law for the time being in force inso-
far as they may be applicable and insofar as they are not
inconsistent with the provisions of this Act shall continue to apply
to all tenancies to which the provisions of this Act apply.

Sec. 71
The continuance of the application of the T. P. Act and other Acts insofar

as they are not abrogated by this Act, and are not inconsistent with its provi-
sions, is provided for.

Prior to this Act it was the T,P. Act which governed non-agricultural
tenancies, (Radhanath Maity v. Krishna Chandra Mukheijee, 40 CWN 722;
Amulya Chandra Roy V. Kumar Pashupail Malia, 55 CWN 389 FB at 394,
1st Col. ; Abdus Sa=d V. Jitoo Chowdbury, 54 CWN 149; Hedayet V. Kama-
lanand, 17 CLJ 441).

11	 *	 *	 *	 *	 *	 ]

1. Chapter X omitted by E. P. Ord. IX of 1967. The sections of the omitted
chapter ran as follows

"Chapter X
Conversion of agricultural lands into non-agricultural tenancies.

72. Conversion of agricultural lands into non-agricultural tenancies in
certain cases.—(1) A tenant holding any land not being non-agricultural land
which is situated within any area to which this Act extends the landlord rnv

piy io die Collector for the conversion of such land into a tenancy to
provisions of this Act apply and on receipt of such application the Collector
shall, by order in writing, direct such conversion subject to payment of such
rent not exceeding twice the rent for the time being payable for such land, as
the Collector may fix.

Provided that no landlord shall be entitled to apply under this sub-
section except in the case where such land is being used by the tenant by



CHAPTER XL

Judicial Procedure

*	 *	 *	 *	 *	 * I

75. RELIEF AGAINST FORFEITURES IN CERTAIN CASES.—A suit
for the ejectment of a non-agilcultural tenant, on the ground that

whom it is held for any purpose not connected with agriculture or horticulture
without the express or implied consent of the landlord

Provided further that no order under this sub-section shall be passed with-
out notice, the prescribed process fee for which shall accompany the application.-

(i) in the case where such application is made by a tenrnt to the landlord
or the entire body of landlords and to the co-sharer tenants, if any, and

(ii) in the case where such application is made by a landlord, to the co-sharer
landlords, if any, and to the tenant or if there be more than one tenant
to all such tenants.

(2) Every order passed under sub-section (1) directing the conversion of any
land which is not non-agricultural land into a tenancy to which the provisions
of this Act apply shall state the date from which such conversion shall have
effect and shall specify the rent which shall be payable in respect of the tenancy
into which such land is converted and the rent so specified shall not be enhanced
during a period of not less than fifteen years from the date of such order.

(3) An appeal shall lie to the Commissoner of the Division from any order of
the Collector under this section if it is presented within thirty days from the date
of such order and is accompanied by the prescribed fee and the decision of the
Commissioner on such appeal shall be final.

(4) Notwithstanding anything contained in any other law for the time being
in force or in any contract, where any land which is not non-agricultural land
is converted into a tenancy to which the provisions of the Act apply by an order
under this section such land shall with effect from the date on which such conver-
sion takes effect become non agricultural land and the non-agricultural tenant of
such land shall for the purposes of this Act be deemed to have held it as such a
tenancy with effect from the date on which such tenant or his predecessor-in-interest
was first inducted into the land

Provided that if such tenant acquired a right of occupancy in such land under
the provisions of the Bengal Tenancy Act, 1885 (VIII of 1885.) or the Syihet
Tenancy Act, 1936 (Assam Act XI of 1936.) before such conversion, the tenancy
comprising such land after such conversion shall, notwithstanding anything
comprising such land after such conversion shall, notwithstanding anything
contained elsewhere in this Act, be deemed to be a tenancy to which the provisions
of section 7 apply."

I. Secs. 73 & 74 omitted by E. P. Ore! IX of 1967. Omitted section ran as
follows

1173. Regard to be had by Civil Courts to entries in record-of-rights.—In
all areas for which a record-of-rights has been prepared in pursuance of an order
made under section 27 and finally published, a Civil Court shall, In all suits be-
tween landlord and non-agricultural tenant as such, have regard to the entries in
such record-of-rights relating to the subject matter in dispute which may be pro.
duced before it, unless such entries have been proved by evidence to be incorrect
and when a Civil Court passes a decree at variance with such entries, it shall
record its reasons for so doing.
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he has used the non-agricultural land in a manner which renders it unfit
for use for any of the purposes specified in section 4, shall not be enter-
tained unless the landlord has served in the prescribed manner, a notice
In writing on the non-agricultural tenant-

(i) specifying the particular misuse complained of and
(ii) if the misuse is capable of remedy, requiring the tenant to remedy

the same,

and the tenant has, where the misuse is capable of remedy, failed within
a reasonable time from the date of the service of the notice to remedy
the misuse

Sec. 75 provides for a notice being given to the tenant to remedy the misuse
of the land by the tenant, before a suit for ejectmentcan be brought.

This corresponds to section 155 B T Act. Sub-sections (2), (3) and (4) of
section 155 are not however reproduced in the present section.

The intention of the law seems to be that in case of the tenant making amends
there shall be no ejectment and that the tenant should be given an opportunity
to do so. See Swarnamyec Debya v. Aotujuddi, 36 CWN 819 which lays down
that without notice a suit for ejectment does not lie.

Under sec. 155, B T Act the court can decree suitable compensation, (Md.
Yunus V Kamala Singh, AIR 1930 Pat 624).

Clause (ii) :—'Capable of remedy' does not mean capable of remedy by
award of compensation, (Harak Singh V. Kiratnarayan Singh. 10 CLJ 595).

In case of misuse, which really is an improvement, only nominal damages are
allowed, (Krishnadas Roy v. Mohendra Chandra Sil, 25 CWN 930).

In order to pass a decree for ejectment it has to be found that the act com-
plained of has rendered the land unfit. Cf. the cognate provision in T. P. Act.
Sec III, of giving notice of forfeiture.

—Limitation: Notice must be served within one year From the date of breach
In Bengal Tenancy Act cases. See Art. I, Schedule Ill, B.T. Act. There is no
special limitation provided by this Act. The suit on the ground of misuse or
conversion can be brought within 2 years, See Art 32, Schedule I. Limitation Act,
(Takir Mondal V. Torafdi Ghrami, 28 CWN 661). Suit for ejectment and

74. Execution of decrees for arrears of rent by assignees of suen aecrees.
—Notwithstanding anything contained in rule 16 of Order XXI in Schedule I to
the Code of Civil Procedure, 1908 (Act V of 1908) an application for the execution
of a decree for arrears in respect of any non-agricultural land obtained by a
landlord shall not be made by an assignee of the decree unless the landlord's

Interest in the non-agricultural land has become and is vested in him."
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damages is governed by Art. 32, (Krishoadas Roy V. Mohendra Chandra Sit
25 CWN 930).

Notice—What it should contain—amount of compensation need not be men-
tioned, (Mollab Abdul Aziz v. Saikh Abdul Sabur, 54 CWN 958)—not requiring
tenant to remedy misuse bad, (Shib Chandra v. Bepiobehary, 27 CWN 144).

Section is applicable to a suit against a transferee who, the landlord says,.
has acquired no title, the sale being against Covenant is lease, (Rajani Kanta
Kapall V. Kali Mohan Das, 21 CWN 117).

Notice requiring tenant to quit and also to pay compensation not valid,.
(Kali Chandra Chakravarty V. Kali Kumar Mazumdar, 23 CWN 569).

Decree for ejectment for failure to compensate, can be executed only
for ejectment, (Karim V. Aswini Kumar, 25 CWN 658 ; Kiran Chandra Ghosh
V. Hainid Khan, 33 CWN 1224).

Time—riot mentioned in appellate juJgcment, time given by lower Court t
be computed from appellare judgement, (Kiran V, Aswini Kumar, 25 CWN 658)..

*	 *	 *	 *	 *

71. DELIVERY OF POSSESSION OF LAND SOLD FOR ARREAJ(S OF RENT
WHICH HAS ANY STRUCTURE ERECTED ON IT BY A NON-AGRICULTURAL
TENANT.—Where a non-agricultural tenant or his predecessor-jn-jnte.-,
est has erected any structure on any non-agricultural land held by
such tenant and such land is sold in execution 2 [ * * J of a
certificate signed under the Public Demands Recovery Act, 1913,
(Act HI of 1913) for arrears of rent due in respect of such land, the
purchaser shall be entitled to obtain delivery of posse sslon of the land
sold by the removal of such structure:

1. Omitted by E. P. Ord. IX of 1967. Omitted sec. 76 ran as follows
11 76. Protection of the interest of an under-tenant having the rights and

liabilities of tenant in case of sale for arrears of rent.— .Where the interest of
• non-agricultural tenant in any non-agricultural land is sold in execution of
• decree or of a certificate signed under the Bengal Public Demands Recovery
Act, 1913, (Bengal Act III of 1913), for arrears of rent due in respect of such
land, the purchaser shall take free from all encumbrances which may have
been created by such non-agricultural tenant or his predecessor-in-interest and
Is subsisting immediately before the purchase takes effect, but subject to the
interest of any under-tenant having under section 22 the rights and liabi1itie
of a tenant."

2. The word "of a decree or" omitted, Ibid.

—10
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Provided that the judgement-debtor shall be allowed reasonable
time by the Court to remove such structure from the property sold
before the possession of such property is delivered to the purchaser

Provided further that it shall be open to the purchaser to obtain
possession of such land together with such structure on payment of such
compensation for the value of such structure to the judgement-debtor
as may be agreed upon between the purchaser and the judgement-
debtor or, in the case where they do not agree, as may be determi-
ned by the Court on application by the purchaser, and, on payment
Of such compensation, the interest of the judgment-debtor in such
structure shall vest absolutely in the purchaser.

Sec. 77.

Relates to delivery of possession of land sold in execution of a decree for
lent or certificate for rent, where there are tenant's structures.

The purchaser has the right to get vacant possession by removal of struc-

tures. But if he wants possession of land logether with structures he is to
Pay compensation agreed upon between him and the Judgment-debtor, or fixed

by the court. On payment of such compensation the interest of judgment-
debtor in the structures shall cease.

In this connection See Maharaja Bir Bikram Kishore Manikya V. Rajku-
mar Pal, 38 CWN 1051, where it is laid down that on purchase of land with

structures thereon, which have not been sold, the purchaser is entitled to the
structures, he may keep them or demolish them.

r *	 *	 * ]1L

1. Sees. 78 to 84 omitted by E.P. Ord. IX of 1967. The omitted sections
ran as follows :-

"78. Purchase of non-agricultural tenancy in execution of a decree for

arrears of rent to take effect from the date of confirmation of the sale.—
Notwithstanding anything contained in the Code of Civil Procedure, 1908, (Act
V of 1908), whenever the interest of any non-agricultural tenant in any non-
agricultural land is sold in execution of a decree for arrears of rent and the
sale is confirmed, the purchase shall take effect from the date of confirmation
of the sale.

79. Rules for disposal of sale-proceeds.—(l) In disposing of the proceeds

of a ssle of the interest of a non-agricultural tenant in any non-agricultural land

in execution of a decree for arrears of rent the following rules instead of

those contained in section 73 of the Code of Civil Procedure, 1908 (Act V of
1908), shall be observed, that is to say—

(a) there shall first be paid to the decree-holder the costs incurred by him
in bringing the tenancy to sale;



CHAPTER Xli

Miscellaneous

85. BAR TO APPLICATION OF ACT TO CERTAIN LANDS AND TO CERTAIN
CASES. —(1) Nothing in this Act shalt apply to—

(b) there shall, in the next place, be paid to the decree-holder the amount
due to him under the decree in execution of which the sale was made

(c) if there remains a balance after these sums have been paid there shall
be paid to the decree-holder therefrom the costs of application made
under this Section and any rent which may have fallen due to him in
respect of the tenancy between the instiution of the Suit and the date of
the confirmation of the sale

(d) the balance (if any) remaining after the payment of the rent mentioned
in clause (c) shall, upon the expiration of two months from the con-
firmation of the sale be paid to be the judgment-debtor upon his applica-
tion unless the Court, for reason to be recorded in writing, otherwise
directs.

(2) If the judgment-debtor disputes the decree-holder's right to receive any
aurn on account of rent under clause (c) of sub-section (1), the Court shall deter-
mine the dispute, and the determination shall have the force of decree.

80. Release from attachmert of non-agiculral tenancies on payment into,
Court of the amount of decree or on confession of satisfaction by the decree-
holder—(l) The provisions of rules 58 to 63 (both inclusive) of Order XXI in
Schedule I to the Code of Civil Procedure. 3908. (Act V of 1908), shall not
apply to the interest of any con-agricultural tenant in any non agricultural land.
attached in execution of a decree for arrears due thereon.

(2) When an order for the sale of the interest of any non-agricultural tenant
in any non-agricultural land in execution of such a decree has been made, the
interest of such non-agricultural tenant in such land shall not be released from
attachment unless, before it is knocked down to the auction-purchaser, the amount
of the decree including the costs decreed together with the costs incurred in
bringing such interest to sale is paid into Court, or the decree-holder makes an
application for the release of such interest from such attachment on the ground
that the decree has been satisfied out of Court.

(3) The judgment-debtor or any person whose interests are affected by the
sale may pay money into Court under this section.

81. Amount paid into Court to prevent sale to be a mortgage-debt on the
tenancy in certain cases.—(1) When any person whose interests are affected by
the sale of a tenancy of a non-agricultural tenant advertised for sale in execution
of a decree for arrears of rent due in respect thereof or in execution of a certificate

-	 -
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(a) any land vested In, or in the possession of-
(i) a port authority of a port, or
(ii) a railway administration, or

(III) any local authority, or
(b) any lease In respect of any forest-rights or rights over fisheries

or rights to minerals In any non-agricultural land, or
(c) any land acquired under Land Acquisition Act, 1894, (1 of

1894), or under any other law, for the use of any Depart-
ment of the Government, or

for arrears of rent due in respect thereof signed under the Bengal Public Demands
Recovery Act, 1913, (Bengal Act Ill of 1913) pays into the Court the amount
requisite to prevent the sale—

(a) the amount so paid by him shall be deemed to be a debt bearing interest
at six and a quarter per centuni per annum and secured by a mortgage
of such tenancy to him;

- (b) his mortgage shall take priroity over every other charge on such tenancy
other than a charge for arrears of rent

(c) he shall be entitled to possession of the tenancy as mortgagee of
the non-agricultural tenant, and to retain possession of It as

such until the debt, with the interst due thereon, has been dischar-
ged.

•	 (2) Nothing in this section shall affect any other remedy to which any
-such person would be entitled.

82. Inferior tenant paying into Court may deduct from rent.—When a
tenancy to which the provisions of this Act apply is advertised for sale—

(a) in execution of a decree for arrears of rent due in respect of such
tenancy from a superior non-agricultural tenant defaulting or

(b) in execution of a certificate signed under Bengal Public Demands
Recovery Act, 1913, (Bengal Act III of 1913), arrears of rent due in
respect of such tenancy from a Superior non-agricultural tenant de-
faulting, or

when such sale is set aside under rule 89 of Order XXI in Schedule I to the Code
of Civil Procedure, 1908, (Act V of 1908) and an inferior non-agricultutal
tenant pays money into Court in order to prevent or set aside the sale, as the
case may be, such inferior non-agricultural tenant may, In addition to any
other remedy provided for him by law, deduct the whole or any portion of the
amdunt so paid from any rent payable by him to his immediate landlord; and
that landlord, if he is not the defaulter, may, in like manner, deduct the
amount so deducted from any rent payable by him to 'his immediate landlord, and
so on until the defaulter is reached.
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(d) any other land in the possession of the Government,,
or

(e) any land held under a public wakf or a trust for public
purpose.

(2) Nothing in this Act snail apply to any non-agricultural land
held by a tenant under the Government

Provided that the right vested in a tenant by the provisions of
this Act shall not be divested by the acquisition of the superior right
only in the land by the Government.

S-85 ' : Non applicability of the Act to Some public and Government
authoritie.

The act has no application -in respect of any land vested in or in pos-
session of a port authority, railway administration or local authority. Nor
does It apply in case of a land required by the Central or Provincial Govern-
ment under the Land Acquisition Act or under any other law. Abdul Malek
Lasker V. Begum Taybunnessa (1966) 18 DLR 618.

S. 85 (l)(d): Provision in clause (d) means actual physical possessiot,.
The term "possession" in clause (d) of section 85 (I) East Bengal

Non-Agricultural Tenancy Act means actual physical possession and does not
include constructive possession such as having the property under requisition
and having alloted the same to somebody who is physically possessing the
same.	 Ibid.

83. Decree-holder may bid at sale, judgment-debtor may not.—(1) Notwith-
standing anything contained in rule 72 of Order XXI in Schedule I to the Code
of Civil Procedure, 1908 (Act V of 1908) the holder of a decree for arrears of rent
in respect of a tenancy of a non-agricultural tenant in execution of which such
tenancy is sold may, without the permission of the Court, bid for or purchase
the tenancy.

() The judgment-debtor shall not bid for or purchase a tenancy so sold.
(3) When a judgment-debtor purchases by himself or through another person

a tenancy so sold, the Court may, if it thinks fit, on the application of the decree-
holder or any other person interested in the sale, by order set aside the sale, and
the costs of the application and order and any deficiency of price which may happen
on the resale, and all expenses attending it shall be paid by the judgment-debtor.

84. Meaning of "arrçars" and "arrears of rent".—For the purpose of this
Chapter the terms "arrears" and "arrears of rent" shall be deemed to include
interest decreed under section 57 or damages awarded in lieu of interest under sub-	 -
section (1) of section 58."
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—Land "acquired" by the Central or Provincial Government and also land
Fin the possession of' the said Government Is excluded from the operation of-
the Act.	 Ibid.

—"Pssession"—what it Connotes.
The word "possession" includes possession however obtained, Irrespective

of the fact whether it is obtained by acquisition, by requisition. by negotia-
tion in any other manner, legal or otherwise.

S. 85 (2): The Act does not apply to non-agricultural land held by tenant
under the Government.

"Held by a tenant under the Central or Provincial Government"—does not
include intermediate landlord. Munshi Golam Hossain Vs. Abdul Hafiz (1955)
7 DLR 116.

Sec. 85. Onus will be on the person wanting to exclude, the operation of
the Act to show that it is within one of the categories mentioned in the Sec-.
tion.. (Sri Radhakrjshna Thakurji V. Baby Reghunand Singh 39 CWN 547 P.C.;.
Herbert Manuers V. Chattur Mahto, 13 CWN 664; Kishenprosad Pandey V.
Durgaprosad Thakur, 35 CWN 1217 P.C.)

6[85A. Appeal and Revision.—(I) An appeal against an order
passed by the Deputy Commissioner determining compensation under
the proviso to sub-section (1) of section 9 of the proviso to
section 20 shall, if presented within thirty days of such order, lie
to the Commissioner of Division.

(2) The Board of Revenue may, at any time, on its own motion
or on application, revise any order passed by the Commissioner
of the Division on appeal under sub-section (1)).

86. Certain contracts not to affect the provisions of the Act.—
Nothing in any contract between a landlord and a non-agricultural
tenant made before or after the commencement of this Act shall take
away or limit the rights of such tenant as provided for by this
Act, and any contract which is in contravention of the provisions
of this section which is in consistent with, or purports to alter the
effect of, any of the provisions of this Act, shall, to the extent of
such contravention or inconsistency or to the extent purports to alter
such effect, be void and without effect.

1. Sec. lISA inserted by II. P. Ord. No. IX of 1967
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S. 86: Gives retrospective effect to section 61	 Ibid.

Section 86 of the Act gives retrospective effect to section 61 of the Act
so that any contract entered into before the Act came into force which is in
contravention of the provisions of section 61 will not be effect to. 8 DLR
(Dac.) 279.

—Lays down the rule of prospective operation of the Act. Contracts after the
commencement of the Act are void to the extent they conflict with its provi-
sions. There are certain sections however which are retrospective, e.g., Sections
7, 8 and 9. The E.B. Act makes such contracts before the Act also void. Cf.
Sec. 178 B. T. Act.

A contract whereby a tenant is given new rights may be on terms agreed
upon and the section will not avoid such a contract, (Sarat Chandra V. Tara-
prasana, 36 CLJ 333).

A compromise embodying terms by which a bonafide dispute is settled would
be outside the section, (O.G. Macdonald V. Tekuaram and others, AIR 192$
Pat. 113).

A covenant whereby a part of the rent was kept in abeyance for sometime
and was made payable thereafter, not hit by the section. (Rarnesh
Chandra Biswas V. Golam Nabi Fakir, 19 CWN 867). A covenant that
in spite of transfer the transferor tenant will remain liable for
rent, is binding, (Dinabandhu Roy Vs. W. C. Bannerjee 19 Cal. 774).

A contract regarding the distribution of money awarded in land acquisition
cases or sti pulating that the entire compensation should go to landlord is binding.
(Gadadhar V. Lalit Kumar, 10 CLJ 476; Radhanath V. Krishna Chandra, 40
CWN 722).

Section not retrospective; (Kanak Kanti Roy V. Kripanath Gain 35 CWN
125 at p. 129), a statute cannot have greater retrospective action than what is

-expressly given.

A contract by a landlord with his tenant, to give effect to a covenant in
his own lease with the superior zamindar to return land, was held not hit by
sec. 178 B.T. Act, (Jogesh Chandra Roy V. Asaba Khatun, 44 CLJ 220)

A tenant can be ejected only in execution of a decree under the Act, hence
a covenant for his ejectment in any other manner or on any other ground is void
and inoperative, (Champakiatika V. Nafar Chandra, 15 CWN 536 ; Debiraddi
V. Abdur Rahman, 17 Cal. 196 ; Buddhimanta v. Sarat Chandra, 13 CLJ 672).
So also covenants restricting transfer are void. See Secs, 7, 8 and 9.

Contract providing for interest at rates higher than, or due dates other than
mentioned in sec. 57 are void and inoperative. Compromises and contracts stand
-on same footing, (Gonesh Chandra V. Chandra Mohan, 28 CWN 984), contract
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wherebyright to take away to utilize trees is denied to the tenant will be bad
if after the commencement of the Act, but it would be good if before the Act,
See Lakhinath Bera V. Nabadwip Chandra Nandi 31 CWN 192.

Interest at more than 6.114 'I. unrealizable, (Hamiduddin V. Ramani Kanta,
33 CWN Cxxiii).

Stipulation in a cultivation lease, that tenant will not change character
of land, if a restriction on cultivation of grass land is ineffective, (Sri Radha
Krishna Thakhurjee v. Babu Raghunandan Singh, 39 CWN 547 P.P.).

87. Jurisdiction in proceedings under this Act.—When under this
Act a Court is authorised to make an order on the application of a land-
lord or a non-agricultural tenant, the application shall be made to the
Civil Court which would have jurisdiction to entertain a suit for posse-
ssion of the non-agricultural land comprised in the tenancy in connection
with which the application is made.

Sec. 87—deals with jurisdiction. The Court having jurisdiction to entertain
a suit for possession (Cf. Sec. 144 (3), B. T. Act) is the Court to which applica-
tions under this Act are to be made.

Note that the section does not define the Court where a suit is to be brought.
We are thus left to the Code of Civil Procedure, Secs. 17-20 C.P. Code, (FazIul
Rahim Abu Ahmed V. Dwarkanath Chowdhury, 30 Cal. 453; Kunja Mohan
Chakravarty v. Manindra Chandra Roy Chowdhury, 27 CWN 542). Sec.' 144,
B.T. Act provides that no Suit between a landlord and tenant as such will lie in
any Court other than that within the jurisdiction of which the lands of the
tenancy are Situate.

The Court is authorised to make orders on application in the following
cases, namely, sections 8, 9, 10 and 12(2). 24, 51, 52, 53, 54, 77, 79, 80, 81, 82
and 83.

88. Application of the provisions of the Act to all pending suits,
appeals and proceedings and unexecuted decrees, for ejectment.—The-
provisions of thts Act shall apply to all suits, appeals and proceedings
including proceedings in execution for the ejectment of a non-agricultural
tenant which are pending at the date of the commencment of this Act and
also to all decrees passed for the ejectment of a non-agricultural tenant
which have not been executed and are not barred by limitation and in
respect of which no proceedings in execution are so pending, and the
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tenants against whom such suits, appeals or proceedings are so pending or
such decrees hsve been passed shall not be liable to be ejected on any
ground except under the provisions of this Act.

S. 88 : The date of the commencement of the Act shall be taken to be the
date of the institution of the suit—Period of 12 years—computation—suit against
the tenant.

The date that should he taken for the purpose of adjudication will be the date
of the irsti f ulion of the suit. If 12 yea s are not complete trtim the dare on which

the suit was instituted tI-c tcrCfl' is not entitled to protection against eviction

available to a person with 12 years possession under section 7 of the Act Krishna

Ranjan V. Hemchartdra (1957) 9 DLR 159.

—Possession till date of suit—Period may be tacked to earlier period to
complete twelve years.

The legislature meant to give relief to a non-agricultural tenant not only by

enacting section 88 and applying the Act of 1949 retrosprctively in the sense that

would be taken that all these provisions were in existence on the date of the in-
stitution of a suit for ejectment or on the date of execution of the decree thereof or

on the date of pending execution proceedings but also by enacting section 89-A and

giving further relief to a tenant to the effect that in case he did not complete 12
years on thedate of the institution of the suit and he happened to be in possession

even after the date of the institution of the suit and this subsequent period coincided

with that of the continuance of the above Act of 1941 he would be entitled to

tack on his subsequent period of the Act of 1940 the period of his possession before

the date f the institution of the suit provided such a period was continuous.
Beng4 River Service V. Stee Murali Dhar Ray PLD 1959 Dacca 659-7 DLR
525 DB).

—As a rule the date of the commencement of the Act shall be taken to

be the date of the institution of the suit as if the Act was in force at that
time. So in the absence of any express provisions in the statute to the contra-
ry a Court should never deviate from this principle. Krishna Ranjan Vs. Hem-
chandra (1957) 9 DLR 159.

—There should be a presumption under section 88 that the Act was in force

at the time the suit uuder appeal was flied. Where a suit for ejectment has

been filed against a tenant the rights of such tenant has to be determined with
reference to point of time and that point of time is when the question arose
for consideration, i.e., the date when suit was instituted.	 -Ibid.

—Applicable to pending suit—temporary tenant.

—The provisions of section 88 of the Act are applicable to pending

Suits, appeals etc., only if a case comes within the ambit of the Act. Its

—11
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provisions cannot extend beyond the date of the filing of the suit and hence
a person who had been in possession as a temporary tenant but who died be-
fore the suit commenced cannot be regarded as a "non-agricultural tenant"
within the meaning of the expression defined in the Act if the Act did not
come into force at the date of the commencement of the suit. Khagendra
Nath V. Naresh (1952) 4 DLR 598.

—The defendants who are the heirs of the last temporary lease holder
were not recognised as tenants by the plaintiff-landlord and, therefore, in 1943
when the present suit for ejectment commenced the defendants were not -non-
agricultural tenants' as defined in Act IX of 1943 (Bengal Non-Agr:Cultural Ten-
ancy.—Temporary Provisions, Act when that Act was in force. 	 —Ibid.

—If, however, the last temporary 'lease-holder was alive at that stage and
the tenanc y has terminated by the filing of the suit he could have been taken
as coming within the definition of non-agricultural tenant and If he had died
subsequently the defendant would have come within the same definition as his
successors-in-interest.	 —Ibid.

—A pucca building of 3 rooms and the land on which the building stood
and also the open space lying to the west of the building were let out and the
demised leasehold is described as consisting of "Niskar lands etc. & the pucca
building for a term of two years with the option of one renewal.. The lessee
failed to exercise the option of renewal and continued to hold the tenancy
as monthly tenant. The plaintiffs determined the tenancy by 15 days notice to
quit after the expiry of the last day of the month.

The Act came into force during the pendency of the appeal.

Held : If the building is separable from the land to Its west then the
provisions of the Act will apply to that land by virtue of the provisions I
section 88 of the Act.—(1951) 3 DLR 115.

—The primary sense of the word "appertaining" is much the some as
appurtenances. In view of the clause in lease "Niskar land etc. and the
pucca building" and the building and the land having been separately described
the primary sense of "appertaining" has been excluded.

Again a thing may be "used and en j o yed" or "occupied" with something
else without "belonging or appertaining" thereto. 	 -ibid.

Ss. 88 & g The tenancy came into existence on 15-8-36. The suit for
the ejectment was sled on 30-7-47. The Non-Agricultural Tenancy Act came
into force on 20-10-49.

A tenant is entitled ta tack on the period between 30-7-47 and 20-10-49
to his tenancy dating 15-8-36 and having on 20-10-49, the date on which The
Act came into force, completed 12 years Is protected against ejectment by the
landlord. Bengal River Service Vs. Sree Murali Dhar (1955) 7 DLR 525.
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S. 88 and 89A A tenant is protected from eviction from any non-sri-
cultural land if he had been Iii possession thereof for 12 years at the com-
mencement of the East Bengal Non-Agricultural Tenancy Act. In view of the
provisions of section 88 of the Act, he is also protected from ejectment, if
during the pendency of an ejectment suit or appeal arising therefrom he had
completed 12 years possession when the Act came into force.

A tenant who has been served with notice to quit, but who neverthe-
less continues to be in possession, Is to be regarded as a tenant within the
meaning of the Act. (1953) 5 DLR 391.

- Twelve years—How may be computed—period of possession after insti-
tution of suit—Not to be calculated towards twelve years.

The material point of time for computation of the period of 12 years is
the date of institution of suit, as has been held in the case reported in 9 DLR.
159, that as a rule, the date of commencement of the Act shall be taken to
be the date of institution of the suit as if the Act was in force at that time.
Therefore, possession after the institution of the suit is immaterial for the
purpose of protection under the Act of 1949, Delbar Vs. Sarada Sundari, PLD
1962 Dacca 548—PLR 1962 Dacca 153-13 DLR 334 (D.B).

—The lessee's possession subsequent to the institution of the suit cannot
be tacked to the period up to the institution of the suit, to complete 12 years
as the material point of time for computation of the period of 12 years is the date
of the institution of the suit, and the date of commencement of the East Bengal
Non-Agricultural Tenancy Act, 1949 shall be taken to be the date of the institu-
tion of the suit, as if the Act was in force at that time. Construction of
sections 88 and 89-A of the Act to include the period from the date of the
institution of suit up to the coming into force of the Act, would lead to a
very anomalous position, for it would be open to a tenant-defendant to adopt
dilatory tactics and get his possession extended from time to time, because if a
Court could not dispose of the matter for many years. the tenant would
automatically get benefit of this. Kamaruddin Vs. Nripendra Lai. PLD 1964
Dacca 510-15 DLR 694. (PLD 1962 Dacca 548—DLR 159 Poll.)

Ss. 88 & 89A From the history of the enactment of 1949, starting
from the commencement of the East Bengal Non-Agricultural Tenancy (Tem-
porary Provisions) Act of 1940, the legislature mean to give relief to a non-
agricultural tenant not only be enacting section 88 and applying the Act of
1949 retrospectively but also giving further relief to tenant by section 89-A
to the effect that in case he did not complete 12 years on the date of the
Institution of the suit and he happened to continue to be In possession even
after the date of institution of the suit and this subsequent period coincided
with that of the institution of the above act of 1940 be would be entitled
to tack on this subsequent period of the Act 1940 to the period of his posse-
ssion before the dale of the continuance of the suit provided such a petiod
was continuous. Bengal River Service Vs. Srce Murali Dhar 1955) 7 DLR 525.
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Sec. 88—gives retrospective operation to piovisios of the Act as far as
pending proceedings are concerned. Ordinarily suits, appeals and procetdirgs
peodi g at the date of commencement of any Act are not affected but by
legislative provisions they are affected. After the passing of this Act all suits
and appeals then pending must be dispsed of according to new Act. (Bina-
patti Debi V. Bankirn Behari Ghose, 54 CWN 581). The CP Act makes all
decrees capable of execution subject to the Act.

89. Saving of l imitation. - In computing the period provided by
any law for the time being in force for the execution of a decree
for ejectment which was stayed under the Bengal Non,Agri-
cultural Tenancy (Temporary Provisions) Act, 1940, (Bengal Act IX of
1940), or for the institution of a suit for the ejectment of a non-agri-
cultural tenant, the period during which the said Act continued in force
shall be excluded.

Ss. 88 & 89 The tenancy came into existence on 15-8-36. The suit for
the ejectment wac filed on 30-7-47. The Non-Agricultural Tenancy Act came
Into force on 2010-49.

A tenant is entitled to tack on the period between 30-7-47 and 20-10-49
to his tenancy datIng 15-8 . 36 and having on 20-10 49 the date on which
the Act came into force. compleied 12 years is potected against ejecrment by
the landlord. Bengal River Service V. Sree Marali Dhar (1955) 7 DLR 525.

—Twelve years —How may be computed—Period of possession after Institution
of suit—Not to be calculated towards twelve years.	 -

The material point of time for computation of the period of 12 years
is the date of institution of the suit, as has been held in the case reported
in 9 DLR 159, that as a rule, the date of commencement of the Act shall be
taken to be the date of institution of the suit as If the Act was in force at
that time. Therefore, possession after the irstitulien o r the suit is immaterial
for the purpose of protection under the Act of 19 1 9. Delbar V Sirada Sudan,
PLD 1962 Dicca 548—PLR 1962 Dacca 153— Ddbar Vs Sarada Sundari (1961)
13 DLR 334 DB)

—The lessee's possession subsequent to the Institution or the suit cannot
be tacked to the period up to the inst j tU'iofl of the suit, to complee 12 years
as the ttaterial point of time for computation of the period of 12 years is
the date of the institution of the suit, and the date of commencement of the
East Bengal ?on-Agricultural 'Trraec' Act, 199 Irtl i-c talter to Ic the
date of the institution of the suit, as if the Act was In force at that time.
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Constitution of se,-iicrs 8 and 89-A of il'e Act to include the period from

the date of the institUIiCfl ot suit upto the coining into force of the Act,

wou l d lead to a very anomalous position for it would be open to a tenant

de f endant to adopt dilator) tactics and get his posesion extended from time
to time, because if a Court could not dispose of the matter for many years

the tenant would automatically get benefit of this. Kaniartiddin V. Nripendra

Lai. PLD 1964 Dacca 510Kaniaruddin V. Nsipeudra Lai (1963) 15 DLR 694.

(PLD 1962 Dcca 548 Foil).

89A. Calculation of period of possession. In calculating for the

purposes of this Act the period for which any non agricultural land

has been held by any non-agricultural tenant, the period for which
such tenant has held such land while the Bengal Nan-Agricultural

Tenancy Temporary Provisions) Act, 1940, (Bengal Act IX of 1940),

has been in force shall be included.

Ss. 88 & 89A :A tenant is protected from eviction from any non- agricultural

land if be hdd been in possession thereof for 12 yeats at the commencement

of the East Bengal Non.AgriCUlIUral Tenancy Act. in view of the provisions

of section 88 of the Act, he is also protected from ejectment, if during the
pendency of an ejectment suit or appeal arising therefrom he bad completed

12 years possess'on when the Act came into force.

A tenant who has been served with notice to quit, but who nevertheless

contineus to be in possession. is to be regarded as a tenant within the mean-

ing of the Act.—(195 1) 5 DLR 391.

—From the history of the enactment of 1949 starting from the com-

mencement of the East Bengal Non-Agricultural Tenancy (Temporary

Provisions) Act of 1940. the legislature means to give relief to a non-agricul-
tural tenant not only by enacting section 88 and applying the Act of 1949

retrospectively, but also giving further relief to a tenant by section 89-A to the

effect that in case he did not complete 12 years on the date of the institution
of the Suit and he happened to Continue to be in possession even after the

date of the institution of the suit and this subsequent period coincided with

that of the continuance of the above act of 1940 he would be entitled to tack

on this subsequent period of the Act 1940 to the period or his possession be-
fore the date of the institution of the suit provided such a period was conti-

nuous. Bengal River Service V. See Marali Dhar. (1955) 7 DLR 525.

S. 89A ; This section gives tenant a further period in addition to the

period already put in le fo'e the institution of the suit—the further period

being between the 30th of July, 1947 and the lrisl date of the Act of 1940, i.e.,

20th October, 1949. After tacking on this latter period to that prior to the
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institution of the suit if the tenant completes continuously 12 years, he is
entitled to the protection by section 89A. 	 -]bid-

-The tenant sought protection under section 7(4) of the East Bengal
Non Agricultural Tenancy Act against an ejectment suit by the Landlord. The
tenancy in question came into existence on 28-1-34 and the East Bengal Non-
Agricultural Tenancy Act (XXIII of 1949) came into force on 20-10-49 that
is, 12 years were not complete between the date when the tenancy came into
being on 20-10-49 when Act XXlIIof 1949 came into force.

Held : In view of the provision of section 89A of the Act, the tenant
not having completed 12 years before these two dates he cannot resist the
laridloid's suit for ejectment. Nihar Ranjan V. Nurannese Chowdhuranj (1958)
10 DLR 472.

90. Repeal of Bengal Act IX of 1940 and Assam Act X of
1947. (1) The Bengal Non-Agricultural Tenancy (Temporary Provi-
sions) Act, 1940, (Bengal Act IX of 1940), and the Sylhet Non-
Agricultural Urban Areas Tenancy Act, 1947, (Assam Act X of 1947),
are hereby repealed.

(2) All rents settled or orders issued, suits or other proceedings
instituted and other things duly done under the S)lbet Non-Agricul-
tural Urban Areas Tenancy Act, 1947, (Assam Act X of 1947)
shall, insofar as they are consistent with the provisions of this
Act, be deemed to have been respectively settled, issued, institu-
ted or done hereunder.

S. 90 ; The date that should be taken for the purpose of adjudication
will be the date of the institution of the suit, if 12 years are not complete
from the date on which the suit was instiluted, the tenant Is not entitled to
protection against eviction available to a person with 12 years' possession
under section 7 of the Act.

As a rule, the date of the commencement of the Bengal Non-Agricul-
tural Tenancy Act shall be taken to be date of the institution of the suit as
if the Act was in force at that time. So, in the absence of any express pro-
visions in the statute to the contrary a court should never deviate from this

'.	 principle. Krishna Ranjan V. Hemchandra (1957) 9 DLR 159.

—There should be a presumption under section 88 that the Act was
in force at the time the suit under a p real was tiled when a suit for ejectment
has been tiled against a tenant the rights of such tenant has to be determined
with reference to a point of time and that roirt of tiffc is w) cs iI.e qarstien
arose for consideration i.e. the date when the suit was instituted. 	 -Ibid-
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Sec. 90... ...provides that in computing the period of a non-agricultural
enant holding his land as required in Sections 7 and 9, the time between expiry

of the term of the lease and the expiry of Act IX of 1940, and in other
case i.e., where there is no lease, the whole period during which Act IX
of 1940 was in force is to be excluded. This is because the landlord even if he
had so desired could not eject his tenant during that period. No one is bound
to institute a vain litigation at his peril, (Venkatadri Appa Rao V. Mabboob
Sfirhraz Parthasaraihi, 29 CWN 989 P C at 998).

91. Rules.—(1) The Government may, subject to the condition
of previous publication, make rules for carrying out the purposes
of this Act.

(2) In particular and without prejudice to the generality of
the foregoing power, such rules may provide for all or any of the
following matters, namely

*	 *	 * I

[3 (c) the manner of determining compensation referred to in
the proviso to sub-section (1) of section 9 and in the proviso
to section 20 ; ]

(d) the forms of the notices referred to in section 23, and
the amount of the process-fees, referred to in the said
Section

si*	 *	 *	 *	 *1

1. Clauses (a) and (b) omitted by E. P. Ord. IX of 1967. Omitted clausesran as follows :-
"(a) the manner in which the landlord or the tenant may apply to the

Court under sub-section (2) of section 8

(b) the determination of a fair and equitable rent referred to in sub-
section (3) of section 11"

2, Subs., ibid. Substituted portion ran as follows
3. Cis. (e) to (r) omitted by E. P. Ord. DC of 1967. Omitted clauses ran

as follows
"(e) the manner of making a survey and preparing a record-of-rights

in pursuance of an order under section 27 and the procedure
to be followed and the powers to be exercised by Revenue-
officers when an order under the said section is made;

(f) the form of a settlement rent-roll referred to in section 29, the
manner of preparing the same and the particulars to be specified
therein
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t[(rr) the Revenue-officer referred to in su't-section (I) of sec-

tion 68 ;]

(s) the manner of service of notice issued, under this Act
ihere the mode of such service is not provided in this

Act.
S. 91
Repeal—The Non-Agricultural Land Assessment Act, 1936 and the Agri-

cultural Tenancy Act, 1940 are both no linger required.
Provision has been made in this Act for matters therein provided.

(g) the division of a tenancy and the apportionment of the rent u&der

clause (b) Sf section 30

(h) the manner and period of publication of a draft settlement rent

roll under sub-section (I) of Section 31 and the disposal objections

under tt,at sub-section

(i) the Revenue authority referred to in sub-section (1) of section 12;
(j) the publication of the date of confirmation of a settlement rent-

roll under sub-section (3) of section 32 and the place and times

of inspection of such roll

(k) the Revenue authority referred to in sub-section (I) of section 33,

the manner or preseniation of appeals to such authority and the

Board of Revenue and the periods within which such appeals shall

be presented under the said suh-section

(I) the settlement of rents referred to in secti n 38

(m) the manner of payment or tender of rent by postal money-order

under section 44;

(n) the forms to be used generally or for any particular local area or

class or classes for the receipt and counterfoil referred to in section

46 and for the statement of account referred to in sub-section (2)

of section 47 and the particulars to be specified in such receipt,

counterfoil aud statement

(o) the cost of transmission of the money deposited in the cases re-

ferred to in clauses (a) and (b) of sub-section (I) of section 51 and
the amount of the fee referred to in clause (d) of sub-section (2)
of that section

(p) the manner of publication of the general notice referred to in sub-

section (2) of section 59

(q) the form of, the particulars to be contained in and the manner of
verification of applications referred to in sub-section 67;

(r) that amount of process-fee referred to in the second proviso to

sub-section (1) of section 72 and the amount of fee referred to in
sub-section (3) of that section

1. Inserted, ibid.
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