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Introduction to 
Admi1listrative Law 

(A) UEFI:\ITl O:\ Mill SCOPE OF AI)\IINISTRATI\' E LA \\ 

Admini strati\'t: La\\' a~ a ~Cp<lral(: branch o/" lega l d isc ipline especially 
in India came to be 1"I.!l.'u[ni sed only hy the middl e of the 20th c~n(ury. 
Toda)' the admini stration is ub iq uitou s and imp inges fred)' :Hld dc~pl: on 
every aspect of all individual' s life. Therefore. adrnin ist r.:u i\'e law has b~col11e 
;1 major area for study and rc~carch . l 

It is a harsh fac,' of life that Ih~ ph enomen al grow th of ~ldrnini 5 Irali\'c 
power as;1 by· produc! of ,1n imellsi\''':: form of government , though necessary 
for dc\·clopmen t and growth. at times spell s negation of people 's right s and 
\' alucs. Profligate and pachydermic admin ist ration emboldened by Ih~ anes
thelised public consricllce does not hesitate to trample upon the ci\' il l ib~rlies 
of the people . Thus, adm ini str ;ll ive adventuri sts impatient of democrJt i.:- pro
~C:iS may s lip into :luthoritari :mislll. mak ing all materia l growth a prc[l!nc ~ 
for I)T<lnny . Here comes the need, importance :lnd purpose of adm inist rative 
law. Administrative 1;1\\ Ihus bctOlllcs dharll/{/ whi ch co nduces to the sta
bility and growth of til!.: soc iety and the maintenancc of a JU St social order 
and welfare 01 rn;mk ind by rC{'vnciling power with liberty . It seeks to chan
nclise ndministrati\ c pvwers to adllc \'e the bas ic aim of an) Civili zed soc iely. 
thai is " growth with Iib~ny". 

Aga in st th is backdrop, administrative law has a tremendous social fun c
tion to perform . \Vithotlt a good syste m of admini s tr;ltivc law an> 's(h: ie ty 
\\'o uld die becaLl se of" its own admini strati\'e we ig ht li ke ;1 13lack Hole
whic h is a dyi ng neut ron star Ih:1I co llapses d ue to its own gravity . Admin
l~tr;lt i \'c law, then.:fore, becomes th at body of rea:ionable li mitatiom and 
affirmative action par;lIlletcls which ,I re d~\'el()pl:d :lncl llpcrat iol1.:1 liscd by 
tilL leg islature ~1Ilcl th e court s to maintain and slls ta in a rll h-' or law society. 

Thu ~ . four basic bricks o r the foundati on of allY administr,lIive la w nlJY 
be ident ifi ed as: (i) to check abusc or dcto ll rnmen t o f administrative power; 
(ii) to en sure: to ci ti zens an impartial delennination of their disputes by oflicials; 
UII) to protect them from unauthori scd cncm;lchment o n their rights and 
interest:;; :! and (il") to 1ll;l kc IhoC)c \\ho exe rd sc public po\\ er accoun table to 
'he people. 

1. T he flr sl selllin:H on Jd l1lini'I;"J : lv,,: b \\ \\J. n:-~ .tfl l~ ~'d by Ilk' t Ulli;ln 1.:1\\ In)lilulc. t\~'\\" 
tJd hi in 1)":~'~lIlh" , ' 1'157 lifh l :lfl..:!" iB iIlJ\I ~ ur.!i1(lll S in(:~' Ihl'n ,h..: I1Uj (lf a rl'.! or :ICli\'i ty 
III' Ih..: tll ~ti lutc h:h t''':l'll aJmill i;, trali\..- 1.1\\ . 
. \'.-,' Juliu~ Shll1l' . S('>l'1 \ 1. 1)1\ 11 .",to""" uf 1. .\\\ ' ·\ .' D h ST(("(:. ( 11)(,6). " . 7 11 . Th"r..: Ih..: 
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:--':c"C Jlhde,,~. fll!".1 ~ lUdcnt 'Adminisl r~li n: Law' lI t' !le:- tk filll ll()fl . Thc 
rL';I :-'l)1l :-,C t: llb ttl bL' tlu l in almost cve ry coumry. i rr:,:~pt'\': II\ C Ilf ils po iilil.';11 
pn tio!:.uphy. the admlllls tra ti \'e p'rocess has increased :-1I Ilcrllcnullusly lIu t 
tlllb~ \~C i.l r e li \'lllg not in its shade but !.h:1do\\'. Then.:hlle. II 1:- irllpo:-.:-.rbl e 
[l) all t:m pt lI ny p n.' (,l!:>c definition of admi nistrativc Ia \\ \\h ldl;1CII1 L'o\cr Ih ~ 
ent ire ran ge of ad rnini st ra ti\ 'c process. Perh:lp ~ th is \\ a~ the I \..'.l ~un \\hy Dr 
F.J . Po rt \\" ho pu blished Ihe fi rsl book beari ng. the title :\ dlllilliJ/ mril 'c Lall ' 

111 Engbnd in 1929 d id not v\"nllJrc to defi ne the term . I k ~.r[nply allcmptcd 
tu descri be ad l11inis tr.lIi\ c law as fo llows: 

'" Ad mini strati\'c La\\' is made up or :.III th ese lega l rulcs--ei the r 
form all y expressed by statutes or impl ied in the prcrog,:Hivc- which 
ha\'c as their lllt i [Jl~I l: object the fulfilment o f public l<.lw. It touches. 
fi rst th e legis lature. ill that the forma ll y expressed rules arc usually bid 
down by that body : it touches judiciary. in th J. t (a ) thcre ;Ire ru les which 
govern the judiciat action that may bc bn)UglH by or against ndmi nis· 
trati \'c persons. (0) Jdlllinis tr:lI i\"c bodi es J rc some times permittL:d to 
exerc ise judiciJI powers; thirdly. it is of course esscntiJ ll y conce rned 
with the prac lic:11 application of the Law." 

Even thi s auempt to describe administrative ill\\' ra ther thJ I1 to de fine it 
IS no l without difficuily. Admini srrati\'e law besides tOlll.:- hing all branches 
of go \·crnment. touc hes administrative and quasi·adminislrat he agencies, i.e. 
Corporat ions. Commissions. Uni\'e rs ir ies and sometimes even private o rga ni · 
s. ations . Furthermore, adminis trati ..... e law is made up not unly of Icg is lative 
and e.xecuti\"e rules and a large body of precedents bu t al so of functional 
formu lations. for c\'c ry exercise of di sc ret ion forms a ru le for future action . 

Early English wri ters did not different iatc between lIdmi nistra tive law 
and cons tituti on;-t l law and therefo re. the definition they attempted was toO 
broad and general. 

S ir h 'or Je nning~ defines administra tive Jaw as the law rel ;J. ting to ad· 
mini s tration. II det ermines the o rga nisa tion, powers and Ihe duti es o f 
ad minist rati ve nUlhoritics. 3 Thi s form ulat ion does not different i:uc between 
od min is trat i\'c :.lnd constitutional Jaw. It lays cmire emph:lsis on the organi 4 

sa tio rl. power and dut ies 10 the exclusion of the manncr of their exerc ise .. A 
student of administra tive law is not concerned with how a minister is ap
pointed btll only with how a mini ster discharges his functi ons in relation to 
an individ ua l or :l grou p. How thc Mini stcr o f I lousing and Rehabi litation 
is appointcd is no t the concern of administrat ive Jaw, but when this min ister 
:lpproves .:l scheme fo r a new township, which involves Ihe acquisition of 
houses and bnds of persons li ying in that area, questions of adminis trati vc 

3. h'o nings: L.-~ \V ,,!"o TilE CO:-;STlTUTI O~. p. 217 . 
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law arise. Je nnings ' fo rmul at ion also leaves many a spects of adm inistrat ive 
law unLOuched. especially the control mechanism. 

Dicey, like l vor Je nnings , belongs lO that group of Engli sh wri ters who 
d id not recognise the inde pcndcnI cxi stcm'c,; of nd mini s lralive Jaw. According 
10 Dicey's formulat ion, administrative l ::l\\~ re l ates to that por tion of a n:ltion's 
legal sys tem which de te rmines the legal s tatus and liabil ities of all State 
o ffi cials; second ly, it dc rincs the rights and liabi l ities o f p rivate individuals 
in their de aling s w ith public officials; and thirdl y. spec ifies the procedure 
by which those ri ght s and liabiliti es are cnforced . ..l 

Dice)' was obsessed with the fre nch 'Droit Admin is tratif" a~cI therefore , 
his formula tion main ly concentr~t~d on jllC\ic i~1 remedi .:: , ngai nst Statc offi 
ri:ll s. There fore, this definiti on excludes the study of every other aspec t of 
administrl:llivc law. 

The American approach is significantly dirferent from the c.:Irly Eng lish 
approach in that it recognised adm inistrat iv l:' law as an independent branch 
of th ~ k g,,1 d i scipl i n~. According to Kenneth Culp Da vis, admin istrative I,I\\' 
i ~ ;'l. law thai concerns the po\\'ers tlnd procedure of administrat ive agencies, 
including cspeciall y the law governing ju~li cia l revie\\' of admini strative JC

tion. Within his formul ~tion. Davis includes thc study of administrative 
rule-m aking and ru le adjudication but excludes rule applica tion which a~ 
cor{ling to h l ll1 belongs to th (~ dom:tJll o r publ ic admin istra tion ,S -

1100\t;\'cr, e\'en this cl ass ification by J)<lvis cannot be considered ('em
plCiC bccause hc cxc lud~s from his control mec hani sm the co nt ro l exercised 
by the legis lature, hig her acl ministl'm jvc authorit ies and the mass media rep
resenting public opi nion and also the vast area of ndm inistrativc ((('linn whi ch 
i5 neith er quasi : lcg isiati\'c nor quas i-judic<tt i\'e,6 

,The uncnv iable divcrsi ty in definit ions of the term 'administrati\'e l:!w' 
is also clue to the fuct that c\'cry administrali\'c la w spcci:t1ist tri es to lay 
1l11)fC emphasis un ;II IY one particular a:o.pcct of the whole administrative 
prm:css, which accord ing to his own t.:\·,lluaLioll dl.!se rvcs sin gular at tcn tion. 
Pfllf. Upcndra 13ax i thus lays special st ress on the prOlcc tio n of the ' lillie 
man' from the arb it ra ry exerc ise of public pG\\'cr.' /\ccording to him . ad
Ol in istr:nivc \:tw is a study of the p:l.thology of power in a deve loping soc iety . 
.. \L'c:ountahility of the holders of public power for the rul t!d is thus thc foc;d 
point of th is formulation: " The basic cxpectation in it rule-o f-I nw society is 
that holders of public powcr and author ity must be able to publicly justi fy 
their action as legally v,:did ,Inc! socially wise and jus!." Thcrd o re, "'Idm in· 

.\ Dko.:y : !..-\\\' 0/' Till: CO."":Sl lfliTlO;"\. p. 329. 

5 D,I \' i ~ ' A [)~ II :--' I STR " T I \' I; L,,\\' TEXT, ( 1959" p, 2 . 

(j S .. c' ,ti .. l/ernlly Ch:lp ta s 7 :tad 9, illJrn . 
7 , Sl'o' l ntroJlI~, t ioll hy Pro!'. IIp..: nd r:t B:l >;i, Hlpra 
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Jstrativc law is one part o f thi s \'aliant enterpri se of accollnlab ili ty. In any 
rule-of- law soc ie ty genera l form s o f account:tbility do exi st. Lcgis lmors go 
10 polls period icall y, errant judges cou ld be impeached, bu reauc rats are re-

oJ spons iblc to the elected politici ans, These fo rms of general accoun tabilit y 
bccome \'ery fe eble in any develo ping society becau se o f povert y, illiteracy 
and ignorance of the masses, Consequent ly, the s tud y of adm inis trat ive law 
assuliles ::.p~<.:ia l s igni ficance in any develupi ng SO<.:iC1Y for the dcvclopmt..:.1ll 
o f morc specific forms of accountabi lity" ,s Ag~ins t thi s backdrop of the 
si tuation prevai ling in [ndia, administrative la w today re mai ns only as an 
" ins trumen t of midd le- c1<..1ss Indians to combat governmental powcr through 
cou rt s" ,9 

for ou r purposes, \ve may define adm inis trat i, 'c law as that br3 nc h o r' 
public Im\-' whic h deals with the orgallis(ltion alld pOH'en of admilliSlraril'f! 
find quasi·ndministrati\'e agenc ies and prescribes prillciples alld rules by 
whi ch <til official {letioll is reached and I'e\'ic\\'cd in rela tion to individllal 
liben." and freedom, 

An an31ysis of th is fo rmulatio n would not on ly give us a n acceptable 
definition of adm inistra tive law but would also identify it s nature <tnd scope: 

(I) Admin is trative law is a law but it is nor a l ilW in the lawye r' s sense 
of the te rm like p roperty bw or contr3ct law , J[ is a 13w in the 
re:lli st' s scnse.,. o f the term which includes s t3tu te law, administrati \'e 
rule- mak ing, precedents. cu stoms, ad mini s tra tive directions, etc , It 
also includes the study o f something whic h may not be termed ' law' 
in the true se nse of the term such as admini strative circu lars, policy 
statements , memoranda and reso lu tions, etc, Bes ides this , it includes 
with in its s tudy 'h igher I3w' as well , like the principles of natural 
justice, However, in Indi a, administrative law b<ts ica lly and wholly 
rem3ins a judge -m ade law and thus ~uffcrs from " the fra ilties and 
benefits f rom the strengths of j udicia l law-making",9 Consequently, 
pcrson31 and ins titutional const ra ints ma ke the growth of admini s
trative law vu lnerable to j udicial meanderings and tenta ti veness, 

(2) Administrat ive law is a branch of public law in contradis tinction to 
private law w h ich d eal s with the re latio nships of individuals inter 
se, Therefore, adm inis trati ve law primari ly deals wi th the reladon
ship of individuals With , the o rganised powe r. 

(3) Administra tive law deals with the orga ni sa tio n and po wers of ad
mini stra ti ve and quas i-adminis trati ve agenc ies, The stress on the 
s tudy of o rgarii s3tio n is only to the exten t that it is necessary to 
unde rsta nd the powers, c h~ ractcr i s t ics o f ac ti ons, procedure for the 

8, See inl roduclion by Prof. Upendra Baxi, supra, 
9. Ibid. 
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exerc ise o f those powers and the control mechan is m provided 
therein. The study includes no t only administrative agenc ies but also 
the qua si-adminis trative agencies such as Corporat ions. Boards, 
Universities, independent domestic agenc ies and the li ke. 

(4) Administra tive law includes th e study of the ex isting principles and 
al so of the development of certai n new principles which admini s
trative and quasi-ad mi nistrat ive agenc ies m ust folio\\' whi le exer
cising their powers in relation 10 indi viduals. i.c. the principles of 
naturill j ustice, ft;:..l so nablcncss and fairness. 

(5) Admi nistrat ive 1<1\\, primaril y concerns itself with the official act io n 
which may b~; 

(i) Rule-mak ing aClion, 

(ii ) Ru1c· clecision action or adj udicatory ",erion. or 

(iii) Rule-application action. 

Besides these main actions, the actions which are incident;!. l to th e: 
main ac ti on are <l Isa covered within its study. Such inc ident:.) ! nc

.,lions may be in vesti gatory . superv isory, ad viso ry , d~c l:l ratory and 
prosecutor), . 

(6) One of the main th rusts of the study of administrat ive 1:1\\ is on 
the procedure by which the official ac tio n is reached . If the mean s 
(procedure) are not trustworthy. th e end cannOI be j us t. The re is a 
bewilder ing varict)' in the procedu re which the admi nis trat i\'c :.1gen
cics follow in reac hing all action. Such procedure ma) be \:lid dO\\Tj ' 

.. 

(i) in the statute it self under \\' hich th e ad ministrative agency I"" 
been crea ted; 

(ii) in Ihe separate procedure code \\'hich every admilli ; tra ti ,·c 
agency is bound to fo l\aw ~ i.e. Admini strati ve Procedure Ac t. 
1946 in the USA and Tri bunals and Enqu irics Ac/ , 1958 in 
Englnnd. 

However, in many -morc ca ses tither the adill inis irn ti\'c agency is 
len free to develop ils own procedure or it is requ ired to render ils 
act ions accord ing to the minimum proced ure of the princi ples of 
natural justice. 

(7) Admini stra ti ve I:l.w also includes wilhin its study the control mech
anism by which the. admi nist ra tive a£cl1( ic., arc kept wit hi n bounds 
and made effec ti ve in the service of the indi viduals. Thi s contro l 
mechanism is lechnically called the 'review process ", An adminis
trat ive action Inil )' be contro lled by: 

(i) courts exercising writ juri sd iclion through the ' \Tils of habeas 
corpus, mandamus, cenio rar i. prohibition and quo warranto; 



6 ImrodllCfiol/ to Admillistrtlril"e U lII' I Chap . 

(i i) courts e.'\ercising ordi nary judicial PO\\'CfS through suits . in
j unctions and dec laratory actions; 

(iii) higher administrative authoriti es; 

(h ') publi c opinion and mass media in the (wc micth century is al so 
an impon3n1 cont ro l on any admini stration wh ich a student 0 1" 
admini strative law cannot lose sight of. In Amer ica. opinion 
po ll s and mass media exerc ise much mo re effec ti\'c co ntro l a ll 
the admin istration than any other single control inasmuch as 
th is cont rol mechanism hJ.s the potentiality of prc-cmpting any 
ad verse admini strati ve deci sion. 

(I ') Consumer org anisations and interes t representati ons also pl ay 
a n important role in controllin g the arbitrary exerc ise of public 
power, both at the pre-nata l and post-nata l stages . Though in 
Ind ia this form of control is s till at the take-off stage, ye l or
gan isa ti ons such as Cons ume r Protec ti on and Research Society. 
Socie ty for the Protec tio n or C ivil Liberti es, Chipko IV!ovcmcnt 
and other consultative and advisory bod ies hJve pl ayed a s ig
nificant role ;n this direc ti on. 

(\ .j ) 'Easy Access to Justice ' al so provides an effective check on 
burea ucratic adve ntu rism in the exerci se o f publi c power. If 
the access to justice is easy and quick it mny deter admini s· 
tra ti ve instrumenta lities from developing an attitude which hns 
been termed as " fly-nO\\'· pay-laler" , 10 Easy Access to Justice 
inc ludes procedural faci lity which is cheap, speedy and less 
formali stic , legal aid , avai lability of ad \'ocates for public inter
est liti gation, intell ec tu al capncity o f the party and ac tive p.1r
ticipation of the judges. Uncontestably, this cont ro l mechani sm 
in India is too weak to provide any effective check on recidi vist 
admini strati ve devin nce. Procedural law and practice is highly 
fo rmali stic, dilJ tory and expensive and legal aid is mere ly a 
concept. Very few ad vocates are available ~o take up public 
inte rest li tigation. Late ly, Advocates and journali sts are coming 
forward to sponsor public interest litigation. Cases in the cou rts 
relating to the illegal felling of trees, environmenta l pollution, 
flesh trade, prison torture, are some of the illustratio ns. Re
cently Judges have also showed some signs of ac tive p.1rtic i-1 

pat io n. The Supreme Cou rt has demonstrated its eagerness to 
stre tch its long arms and in vcry many situations it has treated 
a mcre lc([er as a wri t pelition. All thi s wi ll go a long way in 
influencing the behaviour of the custodians o f publ ic power. 

----------------
10. Sa Introduct ion by Pr'of Baxi, supra . 
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(r;i) The institu tion of ombudsman and o ther inves ti gative agencies, 
such as vigilance commissions. al so e xercise control on admin
istrative ac tio n. Ro le of public e nquiries in this regard is also 
s ignificant. 

("iii) Ri ght to Know, Right to Reply and Di scretion to Di sobey also 
have inhe re nt potentialities of provin g effective. though indi
rect , in providing check on /administrative behaviour. 

(8) The study of admin is trative law is not a n end in itsel f biJt a means 
to an end. The focal po int of the study of adm inist rative law is the 
rr:con :'ili:Hion of power with liberty. \Vhen the administrative pro
cess started ri si ng after the dc'llh of bisscz- fairc at the birth of the 
twentieth century. the stress on the study of administrative law was 
on circumscri ption of admini strat ive powers. But now when the ad 
ministrative process has come 1O stay, the e mphasis has sh ifted to 
the regulation of administr.1t;ve powers. The paradox of the t\ven
tieth century in the form of government is the pro lific growth in 
the powers or the State, \vhich on the one ha nd is necessary for the 
promotion ' of human liberty and freedom, but on the other h3nd 
threaH; ns to endanger indiv idual freedom . Therefore, the m ain task 
of the students of administrative law is to evolve certai n princ iples 
and rules by which an ideal equi librium between the powers of the 
admi~ i s lral ion and the dictates of indiv idual liberty can be sustained . 

The above fo rmulatio n, however, only delinemcs the scope of admi nis
trat i ve la w as is co mm only accep ted in th e common la w world . 
Administrat ive law specialists in England and India mainly focus the ir at
tention on varioll s aspects of judic ial control of administrative dec isions and 
act ions. In the s tudy of such topics as tribunals and enquiries the emphasis 
is likely to be becween these institut ions and the courts as alternative met hods 
of controlling administrati ve ac tion. These specialists rarely delve into ad· 
mi nistrat ive process itsel f to consider how gO\'c rnmc nl depnrt me:n ts and o ther 
administrative agenc it..: s nC llla!!), openlle or how and why their procedures 
and structures differ from the judicial model of dec ision-making or how the 
administrative process could be made more effec ti ve and effic ie nt by re form 
from within. Such m atters arc usually left 10 poli tica l sc ie nti sts and admin · 
istr~ti\·e lawyers a re content to dcb.:nc the question of proper role o f court :; 
in revicwing_administrative act ion. On the contrary, American admi l1i st ra tivt~ 
law spcci:!.Iists d iscard such a limi ted vision. In the USA, administrative la\\ 
is seen to be as much concerned with what goes on inside the fourth brancl 
(ad mi ilist ration) of the government as it is with j udic ial scru tiny of the ad 
rnini st ra!ivc process. 
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friedman,ll therefore. fell concerned with the legi timacy of admin 
i s trative pr oc ess rath er th an the le git im;] c ), of judic ia l re view o f 
:.J.d minis lf3tivc action. In his s tudy of adm in istra tive la w he inc l udes hi ~ 

conce rn for: (i) failure of Ihe admini slral i\"c agencies to conform to the 
con stitutional parameters ; (ij) public ambiva lence towards th e subs tanti ve 
po li c ies sought to be achieved by some agenc ies; (iii) departure m 'lde 
fro m judic ial procedure in dec is io n-maki ng; (il') scepti c ism about adm in 
istrat ive ex pertise and bureaucrat ic exp:tnsio n; (\') apparent abse nce of 
direct poli tica l accountability; and (I'i) problems created by the bro ;;\ c! 
delegati on of legisl.:tt ive po wers. ]:!. 

Viewed against this perspective, admini strative law becomes an al l ~ pe r

vasive Icga l disc ipline. Princ iples o f admin ist rati ve law emerge and de velop 
whenever and wherever any person becomes the victim of the arbi tra ry exer~ 

'c ise of public power. And the allegation of arbi trary exercise of power CJn 

be rai sed in almost all areas of subst:1ntive law. Therefore, it will no t be 
incurrect to say (h at no o nc can specialize in adminislriHivc law. J3 

; \ (/Illill i::.: rmil'e Law is not (l branch of philoJophy oj Imv bill of sociology 
of In .... 

Phil osophy of law deal s with the cosmos of law, its object being to 
formulate features which every establi shed lega l order must necessarily 
possess , and \vhich were der ived by the sheer force of logic and d educ ti o n 
o r th rough divine ordina tio n. The jurisprudence th us developed assigned a 
mechanis tic role to a judge based o n neut ra l principle. Sociology of law, 0 11 

th e other hand, is a science of prac tica l application which requ ires an ana lysis 
of diverse functi ons of law in thei r applicJ tion to particu lar s ituations. Thu s, 
th e spirit of law becomes experience and not log ic which runs close to the 
rule of life. In this realm law cannot afford to become divorced from the 
socio·economic realities of society. It mu st become people oriented, wei ghted 
in favour o f the weaker sections of society. In this context, adminis trative 
law and it s utility and vitality depends on its capacity to solve the just ex 
pectatio ns o f the neglected segmen ts of the so.: iety. Against this backdrop 
ad minis trati ve law must rll n very close to the lives wh ich ·we dai ly live. 

(B) REASO!';S FOR THE GROWTII OF AD~!Ir;ISTRA TlYF. L AW 
WITII SPECIAL REFERENCE TO INDIA 

Admini strative law is a by-prod uct of int c.l1 sive form of governmen t. ! 
During the last century, the ro le of the government has changed in almost 
every country of the \vorld, from l aissez~faire to paternalism. and fro m pater-

II. Fri edman: CRISIS A~D LEGITI~I "CY, (1978). 

..... 12. Sec Introdllction, inltr11:lIional and Compara live Law QU3r1crl),. Vol. 3D, Part 4, OCI. 
'..... 1981. p. 880. 
~'_:-' 13 . . Su Introduction by Prof. Upcndra D3.:>:i, supm. 
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na li sm to n)J(crna iism. Today the e xpectat ion from the goycrnmcnt is no t 
n nl y th at it will protect rls people from ex terna l nggrcss ion and inte rnal 
d is tu rbance. but a lso Ih:lI it wi ll take care o f its c iti ze ns from the c rad~ e to 
the grave. Therefore. the dC\'c!opmcnt of adm inist ra ti\' e process and the ad 
m inis trative law has become the corners tone o f modern political phil osoph y. 

T oday the re is a dcm~md by th e people tha t go\'e rnment mus t sol \'e the ir 
prob le ms rather than me re ly defi ne the ir r ights. II is fe lt that the right o f 
equality in the A lll cric:lll COI1!-; [it ll tion wi ll be a ste rile ri gh t if the blac k is 
the firs t to lose his job and the las t to be fe-employed . In the same manne r 
the equa li ty clause in the Indi:lfl Cons ti tution would become meaningless 
unl ess the government comes forward to ac ti ve ly he lp the weaker sections 
o f socie ty to bring about equa li ty in fact. T his implies the growth of adm in
istrative la w a nd process. 

In the same manne r today, the peopl e recogni se all problems as solvable 
ra ther th an politic al controve rsies. T here was a time, before the industri a l 
re\'olu tion in England duri ng the heyday of laissez-fa ire, when it was con
side red ihJ t the e mployer-employee contlic t was a poli ti cal controversy and 
the governmc nt wou ld do well by keeping away. B ut today everyone feels 
th at it is the duty of the gO\'crnmcnt to resolve th is conflict ;md maintai n 
ind ust ri a l harmony , which 'is essen ti al fo r eco nomic growth. Li kew ise. the 
regula tio n o f the patterns of ow nersh ip, produc tion il. l1d distribution is con
side red the responsibi lity o f any good government to guarantee the maxim um 
good o f the maxim um number. T his ag,a in has led to the growth o f admin
ist rat i\'e la w and process. 

Phenomena! growth in science and tec hnology in the twentieth century 
has p.laced a counter-balancing responsi bili ty on a modern gove rnme nt to 
contro l the fo rces wh ich science nnd techno logy have unlea shed. Modern · 
izat ion a nd technological de\,e lopme nts produce grea t s tructu ral changes and 
c rea te c ruc ial prob lems stich as c li l t u r~ 1 conll ie ts. haphazard urbanisa tio n, 
ruth less ex ploitation of natural resourccs, e nvironme nta l poll ution (water. a ir 
and soni c) , rapid transpo rt and traffic c haos. autom atio n a nd consequentinl 
1I :1cmpl oy mc nt , erratic production and d ist ri bution . conccntration of econ
o mic powcr, di smal health, education. employme nt and training condi tions, 
incessan t labour s tri kes a nd loc k-outs, s tag ge ring inn ation, accelerated 
smuggling. pervasive corruption, adulterat ion, lax evasion , commercia l ma l
prac tices . violence, inadequate manage;mc nt of sea a nd space, and many 
othe rs. These multi-dimensional prob lem s w ith varied social . economic and 
po li tical ramifications cannot be solv'ed except w ith the growth of adminis
tra tion and law regulating admi nistration. 

The .inadequacy of the traditional type o f cou rts and law-making o rgans 
to g ive that qua li ty and quan tity of perform:m cc w hich is requi red in the 
twe nt ieth centu ry for the functioning of a welfare and fun ctional govern merit 
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is the bi ggest single reason which has led to the growth of administrative 
process and law. Like med ic ine. in law also the re is a sh ift from punitive 
to preventive justice. Today litigation is not co ns idered a baIlie to be won 
but a d isease to be cured. InJdcquacy of the trad itio nal courts to respond to 
thi s new challenge has led to the growth of admini strative adj udicatory pro· 
cess. Furthermo re. the traditiona l ad mini stratio n of justice is tec hnical. 
expensive and dilatory. It is unworkable whe re the suojcc l-rn,ltte r is dynamic 
and requires not only adjudication but devel opment also, as in the cases of 
industria l disputes. Therdore. in cases whe re the need is fa ir disposi tion and 
not mcrdy disposi tion on file. admini strat ive adjudicatory process see ms to 
bc the only answcr. 

For the same reason. hecausc of limitatio n of timc. the technical nature 
o f legisla tion , th e need for fl exibili ty. e xpe ri mentation and quick action. th e 
traditio na l legis lati ve organs cannOl pass thaI quali ty and quantity of laws 
which arc required for the functioning of a modern go,·crnment. h is said, 
not perhaps rightl y. that even if ou r Parliament s its 011 the twenty-four hours 
and a ll th e 365 days in a yc:tr. it cannot possibly pass all the laws needed 
by the government today" Therefore. the ine,"itablc growth of administrati"e 
legislative p rocess. 

No li s t o f causes. ho\\snc'"c r lengthy it may be. can be exh:tlls ti\·e. 
C\'cvenhcless . a modern functiona l go ' "c rnment in the b:tckdrop of socialism 
is the main force behind the growth of admini strative law "!ld process in 
the twentieth cenlUry. 

Growth of Administra.tin· Law in India 

There existed in India from very early ti mes a s)';)tem of both adminis 
trative leg islatio n and adjudic:tt ion. The object of early British administration 
was to maximi ze profit and for this e ffi cie ncy in the adm inistrat ion was the 
ch ief necessity. Therefore during the Company days. the courts ,\t:n:: lools 
in the Company's hands. The executi\"c had overr iding powers in nlJtlers of 
admi nistration of justice. HQ\\"e,"cr. the es tablishment of the Supreme Coun 
a l Calc utta in 1774 under the provisions o f the Regulating I\C I, 1773 innll 
gura tcd an era in independent judic ial admini st r:ttion. Rut with the passage 
of the Ac( o f Settlement, 1781. the era came 10 an end and all the late r 
developments in the judicial sys tem during the Comp:tny 's time worked to 
the d c trim.::: nt of the I1:t tivc popu lat io n" 

From the Baule of Pl:tssey in 1757 until Independl! ncc. one significant 
:tdvantage that the Indian adminis tratio n had fro m a centralised but undemo
c ratic form o f governmcni. was the fac il ity to make laws. During that period 
the exec utive was in\'ested with such wide powers to make rules as a modern 
democratic legislature connol even imagine. Even prior to the f:tfnoUS Code 
of Civil and Criminal Procedures known as Cornwall is Code of 1793, EI-
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phinSIOn!! Code of 1827 and man y other regulations we re in operation. These 
regulation la\\'5 4limed main ly at the regula tion of the powers of the admin-

I i ~lr:ll i on and their cont ro l. Th us. expansion of the administrat ive powers and 
prov isions of so me kind of co nt ro l went hand in hand. For ~ n sta n cc. Regu
lat ion 10 of 1822 which codi fi ed the law rcgnrding the excise on salt , opium 
and general custom deal t ma inly with the powers of :ldm;nislrat;"c agencies 
(sa lt chowkccs-) aDd a lso the control of these ~lgcJlc i cs. II made prov i ~ions 

regardi ng p()\\c r o f con l1 scation. procedure in the proceeding of confiscation 
and the control 10 be exerc ised by the courts. Section l OS of the Regul atio n 
o f ] 822 reminds one o f the provisions of the Administrat ive Proccdu're Act. 
1946. when admi nist rat ive agencies were req uired to record facts, evidence 
and th e dec is ion. Jud ic ia l re lie f was made available on ly afle r the exhaustion 
of :tdministr:tlive remed ies. Th e cou rts, though had ample powers to se t aside 
an adminis trati\'e act io n, yet 'Paid great respec t and altcntion to thei r dcc i· 
sions. 

T ill the end of the B rit ish rule in India. the go\'e rn ment was cOIKcrncd 
with the most primary duties o nly, and the functions o f a \Ve lfa re S t~ te were 
not d ischarged. Howe\'er. inc reasi ng and rapid st rides in the fie lds of COI11-

municat ion and transport in the \Vest. rcsuhcd in the need for the control of 
admini.s lrativc 'lgcI1cies through regulatory bodies and tri bunals like th e Inter
Sltl te Commerce Commission in thc USA and the Rai lways and Can:ll 
COlllm ission in England. fi na lly. the two \Vorld \Vars brought in a ple thora 
of ad minis lra tiYc nge ncics exercisi ng cont rol over a lmost e,'ery aspect of 
individual life. A brief accou nt of the growth of admi nistrative process duri ng 
the B ri tish ru le may be given as fo llows: 

I. 183~ to 1939 

(A) I'UULlC SAFETY: 

(i) S,rai Act. 1867. 

(ii) Arms Ac t. 1878. 

(iii) Explos ives Ac t, I S8~ . and 

(fl') Indian Boilers Ac t. 1923, 

( 13 ) H EALTH: 

(i) Opium Act, 1878. 

(ii) Epidemic Diseases Act, 1897 , 

(iii) Dangerous Drugs Ac t. 1930, and 

(iv) Medical Counc il Act, 1933, 

(C) MORA LITY: 

(i) Dramatic P ublic Pe rformances Act, 1876, and 

(ii) C ine matograph Act, 19 18, 
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(D) T KANSPORT: 

(i) Stage Carriages Act, 1861 , 

(ii) Indian Railways Act, 1890, 

(iii) I ... lator Vehic les Act, 1914, 

(i") Indian Merchant Shipping Act. 1913. 

(, .) Railway Rates Advisory Commission. 1926. and 

("i) Motor Vehi cles Act, 1939. 

(El LABO UR: 

I Chop. 

(i) Employers and Workmen's Di sputes Act, 1860 (under the p"' . 
visions of the AC I. a magistrme could decide a trade and wage 
dispute of workmen employed in the Construction, Railway 
and Canal and Publ ic Works Departments). 

(ii) Mines Act, 1923, 

(iii) Workmen's Compensat ion Act . 1923, 

(II') Indian Trade Disputes Act , 1929. 
(,-) Factories Act. 1934, and 

(\'i) Payment of Wages Act. 1936. 

(F) Eco.\m llc REG ULATtON: 

(il Compa nies Act. 1850. 

(ii) Companies Act. 1913, 

(iii) Cotton Transport Act. 1923. 

(ir) Tea Co ntrol Act , 1933 . 

(,) Rubber Control~. 1934. and 

(\' ij Reserve Bank 1-\ ct. 193-'-
II. 1939 ( 0 19H 

0) Defence of Indi=t Act. 1939 and the rules framed therellnd~ r r(:gll-
Idled all aspects of li fe , 

(ii) Essential Supplies (T emporary Powers) Act. 19-16 

(ill) Import and E'port Control Act. 19-17. and 

(il') Foreign Exch:mge. Rcgul:uion Act. 1947. 

When India became independent. the philosophy of \Velfare StJ.lC was 
n~ ,ldc the creed of the I ndian COllstitution. The Preamble of the Constitution 
bid dl)wn tha t the Constitution :lims at esw.blish ing a sovereign ~OC i 3 li s!. 

~ccub.r. d1!l1locratic repub li c, so as 10 secure to all its citizens, sociJ I, Cl:on

omie and political justice. liberty of thought. expression, belief, fa ith and 
wurship. equality of SlalUS and 0pp0rlUniIY and to promote among them 
fr;llernil)" assuring dignity of thl! indiyidual and the unit)' o f the nation . 
Article 38 further provides that the Siale shall strive 10 secure ;1 social orda 
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in which social and economic justice shJ.1I inform all institutions of national 
life . Article 39 requires the State to direct its policy towards securing an 
order in which citizens hJ.\'e equal rights to an adeq uJte means of li veli hood; 
that the ownership ancVcontrol of the mate.rial resources of the community 
are so di st ributed as best to subservc the common good: th:H there is no 
concen tration of wea lth; ;md that means o f production arc not used to the 
cornmo n detriment; and that thefe is equa l pay for cqu31 wOIk . 

Articles 39·A and 41 oblige the State to provide fo r equal justice and 
free legal aid, work wi-thin its economic C"'Jpacily- and deve lopment, educa
tio n, assistance in old age. unemployme nt and other conting~ncies. Articles 
43 and 43-A enjoin upon the State to secure work for the workers, a li ving 
wage, a decent standard of li ving and participat ion in the management of 
indu stries. Article 45 obliges the State to provide free and compulsory edu
cation for children up to the age of fourteen years. Artic le 47 enjoi ns upo n 
the State to rega rd the raising o f the leve l of nutrition and lhe s tand ard of 
li vi ng of its people and the improvement of public health as among its pri
mary duties . Article 48·A imposes a duty upon the State to protect and 
im prove the environment. This is in brief a blueprint for the de\'elopment 
of future India and the motif of sociali sm which looms large in an otherwi.sc 
bourgeois constitutional text and context. l -' These welfare and socialistic aims 
and objects cannot be achieved by the State without the growth of the ad · 
mini strative process. 

Besides providing for a func tional government and co nsequent ial growth 
in the administrative process. the Consti tu tion has also provided for an ela
borate control mechanism so that the water may not ove rrun its banks . Unde r 
Artic les 32 and 226, the Supreme Court and the various High Courts have 
been invested with powers to issue writs of certiorari, mandam us, quo war
ranto, prohibitio n and habeas corpu s to check the excesses of the government 
and the ndministrative agencies . Article 300 gives a ri ght to the iridividLi~ l s 

to fi le a suit against the government for the lo rts committed by its se rvan ts. 
Artic le 311 protec ts government servants from arbitrary actions of the gov
ernment in the matters of dism issal, terminatio n and reduction in rank . In 
the same manner, Article 136 co nfers power o n the Supreme Court to grant 
special leave to appeal from any judg ment, decree, determination , sentence 
or order passed or made by any court or tri bunal in India. Article 227 further 
invests the Hi gh Courts with the power o f supe rintendence over a ll courts 
and tribunals within their jurisdic tio n. 

All legislative actions of the administratio n have been expressly brought 
by the Constit ution within ,the purview of Article 13 by defining 'law' as 

14 . S~e Prof. Upendra Baxi: Prt-Mar:r:;st Socialism alld lilt! Supreme Courl, a paper submiucd 
10 a seminar on Company Law undcr the auspi ces of the Indi an Law Institute and the 
J.e;. College of Law, Bombay, (1983) 4 SCC (Jour) 3. 
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includ ing "order'. 'bye-Jaw' , ' rule' and " nOl irica t ion' , etc. ha\' ing the fo rce 
of law. T he re fore . the rule- making actio n o f the ad m inistrJ tio n ca n be c ha l
lenged nm on ly on the ground tha t it is u ltra v ires the dckgali ng s ta tu te bu t 
also o n the g ro und that it \'io la lcs the fu ndamenta l rights £uar:tntccd unde r 
the Const i tll tion.1j AIl .. admini strat i vc act w ill also be \'oid if it cont ravenes 
any o th er prov i sions of the Con~t ilut i o n outside Part HI (If th l~ Constitution 
i.c. A rt ic le 30 1. 3 11. ~ I ") or 365. 16 i n the same manner when the action o f 
the ad m in ist rat io n is qu as i-jud ic ial it c :-t n be chall e nged 110 1 only o n tilt 

uW lI lld th 'll it is ullra \'i r~ s the Constitu ti o n bu t al so on the !.! n .. · und th at the 
dekg:lI ing act 'is itself unca ns tilli liona(rtl'h us : withi n the f:thric of tremen ' 
dous ,g ro wt h in the ;KlI llin istratiyc proce!'<.; in al mo st C\'c ry fI d eI. an crfcc tive 
cont ro l lIl ~c hat1 i !'m ha~ bee:n wovcn. 

Ucsidcs the gn )\v[h a f adl1l inis.!ra tiyc proc~ss . which i ~ possihk through 
leg is la tion a nd ~xec ll t i \'c actio ns, the Constitution i tself pro \' iek s fo r the e s
t:t bli shmcnt o f so me adm inistra ti ve age nc ie s to rcgul :th:: :1 p<lniCll lar fic ld , 
i,c, Arl ic lt! 263. creation o f Imer-State Counc il ; :'\n iclc 280, f ill.H1CC Com
m iss i" !1; Arti c k 262, Inter-State \ Vat e l' Dispute Authority; Artic le 3 15. Pu b lic 
S;.:['\ icc CUlllm ission s of I n ~l i~l; alld Article :\.2 -1. Ek.: t ion Commi" ion, 

T l)d:1Y in Indi ", the adrn inisll :lti\'c process h:JS ~r() \\,ll ~o IIIlJl h that i t 
will not he \Ju t of pLicc 10 !-l ay that today \\' t,; are not gCl\ crncd bu t admi n
i'.WICd. In Ih i:. co ntC .\ 1 the La w (\lll ll 11 i:-,s iun 01 Ind l:1 rightl y ob~<,;! \"c.:d , 

" The ! ule of Ja w and jud lei <l! rev icw req u ire grealer S i ~ lI i r l C all C:c 

1i1 a \\" cILI1<,; St~\ll: .. Ihc \a~ t amuullt o f k gl ::, l ,tt io11 \\!l1ch ha... b l'~J1 <": 11 -
:tetcel during the last tnre r.; )'C~l rs by Ihe U nio11 and Ihe St:lles . a grt: .l1 
deal o f w hich impinges in :t v ~H i e t )' of w:t)'s on our 1I,'cs <!ond occup:t 
li on:-; . Much of it ;l lso confe rs l;\rgc po wers on the Excc.: ut i,'e. l h .: g reater 
therefore i s the need for ccrtsclcss en forceme nt of Ihc rule of Ja \\' , so 
IhJt the cXl:c111i \'e O1<ly not. i ll a beli ef in i ts monopoly of wi sdom ;md 
i n it !- ZC .1 1 for c:d mini str;.' t ivc d fi cic.:Il '.:y, ()v~r!) t ~p the bou nds of it s power 
;l nd sl'rc:l c\ its tentacles into the c\om ains where Ihe Cilizt:11 should be 
free 10 enj oy the liberty guaran teed to him by thoe: Con .... titutioll ... IS 

15 f) 1I ' (I ,~a !'rwad l..iwl/i A'n ra in \. SrlH(' uf V .P., Am t95 -l SC 224. 'Ie)ar ,\II Shah (Dr) 
, i\ ~.\'" Cl! ~w.-tia ll of 1: \,70'111' ,' / 'mpal,I', Am 1967 SC 106. /iuli SUI'P!.I C/I \' Ulli"'l 
(If Illd ia. AIR t 95G SC .nfJ. Starr '!f flo/llhelY " . Nll/ll llay £dllrfH: i Jl ! 5I1nl'I.I . AI R 195:1 
$C 561 , ;':r/l l! l' ~ hll(l ' 1"(11(/,/ \' ~ /m;: pf ill /Jar, A l l{ I lJ62 SC II C/G . I\l a\'\/l \', Co/h'rror 
t { Ctl\ f lJlII\. A IR 1967 SC 5:! , A'lwr;l ~ Si"SIJ v , Sf,llr: of U. / ', . ,\1/{ 1%3 SC 1295, 
,\ fCll/d Cl Gnndh i v , (}.uioll of l l1difl, (1')7:\) 1 seC' :!-l S' A ll{ 1978 SC 597. 

16 . Girl/hUll v. Suw' (If Rojn(liI(lI/ , AIR 1963 SC~:n9 : Al iabari Tt'o Co. l.id \' Srn (,' ( ~r 
,·b H Ul l, AIR 196 t SC 232: SUJ.lrbIlIlJ \', Starc' (if I ' I/ lijab . A I R 1962 SC 17 I I: A(t'(mIUOIH 
G c'I!r: r crf. fJ i1Wr \" no~ l"IlI . ,\ 11{ 19G:! SC 50$ . -

17 , n idi Supply Co. \'. VIII'OII of I lIrlia. ,\ 11{ 1956 SC .179. £.l'Jlfc'.I'S NI' I",fJ 'nl)(" (I' ) l ,td \' . 
Ull ioll of Illdin , AIR 1958 SC 578, 

l R. FOI..i RTf.E;:\TII LAW CO~I 'IlSS10 :-\ REI'ORT, Vol. II. p. 67:! 
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Ie) IJIFFEHEl\CE IlETWEEl\ COl\ST ITUTlOl\AL LeI II' Al\1J 
A1)~IIl\ISTHATII ' E LA II' 

I :\ 

To lh~ early Engli ~h writers on ad llli ni ~trali\ 'c 1.:1\\ Ihe re wa s no dif· 
ference bctween admin istratiyc law :llld Cl1Il stituti on.:t! law . Therefore , " ei th 
obse rved: 

-' 11 is logi cally impossible to db l inguish admini strati\'c from (:(.lIl

stituti onal law .1Ild .111 attempt s to du ~o arc artifici:d .·· 

Howe\'er, according to Holbnd . the CO ll s tjluti on ~tI law describes thl." 
,"arious organs of the government 'H rest. while: admin is trati \'e law des(r ibc!) 
them in motion,l ? Therefore, according to this "jew, the structu re of th~ 
legislature and the executi ,'c comes within the pun"jew of the constitutionJ I 
Jaw but their functi oning comes within the sphere of admin istra ti ve la\\ . 

~1J.itland. however. does not agree with this cbssificatio l1 for. in that casc. 
powers ~Ild prerogJth'es of the Crown would be rclcg:ued to thc .I rl!na of 
adminis tr~l1i ve law.:1:0 

Accord ing to another vicw:!! admini::Mativc law deals with the organi
s;}tion , functi ons. po wers and dut ies of adminis trative authoriti es whil e 
constitutiona l kHV dea ls with the ge neral principles re lating to the organi::,.1-

. li on and power s of the vario us orga ns o f the State and their mutual 
fl~ l ati on ~h i p~ <tlld rel ationship o f these organs \\'i1h the indi,·idual. In other 
words. constitut ionJ I law dCo.lls with fund :lInental s while admini stratin! 1:1\\ 
de,l s with the detJil s , 

It may also be pointed out thnt consti tuti ona l law deals with the rights 
and admini~ trati\'e law lays emphasis on public needs. Howc"c r a dividing 
line between constitutional law and Ihe administr,lti\'c law is a matter of 
convenience because every student of admin istrati,'e 'law has to study some 
constilutional bw.:~ 

In countries whic h have written conslillitions. Ihe diffe rence between 
cons ti tutionfil law and admini strative law is not so blurred as it is in England. 
In such cou ntries the source of consti tution;tl la\',: is the Constitution while 
the source of admini strative law may be statutes. statulory instrumcnls. prece· 
dems and customs. 

\Vhatcver may be the argurncllls and counter·:lfguments. the fac t remains 
that today admi ni slf.Hive law is recogni sed as a separate. ind~pendcnt branch 
of the legal disc ipline though at tillles the discip lines. o f constitutiona l law 
and administrative law may overlap. 

19. Hol land. CO.'\STITliTIO:-'; ."L L AW OF E:-;GLA:"O. 1st Ed. p. 506 

20, M3i(lan(j : COSSTITUTI O:"A L HISTORY OF E:-;CI.A SD. ( 1903). p, 526. 

21, Jennings : LAW A~DTIIECO:-;STlTUT10:-;. 5th Edn ,. p, 211. 
22. Sf(' Ilenjafidtl and Whitmore : PRISClr L.ES 01' :\USTRAU ,-\:-; ,\O:'I ISISTRAT\\'E LAW. 4th Ed ll .• 

p, 12 . 
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Th ~ COl I ~c l posi tion seems to be that if one d r:1ws two ci rc les of nd 
m inistrati\'(! b\\' and co nstitu tiona l b w. at a certa in pbcc Lhe)' m ay ove rl ap 
and this :'tft: ;l may be termed as the:: 'watershed' in admini stra ti ve bw, 

In India. in the watershed one can im:lude the who le cont rol mechan ism 
provi ded 111 the Constituti on ror the contro l of adrni ni :~MJ.ti\·c authorities . i.c . 
!\rticlc;; 32.136.226. 227.300 and ~ ll . It may al su include the s tud ), o r 
tho:>\.' ;h.lll1inislr.H i \"c agenc ie s whirh ar~ pr~)\' i (kcl for by the Const it ution 
ib !.: lr. i .c, I nl~ r-S {atc Counc il. l\rt icl c 26~: r-i nanl'c Comt1l i ~ ) i ()n. A rtick '2S0. 
illt e r-S Lllc Wall'r D ispute A u tho rity . Artic le 262: Publ ic Serv ice COill
mi SS l l)n~, :\ni~k 3 15 .:1nd Election Comm ission, Art idc 32 ... L It m ay fu rther 
inc lude the s!lIJy o f cons tilllt ional lim itations on dcicg<l tioll o f po wers 10 the 
:1dm inistra riYC' :Hlthoritics and also those prO\ isio [ls of the Const itut ion wh ich 
pbcc fe\1c l" ~ on adlll ini str:ui\ 'c "ICl ion, i.l'. FUlld:llncl1I.d Highb . 

( I) ) DIW IT i\ 1J ~ JI :>: I STH ,\ T I F 

i n h :lIIcc, Oroit .A. dmini stlJri f ca n bc defined as a hody of rul es which 
(ktL' l"mi nl' t h~ ol~ ;\ni~:tl i on .md the dllt ic~ of pub liC"" :1dlll ini str:l!i on, and whi ch 
n:~ul.ttc the rcLu ions of the ad lnillisr[;Hio ll \\ illl Ihe C ili zl..! l1 s or the Stale. 

D ro it .... \ drnlnistrati f 13 a =,>~O(' lated with th~ n:nnc. of Napoleon l3oJl:tp:t rle , 
Beforl' the Re\ vlu tion in 17S9, there \\"~5 a ctln~tan t sec-saw st rug gle for 
pO\\·('. r g~)J !l ~ 011 i n the French polit ics bet\\~e~).t hc tradit io ll:tli sl BOnap~l r1 i st:-. 

(who s \1 pponc~llh l' CXCCll l i\'(' power e\en i ll ]ud i\"' ia l maIl ers) and reformist 
p.!l II 'Ullellb (\\ Ih) ~u !Jpa l l c d Ihe ju ri :-.d ic tic.IIl of oldi na r), t() lIrt S). In prt> rc \,
U[utI U/t:tl Y l ·r:l l1n.: , Ca nse il du Ru i ~cI\" j !.e d th e Ki ng in lcg:d an d 
d .. lmin l)I1:1ti\(' 111.1IIL'f3. Thi s budy c<tn bt:! compatcd \~ i th Cur ia Reg is and 
the Pll\.\- COU!l\,.'i1 in lJril~\ill dUilng fCi.ld:!ilS llC days. COllsci l ell! Roi al so 
dhcharged jllchClal fllnct i o ll ~ ~l1 ch :\~ decidtng (h 5p llte~ bctwecn greilt nobles, 
Oldl n ~t r y court " (P'l.r!.::merll s) bCCClIllt::: Je;t\o ll s and nOI o nly i nler fe red w ith 
Iltl' fu ncti oning or the e .\ct uii\·e b ut a lso tri ed to impede ' the growth of the 
!Il~:I'l!It:::~ \\·hll.:h the mo narchy \\':Hl lt:d 10 introduce . 

.-\rter Ih;:- He\ ul utinn in 17S9 a majol breaK thruugh \\' ;l S m:tde ill Ih is 
lk,:tdl lh:k. Th ... ' rlr~t ~tep ta\"'cll b:. the rt'\lllt t! i()ni~t5 wa , III Cllrt :liI th e 1)i,)\\'cl 
llf Ihe c.\ecuti\·1..! \\ I ~ic h \\as dune on th l' thcOlY of ~c p.trat i ()n of powcrs by 
the f:lllln lls 1 6- ~-I ,~\ lIg ll S { . 1790 L.:J.\\" . COlbeil du Roi \\as .:1bolished and the 
Kln l;"~' pL)\\'(.'rs \\"t.'le l" urta iJcd . t\ap,)leon, \\h ll oec:tnh! (h ... firsl Consul. fil 
\'owed f rL' l..!dn rn fIll" the a dll1illi ~ trati ( 11l ilnd ; tI~o ra\'uur~d rerlJfm~. J Ie w;lnted 
all lIh lilllti o:l to ~ l \ (' 1l.!l iL' f 10 th;:- j1\"'opk ;I gaill\l Ihl' CXCI..!SSl.!S or Ihe ;ldm in
ISlr~l[ioll , Tht:rt:rtlrL', i ll 1799 COIl:-t! iI c!'Lt:H \\;!S c ~l :.Ib li s h t:::d, The m:lin aim 
l l f Ih\,.' i lbl ittl ti(lll \\"; 1 ~ II I ["(':,01 \(: ciif(lcultie~ ",hidl might OCCUI" in (he cou rsc 
nl" t!t\,.· :ldtllllli:-lIalillll, I ld\\('\·t:r. in due l.'lJl ll ~l.· llr tilll!.! i t ~{arted c.\t:I"\"' isi llg 
j udK ial pl)\\C r~ III l1l:l\1l..! f S in \"n l\"i ng adlll lll b lralJon. In the b('ginni ng it W.IS 

not a n independen l COll rt hut :tn :lppL'nd:J.g l..! of Ihl..! execul i \"c . li s. main las\'" 
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was to advise the m~tnister with whom the complaint was to be lodged. In 
fact the mirtister was the judge, and the Conseil d'Etat administered only 
advisory justice. It did not have public sessions. It had no power to pronounce 
judgments. It represented the government's point of view. It was this aspect 
of the Consei l d'Etat which was against Dicey's concept of the Rul e of Law. 

In 1872 its formal power to give judgment was established. The Arrets 
(Executive Law) Blanco, February 8, 1873 finally laid down and sett led that 
in a ll matters involving administration, the jurisdic tion o f the Conseil d'Etat 
would be final. It laid down, among other things , the principle that quest io ns 
of administrative liabi lity would be within the juri sdic tio n of administrat ive 
couns and that the liability was subject to spec ial rules different from those 
o f Droit Civil. In 1889, it staned receiving direct complai nts from the ci ti zens 
and not through mini sters, 

Droit Administratif does not represent princ iples and rules laid do\ .. 'n 
by the French Parliament; it consists of rules developed by the judges of the 
adminis trative courts. Droit Admi ni stratif, therefore, includes three series of 
ru les: 

1. Rides dealillg with administrative aw/zorities and offlcin(::;.
These relate to appointment. dism issal, status. salary and duties etc, 

2. Rules dcaUlig with the operation of public services to lIl eel th e 
needs of citi,:em,- These services may, be operated either whoJJy by 
public offi c ial s or under th~ir supervision o r they may ass ist rri\'ate 
agenc ies to provide public utility services, 

3. Rules {Iea /ing with orimillistrath'e adjlldicarioll,- If any injury is 
done to a private citiz.en by the administra tion . the matter would be 
dec ided by the administrative courts , Conscil d'Etat is the highest ad
mini strati ve court. Th is system of administrative adjudication developed 
in France due to hiswrical reasons in order to avoid encroachment by 
the courts on the powers of the' administrative author ities and prevent 
intrusion by the judges into the busincs.s o f the administration, 

In case of conflict between the ordinary courts and the admini strat ive 
courts regarding jurisdiction. the matter is decided by the Tribunal des Con
nits, This tribunal consists of an equal number of ordinary and administrative 
judges and is presided over by the minister of justice.' 

There is no Code of Droit Administratif like the Code Civil. The Consei l . 
d'Et;\t has developed "nd elaborated the doctr ines o n its own, This has been 
done neither to justiry the arbitrary powers of the ndministrati\'e offic i31 s 
nor to narrow the field of cit izens' liberty but to help ci ti zens against th t: 
excesses of the administration. Sometimes these new doctrines created b y' 
the Conscil d'Etat have bee n adopted in the Civil Code: through Parliam~nt. 

--,'-
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From the :llx}Vt; discus:\iull, the follo\\ ing ~hJra~tt."ristiL"S o f the Droi t 
:\cI/ll iJl i ~ tr.tlif in F r:!llcc rn:!y he n~l!~d : 

( 1) Maile rs concerning the S!;H~ ;md :Id ll1l1l l ~ trallvC' IHlg:ltlOIl arc dc 
c i d~d by Ihe admi ni!'>tr:!i l\ C 1,:OUft~ ,lIld nu t by the ordll1.try (Olin !) 
of the bnd , 

(2) In d c..: idillg l1lalh:rs CvllL"C'IJli ng thC' Sta te ,I nd aJm ini !:> u ;lI i \ '(, l ilig.l 

ti u n, !'> p~Li a l lules ,IS de\'eloped by the aJlnil1l~tr.lti\·L , .. :OUI!) :\ fC 

appli ed . 

(3) Confii ..:t uf jll r i ~J i(, lI on bctwec n ordinal') cv uns ~lnd Jdmil1i ) lril t! VC 
cou n s a rc dcc ickd by the <l bcncy known as Triblllwi dcs Contlil s . 

(4) h Pl o tcclS government vlliei al s frol11 the cOlllrol of the ordinary 

couns, 

(5) Con sc.i l d ' Etat whidl is the supreme admin istrative COllrt is no t ;1 

prion invent ion but is (he product of h i ~ (orica l process with decp 
roo ts. It is not merely an 3djudil..:ato ry body but is al so;\ consu lta tive 
body. I n 1979 it con~ i dcrcd 147 d raft Jaws whi ch were pbccd before 
P~lrliJl1lc n( in 1.9S0 and also cOIl~idaed 489 Jraft deLTccs,H 

Th~ carly common 1.:r iti cism of the Dro it Admitlistrat if in Francc ha:; 
bc!.:!! th ilt it L'~1I11l01 pro tect l h~ priv;lI c c itl 7.cn fro l11 the excesses or Ihe "d-
11lI1li slra·tio Il , Ilowc\,a, btt.:1 n.:sc:trdcs h , I V ~ ~hown that no s ingle institution 
h:LS do ne so muc h for lh t:! prntc( li ull ur privatc cit izens ag~lin~i (he cxccsst.: s 
uf the achn inis tralion ;IS 11:15 been done by the Conscil d 'Etal. :.-t 

PO INTS 1'01( DISCUSS ION 
I. "flu:r.: is a grcat dl\'crgCIKC of o rillio n re~arJinf the de finition/ concept Ilf admilli s 

Irali vc Il w , Ho w d id il :u isl'? 

2 , Diffi culties in al lcmpling a un iform agn.'l.' tI defini tion o f administr:ttive law with 
speci:!! ro: fncnce to dlf(~ I ..: nt constltution:.1 s tructuri SJtions :tull c !.lim r:tlll' rn~ 

1, A nalys is o f GIU SC and cffel..'l IheolY COmrnl)H III :1\1 administra tive ckwlorlllcIl1 p,! !' 
h: rns in va rious jUlrsdJClio llS u f ih..: wor ld 

.1. ··AJmi lli s trali\"t~ Law IS !hl." :>I udy <If Ihe pathology o f gO\'t:lllme llla l powo: r. " 'Il.i s 
flJlIllubtion 1113)' b..: d iscussed ag.:l inst tilt: bad:J rop of !he gra nt and the no: rcis.: of 
publie power in ';tulho ri l:tri an' , 'IItx-ral" anJ '1l0n · li t'C I':li' So..: i..-lit:S. 

5 Admini s(r.lli ve Law is l va li3rH end':a\'our 10 help rc:JUl'l! and d imi nish albiLr.rrin<:ss 
in Ihe l'xc rc ise o f publ ic po wer. Students nla )' di scuss Ihe gener:l1 and spc<"lfic furms 
or accountability of the rukrs 10 the ru kd , D iscuss io n m:ly inc luJ.: constitutioJlJ!. 
kgis!J.li\'c . j udicia l Jnd Olhcr informal foml~ o f accountability, 

6 , 'Easy Access (0 J ustice ' h .. 'onsidl'H'd an ill1l>OIl an l forlll o f accountability , This rooy 
include inform:!\ procl'dur.:. speedy and k ss cxpcn~i \'c trial, kga\ aid . public illlo.'rC SI 
lit iga fion, easy bai l and ac tive pm icipali on o f judges, This form of control IIlt'ch-

23 , Iknl:lrd Duc:llnin: Role of COIIJC';I d 'EIIlf i1l Dmfi illS Lcgil'l ariol l, tl~ns !:l h.'d by Willi:Jm 
D:lk . Inll.'n1:t\ioIl31 and C Olllp:u :ui vc LJ w Quartaly, Vo l. 30. PM\ 4, Ocl. 198 1, p, 881 , 

2·1, H:aOlSon: J UOICIAL CmaRoL 01' ,\ O.\I1:-;ISTRAfl VI: DISCRl;"TIO:o.' , Su a lso Wl li ne: D ROIT 
A D,\lI 1' tSTR"nF, C h . I. 

.' 
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Mism ml)' be discussed with special reference 10 India with a view to suggest 
improvements . 

7. Administrative Law in India is wholly a judge-made law which has all the "strengths 
and frailties of judiciallaw·making" . These strengths and frailties may be discussed 
with spc:ci:ll rl!ferencc 10 a trade-off between executive arbitrarine ss and judich! 
arbitrariness inherent in judicial review. 

8. Adminis trative lawyers in the common law world are content 10 debate Ihc question 
of the proper rok: of the courls in reviewing adminis trative aClio n. Whcre:lS, the 
USA adminis trative law is s(c n (0 be as much concerned wjlh what go<s on in s id~ 

the admini slr.1tion as it is with judicial scrutiny o f the adminiStra tive process. AgJin s! 
this backdrop the proper scop~ and na ture of the admiui s trati ... c Ilw may be discusse...! 

9, Administrative Law is said to be "an instrument in the hands of middk,cla ~~ IndlJ.n, 
to comba.t admini strative authoritarilni sm through the instrume ntal it), of coum" 
Students may di scuss the constituency. input, output and compliance fJetors of t h~ 

j Udi.::ial process with a view to sugges t meas ures whi ch can make admin iSlfJ.!I ·,': 
b w a shi eld for the majori ty of Indians li ving below o r s li ghtl y above the povc n~ 
line . 

10, Relevance of French administrative law in a system of i~ len s i vc rorm o f govemm.: nt 

II. Overlapping boundaries bo:lwcen constitutional la w and administrative law with rd, 
erence to the obsess ion of the early English writers to ackno wledge ad:uinistI3Ii\:! 
law as a regul ar member of the k ga l communit}' . 
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Conceptual Objections against the 
Growth of Administrative law 

'" ~'/CEPT OF T HE RULE OF LAW 

\ Vhile in Europe, adm inis trati ve law has been. for a century and a half, 
a separate branch o f law and a subject fo r academic study . it is only during 
the last few decades that, in the United States and the common law world, 
it has attained full s tature as a 'respectable ' field of study fo r the law s tudents 
and prac titioners. I The reason see m s to be that the people had a mi strust 
regarding the growth o f adminis tra ti ve process. and he nce d id not recognise 
its indepe ndent existence , T he weapon which the people in England used to 
strtke at tfie growth of admi.ni strative law was D icey' s fo rmulati o n of the 
concept o f the Rule of La w. 

The te rm 'Rule 'of Law' is derived from the French phrase fa p ri ll ci{)e 
de legalite (the principle of legality) w h ic h re fers .to a go vernme nt based on 
principles of b w and no t of me n. In this sense th e concept o f fa principe 
de fegn lile was opposed to arbit rary powers. 

The co ncept of the Rule o f Law is o f old ori g in. Ed ward Coke is sa id 
to be the o ri g i n~ to r of th is concept, w hen he said thal the K ing m ust be 
under God and Law and thus v ind ic ated the supremacy of I ~\ .. · over the 
prete ns ions of the executi ve s. In fndia. co ncept o f Ru le o f La\v can be traced 
to Upnishad. It provides-Law is · the King of KingS". It is more powerful 
and rigid than they. (Kings) . The re is ~othing higher than faw. By ils po \\'e rs 
the weak shall prevail ave. the s trong a nd justi ce shall triu m ph . Thus in 
monarchy, the concept of law develo~d to control the e x.erc ise o f arbitrary 
powers of the monarchs who claimed di v ine po.wers to rul e. In a de mocracy. 
the co ncept has assumed diffe rent dime nsion and means that the ho lders o f 
public powers must be ·able to justify publicall y that the exerc ise o f power 
is legall y valid and soc ially j us t. P rofessor A.V. Dicey later d eve loped on 
th is concept in the course· of h is lec tu res at the Oxford U nive rs ity. D icey 
was an individual is t; he wrote abo ut the concept of the R ule of Law at the 
e nd o f the golden Victor ian e ra of lai ssez-faire in England . T hat was th~ 
reason why Dice y's concept o f the R u le of Law contemplated the absence 
of w ide powers in the hands of government officials. According to him . 
where ver there is discretion the re is room for arbitra riness. 2 

I. Ucnj :tfi cld :l nd Whilmo re : PRl~C J rLES Of A US"R A LI~N AOMINISTRATI\'E L\w. ( t97 t). 
p. I. 

2. Dicey : LAW OF TilE CO:-":STlT1m Os. 8 th Edn .• p. 198. 

1 :! I I 
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The Ru lc of Law IS ;1 viable and d y nami c concept and, 111,1.: rn; ln y ot her 

such conccpts . is no t c lpablc of an y exact definiT ion . Thi~. h<"H\'cvc r. does 
flO ! mC;\n !h :H !here is no agrcement on the bJs ic \'alucs which It represe llT s. 
The lernl Ru le o f Law is uscd in contr;1di sti nctio n to 'rul e () f rn :IIl' and 'rule 
;)cco rding 10 ];1\V', Even in the mos t autoc ratic fo'rm s o f gO\Trnrncnt the re 
is some law accordi ng to which the po wers of Ihe go\'crn lllc/l l ;uc,.: e xerc ised 

bU I it does not mcan Ih;1 [ then: is the Rule of Law. Thcl'c:fOlC, Rule o f I .; I\\' 

means Ihal the law rules, using thc word 'law' in the sense of 'Jus' and ' lex' 
both, In thi s !-tcnse 'the Rulc of Law' is an ideal. It IS a 1Il0 dCIIl name for 

natural law, In hi story man has alwJyS appealed H') someThing hi g he r than 
1hat which is his own creation, In jurisprudence. Rom :ms ca lled it 'jus natll 

rilk', Mediaevali ~ t s ca lled it the 'Law of Gnd', Hobbes, Loc ke and 
ROllssllcau caJled it 'social con trac t ' or 'naturil l law' and the modern man 
ca l/ s it 'Rule of Law' , 

The bas ic concept o f the Rule o f La\v is not a we ll -defined leg:d concept. 
The courts wou ld not inva lidate any positive law o n the ground tha t it vi · 
oIates the contents o f the Rule of Law, How~ver, in AD;\I v, Shivnka1/l 
SllIIklo], popularly kno wn ;'1$ /-fahens Corpus ct7se, an il ltemp! was made to 

challe nge the detention orders ,dur ing the Emergency on the ground that it 
vio lates the princ iples nf the Rule of La\\' :-I S the "obligation In act in ac· 

cordance wi th fllie of lil W. is a centr,d feature of our const i l ~~: : :)fl 31 s,\'s tem 
and is a basic feature of the Consti tut ion", Though rhe conten tion did no r 
sllcceed and some just ices even went on to sugges t tha t during all e rT1 crg.~n c y. 

the emergency provis ions themselvcs consti tu te the Rule o f La w. yct if the 

rcason ing of all the five opinio ns i ~ closely read it becomes dCilr that the 
co rHcnt ion was accepted, no mailer it did not reflec t in the final o rder passed 

hy the COllrt. 4 Therefore. eve II in spite o f the unfo rt unate Neie r to the effec t 
that the d oors of the court during an emergency arc completely shut for the 

c! c te nus, it is gr3tifying 10 note th a t the concept of Rule of Law can be used 
as 3 lega l t~onccpl. ' 

In the o pinion of some of the judges consti tuting the majorit), in Kesn · 

I'nllall(/a BI/(/rafi v. Stale oj K ero/a s, the Rule of Law was considered as an 

" aspect of the d octrine of basic stru c ture of the Constitutio n. which even 
the plcn:1ry power of Parliament canno t reach to amend" f· 

} (1976) 2 see 521' AIR 1976 se 1207 . 
4 , Sa Upcndra [3 aXl : f)el'c!opmtl1lS ill 'Ild rfll l Admillj.f trfltil'l' La\\' , ill illlRue LAW IN I~I)IA . 

( 1982) (A ,G. Nooran i, Ed.), p. 134 , St.'/! aho by Ihe same aulhor, T ilE I NOI .... N SUPRI'.~Ir,: 
COURT A~O POLITICS (1980) . 

5. (1973) -4 sec 225: AIR 1973 SC IJ61 , Sa :1150 Mnllirlda SillS" Gill v. C"i~j Eler-tioll 
CO/llmr" ( 1978) I sec 405 , 431. par:! 38: AIR 1978 se 85 1, 

6. /d .• pm I }) (SeC). 
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]n Inc/ira Nehru Gandhi v. Raj Naral,,7, in which the S upreme Court 
inva lida ted clause (4) o f Article 329-A, inserted in the Constitution by the 
Constitu tion (Thirty-ninth Amendment) Ac t, 19758 to immunise the election 
dispute to .the office of the Prime Ministe r from any kind of judicial review, 
Khanna and Chandrachud, J] , held that Articl e 329-A violated the concept 
of basic structure .9 Other justices though did not go to this extent but ecr· 
tainly he ld that Article 329-A, clause (4) offends the concept of the Rule of 
Law. Ray, C .J . held that since the validation of the Prime Minister's elec tion 
was not by applying any law, therefore it offended th e Rule of LilW,1O Ac· 
cord ing to Mathew, 1. c lause (4) of Artic le 329-A offended the Rule of Law 
which postulates the pervasiveness of the spirit o f law throughout the whole 
range of government in the sense o f exclud ing arbitrary offic ial act ion in 
any sphere. l,1 Referring to the same constituti onal provision, Beg, 1. observed 
that th e j ur isdiction of the Supreme Cou rt to try a case on merits cannot be 
taken away witho ut injury to the basic pcstul ates o f the Rule of Lo w and 
of justice within a po litically democratic consti tutional structure.12 "A study 
of Kesavallallda. Indira Galldhi and other Hab eas Corpus Clues," writes 
Prof. Daxi. "provides a distillation of Ind ian jud icial thought on the con-

. ceplions of the Rule of Law. which has evolved well over a quar ter ct: ntury. 
References to western theories and thinkers fro m Dicey onwards abound in 
these o pinions; but these occu r by way of rhetotical fl ouri shes. masking the 
typically Indian approaches"." 

Tak ing a Clle from ils ea rl ier dec is ions. the Supreme COllrt in P. Sam 
balll llrth>, v. Stnt e of A.P.I4; categorically s tated tha t Article 37 1-D(5) (Pro
viso) o f the Constitut ion clearl y vio lates Rule of L aw which is a basic 
structure and essent ial feature of the Constitu tion. This provision had auth
orized the State Government of Andhra Pradesh to nu!1 ify any dcci5ion of 
the Administrati ve Services Tribunal. Declaring the provi sio n unconstitu
ti onal, the court mainta ined that it is a basic princ iple of Rul e of Law th at 
Ihe exerc ise of power by the executive or by any othe r author ity must not 
on ly be condi tioned by the Constitu tion but must also be in accorda nce Wilh 
law and the. power o f judicial review as tonfc rred by the Constitution with 
C1 view to ensuring that th e law is observed and there is compliance wi th 
the requirement of law on the part of executi ve and o ther authorities. and it 
is th rough the power of judic ial review that the Rule of L~w is mai ntai ned 

1. t91YSupp see t , AtR t91; se 2299. 
8. Article 329 ·1\ was nmillerl by thc Constituti on (r:o rl y-rourth Amendmc:nt) Act, 1975. 
9. See Upcndra Baxi : Developmt:tlb itl It/dian Admin iJlra rive Lah', in PUBLIC LAW 1:-': 1:-':01 ·\ . 

(1982) (A.G . Noonoi, Ed .), p. Ill. . 
10. Su 1975 Supp sec I, para 59. 
11. h i .. p ;trJ. 336. 
12. Itl .. para 62:\ . 
I J. Sec .w pra note 9. p. 1).1. 
14. (11)87) I sec 362. 
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and every o rg:m of the State is kept w ithin the li mits () f bw, The Supreme 
Court rightly obs;cn'cd ill 50111 Raj v, Srnre of I/(/I"Y(/lW I 5 th:1.I the absence 
o f arbiwry po wer is thl! fir !:. t postu late of Rule of La\\' upon w hic h whole 
constitu tional ed!llc~ is b:lscd, If the di screti o n is c.xerci:-cd wllhout any prin . 
ciple o r without any ru le, it is a s iwiltion amo unting to the .1Iltithesis o f Rule 
of Law, ... 

Anyo ne who Sllr\'cys the d ecisional bw in thi s il rca wil l come to the 
conc lu s ion that the Ct'I1CC pt or Rul e of Law has dc velopcu I1wn)' fa ce ts w hich 
:-Ire no t o n ly neg:ni\'c pro \ 'iding constraints o n governmen tal ac tion but af· 
firm:1t ivc a lso imposing ;m <1ffirm J ti ve dilly o f fi1irn ess on the government. 
Th ese va rious fl ega ti \"e and a f- firrn at ive f:l cc ts have been summarized by 
Prof. Upendra 13 ax i thus: " O ne is that power !'.hC"l uld no t be exe rcised a rbi · 
trar ily. Thi s has mean! that it shou ld be exerc ised for the I-,urposc fo r which 
it has been con felTed . It ;11 50 means tha t po wer sho uld be exerci sed within 
the s tatutory ambit; and plIrpor tc.!d exerci se of it would no t just be 1I11 rCt vires, 
but in :l true sense of the term arb itrary. Simple ncgation or Jrbitr:lri ncss is, 
however. not enough to pre serve the Rul e of L aw values. Indian court s have 
gone fu rt her to iJls is t o n specific pos iti ve content of the Rule of L aw obll' 
gati o ll s. These include the ru les o f na tura l justice which h:l \e: \0 be fo llowed 
not j us t in q UJsi.j udici al ac tio n bllt oftcn a lso in purely adillini s trat i\"c ac tio n. 
The scope .md contcn! of the requirements of n:ltu r.t1 jll ~ !icc h,I\'c ':arieci 
from time to time accord ing to the judi ci ill inte rpretat ion, but the b ro<ld in
s istence remains. rn add iti on, access to informati o n as to the grounds o f 
deci s io n has remaincd a n impo rtJll1 preoccupatio n of the Ind i:l 11 judiciary. 
:lS ~\I1y imped iments !O it ha\"c the tendency o f obstructing judicial rC\'i ew 
o f adm inistrative ac.tio n. Thi s means th;ll the cou rt s have from ti me to timc 
in s istcd that exercise of adminis ti'a tive power be :lccomp;lIlied by reasons, 
n lthough the exact stJIUS o f the obl ig.;:uion to gi\'e re"~on s is as yet inde ter
minate, The Rule of Law no tiun has been ill addit ion consistcntl y ex te nded 
to secure for the individual fair dea ling by th e St;ltc in il s ccono rili c ac tivities. 
For example, the go\"t..'rnmcnt is he ld bound by its assurance to ind ivi dual s 
ill bll siness transactions by W:ly o f estoppel. Thc State has to foll ow some 
of the rules of natural justice before reach ing a dec ision that it would no t 
tradc with certa in contrac tors o r before blacklis ting them. In mallers in\'o l ... · 
ing go\'ernment contract s, [he cou rls have bee n increasingly keen to insist 
that the ambi t of fair play is not lessened in view of the domi nating capac ity 
of the S tate ovcr the individual s, In the area of losses and injury arising ou l 
of St<ltc economic entreprcneurial func tion courts h;wc tcnded to restr ict the 
scope of the defence of sovcrc ig n immunity in (;\Vour of the <1ffcc tcd indi 
vidua ls. ' ' t6 

15. ( 1990) 2 see 653, 65S·59. 
16. Sec supra note 9 al pp. 134, 135. 



) 

21 Concept of 'he Rille of LilI\, 25 

It is heartening to see that the courts a re making ail concerted efforts 
lO es tablish a ru le of law society in India by insist ing on " fairness" in every 
aspect of the exercise of power by the State. Some o f the recent decisions 
of the Supreme Cou rt arc clear i ndicators o f th is trend . In Sheela Barse v. 
Slare of Maharashlrtl l 7 , the court insis ted on 'fairness' to women in pol ice 
IOLk-up and drafted a code o f guidelines for the protection of pri soners in 
po lice c lIs!Ody. especially fellule prisoners. In Slate o.f M .P. v, Namas/ulII/.:er 
Raghu\·allshjI 8. the court sec ured ' fai rness' in public employment by holding 
that re li ance on police repons is ent irel y mispl aced in a democratic re publi c. 
Thus the effo rts of the courts in legitimiz in g "due" administrati ve powers 
and illegitimi zing "undue" powers l? by o pera li onalizing 5ubstantive and 
procedural norms and standards can be seen as a hi gh benchmark of judic ial 
acti vism fN firml y establi shing the concept of the Rule o f Law in Ind ia. 

The term Rule of Law can be used in two senses: (i) formalisti c sense; 
and (ii) ideological sense. 1f used in the fo rmalistic sense it refers to or
ganised power as opposed to a rule by one man and if used in an ideologica l 
sense it refers to the regulat io n of the re lationship of the citizens and the 
government and in this sense it becomes a concept of varied inte rest and 
contents. 

In its ideological sense, the concept o f Ru le o f Law represe nts an e thic .t1 
code for the exercise o f public power in any country. Strategies of thi s code 
may differ from society to socie ty depend!ng on the socie tal needs at any 
given time, but i~s basic pos tulates are uni versa l covering all space and time . 
These postulales include equal ity, freedom and accountabi lity. 'Equality ' is 
not a mechanical and negative co ncept b~t has progressive and positi ve con
tents which obli ge every government to create conditions soc ia l. economic 
and political where evcry indi vidual has an equal opportunity to develop hi s 
personal ity to the fullest and to live w ith dignity. 'Freedom ' postulates ab
se nce o f every arbitrary ac tio n, free speec h. express ion and assoc iatio n, 
personal liberty and many o thers. These basic ri ghts of any socie ty may be 
res tricted only on the ground that the claims of these freedoms would be 
better served by such circ umscription. The basic idea behind 'accountability' 
is that the rulers rule with the Deference of the people, and therefore muS! 
be accountable to them in the ultimate analysis. Forms of accountabil.ity may 
differ, but the basic idea muS! remain the same that the holders of public 
power must be able public ly 10 justify the exerc ise of public power . not only 
as legally valid but also ~ocia ll y just, proper and reasonabl e.20 In this manner 

17. (1983) 2 scc 96: AIR 1983 SC 378. See also \funa Selhi v. Slott of Hillor, (1982) 2 
see 58), AIR 1983 se 339. 

18. (1983) 2 sec 145, AIR t983 SC 374. 
19. Sa M .P. Jain: C IIASGIf'G FACE OF AD~lINISTRAT("E LAW IS I f','o(A A"'D ABROAD, (1982), 

p.3. 
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the concept o f Rule o f La\\! represents va lues a nd not ins titutions and con+ 
no te.s a climate o f lega l order which is j us t and rea sonable wherein e very 
exerc ise o f p ublic powe r is chieny designed to add something mOre to the 
qua li ty of life o f the people. Every legis lative. exec utive and judicial exerc ise 
of powcr m ust. thcreforc. depend on this idea l for its validity. Consequen tly 
it is the R ul e of Law which must defi ne law rathe r IkIn the law defining 
the R ule (I f l . il W.21 

D icey's for m ulat ion .of the (OHeept of 'Ru le of Law'. which according 
to him forms the bt"lsis of the English Constitutional Law . contains three 
principles : 

(i) Ahscll cc..; o f (h ~c l t: ti onary power in the ha nds o f the gove rnment 
ofri c i ~d $ . By thi s Dicey imrli es th at jus ti ce m ust be dOIl l' thro \lgh 
k nown pri nc iples. Disc ret ion impli es abse nce of ru les, hence ill 
every exercise of di scretion the re is room fo r arbitrariness. 

(ii) No p erson shou ld be 1113dc 10 suffer in body or deprived of hi s 
properly excep t for a brc:tch of law es tab li s hed in the ordin:t ry lega l 
m an ne r bc fo re the nrd llla ;y COUll ;.; o f Ihe 1:llld . In th is sense. the 
R ul e of Law implies: 

(a) absence of spec i::1 1 pri\' ileges fo r ::1 government ofl"i (' i,ll or any 
other person: 

(b ) fill th e persons iITc~pec t ivc o f st:ltus must be ~ubjc(tcd to th e 
'ordi nary cour ts of the land: 

(c) everyone shou ld be governed by the law passed by the ordinary 
legis lative organs of the Slate. 

(ill) T he rights of the people must flow from the customs and traditions 
of the people. recognised by the couns in the administration of jus
tice . 

D icey dc velo ped the content s of hi ~ thes is by pccring fro lll a foggy 
Engl:u1d in to a sunny France. In France , Dicey observed Ih::11 the government 
offic i ill~ exe rcised wide discretiol13ry powers and if th ere \Vas any dispute 
hetwecn a govcrnmen t o ffi c ial and a private individual it was tried not by 
an ordi nary cou rt but by a spec ial admini strative court. The I;"lW applicable 
in th:l! C.1se was nol the ordi nary bw hut a s pec ial l:i w developed hy the 
t"ldmi nist rat h 'c COllrt. From thi s Dicey concluded tht"lt thi s system spelt the 
negat io n of th e concept o f the Rl ile of L:1w which is the ~cc re( of English
men's liberty. There fore. Dicey concluded that there was no ndmini slrativc 

b w in E ng land . 

20. Sec Prof. Il:tx i 's I ll l roduClion 10 Ihi s bOOK . 
.:! I. Ibid. 
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The first princip!e of Dicey's Rule of Law is the recognition o f a cardinal 
principle o f democratic governments as opposed to arbitrary and autoCratic 
governments wh ich lays down thal 11 0 functionJry of the government should 
have wide arbitrary o r discretionary powers to interfere with the liberty and 
freedom of the people. But here Dicey was nO[ ref<;:rring to a wide mCJ.sure 
of di scretion which is inescapable in any modern government. He was cer
tainly indicating the position in some countri es where police authorities 
exerc ised wide arbitrary or discretionary power of imprisonment and pun
ishment outside the ordinary le.gal system. 

The second principle of Dicey's Rule o f Law also enunciates a demo
cratic principle of equal subjection of all persons to the ordinary law of the 
land as administered by the ordi nary courts. This does not mean that the 
l a\~ must be the same for everybody irrespecti ve o f fun ctions or ser\' ice. 
Dicey's insistence was that a government officer mu st be under the same 
li ability for acts done without legal justification as a pri va te individual. Thus 
he contrasts the Engli sh legal system with that of France where government 
o'lficia15 were pro tected by special rules in special ad mini strati ve tribunals. 

The third principle of Di cey in fact docs not lay down any legal rul e 
but merely explains one aspect o f the British constitutio nal system where 
com mon law is the source of fundamental freedom s o f the people. He (hus 
di stinguishes the British system from that of many other countries which 
had written Constitutions with a chapter on individual rights. Dicey fetlred 
that if the source o f the fund amenta l rights of the people was any document, 
the right could be abrogated at any time by amending the Co nstitution. This 
is what happened in India during the 1975 Emergency when the Supreme 
Court ruled that even illegal acts of the government could not be challen ged 
in a COli rt because it was found that the source of personal liberty in Ind ia 
was Article 2 I of the Consti,uti o n, which . had been suspended by the 
Presidential Proclamatio n, and not any common law of the peopl e.2~ 

Evaluation of Dicey's thcs is.-h ha s become a fashio n to criticise 
Dicey. Sir Ivor Jennings did it most effectively. But in order to be fair to 
Dicey, one must understand his personality and the compulsions of the times 
when he developed his thesis. Until lately, nothing was known about Dicey ' s 
inner self. Researches mainly concentrated on his contribution in the field 
of Consti tutional Law. However. Prof R .A. Cosgrove23 gi\'es a unique insight 
into var ious facets o f Dicey' s personal ity. The portrait o f Dicey wh ich Pro f 
Cosgrove paints shatters all images which students of constitutional law and 
administrative law ' hav!; built of this great scholar. P~qf Cosgrove has e~-

22. ADM v. ShivaklUlt Shlll:.la. (1976) 2 see 521 : AIR 1976 se 1207. 
23. R.A. Cosgrove: RULE OF L AW; Albert Venn Dicey: Vlc mRIAN J URIST, (1980). Prof 

Cosgrove's evaluation o f Dicey can be accepted only with a pinch of philosophy thaI 
idols. invariably must possess reel of base clay. . 
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plored th e \'olulllinous correspondencc of Dicey wilh fri ends like Bryce and 
Sirac hcy , He discovers in Dicey a sombre. uncompromising and art less fig . 
li re, lac king in con fiden c e as a sch o lar and fru s trated in hi s p o liti c a l 
(Irnbition s, He is painted as a remote figure for whom pass ing years brought 
increasing disillusionment with the world where poli tics of pJ rty supplants 
poli tics of coulltry, where trade unions are abovc J:iw and where soc ia lis t 
dogma is gai ning ground . A s a lawyer of the Victorian era. he was hi gh ly 
individuali stic and advocated a referendum for giv ing self-rule to the peo ple 
o f Jrcl a Ilcl , Th is iconoc insl ic descr iption o f Dicey's persona l ity goes a long 
\\,:ly ill ex pi.:'l ining hi s <Iuitudes to\vard~ Droit ;\dm in is trat if of France and 
his Rul e of L;w doctrinc. His to tal insistence on the insti tuti on of judges 
E)" the contro l of ad min istrat ive action is clearly re fer:1 b le to hi s di si llusion 
mcnt with politic:, ;-Ind politi cians. Letters alsu c(l nfirm tha t Dicey never fully 
g raspl!d t h~ meri t=:, of adlllinis t rat ive law, ' 

By ad min istra tive law Dicey meant only a si ngle a~p~c t o f the French 
Droit J\drnini stl':1lif, nnmcly, admin is trati ve .iuri~dict i on 10 the exc lus io n of 
o lelin ,lry CI \' il and crim ina l pro(.·css. Dic~y ;ldrnillcd , "flcr 1901. th :H he con
ceived hI S idea 01' the na ture and exi stcnce of ,Idlllin istrativc law fro m de 
Tocq uevillc, \\'ho himself later adm itted h is ign0ral1c~ ab \ lu t the nc tlla l work 
iug o f th...: Droi t Administ ratif in hi s own d:1Y s,~.! T he re fo re. li ke de 

T ocquc\'ill e. Dic~y also \'iewcd the Sy~ I "': 11l ;I S <! hi ... I,lr i .:'l1l ra ther lh .:'lll as a 
l'l\\::'er. l ie thu~ rcached a natural cOllch ... ion fOI Ii.: (('lu nd a sirni l:ui ty hc
(Wee n the syq CIll o f Fre nch administr:lIivc Ia\, 0: ,/ ~,I' ,lI1d the I l1s ti tu tion:> 
t lf :11h.:i";ll' autOcratic monarchy, 

Di,.::cy \\35 hi stor ically correc t up to the (ime of 1 87~, when An-cts (E.x
eC litive Law) BI.1n('o finally settled the j urisdiction ol lhe Consei! d'Etat in 
al l q ue stions invol ving adm inistrat ive mallers. Among other things. th e 
Blanco decision firmly lai d down th a t questions of ndmini slrativc li abil ity 
wou ld be wi th in the j ur isd ic t io n of adminis trative courts and th at thi s liabilit y 
wa:, s ubj ec t to spec ial rul es differe nt fro m those: of droit c ivi L J\fte r the 1789 
RC\'o lutio n (h I? Con<.;eil Du R o i which ac ted ;'!~ an .:'ld \'j ~o r 10 the King in all 
execu tive and judiL·i.:'l1 nutlers in f-rll ncc, li\": c the Curi .:'l Regi s of E ngla nd, 
was repl aced h; the Conse il d'Etat in orda (u gi\'c relief to the people 
against the excc:.sC:i o f the administration. In thc beginni ng. i ts fun c ti o n was 
o nly to resoh'c d ifficulti es wh ich occurred in th e course o f admini strat ion . 
but s uhscqllc n!ly it ente rcd the judic ia l sphcrL' Hll) , Prio r (0 1873. il was nOl 

an independent court but an append:1£,e 10 the executive , It did not receivc 
d irect compLiinls from the publi <-' but Ihfl)ugh ministers, It d id not ho ld open 
sess ions and represented the govcrnlllt:nt's poi nt of \'icw, In fac t. a mini sh:r 
was the l ,udgc and the Conscil d'Et:H th ereby merely admini stered advisory 

24. D icey: J,'TRODLTll0S TO 1m, S11,:oy Of 111(. L ,\\\ 0 1' 1 11 [;: CO:-;STlTunos, 91h Edn " ( 1950) 
p. J92 , 
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justice. Therefore , writing against thi s backdrop a t the end of the nineteenth 
century, Dicey cntcrtained' doubts, which was natural for an Eng li shmall , and 
was dubio us whether the admini strative co urts could give protec tion to the 
individual against admini stration . 

HowevcrpDicey mi sconce i\'ed the admini strati\'e law because he thought 
that the French system is admini~lrative law, when administrative law is 
more than that. In fact Dicey was concerned not with the who le body o f 
bw relating to administration, but w ith a s ingle aspec t o f it , namely. <.Idmin· 
is trati\'c adjudication. His comparison was between the favourable positi on 
o f an E nglishman when in conflict with the State in COnlrast to that of a 
Frenchman . It may be emphasised that the d ifference between judic i,,1 and 
administrative agencies is n6t fundamental. BOlh apply the law to indi vidua l 
cases and thereby exercise discretion, But if the safeguards which pro tect 
the exercise of judic ial function s an! applied to admini strat ive bodies th l! 
quality of adjudication will be the same." It is not the case that Dicey failed 
to rea lize that all lavv'fu l au thority within the State is legal autho rity, but he 
rel ied upon one organ, the courts, to restrain the illegal eoXcesses of the ad
ministration and did not examine the latter' s lawful power to the full extent. 
It is upon this limited view of the administra tion that his interpretation of 
the Rule of Law res ts,26 Dicey was al so not ri ght wh~n he said that there 
is no ad mini strati ve law in England because even during Dicey's lime the 
Crown and its servants enjoyed special pr ivi leges o n the basis of the d octrine 
that 'th e King can do no wrong', There were al so in exi stence special couns 
in England i.e, ecclesiast ica l and admiralty courts, There were specia l tribu
nals established under the Poor Law Amendment Act, 1834 where Poor Law 
Boards were exercising legislati ve and adjudicatory powers, In the sa me 
rr. anncr the Constables Protec tio n Ac t, 1750 gave special immunity to po lice 
officers, Government offic ials enjoyed wide discretionary powers under th e 
Public Health Acts to enter private properties. However, inspired by the 
decisions of the House of Lord s in Locnl Go\'emmem Board v, Arlidge27 

and Board of Education v, Rice28, wherein 'the administrative ~gency was 
authorised to dec ide even a question of law, Dicey himself recognized hi s 
mistake and observed that there exis ts in England a \'Jst body o f adminis
trative law, Even towards the end of his life he doubted whether officiJI 
law, i.e. 'administrative law', could be as effecti ve ly enforced by the courts 
as by "a body of men who combine official experience with legal knowl 
edge", provided th at (hey are entirely independent of the govcrnmcnt.29 

25 , L.1.ulcrp:.chl : FusCTlO;': OF LAW IS Til E. ISTERSATIOS.\!. CO!\I.\IU="lTY , ( 1933), e h, X IX, 
Sccli o o 2, 

26 , Dicey: AN 1~IRODUCTIOS TO TIl E STUDY OF TilE LAW OF TIlE CO="STITUTIOS (1959) , 
IOlroductioo by E ,C.S , Wade , c iv, 

27. 19t5 AC t20. 
28. t9tt AC 179. 
29, Dice y: Tht' Dt' I'r/opmwl of AdmilliSlrari\'e LAw ill Ensland, 31 LQR 148 ( 19 15), Though 
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[sen in the S',~ n sc in which Di~ey used hi s formulation of the Rule of 
Law, there is 11 0 cssl'nti<l l contrad ic tio n between Ruk. of Law and admin is
trative Jaw. If thl'.. cen tra! thes is of D icey's formulation is tht.! absence of 
:Hbitrarine~s :'Inc! cqu:liilY before the law then in that sense thert.! is no COn
tradic ti o n w i th admini s tr;ltive. la w. 

Adillini strat i v('.. bw d~vclopcd no t LO sanctify cxe:..:utive arbitrari ness but 
to check it and protect Iht! r igh rs of the people against the administ rat ion's 

exL'CSscs. Thele forc, th ~'" ce ntral theme of administ rati ve law is also the rt!c
ol1c iliati o l1 o r libc!!y \\ 'ith power. Admin is trative law ,mel the. Rule of Law 
arc not d isl'rctc s~~ ri c::-.. Hoth a illl a t the "progress i ve d iminut ion o f arb itrari 
n...;ss an d l'o5tcring :\ dIscipline of fa irness a nd opennes~ in the e xe rc ise of 
pub li c PO\\'c('. w I-I {)\\\~va, tho ugh Di cey's distrus t of the admi nistra t i ve p ro
CtSS and administrative adjudi ca ti o n has hee n proved wrong in Ihe French 
COl1 tCX l . it is s ti l[ valld in the 1noi.10 s itua tio n where ilclmini strative ac tion is 
o ft e n arbitrary and based on extraneou s considerati lH1s <lnct admin istrat ive 

justi ce is an cllph-=mism fo r the denial of justice,J] 

Th~ mode rn I:onc-=p: of the Rule of I .a\\' is birly wide and, th erefore, 
s·:t:; lip an ide:!! I'm :tny gO\TfIlme nt to :H ... hicve , T h i:-. concept W;I:-' de ve lo ped 
by the l ntcrn :t ti oll:ll Cl,l1Hnissio Il of JUri sts. known ;I S Delhi D ec larati on, 
1059, \,'h ich \\',lS I:Her on confirmed <I t La gos in 19GI. ACL'ord ing to th is 
f~)["jnubtio o, Ihe Rule o f 1,:1\\' impl ies that the functions of Iht! g.overnrn e:nt 
in ;! f ree sn..:i('lY :-.!icll ild b:.: so c:xerci:-'L:d as to create conditions ill which the 
digni ty of Ill :tn as :1n indi\' idu, \! i s uphe ld. Thi s digni ty requi res not on ly th e 
r<.:.:cognitioll vI' ('ert:lill L'i\'i[ or puli t ica l righ ts bUi al so cre;ltion v f certain 
po li tical , 50ci:lI , econo!l1lca l. education:1I and cu [tural conditions \vhic h ~t re 

essen tia l tu the rull d(~velopment of h is pe rsonality, 

Dming tt\',:: [;bt kw y~~~\rs lh l': Supreme Coun in Ind i :-t Iws developed 
::-.nme rin~ pfinci pks of Th ird \\' or ld juri spruci.:nce. Dl:\"c loping the same 
11(" \\' co nstitut ionalism further, the Apex COlin in Veell(! Sethi v. State of 
liiJw,. :' !. ex tc nlkd thc rL'i\ch of lil e R\lle of L ,lw 10 the poor ancl the down
troddcn. the ig norall\ ;lIld thc i lli teratc. w ho co nstitute the bulk of human ity 
in I f}....! i:l, when il ru!e\ 1 that the Ru[ l': o f Lot\\' docs nui ('xist rncr~ly fu)' those 

ill Ih l.! fin:11 all:d~ sis. Dicey :.t ~s<: rtcJ tiU! II i" n\'1 a In:.: aJmimSlrJli."c ];tw bc,,:au5t lhl" 
sup l .:m.KY of ol\lin:lr~ court" pr\.· \,:llb, \\·a d .... ' nlroJu .~!ioli iI) Dice \" ' A's I."TII;Oll l'CTIO:-: 
~ O lliE Sn'py (Ji' l·O'.SrtTlJTlO"A I. L,\\\. 9th EJll .. LXIX ' 

:'ill Sc· ... ll:t'\ ,'s I lItrO,\ULIIOIl, "" 'i'm, 
:; 1, ,\ ... t.I~sl"':tl r\· ... .:lIt il lus! rJlillll of :uhilrafY :t":li~'1I is pruliJL'J by Ill.: PunjJb Engill<'C' ring 

{\JI :\.·g.L'. Ch.1I1di !!:1ril . wh\'rL' ~,(!lI\is$ i ()ns f,u \:K;J1l\ S.::tl$ wei.; nl.1d~ no! rrom the wJ. itin 2.' 
li s! ,;}((ord:n:,: to IHl.'i it bUI 1'!\) \11 :lllil)l1~st Ih0)(.' onJid.l!rs wh,) pL'Jdlln(c II crt: prcs.:i 'l 
un tilL' L';Lmpus TilL' H igh ('OUf! c,f PlIl1j:lb ;Ind H .lr:-;J n:1 qU Ji.h",d IhL' :ll.' t ion with th.: 
rCIll:'Jrk Ih:!t th ... JuJici,d l1J.f JO!:tiu, t J.rbltl.u\' :!,:tion cuuld 11\11 b.: OUln.lll\...ecl hv in5tl nt 
\\ hlnl~I,,::t.llty , ";,{I(;II /:.1;1(' H. Sqlt.:m:l\.'r 1'5, Ji)S~ , I' 9 " {~Upr.:mL· (\)u!l Il,;hl' ld the 
lk- ... iji OIl <11' till' Illgh COUll 111.11(11: E.\Jlr~' "l ,'. :-" \;Lr ... h 5, t !)s}) 

J~ . ( 19:32:) ~ sec 583. 586: A l l{ I i)SJ SC 339, 

: 



J 

1J COlleept of the Rille of l..a,,· 31 

\ .... ho have the means to tight for their rights and very often do so for the 
perpetuation o f the sta tu s quo, which protects and preserves thei r dom inance 
and permits them to exploi t a large section of the community. The oppor
tun ity for this ruling was provided by a le tter written by.the Free Legal Aid 
Committee, Hazaribagh, Bihar dra\\'ing it s attention to unjustifi ed and ill ega l v 

detent ion of c.:ertai n pri soners in jail for almost two or three decades. 

The Commi ssion di vided itsel f into certain wor king groups which tri~d 
to give content to the concept in re lation to an individual 's area of acti vity 
in a society: 

( I) Comm ittee on Indi vidual Liberty and the Rule of La\\': 

(i) that the State .should not pass discriminatory laws; 

(ii) State should 110 t interfere with religious beliefs; 

(iii) State should not pl ace undue restrictions on freedoms. 

(2) Committee on Government and the Rule of Law : 
Rule of La w means not only the adequate safeguards agai nst o.busc 
of power but effective government capable of maintaini.ng 1;'lw alld 
order. 

(3) Committee on Criminal Adm ini stration and the Rule of Law: 
Rule of Law mea ns: 

(i) due crim inal process; 

(ii) no arrest without the authority of IJ w; 

(iii) presumption of innocence; 

(iv) legal aid ; 

(v) public trial and fair hearin g. 

(4) Committee on Judicial Process and the R ule of Law: 
Rule of Law means: 

(il independent judiciary; 

(iij independent legal profession; 

(iii) standard of professional ethics. 

In 1957, the Uni versity of Chicago held a conference on the Rule of 
La\~ as understood in the \Vest. It was attended by eleven countries including 
two communist countries. The secretary of the colloquium described the 
broad areas of agreement as follows: 

(1) The Rule o f Law is an cxpressio n of an endeavour to givc reality 
to so mething which is not readily express i ble~ this difficulty is primari ly 
due to identification of the rule of law with the concept of rights of 
man- all countries of the \Vest recognize that the ru le of law has a 
positive content, though that content is different in different countries; 
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it is re:d and lIlust be secmed principally, but no t e xc lusively. by the 
ordinary cou rt s, 

(2) Tho Rule of Law is bosed upon the liberty of the individual and 
h:ls 3S its objec t th~ h armonising of the opposing notions o f indi vidual 
liberty and publi c.:: order. The no tio l1 of just ice maint:lins a balance bc~ 
tween these notio ns , Justice has a variabk content and cannot be stric tly 
defined. but a t a given time and place there is an approprintc standard 
by whi ch the babnce bctwcl!n pr ivate interes t and the commo n good 
can be fl)'1inta inecl , 

(3) Tht'rt' i :; an import ant d i f fe rence between the concept of Rule 
(If L:l\\ ;I S the supremac y of l aw ovcr the gon::rnment and th e conce pt 
() ( ru le f.) f Iii \\, ;\ s the suprem':lC)' of Ia \\ in soc iety gcner:l ll y, T he f ir:-.t 
( \)U':('PI i:. th t only fcalUrc com mon !O the \Vcsr. connot ing as it docs 
the pr't''1tL'clio n a t' the incli ..... idu.:ll :t g ~in s { ~ r b it rary govcrn mcnl- differ(!nt 
tC\,.'hil ltjUC:. <.: :tll bc adopted (0 achi eve the S:l llle end and the Rule of Law 
must not he: CUllcci y(!cI of ,1S bt.: ing. li nked to any part icu la r techn iqut.:, 
Hu t it t~ funci al1lc rH.:lI th .:l1 th;;rc must (' ,xi~ t sLIme tcchn ique for forc ing 
Ihe ~('1\'\"'rtllllcrlt to :-ublll it to the la\\'~ if su ..: h il tec hnique d oc::, not exist. 
th~ go\crnmcnt i tself becom~s the mean5 \\'herehy Ibe b\\' i s ~t c hi c\'C'd , 

This ;" t h~ antithc:-is of tb e Rule o f L3\\. 

(~I ) (\I[h (ltl~ ll rn u..:-h cmphasis is pl ,t:L'd \' . <.;, uprcll1:l <': y o f thc 
k~i ""!.:! I IIL' 1:1 \ ") 111 ": l"mHl! r i t"5 ( 'I f I h ,~ \\' t' .• ,r , i!. ;;: 1 .. ...: I I . : _:IW d()('~ ",u 
dc p;':lld I:P\lll ('l 1l1ICmp(\r,\1 y' pO:, I( I\'C I:l\\ - ;! ma~' r1\..' t.·,\. p i'c 'scd ;n ~" ", i
Ii', ,:: b\\ bu t -': ""l' l1 :i;11Iy It \.. ',. :-;::, ts ur va lues and not inslllUti on; il (, (111 -

Il ot~s a clUlla!C o f It'g:tJity and legal order in \\'hich the nations of the 
\\'CSt Ii\'(.' arl~l in \\'hich they wi sh to conli nue to li\'e,33 

Re,:cnt agg res:-; i\'c judi c i.11 ac tivism call only be seen as a pan of the 
cffons (If the Constitlltiflflal Couns in Indi:t to establish ruk -o f - la \\' society 
\\ hi ... ·il inr plJc~ thill IlO nutle r ho w high:l rerson may be, th e :,,\\' is <tln,IYS 
;d),, \e hirn, ('llLHI i,..; abll tr yi ng to id~nl i ry the l't ) i. _'q )[ or ruk ('If b\\' \\'il h 
hurn.l n Il;!.hh llf th ~ pt"d pk , The COUll j::, dc\'clopi ng l (:chniqul.!:-O by wh ich 

i t C i ll f v l .. :e the gm'crnmcn{ l1 " t onl y to submit to the law but also 10 cr~atc 
c\) l1dili n Il 5 \\hcrc pcopk can dc\'clop c;lp:lc itic s to' e xe rc ise lheir ri ghts 
Pl l)PCriy and Ill c:tni ngfull y, The public ;tdministf:ltion is re spvl1sibk fo r c f
i'L-, .. :li\c i rnpkl1lt"lll.l1i~m o r rU,k n f 1 .. 1\\ ;1111:1 lO lb ti lllt ion al \,.'dllllll:lIlds which 
ct't'L\,.'lll.lte Llirly thl' objC'\,.' li\ 'C' :-.t:lI1d.lrd :-. laid down by bW ,J J Evcry publi l' 
:\('1'\',1111 i:-. a IIl1stet" 01" 111 (..' sp ... · icty and is aCl'ountablc ro r du e. effec tuatio n l'i' 

3.1 , S(',' G{!vJhl ri l iI<, Hid.' (If /.(/11' alld Ab,lI/flll,. 5'1L(" I' igllf,'" 1\: nlls~h' J.n i l Ll W K~'\i c \' , 
\'01 106,946·963 , Coull !ri<::i whi.:h :1l1.:ndo.:J I h~ COn fl' fCnc\,.' \\Cf<: : U K, \\'. Gl'rJ\\;1I1 ~ , 
I I:I !)" C:ltI,lJ,I, 5\\ \,.' ''.:", Turk.: )" 1){:\7.il. 1'.k:(ico, Isrl .:!, lJ5SH :lnd Pol:!!Hl 

:U , 5 ratc' (,/ i'mrjab \" C , S. Gill. (1997) 6 sec t 29, 
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constitutional g~als_3l This makes the concept of Rule of Law highly relevant 
to ou r context. 

Tho ugh the concept of Rule of Law has all the merits, the only negative 
side of the concept is that respect for law degenerates into legalism which 
from its very rigidity works injury to the nation. 

" (B) DOCTRINE OF SEPARATION OF POWERS 

Though the doctrine is traceable to Ari stot le36 but the writings of 
Lockel7 and Mo ntesquieu38 gave it a base on which modern attempts to 
distinguish between legislative, executive and judicial power is grounded . 
Locke distinguished. between what he ca lled : 

(i) disco ntinuous legislative power; 

(ii) continuous executive power; 

(iii) federative power. 

He included within 'd iscontinuous legis lati ve power' the general rule-making 
power called into ac tion from time to time and not continuously. 'Continuo us 
executi ve power' included all those powers which we now call executive 
and j udic ial. By 'federative power ' h~ mean t the power o f conducting foreign 
affairs. M o ntesquieu 's divi sion of power included a general legislative power 
~\nd two kinds of execll tive powers; an execliti ve power in the nature of 
Loc ke's 'federative power' and a 'c ivil law' executive power including ex
ecutive and judic ial power. 

Locke and Montcsquieu derived the contents of thi s doc~rine from the " 
developments in the British consti tutional history of the early 18th Century. 
In England afte r a lo ng war between Parliame nt and the King, they saw the . 
tri umph of Parliament in 1688 which gave Parliament legis lative suprc macy 
culminating in the passage of the Bill of Righl s_ This led ultim ately to a 
' recognitio n by the King of legislati ve and tax powers of Parliament and thc 
judicial powers o f the courts. At that time, the King exercised exec utive 

. powers , Parliame nt exerc ised legis lati ve powers and the courts exercised 
judicial powers, though late r on England did no t stick to this structural c lass i
fication of fun'::lions and changed to the parli a me ntary fo rm of govern ment. 

\Vri ting in 1748, Montesquieu said: 

"\Vhe n the legis lative and executive powers are united in the same 
person or in the same body of mag istrates, there can be no liberty, 
because appreh~nsions may arise. les t the same monarch or senate should 
ex ... : ! ! yr~\ n t1 ical b '.'. s , (0 execute them in a tyrannical manner. Aga.in 

JS. Supailll .. ndillS Ellgill ... ·r v. KIo!d<,<,p Singh, (1997 ) ~ sec 199. 
~.:.. Aristotlo:: POLITICS. IV, p . 1-1 . 
:n. SECOSU TRI.; ,HISE OF C IVI L G OVEII.I'l<>tI; NT. C hJ.ps . 12 J.nd · I ). 

JS. L'[St'RIT Dr:s L OIS (17-1 8). Chap. 12. 
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there is no li be rty if the j udic ial power be not seperalcd from the leg is
lat ive. and the exc(:ut ivc. \Vhcre it joi ned w it h the legis la tive. the life 
and liberty of the subject would be exposed to arb itrary control; for the 
judge would be then a legisla tor. \Vhcrc it joined to the executive power, 
the judge might behave wilh violence and oppression. ..... 

Th ere would be an end of everything, \I.'cre the same man or the 
same body, whether of the nobles or of the people, to excrc i~e those. 
three po wers . that at exacting laws, th at ot exec uting the public reso l
utions a nd of trying the causes of individual s, " 39 

The theory of separat ion of powers signi fies three form ul at ions of struc
tural classification of government;,,! powers: 

(i) The same person should not form part of more than ont! of the th ree 
o rgans of the government. For example . ministers should not sit in 
Parli ament . 

(ii) One orga n of the government shou ld not interfere with any olher 
organ o f the government. 

(iii) One o rgan of the government should no t exerc ise the fun ctions as
signed to any Olher organ. 

l"t 1l1ay be po inted ou t that in none of these sensc~ docs a sep~ra l jon of 
powers ex ist in · England . The King, though an exccu Li ve head, is also an 
integral part o f the legisla"tUre and all his minis ters are also members of one 
or other o f the I-louses of Parliament. Furthermore. the Lord Chancellor is 
at the same time a member of the House of Lords. a member of the go\'-

pr~ .. ~. f.' ernment. and the seniori"Qost member of the jud iciary. Therefore, in England 
the concept o f "pariianl~ntJry execu ti ve" is a clear negation of the first 
formulatio n that the SJmc person should not form part of more th Jn onc of 
the three o rgans of the governme nt. As regards the second formulation . it is 
clear that the House of Com mons ult irnalcly controls the executive. The 

"juti iciary is independent but the judge·s of the superior courts can be removed 
on an add ress from bo th Houses of Parliament. As to the exercise by one 
o rgan of the functions of the other organs. no separation exists in England. 
The House of Lords combines judicial and legislative functions. The wha le 
House of Lords constitu tes, in theory, the highest court o f the count ry; in 
practice, however, by co nstitutional convention. judicia l functions are exer
cised by speciali y appointed Law Lords and other Lords who have held 
judiciJ I o ffi ce. Again. legislative and adj udicato ry powers are being increas
ingly delegated to the execu tive. This al so di strac ts from any effec ti ve 
separation of power. . 

39. TI lE SPIRIT OF nrE -t.AWS (Irans . Nugs:OI), pp. 151·1 52. quoled in Thakke r, C.K.: 
AOMI:"ISTRATIVE LAW, (1992), Ea SI CfO Book Company, p. 3 1. 

, 
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In America. [hi s doc trine fo rms the foundation on which the whole struc- ' 
lUre of the Cons ti tution is bJ se(1. Article I. Seclion 1 vests all legislati ve 
powers in the Congress. An icle II , Section 1 vests all executi ve powers in 
Ihe Presidenl of Ihe Uniled Siaies . Arl icle Ill , Seclion 1 vesls all Ihe judic ial 
powc'rs in the Supreme Court. It is o n the basis of thi s 'theory of separati on 
o f powers that the Supreme Court o f -the United States has not been given 
power to dec ide poli tical questions. so that the Court may not interfere w ith 
the exerc ise of power of the cxecUlivc branch of the goyernment. The Con
stitution o f America has also not g iven overr iding power o f judicial review 

. to ' the Supreme Court. It is a q ueer fac t of American constitutio nal history 
Ihal Ihe power of judicial review has been usurped by Ihe Court. H owever, 
American constit Ulional developments have show n that in the face of the 
complexity o f modern government. s tric t structura l classific atio n o f the 
powers of the government is not possible. The President of the United S ta tes 
interferes with the exercise of po wers by (he Congress through the exercise 
of hi s veto power. lIe also exerc ises the ' l aw~m ak ing power in cxer~i se o f 
his treaty-making power. The President also interferes wit h the fun ctioning 
of the Supreme Court through the exercise of his power to appoint j udges. 
In fac t , President Roose\'e lt did interfere with the fu nc tions of the Court 
when he threa tened lO pack the Coun in order to get the Court 's support 
for his New Deal legislation. In the same manner Co ngress interfe res with 
the po wers o r the President th rough vo te o n budgct, approval of appointments 
by the Senate and the rat ification of treaty. Congress also interferes with the 
exercise of powers by the courts by pass ing procedural laws, creating special 
courts and ~y approvi ng the appo intment o f judges. In its turn, the judiciary . 
interfe res with the powers of the Congress and the President through (h,e 
exercise of its power of judicial rev iew. It is correct to say that the Suprem"e 
Court o f the United States has made mort! amendments to the American 
Constitution than the Congrt!ss itst! lf. 

T hough no scpar~ltion o f powers in th e strict st! nse of the te rm ex ists in 
E ngland and Ameri ca, yet the curious fac t is tha t this doctrine has att rac ted 
the makers o f mos t modern Consti tutions, especially during the Ninetee~th 

Century, Thus in Fr~nce, the doctrine has produced a j ituation in which the 
ord inary courts are precluded from rev iewing the validity not only o f legis
b tive enac tments but evcn of the ac tio ns of the admi nistration. The void has 
been filled by the e5tabli shment o f spec ial adm inistrative courts. 

In India. the duc: trine of separa tio n o f powers has not been accorded . a 
constitutional status. Apart from the d irec ti ve pri nciple laid down in Arti~le 50 
whi ch enjoins separation o f jud iciary fro m th e exec uti ve, the constituti o nal 
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scheme does not embody a ny formalis tic and dogmatic divis ion of power:;."\) 
The Supreme Court in Ram lmvaya K(lpl~r v, State of PUlljab41 , held: 

"lndian Constitution has not indt:cd recognised the doctri ne of sep ~ 

aration of powers in its absolute rigidity but the functions of the different 
parts or branches of the government have been suffic iently differentiated 
and consequently it can be very well said that our Constitution does not 

. con templ ate assumpt ion by o ne organ or part of the State of functi o ns 
th at essentially belong to another." 

In Indira Nehru Gandhi v. Raj Narajll~'!., Ray, C, J . a lso observed that 
in the Indian Constitution there is sep~lration of powers in a broad sense 
only, A rigid separation of powers as 'under the America n Constitu tion or 
under the Austra li an Constitutio n does nO[ apply 10 Ind ia. However, the court 
held that though the constituent power is independent o f the doctr ine of 
separation of powers to implant the theory o f basic struc ture as developed 
in the case· of Kesavananda Bharllli y_ State of Kerala.!] o n the ordi nary 
legislative powers wi ll be an encroachment on the theory of separation o f 
p0 wers.'u Nevertheless. Beg, J. added that sep:t r:!t ion of powers is a part of 
the basi<: struc ture of the Constitution . None of tbe three separate organs of 
the Republic can take over the func tio ns assigned to the other. This scheme 
of the Constituti on ('annot be chan ged even by resort ing to Article 368 of 
the Constitution . ~ s 

In India, not o nly is there a func tional overlapping but there is personnel 
overlapping also. The Supreme Court has [he p"b wer to declare void the. la\,·:s 
p3ssed by the legisbture and the ac tions taken by the executive if they viable 
any provision of the Constitut io n or the law passed by the legisiatLlre in C:.l SC 

of executive actions. Even the power to amend the Constitution by Parlia ~ 

ment is subject to the scrutiny of the Court. The Court can declare any 
amendment void if it ch anges the basic structure of the Constitu tiu l1 .~6 The 
Pres ident of India in whom the executive authority of India is vested exer~ 

cises I.:lw· making power in the shape of ordinance·mak ing power and al so 
Ihejud ic ial powers under Article 103( 1) and Article 2 17(3).10 mention o nly 
a few. The Council of Minis te rs is selected from the legislature and is re
sponsible to the legislature. The leg islature besides exercis in g l aw~making 

powers exercises judic ia l powers in cases of breach o f its pri vil ege. impeach· 

-lD Upendrl Uaxi : DCI 'dopllll'''(~ ill ft:dic.1I A dmilliJ/ral l\' ~ Law, i n PUBLIC LAW r:-; I.-';Dr.~, 
\ 1982) (A .G. l'\ oofani, Ed.), p. 136. 

41 AIR 19:55 SC 5~9 . 

42. 1975 Supp sec t : AIR 19"15 SC 2299. 
43. ( 1973) 4 sec 22; , AIR 1973 se 146 1. 
-H. 1975 Supp sec l. 6 1, para 136. 
"' 5. Id. , p. 210, pMJ 555 
-'6 . KeSaI'QflQl:da R/wnlli v . Slal£' of Kania, ( 1973)" sec 225: All{ 1973 SC 146\. 
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mcnt of the President and the removal of the judges. The executive may 
fu rther affec t the fun ctioning of the j udic iary by making appointments to the 
office o f C hief Justice and other judges. O ne can go o n lis ting such examples 
yet the list would not be exhaustive. 

Apart from the diffi culties inherent in the enfo rcement of any s trict doc
trine o f separati on of powers in the functioni'ng o f a modem government, 
there is also the inherent difficulty in defining in worb b le terms the division 
of powers into legislati ve, executive and judicia1.4 7 Even the Supreme Court 
has often re fra ined from del ving in to th is qu agmire except that in I"dim 
Nehru Galldhi v . Raj Na raill", it" held that adj ud icaUo n o f a sPI"' ific dispute 
is a j udic ial functio n which Parliament, even ac ting under a constitutional 
amend ing power, can'not exercise. 

T he Constitution has in vested the consti tut io nal co urts with the power 
to invalidate laws made by Parliament and State Legislature transgressing 
constitutional lim itations. Where an Act made by the legis lature is invalidated 
by the courts o n the ground of legislati've incompetence, the legislature can ~ 

not cnac t a law decl.ari ng that the j udgment of the court shall not operate; 
it cannot overrule o r annual th e; decision of the court . But th is does not mean 
that the legislature which is competent 1.0 cnact tha t law cannot re~Cll act that 
I~w. Si milarl y, it is o pen to a legis lature to alter the bas is o f the judgment. 
The new law o r the amended l aw so made can be challenged on other 
grounds but not on the ground that it seeks to ineffect uatc or c i rc unl\ ~nt the 
decision of the courl. This is what is mean t by "check and balance" inli\,: l"en: 
in a system of government incorporating sepa ration o f powers.49 

From the above di sc llss ion it becomes clear that the doctrine in its class i
cal sense whi ch is structural rather than fu nctional canno t be literally applied 
to <l ny modern government because ne ither the powers o f the gove rnments 
can be kept in watertight compartments no r can any g·overnment. run on str ict 
separation of powers. Nevertheless, in America. people criticised the growth 
of administrati ve law on the ground that it violates the princ iples of the 
doctrine o f separation of powers. The criti ci sm became more intense at the 
growth o f statu tory commissions to regulate the new areas o f acti vity. These 
commissio ns were given wide legislat ive. executive and judicati ve powers. 
Reg ul atory powers exercised by regulato ry authori ties such as Inter·State · 
Commerce Co m mission, Civi l Aeronautics Bo ard. Fede ral Communication 
Com mission. Federal Power Comm ission and Sec urity Exchange': Com
mission represented an ~ma l gam of fun ctions devised with little regard' to 

47. Set! Upcndra Ihxi : D evc/oplIlt' lI iS ilZ Indial! Administrative Law in PUBl.IC LAW 1:"1 IND IA. 
( 1982) (A .G. Noorani Ed.), p. 136. 

4S. 1975 S upp sec I: AIR 1975 SC 2299: ue also UpendrJ S ui: Devdopmenls in Indian 
Adlllil1i.Hrntin' Ltr w. in PuBLIC LAW 1:-: 11'01,., . ( 1982) (A .G . Noor:mi. Ed .), p. 137. 

49. P. A"nmmdaso ll \" . Stll/t' of T. N .. (1996) 5 sec 670. 
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constitutiona l theory of separation of powers because the control of concen · 
trated ind ustrial power through concentrated governmental power had 
become inescapable .so Th is led to the appointmen t of Attorncy·Gcncral Com· 
mittce to rev iew the entire growth of admi nistrati ve process. Th e Commi ttee 
saw no danger to the personal liberty in the growth o f administrative process 
if the control mechani sm is activated properly. On lhe recommendat io ns of 
this Com mittee, the Admini strati ve Procedure Act. 1946 was passed . The 
Ac t "represents a moderate adjus tment o n the side of fairn ess to the ci ti zens 
in th e never-ending quest for a proper balance betwee n governmental effi
ciency and individual freedom")1 This never-endin g quest further led to the 
appoin tment of the Task Force of the Second ·Hoover Commission which 
tilso recommended an effective control mechanism to safeguard the liberty 
of the people in the face of growing administrative process. 

Before all these comm issions the main problem was how to reconcile 
the delegation of legi sl.~t i ve and judicj~ 1 powers to administrative agencies 
with the doctrine o(separation of powers? First attempt at such reconciliation 
was made by usi ng the word 'quasi'. It was pointed out that wha t the ad
ministrative agencies exercise is only a quasi-legislati ve and quasi-judicial 
power. No matter, to soften a legal term by a 'quasi' is a time-honoured 
lawyer ' s device, ye t, in the sphere of ad)l1inistrat.ive process it becomes il 
logical to grant legislat ive and judicial, powers to admin istrative age ncies 

}.- and sti ll to deny the name. 52 Therefore. now it is being increasingly reali zed 
that the 'cult of quasi' has to move from any theoretical prohibi tion to a 
rule against unrestricted delegaJion circumscribed by the power of judicial 
review under the compulsions of modern government." 

If the doctrine of separa tion of powers in its classical se nse, wh ich is 
now considered as a high school textbook interpretation of thi s doctrine, 
cannot be applied to any modern government, th is does not mean that the 
doctrine has no relevance in the world of today. The logic behind this doc
trine is st ill valid. The logic behind this doctrine is of'polarity rather than 
S~ i C l cl ass ification, meaning thereby that the ccntre of authority must be 
dispersed to avoid absolutism. In the same manner Prof Wade writes that 
the objection of Montesquieu was agai nst accumul at io n and monopoly rather 
than interaction.s~ Montesquieu himself never used the word 'separation' . 
Therefor..::, not impassable barriers and unalterable frontiers but mutual re
straint in the exercise of power by the th ree organs of the State is the soul 
of the doctrine of separation of powers. Hence the doctrine can be beller 

50. Bernard Schwartz: AOMINISTRATIV6 LAW, (1976), p. 13. 
51. Byse: Th~ F~duol Adrninistrativt Proadure Acl. (1958) J JILl 89, 92. 
52. Bem3Id Schwartz: A DMINISTRATI VE LAW, (1976), p_ 32. 
53 . National Cab/~ Tele'olision Assn. v. U.s., 415 US 336. 
54 . Wade: AOMINIsrR.ATIVE LAw, p. 25 I. 
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appreciated as a doctrine of 'check and balance' and in this sense adminis
(Tali ve process is not an antithesis of the doctrine of separation of powers. 

[n hldira Nehru Galldhi v. Raj Naraill ss , Chandrachud. 1. (as he then 
was) also observed th at the " ... political usefulness of the doctrine of 
separation of powers is now widely recognised .... " No Constitution can 
survive without a conscious adherence to its fine checks and balances. "Just 
as courts ought not to enter into problems entwined in the 'political thicket '. 
Parliament must also respect the preserve of the courts. The principle of 
separation of powers is a principle of restraint which 'h as in it the ' precept, 
innate in the prudence of self-preservation ... that discretion is the better 
part of valour' ." !i6 

In conclusion, "Doctrine of separat ion of Powers" in today's context 
of Libralisation, privatisation and globalisation can not be interpreted to mean 
either 'separation of powers' o r 'check and balance' or 'principle of restraint' 
but 'community powers' exercised in the spiri t of cooperat ion by various 
organs of the state in the best interes t o f the people. 

POINTS FOR DISCUSSION 
I. Di cey' s ~rsonality and his histo ri ca l perspective may be di£ctl ssw in order 10 .. p. 

prtciate Ihe origin of Ihe con tcnLS of hi s Rule of Law doclrine . 

2. Dicey' s concept of Rule of La w and its reconci liation wilh Ihe growth of Ihe ad · 
ministrative process. 

3. D(;veJopmenl of the doctrine of Rule of Law from" pohtJo l idea l 10 a j u, idical 
cone.cpt desi gned 10 keep the administration within bound;:. Visible trends in Indian 

. jurisprud~. nce . 

4 . Rule of Law has ideological conl cnts a.lso. Against this backdrop some ideologica l 
pa.ramete rs nuy be di scussed with specia l reference to the Indi an situation. 

5. Dicey had a misconception about administrative law. He was concerned more with 
institutions than values. Reasons for this misconception may be discussed with ref
erence to the growth of administr.l.live law in France and England . 

6. Modem meaning of the Rule of Law, espc!cially iLS relevance in Westem and Com· 
munis t societies. 

7. Recent aggrtssiv'e j udici:!1 activism as 3n effect to usher in a rule .of law society. 

8. The virtues of the doc trine of seplration of powers do not tvoke much enthusiilSm 
today . Is it because (he doctri ne has a CCtpled a harder core of generally accepted 
meaning or because some Constitutions su rvive adequately without relying on it (or 
sustenance? 

9. The relevance or logic behind the doctrine of separati on of powers aDd the growth 
or administrative'process 10 a point that ..... e are living nOi in its shade but shadow. 
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Anatomy of Administrative 
Action 

(A) CLASSIFICATION OF ADMINISTRATIVE ACTION 

Administrative action is a comprehensive term and defies exact defini
tion. In modem times the administrative process as a by-product of intensive 
form of government cuts across the traditional classification of governmental 
powers and combines into one all the powers which were traditionally exer
cised by three different organs of the State. Therefore, there is a general 
agreement among the writers on administrative law that any 3tt!!mpt o f class
ifying administrative functions on any conceptual basis is not only impossible 
but also futile. Even the'" a student of administrative law is compelled to 
delve into the field of classification beCause the present-day law especially 
relating to judicial review freely employs conceptual classi fication of admin
istrative action. Thus, speaking generally, an administrative action can be 
classified into four. categories: 

(I) Rule-making action or quasi-legisl ative ac tion. 

(2) Rule-decision action or quasi-judicial action. 

(3) Rule-application action or administrative action. 

(4) Ministerial action. 

(1) Rule-making action or quasi-legislative nClion.-Legislature is the 
law-making organ of any State. In some written Constitutions, like the 
American and Australian Constitutions, the law-making power is expressly 
vested in the legislature. However, in the Indian Constitution though this 
power is not so expressly vested in the legislature, yet the combined effect 
of Articles 107 to III and 196 to 201 is that the law-making power can be 
exercised for the Union by Parliament and for the States by the respective 
State legislatures. It is the intention of the Constitution-makers that this law
making power mu·st be exercised by those bodies alone in whom this power 
is vested' But in the Twentieth century today these legislative bodies cannot 
give that quality and quantity of laws which are required for the efficient 
functioning of a modern intensive form of government. Therefore, the dele
gation of law-mak ing power to the administration is a compulsive necessity. 
When any administrative authority exercises the law-making power delegated 
to it by the legislature. it is known as the rule-making action of the admin
istration or quasi- legislative action. 

I. D~/lIi Lows Act, 1912, In U , AIR 1951 SC 332. 

[ 41 1 
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R ul e-making action of the administration partakes all the characteri stics 
whi ch a normal legislati ve action possesses. Such characteris tics may be 
generali ty. prospecti vity and a behaviour which bases action on policy con
s ideratio n and gives a ri ght or a d isability . These characteri stics are no t 
without exception. In some cases , admini strative rule-making action may be 
part icularized. retroactive and based o n evidence. According to C hinnappa 
Reddy, J. a legislati ve action has four characteristics: (i) Generality; (il) Pros
pectiv ity; (iii ) Public interes t; and (iv) Rights and obligations flow from iL2 
E laborating the characteristics of a rule-making action of the administrative 
auth ority the Apex Court in State of Punjab v. Tehal Singh' held that (1) 
where the provisions of the statute provide for legislative activity i.e. making 
a legisl ative instrument or promulgation o f a general rule of conduct or a 
declarat ion by a notification; (2) where the power exercised by the authority 
under a statute does not concern the interest of an indi vidual but relates to 
the public in general or concerns a general direct ion of a general charac te r 
and is not direc ted agai nst an indi vidua l or to a particula r situation; and (3) 
lays down fu tu re course o f act ion. such action will generall y held to be 
quasi -legislative action o f the authp rity. Applying this tes t the Court he ld 
th at on maki ng of a declaration determining the territorial area of a Gram 
Sabha and thereaft er establ ing a Gram -Sabha for that area is a quas i-leg is
lat ive act of the administration. 

It is on the basis of these characteristics th at one can differentiate be
tween quas i-legislative and quasi-judic ial action. A quas i-judicial ac tion in 
contradisti nction to a quas i-legislati ve ac tion is par ti cularly based o n the 
fac ts of the case and declares a pre-existing right. H!Jwever. in certain situ
ati ons. like wage or rate fixin g. it is not capable of easy differentiatio n. In 
Express Newspaper (P) Ltd. v. Union of India4 , the Supreme Court left the 
question open as to whether the function of the Wage Commission under 
the \Vorking Journalists ' (Conditions of Serv ice) Act, 1956 is quasi-judicial 
or quasi- legislati ve. However. the delegatio n to the government of the power 
to fix the price of levy sugar was held to be a quasi-leg islati ve function .s 

From this it appears that the distinction between legislat ive and admin istra
tive functions is difficult in theory and impossible in practice. According to 
Wade: 

"They are easy enough to distinguish at the extremities of the spec
trum : an Act of Parliament is legislati ve and a deportation order is ad
ministrative. But in between is a wide area where either Idbel can be 

2. Vn iOfl of India Y. Cynan~ idr India 1..ld., (1 987) 2 sec 720. 
3. (2002) 2 see 7. 
4. AtR t 958 se 578 . 
S. Slu j Siraram Sugar Co. Lid Y. VOl. (1990) 3 sec 223 Su also SI." Ma/aprablla 

Coop. Sugar Farrory Lid. Y. Union of India. (1.994) 1 see 648 

, . 
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used accordi ng (0 tas lc. fo r example . where Ministers make orders af
fecting large number of peoplc .. . .'·6 

In the SJlll e manner. the Commitlcc on Mini sters' Powers whi ch wa s 
appo inted in England in 1928 di stingui shed between admi ni stra tive and 
quasi-legi slalh'c acti on on the ground that where the forme~ is a process of 
performing pani eul:!.r acts or of making dec isions iO\"ol\' ing the appli cation 
o f genera l rules to particular cases, the latter is the process o f formul ating 
a general rule of co nduct wi thout reference to particular cases and usua ll y 
fo r future operation.? 

Though the ruks of natura l justice' do not apply to legislative ;let io ns 
yet reasonableness and fair play in action must be observed as Article 14 o f 
the Consti tution equally applies to legislati ve ac tions.8 

Admini strati ve rule-making ac tion is controll ed by Parliament ·and the 
co urts. A detai led study of these co ntrol mechanisms has been made in C hap
ler IV. 

(2) Rule-decis ion aclion or quasi-judicia l action.- Today the bulk of 
the decis ions which affect a private individual come not from courts but 
from administrative agencies exe rcising adjudicatory powers. The~ ... eason _
seems to be that since administrative decision-making is al so a by-pro duct 
o f the intensive form of go \'crnment, the trad itional judicial system cannot 
g ive to the people that quanti ty and quali ty of justi ce which is r~qui red in 
·3 welrare State. 

In some jurisdictions the term 'quasi-judicial' is used to denote admin
istrative, adjudicatory or dec isio n-making process. But b~cause the te rm 
'quasi-judicial' is vague and d ifficullto define, il is falling in disuse. There
fore, lhe use of this term is be ing carefull y avoided. 

Administrative dec ision-making may be defined as a pO\\'cr to perform 
acts adm inistrati vc in ch aracter, bu t requi ring incidentally some charac 
teri st ics of judicia l trad itions. On the b asis of this definition, the following 
functions of the admini stration have been held to be quasi-judicial functions: 

1. Disciplinary proceedi ngs again st students.9 

2 . Disciplinary proceedings aga inst an employee for misconducl,' o 

3. Confi scation of goods unde r the Sea Customs Act, 1878. " 

6. Wade: ADM INISTRATIVE LAW, 61h Edn., p. 848 . 
. , . Command POIpcr 40<>0 20 (1948) . 
8. SlI r" Sitaram SI4 gar Co. J.td. v . V Ol, (1990) 3 sec 223. 
9. BI,agwcJII Y. /?(lIIlc/WIIlJ. AIR 1965 SC 1767. 

10. Calcutta Dock Labour Board v. Joffor flllm rf, AIR 1966 SC 282. 
) II. East I"dia COlIIlIIUcioJ Co. v. Collu lor oj Customs, AIR 1962 SC 1893. 

, ,' 
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4. Cancellatio n, suspension , revocatio n or refusal to rene w licence or 
perm it by licensing alltho rity. l ~ 

5. Determinati on of citi zenship.J3 

6. Determination of s latulOry disputes. l-l 

7. Power to continue th e detenti on or seizure of gc:9ds beyond a par
ti cul ar pcriod. 1.5 

8. Refu sal to grn nt 'n o objec ti on ce rtifi ca te' under the Do rnb:t)' 
C ine mas (Regulations) Act . 1953. ' · 

9. Po rfeiture of pensions and gratuity. I ? 

10. Authority granting or refu sing permission fo r retrenchment. ls 

11. Gran t of penn it by Regional Transport Authority.19 

12. Regi stration of a political party by the E lection Commiss ion.20 

Attributes of administrat ive decisiOIl-makillg actio ll or quasi-judicial ac-
rion and the distinctioll betweell judicinl, qllosi-judicial tllld admillistrati\'e 
(l elioll . 

The Donoughlllo rc Committee on Ministers' Powers (l9J2) analysed 
the chamc tcri stics of a ' true judicial decisio n' and ~ummed lip the attributes. 
the prese nce Of absence of wh ich stamped a decision as admini strative de
cision-making or quasi-j udic ial action . The Committee was of the view th at 

..-2; ' <i tr llc judicial dec isio n presupposes a lis betwee n two o r morc parties and 
th en involves fou r req uisites: 

I...... (1) Presenta tio n of the case. 

(2) Ascer tainment of q uestions of fact by means of ev idence g iven h) 
the panics. 

(3) Ascertainment of questions of law o n th e bas is of submission of 
legal arguments. 

(4) A dec isio n which disposes of the whole matter by applying the law 
to the facts . 

12 Fl'dm (P) Ltd. v. Bi/grami, A1R 1960 se 4 15, Ramal! and Raman Ltd \' . Star!' of 
Madras. AIR 1959 se 69-1 : Nnuaja Mudaliar \' . Statl' Tramport Autllority. (1978, d 
sec 290. 

13. AyubklUlI! V. COnlmr. , A IR 1965 SC 1623. 
1.1 . CST v . Super COlton BOld Rl'jill illg \ .... orh, (1989) I sec 6-13. 
15. Lnk/l(lIIpol v . Union of India, A IR 1967 SC 1507. 1.1. Rao. Autl. CnllUlOr ofC/uw" .. 

\'. lliblwri /JIwshan, ( 1989) 3 sec 202 . 
16 Srf'llc' "fClljarat v. Krisllllfl Cinl'ma, ( 1970):2 see 74 -1 . 
17 . Stah' of {"/lfljab v . Iqbal Sillgh. (1976) 2 see I. 
18 H'or.t:lIIcrl \' . M<'I!lIokslzi Mills Lui.. (1992) 3 see 336. 
19. Mi thill!Jh Co rg \'. Un ion of India, (1992) I sec 168. 
20. IndialZ NmiOl/at Congr~ss (I) v . Iflsti/ut~ oj Social Welfare, (2002) 5 sec 685. 
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A quasi-judic ia l decision involves the first two determinants, mayor 
may no t involve the third but never involves the fourth dClerminant,' because 
the place of the fourth de terminant is in fact taken by administrative action, 
the character of which is determined by the minister's free choice inVOlving 
exped iency, discre tio n and policy consideratio ns. 

Decisions which are administrative s tand o n a w ho lly different footing 
from quasi-j ud ic ial as well as from judic ial decisions. In the case of admin
is trative d ec isions , the re is no legal obligation to co nsider ' and we igh 
submissions and arg uments, or to collect a ny evidence. o r (Q solve any issue. 
The grounds upon which the aCl ion is taken a nd the procedure for taking 
the ac tio n are left ent ire ly to the di scretion of the a uthority. 

This approach o f the Committee seems fallac io us because the judges 
cannot b~ regarded as mere norm·produc ing s lo t machines, they do take in to 
considcrat io n po licy, socio·econo mic and po litical philosophy, expedie ncy 
and excn:ise di scretio n while deciding a case. In the Twe ntieth century. it 
is admitted at all hands that the judic i3fY is like any o ther branch of the 
government because li tigation like legisla tion and adm inis tration is a s tage 
in the accommodation of intcrests. On the o ther ha nd in certain areas of 
adm inistrati ve adjudication. like tax, th e adm inistration appl ies law to [hc 
facts in the same manner as sometimes the judges do . Therefore. it is wrong 
to suggest that any adm ixture of po licy in the virgin purity of a judicia! 
detcrmination immed iately red uces it to the rank of quasi·j ud ic ial decision.:! 1 

As the Engli sh 'law and policy' de terminant is devoid of suffic ient 
c b ss ification. in the same manner, the American ' pos ition-of-the-j udge' ap
proach is not withuut exception_ In the American arrro J.:h, a court is where 
a judge s its as arbiter-impartial and with no interest in the sui t between 
the t\VO parties. The institu tion and presentalio n are the responsibi lities of 
the panics. In an administrative dec ision, on the other hand , the j udge 15 

rarely one who is di sinterested in the case and s its detached like a judge. 
One may be: te mpted lO argue and rightly so, that thi s classifica tion matrix 
would also fa il in the case of independe nt tribu nals wherc the pres iding 
officer does s it in judge· like detachment. 

Theref\)re , only that classi fi cation dctr.! nninallt can be reasonJble which 
b inS lHutio llJI ra tht:r than functional. T hr.!re are administ ra tive agencies exer
cising. adjll diL' ~HO !) 1,0 ,,- , :; -. . : :. " .. --: as full courts: it is on ly the- will of the 
kgisia tu re th at these <lrt: Ilot c lassified as courts. -

I-!o '.\;ever. it does no t mean that because purple is [he confused mi xtu re 
o f rc~l and blue. so tll':I ;! is no u:stinc tion b(:t\\·(,r.!11 r~d :mJ blllC. :!~ Admin
i s t r~l.I i vc dCL'isi o n· mJ king ac tion is not req uired to fo ll o w thi.! e laborate 

:n . .;9 LQR 9.; 
22 fI .W R W:ld..::. Q:w li.ju .iirin{ fflld irs /)arkSTu!/Ild. (t9.19), 10 C3mb Law J 216. 



46 A/lnromy of Admi"istrative Aeriol! I Chal'. 

judicial procedure ; it is suffic ient if, in the absence of any ~ta !uto ry requi re 
ment, the aClion is rendered by fo llowing the min imum procedure o f natural 
justice. 

There was a time when the view prevailed Ihat the rul es o f natural 
j ustice ha ve :1ppl ic:..t lion to a quasi-judic ia l proceed ing as di stin guished from 
a n admin istrati ve proceed ing. The d is tinguishing feature of a quasi -judic ia l 
proceed ing in th is beh alf is that the au thority concerned is required by law 
under wh ich it is functioning 10 ac t judiciJlly. Duty to aC I judicially \vas 
spe ll out in Rex v. I::leuricity CommiHiollers2J by Lord Atkins thus: 

. ' \Vhenevcr any body of pe rsons having legal authority to determine 
ques tio ns affec tin g the ri ghts o f the subjec ts, an~1 having the duty 10 a U 

judicially. ac ts in excess o f its k gaJ authority, they are subjec t to th e 
cOIHrolli ng juri sd icti on of the King 's Be nch Div ision." 

Lu rd Hewarl. C. J .. in Rex v. Legis/ari\'e COlllllliffee of rhe Church As~ 

sembly2\ read this observ:ltion of Lord A tki n to mean Ih31 the dUly to ac t 
judicia ll y should be an addi ti onal requireme nt cxi:-.{ ing indcpcndc rH ly of the 
':lUthorit)' to dcte.rmine qu~stion s affecti ng the ri ghts of the slJbjccts' - some
thing supemdded to it . Th is g loss placed by Lord lie wort. C. J. on the dictum 
o f Lord Atkins, 10 use the words of Kri shna Iye r, J. b<dc\'illed the law fo r 
a considerable time and stultified the gro wth of the doctrine of natural justice . 

~ Therefore, the court held that the dUly to act judiciall y need not be s uper
added a nd it TTlay be spell out from the na ture of the power c(Hlferred, th e 
m a nne r o f exercis ing it and its impact o n the rights of the person a ffectcd .25 

The court was constrained in every case that came up before it to make a 
search fo r thc duty to act judicially, sometimes from tenuous materia l and 
somet im es the service of the statute and th is led to oversubtlety and o ver
refinement resulting in con fu sion a nd uncertainty in the la\l.'.26 

In India the j udicia l search for the d uty to act jud ic ia ll y \vas sometimes 
m3de wi th in the corne rs of the s tatutc27 under which the authority exe rc ised 
power, and sometimes in the te nuous n13teria l, remote and ext ra neous, suc h 
as, lis inter par/is includ ing propos ition .1 nd opposi tioll,'2d implications mi sing 
fro m the nature of the func tions and the ri gh ts affec ted thercby.29 

23. (1924) 1 1-::13 171. 
2>. (l92S) t KU <It . 
25 . M(1l1l'ka Gandh i \' . Union of Ilidia. (1978) I see 2~ S: AIR 1978 SC 597. 
26. Ibid. 

27. Provi'ICt' oj Bombay v. Khll:.lra:das AdI"QlZi, AIR 1950 SC 222; Radllt·shya/ll v. SWlr' vj 
M.P., A1R t 959 SC 107 . 

28. G. NagcslI·!lra Rau Y. APSRTC. AIR 1959 SC 308 
29 , Habllt Chandra Y. Chit'f J,mice & j udges of Pallia J1igh Cou rt. AtR 1954 SC 52~ : 

Ramal! and Rama/l Ud. v . Stafr of Madrn s. AIR 1959 SC 69~ : Board ()f Higll School 
a/ld "z ferm~diare Educo tion, V .P. v. GIt(l1lsIIYOIII Vas. AIR !962 SC lito; S!til'tlji 
Natlwbha v. Union of In dia, AIR 1960 SC 606; Board of Rel'ellllt'. u.P. v. Vid),(lwari, 
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This doc trinal approach of the couns in India and England nOt o nly 
m ade the law confused and uncertain but also eluded ju s ti c~ in many cases. 

However, in England, a ' turning pai n[ cam e with Ridge v. Balr/win30 

when Lord Reid pointed out that the gloss of Lord J-[ew3rt was based on 
mi sunderstanding of the observa tions of Lord Atk ins. Lord Reid observed: 
" If Lord Heward meant that it is never enough lhal a body has a duty to 
delcrmin~ what [he ri ghts o f th e indi vidual s-hould be, bU I that the re must 
a lways be someth ing more to impose on it a dUlY to ac t judicially. the n that 
appears to me impossible to reconc ile with lbe earl ie r authori tk s." J1 Lord 

Reid held that the dUlY to act judicial ly must ari se from the \'cry nature of 
the fu nction intended to be performed and it need not be shown to be supcr
adJcd . Kri shna lyef. 1. quoted Prof. C lark from his art icle un Nawro.l iustice, 
Subsrallce and Slwt/oh',3"!. who is of the vlcw th at the observat io n of L ord 
Reid has res tored light [Q an area 'beni ghted by the narrow concepruali sm 
of the prev io us decade'. 

This development o f law is traceable in India also whert the Supreme 
Coun eVt:11 earl ier than Ridge v. Baldwin33 was of the view that i f there is 
pO\l,Icr to decide and determine to the prejudice of a person, the duty to ac t 
judicial1y is implic it in rhe exerc ise of such power.3J In fact, the foundation 
of applying natural justice and admini strative ac tions had been laid down in 
the dissent of Justice Subba Rao in Rndheyshytl lll Kltare v. Slate 0/ M.p.35 , 
is s ignificant to notc when he he ld that " Incompetenc)' c~uTies a stigma with 
it and what is more derogatory to the reputatio n of the members of the 
Committee than to be sti gmatized as incompe te nt to d ischarge the ir s tatutory 
dUli~ s ? \Vou ld it be reasonab le to assume that public men in a democratic 
count ry arc allow(!d to be condemned unheard ?" This dissent became str ik
ingly pronounced in A.K. Kraipak v. Ullioll of h ldia 36 . In thi s case the 
Supreme Court held tha t though the action of i11aking selecti on for govern
ment services is administra ti ve, ye t the selec tio n committee is under a du ty 
to ac t judicially. The Court observed that the dividing line octween an admin 
istrati ve power and '1tla~ i -j u d ic i :l. l powe~ is quite th in and is being gradually 

AIR 1962 SC 12 17 : D lI"orJ:n N nth v . ITO. A tR 1966 SC 81; lAkhQl/pa/ v . UtliOIl oj 
India. AIR 1967 SC 1507: Ralllplir Uistillay v. Compan y Law BO:Jrd. (1 969) 2 sec 
774 : AIR 1970 SC 17!l9: I t/diml SIIS(l r IJlld Rejitlt'ril!J /.td. v. AII1T{1l'{lflii Sen'ire 
Co('p£,T(Jr i l'~ Sociery. (197(,) I see :;I S: AIR 1976 SC 77:i . 

:;0. 1964 .'\ C ,:0. 
31. QU01 cd in I l'lm J note 6. 
32. {bid. 

33. 196" AC ·10. 
).\ . lIoard of lI i~1I S('/t rwf. (J.P. ~' . GhrJtlsh)"(IIII. A IR 1962 SC 11 10. 
35. AIH 19;9 SC 107. 
36. ( 1969) 2 SCC 262, Alil 1970 SC 150. 
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obli teraled. J7 III D.K. Yadav v. 1.M.A. Indust ries Ltd.38 th e Supreme Court 
further observed that the distinction between quas i-j udic ial and administ ra · 
live action \vhich h ad become th in is now totall y ecli psed and obliterated . 
Proceeding a s tep fu rthe r the Su preme Court clearly he ld in Challdra Bhal'{lfl 
Boardillg lInd Lodging Bangalore v. State of Mysore39 that it is not ncceSS.1ry 
(0 class ify an ac tion of the adm inistrative authority as quasi-judic ial or ad 
ministrative becau se the admini strative authority is bound to follow the prin
c iples of natura l justice in any casco In this case, the question was whether 
the power to fix a min imum wage under the Mini mum \Vages Act is quasi
judicial or adl11i ni st rat ive,~ 

In I"diall Natiollal COlIgreJJ (I) v, Ilistitute of Social Welfare·tI , the 
Ap.:::x Coun once again defined tht,; meaning and attributes of a qlla s i ~judi c ial 

func tion. 111 th is case, the question \\as whether function of the Elec tion 
Commissio n to register a political party is quas i·jud icial or administrative? 
The Court hCld that the legal principle as to whe n an act of statutory authority 
would be quasi·judic ial act, is thOot where (a) a sta tutory authority empowered 
uoder" Statuto 10 do an act, (b) which would prejudic ially affect the subject, 
(c) although there is no li s or two contending parti es and the conlcst i :i 
b~1 ween til e autho rity and the subject, and (d) the statutory authority is re
quired to act jud ic ially under the statute, the decision or the authority sh:i1 1 
be quasi -judic ial. Th e Court furth er elaborated that where the law rcquire5 
Ih:1I an authority before arriving at a decis ion must make an enquiry, such 
a 1 t:~lL1ircment of law makes the aLlthority quas i·j udi cial authority. In other 
\viJrd s if authori ty is requi red to act according to rule s. its functions will bl! 
quasi -judicia1. The refore, i f the au thority has power to summon wi tnesses, 
('uforct: th (: ir 31lcndance, examine thcm on oath and req uirc5 discovay alld 
production of documents , i.ts functions will be quas i .judic i a1.~:! 

(3) l{ul c.a ppli ca ti on ac tion or ad minis trative ac tion.-Though the 
di stinctio n between quasi-j udic ial and admi ni s trati\'e action h ;..lS become 
blurrt!d , yet it does not mean th at thCTt! is no d istin ction between the IWo. 

If two pe rsons are \V'ea ring a simil ar co:!.!, it does not mean thai there is no 
diflerem.'t: between them. The d Ifference bctween qu:!.si-judic iOo1 and adm in
istrative action may !l0[ be of much practical consequence today but it mJY 
still be rel ev~lI11 i n d{;!tamining the measure of natural just ice 3ppli~abl;! in 
a given sinw.tion . 

:17. ,-\ K. };ra ipak \' . U,t iull of I"dict, ( t969) 2 sec 261: AI R 1970 SC 150. 
3:$ ( 199J ,:I sec 259. 
39 (1%9) J see 84 : A IR 1970 SC 20-'2 . 
40. St'" also Dil';s ;ollol FlJrC'lt Offiro, S!lI/liI Kltoi v. Ram SUlldt ; Sillgh, (t971) 3 sec 

86<, A tR 1973 se 205. 
' I. (2002) 5 see 6S5 . 
42 Stalt' l ~r MahartlJhtra .... MI, Drsn i, (2002) 2 see 31 S, 
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In A. K. Kraipak v. Ullion of II/dia.! ), the Coun waS" of the view that 
in order to determine whether {he ac tio n of the adminis trati ve autho rity is 
quasi-judicial or administrative. onc has to sec the nature of power conferred, 
to who m power is g iven, the framework within wh ich power is conferred 
and the consequences. In Stale of A P. v. S. M. K. Parasurama Guruku(44, 
replying to the question whether the power of the government to appoint 
trustt:es under Sectio n 15 of the A. P. Charitable and H indu Religious In
stitutions and Endo wments Act, 1966 is quasi-judic ial or adminislrati ve. the 
court ,held the funct io n as admin ist rat ive and laid down tha t if there is lis 
between the parties. and the opinion is to be. formed on objec ti ve sal isfac tion, 
the action is qu as i-jud ic ial, o therwise administ rative. In the same manner in 
Goril/db/wi Gordlrallbhai Pm !!1 v. Gillam Abbas Mulla A llibhQ/'4j , the court 
came (0 the concl usion that since there is nothi ng in the Act to show that 
the Collector has to ac t judiciall y o r in conformity w ith the recogni sed jud i
c ial norms and as there is al so nothing requ iring the Collec tor to determine 
questions affec ti ng the right o f any party, the functio n o f the Collector in 
giving o r withholdi ng permiss io n o f transfe r of land to a non-agriculturi st 
under Section 63(1) of the Bo mbay Tenancy and A g ricultural Lands Act, 
1947 is adm inis trative. The Delhi H igh Cau.rl applying the same parameters 
held that the function of the Company Law Board gran ting 3lJthorit)' to 
shareholders to fil e a petition in the Hi gh Court is an administrative and not 
a quasi-judicial func ti o n :~6 Moving fonv'ard in the same d irection the Su
preme Coun further held that the fun ction of the Government under Sectio ns 
10. 12(5) and II -A to make or rcfuse a reference to th e Industrial Tribunal J7 
ilfld the power to grant or refuse a licence48 are administrati ve in nature. In 
fact . in some cases , an administrati ve au thority m ay determine questions of 
fac t before ar ri ving at a decis ion which may affect the rights of a person, 
even then such func tio n shall continue to be adm inistrat i.ve in character. In 
the 53 me manner if the autho rity is dicta ted by the policy and expediency, 
its func tio n will be adminis l r3ti ve:~9 

Therefore. administrative action is the res iduary ac tion which is neither 
legisJative nor judicial. It is concerned wi th the treat ment of a particular 
situation and is devo id of general ity. It has 110 procedural obl iga tions o f 
coHeeting ev idence ~nd weighing argument. It is based 'on subjec tive satis
factio n whac dec ision is based on policy and expediency. It docs not decide 

. .0. (1969) 2 sec 262: AIR 1970 SC 150. 
4.1. ( 1973) '2 sec 232: AIR 1973 se 2237. 
45. (1977 ) 3 sec 179: AIR 1977 SC 10 19 . 
.lG. Kr isfltJa TileS & Polft'fjr's (P) Ltd . v . Compol l)" La ..... Board, ILR ( 1979) 1 Dd 435. pt'f 

V.S. D<!shpl ndl!. C .J . 
-Ii . RllIII Avtnr Sharma v. Stale' oj Ifaryrllla, ( 1985) 3 sec 1S9: A IR 1985 SC 9 15. 
" S. Stall' "Jli.l'. ,'. R(:ja Ram iai)'wal, (1985) 3 see 131 : AIR 1985 se 1108. 
,1t) . Indiall N,uiollc/ ConguJS (I) v. /ns: irl/lt' oj Social Wr/fa 'r!. (2002) 5 sec 685 . 
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a r igh t though it may affeCI a r ight. However, it docs no t mea n tha t the 
principles o f natura l jus tice C(in be ignored completely whe n the a uthor ity 
is e xcrc is ing "admmistrative po wers ". Unless the statute pro vides o therwi se, 
a m inimu m o f the princ iples o f na tural justice must always be observed 
depe nd ing on the fac t s itua tion o f eac h case. Thi s requirement to follo w a 
mi nimum of the pri nciples o f I1~Hura l justice impose a dUI)' on the ad m inistrat ion -
tha t w hile taking " :idmi ll islrati ve ac tio n" the authority JJ1ust ac t " fai rly" ,50 

No exhausti ve list of suc h acti o ns m ay be drawn ; however. a few may 
be no ted fo r the sake of clarity: 

( I) Issuing direc tio ns to subord inate o ffi ce rs not ha ving th e force u f 
law.51 

(2) M aking a refere nce to a"ribuna l for adj ud ica ti on under the Ind ustri <.lJ 
D isputes A c t. !i::! 

(3) Internme nt. ex tt:rn ment and de portation.53 

(4) Granting or wi thho ld ing sanction 10 file a :,uit under Sec tion 55(2) 
uf the ~I uslim \Yokf Ac t, 1954." 

(5) Granting or withhold ing sallc !ion by the Advocate·Ge ne ra l und(" r 
Section 92 of the Civil Pro.:edure Code. 55 

(6) Fact- find ing ac tion.'· 

(7) Req uisi tion, acquis ition and allo tmcnt. ·<i7 

(8) Ente ring names in the surve ill ance register of the po li ce.58 

(9) Power of the C hancellor under the U.P. S tate Un ivers iti es Ac t, 1973 
to take dec is ion o n the recommcnd:lt io n o f the se lec tion com mittee 
in case of d isag rt:e mc nt of the Excc utive Counci l with s lic h recom · 
mcnd3tion.59 

( J 0) Functions of a se lec tio n committee .GO 

( ! 1) Dec ision to extend time for a nti · dum ping in\·l!sttga tion.61 

50. Sn Juslice Tha kJ .. ]f, C. K.: F rom IJa:y to Ac/ J fld:";all'j to Dllry ft) Ar l Fa i r ly , (2 DO:-) 
4See (J ) t . 

51. Nng.uaj,lII \' . Sl(llf' tlf M.\·ltJrt' . A IR 1966 SC 19-1 2. 
52 . State oj M.1dras \I c. P. Sarlllhy, A IR 1953 SC 53. 

:.. .s:t GC'pn!nll .... Stare nf ,\ /adras. A IR 1950 SC 27 . 
5-1 . Abdul Knsilll \'. ,\fulul . f)a ..... ood , AIR 196 1 Mad 2-1 .1 . 
55 . .'1. K. n hasJ..a,' \'. Ad\'o("(IIt' ·CeIlCTal, A IR 1962 Ker 90. 
56. Naraya!/lul ... . M i.Hl)·, A IR 196 1 SC 29. 
57. P r(H";I/('t' of IJIIII/bl1,f Y. KlilH/iddns Ad)'lll/ i , AIR 1950 SC 222. 
58. Malak Sill~h v . SIiHl.' c,j hllijab 0: JltJryatla , ( 198 1) 1 sec 4:20. AIR 198 1 SC ?GO 
59. Nu lima M isra v. lIarillder Kaur Pa intal. ( 1990) '2 see 746. 
60. :\'a!iollal 11l.\·ti lU fC of M enta l lien /til and "'(' luo ·Sciences v. K. K:l rYflIla l?(wl(l:l ( Dr ), 

t 992 Supp (2) sec 43 t. 
61. D<!.I" igll<llr d ' \ lI lhori t)' (AMi·D/I /J/pi,l !] Direr/orm.: ) Y . lIaldor Topmc IVS, (2000) 6 sec 

616. 
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Administra tive ac tion IllJY be s tatutory, having the force of law, or no n
s tatuto ry. devuid of such legal force. The bulk o f the administrat ive aCtion 
is s ta tu tory because a sta tu te o r the Con sli tJJtion gives it a legal force but 
in some cases it may be non-sta tutory , s uch as issuing direcli('l1s to subor
din:.ttl!s not having the for~e of law, but its viola tion may be visited with 
discip linary ac (i on.6~ Though by and large admini strative ac tion is discre
tio nary and is based on subjective satisfaction, however, the administrative 
a uthority must act fairly, impartially a nd reasonably. 

(4) l\1inisterial action.-A fu rthe r distillate of administrative ac tion is 
mi nis tc: ri ai action . Ministeri al ac tion is th at ac tion of the admin ist rative 
agency w hich is taken as a matter of duly imposed upon il by the law devoid 
of ilny discn:tion or judgmenl. Therefore , a mini sterial actio n involves the 
p~rf0rmance or a definite duty in respect of which there is no choice. Col
lect ion of revenue may be one such m inisterial ac tion. Furthennore, if the 
s tatute requ ires th at the agency shall open a bank account in a particular 
bank or shall prepJrl! the annual repor~ (Q be placed on the table of the 
ministe r. such actions of opening of the bank account and the preparation 
of the annual report shall be classified as m inisterial. However, the area of 
slIL·h action is highly limit-::d because any efficient discharge of a govern
me nta l fun~tion prt!suppose:; at least some di scretion vested in the adminis
trative authority . Gordon classi ties the fu nctions of administrative authorities 
iOlD jLJcli cial and non-judicial. Judicial func tio ns involve the decis ion of rights 
and l iabi lit ies so that ill! ill yestigatio n and applicatio n of fi xed legal sta ndard s 
was J. mater ial p~Ht of the functions. Non-judic ial functions are further 
dividt:d in to admini strative and mi nisterial func tions. Ministeria l funct io ns 
arc: ext"rc ised by laking act ive, often coe rci ve measures, and admi nistrati ve 
flln .: tions by me ting o ut policy and expediency with unfette red disc re tio n. 
\Vhen an :tdministrati vc agen;;y is acting ministeri:.Illy it has no power to 
consu ll its 0\1,.' 11 wishes but when it is acting admin istratively its s ta ndards 
arc: subjec tiye and it foll ows its own wishes .63 

til) . AD~nNISTRA TrVE INSTRUCTIONS 

Subject to the: provision s of the Constitut ion, the exec utive power of the 
Union and th e Slates extt:.nds to a ll malters in respect of which Parliament 
o r St;ut': It:.gis laturcs have power to m:tke I:t ws.6-l- The executive power in
.. . . ,ci ,,: ,:; l~.::" th t h i.' (~ 'f crmin;lli0n of pu lic y 350 wt:!11 as carrying it into execut ion. 
Th us the power tu issue instructions fl ow fro m the general executive power 
of the Jdmin i str~ttion : 

In any inh!nSIVl: form o f governme nt the desirabil ity and efficacy of 
adrninis trJtive instructiun:; issued by the superior administrative authorities 

62 . Ramal! and Hamau LuI. v. Stalc of Madras, AIR 1959 SC 69-1 . Sa A. K. Kra ipak v. 
Un ion of Illdia, (t%9) 2 sec 262: AIR 1970 SC 150. 

6) . D.M. Gordon: AdminiJlrlll;lc TriL'/Uwls alld Ilu COl/ rh·, (1933) 49 LQR 94 . 419. 
64 . . -\rt icks 73 and 162 of Ih, Constitution of India . 
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to their subordinates canllo t be o veremphasised . 'Ad m inistrative instruc tion' 
is 3. most effi cac ious technique for achieving some k ind of uniformity in 
admi nistrat ive d iscretio n, and to manipubte in an area which is new and 
dynam ic . T hese instructio ns al so gi\'c :l. des ir~d flex ibi li ty to Ihe admin is tra
tion devo id o f the techn icaliti es of the rule-making process. 

Admi nistrat ive instructions may be spec ifi c o r genera l and di rec tory o r -
Il"landato ry. \Vh at kind o f instructio n it is depe nd s la rge ly o n the prov isions 
o f the sta tute \',:h ich authori ses the ad ministrati ve age nc ), (0 issue instructions. 
The instruc tio ns which arc ge nera lly issued not unde r any statutory authority 
but under the gene ra l power of adm ini strat io n are co nsidered as directo ry, 
and he nce are unenforceable, not having the force o f law. In Fem mldez v. 
Stare of Mysore65, the coun held the Myso re P\VD Code of Instructio ns as 
not having the force of la ,'.' because thi s is issued u nder no s tatu tory ~lUthorit y 
but in exercise o f ge neral adm ini strati ve po wer. H o wever, though the vio l
ati ons o f such instruc tions rn a)' no t be enforceab le in a COUrl o f Ja w, yl.:t 

their vio la tion may expose the off icer concerned to di sc iplinary acti on. Th~ 

dete rmi natio n o f statutory o r non-statutory source of ad m inistra tive dir~c t io n 

is a com plex q uestio n.66 

Eve n in tho se s it ua tiQns where adminis trat ive ins truc tions have a st'-Il ll 
to ry source, the ir b indi ng charac ter depends o n mulr iplc filCfors. In Rw,'wlI 

and Rall/QII Lrd. v. Sta le of MWJraS67 , the Supreme Co urt ca me to the con
c lusion th at the adminis trative in structi o ns, despite the ir issuance under 
Scclion 43-A o f Ihe M Olor Vehic les ACI, 1939 , do nOI have Ihe force or 
b w. HO\I,>'cvcr, anm her dec ision of the Supreme C ou rt in Jagjir Singh v. 
S tale of PWljab68 se ts the pace in a new direc tion. In this case, the State 
Governme nt requested the Pu njab P ubli c Se n 'ice Com m ission to select and 
recomme nd six cand id ates fo r fi ll ing six vacanc ies in the Punjab C ivil Ser
vices (Exec u tive Branch). A competit ive exa min atio n was held and the 
appeliJ nt , who was a member of a Scheduled Caste. secured th ird positio n 
among the Schedu led Caste candidates. Since onl y 20 pe r ce nt of the rese[\cd 
q uota was 3vai 13blc, th e f irs t two stlc~ess ful candid:.llcs were issued appui nt
men t letters. Later o n, one o f the candida tes was selected in the lAS and he 
resigned. S ince the appe ll ant was nex t in merit o n the se lec tion list, he ap
pli ed to the go vernment for appointme nt in the vaca ncy. Thi s ch im was 
based on the State Government's instruc tions conta ined in a c irc ular. The 

65. AIR 1967 ~e 1753 . 
~. I. N. SakSt' fl a v . Slate o/ M P., A IR 1967 SC 126-l; Kll lllnri Regina v . 5104.11.£ Srhvul. 

""e'o (1972) 4 sec ISS, AI R 197 1 se 1920. 
67. AIR 1959 se 694. 
68 ( 1978) 2 see 196 . See also Jayam ila / A mr ilia / SJwdh a" v . F.N. Raila , AIR I % -l SC 

6-l 8; £ lfumQII Lill t's Ltd . v, C. I.T. U ri .• Wt'S( 8t!II !ja l. Calculltl. ( 1972) -l sec 474 ' AIR 
1972. SC 524; In d ia ll Airlillt's Corpl/ . V. Sukhdt'o Rn i. ( 197 1) 2 see 192: ;\ IK 197 1 se 
18.2 8. 
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claim was rejected by the government and a petition filed in the High Court 
was di smissed. The Supreme Court, allowing the appeal, he ld that the gov
e rnment instructions not o nly deprecate the exist ing practice of including the 
resultan t vacancy in the normal pool but go on to lay down in unmistakable 
terms that if the services of a government servant belonging to SC or ST 
are temlinatcd, the resulti ng vacancy should not be included in the normal 
pool but should be filled up o n an ad hoc basis from the candidates belonging 
to those categories. In the face of these c lear instruc tions, nothing contrary 
from the State Government can be accepted. T he thrust of the case is that 
if the adm inistrat ive instructions do not run counte r to the statutory rules, 
they are bindi ng and the ir violation can be enjoined through a court of law . 
Undoubtedly, the government in exercise of its executi ve authority cannot 
supersede a sta tutory rule o r regulation but it can certainly effectuate the 
purpose of a regu·lat io n by 5upplemenring it.69 

The law relating to the s tatutory status and the enforceabil ity of admin
ist rat ive instructions or directions is in a hi ghly nebulous s tate because the 
approach of the courts has so far been residual and variegated. Judicial mean
derings in this area of high legal visibility is scathing. Three decisions of 
the Supreme Court clearly depict court legerdemain. In V. T. Khall zode v.· 
Resen.'e Bank of I" dia 70, the question before the court was whether the staff 
regulat ions issued by the Reserve Bank of India fixing the basis of senior ity 
of its employees could be modified by a mere circular issued by it later on. 
The court reiterated the well -sett led proposition that administrative instruc
tions, which by their very nature do not have s tatutory force. cannot modify 
statutory rules and regul ations, and held that si nce the staff regulatio ns \\'ere 
not issued undcr Sect io n 58 of th e Reserve Dank of India Act , 1934 they 
were not rules bUl merely administrative directions which could be amended 
by any admi nistrat ive circular. 

However, a different position was taken by the court in Amitabh Shri 
vastava v. State of M.p.7I, where ·the court allowed the enfo rceability of 
administrative instructions even in view of the fac t th at they modi fied statu
tory rules. In this case the State Government had prescribed certain qualifying 
marks by statutory rules for admi ssion to medical co lleges in the State. The 
petitioner did not q ualify for adm ission on the bas'is of these rules. Sub
sequently the qualifying percentage .of marks was lowered by an executive 
order, on the basis o f which the petitioner became eligible fo r admission. 
The Supreme Court a llowed admission to the petitioner by enforcing an 
administrative instruction as against the rules. The o nly justification which 
the court found for its ruling appears to be that the government did not 

69. GUTdial Singh Fijji II . Slare of Pu.njab. (1979) 2 see 3fj8: AIR 1979 se 1622. 
70 . . (t982) 2 see 7, AIR 1982 se'9l7. 
71. (t982) t see 514, AIR 1982 se 827. 



... 

54 Anatomy of Administrative Action r Chap. 

object to the enforceability o f an administrati ve direction at the ins tance o f 
a n individual. I lowe vcr. in decisions the Supreme Court held that exclusive 
instructio ns ca n supple ment a statute o r cover a rCJS to which the s tatute docs 
no t ex tend. But th ey (al1nol run co ntrary to stJWlory prov is ions o r whittle 
dow n their cffcc l. 71 

Bishambhar Dayal Chandra A10hnn v. StoIc (If '-I P,13 . is yet another 
case in th e se ries which involved th e question \',:h~lher the fu ndamenta l ri ghts 
could be curta iled by an administrat ive instruction. In this case the S tate of 
Uttar Pradesh had issued the U .P . Foodgrains Dealers (Licensing and R e
str ic ti on o f HO:1fd in g) Order. 1976 under the Essenti al Commodities Act. 
1955 wh ic h prov ided fo r Ihe licens ing of Irade in foodgraills. The V .P. 
Foodgra ins (procuremenl and Regulalion of Trade) Order. 1978 further pro 
vided for the permitted !' toc k qu antity and search :mcl se izurc. It m ay be 
noted that none of th ese o rders provided for any restriction on the intra·State 
or inter·State movement of food grains. However, by a teleprinte r message 
sent by the Sec retary to the government to the regional food controllers 
inte r· district moveme nt o f foodgrains was prohibi ted e xcept with thc per
mi ss ion of the compete nt autho rity. \Vheat bc long in~ HI \ ;lr ious petitione rs 
was sei zed wh ich was being transported in vio lation of this teleprinter mess-
age. Th is case involved a co ns titutional question relating to the e nfo rceability 
of administrative instructions in the face o f the ir constraints on fund a m en tal 
rights of the peoplc. lns tcad of deciding thc ques tion whether the ins truc tions 
conveyed through the telepr inter had the force of Ia\,-' . the CO lirl sta rted evalu
ating the reasonable ness of these restrictions 0 11 the exerc ise of fundamental 
righl cOnlained in Arliclcs 19(1 )(g) a nd 30 1. II is well cSlabli shed thaI Ihe 
S tate cannol in te rfere with the free exerc ise o f the fundamental rig ht of the 
people without the a uthority o f law. In this situJtion neither the Act nor the 
(wo o rders contai ned anything \\, .. h ic h autho ri zed the governme nt to im pose 
restric tions on the free movement o f foodgrains. Instead of facing the legal 
problem square ly wi(h the intentio n of de veloping substanti ve parameters o f 
law. the court evaded the who le issue say ing. "their remedy lies in a suit 
fo r d arc: _" , ., _ ."" -

Th e admi ni s tr:uive \:r:-ec ti\ .,.l i -ued by a b0dy incr):-por:l. led under a 
!:. t:t :.:..:: .: . . .. . : t..~·w_ . . .... I ' ..... , .. . ........ I .::: . ... :...: : ...... , ) 

provis io ns . At bes t these may be compared with the art ic les of assoc iation 
of a company wh ich have 110 fo rce o f law,15 

72. Sln/t of M.P. v. G.S. Oaf[ and Flour Mills. 1992 Su pp ( 1) sec 150: C L Yuma v. 
Stale of M.P., 1989 Supp (2) see 4 37. 

73. ( 1982) I see 39: AIR 1982 se 33. 
74. Su S.N. hin: l.Lga / Status of Arlministrntiw Dirt' rtimlf~Tllrre Ramt Co St'S add 10 

I h ~ Confusion. 2.1 l1 Ll 126 (1 982). 

75 . Cooptrlltiw: Hllllk Uri. ~'. AddiriOlln /lnduSlrin/ Tri lJllllnf. Alli/ll ro Prnrit'J/J , (1969) 2 sec 
-1 3: AIR 1970 SC 2.1 5. 
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Even if administrative instructions have no force of law but if these afC 

co nsistently followed for a long ti me government cannot depart from it at 
its own sweet will without rational justification because this would be a clear 
violation of Articles 14 and 16 of the Constitution.'6 

However, no spec ific instructions ca'1. be issued to any adminis lrativc 
authority exercising quas i-judicial power o r any othe r statutory power, laying 
down the manner in which thi ~ power is to be exercised. It has always been 
co nsidered as an interference in the independent exercise of power by th e 
agency and also is against the principles o f administrative due process.71 

If administrative instructions are intended to make a representation to 
the people then anyone who acts on the representation can hold the agency 
bound by it on the ground of equitable estoppeL" 

Even if the administrat ive instruction is binding the effec t of its; non
compliance on the legality of the decisio n wo uld depend on the fact sit uation. 
Therefore, administrative instruction to obtain prio r permission of govern
ment for making an award under the Land Acquisit ion Ac t if the value 
exceeds Rs 20,000 per acre though binding but held that violation thereo f 
does not constitute an infirmity in the acqui sitio n o f land it se l f.1~ 

In Unioll of India v. Charm!)it S. GillSD, summarised the law th us: 

1. Notes and admini stra ti ve instructi on issued in the absence of any 
statutory authority has n O force of law, nor can su pplement any 
provision o f law, Act. or rule and regulation . 

2 . By administrative inst ructions government has power to fi ll up gaps 
in the rules if the rul es are s il ent on the subject and are not incoll
sistent with the exi sting rules. 

3. If adm inistrative instruc tions are not refe rable to any sta tutory auth
ori ty they cannot have the effec t o f taking away rights \·csted in 
the person governed by the Act. 

(C) ADMI:>ISTRA T1VE DISCRF.T10:-; 

Di sc retion in layman's language mean s choos ing from amongs t the 
various avai lable alternati ves without refe rence to any predetcrmi ned t: ritc
rion. no matter ho w fanciful that cho ice may be . A person wriling hi s will 
has such discretion to dispose of his property in any manner, no matter how 
arbitrary or fan ciful it may be. But the te rm "di scretion' when qualified by 

76. Amnrjir S i,lg" Ahillwa!ia (Dr) \". S/ fl/~ oj PIUljab. ( 1975) :I sec 503. 
77. Rajngnp% Nnidu v. Sin/( Transpurt t1 ppdJ(l ft' Triblllwi . AIR 196.1 SC 1573: Sri Nalllll 

\fUaJ Sen·icc v. Road Tra/fir Buard . AtR 19-18 Mad 400. 
78. Union of II ldin v . Anglo A/gllall A g~lIcit!s. AIR 1968 SC 718. St!c h in: P RI"OPLF.S 01-' 

AO)'II S ISTRATIVE LA W. pp. 49.1 ·505 (1973) . 
79. COflu fo r. Ongo lt." v. Norm Vt fll:al t'.th'arlu, ( 1996) 7 sec 150. 
80. (2000) 5 see 742. 

. ,-. 
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the word 'adminis trative' has somc .. vhat different overtones. 'Discretio n' in 
this sense means choosing. from amongst the various :\\"ailablc Jltcrnatl\'cs 
but \"'jth reference to the rules of rcaso n and justi ce and nOI ac.:cordi ng (0 
personal \vhirns. Such exercise is nO[ to be arb it rary. vag ue and f4l nc iful. but 
legal and reg ular. 8 ! For Coke once sai d that di screti on is a :-.cicncc o r un
de rstanding to discern between fal s ity and truth. be tween ri l:;h l and w rong. 
and not to do according to will and pr ivate <1ffcClio n. 

The problem of admini sl r;lI i \"(! di scretio n is complex. It is [rue that in 
any intcnsi\'c,,; form o f government, the government cannot function w ilhout 
the exerc ise of some disc retion by the offic ials. h is necessary not only fo r 
the ind ividllal isation o f the adm in is trative power but al so because it is hu
manly imposs ible 10 lay down a rule for every conceivable eventuality in 
the complex art of modern go\'ern mcnt. But it is equally true that abso lu tc 
discretion is a ruthless m:1stc r. It is morc destruc tivc of freedom than any 
o f ma n' s other inventions.82 Therefo re, there has been a constant conflic t 
be tween Ihe cla ims of the admini strati o n to an absolute diS<.:retion and the 
cl aims of subjects 10 a reasonable exerc ise of il. Di scretionary power by 
itsel f is not pure evil but gives Illllch roo m fo r mi suse. Therefore, remedy 
lies in ti g htening the procedure and not in abol ishing the po wer itse lf. 

There is no set pattern of con ferrin g di sc retion o n an administrative 
office r. M odern draft ing technique uses the words 'adequOlle', 'Oldvisablc', 
. appropriate', 'beneficial', 'competent', ·convenient', 'detrimental', 'expedi
ent', 'equitable', 'reputable', 'safe', 'sufficient', 'wholesomc', 'deem fit ', 
'prejudicial to safelY and security' , ' satisfaction', 'belief', 'effic ien t' , 'public 
purpose'. etc . o r their opposites. It is true th at with the exercise of discretion 
o n :1 case- to-case basis , these vague ge neralizOltions arc reduced in to mo re 
spec ific moulds, yet the marg in of oscillation is lIever elimi nated. Thcreforc, 
the need for judicial correction of unreasonable exerdse of administ ra tive 
disc re ti on cannot be ovcrcmphasised.83 

Judicial Bchayiour and Adminis trative Discret io n in India 

Though courts in India have developed a few effectivc parameters for 
the proper exercise of di scretion, the co nspectus of judic ial behaviou r s till 
remains halting. variegated and residual. and lacks the activi sm pf the Ameri
can courts. Judi c ial control mechanism of administrative discret ion is 
exercised at twO stages: 

(1) Control at the stage of delegation of discretion ; 

(2) Control at the stage of the exercise of disc retion. 

81. Sharp \J. Wnkt'jidd, 189 1 AC 17). 
82. Justice Douglas in U.S \'. Wwrdufich , 3·12 US 98, 101 (193\). 
83. Freund: A OMIl\'ISTRATIVF- POWER OVER. PERSOS ASO PROPERTY. (1928), p. 7 1. List given 

lbo\'¢ has been rurther added 10. 
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( I ) Control at the stage of delegation of discretioll 

The cou rt exercises cont ro l over del egat ion of discre tionary powers 10 

the adm inistration by adjudicat ing upo n the consti tut ionali ty of the law under 
which such powe rs are delegated \l,'ith reference to the fundamental rights 
e nunc iated in Pan III of the Indian Constitutio n. Therefore. if the Jaw confers 
v3gue and wide discretionary power on any admini strati ve authority, it may 
be declared ultra vires Articl e 14, Article 19 and other prov isions of the 
Constitution. 

Nota ble instances: Administrative discretion and Article 14 

(i) State of West Bellgal v. Anwar Ali Sarkar84.-1n thi s case, in o rder 
' 0 speed up 'he !ri a l for cerlai n o ffences, Sccti on 5( I ) o f the West Bcngal 
Special Courts Act, 1950 conferred di scretion on the State Governmen t to 
refer any offence for !ri al by the Specia l COUrl , Since the proced ure before 
the Specia l Court was str ingent in comparison with that for norm al tri al s, 
the respondents asse rted its unconstitutio nal ity on the ground that it vio lates 
'he equali,y clause in Arlicle 14. The court he ld 'he law inva lid on the 
ground that the l;l se of vague expressions. like 'speedier tria l'. confers a wide 
discretio n o n the govern ment an~ can be a basis of unreasonilb le class ifica
tion. 

(ii) Sta te of P/llljab v, Khelll Challd" .-In ' his case, 'he 'ruck o f Sri 
Kh an Chand was requisitioned by 'he Distric ' Mag istra'e, Roh,ak for famine 
relief work. He challe nged the constitutionality of the East Punj ab Requisi. 
'ion o f M ovable Prope rty Ac', 1947, unde r which 'he ac, ion was take n, on 
the ground that it violates the provi sions o f Article 14 of the Constitu tio n. 
The court, upholding 'he conten,ion, he ld ,hat 'he Act con fers wide di scre
tio nary powers upo n author ities by no t laying down the guide lines fo r 
requisitio ning movable· property. Even the words "public purpose " are not 
used . Therefore , arbitrariness and power to discriminate arc writ large on 
'he face o f 'he Act and fall within 'he mischief which Article 14 seeks 'a 
prevent. It would be wrong to assume an e lement of judicial arrogance in 
the judicial, behaviour s triking down the s tatute. 

(iii) A"allo/,ar Lal 1I. Slate of Malzarashtra86.- ln this case and many 
othe rs, s igns of judicial humility or withdrawal in judicial behaviour on ac
count o f adm inistra tive convenience are s trikingly visi ble. ]n thi s case, 
Sectio n 187-A o f the Sea Customs Act gave wide discret ionary power to 
the authorities to either refer a case o f smuggled goods to a mag istrate o r 

84. A'R ' 952 SC 75. 
85. (1974) 1 see 549: AIR 1974 SC 543. Su M.P. Jain : Admillistratiw! Discretion and 

FUl1damt,lfal RiSllls, I JIll 247-8 (1958·59). 
86. ( 197 1) 2 sec 119: AIR 197 1 SC 1511. Su also Patlflafal Bjnjroj v. V,doll of India , 

AIR ~957 SC 397; ClJitralekha v. Slale of Mysor~ , AIR 1964 SC 1823. 



55 /\ /lotomy of Adminislratil'e Action [Chap. 

to look into the matter the m selves. T he court upheld the constitu tionali ty of 
the statute 0n the ground that a s th is di scretion is to be exerc ised by se ni or 
offi cers , that will s tand as a guarantee agai nst its mi suse. Thi s kind of j udic ia l 
beh:wi our aimed at preserving wide discretionary powers may ul timately end 
up in destroYing it. 

(j\') MOl/arch Infras tructure (P) Ltd. v, Comlllr., Uthasl/flgar MUlliciprr/ 
COIl'n . si.·_ In th is case, Municipal Corporation had invited tenders for ap
pointment of agents for the co llection of oc tro i. Ho wever, one of the 
e ligibi li ty condit io ns was de leted a ft er th e expiry of ti me for submi ssion of 
tenders but before o pening thereof. T hereafter. tender was awarded to o ne 
\I,'h o did no t fulfi l the d eleted condition. The Supreme Court he ld 3\\:ard of 
te nder arbi tra ry and d iscrim inatory. 

l'\o tablc ills ta n('cs: Adminis t ra t ive disc retion and Articl e 19 

J\n iclc 19 contai ns six freedom s [t he freedo m to acqu ire , hold and dis
pose of property-Art icle 19U) - ha s been deleted by thc Constitution 
(Forty-fourth Amendment) Ac tl. Th ese freedoms :He no t absolu te and arc 
subj cct to reasonable rcst ric lions, The coun s have :llways laken the view 
{hat the vesting o f wide di scretio nary pov,,1c r in th e :ldm in i ~tralivc authorities 
[Q c urtai l these freedo m s is unreasonable and hence ·uncons ti tut ional. 

(i ) Slate 0/ Bihar v. K. K. M i.rm".-ln elallse (6) of Scction 144, Cri mi
nal Procedure Code. the State Govern ment w3s given disc ret ionary powe r 
to ex tend the life of a n order passed by th e magist rate beyond the period of 
two mo~th s if it conside red it necessary for preventing danger to human life, 
health and safe ty or fo r preventing rio t or .:tn affray . The Supreme Court 
he ld cl ause (6) of Sec ti o n 144 ·unconstit utional as it inves ts the admin istrative 
authurity with blanket d iscre tiona ry power whic h is capable of be ing exer
cised arbitrarily, and he nce would amo unt to unreasonab le rest ric tio n on the 
exerc ise of freedom. 

(i i) Himat Lnl K. Shnh v. COlJlmr, of Police!l9.-Rulc 7 under Section 
44 o f the Bomo.:ty Police Ac t, 195 1 ga ve unguided d isc re tionary power to 
the Po li ce Com m issioner tO'grant or refuse permissiol) for any pub lic meet ing 
10 be held o n a public street. The Supreme Court struck down Rule 7 as 
bein g an unreasonable rest ricti o n on the exerc ise of a fundame ntal r igh t. 

(iii ) Stale 0/ Madras v. V. C . Ro\V<)(1 .- Secli on 15(2)(b ). Criminal Law 
A mendment Act, J908 as ame nded by tvlad ras /\ct. 1950 gave wid e. disc rc-

87. (2000) 5 sec 287, Src: :tl so M old. Ria:'l t! Ulmnn Carli v, Di.HI nnd Sl.'lSiu lI }udS" . 
(2000) 2 see 606 . 

88. ( 1969) 3 sec 337 : A IR 197 1 SC \ 667, S.:c al so Kllh'nj(z Ahmed Abbas II . U"iOllof 
h uj in. (1970) 2 sec 780: A I R 1971 Sc 48 1. . 

89 ( 1973) I sec 227 , A IR t 97) se R7. 
?G. AIR 1952 SC' 196 .sec :.1 1'0 1\(l1lJ(! ~ ri.dIlJnin" \. rrl.'f idf'nr , Oi.m i, t Bmud. A I R, 1952 

~bd 253 
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tionary powers to the Stale Government to declare any association as un
lawful. The court struck down Section 15(2)(b) as being unconstitutional 
because it a llows the admini strative authority to exercise thi s discretion on 
subjective satisfaction without pcrmitt if!g the grounds [ 0 be judicially tested. 

(iv) Srare oIM. P. v. Bharar Singh9l .-The M . P. Public Security Act, 
1959 in vested the District Magistrate or the State Government with wide 
discretio n, uncircumscribcd by procedural saftguards. to extern a person 
from any area and to intern him in any spec ified place if his activities were 
prej udicial to the security of State or maintenance of public order. The Su
preme Court held the relevant provision unconst itutional on the ground that 
it invests the government with such wide discre tio n without procedural safe
guards that a person co uld even be interned in a place which could render 
him a destitute \~..'ithout any mean s of li velihood. 

(v) Harakchand Ratallchalld Banthia v . Union of India92.-The Gold 
Control Act , 1968 invested admi ni stra tive authority with blanket di screti on
ary power to grant o r refuse licence to any deale r in gold ornaments. Though 
the Act had provided that such power was to be exercised with reference to 
the number of ex isting dealers, anticipated demand , suitabil ity o f the appli 
cant and public interest, the court struck down the law o n the ground that 
such vague expressions may result in the arbitrary exerc ise of power. 

(vi) Sta te of A1aharashtra v. Kamal S. Dlirgule93.-In thi s case the legis
lature had given the power to the competent authority to declare a land 
vacant and then to acquire it. The power had been given witho ut laying 
down any guidelines for the exercise of this discretion and no provision had 
been made o f any notice and hearing to the owner. Quashing .Sections 3(1) 
and 4 ( \ ) of the Land Acquisition Act, the Supreme Court held that because 
law co nfers arbi trary powers o n the government, hence it violates Article 14 
of the Constitution . The Court further observed that the fac t that the exercise 
of this power has been given to officers of high echelon makes no difference 
to the position and is not a palli ative to the prejudice which is inherent in 
the situat io n. 

In certain sit.uations. the statute though it does no t give discretionary 
power to the adm inistrative au thority to take actio n, may give discretionary 
power to frame rules and regulations affecting the rights of citizens. The 
bestowal of such a discretion can be controlled by the court on the ground 
of excess ive delegation.9oS This aspec t o f 'discretion' has been discussed In 
detail in the chapter on administrative rule-making. 

91. AIR 1967 SC 11 70. See also Sia le' oj M.P. 'Y . 'Baldeo Prasad. AIR 1961 SC 293. 
92. (1969) 2 see 166, AtR t970 se 237. 
93. ( t985) t see 234, AIR t985 se I t9. .• 
94 . Hnm.dard Dawal:halltl 'Y. Union of India, AIR 1960 SC 554. 
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(2) Control fit tire S((lge of the exercise of discretion 

Tn India. unlike the USA, there is no Admini strative Procedure Act pro
viding for judic ial revi e w on the exerc ise of admini strative discretion . 
Therefo re , the pO\ver of judic ial rev iew arises from the constitu tiona l con
fi gurat io n o f courts . Cou rts in India have always hel d the view th at 
j udge-proof discretion is a nega ti on of the rule of Jaw. Therefore. they have 
devel oped various fo rmulati ons to control the exerc ise of adm inistrat ive dis
cre tion . These fo rmulations may be conveniemly grouped inw two broad 
general izations : 

(i) That the authority is deemed no t to have exerci sed its discret ion at 
al l. 

(ii ) That the authority h3s no t exerci sed its discretion properly . 

These clauses ilre howeve r, not mutually exclu sive. T hey may overlap 
a nd il t times, run into each o ther. 

(i) That th e authority is deemed not to I!m'e exercised i/5 discretion nI 

all.- Und er this ca tegori satio n, courts exercise j ud ic ial contro l over admi n
is trati ve d isc /ct ion if the J.utho rity has cilh <;: r abdica ted its po wer o r has put 
fe tters on its exercise or the jurisdictiona l fac ts are .either non-ex iste nt o r 
have been wrongly determi ned. The a uthority in which discretion is vested 
can be co mpe lled to exercise it. but no t to .exe rc ise it in a particular manner. 

Pu rrnbpore Co. Ltd. \ .. Calle Comm r. of 8ihar95, is a no table case in 
po in t. Tn th is case the C:me Commi ssioner who had the pO\l.:er to reserve 
sugarcane arC3S for the respec tive s,ugar fac rori es . at the d ic ~~ltion o f the 
Chief Mini s ter, excluded 99 vi1l3gcs~6'~ ' lhe area reserved by him in favour 
o f the appellant-company. The court quashed th e exerc ise of d iscretion by 
the Cane Commissioner on the ground th at he abdicated his power by exer
c isi ng it at the dictation of some other autho rity ; the refore , it was deemed 
that the authority had not exerci sed its di sc retion at all. Thus the exerc ise 
of di scre tion o r in compl iance with inst ru c ti on s of some other pe rso n 
amounts to failure to exerc ise the disc re tio n a ltogether. It is immaterial th at 
the authority in ves ted with the di sc retio n itself sought the i nst ruc ti (~ms.96 

Ho \\.·cvcr. thi s does no t m e:!. n th ':H the adminis trat ive authori ty canno t 
frame broad polic ies fo r the exerci se of its disc retion. In SlIri Ral!lo Sugar 
" :J'lsrries Ltd. \" . S:nr·· orA . p.9'l. C" ~· · :'1? 1 cf ~:-'.' . . _ .: ' ¥ •• ,, ~ v ... cgu · 
ial ion , Supply and Purchase) Act, 196 1 gave powt: r to th e administ rati ve 
authority to exempt from payment of tax any new factory which has sub
sta ntillly expanded. Th·: r J ··e ;nm~:1: fr:-!.!7 . .:d a r olky £:-:1:; t:li'::;; cx t: mptio n 

95 . ( t969) 1 sec 308. AIR 1970 SC 1896. Su 3.l so Commr. of Pvfii e v. Gordhandlli 
8l1allji. AIR 1952 SC 16; Slate of PUlljab v. Suraj Parkash, AIR 1963 SC 507. 

96. Anirlldlls illgltji Karol/singil)i Jadt'j n v. St(li(' of Clljarat. (1995) 5 sec 302. 
9"/. ((97") t sec 53·1. AtR t974 se tJ" 5. 
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only to factories in the co-operative sector. The Sup~eme Court, negativing 
the conlf;ntion that the adoption of this policy has fettered the exercise of 
discretion, held that a body endowed with a statutory discretion may legit
imately adopt general rules or principles to guide itself in the exercise of its 
discretion provided such rules are not arbitrary and not opposed to the aims 
and objectives of the Act. The Court fun!)er remarked that by adopting such 
rules the agency must not disable itself from exercising genuine discretion 
in individual cases . Justice Mathew and Iustice Bhagwat i, however, gave a 
dissenting opin ion on the ground that the adoption of policy. as has been 
done in this case, predetermines the iss ue ,98 

(ii) That the GlI.lhority has 1101 exercised its discretioll properly.- Thi s 
is an all embracing formulation developed by courts in India to control the 
exercise of discre tion by the admi nistrati ve authority, Improper exercise of 
discretion includes everything which English courts include in 'unreaso nable' 
exercise of discretion and American courts illclude in 'arbitrary and capri~ 
ciOllS' exercise of discretion. Improper exercise of discretion includes such 
things as 'taking irrelevant considerations into account', 'acting for improper 
purpose', 'asking wrong questions', 'acting in bad fai th ', 'neglecting to take 
into consideration rc~evant fac tors' or 'actin g unreasonably'. 

In Indial! Rly. COIlSfntCrioll Co. v. Ajay KWIlar99 , elaborating the 1<1\\.' 

on this point, the Court held that in general, a discretion must be exercised 
only by the authority to which it is committed. The authority must genui nely 
address itself to the matter before it; it must not act under the dictates of 
another body or disable itself from exercising discretion in each individual 
case. In the purported exercise of discretion. it must nOt do, what it has been 
forbidden to do, nor mll st it do what it has not been authorised to do. It 
must act in good faith, must have regard to all relevant considerations and 
must not be influenced by irrelevant considerations, must not seck to promote 
pllrposes alien tc? the Jetter and spirit of the legislation that gives it power 
to act, and must not act arbitrarily or capriciously. The distinctive features 
of some recent cases signify the willingness of the Courts to scrutinize the 
factual basis on which disc retion has been exercised . One can classify these 
grounds of judicial control of administrati\'e discretion into ' illegality', 'ir
rational ity' and 'procedural impropriety'. To characteri ze an exercise of 
discretion as 'irraiional' the Court apply Wednesbury Test of Reasonableness 
and see whether discreti on is "so ou trageous" as to be in total defiance of 

98. Su D:ui's Introduction to M3thew: DE.'-ICX:RACY. EQuALITY A!\U f'REmo~l, pp. XLVIII -X LI X 
J.nd S.P. S:1the: Dil'cTeliol l (lnd Policy: A nof(' Of! Sliri Ramo Sugar /lIdllslrjes v. Sralt! 
of A.P. ; ·(1974) 1 sec 534: (197~) 16 JiLl 457 . See 31so UPSRTC v. ·Molld. Ismail, 
(l99t) 3 sec 239. 

99. (2003) 4 sec 579. 
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logic and moral standards . Exerc ise of discretio nary power can be se t as id l: 
if then! is manikst erro r in the e xerc ise of such pvwer.or th e:: excn.: islO! of 
such power is maniies tl y arb itrary or mala fide or unreasoJable . The deci~ i on 
could be of mJ ny c ho ices open to the authori ty. it is open (0 the au thori ty 
to exercis('! its cho ice and the Cou rt wou ld not subs titute its vi e. w. In this 
way Co urts h<lve wiJellcd the scope o f j ud icia l rev ie w of administrat ive 
di s~ r~( , u n restr icting the doc trine of immun ity frum jud ic ial re view to clas:<. 
of caSl::<. which rcla tt: to deployme nt of troups and ell te ring into international 
l rcJtie~ CIL'. 

Notab le Ins tances 

(t) Barium Chemicllhi Ltd. \'. Company Law Board1.-Th is case shows 
::1 defini te' orienta tion in the jud ic ial behaviour fo r an e ffec ti ve control of 
:!drninistr:ltive disc retion in India. In this case the Company Law I3(>:.Ird exer
c ising its powers under Sect ion 237 of the Companies Act, 1956 ordered an 
inv::sl ig:l!ion into the afLlirs o f U:u iulIl Ch<!m ica ts Ltd. U nde r Sectio n 237, 
the Board is 4'.Iurhorised to order inves tigation if in its op in. ion the business 
of Ihe company is be ing conductl.!d w ith intent 10 defraud its crcdirors Qr 
members. ctL., or the manageme nt of the company is gui lty of fraud, mis
ft!asance or other mi sconduc t, o r t h~ members. of the com pany hav~ not been 
g i v~n full in formation about the affa irs of th l: co:np:J. ny. Howc:ver, (he basis 
of the exercise of discretio n for orderir.g Invesligal iotl was that d ue to faulty 
plann ing the compJ ny inc urred a loss , as ;\ resu lt of which the value o f ihe 
sh:ucs had fall e n and many eminc:nt pl.':r sons had resignt"d from the Board 
of D irec tors . The court quashed thl:! o rda of the BO:lrd on the ground that 
the b.1sis of the exerc ise of d iscretion is cxt rant!ous tu (he fac tors me ntioned 
in Section 237 fo r such exerc ise of d iscretion. This case a rso s tand s for tb ~ 

pnJposilion Iha l me re e xecuti ve decbrat ion th ~H there was mJtai Ji fo r for
ming .1n opinion will not save th.: exercise of d iscrerion from j udic ial 
scruliny. 

(ii) .\1. A Rnshet?n v. St(ue of Keraln "!.- In this case, the Kcra l.:t Gov
ernment iss ued a notific.:ttion to prevent hi gh consumption of coir in 
mechanised indu stry because the; t radilio f! ~1 1 sector w:"' s starving. caus ing un
t:lIlployrnent. The main ground of ch:.l.\Iengc \~ as Ul.ll Ihae W 3.S no rt!3sonable 
basis for the exerc isl:! of th is d iscrl:t io rl . Th~ COLI rt observed : (i) \Vhc nc ver 
:l publi C' autho rity is in vested with the power to make a n o rde r whic h prejudi 
ciJ.lIy afie.:ts the- rights of an individu:I1, then. \\ h ~ltt:\·~r m 3)' be the n:lIure 
uf the power, \\' h atev~ r may be the procedure prescribeu and whatever may 
be rhe natu re o f the autho rity , the proceedi ngs () f the public authority must 

I. All{ 1%7 SC 295 St'''' :1150 Holdaj /II.hotrit'l~· S.D. Asarl\"al. (\9()f» \ sec 315: Ain 
1%9 SC 707. 

2 [ 197-1 ) 2 sec 637: AIR 197.$ SC 22-1 1). 
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be regulated by the analogy of rules govcming judic ial determination of 
disputed questio ns. (ii) Where powers are conferred On the executive auth· 
o rity based o n subjec ti ve sati sfaclion, the courts will not readily defer to Ihe 
condusiveness o f an executive authority ' s opinion as to the existence o f a 
malle r of law and .J'facl upon which the exerc ise o f power is predicated . (i ii) 
Admini strative de~ i s j on in exercise of powers even if confen'ed in 5ubjective 
terms is ( 0 b~ made in good faith based on re le vant considerations. The 
courts can enq uire whether a reasonable man could have come to the decision 
wi thout misdirecting himself on law and fact. The standard of reasonableness 
may range from the court's own opinio n of what is reasonable to the criterion 
of what a reasonable man might have decided. The coun s will fin d out 
whether cond itions precedent to the formi ng o f opinion have a factuai base. 
(iv) Wht:re reasonable conduct is expec ted, the c rite ri on (If reasonableness 
is not subjecti ve but objec ti ve. 

(iii) S. R. \fellkararamtlll v. Ul/iOIl of lndia3.-Th e appell ant , a Central 
Government offi cer, was prematurely re tired from service in 'publi~ interest' 
under Rule 56(i)(i) on all,ining the age of 50 years. Her co ntention was Ihal 
the government did not apply its mind 10 her service record and that in the 
fac ts and c irc umstances 'of the case the d iscre tio n vested under Rule 56(j){i) 
was not exercised for' furtherance of public imeres t and that the order was 
based on extraneous c irc umstances. The governmen t conceded that there W35 

nothing on record to justify the order. The S upreme Court , qu ashing the 
order of the government , held that if a discrcti on&ry po wer hls bee n exerc ised 
for an unauthorised purpose, it is generall y' immaterial whether its rtpository 
was ac ting in good faith or bad faith . An admini strati ve order based o n a 
reason or fac ts that do not ex2s t mU51 be held to be infected with an abuse 
of power. T he Court quoted with approval Lord Esher in Th2 Queell on the 
ProsecllIiolZ oj Richard ~\lestbrook v. Vestry of St. Pallcras4 : " I f people who 
have to exerc ise a public duty by exercisin g ~he ir di scre tion take into a.ccount 
matters whi ch the courts co nsider not to be proper for the guid ance o f their 
d isc retion, then in the eye o f the law they have no t exerc ised the ir di scre
tion." 

(i v) Rall/pllr Distillery Co. LJd. v. Compally L'l w Board5.-The Com
pany Law Board exerc ising wide discretionary power under Sectio n ~'26 of 
the Companies Act, 1956 in the matter o f renei.\'al o f a managing agency 
refused approval fo r the renewal to the m~naging agenls o f the R ampur 
Distillery. The reason given by the Board for its ac tio n re lated to th e P3.SI 

conduct of the managing agent. The Vivian Bose Enquiry Comm ission had 
found these managing agents guilry of gross mi sconduct during the year 

3. ( t919) 2 see 491: AIR t979 se 49. 
4. (1890) 24 QnD 375. 

, : 

5. (1969) 2 see 774: AIR 1970 se t 789. 
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1946.47 in re lati on to other compani~s . The Supreme Court, though it did 
no l find any fault in taki ng into consideration the past conduct, held the 
o rder bad, because !.he Board did not take into consideration the present ac ts 
which were very re levant fa~ tors in judging su itabi lity. 

(v) C. Saclal/GllcIa!! v. Slate of Kerala6.-The petitio ner challenged his 
detention o rder by the government on the ground of ma la 'fide exercise o f 
di sc retion. The facts were brought before the court to show that the Deputy 
Superintendent of Po lice (Civil S upplies Cell ) l11 ade a false report against 
the petitioner who was a whoJr-"'.a1e dea le r in kerosene in order to bene fit 
his rela tive in the same trade by elimin:lting the petitioner from the trade. 
In the absence of a counter-affidavit from the side of the government the 
court quashed the order. 

(vi) N. D. Sherry v. IJlrematio1lal A irport Allrhoriry'.-It is heJ.nening 
to see the law catching up with the vagarics o f the S late's dealings in the 
c .~erc i s l.: of its di sc retion. In this case the issue \I,/as thc award ing of a contrac t 
for running a second-class res taurant and two snack bars by the International 
Airport Autho rity. which is a statutory corpurat io n. T ht! tenders were invited 
from ' registered second -class hoteliers' and it was clearly stipulated that the 
acceptance of the: tender would rest with the. Airport Director whu \vou ld 
not bi nd himself 10 accept any tc nder and reserved (0 h imself the right to 
rejec t all or any o f thc tenders received wi thout ass igning any reason. The 
hi ghest tender was accepted . The only snJ.g W 3S that the (end~rc'T w :'.:. 11m a 
hote lier at all. A writ pctitio n was filed by a person who \vas himself neither 
a tenderer nor a hote lier. J Ls grievance was th:lI he was in the S:lme pos ition 
as the successful tenderer because if an essenti al condit ion could be ignored 
in the tenderer's case why not in the petitioner's? The S upreme Coun ac
cepted the plea o~ locus standi in challenging the administr.:nivc actio n. 
Justice P.N. 13h agwati, who del ivered the judgment o f the Court, held: 

( 1) Exerc ise of d isc rction is an inscpJrable part of sound adminis tra tion 
and, therefore, the Slate which is itself a crea ture of the Constit ution, 
cannot shed its li mitat io n at any t ime in an)' sphere of State activity. 

(2) It is a well -settled rule of administrati ve law that an execut ivc auth· 
ority mU 5t be rigorously held to the swndJrds by which it professes 
its ac tions ro be judged and it must scrupulo usly observe those 
standards o n p.:lin of invalidatio n of an act in violation o f them. 

(3) Ie is indeed unthinb.ble that in a democracy governed by the rule 
of law the exccu tive govern ment or any o f its o ffi cers should 
posst:ss arb itrary powers over the intacs ts of an individual. Every 
letion of the execut ive government must be: informed with rcason 

6 AIR 1966 SC 1925. S~'I' al so Ro\\ju v. S!(!I~' of;\ 1'., AIR \96·1 SC 96~. 
7. ( 1979) J sec 439: AIR 1979 sc l G2S . 
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and sho uld be free from arbitrariness. That is the very essence of 
the rule o f law and its bare m~nimal requirement. 

(4) The government canno t be permitted to say th at it wi ll give j obs 
o r enter into contracts or issue quotas o r licences only in favo ur of 
those havi ng grey hair o r belongi ng to a particular po litical party 
or professing a part icular re li gious faith. T he government is still the 
government when it acts in the maHer of granti ng largesse and it 
cannot ac t arbitrari ly_ It does not stand in the same positio n as a 
private individual. 

T hi s ca~e is not an altempt in j ud icializing the administra ti ve process 
but o nly re iterates th at the, exerc ise of d iscretion must not be arbitrary, fan
c iful and influenced by extraneous con sidera tio ns. In matte rs o f discretio n 
the c ho ice Illust be dictated by public interest and must not be unprincipled 
or unreasoned, 

It has been fir mly established that the disc retionary powers given to the 
governmental o r quasi·governmental authorities must be hedged by policy, 
standards, procedural safeguards o r guideli nes. fa iling \vhich the exercise o f 
d iscre tio n and its de legatio n may be quashed by the courts, T his pri nciple 
has been rei terated ·in many cases.s The courts have also insisted th at before 
the exerc ise of d iscret ion. the admini strat ive au thority mus t also fra me rules 
ror the proper exercise of the discre tion. Cou rts have emphasised that even 
the power of the President or the Governor to grant pardon and to suspend; 
remit or commute sentences or power of the C hief Minister to a llo t cement. 
p lots o r ho uses from discretionary q uota o r to make nominations to medical 
or engineer ing colleges must conform to this norm , The Himachal Pradesh 
H igh Court struck down the nom ination of three students to the State Med ical 
College made by Ih',. Chief Mini ster o ut o f his discre tionary quota fo r 1982 -
83. The main thrust of attack ' in a bunc h o f pet it ions chai!eng ing these 
nomi nations was that no guidelines have been prescri bed for the exerc ise of 
di scret io n and hence the power is uncanali sed and liable to be abused and 
may be subject to poli tical pulls and pressures. Quashing these nominations. 
the court emphasised that while the college prospc:.CIUS leaves nominatio ns 
to the d iscretion or the Chief M in ister, it has not prov ided any c lear policy 
or gu idelines wi lh reference to whi ch the C hief Minister was to exercise his 
d iscre tio n.9 However, it is not necessary th at the guide li nes must be ex rac ie 

8. R.N. \'erma \' . UtliOIl of illdia, (t 980) 3 sec 402: AIR 1980 se 146 1; RamakMyadt'I'I 
\ '. S/(I/<'. AIR 1980 Kant 182; SlIbmil Challdra \' . SlllIt' oj V. P. , (1980) 2 sec 32.l 
A IR 1980 se 800, Cilalldabhall v. S. K/lmar, A IR 1980 Darn 48; Stlll(' of Punjab \'. 
Gurdial SilJgh. ( 1980) 2 sec 47 1: AIR 1980 se 319: Accorm ialu General v . S 
/)lIrai.ol'{llll.1'. (198 1) -1 see 9): A IR 19S 1 se 7iB, 

9. I"dia ll E.lpn'u. r\o\'cl11b.:r 20. t982 , The Bench consisted o f Chief Ju sl ice V ,D. M isra 
JnJ Justic.: H.S. 111J\...ur , T wo o f tho: th ree nominees had :lppc:lred fo r the Pn:· Medicat 
T es t of the II. P. Univcrsity but fa ile d to q uali fy for admission . Thc Sup reme COUf[ not 
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ja und . It is ~uff1Cit:nt if g uidelines co uld be gathered on who lc::.o me rC;Jdill~ 
o f th e ~1: It U[ t: and rules. regulations, orders or nocificJl ions i ... su cd 1i1 t!rc
under. lo i\'c .. cnhckss in o rder 10 lIleet the I:hJlkngl! o f arbi tra riness l'k~l r 

a nd 11llcquiYOGII guide lines. c rilCri :l, rule or regulations !TI u::.1 bl! pl'i.: dCIl' r
mined and puhli shcd for the publ ic ::md 3Clio l1 should be w.kcn accordingly. 
Reason and jU~lice and no t arbitrariness must inform c\'ery exerci::.c of di s
cretion.11 In the same m anner when no guidel ines were prerJrcd for the 
')('[c( lio n nf .ka k rs of L.tir price shops anci the sL'1cc lion W:lS left ent ire ly 10 
the whims of the indi vidual officer holding imcn'iew the cou rt held th aI th e 
cXl:r~isc (I f sll~ h unbridled power is \'io IZl I; \' c o f Articlc 14 of th e. Constiw 
ti un.l ~ Thus wit hin the area o f administrati\'e discre tio n the courts ha\'e tri ed 
to Oy high the flag of Rule of La w wh ich aim s 3, ( the progressive diminution 
ut arbi!rall'h: ~S ill the exercise of public pO\\cr. 

Ne\"c lthckss the Supreme Court h ~l S lei tcratcd Ih;Jt the jud i( ia l invi gi
l;lt ;oll ('If administrative d ecisio n should nOt ('\tend :lS f:l r :I S reviewi ng the 
;\ctiolls Oil Ijl~ rit. III p, K{lJilillSfJlIl \', r, S, C, Co/h.'Xl! of Tee/llw/og),13, the 
('ou rl held Ih:H a Il igh Court tr:lnsgrl.!s!'Ics it!>. jurisdic tion under :'\ !"ti c le 226 
If il ClltL'IS upnn lilt.: Jllt.'rib of thc c(JJ\tro\"l'I~y b) cmb:l rJ...ing upon ;111 '-.'nqui ry 
intD the fJdS, 

E!auor~ ti llg the same princip le thc Apcx Court ill Air I lidia Uri. v, Co· 
•. .'hin 11,'{l.'rllluiunlll Airpu /'l Uti. t .l, obser\'cd tha t d(;c i ~ i o l1 - lllak i llg proc\..· ~s and 
nO! (!elision which is JIllt.: 1l3ble [U judic ial rc\ iew, In thi s ('; I :--t: Cochin In
ICIIl;l{tOllJ l :\irporl Authority wrotc Ietters!O c(!!wi n fi rms for quo tatio lls for 
ground hand ling ~e r v i ces. COlllbaua Aviat ion quoted higher o ffer and th us 
was I \~comlllcndcd by the Eva luation Committec. I lowcvcr. BO:J. rd of Direc
turs c.keided 10 nego tiate. \I,;ilh Air I ndi:l , be ing a public sector underlaking. 
After negOl iation it increased its offer ~md hence contract was :Iwa rdcd to 
,\ir I nd i~L Dt.·clin ing to interfere in the exercise of di scre tion of the authority, 
the Coun obse rved th:J.t Slate can choose its own methods o r \'ario lls fJ.ctars 
o f commerci al viab ility there fore, Ca liri should not interfere with the decision 
unless dire public inte rest so requires . The Court funhcr obsern~d th ~H e ven 
if some defec t is found in the decision mak ing process , the dec ision should 
not be interfered with unless it is unreasoJl:lblc , m:lla fiJc or arbit r,:'!ry ,:mcl 
o\'cr\\'helming public inte rest requires so. 

on ty upheld Ih!! dec is ion o f thc High Cou rt but al so di rec ted on JppL' al t h~ Un ion 
Go \ crnmcn t 3nd S tl t!! Go\crnmcnt th:\{ thcy muSI refrain from making such nomin ati ons 
\\i lhou l prop!!r guiddines . I I/diall Exprt'H. February 10, 1?8), 

10. MJ Sil'llni y, Stote of Kamafaka, (1995 ) 6 sec 289. 
I I. Ne ..... Pu.blic Schoff \', fIUD,.\, (1996) 5 see 510: (i(1jrnj SillS" \. , S rAT, ( J997) I sec 

650. 
11 , Y. 5""11'0(0 R(/o v. J. Varaiah, (1992) ) sec 63. 
lJ. ( 198 1) I sec 405 : AIR 19 8 1 SC 789. 

14. (2000) 2 sec 6 17. 
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The court has developed a kind of cas te·based hi e rarchic vicw of ad
ministrat ive responsibility when it presumes that 'high' authority is unlikely 
to lise its discretionary power injudiciously or arbitrarily. This presumption 
is certainl y conj ectural and hence not tenable. I:> Th is makes the judicial re
view of adm inistrati ve di scretio n marginal and feeble . However, even where 

~ th c COllrt would not loo k into exerc ise of discretiona ry po wer by a hi gh 
fun ctionary on merit it would certainly interfere if th e exercise of po\\,:er is 
arbit rary. mala fi de or in absolute di sregard of consti tutionali sm. Thus in 
Swaran Sillgh v. State of U. p.16 the Cou n remanded the case back to the 
Governor who had gra nted remiss ion of sentence in a s ituat ion when ad verse 
mate rial against the petit ioner was nOt brought to his no tice . The Apex Coun 
devia ted from its earlier view that there is a presumption against abuse of 
power vested in a high-ranking offi cia1. 17 Even the constitutionnl authorities 
cannot claim th at e ither there is no disc retion in the maller or the d iscret ion 
is unfettered .l s Discretionary powe r has to be exercised to advance the pur
pose for which the power has bee n given. 

In England , where Parli ament is supreme and can confe r any amou nt 
of di scretion on the admin istra tive authority, the CourLS have always held 
tha t the concept of ' unfettered di sc ret ion' is a constitutional blasphemy. 
Ucsides requ iring tha t the disc retion must be exe rc ised in conformi ty with 
the genera l policy of {he Act and for a proper purpose. CourlS insist on its 
'reasona ble' exercise . Thu s the judi cial control of 'ldm ini strative d islTcti on 
in En gland. USA :Jnd India converges on the same po in t despite d ivergent 
constiult ional stfll cturi zations. 

The decision of the House of the L ords in Padfi eld v. Mil/ ister of AS' 
ricIl it llre t9 lays dow n the pa ram? tcrs of jud i c i~1 cont rol of adm inistrat ive 
d iscre ti on in England . In thi s case under the statuto ry milk- ma~ke t ill g 

sc heme. the prices paid to milk producers in different areas arc fixed by the 
Milk Marketing Board \\.'h ich consists of representatives of the producers. 
The producers ncar the area of London complained that though they were 
in proximi ty of the London mnrket. yet the price paid d id not reflect the 
higher value of their milk. nnel requested the mini ster to refer the matter to 
tht:: Statutury Comm ittee for Compb iJl[ s. To direc t or no t to direc t a com
plaint In the comm ittee was th t:: sole di scre tion of the mi nister. The mini ster 
in t' .xercist! of his lInfell cred d iscretion re fused ( 0 direct the complaint. One 

15. 5,'" Up": l1Jra B.L.\ i . Dt' I'<'ioPIllc' IIf1 ill / lId'\1II .U miui.If((l (il c' Lnl\' in Pubti ..: Law In Ind iJ. 
( 193:!l ( Ed . A.G Nooran i), r. 150: 1\1 P. h in : C II \:<;GI"r. F"'CI'. OF A D.\ I I:->ISTRATIH. L \w 
I ...... I ...... DI -\ A :-> D A BRO ·\ !). \ 19S .:! ). p. :; I : 5101t' of J' lIl1j, , /' v . /J ta! CfI(lllri Ciwl Cltnlld & Co. 
(I9S J ) ~ sec 50 .' : AIR 19S j SC 7·D. 

1(i. ( 1'>% )-1 sec 75 . Sa a lso Sat/la! v. 5/(1/t' of !/CI,)all, 1. (2000) 5 sec 170 . 
17 .·\'·. · •• 11111(111/ ( i" II I'rn! \' . S. /)oJrai\l"ll11.\ . I It)S I ) -1 sec I) :; . 
I ~ . ,li/,il' SUSllr '[ limn' v . UVI. (1 1)97) I seC' -1-1.1 . 

19. 1%:\ AC 997 : I I96S ) I .. \ It ER m-f 
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of Ihl,: !"c:.ISl) lb gi\'en by Ihe ministry \\ ':15 th:ll the I nlnl~l~r \\lIldd be in a 
dlffiuJlt pl.}li liLal 1'\15 1110 11 If. de~pite the cOt1ll11itlcc'~ :In,:cpI.IIlCI.." of the COIl1 -
p laHit. the nllni~tcr Slll)ukl take no aC tIOn, The II Dus!.: of Lord~ held thaI th~ 
rn l ll i ~lt!r'~ reasons \\'cr..: ulls :lIi sf.:lctOry and hi s d<.:ci~iul1 \\':I~ lI nrc i.l so n ~l b l c. 

The purpoo.;e n( the Act \\:lS tha t every g e n u inc cumpbilll 1 1ll1~1 be forwarded 
to thl.! commi tTee :tnd anything contrary 10 Ih is woulLi rrU ~lr ate thaI pl!rpose. 

I? v, ,\!ctl'Opoliurll Police COII/llliuiollc r ex pnn{' f1IllcAhum:o is ;1J1Othc r 
~·1.I~~ic;!~ I."·,;t;' i i'k nfjL:dlcial ((\l1Iml of :tdminisl ral l \\! d l~(ll..'tH.l Il, IIkg;\! gam 
hlill!..! h:ld ill cJ'\!a~cd l'onsidL'rably in Londo n. but bc\:au~e (I f ~hnrtagc of ro l ic~ 

pc rs'Zmnd, the Pulice Commi ssio ner i~sued con fi d~n ti a l in~l rltc t io n s that thc 
nbse r\,;ltion o f gambling cluus \\' ~ s to ccasc. Th erc:lftcr. .:l po licy o f no t p ros· 
l'1.,tHing thesc c lubs w as adupted , M r Blackburn , a p r i\'~Hc indi\'idu;d ,' applicd 
1"l)r :1 \\ rit o f 1ll~lI1d:lmus IV d irec t the polict! to d o their duty ;"Ind enforce the 
la\\', Though the writ I:Jpscd bec;luse the Polit' e Commissioner revcrscd his 
p01icy, ~<.:t th <.: (\l llri held th:1I the discretion o f the police WJS not ~bso l ute 

:lfld ll lh,:llll ll iJ lIJuk In the ~C Il~C that no mcalh \\el' .... ;J \·ai b blt: for en forcing 

thi~ rlllty. 'I hl'lI!forc. 111 Llgl:tlld, the long <-IfIn uf the (.:\)url rca('he ~ OUI tn 
:ldrnin i ~l f;lti\'c d iscreti on it) COfTCI.'I ItS abuse i n the same manna iI~ it d ocs 
ill !nJ!:l :llld Ihe USA. 

In the USA. be:-.idc'l Ihe juJic ial rl:\'i e \\' (, I f admlni~ll~ili\'~ discretion 
'.\ hil.:h i:-. :1\ ;li lablc III the ·dul.' prucc~~ c lau se ' and tht.: r(,Il(,~ra l grant of con
.... li[LJII\1I1~1l j,: di ci:d po\\cr, tht: .. \dl1lin i~lr :,HI\'e PrlJ('edure Act, 19..+6, 111 Sectio n 
I U. prm'idcs thai the re\'ie\\' in g. I.· ourt sha ll 'hold unlJ",ful and set aside 
at~c lI L')' aClioll , findin gs and <.:onc!usiulls fuund to be :l rni lra ry, capr ic iou s, an 
:! husc uf di scrcli l llL or otherwi~e 11('1[ in :l c co rJanl"t~ wil h 1;\\\" This t.:ntail s 
tll.lt if adrni ni ~ lrati\t: di scretion IS <': ,'\crc lscd ~l rbilr:l!1iy or cJpriciolls ly. thc 

co urts would intervcnc, Section 10 also provides for :I dangerous cxcept lon 
to the ruk of judiCIal re\'it!\\' in cases' 'where ;:lgc:nc), ;ICllun is by la w com
m i Ited to age nt·y d iscretion·', I lowe\ er. CourtS ha \'C j Ilterpreted thi s except ion 
in :1 f1l3nn c r not 10 cover arbitra ry or capric ious eX<.:fL' i::.e of dis.c rc tio fl , In 
Cili::.ellS /0 Presen,'e O\'e!'/o/I Pa rk I lIc, v. \lolpe'2 l . the Secretary o f Trans· 
port 3tioll had aut ho rised the u ~e of federa l funds for the construction of a 
h igh"'Jy through the p ublic park , The s ta tu te g~\'e disc retion to the Secreta ry 
to allow slich a construct ion onty if a " fca~iblc .:1nd prudent·' a l! crrlJ.ti\'c 

r0 ute did not exist. The Supreme Court did not 'Kl'ept the contention of the 
Secrctary that the determinJtion o f ' fe asi ble and p rude nt' Jltcrn:iti \"c rout e 
is L'lHllllli tt ed to h is absolute disnet io n :l nd hence is no t subjec t to judic i:ll 
rev iew, Thl.! cou rt d id nol al low the e xceptio n to Section 10. Adminis trati\'c 
Pr~)C cdllf'c Ac t to reig n suprclllc. In the SJl1le l1unner, in flar/oll' \' . Col!ill s '2 ~ 

.~tl (Ic)('~):! QB 118' (1%3) tAI l cR 763. 

1, , : ~5 F ~J 19 ( 1970) 

~1 :;')7 US 159 (1970) 
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where the sta tute authorised the Secretary of Agriculture ' to prescribe s uch 
regulations as he may deem proper to carry out the provi sions of th is C hap
ter ' the court did not accept the contention that the contents of the regul a tion 
were committed to the absolu te discretion o f the Secretary which was no t 
subject to judicial review. 

In the USA, judic ial activi sm has entered the area of adminis trative 
di sc retion also and COUri S not on ly substitute the ir discretion (0 the discretio n 
of adm inistrative au thority but sometimes exercise discretion which is ves ted 
in an admi ni strative authority. In Borela Enterprises v, Depanmellt of Al
coholic Beverage COlltrol~ 3 , the agency revoked the liquor licencc becausc 
the li censee employed topless \vaitresses, T he agency excrc is! d its di sc re tio n 
on th e ground that the licensee's conduc t was co ntrary to public mora ls and 
mig ht lead to socially de le te rio Ll s co nduc t. The Californi a Supreme COllrt 

held the exerc ise o f d iscretion in valid on the ground that it is not a lega l 
exercise of discreti on covered withi n the requirement of the 'good cause' 
clause for revocation of licence. In the same manner in Ullited Slates v. 
Prof essiollal Air Traffic COll trollers' Orga" iz.atioIl2~ . the cour( o rdered the 
co ntro llers of air trafric to end a strike and re turn to work. The orde r o f th e 
co urt also laid down that the Federal Aviatio n Author ity (FAA) wi ll im pose 
no pe nalty of suspension or di smi ssal, no maHe r that the q uestion of di sc i· 
p li ne in case of strike was within the sole di scretion of thc FAA. 

In France, the ndministrati vc co urts exe rci se power of jud ic ia l re vi c \\' 
ove r ad minis trat ive ac tio n if the ad:11i r. ist rat i\'c ,hJ::IJrity abuses its d isc rl.! · 
tionar}, po wers, '1 he term 'abuse of power' inc ludes evcryth ing whi ch the 
te rm ' unrcasor1a1JI-:: c:u.:rc i ~c or po we r' inc ludes in En gbnd and arbitrary and 
capri c io us exerc ise of powe r includes in the U SA , From the abo ve analys is 
it becomes clear that though some disc retion is necessary to keep the gi ant 

, \vheels of ndrnini stra tion mov ing in thi s age of an intl.!nsive fo rm of gov· 
ernme nt , if the power is misuscd the arms of the COli rt are lo ng enough to 
reach it.25 

POI NTS FOrt J)lSCUSSIQ" 
(1) Is thcr~ any need k h 10 s tudy thc cla ss ifi cation o f adminiSirat ive ac ti on afk'r the 

Suprcme Court's decision in Kraipak caSt' ? 

(2) Pl.:lcc of admini sLIali\'e rlnllily in the consti tu tio na l strucluri zalion in India, E\'.:I tu· 
ali a n of jud icial beha viour, 

(3) o..: , irabilil), and effi cacy o f thc s tr.:lt ~'gy of administrati vc instructions 10 br i n~ uni · 
formit y in the area of adminis trativc di sc re ti on, 

(-1) Wh at possibk paranl('lcrs can lx dCI'I.: lo pc J to idc llti fy th e binding ch3.r:lCk' r o f 
adminisLIJti\'c instr uc ti ons 

23 , 8..1 Cal Rc ptt 113 (1970 ) 
2~ , 438 F 2d 79 (1970), 
25 . Mallt'ka Gandhi \' , Vl/iUl! ol ll1d iu , (19 78 ) I sec 2":8. 29..1 , ,\ IR 1978 SC 597 . 
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f~l :\dminis l rati\\.' Ul scH..' l ion h;";1 \:lluo.: o r il) 0\\ 11 i ll the (Olin o f inu i ,iJu.di/.IlItUl II I 
:IlJ 11linj~ l r ati \'o.: :Inion bU I il is :l ru lhkss rn::lS lcr l lso . Arc the norms clc\,('\o rl'J t-~ 

tho: ~LlUI" 10 h:gUI:II'" aUlI1iui sITJ II\,' drh'rCllOn ;I I the Mag..: o f lk l \'~:ali,)n :md th" 
CXl'r.: isc o f il ;Hk 'qU Jll' 10 "hmin:.th: :ldmimSLIJ II \": arbJtfa rlnl."SS? 
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Rule-making Power 
of the Administration 

(QlInsi-Iegislativc Action or Delegatcd Lcgislation) 

\Vith the growth of the admini strative process in the T wentieth Century, 
administrative rule·making or delegated legis lat io n has assumed tremendous 
proport ions and importance. Today the bulk of the law which governs people 
comes no~ from the legislature but from the chambers of adm inistrators. The 
faCI is thai the direct leg islation of Parliament is not complete. un less it is 
read with the help o f rules and regula tions framed the reunder; oth~rwise by 
itse lf it becomes misleading. 

The te rm de legated leg islation is difficult to define. H O\vc"cr, if 
defined. in a s imple way. delegated legislatio n refers to a ll law-making 
which takes place oLl ts ide the legislature and is genera lly expressed as rul;:: s. 
regulat ions, bye· laws, orders. schemes , direc tions or noti fi cations. etc. In 
other word s when an instrument of a legislat ive nature is made by an auth 
ority in exerc ise of po\ver delegated or confe rred by the legislature it is 
called subo rdin.:ttc legi slation or delegaled legi slati o n.1 Salmond defines 
delegated legisiJtion as " that which proceeds from any aU'thor ity other than 
the sovereign power and is. therefore , dependent fo r il s cont inued existence 
and validity on some superior or supreme auth ority".2 T he te rm de legated 
Icgislat'ion may be used in two senses : it may mean (i) exerc ise of 1i3\\, 
m:lking power by the administrative iHIthor it y d e legated to it by th e 

. legis lature. or (if) the ac tu al exerc ise of Jaw-making power itself in the 
form s of rules and regu lations. e tc.) 

(A) NEED FOR AIl~ II N ISTRATlVE RULE-~ IAKING 

Delegated leg islation is not ;1 new phenomenon. E\'er since the statutes 
came 10 be made by Parliament, delegated Icgisbtion al?o ca me to be lll i3dc 
by an authority to \\'hich the powcr was delegated by P.:uIiJmenr. Going 
bJck into hi story one can find the Statute of Procbm3tio n. 1539 under which 
Henry VIII was given extensivc powcrs to legislate by proclamations. Th is 
proves the faci that there was and will always be the need for delegated 
legislation. The ex igencies of the modem State. especiall y social and econ 
omic reforms, have given ri se to delegated legislation o n a large scale. so 

1. II ALSBURY' s L AWS OF .E:-OCLA:"O. 4th Edn ., Vol .. 1.1. pp. 9S t .. S~ . 

2. SJlmond: J URtSPRUDEr-.:CE. 121h Edn., p. 11 6 . 

3. St'I' hin and hin: AO:'U:-:tSTR ,\TIVE L\w. 1986. p. 2 6. 
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' - f~II /t··I I /(/ J.. ill ~ /'011 (' / of Ihe : \dl llllli If! Ill: , 'II 

111110..:11 :-.) [kl l .1 Ic .!"'I)[)J b k fC: lf ~: rl )C:!:l :1l1h) ll,t; thl: pc \)pk lil;1I til L", drL' I"':L' I !l :~ 

I ulcJ b: [he but L',lu,,:r;K: , J 

rhe Ind ian P.Jrh:!n1Clli c n:u.: tcd from the pcr i(,d 107.' :" 11)77 ;\ 11 11.11 (If 
30~ b\\' ~: : I ~ ag:lIlls t th is the tOla l nu mbc r uf~{:1 tLlt \lry OHler ... . 1!lJ ruk::-- p.:ls~t'd 

i n th,: S;!I11C pL'linJ \\;]<; approximate ly 2S.-t I .. t r{lJ"lt'pI'lllllllg flglll e, fl1r 
Sl;I1C~ and lilli,Ill Tc rri l pric<; ;l f L' not :!\'.ll labic. but the nUl1lbl'1 (If Illl e ... j"'''llcd 

IHllkr .the d(."kg , \ Io..~d PI)\\I! r.:::. 1ll~1 )' \\ell be a :; tr\ lJh) IllI \,:al.~ 

The modern trend IS that Parliament pas~c~ only a ", kL' ICIJ I Icgi :-. l:n ion. 
t\ c lassic ;) ! cX3rnpie may be the Impo rts and EX plHb (Cflillro l) ACT, 1947 
\\ h ich contains ('lilly eight :-.cc ti o ns 10 prov ide Ihroug h Ihc rule- l11:Jking power 
ul.."Jeg;Hcd 10 them under lc£i~ lJli ('l n J nd le;w cs everythi ng \(J Ihe :tdmini slf:1-
live ag~ncies ~Ild d~ l cg:ttcs the who le pom.: !" to the a.:J min i"t ra ti ve Jgency to 
regul at e the \\"IHlJc complex mcchJ n ism pf imports ~l1d ex po rt s, T he 
c\3mplcs m:ly be multiplied, This trend brings us to the need matr ix o f the 
pi1ell (,'I lllcnllll nf delega t t~ d Icg is l:ltion or ;ld mil1 i~ tratl\'c rule-making . 

The b:l' .. is of llct'd !l1;Jtrix o f ac.im ini sII"J li\'c IU!c ' lll.1bng lies i n the ral..' t 
th :u the cOll1pil.."\r!ic"i of ll1(\dern :ldmi nistratio n .lIe ~o b.1fillng and irHriC:HI..". 
i!nd briqll.." with dcl3ib. urgencies. diffil..'ullies and need for fl ex ibi lity Iha1 
~Hlr !1l .1ssi\'1.." Ic.gi .... I:HlI res 111:1)' not g.C I orr to a :..t :lf[ if they IIlll';! ci i!"I.."t: l ly :tIle! 

(,0Illpll.."h:!lI~ivd~ halllL:: l.:gi~ L!ii\ ·1.." b usi[Jc~~ ill all thei r pkni llH.k , proli fe ra
ti o ll and partiL'uIJri sJli 0 n, T hcre r'o re. Ih e d el egat ion of some p:lJ"1 of 
Icg isbll\,c powe r bCL'omcs <l compuls ive nl.." l.:essil), for \'i.1bilrty. If the 525· 
('odd pariial1lcnt;lri:m ~ :lre: to foc lis on c\'e ry minuscuh..: of leg isla ti ve cicwi1 
l e ~v i llg nothing. to ::u bo rdin:ltc ~gc l1c i es Ihe an nu:J.1 ou tput may be bOlh un
:-':ltisLlctory :lnd nt!glrgibk. Law -l1l.1king is not a turnkey jJrojec t. rcadymadc 
in all detail :lnd on.:-e thi s situatio n is grasped the dynamiCs of delcgation 
easily foll o\\·s." From Iht abo\'c generalis:.ttio ll. Ihe f:l c t or~ le;rdi ng to the 
growth of :1dministrall\'c ruk-maki ng Ill a ), be p:J.rt i cul~lJiscd as fo ll ows: 

I . Legislation on c\'c r-widening fro llts o f a mode rn \Ve lfi:l rc and 
5':1 \ ·i.:~ SUit:. is not possible wi tho llt the tech niqll~ of delega ti o n. It ;s 
Iri te but correc t to say th:tt eve n if today PJ.ri iamelll sits all th e 365 d.1 Ys 

in a yeJr and all the 24 hours, it n13Y not give 1h:l l qU:lJltity <lnd qua lity 
o r iJ.w which is required for the proper functioning of a modem gov 
e rn ment. Therefore. dclegat ion o f rul e-mak ing po\\er is a compu ls ive 
necess ity, It also gives an ad\'Jll r:rgc to the executi ve, in Ihe sense th:!.1 
a Parlialllent with an onerous legisla ti\'c time !:Ichedule may fee l tempted 

4 . Agriclf/trlfnl ,H(lr~'e l COII/mitr{'.' II , SI!o limnr Cltt:mical Works. (1997) 5 sec 5 16. 
S. Sr:l!r.'lllcnt from the \\ol~ing p:lp c r prr.' s ~· nh:d by Prof tJpc nJrJ Daxi. quoted in ~h'illda 

Si/ISh \'. Sw:.' of 111II;jab, l t971J) I see 137, 160: AI R 1919 SC 321. 

6 . From Ihe ju J gm~'nt 0; Krishn 3 I)'c r. J .• in A\'I',lda Sitlgh v. Sla r~ of J'lI l1jab. ( 1979) I 
sec 131. 1-17: AIR 1919 SC 321. 
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10 pa~s ~kc l clon leg is lation with the ril: la il s to be prm'idcd by the making 
of ruics and n.:gulatinlls.' 

2. Today. legi s lat io n h :1 s become highl y techn ic.1I heC Ol LI SC o f the 
complex ities of a modern go\ 'crnlll cnt. Th erefore. it is cO Il \'enien t fo r 
the ief!. isl:ltu rc 10 confine itself to policy st alem~nlS only. as the legis
la to rs :-I re ~o lllctimcs in noce nt o f legal and tC'chnicJi skill s . and Ic;.l.\'(' 
the bW' Ill;lkillg sequence to the adlll ini:-. lrali\ c age nc ies. 

3. Ordi nary lcgi siati\'c process suffers frnm the l imitat ion of lack 
o f viabili ty and experimentatio n . A law passed by PariiamclH hJ S to be 
in fo rce IiI! the next sess io n of P;lrli JI1lCIll when it can be repea led. 
T he refore. in situations whi ch require adjustments frequently and ex
pcri mctlt :l.tion, adminis tr~l.Ii \'c ru!e-m:,king is the on ly :1tls\\'cr. 

4. In s i t u~tio ns where cri sis legis l:n ion !s needed to mee t eme rgent 
si tuJtions. adm inis trati\'c rule- making is a necessity because the ordi nary 
law-m aking process is o \'e rburdened with constillition31 and admin istrJ
tive tech nicOli ilies and in \'o!vc s delay, 

S. In so me sit uati ons it is nccess:l1'Y 1h31 the law mu st not be kno \\ n 
to anybody till it comes into operation, For exam pl e. in C:lSC o f impo
si tion of re ~ tn c ti nn s on pri\'Jte o\\'nership. it is necessary that the bw 
must be kcpt secret tilt it comes into illlJ1ledi 3tc opc r:ni ol1. otherwise 
people could arrange th eir propen y rights in such a manner as to defeat 
the purpose of the law. Thi s secrcc), can be achi e \'cd on ly through ad
mini strative ac tion because the ordinary legislati \'e process is always 
very open" 

6, \Vhcrc gcwernme nt action ilwolves di scretion. i.e, ex pansion of 
pub li c utility sen'ices. admini strati\'e rule-maki ng is the only valid prop
osit io n, 

7, Today there is a glo wing cmcrge[1c~ of the idea o f direc t par
ticipation in tile struclurisJtiol1 of b w by those who arc supposed to be 
go\'erned by it because indirec t participati on through their elected rep
rescmati\'cs morc of len pro \'cs a my th. Therefore. adm inistra ti \'e rule
maki n~ is a more con\'enient ~!1d effec\!\,c way <l nd rro vides for th is 
p:.:nic ipal ion, 

One may go on mUltiply ing the factors responsible for the growth of 
admi.nistra livc rule-making, yet the li st may not be exhausti \'e . It will suffice 
to say that Ihe tec hnique of admin islrati\' c ru le-making is now regarded as 
useful , inc vilable and indi spensable,s 

However. one IllUSt not lose sight o f rh e fac t that though the lechniquc 
of administrative rule- making is useful and inev it .:J.ble ye t. cons ti tu tiona l Ic-

.. 7. Agricllllllrnl Marh·l ("olllmilll"t' \., Shalillla r Chemical Work ,{. ( 1997) 5 sec 5 16, 
8, CO:-'I:-.lIrr r:.c 0 :0.: r.l l:-.'ISTERS· P OWERS. R EPOR T 45, 2~, 5 \. 52 ( \ 932). 

-. 
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gi lilllJliOIl of unlimited power o f de legation to the executive by the leg is la 
ture may. on occasion. be subversive of responsi ble govemment and e rosive 
o f d emoc ra tic ordcr.9 At times th e leg islature pJsses only s kc leta l1 aws with · 
ou l laying dO\v n even a policy in cl ear lerms, and leaves eve rything else (0 

the di scre tion of the admi n is trative agency. There fore, the admin istrat ion 
armed \vilh the law-Illaking power threatens to overwhelm the liltle man by 
trampling upon hi s li beny and property. The technocracy and the bureaucracy 
which dra ft subordinate legi slation arc perhaps well -mean ing and well -i n
fo rmed but inslIi3lcd frol11 parliamentary audit and iso lated from popular 
pressure and Illay, therefore , make b w wh ich is socially less communi cable, 
acccptable and e.ff(:c ti\·c. 

Furth(: rmcH'L', if bw~ tJl aking is takcn over hy thc govern ment it may 
make its administrntion by barre l of the sccre liJ ri:u pen.1O Therefore, if th e:.; 
techn ique of adm inistr,:\li ve r ul e~ maki ng is to serve its laudable task, the 
norms of the jurisprudence of delega tion of legislat ive power m ust be duti
fu ll y obsc l \'cd . These norms include n clc:1r S\:HCI11 Cll t of po licy , procedural 
s.:lfeguards ;'Inc! control mec hani sms. 

( Il l CL,\ SS IFI CA TI ON OF A Il~ lI N ISTll·\T I VE RUL F:-~ !A K"'\G 
I'O\\, ER OR DELEG ATED LEG !SLATI O:-< 

Ac!lllini~lrati\ ' e ru le-making or delegated Icgislati on in Indi a is com 
m only expressed by the term ' st atuTOry rllies and orders' . However. th is 
cbssi fJ c<ltion is no t cxh3uS tivc as it appears in other form s al so. i.c. regula
ti o n. lIo tificati on. bye- law, sc hcme a nd direc tion. These tcrminologies are 
confusing because differe nt words arc used for the; same th ing (lnd s all1~ 

word s arc lI sed for different thin gs. 

(I) T itl e-based cl ass ifi ca tion 

I. Rille: The term 'mh.;' is defined in the Gcnera! C lauses Act. 1897 as 
a rule made in exercise of powt!1' conferred by ail)' enac tment and shaH 
include a reglll:ltion made as :t ' rul e ' under any enaClJnent. These rules 111 :1)' 

be made applicable to a particular individlla l or to the ge neral publi c. It 111:1)' 
inc lude ru ks of proccdurc ~ s under the Atomic Energy Act, J9-J.S :tnd al so 
the ru les o f subst:mtive law as in the De fence of India Rules (now repc~lI ed) . 

2. Rcglt/Ofiolls: This tCTm is not confin~d to dek:g:1tcd legisiJt ion. I I means' 
an instrumcnt by which decisions. orders and acts of the government arc m:lde 
kno wn 10 tile public. nUl in th ~ spherc of adrninistrMivc nile-mak ing, the term 
rela tes 10 a s ituation where power is givcn [0 fix the d;nc for th c'enforcement 
o f an Act o r to grant c;(.emplio ns from the Act or to fi x pri ces . etc. 

f) . Ad/Ida Sill};'r v. Srale 0/ Punjab. (1979) I sec 137. t60. AIR 1979 SC 3:! 1. 
10. Ibid 
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~ . Order: Th is term is used 10 (OVa vari o lls form s () f Icgis\:lIi \'c and 
q U ; I ~ ; ' .iudi c ial dec isions. Orders ma y bt: specific or general. The fo rmer refe rs 
to :lum in i\trati vc 'Kl ien \\ hi le the latter rc fer \ 10 ~d l1li ni sl r :l1i \ ' (' rule-mnkin g. 

-to 13YC·/{/II T T he term h:ls been confined to rules l11:.J dc hy ~c rn i · go\'

cmment:ll authorit ies esta blished unde r the acts of legisla tures. 

5. Oil"(.'CI{0 1l5: Th(': Ie I'm 15 used in 1\\ 0 SClhCS. The Consti tution gives 
pl)wt:: rs to the Ce lltral G U\(, IIlIll t:1l1 to g;"c d irtx t ioJ)s h) St:HC Go \ CrnrnCllb 
for the exec llt ion of its b \\"5. 111 this ~c n sc it has no application 10 delegated 
legislat ion . In the second sense. the term 'd irection' is an e-x pression of ;"ld 
minis tra ti \'c rll l e - ll1 ~ kjn g under the ~llthori t y o f law or rules or orders m:1de 
thercunder. These ll1 :1 y be recomme nd;1 lOry or 1l1 :l lld :HCl ry. If m:ltld:ltory. these 
have the force of law. 

6, Scheme: The term refers to a situ:Hio n \\ here the bw au thorises the 
~ dll1in i s tr:\ti\ 'e :1gency to b y down a fr~lIn ewo rk with in whi ch the detail ed 
adm ini strat ive action is to proceed, 

The COlll mittee on !vl ini stcrs ' Powers h ~ s recommended for the simpli 
ficJ li on o f the nOlllc ncl.Hure and co nfin ing the term ' rule' to the statu tory 
instrument regula ting procedure, the Icrlll ' regu lat ion' to desc ri be the ~ub 

~tanti \' c Jdmini strati\'c rule-nuki ng :'I nd the term 'order' to be confined w 
instr uJ1lents exercising cxe~:u t i \'e :'Inc! quasi-j udicial decisions. 

(2) Discretioll-based classifica tion (co nditiona l legisla tion) 

Anot her cI:lssifi cation of administra ri\'e rule-making may bc based on 
discretion vested in the rul e- maki ng authority. On the basis of 'di scre tion' . 
admini strative rule·m:1king may be classifi ed into subordinate and contin gent 
or condi tio lla l legislation, Thi s class ification is linked with the iC:lding case 
of Field \'. Clark!! , The impugned Act authorised the Presidcnt by procl a
m3tion 10 sllspend the operation of an Act permitt ing free introduction into 
th e US A of ce rta in products upon his finding tha t the duties imposed upon 
tile produc ts of the US \\ ere reciproca ll y unequ:l I and unreasonable, The US 
S'dprcme Court uphciLl the valid ity o f the A ct o n the groll nd th:H the President 
is a m~' ''c ;) g .. ~n t of thl.! Con gress to ascert ain and dcclJrc the cont ingency 
ll!JJ Il \\ !l ii."h the \\i ll u t' the LungJc=,s \\ ill prc\J.i l, 'lh~ Court fun hcr held 
that the Congress cannot de legate its power to make <I law, but it can make 
a ];1\ .... to dt!lcgate the power to determine so me factors or stJte of things 
upon which the law intends to m:lke its ow n ac tion depend. Therefore. con
tinge nt or cond itional legislat ion may be defined as a statu te that provides 
control but specifics th at they arc to go in to effect only when a given ad· 
lIl i lli s lr~l i ye author ity find s the existence of co ndi ti ons de fi ned in the stJtutc 
it self. In subordi nate icgisl,;lIion th~ process consists o f the d iscre tiOIl Jry ela
boration of ful es and , regula tions , Th e d istinction between the IWO is of 

I 1. I·D us 6~9 (1 892) . 
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'd iscretion', Cont ingent or condit iona l legislation i s faci- fi nd ing and subor
dinate legis la tion is discret io nary. In condit io nal legis lati on the gun and the 
gunpowder is provided by the legislatu re and the adm in istra tive authority i ~ 

only requi red to pu ll (he tr igger but in subord inate legislation the admin is
trative authority is to manufac ture the gunpowder also. It may be noted Ih:l.t 
th is d istinction is h;:U-d.ly rcal. In cont ingent or cond it ional legislation also , 
:1 certain amount o f d iscretion is always present The cont ingent leg islation 
formula is a fi ction developed by the U.S . C Olin ( 0 get away fro m the oper
at ion o f the doc trine of sep :lr ~lI i on of powers. 

1t is thus ob vio us that in the case of co ndit io na l legis la tio n the leg is latio n 
is co m ple te in itse lf but its operat ion is m ade to depend o n fu lfi lme nt o f 
certai n co ndit io ns and w hat is de legated to a n out s ide auth ority is the po wer 
to de ternline according to its own judgmen t w he the r o r not those conditio ns 
arc fulfi ll ed. In case of de lcg':llcd legis lation pro pe r, some port ion o f the 
legisla ti vc power is delegated to the ou ts ide authority, in that the leg is latu re. 
though com pete nt to pe rform both thc essential and a nc illary legis lat ive fu nc
li o ns. performs on ly thc former and parts w ith the latte r, i.e. the a llc illary 
fu nc lions o f lay ing do wn de tail s in fa vour o f ano ther authority fo r executing 
th e policy o f the s ta tute e nac ted. T he dis tinc tion be tween cond ition.:! l leg is
lati o n a nd d e lega ted legis lation exis ts ill th is th ,:u wh e reas cond itio nal 
legis lation contains no c lement of delegati on of leg is la tive r ower and is, 
therefore. not o pe n to atlJ.ck on the grou nd o f excess ive de legation. delegated 
legis lat ion does con fe r some legis lati ve po wer o n some o LH side au thor ity and 
is, th e refore . open 10 attack on the ground o f excess ive deleg al ion.12 

In Empero r v. Belloar; LaiD the Pr ivy Counc il fo r the firs t time uphel d 
the va lidi t), o f the Go vernor-G eneral 's O rdi nance o f spec ial CDuns, whi ch 
had de legated the power to exte nd the duratio n of the o rdina nce on provi nc ial 
govern ments in case of emergency, on the gro und o f condi tional legislat ion. 
The Pr ivy Cou nc il observed that it was a piece o f cond itiona l legis latio n as 
the leg isla ti o n was complete and wh3t had bee n de lega ted was the power to 
apply the Ac t o n the fulfi lme nl o f ccrtain condit io ns. The Supreme Court 
al so in hI de r S ing h v. State of Rnjast/w l/ lJ. uphe ld the valid ity o f the Raj as
than T e nan ts ' Pro tection Ord inance o n the ground that it is conditi onal 
legi s la tion. T he Ord inJ.ncc was promul ga ted fo r Iwo years but Section 3 hJ. d 
authori zed the Governor to ex tend its life by issuing no tificat ion if requ ired . 
In the sa me m an ner in Tlflsipf l r Sf/ga r Co. Ltd. v. N mljIed Are(l CUIIIlJlitleel5 

the Supre me Court upheld the validi ty o f II no ti fi c atio n isslIed under Section 
3 o f the U.P . Town Areas Act. 19 14 o n the ground that it is not .a CJse o f 

12. Slare of TN. v. K. Sal.)(/ fl aya,gGIll . ( 199S) 1 sec 3 18. 

13. AIR 1 9~ 5 PC 4S. 
1.1 . AIR 195 7 SC 5 10. 
15. ( 1980) 2 sec 295 . 
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'suburd inate k:g.i ~ l;lti o n · but of "rolld ilio l1~1 legi slat ion", III th is cas~ by a 
no tifi cation und..-r the Act the li mi ts of Tul sipu r lown had b~e n extended tn 
the village Shital pur w)lI.::rc the suga r f :.1\":(oI")' l l f lh~ plaintiff was sit uated. III 
/. T. C. /J htl/hac!w!t;/11 Pupcr Hoards \ ', Mandai f( ('IeJ//lL' Officer l 6 the Court 
held Ih;]! power l'onf..-rrcd un go\'crnl11 t.." nI 10 bri ng an :\ CI into exi~tejlcc 10 
grant exe mption under it i~ a cundition<J1 l egi~lation and not dclcgJlcd leg is
la ti ~1 n . In Ullioll of Ill d/(/ v, Sh re e Gaj(lllflil /l/o/l(l mj Sa l1 srll(ll/17 , the COli n 
\\ as uf Ih ~ \ il'w that :-. 1;lIlH C provid ing that a c Cr\ :t in prO\ i~ion thereo f wou ld 
(Oint.: into fo rce 011 :1 d ale to be notified by the govern me nt is a condi tional 
l egi~ l a t ion and ~ Udl a powe r did 110( enable the gO\'crIllllcnt lo decide whether 
(0 bring or not to bring (11:11 pro \' jsio n into (on.:e. lIowc\cr. no mandamus 
I.:an be i S~lJcd .:lg:.J ins{ the gove rnment to con s i d~ r \\ he ther th e provisio n 
~holi id be cnfor(cd :1nd when th e gove rn ment \\'ou ld be able to do iE. 

Cond itional leg isla tion is c lassified into three cate~ori es: (i ) Statute en 
ac ted by l egi ~ 1al uIC. fut urc appli cab ility to a gi\' cn arc;\ left to th e s ubjcc t i\ ' ~ 

sati sfact ion of the delegate as to the cond itions indicll ing the proper t ime 
fo r that purpme: (il) Act en forced but power to withd ra w the S:Ulle from 
operation in a gi\'en area o r in gi\·cn cases dc leg;1ted to be cxen.: ised 0 11 

subjc("ti\·c s3 ti sfa(l io n or objec tive sa tisfacti on of the de legate as to th e ex 
i~t(' rKc of rcqu l~ i tc ('ondi ti on prc("cdc nt: (iii) po,,·cr ('xercisable upon thl.." 
th.:k: g"ltC· S s:.l ti sf.lction on objccli \'e fac ts by a class o f persons seeking bl: lldll 

of the exert.: i:;e of such power tu depri ve the rival class o r persons of sta tu tOI Y 
benefits. La st c.:l. lcgory of co ndi tional legislati on ~\t1ract s princi ples of natur:J1 
justice. ls Th us, though dcleg3ted legislation as ~llch did not att rac t the prin 
ciple of n:llura l justice but it applies in the case of condit ional legislation 
where a ·person is dcprin!d of his statuto ry ri ghts. 

(3) Purpose-based classilica tion 
Another c lJ ~s ifi cation of admini strati \'c rule· making \\·mlld in\'o lvc the 

considera tion of delcg;!tcd leg islation in acco~dancc wilh the different pur
poses which it i!) m:Hk to sen ·c. On this b:t.sis the classification may be as 
follows: 

I . Dwlrlll/g ,\("1: Such Acts co nt ai n an 'appointed d:ly" c busc under 
which the power is delegated to the execut ive 10 ~l ppo int a da), for the 
Act to cu mc into opt:rati on. In thi s catcgory, the Icgisl:llurc prescribes 
the g Ull and the ta rgc t and leayes it [0 the exec utive to press the trigger. 
It is aimed at giv ing the c:xecuti vc th e lime to 'equi p itself for the od· 
minislr;1tion of the Ia \\". In this cl:tss of k gisb tioll, rul e-making exerc ise 
is valid only to lhe extent it is preparato ry 10 the Act com ing into force. 19 

1(1. ( 19M) G see 6~1 .t . 

17. (200~) 5 sec . ~.t . 

I ~ . SUI/t' ofT.N . ... . h'. SaIHlI1{/ya.c;wlI. ( 199S) I sec J18 . 
19. Vc'l1krrll".\I\" r!fll (rul I". 5lrpdl. of Cnura ( Ja il , AIR 1953 SC .t t) , 

• 
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1 . 1::x/cw'ioJl AmI Applic(I( ioJl of An: The techn ique o f :ld ministr:l
live ru lc.::. ma king may sometimes be used fo r ex tensio n and application 
of an A ct in respect o f a territory or for a durati on o f ti me or for :l ll y 
olher such object. Power m<ty be de legated to cX lcnd the operati on of 
the Act to o!her te rritories. For example, Sec tion 7 of Part 'C ' Sta tc.s 
Laws Act delegates power to the Central Government to ex tend to any 
Pilrt 'C' S t~lte , wi th such rest rictions and lTlodifiL'atioil ~ as it thin"s fiL 
any enactment which is in force in any 1\ 11"1 ' A' St~tc . The ex lens inn 
proccdur~ has been ex tensively emp loyed in ' reci proca l legis lati on' and 
'disability h!gi sb tion'. The power may also be de leg ated to ex tend the 
duration of a tcmpor:H"}' Act wh ich is to come to a n end at a fix('d 
per i"ld. Sometimes power ma), b~ gin::n (0 extend the operat ion of the 
I\ct to objects o r pcrsoll~ other thall those for which it was originally 
I1l~H.k. The Tca Distr ict Em igrant Labour / \ CI , 1932 authorised the Cen
tra l Governm~n t to e:He nd the provisions o f this Act to any other land 
and pn::mi scs in A SSiU}L 

3. DiJpellSillS alld SuspeJlding A cts: Some tilTles the pow~r lllay be 
<J('lcg.at ~d w the adm in istrative Juthority to make exempti ons from nil 
or any pro\ ision of thc Act in a p.ll"tk~lIbr cnsc Or cbss of C~I "CS or 
{crnwry, \\'hen. at the d isn c tion of the authority. circumstances W3rrant 
it. Section S of the Stage-Carr iages ;\ct . IS61 dclega ted po\\'er to pm\'
inci:!I go\·c rtlme nt to CXCl11pt :Illy ca rr iage or cI~~ ss o f carri:lges from all 
or <lny p[\1\"i~io n of the Act. In the same manner, Ihe Indi an Regist ration 
:\;'-L 1908 d~kg<l{cd powcr to thl' S I :J.t~ Govcrnmen t I\l cxempt ~ny d i~

tri c l (lr tr:let of !:lnd from t h~ operati on of thi ~ /\ Cl. Thcs~ exemption 
L'bll::.e~ ;[rL 1llL'.:l nt 10 cli3blc th e administration tI.) reliL"c hard ship \\"hidl 
tll:lY bL' 0ccI~ i o ll ('d as a rl:su \t l,f unirorm enforcement o f t h ~ bw, 11\)\\ 
l ' \ Cr. delegation of !'uch po\\ cr I II order to be \ 'alid. mu st 53t i5(\ the 
test:' of Artic le I ~I o f the COIlSlil1 l1 ioll , PO\\·cr illay :\150 be delegated \l) 

suspend th~ opcratic1tl o f any Act. 

.I . : \Ilcmrioll A c rs: Th~)ug h Ic..: hn ica lly spe;lI, in g ;tny altaati n l1 
:ll1hlUn ls tn ~UI,~n8mc.IIL yLt all(:r:lI1011 i .... i l \\'ide term anJ inc ludes t){ Hh 
Illnu ific: lI io n :\nd amendmcllt. In Indian Icgisbti\ e pr~c t il..'c the Pd\\I..'J 

hI mudi fy ACls h3~ Illos.t l), bel.:n deJeg:ueu ~s .1 sequel 10 tilL power {I! 

e\ !I...' nsi ,") n and app lil..-a ti o n o f b ,-,"s , I\ )\\'{:r to modify has :ll so bl:cn gi\·l'll 
III :ld[nln i ~tr ati, 'e authorities rn l..'a :'C::. \\hich 111:1y be cksnihcd ;IS :Ieg i:--· 
I:ltion by refeft.' [lce ' , II i s :1 de\·i.:c by whIch the Pll\\'('( o f tn0d ilic:lli lHl 
1 ~ (kkg:llL'd 10 !luke thL :ldOplCd "(I fit into Ih(' ildl..)Pl i\·c , \ Cl. SCCliul1 
~ 1 of tllc E~cc:;s Prl1flIS ArL 19 .. W. cn:h,:t:-- i h:l! the pro\'is ions of the 
:-.e~.: l i\)n~ ll f the i nl..-ome l3"( :\(L 19 ~~ n.ulll..'d (herein s.h:llI apply \\ ilh 
sUl..'h Ilhh .. hfi~;H ion s as may bL prescr ibed b) rules, The P~)\\ ' t!r or modi
ftGuiun is MlIlill!d 10 consequc nti al changes, but if o\'erslcppcd it sllrfl:r~ 
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challenge on the ground that it is no t with in the legislati\'e intent of 
mod ifica tion. Another type of alteration may be c1ass ilicd as 'ame nd
ment'. The most cOlllmon example is the power to change the Schedule 
Sf an I\ Ct. Courts ha\'e held the exercise of s lich power as va lid provided 
that the changeq it ems :'Ire ejl/sdi!11I gcneris with the ot her items men
tioned in the Schedule to wh ic h the law c learl y applies. Power 10 ma ke 
~Ilteration may sometimes include the power to 'remove difficulty' so 
that the vari ous statutes 111:1)' coex ist. This power Illa), include the power 
to :lIllcnd :lnd rq)caJ the cll:lblin g Act as we ll as ot her Acts. Th is type 
of delegati on may be c lassed as an exceptional type of delegation and, 
therefore, must not be used except for the purpose of bringing the Act 
into operat io n. A c lassical example of ~his type of delegation is the 
!\1erged States Laws Act, 19-19 which dclegates power to any co urt or 
any authority to make such alterati o n in the specified Acts, not affeclin~ 
the substance, as may be l1eccss~ry and proper to adapt it to any matter 
at h~lnd . Such a wide power cannot be defended bCC:lUSC the di viding 
line between 'm:.1l(cr' and 'substance' is \"cry thin. 

S. Taxing Acts: Normally the purpose, inc ide nce and ra te o f tax 
must be dcterminl!d by the legis lature. However, thc courts havc upheld 
the d~ l egation of tJxing powcrs to the administr3ti\'c author ities provided 
the policy of the taxing St31ute has been CJc3r1y laid down. 

6. Sflpplemell1wy Acts: Under the classification power is g iven to 
adm ini strative agencies to make rul es to elaborate, supplemem or help 
to work ou t some principles laid down in the Act. Tn othc r words the 
power is de legated to the author ity to l11i.lke rules 'to carry out the pur

pose o f the Act'. The Defence of ]ndia Act, 1939 empowered govern
ment ' to make such ru les as appea r to ·be necessary or expedient ror 
securing the defence of British India, public sJfe ty. I11Jintaining public 
order, effic ient prosecution of war, I1lJintaining supplies and services 
essenti al to the life of the community'. Such wide powers were al so 
delegated to the governme nt under the Essential Commod ities Supplies 
;\ct, 1946. 

7. Appro\';llg And SalfcliollillS Acts: In thi s type of legislation power 
is dclcgatt.:d not to lll aKI.! rules but to :1PPn.,lYc. t~le ru\l' !' f~:l lj ... cd by other 
specified author ity. 

S. Clas.'iifyills AmI Fixillg StnJldnrd Acts: Unde r this type of dele
gat ion, power is g ivcn to the adlll in; str:Hivc authorit), LO fix slJndard o f 
purity. qua li ty o r fitn css for human consumption. Courts have upheld 
the vali d ity of thi s type of dclcg:lIion all the ground of necessity. 
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9. "Pel/flit), For Violmiol/" Acts: So metimes power may be dele
gated to all administrati ve agency to pre sc ri be puni shment for the vio l
ation of rul es. In the USA, (he penally for vio lation of adm inistrative 
rules can be fi xed by the Congress. Making an Act pena l is a Congress 
fu nc tion and cannot be delega ted to the admin istrative agency. Ho\,.-cvcr. 
in England there arc some instances where po\vcr tp impose penalty has 
been delcgat" .Thc London Traffic Act. 1924 prov ides that the admin· 
is trali ve ;mitH~y may pro\'ide , by reg ula tion, th e fin e~ recoverable sum· 
maril y for brcoao;.:hcs thereof. 

10. 'Clanfy the Pml'isionJ of the SW l IlfC ' / \C/J : In thi s case power 
is delegated lO the adminis trat ive authority to issue interprctati on::. on 
var ious provisions of enabli ng Act. Th e United .sWtcs Treasury Depart 
me nt has been delegated the power to iss ue inlcrprct.:! ti uns on varjoli~ 

ph ases of taxation. However, these regula tions arc no t b indi ng on any
onc. T hey a rc: in the fo rm of opi nions for departmental gu idance. 13 tH 
in so mc othcr cases they are fin a l and b inding. 

(4) Aut hority·h ased classificat ion (sub·delega tion) 

Another c iass ific;lti o n of ndm in istra ti ve rule-mak ing is b3scd o n the po
sit ion o f the :1uthority making the rul es. Sometimes the ru le-making a uthor it y 
d e lcg:ncs to itself or to some other subordinate autho rity J fur ther power to 

iss lle rules; sllch exerc ise of ful c-m3k ing power is known as sub-de legated 
legislation. Rule.-making au thority ca nnot dck ga te it s power unless the po wer 
of d ckgatio n is con tained in the enabli ng A c t. Such author isa tion m :l)" be 
either express o r by necessary impliGHio n, If the authori l) further dc.l egJt~s 
its la w-making po'.\er to some o ther authority and retains J ge neral control 
of " substa ntial nature o\'er it, there is 11 0 de legatio n as to attrac t th e doc trine 

,of 'ddegatus non potest dt; legarc', The I11J.\im 'cldcgatus non po tes t dele
gare' indicates that sub-de legation of power is no rmally not a llowable though 
th e Icgis b ture can always provide fo r it. Coun s hJ ve always [Jkcn th e po 
si tio n tha t su b-delegation is in v:1 li d unless authorised by the pi.lrent Acc. ;\ 
cbssical illustrati on is A.K. R.'!J' \'. Stare 0/ Plll/j{/b~o. In thi s c.: asc the pC'I\\'(; r 
to in iti ate proseclition for offences under Sec ti o n 20(i) of the Preventio n of 
Food Adulte ration Act, 1954 had been given to the Swte Government. Th e 
Ac t had no t author ized sub-de Jeg:nion of power. l\'c\'cflhelcss under Ruk 3 
of the Pre vcnt ion of Food Adulte ration (Punjab) Rules. 1958. the pOWer or 
prosc('u tio n was delegated to the Food Inspec to r. Thc Court held sub-dele 
gat ion as ultra v ires the parent Ac t. In SIme Y. AmiI' ClwlI(r- 1 the court further 

20. (19S6) 4 sec 3~6. ,\'<,£, al so Gallpmi Sillshji \'. S/a/(' of Ajllla. AIR 1955 se ISS , Aj ,Iil' 
SillS" v. Gllr/JoC'Jmll SlIlgh, A]I{ 1965 SC ICd? I\'nrai"das \'. S/(llt' of M.V, ( 197,1).J 
sec 788: LJariUIII Clrt'miralj Lid. \'. COlllpa,,~· Lall' LJoard, AII~ 1967 se :!95; Soh:llli 
Silk M iffs (1') Ltd \', £51 Corpll., ( t994) 5 sec 3-Ui . 

2 1. AIR 1953 Punj I. 
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held Ih ~H authQri zation of sub-delegat io n must be express, it can not be in
ferred. Under the Employees ' State Insurance (Cen tral) Rules, 1950, Rule 
16(2) hJd provided fo r two types of sub-delegat ions : (i) Director-General 
\vas e mpowered to delegate the powe rs conferred on him by the sa id rules: 
(ii) DircclOf-Gcneral was furth er empowered to delegate his powers and 
duties under any resolution of the corporation or the standing committel'Q 
The court he ld sub-de legation in the second case as in valid on the ground 
that conferment of powers and duti es under a resol utio n of the corpo ration 
could be by \vay o f delegation to the co rporatio n and empowering the Di 
rec tor-Gene ral to - furth e r de legate such powers is imperrniss ible .:n 

The Essent ial Commodities Act, 1955 prov ides a unique e xample o f 
sub-delegat ion w he re sub-de legation is authorized a t two stages. Secti on 3 
of the Act empowers the Central Government to make ru les but Section 5 
author izes sub-de legation of powers to the State Governme nts w ho have 
been further e mpowered to sub-delegate powers to their o fficers. 

It is now almost settled thal the legisla ture can delegate its powers of 
law-making afte r indicating the policy. Therefore, the maxim delegatus non 
potes t delcgare which means that a delegate c3nnOl funhcr de legate is no t 
:mracted in case of delegation by the IcgisialUre but certainly applies in case 
o f sub-delegat ion. The maxim was originally invoked in the context of dele
gati o n o f judic ia l po \\'c rs and impli ed th a t in th e e ntire process o f 
adj ud ica tio n a judge must act personally except in ~,J fo.r ;'ts he is e xpress ly 
absolved from his d uty by a s tat ute. T herefore , the bas ic princ iple beh ind 
the max im is that a discre tion con ferred by the statute on a n autho rit y. must 
be exercised by that a utho rity alone unless a cOnlrary intentio n appears from 
the language, scope or object o f the s tatu te. Ho we ver , kee ping in vic\v the 
imperatives of mode rn adminis tration courts are slow in applying the max im 
when there is ques tio n of exe rc ise of admini strati .... e di scretionary po wers.23 

The mechanism of sub-delega tion makes parl iamentary co ntrol illusory, 
pos tpones the rule- making process and m.akes publication of rulcs difficult, 
the re fort! it rn ~b~ l' ,,: resorted to only in unavoidable c irc umstanccs. It is 
against th i5; bac kdrop th :l.t the Com mi ttee oil Subord inate Legis latio n in Indi a 
suggested that sub- dt:1cgar ion in vc!'y wide language is improper and some 
sJfcguard must be provided beforc the delegate is allo wed to sub-de legate 
hi s autho rity . 

(5) Nature-based classification (exceptional d elegation) 

C !.~~s ifi (' :>tinn 0f .:'!dmini=--!r,\ti\'c ruk-m:lk ing may a1 .;;; 0 be based o n the 
natu re and ex tent o f delegat ion. The CommiLlee o n lvl in istcrs' PO\\'c rs di s
ti nguished two lypes o f parl i:-t mcnt:lr), delegat ion: 

22 . I::SI v. r Abdrd RlI:ok. ( 1996) 4 sec 70S. 
:n. Srr/ullri Silk M iih (I') !.til v. ES I Corpll. (11)1) .1) 5 see 3 46 . 
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J. Normal Delegation: 

A. Posilil'e.-\Vhcre the lim its of c.k lcgat ion arc c learly dcfin;:,J 
in the enab ling Act. 

13. Ncgari\·e.-\Vhere power dclcgJtcd docs not inc lUlk p\."l \\'c r [ 0 

do cen ai n things, i.c. legislate on matlcrs of pvlic)'. 

2. Lrcepliona! De/egatioll: Instances of exceptiona l delegation IllJY be : 

(i) Power to legis late on matters of pri nciple. 

(ii) Powe r to ilmend Acts of Parli ament. 

(iii) Power co nferr in g such a wide discretion that it is almo~t im
poss ible to know the limits. 

(i\') Power t6 make ru les wi thout being challenged in a COUl l of 
law. 

Such c,\ceptiol1a l delegation is also known as Henry VIII cbust.: to ill 
dicate execllti ve autOc racy. Henry VITI was the King of Eng land in the !()Ih 
Century. lie imposed his autocr,:ltic will through the instrumenwlity of Par 
liament, so he is desc ribcd as a "despot under the forms uf law". Undl.'f 
th is clause vcry wide powcrs arc given to adminis lrat i\·c agt:nc ies to make 
ru les, includ ing the power 10 ame nd and repea l. Insta nces of except ional 
delegation may be found in Section 20 of the States Reorganisation Act. 
1956 (now repealed) where powe r was givcn to the C;Xcc llli ve to mJk~ 
ch3nges in the existi ng law. This type of delegation is delega ti on runnin g 
riot. [vcn extraord inary condit ions do not justify delegation outside the 
~phere of constitu tional au thor ity. 

/\. classical illust ration o f Henry VIII clause is found in the Constitut ion 
it ~clf. Under ;\l"I iclc 372(2) the Pres ident has been delegated the power to 
adJp t. amend and repeal any law in force to bring it in line with provisions 
of the Constitut ion and the exercise of such power has been madt.: im mune 
fro m the scrut iny of courts. The CDUli also found Henry VIII clause in Regu-

-. .. ' la lio n 34 of th e \Ves t n enga l S tate Elec tric ity Regu la ti on which had 
authorised the Board to terminate the ser ..... ices of allY pc rm Jne nt employee 
on three months' not ice or pay in lieu thereof. The Supreme COllrt obscn ·cd 
th" the naKed 'hire and fire' rule o f Regu lation 34 is para ll el to Ile nry VII I 
clause so famil iar to administrati ve Iawyers.2-< Exception~d delc::gation h ~b 

al\\";l)' s bee n held to be ultra vires the Constitution. 

(C) CO:\ST ITUTIONALITY OF ADML'I ISTRATIVE IW LE-J\ IA KI:\G 
O R DE LEGATED LEG ISLATION 

The Icrlll 'constitutiona lity of administrative rulc· making' means the per
miss ib le limi ts of th e Co ns tiluti on of any coun try w ith in whi ch th e 

24 . W.B. SIt/It' Elertricity Board v. J)l!sh BOl/dlm G/lO!>" , (1985) 3 sec 1 16; Ct'lluollli /{H/(1 
W(ller Trall$por t Corpn. v. [j .N. Ganguly , ( 1986) 3 sec 156 . 
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legislature. which as the sole repository of law-making power, can validly 
de lega te rule-making power ( 0 other adm ini st rative agencies. Today the 
necessi ty to aid the transition from laissez-fa ire to a welfare and service 
State has led to the tremendolls expansion o f government authority. The new 
ro le of the State ca n be fu lfilled on ly through the use o f grea ter power in 
the hands .... ·of the government which is most s uited to carry out the soc ial 
and econo mic tasks before (he country. The task of enhanc ing the power of 
the government to enable it to deal with the problems of soc ial and econom ic 
recons tructi o n 1",." b C1." 1l a:.:omplished through the technique of delegat ion 
of legislat ive power to it. This delega ti on of legis lative power raises a natu ra l 
question of its cOlls titu tion.:tlity . 

1n England , Parliament is supre me and, therefo re, unhampered by any 
consliturional limita tions, Parliament has been able to confer wide legislative 
powers on the execll ti ve . However, sovere ignty o f Parliament does not mean 
th at th ere are no princi ples to \vhich the practice of delegation must con form. 
The Comm ittee on Mini sters' Po\vers in its thi rd recommendation has s ug
gested that the precise lim its of law-mak ing power which Parliament in tends 
to confer o n a Minister should always be expressly defined in clear language 
by the statu te which confers it- whe n disc ret ion is conferred, its limits 
should be de fined with equal clearness . Laying down of limits in the enab hn g 
Acts w ithin which executive ac tion must work is of greater .importance to 
England than to any other cou ntry. because in the absence of any constitu· 
tional li mitation. it is on the basis of those parli amentary limi ts al one th at 
the power of j udic ial review can be exerc ised. 

In the USA, the rule agains t delegati on o f legislative power is basicall y 
based on the doctrine of separation of powe rs and its necessary coro llary 
'deleg:uus non potes t delegare'. In America the doc tri ne of separat ion of 
pmvers has been raised to a const itutional s tatus. The U.S. Supreme Court 
has observed that the doctrine of separ~ltion of powers has bee n considered 
to be an essentia l princ iple underlying the Co nsti tu tion and that the powers 
entrusted to one department should be exerc ised exc lusively by that department 
witho ut encroaching upon the powers of ;1n ()th ('r.::!~ The refore. legis lative 
po wers canno t be delegated. Hence the syll ogism of Prof. Cushman:::!6 

Major Premise: Leg islative powe rs C:lI1no t be const ituti ona ll y de le· 
ga ted by Co ngress. 

,\lill oJ" Premise: It is essen tial that certai n po \ve rs be de legated to ad· 
ministrativc offi cas and rt:.g ul atory com missions. 

COIlc/usio/!: Therefore. the po wers 1hus delegated are not Iegisla· 
tive powers. 

-------
2) . Fit'fd \'. Clar/., ·. l·l:llJS 6·19. 6')2 (t392) 
:26 Thal,j; ~' r, C K : :\D~Il .~ !::.r~M I \T LAW, ( 1992). L ISlcrn l300k Comp;\I1Y, p. 74. 
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lIo wc .... c r, it is 3CCCP ICd at all hands th a l a rig id appli catio n o f Ihe doctrine 
o f separation o f po\\crs is neither desirable nor fea sible in vi ew of the new 
demand on the executi\'e. This has been seen by Chief Ju sti ce Marsh~1I who . 
pe rceivi ng thal (here are powers o f a d oubtful nature which need nOt be 
arb itrarily filled into the Montcsqu ieuian tric hotomy, held that if. v,'as wi thi n ..... 
legislative competence 10 assign their exercise to th e exec utive branch . T he 
court furth er obscn'~d thal the line has not been exactl y drawn wh ich scp
:: riltes those import :l.1l1 subjec ts whi c h mu st be entirely n.:gll !;lted by the legis
lature itself from those of less importance in whi ch a gel1eral provis ion may 
be n1ade ;md pov,,'cr be given to those \vho arc to act under such general 
provisions to fill up the delails.:n T herefore. in the USA, courts have made 
~ distincti on between what may be termed as " leg islat ive powers" and (he 
power to "fill in the details", This dis tincti on has created a real dil emma 
for courts and the babnce has been s winging left and right depending upon 
the facts and need matrix. Two decisions of the US Supreme Court ari sin g 
under the N"ati onal Industrial Recovery Act. 1933- a l\'C \\.' Dcal legis lati o n
may be noted which turned the babncc to the left. 

Pallama Refilling Co. v. Rymu28 is a case based on Section 9 o f the 
Industrial Recovery Act, 1933. Section 9 authorised the President to prohibi t 
lhe transportation in inlcr·Slilte and foreign commerce, petroleum and the 
products thereof produced o r withdrawn fro m sroragc; in excess of any State 
law o r valid regulation. The President authorised the Secretary of the Interio r 
to exercise all powers under Section 9. Regulation V provided th;\{ every 
purchaser and shipper should subm it the detail s of the purchase and sa le of 
petroleum. Panama Refinery Company cha llenged Section 9 of the Industrial 
Recovery Ac t. J933 as unconsti tuti o nal dcleg;ttion of legisbtive powers. The 
,\c t !:tid down that the policy of the law is 'to encourage national industr ial 
recovery' and ' to fost er fair competition'. The US Supreme Court he ld the 
Ac t as unconstitutional on the ground th at the adequacy of presc ribed limits 

. o f dc legat ion of leg isla tive powe r is no t satisfied by laying down a vague 
standard for administrat ive actio n. C hief Justice 1 Iughcs obse rved that an 
execu tive order must. in order to s tltis fy the consti tutional requirement, show 
the c."'{istence o f particular circumsttlilces and conditi ons under which the 
nuking of suc h an order has been authori sed by the Congress. 

In Schechter POll/try Corporatioll v. United Srarcs 29, the corporation. 
\\'hich was engaged in live po ultry operati ons . challcnged the constitution · 
alit)' of Sectio n 3 of the Natio nal Indu s trial Recovery Act on the ground o f 
llilconstitution:d delegat ion of legi slative power. Section 3 of the Ac t auth · 
o:iscd the Presi dent to approve "Codes of Fair Conduct" laying down the 

27. WagmlllZ v. Soul!rard. Wheat 1 US ( 1825). 
28. 293 US 3S8 (1935). 
29. 295 US 495 , 79 L Ed 1570 (1935) . 
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standard of fai r competition fo r a partic ular trade o r industry. The Act made 
violalion of lhe Code punishable. Chief Juslice Hughes held Seclion 3 as 
unconstitutio nal on the ground that it supplies no standard besides the sta te
ment of the general a ims of rehabilitation, correction and expansion described 
in Sec tion 1. Thercro re. in th e opini on of the court it was a case o f virtual 
abdication of legis lati ve powers by the Congress. .:/ 

Since the decis io n in this case the balance has tilted in the other direc
tio n, perhaps because of social and econo mic imperatives. Thu s pragmati c 
conside ration; have prevail ed over theoretical objcctions.30 Hence, the COUrl 

h.\5 allo\ved a w ide ma rg in to the Congress in laying down a valid s tandard . 
If the delegation is of a regul atory nature , the court has uph eld constitution
ality of th e de legati o n of legis lative power even in the abse nce of a ny 
specifi ed standard . Therefore, in Lichter v. u.S. 31 the Supreme Court he ld 
the delegation val id ob serv ing that th e statutory term " excess ive profits" 
was sufficient expressio n of legis lati ve policy and s tandards to rende r it con
s tituti ona l. In thi s c as e the Reo rgan isation Act. 1942 had empowered 
Administrative Officers to determine whether the pri ces were excessive and 
to recover profits which they d e termined to be excess ive. 

(1) Constitutionality of administrative rule-making ill Indi rl 

The question of permi ss ible lim its of the Constitution within which law
mak ing power may be dek gatcd can be studied in th ree diffe rent per iods 
for the sake of bette r unders tanding: 

I . Whel! the Prh,)' COlil/cil h'(1J the highest COllrt of appeal: 

The Priyy Counc il was the hi ghest coun for appeal from India in con
s titutio n.:11 matters till 1949. The ques tion of consti tutionality came before 
the Privy Counc il in the fam ous case o f R. \'. Bum" )'!. An Act \Vas passed 
in 1869 by the Indian leg is lature to re move Garo Hill s fro m the c ivil a nd 
criminal juri sdiction o f B e ngal and vested the pmvcrs of c i\'i l and c riminal 
administration ill an o ffi cer appointed by .the It.-Governor of B engal. The 
Lt. -Governor was furth e r autho ri sed by Sect ion 9 o f the Ac t to extend any 
prov ision of this Act with inc idental c hang.;:s to Khas i and 1.:tintia Hills. One 
13urah \vas tri ed for m urder by the Commissione r of Khasi and Jaintia Hill s 
and was sentenced to 'dea th_ The CalcuHa High Court declared Section 9 as 
unconstitutional delegatio n of legislative pO\vcr by the Indian legislature on 
the ground that the Indian leg is lature is a delegatc o f British Parli.:1ment, 
thereforc. a delega te cannQ{ furth e r dciegJ-tc. The Pri vy Cou nc il on appeal 
reversed the decision of the C~1 \.:lItt.1 Hi gh Coun and uphe ld the constitu 
tion ality of Section 9 on the ground that it is mere ly a condi lion .:11 legislation, 

30 hin and bin: I'RI~Cl!'L1 : S OF " D~llSI STR"ll \' E t. ,\w. 19S6. r · :;.:. 
JI. J:l-l U.s 7-12 (11) .17 ); ,h', ' al so Fo1h.-y v. :\fa llO/ro'''. J,12 l iS 2.!S ( 19-l 6) 

J2 ILK.l Cal 172 ( 187'»: (1873) J AC 8S9. 
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The decision of the Privy Counci l was interpreted in two different \\'~y s 

One interpre tatio n was that since the Indian legis latu re is not <I delegate of 
Briti sh Parliament. the re is no lim it on the delegatio n o f leg is lative functi ons. 
According to the other interpretation it was argued that since the Privy Coun
cil has \'al ida ted only conditi ona l legis la tion. therefore. de lega tion of 
leg islat ive po wer is ' no t permissible. 

The doc tr ine of conditional legislation was again applied by the Pri v), 
Council in Emperor Y. Benoar; LaPl when it upheld the constitutionali ty of 
an ordinance passed by the Governor-General for the cstabli sh ment of special 
cou rt s and delegated power \0 the p rovi nc ia l governme nts to declme thi s 
law appJicable in their provinces at any time they d eem fit. 

Therefore. d uring the period the Privy Council was the hi ghes t court of 
<lppea l. the questi o n of permiss ible limits of delegation remained unccnain. 

2. When Federal Court became rhe highest court of appen/: 

The que stion o f constitutionality of delega ti on of legis lative powers 
came be fore the Federal Coun in Jarindra Narh Gupta v. Prol'l'lI ce oj Bi!i(lrj

:'. 

III thi s the validi ty of Sectio n 1(3) of the Bihar Maintenance of Public Order 
Act. 1948 was c h all e nged all the ground that it a uthorised the provincial 
go\'ern ment to extend the life of the Act fo r one year w ith such modifications 
as it may deem fir. The Federal Court held that the p<)\ve~ of exte nsion with 
mollificati on is unconstitutional delcgat ion o f legis lativc power because it is 
;'Ill essentia l legis lati ve act. In thi s manner for the firs t ti me it was laid do\\'n 
that in India that leg is la ti ve powers c;)nnot be de lega ted. However, Faza l 
Al i, J. in h is dissent ing opinion held that the delegation of the power of 
extension of the Act is con stitutional because according (0 him it merely 
amounted to il continuati o n of the ACt. 35 

3. Wh en Supreme Court became the highest COlin of appeal: 

The decision in latindra NaIll case (supra) created doubts about the 
limi ts o f delegat ion o f leg is lative powers . T herefore, in order to clarify the 
position of la w for the futu re guidance of the legis lature in ma tters o f dele· 
gat ion o f leg islat ive fu nc tions, the President o f rndia sought the opinion of 
the Court under Article l 4 3 of the Const itu tion o n the consti tu tionality of 
th ree Acts cover ing three di ffe rent periods: (i) Section 7 of the Delhi Laws 
Act, 19 12, (i i) Section 2 o f the Ajmer-Merwara (Exte ns io n of Laws) ""c t. 
1947, and (iii) Section 2 o f the Part 'C ' States (Laws) Ac t. 1950. ' 

Section 7 of the Delhi Laws Act, 1972 delegated to the provincial gov
ern ment the power to extend !O Delhi area w ith suc h res triction and 
modification any law in force in any part o f B riti sh Jnd ia . Section 2 of the 

33. AIR 1945 PC 48 . 
34. AIR 1949 FC 175 . 
35. /d., p. 194 . 
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Ajmcr-Mcrwara (Ex tension of Laws) Act, 1947 delegated the power to the 
gover nment to extend to' the province of Ajmer-Merwara any law in force 
in <lny other pro vince with such modification and res triction as it may deem 
fit. Section 2 o f the Part 'C' States (Laws) Act, 1950 delegated power to 
the Cen tral Government to ex tend to Part 'C' States wi th such modification 
and res tric tio n as it may deem fi t allY enac tment which was in force in an y 
Pan 'A ' State. It also empowered the government to repeal or amend any 
correspond ing law wh ich \ .... 8 5 applicable to Part 'C ' States. 111 re Delh j'La ws 
Act)£! is said to be the Bible of delegated leg islatio n. Seven judges heard the 
case and producc:d seven separate judgments. The case was argued from two 
ex tremc positio ns. M r M.e. Sctalvad arg ued that the power of leg islation 
carries with it the powe r to delegate and un less the legislature has completely 
abdicated or eff;Jccu itself. there is 110 restr ict ion o n delegation of legislati ve 
po we rs. The learned Co unsel built hi s arg uments o n the theory of sepJration 
of powers and delegatus n Oli potesl delegare and tried to prove before the 
cou rt th at th ere is an implied prohibition against delegation of Icg isbti vc. 
po wers. The Supreme Coun lOok the via m edia and hcld: 

(1) Doctr inc ("If separation of po\vcrs is not a part of the Indi:ln Con 
s titut io n. 

(2) Indi an Pa rl i;:t n1cnt was never co nside red an agent ('If anybody. and 
there ror::! I h~ (! .;..:tj i n~ of delegn fll s n Oli P Oir!.H delegarc ha ;; no ap
plicatio n. 

(3) Pa rliame nt cannot abdica te or e rface itself hy crt.:at ing a paralie l 
leg islative body. 

(4) Power o f delegation is ancill ary to the po we r of leg islation. 

()) The limitat ion li pan delega ti on of po we r is that the 1cg i s lat ur,~ C:ln · 
no t p:l rt with its essent ial legislative PQwe r that has been ex pressly 
ves ted in it by the Constitutio n. Essentia l legislat ive power me:l ns 
laying down the policy of the law , and enac ting that polic)' into :l 
b inding rule o f conduct. . 

On the b:ls is o f thi s reasoning, th e: Supre mc C o urt came 10 the conclusion 
tha t: 

( I ) Secti on 7 of the Delhi Laws Act . 191 2 is valid . 

en Sectio n 2 of the Aj mcr-tv1crwJ.ra (Extension of Laws) Ac t, J 9~7 is 
\'a lid. 

(3) Section 2 o f the Part 'C' Sta tes (Laws) Act, 1950 is va lid except 
thal p:lrt of the section which de legated power o f repeal and mod i
fi c:l tic n o f legisb li vc policy as it amo unted to excessive delegJtio n 
('If Icg isb li\'c po wers. 
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Even though seven judges gave seven separate judgments but it will nol 

be correc t to hold th at no pr inciple was cl ear ly bid down by the majority 
of judges. A nyone who surveys the who le case comes to an inescapable 
conc lusion tha t there is a sim ilarit ), in the views of the judges at le,lst 011 

th ree points: (i) that the leg islature cannot gi\'e tha t quantity an d qu ali ty of 
law which i s required for the functioning of a modern State : hence delega tion 
is a necessity ; (Ii) that in view of a wri tlen Constitutio n the power of dele
ga tio n can nOl be unlimited; and (iii) th a t the powe r 10 rcpeal a Jaw or to 

modify leg is lative po licy cannot be delegated bec au se these afC esse nti al 

legislative fun ctio ns wh it' h canno t be de legnted. The Supreme Co urt h3s now 
made it abundant ly clear that the po wer of delegation is a co nstituent ele ment 
o f iegis\;1tivc po wer as a \~ ' ho l e under Artic le 245 o f the Constitution :1nd 
nt hc r rcl:1 tive Arti c les. 37 

After the decision in th is case the main cont rove rsy in every case in 
volv ing delegation has, therefore. been the ques tio n of de termi na ti on of \';h :1I 
i., csscnllal legi s lative fu nc ti o n wh ich c:.tnnOl be de legated and th:1t whic h i ~ 

no n-essential whic h can be delegated . 

( 2) F.xccssivc Del egat io n is unco nstitutional 

It is no w firmly established that exc ess ive delegation o f legislative powe r 

is unco nstituti o na l. The legis lature mu st first discharge its csscnt ial leg isbtivc 
fU llc tions (laying dow n the po licy of the law and enaCiing th at po li cy IIltn 
a binding rule o f conduc t) and then can de lega te anc ill ary o r subordinate 
legislati ve func ti ons whi ch nrc gcncI":1l1y termed as powe r "(0 fill up detail s" . 
After lay ing down poli cy and g uidel ines, the legis lature may confer discre
tio n on admini strat ive agency 10 exec ute the legis lal iH: poli cy and to work 

o ut detai ls w ith in the framework o f the po li cy and guide lines. 

\Vhethcr a partic ular legis lation suffers from 'ex cessive delegatio n' is a 
questio n to be decided with re fe re nce to certain fac to rs whi ch may incl util:, 
(I) su bj ec t rTlatt c r o f (h e law. (ii) provi sions o f the s tatute inc luding its pr(;
amble, (iii) scheme of the law. ( iI ') factual and circumstantial bac kground in 
which Inw is enactcd .3s 

\Vhen a sta tute is challenged on th e ground of excess i\'c delegati on, 
th ere is a presu mptio n in favour o f its vires and if two interpreta tio ns arc 

possible, one that ma kes it Constituti on31 is to be adopted . Cou rt s may also 
read down and inte rpret the law in a \ .. 'ay as to avoid its bein g declared 
unconstitutional.39 This is being do ne in v iew of the fa c t that today dclcg~ltion 
o f leg islative power has become a "compuls ive necess ity" . 

37 . Agricultllral M arkrl CUmlllillei.' v . Shalima r Chl'mim/ HImb-. ( 1997) 5 see 516. 
38. S t. Johns Tea cllns Tra tlljtlg IIwitu f( v . Regional Dirt'rlur, NCTE, (2003) 3 sec 32 l. 
39. /d., p. 322. 
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(3) \\'hat is an essential legisla ti ve fun ction and where is the policy of the 
law to be round 

The opinion of the Supreme Court in individual cases is 10 be 3n.:llyscd 
in order to dete rmine the ex tent o f permiss ible deleglltio n: 

" ( i) Rajlltlra ill Sillgh v . Clwirl1l(lIl, Pafllfl Adlll ;l/ i srrat;oll COI1lIll;I-
lee~o- Sectio n 3( 1)(1) of the impu gned Ac t empowered the Patna local 

administration 10 select any provi sion of th e l3engal Municipali ty Ac t, 
1884 and apply it 10 Patna area wit h such restri c tions and modifi cations 

as the government may think fit. The government picked up Sect ion 
104 and after modificati on applied it to the town of Patna. The Supreme 
Court declared the de legation ultra vires on the ground Ihal the power 
to pick out a section for application to another nrca amounts to delegat ~ 

ing thc power to change the po licy o f the Act which is an essential ' 
legis lative power. and hence cannot be de legatcd. 

(ii) Haris/ulfi/.:(l f Bag/a v. Stale afM.p.AI _ Sect ion 3 of the Essenli;"!1 
Supplies (Temporary Powers) Act. 1946 authorised the Central Gove rn
ment to make rules for the purpose o f mainta ining or increasing supplies 
of essential commodities and fo r securing equitable distribution at fair 
price. Section 6 further provided th at th e orders made thereunder shall 
have effect notwithst3nd ing any th ing conta ined in any law for the time 
being in force. The Supreme Court held the delegati on \'alid on the 
ground that Section 3 lays down the legislative policy with suffic ient 
clarity within which the governme nt can operate. The Court also upheld 
the validi ty of Section 6 on the ground that it is not a delegation o f 
power to repeal but only an attempt to bypass d ifficulty. 

(i ii ) Edward Mills v. Slate of Ajl1le,A2-Thc im pugned Act auth~ 
orised the administrative agency for setti ng up o f min imum wages for 
certain indust ri cs spccified in the sc h'cdule and funhcr empowered the 
authori ty to va ry the schedule by adding o ther industries to the li st. The 
Supremc Cnun upheld Ihc v~ l i dit y 0 f the dc lcg :'ltio n on the ground that 
the legislative policy which was to guide in the selection o f ;ndustries 
is. clearly indicated in the Act. namely, to avoid exploitati o n of labour 
...: ... :.: i. LI 1I .. .... '1 ~ .. : ~ ... o .... . :Jlg po \\er or other reaSOns. This case also stand s 
fo r the proposition that the rule o f the exercise of essential legislative 
func tion by the legislature is applicable to all types of delegati on in
cluding co.nditional legisiD.ti on. 

40 . AIR 11)54 SC 5GC) 

41. AIR 1954 SC 4('5. 

42. AIR 1955 SC 25. 

~ .. 
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(il') /J/wllwgar & Co . v. Ullioll oj /Ildia'l- Sccti on 3( 1) (a) of the 
Jmpon s and Exports Cont ro l A ct, 1947 gave wide po.wers 10 the gov
ernme nt to revo ke import o r cxpo n I iccnce. In this case the licence to 

impo rt soda ash was revoked on the ground of trafficking in it. The 
Supreme CourL upheld the validity of delegation because it found the 
ghost of the legislat ive po licy in th e preamble and the De fence of Indi" 
Ac t. 19.39 the provisions of which the impugned Act was supposed { O 

continu e. 

(\ .) D.S. Garewal v. State of Pllllj{/b~-The All India Services /\ ct, 
195 1 is 3 skeleta l legisla tion having on ly four sectio ns. Sec tion 3 of th e 
Ac t cmpowt:fcd the C entra l Go ve rnment to make rules for th e rec ruit 
me nt ~md regulation of co nditions of service of persons appoin ted in All 
India Services , On the bas is of thi s pO\ver, the governme nt framed th L' 
All Ind ia Se,,·ices (D isc ipline and Appeal) Rules. The Court upheld .he 
delegat ion as valid and found the po licy of the Act for the g uidance of 
;tdmin ist rati\'c rule- making in the exi stin g ru les on the subj ec t. 

( I'i) f 1.ol!!c/ard Dn\l'nkhnna v, Union oj / l/dia45- Parliame nt p assed 
the Drugs (lnd M;tg ic Remedies (Objectionable Advert iseme nts) Ac t, 
195-1. t6 check the m isc hief being done to innocent pati e nt s sufferin g. 
fro m certain incurable d iseases through adverli scme nts claiming magic 
rcmed ies for such di se~ scs. Section 3 laid do wn a list of d iseases for 
whi ch advcni semcn ts were proh ibited and authofised the Centfal Go\'
e rnme nt to include any othef d isease in the lis t. This is the fi rst C.1 SC in 
which the Supreme Coun s truck down an Act on the ground of excc ~ s i \'c 
de legation of leg islative. powers. The Court held th at nO\VhCfe had til ;: 

legi s lalllrc laid down any policy fOf gui da nce to the govern mc nt in the 
lIl<1ttCf of selec tion of diseases for being inc luded in the lis t. The dcc i ~ion 

of the Court is certain ly not in line with its earlier appro:\chcs bcc ause 
the c lcar mention o f certain d iseases in the lis l could have suppli ed thc 
s tandard and criteri a fo r th e selec ti on of o ther diseases. F urthermore , 
th (" titk of the Act lays down sufficiently the policy o f the Ac t. 

(di) Ja/all Tradillg Co. v. Mill M aodoor Sabha'6- Sect ion ' 37 of 
the Payment of Bonus Act, 1965 authofi scd the Central Government to 
provide by order fo r removal o f doubts o r difficult ies in giving effect 
to the provisi ons o f the A c t. The Court h'C ld Sectio n 37 ultfa vifes on 
the ground of exccssi\'c delegatio n and obsefved thm th e Act authori sed 
the government to detefmine fo r itself what the purposes o f th e Act arc 

AIR 195 7 SC 478 
A ll{ 1959 SC 5 12 
All{ .960 SC 55·1. 
AIR 1961 SC 6? t. 
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which in substance would amount to exerc ise of legislati ve power that 
cannot be delegated . 

(dii) Sri Rnm Narnin v. Slare of Bomba/ 7- In th is cilse. powe r 
W<.iS given lO the government to vary the cei ling area if it was satisfied 
that it was expedient to do so in the publ ic interesr. The Court upheld 
stich a broad statemen t of poli cy as 'public inte res t' suffic ie nt to upho ld 
the vires o f delegatio n. 

(ix ) Gall/IIIOII India Ltd. v. Union oj l"dic(~S-Scc ti o n 34 o f lh e 
Contract Labour (R egulation and Abolitio n) Ac t, 1970 provided that if 
any difficully ari ses in giving effect (Q the pro visions of the Act. the 
Cent ra l Government may make suc h provis io ns. no t inconsis tent w ith ' 
the provisions o f thi s Ac t. as appeared [0 it to be necessary or expedient 
fo r re moving the d iffic ulty. The Su pre me Court held that Sect ion 34 
does no t amount to excess ive delegati on as it docs no t contempla te any 
a lteratio n in the Act. h s imply auth o ri ses the removal of diffi cu lties 
w hich may arise in the impleme ntatio n of the law. 

(x ) Kerala Slate Electricity Board v. In dia n AluminiulIl Co . .!9-In 

th is case the validi ty of the Kerala S tate E lec tric ity Supply (Kerala S tate 
Elec tric ity l3 0ard and Li ce nsecs Areas) Surcharge Order, 1968 was in 
fl lles tio n. The orde r was pnsscd in exercise o f the po wers confe rred by 
Secti o n 3 o f Kc rala Esse nti a l Articles Cont rol (Te mporary Powers) Ac t. 
196 1. T he Act in Section 2(a ) de fined 'esse nti al article ' as mea ning a ny 
a rtic le wh ich may be dccl.:1rcd by the govern me nt by no tified o rder to 
be an essential article. The purpose o f the A ct is to provide in the interes t 
o f the general public for the control o f the produc tion, supply, d istribu
tion of and trade and comme r~e in certa in artic les . Sec ti on 2(a) was 
challenged o n the ground of excessive de legation. The Court upheld the 
co nstitutionality o f Sec tio n 2(a) o n the ground that the Act lays down 
suffic ie nt po licy to guide the discretion of the ad mini strati ve autho rity. 
H o wever, Justice Gupta disag reed w ith the majority decis ion on the 
grour.d th:1: th ~. ;\ct (1) !it;: l ::~ :-. ~) :' r .:..: :;": . .: .':. ' . .i I ) , pu liey with refe r
ence to whic h nn art icle may be declared as :\n 'cs5cntia l art icle'. 

(x i) ,h 'jllder Singh v. State of Plln;nb so_ : : ~ : c; o s':' . the Supremc 
'-v ..... , i;;;15 t.1;"'cn a \'cry il baal v iew on the quest ion of ~h c layin g down 
~ f legi s lative po licy in the Act by th e legis lature. In this case the pe ti
tioners wcre licence-ho lders fo r trade in fo reign liquor. The State o f 
Punjab in view of the powers ves ted in it by Sect io n 90(4) of the Punjab 
Munic ipal Corporatio ns Ac t, 1976, req uired various munic ipal bodies 

47. AIR t959 se 459. 
48. (197-1) I see 596, AIR 1974 se 960. 
49. ( 1976) t see 466, AtR t976 se tOJ !. 
50. (1 979) t sec tn AIR t979 se J2 !. 
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in the S tate to im pose a tax at the fatc of Rc 1 per bott le. Si nce mu 
nic ipal ities fail ed to take allY Jelion. the S late itself issued ;l notificat ion 
imposing the tax . Section 90( 1) o f the Munic ipal Corporations Act, J976 
se ts Qu t certa in items for laxation and lays dow n that the tax so collected 
is to be utili sed "for the purpose of the Act", Impos ition of the lax 
was c ha lle nged on the ground, among others. that the legis lature has 
not laid down any purpose and policy of the Act w ith reference 10 which 
Ih ~ fate of tax is to be determined , and, therefore, it is J case of excessive 
dclcgJtion. The Court held that the words "for the purpose of the Act" 
I<lid d own a clear policy of the Act. and . there fore, it is a v.:llid delegation 
of legis la tive powers. The COLI rt obse rved th at the \\.'ords "for the pur· 
pose of the Act" are prL'gnant with m eaning. It se ts a ce iling on the 
tOla l quantum th.:l l may he collec ted . It cana li scs the obj ec ts for whi ch 
the fix ed levies may be spent. It brings into foclis the fun ctions of mu· 
nicipa l bodies and the rn ising of the resources necessary for discharging 
those funct ions. In the case of a body like the municipality with fun c· 
tions which arc limited and the requi site resources are also Jimiu:d, the 
guidelines cont.:li ned in the expression "fo r the purpose of the Act" ;'Ire 
sufficient. Thi s may not be suffic ien t in the case of a Stale Government 
who:-.e functions arc not so limi ted. One would agree tha t this is goi ng 
too far to flOcI the legislat ive policy. 

(.rii) State 0/ Tami/l\'(!du v. I/illd Stolle51-Rulc S·C of the Tamil 
Nadll f-.linor M inerals Concession Rul es , 1959 framed tI nder the Indus· 
tr ia l D~ve lopmcnt and Regula tion Ac t, J 957 had the effec t of denying 
quarrying in blac k granite to pr iva te persons. The petitioner challenged 
the rille on the ground Ih.:l! thc c rea tio n of Slate nlnnopoly under the 
rule-making power im oh·cs a major change in policy \\hich is i.I legi s
lative func tion and hence ultra vires the Constitutio n. Rejecting the COIl

tention. th e COlirt held that State monopoly can be created even by 
subordinate k:gisl~Hion . The Supreme. Court obscn'cd that the monopoly 
in fa\'our of the Slate. can be created under plenary powers and thaI 
Parliament not having chosen its pl enary powers for th is purpose, il is 
o pen to the subordinate legislat ive body to create a monopoly by ma\"'ing 
a rule . 

(xiii) J\ . V. Nac/lfllle v. Union of IlIdin5
?- The Life Insurance Cor

po rati on of India C lass III and Class IV Empl oyees (Bonus and Dear/lcs~ 
Allo wance) Rules, 19S I were Ill:tcle by the Centra l Government on Fe· 
bruary 2, 198 I in exerc ise of the powe rs co nferred by Section 48 of the 
Life In surance Corporation Acl, 1956 as Olnlcndcd by the Life Insur;'l!1cc 
Corporation (Amendment) Ordin:\Ilcc. 19S J. The ru les were challenged 

51. ( 19SI) 2 see 205, AIR 198 1 SC 7 11 . 
5~ ( 1982) I sec 205: AIR 1982 SC 11 26 
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on the ground that Parliament h;\s not bid down any legis lati ve po li cy 
for the guidance of th e rul e-making :lu thority. The Supreme Court found 
legislative po licy in the preambl e of the Amendment Act wh ich provided 
th ~lt " for securing the interests of the Li fe Insurance Corpo ration of 
Ind ia and its po l icy- holders and to contro l the cost of admini stration. it 
is necessary that rev isio n o f the tefms and conditions of services appli c
ab le to the employees and agents of the Corporation should be under
taken exped iti ously", The Court furt her met th e challen ge of excessive 
de legat ion of leg islat i ve power on the ground th at Seclion 48(3) of the 
Act v.,r hi ch prov id ed for the laying of the rule o n the tab le o f Parli ament 
subject 10 a resolut ion of mod ification or annu lment pe rfec tl y indicJtes 
th at P;:trliarnent has in no way abdicated its au thority, b ut is k<.:eping 
s tri ct vigi lance and cont ro l over its del egate. 53 In Char(J 1l Lal Sahl i v. 
Vllioll of Il1dia5~, th e Court found the legislative policy in the purpose 
of the Act. In this case the Bhopal Gas Disaster (Processing o f C laims) 
Ac t. 19S5 had been challenged on the ground thJt without laying any 
policy :.IIld guidelines the go vernment has been authorized to conduct 
sui ts and enter into compromi ses. 

Applyi ng the same princ iple the Supreme Court declared the T am il Nadu 
Pri vate Educationa l Institut ions (Regula tion) At:(, 1966 as ultra \·ircs because 
Ihe leg islature did not b y d o \,v·n allY policy UI guiclclim; wi lh refere nce 10 

which the power to regu late and co ntrol privatc ed ucational institut ions ca n 
be exerc ised by the govcrnment.55 

However, if the power delegated to the adm inistra ti\·e authority is qU.1si 
judicial then guidelines arc nOl requ ired.56 

1-I00\,cvcr, ~ccord ing to Justice K.K. Mathew. thi s effort on the part of 
the Supreme COll rt to somehow find the \egis i<1t ive policy from somewhere 
wns undignified for any jud icia l process. He observed thell ", .. th e hUnl by 
court for leg islati ve po licy q r gu i d~nce in the. crevices o f J statute o r nook 
and c ranny o f its preamble is not an ed ifying spectac le" . .57 In his disse nting 
opinion in Gwn/ior Rayon Idills v. A.uistallt COIHIIlI". of Soles Tl1.\" ss, he 
propounded a new test to determ ine the cons ti tutiona lity o f de legated legis
lation. According to him, so lo ng 3 S a legislature can repeal the enabling 
Act delegati ng law-mak ing power. it does not abd icatc its IcgislJ tivc functi on 
and therefore the delegat ion niust be considered as valid no matter howsoever 

53. A.V. N{I(:lIone v. UO I, ( 1982) I sec 205: AIR 1982 SC 11 26. 21 8·219. 
5 • . ( t990) t see 6t3. 
55. A.N. l'ar(lSl/ramall v. Stole a/ Tamil ""adlt, (1989) 4 sec 683. 
56. Workll1t't1 v. Ah:olah/li M ills Lrd. , (1992 ) 3 sec 336. 
57. Sec GW(llior Rayo/l Silk MJS: (lVl'g.) Co. Ud. v. A.C.S:L , (1974) 4 sec 98: AIR 1974 

SC 1660. Sa also U. 1hxi : Del"t'fopml' lIt5 i l l ,\ (/minisrmril"(! 1..tIII' in PUBLIC LAW 1." 

1:"01", ( 1982) (A .G. Nooran i, Ed .). 
58. ( t974) 4 see 98: A IR t974 se t660. 

• 
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broad 3nd genera! the delegati o n may be. Howeve r. the majority led by 
Jus tice Khann3 d id not agree to th is "abdicat io n test" and re iterated the 
already \y'cll -CS1:l.bl ished tcs t of "policy and guidelines". Nevertheless Justice 
Mathe w ignoring the maj ority opini on applied his own test in 1975 in N.K. 
Papiah v. Excise COlll lll iss io ller 59. Thus th e Coun's dec isio ns in Gwa/ior 
Rayoll and PapinI! cases LOok two different and connic ting vi ews o n the 
q uestio n o f constitu tionality of de lega ted leg islation. Added to thi s th e S u
p reme Court's dec is io n in Re.,:is{ rn l" of Coopemtive Soc icl ies v . K. 
Kflllja /Jilu l lO though uphold s the " policy and g uideli nc" tt!s t ye t c reates an 
impress ion that thi s les t is tenta ti ve and can be reopened. The Co urt ob
served : 

·' \Ve do not wish in this case 10 search for the precise princ ipl es 
dec ided in the Ddhi Lml's Act Clue , nor to consider \vhether N.K. Papiah 
beats Ihe fin:!1 reln:al from th e earlie r posit ion . For the purposes of th is 
case we arc content to accept the 'po licy ' and 'guideli nes ' thcory ...... 61 

\Vhatever rJl:J.y be Ihe tes t to determine the constillHionalit y of ddegalcd 
leg islation. the fac t rem:J.i ns that due to the com pulsions of modern adm in
istr,lti on <:ourl" ·hJ \,e all o wed cx tc nsivo:! de legat ion of legi slat ive powers, 
e spec iall y in the "n::t of tax and we lfa re legisla tion. In the Registra r, Co
opermi l c Sucicties cnse (supra) the Court upheld the \,:J.l idity of Sectio n 60 
o f the f-. ladras Coopera tive Soc ieties Ac t, 1932 , \vhich was a " nea r Henry 
\, 111 clau,c " . 6~ Section 60 p rovided: 

"The S!:ltc Go vernment may. by general u\ special order. exe mpt 
:lll y re~ i ~lt:::rl.'d so,:ie t)' from any of Lhc pro vi sions of th is At: l or may 
onc,:! lh :u ~t.\.' h prov isio ns 5h::11 1 :lpp ly ILl such so.:iel), with such lIlodi
f1(, "li on:'> :1:-. may be presc ribe.d in the o rder. " 

I n fin) Sunder , .. First Add t. DislI. J /ldge63 the Court even allo wed the 
extens ion of future laws of " no the r St ate to which the adopti ng Slate Leg is
Iaturt: never h"d the opportun ity to exe rc ise it s mind. In this case the validity 
of Section 3 of the Cantonments (Ex tcnsio n of Rcnt Con tro l Laws) Act. 
1957 had been chalkngcJ. Scctio n 3 provided, · 'The CCnl ral Government 
may. hy notili(,3Lion in the Official G :lzettc. c :'<:tcnd 10 any CiultO nme nt \v ith 

59 (1975 ) t sec .11)1 All{ 1975 SC 1007. 51' <' :lIsa ~LP. h in CtI\SGI :-.cG f-ACI-:. Of 
,\ O\1ISIS1R·\lI\,E L,, \\ 1:-: l ~l)I ·' """'!) AMRO .... !>, ( 1982) . P 26 

() (II){O) I sec l-! (} .. \1R 19:0:.0 Sf' 350 T h:: ('<,u ft 1t,' ld 111:'1\ lh ~ .- . . , ._. 1; . , 

.. :.!rt ll·' \~ll h il Ihc pO ~lyr l(l ,k kgll::·· but ··<.: .\ .:~·)s iv.: tkkgJt. UII Ill :!.]" :lmount 10 
:'Ih~I! C J.l ioll·· :lnu ··ud':fJ.llllIl \lI\llllll tl·d ma) Ifl \ill.! tkspo tl srn uninhibiteu··. Thcrcfor~ 
I ~;.· prill':lpk of (k k g;l\Ion (1.!IIu ins· ··-nl": kg istllur<.: can not dckgl tc iB I'S Sl.! nt;:l t 
k,::i ;; l;J tivc fun r tl oni. Lq:.lS l.lIl.! il m ust b~ !lying do .... n poli cy aflll pri nciple l nd de le ga ll.! 
II nlJ.Y w fil l an d':IJil and ca rr ~ ou t p(l liey . '· Sa M P. Ja in. op. /"i r., :ll pp. 25 · 26. 

6 1. Id. , p. 3-11. 

62 . 1'", Chinrupp.1 R.:dd). 
6, ( 1')S9) I sec 561 
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such restrictions and modifications as it may think fil, any en3ctmcm relating 
to the control of rent and regu lat ion of house accommodati on which is in 
force on the date of norific3tion in the State in wh ich the camonmcnt is 
si tuated," However the words "on the da te o f notification " were de leted 

" by the Central Ac t, 1972 ",ith retrospec tive e ffec t. It was argued th,, ' 'he 
deleti on of these words signify that on a mere no tifica tion by the Ce ntral 
Government. not only the ex ist in g provisions but even the future cn3ctmcnls 
whi ch may come into force from time to time in the State would automat
ical ly app ly to lhe cantonment area. Nega li vating the contention the S upreme 
Court he ld once the policy of Parliament becomes clear that the cantOnment 
areas in the State should be subject to the same te nancy legis lation as in 
othe r areas, it fo ll ows th at even future amendments in such State legislation 
should become effecti ve in cantonmen t areas as well , hence de legation is 
va lid . 

The law on the const itutio nality o f dc leg3ted legi slation was summed 
up by the Apex Court in Mah e Beach Tradillg Co. v. U. T of POlldicherl)·"'. 
The Court he ld. "If there is abdicatio n of legisla ti\'e power or there is ex 
cessive delegation or if there is tota l surre nder by the legislature of its 
legislative functions to another body then that is not permiss ible. There is, 
howe\'cr, no abdication, or surrender of leg is lative functi ons or excessive 
de legatio n 50 long as the legis lature has expressed its will on a particular 
subject· matter, indicated its policy and left the effec,uat ion of ,ha' policy to 
subord inate or subsidiary or anci ll ary legisla ti o n prov ided the legis lature has 
re tained the control in its hands with re fe rence to it so that it can check 
and prevent or undo the mischief by subo rdinate legislation. " 6:; In thi s case 
'ax im posed on petrol and diesel by 'he ~-1ahe Municipal Corporation in 
1970 under a French decree was con,inued by 'he Po ndicherry Admin istra
,ion Act, 1962. Af'er 'he imposition o f 'hi s tax had been declared ultra vi res 
by the High Court the legi slature passed the Validation Act continuing th e 
tax with retrospective effect. The constitutionality of the validation Act was 
challenged o n the ground of excessive delegatio n. Rejecting the challenge 
'he Court held tha, in fac , the 'ax has been lev ied by 'he legisla,ure itse lf 
\vllen it passed the Validation Act, so it is no t a case of delegated legis lation. 

The same principle was rei terated by the Apex Court in AgricltJlural 
Markel COIIIlJlillee v. Shalimar Chemical lVorks66 . The Apex Co urt observed 
that in o~der to meet the challenge of complex soc io -econom ic problems 
Parliament o ften find s it convenient and necessary to delegi.l!e subSid iary or 
anc ill ary powers '0 delegates of its choice for carrying ou' the pol icy laid 
down in the sta tutes. The essential legisla tive function consists of thc dctcr-

64. (1996) 3 see 7't. 
65. Ibid. 
66. ( 1997) 5 see 516. 
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minarion of (he legis lative policy and the legis lature cannot abdicate essential 
legislative functions in favour of ~mother. Power to make subs idiary legi s
lati on may be entrusted by the legislature to another body of its choice but 
before delegation the legisbturc should enu nc iate, either expressly or by 
Implication. the policy and the principles for the g uidance of the delegate. 
The effec t of these princ iples is thaI the d e legate has to work ", .. jthin Ihe 
scope of authority and cannot widen or restrict the scope of the Act or the 
policy laid down thereunder. It cannot in the garb of making rules, legislate 
o n the field covered by the Act and has (Q res trict itself to th e mode of 
implcmcmalion of the po licy and the purpose of the ACt.67 In th is case the 
Agricultura l Ma rket Committee created under th e A.P, (Agric ultural Produce 
and Livestock) Markets 1\ct, 1966 hJd been given power to levy mo.rket fee 
ollly 0 11 the sale o r purc hase of agncultural produce wit hin the nOt ified area. 
The Commi uee irnpos\.:d a fce on dry coconut purchased fro m Kerala and 
rC((,I\cd in lI yderabad by truck on the plea that the sak was rak ing place 
III Ii:-dcrab.td and not in Kera la. The Court held that Rule 74(2) framed 
linda S~c lion 34{ I ) is ultra vir~~ the Ac t because the Act had empowered 
th ~ COl11mill~C to levy a fee on produce moving Qut o f a norificd area after 
s:de/purchasc but Rule 74(2) provided for levy ing tax e ven if the produce 
IS \\'i;!ig h~d, measurt."ct or counted there no m:mcr if sale may have taken 
piJ .. .-e ~1 5ic\\ here.C,g -

V<llitbtion of cxtensivc delegated legis lation thus cont inues unabated in 
indl J on the ground o f adm inistrative nccess ily,69 However, Prof. Bi.lxi is of 
the \' 1(:\\ th ~ll in Ind ia no (l priori ground compe lling the concl usion that 
such unlrammel1cd po wers of excnuivc law -making are esscnlial for the 
auainmc.nt of the goals of the Constitution or for attaining admi nistrative 
d!'ICicIlL'Y, although th is is offerl:!d, pJ.rrot like, a s the justifica ti on for such 
po\\crs. On the other hand , there is ample ind ication lhJ.l people affected by 
c .\c:r("rsc of ddegalcd Icgisbtive powa have no real access to executive law 
\\hich Illay determine their Slatus ad\·crsely.70 It may be noticed that the 
bnl~ld delegation of k gis bti\'c POWcfS in the USA are counterbalanced by 
the cft'c,-'uvt.: procedural and k~i~ktti\'e controls . which arc vcry feeble in' 
J r' ... i l~L 

(-t ) i'\OI'IIlS of jurisprudence of il eicg3ted Icgisbtion emerging from the 
:"" ,,; n l1n lyscd abu \'L' 

I , Tht.: po wer o f delegation is a const ituc nt ekmc nt of the kgisi:Hj\,C' 
jJ0 \\'er .. IS a who le linda Art icle 2 ~' 5 o f the Constitu tion ::lOd other 

Ci7. ,1sri"llltllral ,\fark('i COllllltllft' .· \ , Shtlf ill1(1r CII('IlIical Works. ( 1997) 5 sec 741. 

6S Ibi.! 
(,'). S. t' I I B:l', j 1>.·,·d"PIIIO: h III ["du /I" [lIlIIn ' lra,i : .· UH. in P!;BLlC L ..,w I" l:-.' DI .\. ( 19S2) 

(A (j t\' ,);,H .IrU . Ed.). pp 1:i7, J.l\ 

70 I.! , P '.10. 
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relative Articles_ Delegation of some part of legisknive powers has 
bct:omc a compulsi ve necessity due to the complex ities of modern 
legisl ati on. 

2. Essential legislati ve function s cannOt be de legated by the legi slature . 

3. EssentiJI legislat ive fun ctions mean layi ng the po licy o f th e Ac t 
and cllJcting that policy into a binding rule of conduct. In other 
words the legis lature mu st Jay dow n legislatiye pol icy and purpose 
sufficient to provide a guide line ior administrati ve rule-making. Th e 
policy of Jaw may be express or i mpli~d and can IJ~ g;:lIhcrcd from 
the histo ry, preamble . title, scheme of the Ac t o r oujcc i and rcason 
clause, etc. 

4 . After Ihe legislature has exercised its essentia l legis lativc fUll ctions . 
it can d~lcgatc non· essc ntial s . howcver ~l tlmcrotl s. and signi tkant 
they may b~. 

5, In order to determine 'the co nstitutionality of the dett!gatio n of legis
lative powers. every case is dt!cidcd in its specia l se tting. 

6 . Courts hav~ travelled to the extreme in ho ldin g vcry broad gene ra l 
statements as ~ufficicnt poli..::y of the ACI 10 dctermine the qu C's tio n 
of constitutionality. 

7. There:: art! va rio us fo rm s of administrative ru!t::. tllo.king. However. 
the parJ.metc r fo r dete rm ining the quc~ l i 011 o f cons ti tll ti onalit y j .; 

Ihl.: 5:lIm:. flJ.llleiy. thc leg is lature musl I ... )' do wn the po lic y of th ~ 

Ac t. 

8 , The de legated legis lation mlls t bt: consislCnl wi th the parcnt A Ci 

and must no t v io late leg is lative po licy Ilnd gui de lines, Dcl cgatec 
c annnt have more leg is lat ive powers th:tn tha t of the dckgato r.7 1 

9. Sub·ddegation of legisliltive powers in order to be valid mus t be 
expressly authoriz<!d by the parent ACL 

10. Th~ dekgatcd kgi sbrion in ord~r 10 bl! valid 11l 1l~ t not be unrca 
.sa m ble u.nd must no t violate ~ny prot'cdur.iI sar~gua rd 5 if pro\'ided 
in the p:lr~nt Ac t. 

II . In dc tami ning Ihe \'aliJity of d~kg.ltl!d h:g.isiation if it is within 
(he c\)nlpe tencc of the authority then mot ive of ddt::gjtcd iegisblion 
is nut va lid . 

(5) C()[1's titutional ily o r dcll'galion or la .xing flower 

I\l \\'t.' r t() (:1.\ i ~ an inhcrcnt powt!r of all )' St:I1 ~. It is also considered as 
an c:-' ~('Ilti:ll k:g islati\ 'c fUrl.::ti OIl, P .. .-. w c r 10 la, c:tn bL exerc ised no! only ror 
rais in g rt.' venuc for Iht.' St:l1C but a! s() for rcguiJling the soc ial. eco nom ic or 

7 1. ' J/ '/If!ll Oir CIllP'1 ~' . t\lUl1Icil'fI/ c. ,r/))!, . (1(93) I sec 3)3 , 
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po lili!..' :d :-, [ru~tLlrc o f tll r.:; ~·ounl r )'. Therefure, th ~ delega tio n o f laxing pu wer 
by the k gis blun .. : d e:\cl"\ ' ~s !'> Ix 'cial ~llIcn t j on . The permissibk limits of a valid 
dch.:g~j(ion o f t :IXill~ Pl}'.\ t'1 C:1 1l he l'dmprl.!hcJldl:d by :1I13lysing the full O\\ ing 
dc(,.' i ~ions o f the Supn.: lllc Cou rt : 

(I) OriellT \\ '('(I\ 'i IlS ;\l ill;, v. Uilivil 0/ "ul/(l1:!~ln this case the Suprellle:: 
('ourt uphel d the ClHhl itu!lona li ty o f the ddeg;lIi(m o f power h ) the (ju \c!rn
mcnt to exempt ;.Iny (. xcisablc item from duty. 

( Ii ) 1J1IIJnrJi VaJ \, 5((1((' vf M.P.7.'-Thc dckgatiull of pDwer h> th e 
gu \ c rnme n t to bling ct'n~in s:..tk tra nsactions under the S:tl cs T:I); ;\C I wa~ 

upheld ag:1inSl the !.:h3Jkngc o r excessive delega tio n. 

(iii) f)n'i Das v. STate of Plilljab7.J-Th~ ~ekg;l1 i on o f pow~ r to thl! 

~;>", ccIJl ivc to dClcrmine the rate o f tax betwecn the maximum and millimum 
bid elm\ f1 in thc en3bling Ac t was uphe ld. T he Termina l Tax O il Rai lway 
P:I:-.:-.cngers Act. 1958 au thorised the execu ti ve [0 impose sa le s IJX at a rate 
bc t\\ccll 1% 10 2~'c. The court he ld th a t the d isc re tio n in fi x ing the lax rale 

is IOU limi ted tn ho ld it [0 be excessi ve delega ti on. 

(h) D elhi AllIllicipai Corporatioll v. Birln COffOll , Spinlling & W\lg. 
:H il/s':5- In thi s case the powe r delegated (Q the corporation to impose elec
tricit)' {ax w itho ut prescr ibin g any maximum li mi t was upheld en the ground 
that the corpor;!I io l1 i ~ ~tlso :\ represe ntative and respo ns ive bod): which s tand~ 

a g U3rantee ag:li n:-. t the mi s u s~ o f the power. 

In th e sanlt.: ma nner in Corpor(1{ioll of Cafclltta v. Liberty C i llCIIWilJ the 
con:.t itu li n nality o f tht.: de legation o f power to the corporation to lev)' it 

li\.'cnce kc o n cinema ;)t ~lh; h rate as may be prescribed by the corporation 
was upheld. 

In Canrol!l ll cllt Board v. \\'L'stt'1'II Indin Th eall es Ltd. 77 . Ih l.! power gi vt:n 
10 the C Orp(lr;lt io n (of the City of rune) . in terms very wide. to levy 'any 
o thl.!r 1:.1 X· can~c to be considered from the poin t of vicw o f ;)bdicatio n o f 
It.!gi sbti\ c fun cti ons. The ncg3 tion o f thi s :::trguml.!l1t W;'IS basco on the kcy 
\\l )rd s o f limiiallull cOI1!:.Iined therein, na mel y, "for the purpose of the A ct" 
and it \\.:\" hdcl th:lI Ihis provides suffic ient guid:lIlcc fur I hl.~ i ... ,)v., ilion of 
the t. 

In J.R.C. A1mwjactJlrillg Assoc iation v. Ul/iOIl of II/dian., th e cou rt fur
Iher uphe ld the co nstitutio na lity o f Secti o n 12('2) o f tht.: Rubbe r Act w hic h 

72 . A I R 196, se 98. 
73 A IR 1958 se 90'J. 
74 . A IR 1967 se 1895. 
75. AIR 1968 se 113! . 
76 AIR 1965 SC 1107 . 
77. :\(R 1 95·~ ll o l1l 26 1. AI ~o sec N.J. 8(1Y(ldll .<: en. v. NIlSP'lr M llllil'ip(I{i/),. AIR 1970 

Bom 59. 
7S. (1969) 2 sec 644, AlP. 1970 se 1589. 
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empowered the Rubber Board to levy an excise duty either on the producers 
of rubber or the manufac turers of rubber goods. The court negati ved the 
challenge of cxcessivt: delegation o n the ground of inherent checks o n the 
exercise of such power, namely, the representati ve c haracte r o f the BOlrd 
and the cOniTai of the Central Government. The Act had provided that tax 
can be levied only according [ 0 the rules m ade by ~I he goycrnmcnt subj ect 
to the lay ing procedure. 

In A villdcr Singh v. Srme of PWljab79 , the S upreme Court uphe ld the 
const itutionality of delegation of taxing power even in the face o f a bro:Jd 
s tatement wh ich was considered as suffic ient guidance. The State o f Punjab 
acti ng under Scc tion 90(4) of the Punjab Municipal Corporations Ac t, 1976 
required various munic ipalit ies to impose a ta x of Re 1 pe r boule of fore ign 
liquor. On the failure of the municipJiili cs to take aClion in th e 1113\{Cr, th e 
Government of Punjab imposed the same tax. The power to impose tax was 
c hallenged on the ground of excess ive de legat ion. The conte ntio n was re
pel led on lh ~ ground that the wurds "for the purpose of the Act" lay down 
suffic ient guide line fo r the impos iti o n of lax . Sec tio n 90(2) of the impugned 
Ac t e nables the corporat io n to levy 'any other tax' which the S tate legi s lature 
has the power to impose under the Constitution. Sub-section (3) lcaves the 
rate of levy to the d~l crmin at i on o f the State Governm ent. S ub-section (5 ) 
elllpow~rs the State Government to not ify the ta.x which the corporation shall 
Ic v)" Th e cOur( observed th at these provis ions show that the levy o r (axes 
shall be a ni }' 'for the purpose of the Act', an express ion whi ch sets a ceiling 
o n the to tal quantum that may be co llec ted and also canali scs the obj ec ts 
for which le vies ca n be spent and, therefore , it prov ides a suffic ient guidelint:. 
Constitutionali ty of delegatio n was reinforced by the argument of the re
sponsive and representative charac te r of the municipa l corporal ion , Applyin g 
the same principle the S upreme Cou rt in Darsh(UI Lnl Mehra v, Ullio ll of 
I"dia'" held Section 172(2), U.P. Nagar Mahapal ika Adh iniyam , 1959 as 
consti tu tional. Thi s section had authorised,the municipalities to impose taxes 
mentioned in the Act' . for the purpose of the Act" : the Cou rt held th at the 
\vords "for the purpose of the Ac t" lay down suffic ie nt policy fo r the guid
ance of the munic ipalities to im pose lax and. therefo re, so long as the tax 
has r~ason3ble relation to the pUfJXJse of the Act thc same \.-' anno t be held 
to bl.! ex<.:ess i\'c delegat io n. It may b~ pointed Out that c \'en in the USA coun5 
have made an cxceplion in fa vour of municipal ities o n the question o f con
st itutionality o f dclegatcd k gis lati oll ,8J 

79. {1979, I sec 137: A IR 1979 SC 321. 
80. (! 99:!) .\ sec :!~ . St'1! ::I1 :'>l) Asriclllrurlil Markrr C(llIlIl!iul'f' ~', Slrolimor Cllc'lltind Wod, .I, 

( 1997 ) .:5 sec 516. 

t' I. Gdlho rn ;Iud Il ys~ : AO:-'IlSISTRA Tl\·E L A W-CAS[S ASD COM.\ t[!'o'TS , p, 128 , 
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forom ~m an:l lysis u f th~ abo\ t: c :t s~- bw t h~ fo llow ing ge n~ r~d principles 
L-an be developed : 

( I ) Taxing pnwa j'J an c:-.scnl iai Ic gi~la [i vc powa that L'illlnoL be d c k -
g.:l.Icd. ~:" 

(2, Ho we \,e r, the power l u k\y (3,( can b~ delegated only suhjeLl to 
the leg islature itse lf c.xcrci sln g csst:nl i ~tlleg i s b[j \, c.! func tion, nanH..:i y, 
''' ), 111£ d o wn th l: pnli e)' of the :\(1 whi l'll pe rmits ~lIfricicn l g uitk line 
for the impos ition of 1:.1x . 

(3 ) \Vi de express io ns like "for the purpose of the Act" the have bee n 
held to be sufficient guidelines for the imposi~ion of tht.: l:I .\ . 

(-' ) \Vlde c,xprcss ions l ike . 'for the purpose o f the Act" arc ~ urf'iLi c nt 

po licy tll~lIrix o nly when pO\~e r is d e lcgatc::d to a respo nsive and 
re presenta tive ~ltI t lt o rit y. 

(5) \Vithin these limitations. the fo llowing po wers may be validly dele
gated : 

(a) Power to exempt any it~m from tax. 

(b) Power 10 brin g certai n i t~ms within the ambit of lax. 

(c) Powcr to determine rate of tax within the minimulIl and the 
maximum bid down in the Act. 

(d) Power to determ ine rate of tax where no maximum and mini
mum limits are prescribed. 

(e ) Powcr to selec t di fferent rJ. tes of tax fo r different cOJ11mod i ti ~s 

prov ided there is a rati onal j us ti fication fo r it. 

(j) A ch:n gc under a taxin g sl3tute can o nl y be unda the Act :Hld 
not under th e r ules.8~ 

These princ iples show that d irect control o f Parlia ment over taxing powe r 
is on the dec line. In th is contex t one must remember the fa ci that the first 
b ig bJtlic of democracy was fought in Britain on the questio n of the ri ght 
of the King to impose taxes on his subjcCl~ at w lil. The people won at the 
end o f J lo ng Jnd hard struggle and the world saw the bi n h o f a fundamenta l 
canon o f democr:lc y: no taxa tio n without representat ion . It is curious th:1t in 
India instead o f s trengthening its g rip over taxing, Parl iament is weakenin g 
it by allowing the delegation of \vide taxing power to admi nistrative au th 
orities. 

(6) Retrospect ive operation of delegated legislation 

Defore the paccse({ ing judgment of the Supreme Cou rt in lL)'. Yada v v, 
Srnrc of Jlaryalltl'H . the simple propos ition for ret rospecti ve operation of dek-

82 Stare' of Kualn v . MadraJ Rlluuu Factory . (1998) 1 sec 6 16 . 
8J. 1980 Stipp sec 524: A IR 193 1 SC 5.61. 
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gated legis lation was th at an administrative authority can make its ru les and 
regula tio ns with rcstrospectivc effecl if the parent s tatute authorized it either 
expressly or by necessary implication. For example, Section 36-A of the 
Administrative Tribunals Act, 1985 expressly a utho rises the ru le-making 
authority to frame ru les with retrospective effect. Secti on 36-A provides: 
''The power to make rules under clallse (c) o f sub-sectio n (2) of Section 35 
and of cl ause (b) of Sec lion 36 shall include the power 10 make such rules 
or any of them retrospect ively from a date not earlier than the date on which 
this Act received the assent of Parliament. ... " As far as Article 309 is 
concerned the hi ghest Bench ruled that the article \""as \v'ide enough to include 
tl:e making of rul es w ith retrospec ti ve effcct.8-l Power to pass retroactive law 
may be inferred from legi slative inten tion also. Therefore, when the Act is 
ueclaratory in nature the presumption agains t re trospcc livity is not llpplicablc. 
The Supreme COLIrt in Mithlesh KfIII/arj v. Prem Behari Kh(lre'~5 held that 
the Benanti Transactions (Proh ibition) AC I, 1988 shall apply to all pending 
suits including appeal s as it serves a just public purpo se. The same principle 
can be applied to .subordinate legis lat ion also. However. now, unda the 
}'ad(lv ruling it is no t enough tha t the statute should authori se retrospective 
operation of the delegated legislation. the a uthor ity mu st also sho\\! that there 
was suffic ient. reasonable and rational justifications for applying the rul es 
retrospec ti vely. In thi s ct\se Ihe Governor of Punjab in exercise of his legis
lative powers under Article 309 of thc Constitution had amended the sen iori ty 
rules o n 3 1s t December, 1976 but gave th em re trospective operation from 
9th April, 1976. The effect of thi s amendmen t was th at the " date of con
firmation" which was the basis [Q de termine se niority in the jud icial services 
was replaced by the "length of cont inuous service in a post" cri teria . This 
amendment w hen given ret rospec tive o peration disturbed the senior ity of 
many persons . The Supreme Court struck dO\~' n the retrospective operation 
of the rule o n the grou nd that there was no nC.'HIS o r rmional relationship 
between the rule and its ret rospec ti ",ity. Thi s ruling of the Apex Court is 
certainly a welcome step in the area of administrat i\'e law.86 The same prin
ciple was reconfirmed by the Supreme Cali ri in /-IaJ'/.J{lIIs Misra v. R(lilh'flY 

Bonrrf87
. In this case certain employees were promoted according tq the exi s t

ing rules but, thereafter. a correc tion slip was added which wiped out not 
only promotions but even the length of service for about nine yea rs with 
retrospecti ve effect. The rule was struc k do\vn on the ground that if was 

8.1. I1 .S. Vat/('ra .... Union of Illdin. AIR 1969 SC l IS . 
BS. (1')89) 2 see 95. 
86. Sa S .N. hin: V(Jlid;l)! of R~lrmpt'C(iI't' Delt'gatf:'d Lt'gislmion- 711e Court D~vdop.\· a 

Nt' w Prillciplt', (11)81) 23 JIll t 02. St't' al so K. \ '. Subba Rao ... . Star" of A.P .. (19SS) 
2 sec 20t. 

87 . ( 1?R9) 2 see 8-1 . 
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made to meet c:\i£('ncic~ ll f service and there \\.1 5 no rea l purpo,c o r objective 
behind if. 

Howe\'e r. by g i,-i ng ru les a re trospect ive effec t or by .. p pl y ing the rule 
to ex isting pcr~ons :t right w hich is ves ted ca llilo t he divested . In Raj SOlli 
v. Air OfflC(!T. In chn r,!;r At!lIIll. S3 , the petiti oner WiiS appointed ~s It tC;lcher 
under the Delhi Education Code the n in fNce which pnwidcci fo r retirement 
at the age of 60. However. thereafter the Delhi Ed llc:l tintl J\Cf. 1973 ,I nc! the 
Delhi Educa tion Rules , 1973 fi xed the re tir .:~ I ;, ::gl! al :'8 years. The pe
titio ner was retired a l the age o f 58 years. T he Apex Cou rt held th a t si nce 
the petiti oner \\"a ~ an existing em ployee when the Act and Rules of 1973 
\\"cre cnac lcd he could n OI be ret ired at the <lgc of 58 ycars. T he Comm iltcc 
0 11 Suhordinatc Legisla tion in Ind i:l, therefore, suggested Ih:l t ru le s should 
not be g iven rClr(lspcc tivc operation. unless such ;'l powcr h:1. S been expressly 

confe rred by thc r :lfc ilt Ac t. a ~ they may prejlldi ciaJl y affect the ves ted ri gh ts 
of a perso n. 

(D) C():\TROL ~IECIL\NISM O F '\D~Il N ISTRATIVE 

HlJ I.J':-~ !AKING IN I:"D I'\ 

The contro l mechan ism o f admini s trati ve ru le-m:tk ing comprises three 
components, n ~\lll e ly. parl i::ml"rH3. fY control, prvccd ura l control anti j udic ial 
control. These controls will now he di sc lI ssed in dct[til. 

(1) Par li amentary contro l 

Every d elegate is subjec t to the a uthority [tlld contro l o f the princ ipa l 
.: nnd the exercise of delega ted p0\\·e r ca n nlways bc di rec ted. corrected o r 

cancellcd by the princ ipal. I fcnce parli ame ntary ('('I nt ral over de legated legis
lation sho uld be 3 living continuity as a cons titutio nnl ncccss ity,89 The f<le t 
is that due to the b ro:1d dclega tio n o f legis l.:lIi vc powers and the generalised 
s tandard of con tro l :1l so bcinR broad, judicial control has shru nk, rais ing the 
desirability ;111d the necess ity of parl ia m e ntary control. 

In fhe USA , the contro l of the Congress over delegatcd legis la tio n is 
h ighly l ill1it~d because neither is the technique of 'laying' extensive ly used 
nor is there any Congressiona l Committee to sc ru tinise il. This is due to the 
cons tit utional struc luri salion in, tha t country in which it is considered o nl y 
the duty o f COllfts to review the legality o f admi nistrative rule-mak ing . There 
is even authori ty thZH the ncgati\'e reso lutio n technique so w idely u sed in 
Britain ","ould be uncons ti tutio nal in an American Icgi slature.90 

ss. ( \ 990) 3 sec 2(i1. Howeve r, Ihe com l sounded a d iffe ren t IlQle in } (!g(u/a .1"(I1I \ '. Unirm 
nf India , ( 191)0) 2 sec 228, 

SI). ,b ';IIt/(.'r SiliSh v, Stnl~ of PUllj(lb, ( 1979) I see 137 : /I1R 1979 SC 321. 

90. S l.": h w3rt7.: i.1:gis/(lf il'c COl1lro/ of Adlflj" jsl r (ll i n' RIIIl'S owl RI'SIl/(llifl/l.\": 'f1re Aml'rir(llr 
Experirllrt' , 30 NYUL Rev 103 1. 
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In England. due to the concept o f parliamentary sovereignty, the control 
ex.ercised by Parliament over administrative rule-making· is very b.road and 
effective. Parliamentary control mechanism operates through 'la"y ing' tech
niques because under the provisions of the Statutory Instruments Act, 1946. 
all administrative rule- making is subj ect to the control of Parliament through 
the Selec t Commi ttee on Statutory Instru ments. Parl iamentary co ntro l in Eng
land is most effec ti ve because it is d o ne in a no n-political atmosphere and 
the three- line whip does not come into o peration. 

In India parliamentary control of admini strati ve rule-m aking is implic it 
as a normal consti tutio nal fun c tion because the executi ve is responsible to 
Parliament. 

I . Direct gellernl cOlllrol 

Direct but genera l control over de legated icgisl:lli on is exerc iscd -

(a) Th rough debate o n the Act which contains de lega ti on. Members 
may discuss anything about delega tion includi ng necessity, extcnl. 
type of delegat io n and the autho ri ty to whom pO\I,:cr is delegatcd; 

(b) Through quest ions and notices. Any member may ask qucs tions on 
any aspect of delegation o f legislative powers and if d issa ti sfi ed Can 
give notice for di scussi on under Rule 59 of the Procedure and Co n· 
duct of Business in Lok Sabha Rules; 

(c) Through moving resolutions and noti ces in the House. Any member 
may mo\'c a resolutio n on mo tion, if the mailer regarding delegation 
of power is urgent and imm ediate, and reply of the government is 
unsat isfactory; 

(d) Through vote on grant. \Vh enever the budget demands of a minis try 
are presented any member may propose a Clit and the reby br ing the 
exercise o f rule·making power by that minis try under di scussio n; 

(e) Th rough a pr ivate member' s Bill seeking modificat io ns in the parent 
Act or through a debate at th e time of di sc llssion on the address by 
the Pres ident to the j o int session· of Parl iament. members may di s
cuss delegat ion. However, th ese methods are rare ly used . 

2. Direct special cOlllrol 

This control mechanism is exercised th rough the technique of 'laying' 
on the table o f the House rules and regulations framed by th e admin istrative 
au thority. 

As ment ioned earlie r in thi s chapter in the USA the cont rol o f the Ca n· 
gress over the exerc ise o f de legated legislat ion is feeblc; hO\'icver, it docs 
not mean th at the techniqlle of ' laying' is non-ex istent. The no table use of 
thi s technique was made in the Reorgan isation Acts of 1939 to 1969. whi ch 
authori sed the President to reorgani se the executi ve government by admin · 
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istra u \,c rule -nuki ng. T he Ac ts o f 1939 and 1945 prov ided 1r. :11 the Prcs idcn
tI :11 organisat ion plans were nor ICl have any effect for a spec ifi ed period 
during which they cou ld be annulled hy the Congress th rough a C('lnc urrent 

resolut io n of bo th 1 louses. A c lass ic ann ulmen t th rough this process has been 
lhe rejec tion by the Sena te o f Pres ide nt Truman 's Plan to abrogate the pro
vi sions of the T3ft- I-13rtlcy Act. 19..17 providi ng (0 f a scpa ~;lti () n of functions 
between the Nat io n:ll L ~l b('ou r Rcl:l tio ns Hoard and the inde pe nde nt O ffi ce 
of Genera l Counci l. 'l1 In six S t :II CS (Co nnec ticut. Kan s;] !> . M ichigan. Ne
bras ka . V irg in ia a nd \Vi scons in) prov is io ns e xi s t fo r the a nnu lment of 
admi ll istra ti\t,; rules ei ther hy the (:oncurrcnt rcsolut i0n of ( \V(l Houses o r by 
the resol ution of onc.92 

In En gland the techniq ue 0f I:l~ inf!. is very eXlensively used because all 
the ad mini slrJti vc nJi e-n1 :lking is suhjcci 10 !he supervision l,f P:l rli :lmcnt 
u!1dcr the Sta tutory Instrument s I\ct, 1946 \vhich prescri bes :l li mct3ble.'.n 
The most c.'ommon fonn of provision provides tha i lhc delcgated legislation 
c.·ome s i n to immedia te effect but is subject to annu lment by an adverse res
o luti on of ci lher I louse. Ot her provisions fo r laying defe r the operation of 
delegated leg isl<1 tion for J specified period : requi re affirmative reso luti ons 
of the House before the deleg<ltcd Icgisl:Hio rl can operate: allow th e dt.: leg i.l led 
Icg i ~ la tion 10 operate immedi :l tely hut requ ire affirm:ni ve resoluti on for. sub
sequ ent co ntinuance in ope ration: postpone operation unti l '-' ppro\·ed by 
.:l ffir m,:lt ive resolutions. 

By Section 4 of the StJtu tory Instru ments Ac t. 1946. where subord inate 
legislation is requ ired to he lai d hefore Parli ament after being made, a copy 
shall be lai d before each IIou5e before the legislati on comes into oper:lI ion. 
Ilowcvcr, if it is essential that il should come in to operation be fore the copies 
;IIC laid , ]( rnay so operate but noti fi cation shall be sent to the Lord Chan
cellor and the Speaker of the House 0f Commons explaining \\ihy the copies 
were not l<lid be forehand. 

\ Vherl:. a statutory instrument is subject tv annu lment by resolution of 
ei th \!r HOllse. Sec lion 5 provides [hat it shel l! be laid in accord:lI1ee \\l ith 
Section 4, and i f. \v it hin fo rty days. a pr.:lye r for annulment is prese nted to 
Her Majes ty. no funher proceedings shall he taken under the de legated legis
lation aft er the date of resolution and Her Majesty m:ly re voke the delegated 
legi sla ti on. 

Under Section 6, where it is provided that a d ra ft o f any statu tory in
strument 5h311 be lai d. hilI Ih (' r(' i"', r.t) " : .. I : ' ., : ' 11 ('I f I~ · . ~ . : '':- , .- ;: , ... J U : ~ .> 

v .. 'ithdu l (he approval of P<1 d iamcnt , then the rules shall no t be made unt il 

91. Schwart z: l .egiJiln ril'c CO/i lm t oj AdminiJl r(1f i \'i' RIII ,'s (l11.! Rt'gll la ri(Jm : Tlit' /tllJt' riC(1I1 

bpt' rit ll r c. :-0 NY UL Rev to:16. 
92 III p. 10:18. 
93. Sl.! cti ons 5·-1. 
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the exp iration of forty days from the laying of th e copies before each House 
0;' Parliament. nor shall further proceedings be taken on the draft if either 
I-louse resolves th al the rules be not made. 

'Laying' may take va ri ous forms : 

(0) ' -"lyillg wi,/, 110 furthe r dircClioll .-ln thi s type of laying the 
rul es and regulations corne into effect as soon as they are laid. II is 
simply 10 inform the House about Ihe rules and regulations. 

(b) Laying slIbjecllo negative reso/wioll.-In this process the rules 
come into effec t as soon as they are placed on the table of the House 
but shall cease to have effect if annulled by a resoluti on of the House . 

(c) IAyillg subject to nfflrmat;\'e reJoln/jol1.- This technique may 
l;tkc two shapes-

(i) that the rules shall have no effect or force unl ess approved by 
a resol ution of each House of Parliament; 

(ii) that the rules sha ll cease to have effect unless approved by an 
affinn<ltivc resolution. 

In both these processes, it is thc duty of the govcrnment to mm'c 
a resolution. 

(d) Laying ;11 draft subject to Il e,garh 'c rcsolurioll.-Such a pro\,j· 
sion provides thai when any Act contains provision for this type of 
laying the draft rules shall be placed on the table of the House and shall 
come into force after forty days from the date of laying unless disap
proved before th at period. 

(e) Laying ill dmft subject to {l/! nfflrmati\'e resoillfioll.- In Ihi ~ 

type of laying the instruments or draft rules shall have no effect unless 
approved by the House. 

The carli ~st instance of the layi ng provision found in India is in the 
Immigra ti on Act . 1922. Between 1929 to 1939 only three Acts made pro
vis ions for lay ing, namely. the Insurance Act, 1938, Agriculture Products 
Act. 1938 and the Motor Vehicles Act. 1939. After a gap of fi ve years. the 
Central Excise Act and Salt Act. 1944 and the Indian Aircraft Ac t. 1944 
made provisions that the rules framed thereunder must be laid on the table 
of th e House. Only in a few Acts. i.e. Insurance Act. 1938 and Aircraft Act. 
1944 provision was made for laying subject to a negat ive resulution. The 
negat ive resolution procedu re differs from its counterpart in England as, in 
India, it includes (he power of modification also.9J Thrc.c other Acts, namely. 
Roprescntation of th e People Ac·t. 195 1. Indian Services Act. 195 1 and Indian 
Development and Regulat ion Aci. 1951 contain only ' the 'right of modifica-

9J. 51'1! S. 5(3)( 1) of r.,'luslim Women's (Protection of Rights on Diyorce) Ac t, 1986 and 
S. 26 of Employees' Provident Fund Act, 1986. 
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tion of th~ ru les and n OI annulment. The period during \vhich the rules cou ld 
be modified va ries from seven days to one month . It may be noted that in 
Eng land thi s is :1 uniform pe riod of 40 days . The Indian Tariff (Amendmen t) 
Ac t. 1950 provides an illus tra ti on where ru les are made subject to laying 
w ith affirmat ive resol uti o n. 

By the Ddeg:uc:d Leg islation Pro vi sions (Amcnd rncnt) Act. 198 3 OliT 

P;rrliamc nt h;'l s amended 50 lndi<lll statutes and inserted provisions for laying 
be fore State legisla tures and Parli ame nt \vhere the re were no such prov isions 
and in other instances provided for annulment o r modi fi cat ion w ithi n a spe
c ified period. A t), pi C'li clau se reads as fn ll O\vs : 

" Every rule prescri bed or sanc ti oned by the Centra l Govcrn mcnr 
under thi s Act sh:dl he laid. as soo n as m;IY be aflc r it is prcscrihcd or 
sanc tio ned . before each Ho use of ParliamcllI, while it is in scssion. for 
a to tal period o f th irty days w hich Il13Y be comprised in one sess ion or 
in two ()r more sllccessive sess io ns. and if. before the expi ry of the 
session immediately following the sess ion . or the successive sessions 
afo resaid. bnth HOll ses :tg rce in nl:tk ing :lny modificatio n in the ru le o r 
bo th I-louses agree Iha t the rule should n OI h:l\'e effec t. thc rule shall 
thereafter hJ\'c effcc t only in such modified fo rm o r be of no effec t. as 
the case !1l :t)' be; so. however. th ~1 1 any such modification or annulment 
shall be \\ lthout prejud ice to the v4liidity of anyth ing previolls ly done 
under that rule." 

In the Sta te of Uttar Pr<ldesh an identical pro vision is made applicable 
{() rule-making by the U.P. Government under all the U.P. and Cent ral Ac ts 
by adopti ng a c("Invcnicnt m e tho d of inseni ng it in the U.P. General C lau ses 
Ac t thus making it a rule of u ni form application without having to add f'lr 
ame nd (he indi \'idua l U.P. o r Ce ntral Act. 

III the abse nce. o f any ge ne ra l law in India regulat ing b yi ng proccdme. 
the .scrutiny Comm ittee made th e fo llowing sugges tions: 

(i) All I\ Cb of ParIi:1 ment ~hou ld uniformly requ ire th :.t ru les be IClid 
on the Table of (h e Ho use 'a s soon <15 possible'; 

(ii) The bying per iod should uniformly be th irty days from (he d:ltc of 
final pub licat ion of rul es; and 

(iii) The roil! wit! be sl1bjt_~c t (0 such modi ficati on ~IS lh l.: HOllse mJY like 
to makc.IJS 

Legal conseqll ences of lIoll -compliance H'it" t" e laying pro\'isiolls 

In England the pro \'isiorls o f S~c t ion 4(2) of the Statutory Ins truments Act, 
1946 ma kes the !:lying p rovis ion nu ndat fHY for th e va l ida tion o f st:ltutory 

95. S,' ,' ThJHcr. C.K · Ao\ u ...... t"rRA TI \ ·F. LA W. ( 1992) . EJSlcrn Bonk Company. p. IS:!. 
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ins trullle n ts. 1 In Au stralia also, the p rov isions of the interprerat io n Act pro
v ide that the f:lilure to com ply with the laying provision would render the 
rules void. 

In Ind ia, howc\'er. the conseque nces o f no n-compliance with the laying 
prov isions depend on whether the provisions in the enabling Act are man
datory or di rectory. Tn Narcndra Kllmar v. Union of fndia 2, the S upreme 
Cou n held 111;11 the provi sions of Section 3(5) o f the Essentia l Cnm rnod iti cs 
Act, 1955 wh ich prov ided th at the rul es framed under the Act mus t be la id 
before both Houses of Parliament. are mandatory. and therefore clause 4 of 
Ihe Non-Ferrolls Melals Control Order, 1958 has no effect unless laid before 
Parliament. 

However, in Jnll Mohammad v. Srale of Gujartlt3• the COli rt deviated 
from its prev io us stand. Section 26(5) of the Bo mbay Ag ricultura l Produce 
Markets Act, 1939 contained a layi ng provis io n but the rules framed under 
the Act cou ld not be laid before the provinc ial legis la ture in its firs t sessio n 
as there was then no fun ctioning legislature because of \Vorl d \Var II e mer
gency. Nevertheless, the rules were placed on the table of the House in its 
second sessio n. The court held that the rul es re mained va lid because the 
legislature did not pro\' ide tha t the non-laying at its first sess ion would make 
the rules inva lid. 

This decision may not be considered as a deviation from the Na relldra 
Kumar (supra) rule because o f the very special c ircumstances attending the 
casc. This becomes clear from the deci sion o f the Supreme Court in Hukll/1l 
Chand v. Union of India.!. In thi s case, Sect ion 40 of the Displaced Persons 
(Compensation) Act, 1954 empowered the Central Government to make rules 
and requi red them to be placed before Parliament subject to a negati ve res
o lut ion. The government added an Explana tion to Rule 49 and gave it 
retrospec ti ve operation under which non-urban. land could be allotted to dis
placed persons. The Supreme Court he ld that out o f the three recogni sed 
types of laying it comes in the second category which is a mandatory pro
vision of the law. Therefore, the rules were struck down as ultra vires the 
powers of the adm inistrative agency. 

In Atlas Cycle Industries Uti. v. State of Haryana5, the Supreme Court 
however, held the impugned prov ision of law which provided that every 
order by the Central Government or its officer or authority "shall be laid 
before both I-louses of Parliament as soon as may be after it is made" as 
merely directory and did not make ' laying ' a cond ition precedent to the 

I. R. v : Sh~.u M~lafcraft. (1954) 1 All ER 542. 
2. AIR t 960 SC 430. 
3. AIR t 966 SC 385 . 

• 4 . ( 1972) 2 SCC 601: AIR 1972 SC 2427. 
5. (t979) 2 SCC t96: AIR t?79 SC·1149. 
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IDS Rllle-l1Iaking PO\t'cr oj the Admill i.\'lrtil iotl [Chnp . 

ma";ng of the orde r. According to the coun the word " shall" In Section 
3(6) o f the Essential Commodities Act. 1955 is no t co nclus ive and decis ive 
of the malle r; and the c'ourt is to determine th e "flle intenti on' of the 
legislature . The two considerations for regardin g a prov is ion as directory 
arc : (i) absence of any provisio n for meeti ng the continge nc y of th e provi s ion 
not being com plied with; and (ii) serious gene ral inconvenie nce and prej udice 
th at would result to th e genera l public if the ac t o f th e governme nt is decb red 
l /1valid for non-performance with the rarti cular provis ion. Secl ion 3(6) pro 
vick s for simple laying in which Parliament has no power eithe r to approve 
nr di sa pprove the ordl!f. Therd0fc, s imple l.:lying is merely direc to ry and 
non-laying wou ld no t make the o rde r vo id , 

Even if the require ment of b ying is only direc tory and no t mandatory, 
the rules framt.::d by the adminis trati ve autho rity withollt conforming to the 
requirement of laying would nol be pe rmiss ibl e if the mode of rul c- makin~ 

has bee n consciou sly violated . It is o n thi s li ne o f reasoning that the rul es 
framed by the Inspector-Gcneral under Section 2 1(3) o f the Railw.:lY Protec
tion Force A.ct without compl ying with its laying requireme nts was held 
ultr.1 vires the powers of the adminis trative <1 gency. In the Sl"I mc nlJnner, 
Pllrli:1 men t had 10 P:lSS the All India Services R egubtions (Indemnity) Rill. 
1972 to ind em nify the governme nt and its offic ial s from the consequcnces 
Il r i ~ ing oul of the om ission to compl y with the lay ing prov isions under the 
All India Services Act, 195 1. J lowever. lay ing would not c ure any invalidity 
of the rule s. 

3. Indirccf confrol 

Thi s contro l is exerc ised by Parli ament th rough its Committees. In 1950. 
the La\\.' Mini ster OlJdc a sugges tion fo r the cs t:J.bl ishment of a Committee 
of th e House on the p:lItcrn of the Select Comm ittee o n Statutory lnstru mellls . 
19..J ~1 , to examine de legated legis latio n and bring to the Ilotice of the House 
whe th er administra tive rule- making has e.'( ceeded the inten tio n o f Parliamc-nl 
or has departed from it or has affec ted any fundamental norm or principle. 
Such a cO!11lllitEec known as the Committee on Subordin:He Leg islation o f 
Lo k SabhJ. was appo inted on December I , 1953. The Com mittee consisted 
of 15 members no minllted by the Speaker fo r a period of one year. The 
C hJirman is appointed by the Speake r from amongst the members. If the 
Dt.::pu ty S peaker happe ns to be a member then he shal! ac t as Chairm ~ln. In 
Eflgland, the he;l lthy tradi ti on is that the lead er of the Opposi tion is always 
:lppoi med as Chairma n. The COlTlmittee has the power to appo int sub-com 
m ittees a nd mJY refer any mailer fo r its cons iderat ion . The Committee has 
th e POWt.::1 to ... ·ompcl the <llfcndance of any pason !'lnd to compel the pro
duc tio n o f doculI1ents :Inc! records. The powers of the Indian Committee arc 
Illuch wida thJf1 its (OUlllcrp:trL In England the Committee can only ask 
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guvernment departments to send memos or to depute a pe rson to app~ar 
bd'ore it as wi tness . 

Accordi ng to Rule 223 the mai n fUIl(: l ions o r the: Comm itt(!c sha ll be' 
to examine: 

t I ) \Vhethr.= r the rules arc in 3(:l"o rd:lnl:c with the general object uf th~ 
Act. 

(2) \Vhcther the rules conta in any matter which cou ld more properl y 
be dealt with in the Acl. 

(3) \Vhcther it contains imposi tion o f tax. 

(4) \Vhethc r it directly or indirectl y bars the juri sdic tio n of th l: Luu rt . 

(5) Whether it is retrospective . 

(6) Whether it in volves expenditure from the Conso lidated Fund. 

(7) \Vhe the r there has been unju st ified delay in its publi cat ion o r lay ing. 

(8) \Vhcthcr, for any reason, it requires furth er elucidation. 

Th is Committee has . betwee n 1953 and 1961. scrutinized about 5300 
o rders and rules and has submiued 19 reports. 

The re is al so a s imi13r Committee of the R ajya Sabha which was con
stituted in 1964. It discharges funcli ons s imil ar to the Lo k Sabha Committee. 

The Commi uce o n Subordi nate Legis lation has made the follow ing rec
omme ndations in order to streamline the process of delegated legisla tion in 
India :6 

t . Power of judicial re view shou ld not be take n away or c urtailed by 
rules . 

2. A finandal levy or tax should not be imposed by rliles. 

3. Language of the rules shou ld be s im ple and clear and not compli 
cated or ambi guous . 

. 1. Rules sho uld not be given retrospective o peration . unless such a 
power has been expressly conferred by the parent Act, as they may 
prejudicia lly affec t the vested ri ghts o f a pe rson. 

5. Legislative po licy must be formulated by the legislature and bid 
down in the s tatute and power to supply de tails may be lert to the 
executive. and can be worked out th rough the rul es made by the 
adminis tratio n. 

6. Sub-delegation in very wide language is improper and some safe
guards must be provided before a delegate is allowed to sub-delc
gate his authori~y 10 another fun cti onary. 

7. Discriminatory ru~es shoul9 not be fram ed by the administration . 

) 6. Sa Th3.k.k.cr, C.K.: AO~lINISTRAn\'E LAW, (1992), Eastern nook. Comp:my, pp . 154·55. 
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8. Ru k s should lint tra vel beyond the rule -making po \','cr cOll fe rred 
by the pare- nt Act. 

9. T hen.: should nut be ino rdi na te de Jay in mak ing o f ru le s by the 
aJ III i, Ii Sirat ion. 

10. Th l..! dd(' ( [s po inted ou t (0 (he admi nistration should "be cured as 
soun ;'IS possible. 

11 . Th~ fu ks f ramed by the adminis tratio n and requ ired to he laid be 
fnr~ the Il lH J ~C by the parent Ac t sho uld be laid be fo!'c Parliame nt 
:l :. S\l01l as po ss ible . and whenever there is i.llo rd inatc delay. an ex
pl:lnator) nolt.: gi ving the reasons for slich deb y should be appended 
tl) the n dcs ~o l;tid . 

12 . T he finJ ! ':lUt ho r ity fur inte rpre tatio n o f (uks shu uld no t be: wi th the 
admi nis trat io n. 

13. Rules shuuld co ntain s ho rt t itl es, c :~~ p la n a ( o r)' !lutcs. f(! fcre nces to 
earlier Jrnendrnl! l1ts fo r convenience of locat iun, re ady re ferenCl.: ~lIl d 
pruper undc:rstanding . 

I ·';' Suffl~ i cm publ icit ), sho ulJ LJ(! give n to the Sl:ltUlOry rules a nd ordas. 

If in ] Il Jl~1 p ~ri1;Imen tary cOlll rol o f adm inblf:.J1ivt.: ru le · making is to be 
madt: {l. liv ing continui ty as a co nstitutiona l necessi ty. ir is Il ec(! ~sary that the 
rok o f the comrn ill t!es o f Parliament mu st be stl engthened and a separate 
la w like the St:lI liiory Ins truments Ac t prov id ing for un iform rul es o f lay ing 
:Ind p ublica t ion mu~ l br.: passed . The cumm ittee may be su pp le me nted by a 
spec i,di sed offi ~i:11 body 10 ll1 ake the v igilance of admini sLr:lt i v\! rule-making 
more cfft:nj\' 1! 

In Britain. Iht: Commiucc o n l\l in is te rs ' Puwers suggested the appoi nt
mCll t of a S peci:il Standing Commi({ee o f bo th Ho uses of I'ar l'i ament for the 
supervi sion of deleg~l{ c c.l leg is lat io n. This was implemented in 19-1-l by the 
s~ tl ing li p uf ~\ Sc k~ t COllll1lirc~e for the II \J u s~ of COllllllons and Spec iJI 
Ordt: rs Cnlllmi([I.:~: t 1925) in t tl;; 1 h.) uSC of L0rd~. T he dUlY of the Comm 1( t(:~ 

was \l) hring. (\) ( h ~ nO( i..: 1..: o f th l! I-lo use if i h speci al attc ilt io ll was needed 
r('bti n~'_ II' J ~kg.n .. ·J legi:-b l io/l nn :Ul\' o f the following grounds: 

( I) T h:1I II H llpu~t::~ a ch:1rt:,.: : 

(2 ) T haI it c: .''{ c iudes c hallc.ngl;! in courts; 

(3 ) Th:!t il purport s ( with OLI t spt:("i f lC :Iuthor i t), in the pa re nt t\ ~- I) 10 
have rt:trospt::c li vt; effect: 

(4) Th:ll thert: has he en unjustitiablc delJy in publ ic;.uion or laying he
fUie l'arl i: ll l1c l1t o r in sendIng :1 Ilot ific':llion h) the Spc:lka when 
the instrume nt comes ilHo oper:ltion bcfurc it has bee n b id; 

(5) Thai it s I'lli'm or purporl call s fo r clucid:Hion; or 
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l6) That it appears to make some unusua l Or unex pcctt:d usc o f the 
powe rs cunfe rred" by th l! stJ [U[c under which jt is made.1 

From 194410 the end of 1959, the Sc rutiny Committee had sc~ n some 
IO,()(X) instruments, and had drawn the .tHc nt ion o f the H ouse to -J20 of these.s 

(2) Procedural control 

Pa rli amentary co ntro l over adminis trati ve rul e- m aking is admi tledl y 
wt!ak because legisli.ltors arc sometimes innocent o f legal skill s. A CO n s tant 

S(;:~ll\.: h , the re fore . is On fur an alternati ve mech anism which, bC5ides prov id 
ing effective vigi l OVt!r admini strative rule-making, can guarantee effec ti ve 
people partic ipation for bener soci<;11 co mmunicati on, acceptance and effec 
ti vity o f th e rules. 

Proccdural cont rol mechani sm has the pote ntial to mect the abo\'e-no ted 
requirement s for allowing specific audit o f rules by those for whose CO Il 

sumptio n they are mude. Procedural contro l m C! chanism operates in th ree 
components: 

I. Draftin g. 

2. Ante natal pUblicity. 

3. Consultation. 

4. Post-natal pUbl ic ity. 

1. DrafTing 

The drafting o f de legated legi slation by an expert draftsman who is, at 
the sa me time, in a position to advi se whether the proposed rules and regu
lations are intra vires is obviously a valuable safeg uard . It is no denying the 
fact that , in the absence of this safeguard, in India poorl y drafted rules , ill 
many situatio ns. create great hardship for the pt!ople by increasi ng avoid~b l e 

liti gation. Therefore, the Committee on Subordinate Legislation in India righ
tl y recommended that the language o f ru les sho uld be simple and c lear and 
not complicated or ambiguous. Th rougho ut Australi a the bulk of delega ted 
legislatio n is either drafted or checked by pa rliame11l ary draftsmen. By a 
long-s tanding convention all delegated legi slatio n to be made or approv.:d 
by (he Governor o f New South \Vales is submitted for the opinion of Ihe 
Attorney-General as to its validity.9 

2. Antenatal publicity 

In India the re is no separate law go verning the procedure of ad min is
lr'\li ve rule-makin g, and the parent Ac t mayor m ay no t provid e fo r 
procedura l requirement. However, in some cases the parerit Acts have pro-

""]. I{EI'ORT OF Tti E SELECT CO,,"fMITTEF. ON D ELEG AT ED L EGISLATI O!' , (19 53). p. X [11. 

8. K.:rsc1t : PARLIAMENTARY SUPERVISIO;'; or: D EL( GATT:D LEGI SLATIO:'<l. (1 960), p. 58. 

9. Set: Bcnjlfidd il nll Whilmorc: PR1KClrLES OF A USTRALI AI' ADM ISISTRATIVE LAW, (1976), 
p. t06. 
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vided for anlcn.:Hal publicity. St.xtiol1 15 of th e Central Tea Board A ct, 1949, 
Sec tiul1 30(3) of the Charll..'rl."d Accountants Act , 1949 and Sect ion 43 of ,!'l: 
Co-operative Soc iet ies Act. 1912 nuy be cited as examples where it was 
prov ided th at Ihl.: rules must first be publ ished in draft form to give an op
portun ity to tht:: people to ha\"c their 53)' in the rull.>makin ~. 

!\ntcn':H;t! publi city requ ired by the enabling Ac t aUrael s the application 
() f Sectio n 23 of the Genera l Cbuscs Ac t, J 897 which requires: 

ti) T h::ll the ruks he publtshcl\ in d raft furm in the G;17.ctt~. 

<,ii) Thai, objt:\,.~ t ioll s and sugges. tions b e invitr.::d by a spec ifi c dJ IC men 

tioned lhc r~in. 

(iii) That those objec tions and suggestions be con~i(k rcd by the rule 
making autho ri ty , 

It Ill ay huwevt!r be 1l00~d Ih :11 the procc:du n; prescribed in tht! G~ner:ll 
C:1~\lI::'cs Act, 1897 applies only (0 ruks, rcgu l:.lliolls and by..:-I:lws and the 
:ttl illini s tra ti,'c rule-maki ng :lppcaring. und~r any other name is no t governed 

by I I. 

The American t.'\P~1 i en\"'~ 5hilws th:lt antcn.:1I:l1 publicity io; most b~ndl ' 
cial in practice bel.~ ;llI :-'c Iho::,~ ~ubJcct to admin is tr::ttivc regulation, lend I II 

[ \1.' rncmp(,(s of tr;,de or bu si ncs:::. organi:-.ations wh ich pc::r furm th ~ I'l)uti lll' 
t .. ~k o f scanning the federal Regis ter :Ind :I\cn thei r members about th\.' 
proposed rllk -m:lking , It 111:1)' be Tloterl thai in ,I\mcriea " Iohhyin g" i", :Ul 
institution <'nJ vigorous effort s art: 11l:10C to support the orf! ;lnis a[io ll'~ view
jh) im beforc the :1drninistrativc ::Igeiley, Keeping in vi ew the uti li t)' o f 
ante natnl publicity, Sec tio n 4 of the Feder:.11 Adm in isl r:.1li\'c Proci..:dur..: ACI, 
19 ... 6 pflw ides for Ihe publication of propos~d niles in Ihi..: Federa l Register. 
The :Igcncy cOllcerned mllst then afford an oppo rtunity to the intc r~stcd per
sons [0 p:u[i l.' ipatc in the ad ministrative rul e-nUking th rough submission of 
wriltcn (bt3 , views or arguments, with o r without opportunity of being ht!ard 
ora ll y. The !\c t al so provides an eSC' J.pe cbuse whert: thi s procedure can be 
dispensed with in cases of its imprac ti cabi lity, or it be ing unne(~ss ;'lry or 
(1)11 11';11), III publ ic inll:rcsl. II Ill:'!) he n ll ted tha t Ill e n:quirelllcnt.-; of S~c ti o!l 
--1 apply on ly to substantive rules ~Ind, there fore, has no applicati on tu inter

plct:lti\,c ru les. general st:ll~l1l('nts of policy, rules of agency, orgJlli s:uion . 
P·\'i..·\.' ~ ! ',::-e ;tncl pr:1:til."C'. l h\.' !\m:'ri~'.l:l c'Xrerit" n ,~ .· ~ ~ :(' ''':s th:! ! the t'scape 
C l.lll~C h:b bet:ll u~cd I n \cr) fn', (;he" :lIlJ it h,b Ilv l bet:n ;tbusl.'d , 

In Britain. unlike in the USA. tilt: emphasis 'is on in forn131 procedural 
requir~menls , The origin:t1 ruk$ of :1nt\!/I:Ha l public it), .:wd prior consult :l liull 
bid do \ .... n in the Rldes Public:uio n ACl, IS93 h,:l\'c be\!n rcplO!:1lcd b)' th\! 
Statutory Instrunients Act, 19 ... 6 which now pro vi des fo r public:lt ion of rules . 
III El1gbnd, the law cont:\ius no gent: r:li requirement for antecedent publ icil), 
or :lIly right to hL'a ring, Il o\\'\! \'cr, ill ind ividual C:lSCS, P:\rli amc nt Tllay pro\'idt: 
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for antenata l public ity and prio r consulta tion. The Factories Act, 196 1 may 
be c ited as an ill ustration where antena tal public ity of ru les, people's par
ticipa tion through cons ideration of their objections by individual or p ublic 
hearing. were provided by Parliament. It docs not mean that ante natal p ub
lic ity and p~oplc's partic ipation are absent in England. In England these are 
provided as a mJtter of unavo idable administrative necessity. It is correct to 
say that todJY it is a lmost unth inkable that the Minister o f Health can run 
the National Hcahh Service through his ruk-mak ing power without consult
ing the med ic<l1 profess ion. Britain . the refore, abandoned its attempt to 
judiciali Ze rule-making the same year as the USA en ac ted the Administrative 
Procedure Act, 1946 which laid down an ambitious programme of public 
panicipation. 

3. COIIsliitmioll , .... irll aflecred persolls 

This control mechanism makes administrative ru le-maki ng a democratic 
process and, therefore. increases its acceptabil ity and effectivity . 

In India there is no genl!ral law which provides for prior consultation 
with affected persons be fore ru les and regulations are framed by admini s
tralive authorit ies. Therefore, the provisio n of prior consult<ltion is sometimes 
provided in the enabling Act itself. Slich a provi sion jf conta ined in the 
en:lbling Act is cOlls idered as mandatory and its viobtion is visited w ith the 
ill\'3Iidity of ru lt!S.lO Ho\vever if the pri or consultation has not bee n m ade 
mandatory by the pare nt Act failure to co nsult will not affect the validity 
of the rules. Prior consuhation shall be considered mandatory whe n some 
consequences are provided in the absence of such consultation. Section 16(5) 
oi the Electric ity (Supply) Ac t, 1948 Illakes provi sion for consul tation with 
the State Electricity Consultative Counc il before raising tariffs. The Supreme 
Court in Hilldllsrwl Zillc Lrd. v. APSEBII , he ld that the failure to consult 
does nOl rer~der the exerc ise of power invalid because consultation with the 
counc il has not been made mandatory , in the se nse that nO conseque nce is 
provided in the abscr)cc of su.ch consultatio n. In Indi3 the prov isions for 
pri or consultatio n mad t! in the enablin g Ac t mJY be grouped into fi\'e 
pos.sible headings: 

(i ) Official cOllsuirar ioll wir}' a flamed bo('-~ .-The Banking Co mp3nies 
ACl provides for prior con$u lt ation with the Rescr\'c Bank o f India before 
making rults ulldcr lh~ Act. 

(ii ) COIlSllirarioll H'ir}, AdmilliJIJ'{Ilit'e Hoards.-Thc ~:l ines Act, 1901 
se ts up f\dministrati\'c Board :; to ;tdvi s ~ the governml.:nt and make obligatory 
prior consultJtion with the Board bdore the Cent ra l Government carl make 
I'll ks under tht! Act. 

!O lI(1fl1mri/(1i AgM"'nlln \' . 51011' of Hill,lf . /\I R ! 96 ! SC 8·19 
I I. (;991») sec 299. 
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(iii) COllsuirarioll \\';t" n SlatutOI)' boa rd ill charge of n particular Sl th 

jec l.- Under the Tca l30 ard Act, the Tea Board has been co ns tituted as it 

statu tory body in charge of the \..,ho le subject of lca cult ivation, development. 
marketing. etc. The Act makes it obligatory to co nsult thi s Bo ard be fore the 
govern ment ca n frame rules under the Act. 

v 
(i v) COllsulratioll h'ith illleresied persolls.- Law authorised the munici -

paliti es to frame rules for the impos ition of tax but made it ob li gatory to 
pub li sh drah rules in a 1 Iindi daily .lOd consuJt the inhabiw nts of the areJ 
who afC to be affected by stich tax . Amendments 10 the Food Adulteration 
Ru les a nd s tandards fo r food items are similarly for drugs a nd cosmetics as 
well as rales o f minimum wages c::\1 1 foJ' representJtions and sugges tions 
from the general publi c by publi shing the drart rul (:s in the Offki al Gazette. 
S imibrl y, unde r the Indus tries Development a nd Reg ubtion Act, rep re
sentJtio ns from industry and the public are invited. Pos t-decis ional repn> 
se ntation in matte rs of excise rates. s::!les lax r;lles and c us to m s duty is also 
provided. This growing aware ness of the nt:ed to invite people ' s pani l'ip,Hio n 
is certa inl y a healthy development i ll admini~lrative rule -making in fndia. 

(\.) Preparmioll oj rilles by fil e aJjecfed ill(erests. - In order to guarantee 
complete efficJcy and acceptability, the Mines Act e mpowers the Q\",'ncrs of 
mines to draft rul es the mse lves for the safety and prevent io n o f acc ident s in 
mines and submi t the dra rt rules to the inspector o f mines. Su ch rul es become 
o perativr.: o n being appro ved by the governme nt. In the samc man ner the 
Fo rward Contrac ts (Regulation) Ac t, 1952 gave po wer to a recognised as
socia tion to make draft rules and submit them to the government. The ru les 
become effec tive on approva l by th e Central Governm e nt with such modi 
fi ca tio ns as it may deem fiL 

As me ntio ned earlie r, in England the Stat uto ry Ins truments Act, 1946 
does no t mandate prior consultatio n. However, there is no le ss pu blic par
ti ci pa tio n in the rul e- m ak ing process in England. It is pro\" idcd by the 
adminis trati ve authority as the only workable propos itio n. Th e Committee 
o n M ini sters' Powers in Britain was in formed : "No Min ister in his senses 
with the fcar o f Parliament before hi s eyes would e ven think of maki ng 
regulatio ns without (where practicable) giv ing the persons who \v ill be af
fec ted thereby (or the ir representatives) an opportunity o f say ing what they 
thi nk abou t the proposaL"I! fn England public part ici patio n is provided by 
another techni que of consulting s tatutory adv isol), agenc ies whic h arc sup
posed to reflect public opini~n and to express indepe ndcnt vi ews. Therefore, 
the T ribuna ls and Inquir ies Act , 1958 requires prio. consultati o n with thc 
Council o n Tri ~u na l s be fore procedura l laws ;!fC made for tribunals and ill -

quiries . .f-
. t2. See Garner: COfl sullnrifm ill Subordi,uJlt> ,l....rSislnliol' , (196~ ), Publi c L:lW 105. , 

. -
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In the USA . Section 4 of the Administrative Procedure Act. 1946 pro
vides only for opponunity to submit data. views or arguments. It does not 
provide fo r any oral hearing. adversary o r auditive. However, it is not un
common that in the USA, the statutes themselves provide for hearing over 
and above the minimum laid dow n in the Administrati ve Procedure Act, 
1946. Unless the statute provides otherwise, the hearing is always informal 
resembling hearing before a legislati ve comm ittee rather lh:l/; before a court. 
Th e consuit:u ivc practices include correspondence. con sultations, con
ferences , Gallup po ll techn iques and public hearings. auditive or adversary 
type. 13es ides these. the practi ce o f consulting advisory com mittees is al so 
w idely followed. For exam ple. under the Fair Labour Standards Act. 1938. 
the wage orders had to o rig inate from (he industry advi sory com mittee con
s istin g of the employer. employee and public representatives. 

4. Postllatal plibliciry 

Postnatal public ity is a necessary e le ment in the ru le-making process 
because the dictum th:lt i g noran~e of law is no excuse is based 011 the j us
tifi cation that laws are access ible to the public. 

In In di~, there is no general law prescribing the mode of publicatio n of 
ruks; the r\· ~·()rc , the pr;l..:tic~ o f publication diffe rs from S(;ltule to s tatute. In 
some cases the sl,lttlle lays down that the rules must be published in the 
Offic i:l l Gazelte bu t in oth er case:; the adminis trati ve authority is left free to 
choose its uwn mode of publication . In such cases publication is necessary 
in any 'recogni zable' o r 'customary' manner. 

\Vhere the parent statu te prescribes a mode of publicat io n that rnode 
must be followed . \Vherc the paTent statute is si lent, rules fram ed by the 
administrative authority llIay prescri be the manna of publi ca tion, and such 
mode of publicat ion may be su ffi c ien t if reasonable. If the rules do not 
pres.: ribc the mode of publicatio n o r if the: rulc:s prescr ibe a n unreasonabk 
modc of publication, then th e:: rul es shall take e ffect o nly when publi shed 
through the customary recognized offi .::ia l channel, fl am;!i)", the Official Ga
ZC{(C or sume other re~\sonab l c mode of public'-lliull. Therl~ may be rules and 
regulatio ns which are concerned with a few illdividu:J.l s or are con fin ed to 
a slIla ll IClc ;li :l rc~\. In such cases public,uion by other mt.!~n s Ill ay be sufrt
cienl. Thlls if a SI:HlI10ry pruvisi("ln requires publicatio n of any no ti ce for the 
b.:ncfit o f those who arc likel y 10 bi! affe,:teJ thcrt!by but the la llguage of 
no ti c!.! is not presaibcd, it is reasonable to exp~ct [hat the language of the 
no tice wou ld be the local langu:lgc and the Illode of publica tion \vill be a 
local n..:::wspapcr. Therefore the Su preme Court in SUItr! of Orissa \'. Sridhar 
J\fllIIll r 1j , quashed the publication whil~ h h ~ld be!!n 1ll ~lde in <1loc<l1 newspaper 
b\H not in til\: local bnguagl:. Ju :, ticc R.S. Patlnk (as he then was) held thai 

[3. (1%:5) ~ sec 61) 7: AIR 1%5 SC 1·:11. 
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h.I \'l ng r ~gard to the objc(:1 w ith \\hic h a proc lalll:lIion \\~b rcq;,;ircd 10 b~ 
made in a loc<!1 nc\\'sPJper. t h~ publ icatio n must ha\'e bCt:1l 10 the 1ex.::.!1 
language of the :lfca ill which the: newspaper circubh.:d Since the JcgisiJ. lu rc.: 
Llttac hed grc;:st imp0 rl3n..::e to th e .... iews of the res ide nts to be ;J ffec lcd by the 
not if icat io n. Th is dec ision mark s a d is tinc t advancl.!. over sc\'c rJI dcc i s i o n~ 

in w hic h pu bJ ic.:ni on and the medium 01 publi~a ti on have bee n cons idc r~d 
merely dircclOry. The question wheth er the mode, manner and method of 
pu blicati o n prcsnibcd III a swtute is mandatOry o r d li cctOr) can not b~ 
Jll swered ''.' jlh reference to any fIxed fOnllU IJ . Much wUl.,!ld depend o n the 
langua ge o f the statute, the purpo~e for w hich the pfOv i ~ i on was made. l he 
intenti o n of the Icgis l ', lllre. inconven ience ur Injustice (0 persons resu lti ng 
from whether the pro\, ;S;O:l is rC~ld one W<iy or the other. rel ation of a p:t r
lieul:.!. !" prov ision tu ot her prov i ~io n s dea ling with the sa me subject ;J.nd othe!" 
considerat ions w hic h may arise on f3CIS of a p.1nicul ar cJse. l

.! lIene e, if the 
provi s io n regarding m::lOner :md mode of publicat ion is he ld 10 hL m:lI1Jatory 

on factors ment ioneJ abo\'e its non-compl iance would render the ruks 111-

\'alid and if the pro\·i!-.i o n of publiL~ltion was found (Q be direclory its 
non -complian.:c \\ould not affect rhe val idny of th..:; rules. LikeWI se i f th~ 

pub lica tion is vague because of \\hic h the pCrs\)ns fo r whom the public atiun 

\I.:a5 illlcndcd cou ld no t properly avail the right ot rcprescnt:lli on. it is bad 
;;, law . i S 

The Supreme Court in flarla \'. ~<,'ra fe of Rnja .fi hmr l6 h~l s held th at a 1<1\\ 
I..:annot be enforced unless published. In thi s ('asc during the mInority of Ih~ 
then ~1 aharaj3 of Jaipur, the Counci l of Miil isters was appointed by the 
Crow n representative to look after administra tion . Th e Council by :1 resolu
ti on en3cted the Jaipur Opiu m Act w hich was neve r publi shed in any for Ill . 

One Hari a was prosecuted for the con tra ve ntio n o f this bw became he was 
in posscss iu n o f o pium in more q uamity th an pc rmitt~:J . T he CO llri held lhal 
the ru les o f natura l j us tice demand that the 1a\\ S be publi shed befor~ they 
:I re enforced. T he same pos itio n was ma i nl<ti n~J by the Supre me Court in 
SWle of Kerala v. P.l. Joseph Ii. In thi s casc the GovcrnmclH of Coch!n 
:luthori scd th e B o.:ud o r Reve nue to sanction extra qUOIa of iorc ig n l iquor 
o n paymen t of 2 per cent commi ssio n. The COUr( was of the \' icw th:.tt thi s 
a utho r i s~ l ion does nOt h:.tve the force o f law be('ausc th ~ rule was never 

publi shed. 

However. if the rules frilmed by th e authority thou gh no t published but 
are acted upon by it and are binding 0 11 the au tho rity , it will not be o pen to 

the autho rit y to contend that rules were no t publi shed. If th e rul es were 

14. /? m_u Bflf(lI/d Sugar CO. Y. Rampur M~lIIic ipuli()' , AIR )965 SC 895. 899. 
15. Ib id. Set' :l\so 8 .K. Srif!iI'Gsall v. 5rnre of KaflffHakl1, (1987) 1 sec 658. 
16. r\IR 1951 SC ·;67. 
17. 1\ IR 1958 SC 2% . Sc' t: al so "" art'l1dra KllllfM v. UlliOf! of I lldin, AIt{ 1%0 SC .130. 
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required lO be publi shed, the authority cannot take advantage of its failure 
to publish them." 

Unless the rule-making authority has la id down a d ate on which the 
rules shall come into force the rules generally come into force on the date 
o f publication . I? However, because o f the special nature o f servi ce rules th~ 
Allahabad High Court has held in Ballams; Dns v. u.P. Govemllle!,,20 that 
tile service rules come into operation from the date they are made. Admin
istrati ve agency can give rctrospeclivity to thei r rules provided the rules are 
not in valid on the ground of thei r re trospec ti ve operation. 

Sometimes rule-making may be made subject to approval or permission 
of the competent authority Or the delegating authority. In such a condition, 
if (he rule-making is subject to 'approval' rules can come into operat ion as 
soon as made and shall continue in operat ion until di sapproved. However, 
if the rule-making is subject to 'permission' , rule do not come in to operation 
unless permission is obtained .21 

In England, Section 3 of the Statutory Instruments Act, 1946 provides 
that the rules shall n?t come into force llnless published. Sub-clause (2) of 
Section 3 fu rther provides that in case o f a prosecution for the breach of 
any rule, it would be a good defence to plead that the rules were not made 
known . Section 2( 1) of the Act provides the mode of publication. It lays 
dow n that unl ess otherwise provided, the copies of statuto ry instruments of 
general nature must be sent to the Queen's P ri nter to be printed, numbered 
and sold to the public. However. all instruments of delegatcd legislat io n are 
not brought within the definition of " stat utory instruments" and consc
quently such delegated legislatio n need not be published unless so required 
by any other statutory provision.22 

In the USA, before the passage of the Federal Reg ister Act, 1935 there 
was no provision for the publicatio n of :::.dministrati ve ru les and regulations. 
However, Section 5(1) o f the Federal Register Act now prov ides that all the 
rules which arc required to be pllbl ished must be published in the Federal 
Register. Unless it is so published it cannot be enforced against any person 
except the one \1,.'110 has actual notice uf it. These provisions have been furt he r 
reinforced by the Adm inistrati ve Procedure Act, 19~6 . Sec tion 4(c) defers 
effectivity of the rules by 30 days from the date o f publication so that every
onc has an oppo rtunity of know ing them. unless the agency decides otherwise 
in public inte rcsl. After the publication of the rules in the Fc~eral Register, 

18. IJejgam Vamllfla Vellkn:a Nar.s ill/!(JO v. Slale of A.I>" (1 998) 1 sec 563. 
19. SImI! of MalwfaJlltra v. Geurge. A IR 1965 SC 722. 
20. AIR 1959 All 393. Su M.P. Jain : Parlinlllt!lIlary Control of Ddegnud u gj:rlalion in 

Illdia. (1964) Public La w 152. 
21. fl igh Court oj Judi,(lt lt f l! J<1f Rnj(ll' lhrm \" P. P. Sillgfl. (2003) 4 sec 239. 
22 . S.·.· G ri ffi th and $ lrc<,.·I· I'R!>:C IrU:5 Of A j)~H ."ISTRATl vE LAW. (1967). p. 57. 



11 8 I Chnp . 

the rules arc c lassified, indexed a nd codified under the pro visions of Sectio n 
3 11 (a ) of the r ederal Reg ister Ac t. In Ind ia there is nO I:1W providing fo r 
cod ification and indexi ng of admin istrative rules. An atlcmpt was m ade by 
the Law Mini stry 's publication branch to bring ou t a volume in 1960 but 
thi s practice could not be continu ed. Th is sc heme of publicati on was carri ed 
into effect unde r [ ~e tit le of General Statutory Rules and O rde rs and was 
originally planned 10 be in 22 vo lumes but ti ll date about 40 volumes have 
been received . The diffic u lty remaini ng that the earlier vo lumes have become 
ou t of date and there is no scheme to update the volumes. Amongst private 
publications . "Current Central Legislation" is the only publica tion which 
publ ishes lates t amendments to rules and regula tions issued by the various 
Mini stries and Departments of the Government. It may a lso be noted that 
Rule 3 19 of the Lok Sabha Rules of Procedure provides that th e rul es re
qu ired to be laid o n the ta bl e o f the Jlo llse shall be numbe red centra lly a nd 
published . But these are mere ly mild pa ll iatives and the d isease remains 
largely uncured . It is suggested that the work of codificati on and indexing 
must be given to a sta tutory body on an all ~ Jndia basis and a separate law 
pro viding for un iformity in the publication process may be cnacted . 

(3) Judicia l control 

In India judicial review of adminis trati ve rule~making is subject to nor
mal ru les govern ing the review of administrative ac tion. Thi s judicia l review 
of admin istrat ive rule-making cannot be foreclosed in any manner by the 
enabling Ac t. In Srnre of Kern/a v. K.M.C. Abdlllla & Co.2l , the Supreme 
Coun he ld tha t the validity of the rules can sti ll be cha lle nged even in the 
face of such a phrase as " shall not be called in questio n in any coun" in 
the enabling Ac t. In the same manner in Gel/eral Officer COl1lllla lldilig - ill~ 

Chief v. S/lbt'ish Chandra Yndav24 the Supreme Court he ld th at an Act 
prov iding tha t rules made the reunder on publicatio n in Officia l Gazcrte 
would be 'as if enac ted ' in the Ac t. cannot take away j udi c ia l revi e w. 
Grounds of in validity may ar ise o n the following counlS: 

I . That the enabling Act is IIllra vires the Constitution 

If the enabling Act is ultra vires lhe Constitution which prescri bes the 
boundaries within which the leg islature can act . the rules and regu lations 
framed the reunde r would a lso be void . The enabling Act may vio late either 
the implied or express limits o f the Constitution. 

Impli ed limits of the Constitut io n are those laid down in III re Delhi 
Laws Act25 , namely, the laying d own policy and enacting that policy into a 
binding rule of conduct. The legislature cannot delegate its essential pO\l,'er 

2) . AtR t965 se t585. 
24. ( t 9881 2 sec 35 t. 
25. AIR t951 se 332. 

-
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to any other agency and if it so de legates the' enabling Act will be ultra vires 
tr.e Constitu tion. In III re D elh i La H,'S A c/26, the court held the later part o f 
clause 2 invalid because it authorised the ad mi nistrat ive agcn~y to repeal a 
law wh ich, in the o pini on o f the court , is an essential legislati ve functi o n. 
In the sa me manner in Hamda rd Dm vakhall fl v. Ull ion of India"!7, the court 
held Sec tion 3(d) o f the Drug and M agic Remedies (Objec tionable Ad ver
tise ments) Act, as ult ra vires the Constitution because the legislature had not 
provided suffic ient gu ide li nes fo r the exercise o f admin istrati ve d iscret ion in 
matters of selecting a d isease to be added ( 0 the schedule . In Mahini Jain 
v. Stare 0/ Knm ataka?8 , the Apex Co urt he ld that defining 'capitation fcc' 
is an essential legislative func tio n which cannot be delegated, hence Secti on 
2(b) is a case of excessive d elega ted legislation. In this case the K arnataka 
legislature had passed the Karnataka Educatio nal Institut ions (prohibi tio n of 
Capitatio n Fees) Act, 1984 prohib iti ng charg ing of capi tation fees by pri va te 
med ical colleges. Section 2(b) o f the Act defined capi tation fee as "any 
amount, by whatever name called . pa id or collected direc tly or indirec tl y in 
excess of the fee prescri bed under Section y '. Under Sect io n 5 o f the Act 
the go vernment was autho rized to prescribe fees to be charged by pri vate 
medical -.- ,.... ·Cj", t ; .... ro r ...... ~ .... :-;\..,ing a 

ftc of l~~ ...... , ... _.... . . .. .... !: .;t .::. .. .:!;:;ms 
who did not qU:1lify for ad m ission on merit. . ~ presc ri bed for s tudents to 
be admi ued on merit basis was Rs 2000 . The Court held it a case of excessive 
delegation. 

\Vhethcr a part icular legislat io n suffers fro lll "excess ive de legatio n" is 
a question to be decided by the COllrt w ith reference to certain factors which 
may include: (i) Subjec t ma tte r o f the law, (ii) Scheme of the law, (iii) 
pro visions of the s tatute inc lud ing preamble, (iv) Factu,1! and c ircum stantial 
background in wh ich Ia \\' is enac ted . Howeve r ~ when a statute is cha llenged 
o n the ground of excess ive de legatio n. there is a presumptio n in favo ur o f 
its constitut ionality and if two interpre tat ions are poss ible . one which makes 
the statute con sti tutional sha1l be adopted. Courts may also read down the 
law in order to avoid its bei ng declared ultra vires the Constitu tio n.29 Ap~ 
plying the above indicators the Apex Cou rt in Sf . Johns Tcncher .$ TraiJl ing 
IlIslil ll le v. Regional D irector, NCTE JO, held that Regulations 5(e ) and (JJ 
which required obtai ning o f an NOC (No Objec tion Certi fi cate) fm m the 
St :1te by appell an t is nO[ an excessive delegation o f power as suffic ient gui · 

26. AIR 195 1 SC 331. 
27. AIR 1960 SC 55-1 . 
28. (1 992) 3 sec 6(.6. 
29. Sf. } 011l1.1 Tcarhcrs Train ing I I/nit/ I re! v. Regiollal [)irl'("ft>r, Ne TE. (2003) ) SCC -) 2!. 
30. Itl . p. 32·1. 

-. 
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dclines have been issued to the State Governments by the Nati o na l Counci l 
for Teacher Education. 

To co nsider whether delegation o f legislative power su ffe rs fro m 'cx
cc;.ssivc delegation' must examine: (1 ) scheme of the statute inc ludin g 
preamble; (2) facts. c ircumstances and background under wh ich sta llilc was 
enac ted ; (3) hi sto,y of legi slation; (4) complexity of the problems which 
State has to face; (5) li beral constructio n be given to statute. its po licy and 
guidelines; and (6) staillte even if skele ta l will be valid . However , this does 
not mean that court must always disco ver a darnm anl or latent leg islative 
policy to slI stai n an arbi trary delegat ion o f rule-making power to the execut ive.) l 

Invalidity of the rules and regulatio ns may a lso arise if the enabling Act 
violates the express li mi ts pre5cri bed by the Constituti on. No legislature has 
competence to violate the scheme of di s tribution of power g iven in the Con * 
stitution ,J2 or to give its law extraterr ito rial applicabilityB or vio late the 
provision of the commerce c lause, or Article 20 of the Constitution. 

Ano ther ground on which the constitutionality of the parent Act may 
be chall enged is where the s tatute is well within the legislat ive competence 
but violates the provisions of Part III of the Constitut ion by placing what 
may be called an unreasonable restrictio n on the exercise of fundamental 
rights. In Chilltamllllrao v. Slale of At.P. 34, the court held the C .P. Regulatio n 
of Manufacturers o f Bidis Ac t, 1948 and the rules fram ed thereunder as ultra 
vires Article 19( 1)(d) o f the Constitutio n which guarantees freedom of trade 
and pro ressio n. The impugned Act had given wide di sc re tionary powers to 
the Deputy Commiss ioner to fi x the agricultural season and prohibit the 

..... _manufacture of bidis in the noti ned areas in that season. The Deputy Com* 
missioner im posed a total ban on the manuracture o f bidis. According to the 
S:.Jpreme Court this amoun ted to unreasonable restric tion on the exercise of 
the fundamental right and hence both the Commiss ioner 's Qrder and the Ac t 
arc ultra vires the Constitution . 

However while deciding the constitutional validity of any parli amen tary 
legislation o n lhe ground of legislative compelence, courts adopt a libera l 
view and apply lhe doctrine of pith and substance for the purpose of deter
mining whether the legislat ion is in respect of a particular entry in the legis* 
lati ve li st. Courts have also he ld Lhat a general word used in an entry must 
be construed to exte.nd to all ancillary o r subsidiary matters which can fairly 
and reaso nably be held to be inc luded in it." 

3 1. KiJ/ulf] Prakash Slrarma Y. UOI, (2001) 5 sec 212. 
32. An icle 246. 
33. Article 245. 
34. AIR 195 1 SC 11 8. Sa 31so N. /.f.C.S. & w. Mills v. Ahm~dabad Mun icipaliry. A IR 

1%7 SC t801. 
35. United Provin ct's Y. Atiqua l1t!gulIl. A IR 194 1 Fe 16. Su also Charall Lnl Snltll v. 

U"ion of India. ( 1990) 1 sec 613. 
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., The adm;l1 ;straril 'e legis/mioll is "ltra "ires rh e COlIsrilfl(ioll 

II m:-. y happen th at the enabli ng Act may no t be ultra vires the Con
qi tution ye t the rule s J nd r~gu\a li o n s framed the reunde r may vio l:HC any 
provision of the Constitution. In Nn(clldrn Kllmar v. UHion of llldia J(), the 
Supreme Coun held that even if the enabling Act is intra vires, the co nstitu
tionality o f de legated legi slation can still be considered because the law 
C;'\Ilnot be presumed to authorise anything unconsti tut ional. In DH'(lrka Pra 
s(ld v. Slate of U.f>3 1, Section 3( 1) of the U.P. Coal Control Order issued 
under Sectio n 3 o f the EssentiJI Supplies Temporary Powers I\ et, 1946 pro
vided that no one can carry on business in coal except under a licence. Rule 
3(2)(b) furthe r laid down that the State Coal Contro ller can exempt any 
person from the licenc.e requi rement. The court held Rule 3(2)(b) as ultra 
vires Article 19( I )(g) as it places unreasonable res trictio n by giving arbitrary 
powers to the executive in gran ting exemptions. 

In the same manner in /Jil1llllat l~l K. Shah v, Commissioner of Police38• 

the Supreme Court held Rule 7 framed under the Bombay Police Act, 1951 
as ultra vi res Article 19( 1)(b). Section 33( 1) of the Bombay Police Act, 1951 
had authorised the Commissioner of Police to make rules for the regulation 
of conduct and behav io ur o f assemblies and processions by prescribing the 
routes and lime of processions. Rule 7 framed thereunder prov"ided th at no 
public meeting will be held without the previous permission of the Com
missioner of Police. The ru le was he ld ultra vires on the ground that the 
arbitrary discret io n vested in the administrative agency in granting or refusing 
permi ss ion amounts to unreasonable rest ri c tion o n the exercise of the free· 
dam o f speec h and express io n. 

Admini strative rule-making has al so been tested under Art icle 19(1)(g) 
of the Constituti o n. Thus in K. Palldllrallg v. Stnte of A.P.39, the cou rt 
q'Jashed the A .P. Catering Establishments (Fixation and Display of Prices 
of Foodstuffs) Order, 1978 which hJd made It compulsory for hoteliers to 
se ll all the seven eatable items provided in the schedule. The Court held that 
any rule or direction compelling a person to carryon a business against hi s 
will violated Article 19( 1)(g) o f the Constitutio n. 

Administrative rule-making may also be challenged on the ground that 
it is discriminatory. In Labh Chandra v. Slale of Bihar'°, the Patna High 

36. AtR t 960 se 430. 
37. AtR t954 se 22·1. 
3B. ( t973) t se c 2n AtR t 973 se 87. 
39. AIR 1985 AP 268. See al so it . Giridllnrifn/ v. Strole of T.N., AIR 1935 Mad 234. 
,10. AIR 1969 Pat 209. Sa 3150 G. Vl'/l kalnralllam v. Principal, OSIIlQm'a Medii-ol Co/lt',,:e, 

AIR 1969 AP 35; N.S. Si/lgh v. Darbhm!ga Medica l Col/egt'. A IR 1969 Pat I I. In thcse 
(35es thc ru les for rescrvi ng scats for wJrds of govc rnment se rvants and for gi\'in g 
prefercnce to U.Sc (H ons.) dl! grcc in admissions was hcld di sc rimi n3tory and hence 
viola tivc o f Art. 1.1 o f the Const ituti on. 

" 
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Court he ld the rule providing for the managcmcnr o f l a in temples to be 
di scrim ina to ry and hence v iola ti ve of Artic le 14. The impugned rule had 
res tricted the vot in g right to persons who had atta ined the age of 2 1 and 
had made a do nation o f not less th an Rs 500 to the temple and were also 
living within the State for the last ten years . 

However. even in a case w here the parent Act cannot be c hallenged 
before Ihe COUI1 because o f ihe pro lcction of An icle 3 1(b) o f the ConSl ilul io n 
on acco unt of its placement in the Ninth Schedule. the rules and regulat ions 
framed th ereunder can still be challenged i f Ihey vi olate any provis io n o f 
the Constitutio n. This was dec ided by the Su preme Court in Prog Rice & 
Oil Miffs v. Union oj India4 1

• In thi s case the M ustard O il (Price Co ntro l) 
Order. 1947 which was passed by the government under the Essent ial Co m
mod iti es Act, 1955 wa~ challenged on th e ground that it viola ted Articles 
14, 19 nnd 3 1 of the Consti tutio n (Article 3 1 has now bee n o mitted by the 
Co nsli llilion Forty-founh Amend menl ACI, 1978, Seclio n 5). T he ACI had 
been pl aced in Ihe Ni nlh Schedule and gOI Ihc pro leclio n of Art icle 3 1(b) 
of the Consti tut ion and. the refore , co uld !lo t be ch:lllenged fo r any alleged 
inconsiste ncy with any prov isio n o f the Constitu tion. The S uprcme Cou n 
held that Article 31(b) saves only th e Act and not (he adm ini strati ve J' ule
making under it. Beg. C ,J .. as he then was, and Desai, J. d issented bu t. 
ho\'/ever, both the majori ty and m ino rity upheld the constitutionality of the 
impugned order. However it can still be argued that if thc Act has been 
placed in the protective shi e ld of the Ninth Schedul e the very purpo"c of 
the pr0tcc tion would be destroyed . The n il e fl amed under the Act CQuld sti ll 
be ch:l ll cnged on the ground o f unconst i tutionality .J ~ 

3. That (h e adlJlillisrl'(l(h'e leg islarioll is ulrra vires the enabling A ct 

The challcngc to the consl iLU tluna lity of administrative ru le-m ak ing on 
the gro und that it is uh ra v ires the e nabl ing Act can be sustained on the 
fo llo wi ng counts: 

(i) That i l is ill excess of the pOH'er cOllferred by the enabling Act.-ln 
D H'a rka Nat" v. MUll icipal COlpo ratio lJ oH • the S upreme Court held Rule 32. 
fram ed under the Pre ventio n of Food Adulterat ion Ac t. 195 4 as ultra vi res 
the Act bei ng in excess of the po\ver conferred upon the government. The 
Pre venl io n o f Food Adulleralio n ACI, 1954 aUlhoriscd Ihe Cenlral Govern 
ment under Sec tion 23( 1) to m:lke ru les for res tricting the pack ing and 
labelling of any art icle of fo od with a view to prevent ing the publ ic from 
being deceived or misled as to q U:lnti ty and qua li ty of the article . Rule 32' 
framed thereunder by the gove rn ment provided th at th ere sha ll be specified 

41. ( 1978) 3 see 459: AIR 1978 se 1296. 
42. See Vasoll /al Magollbllai .... Sla r~ of Bombay, AIR 196 t SC 4; LAla/a l Ali Khan v. Stat..: 

of V.P., ( 197 1) 2 see 355. 
43. ( 197 1) 2 sec 3 14 : AIR 197 1 SC 18-14. 
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o n every label name and bu siness address of the manufac ture r, batch number 
o r code number eithe r in Hindi or English. Action was initiated against 
i\1oh ,m G hce Company for violation o f Rul e 32 becau se o n ghce tins only 
"Moha n Ghcc Laborator ies, De lhi -S" WilS wri ll cn. It was argued on beh ~.!l fJ 

of M ohan Ghee Compa ny that the requirement of address unde r Rule 32 is 
beyo nd the power o f the enabling Act wh ich is rest ri cted to "qu ~nlity and 
quality" only. The Supreme Court agreed with th e content io n. _ 

In the same manner in Ibrahim v. Reg iollal Trall sport AwllOrit.yU, the 
court declared the rules fram ed by the admini strative authority fo r fi xing 
s ites for the bu s-s tand as in va lid be ing in excess of the power conferred by 
th e enablin g Ac t \\'h ich a utho ri sed the agency to make rul es for the control 
o f transport vehicles . 

Marching ahead in the same direc tion the Supreme Court in Ajoy Kumar 
Banerjee v. Union of IIIdia45 , he ld the Genera l Insu rance (Regula ri zation 
and Revision of Pay Scales) Second Amendment Scheme. 1980 wh ich fixed 
salary patterns of em ployees, violati ve of Section 16(2) o f the General In
surance Business (Nat io nali za tio n) Act, 1972. The Act had authorized the 
G overnment to frame rules for the reorganizat ion o f general in surance 
whereas the rules had provided for sal ary pattern for employees .. 

Again in Genera l Officer COl1llllalldi/lg-ill-Chie! v. Subash Chandra 
Yada06 the Supreme Court quashed the ad minis trati ve rules o n the ground 
th at they are in excess o f the power de legated by the pare nt Ac t. In this case 
the Can tonments Act, 1924 had empowered the Central Governme nt to make 
rul es for servants of the Board relating to tenure of office, salari es and allow
ances , provident fund, pensio n, gratuities. leave of absence and ot he r service 
condi tions. However rules framed by the Central Government re lated to the 
transfer of servants fro m one Board to another. In the same manner in Mohin; 

. Jain v. State of Kamaraka47 the Cou rt held that rules fram ed by the Gov
ernment unde r the Educati on al Institutions (Prohibition of Capi ta tion Fees) 
Act. 1984 are in viola tion of the purpose and object of the Ac t, he nce void. 
In this case the Slatute had prohibited capitat ion fees whereas the rul es framed 
thereunder prescribed a fcc. which could be charged by private medical col
leges and wh ich was not the tuition fee but capitation fec . The Government 
had prescri bed a fee o f Rs 2000 for merit students and Rs 25,000 and Rs 
60.000 for non-mer it students fro m Karnakata and non-Karnataka s tudents 

M . AIR 1953 SC 79. Su al so Sait'J Ta."C Officer v. Abraham. AIR 1967 SC 1823; Durea 
Chand v. Ullioll ol /Ildia , AIR 1979 Del 2~9; Babal! Naik v. Un ion nf /rul ia, AIR 1979 
GOl I. 

45. (198.' ) 3 sec 127: AIR 1984 SC 1130. Sa al so f.:. VI'IJ(afngi rig()ll'tla v. 8(wgalore 
Ulli\·en i ly. Al l{ 19H5 Kln t t. 

'G. (t 988) 2 sec 35 1. 
47 . (t992) 3 see GG6 . 
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respectively. However. the Supreme Court is of the view that wh il e deciding 
th e validi ty of the rule o n this ground the d elegatio n of power shall carry 
w ith it the power 10 make ru les on matters which a rc subsidiary or anc illary 
to the m ain purpose. Thus in Tala iron &: Steel Co. v. Workmen43 the Court 
held that the rules relating to the creation of a quaSi-judic ial tribu nal for 
deciding certain disputes arc not in excess of the power conferred by Section 
5 of the Coal 'Mines Provident Fund and Bonus Scheme Ac t, 1948 which 
autho ri zed the Go\,ernment to make ru les rel ati ng to bonus. Thus courts 
follow the ' pith and subs tance' rule in deciding the validity of rul es o n th e 
gro und of excessivcncss.49 

In a pace-setti ng judgment the Supreme COll rt in V. Sudeer v. Bar COUII 

cil of Ilidinso , declared the Bar Council of India T raini ng Rules, 1995 as 
uhra vires the enabling Act. S ection 49 o f th e J\dvocates Act . 196 1 as 
amended in 1973 prov ided tha t it sha ll ha ve po wer to make rul es for d is+ 
charging its func tions under the Ac t. The rules framed for pre-enrolment 
tra in ing and Bar exam ination . in fac t, did not relate to any of its fun c tio ns 
laid down under the Act. Quashi ng the rules. the Apex Court observed th:H 
rules framed under Section 49(1) o f the Act must have a statutory peg on 
which to hang them. If there is no statutory peg. the rule wh ich is so ugh t 
to be e nac ted de hors such peg \vill h ave no foothold and wil l become still 
bo rn . Therefore. unless Parli ame nt m akes provi s io n fo r pre-en ro lme nt 
training and ex ami nat ion. the Bar Counci l of India cannot do it b y rule-mak
ing PO\I,.'c r. 

M oving in th e sa me d irec tio n the Supreme Cou rt in Add!. District 
Afngistrate (Re\·.) v. Siri Rnm 51 held the confe rment of rule -m aking pO\ver 
by an Act docs not enable the rule-making author ity to make a rul e which 
travels beyond the scope of the enabling Ac t or which is inconsiste nt there
with or repugnant there to. In thi s case the Delh i Land Revenue Ac t and the 
Del hi Land Reforms Act did not em power the rule- making authority to c lass
ify land or to exc lude any area from preparati on o f record -of-ri g hts and 
ann ual Register. However, rules framed under the Act in 1962 classified 
land into six categories and provided that the name of a tenure ho lder or a 
sub-tenure holder occupying land in 'extended abadi' and in the prescribed 
six cases of land categori es will no t be refl ec ted in the record-or-ri ghts and 
the annual register. The Cou rt he ld th at the rules arc ul tra vires the enabling 
Ac ts. 

The question whether the d e legated legislation is in excess o f thc ,po\vcr 
confe rred o n the delegate has to be determined with re ference to the s pecific 

48. (1972) 2 sec 383 . 

49 . SlIpre/ll t:' Cmu( Emp/o)'t't's ' Wid/art' A SH •. \ '. UniOIl of Illdia. ( 1989) 4 sec 187. 
50. ( t 999) 3 sec t 76. 
51. (2000) 5 sec 452. 
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p ro v isio ns conta ined i ll the statute a nd al so tile obj~ c t and purpose of the 
;\C( as l:~ n be g~il he red fro lll the \'~r i ou s provisions of Ihl! cn atlmen! . So 
lo ng JS the rul es have a ra tio na l nex us \\, Il h Ihl.! objc,.:t and purpose o f the 
~W 1 U le. it is nOI wi lh in the domain of the court to determin e;:. whether the 
pu rpose of a statu te CJ Il be served belIer by adopting a policy diffcrcm fro m 
th .u \Vhal has been bid dc)\v n by the Icgis lJ l ll l'l! or its de legate. s:! Thus whi le 
dctermin ing whel her the admi nistra tive autho rity has exceeded its powe r the 
l'oun ducs no t si t a s. a coun o f appeal but merely reviews the:. manner in 
w h it.: h the decis ion was made as the coun docs no t have the cx pcni se to 
C()ITee t the ad mini strative d c~ i s i on . If:..t re v ie w o f the :..td l1l inistrar ive dec is io n 
j :, pcrm illed, it w ill be ;! l1 owing rhe j udge lO ~ ubs { illllc his own w isdo m to 
th at of the adm inist rmi\·c J Ul hority w hic h itsel f n1 ly be f;:J ll iblc.53 

In Arne ri c ;} the role of the court s in review ing adm in is rrJ tive rule-mak
ing is e sse ntially 10 dete rmine whe ther o r no t the ru les are with in the po v,'c r 
(.;onferrcd by the enabli ng Acl. In A IR Reduction COll/p(lIl.,\! v. J-lickd5.J , the 
Sl i..!tule provided that the ' Jgencies o t Fed eral Govern men t' sho uld pu r(: hase 
th e ir majo r requ ireme nts of helium fro m the Secrt:tary ~lIld gave h im po wer 
to make regulations to c ~ rry out such p rov is ions . Regulatio n framed the re 
under was o ne forbi ddi ng go vern rne nt.:..tge nc ies " and thei r co ntracto rs " fro m 
purchas ing their maj(lr he lium of requ ire me nts fro m any suurce bu t the Sec
re ta ry. T he co url held the re gu latio n in valid on the gro und t h ~H the s tl tu te 
w as limited 10 go \·ernme nl age nc ie s ~H,d the Secretary could not c:<\ CI"Jd it s 
reach by inc lud ing go vernment contrJcto rs. 

(i i ) Thac it is ill conflict Wilh rli e enabling ACI.-Admi ni strative rul e
m:.lk ing can al so be declared inva lid if it is in d irect conni e! with any 
pro vision of the cIl:J bli ng Ac t. In Ram Prasad v. Sra t (!55 the U. P. Panc haya t 
l-b j Ac t, 1947 provided in Sec tion 49 that eve ry case.! triable by th c-. Panc hayat 
Adalat must be tri ed by a Be nch cons tituted in :l manner la id J ow n in t he 
Ac t. Rule 87 framed thereunde r pro \' i d ~d th at three membi! rs o f the Be nc h 
would co ns titute .:t forum . This nu mbe r was le ss than that pro vided II nder 
the Ac t. The cOlin held the rule inva lid a s be ing in d ircct conflic t with the 
e nabling Acl. 

In DTU v. B.B.L. lIajelay56 the Del h i Corpor:Jtio n Act,' 1957 in Sec tio n 
92( 1) pro \'ided th ot oil perso ns draw in g sal ary less thon Rs 350 p.m . w ill 
be appo in ted by the General M anager o f the D elh i T ranspo rt Undertak ing . 
Sec tio n 95 furthe r provided that nO pe rso n can be di sm issed by any au thority 

52. 

53. 
5"", . 

55. 
56. 

Mtl /Jtlrt: .~JJfra SUII.' B(}ord of Sl"roIJdtlry {/Ild 1IiS/u' " S{,("OIl t/(lry r dlrrflfiOIJ v . J'arirnsh 
IJllllp,'.dJAIII/I,"/I" Sll t·rh . (!9S-I ) -I sec 27: A IR 1984 SC 1543. 
,\f(JIuukld(11 \' il lldlth •. \ C/UWhdl ' v . SWIt! ('i (j/ljflrtl l , (1997) 7 sec (,22. 
. 1:!.O F 2d 592. 

AlR 1952 All 84 3. 
( 1(72) ~ sec 7-1·1· ,\ IH 1972 SC 1.! 5 :!' . 
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subordinate to th e appointing aut ho rity. The Genera l M anager framed a rule 
under the Ac t and delegated his power to the Ass is tant General Manager. A 
d river d rawing salary less than Rs 350 pm was di s mi ssed by the /\GM. He 
c ha lle nged the va lidity of the rule on the ground that it was in direct conflict 
with the provisio n of the Act The Supreme Court declared the rule inva lid 
and observed that the provision of the e nabling Act cannot be infringed by 
any administ rat ive rul e or regulation. 

Cunflic t with the enabling Act may also arise with rdcrenc..-: to the 
. ;objccis and purposes" of the enabling Ac t. Because the de legation is oflen 
e ffcc led by the lise of wiele formu lae, it dv ... ; not IT~ ,"~Jn thal it will .:n: t : l'·"\ :- is~.:: 

the Illak ing of rcgui:J.liorls which do no t relate to the . 'objec ts and purposes" 
of the .I\Cl. \Vhal arc the " objec ts and purposes" will involve an assessmem 
by th e co un not only of the prov is ions of the Ac t as a whole but :..Il so of 
the infcr~ll cl:s which can h~ dr;1wn from the5C prov isions and from the sur
ruu ndi ng circ um .;; tances in whic h the Ac t ope r:..lt cs. A parlicul:.ir case of 
res tric tive in terpretation of this ki nd occurs when a g~neral formul.1 of de le
gati on is followed by a list of specific tnpics on whic h rul es may be rnadl: . 
}-h:rc co urt s witl lend 10 lim it the ambit of the gcnera l fo rmula 1O rn:ttler~ 

whic h are ancillary tu the enumerated specific po\\'ers. 5~ Ho wevcr if the 
delegawd legislation is within the power/competc nce of the administrati\'''; 
authority as is evident from the parent Act then mOlivc of delegatcd Jt:gis
IJli oll for determi ning it s valid it), is no t materiaJ.58 

IlL Sttlle 0/ j{al"/l at(tka v. H. Calles" K(1IJiofh59 , the Suprerne COLIn struck 
duwl1 Rule 5(2) of Karnat:.tka MOlOr Vehi cles Rul es, 1963 a:i being incon 
SiSI(!nt with the enabling Act. Rule 5(2} had prov ided that cven thoug h a 
perso n has passed th e Icst for driving heavy motor vch icle he cannOt obtain 
a li ce nce unle.ss he has alre;tdy possessed a lice nce for and hJS two YC<lrs' 
experience in dr iving a medium motor vehicle, wh ich licence he C.:lnnot ob
tai n unless he 11:15 previ011sly passed the test in driv ing a medium motor 
veh icle , Thi s ruk was found to be in direct conllicr with Section 7(\ 'ii)(n) 
o f the en~lb ling Motor Vchic les ACI, 1939 which h.:ld pro\'ided thaI a person 
who p.lsses the tes t in dri\'ing ,I heavy mOtor \·ehi t.: le is to bl.." deemed alsu 
I ~) have p:1ssed the test in driv ing any medium motor vchicle. The hi ghest 
Bench reasse rted that the conferment of rule-m:tking power by ;In Act doc:; 
Ilot cl1:\bk. the rule- making authority 10 make a rule which 1r:1ve ls beyond 
th l! score o f the I.."nil bling Ac t or wh ich is inco nsiste nt therewith or repugnant 
thereto. 

F In KllI/j JJ ehan Lill }Jurail \'. S{(HC o[ Jl,P,w , thl.! SUPIt:II1('": Court ' h ~IJ 
that an administrati ve authori ty (in thi s case th e State) cannot hring with in 

57 . Sec: Ifnllldard D(um k/iw U/ v. UniOl I uf I lldla, AIR 1<)60 SC 55 ..1 . 
5S S/(ll,' of M .P. v, M(/I!(1~(/.rllJi ravril' M il/.,' , 1995 Supp (I) se c 6.! ~ 

59. (t933) 2 sec 40!: ;'\ 11{ 198) SC 550. 
60 (2000) J see 40. 
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the net of the rules what has been excluded by the. Act it self. In this case 
the H.P. Cei ling o n Land Holdings Act. 1972 had delegated to the S ta te 
Go\'crnmcnt the power to make rules for the purpose "for carrying out the 
purpose of this Ac t". The Act by Section 5 had exempted "Tca Estates and 
land subservient thereto' frOln th e operat ion of the Act. However, rul es 
framed by the State Go vern me nt had put t:lllbargo on the trans fer of the land 
subservicill to lea estates. Thus the rules were held ultra v ires the e nabli ng 
Ac t being inconsistent and repugn:mt t h ~rdo. 

(iii) That il is ill cOlljlicl wilh the prescribed procedure of tIl e enablillg 
Act.- Sometimes the enabli ng Act Jays down a procl!durc \\' hich must be 
fo llowed by the adm ini strative authority wh ile l!xerc ising rul e- making pmver 
under it. If the procedure is violated, the rules may be dt:c1ared invalid. In 
/JwlI l'al'llaf AgllrwaJ/a v. Stale of Billa/il l, the Mines Ac t, 1952 under Sec
tion 12 made it obli gato ry o n the Central Go\,ern ment to consu!llhe Minine 
Board constituted unde r the Ac t before making ru les. The Supreme Cou~ 
held that the ru les framed without consulting th e. Mining Ooard were inva li d, 
being ultra vi res the procedure presc ribed by the enabling 1\ct. In th e same 
manner in District Collector, elfitoo!' v. ClJitlOr Dislf'ict GrowuJlllll Traders ' 
A.HI1. 61 , the Central Go \,ernment in exercise o f its pOVY'crs under Sectio n 3 
o f the Esse ntial Commodi ties Act, 1955 empowered State Govcrnments to 
make necessary orde rs with the prior perm ission of th e Central Go\,ernment. 
T i ~..; \lrJ~ r:. \\ e!'~ 110 \\ .;\'c.:r bsucd \\'i tho ~ 11 ~dC p l iur ~Olh:urrence of the Central 
Go \,anment. The Coun held the orders uhfa \'ires the procedure of Ihe Act. 

In determining the v~lidity o f [he re i· ... ::: 0:: :his gro und, the coen loo ks 
10 the spiri t rather lhan the lette r of the Jaw. In Ra~a Bu/and Sugar Co. v. 
Rail/pur Mllllicipa /ity63 the U.P. Munic ipnlili es Act, 1916 provided Ihal the 
rul e in the draft form must be published in the local-.Hindi daily. 111 this 
case the draft rules were publ ished in an Urdu daily. The court did not accept 
the conten tion of in\'~l id it y o f rules ari sing out of a \·io l.:lti on of a mandatory 
procedure cl ause on the ground that what was impon ::J.nt was the publication 
:1Ild not the Hind i daily. Ho\ .... evcr. fl on-mentionl ng or wrong mention ing of 
s tatutory provision under which rul e-making powc.:r has been cxerc ised would 
lI..) t \'i ti:!t : :, . ~ mJI.: !' 1'0 1 \, hi\.· h there. is ;\ ~ource und ~ :i; ~ral bw Or statute 
: :' ~\' . (, ~ 

(it') That if is Ill/reasonable, arbitrary and diJcril1linatOly.-In Indi3. the 
law is not se ttled whether apart from th e ground of lmrcasonable restrictio n 
on fundam ental ri ghts, Ihe court can in validate an admini strative ru le on the 
ground of unrcasonabkn(:ss. In A/llfe/I(/Ild v. Mukw/(f5, [he Bombay H igh 

61 I\ IR 196 1 SC 8 ·~9 . 

62. (I 'JR9) 2 sec .'iX. 
63 ... \11{ 1% 5 SC (i!)5. 

6-1. Ifigh Corul of GlljW(l1 v. Gujamr Kiml/ M(I~d(){)T PIII1c1w),(lt. (200 ] ) -\ sec 712. 
65. J\IR 1952 Born 2%. 
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COllrt held the view that the s tatutory rules cannot be chalJ.enged o n the 
ground of unreasonableness as they become a pan of the statute. The Su
preme Coun in a number of cases ha s also held th at court s have no 
jurisd ictio n under Article 226 to go into the reasonableness of rates.66 In 
Trustee, Port of Madras v. AmillchalUJ67 the Supreme Co urt he ld thal the 
scale of rates fi xed by the Board cannot be declared uhra vires on the ground 
of unreasonableness. In the same manner in Narayan lyer \'/. Unioll oj /"diaG8 

the court refused to go in to the quest ion of reasonableness of tel ephone rates. 
h may be: poi nted o ut that this is laking the princ iple of judic ial self-restraint 
too far. Now when Article J 4 strikes at every a rbitrariness in Slate ac tion 
whether under the authority o f law or in exerc ise of exec utive power there 
seems to be no rcason why the rates fixed by the government if found ar
bi trary or capric ious cannot be held unreasonaulc_ However, in SUit e of 
i\.\'sam v, 0111 PraknshG9, the High Coun of A ssam he ld that Rul e 24(3) 
framed under the M ines and Minerals Regulation and Dt!ve iopment Act, 
1957 which prov ided th:tt if th e <tpplication for renewal of lease is not di s
posed of withi n nine t), days, it would be deemed to have been re fu sed as 
im'al id on th e ground of unreasunableness. The S upreme COU ri ill appeal 
though it did no t agree w ith the conclusion of the H igh Coun, ye t it never 
SJ id thJ l 'unreasonable ness ' cannot b~ a ground for the invalidation of ad
minislr:..ttive rules and regulations. 

Unreasonableness of administrative rule- making now can also be chal 
lenged on the g ro ulld that it vio lates Anicle J 4 of the CU!lsliw lioll. I\ S 

imcrprr.:l cd by the Supreme:: Court, Artick 14 w hic h guarantees equality be 
fore b \v can now be used LO in\'alidale any law and aClion which is arbitrary 
or unrc~l sonabl c, Therefore, in Indin , the doc trine of unreaso nable ness of 
delegated legi sl atio n has bee n based on a mo re firmer ground, viz_ Art ic!::. 
14 , raliler than on a commo n law principle like in England Jo In Air-Jlldia 
v, Nergesh Meerzn71 , (h e Supreme Court qU3shed th e service re~ulat ion 

fram ed by Air India which had provided for the (e rmill ation o f servicr.:s uf 
;10 ai rhmae::,s on (he first pregnancy. The Coun he ld thi s regulati on as mos! 
unreason3ble and arbitrary and inter fr.:r ing with the ordinary course of huma.n 
nature. and hence vio lati\'e of Anic le 14 of the Constitu tion. 

The Supreme Court s truck down the Bombay Ci\'il Services R ules \\hich 
had providt!d that a co nvicted governm ent employee, even if h;::: is in the 
appeal process, will be paid Rc I as subsis tence allo wance. The CO,Uft held 

66 Cmfral br la"d Wa(a Tramp,-'" CorpfI . \ . IJ rOl}(1 ,",'nrh C ;urSII!Y. (19S6) 3 sec 156. 
67 ( 1976) 3 see 167. 
68 (1')76) 3 sec 4 28 
69 (1973) I see 58" AIR 1973 SC 678. 
70 SI't' M.P. ):' i n: Ad", ill iJ-trm iw! I .LI II', XVII ASIL ( 193 1). p. -1 63. 
71. ( 198 1) 4 see 335, AIR 198 1 se 1829. 
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thi s provisio n in Service Rul e 15 1( 1)(ii)(b ) " unreasonable and void" . Jus tice 
C hinnappa R edd y who wrote" separate j udgment remarked: . 'The award of 
subs istence allowance a l the rate of Re 1 per month can only be charac terised 
as ludicrous. It is a mockery to say that subsistence allowance is awarded 
and to award Rc 1 a month," Justi ce Varadarajan stated : " His ri ght to get 
the no rmal subsi stence nl\cl\va nce pending consideration o f his appeal against 
his convic tion should not depend upo n the chance of his bei ng -released on 
bail and not bei ng lodged in priso n o n convict ion. \Vhcther he is lodged in 
j ai l or re leased on bail. his fami ly req uires a bil re minim um by way o f 
subsiste nce allowance. All owance of Re 1 is meaningless. "72 

In t he same manner the S up reme Court in West Bellga l Electric ity 
Boa rd v. Des" Band/III Gos,,73. held th in Reg ulation 34 of the \v .B . E lec
tri c ity Board whi ch prov ided fo r te rmin ation o f services of pe rmane nt 
empl oyees by gi ving three mo nths' no tice or on paymenl o f salary for th e 
sa id per iod is to tall y arbi trary and he nce viola tive of Article 14 o f the Con
Sl ilu l ion. The Supreme Coun also qu ashed a rule o f the Haryana Go vernment 
which had cl ass ified persons re leased from military service on compass io nate 
grou nds differen tly from those re leased on any other ground for the purpose 
o f seniority in government service on the pica that it violates Art ic les 14 
and 16 of the Consl ilutioll.7.l In State of A1ahara shrrtl v . Raj KWIlar75 the 
Supreme Court s imilar), quashed .the rul e on the ground of unreasonableness 
<1::; it had allowed a weightage of 10 ';(- of marks to persons who had passed 
the sse exami nat ion from rura l a reas because in the opinion of the C OUl1 

th is had no re levance with the objec t of the selection of candidates h aving 
aptitude to work in rural areas . In IlIdrczvlldall v. Stale oj Gujarat76 the S u
pr~m c: CoU~ [ held Rule 6 of the GlIjJiat J l:dicial Sen· ices Rec ruitmen t R ul es. 
t96 1 prov idi ng th;\ t a Civi l Judge a fte r com pleting 48 years of age will not 
be el i gible fo r promotion as Assis tan t Judge as arbi trary and unreaso nab le . 
Si m il arly in M eel!nkshi v. Ull h'ersiry of Delhi77 a condi tion req uiring school 
ing fo r the last two years in any schoo l in Delhi for admiss io n to any medical 
college in Del hi was he ld to be arbitrary and unreasonable . In Cujarat 

72. SUllt' of ,\!al!(lra.\"ura v . ClulIIda blwlI Tal t: . (1983) J sec 387. AIR 1983 SC 803. 
Whi l.: both the judgcs ag r('cd on the unconit itulion3iity of the ruk they rJ i')4grecd o n 
the j uristic aspect o f publ ic employment. J Uiii ce Var3d3rJjJ n approv ingl> quo ted Just ice 
P.A . Ch(ludha ry of the A P. Hi gh Court w ho decb.rcd !hlt pub\Jc employment is a new 
fo rm o f property thlt should not be m0 l1 0 po ll sed by any p:u tieul3r sCClion of the peopl e 
in the nlme of efficicn,::y. though it Clnno t lltogc ther ~ ignort."d 

73. ( IQ35) 3 sec 116: AIR 1985 SC 7 22 . Sa ll so Ct'lIfral /1I1,md \rata TralUporr Corpl! . 
v B. /V. GanSII/Y, ( 1986) 3 sec 156: A IR 19 S6 SC 157!. 

7-L ;.,: C. AMra v. Stall! oj lIiu ya lla , (l9S.l ) 3 sec 2SI. Sa alin I S. HI/kina/Ii v. Sraff! oj 
T /V .. 193-' Supp sec 650. A IR [1)85 se 7BS. 

75 (1%2) 3 sec 313. AIR t<)81 SC 1301 
76. 1986 Sl1PP sec 254 . 
77 (1939):1 sec 709. 



130 Rule-making Power of the Admillistratioll I Chap . 

L'nin: n ' iry v. Rajh' Blu1I17S , the Coun quo ted the ru le framl.'d by the Gujarat 
Univers ity w hic h had pro\"idcd that fo r adm ission to !>Ur:.:r~p .... .::iah ty the first 
prefere nce will be given to cand idates from Gujarat U ni\'l~rs il)' . second pref
ere nce to stud ents fr om ot her Gujar:! l Uni .... ers iti es ~lll d the re afte r. seats 
remain ing vacant will rema in VJcant, anti held it to be l! llIC:l Sotlab lc alld 

v irrational. 

It may be poi r~ ted OUI th;lI , unlike an :Jdlllini strativc <.lction. subordin;...te 
leg is lat ion can no t be challenged on the ground of vi o latio n o f the p rinc iples 
of natura l justi ce. therefore, Ihi s gap is fill ed when subordin:11C l eg i .5 I ~!li\)11 

is c h,tlJ enged o n the g ro und o f unrcason.Jblcncss and al bi( ra riness unde r I\r
ti~' l es 14 :lnd 19 o f the COllsti tuti on, i9 The Supreme Coun agai n I'Ci lCI'Jted 
in Swre of ,'II.P. \', Ma/ra/(JxlIli Fabric 1v!i"s80, th at del eg;\I ed legis lation is 
() pen to ch:-:.tJ e nge On th e gro unu o f being arhitrary, i rrali o na1 i.tnd cun fi sca(Qry 
in nature so a s to be \'io lati\'e of Art icks 14 and 19(1)(g) o f the Constirut ion, 

I~ is important to no te that the court ca nnot s trike down an adminis trati \'e 
rule o n the ground o f unreasonableness merely beca use the COllrl th inks 111m 

it goes fa rthe r Ih:J.1l is necessary or tha t it does no t cOJ1ll i n pro\'isions wh ic h 
in the o pin io n o f the cou rt would have been fair. J udges can not sub stitutc 
thc!r \I,:isdolll w ith the wi sdom of adminis trative au thorities, Unless a 11Jle is 
man ifes tly unjus t, c:lpracious , inequi tab le o r partia l in o perat ion it cannot be 
in \' alidated un the grou nd o f unr:::a sollablcness, A responsi bl e :Idmin is trative 
authority entlu",lcd \\ ith trrt:"power o f rule- m:lk ing must ordinarily be pres
umed (0 kno \v what is necessary, reasonable, jus t and fn il'. The ,'a lidily of 
rules has to be judged by the ge neralit ies o f (he cases they COver a r~ d n Ol 

by the s tray ins tances o f errors and irregular ities di sco vered, Therefore, the 
test of rC:ls0 nable ncss sho uld be applied in Ih e contLx t o f li fe ' s ren litie~. 

These obsen'a ti ons were made by the Supremc Court in M alwT(lshlm State 
Board of Secol/dary afld IlighcJ Secofldary Edrl cmioll v, Par irosh lJIwpesll 
klllllar Slzelllsl . where Rule 104 o f the Doard did no t proviJc for inspcclion 
of the answer book and revalu:n io n thereo f in the prLscncc of the student 
h:.td been challe nged, Th e net d istilla te o f this approach is th at it is no t a 
pcd:lIltic :lond ideJiisric bUI 3 pragmat ic approac h which mus t determine the 
sta ndard o f reasonableness. In G,B. A1ahajGll v. Jalgaofl Municipal CorplI, 8'!. 
the Supreme Court furt he r obser\'ed Ih at the: tcs t of reasonableness as applied 
to acimini strJli\'c actions is d iffe rent from the,test a.s applied in the law pf 
to rts, In torts the tcSt is that of a '"reasonable man" or as fi g uratively ident
ified as the "1113n on the Clapham Omnibus", In admini st rati ve law this is 

7S . (1996) 4 see 60. 
71.), Illdinn f :"prc'S,i NC'II'Jpapf'r.I' \" Union of Illnia, ( 1985) I sec 641 : AIR 1986 SC 515, 
80. 1995 Supp ( I ) see 6·12 . 
8 1, (19S·' ) .: see 27: AIR l iJM': SC 1543, 
8).. (199 1) 3 see 91. 
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not the res t because the n judges can subst itute their own judgment with the 
judgment o f the adminis trator. Therefore . in adm in istrative law ' reasonable
ness" is the standard indicated by the true construc tion o f the Ac t which 
di stingui shes bctw~en what the statutory authority mayor may not be auth
orized to do. It di stinguishes between proper and improper use of power. It 
is of tell cxpr..:s::,cJ by ~ ay ing lh :1t the d:!.:isi.J1l i s unreasonable if it is one to 

, which no rC.:lsonablc authori ty cou ld h<lvC come, the essence of wh3t is now 
cOlllmonly called " Wedncsbury unreasonableness" ,83 Therefore. an ac tion 
of the admini strative authority wi ll be considacd reasonable if it di rects 
itself properly in 1 ~!\V, considers the matter whi ch it is bound to cons ider, 
exc ludes irrdevanl considcralioJl5 and there Illust not be anything so absurd 
that nu se nsible ma n cou ld ever dream that it lay with i n the powers of the 
authority. 

In KllOday DiJIilleries Ltd, y, Stare of K(/mataka8~, the Supreme COli rt 
held that the tes t of reasonJbleness is wheth er il is manifestly arbitrary , such 
as could not be reasonably ex pected from the au thori ty. 

In Ameri ca, in the area of judicial re view of aclm ini stnltivc rule-making, 
tire test of reasonableness plays a promillent p:lrt . The COlirt can always st':e 
" hether the authority had reaso nable ground for exerc ising the judgment.85 

An illustro.tion of 'the review power o f th~ Supreme COllrt on the gro und o f 
ullfcasonnblencss is FCC v. American BrondcaJlillg Compally86 in wh ich 
I Il l:. Supreme CO LI rl invalidated regulat ions of the Federal Communication 
Com mi ss ion (FCC) whic h prohibit ed broadcastin g of ' g ive-away' pro ' 
grammes. u.nder which prizes arc dist ri buted to home listeners fo r solving a 
problem o r answering a qut,;stio n, Th e Court hdel tha t it \vas unrensonable 
for the FCC to tri::lt such programmes as ':lilY lo ttery, gift, enterprise or 
~i m ila r scheme ' whi <: h was prohibited by Federa l statule ,S7 

In England the rule is th:tt administrativc ru les framed by any body 
L'.xccpt government dcpJrtmcnt5 arc challengeable o n the ground of unrea
s,)Il:1btcncss. Rule-mak in g by govanmcnt dcpnnments is considered as an 
c xc~ption because Mi ni:; tcrs an; rc-spons ible to' Parl iament. In Kl'IIse v, J o JJ/1 S01/ ss 

Lnrd Russell Ia iel down the tes t o f Ii nreasonable ncss of dckga teel k gisla tion 
as: 

,. _i \ \t;(: n d ifferent classes , 

;-.:; (; ,11. .H" ,'!' :J ,jl/ ', . .111(':11,'11 ,',/ unini'lI! C!lrpr: .. ( 1\)1J 1).3 ,"l;C 'Jl , 111,) · 11 ba,;~ d on the 
p,ls"ac;": in A', ori" ",.:! } ' r,/ \'il!,'i,.! 1'/(' l1Ir ,· 1I, ' lI u'5 Lt,} v. \\ 't'd,It' ) !Jury CUlp,uatioll. 
( PU7) 2 All 1.:1{ 680 , GS .:! (C.-\ ) . 

8·' (1 9%) 10 sec 30' . 
~3. /\/}//'ri{'QIt Trcwkulg 1\.)',)'/1 . \' . Ullilt'd Sl<1It'~·, 3-U us 29a . St't' .J.lso MallilallWI Gl'Il I'rQ[ 

Equ ipm':lIl CtJ. v. COli/III,.., 297 US 1 :!,) . 
S6 3.17 LIS 285, 
'i.7 . l /oid. 
t-:s ( 18% ) :'! Q II !Jl 
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(2) M an ifes tl y unju st. 

(3) B,d fai th . 

(4) Oppress iveness. 

I Chap. 

(5) Gross inte rference with the ri ghts of the people th at no justification 
can be found in {he m ind of a reason3ble man . 'oJ 

An illustra tion o f the exerc ise o f the power o f judicial review on the 
ground of unreasonableness can be found in Arlidge v. /slill groll Corpora
rioll S9 in which the court in va lida ted a bye-law which required a landlord 01 
a lodg ing- house to clean h is pre mi ses at lca5t one\! a yea r. The court observed 
that thi s bye-law i mposed an abso lute dut), wh ich rll JY be difficu lt to perform 
withoul breakillg a conti"act or comm itti ng :t trespass fo r fear of cri lllill~t! 
penally. 

In {he USA ad min islrati ve J'ule-1l1aking l:aJ1 also be challenged as lI lI

n::lsonablc unckr the duc p rocess clause of the American Co nstitutio n. 1n 
such ;1 cha llen ge, the coun is to sec whclha there is a ratio nJI relatio nship 
between the ru les and the statute or whether the rules ar~ reasonably ap
prox inutc and calcu lated to carry out the purpose of the Act. In India and 
England such a challe nge cannOl be. sus tained on the g rou nd of violation of 
the principles o f natu ra l jus ti ce. 

( \') Thor iT is Illa la jide. - Adm inistrati\'c rul~. ma ki ng ca n be chall e nged 
o n the ground of bad fa ith o r ulter ior purpo~e . The Drugs and Cosmetics 
Act, 19-1 0 empowers the governmen t {O prescribe the s tandards of quality 
of drugs and cosme tics. R u le l S0-A framed by the Government of Ind i;t 
under the said Ac t req ui red manufac turers of cau de cologne to add One per 
cent of die lh yl ph lhaJate, a po isonous substance, to re nde r the product unpa t
abl e. The Bo mbay Hi gh Court he ld the ru le in\'alid o n the grou nd thnt the 
government C<lnnQ[ e nfo rce its prohibit ion policy in the guise of prescr ibing 
stJnd<lfds.(jo It is the sale case in li1d ia where power o f judicial revi ew has 
been exerc ised o n the grou nd of bad fai th and on tha t ground adminis trati\e 
iegislJ ti ve ne{ion has been fo und to be in va lid . In the USA challenge o n bad 
fa ith ca n be susta ined under the Due P rocess Clause of the Constitutio n. 
S imilar ly in England subo rd inate leg islation c~n be cha ll e nged on the grollnd 
o f ma la fi de or bad fai th . Ho wever, the all egations of m ala fid~ or bad faith 
an: more eas il y made th an made OUI.Cj I 

( I'i) Thai il ell croaches upon Ihe righls of 'he pril'a te cilizells de n\'cd 
f rolll the COIIIIII OII law ill the absellce of all express authority ill the enablillg 
;\ cl.- Admi nistra ti\'c rules and regulations can :ll so bc cha llenged on thl.! 
ground that they a rbi trarily i nl;;rfac with common law fi ghts of a pr ivate 

89. ( 1909) 2 QU t27. 

90. lIitl(/; /jfGl I Times , April 28, 1972. p. I . co l. 4. 
~ 1. Miual v. Un iO Il of Illd ia. ( 1983) I sec 5 1. 
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citizen. In· Sophy Kelly v. Sta(e oj Maharashtra92, a regulation of the Ma
harashtra Education Board w hich provided that all Headmasters should 
forward all form s of candidates for S.S.c. examination to the Board irre
spective of their academic progress during the year was held ultra vires the 
common law right of Headmasters to fo rward only forms of those students 
who make satisfactory progress during the year. In the same manner in Ches
ter v. Bateson93 a statute authorised making of regulations for public safety 
and successful prosecution of war. Regulation made thereunder provided that 
no premises can be recovered from the possession of any workman employed 
in the manufacture of war material and imposed a penally for taking legal 
proceedings in this behalf. The court held the regulation ultra vires the com
mo n law right of a pri vate citizen to move a court of law fo r justice. 

(vii) 11Wl it conflicts wifh 'he terms of sOllie OIlier stntute.-In many 
cases it 'may happen that the delegated legislat ion confii cls with the provi
sions of some other statute. In England, a conflict with the statute law is a 
ground of inval idity of delegated legislation onl)' where the empowering 
statute does not, expressly or by necessary implication, grant power to over
ride statute law. There are many examples of statu tes which have explic itly 
given power to override s tatute law and. in the so-call ed " Henry VIII clau
se", power is given to amend even the parent Act or ~my other Act for the 
purpose of bringing th e parent Act smoothly into operation. A cl assical 
example of this is found in Sect ion 342(g)(iv) of the N.S.IV. Local Govern
ment Act, 1919·1969, which provides that in rela tion to town planning 
schemes "(I scheme may s lIspend ei ther genera lly or in any particula r case 
or class of cases the operation of ~ny provision of this or any other Acl.. ." . 
As a resul t, Section 536(c) of the Act, ,,·hich prov ides the method of com
puting compensation for the acq uisition of land. has been suspended in some 
respects by a considerable number of to'~"' n planning schemes.9-1 In India, the 
contlict of delegated legis lation w ith s tatute law may be a ground o f inva
lidi ty even in the face of any statutory au thorization . Cou rts have he ld that 
th e power of repeal .or amendment of sta tp tc law is unconstitutional.95 

However, in Harishallkar Bagla v. State oj M.P96, the court .upheld the 
constitutionality of Sectio n 6 of the Essential Supplies (Temporary Powers) 
Act, 1946 which provided inte r alia that any order made by the government 
shall have effect notwithstanding anythin g incons istent therewith contained 
in any enactment, on. the grou nd th~t thi s provision does not provide fo r 
e ither repeal or abrogatio n but merely for bypassing the ex isting law to tf,c 

92 . ( 1967) 69 Born LR t86. 
93. ( 1920) t KO 829. 
9-1 . Sa C.K . Allen: LAW A:-.-o ORDERS. ( 1965). p. no. 
9.5 . See Ddhi Laws An. hI rt'. AIR 19.51 SC 332. 
96. AtR t954 SC 465. 
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t.'--:\ent of inconsistency. The same point came up for the con~idcr;lIion of 
the (("lurl in the case o f ,' . \'. ,\'(Jr!Jr1 IIC \ ': Union of Illdia l

, In th is case th e 
CCllI raJ Govcrnmcm fra med the I. lfe In <:. urancc ('eorporation (If India CI:l sS 
III and ClilSS IV F.mrloy(c~ · (13(11111 <:' ;1nd OC;l rncss /\lIo\\'anC(' ) RlIle". 19S1 
in exercIse o f !he pO"'L:rs conferreel hy Secti on 4R of the Lift? Jll ~ Ur;! nCL' 
Corpo rati on /\C I. 1956 ;1S amended by th e Life Insurance Corpora ti on 
(Amendment) Orclin 'lncc. 19S I Rule 1 ()f thc~c rules re lates to the subject 
(I f bonus concern ing Class III and C las", IV employees of th e Corpor:1l ion. 
CleJrly Rule 3 seeks to !-.tl pcrscde Ihe terms of the 1974 se tt lement s relat ing 
10 bonus. The COli rl held that Rule 3 "pcratin g ret rospect ively cannOl nullify 
the effc<:t o f the writ issued in Life IIISlI rrw re Corporation oj In dia v, nJ, 
lJahad/l ,2 direc ting the CorporMion In gl \ 'C effec t 10 the terms o f the J974 
SC(I\cments re la ti ng to bonlls unt il surer~cdcd by a fresh ~c ((l cmcnl. an in · 
du .... trial award or relevant Jegisl:ltion, 

(l'Iii) \'a/idity and th e "i res of ,he legis/miulI, primnry or dclegnl('d, hns 

rn be Ics/t'd on the (111l 'if of /m\'·l1/aking p Oh'er of the legislrlllu'p.- In a rcccnt 
decisio n (Ocrober 10. ~003) the Supreme Cou n rul ed that the validity of 
delegaTed lcg is l<iti on has to be tested on the anvil of law· makin g power of 
the legislatu re. If the authori ty ha s the requisi te powe r. then irrespective of 
the fact whether the legis lat ion fai ls in its object or not. its va lidity is not 
liable to be quc5t io nod . 1n thi s [ase an NGO had chall enged the notifi ca ti on 
of thc governmen t restra ining the Income Tax t1uthoriti cs from proceeding 
,tgainst Mauritius- based Forl~ign InlCrna rional Investors for he ing protected 
under thc Indo-Maurit ius Do uble Taxa ti on Avoidan ce Convcntion Rejecting 
the arg ument that the nOlificatinn leads 10 ' treaty shopping' and is not effi· 
cac ious. th e Court held that Ihe validity o f a delegated legislation is to be 
decided not by it s cffic:1cy, bu t by th e fac t Iha t it is with in the p:1rameters 
of the legis lative provi sion delegat ing the power to the executive. 

(ix) Effect of (Ill Ii/Ira \'ires lIdm illisfratil'e (eg is/mio1l.-If a subordinate 
legislation has bee n, declared ultra \'i rcs by the court it becomes null and 
void , It \vill be co ns id ered if this ruk or regulati on \VJS no t in existence at 
:111. T herefore, it will neither uperate as an es toppe l nor C~1Il it be ratifi ed. 
TI-" i'l Hur CO:I.·: ci! of h .)': \', S.' Il j. , ' " ,' 

entit ling :Ill ~dVOC .H'; ,to \otc • .'It :1n electioll is ultr:1 vires the Advocates Act, 
1961 which empowers only the Bar Council of India to make such rule and, 
therdorl:. c\'cn a r3tific:ltioll o f such rules by (he Bar Council of India cannot 
val idate them. Th e same vicw WJS ta ken by the Court in iHnrnt/ll vrztftl 

I. tt982) 1 sec 205, AtR t952 SC t 126 . 
.., (In !) I sec :n5 ' ,\lR p)80 SC 71S1 
J. (1 980) 4 sec 211. 
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Ulliversity v. Sheshrao4. In thi s case the Marathwada University Act, 1974 
had empowered the Executive Council .to appoint officers. The Court held 
th at the delegation of this power by the Executive Council to the Vice·Chan · 
cellor is ultra vires and the same cannot be validated by ratification of the 
delegant. 

POINTS FOR DISCUSSION 
" I . If I.:tw -making is takc n ovc r by the go\'t:mme nt it may m;Jkc the admini strali on by 

the barre l of the secretariat pen (Krishna Iyer. J., in Avillder Si"gh v, Sraft' 0/ Ptmjnb. 
( 1979) I sec 137, 1601. In the backdrop of this state ment, nee d and the r.('Irms of 
delegation jurisprudence mily be discussed. 

2. In our le gal systcm j udica ti\"e and administrativc law-making has become d:: faCi0 
prinury and the law-making by the legis lature secondary. Within the frame .... ork o~ 
the l:ldian Constitution. how far is th is s ituation constitut ional? 

3. How far is it correct to say that the delegation o f legis lat ive powcr is a cons ti tu t i ol~.ll 
ir:lpropr iety co ndoned only Oil the ground o f exped iency. b ut a po tentiall J St.'ri (" 1; 

threat to the liberties of the people? 

4. 'Doc, any humall being read through litis mass of departmcnta l l egis l at i on ~' a;k~d 

Lord Hcwart (TIll! N EW D E.SPOTts.\I. pp. 96-97). Perh3ps not: hut sir.ce ig nC"flnCC (If 
la .... · is no cxc use for breaking it, admuli str:1livc rulcs and rcgubtions mu st lx' r('ad i~ :' 
ava ilable to the p ublic. In thc light of Ihis ohservat ion the progress o f publicl ;!-.n 
o f administra Li ve rule-mak ing and stratcgies for future ac tion may be di scu,,;ed 

5. Parliament.3.ry control over ddegalcd legislation should be a li ving continuity a~ .3. 
constitu tioMI nccessity but extensive parliJment.'l ry cont ro l frustrates the basi:: obj ( .;-{ 
o f dekg.lling I3w·maki ng power to Ihc admini.i~at i on 10 ma ke for econornical c ;.e 

of pariiamcnt.'Ir), time. Strategies of p:ulbrncntJrY cOnlrol o ver adm:nistrati\'~' rll )..·· 
IllJking m:l)" be discussed in Ihc backdrop of the :lOO\'C observation 

6. Admir.i$lrative ruk - makj n~ is hi ghly democra l: c bec ausc it can provide cffccti·,c 
people's partic ipation fOf bctk' r acce ptance and effecti vi ty . In the light of the :'\ 
perien ce of adminis trative rule-making in India, \'alidity of thi s statem.:-nt Illay ~ 
discussed. Wi ll it be desirable to ha ve a legislation providing for compulscry pl;b
li c l1ti(ln and consultation? 

7. It. crit ical performance audit of the Supn:mc Court may Ix made relat ing to Ihl? 
dcvelopment of norms determining the cons tituti onal \'a\idit~· o f ildrninistrati\"(' ru\;; · 

making . \Vi ll it be correct to Sly th;Jt j udlCia l txhlvioUf in thi s area has been fl?:o idull 
and vari egated ? 

S. Studen ts may a ttempt to draft a Bi l1 providi ng for all the probl ems of d<,k gJ.I::J 
legisl:llion in India . Such an allcmpt may cover drafting. pre- publication. consult · 
ation, post-publication. cO!Tlpii alion. !:lyi ng and remedia l p:lramcte rs . 
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Decision-making or Adjudicatory 
Power of the Administration 

The term 'administrati ve decision-making' has been used syno nymously 
with ' administrati ve adjudicat ion' . Today the bulk of decisio ns re lating to 
personal or properly ri ghts o f the people comes no t from courts but from 
admini strative agencies exercising judicial power. From early limes the ad 
mini s trative and judicia l functi ons were inextricab ly blended in the organs 
o f the Government. It was a later development tha t these powers were sep
arated. Today, there is a reviva li sm of the past when adm inistration has again 
come to acqu ire jud icial powers. Ho wever, in the context of changed cir
cumstances, purpose and need, it may be regarded as a new development. 
This new development has led to a host o f controversies, and the re fo re, 
provides a fasci nati ng pursuit fo r the write rs of administrati ve law. 

(A) "EED FOR AIlMINISTR"TIVE ADJUDICATION 

Admini strati\'e decis ion-making is a by-product o f an intensive form of 
go\'ernment and conseq uent ial soc ial iza tio n of law. Vast expansion o f State 
ac ti vity has take n place in India since 1947. Though on the day o f Inde
pendence the political battl e was wo n, but the war against poverty, illiteracy 
and di sease had j ust started . The Governme nt embarked on ambi tio us. 
massive plans of publi c health, educatio n, planning , social securi ty. transport , 
agricu lture, industriali zation and national ass istance. It was impossible to 
carry ou t these programmes and determin e the legal questions invo lved 
therein with th e ass istance of the law courts because o f their hi ghl y indi vid
uali stic and ritua list ic approach. Therefore. if social cont rol over this area 
o f action was desi rable, ad ministrative decisio n-making was the only answer. 

Ano ther praci ical reason for the growth o f administrative decisio n-mak
ing was the desire to provide a system of adjudication which was informal, 
cheap and qui ck. Litigat ion before a court of law is not only time consu ming 
but is a luxury of the rich. The Supreme Court lamented on the failure o f 
justice in MallCl uir lilfe Mills v. Shibbmz Lal Saxena I where after a lo ng
drawn-out legal bail ie. the case was fin a ll y decided after a period of 
t wenty~five years , when most of the 400 persons who claimed justice o n th e 
ground of wrongful d ismissal had died and the new appointees in their p lace 
had completed twenty-five years of serv ice. Therefore, as it became clear 
that the weight o f social legislation would be intolerable. both for the people 

1. ( t975) 2 sec 8t 8: AIR t975 SC 2057. 
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<1ml the court. the burden had to he shared by th e adm in istrative adjudI catory 

system. 

A n even more important cause fo r th e growth of admlflis!rat ivc dec i
s io n-mak ing was the need to explore new public Jaw standards based o n 
moral and soci al principles away from the highl y individualist ic norms de
velo ped by courts. Employee., ' State Insurance Scheme in Ind Ia required a 
new standard o f medic;,1 service and trea tme nt to which all the insured popu
la tion ancl doctors must conform to . To \vn pl annin g requ ires new stand ards 
of zoning . am : niti cs . di spe rsal of industri es . ho us ing and a series of simi lar 
me asu res. Th is selling lip of new sta nd a rd s requires expe rti se. spec ializa ti on 
;lnd e xperimen tati on. The dCv'c1opmcnt of a standard fo r restr icti ng tra ffic 
over a bri dge \",i lh reference {() load and the fl ow o f water requi res thc 
kn rJwl cd ge o f (I ll eng ineer. Develo ping new s t[lndards to prevc nt en v i ron ~ 

m en tal hazards arisi ng out of indus tri ali zati o n requ.ires the know ledge o f an 
en vironme ntali st. Real is ing the ir limitati o n . the Su preme Court once said 
th at le a ving such technica l mailers to the dec is io n of the cmlrt is like g iving 
surgay to a p <l rber and medi cinc to a n as tro loger. T herefore, the need to 
d cve lop ne w s t<l ndards :md 10 appl~' them has led to the &r0wth of ;ld rn in 
is tra ti \ c adjud ica tiun. 

Like m edic ine. in law a lso there IS a g ro \I,,' ing emphd51s on preventi vc 
jus tice rather than puniti ve. If it is necessa ry that the injury do ne to the 
pcr!loon is to be renl('dlC'd, it 1" equally n.: ..:..: :." .:.: t .... .. t t:.: _·;t:l:' _·('~ c!' i: :]I::y 
m us t be eli min ated. Therefort:, it is necessary that any SPUrJ0U5 drink or 
ro tte ll artic le of food mu~t be destroyed be fore heing offered fur publIC s .. !lc. 
Thi s c an be do ne only hy adminis trati\'c agenc ies exercising adjudicatory 
po wers. 

Adm inistrative adj udication also represents a functional approach to law . 
In certai n s it ua tions, justice lies no t in dispo sal of the case accord ing 10 law 
but in fair dispositio n. In cases like licens ing, natio nalisat ion, fix ing prior ities 
in p la nning and actio n, the decis io n is to be reached not accordJng 10 law 
as suc h but n n the grou Jl d of policy co nsid erat io ns. T herefore, such mailers 
;" rc Ci lhu unfi! fN cou rt :::' c.l t"c i, i0 1l or (('urt ::, . with their inht.:lenl limit[ltio ns, 
a:' ... : iI: --':':ju ipi1..= ... i {\) 11l,!~ -': :-'~I~<-' l: _' ,: i :-JO;: .,. 

I n any \Vclfare S ta te thert: 1ll;1) be arcJ.S 0 :' :! l: .• _;1'::<.11. •. <; t c: '~ 

o f concentrating o n isolated fac ts ;n a di spute , the whole area 1~ I I I bt: con
ce ntrated upon with sympath etic alt itude co upled with an JWarc ne::.s of soc i:.!1 
cont e x t o f the problem. The Labour and Capit al rc l:ttionship may be one o f 
such areas wh ere. \\l hi le . deciding any labo ur d ispute , the whole spec trum 
of indus tri al ha rmony necessary fo r natio nal development is to be kept in 
v icw. Therdore, decis ions in this :\ f ea arc to be reac hed nnt lIIerely accNding 
h ) str ic t princ ipks of b\\' but o n the pr inc iple of I111JltlJI t:IVC .lIld t :lk~. J !ere 
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again admini strative adjudication is the answer because coun s. due to their 
limitati ons. cannot adopt thi s approach. 

No in tensive fo rm of government can fu nc tio n w ithout a decision-mak 
ing system of i ts own . Courts are already groaning under the weight of 
pending cases and. as such. if the whole mass of fresh litiga tio n arising in 
an intensive fo rm of government is diverted towards them, the judicial sys
tem ' w o uld virtua ll y c o llap se. Th e re fo re , in th e administrative 
dec ision-makin g process , the Government develops its own just ice system 
which supplements the exis ting one. 

Court of law and the administrative agency ex ercis ing adjudicatory 
powers 

. Engli sh and American views differ on the basis of di stinc tion between 
a court of law and the adm ini strative au tho rity exercisi ng adjudicatory 
powers. This difference is main ly due to the divergent constitutional slruc
turizations in both countries and the difference in out look. Americans put a 
lot of faith in judges and the refore. in the judiciali sation o f the administrative 
process. The Englishmen, o n the other hand. lay great emph as is on laymen 
and the informality of the administrat ive process. 

According to the English view, the main d isti nction between a court of 
law and an admini strati ve agency exercising adjudicatory power lies in the 
la\v and policy di stinction. A court first ascertains facts and then applies law 
to these facts. Therefore, the function of a judge is like a slo t-machine
controlled fact-finding and controlled applicat ion of law. The administrati ve 
agency exercising adjudicatory powers proceeds with controlled fact-find ing 
and uncontrolled application o f policy. 

The Committee on Ministers' Powers also reached the same conclusio n 
when it pointed ou t that, unlike a judicial decisio n which disposes of the 
whole matter by applying law to facts, a quasj.judicial decision is given afte r 
applying 'policy' to fact s. 

However, this differential matrix o f law and poli cy seems ·to be more 
apparent than real, because judges today rarely act like slot-machi nes: they 
do take into consideration po licy parameters also while deciding a di spute. 
The decision in Mall eka Gandhi v. Ullion of Illdia2• wou ld not have been 
possible had the court not taken into consid~ra tion the current policy and 
philosophy of soc iety. On the other hand, some independent administratIve 
agencies exercisi ng adjudicatory powers apply law to fac ts in the same man
ner as a court . The Tax Tribunal , which is an admini strative agency, applies 
law to facts in a highly objective manner. unconcerned with policy consider
~tions. 

2. (1978) t see 248, AIR t978 se 597. 
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' D iscret ion' cannot be a basis [or d istinc tion as both-courts and ad 
ministr,lti\(! agencies- exercis ing adjudicatory powers use di screti o n for the 
interpretation and app lication of the law. 

Accordi ng to the A merican view. it is the pos ition o f the person who 
dcddc.s \vhich is the d eterm in ing fa ctor o f differe nce be tween a court and 
an administrative agency exerc is in g adjud icialory powers. In a Court there 
an; t wO parties and the j udge s its as arbiter. detached and impania l. The 
ins titution and the prese ntati on of a case is the respo ns ibi li ty of the parties . 
An administrative agency , on the ot her hand. is rarely di s interested in a casco 
Ilowcver, C\'~II this bas is o f di stinct ion is no t w ithout exceptio n. There arc 
independent tribunal s \\.'here a pres idi ng nfficer si ts in th e sa me de tached 
m ann er <1 ;; a judge. El ect io n Tribunals, befo re the ir abo liti o n, dec ided di s
pute s betwee n contes ting parties in a highly dct~ched manner. Ins tit ution ,lI1d 
prescnl ~Hion was the responsibility of th e parties . 

'[\Jture of func ti o ns ' is not a suffic ient d isti nc tive criterion e ither. It 
m~l)' be ugucd tha t a court exerc ises only j ud ic ial func tio ns while adm inis
trati\·c agenc ies exerc is ing adjudic atory po wers unde rta ke va ri o us other 
adminis trative func ti o ns a lso. T he Pres iden t o f India discharges mult if,lr iotls 
fun ctions and also decides di sputL:s rel ati ng to the age of a judge under 
Art ic le 2 I 7 o f the Constitutio n. H Q\l,,'c\'er, the re arc many admin istrative 

agenc ics like the Indus trial Tribunal wh ich exercise judi c ia l powers only. 

'Procedu re ' may also be a po ss ib le cr iterion of d is tinction but no t \\.' ith
o ut excepti on. The re is no uniform procedure w hic h the administrative 
agenc ies are requ ired to fo llow w hile exerci sing adjudicatory powers. 'fh c 
procedu re d iffers fro m agency to agency. Sometimes the procedure is prcs-
1.' 1 ihcd by the: s tatute which creates the adjlldic:l.tory .l!uthority and somct imL:s 
the agenc ies are left free to p rescr ibe thei r ow n procedure , ye t onc common 
featu re of these age nc ies is th at they all fo llo w the pr inc iples o f natura l 
ju stice . Courts , o n the other ha nd, fo llow a un iform . fixed s tatutory proce
dure. Il o \\c\·cr , in many cases admin istr:lli\ e agenc ies are a lso \·cstcd with 
po we rs of a C iv il Court fo r the purpose of sum mon ing witnesses, examining 

, r.1'i, compcll ing the productio n of doc uments, etc, 

Courts o f Law are bound by preceden ts, principl e of res jud ic ata and 
tech nical rules o f Ev idence Ac t and proceduraJ Ia\v, but admini stra tive tribu
nals arc not unifo rmly Jnd st ri c tl y bound by th e m . F urth e rm o re , an 
adm inistrat ive tribu n.:li cannot dec ide on the constitutionJ lity o f a leg islation 
except tribunals constituted under Art icles 323-A and 323-B of the Constitu
ti o n, whereas law cou rts (Supre me Court and Hi gh Courts) can dec ide this 
issue. 

Struclur~ and q ll~lli fi (,,: :lli o ll 1Il:l)" ~!s. () rro vi ck possible pa rameters for 
ch s tinctio n. The struc ture of :1dmin istr:lli\'e authori ties exercisi ng adjudicatory 
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powers is not based o n Jny un ifoml convcnl io na l pattern and is deri ved from 
a s tatute o r a s tatutory rule. Sometimes these age ncies are an integral pan 
o f the admi ni stratio n and sometimes auto no mous. "Adjudicatory powers may 
be given to a single individuill or to a multi -member body. These agencies. 
besides exe rc ising adjudicatory powers. exerc ise other regu'a tory and admin
istrat:ve powers. No uniform formal quali fications are prescribed for perSOriS 

manning these agenc ies. Someti mes a lega l qualification is prescribed and 
sometimes a technical one, but in most cases no qualifi ca tion and experience 
is prescribed. On the o ther hand, the struc ture of cou rts is based on a uniform 
pattern a nd judges are required to have the necessary legal qualifi ca tions and 
experience; and they exercise no Ot her func tions, excep t judicial. However. 
there are administrat ive adjudicatory agencies which are autonomous; their 
members are requi red to have prescribed qua li ficat io ns and exercise only 
jud ic ial fun ctions. For ex ample, the Income Tax Appe ll ate Tribunal is an 
autonomous body exerc ising on ly adj udicatory powers and its members are 
requi red to have prescribed legal or technica l qua li fica tions. 

One may go o n and on like this witho ut arr iving at any conclu sion. The 
only difference between a court and an ad mini strati ve agency exen::is ing 
adjudicatory po wers seems to be the legislati ve classification. A couq is a 
court because it has be.cn classified :lS s lIch; and an administrative agency 
exercis ing aQjud icatory powers is an administrative agency because it has 
been designated as such. 

(R) I' ROBLEMS OF ADMIl'i ISTRA TlVE DECISION-~1.~KING 

Admini stra tive justice has been a host of controvers ies in India. \Vhile 
people a re not alarmed when the administrati on is given l aw~making powers , 
brows are certa inly rai sed when ad ministra tion is g iven adjudicative powers. 
People d oubt the independence of admini stra tors as judges and al so fear thei r 
non-lega l approach . LIke Americans, the people of Indi a put a lot of faith 
in judges. 

In Indi a, no sys temat ic research has becn done o n the function ing of 
:Idminis tra tive agenc ies exerc ising adjudicato ry powers and. therefore. their 
problems canno t be exhaustively lis ted . Ho wever, a few common problems 
with which the whole adm ini strat ive adjudicatory process suffers may be 
discussed . 

(I ) Number and complexity 

Admini strat ive agencies with adj udicatory powers have grown wi ld like 
mushrooms in the rainy season. Since 1947, th ese agenc ies have proliferated 
so much that an attempt even to prepare 3 co mprehensive list seems im·· .. 
possib le. Every sta tutory sc heme co nt a ins it s ow n machine ry fo r 
decision-making_ A large number o f parallel bodies adjudicating on the same 
kind of dispute and giving divergent decisions is no exception . Thi s com· 
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p licat~~ the task of admini st rative law in drawing uniform principles fo r 
un iform appli cation. There fore. the need lO reorga nise this formid able num 
ber in to a system with fewer unit s cannot be overemphasised . 

(2) Bewild ering variety of protl'du l"cs 

As the num ber of aci min istra ti ve; ~l gl! nc i es ~m:: fo rmidable, so is their 
procedure. Eve n the best lawyer cannot say wit h cen ai my ho w he will pro
n::cd hefore a part icul ar agenc)' . Somctimes the procedure is laid down in 
l he Ac t under which the age nc), is consti lUled . Sometimes the agency is le ft 
(rl.:e to devel op its own procedu re. SUIlll.!lill1cS the agency is invested with 
the powers of a Civil Coun in mailers or compelling atte ndance and pro
duction of dOCUllicnts. Uut ill a great numbcr o f <':J.scs , the age ncy is rl.!Cju ircd 
ID ' .. ..llluw on ly the minimulII proced ure of the princ iples. uf natural justicc. 
Ik ... ~ :lUSC (h..: principks ::I re n u l ri gid and do no t apply un iformly in all s itu ~ 

:ttion::" the L:Ullscqucnt uncertainty results at ti me:s in arbi Lrary ac tions. In [he 
interests of j usti ce: ancl libcny, in s i stc nl.~c Uil proced ural regula rity is essential. 
In the USA and Engla nd , ce rtain ty , though l imi ted. has been achieved by 
!h..:: :\ dministr:lIi\'t: ProccJurc Acl. 19-16 and Tlibunal s and Enquiries Act, 
1977 rc:.pc(" ti\·cl y. III Ind!.l no sll~' h attempt has been made so far though it 
1" o \ 'crLluc. 

(3) Unsys temati c systelll of appea l 
:\ n n;';''::.l l i,: :~~~~ri[1; te s3.kguan..i ::::>:. ;·n acc ident in the adJ11ini s 'r~l -

!Jon uf justice. ll o wevcr, no uniforrn systcm of nrpeal has been fo llo\vcLl in 
~!dmirl i :-, trati ve adjudications. Sometimes :ldmin istrative dec is ions arc 1ll J,(k 
app~:t!a ble before an indepe ndent tribun:tI as in tax cases and somctimes 
;:ppcal is pro\'id~d for bLf0re a hi gher aclrnini strat i\'c :1.geIKY, Under Sec ti on 
l~ of the Mt'cli c:1I COll lh.'il l\ CI the de(,i sioll o f th~ 1\tc-dical Co unc:il of India 
is appeJ lable be.fore the Cc rrtr:1.i Government. Fe w Acts allow appeal on 
questions of law o nly . SC''':: l io ll G-l of the Motor V t..:hic lcs Act n1.:l)' be ci ted 
;1S an illustra tion. The period for allo wing <lppc~.!ls also differs frolll agency 
tl.) :\gc ncy. SOnlt': : \ (' [ 5 do nUl provide for ;111)' nppeaJ and make the deci sio n 
or the adlllini:,lr:ui\c a~c:nl.'y fInaL SC...: t;l)Jl 6 or the LJ.nd Acqui sition Act 
Ii l ;i~6 th~ (ic .. : !::.i l'il \Jf tll ..: ClJ!\ '';( hl r ! t: g ,~!di ;'l ~ pi.lLlic pll rpll~e fina1. To e l ilHi ~ 
n:lle thi::, ad hoc ism in appeals fro m th ~ deC isio ns of the ad minist rativc agen 
cies, it is Ilc-.:es~;l l)" Ihal :H h:~ :bl onc app~;!1 (Ill qU61ivilS o r fact mus t be 
:11 lowed bl."!fo re a hi ghl' r aJrn i n i~ t rativc :lUlhuri ty and :l.Ilo lhcr app~al on qucs
t!\Hh of Lt.\\ hl :1. cuun of bw. 

Un like Amcrica n law , English I.I W Pl O\ Idt..:s thc fi gh t (0 ;1ppeal to a law 
court fro m 3dlllilli strativc c\t:cisiulls. T his is done no ! only in Ihl! intcrests o f 
justict..:, but al so with a d t..:s irc to keep thc j ud icial sys tem unita ry. On qu t..: s ~ 

tions of h e ts, as :1. general rule. there is no appcJ.1. but sincl..~ cou rt S recognise 
'no <,:vi (kllcc ' .1I1d 'juri sdic tion:lI f3CIS' ;1S ques tio ns of law. Ih e deficiency 
10 <l LU'ge exten t is m itigaled. In Iht.: USA , the decis Io n of the hearing c.xarn~ 

.' 
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iller is appealable before the agency and the deci sio n of the agency is subjl!c( 
to the ordinary review powers of courts under the Constitution and (he Ad 
mini strati ve Procedure Act. 

(4) Invis ibility of the decisions 

Unlike COUrlS, not all admini strative agenc ies exercis ing f{;dicial powers 
publish their decisions; their decisio ns, therefore, go beyond the p31e of pub
lic c ritic ism . In the absence o f this necessary safeguard, the quality of 
admi ni strative justice suffers. In some cases, even no reco rd is prepared and 
just ice is admi niste red in an ant i-legal fa shio n. II is because of this reason 
thal the Administrative Procedure Act. 19-t6 insists on a formal record in 
all admi rii st rative adj udications. In England the procedure is so informal tha t 
110 transcript is insisted Upt)Jl tr, sa"c lime and expense. 

($) Unpredictability of decisions 

In judicial decisions there is a certain amount of p rcdiclabil ity. On simi 
lar facts, the dccisioli ,,'ill be the same because of the doc tri ne o f precedent 
which courts in Ind ia foll ow . Predictability of deci sions is an ~ssent i a l ing
redient o f the Rule of Law wh ich insists that justice must be do ne th rough 
kno wn principles. In administ rative adjudication this essential element oi 
pr~c;lictabi1iIY is frequent ly absent. Admini strative agencies exerL' ising adjudi
calOl)' powers do n Ot follow the doc tri ne of precedent, hence they are nO( 

bou nd to follow their own deci sions. Thi s ad hoc ism not only makes the 
development of law incoherent but also violates. the principles of the Rule 
of Law. Therefore, the Supreme Court' s advice to such agencies is that they 
mllst be slow in overruling their own decis io ns. 

(6) A nonymit)' of decis ions 

In ad ministrati ve adjud ication, tho ugh no t always, the decis i0ns arc 
made in a "hole-and-corner' fashion. No one knows fro m \vhere the de(;isio n 
comes. One fine morning a person receives a.communicat ion thal lhe Presi· 
dent of India or the Governor, as the case may be, is pl eased to take such 
and stic h decisio n in his casco This divided responsibility where onc hC:lfs , 
and another decides is against the concept of fair hearing.) 

Anonymity in decis ion-making or inst itutio nali satio n of the decisio ns 
remains an intricate problem of administrati ve b~,· in Indi a. In the USA, th e 
problem has been solved through the agency o f 'hear ing officers '. Under th e 
provisions of the Administrati ve Procedure Act, 1946 a group of semi-inde
pendent hearing o ffi cers is maintained. They preside over" cases not heard 
by agency ' s heads themselves. The appoi ntme nt, tenure an.cl prqmotion of 
these officers is in th e hands of the Civi l Serv ice Com mission to make them 
independent from the control o f any agency. At the he'lTing, these. hea ring 

3. G. Nogr!Jwora Roo \'. A.-P. SRTC. AIR 1959 SC 308. 
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officers exercise all the powers o f a trial judge. They arc requi red to make 
initia l decisions after hear ing. which becomes the decision of the agency 
un less appealed from. The entire record of the hear ing is certified by the 
hearing officer. 

In Eng land, Ihl.! system developed afte r the Tribunal s and Enqui rie s Act, 
1977 does not go to the ex trell1es of American law. There rhe inspectors 
\vl1o arc the counterparts of the American hearing officers ho ld enqui ry and 
hear, but do not decide. They can on ly make recommendatio ns lO lhe M in 
ister concerned who ca n either a cce pt or reject th e i nspeclOrs ' 
reeom mendat iOlls. 

Rccentiy a pract ice is de ve loping in England where an inspector hears 
;wd ded des abo in m;ulY rou ti ne cases . This practice h ~s been firm ly estab· 
li shcd i ll Scotland. 

In india , i f adm ini strati ve justice is to command rc- spccl.1bili ty and public 
confidence, some such s),stLm as has been deve loped in the US A and Eng
land is inevitable. 

(7) Combina tion of fun ctions 

In India . except in the case of civ il servants , in all dl s..: iplinary proceed
ings [he fun ctio ns of a prosecutor and the judge are e ither combined in One 
person or in the same department. \Vhe thcr it is accepted or not, in such :l 

s ituatio n bias is ine vilflble." In the USA and England the probl em has been 
solved, tho ugh not entirely by internal separatio n throu gh the agency of he ar
ing officers and inspectors. The Admini strative Procedure Act, 1946 funhcr 
pro vides thaI no official with an inves ti gativc o r prosecuting fUll c tion ca ll 
p:lrlic ip:ltc in dec i ~ i o n - rnaking . .s 

(8) No (.'vidr ll cc nil e 

In India, the tt': chnical ru les o f the [vidence Act do no t apply to admin 
is tra ti ve adjudication s . 'The gap is fi ll ed. though inadcqu:l.Ie ly. by the 
judge-made I uk: of 'No Evidence'. The Supreme Court cxpl.:tined the sub· 
s tance of thi s rule in Stare of Haryallt1 v. R(lfIali Si rzgh6. In thi s ('as(" , a bus 
o f the Haryana RO;1d Transport Corpo ration with Rattan Singh as conductor 
was t:1kcn ova by a fl y ing squad. Th t! inspector found cleven passe nge rs 
\vith out tickets though they had paid money for it. l lowevcr, the inspec tor 
diJ no t rc(:ord the statements of those persons as required under the rules. 
After the fonn :dity o f enquiry, the services of Ihe conductor were tc rmin:l.t ed. 

~ . tn J/an K. Gall"all v. Dy. COllllllr. of PoliCe', AIR 1956 SC 559, the Su pre me- Court 
hdJ th :H where- Ih .: fun cti o ns of", prosecutor and the judge are c:.!,crciscd by two pe rsons, 
tho u ~h of th.: S:lI n.: J.:partmen t. there is no vi o lation o f principks o f nllural justice. 

5. S c-cl ioll S(b). 

6 ( 1977) 2 sec 41) 1: AIR 1977 .se 1512. Sr'<' al so J.D. Jail! v. Sw:,· 8allk IIf l"dia, ( 1982) 
I sec I .. n : A IR 19S2- SC 673. 
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All the courts up to the High Court quashed the decision on the ground of 
insuffLciency of evidence and violation of rules of natural justice as none of 
the e leve n wirnesses was examined and the Inspector did not record (he 
statements of witness as req uired by law. On appeal by the State, the Su
preme COLIrt reversed the decision and held tha t the s imple po int in the case 
was, was there some evidence or was there no ev idence- not in the technical 
sense governing the regul ar court proceedings but in a fair co mmo n- sense 
way as a man of understandi ng and worldl y wisdom would accept. Viewed 
from this ;'lngle, suffic iency o f evidence in proof of findi ngs of a domestic 
tribunal is beyond scrutiny. The evidence o f the in ~pector is so me evidence. 

The end -rcsuil of the dec ision is that in an adill inistrat ivc adjuJicati oll 
if (heft; is SO I1l ~ cviJcm.'t; in some corne r or thl: record, (he dec ision is val id 
though it may not be any evidence at all in ;Iccurd ance with accepted norllls 
of a jud ic ial dec is ion. Nalld Kishore Pras(/d v. SUite of Bihar7 hi ghli ghts the 
probll!m. In th is case the [I ppe llanl was a clerk ill the District Mag is trate' s 
office. He was prosecuted bt!fore a c rim inal COlirt for embezzlin g a cerwi n 
amount, but ,vas acquitted. The reafter, di sciplinary administrative proceed
ings were init iated ([gainst him and the appellant was found guilty, and hence 
removed from service. Upho lding th e dec is ion of the admini slrali ve authority 
ill a writ proceeding, the Supreme COLirt helct th ~H this was no t a cnse o( 
'no-evidence' but o f cvidr.:: nC't: which wns i nacl~q LJ:Hc to carry a con\'i c tion 
ill a crimina l court. In di sc ipli nary proceeding:; , howe \'er, the orda pa~scJ 

canllot be interfered with on the ground that the evidence wou ld U~ insuf
fic ient in .1 cr im inal trial. It is true tha t (h is 'flo-e\' idence ' ru le I\!sulti ng in 
in~ld cqllatc basis for action h.:t s Ilot earned ;i ny credibility for admin istra li,·c 
jllstice. 

In Eng l ~lT1d, courls do not disturb the fi ndings of fa ct by an admin istra· 
tive authority unl ess it is based on no ev idence. Coteell Prop<.' rfi cs Ltd. " . 
Millister of F/:JusiIlS lIlId Lncal GO\'emlll eltfs is an illustrati ve case 011 the 
poilH . In this C<"I st! <"I fi rst-c lass buil~ing ,\as incl uded in a cJcar'lIlI;1.! orda 
for undertaking <"I hOllsi ng p roj e..:'(. The Housing Act, 1957 provided that a 
fi rst-c lass build ing ca nnOI be so incl uded unkss it is 'reasonably necessary' 
for the whole scheme. The inspecto r who gave the hearing recommended 
the exclu sion of thi s buildin g. The mini ster overruled th e inspec tor' s finding s 
and con firm r.::d the c\emancl! order. The Lourt quashed the minister's orda 
on the grolmd th.1t there was 110 c"idc n~c of 'necess ity' bl.!fore thc mini ster . 
I-h)\\'cvcr, now a shift is vis ibk: in the ~\ pr f'();lc h of courts in England from 
the 'no-ev idence' ru le to ' suft'ic icnl-c \, hJl.! l1cr.::!substanti.:tl -c \,idcnt'c· ru k. 
Tht: ir Lordship~ of the House of Lords in R. \' . I/ollle Sec),., ex parte KII\\ '(lja9 

7. ( 1?78) 3 SCC JGG: AIR 1978 SC 1217. 
t\. (1971) I WLR .1 :\1 . 

9. ( l ?S.l) t AC 7.1 ( 111.) . 
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held th:H \\'hi lc exerci sing a PO\\t:r of judii.:iaJ reyi ew, cour[ must sec that 
then.! is ' sufficie nt evidence' 0 11 rcco'rd and thus the 'no-c\ id(:nce rul e' \\"'IS 

nOl :lpplicd fo r review o f adm inistrative act ion. 

Amcric,:1n Jaw allows w ide judic ial 1\"':\ iew of finding of facts by admin 
istrative 3l11hurities. Courts ca n fe-exami ne fJ.C1S to find o ut ,,·,:hether th ere 
is ~lIb~I:1111 ial evid ence to support adJl1 i n i~t rali\'c action. But ho w /llu<: h evi
dence is sll h ~ta ntja l hJS bee n a co mplex ques tion of ,\mcric<lll admini strative 
law. BeC"rc the Admini strative Procedu re i\c t. 1946 the "pproilch of the 
couns was th at so much evidence as s tand ing alone wo uld be suffic ient to 
support ;ldministrati\'c action and would be substantial. JC 

After the passing of the Adminis tra tive Procedurc A ct, which requires 
in SCCIJOIl 1 DCe) that the determinJti on of ' s ub~tan ti;:l\ c\'ideI1cc' mu st be 
bi.l sed on the whole record. two signi fi c Jnt ch:lllgcs have been brought abOllt 

in jud icia l behaviou r: (i) lh t! determination of ' subswntial cvidt!l1cc ' mu~t be 
made no t by weighing c vidt:l1ce ~ lI p p Cl n ing the admin is trative act ion a lone 
bu t afte r taking into considera tion the ev idence o f the o lh e r side a lso: 
(ii) the quantum o f evidence necessary to cons titu te 'subsla lllial' must be 
such th31 it ean be accepted by ~!ny reasonable man as 's uh;'; ' :!!1 ' ;',]' . Th~' ?

fore. in N.L R.B. v . . UIli\ 'crJ(I{ Camero Corpl/, II , the Courl s tru ck do wn the 
3('tiol1 of the \3 uJrd 0 11 Ihe ground fh :n though the ac ti on of the l3 0a rd is 
based o n so me evidence , but afler cons idering the cvide nce of the opposite 
~i de. no reasonable mind can accept ~uch e vidence as ·substantial' . In India 
all si mi lar fa c ts the dec ision wou ld be lhe reverse. 

Beyond the 3bovc area also Ihe evide nce project ions of th e admi nistra
ti \'c ::utho riti eo;; are uncc rt :1in. lIo we\'er. th e: Supre me Court in B{/reilly 
Electricity Supply Co. v. Workmen!::o.. whil e dec iding a bo nus di spute 13id 
do\~ n the broad evidence projec tio ns or administrati\'e aUlhorilies exerci sing 
~lclj Lldi c.:\ t o ry powers . The Supreme ~ourt obse r\'ed th .:\{ adminis tra tive tri bu
nals arc not bound by the strict rules of evidence a nd procedu re. They foll ow 
the pri nc iples o f natural justice. But this docs no t mean Ihm Ihey can act on 
some th ing whic h is no t evidence nt :111. On the o the r hand, what it means 
is that no material ca n be relied upon 10 es tablish contested facts which are 
no t spoken of by persons who 3re co mpetent to speak about them and are 
no t subjec ted to cross-examin:ltion by 'Ihe p3rty agai ns t who m they arc sought 
10 be used . If a bab.nce sheet is produced , it docs not itself become proof 
of the en tries therein. If the entries arc ch:lllcnged, then every entry must be 
proved by producing books. If a lettcr o r other document is produced 10 
establi sh a fac t, then either the writer must :1ppcJr Of an affidavit must be 

10. ' l/ ien/t1!1! (,(J/IIII/act.' ( ·ollllJ!i~·.\i(/l1 \' . UlliOI/ I'm lfie Rly. Co., 222 US 541 (19 12). 
II. 190 F 2d ·129 ( 195 1). 
12. (1971) 2 sec 617. 629: AIR 1972 SC :130. 
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filed . Even if all the technicali ties of th e Evidence Act are not applicable is 
it inconceiv,able that the tribunal can act on what is not evidence but hearsay, 
no r is it conceivable that the tribuna l can base its awards on copics o f do
cuments the originals o f which, though in existence, are not produced and 
proved e ither by affidavits or by witnesses who have executed them , if they 
:Ire a liye and can be produced. Again if the party wants an inspection il is 
incu mbent on the tribunal to perm it inspec tion so far as it is relevant to the 
enquiry. T he applicability of these principles a rc well recognised and admit 
no doubt." 

It must be borne in mind th3t the remarks of th e Supreme Court relate 
to an independent tribunal , therefore. no other administrative authority exer
cis ing adjudicatory powers is bound by it. 

In England, genera ll y the lega l rules of evidence arc nol foll owed by 
tribunals , Therefore, a tribunal may take into consideratio n an unau thenti 
cated document without calling the autho r to prove it. In the USA also, in 
cases of non-regulatory agencies , the sam e informality in maltcr~ of evidence 
pers isls, l.l. 

In order to creatc confidence among people in ndminist rat ivc justice, a 
, code prescribing a minimum procedure for admini strat ivc agencies exerc is ing 

adjudi catory powers mu st be adopted. Till th is is do ne, judic ial review must 
be enbrged by lls ing the test o f reaso nabl eness of ndministrati\'l:~ fin dings of 
fac t and law . 

(9) Official persl'ccth·c 

In administrative juslict:, officia l perspcc ti\'c is inheren t. In any di sc i· 
plinary proceeding. the presumption is of guilt rather than innoce nce. The 
a~ tion s are wken on the basis of expediency and \'arious other extra-legal 
co nsidera tions. This projection of offi c ia l perspective does more damage 
where the administrative agency is nOl required to fo llow the standard rules 
of evidence a,nd procedure. Though no re search has bc.:n undatakcn in thi s 
aspect o f adminislrative justi ce. but it is cerlain that offi c ial pe rs p~x ti \'e does 
infest administrati\'e adjud ica tion. 

(10) Official bias 

Offic ial or departmcntal bi:1s is one of the most baft1ing problems of 
(ldminis trat ivc law. In. lhc opin ion of th e: Committee 0 11 Mini sters' Powers, 
bi:1s :1rising from s trong and si ncere convic tion as to public poli cy rna)' orer· 
ate as a more serio us disqualification th an pecuniary in terest. Therefore. th e 
Com mitlce suggested Iha t in such cases \\ here th e ministc:r would approach 
Ihe issue .with a desir\! Ih;1\ the deci s io n shou ld go o ne way rather th;\n 

IJ iJ(rr"illy U a trir ilY Supply Co. \\ WQr,bllt'lI . (1971) 2 see 617, 6:!4J , 
1.l. . Hi(' /znrdmll \', P('r{II/·,f, 402 us :;S9 (197 1). 

. .' 

,. 
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another, Parli ament should pro\'idc (hat (he maHer should be j udged by an 
independent Ir ibuna l. 15 However. the problem o f dcparlmc nt ai bi as is some· 
thing whic h is inhen::nt in adm ini strative process itself. Reali sing this th e 
A ppea l COlln in Fran klin \'. Millisl e r of Jtlll'll (Il1d COlllllry P/(IIJllilJg 1G held 
that the mere des ire o f the mini ster that t h ~ issue be dc<.: idcd in a pan icubr 
way will no t \' jtia tc ad mini strati\'c ac tion unless bad faith or im proper pur· 
pose is proved . In IndIa, th e Supreme Cou rt qUJshcd the deci~ i on of the 
Andh ra Pradesh Go\'crnlllt'1lI Ila ti o nall z ing. road tr:t nspon . among Dlher 
ground s. on the ground of departme nt al bias bt:C;.lll ~C the SccrctJ fY o f Trans· 
pon who had initiated the schem e al so hea rd the objecti ons .17 Real isi ng the 
iCl!.\'i tability of departmental b!:ls in the administrat·jve process. the Supreme 
Cou rt . however. quickly added a caveat to its approach and held in the GII/~ 

/ofJll lli case (/[) (S thai if t ~e mini:'lcr concerned healS the objec tions, the 
Jl"c isio l1 wou ld be valid because he is il formal head of the departmen t. In 
USA and England the problem has been minim ized tn a great mca~ure 
thr\}ugh inlern~li se.paratio!l \\herein hCJring offi ce rs alC induc ted to conduct 
hC~lrings. For d..:tailcd IrcatmcIH of thi s prob lcm S~t! the .. :hapt er all Natural 
Jllstic.:C. 

(1 1) Pica ba rgaining 

Plc:1 b:lrga inin g mC:lns the bargaining or 'pic;} of gui lt' with lesser 
charges and punishment. II is Vt: fy commun Ih:l.t a poor employee is bullied 
by an ovcrbea rin g superior to accept the charge again st him on the promise 
th;! ! a lesscr puni!:.hl1lcnt will bc awarded. Plea bargaining. besides being 
immoral. vio lates the accepted canons of justice. It docs the most darn:lgc:: 
where people arc poor and the unemploy ment rate is Ycry high. 

II is for thi s reason pica bargaining as is being us!.!d in the:: USA is not 
availahle in India . It is sti ll cons idered tlncthi c:d as allY perso n ~lfter com~ 

mitt ing a crime i f adm its it, can gel away with a nee~b i tc punishment. In 
Indi a a limited compou nding of offences is allowed under Sec tion 320 'o f 
the Cri mina l Procedure Code. Beyond thi s provision 110 nc go ti~l!ed scttlcmem 
o f cli ;:·.~:. i::. .tliu\\·cd in Indl:t . Thi s was made cleaf by the Supreme:: Court 
while disposi ng. " criminal appeal in which the Hi gh Court had reduced the 
imprisonment punishment of eight yea rs to impri sonment alre~l dy undergone 
0 11 the ground th at the accused agreed no t to challenge:: lega lity of the lo\vcr 
Court decision in hi s CJ.sc. 19 

15 . R EPORT OF TilE C OW'IIITE F.. 0 ." MI:-: ISTERS' P OWERS. p. 18. 

16. 19-1~ /\ C 87: (19-1 7) 1 All ER 612. In 1957 the PI:ink CommiUC"c also m:\dc a simi l:l r 
raom!ncnd:Hioll. p. 5. 

17. GI/{fnl'nlli N(/g~sl;·nr' l A'ao Y. ,,-P. SRTC, AIH 1959 SC }OS. 
IS GflJlllpalli Nagt'Jh'fI/n Ra n ". Stall' oj ,tP .. AIR 1959 SC 1:176. 
19. S,'nh' of v.I'. v. CllIllldrika, ( 1?99) S sec 638. 
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(12) Political interference 

Instrumentalities of administrati ve justice arc, by their vcry nature. sub
j ect to some manner of political in te rference, though this cannot be said with 
certa inty abou t every tribunal. No stat ist ics are avail able to prove the quan
tum of potitical inte rference. but a strong co nvicti on pe rsists amo ng people 
th at administrativl! justice is polluted by political interference. It was this 
conviction wh ich m ade people raise a hue and cry agains t the government's 
proposal for establi sh ing Serv ice Tribunal s to dec ide service d isputes of gO\" 

crnment servan ts during the Emergency o f 1975-77. Some system mus!, 
therefore, be devised to invest administrative agenc ies exercising adjudica 
tory powers with a reasonable degree of freedom, responsib ility and security 
of tenu re. 

(13) Off-the-record consultation 

Sec tion 5(c) of the Admin istrative Procedure Act, 1946 provides that 
no administrat ive author ity exerc ising adjudicatory powers is to consult :In)" 

person or party upon any fact in issue except upon notice and opportun ity 
f("lr all parties to partic ipate. This is done to avoid off-the- record consultations 
by the authority in a manner that may prejudice the case o f the other pan)'. 
In England, a standard rule has deve loped which applies to all enqu iric;; if 
the mi ni ster differs from the findin gs of fact by the inspector. or receives 
any new ev idence, or takes in to conside ra tion any new issue afte r the close 
uf the he.lf ing. he must bring it to the notice of the other p:lfty and must 
reopen the enquiry if so demanded by the oth er party. This lim itation 0n 

off-the-record consultation will now avo id s tich problems as were involved 
in £,-rillg tOIl v. Millister of Health1o. 

In India there is nu 13.\v to e liminate the dangers inhe rent in o ff·the-ref· 
o rd consultation by an administrative authority. The pr inc iples of natural 
just ice only demand that the authority must not base its decisio n on any 
evidence which is not brought to the nq tice.of the other party. Since in India 
there is no legal requirement for the preparation of a 'record' in the sense 
in which it is insis ted upo n in the USA, off-the- record consult ati on which 
may prej udice the mind of the authority is endemi c. 

(14) Reasolled decisions 

In the USA the right to reasoned decis ion ar ises from the provisions of 
the Administrative Procedure Act and also from the due process clause of 
the Constitution. In England the prov isio ns of the Tribuna ls and Enqu iries 
Act, 1977 require an agency to give rcasons only when dcmandt:d . 

In India apart f rom the requirement, if any, o f the statute establishing 
the administ rati ve agency, there is no requirement for the admini st rati .... e Olllth-

20. ( t935) I KB 179. 
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l, rity 10 t:1\'C rc ,lsons . Th e Supn.:ml! Court in Tara Chand v. A11lllicipn/ 
COJ/m, . /)c1hi~l. i11 ~o held that then; is nu pri n('ipk o f natural ju s ti c~ rcql,ir ing 
a statu to ry tri bu llal to gi\'e rL';lsans in C\L.:ry casc o 111 o roe r to develop fa ith 
in admini strati,'c jus ti ce . it is essential :1 '; a general requirement that every 
adminislr.:ui\'c agency must g ive IC3sans at 11::1 51 whe n dCl11andcd. 2~ 

( l S) I.t.'ga l r(' p r{' sc l1 t ~ t io n a nd cross-exami na tion 

Ap:m Im lll [he requirement o f ;t specific statut e, thert: is no general 
rcquirCrnc.nl u f !hi.; princ lpl<.:s o f natural .iu ~ l iLc 111 :1 1 rhe ad/ll i n i ~ t. r ;Hi\ c agcllI:Y 

• should 'j]! ways all ow legal represe ntation and cross-exam inatio n in every 
casco Detailed discussion o n the subject has been made in the chapter on 
nalU ra l jll!'lice. 1n Ihe USA the requ ircment o f legal representat ion and cross
cxa :-ni n:Hion is ins is ted upo n by the due process clause and the Administr.:l 
tive Procedure 1\CI. In En gland, the administrative procedure being more 
informa l. this req uireme nt is not imisted upon in cvery casc. 

Prom [he abo ve di sc llss io n it appears th:lt the one problem with which 
aJministrali\·c j ustice in India is con front ed is the prohl e m of o rga ni s:t li on 
and procedure of the adl1lini stnlli\·c agenc ies exercising ac.Jjudicalnry powers. 
If there is merit in a fl exible procedure there is also the danger that infor
malit)' may not develop an :ln ti-lega l pos ture . T he re fore, the need for <I 

minimulll pro,.-c~l urc cod~ C:l nnOI be o \'clel11pha ... i ~cd. Thi s wi lJ combine th e 
L1c.m ejH ~ d tit: .\l bili lY :1!1d e<.=.rt:linty in the [cal m of <ld nl11l1 Slrativc jusli(c. 

(1 6) Ad m inist ra ti ve Yc rsus J udicia l ac tion 

Sometimes it h:lppcns [Iu[ a p(' r~ (l n is prClc~edcd 'lga ins t both in lhe 
dcp~nm\"' n l and in a cou rt of !:tw. In such a situa tion w h:lt impac t wi ll a 
jud ic ial dcci~ion have o n ad11l inistralj,·c adjudica to ry process? The Su pre me 
Court of India held tha I m cre ly becJ\1se the accused is :lcqu itted by a court 
o f I:lW the power of the autho rity to conti nue the dep3rt111en ta l enquiry Jnd 
ac tio n is not laken away, no r is it s di scretio n in any manner fettered because 
in a judicial proceedi ng the standard of proof d iffers muc h fro m that in an 
admin istrati ve proceedi ng. \Vhilc ill departme ntal proceedin gs the stand:trd 
0 f !'n'of is one of prcpondcrance of poss ibilities, in a crim ina l CClSC, the 
c ha rf '; has to be proved beyond rC3sonable doub t. Furthennor<.=., both the 
r ro~' ·· ~ ! ::1gs operate in dis tinct and di f facill j urisdic tion areas. In de partmen
IJI proceed ings, fa cto rs operating on the mind of the authority m.1y be many , 
sllch as enforceme nt of di sc ipline o r to in ves tigate the leve l o f integri ty of 
the delinquen t and o the r s ta ff. This proposition was laid down by 'the h ighes t 
bench in Corpl/ . of the Ciry of NagplIr v. Ral1lchalldra'! ]. In th is case, an 
em ployee had been suspended pending enquiry on the c harge o f swi ndling 

2 1. (1977) 1 see ·172, AIR 1977 SC 567. 
22. For fUllhcr dClails S t't' ChJ.ptcr V I, .wpm, 

lJ. (198 1) 1 sec 71·\0 ,\lR 198J SC 626. 
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the mo ney deposited with the corporation as fin e by the people. A criminal 
case was also fil ed in which he was acquitted . It was held that departmental 
act ion could still be taken. 

Elaborating the law further the Supreme Court in M. Pall l Ail/holley v. 
Blznrat Gold Min es Lrd. :Z.$, concluded : 

l. Both the proceedings can proceed separately or si multaneously. 

2. If both the proceedings are based on identical facts and the charge 
in criminal proceed ing is of a grave nature wh ich involves compl i
cated ques tions of law and fac t, it is desirabl e that departmental 
procceding 5 may be stayed till the conclusion of the criminal casco 

3. \Vhethcr the nature of charge in a criminal case is grave and in
volves complicated questions o f law and fact would dt!pend on the 
bas is of evidence coilccled during investigation and reflec ted in the 
charge sheet. 

4 . Factors men tioned in 2 and 3 above cannot be considered in isola
tion to s tay departmental proceedings but due regard has to be paid 
to Ihe faOllhat depar tmental proceed ings cannot be unduly delayed. 
Departmental proceedi ngs if swyed d ue to pendency of a c riminal 
case can be re.vised so as to co nclude them at an early date. T he 
purpose is that if the employee is found not guilty hi s honour may 
be vindicated and in case he is found guilty. the admi nistratio n may 
get rid of him at an early d ate. 

(C) ~1011ES OF AIl~Ill'ISTRATI\,E IlECISIO:'O!AKll'G 

The dec ision·making or adjudicatory func tions o f the adm ini s tration ar ... 
e xerci sed in such a variety o f ways th at it is difficult to bring them under 
an)' bibliographical control. HO\l,.'evcr, the most popular modes o f adjudic3 + 
lion through tribunals may be di scussed in thi s chapter. It may be po inted 
out at the vcry outset tha t Admini strative T ribuna ls constituted unde r the 
p.-ovisions of Articles 323- A and 323-B of the Constituti on o f India ore 
beyond the purvicw of this Chapter. ::s 

(I) Statutor)' Tribunals · 

Inte nsive form of government ~ s respo nsible for e ntrusti ng the admini s
tration with adjudica tory powers. Fo r the exercise of this power, a (ribun l l 
is a very efficacious instrumenta li ty, which from a functional po int of v icw 
is sOl11ewhe r~ between a cou rt and the government department exercising 
adjudicatory power. 

The dictiona ry meaning o f the word ' tri bunal' is 'scat o f a judge ' and , 
if uscd in thi s sense, it is a wide expression which includes within it 'court' 

n (t 999) 3 sec 679. 
25 . For dctJ.ilcd di sc uss ion on Admini sLrati\'C: Se rvice.:: Tribun31s sa ChJ. p 1 J . 
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:1 1$\1. 13ul in adm in istrative la\\'. thi s term 'tribu nal' is used in :l !:opec ial sense 
;loci refers Il) adjudicatory bodies 0utsidc the sphere of ordi nary courh ('If 
Ihe 1:1110 . Under the C0nstilulion. in Articles 1]6. 226 Jnd 227. the terms 
'C(lU rI' Jno 't ribunal' have been used 10 meJn 1\\'0 differen t things. :!6 There
fore, ;1 tribun:d may possess some hut not all trappings of a court.~7 /\ ~bod)' 
in order [ n be designated as a 'lribull~:II' must rc one whic h is Jdllli n i~lr;Hi\ ' e 

in (.:h:\r~H: [ C r but is invested wi th ju.:l ic ial \)lH\Cr:-. (0 adjlldl\.: a~c on QU('Q HJl1S 

of law or fa ct :!ffcctillg the ri g h! ~ of cit iz.e ns in a judicial lIl:1nncr. 

In KillO!() /-IVl/Oflfl ll v. Sri "L,achi lll/ :t. the Su preme Cqun refe rred to ils 
cJrlicr dcdsions2? and obsc n 'ed that in order to de term ine . whether an auth · 
mity cXI..'rc ising adjudicatory powcrs is a tribun~li or no t the test is whethe r: 

I i ) The re is a lis - an :lffirmation by one party and clcni:tl by the 
o ther. 

(ii) The dispu te invo lved decision on the rights and obligati ons of p:lr· 
lies. 

(1II ) The autho ri ty is called upon 10 dcc id t! it. 

From :1 functiona l point of \'iew, an administ rat ivc tnbull:l I is. ncithe:r 
exclusi"cly a judicial body nor c.\c!usi,·cly an ad mini slrati,'c body but is 
somewht!rc betwcen th e two. However. generall y an administrut ive lribun~d 
sh:tll have the following char:lct ... ' ri s t ic~: 3o 

(I) A n ad m inistI Jti,'c tribun ~!1 is the creat ion of a st;Jtu tc am.! thus has 
st:ltlltGry o rigin . 

(~ ) It has some trappings of :l coun but not all. 

(3) An admini strative tribull :l1 is entrusred with thc. judicial P OWCi'S of 
a State :\[~d, thus, performs judicial :mci qllas i' judic i:ll fun ctions, as 
di stinguished from Fure aciminis[rat i,'c or exccuti\'c functi ons and 
is bl)Und to act judicially. 

(4) Even with regard 10 procedural mallers, an admin istrative tribunal 
possesses powers of a court. c.g .. to su mmo n witnesses , to admi n
i ~ \ e r oath, [0 con1pcl produc tion of documents. CI C:. 

(S) :\n :1dmin islrati\'c tribun:tl is no! bound by st ric t ru les of ev idence 
and procedure . 

(0) The dt:cis ions of mos t o f the tri bun:.d s arc in fact judicial rather 
th,:m admi ni strative inasmuch as they have to record fin dings of 

26 . Iinrinngar Sugar ,\(ill.{ v. SlIyall l S,wda, All{ 196 1 SC 1669_ 
27. ACe v. V N. Sharma, AIR 1965 SC 1595. 
28 . «(937) I Sole 338. 
29. lIarinagar SlIsa r Mills \' . SlIyam Sunder 1Il1mjlulllwain, ( 1962) 2 SCR )39. Ass(}ciaud 

<:(' lIlI'lI/ Co. I.td. \'. P.N. Shnmw, ( 1965) 2 SCR 366. 
30. FRA:-:;': 'S R rrO~T, 1957, Cnmd. 21S, p:n:l 40 quoted in l1uUn. C. K.: A I)MISISTRATlVE 

LAW. ( 1992). Eastern Book Complny. p. 23 1. 
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fac ts o bjectively and, th ell 10 appl y the bw to the m wi thout rega rd 
10 execut ive policy. T hough the di ~c rCliQn i s confcrrt.:d on them, it 
is to be exercised objccti,'cl y and jud ic iall y. 

0) Most o f the tr ibuna ls ~l re no t concerned exc lus ive ly '~j l h cases in 
which the Government is a p ~lfl y: they alsn dec ide di spulcs between 
t wO partics: c.g .. the Ekct ion T ribunnl. Rent Tri bunal. Industri a l 
Tribunal. etc. On the olh(, 1" hJnd. the lnc(unc Tax Appt? lI ate Tribuna l 
a lw ays cll.'ci dl~ ~ d i ~p u tcs bd wec n the Cio\"(' rnrn cl1! ;I n<l the a s~ r. ss ccs. 

tS) Adm ini strative tribunals arc independent and they arc no t subjec t 
to :my adm inislrati vc interfere nce in th e di sc harge of th eir judicia l 
o r qllJsi-j udi ci.:l 1 functi ons, 

(9) The prerogativc \~ rits or cenior:1ri and prohibit ion ,:uc aV:lilablc 
ag:1in st the dcc isions or admin is tra tive tri buna ls , 

In the Indian context, the term " tri bu nal" may bc lIsed in four dirfcrc nt 
se nses, F irs tly. a ll ad minis lr:1t ive bodies exe rcising qU:ls i·j ud ic ;al functions. 
whet her as p:lrl :md parce l o r the depart me nt or o therwi se , may be te rmed 
as ' tribunal s ' , The o nly distinguishing fC:1 tu re of th ese bodies as against Olher 
bodies c xc i'c is ing adm inistrati\'c po wers is that these bodics have to fo llow 
the ru les o f natura l justi ce whi le rendering ciecisions, Secondly, all those 
:hi mini slr:n i\'c adj udica to ry bod ics Illay be regarded as tribuna ls which are 
outside tht! contro l o f the department invoh'cd in the di spute and hence de
cide d isputes like a judge frcc from any dep.1rtmental bia s, The Income Tax 
Appellate Tribuna l may be co\'crcd in thi s calegory as it is under the control 
of the Mini s try of Law, and !l ot Mi!lisiry of Finance, he nce it Ci!.11 decide 
mn!ters ir11p:lrti~dly , Thirdly. Ihe term '!ribun Ji' as used in Articlc no of the 
Cons. lilUli on h ~I S II special me.:lning. \Vith reference to ils s p~(" i a l leave ,iu · 
ri stiini on thl' Supreme Court he ld tll'l ! the au thori ty Illu st excrc,' i!;c ' i nherent 
judic ia l r rH\'c rs o r the State' ,JJ The court would no t he:ll' an ilppeal mere ly 
n om ~tn ad m inis trati ve body which in its decisio n·making process is required 
to fo llo w the princ iples of natural just ice if it is no t di schnrging the inhe ren t 
judi('i al po ',,' ,';'s o f the Stale. Thus. the tes t !n ici en tify a trih!!!l:!1 is !lot its 
contro l. compositio ll o r procedure but its rU llc tions, Conseque nlly, C\'CI1 de
p.:lrtmenta l bo dies may be cl ass ified as ' tribu nals ' . j;! Fo unhly, the term 
't ribunal ' is al so lIsed for those tr ibun.:ll s which :1re cons tituted and estab
lished unde r Articles 323·A and 323-D of the Indian Co nstitution, such as 

31. ACe v, P,N, Sharma. A IR 1965 SC 1595, 
31, C ustodian -G e ncral of Evacuee Property, the Cen tral G o vernment exe rcising powers 

under Sec tion 111 (3) o f the Cornpani l's }\ C(' 1956 . th e Centrat Il o:lrd of Revenue 
cC(c rcis in!! arpe ll a te powers undcr Secti on 190 (If Ih e Sea C ustom s Ac t. IS7R, and a lso 
the Ce ntral G O VCll l JllCtll c:'l:crci sing p0lwr .. lI :Hk r Sec lion 191 of the Sca Cusloms A CI , 

IR7S h :'l \o.: L1\.·..:iI he ld to Ix tribunals , ,";Cl' s,r.:. J.,in : .. \ 0 !'- I IS I5 1 !-:.I\'I 1\'" T RIllU1"ALS I ~ INDIA, 
India n La w lll stitlit c (1977) , 
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Administrative Service Tribunals. These tribun als have a cons titutio nal or igi n 
and enjoy the powers and status o f a Hig h Court in matters w ith in their 
j urisdic tio n and arc amenable o nly to the juri sdict ion of the Supreme Court 
under Article (36 of the Constitu tion. 

Muc h research has no t been unde rtaken in India on admin is tra ti ve tribu
nal s , however, the Ind ian 1~IW Institute. Nc\v Delhi has done some pioneer ing 
work. lUll' S li sted 43 tribunals fun ctioning under var iolls Centra l enactment s. 
It has al so identi fi ed 25 bodies which have been held to be tribunal s lInd~ r 
Art icle J 36 or the Const itution.:n 

Artic les 323· A and 323-B of Ihe Consti tution indIcate that we a rc at the 
threshold or a nLW era of tribuna ls. No' exhaustive list of tr ibunals C:ln be 
prepared as the)' appear under vari ous namcs . However, the fo llow ing auth 
oritics have been held to be tri bu nals w ithin the meani ng of Artic le 227 of 
the Constitution: 

(n) Industrial Tribunals established under the Industria l Disputes Ac t. 
1947 . 

(b) Railway Rates Tribuna ls es.tabli shed lInd ~r th e Ind ian Rai lways Ac t, 
1890. 

(c) Income Ta'( Appellate:: T ribunal establi shed under the Income Tax 
I\el, 196 1. 

(d) E mployee s' Insura nce COl!r1 es t.1b1i shcd under the Employees ' S!<HC 

Insur<lnc<.: Ac t. 1948. 

(e) Court of SUf\'ey es tabl ished under the r .... 1crchant Sh ipping Ac t. 195 8. 

(/) Copyri ght nOMe! e s tabl ished under thc Copyri ght Ac t, 195 8. 

(g) Unl awfu l Activi ties Tri bun~t! es tabli shed under Ihe Un lawful Ac ti 
\ 'itics (Pre\'cmion) Act , 1967. 

(h) The Press and Regislralion Appellalc iloard es tab lished under the 
Press and Registration of Books Act. 1867. 

(i) Fon:: igne.rs · Tribunal es tab li shed unde r Ihe Foreigners Act, 1946. 

(j) Compensation T ri bunals es tablished unda the ',:arious Zamindari 
Aboli tion Ac ts, S lum C lea rance and Planning Laws, Air Corpora
tio n Act. Life Insurance Corporation Ac t. eiC . 

(k) Claims' Tri bunals eSlablished under Ihe MOlOr Veh ic les ACI, 1939. 

(I) Ren t Control AUlhorily. 

33. Custo<!i:In-GenerJI of Evacuce Prope rty . the Ce ntra l Govemmcnt exerc is in g powe rs 
undl'r Sec ti on 111(3 ) of the Comp:lnio:s Ac t. 1956, the Central Board o f Heven u(" 
exe rcising lppel1l te powers under Section 190 of the Sea Customs Ac t, 1878, and ll so 
the Centra l G ove rnment exe rc ising powers un de r Sec ti on 19 1 of the Sea C u s toms Ac t. 
1878 hlVC becn held 10 be tri buna ls . Sa S .N. JJin : A D.'Il~ISTRATIVE TRIBUNALS 1:-.' I ~DI.4. . 
Indian LlW lnSl innc (1977) . 
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(III) Excise Appe ll ale AUlhorily, 

(1/ ) Cnmmis!'ioncr for Reli gious Endo\\' l1lcllts. 

(0) Pi.lllchayal Court. 

(p) C uslOd i:lIl, Evac uee Property. 

(q ) Payment nf \Vagcs Authority. 

(/') S t.1tU ln :-y .-\ rb itra lo r. 
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(J) Speaker c.xerci sing po wers under paragraph 6( 1) of the Ten th Sche
dule of the Constitution . 

On the other hand, the following au th ori ties ;HC not tribunal s under Ar-
ticle 227 of the COllslitulion: JJ 

(n) Domestic Tribunal. 

(b) Concil ialion Officer. 

(e) Mililary Tribunal. 

(d) Pri vate Arbi trator. 

(el l.cgisla li \'c Asscmbly, 

(f) Regist rar act ing as Taxing Officer. 

(g) ClislOms Officer, 

(Ii) Zonal M;1n:l ger o f Life Insurance Corpn. of India . 

( i ) Advisory B~)Jrd under Preventive Detention Laws. 

(j) State Government exe rc is ing po wer to make a refere nce unde r the 
Indust rial Disputes Act. 

In India these tri bunals do not follow any uniform procedure. The pro
ced ure is sometimes I~id down in the sta tule and sometimes the tribunal is 
left free to deve lop its Own procedure. The procedure for the Copyright 
Board is g iven in Ihe Copyri ghl ACI, while Ihe Ta x Appellale Tribunal is 
left free to dec ide its O\v n procedure. H owevcr ... as a matter of gencra l prac
t ice . the tri b unals exerc ise the powers of a Civi l Cou rt relating to 
c.x nmin:l tion , discovery, inspec ti o n, produc tion of cO·:::Ht1lents. compelling at
tendance of witnesses and issuing commissions. In the absence of s tatutory 
requirements the tribunals follow the princ iples of natural just ice. Their pro
ceedings an.:: considered as judic ial proceedings for the purposes of Sections 
193, 195 and 226 of Ihe Indian Penal Code and Ihey arc deemed to be C ivil 
COlIriS for Ihe purposes of Seclio ns 480 and 482 of Ihe Criminal Procedure 
Code, In Ihe inlereslS of flexibilily and adaplabi lily, Ihe Icchnical rules of 
Ihe Indian Evidence ACI do nol apply 10 (ribunals. However, Ihe rules of 
procedure of the tribunals should not viobte the requi rements o f fair procedure 
:lnd ti re), mllst condtrci tTlclll sclves \\-'jlh openness. fairness and imparti:11ity. 

- 3-4 . Th:l l.: kcr. C. K .: A O.\ II S!STRAl'l\T. LAW, (1992), Ea stan lIook Company, p. 227. 
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To thi s end in vi ew tribuT1::tls are required to give reasons for thei r deci sion. 
This is neccssn.ry no t o nly for a sound sys tem of judic ial review bu t al so in 
the inte rest of di sc iplin e for the tribunal and public confidencc.J5 The prin
ciple of res judicata in il s technical sense does not apply to tribunais.36 

Tri bunals arc bound by the bw dec lared by the Supreme Court )1 and the 
tribunal s \\'orkin g under the territo ri al jurisdiction of a Hi gh COllri arc bound 
hy the la\\' laid down by Ih ;n High Camt. 3S Tribunal s arc s ubject to the writ 
ju ri sdiction of the S upreme Court and the Hi gh Courts. By the Forty-secollo 
Amendmen t to the Constitution . 1976, Ankles 323-A and 323-B h3d been 
added to thc Cons titut ion which au thor ised the Gove rnme nt to estahl ish spe
c ial tribunals [0 pe rform a subst itutional ro le to the Hi gh Court. Under this 
provis ion, Admini strative Service Tribunals had bee n establi shed as a sub
stitu te to the H igh Coun in serv ice matters o f government servants. These 
1ri buna ls thus . \ ... ·e rc no t under the juri sdic ti on of High Couns under Artic les 
22 6 :1nd 227 o f the Constitution. In a sign ifica nt judgment in 1997, the Apex 
CPllrt dec lared Artic le:s 323-A and 323-13 as llncons titut ional and thus these 
lrihul1:1ls h3\'(' been brought under the jurisdi c ti o n of H igh COtlrts. 39 

As the tr ibunals are under the superviso ry juri sdi ctio n of High COLlrIS, 
various H ig h COlirts 113\'C laid down a few rul es regarding the function ing 
of these tribu na ls. In Mallappa MlIrigcppn Sajjan v. Slate40 thc Kcunataka 
High COli rt held that the Gove rnment cannot s llspend the working of a tri bu
n:l l. The tr ibun:l l in thi s case had been constituted under the Karnataka Land 
R ~ r(l !"ln s Ac t , 1961. It had official and no n-o ffi c ial me mbers. Non-offic i:)! 
I11 cmhL"l's \\'CI'C d rawn from the Congress (J) Party , \Vh cn th c Congress (U) 
government C ;) I11~ tn po wer. it issued an ordc r direc tin g the suspension of 
the worki ng of Ihe tri bull ;\ ] un til furth ~ r orders. Non -offi c ial members t:hal
Icngcd thi s o rd er as ma la fide , Allow ing the appeal. the COllrt he ld that 
h~causc the Ac t has nol give n the Government a power of superintende nce 
over th e tribun:t l. til e Governmen t could not directly impinge on the judic ial 
fun cti on ing of the tri bu nal wh ich fall s under the supervi sory j urisdic tion of 
the ' l-~i gh C ourt under Arti cle 227 ('If the Constitution . 

In P_ Sm)'fllwrayalln v. Land Ref orm s Tribull n lJ l , the Andhra Pradesh -4 
Hi gh COLIrt rul ed that in the absence o f any statuto ry prov is ions, a tribuna l 
canno t revicw its own decis ions, However, it c an recall its orders obtai ned 
through fraud in exercise of its inherem po wers. In C . Rnjlnkshmi v. App,!.'-

35 . S.N. MII1:nju v . UlliOIJ of India. (1990) 4 SCC 594 _ 
36 India General Nal'ig(l(iolJ Cn. II , Workmt"lJ. AIR 1960 SC 1286. 
37. Arl. 14t of [he ConS lilluion . 
38. Jain ExportJ· II. VOl. (19SS) 3 sec 579. 
39, '- Chandra Kumar v. VOl, ( 1997) 3 scc 261. 
40. AIR 19 80 KJnt 53. 
4\. AIR 1930 AP 149, 
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fare Authority '.! , the question before the cuun was tha t i f the tribunal fai ls 
10 consider the objections fil ed before it can the <lppeJl att! tribuna l consider 
the merit s o f the cas!'; as the or igillJI ~ll(horit )'? T he A ndhra Pradesh Hi gh 
COllrl answering the question i ll the ncgati \' l:. held tha t the proper course I II 

~llch J situati on would be to remand the caSt; to the o ri gil l~tl Iri blll1;:'lL 

\Vhcn Ollt o f several ch':lrges onl y a few could he proved and the rest 
wcre fo und e ithe r irrelevant o r non-exi sten t. <,:a n a perso n be held guilty by 
a quas i-jud ic ii..l \ body? T he Supreme Co un hel d thai the o rder can be sus
tained if th e exclus io n of irrc lcvarH anJ no n-existent ground s could no t have 
affec ted the ult imate dcc isions."' ] 

It is not poss ible to d isc us:;, all the statu lOry tri bunals functi o ning. in 
i r,d ia in varic)Us spheres. Hence. as an ill us trat ive measure. thl.! details of the 
tncomt:: Ta x Appell ate T ribunal may be noted . This tr ibu nal functions untle r 
the Inco me T ax Ac t, 1961 as a second appdlate au tho rity tu he'l l" appeals 
in cases re lati ng to inco me Iil X, wc:t! th taX and es ta te duly. T he tri buna l 
fun~ t i on s under the co nt ro l o f the Mi ni stry o f L aw, to en sure its inde· 
pendence . It consis ts of as Ill any jud ic ial and acco unta f){ members as the 
Centra l G ove rnme nt m ay deem f it to appo int. Any pcrson may be appointed· 
as a j udic ia l me mbe r \~ · h o has held a ci vil j udi c i<1 1 post for at least ten yeafs, 
or wh o has be~n ~ l11:! rnbe r o f [he eel.: : J l Ll:g ~d St: rvicc for at kil ~ t three 
)"t':lI"S, o r has bee n an ~\dvoc at e o f not less tha n te ll ycu rs ' s tand ing . T CII 

years ' p ract ice :-I S a C hart ercd Accountant or service as Assistan t Commis· 
sione. lor a t ic: ast three years is the prescribed q ual ifi catio n fo r an accountant 
member. The members ho ld offi ce till th e age o f s ixty and enjoy the status 
of <l ful l-time c ivi l servant. O rdinaril y the judi c i31 me mber is appoi nted by 
the Ce ntra l Governm ent as the Presiden t o f the tribuna l. Members o f the 
tribuna l m ay be em powered to sit si ngly Of in Be nehe-s. O rdina ri ly the I3 e n('h 
consists of o ne j ud ie i;} 1 me mber a nd o ne m.·r o~ln ( :ln t member, A sper i31 be nch 
cons i ~ting o f three or morc me1l1b~rs 1ll:1Y :--dso be constitut ed by thc Pres i
de nt. Th e dec is ions are g ive n by lll .1jor it )' :lnd in case o f equ al di vision th e 
case is ref~ rred to OIl~ or mo re o ther me mher :; . T he proc(,t:dings of the tri b u· 
nal .. li e 11 01 Op CIl 10 the public and its de~ i s i ons arc. no t pu bli shed. Appe als 
to the tribunal may bc fi led by the assessee and the Inco mc Tax Offica 
acting on the direc ti ons of the Comm iss io ner against an orda o f the Assistant 
Appe ll ate Commiss io ncr. The. tribllna l is frce to presc ribe its own procedure 
:md , th erefo re , th l.! 1nco ll1c T ax (,\ppe ll alc Trilll irnl) Rllks , 1963 havc bcc n 
passed to re gulate (hc proc edure . T he hear ing be fnre the tri bunal is o ra l and 
it cxerc iscs the powcrs of a civil court re in ting to cX<l min:llion, di s(.:o vc r)" 
inspectio n, prod uc tion ot d OC lI rll t'rH S, compell ing alt elldanc~ of witncsses and 

~ 2. AIR 1% 0 ,\ 1' t OO. 
~ 3 . SII ·QT{!ll Si l1~ h \'. Sta ll' o/ Ful/jab . ( 197(»:! sec ~6S: AIR 1976 SC 23 2. 



158 Decis;oll -makillg or Adj lldicatory POl\'er I Chap. 

issuing o rders for the fo rmation of commi ssions. The decisions of the tr i bun~d 

arc final on questions of fact.~-l But a reference may be made to the High 
Court or Supreme Court on questions of law. The decision of the High Court 
on a reference is appealable before the Supreme COlirt i f the H igh Court 
certifies il a fit case for appeal. The Law Commission and the Direct Taxes 
Admi ni stration Comm ittee ,have rev iewed the fun ctioning of the tribunal and 
made v,trious recommendations regarding appoin tment of its m embers, ap
pea l and procedure to improve its fu nctiuning.45 The fac t tha l in 1963 -64, 
the Income Tax Department lost 88% of the appeals brought by it before 
the tri bunal indicates the independent and imp':1rtiai manller in whi ch til t.": 
tribunal di scharges its func.:tions .'Hi 

If statutory tribunal s are to develop in Ind ia as a system for the admin
istrati o n of just ice and not as me re adminis trative expedi e nt s, it is nccessflry 
that thei r functioning be propcrly superv iscd. Wi th th is end in ·view, in Eng
land, a Coun c il on T ri b unal s w as c ons titutcd und .:r th e T ri bun als and 
Enq ui ries At·t, 1955. The membersh ip o f this ( o mmill':c is s ixteen. Except 
five legal Il1cmb(!rs. the res t arc lay persons. Thi s constitution inl roduces the 
clements of public opinio n and fl ex ibility in the fun cti oning of the Counc il. 
The Parliamentary Commi ssi o ne r (Ombudsman) is al so an ex officio mem
ber. Ex cept the Parliamcntary Comm issioner. all the members a re appo int.:d 
by the Lord Chancellor and the Sec retary of State for Scot land acting j o intly . 
The Co unc il has only advi sory juri sdicti on. Its main func tion is to deal with 
the prohlems of tribunals and enqui ries and for [h is purpose i t is in constan t 
negot iatio ll \\ ith the go \' crnm~nt regarding ncw pmposals for legis lation, 
rul es or procedure. orga nisatio nal problems, qual it)' o f membe rs . indi vidual 
co mplaints. c{e. Therefore, ri ght from thl:! propos:\1 swge to the fina l cs[;),b
lishmcrll o f a tribunal. the COlillc il is in the pic lUrc to he lp admini s tr:nivt.' 
jU5ti ce to develop as all organ ised system . The Counc il is empo wered to 
r.:ceivc co mpbints ;tgains t the fun cti oning of tri bunals and inqu iries. Aftc r 
irn(!s ti gar ion. it C lI} pub lish it ~ \·i ;::\\"s to create pu blic opi nion fo r reform in 
lhe system. . 

To supervise the wo rking of administrmivc ;lgcllc ics exercising adj Ucli -4 
c ~ltory powers in the USA. the Congress p;lsscd a leg islation in 196-t for the 
cs tablishment of an Adm ini s tri.ll ive Conference, which came into cxistcnl"l.~ 

in 1968. Its present membership is 83. The Conferencc has three: compu neJl(!\: 
C ha irma n, Council and General Assembly. T he ChairrnJ fl is appo int(!d by 

-l..! . Knr(lllf Chnlld 1'Iwpnr \ .. CIT. (1 9 72) 4 sec 12-1 All{ 197 1 SC t5CJO. 
·H. S.· .. L AW CO\I~llSS10~ 01 I.'\"DIA R Ef'OR1· 0'" I--CO\1f: T ,\ x ACT, 19 2 2 (TW E: LFn l RU'o'tT) 

-I S (195 8) and th..: RhPOR T OF TH E D IREcr T"xes A m ll .... tSTR A·' 1\" 10 CO~I ~UTTIoE. pp. S 1·$0 
( t 955-59)_ 

.16 SA.\II',\nl · JYE;>.GER SOlJV[S tR publt sh .:d o n Ih.: (K("a~ i o n o r St tv.:r Jubik.:: or the TrilHln.tI. 
p 103. 



51 Modes of Ar/l1Iilli."'I'mil 'f! D ec isio ll -IIWki lls 159 

the Pres iden t for a period of fi ve years. The Council consists of ten members 
il ppo inted by the Pres ident fo r th ree-year te rm s. The General Assembl y of 
llH!mbcrs is chose n by d iffere nt federa l nge nc ics . A fe w members o f the 
pub li c arc also chosen by the C h ~l i nn ;1Tl wi th the a ppro v~l.l of the Cou nc il 
for a term o f two years . The Conference is cnlire l y a rcco llll11l! lld;) tory body 
;md its ma in fu nct ion is 10 put forwa rd recommendations to improve the 
d fk icncy, adcqu at'Y a nd fairness of the legal procedu re of fede ra l adminis
lmt ivc agent' ics c.xcn.: ising adj udicatory and rli le-making powers. l\'1orc n: .. :cnt 
recomille ndations o f [he Confe rellce have dealt \\'i th procedural refi neme nt. 
l.e. rcc rui tment nnd statu s o f hearin g e xa miners. su mmary dec isions, d is 
( O\·cry . sovcreign immunity, etc. 

In Indi a there is an unden iab le need fo r such an agency whi <.' h cou ld 
supe rvise the fun cti onin g of dcc is io n-nl Jk ing and rule-making admini strative 
agc.;ncies. S uch ilil age ncy would help in th e development of adrnin istralivc 
justice as a sys tem. 

(2) Domes ti c t r ibunals 

The te rm 'do mestic tribunal' re fers LO those adm inistrative agencies 
\\·h il..:h are desi gned to regul ate profess iona l co nduct and to enforce d isci pline 
amo ng th e. 1I1 C lll UC l s by exercis ing inycstigato ry and i.ldjudici.! tory powers . 
Sll cll agenc ies may be contrac tual or statuto ry. Contrac tua l domestic tribunal s 
are those wh ich exercise jurisdic tion ari si ng no t fro m an y statute but from 
an agreement between the parties. An age ncy co ns tit uted by a privatc cl ub 
\0 decide di sputes be tween its members is il contractual domestic tribunal. 
Such a tribunal is Ilo t subject to the writ juri sdic tion o f the coun but in 
ce rtain s itU3tio ll s I'l!mcdy by way of injuncti o n, dec laration or dam<t ges may 
hI.; :\v :l ilablc . 

S tatutory domestic tribunals are those which derive power and a utho rity 
from a sta tute and exerc ise rcgula to ry and d isc iplinary jurisdi ction over its 
mcmbers. Such agenc ics h3 vc been es tabl ished under the Ad vocates Ac t. 
196 1; Chartered Accountants Act, 1949 ; M edi ca l C ouncil s Ac t, 1945 and 
Press Counc il Ac t. 1965. The li st is mcrely illus trJ.ti vc and not exh austive. 
Such tr ibunals arc free 10 ckvt"lop tr.cir proc C'dure t,\~ ' t in e \' ery case they are 
bOli nJ to fo llow the pr inc iples of nalUral j ustice . The dec is.ions of statutory 
domcsti c tribuna ls are subjec t to the w ri t juri sdic tion of the Supreme Court 
;lnd 1 :;f'.!1 Cnurt s in the S:l!l1C 11l ;~ n ncr as :lily o tba stJ luti.'!'Y tribu nals . J lo\\,
evcr, the s ... :opc o f judici al review in case of do mes ti c tri bunJ,ls is h ighly 
li mi ted bec:lUse the essential function o f a do m estic tri bunal is di sc ipline 
among its me mbers . T his seems to be the th rus t o f the Supremc Court de
c is ion in Sl(llt: of l/a rY(lII(l v. Na rtoJ/ Sillglrl7. In th is ca~e . lbu:'IIl Singh who 
was a co nd uc tor of thc l--bryan:l Road Tran sport Corpo rati on, was di smi ssed. 

47 . ( 1977 ) 2 see ·19 1: AtR 1977 SC t 5 12. 
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On the Pal wal route, h is bus was taken over by the flyin g squad . The in
spec to r found cleven passengers without tic kets tho ugh they had paid the 
fare. An inquiry was held on the report of the inspector and the scrvi<:es or 
the cunduc to r were terminated. A suit for declar ing thar the services were 
illegall y terminated was fikd by Ihe c:onductor. The court gr:U\t~d the declar<o!tion 
.md on appe<J1 the High COLIrt sustained the deci sion on the grounds-

(i) [h at none of the ele\'en witnesses was examined by the domestic 
tribu nal; 

(ii) tha t the inspt.:c tor did not record the ~talcment of the cleven p:1S

scngcrs whic h \\',,~ nc:cl!ss~tr)' tl'-; per the I ules . 

On "PPc.:li th e Supreme COLIn di sagreed with the High Coun and ob
sen 'cd ,h at the simple point involved in th (! case was, was there cvit.ic.ncc 
or was there n\) evidellce- not ill the techni c.:~d sense go\'crning regu lar cOlin 

prucccdings bu t in a fai r common-sense \\,~Iy 3 S a lll;In of understanding and 
\\nr!d ly \\i scluin wmlld acccp t. Viewed from this ang le , sufficienc), of cvi 
d\.~I1": ... • ir; pr{)o f of fllldings by a domcstic tribunal is beyo nd scruti ny . 

As .10 illustrative measure the con stilUlion and the fu nctioning of the 
domes tic adjudicatory 3uthori ty constituted under the Advocates Act. 1961 
(() reg ulate 3nd 10 enforce di sc.iplme in th': le gal plOfession may be noted . 
The Ad \'o ,,:atcs Act , 1961 makes pro \'isi nn:; for the cre:lti~m of J Bar COllnc; I 
a l tht.: Sute level anel a Gar Council of I nJ l <.1 ~It the Centre. The ,Stale Bar 
C()ul1cil is empowered by Sec tion 35 of the Act to enforce d iscipline in the 
legal pro fc so; io ll . The la:; k of deciding cases of professional mi scond uct is 
I.'ntnls!cd 10 .:l Disciplinary Committl..'l', The State Dar Council. cith(:r on it ... 
0\\ n in iti:lliv \.! llf o n an application by any other pason. can refer the rllall~r 

\)1 It!k.g~J professional mi ~condLKI by;t lawyer lu the Oiso;.:iplin:iry ('(llllllli! 
ICC, r or the conduct o f busin~ss b~f()r~ it. the Committee e :~cn.:j ~¢~ the PD\\ ~[ 

o( a ci\ d <:nun re lating to c:olllin:llio n. di sc0\'cry, inspection , produ(" tiflll lIr 
J oe l/ml.·ll l s, compellin g .1tt~nd a IlC I.! of witlll2'ssc::. :md issuing commis.;iolh, II'. 
prul..:Ll..'cling::. ar~ d ee m ed tu be j uliiciai proceedings \\ ith in thl.! mC;lI1ing ~1f 

SC:t:til1n" 193 :Ind :!2S of thl.' Indian Pl.'l1a i Cock. The Commi ttec is :llsu 
deemed to be ~I civ il court within the menning or Secti ons 482 ~lT1d 485 of 
the C riminal Procedure Cod..-, The Coml1liUeC has the po\\cr to eith<.:f rl.!pri 
m:lnJ or sllspe nd or remo ve the name of a iaw)er from its rolls. The lil:(..:i :-. io n.;; 
o f the Comrni ul.'c :tre appe;ll:tu lt.: bdor..- the Bar Coun ... ' il of India within a 
period of six ty d~ys · frol11 the d:lte of tht.:: order. f rom the orders of ,lhc B .:lf 
Coun.:i1 o f Ind ia a furth c-r appc:t1 li c-s :0 Ihe Supreme Court under Seclion 

:;S of Ihe Act. 

13.::s ides tribun:.l s, lilc rl.! ex is l:,; a whole fl1uiti{ud t! of aJmin i s tr:t~ivc! \)i'

ri cc I'S and .:lgcn(' ics exe rc ising :Jujuciicatory powers in " .. ried forms, No 
s)'sl<:rn:nic rcse:lrc h has so br been undatakcn in Ind i3 regarding the m:tn ner 
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of functioni ng of these officers and agencies. Therefore, this s till remains a 
dark and dismal patch in the administrati ve law in India.48 

Can enquir,y be instituted against person exercising quasi-judicial 
powers 

Recently in Union of i lldia v. K.K. DhQwml !.9 the Supreme Coun has 
answered this questio n in the affirmative. In th is case an Income Tax Officer 
exerc ising quasi-judicia l powers, while dec id ing the case, .. lcted with undue 
haste to give benefi t to the assessee. Departmenta l enquiry was instituted 
against him . Holding the depanmenral ac tio n valid . {he cour{ held that when 
an offi cer in exerc ise of judicial or quasi-judicial po\ve rs acts neg ligently or 
rec klessly or in order 10 co nfer undue fa vour o n a person, he is no t act ing 
as a j udge and hence can be subjected to di sc ipl inary ac tion. Such ac tion 
can be taken in the following cases: 

I. \Vhere the officer has acted in a manner as would reflec t on his 
reputation for integrity or good faith or devotion to duty. 

2. If there is il prima facie c;:ase to show recklessness or misconduct 
in the di sc harge o f dut ies. 

3. If he has acted in a manner unbecoming of a government serva nt. 

4 . If he ac ted neg ligently or he om itted th e prescribed condi tio ns which 
arc necessary for the exercise of statutory powers. 

5. If he has acted in a manner to undul y favour a party. 

6. If he has bee n ac tuated by corrupt motives, however small the bribe 
may be. 

POINTS FOR DlSCUSSIO:\ 
I . Administrative decision.nuking is a by· produc t of an inlensive form of governme nt 

and consequential so:ia1isation of law. Agai nst this backdrop nced,par:lmctcrs of 
adminisuali\c adj udication nuy be: di scussed . Is it concct to S3Y th31 the strategy 
of admini strativc adjudic.1 ti on was de\'elopcd not as a result of public Ileccssity but 
ror governme llt.:!1 cOllvcllicnce and expcdil' ilCY? 

2. Today in Ih(' TWt' nty· fi rst Cen tury wc lPPC .u to be losing ourse lves in a labyri nth 
of administrati vl' adjudicati on thro ugh which cven the most expert guidc cou ld not 
be reli ed 011 to conduct U5. In this background. th l! formidable problem of a bcwil · 

-I S. For deta ile d study $ 1'1' S.N. hin. AO:>II ..... tSTR ,.\n vE. T RIBUI'o'''\LS 1;-1 INDI,\, IU 1977; DJlram 
K. GUPI ;} : Adlllillis lmril't' Tribunals alld Judirial RI'I'it'II': r\ Co/lllllt'1I1 011 Forry-St'ccmd 
AII1 i! /ldlll elll in I.-;D1A~ CO:-; STlTUTlo:-;-T~ F.""'DS A ..... O ISSUES, Ill . 197~ , p. 401; 13ill and 
hin : PR1 ..... C1PlES 01' A D:' II :":I ST R,\TIV [ LAW, C hJp . V, Pl'. 129 · 17 1: S .P . Sathe : 
FORTY· FoURTIl CO ..... STITUTIO:-;,\ \. A:.t ESD.\I i! :-''T. E & PW, Vol. X I, N o . 43, Octotxr 2 3, 
1976: U. Ill);.i : COflstifllliollal Chull gc's: All Analy.ri.r (,:f (h ot Swr.ml! Sillgh Commillu 
Report. ( 1976) 2 !)CC (J onmJI) pp. 17·2S: J.P . Massey: CVII$(illlriul1 Ammdt'd. Sl!c ul ;lr 
Dnllocracy Journ:lI, Oec..:mixr 11 , 1976. p. D . 

-19. (1993) 2 sec 56 . In this C:\ SI! co url c-xplained its clrlier dec ision in Vllion of / lIdl (1 v. 
Vt'sai, (1993) oLsel\'ing 11t:'!1 in Ihll e l se enq uiry offieu did nOI find anY lhin g :t g.1ins t 
the orfil..'l'r. 
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J~!il~ g \'Jri" l ~ uf :..Jmiuis\rati\'1;! pl(.~ I,; J l,n.: s may Ix:: d i<;CUSSCJ. l)i~<:U"~lon Il'l:ly 30:111 
~t c\oh'ing c.: rr .lin b;lSic princ iple; on \,hid! J u ll : f(lrlll :Jd;1,iniSlr:.tliH' PF)2r.'UUI\' 
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Afle r ciisctJssi ng I hl~ cG~sli luti on :.nct Ihe wClrl.::ing (If the Cocm.:il on Trihun:d~ II! 
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