
11 

Statutory and NOll -stalulO1Y Public 
Undertakings 

The growth of public und~nakings, statu wry or non-statutory, is a by-pro­
duct of an intensive form of government. In orde r to undertake and fulfil 
m ultifarious we lfa re and service commitments. the government may choose 
from amongst the various forms of organisation. The government may under­
take to accomplish its objecti yes e ither th rough its ow n depanment, Or 

th rough an autOnomous statutory corporation or through a government com­
p:my regis te red under the Companies A cl. The choice between th e various 
ava ilable airernali .... cs would de~nd on the po li cy, purpose and the nature 
o f ac tiv ity. 

Be fore independence. bl!Cause of the lim ited 3mbit o f governmental ac­
ti vity the growth of public undertak ings was negligible. But immediate ly 
after independence. a phenomenal burgeoni ng of public undertakings became 
evident as a result of the soc ialistic , welfare and service policies of the gov­
ernment. The Direc ti ve Princ iples of State Policy contained in Arlicle 39(b) 
and (c) enjoined the State to di rec t its policy towards sec ur ing ( I ) tha t the 
ownership ri nd co ntrol or-material r~sources o f the community are so di s­
tr ibuted as bes t to subs~rve the commo n good~ and (2) that the operat ion of 
the eco no mic system does not result in the concen tration of wea lth and mea ns 
of productio n to the common detriment. This led to the growth of public 
unuertakings as an instrument for the econom ic Structurisalion o f the cou ntry 
because in a public body accountability , freedom of act;on , public purpose 
and conscknce corporate spirit and concern fo r the consllmer could be le­
gitimate ly expec ted . Furthermore. these public bodies could also gene rate 
resources much needed for the deve lopment of the country. In the beginning 
the o rgani sat ional choice for undenaking any act ivity wa . .; in favour of statu· 
tory corporations. Tht.:. industr ia l policy s talement o f 1948 ckarl y indicated 
tha t the manag~ment of State enterpri ses will as a rule be th ro u2.h th e medium 

- o f public corporations_ But thereafter, 3 conspicuo lls shift fa\'~u ring govern· 
mental companies as the organisationa l modd for Siatc enterpri ses was in 
evidence . However, a trt:nd favouring sta tutory corporations is again vis ible. 
The Adm inistrati ve .Refon ns COJnmission in 1967 recommended s t~Hutory 

corporat ion:) as a mock for org:.Uli sing governmental commerc ial activit it!s. 
It is a lso in confo rmity with (he pro visio ns of the Constitution because Ar­
tide 19(6) prov ide, for " the carry ing on by the ,Slate 'or by a corporJlion 
owned or controlled by the State, of any trade. business, industry or ~c rv i cc, 
whether to the cxdusion, complete or partial, of citizens or o!herwise" . Ho v.--
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t.:. \ a . \\'it h Ill..: IlL'\\ Ill)lh:) u f 'free market CCOlldlllY ' th .. : 10k of th t.:. go vern ­
ment In cC(lllomi .. : fi(':!d through public corpor.ltllJll i" t1JUnJ h1 diminis h. 

f{t:l:itj , 'c I1l crits and d l' lll l' ri l~ of Ya rio lls o r ga nisat ion a l forms of pu bli(' 
l' nt l'rpris('s 

St,Hl llllry publ!..: ,,:urpurations and govt.:.rnmcnt cO lllp,:nies al'"';! preferred 
10 (k'pJ rl melll:l1 org~llls:ttl,-) n s because th ey ubviil te IhL' :n..: re:J, se in go\crn ..... 
men I dq):lltmcl1ls :.Jnd the proiifcF;J li o n of civil scr\·~tnts. Organ i s~ tiona l 
'(llIO IlO! I1 Y o r puhlic ("()rpor:tlions and go\crnmcnwl compan ies result s in a 
decline: u f po liti cal intt'ricr~nce . dela)' and r~d - t i.lpi5m \\h ieh may be. rampant 
in hure:l ucr31ic dcpart l1l t'll tal organ isat iclOs. Government derartments also 
lack initiati\"~ and push \\hich is Ilccess:try for the succe5S of any commercia l 
:!.ctivity. Fin;ulci,:] au tonomy, fh.: xibil ity and commercia l accou ntab ility an; 
abo nul within the ~~sy 1t'3ch (If a dep3rtment~11 organis.:nion. 

In some si tu:tl il..1ns govcrnmt.:.nr cUl1lp:lnics as a modi,: o f o rgani s ~J.tio n of 
an activit), IS preferred 10 ~(atulory ("orpor~tion~ fur cUI11?.:m ics obviate the 
ncccssIIY of rush1!lg in ;1 kgisli.s tivc measure e\ t'1')' time ~\ corporatio n is to 
be t:st:lhlishccl. In Ci.be (.If companies. :t grc3tcr :1l1lount of tlexibility in action 
i~ poss ible. as the ~:rt!l .. :!es o( assoc ia ti on o f the comp;:my t:an be ca s ily 
amended . Co rn p:mies ~Ibo make colb.bora lion and capital p:!.ftic ip3tion m orc 

SlallHl 'ry corpor:: tivns h ~l\'c definite aJ\'3 nt~lges O\'cr olher fo rm s o f or­
ganis3!i,)]ls due to the ir 3utonom y, finan ci ::Il and lTlanagerial , freedo m of 
:lct i0 1l and c0 Il1111cr(,;,11 ac,-'ountab il ity . 

. HO\~ ever, no con"i:.tcil t pattern is vi s ible in the choice of the government 
frl)n1 the;;;e th ree forn:s of (Jrg31~i sa tion s. The Ibihvays :ind Pos ts and T elc­
gr3phs systems :1fC rUll through dcp3rtrnc- l1 tal org:lni~alion, airw3y S are 
1l\ ~!Il :l gcd through a ~lat ll\l)ry ..:o rp ~ )r:Hion and Siale tr ildi ng is organised 
li1 rvugh a gO\'crrllllt'nt cnm p:! ny. 

Out of th~se thrct: forms of o rga!lisJt lons through which goycrnm e nt .11 
futlc ti, )ll s ar~ e'xercised. departme nta l organ i s~tt lOn docs not present much 
kg 31 (hfi"icu lt y a'\ ](: g,\ld~ status of tl1 ~ o rg3tlis:lti{Jll, rights ot' tilt..: employees 
and hahilitics of Ihe guvelnmcnt b~(':tuse th~ 'e l1lployces uf such an organi · 
s:ni oll .lIe go\'e rn rncnl !>ervafli S and the State is liabk for cont racts and IOrts 
H .. ' t l1(: C.\It..:1ll bid Juwn und~ r Alticks '299 and 300 of [it t: Cunsti tut ion. Thi s 
ch:qne r, Iherefure. m:li nly d(.'~ls with tht: o tha two forms l}f organ isatio ns: 

I, St:ltll io ry Pu blic COFpora ti0 J1s. 

'1 Cill\ c. rnrncnt Comp:lIlics. 

(. \ ) STAT UTUHY I'UIJLl C COHI'OI{AT!O:\S 

In lh~ LJS:\. il iii an age of inde:pcndcnt adrninislr3t i\'c <H!C IKics, regu­
la to ry llr b I..'IlC !":ll· t Or y . but in Indi:J. tile growth IS h:tlting'"" bC":JlI SC ;he 
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government does not want to surrender any of its pow"ers, especially regu­
latory. to any independen t agency and lose the definite pol itical advanlagc 
it possesses. 

Independent statuto ry agencies discharging governmental functions pose 
a const itut ional proJ:> lc m also. In India, one of the bases of the Consti tu tion 
is ministerial responsibility to Parliament which in its turn is respons ible to 
the people. The independent agencies discharging governmental functions 
may appear to run counter to thi s basic norm of a democratic Constitution. 
But the control which Parliament exercises over such agencies in India makes 
them responsible and rcsponsi ve. 

(1) Chief characteristics 

A statutory publi c corporation may be defined as an agency created by 
an Act of legi slature . operating a service 011 behalf of the government, but 
as an independent l ega~ enti ty with funds of its own and largely autonomous 
in management. 

Because ;t public corporation is a hybrid organisation combi ning features 
of a government department and a business company. it is diffic lIiI to lay 
down its ba~i c charac terist ics with exactitude. However. the fo llowing points 
may be noted : 

I. Statutory corporation is a creature of a sta tute whi ch lays down its 
rights. duties and obligations. Therefore. a corporation can have those ri ghts 
and exerc ise those functions only which are amhorised by the statute either 
expressly or by necessary implicat ion, provided it is not expressly prohibited . 
Ac tions of a corpo rati on outside the authorised area o f operation are ultra 
vires and can not bind the corporation. Such 'ultra vires acts canTlot be ratified 
and the doctr ines of estoppel or acquiescence do not apply in such cases. 

2. It has a separate legal entity and. therefore. can sue or be sued in its 
corporate name. It can ho ld and dispose of property by such name. 

3. Depcnding on the provi sions of the statute of its creation a corporation 
is largely autonomous in finance and management. It has funds of its own. 

4. It operates an act ivity on behalf of the government \\'h ich may be 
regulatory, bene factory, commercial or develo pmental. 

5. The statute may delegate rule-maki ng power to a corporation; such 
rules and regulations are binding if they are within the au tho rity, made in 
the manner la id down by the statute and do not vi o late any provision of the 
Constitution. 

6. A statutory corpora tion is a 'State' withi n the definitio n of the term 
in Art icle 12 of the Constitution, and therefore, is subject to the writ juris­
diction of the Supreme Court and High Courts under Articles 32 and 226 
of the Const ituti on. (. 

':i' 
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The log ical dt:d;JCtlo n fro m t hi~ . therefore, is that fu ndame ntal rights 
CHI ..... ' L'1:1i med ag~lins t J COrptX;l1l 0 n.! \hnd:lI11u:- would "Iso li e agains t the 
L",l lpll ra tl0 n 10 c.nforcl.." ;1 ~l:'I ltl J(\I')' ('If public dUlY. 

Whclha (lther poh lic ullcit-nak ings ~llc h ;lS go\'ernment companies ;lI1d 

rcgi~tered bodies arc 'Slmc' or nOI within !hc meaning of Artic le 12 would 
dCi'cild ('In the <1ucs tion whcth er they :lfC '3 1;,c ncy or ins trumenta lit y' of the­
Stall:. If Co public undertak ing. is ;!n age nc y or instru mentality of the SWle 
thell H wil l he a 'S tatt.:-' under Article 12 ami hence writ j uri sdiction of the 
CCll\11 ~hal1 be cxtell . ~c: d It") it. Prj\':,! !':' cN pnr<1l ions ~r(" nnt ''state' withLn the 
s\,x 'p': of Artic le I~, hcn .... ·l: :-!rt..: nn l \ ~ .~ hln the gra\'it,1t ionai orbi t of the writ 
j\:ri~ctict i o n of th e COlli is. Thert.:. seem..; to be no H~ason for slich an cxemption 
e~pe(i,d ! y \\hcn it i~ a CJut.:-~ t ion (If Iht: cnforccmerlt of fund amental rights. 

7. 1 fo\\"c'I,."cr, .~ corpor.lti on is not a c i t, z~ n within the mean ing of Pari 
II of the Co nstitution, and there fore, is outside the purvic\\' of lhe C it izenship 
:\cl. 1955 which Jays down in SL:ction '2 that the word 'person' shall not 
lIlCh:ct.:. any company , :1 <.;~o..: iJ.[ io[l o r budy of perso ns whether incorporaled 
or no!. On ihis b:l sis, wilcthl2' f :t ~1J.lUtory corporat ion c:m claim fundamental 
ri ghts gi\'en 111 Article I C; which arc- J\ailab lc only to a citizen is a curious 
question. The law in this behalf is in J. nebu lo us state. In State Tradin ,£: 
Corporation of India Ltd. v. CT02 and Tnra Engineering and ' f.ocomoril'c 
Co. Ltd. \'. Statt7 of Bihar~ . the Supreme Coun held th <1t a corpor9-tion was 
not a ci lizcn withi n Ihe comprehension of ArlicJc 19 <1nd, Ihcrefore, could 

not cllrnpbin of dcniJ.I of fund:unental freed oms guaranteed by Article 19 
to a citizen. However, ~ differen t nOiC was struck in R.C. Cooper v. Unioll 
oj I lIlii" .!, when the Su:-- "' lC Coun hel tl to :lI jurisdic tion of the coun cannot 
he d~n !e d \\hcn hy Ihe Stolt e ~I c ti () n thl.! right o f the individual shareholder 
is imp;li red, if th at act i\1 ii impairs th e right of the company as well. In thi ~ 

GISt ', the C oun entertained th~ petLti u lI under Anicle :;2 of the Constitut ion 
ilt lh~ inst:l11ce of :1 directo r and shareholde r of a company <lnd gran ted relief. 
These IWO cnnflicting trends wae no ticed by the Coun in BCIII/cll Colcman 
and Cn. v. Union oj lndill'i. Keep i1l g. Ihest..":· cii\'('rge nt trends in view the 
Ili bhcs! Bench in Delhi Cloth mI(l General Mills Co. Ltd. v. Union of Illdia6, 
1<\ \' (\Ui '-:ci the trend ill the dlrec!i , ' ·1 o f holdi ng th31 i n (he m3t!cr of fllndamcn· 
t,1I frecuo11l guaranteed by Art iL k I C), the company cJ.n m"liniain a petition 
for the rC:lson Ih3t the ri ghts of a sh:!.reholder 2nd th e company which the 

1. RajmrlwJI Sr'l!~ Flt"Ctril"ir.v HNm/ \'. M flhllr l lr.l , AIR 1967 SC 1857. R.D. SIIt'lIy v. 
h!It'fIIQllnntlll\ uf'nrls A.lllllnriIY. ( 1979) :i sec .1 8') AIR 11)7? SC 1628. 

2. AIR 1%3 SC lSI!. 
3. AIR 1965 SC 40. 
4 (1970) I ~LC 2·1S: AIR 19,0 SC 56.l . 
5 (1972) :! sec 7SS: i\ 1R 1973 SC t 06 
6 ( ) QS.'\) -1 sec \ M: AIR I C~:; sC 9.'\7. 
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shareholders have formed are rather coextensive and the den ial to. One of the 
fundamental freedom' would be de ni al to the other. Thi, case arose out of 
a group o f writ petition, under Article 32 and appeal ' by special leave c hal ­
leng ing the con, titutional validity o f Rule 3-A of the Companies (Acceptance 
of Deposits) Rules , 1975. Overruling the preliminary objection that the pe_ 
titio ns are not maintainable because the incorporated company not being a 
cit izen is not entitled to cl aim the fundamental right under Article 19(1 )(g) 
the Highes t Dench admitlcd the petitions. Beneath th is controversy whc.thcr 
a company can clai m the funda mental ri ghts under Anicle 19 lies the unen­
ding battle between the forces uf publ ic control and the indiv idual economic 
freedom and, therefore. the law must ho ld the balance even to protect the 
econom ic heal th of the society. There is no controversy that a statutory COT­

poration can clai m the benefit of Articles 14 and 16 of the Constitutio n. It 
is significant 10 note that the Lav.: Commission of India in its IOI st Report 
has recommended an amendment to the Constitution for making fundamental 
ri ghts under Article 19(1)({I) available to those corpora tions and other ent ities 
which are nol regarded as natural persons provided thc), arc engaged in 
communicat ion bm:incs~, 

8. A public undertaking is subject to Article 14 of the Consti tutio n and 
thus not cntitled to deny to any person equality ~y its treatment. Quashing 
lhe diffe rential rev ised tariff rate laid dow n by the Orissa Stilte E lcC I~ i c ity 

Board in K(lrlik Ellterprise v, 05£8", the court rukd that the Board is to 
so adj ust its treatment that ultimately no inequ ality resulted . 

9 . \Vi thollt the statutory imm unity, the activities of a corporat io n are 
liable to tax. It is considered an 'assessee' . under the Income Tax Act and 
a 'deale r' under the Sales Tax Act. 

10. S tatutory corporations can not enjoy the privilege of the government 
.to \vithhold documents. Though there is no decision of the court o n this 
point, yet there seems to be no ratio nale in extending the privilege o f the 
government to a corporatio n wh ich by a nd large under takes regulatory or 
benefac tory or commercial fun ctio ns. 

11. Public enterprises arc ow ned by the people and the persons who 
manage them are accountable to the people. In order [0 enforce this principle 

- . of accountability, the Supreme Court has broadened the doctrine of locus 
standi . Therefore, if the sale of the property of any public corpora tio n is 
' unjust, unfai r and mala fi de' the work ers shall have ri gh t to challenge it 
under Article 32 or 226 of the Constitutio n.s In Fertilizu Corporation Kam­
gar Ullion v. UlIiOlI of /ndia9, the Hig hest Bench was faced with the ques tio n 

7. AIR 19800ti 3. 
8. M .P . Ja in: CHASC1~C fACE 01-' AD:"U S ISTRATI VE LAW IN I NOlA "'~D ABROAO, (1982), pro 

, 37. 38.· 

9. (t981) t see 568, AIR 1981 SC 3" . . , .. ' ' .. 
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whether the labWlf unIOn of th e Fert i li zer CorporatIOn had locus stand i to 
chall enge th e sale of old plilnt s by the corporal inn. Though the Supreme 
Court di sm issed the Pt.'[il io n becau se· it fou nd nothIng \\[I lng \:il h the sa le 
o f o ld machinery ye t r.ru~cicnillg the doctrine o f locus sl~ndi . the Chief Jus­
tice obsc.r\"l:d: "Hut. in all <lppropriate ca se, it may become necessary in th e 
ch anging awareness of lega l ri ghts Clnd soc ia l oblig;lIions to take a broader _ 
\,; ew of th e ques tion of IOC ll S ~ta n d i to initi ate a proceedi ng. be it under 
Arti cle 226 or und.: r :\rtic!c 32 of the Constitut ion. If publi c p roperty is 
Jissipa'ted , it would requ ire a s tron g rtrgum enl to COI1\ ince the court that 
reprcsl.:n tati\,c scgmcn!s of the public or 3{ least .a sec tion of the pu blic wh ich 
is d irec tly interested and aCfcc lcd \vQu ld have Jl(l ri ght to complain of the 
in frac tioll o f public duties and obli g2 ti ons ." IO 

12. Co nt inu ing the ir effo rl s o f bro adt!ning the hor i7.ons of socia li sm in 
India, th e S uprt:Jl1c Court showed g reat sen s iti vity to th e rights o f the workers 

in NariOlwi Textile H'orkers' Union v. P.R. Ramakrishnall l J. In this case the 
questinn before the Cou rt was w he the r the workers of;3. company have a 
right to p:tnicipate In the wind ing -up · proceed ings before a court o f la\v? 
Curiolls ly enough. the Ind ian Co mpani es Act. 1956 though it p rov ides th at 
a winding-up order ~hJ!! be deemed to be a notice of dischi.t rge to the em­
p! J)'ecs o f the comp.1ny yet it docs n O:t g ive workers a right 10 participate 
in the winding-up proceedings unless they fall within the ca tegor ies of credi ­
tors or contributories. The decision of the H ighest llenc h in thi s area of hi gh 
so.:io-economic \·isibility gr;l ntcd wn rke rs the right to :lppcar no t on ly a t the 
hearin g o f the winding·up proceedi ngs but also to appear and be heard both 
before th t:: winding-up petition is admitted :!nd an order for ad verlisement is 
milde. T he \\·orkers were funher a!lo wed ent itlemcnt to prefer ;In appeal and 
co nt~nd th ,lt nn winding- up o rder should ha\·c been made by the Co mpany 
Judge, inc luding the right to be heard in the Inatlcr o f the appoi nt men t of a 
pro\· ision:d liquidator. l~ The IH:1jority dcc·ision is based on the ground th at 
the comp2ny dOC5 not h~lnng h' the rro~'· · ic tl'l· s ;llone, it equa ll y belongs to 
the worke rs who contribute their labour to it. henet! they arc equa l partners. 
The Co urt further re aso!").cd that n O v:11id winding-up proceeding ca n take 
pbcc unless the workers 3rc g i\·en an nppoitunity to be heard hecallse it is 
g\ling to cost workcrs thei r \·cry mc~ns of li\·clihood .J3 However, Ve nkata­
r3llliah , J. in hi s disst:.lHing opinion 3ss crtcd that the workers have no hand 

10. Falili:r'r Corport!lioT! Kcmsar UniO'1 \' . Ur;irm f~i buiin. ( 19SI) 1 sec 568: A[R [ 981 
SC :U.I. pJ50. 

II. (19S3) 1 sec 220· AIR 19S3 SC 75. 
12. S.·e U. fini: I'rL" ·,',f(:1\; ' 1 Snn:! iJf' l m:.i Ihe' S: lpr,·mt> COllfl . (1983) 4 sec (J ) J . 
13. Pr:r Bhagw:l.ti. J <;cc Snlimw/ Tc"llll~ H'(lfl.ers· L'dmr v. l'.R. Rall10k risllfl (lfl , (19SJ) 1 

sec 2n. 2..1..1 ··11): AI R In:; sc i5. As 30 a stute legal crJft?~rso o he reaches (hI! 
d.:,.: isioll throu gh con~li(Utioll:l1 nund.lh: in A n icle ·13· A ad<.kJ bv Ihe ror"··seC(llld 
Arlll'ndfll('nt, 1976 . . 
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at all in any economic entcrprise. 14 Commenting on this causa celebre. Pro­
fessor Upendra Baxi thought-provokingly writes that "'he minority view 
ignores Marx and the majority view distorts it. Perhaps some day even Ollr 

Justices would learn that even what they call capi tal is nothing but accumu­
lated. frozen and congealed labour"." 

In another pace-setting decision the Supreme Court held that the wages 
of workers have first priority and must be paid before the company paid its 
other liabi lities. Thus, the Court directed Rohtas Industries to sell its stocks 
and pay wages to the workers. Categoricall y rejecting the argument of the 
financial institutions that as thc stocks are pledged with them, so they have 
priority over it. the Court held that no matter banks in law have priority yet 
it could not be disputed that these stocks were the products 'of the hard work 
of the labour wi thout which no stock cou ld have been produced hence it is 
they who must have priori ty, I6 

(2) C lassifica tion of Statutory Public Corporations 

No conventional pattern has been followed in the establishment of statu­
tory corporations. They have grown like mushrooms in the rainy season. 
However, they may b,e classified as follows: 

1. Commercial and Financial : Corporations which carryon a busit'iess 
or d i~(" har ?-e public service on commercial lines. In this category one may 
include the Air India Corporation. Indian Airlines Corporation. Indust rial 
Finance Corporation, Road Transport Corporations, Life Insurance Corpor­
ation, Reserve Bank of India, etc. 

2. Social: This classification includes those corporations wh ich under­
take welfare - ac ti vities of the State. e.g., the Employcc~' State Insurance 
Corporati on. 

3. Commodity: Under thi s c1assification one may include those corpor­
ations which besid es regulation. p rim arily undertake the function of 
development of a commodity. such as the O il and N atural Gas Comm iss ion, 
T::a, Coffee and Si lk Boards. 

4 . Deve!op1fretltal: Developmental corporations arc those which under­
take the developmental work in the co untr y. The Damodar Valley 
Corporation may be c ited as an illustration. T his corporation was established 
under the Damodar Valley Corporation Act. 1948 to control fl oods and 
utilize \va ter 'for irriga tion, power, etc. . 

14. See Na/ional Textile Workers' Unioll v. P.R. Ramakrishnan. (1983) 1 sec 228. 28~: 
AtR 198) SC 75 . 

15. Set! U. Dax.i. op . cit .. pp. 12. 13. 
16. Rolllas Indus/ries v. Workmen. (1987) I see 2 10. 
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Th l" c! a:-.:-. i!! c il tlpn i::. ]101 w;uc lti g ill a nd at \' ar iflu:-, P0 1!H:-. II may {)\·crlap. 

h )r CX;lIllP l..:: , Tea and Cott"l.'e BO,tr(ls m ay be d assd'icd as c{l"lHlhl(li ty. com ­
lll crciJ ! and c.k'sc\op ll"lI:nt ;l:1. 

(~ ) Li ab ility in To rt ::m (l Contracts 

St~t l Lltory corporat ions C;\Il bL ~ULJ for (he to rt s cO!!lmii.t~d by its ser vants 

rro vick d Ihe ::lC[ is w ithin the powers and tht:: purpos·: of Ihe cClrporar io n (ln d 
is stic h th at it \\"ou lll be "~!i":>h t ,~ i f ('fIr'··· :·· · ... I 'l prj\·:tte indi vidua l. 
· r ·h ;~,··: foj"e , th ·.: c()rpor.~t i on Wll~" ! Ill': be..: 1 "' 1:': i f .he ;1 ::: 1 rl/' It:,: S~'. v :>.. ;ll j" 

ullr,1 ,·ire;:;. the p\. )\\ cr., ('If" til:: ~·(..lq\\.II .. til,. t'. I:' ~':':1;' ,1. ... J,; .. : l!i ••. kr no 

c ir(,llrnSl;-l ncc'> have :l\t1 hori:-.ed it~ s.;r\':tnts to ("onun:t il. II (lwcvcr. the servant 
would he pe rso na!! y liable f OI" ,ueh ullrn v ire s ac ts, The au tho ri ty emanating 
f rom the c{'I rp(l ration c:mnOI be implied if the act is outside the authori ty of 
! h~ cl lrpo;·.t!i on. T he c\h.::.n: 01 11<lhiiny qf the corporC1tio[l f or the torts corn­
min cd by Its sc r v:l Jll~ \\ in he the S:HllC .as tha i u f a priv:lte person unless 
l" lh·lIl11 :-.c ril'oL·d hy t!t ~~ ~ t allltL". T he qatutc may exc lude li3bi llly for J.c ts done 
hy i I, ~ ..... rv: ln h III ~()od f aith under the ACI or it III;)!, hmit the hJhi lllY 10 

1':ly ( ol l1pen;-"<lIIOn f!01l1 till.: C"ll:-poratc fund f(lr th ..... \.l r h l"lllnlllillt~ d hy ih 

:-;l'r\':l nt ~. 

In ;L \l l1 iq u~ e xcrci"ic {'If substCl llli vc judic ial ac tiv ism th e .s upre me Court 
in M .e. M elt ta \ ', U nioll (If /lulia I 7

, hdd th<lt the c\cepti nns to the rule o f 
~lr i <..:t hahihty as laid clown in i\'.,/(lluis y, Fletcher" dn nOI apply tu I ndl :tn 

situations and he nce the iI :tbiluics of indus tr ies engaged in hazardous or 
dang~ ro ll s ;:h.: ti\·it ics is absol utc c\'c n whe n the inj ury occurs Qn account of 
an ; I\, .. ~i<..knl in stre h a:.:ti\·rtit.::-. . The ru le 0f Ry{wuls v. Flt: tclrcr !9 laid down 
:t pi m...:irk of liability th:\t if .1 per::.o n who b rings on (\) his I::t nd and collec ls 
.:lnd h.\~cr.'> a nyth ing likely w dn h.\l"tH a !lc.i slI ch th ing escapes and does dam­
age to :tnnt hcl". he is Ii ~blc 1O (o rnpcns:l te for thc dam :lgc C.:lllSi~d. Howc'l."c r. 
this rule d l )!..·' nPl :1 p p l ~ to th i ng~ \\'h ich C.:'; ClpC c ither due t{'l C\ n :>..c t of God 
(;Iccidl' IH) (lr ;111 acl of a st ranger ( ~:lbo t ,lge) . The St1pr;~ m..:: ("0Uri em phasised 
',1,11 (hi:- e:<c~p ti (' !1 h~ , nil ;l pp!ic;l:[inn in :l pr:::;SClit- (:".\ i l ;~; ll~ -indll'trial i ,ed 

:-'fH.: i ~I~' ;mel i ll ('nll:-.is[ cnc~~ wnh th e cl.Il1sii [ lllioll:l 1 normc; in I nd i :l, r hus mak­
\ 11~ th..::. l uk (If strict h.!bll1ty all'~llluti..."!Y :-Ir i(' ( thl"' coml observed th<l t an 
t: l1t crpr i ~c \\" hlc l1 ie' e ng.!g..::d in h . l z:trd~Hls ( I I" inherent ly d:Hlgcrous industry 
(1\\"::5 an absn lutc l iabi ll t) [0 the com mun i!) ' to cond ll ~t liS affairs wilh the 

h ighl~s t st:wd.l rlb of ~dft:l} :llId il) comp.:n ... :l!c if h:lrI ll i ., clU"cd 10 anyone 
clue tu an acc icknt. 

In $t1ch CI ~CS o f cornpt-:f1s:tIIOI1, it i s \'c ry n:Hural for the indus try (0 
plc.lll fin.llh::i:1i inCap;ll'tty III p. ly cumrcl~ s; lIinns. Comm(.·llt l ll g on this att itude 

17. ( I'H7 ) 1 ~C(' y)5 
tS ( l S6S) LR J ilL :"1:->0 
It) . Ihicl 
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the co urt held that if the enterprise is permitted to carry o n hazardous or 
inherently dangerous ac ti vity for profit. the law must presume that such per­
miss ion is condit ional on the enterpri se absorbing the cost or any accident 
as an appfopriate item of overheads_ However. balancing private and public 
rights in such cases, the co urt observed that the measure of compensation 
must be correlated to the magnitude and capacity of the enterprise because 
such compensati on must have a de terrent effect. It may be recalled that in 
this case oleum gas had escaped from Shriram Chemical and Fertili zer Com­
pany, Delhi cau sing injury to people. 

Yet in another pace-setting judg ment, the Supreme Coun o rdered the 
prosecution of [he Chnirman and eight directors of the Modi Indu stries for 
discharging highly noxious and polluted trade amuents from Modi Distillery 
into the Kali rh'c r and thus set an important precedent on th e questio n of 
li ability o f industry for pollutio n. In thi s case U.P. Pollution Board had 
sought to prosecute Modi Industries. Though th e lower co urt had granted 
prosecutions yet the All ahabad Hi gh Court rever~ed the decis ion o n the tech­
ni cal ground that only the Distill e ry Unit is to be prosecuted and not the 
indu strial group. Reversing the decisio n, the Supreme Co urt staled that every 
person who at the time of the commission o f the offence was in charge of 
and responsible to the company for the co nduct of the business of the com­
pany as well as company itself sh all be deemed to be guilty of the offence 
and shall be liable to be prosecuted . The import of the judgment is that the 
directors and also the parent company in such instances cannot escape lia­
bility for the actions of its subsidiaries.20 

A co rporation can suc for the torts committed by any person against it. 
It can maintain an action for libel or slander if it adversely affects its busi­
ncss.21 Ho wever. it cannot sue for torts which arc personal in ni..lture, like 
assault or personal defamati on. 

Statutory corporations can also incur c riminal li ability. Corporatio ns 
have been held to be liable for offences committed by its servants who are 
the organs of th e corporation.22 The liability even extends to offences jn­
volving mens rea, such as libel23, fraud~-i and public nui sancc2.5. Howc,·er. 
since it possesses only a corporate identity it cannO{ be puni shed with death 
or imprisonment. It naturally fo llows that a corporation can not be fo und 
guilty of an offence for which ' the prescribed puni shment is death o r im-

20. For full det.1il s see IlIdia ~ Expres~. Chandigarh. August 10. 1987. p. 6. 
21. South limon Coal Co. v. Nort/r·Easlern News AHn. LJd .• (1 891) 1 Qll 133: (1891 ·94) 

All ER 548. 
22. R. v. f CR Hall/age Ltd .• (I9¥) 1 All ER 691. 
23. Triplt!x Safety Glass Co. v. Lanugaye Stift!ty Glass LId., (1939) 2 All ER 613 . 
2-'. SOIIlI,l/ettoll Coal Co. v. North ·E(JS(an News Assll. Lrd .• (1891) 1 Qil 133: (1891 ·9-') 

All ER 548. . . 

25 . DPP v, Great North Englmld Rly. , 9 QB 315. 
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pri "nnlllt.: lIl. ,\ corror:lt ioll can ;d ~(l nnl be found gui hy of offellce;; ;\' h id~ 
can he <:ulIlmittcd by natural rcr~on s alone, c.g., bignmy. 

A corpor:1.lil)J) Gin cnler in\{) ;\ COl1trnc t Jnd can sue or be sued fo r the 
brl:Jcil thereoL I Io\vcvcr. any cO J1\r ~c t made by it tM.;yond i l~ powers is void 
and the corpo filli o ll inc urs no liabi lity. A corpo ration cannot dives t itself of 
its sl<ltulory po wers or fetter i tst:lf i n the exe rc ise of such po\\'cr by entering 
into a contril cL It ca nnot also fcHe r it s. free exerci se o f di scre tion by :lily 
con lr.~~ t. 

' \ h:.: fL'qu ircmenls o f a valid govc.rnmcn l con tract as l ai d down ii! Artic le 
299 o f the Constitution do not apply to corporat io n cOll tra c l ~. I lowevcr. if 
any requ irement for a valid contract h"s bee n laid down by the ru les of the 
corporatio n or the s tatute , it m ust be c.omp lied w ith . 

The r~qui re ment of two months' notice as la id d own under Secti on 80 
o f the C iv il P roced ure Code before filing a suit aga inst the government docs 
not apply to sta tutory corporations. 

( ~ ) Stat us of th e E m ployee, 

Th~ empl oyees of the corporation art.; appointed by the corporat ion. 
TIl ":lr lerms J lld conditions o f se rvice ;"Irc regu lated by thc rules and regula · 
lion.:. framed by the corporation , though in some cases a corporation may 
adopt the rul es which go\ern the se rvice of gove rn ment" servants. Therefore. 
employees of the corporation arc !I0 1 govcrn ment se rvants and consequent ly 
no t enti tled 1O the protec ti on o f Articl e 311 o r the Constitution.::!6 Neverthc­
ir.::: S5 occausc the protection of PMt II I o f the Cons titu tio n applics to such 
t':mr\(l:,CCS , there fore, the disti.ncli (\n sought to he drawn be tween the pro· 
tccti ol1 of Art icle 31 1 and PMt III ha';. no signi fi cance. The fact r~rna i ns th ~H 
the employ ment in publi c scct0r has !;ro\~ 11 to vas t dim e. ns io ns and employees 
of the public sec tor o ften di:::.ch:1rgc onerous dut ies as c iv il servants and 
raniclp:ltC in act ivi ties vital to <1 country ' s economy. It is , therefore, r ight 
th:l: th~ integr ity and ind..:pcndcnce (If Ihose employed in the publ i ~ sector 
bt; se..:ured :1S much <1 ') th e ind';~1~'ndcncc ,m el inregr ity 01' ci vil sl'!"\,ants.:n 

Ho wever, \\ hac the undertak ing i 'i no t <In independe nt sta tuto ry il ll th· 
o rit)' but merely <l limb of th e government, its employees woul d be 
governmen t cmrloyee.s . Thus, in Jl/S\',"all: Sillgh Yo UlJion of I l1dia:'8, the 
Supreme Court ruied that the perso ns er::;' loyed by the BI.?:ls Cons tructio n 
Board ;"\rc gCl\"crnmcnr SCfV:lnts entitled l(1 the pro tection pf Article 311. 

If the employee of a corporativn is subject to the con tro l o f the gOY · 

crnmcnt by \\:ly of appointment Jnd removal. he will he deemed to be 
holdmg an 'o ffice o f profit" under the p,o\·crnrneni as to illcu r di~3bility under 

26 S L t\ gr. rwaf v . C .. H., iliIJdll i ~'lll S!l'd I.rd . (1970 ) I sec 177: AIR 1970 SC 1150. 
1-' :\ L ":a{m ,. Pn'j .·/o r (1m! Equil'l/JO:/ Corl'll. (lC)S") 3 sec ~Q5 : AIR Ic)S .! SC 361. 
2:{ (11}7?1 01 sec "JO AIR ]I}SO SC 115 . 
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Article 102 or 191 of the Constitution and cannot be a Member of Parliament 
or the legislature. But in Olher cases where the services arc not so regulated , 
an employee of the corporation will nOt be deemed to be holding an 'office 
of profit' .~9 

Being subject to the provisions of the sta tute and the ru les and regula­
tions framed thereunder, an employee of a corporation docs not enjoy a 
·status'. His services arc purely contrac tual. Therefore, if an employee of a 
corporation has been wrongfully dismissed, he cannot claim reinstatement 
but damages only.Jo 

However. in Sukhdev Singh v. Bhagarram31• the Supreme Coun held 
that statutory regulations passed by statutory corporations give its employees 
a statu lOry status. An ordinary individual in a case of master and servant 
relationship enforces breach of contraclUal terms by damages because per­
sonal services are not capable of enforcement. In case of statutory bodies 
there is no personal e lement whatsoever because of the.impersona l character 
of statutory bodies. 

The employees of public corporations have also been a llowed the benefit 
of industrial laws, especially in the case of wage fixation .32 

Are the employees of a corporation 'public servants' w ithin the meaning 
of Sectio n 21 of the Indian Penal Code? The law is not clear on the poi nt. 
However, the definition is wide enough to cover the employees of a statutory 
corporation . Sometimes the statute itself may co nfer the status of 'public 
servants' on its employees.33 In a questionable ruling the Supreme Court 
held that a member of the Indian Administrative Service, whose services are 
placed at the disposal of the ·Super Bazaar, a cooperapve store, is no t a 
Jlublic servant within the meaning of Section 2 1(2), Indi an Penal Code for 
the pupases of Section 197 of the Criminal Procedure Code. Accordingly, 
the store as well as the manager thereof can be prosecuted under the Preven­
tion of Food Adulteration Act, 1954 without the sanction of the Central 
Govemment. The ruling becomes questionable because even in view of the 
fact that the government holds more than 97 per cent 'shares in the Super 
Bazaar and holds power to appoin t and remove administrative staff, the court 
held that Super Bazaar is not the "instrumentality of the State" .34 Even if 
the statute creating public corporations confers on its employees the status 

29. Bibllllti 811u511al1 GIlosh v. Damodar Vallq Corp/I., AIR 1953 Cal 581. 
30. Indiall AirJin~s CorptL v. SukJldeo Raj, (1911) 2 sec 192: AIR 1971 se 1828. 
31. (1975) I see 421: AIR 1975 se 1331. 
32. Jljndusloll AII/ibio/ics Ltd. v. Worklll t'lI, AIR 1961 SC 948. 
33. Section '56. Oamodar V'alley Corpn. Act. 1948 . 
3~. SS Dllanoa \, .. Municipal Crop/I. ·of p i ll!;, (1981) 3 sec 431: AIR '1981 SC 1395. Su 

) " ~Iso M.P. Jain : Admi/liSfrati\l~ Law, XVII ASIL (1981) 528. This decision is not 
consistent with Ajay Hasia v. Khalid Mujib. (1981) 1 sec 722: AIR 1981 SC 487. 
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of rub1H.: ~{,:J \ .lIltS Ih..: y l'a JJIl ~ ll acquif~ the SI:l1l1~ of ci':!! ~" r \" IIllS. It abo 
m:lKcs no cl i IY~r~n .:.:: if s,uc.: h corpo rat io ns :tdopt th~ Fumi:trnc nt:ti R. ulc~ t() 
gO\'l~ rn th t; sef \'ice cO:ldJtions 01 its. t.: m ployt.:c: s. 

(5 ) Cont ro l uf SWltltory Co r po r a t io ns 

Since s ta tutory corp~l ra { i o n :-. d i s-c harge p ublic fun,:u lm:. :\ld USt: pu bl ic 
motley a..; capiu l, !h~ n":l:c! for public con trol ('I \ 'Cf the (ullctioning (c • 

curpora ti ons CcHlll\'t b..' O\'t:fe m phas, iscd . Such conrr0! : ,.!: b..: t:).. c f ..:i s.::d 
throu gh IJa rklnlCot. gll\\: rnmc nt and the court. ' 

I. Pa rl ia m C' nt ,try Con t ro l 

!):trliam.:nt:lry ( ....... n!ll,l i:-. i !llplj~J in st=ltutOfY cnrpur:l!io n::. as they o\':~ 

th~ il o rig in ,Uh ! c~ ... nti!lUl'd e xi s te nce to a s tatute p:\s~cd by Parl iame nt. The re­
(Ult: , ill ti! i.!! c\)fllln\ is t:\c'I\:i~t",d ;ll the t illlt: when Ih\; Bill pJOpos ing Iht: 
crt:;\ liu ll n t" a st.ttu!, \) r~ corpo f011 i\Hl I:. illlrodul'ed fur discth:.ion i n th e 1IoUSI;! , 
i'. \('lllbcrs C,l n d ISl'U:-.:-. t:\'l:ry org:ln is:lt ional. li n:lm:i al :Ind func l ion:!! ~ 5pl;!..:t 

,If [ile COl pOrJ ( illll 

j\ k llllll':':-' .. :'HI dl"I..'lh'i th c: fllll.:lio ni llg li t c\lrp,Jr:HHllh by a:-.king. ques· 
l inn s , nh)v i n i~ r~ ,"ul ul i\\ Jl-"; :lnci motio ns in (h e l hlu ::.e, In II1IS mann~r , 

jJ :llkllll~ n t l; 1l 'llre:. pubh~' accoun :abi l ity of the curpor:lliollS, 

P:lr\ia me ill :t ry romrd l may a lso be cxc r~ i scd through the te.:: hni que of 
·lay ing', SOl1h:li m t."~, the s tatute ("fc :t1ing a corporatinn may preso,.; ri bt: that 
th~ rules, r~g LlI :ItI U: I S, financ ial :.wtemcnts ,Inci auJ i! report be la id 011 tht: 
lable o f [h,:: I lou, \..' , Thj~ prlH" idcs an o pportunity ror Park.l :11 c£Il h) scrut inize 
the r~Jl h::: l i' lfl in~ Ilf:: 1..'0rp\l[,~ltion, The layi ng of thl' ruk:; .Inc r~gu l a t ion5 m:1 ) 
be subjcl..·[ to c:i th(' r affirm:ui vc or negat i\'1..' re~o l lit i on, The Air Corporat ion:-. 
Ac t p ro\ Ide:. that rules n1ac!c b y the Ce nt ral Go vcrnment sral! he lai d be fo re 
both th ~ H 0U'it.":-i a~ :-;00n ' IS lTI:ly b~ ~ flt: r they arc maJe, 

Ih) \\ (.~\" t:: r, th i:-. .).!~ n.::rit1 cont rol over the fu nction ing of s{;l, tutur) COrp\) f ­

,Il ioil:' ~xl..'lc i :-i('d b:.' Parliam<::l1t i.s !hlt \ 'cry cff~c l i\1.? b~·I..·all:;r.:: eithe r (he 
nlt:!l1bL'fS b..:k I h~ te..:hnica l skill n c~dt:d to scrut inize {he ruh:' s and rt:gub tio n:. 
ff;HlH,'d ~dld fin;\nl..·i:ti :J ll d audIt Statements prepared or they : l r~ ind if(e fen! 
bL .. :; lU";~ cd' the ir prl..'o .. :l..'up:uion with · ~"h.: l! it l .. '~ · i ll the pvpU I:H s.ense of th l.' 
tam , 

T h:.: 11..'.r! :\I1d ('(fedl\'\..· r:lrl iamefH:u') c~)nt rl)l 1:-. ~ ,\t!r(i s eJ thrull~h Com · 
mi tl t:~s l: f 1' : l r li:\lll ~llI. j kfnl l! 196·1. til.:: F:-.t imJIc::-, ('olll lll il!r.: r.: ~lI1d the P ublil' 
: \ I..'(nU fHS C{J lll ll1ill~t: \~l'[r.: ck1 ing l ilt: \ \IX\-.. o f ~l..' r lllillbln g the ftl n~ ( iun ing l) ~ ' 

L'll rpl)ratinns , But in !1)6~1 , un the I"CI.'umlll t nJ.l t il)1l o f ttlL' ~kll\)11 Com mitice, 
,I sl..'p,lr:\I I..· C\lJ l lJll i l!l'l' knn w ll ;IS the COlJllll il1 ~-": on Puuh..:: Um\(; rtaki ngs \\"3~ 

t:subll:-:ilc .. l ( \)l" thi.., pw'jJv:->c , II c\){l:, isls o f 15 mt:mber~, ten fn)m the 1.0:'" 
S:l bh:1 ,IIlJ f l\r.:: (ru lll Ihl..' R:IJya S :1bh :1. A t-.~ illis t t: r C:ln nUl bt: i l s lIl t:m b~r. It 
is a pp ~)int cd for a pt.:riod o f Oll~ YC01 f. It s functions ir,c iu(k I h~ exam ina tio n 
()f r~pDrts :l ll d al..'\..:ou!1tS o f the cOfporations and t h ~ repor t of the Comptrolkr 
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and Auditor-General o n Public Undenakings. It also undenakes the exam­
inJtion of the entire working o f the corporations to find mIL if the affairs of 
the corporations are being conductoo in accordance with the policy o f the 
government and the ru les of commercial accountability. Though the fun c tions 
of the committee arc advisory, yet they go a long way in informing the m ind 
of the members of Parliament and thus making parliamentary control effec­
tive. 

ll. Go\'ernment Control 

In order to ensure th:.1t the affairs of statutory corporations are conducted 
in the bes t interests of society, a general governmemal control over the work· 
ing o( the corporations is highly desirable. However, general control does 
not mean governmental interference in the day- la-day working of the cor· 
porations, which is highly .destructi ve of the idea of autonomy necessary for 
the success of any commercial or service underlaking. The governmental 
control is not uni'form o r in any se t pattern over all s talUtory corporations. 
The nature and the extent of control depends on the provisions of the s tatute 
creating the corporations. However, the techniques of control may take any 
of the following shapes or a combination of these. 

1. Power of dissolution, removal and appoillflflem 

The statute creating the ~orporation may provide for the appointment 
and removal by the government of the authority managing the affairs of the 
corporation . The Reserve Bank of India Act lays down that the Governor 
of the Bank shall be appointed by the government and may be removed b y 
them . 

Go ing a step further, the s tatute may also provide that the government 
shall have Ihe power to di ssolve the corporation. The Tea Board Ac t and 
Coffee Board Act contain such a provision. Thi s gives ample power to the 
government to ensure that the corporation functions :lccording to the policy 
o f the government and in the best interests of the society. 

2. Power (0 issue llirecciolls 

The statute may provide that thl! government shall have the power to 

issue directions .to the corporation. This is done to ensure that ,the affairs of 
the corporation are conducted in accordance with the policy pattern of the 
guvernment. These directions may be specific or general , mandatory Or ·di · 
rectory, depending on the provisions in the statute. The Delhi Transport 
Undertaking Act empowers the government to issue specific directions on 
such matters as wages and tenns and cond itions of service of the employees. 
On the othe r hand , the Tea Board Act makes provisions for .the issuance of 
general directions. but it is obli gatory on ·the Iloard io folloi" them . In ·the 
same manner, Section 34 of the Air Corporations Act authorises the Central 

) . Government to give direc tions to either o f the corporat ions relating to the 
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exerc ise of its func tioIls and the corporations shal l b~ bound tu give effect 
to these di rections. 

The purpose of directi ons as a technique of govcrnmcnr:t1 control can 
prove beneficial o nl y if these directions do serve only as direc tions to the 
corpo ratio n. If the government, through directions. interferes with the day. 
to·day f~lnctionin g of the corporat ion, it would be a self-defeal ing techniq ue . 

3. Power 10 colltrol finances 

Financial control prov ides tedh to the go vernmenta l conlro \ over the 
affa irs of the corporation. Financial contro l may adurn various shapes de­
pending o n the te rm s of the statute. 

Sometimes the whole capital of the corporation may be provjded by Ihe 
government. For example, the lotal capita l of the Life Insurance Corporat ion 
i~ prl)vidcd by thl':. government. Howe ver, a t ti mes. the sta tute may inves t 
the government with the power to contro l capital form:nion, borrow ings and 
ex pendi ture. The sta tute estab lishing Hindustan Stee l Ltd. requires prior ap­
proval of the government in case of increase of capital, red uc tion of capita l 
and consol idation or d ivision of share cap ital. The Damod:u V.:1l1cy Corpor­
ati on Act m akes provi sio n for the approva l of the govcrnm.:nt in case of 
borrow ings and capital in vestment. The Air Corpora tions Act provide:> for 
co'ntro l 'of expend iture by the government. The Act provideS for the prior 
approval o f the governme nt for incurr ing capital expenditure over Rs 15 
lakhs . or for disposing of properlY, right o r p rivi lege e.\cccding Rs 10 bkhs. 
Sec tion 36 of the same Act further requ ires the corporari on to submit to the 
governm ent a statement of their programm~s of dcvelopment and oper~lI ion 
at least three month s before the commencement of the financial year. 

T he statute may funh er provide for audit by the Audi LO r-General or by 
an auditor appointed by the government. The statute may also invest the 
governm ent with the p ower to call for the budget. accounts and annual report 
o f th.: corporati o n. 

:I. POH'e ,' to illsrirule enquiries 

The st<.Hule may empower the government {Q institute I.:nquir ies intO the 
work ing o f the corpomtion under certain c ircumstance5. T his provides su f­
fi c ient deterrent agai nst any dcviation fro m the norms ot' public tUI1(" {ioning. 
The Delhi Transpo rt Undertaking Act inves ts government with such PI)Wc!fS. 

Ill. Jud icia l Control 

As d isc ussed e'lrlia. a statutory corporati on IS a 'State' within the 
meaning of Art icle 12 of the Constitutio n and is. therdur~. subject to Ih~ 
writ jurisd ic tion of th e Supreme Court and the Hi gh CourtS. l 5 A corpor;:tlion 

35. Sec R.D. ShellY v. I fI(crnOliOllni Airpom ' Allllw rit:v . (1979) 3 sec J S9: AIR 1979 SC 
[628. 
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can Slie and be sued like any ordinary pason. It is liable for the torts com ­
mitted by its servants and is also li able for damages in case of breach of 
contrac t. If a corporation is to di scharge a public o r s tatutory duty, mand J. mus 
would lie fo r the enforcement of stic h duty . In COIj}oralioll oj Nagpur v. 
Nagpur Eleenic, U ght & Power Co. 36 , the wri t or mandamus was issued 
against a public ut ili ty undataki ng to co mpel it [0 supply elec tricity to the 
corpo ration. In matte rs of sui t, the s tatu lOry corporation is not ent itled to 
any of the privileges and immunit ies o f the Stall:. Fundamental rights can 
be cla imed against a statutory corporatio n. therefore, in case of a breach of 
fund amental ri ghts, the Supreme Co urt or a Hi gh Coun can exerc ise its 
jurisdictio n whenever ncccss3ry for the e nds of law and justice. Gourts can 
also control the ac tions of the corpora ti o n in cases of lack of jurisdic ti on, 
excess of juri sdic tion and abuse of jurisdic tio n at the instance of any person 
who is adversely affected by sllch ac tio ns. 

In Karlik Ellterprise v. 05£837, the court made a significam observat ion 
which may herald a new era of judic ial contro l of public undertakings. In 
thi s case, the Orissa State Eleclt ic.i.ty Board h ~\d i n c rc ~\ scct electricity rales 
for various c<t tegories of consumers. \Vhil e chal lenging the increased tariff. 
the peti tioners made a unique contention. They argued that the statute casts 
an obligation o n the Board to operate efficiently and economically. thaefore. 
tari ff cannot be enhanced unless the corresponding obliga tions are fu lfilled. 
The coun he ld that "wi thout the co rrespond ing obl igation to act e rfic iently 
and economically, the Board is not inlended to exercise the power to adjust 
its tariff. We cannot a!.:cc::pt a situation where the State or :lny of its in­
stru mentalities would have power witho ut any correlat ive duty to exerc ise 
such po\~ers ..... ". It was made amply clear that if other control mechani sms 
( leg islative and executi ve) fail , the j udicia l comrol has 10 be operati vc. T hi s 
bold judic ial behaviour shall instil a sensc of responsibi li ty.in public under­
tak ings. many of which are not fum:tio ning effic iently and indul ge in a lot 
of wastage.38 

COUrtS have never hesitated in quashin g the a(.: tions of co rporati o ns 
ir found 10 be ill ega l. arbitrary. unrc.1so na ble o r di snirninatory. Eve n in 
th e c ase of g rJIH of Iarg~ss, jo bs , Cdn lra::ts ,~nd issuance of qu ota and 
li ce nces cou rts have hdd th tt! th e co rpora tio ns have to .:l et in accorda nce 
with the prov isions o f law. )!} }\p;In f ro l11 enfo rc ing statuto ry rc::gu\Jtio ns 
and g r~lIlting re lief in case of breach the reof b y invoking the prov isio ns 
o f Articles 14 and 16, th~ courts ha ve declared as unconstitutiona l the 
rules and r~gula.t io n s framed by the corporatio n if iound to be illega l. 

36. AIR 1 95~ Bom 498. 
)7. AIR 19800ri ). 
JS . Id., p. 9. 
39. H.D. SII I·tty v . blft'nhJliorw/ Airp,JrI.Y Al/tlwrily. (1979) 3 sec 489. 
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a rbitrary and unreasonau le . .tu No m a tter the coun i:) not J com pe te nt auth ­
orit\' to cX:.Jminc e ntrepreneu r ia l ac tiviti es but in exercise o f their 
con~t i(U tioflal o bl iga tio n th e CDUns have ne ver hesi ta ted to int l! rfere if 
theft! is a br.:ach o f the bruad parameters of f~lirn css in the administra t ion. 
bo na f ides in act io n , and the fundamen tal rules o f reasonable management 
o f public bus iness. J 1 

IV. Pllt·r ,., C'()lI l rol 

C.1\il St: fV':tlllS. curpo ralions and cOn1j l:ln it:s 411\.' in s{Jum~llta IHic5 u f Inc 

S t ;~t c h ) und~rlilke ' "Jr ious pfugra mrne.s for the bc:nl!fit of the people. T here ­
fore, it is hi ghl y dcsir:lblc that th ese inst rllmcnt~tliti es mU~ 1 respond to th t: 
need and the opini l>O uf the people. It is no dt.:nying the fac t that the indirec t 
rc:-.pon!> ibilit y uf t h~s e rlgent: ies to the public th rough thei r e lective rcpre ~ 

sl..'lItativcs is l1lill gin;!l and supe rfi c ia l, and the d irec t respons ibilit y i!:. 
non~exi s t l' ll t bec:lusc public opinion is uninformed and unorganised . How~ 
eva, cf'fccli vc publit.: contro l ove r th ese agenc ies mJY be exercised th roug h 
the following channels. 

I. M clj'S llI et/in 

Mass media in 'I ny free society no t only renCLtS public o pinion but also 
creates publi c opini on by informat ive and invcsti gative journal ism . Thuc~ 

fo rc, by exposing po li ti cal imerference. b ureaucra ti c red -tapism. corruptio n 
and ineffic iency . mass media c an gu a long way in making these agenc ies 
respond to the need of public interes t. Sometimes a si ngle newspaper l:<1n 
in fl uence public bodies' poli c ies and actio ns by discovering and publish ing 
facts whkh embarrrlss or discredit the government and its agenc ies. In India 
thi s control mccha ni sm is highly \\'c:ak and sterile bcc:ausc te levi s ion and 
r<ld iv Me government dcp~nJ1l c nt s and the press is largely depende nt on the 
go\'crnmcnt fo r fin,lI1c ial assisl:mcc ( in th t.: form of advcni!:.t:mcnts) and news­
prill! and lHher assis ta nce. The approac h of the Ind ian Press is high ly 
s impli sti c and the e ra o f invcs ti g:l tivc journali sm is yet 10 begin . I ns tances 
or use of in fo rmal means to infl ue nce tile press th lOugh quie t phone calls 
and unoffi cia l approach :l1'e also not wan ting, leavi ng as ide the cases of open 
show of Ihrcats. Unda thc5c and vario us o ther cons traint pJrameters . the 
mass mcdi:1 in India has 11 0[ bee n :tblc to estab li sh ib ro le of exerc is ing 
comro l o ver the affai rs o f public bodies in the publi c interest. 

2. ConSUlI/ ttr orgallisaliolls olJd coullciis 

Thes!.! org.lnisatio ns may either be es tablished under a statute o r be o r­
ganised on voluntary bas is in the fOfln of unio ns. I II wes te rn cou nt ries 
cons umers 3rc wcll -infonncd and organ ised , therefore their organisatio ns 
provide an effec livc (heck on the p lann ing, po licies and act ions o f public 

·10. Ct'lIIral IlIlmd Wa/a Tfa,upon Corp" . v . Hrvjo 1\',1111 G'nrISl./Y. (l986) 3 sec 156. 
-41. "'t'r lili~er Cor/Ill. Kalll8(lr UniOIl v. Ulliull uf !tldia , ( 1981) J sec 568 
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bodies. In USA. on various occasions [he corporations had to brin g down 
(he prices oi their commodities becJ,lIse consumer organi sations decided not 
10 purc hase their products . Through sll!.:h organisat ions. co nsumers also 'len · 
tilate their gr ievances anJ make thei r views known to lh t! corporations. In 
England consumer councils have been esrab lishc(i. in the electric ity. gas and 

~ cual industries under a $talluc .41 [n Indi a this co ntrol is most feeble, part ly 
bCt'aU5C the consumer is unvrganised and p~lrI l )' because we have still [0 
learn to work in groups. It is dt!sirable ,hal some pattern of consumer con­
sui!ative machinery must be evolved for every publi c undertaking. 

Tt is hearteni ng to note that the first panel discussion on dis lributive 
t rad~ h1! ld under the auspices of thl! Fede ration of Indian Chambers of Com­
merce and Indu s try . recom me nded th ~ se lling up of an autono mOliS 
o rgani sation, compri s ing rcpn.!scnUl.tives of trade, industry and consumers 
wi th close association of technologists, sc ie nti sts a nd media-men to look 
a ne r the consume rs in the count ry_ T he consensus was that Ind ia needed a 
s trong and broad -based consumer protec tion moveme nt not on ly to effc:c­
[ively combat various malprac ti ces indul get.l in by anti - soci~l elements i;1 
tf:l lk and industry, but also to affirmati vely pro tec t consumers, the ki ngpin 
o f the di stribu tion system. who are the worst vic tims at the hands of a small 
but unscrupulous sec li ,)n o f the community. It is a harsh reJlity that the 
consume r in Ind ia is either t3ken for g rantt!d or is taken for a ride which 
has made. him a real s toic who generall y lends to take things ph ilosophically 
without raisi ng a protest. One of the rl!3S0n5 for this state of affai rs seems 
te be that the consumer movement in India has so far been a private affair 
and [he govcmmc ni machinery was by and large indiffe re nt alld call0u s. 
However, with (he nnnoun c.:e mcnt by thc Centra l Governm ent on August 25, 
1983 for the st:!tting up of a 28-mernbcr Consumcr Protection Counc il wi th 
the avowed aim o f hdping the consumer mOV(!ment in Ind ia, a new era in 
consumer movement is in the o ffi ng. The council is expeclCd to review trade 
pr:lclices and suggest measures (Q c urb the growth of corrurt pfilc ti ces such 
as a<ft1lt~ration. short weighment, blackmarkcting and decept ive and mislead · 
ing ad vertisements . The a>.:tual role pc r;,:c pti ll ll and performJllcc by thi s 
ufii cial body in an arl!:l o f high soc iu -cco nomic visibility is sti ll to be 

... w.Hd lt:d bu t s inc~ th t! government h.ls J1( H invu lved private o rga nisations 
who have alr..::ady contribut cd LO Ih t' grl.lwth of the consume r movement in 
IndiJ, it may d:l1npen the vigour of the lllo\'Clr,cm:l3 For the present adl11ill ~ 

istrat lvc agenc ies establishc:d undc::r Ihe Consum er Protection Act. 19S6 and 
the Monopol ies and RI!Slrictive Trade Pral.:tic:cs Act are the on ly offici;.!i 

·n. Sa Garne r: AO:-'U SISTRAI"IVE. LAW, ( 1963), pp. 266-69. Such bodi::s havt! 31so b;.:n 
('slJ.blishcd und..::r Tran:ip.nl Act. 1962 and Ci"i\ Aviltion (Licensing) Act. 1%0. 

43 . Indian [:CPU!)"!)', Ch . .lIIJig.uh Edn., August 29. 1983. Pr:lf. ~tanubhJi ShJh's Consu ln<:r 
Ed ucation and Research Centre has done e.'{cdlc IH work in (hi:> ar.:a. 

t •. . '. 
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age ncies prov iding contro l over public bod ies in the interes t of the conS Ul llers 

in Jnd iJ. . 

3. In terest represell tation 

In o rder to make public bodies direc tl y respo nsive to the consumas, it 
is desirable thai real consumers of servi(cs and products of these bodies _ • 
IIlUS! h~ ve so me say in th e po licy plann Ing and J.cl ions of such bodies . Theft! · 
fore, ill Britain, Parl iame nt by law requires th:n me mbe rs of CCrlain public 
corpora tions ar~ tn be nomi nate d by Im:;\1 bodies or othe r bodies interested 
in Iht,; worki ng of a partic ular corporation:~~ In 1ndia , the place of 'int~res t 

leprt!sent <.t tJ o ll' as a st rategy to co ntro l publ ic corporat ions is yet 10 be full ,\; 
appre.:: i~llctl and rccogni sl."d. 

4 . COlI swnef Grievam..;e Redressal l-:ortlllis 

Th<.: Consu mer Protection Ac t pa ssed by P a rli a m e nt in 1986 alld 
a mended in 1993 provides fo r the es tablishment o f Consumer Pro lc(;{ion 
Cou nc il s 31 [ile Cent re alld State le vels in order to protec t the ri ghts of the 
con s ulll e rs .'~ 5 The Ac t also set up a three-tier gri evance rcdressal m achinery 
at [he e colr:!.I, State and di str ic t levels. The:::.c forums no w provide Jess c:x ­
pc:nsh'c <"Ind quick jus ti ce to the consumers of goods and services. ily the 
1993 amendmen t these forums have been in ves ted with the power to pass 
'cease 3nd des ist ' o rder a nd o rde r 'rccJ II ' of d<:: fectlvc goods . . It is too carly 
tn comment , but these furums may proyide a vcry effec ti ve control over 
public c.orporat ions providing goods a nd scn ·ices to the people. 

On the hasis o f the above a nalys is, it will nOl be incorrect to say that 
the public control of s tatutory and no n-s tatutory unde rtakings is feeble and 
its bite is imperceptible . 

( lI j GOVERN-:-'U:NT CO~ II'ANIES 

Be~ic.l~ s slatuto ry corpora tions, the go vernme nt c;.1fries o n irs com merci al 
<"I nd s~ r v i ce funct ions th ruugh nOIl -s taluto ry COl)l pa fli es rcg i:i lercd under Ihe 
Companies Act, 1956 . These are li mi ted liabili ty cOlllpanies where the gOY· 
CJllnlc nt ho lds the majo rity s hare capital. Thc:y arc formed ~ ith e r to starl a 
J1~W \cntme or to take over an exi sting busincss. 

Section 6 17 o f the Compani es Ac t, 1956 defi nes a gove rnment co mp,my 
in the fo llo wing te rm s: 

"For the purpose o f thi s Ac t, 'Government C o mpailY' means any 
com pan), in which not less than fift y-one per ce nt of the pa id-up share 
capita l is he ld by the CenLIal Government o r by S tate G overnment or 

-l-t . Garner: A O!'>I JNJSfIl. AT1\'f. LAW, (1963) , p . 267 . 

45. These rights illdude: (I) Pro lC!c ti o n ag3 inst goods which are hazardo us to life and 
prope rly; (2) ri ght 10 be inform ed about the quality, quanti ty, po tency, p·unt), and pricl' 
of goods: (3) ri ght 10 access 10 a varielY of goods at c:ompcliliH: price; (-t) ri gh l 11..1 tx 
hcard ; (5, ri ghl 10 s~l" k redre ssal of gri c\' :l1lccs ; (6) right 10 consumer cJU (""3 ti on. 
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Governme nts. or partl y by the Centra l Government and partl y by one 
or more S tate Go vernments and includes a company which is a s ubs i. 
diary of a government company thus defined." 

After registration a government company, like any o ther company. is 
considered a distinc t legal person with perpetual succession and common 
seal. But a government company is different from other compa nies inasmuch 
as its capital is subscribed by the government and no o ther person can pur· 
chase its share e xcept w ith the permiss ion o f the government. It is controlled 
by the government whic h can appoint and re move its d irec to rs. 

A government company is not a 'S tate' with in the meaning o f Arti c le 
12 of the Constitution46 and its employees are no t government servant s 
within the meaning o f Anicle 31 1 of th e C onsti lU tion:t1 

S ince a government company is ne ither .\ crea tion (,I' a s tatute (l r a 
department or an agent of the governm e nt. it is not subj ec t to the writ ju ­
ri sdictio n o f th e Hi gh Coun under Arti c le 226 of the Con s tituti o n. 48 

Howevcr, a writ o f mandamu s would lie .Iga ins t a gcwernmcnt company to 
e nfo rce a s tat utory o r publ ic duty required by the stat lltc.J O Therefore. the 
Ke rala High Court issued a writ agains t a govern ment compa ny v.'he n it 
ac ted in violati on o f .a statutory duty imposed upon it by the Impo rt and 
Export Contro l Ac t. 1947 in maUers o f regul ation of import and e xport in 
c ashcwnu ls.~ S0mc High Cour ts h a ve al so issued writs nga insl governme nt 
companies for vio1:tti on o f s ta nding orde rs made under the Indus tria l Em · 
ploy me nt (S tanding O rde rs) Ac t. 1946 on the ground Ih;"lt the s tandi ng o rde rs 
thus made havc the force of law_5 1 

Though th e government company is a d istinct 1c!;3[ perso n separate from 
its me mbers, ye l. in order to mitig ate hardship to it ~ members o r private 
individuals . courts may provide th~ remedy by 'liftin g the corpora te ve il' so 
th at the real nature of the company may be determined and the liability may 
be fixed . Therefo re , courts may lift the co rpora te veil. if the number o f the 
me mbers fall s be low the statuto ry minimum·or·.·w hcic there has -been frau· 
d ulen t trad ing or where the compa ny is a me rc ' sham ' o r wh ere it is 
controll ed hy ene my aliens . or whe re it is desi red to es tabli sh it ::. tax 
res ide nce. Ilowever. the courts in India arc o f the \'i ew tha i Ihey arc . .' nO( 
enti tled to lift the ve il and that it can be d one by legis l;lt ion alone .5 :! 

46. Vi de Knr(irk Chandra Nandi v. W.O. Small hldllJtries Co'!". .. AIR 1967 Cal 2.3 1. 
4-:' . Slate of AUnf1l v . Kalla /.; Chandra DUlIa. AIR 1967 se 884. 
48. R. l .nbhm; v . Nl'yveli !.ignite Corpn .. AIR 1966 M:ld 399. 
49. F'rnga Tools Corpn. v. C A. lmmnnu~/. (1969) I sec 585: AIR 1969 SC 1306. 
50. K.L Matll~\\' v . U,lian of India . AIR 1974 Kcr 4. 
51. Bo rll(ln Kumar v. Barnuni Oil Reftnnin. A IR 197 1 Pat 17-' : Abani 8/Huan BiJwns v . 

Hindustnn Cabil'S LId . AIR 1968 (".31 124 . 
52 . Sunil Kumar v. Mh,i"g (lfId Alli~d M ac/liMr)" Corpn. Ltd .. AIR 1968 Cal 32:2: 
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A government company would be subject to all those limitati ons whic h 
arc imposed by the ]nd ian Companies Act. 1956. 

The modern State ac ts th rough its own civil servi ce as well as through 
the instru me nta lities of corporat ions a nd compa nies. Such instrume ntalit ies 
acting as an instrumcnlali ty or agency of the govern ment act for the State . 
though in the eyes of the law they posses!' a d istinct personali ty. Their actions -
are S tate ac ti ons and, like the Swte. they are bound to respect fu ndamental 
nor ms o f pub lic act ion. But governmenta l co ntrol w ill not be the o nl y tes t 
to determ ine w hether such instrumenta lities afC agents o f the State . T he court 
propounded several oth ers hcsides large fi nancial assis lance by the State , 
monopoly stat us, the functions perfo rmed and the like. Specifica1Jy, if a 
dcparhncnt o f thc government IS transfcrred to such instrumentali ty, it wou ld 
be a strong facto r support ivc of this inference. The Prasar Bhart i wi ll , there­
fore, be bound to n;spect the fundamentais o f public dealings. The tes ts arc 
not exhaus ti ve. J[ is the cumu lative e ffect I.l f various factors that determ ines 
the cha rac ter of such instrumental ities_ Thcrl.!fore. thc!';c Sta te agencies will 
be subject to the same constitutional or publi c l:t w limitations as go\'ern:11 en l. 
The ru le inhibi t ing arb it rary ac tion by govern ment must equally apply to 
these instruille ntal ities in their dealings with the public, whether by \l,Iay of 
giving jobs o r entering in to contrac ts or o therwi se, and it cannot act tlrb i­
trarily "no ente r into a rela tionship \"" i,h any person it li kes at its sweet-will , 
but the ir ac tions mu st be in confonni l)' w ith some principles wh ich mc(;t 
the tes t of reason and relevance. There fo re, sell ing as ide lega l tcchnicali ties 
and dogmas. the courts would do well to exerci se effec ti ve judicial cont ro l 
over the actions o f these instrumentalit ies.53 

Of late. the publ ic scctor in Ind ia has been a subjecl of vehemen t con­
trove rsy beca use o f its ineffic ienc y a nd co nsequ cnliai s ickne ss. T he 
ex pectati on that the public sector would generate resources for the ccpnomic 
growth o f the country has rema ined ' unfulfill ed. The following statistics 
would show the real state o f public secto r undeJ1akings in India: 

I. To tal inves tment in public sec tor in 1994-Rs 1.64 .332 wh ich is 
15% of the GDP. 

2. Return on this invesllnent comes to about less th'lI1 2% 
3. To ta l nuinbc r of PSU,. 

4. Total numher of PSUs. in operation 
5. To tal number o f PSUs. whieh made profi t In 1993-94 
6. Total number of PSUs. which made losses In 1993-94 
7. To ta l numhcr o f PSUs. deemed s ick 

246 

220 

120 

ll7 

104 

53. See R.D. Sherry v. frll emal r"O' lll l Airports A llthority." (1 979) J sec 4 ~1J : AIR 1979 SC 
1628. 
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8. Total n umber of PSUs. chronically s ick 

9 . To tal number of PSUs. without chief executives 

455 

56 
37 

Reasons for thi s slate of affairs are many but the main rC<lson seem.'\ to 
be as someone from Japan remarked, "we run our government on business 
lines and you run your business on government lines". For various re:J.sons 
public sector became more a blight than b less ing . But, in fact. public sector 
did no t fai l us. we fai led it. It consumes 20 % o f domest ic cred it but generates 
(",IV 1 .... ": ti' 1" ')e;: nf th-: Gnl' . S c)~"I t' (\f :hc reasons for this state of affairs 
seem 1\.1 D.,;.: {I) L:J.:k 01 Cli h.: i..:.nc), \'. il1 C'h m.:ly include r ON r~!urns, poor 
tech no logy and marketing skills; (ii) p ro tec tion from competition; (iij) p(ll ­
itical inte rfe re nce; (iv) artificially d epressed prices to appease vote rs ; (v) 
seriolls environmental conseq uences; (vi) lack of conti nu ity and au to nomy 
in the administration; (\' ji ) lack of accountability; (viii) inward lookin g at i­
tude ; l lX) disregard of foreign capita l ; (x) pampered labour wh ich did not 
talk of producti vity. It is for these reasons that pri vatisat ion of public secto r 
is lakin g place. Fact remains th at government can bread bureaucrats and not 
enterpreneurs. The government fo llowing the po licy of disinvestment in 1995 
dis invested its share in PSUs. to the tune of R s 9,743 crofe as against th e 
ta rget of Rs 13.500 crorc. Thu s. the. pf'ogress o f di sinvestment is also s low 
and ta rdy . Except for the 9 PS Us. (Navratan) the publi c sector undert ak ings 
g ive an image of sha ttered scaffolding of broken reed. 

However, it is wrong to assum e that privatisation is a panacea for a ll 
ills. Il has its own problem s which m ay include: (i) exploita tion; (it') con­
sumerism; (iii) self-centredness; (iv) divorce from norm s and ideal s. These 
Illay lead to a 'joyless economy' and 'uns0cial society' where the peo ple 
are le ft w ith nothing except to go for shopping. Nevertheless with good 
governa nce , vigi lan t accountabi lity and regulatory. institutions with emph as is 
o n soc ial j ust ice and soc ial growth. it can be harnessed in the service of th e: 
people. II is possible that in the short run it may inc rease inequality. it may 
be harsh o n workers and ineffi c ient produccrs but in the long run it may be 
rewarciing in te rms of creating more jobs, increasing quality of good s and 
services and bCHer qual it)' o f life. In sho n . it is as good and as bad as 
democrac), itself. \Vhcn democracies come in different shapes and sizes . im­
posing o ne si ngle eco nomic system on a plura lis ti c wor ld deserves a se ri o lls 
thought. 

The fact remains that in a developing counlry like Ind ia where th e pri­
vale sector is capi tal starved the public sectors undertakings will h:J.vc to 
play :\ sign ificant role in the core sector of the economy but this is no t 
possible u nless PSUs. are allowed to run on business lines. It is fo r this 
reason that now the government is following the policy of ACA (Authority­
Continuity-Accountability) to re vitalise thi s impo rtant sector of Indian 
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economy. NL'\'cnhel ess 'Business ' in the context of public sector undertak­
ings shuuld not mean mere 'pro fit earning', It shou ld function in a m anner 
as to promote business potent ial of the country for the benefit of the people,s.! 

" 
PROPOSED A REAS OF IlISCUSS ION 

I . In IncJiJ. Ih~ mu~hroom growth of :-la lulory and 1I01l -SliHulory puhli c ente rprises de fi es 
o rderly classification by reference 10 any mean ingful crilerion because they ha ve 
been set up by go\'cmment and Parli ament ad hoc 10 discharge a \'ariety of tasks. 
1JI scu~!>ion on the lopic rn.'1)' a im a t evolving. a meaningfu l criteria o f classi fi c :uio n 
and a con~islcn l pancln o f establishment 

2. Accordm g 10 o ; ~c thes is the crcati\'C gc ni o lls of the t'oourgeoisie inve nted corporate 
de\·ice and hence the controversy whc rh cr public corporations Caine w ithin th e d e­
finition of term 'State' is essentia lly a pnrt of !elel1ll es~ class strug.g. le. Against this 
backdrop the desirability or otherwise o f tfeating public corporations as 'State' under 
Article 12 may be di scussed . 

3 The lega l power ves ted in the corporat ions arc e:<tensiv(", and although a persall 
ha\·ing a sufficient legal interest can impugn the validity of their ac ts and d c:cis ions. 
~u('ccssful cn.1 ]lcnges will he rare, fiT!'tly Occau!'c of the hread th of the ir powers and 
s('condly. hccau~c of the di si nclinati on (If COllrts 10 afford locus slandi to mcmhers 
of the genna l public. In the backdrop of this ubservallon. the problems o f locus 
~ I ;"\ndi neces~ary to cha ll enge the a('tio ns aad policies of public undertakings and the 
difficulties in obta ining m.1ndamus fo r cnfOlc ing I('gal duties of corporation s may 
be dlscussC"d 

4 . The main Tea snn for preferring independent public undertakings to undert.lke various 
l;0vemmcnl.J! func tiolls O\'cr government departmenls was that c ivil servant<; would 
al ways be looking o\'er thc ir s ho ulde rs . apprehensivc of the parliamentary inquisito r. 
l ienee for a bene , perform."wee o f these undert.lki ngs, it is desirable that they mu st 
toe Insulated from the rig.our$ o f qu estion time in Parliament. Against thi s b.l ckground 
the dcs;rJoility. mooe and dfcc ti \·cness of pa rl iamcntary contro l of public undertak ­
ings may be discu ssed . 

5 . The main reason whi ch has turned m:my puhlic unde t1akings inlo unccono n; ic pils 
is polltical interference Af!.linst this bac\.:ground various problems o f puhli c undct4 
takings ad\'ersely affecting the ir role perfonnance with special reference to politi ca l 
interference· may be disc ussed . 

6 . Public undertaking in gcnerdl and those undtrL1k ings any public service in partic ular. 
have no t octn able to come to the people' s e:<pcclati ons. One of the reasons fo r th is 
seem~ 10 toe iliat the rublic conlro l exerc ised through mass media and consumers' 
rcprescll l:lIion and parti c ipa ti on is very feeble Discussion on Ihis lopic m.:l y a im at 
evolving norms and patterns o f public control in the Indian situalion . 

7. ~·l ain constitu tiona l prohlern.~ re late to the le ga l staHIS of publi c corporati o ns. espe. 
cially thei r liaoilit), in t Ori and contrac t. The p((\hlcln~ of the liabili ty of publi c 
corporations may be dIscussed with a \"ICW In reconc iling Ihc e l.1 irns o f ind ividu:ll 
justice and soc ial defence . 
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The Citizen and Administrative 
Faults 

Any progressive system of adm ini strat ion presupposes the ex istence of 
a mechanism for hand ling grievtlnccs agai nst administrative faults. and the 
recognition of a right of every member of the public to know what passes 
in gove rnme nt fil es. Therefore , the treatment of thi s subj ect involves the 
study of the full ow ing four lopic.;s: 

(A ) Ombudsman. 

(8) Ri ght to know. 

(e) Discretion to disobey . 

(D) Centra l Vi gilance Commission. 

(A) OHIIUDSMA:-I 

Any good sys;.cm o f admi nistratio n, in the ultimate analysis, has to be 
responsible and responsive to the people. But hi sto ry bear$ witness to the 
b e l that morc often. the impersonal bureaucra tic system adverte ntly or in­
advcrtcn t.l y tr ies to ovcnvhelm the ' litt le man', \Vith the proliferation of 
admini s trative agenc ies affecting the life of a c it izen in every co nce ivable 
a spect, the chances of ad min istrative faults touch ing the r ights of a person. 
personal or property. have tremendously increased . Thi s has led to the never­
cndi ng search fo r an efficac ious mechanism that can protect a person from 
adminis trative faults. The search has produced the idea of 'Ombudsman' 
\""hich in te rms of utility means a 'watc hdog o f the administrat ion' or ' th e 
protect o r of the lillie man'. This institutio n was firs t developed in S\vedc n 
in 1809 and soon became a cherished importable commodity the world over. 
It is a unique inst itution which leads to a n 'open government' by providing 
a d e mocratic co ntrol mechanism over the powers of the State . Its main catch 
is its apparent effectiveness despite minimal coerc i\'e capabi lities. It has its 
ow n role to play by bringing ' rena issance' and ' humanism' in the \\.'orkin g 
of modern governmen ts wh ich have tended to develop an attitude to look 
10 the paper rather Ihan the person be hind it. 

An Ombudsm;,m,. or his equivalent. has beco llle a s tandard part of the 
mac hinery of any modern go vernmenl. In the twentieth centu ry. almost all 
co untries hJ VC witnessed a change from laissez-faire to regula tion. from in­
div iduali sm to collect ivism. from a State with limited powers to a welfare 
and service State. Therefore the chances of fri ctio n bet\I,'een a government 
offic ia l and a private c itizen have multip lied man ifold. In these circum­
stances . in the name of progress ~lnd development, indi vidual justice against 

[ 458 1 
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"dminis tr~ tivc fauhs 111 <1:' s lip into lht! low vi sibility zone. Therefore the 
lI~lpo rtancc of an in s titut io n like Ombud sman 10 IROICC I the ;Iittlc l11all' 
::I ga insl adl1lini s lr~tiyc fault.s by kec ping the admini stration on rail s cannol 
h~~ overemphas ised . 

(l) Dcyclopm cnt in E ng la nd 

Like any f) lher count ry wHi! .. ":;b i\'~ forry) of govcrnmenl. in Eng-
IJlld also. the g rip o f Parlia mt:ll{ :'!!10 li ;-: com., () \·c.r the evcr-widening fronts 
of {h e administr;nion started showin~ ".:::-' r ' v · ~:\kness. The resultant d i<.­
contentmen t due 10 admini s trat i\ _ Llt:! f5 ,: 150 ~ t ;Jr ied m o u nt in g . ~m d 

ult im rltely erupted in the Crichel D\~\\'n episode in 195 4. This case. thoug h 
it had lililc legal contcnt. focused ilttcn li on o n the maladmin istration of the 
government in dealing with a cit i7.cn' s g rievance. In thi s case. the govern ­
nlcm had acquired a piece o f land for use as a bo mbing range durin g the 
\\'~ r. After the war W:lS over. the o\'\" ner desired to repurchase it. The cla im 
of the owner wa s considered by \'a rious offici als with the usual impersonal 
attitude (mel callous ir.d iffe rcncc. Ultimately. the land W;:IS given to the Ag­
ri cu lture Ministry to be used as a mode l farm . The public crit ici sm and heat 
which this episode generated led ttl the appoin tment o f the Franks Committee 
and on it s recommend ations the Tribuna:s a nd Inquiries Act. 1958 was 
passed. nut the problem of administrJti vc fault s was solved on ly in 1967 
when the Parli :t111cnt Commissione r Act W;tS passed . 

The 1" il rliamcnlary Commissioner cnvisaged LInder lhe Act is a perma­
nent appoin tee with the security o f serv ice of a Hi gh Court Judge. He is 
appoi nted by the Crown on the advice of the Prime Mini s ter. I1i s salary is 
chnrged on the COil solid:ucd Fund and hc holds o ffi ce during good beha­
\'iour, su bjec t to the retiring ;]ge of sixty-five. He can only be removed on 
adJ resses from both Housc~ of Parliamcnt. He has power to appoint hi s own 
stJ ff suhj<,'_ct to the Treasury ' s :ipprova l. Asto nishingly, the re is no profes­
s ional lawye r on hi s q;\ff. 1 [c docs nut recc ive complaints direc tly from the 
c itizcns but through the members o f Parliament. This is done to reconcile 
the. notion of min is terial rcsponsibilit y with the concept of thi s instilll tion. 
He has no olher power except to inv(:s ti g<ltc and report. The report is madc 
to the Selec t C()I1l Illittec o f the House o f Commons whic h examines it and 
proposes ac ti o n. M inis ters arc no t ou tside the purview of this jurisdiction. 
One of the characteri s ti c fe:HlIfcs o f thi s institution is its non-lawyer character 
and. th erefore. proceeds with the work in an illrorm~1I manner withou t ob­
sess ion with legnl l ~c hnic~ liti es. Ilowc\,cr. for leg.a l ad\'icc it can alw,i:\ys use 
th e offi ce or the Treasury Solicito r. There is no se t presc rihed procedure of 
inqu iry, bu t the Commissioner has adequate powe rs to investigate :1 com ­
plaint tho rou g;\ly. Th e investigation s arc conduc ted in private and the 
o fficials implic:1 led arc given reasonable oppo rtunity lO ddcnd themse lves. 
lie (an admini st t:r oalh anq compel the ;lttclldaJ1(: c of witnesscs :Jnd the 
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prod uc tio n of documents. Contempt o f his autho ri ty is puni shable. His rc ­
ports on investigat ions. and communicat ions with Members of Parli ament 
o n the subject-matter of complai nt. are protec ted by absolute pri vilege in the 
law of defamation.1 Irrespect ive o f the Offic ia l Secrets Act and the ' law 
relating to Crown pri vi lege, he is en/titled access to any relevant document 

except the one relati ng to the proceedings of the Cabine t and its committees.:! 
However, 'Crown pri vi lege' may be: asserted to prevent the Commi ssioner 
or any member of his staff from di sclosing the in formations oblained duri ng 
his invest igatio n.] The Official Secre ts Ac t may also be used to prevent 
d isclosures for purposes other than investiga tion and report.'! The Commis* 
sione r is prohibited from investiga ting an ac ti on in respect of which the 
person has a remedy in a COll rt or tribuna l by way of appeal. re fe rence or 
review, unl ess he is o f the opinion that such remedy would not be adequate. 
The jurisdiction of the Commi ssioner extends to the departments given in 
the Second Schedule of the Act. The T hird Schedule lays down the depart­
men ts w hi ch are excluded from his jurisdict ion . Prominently externa l 
relations. crime invest iga tion. judic ial proceed ings. prerogative o f mercy. 
governmental. contractual and co mmercial transact ions. award of ho nours. 
gra nting of royal charters . nati onal hea lth service. local government . police 
and personnel matters in armed forces and the civ il s·erviccs are excluded 
from Ihis jurisdiction. Thi s exclusion is the subject o f much criti c ism in 
E 'lgland . The ju ri sdiction of investigat io n extends to the cases of "injus tice 
in consequence of malad ministration " .s H owever, the terms 'injustice ' and 
'maladm ini stration' ha,ve been deliberately le ft undefined (Q make the boun­
dari es of juri sd ic ti on fl exible. Neverthelcss . ' injusticc' inc lu.jes cases of 
hardship and a sense of grievance. besides legall y redressiblc damage. M a­
ladmini stration covers a multitude of administ rative fault s of commission 
and omiss ion. corruption. bias, unfai r discrimination, harshness . m isleadi ng 
a member o f the public as to hi s rights, fai ling to not ify him properly of his 
rights o r to explain the reasons for a dec ision, general highhandedness, us ing 
po wer fo r a \vrong purpose, fai ling to consider relevant materi al, taki ng ir* 
r~ l evant mate ria l into account. losing or fai ling to reply (Q correspo ndence. 
delaying unreasonably before making a tax refund or presenting a tax demand 
or d eating with an applicat ion for a gram or licence and so on.6 

I . Section 10(5) of the P;Hliamcnlary Commissioner Act. 1967. 
2. Secti on 8 . 
3. Section 11 (3) . 

4 . Sec tion 11 (1} and (2) . 
5. Sec tions 4. 5(1) and Schedule II of the Parliamentary Commissione r Act. 1967. 
6. S.A. de Smith: CONSTllVTlONAL "1'10 A OMINlSTRATIVF. LA.w. (Jrd Edn.). p. 61 8. 
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Judged by in tern~lt i u n <.t l stand ards, the Parliam ~IHal )" COlllmissioner has 
done commendabk work i.lnd the ra ti o of his s u c.·CCS~~5 is consistently on 
the· increase.? 

13ec<.t u ~1! OT Y;lrious jurisdictiona l and operat i0n.ti l;.t.:tors. d iffi c ult to 
quant ify. tht: Ombudsman has been nicknamed by scepti<.:s as an 'Ombud­
smouse' c: spec iull y allt r hi s special repo rt o n Sachscnhau:;en episode in 1967. 
when the Foreign O,Yicc offi c ia ls had been guilty of proct:dural ma ladmi n­
iSlrati o n in <..ka !lng with a n app li cati o n by e x-priso ncrs-o f- wa r fo r 
d iscretionary cumpcnsJtion fo r the sufferings caused by incarceration in a 
Nazi concentration camp. The rcason for disillusionment is that a find ing of 
n:al administration d OtS not necessarily lead to any thing more th an a l1 ex­
press ion of officia l regret o r an undcJ1 aki ng Ih:n the depanmem will sui tably 
modi fy its procedures.~ 

Since 1994 Ombudsman has entenained responsibi lity for enfo rc ing the 
ope n government code of prac ti ce on access to govern me nt information . H e 
no w investiga tes complaints fo rwarded to him by members of parliament 
against government departmems and o ther bodies subjec t to his jurisdictio n 
which fail to comply with the provisio ns of the Code. 

rn the abs.;nce of enforcement provisions. the selec t committee o f the 
mem bers of p:J.r1 iam enl plays an impvrtant role in bringing pressure o n the 
dcp3.rtments to accept Ombudsman'S rcpon . The existence o f selec t commit ­
tee has s trengthened thi s in :-. titu ti o n in the sense t h ~1l the re have been a few 
occas io ns when the recommendat io ns o f the Ombudsman have no t bee n ac­
cepted.'I 

(2) Developments in USA 

Though Ih ~rc is :3 lo t o f 'Om budsmal1ia ' ill USA no ·O mbudsm .... n' has 
infi ltrated the administrati o n except in the three SWlt.:S of Hawai i, Nebraska 
J nd Oregon for 10(" 1.11 go\crnmenl <tgcncies. Since 1963. i ll every sess ion of 
the Congr.;ss a Bi ll h<ts been introduced to es tabl ish an institution akin to 
Ombudsrna'n, but it Ilev!.!r did become an Ac t. The pr.;domi nant reaso n seems 
to be (hat in USA the in stitutio n 01 Ombudsman is conside red by the mem­
bers of th~ Congress as a drag o n thei r s tJ, lus and po\~e r for they co nsider 
it the ir sole prerogative [Q represent the ir con s l itucnc i c~ and to handle the 
grie\'a rK"cs of the p~ople. Howc n;r, the Congressional investigations and 
gri.;vance cells t.:$lilblished in \'3rio us departments. li ke the police review 
Boards. Ji scharge the work o f Ombuct.->IllCI1. lo 

7. S ... , Sdl\\ ;LI( Z and \'hJ ... : LEGAL C O:'-TROL Of GO'· l.k "'~l!-.~T . \ 1')72 J. 

R. St' .· SA J..: S1\111h. Co...-SfiTuno :" .. \L A:"U ,\D:-'U:-: ISTlt ,HI\'j: L \w. l3r d Edll.). pp . 620-21. 
<) S"'l' 8ri(i~/r <Jmbll,j,III(JJI J:~\"pt · ri.·I: l" l'. J\urrn:tll l. ... wi s ill O~1BUDS~ I ,\ .... - I =--DlA AND \VORLD 

c,J \1.\lu:,-ny. t.:u ., N,.mll.HI L ... ,\i:. :l nJ S.S . SlIIgh, 11)95. 
10 G d lholll W III.:-." A\! ERICA"'S C'O~!i·L.\!:-". (l tX'(I) . 
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(3) Ilcl'elopmcnts in India 

~1.C. Sc,"lvad, in h is speech at thc All India Lawyers' Conference held 
In 1962, suggested the idea of establ ishin g an ins titut ion similar to that o f 
,! :1 'Ombud sm:t n', The idea was exte nsi\'e1y investigated by the Administra ­
ti\'e i<.c lomls Commission nnd (1 defin ite suggestio n was placed before the 
government ill its Inte rim Repo rl, dated OClober 14, 1966. On the basis of 
the recommendations, the government prepared the Lokpal and Lokayuk tas 
Hili, 196f) and introduced it in Parli a ment but event ua ll y it was allo wed to 
lapse. In 1971 the Bill was aga in introd uced but was soo n los t in oblivion. 
In 1977 again an <t tle nlpt was macie and the Bill as emerged from the Jo int 
Selec t Commi ttee of Parliament, was (Q come for the consideration of the 
H 0 1l 5C in the 1979 monsoon sess ion, but because o f the resignat ion o f Prime 
Minista Desai, the sess io n was adj oul"Ill!d ~i n c di e. III 1985 anothe r Lokp3J 
L3ill was introduced in Parliame nt which was res tric ted to offe nces punishable 
under the Indi an Penal Codl!. Thi s Bill drew vio le nt. protes ts from the Op­
pusit ion and hl! ncc it was withd rawn by the governme nt o n thc gruu!ld th at 
its ju risdic tional reac h is hi ghl y limited. In 1989 ano the r Lo kpal nill \ Vil S 

introd uccd ill Parl iament but thi s Bill also could not sec the light of day. 
Once ;'I gain ill the monsoon session of Parliament. (1993) the government 
made it promi se to appo int a Lokpal to look into th~ c harges of corrupt ion 
agai ns t the gove rllmc m but it ( o uld not be pas:ied . By imroduc ing the Lokp3.1 
13ill. 1997 in the Budge t Sessio n of the P,]rhame nt, the Unitl..!d Front Gov­
ernme nt Lall be said to hav~ ke pt the promise it had made about c l c~ms ing 

publ ic li fe and injecting an c lement of accou ntability at the hi ghest level. 
Howc;ver, be\,;aus{: o f the fa ll o f the gO\'t: fI1 ment. the Dill co uld 1I0t, once: 
ag:lin , se~ the light of day. 

Las t attem pt fu r the cS l~b li shmenl of Lokp:.iI at the cente r \V.as mad;;: on 
Augus t 3, 1998 wht.!n a fresh Lokpal Dill was int roduced in the Parliament. 
This Hill ~l so could not see the light of the day because of co nt rovt!rsy 
rcgarding the inclus io n of Pri n"lc Minisl~r within thejurisd ic tio n of LokpJ~ . 

Nnw in :!003 J .okpai Bi ll h as o nce a,gain bee n in trodu \,;cd in the Parl ialll~nl . 

Th is Bill propOSI.!S to include Pri me Mini r.tcr also w ilhin the o rbit of the 
Dill. The Bill provides th at the in:itiiution of Lokp:1l shal! consist of a C hair ­
person who is or has bec.n :\ C hief Justi ce or a Judge of the Suprcm~ Court 
and othe r t\\'o members who ::Ire or h 'l\' c been the Jud ges of th e Suprcme 
C~un o r thc Chi e f Jus tices of the lligh C OUI1 S. 11 They shall bt! appointed 
by thc Prc:iid.:nt of Indi a after obtaini ng the rl.!commendati o ns o t a comrn ill t!e 
consisting of (a ) Vice-President of India, (b) Primc Minis tcr, (c) Speaker of 
the lok Sobha, (d) Hom .. Min is ter, (e) Leader of O pposition in l ok Sobha 
and Raj ya Sabh3. Ho we ver, no s itting Judge o f the Supreme Court or sitting 

II The Lokpa\ Rill. ItJ9S. Section 3 . 
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C hief Justice of a IIi g h Coun sh311 be appo imed except after consu ltation 
with the Chj~f Justice or Ind i a ..1 ~ Section 5 j)f('ly ides thnt the C hairman and 
Mcmbl.T shall not be member of Parliament or State or Union T erri tory 
Lcgisl:iit!fC. Th!;y shall :.Il so no t hold any offiee uf profit or be CO:l llcctcd 
wi th any pol itical p~rty or carryon any business, profession or business. 
The Ch:lirm:ul and Members shall hold ofticc f)f :1 (CUll of three years o r 
unt il th e: ; 1. ~ ~ \ Ii ~ e"'t· .. iy y~ ~~r$ , \'. hichevcr is c:-t rli er. Oli c t.:.l s ing to be the 
Chairperson and tvl.:!lTibcr he shi.tll be ineli gible tor reappoint ment as the 
Lo kpaJ ::nd furthe r offic e of prOnt under the Go .... c rnmcnt o f Ind ia Dr the 
State Go\'ernmCnL 13 Their s~ l arics I1 nd other condi lions of service shall no t 
be var ied to their d is.1dvalltagc a ftc r thei r .1ppi:} inlmCn1. I .l The Chairperson 
and Member shall not be removed from h is office exce pt by <tn order o f the 
President made on lhe ground of proved m isbehaviour or incapacity afte r ;1n 
inqu iry made by a cOlllmittee con ::;. isting of th e Chief Jus tice o f India and 
two o ther judges of the S upreme COlIn nex t [Q Ch ie f Justice in sen iorityY'i 
Lokpal shall appoint a Sec retary 3nd other staff ncccs:-.ary for the discharge 
of its func tions as the President may determinc in con~u !t ation wi th the Lok­
pal. 16 Lokpal shall have j u risdic tion to enqu ire into any a llegat io n made ill 

the complaint. Limitat ion for filing a complaim shall be len years from the 
da~e alh::gcd offl.!llcC is COnlmil1cd. HO\l,:c vcr, i f hi as is alleged ag.1 tns t C hair­
man or ony Mc:mbcrs the President. u n 'qJplicaliu n, Sh3!i obt~ il1 the o pinion 
of the Chid Ju :-. lice of Indi.1 and shall <kc idc acco rding ly.17 Any person 
ot her than a public servanr C.:I1l I11 Jkc J direct complai nt to the LokpJ 1. The 
complaint shall be made in the prescribed man ner.:md shall be accompanied 
by prescribed fce and affidav it except in case of a compla int fro m a pe rson 
in j~il or other place of cus t ody. I:~ Every inqu iry shall be conduc ted by the 
Chai rm an and the Members silt ing joi ntl y. T he ill4uiry sh:.J1l be: open to 

which public ma y have :iC.TCSS exccpt in exceptional c irc umstances and for 
reasuns to be recorded in wriring such enquiry may be conducted in camer.1. 

Thl.! J.okpal shall com plete cnquiry within a period of s ix m o nths but 
where it is not poss ible it sh~ 11 record reasons in writing. 19 Fo r the purpose 
cf concl ucring ~nquiry. Lokp3\ ~h:l !l have the plh\'crs of a civ il court a nd 
procccJings before Lokpal sha ll bl..': deemed to be judic ial proceedings w ithin 
the meani ng o f Scction 193 of the Indian Pen~d Code. The Government or 
allY public servilllt shall no t be entitl ed 10 allY privilege rela ting to the pro-

12. SCl:tion 4. 

13 Sl·~· ti {J1l 6. 
14. S ~(" li o!l 6(3) 

IS . Sl."c l in ll 7. 
16. S("~t I U Il I). 

r1 . S.:cti ulb 10, II, [ ... 
IS. Srdi ,lIl 12 
19. Sl·C"t ioll [.1. 
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ductioll of <lny document or oral evidence. For the proper conduct of enquiry , 
LokpaJ shall have power. to summon and enforce atte ndance of any perso n 
and to examine him on oath, to enforce discovery and production of any 
doc ument , to req uisi tion any publ ic record. to issue com miss io ns for exam­
inJt ion of witnesses and doc uments .Ind to search and seize any doc ument. 20 

After enquiry. if offt:nce is proved, the Lo kpal Sh3 !1 com municate its report 
and findin gs to tht; competent a uthority. Such cornpetenl author ity shall be 
[he Speaker in case of P rime M in ister and Speaker in the case of member 
of Lok S abha and Chairman of the Rajya Sabha in Case of a member of 
Raj)'a Sabha. Competent autho rity shall place the report on the table of Lo k 
Sabha or the Rajya Sabha, as the case may be, j f House is in sessio n and 
ir, case not in sess ion, within a pe riod of o nc \'o'cek. from the reassembly of 
the House. The compete nt au tho rity shall communicate to the Lok pa l. within 
a pa iod o f ni nety days from the da te o f receipt of the report, the ac tion 
taken or propos~d to be laken on (ht: basis of the report. Lokpal shall present 
annually 10 the President of Ind ia a conso lidated repon who sha ll cali se th e 
same to be plat:ed befure each I-lo llsc of Parliamt:nl as soon as possible but 
not la ter than ninety d ;lYS from the date of receipt of the report. In computing 
the period uf Illne!), days any pe riod during which Parliament is not in session 
shall be exdtlde.j . ~ l Whoever intent iona lly o ffers any insult or causes nny 
inh::rruplion 10 an) proceedi ngs be fore the Lokpal shall be punished wilh an 
impr isonmcllI tor a term wh ich m ay exte nd 10 s ix months. o r w ith fme, or 
with bOl h. Lokpal shall have po we r lO try su~h offence and any person 
conv icted shall havt.: right to appea l lO the Supn.:me Coun agains '. slich con ­
victio n? :! Every person who makes a complaint which is fuund by th t.: Lokpal 
to be f.:1I sl.: sha ll be puni shed by it, a flcr summary trial, with imprisonment 
\vhi ch shal l not be less th an o ne year but which may extend to three yc;-\rs 
and a lso a fine \~ hich may.ex t;;! nd to fitty thousand rupces,'2l OUI of this fine 
Lokpa l may award compensatio n to the publ ic funclio nary aga inst w ho m 
false n.: port was filed.!-L President of India may also con !"e:r addi tional-func· 
tions 011 Lokpai and may require ,i t to enquire: into allY allegations against 
any public func tionary.'B If the complaint is wholly or pa rt iall y substantiated 
th e Lokpal may make nc:cessary orders to compe llsa te the c0mplainlnt h3ving 
rt:gard [0 the.: expenses incurred by complainant in respec t of such com ­
plainr.:?6 Lokpal and its officas !-. halJ be.: immune from prosc~uti on or plher 
k g.)1 procec.:din gs in rc.:spect o f any thing dOJl~ in gl)od faith .:lnd its proceed -

20. Sect ions 15. IG. 
21. Sec lion 17 . 
22, Section 2 1 
23 . SCl' lio n 22, 
n S':clion 23 . 
25 . Section n 
26, Section ~S , 
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IflgS or d c(.; i sion~ shall !lot be c;:\lkd j'n question in any c.:ourl of law ,:!.7 II 
may be mentioned that th is prov is ion shall not oust the jurisdict io n of th e 
High Courts and the Supreme COLIn. Lok pa \ sha ll have power to make rules 
for the pu rpose of carry ing Out ils functiuns.- s Adminis trative expe nses of 
[ht.: LokpaJ ins titu tion shJII tx: c h:H'gcd o n the Consolidated Fu nd o f India. 

Th t: creation of t~c ofIice of the Lok paJ is bas ically a western concept. 
When Sweden look th e initiative to creale the in stitution of the Ombudsman 
ill the sixties it was see l1 a5 a dev ice for cO lllfo lling the bureaucracy. Over 
the years even the poli tical 'exc(utive was also placed unda it s jurisd ic ti on. 
However. the proposed I.okp:1i Bill suffers from a m ajor defic ienc),. The 
Lokpa\ Bi ll (1998) seeks to plac!.! unreasonable restric tions on thost! who 
may have ge nui ne co mpl ai nts bu t do not haye the necess:u)' proo f to sub · 
stanti .ttc th e charges . The cOillp!<1i/l;ult liluSt be absolute ly slIre of the fac ts 
and must h:lvC proo f to substantiate tht! complaint. It is like aski ng the com ­
pla inant to in vestiga te the cas~. cull ec t cvicl cnc~ and prcp~m~ a foolproof 
charge sheet. If the complaint ITI Z!.dc in good fClith is not proved. the com ­
pi:tinant may be required to pay a fine lip to Rs 50,000 and face a j ail term 
up to th ree y(:ars. Thi s provision would catJin ly de ie r even a gcnui ne com ­
plainant . 

Furthc:rrno re . there is no speci tic prov ision that Lokpal should spt::c ify 
lhe act io n to be taken ag:linsl the public func tio nary in c£lse ch£lrges were 
substantiated. Placing o f the report be fo re the Parliament for action wou ld 
mea n Ih:lI the action wou ld be lost in party poli tics . If the purpose of thi s 
institu tio n i:!> to chec k corruption In high pbees the n it is equally necessary 
that there should be a bindi ng provision for nuking obli gatory fo r all public 
t"unc tionari ;;s to file their propl2"rty returns beJo re: the J.o kral SOOIl after b~ ­

c() ll1 ing J mc.mbcr of Lok Sabha or }{:\jy~ Sabha. They should ~!I s o submit 
~l copy of their ann ual income t :IX re turn :; to thl: Lokp:l l. In otha respects 
pr6enr Lokpal Bill , 1998 is certai nly ~I n impro\'cme lH on the 1997 Bil l. 

It i5 100 early to comment on the working of {hi :; instituti on because it 
IS still in the take-o ff s l ~1ge. However, its dcs ir.lbili ty h~ls been full y rc'llised. 
In [ndia. til e exi s ting machinery f(l r the correc tion o f adminis trat i\ 'e bulls 
1S h.ighly i n~ldcql!at::: . The public la w revicw sys t('" Jl) of administr:lli\"c Jct io n 
thruugh writ s and ord . ..:rs under ;\ni clcs 32 . 2~6 . t 36 and 227 is no t only 
tec hnic al and c:o;.pells i\'c . but ;I: SO irl\ul\"cs dday b~"::lllse of congest ion in 
C,.) UrlS whi..:h h:ls rcac hed suggcril:g prl)ponions . Pri\'ate bw review by in ­
jllll ": lio ll. d e..:::br:il ion :1nd sui ! fo r d:lm .\ ~e:; i:, alsl) nO( all ackquate rt:n1t:dy 
clul! to s imiLtr rC.I :'nns. Till! \"ig il:!ncc cXt: r~ised by go\'~rnm~nt vigibncc and 
:lnti-co ITllptio n cl! ll s is far from sat is fac tory bl!l.:aU5l: of red-tap ism and pol· 

27 S..::.; ti an 26. 
2~ S~·.;t i,'n 20. 
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itical uvenones by which the big fish a lwa)'s escape the net. The help of 
Ml.As and M_Ps is not evenly available to every person because they arc 
partisan politicians. The re fore, the institution of the Ombudsman seems [0 

be the only hope fo r a quick r~medy fo r ildministTJtive ine rtia . corrupti on 
and indifference . 

The apprehe nsion tha t the Ombudsman will impair minis terial respol1;. 
sibility h as los t its substance . If a mi ni s ter can be made responsible to courts 
there should not be any unconstitut ional ity if he is made accoUr:.l:!blr: to I:I C 

Ombudsman who is a creature o f Par liamellt itself. For policy and effic iency 
o f the ir departme nts mini sters are responsible to Parliament but for admin· 
istrati vc lawlessness they may be m ade accountable to the Ombudsman. Far 
from \vcakening ministerial responsibility, the Ombudsman will help that 
pr inciple work better. On lhe basis of investigation. Parliament can reach 
the bonom of the problem and can hold a mini ster responsible and Jcco unt­
abl t; for it. Even in England it is being increasingly felt that direct compbint s 
(now they are rOll ted through a ~1cmber of Parl iament) to the Parli amenl ary 
Commi ss ioner would fit in the co nstituti onal struc turisat io n because the 
Comm issioner is necessari ly an arm of Parliament. 

Min isters in any se lf-govern ing count ry like India bel ong to a majority 
party and so long as the popu lar vote prev ails, a party in majority today 
may become the mino rity tom~rrow . He nce Ministe rs who shape the po lic ies 
o f the government should be a\varc that official inequit ies if to lerated toda y 
may tomorrow oppress yesterday's rulers. I-Tenee "everyone, whe the r or not 
in momentary asce ndancy, shares a long-range interes t in nurturing even­
handed, effec ti ve and honest law admi nistration; the rulers and the ruled 
:l like benefit from devices that correc t govcmmellla l mistakes and he lp pre­
vCnt the ir occ urri ng again".29 The existence of the Ombudsman will induce 
m i ni stc~s to a greater degree o f accountability and responsibility. 

The functi oning of the proposed institutio n of Lokpal may be greatl y 
improved by securing for him a constitutional position like the Elec tion Com· 
mission under Article 324. In the absence o f this position, hi s po,\:ers may 
contlicr with those of the High C o urts under Article 226. Though the j uris· 
diction o f the High Courts has been restricted to j uri sdicti o nal d efects on ly, 
the proceedings before the Lokpal rna)' be hampered by iO\·oking the j uri s­
dictio n of the Hi gh Court , Keeping in view the status o f the Lokpal as 
en visaged in the Bill, he must be insulated from in terfercnce by courts. 

It muS[ be noted that though the Ombudsman may take pressure off the 
courts and prevent legal princ iples being strained, yc t he is no t a panacea 
for all the evils of bureaucracy. H is func ti on is to tidy lip and improve the 

29. Prof. Gellhorn quo ted by R.L. Nara si mhan in Thc I"dial! Omblu/sman' Prapnsal:. A 
Cri,iqui', La w and the Common we3hh, p. 27. 
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ad minis tratioil. Hi s Sll CCc~S depends 011 th e ex istence of a reasonab ly \\.'cll . 
admini s tered S ta lc, H e ca nll o t cop e wi th th e sit u at io n w here th e 
admi ni slr;ltion is riddled with patronage and corruptibn. JO There is also grow. 
ing pc :\s imi ~m th :tt in d e ve lo p ing coun tri es, whac publi c opin io n is 
unorganised. the exec utive is strong and the c ivil service is prone to abuse 
of po \\.' cr, the insti tut ion o f Ombucls!11J.rl llIay not give forth the desired re­
su its. t'\noth\!r source of u~ccrlainty in Indi a. is th:H a s ingle Ombudsman 
inst itution ma~' not opc J'J.tc: cffi ci.c lltl y in so large a country because com­
plai nts may he 100 la rge fo r a single instit utjon of three. pe rsons to di spose 
o r. Accord in g to Mlikhe rj e~, J., thi s institu tion which is 'accusatoria l and 
ing ui $itoriJI' in n;l turc sh:dl not be 5u itabk in Indw because slIch an in5tiH! · 
tion would be unprl:cedented in a d e mocracy \\ Hi. tr:lJi uons o f indcpc ndellt 
j l:dicin ry. So h~ co nc ludc~ that it is an 'impracticabl e and d isas trous ex ­
pel imcnl· \\hieh will no t fit into the Indial1 COn5lilll lioll. 31 

It is ;11 :;0 being argued that it is a cleve r move to remOvc pub li c cor­
ruption cast:::-. i:1 high places from the j uris(iJction of the H igh C OUrLS and 
the Supreme Court which call g ivc b inding and entorccabk dec isions. If the 
worki ng of this insti tuti on in s ta les is any ind ic tion then it is hi ghly improb­
able that Lol\p.11 sh:lll succeed in its laudable mi ssion of remov ing corruption 
fru m public hft'. A lternative seems to be crea tion of special benc hes in the 
High Courts ~lnd the Supreme Court to try cases o f corru ption o f public 
fun ctionari es. 

(-t ) T he Institution of O mbudsm a n in the S ta ll:S 

Though til:::: lJ ilth ' of an Ombudsman in the CClHr~ is !' till do ubtful. but 
I'm the St:ltcs I t has b~come LI c her ished institution. 

T he insti tution of Lokayukta is func tioni ng in 13 States . These St:ltes 
;'Ire : Andhra Pr~des h, A SS :l!11, Bihar. Guj:\rat, Himach::11 Pradesh, Kam;:lt aka, 
i\'ladhY:l Pr:1dcsh. Mahara~hl ra. Raja:; than. Uttar Pradcsh, Oriss:l, Punj:1b and 
i-laryana. 

In Tam il t\adu and Jamm u & K :l<; hlll ~r d iffcre~lt invcsllgating age ncies 
:\rc fun l.: ti ol1!ng [s('c Ihe Tami l l'\ :lclu Publi,,' i\lLn (Cmni llal :"l isl,,' ,Jnduc t) Ac t. 
1973 and the bmlllu & Kashmir G u vcrnment Serv:lI1ts (Prevention of Cor­
rupt ion) ;\(1. 1975J . ;\ 5illlibr propos:ll i$ p~ndi ng in the State o f Ke r:ll:l 
!H'(' Publi( ),1:..:11 (I[1\c ~ ti.::;' :: 1:1 "\ U0 111 :--'l i,)': lIncI.J..:t) Bill. 1977 1. Delh i has 
;\1:;0 cstabil :;ilt!d thl.! in :; ti tu li o n of Omhuds lll :tn . 

.. u. I'rl)f Gd !hl: rn quutcd b~ R.L. t'\,lr J. :; i mhJII in Th .. 111,/Iall Ombw/£IIU11l I'ropu)al:. " 
(Ilrj,!I/t', La ,,,. :I n, ! Ihl! C~",mm(\m\ l·:lllh . p :;5. Fut <1n c.thau stivl' .:tn:1 lysis $ <'<' M .P . h .l n . 
LOJo.:I'\L O\:ilL[}S~ \ ,\:-; I" h !)!\, ( ILJ 70 ) : I' .K Ttiplthi · Lo(;" lI : Th e' l'n1po)t',J /r Id/ali 
Um/lUd'lIlw!, C) JiLl 1 .. 5 tI 9(7) : I·bjl·l'\' tJn) ',\ :lw 1:·t1 graI:i,rg O m;xulm U: 1I Idea 011 a 
1'.:rirdlll"/::ar.', f),'/IIl1,·r .r,·.\-A C(,"://;C';: . It : f.o ~l'cl Uri /. /9-;7, 19 Jill 1 57 ( 1977) . 

. '! . (.)lhJ kJ by T!1.l"' J..cr, c.I-( : Ai) .... n;-..I5T R:\T,\· r·. L ·\\I.' {1 992/, Ene. Jl ,17·1 
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(5) Working of Lokayuktas in the States 

The fact of the establishment of the institution of Ombudsman in States 
proves beyond doubt th at the assumption o f accepting the "system of re· 
sponsible government " and the conseq uential " ministerial responsibility" 
as a means of providing continuous oversight over the admi nistration is not 
wholly correct. A Lokayukl a can be much more effecti ve than a member of ... 
Parli ament or Sta te L egislatu re because of hi s freedom from political affil ­
i3tion and because of access to departme ntal documents. The follow ing tables 
would sho\\! the working of the Lokayu ktas in various States. 

Year Complaints ComplaintS Toul Complaints IhlaTlcc 
BF. Iccei\"cd di sposed of 

Stat e of Assam 

t990 6 ·;2 48 I I 37 

1991 37 1~7 184 }·I 150 

1992 150 240 390 115 275 

1993 ::!75 IS8 463 105 358 

199" 356 65 421 25G 165 
State of Audhr3 Pradesh 

Nov. 15. 1993- 33.339 33.339 32,921 418 
Dt'c . 1994 

\ · \ · 1995 · .,,~ 21~ 632 632 
14·2·1995 

Sta te of Uibal" 

1991 19"3 1943 12().1 739 

1992 739 29:!.6 3665 1721 19+4 

1993 29·1-4 3156 61()() 1278 3822 

1994 3822 3760 7582 2653 4929 
St:l.tc of Himach al Pradesh 

1991 38 25 63 31 32 

1992 32 27 59 39 20 
\ 1)93 20 28 48 28 20 

t994 20 48 68 40 8 

State of Kcrala 

1992 28 II 39 t4 25 
1993 25 12 37 9 28 

Presen.' Lokayuku three member Commiss ion assumed charge on March II , 1992. Four 
cases In 1992 and three cases in 1993 stayed by the High COWl. 
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Y<" il( Cornpl:lints Compbi nt5 T ot:\ 1 Compbi nls Uai,lncc 
B Y. rccci \ (!d disEosed of 

State or Madhp' Pra dc.'ih 

199 1·1)2 24\7 7)7 3154 817 2))7 
1992-9:; :n:n J(t15 4JS2 1269 2113 

1993-9J 2 1D 8'j2 3005 786 22 19 

Sta ir of i\. l a l l:\ r a~h t r 3 

l <)c) 1 3255 R760 1:!.OI 5 8436 :"579 

I<)IJ:! 3579 ~ 109 1'2 .288 8 142 "146 
1993 <11 4(1 90.18 }3, 13·1 89·n 4242 

199·' 4242 96 1J 13 ,855 9267 "588 

Though, the above s tati sti cs arc o ld and incompleie as they do no t give 
the necess ary de ta ils about all the aspec ts of the wo rk ing of the insti tution 
of Lokayukta in the States. yet n few genera li satio ns may sl ill be made. It 
is c \ca r be yond doub t th at the " numbe r of complaints received by the La­
kayuktas is consta ntl y i n c r~a s i n g . n ut a large number of them arc filed 
bec au se of vari ous reaso ns' wh ic h may include lac k o f juri sd ic tio n. triviali ty , 
basclcssness. anonyr~l i ty o r pseudonym ity, e tc . This ind ica tes that the people 
while fili ng co mplaints have not acted with res traint and responsibility . A n­

o ther importa nt reOcction from the abo ve tab les is tha t the cases in wnic h 
gric v<1 ll ces were red rcssed is hi ghly neglig ible. T his es tablishes the practica l 
inc l lec tivc ness of th is insti tution in the Indian situat io n where lack o f ad­
mini strati ve coope ratio n and the apathy o f po lit ica l h ighups is si gnificantly 
marked . However. it has no re nec tion on th i: 'Loka yukt ie therapy if properly 
adminis te red: 

["Tuc h info rmat ion is not avai.1.:l.ble abo ut the types of complaints received 
by the Lokayuktas in va rious S tates but \vhatc ..- c r info r'mat io n is avail ab le 
clea rl y ind ica tes th at the mai n areas o f grievance inc lude po lice action o r 
inerti a . prison to rture, mala fi de exerc ise of powe r a nd de mand or acce ptance 
of i ll~g.11 grat ification. 

A survey of Sla te enac tme nts rela ting In Lo kaYlik ta indicates th at there 
is no uniform ity in the provis io ns o f these c n.lc tme nts. In so me states. griev­
ances against admi nistrat ion are within the j uri sdiction of Lokayukta, whi le 
in o th er s tatcs suc h grie vances arc kept out o f its jurisdic tion. In some en­
ac tmcnts j uri sd ic tion of Lokayukt:l e xte nds to o nly a limited number o f 
public fu nctio naries while in o the rs e ven Vice -C h'a nce Ho rs and Registrars of 
the U nivc rsities have been brought under its j u ri sdi ct io n. In some states the 
Chief l\.·t inis ta has been brought w ithin t h ~ p urvie w o f the Act. while in 
!'om~ cases he is not. S im ila r is the case wi th the mcmbers o f the legis latu res. 
T he re is no unifo rm ity in the quali ficat ion. e llh)lumc nts. allowances . s tatus 
and p()wers of Lo kayukta . Onl y in so mc cn3ctmcniS power of search and 
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seizure and power to take ac tio n suo mo tu have been given to Lokayukta . 
In some states budget of the Lokayukta office is charged on the consolidated 
fu nd o f the slate but in others it is no t do ne. Power to punish for its contempt 

J 

is conferred upon the institution o f Lokayukla in some states only. Tn the 
same manner only a few states have put an independent investigative ma~ 

chi nery at the d isposal of Lokayukta . In some states LOkayukta has been 
given some other additional functi ons to per form also in order to make the 
institu tio n cost-effecti\'e. Besides th ese. th ere arc va ri ous other ma tters where 
the re is no uniformity in s ta te enac tments. 

Inst itut ion of Lokayukta has no t been given any const itutiona l status. 
hence, its existence and survival completely depends al the sweet-will of the 
state governments. For Political reasons S tate o f Ori ssa issued an ord inance 
in 1992 for the abolit ion o f Lokayukta inst itut ion. For the same reasons 
Haryana repealed Lokayukta Act in 1999. 

1t is tragic that in some states this institutio n was established not fo r 
prevelllion of corruption but for harassing and intimidating poli tica l o ppo­
nents and for p ro tecti ng the ruling e lite. 11 is fo r th is reason that the 
governments are keen that the Lokay ukta should be their Own nominee. Su­
preme Court had to quash the appointment of Lokayukta of Punjab, Just ice 
H.S. Rai , because the Chief Justice o (the Hi gh Cou rt had not been consulted . 
In the same manner Justice Vasisth was removed from the office o f Lo­
kayukta o f Haryana by repealing the Act because the Act had made removal 
o f Lokay ukta cum bersome by the o utgoing government. This is a dangerous 
sig n wh en a good institu tio n is being a ll owed to be destroyed in party 
politics. 

W hether the recommendations of the Lokayuta or Upa-Lokayukta are 
mere recommendat ions or have a binding e ffec t, is a ques tion whi ch deserves 
serio us considera tion. The Apex Court in wkayuktaJUpa-wkayukta v. T.R.S. 
Reddy" opined that since the LokayuktaslUpa-Lokayuk tas are high j udicial 
dignitar ies it would be obvious that they shou ld be armed with appropriate 
-powers and sanctions so tha t their o pinions do not become mere paper d i­
rec tions. These authorities should no t be reduced to mere paper tigers but 
must be armed with proper teeth and claws so tha t the efforts put in by them 
are not wasted and their reports are not shelved. For th is the COlirt suggested 
an appropriate legislat ion in th is behalf so that the con fi dence o f the people 
in this inst itution is maintained. However, before more powers are given to 
the L.okayukta it is essential to ensure that political influence in the appoint­
ment o f Lokayukta is el iminated . Fact' remains that power is no t a self 
validating value, ·important is the purpose for which it is exercised: 

32. (1 997) 9 see 42. 
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Anothe r pn .. -.,bll'l1l wort h noticing is that \\"hcnc\'cr the Lokayuk ta rCCO m ­

!ll(,!nds di :;ci plill :l ry action agai nst a publ ic SC f V:l nl even afte r complying with 
elaborate procedmc it is only the begin ning of the beginning inas much as 
the recommendations arc no subst itu te for the report of the inquiry com mittee 
under the CCA Rt:\C5 and th e whole procedure mu st commence from the 
vcry bcginnin)"! bl' fot"c the government. Even if i l may be lawful rOf the 
government to Lab: .1Cllon on the recolllmendation without any further en ­
quiry. the govern ment Inay not be bound by the recommendation. In thi s 
situat ion al so [h e COllrt rccomrnendcd a rroper .le gis lat ion though any \vrit 
court can dctcrmm,,:' th is question in a PI LY 

f-0f the cffec ti nlY of the' in stitu tion or LokaYlIkal,1 it is fu rther necessary 
th at the Lokayukl'l must h<lve the pO\I.'cr to make its orders/direc tio ns to the 
government rl.:~g:\l'CJ ing investi gation ti!11c-bound f;'tiling which the LokayuklCl 
Illust have th e power tu puni sh the au th ority for contempt. Govern me nt 
apa th y and indifference on thi s behalf makes thi s inst itution ineffect ive. 

Forcgoin~ an:: lys is o f the working of the insti tut ion of Lokayukta clearly 
:;hows 11I<l1 this insti tut ion h:t :i not been slIccessful in curbi ng corruption in 
high places 0f adm inis trat ion and creat ing awarcnes~ amo ng th e general pub ­
lic about il s fun ctioning, I Jowellcr. wh il e <l ssessing the role pcrform<lncc of 
this imtitut ion 0ne shou ld take into co nsideration soci a\. economic, political 
and cul~ lIra! mil licu in which Lokayukt a has to func tion. Corl'uption has 
struck d.eep mot, in the soc iet y. there fore. it is no! easy for any single in­
dividu::tl or inst itution !o up root it cspe.: ially when there is (\ lack of poli tical 
wi 11 , 

Be-;ides the tr . .i(.il tional institu ti on I.lf thc Om budsman, ill India. keeping 
ir. ·vicw the compulsions and co nst raints , other Ombudsman ic activ ities need 
encouragement so tll:!t j ustice may be g.i ':en to th e pam and th e downtrodde n 
in an in \,!xpensi\ c :t :ld c.'\p~diti{'u:':i m:lrln('[. Failure on rh is front would spell 
dangerous consequences. Tcrn.ri sls in Manipur and Arunachal Pradesh arc 
reported to ha vc ~ I :l rted a dri\'c :lg:l i n ~ t corruption and are on the ramp.:lgc, 
kil ling knnwn corrllpt officials and p('l lit i c i ,~n s , It is ag;'tinst th is backdrop 
UI.1l tile Olnn'dlb rnanic 1, ,1>.: (If the prim and tdc vision mass medi a needs 
im petus. Efforts have al ready bee ll made by the indiall E.l.p ress. Chandiga.rh 

. ~lIld Felll ina . J Times of India public atiun, in thi s behalf, The indian Express 
:: ' :,,; j' Tri !' ," ~ :1~, : .\ l' _ ' d :~ r ' C (', ;~~ :' 1ai r~ i. 11," \ ' in which individual 
g ri e \' ':\llc~S of tht.: persons agJil1 :' t Jd minislrative rau lls arc published. In mJny 
cases the ind iVidual gets immed iate re li ef, The paper also publi shes the ad ­
mini str ':Hi vc action Or explana tion or suggestion, if any . a ll th e comp laint. 
The S;lIl1~ !as !.; is undert aken thr<\ugh Ih e 'Consumer }\ elion' page o f the 

33 . Ibid. Sett ion 12(3 ) of the An d hra Pr:lc\;:s.h Lob )'uk!:l and Up:l·Lobyukla Act, 1983 
gi ~'c s pOWcf III the gove rnm en t 10 1.lkc aCti 0n on the recommendation of Ihe Lok:t)'ukt3 
but tIll S powl'( i~ not coupkd with d UI)' I,' l .1k~ actio ll wi thout rurthcr enquiry , 
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Fcmina, a fortnightly magazine. lalandhar Television also proposes to stan 
such a programme where complaints of a general nalUrc arc proposed to be 
included. One can onl y hope that in due course of lime, newspapers, -radio 
and telcvisio'h med ia in India would e ffect ively undertake th is new ro le per­
formance in this area o f hi gh soc ial vis ibi lity. Private voluntary agencies 
may also playa vi tal role in this behalf. In Canada. there has been rapia 
growth of complaint colu mns in daily papers and o f radio Clnd te lev is io n 
programmes to receive and inves ti gate indiv idual g ric vances. ).l The Delhi 
Development Authority has also developed a gr ievance procedu re under 
which on not ified fixed days Jnd ti me hearing is held by various heads of 
dCPJrtment~ on maBel'S re lating to their deparuncnts. All this makes admin­
istration public-oriented. Therefore. the need of having an. Ombudsma n in 
specialised fie lds ca nnot be overemphasised. Now the re is a growi ng awarc­
ness o f the utility of thi s institution amongst Banks and the offiee of the 
Ombudsman has co rne into existence. 

It may be no ted that in 1983 the th en Martial Law Adm ini stration ;n 
Pakistan has a lso impo rted th e instituti on of Ombudsman. After months on 
the anvil an Ombudsman, to be call ed iVafaqi Mohtasib , has finally been 
appointed. Ju sti ce Sardar Mohammad Iqbal become the first Ombudsman o f 
Pakista n. As he was being inundated with pelitions even before he started / 
operating, [he governme nt had to issue a press note advis ing people to wai t f 

till the Alohrasib's sec retariat is establi shed . Th is s imply exposes the dire 
need for an effective gr ievance machinery in the face of grow ing govern­
menta l lawl essness eve rywhe rc .3S 

The Firs t All-India Conference of Lokayuktas and Upa-Lokayuktas was 
held at Simla in M ay 1986. Thi s conferencc after due deliberations passed 
the fo llowing resolutio ns in order to make the institutio n .of the Lok ayukta 
still more effecti ve: 

1. That the inst itutio n o f the Lokayuktas a nd Upa-Lokayuktas be g iven 
a constitutional status. 

2. That suitable amendments be made in the Representation o f the 
People Act and o ther simi lar Central and Slate enactments so as to 
enable the authorities concerned to lake intQ considerat ion the find ­
ings/recomme ndations of th e Lokayuktas and Upa-Lokayuktas III 

respect o f persons holding elective offices. 

3. That s ince the jurisd iction of the Lokayuktas/Upa -Lokayuktas 111 

some enactments is restricted to Ministe rs and public servants 10 

officc, it is advi sable that ex-M inis ters and ex-public servants con-

3-1 . See Balram Gupla: Ombud5/11Otlic Rolt of Illt N~K·.{POptrS, (1982) 3 sec (1) 34, 37. 
" Somc of rhem even use Ihe word 'ombudsrn:ln' in their li lIes and have er'llplo)'cd large 
staff 10 monitor hundreds of kuers and Ihousands o f phone calls." 

35. lIind,wOtr Timts, February II. 1983. 
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cerned in regard (0 the action complained against be also expressly 
brought within their purview. 

4. That the ju ri sd iction o f Lokayuktas and Upa-Lokayuktas sho uld 
~ 

cover not only allegations/corrupt practices, but al so grievances/ma-
ladministration as defi ned in the Central Lokpal and Lokayukta Bill 
ofJ %8. . 

5. That a lime- limit be prescribed for placing the Special ;'lnd Annual 
Reports by the Governor before the Houses of Legislature. Such 
time-limi t should not. under any circum stances, exceed four mon th s 
from the date of the receipt of the Re port by the Governo r o r till 
the Legislatu res meet next, whichever is earlier. 

6. That the nomenclature of the institution should be 'Lokayukta' in 
every State. 

7. That (here should be uni form ity throughOllt Indi a in regard to the 
service condit ions of the Lo kayuktas and the Upa-Lokayukt as. 

8. That there should be no security deposit for making a complaint 
before the LokayuktaslUpa-Lokayuktas. 

9 . That the Lokayuklas and Upa-Lokayuktas should have discret ion to 
dispense with the requirement of filin g an affidavit with th e com­
plai nt. 

10. That there be a separate independent investigating agency under the 
direct control of the LokayuktaslUpa-Lokayuktas. 

I I. That the provision relating to "Removal of Doubts" in the Lo­
kayukta Acts , the expressions "Court" and " Judge" should mean 
only "lI igh Court", "Civi l and C riminal Courts" and the ir Pres i­
ding Officers, as the case may be. 

12. That the LokayuktalUpa-Lokayukta be g iven the power to sa nct io n 
search and seizure within the meaning of the Code of Criminal 
Procedure. 

13. That suo motu power of investi gatio n be conferred on the Lo ­
kayuktaslUpa-Lokayuktas. 

14. That the Lokayukta and Upa-Lokayukta be deemed to be a Hi gh 
Court within Ihe meaning of the Contempt of Courts Act. 

T his resolution was again adopted unanimous ly in the second con ference 
held at Nagpur in 1989 and rei terated in the third conference held at Hyde­
rabad in 1991. Implementat ion Committee appointed at the conference 
drafted a Model Lokayukta Bill and placed it before the fourth conference 
held at New Delhi in 1994. The Bill not only aims at uniformity but also 
provides for comprehensiveness in various provisions. The scope of the de­
fini.ti:~(1 of tenns like allegation, mal-administration has been widened to 
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include more matters for in ves ti ga tion . The definiti on of the term ' public 
functionary' has also been widened (0 inc lude Chief Mini s te r. Ministers . 
rvle mbcrs of Slate Legislature a nd Vice·Chance llors. etc. 

In the maUers o f appointment o f Lo kayukla consultati on w ith th e C hie f 
Justi ce of the Hi gh Court and the Leader o f the opposition in the Leg is lative 
Assembly has bee n made m andato ry and the cri teria of ~lle rit. e mine nce and 
suitability of the person to be appoin ted is assured. 

The condItions of serv ice. sa lary. all owance: . etc. o f the Lukayukta h;j\ 'C 
been clearl y spelled ou t equatin g hi s status with that of th e C h ie f Justice or 
the ll igh Court. j\ time-limit hJS also been prescribe d for fillin g lip Ihe 
vacancy. l! IS also provided that th e admini stra ti ve expenses of the in ~tilution 
to be charged on the consolidated fund of the State. 

\\'hile providing for comprehensive po\vcrs of the Lokayukta to f;lc illl ate 
invLstigations. whether on a co mplaInt or suo motu. into .. tlkgatiom. of COI ­
ruptio n or grievance of mal-adm in is tration agains t publi c fun c li on:1ries. th e 
proposed Model Bill prov ides for: 

(i) empo\~ering Lokayukt:1 to recom mend to the compete nt authority 
' ~ t Jy ' or 'impkllle ntation' o f the mdcr or action cumplained ag"lin~ l 

and to take s lI ch m a ndatory or prcvcnti\'e act io n a s may be spc,,-'i-
flcd: . 

( Ii ) laklng such aClion as is necessary including suspell!-.ion o f the public 
fun ction:try compl ained ~l ~ainsl; and 

(iIi) granting inter im re lief to the complain:ll1t. 

It h:-ls been furt hcr provided th at if lhe ac tio n o f the public fun c tiOfw.r) 
has resu lted I II any injust ice or hardsh ip tn the compla in ant. the LokaYlikta 
rnay recommend remedial 'lc tion within a prescri bed time frame. It i5 abo 
provided that he L·~ln award compen ~a!ion for loss or injury due to <lrbitral'Y 
action of the publ ic func tionary. A time-l imi t IS p ruvided fo r lay ing the 
annu:l l rCpolts with an cxpl:1natory m cmor;:lndum befOlc each H o use of StJI~ 
Legisla turc. 

A provisio n is also m ~l dc. for initiatinn o f prosecu tion ('of p ublic func ­
tiona ry, if Lokayukta is s.:1tisflcU that the public functio na ry has commi llcd 
an offencc. I' ro\' is io n is :1lso made for prov iding an independent investig:lIi\'c 
age ncy to func lion under the exclusive conlrol and di rect ion o f Lokayukta . 
An important provi sion re lates to submission of property s tatem cnts of CCI'­

t:-lin public functionaries 10 the Lokayukta. 

The proceed ings before Lokayukla are catego ri sed as judic ial proceed­
ings with power to pun ish fo r its contcmpt. 

Model Bill also p rov ides fo r ves ting of discrction in the Lo kayukta to 
publish reports in public interest relating to exercise and performance o f h is 
func tions and dulies or a ny particulars of a case inves ti gated by ·him . . . 
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The committee emphasised the need to give the institution of Lokayukta 
a constitutional status so that it could discharge its fun ctions effectivel y and 
independcntly. 

(B) RIGHT TO KNOW 

Government openness is a sure technique to mini~isc administrative 
faults . As light is a guarantee against theft, so government.al openness is a 
guarantee against administrative mi sconduc t. Justi ce Krishna lyer rightly 
said : "A government which revels in secrecy ... not only acts against demo· 
cTalic decency but busies itself with its own burial."36 The right to know 
the truth is paramount and it must outweigh the ri ght to property and other 
personal rights . 

American Constituti o n. the oldest \1.'Titien Constitution o f the World , 
does not contain specific right to information. However. the US Supreme 
Court has read this right into the First Amendment of the Constitution and 
granted access to informatio n where there is a tradition of openness to in­
formation in question and where access contributes to the functioning of the 
particular process involvcd." Administrative Procedure Act. 1946 (APA) 
was the first enactment which provided a limited access to executive in for­
mation. The Act was vague in language and provided many escape cliluses: 
(I ) Every person had no right to information and only pcrsons properly and 
directly connected could have acccss; (2) Agencies were penniued to with­
hold information without justification; (3) Therewas no provision for judicial 
review. 

Taking these deficiencies into consideration the Congress in 1966 passed 
Freedom of Information Act, 1966. which gives every citizen a legally en­
forceable right of access to government files and documents which the 
administrators may be tempted to keep confidcntial. If any person is dcnied 
this right. hc can seek injunctive relief from the courl.38 

However. this ri ght recognises nine well-defined exceptions: 

I. Information speci fically rcquired by cxecutive order to be kcpt sc-
cret in the interests of national defence or foreign policy. 

2. Information rclated solely to internal personal usc of the agency. 

3. Information specifically exempted from disclosure by slatute. 

4. Information relating to trade, commercial or financial secrets. 

5. Information rel ating to inler-agency on intra-agency memorandums 
or letters. 

. ' • • 1 

36. MOllcka Galldlu' v. Union oj India. (1978) I sec 248: AIR 1978 SC 597 . . , 
37. Hayes, MJ.: Whatever JJappened to the Right to Know? Access :to Governmellt 

Controlled Information since Richmond Newspapers, 73. VAL Rev IV (1987) . 
38. National Labour Relations Board v. Robbins Tyre and Rubber Co .• 437 US 251 (1977). 
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6. In format io n relat ing ro personal m ed ical fil es. 

7 . Informat ion compil ed for law enfo rcement agencies except to the 
extent ava il able by law to a party oth er th an the agency. 

8. I nform ation relating to agency regulat ion or supervision. 

9. Information re lating to geological and geophysical maps. 

Aft er in vesti gatin g the operation of this Ac t. Congress in 1974 am ended 
it. Amendments provided : (i) for disclosure of "any reasonably scgrcgabJe 
porti on" of othen \'ise exempted records; (ii) for mandatory lime-lim it o f 10 
to 30 d ays fo r respondi ng 10 in fo rmation requests ; (iii) for ratio nalised pro­
cedure for obtain ing info rmatio n. appea l and CDSI. S tatis tics sho w tha t 
maximum (80%) use of thi s Act is be ing made by business executives and 
the ir lawyers and ed itors, au thors, rcporte rs and broadcasters whose job is 
to info rm the peo ple have made very little usc of this Ac t. 

The judiciary in US A shares the same concern o f the Congress \l,.'hich 
is rc nected in the Freedom o f Information Act. 1966. In New York Tim es 
v. U.S. 3?, Justice Douglas observed : "Secrecy in government is fund amen­
tall y anti -democrat ic, pe rpetuating bureaucra tic e rrors. Opcn di sc ussion based 
on full info rmatio n and debate o n p llblic iSSlJCS arc vital to o ur natio nal 
health. " 

In o rder to p rovide access to Federal Government meetings, th e Con­
gress passed Sunshine Act, 1977 which mandates open meetings for regula r 
session of federa l agencies. However. c losed door meetings are allowed in 
cases: (I) nal ional defence and fore ig n po li cy ; (ii) confident ial commercia l. 
fi na nc ia.l informatio n; (ii i) invas ion of privacy; (iv) law enforcement and 
criminal investigatory records: ( ~ ,) pre-dec isio nal di scllss ions of genera l r o l­
icy; (vi ) bank examiners' record : and (vij) info rmation wh ich m~y lead (Q 

financ ial speculat io n. The Act provides th at injuncti ve re lief may be obtained 
to fo rce a pendlllg meetin g to be open a nd to force c los ing of a meeting 
held in vio la tion o f law. Afte r the enfo rcement o f the Act, a ll meetings uf 
federa l agenc ies arc to be o pen with at least one week's public notice un less 
prescribed exceptions are ~Htrac l e<J . In the sa me manner The Feder:t l Ad \' i ~or )' 

Co mmiuee Act co ntai ns simi la r provisions regardi ng the meetings of outside 
groups ad visin g federal agencies. 

In England the th ru st of the legis lati o n is not on 'i nformation' but 'se­
crecy'. The present law is conta ined in the Offic ial Secrets Acts, 191 1. 192C 
and 1939. Under Secti on 2 o f the Act o f 19 11 it is an o ffence pun ishab l< 
with lip to two years' imprisonme nt to re ta in without perm ission, or f.1i luff 
to take reasonable care o f in formation ob [ ~l in ed as a result o f onc 's prcsen 
or future employment; or to commun ica te inform ation so obtained. or en 
trusted to one in confidence by a person ho ld ing offi ce under Her Majesty 

39. 48 US 403. 
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or obtai ned in contravention of the Act, to anybody other than a person to 
whom one is authori sed to convey it or to whom it is one's duty to imparl 
it in the interests of State; or to receive such information, knowing o r having 
reasonable c~usc to believe that it has been given in contraventio n of the 
Act. Under these \\ide·ranging prohibitio ns it may be an offence for a civil 
servant to pass on, or for a research worker to ~cquirc · from him, informatio n 
even if such information has no bearing on security or is not classified as 
confidential.40 

Keeping in view the desi rability of 'openness ' of governmental affairs 
in a democratic society, the Franks Committee recommended a repeal of 
Section 2 of the 1911 Ac t and its replacement by the Official Inform ation 
Act. The proposals restricted criminal sanctions to defined areas of major 
importance: wrongful disclosures of (i) information of major national im­
portance in the fields of defence, security, foreign rclations. c urrency and 
reserves, (ii) cabinet documents, and (iii) information facilitating criminal 
ac ti vi ty or violating the confidentia lity of information supplied to the gov­
ernment by or about individuals, and the us~ of information for private gains. 
Mere receipt o f protected information would not be an offence under the 
Act, but communication to journalists and others would still be an offence 
if the author Or speaker had reason3:b1e grounds for believing that it had 
been co~\'eyed to him in breach of the Act. Only material c lassified as 'Top 
Secre t' or 'Secrci' or 'Defence Confidential' ",ould be protected . 

Though this whole recommendation has not been implemented, yet in 
1989 another Offic ial Secrets Act was passed which repealed Section 2 of 
the 191 1 Act and decriminalised much that was previou sly criminal. How­
ever, in other matters it is sti ll vcry restrictive. 

In 1993, the government in E ngland publi shed a white paper on 'open 
government' and proposed a voluntary code of practice of providing infor­
matio n. Thi s code is voluntary and thus cannot be equated to a statuto ry law 
o n access to information. It provides policies a.nd principles re lating to dis­
closure of government information . The sanction behind code is moral and 
not legal. If a request for informat ion has been refused then only a complaint 
can be made to. the parl iamentary Ombudsman through a Member of Par­
liament. 

The local go\'ernment (Access to Information) Act, 1985 is the on ly 
statutory law providing a lega l right to information against local govern­
ments. The Act provides for grea ter public access [ 0 meetings and documents 
of the major local counci ls. Ho\vever, thi s Act leaves much to the discretion 
o f the councils and mentions at least fifteen categories of exempted infor­
mation. Individual seeking information has no ad~quate legal redress. It is 

40. Sa S.A. dl! Smilh: CO!'lSTlTLtTIO:-.: .... L .... NO AOMII,I STRATIVi! LAW, Ord Edo.), p. 412 . 
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certain ly strJ,ngc that a democr:lI ic country shou ld be so secretive. It appears 
th at thi s si tuation canno t lasl long because of mountin g popu lar press ure and 
ci tizen's charter. 

Referring to the ri ght (0 ~btain in formation and to publish it in USA 
and England. Huward Simpson, .M anaging Edi tOr of the Wash ing toll Post. 
observed: "In USA the publi shers have a righl to pri nt anythi ng. If you get 
ho ld of a State sc..:ret, it is the ed ito r who has the determ ining authority 
w hether to huld it or prim it. The goy-ernment has the n ght to keep secre ts, 
but if v.:e come by it. nobody can stop li S. \Vhcreas in I3rirai n. th e press 
believes in nationa l securi ty. which means they can be told lO ho ld a story 
bac k, they h<.tve Official Secrets Acts, etc ..... J 

The Offic ial Sec r~ts Act, 1923 in Ind ia makes all di sclosures and li se 
of official information a c riminal offence unless express ly autho ri sed. The 
harshness of this law IS mitigated to a lim ited extent by courts . Couns in 
India and England have rejected the concept o f conclusin:: right of the gov­
ern me nt to withhold 3. document. But still lhcr~ is too much sec rec), which 
i s the main cause of :-tdministrat ivc faults. 

Indian Constitution does not specifica lly provide for the right to infor­
mation as :1 fundamental right though the constitutional phi losoph y amply 
suppo rt s it. Pr(:3.mble of the Cons titu t ion constitutes India into a democracy 
and sec ures (or its pcop:c, justi ce-social, economic and polit ica l, li beny of 
though t, expression :lnu belief. Thi s justifies the conclusion that the Indian 
Constitu tion is drawn upon the idea o f open government. In the sa me m anncr 
Ans. 19(a), freed om of though t 3nd e.xpression and 2 1. right to life and 
personal libert y wou ld become redundalll if information is not frcdy avail ­
able. Artic le.;; 39(fl), (b), (c) of the Const itu tion makr.; provi:-. io n for adequate 
IllL' ,lIlS of livcli hrJod, cquiwbk d is tributio n of material resources of the COI11 -

J1lun ity to check concentrat ion of wealth ilnd means of productio n. As today , 
information is wcalth, hr.;nce , nCt!d for it s equal distributIon ca nnot be over 
emphasised. Takin g a cue from (hi s ConstitutioHal philosophy, [he Supreme 
Cou n of India found a habi ta t lor freed o m of information in Arts, 19(a) and 
2 1 of the Constitution. 

It is heJ.rtl'lIing to note thai the high(:sl l:knch in India \I,.·h ik recognising 
the efficacy of the 'right to kno\\-'- which is a sine qua non of a really 
effec tive participatory democracy ra ised the si mple ' ri ght to kno\,," , to the 
st:-ttus of a rund;unent:li right. In S.P. ClIplll v. Union of Indill""! , the court 
held that the 'right 10 know' is implic it in the ri ght of frce speech and 
express ion guaranteed undt!r the Const itution in Article 19(1 )(a ). The right 

~ I. Indian £Xpr~$S, Fcbrul ry 22. t 9S0. 
,:f1 1981 Supp sec 87: AIR 1982 SC 1-'9 . Sa lh~o l)im!5h Tril'l'di y, Vl/iOtl of India, 

(1 997) 4 see 306 
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to know ·is also implicit in Article 19(1)(a) as a corollary to a free press 
which is included in free speech and expression as a fundamenta l right. The 
Court dec ided th at the right to free spee.:h and expression includes: (i) r ight 
to propagate one's v iews, ideas and their circulation;4l ( ii ) ri ght to seek. 
rcce;\'c and impart info rmation and ideas;-w (iii) right to infonn and be in ­
formed;'s (iv) right to kn ow;'· (v) ri ght to rep ly;" a nd (v i) right ' io 
commercial speech and commer~ial in format ion .. ~8 Funhermorc, by narrowly 
interpreting the pri \' ilege o f the government to withhold documents unde r 
Section 123 of the Evidence Ae r, th e Court has widened the scope of gett ing 
information from government files. In the same manner by narrowly inte r­
preting the exclusionary rule o f Art. 72(2) of the Constitution, the Court 
ruled that the materia l o n which cabinet advice to the Pre:;ident is based can 
be examined by the Court.49 Ho wever, th is judic ial c rea ti vity is no substit ute 
for a constitutional or a statutory right to informati on . Against this backdrop 
the provisions of the Official Secrets Act, 1923 suffer from the stig ma of 
ullconsli tutiona li ty. Strange as it might seem, the 198 1 study of the Ind ian 
Law Institute, New Delhi o n the Offi cial Secrets Act is the only competent 
review of the Ac t ever undertaken in th is co untry . .50 The Act, broad ly speak· 
ing. fa lls into twO par ts. One concerns espionage and the other which affects 
the press, deals with unauthorised disc losure of official information. Section 
5 of the Act lays down that jf any perso n having' in his possession any 
documcm or informatiun which has been entrusted to him in confidence by 
any government official, or which he has obtained as an offic ial, communi­
cates it to any person other than a perso n to whom he is au thorised to 
communicate it, he sha ll be guilty of an offence. So also a person who 
receives such document o r informat io n 'know in g or having reasonable 
ground to believe' that it is being commun icated in breach of the Ac t. Later , 
the Act was amended to penalise disclosure of documents or even inform 3-
tion which is " li kely to affec t friend ly relations with foreign S lates". 
Considering the gross arb it rary abuse to which thi s vaguely and \\'idel y· 
worded expression may be subjected, the Act may be regarded as violatin g 
the provisions of Anicle 19( 1)(a) of the Constitu tion and hence unconsritu­
t iOI1:J.1. 

Section 5 is the virtual reproduction of Sec tion 2 o i the Briti sh Offic ial 
Secrets Act, 19 11 wh ich is no\v recognised as wholly inappropriate in the 

43. Express Ne ..... spnpa.!i v. U" ioll oj Irld ia . ,\ 1H 1958 SC 578. 
M. R.P. Lid. v. Proprietors. India ll Express Ne l\'~,/}(jp/'rJ" AlH 19S9 SC 190. 
45 . Illll/ldard Dawakhalltl v. UniOIl oj Indio. A IR 1960 se 554. 
46. Indian Exprt'J! v. VOl , (1985) I see 641. 
47. Lie v. Mallub,rlQ i Shah, (1992) 3 see 171. 
48. Tata Press v. Malrall(1gnr Telephone Nigam, (1995) 5 see 139. 
49. S.P. Gllpla 'I . Un ion of illdia. Inl supp see 87. 
50. See A.G. Nomani: St!cn:lJ A Cl: All AlladlfOlIJ·sm. Inll i:1O Express. Ju l)' 31. 19S I. 
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context ot any mode rn democracy . \Vhile acqui ui ng the editor of the Sunday 
Telegraph from the charge unde r the Omcia i Sec re ts Ac t, 1911 for publi shing 
a con fi den tia l assessment o f the s itu at ion in N igeria, written by the Defence 
Advisor at the Bri tish Hi gh Com m ission in Lagos, Justice Caultield remarked 
tha t Section 2 shou ld be • 'pensioned off" ,SI Soon the re was a demand for 
repea l which led to the appo intment of the Franks Com mittee. T he Com­
m ittee condemned Section 2 and obscn'cd: . 'The main o ffe nce whic h Section 
2 crcales is the unauthorised communic:lt ion of offic ial information ( includ ­
ing doc uments) by a Crow n serv.mt. The leadi ng charac te ris tic of this offence 
is its ca tch-all qua lity. It catches all offic ial documenrs and information. It 
makes no dis tinct ions of kind, and no d is tinc tions o f degree. All informat ion 
which i.l Crow n servan t learn s in the course of hi s o ffi c ia l duty is 'offi c ial ' 
for the purpose of Section 2, whatever its naHlrc, wha tever its importance. 
and whatever its original source. A blanket is thrown over everyth ing; noth· 
ing escapes. T he sec tio n catches all Crown servan ts as well as all offi c ial 
if}formation. Consequently anyo ne, whether newsman or lay person, who 
receives such information is liable to puni shment. Uoth the giver and the 
receher of information are liable to imprisonme nt for a term whi .:: h r.lay 
extend to three years. " 

However the uniqueness of the Act is that minis ters arc, in effec t, self­
authori si ng. They dt.:cide for themse lves what to revea l. Senior c ivil servants 
ci,crcise a considerable degree of p..;rsonal judgme nt in deciding what di s­
closures of official in form~H ion they mrly pro perly make, and to whom. Such 
l:omm unicalion is regarded as 'authori sed' , The resu lt is th::n official leaks , 
a ferti le source of d isin fo rmali on. nrc protec ted but the ir exposure by un · 
ravelling the whol e truth is forbidden . 5~ Lord Delvin' s remark is "cry apt : 
" It (Sec ti on 2) instals as lhe judgcs oCwhat ought to be revea led men whose 
int erest it is to conceal. ' , 

It llIay be poi nted o ut that SCl: lion 2 was drafled in h,tSlC in times of 
crisis. The Ri ll was put forward by the government as a mcasure against 
spyi ng and was essentia l on ground s of national sec urity. therefore; passed 
\vith OUI debatc.53 Consequently its repeal due to its unsuitabil ity to the rCI..:e nt 
times was recommended by the Franks Commi ttee, The Commitlce also rcc· 
olllmended the rep !:tccment o f 'likelihoud of ha rm' tcst by the 's trict proof' 
(cst \.I,:hil c det erm ini ng inj ury to l.h e publi c interest. Seclion 2 of the Official 
Sec rets Ac t. 19 11 h:ls nOw been rcpealed by the Briti sh Offic ial Secrct5 ,\ ct, 
i98~ . 

All thC 5C c riti cis ms :lppJy \vith added force to Scc tio n 5 of the Indi::m 
Oftici:li Sc(: rcls Act, 1923 . The Ind ian Law InstitlllC 'S study furth er poi nts 

5: . 51'<' A G. Noo rani : Si.'("r<,tl' A ct : All AII,'lc/z roll i.HII . Indian E:(prcss. July 31, 19St. 
5:! . Ibid 
53. Ibid. 
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out a glaring difference between English and Indian practices. In England, 
the Attorney-General alone decides whether to prosecute or not. As Lord 
Shaweross pointed out in a letter to The Tillies (November 19, 1970): "Al­
though th e Attorney-Gene ral is a politi ca l appointee, hi s ac tions as 
Attomey-Gcneral ";'and the way he exercises his discretion are entirely non­
political. I know of no instance (since the Campbell case) in which , the 
Cabinet has been called upon to decide whether or not a prosecution should 
take place. still less in which it has taken any such decision on political 
grounds." In India the executive controls the launching and as recent ex­
p..::rience shows, even the. withdrawal of prosecutions. 

With the judicial support, the right to information has now become a 
cause o f public action and there is a strong demand for a formal law On 

freedom of information. States of Goa, Tamil Nadu and Rajasthan have, 
since 1997 . enacted laws ensuring public access to information, although 
with various restraints and exemptions. There is a pressure on the Central 
Governments also to enact law granting ri gh t to information. Various drafts 
were submiucd for consideration by empowered bodies like Ihe Press Coun­

-c il of India and by independent citizens' groups. Ultimatcly, Freedom of 
Information Act, 2002 was passed which was assented to by the President 
on January 6, 2003. The preambular declaration is fairl y ambit ious in sett ing 
the obj ectives for the Act: " To provide for freedom to every citizen to secure 
access to information under the control of public authorities, cons istent with 
public interest in order to promote openness, transparency and accountability 
in administration and in rel ati on to matters connected therewith 'or incidental 
thereto ." The Act provides th at any person seeking information could ap­
proas:h the designated authority either in writing or through electronic media. 
Defic iency of the proposed law lies in the number of exemptions granted 
from public disclosures of information. The Press Counci l of India Bill, 1996 
had provided three exemptions whi ch included: (1) Information, disclosure 
of which wi ll have prejudicial effect on sovereignty and integrity of India, 
security of State and friendly relations wi th foreign states, public order, in­
vestigati on of an ofrence which leads to incitement to an offence; (ii) 
Informatio n wh·ich. has no relat ionship to any public activity and would con­
stitute a clear and unwarranted invasion of per'sonal privacy; (iii) Tr~de and 
commercial secrets protected by law. However, the information which cannot 
be denied to Parliament or State Legislature s'hal\ not be denied to any citizen, 
Pre.sent Freedom of Information Act, 2003 ti ghtens all these e~cmplions 
while adding several more, One such exemption is in respect of cabinet 
papers, including records of deliberations of Council of Ministers, Secretaries 
and other officers. This would make the conduct of all officers of state im­
m';ne from public scrutiny. Another exemption relates to' the "legal advice, 
opi~ion or recommendations made by an offi.ccr of a public aU,th?rity ·d.uring 
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the decision-making process prior to the executive deci sion or policy for­
mulation. U This confers too far rcaching an immunity on officials. However, 
in onc respect the Act marks a definitive advance over the init ia l draft in 
doing a\\'ay with the exemption o n information connected to " the manage­
men t of personnel o f public authorities". This makes information available 
relating to recruitment process of public agencies which is often riddled with -
corruptio n and nepoti sm. The Act is hi ghly inadequate in respect of credible 
process o f appeal and penalties fo r denial o f information. The jurisdiction 
of the cou rts has been ruled out since the Act m akes provision for an ad­
ministrative appeal only. The officers who would deal with the requests fo r 
informati o n are to tall y unencumbered by the prospects of any penal ty for 
wilful denial of any access. Nevertheless. in spite of these limitations. thi s 
Ac t is a right s tep in the ri ght di rection. 

The 'fight to know' has a defini te implication for courts a\so.5..\ People 
have a ri ght to access to courtrooms and court judgments irrespective o f the 
fact whe ther it affects them indi viduall y o r general ly as a member/members 
of the communi ty. People in an open soc iety do not demand infallibility 
from judic ial institutions bu t it is difficult fo r them to accept a situation 
when they are prohibited from observing or reading. Bentham has put it 
thu s: " \Vhere there is no publicity there is no justice." Besides the wcll­
recognised excepti ons, in no other situat io n the public may be excluded from 
the courtrooms no matter the parties may have agreed to such a course or 
the judge may have thought it expedient and desirab1e. It is gratifying to 
note Ihat this aspect of the right to knuw has been fully recugni sed in India . 
The Supreme Court in S. J). GUjJw V . UI/ ioll oJ llldin55 rejecled the govern· 
ment's c laim fo r pri vilege and ordered di sclosure of correspondence <lnd 

documents pertaining to non·collfi rmati on of Justice Ku'mar. Th us ' th e seed 
of freedo ms of in formati o n has been planted but it req uires careful nurturing 
by Parlb.ment and the executive. In a soc iety like ours where freedom s uffers 
from atrophy and activism , it is essen ti:lI for participati ve democracy Ihal 
the l13rro w pedantry \v!lich nQ\\' surrou nds the privilege o r the government 
to withho ld information must be replaced by the 'right to know' mobi li sat ion . 

R ight to know also has another dimension. The Bhopal gas tragedy and 
its disas ter synd rome could have been avoided had the peoplc known about 
the med ical repercussio ns and envirollmenta l hazards of the dead ly gas 
leaked from the Union Carbide chemical plant at Bhopal. Therefo re, the 
government has a duty to provide people baseline health data around existing 
hazardous plants . Failure to undertake such studies and to provide informa­
tio n to people must rende r government liable. 

54. Sa Soli 'Sorabjee: n,t Rig/If to Know, Indian Express, Marc h 16, 1982. 
55. 198t Supp see 87: AIR 1982 se 149. 
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In India bureaucrats place serious difficulties in the way of the public's 
legi timate access to information. The reason for this can be found in colonial 
heritage. Even after independence. a government official feels that he is 
ac ting on behalf of the President or the G overnor and not on behalf of the 
public. Hence he had to remai n ano nymous and his act ions secret , for the v 

convenience of the government in power. A democratic government, to usc 
the words o f Woodrow Wilson, "ought to be all outside and not inside" . 
There is a strong public feeling against secrecy of any kind in the adm inis­
tration of government. The secrecy system has become much less a means 
by which government protects national security than a means by which the 
government safeguards its reputat ion . di ssembles its purpose, buries its mis­
takes, manipulates its ci ti zens and maximises its power and corrupts itself.S6 

T oday in Indi a secrecy prevails no t only in every segment o f go vern­
mental administration but also in public bodies. statutory or non-statutory. 
There is a feeling everywhere that it pays to play safe . Even routine reports 
on social issues continue to be treated as confidential long after they are 
submitted. \Vhat is given out is dependent o n the whims of a minister or a 
bureaucrat. The result is that there is no debate on important matters and no 
feedback to the government on the reaction o f the people. The stronger the 
efforts at secrecy, the greater the chance o f abuse of authority by funct ion­
aries. 

There is need for administrative secrecy in certain cases. No one wants 
classified documents concerning national defence and foreign policy to be 
made public till after the usual period of 35 years is over. Secrecy may also 
be claimed for other matte rs enumerated in the Freedom of Information Act, 
1966. But the claims of secrecy. generally by the government and public 
bodies . may play havoc with the survi val of democrac y. in India. Because 
o f the constraints of the Official Secrets Act, 1923 , which was drafted to 
suit th;: needs of a foreign rule in India. the claims of informing the publi c 
arc ignored. The government has unlimited powers to classify documents as 
confident ial w ith impugnity. 

The government has also in 1986 amended the Commissions of Enquiry 
.. Act, 1952 in such a way as to empower the government to suppress reports 

of any inquiry commission under the Act if it is satisfied that in the in te rest 
of sovereignty and integrity of India, security of State, friendly relations with 
foreign S.tates or in the public interest, it is no t expedient to lay the report 
before Parliament or the State Legislature. as the case may be. This was 
done in the wake of the Thakker Commission Report relating to the assassi ­
nation of Mrs Indira Gandhi and also the Ranganathan Commission Report 

56. Justice K.K. Mathew: Tht! Nature and Scope 0/ the RighJ 10 Know in. a Democratic 
Republic. (1979) J sec (lour) 19, quoting p:esid~~t, ~olalc . . 
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relating to the riots following Mrs Gandhi' s assassination. This may a lso 
seriously jeopardise the pwplc's right to know if power of withholding in ­
formation is not properly exercised. However, in 1990 this process was 
reversed by the Nationa l Front Government to redeem its pre-election pledge 
to end all la\\'s blocking the conduct of an open government. 

There is a burden on the government to justify secrecy. There is often 
a talk to make the governmen t open but nothing has been done so far. Even 
the report of a working group appointed by the Jana ta Government in 1977 
has recommended to keep the basic structure of the Official Secrets Act 
unchanged. It has only concentrated on how to make leakage of inform atio n 
to the enemy more slringcnl and has recommended the death penalty not 
o nl y to the giver but a lso to hi s accomplices. But abo·ut the 'right to know' 
and 'c lassification of documen ts' noth ing was said .57 

At a seminar on "Press . Society and Government" organi sed by the 
Servants of the People Society at Chandigarh,58 the "Right to Know " re­
ceived mammoth support. B .C. Verghese. Editor-in -Chi ef, I"dia n Express 
said that infonnation cannot be doled a lit like rat ion and the "executi ve 
privilege" was an in vasio n against democracy which was sustained by the 
pwple. Sahay expressed the need for a ' pressure group' to take up the calise 
o f 'open government' in Indi a. Open government is a part of the Co nstitu­
tio~ s of Denmark and Finland and USA, Austria and france have laws on 
the subjec t. In a democracy the cit izen's ri ght to know is assumed rather 
than guaranteed. In fact the right is derived from the government' s account­
ability and answerability to the people. Therefore, no government should 
think that people must be told o nly th at much which it thinks to be good 
for the people and safe for itself. 

Dealing direct ly with 'Righ t to Know' the Apex Cou rt has held o n 
variolls occasions that it is a fundamen tal ri ght of the people covered undc.:r 
Articles 19(a), 14 ~1nd 21 o f the Co nstitutio n. !vloving forward in the sal1l ~ 

d irec tion the Coun in Union of India v. Association for Democr:atic Reforms5? 

held that voter' s right to know antecedents including criminal past of a c~ n ­

didate to membe rship of Parliament or Legi slat ivc Asscmbly is a lso a 
fundam ental right. Court observed that voter's speach and expression in case 
of election would include casting of vote, that is to say, th at vo ter speaks 
o ut or expresses by cast ing of vote and for thi s purpose information abo llt 
candidate to be selec ted is a must. In this Case the Supreme Court had furth er 
direc ted the Election Commission to acquire information about crime and 
propcny and education status of the candidates as a part of nomination paper. 
Subsequen tly Parl iament amended the Representati o n of People (Third 

57. Set' wrile·up by Kuld ip Na)'ar: Secrt'C)' ofGo~'aIlI1/Cllt . Indian Express. tvh rch 19. 1980. 
58. Indian upr~H. Chandiga rh, December 12. 1982. 
59. (2002) 5 see 249. 
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Amendment) Act, 2002 by which a candidate was required to supply infor­
matio n about his conviction in a criminal case, however, he was not required 
to give informatio n about his assets and education. Declaring the amendment 
as illegal, null and void as violative of voter ' s fundamental right to know 
under Articl e 19( 1)(a), the Court in People 's Union oj Cil'i[ Liberties v. _, 
Ullioll oj illdia60 held that the information allowed by the Amendment Act, 
7002 is defic ient in ensuri ng free and fair electio ns which is the basic strue· 
ture o f the Constituti on. S im ilarly, Court held th at people have a right to 
know the circumstances under which their representatives got allotment of 
petroleum retail outlets.61 

Some legislation, therefore. is necessary which recognises the right to 
know. m akes rules for the proper 'class ification of information' and makes 
the governmen t responsible to 'justify s!!crecy·. This will not only strengthen 
the concept o f open government, but also introduce accountability in the 
system of government. Outside the government, there is no justificatio n for 
secrecy in public undertakings except wi th in a very limited area o f 'economic 
espionage' . .. ~ 

Sometimes there appears to be a confli c t between the right to know and 
the right to pri vacy of publie fi gures through who m the machi nery of gov­
ernment moves. Our experience in India sugges ts that a public figure shou ld 
not be all owed protection against exposure of hi s private life which has some 
relevance to his public duties on the plea that he has a ri ght to privacy. 
Right to privacy sho uld not be nil awed as a pretext to suppress information .62 

(C) DISCRETION TO DISOBEY 

S t. Tho mas Aquinas wrote: "Laws may be unjust though being opposed 
to the divine good; such laws are the laws of tyrants .. .Iaws of th is kind mllst 
no wise be observed." About laws wh ich arc ultra vires the authority gran ted 
to the lawmaker, S1. Thomas says that those are ac ts of violence rather than 
iaws , and such laws do not bind the conscience. St. Augustine also expressed 
the view th at a law which is not just is no law at al1.63 However, today any 
tal k abou t discretio n to d isobey may sound seditious at least to those whose 
minds are trained in the common law system . In a country like India where 
people have no right to know. the judicial process grinds slow and the o ther 
grievance procedures are feeble and ineffic ient, perhaps the di scretion to 

60. (2003) 4 see 399. 
61. Onkar Lal Bajaj v. VO l, (2003) 2 see 673. 
62. This was also the consensus 31 3 seminar on Rig/II 10 Know Q/ld Right to Privacy 

organised by the Haryana Union or Jou rnalis ts o n Augusl 20. 1983. Indian Upress . 
Chandig3rh . Augusl 23, 1983. ., 

63. See Summa T1I~ologia , 96. 4 and Dt Libuo Arbitrio, I, 5 .Quoted in review of Ibis book 
by Dr Joseph Minattur in Journal of the Bar Council of India. Vol. 9(3). 1982, pp. 
637-641, p. 640. 
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d isobey may provide an effec tive check on the operation o f the governmental 
mac hinery in a reckless manner. It is gratify ing to note tha t at a lime \,,'hen 
we arc not only governed bu t adm inistered, the Supreme Court has righ tly 

oJ taken the right fOOl for ward in allow ing disc re tion to di sobey void orders. 
The decisio n of the Supreme Court in No\\'abkhan Abbaskhall v. State of 
Gujaraf>4 allows every person the d iscretio n 10 make hi s o wn decision and 
disobey an order of (he government, i f in his opi nio n it is vo id . If he turns 
out to be wrong in his dec ision, of co urse, he is answerable , but i f he is 
right he is no t answerable ill any way . In th is case, th e petitio ne r was pros· 
ct uted under Secti o n 142 o f the Bombay Police I\ ct, 195 1 because he had 
violated th e cxternmcn l order passed by the Police Co mm issione r. The ac­
cused was acqu itted by the tri al court but on appeal by the S tate, the High 
Court re versed the o rder of the lo wer court. The important fac t in thi s whole 
process was that the accused had ch~ lI cnged the va lidi ty o f the extemment 
orde r before the High Court lI nder Article 226 during the pendency o f his 
c riminal trial and the Hi gh Co urt quashed the order o n Ju ly 16 , 1968. The 
accused took the defence in cr iminal appea l prcKeed ings before th e II igh 
COllrt that since the order becomes void ab initio and there being no cxtern­
men! order in the eye of the law the re is no o ffen ce when he fe-entered the 
forbidden area on September 17, 1967. The questio n whethe r a person can 
di sobey the order wi th impunity jf subsequent ly that o rder is quashed was 
answered by the Hi gh Court in the negati ve. The lI igh Court held: 

" T here is no princ iple in upholding the respondent' s claim that he 
h ~l s a ri ght to vi olate an orde r passed by an authori ty hav ing jurisdic tion 
to pass it, if subsequently he can pe rsuade the coun th;).t there was an 
inbuilt lacuna o r la te nt defect in the said order. In o ther words he c laims 
tn h(lve the right to judge ro r hi mself wh ether it is Icg:t l or illega l and 
in an ticipati o n o f th e cou rl upholdi ng hi s content io ll, the r ight to vio l a l ~ 
it with impuni ty."65 

On ~Ippc;:ll the S upn.:me Court revcrsed the dec is ion o f the H igh Court 
and he ld thilt the exte rn mcnt order is of no effec t and its vio latio n is no 
offe nce. The ind ividual dcc is ion-n13ki ng by priv3tc persons o f public ac tio ns 
may bc considered as a very radi c i.l l approach but the alternative is a travcsty 
of constitut io nal guarantees . G rave consequences invo lved in allo wing di s­
cret ion to disobcy, someo ne may argue, may first lead to anarchy and thcn 
to t)" r:1I1ny. But what is the re medy avai lable to a person who has been 
subjected to an illegal o rde r? Our legal system does no t recognise the ri gh t 
to compensation for damage suffered by a person in obeying an in valid 
order . HO\l,'ever, the distinc tio n b e twee n a ' vo id ' and ' voidable' order 
brought in by the Supreme Court obstructed the real thrust o f the decis ions. 

64. (1 974) 2 see 121, AtR t974 SC t 47 1. 
65. Ibid. 
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This brings us to another problem which is a necessary corollary to the 
proposition of 'discretion to di sobey'. The problem is, to what extent a per­
son can resort to 'self-help' against a public servant who seeks to enforce 
an invalid law or order against him. The problem came before the Supreme 
Court in a slightly different complexion in Kesh o Ram v. Delhi Administm · 
lioll"". In this case the appellant struck a Section Inspector o f the Delhi 
Municipal Corporati on on the nose which bled and also got fractured. The 
Inspector had gone to the appellant to seize his buffalo in discharge of hi s 
duties to realise the arrears of milk tax from him. The main contention of 
the appell ant was th at the attempt to realise the arrears of milk tax by duress 
was illegal because no demand no tice under Section 154 of the D elhi Mu­
nic ipal Corporat ion Act, 1957 was ever given, so he had a ri ght of 
self-defence against illegal action. The Supreme Court negatived the conten­
tion because in its opinion the Inspector was acting in good faith and had 
simply erred in the exercise of his powers. However. the Supreme Court 
reduced the sentence of the appellant from three years to impri sonment al­
ready undergone on the ground that the Inspector acted in an improper 
manner under a misconception about the mode of exercise of his powers. 
Though the decision is a pointer in the right direction yet the course of law 
in thi s area is st ill ( 0 be watched carefully . It is strange that the case of 
Stroud v. Bradbury61 a leading E nglish case on the point was not brought 
to the noti ce of the Court. In this case a Sanitary Inspector had entered the 
house of the appellant under the provi sions of the Public Health Act, 1936 
without giving prior notice which was the requirement of the law. The ap­
pellant obstructed the entry of the Inspector. The court held that the appell ant 
had the right to obstruct en1ry of the Inspector which was not warranted by 
law. 

When the Government of India seriously addresses itself to administra­
tive law reforms, it is necessary that the forms of redress against official 
conduct must receive priority. There seems to be a strong resistance to any 
significant change, as we saw in the Law Comm ission's and Adm inistrati ve 
Reform Commission's attempts to insti gate widespread reform which was 
resisted by the government. T he canvas of grievance redress strategies must 
be spread wide to include 'right to know ' and 'discretion to disobey' besides 
other judicial and administrative techniques if the rampant corruption and 
the abuse of power is to be checked effectively before the people lose com ­
plete faith in democracy in India . 

66. (1974) 4 see 500, AtR 1974 se 1158. 
,. ! 

67. (t952) 2 At! ER 76. 
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(D) CENTRAL VIGILANCE COMMISSION (CVC) 

In any system of government. improvements in the gricval)cc redressal 
machinery have a lways engaged the attention o f the people. Even in par· 
liamentary forms of governments where the rulers rul e with the consent of 
the people the need for a viable grievance redressal machinery cannot be 
overemphasised. Actualities of our times have proved fal se the assumptio n ... 
that th e system of responsible government provides for a built-in cont in uous 
review of the activ ities of the adm inistration. The growth o f pany disc ipline 
and the prominence of partisan attitudes in asserting grievances and in de­
fe nding the performance of the governments by Min isters tend to create an 
·unfavourable at mosphere for the proper consideratio n o f individual com ­
plaint s again st the admini strati o n. Thi s system 11 0 matter. howsoever. 
ineffec ti ve co mpletely fail s when inertia and co rrupti on fill er from the top. 
Ir was against this backdrop th at the establishment of the Central Vigil ance 
Commissio n (CVe) was recommended by the Committee on Preven tion of 
Corrupt ion, the Santhanam Committec . Thc committee known after the name 
Qf. its C hairm an was appointed in 1962. It recommended the cstabli shment 
o r a Central Vigilance Commission as the highest autho rity at the head of 
the existing anti -corrupt ion organisati on consisting of the Directorate o f 
General Complaints and Redress. the Direc torate of Vigilance and the Central 
Police Organi sat ion.68 The reco mmendati ons of the Santhjnam Committee 
were accepted by the government and thus the Central Vigilance Commissio n 
was established on a non-statutory basi s under a Resolutio n No. 24/7/64 
dated Februory II, 1964. The CVC was :lttachcd to the Ministry of Home 
Affairs o f the Gove rnment of Ind ia . Nevertheless it is independent in it s 
func tio ning in the sense the Un ion Public Service: Co mmission is and 11 0 

order, direc tio n or ins tructio n ca n be issued by the mi nist ry so as to interfe re 
with its independen t operat ion. T he Centra l Vi g ilance Commissiuner WJ. S 

appo intcd by the Pres ident for a term o f six years or till he attai ns the age 
of 65 years whi chever is earlier. Therefore the Cent ra l Vig ilance Comm is­
sioner. like other c ivil serva nts . does not hold o ffi ce at the pleasure of the 
Pres iden t. He can be removed Or suspended from the office by the President 
on the ground ·of misbehaviour bu t only after the Supreme COllrt has held 
an enquiry into his case and recommended acti on against him . Hi s respo n­
sibilities inc lude the operation of the vigilanc.e machincry and coordi nation 
o f th e work of vigil ance officers subordinate to him. 

The po wers and func tions of the Commission were set out in the res­
olutio n under w hich it is established . It exercised general control and 
supervision over the vigil ance and anti -corruptio n work carried on in various 

68. Other exi sting grie vance machine ries incl uded Special Poli ce Establishment (1943), 
Vigi lance Organisation (1955) and Central Bureau or In vesti gation (1 963) . 
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ministries, departments and public undertakings. It had been given jurisdic­
tion and power to conduct an enquiry into transactions in which public 
servants arc suspected of impropriety and corruption including misconduct, 
misdemeanour, lack o f integrity and malpractices against civil servants. The 
Commission was ass isted by the Central Bureau of Investigatio n (C BI) · in 
its operations. The eve has taken a serious' note of the growing pr~cu­
pation of the CBI with work other than vigilance. Thus when the CBI is 
extensively used for no n-corruption inves ti gation work such as drug- traffick­
ing, smuggling and murders il hampers the work of the CVe. The C VC al so 
advi ses the Home Ministry o n the necessity o f departmental disciplinary 
acti on against public servants where prima fac ie charges o f corrupti o n and 
misconduct are established . 

But how effec ti ve this institution has proved in uprooti ng corruptio n 
depends on various factors, the most important be ing the earnestness on the 
part o f the government , ci ti zens and institutions to clean public life. O ver 
lhe years independence of CVC has also bccn seriously (:om promised . Ori g­
inally the CVC had been equated Wilh UPSC and its Chairman had a six 
years' term. However, late r o n it was reduced to flv c ycars which was further 
reduced to three years in 1977 with a provision for two years' extension at 
lhe pleasure of lhe government. U.c. Agarwal who demitted office o n July 
7. 1987 after a period of three years was not only refused extens io n o f two 
years but the offi ce remained vacant for about o nc ycar when C .G . So miah. 
fo rmer Home Secretary was appointed in 1988. It is discouraging to note 
th at lhe CVC has menlio ned in its 1982 annual report 41 cases where the 
government did not accept its advice of imposing major penalty on erring 
officials in various units in the central sector.69 The Commission has sug ­
gested premature retirement as the legitimate handle (0 be used for weeding 
o ut the corrupt among the public servants in higher positio ns. T he Com­
mission in its 1982 report also suggested th at in cases where prosecuti o n 
cannot be launched due to lack of evidence 'and other reasons, corrective 
and delerrenl action should be laken at the slage of COnfim13lio n o r the 
c rossing of efficiency bar.'o In ilS 1986 reperl lhe Commi ssion has reac ted 
sharply to the governm ent decision to limit its role o ver public sector under­
takin gs where lhe problem of corruption is by no means negligible. 

In its efforts to check corruption in public life and to pro vide good 
governance the Apex Court recommended measures of far-reaching conse­
quences wh ile disposing a publi c interest liti gatio n petition o n the )a;1I 

HaIVa/a case." Three-Judge Bench separated four major invesligaling agen­
cies from the control of the executive. These agencies are: Central Bureau 

69. Indian ExprtJs , Chandi g:uh, August 29. 1983,·p. 5. 
70. li,dian E.xpr~ss, Chandigarh, · Septe'mb<:r 4. 1983 . . 
71. Th~ Tribunt. Dec. 19, 1997. L •• ', • • 'L , 
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o f In vestigation. Enforcement D irectorate. Revenue Intelligence Department 
and the Central Vigi lance Commission. The Court has shi ft ed the CBl under 
the administrative control of the eve. The Central Vigilance Commiss ion, 
until now, "\\-'as unde r the Ho me Ministry entru sted with the task o f bringing 
to book cases of corruption and sundry wrong-doings and suggesting depart­
me ntal action. Now the eve is to be the umbrell a agency and would 
coordinate the work o f three Olher inves ti gat ing arms. The Court further 
directed that the CVC should be made a statutory body and its head is to 
be selected by a three- man hi gh- powered panel consi sting of the Prime Min ­
ister. the Home Minister and the Leader of the Oppositio ns . 

In order to give effect to the views of the Supreme Court, the govern­
ment iss lied an ordinance on August 25, 1998. lIowever, thi s measure had 
dilu ted the views of the Supreme Court by pilling one view agai ns t the other. 
Therefore, what o ught to have been vi suali sed as a refo rmative step had 
begun to be seen as a cleaver bureaucratic legalese. Main objecti o ns against 
the Ordinance related to: (i) rest rict ing the membership of the eve to bure­
aucrats; (ii) making prior permission of the competent authority mandatory 
before starting investigation against govcrnment officers ab.ovc the rank of 
Jo int Secretary and hi gh ranking officers of nat ionalised banks and publ ic 
sector undertakings; ( i ii) making SCCrCIJry Personnel ex o ffi c io me mber. Ob­
j ec ti o ns were a lso rai sed against Art. 21 of the Ordinance which had 
authorised co mmiss ion to make rules but in consultation with the govern­
ment. 

It was when the Sup reme Court expressed concern ovcr these aspects 
o f the Ordinance in the hearing relating to its validity that the government 
decided to amend the Ordinance and thllS, on October 27, 1998 Central 
Vigilance Comm iss io n (Amendment) Ordin:mce \\':15 issued. The COIll ­

mi ssion was made a four-mem ber body and its membership was opened to 
'olhe rs ' bc ~i dcs bureauc rat s. In thc same manner the single directi ve of prior 
pcnnis.<:.ion was de le ted and the mcmbcr!-.h ip of Secretary Person nel. Gov­
ernment of India was de leted. Nagarajan Vi u al , a re tired se nior burCJUcr.ll, 
was appointed th e fi rs t Chief V igilance Commis::.ioncr after the Commission 
wa s given a statuto ry s tatu s. It is too early to comment on the fun c ti oning 
o f (he reconstituted sta tutory Ccntr:tl Vigilance Commissjon but one th ing 
is cen ain that no commiss ion ( :til roOI out corruption which has sunk so 
deep in the body poli tic. II can only ael as J fa ci litator and propclla rH in the 
<:tbsence of a stro ng poli tica l will. 

To ensure probity i n public life and incorrupt ibility in public officials. 
government at las t broug ht before Parliament Central Vigil ance Commission 
Bill , 2003 which was passed amids t do ubts expressed by many members 
that the law is unlikely to be ~n effecti ve instrument against corruption in 
(he administ ration due to many anomalies apparent in the Bill. 
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An obnoxious feature of the Bill is much-derided Single Directive pro­
visions contained in Section 6-A which protects officials of the rank of Joint 
Secretary and above from investigation and prosecution without the per­
mi ssion of the government. This has m~naged to ci rcumvent even a Supreme 
Court directive to do away wi th this provision terming it "arbitrary, unrea ­
sonable and overprotective" in the flawala casco The Law Comm ission of 
India, to which the matter was-referred, also concurred with the Apex Court's 
view. In simple tenns this provision would make it im possible for the police 
to inves tigate corruption cases agai nst sen ior bureaucrats because necessary 
permission. which wi ll come from upper reaches of bureaucracy itself, may 
come too late or not at all. Chapter III of the Bill relating to the powers and 
functions of the CVC restricts it from giving any directive to the CB I or to 
the vigilance department;; of various corporations and government depart· 
menls inconsistent with the i ~tructi ons of the government. Furthermore, as 
presently worded, it is possible for the government to ignore the views of 
the Leader of Oppos ition while making appoin tments to the Comm ission 
because there is no requi rement of a conse nSlis between the Prime Mini ster, 
Home Minister and the Leader o f Opposi tion in matter of such appointments. 

This may make CVC a nomi nee of the government. All this may rob the 
CVC of an effec ti ve role in ensuring probi ty in public life_ 

PROPOSE D AREAS OF DISCUSSION 
I. Aftcr the birth of the institution ofOmbud.~man in Swedcn in 1809. it soon became 

a most cherished importable commodity the world ovcr. Efforts made in India so 
far to establish this institut ion may be discussed with specia l reference to its dcs ir· 
ability and effeeti vcncss in a vast country lil:c India ridden by unprincipl ed · and 
compe titi ve politics. corruption and inertia. 

2. The Report of the Joint Select Committee on the Lokpal Dill, 1977 presented 10 
PaTliamcnt on July 20, 1979 recommended to include Members o f Pa rliament within 
thc scope of the Bill. There is a sharp clcavage of opinion Oil this aspect of the bill. 
The points for and against this extension of the bi ll may be discussed with refe rence 
to the concept of ministerial rcsponsibil !ty. 

3. The purpose of the Lokpai is not 10 adjudicate but to provide a regular m."lchioery 
for investigati ng grievances against the admini str:n ion in a di screet and informa l 
way . Under these circumstances will il not be a fUlile institution un less the al1itude 
of the par1y in power and bureaucrats in position defcnding Ihe performance of the 
govcm~enl is most strong? 

4. Generally vague tcrms ti ke 'misconduct't ' allegation·, 'maladmi ni slr.lti on'. 'i njusti ­
cc' and 'grievance' define the jurisdiction of the Ombudsman. '11C scope and ambit 
of these expressions rn..>}y oc discussed to fix the boundaries of jurisdiction in Indian 
situations. 

5. The Lokpal Bill, 1977 did not contemplate any constitutional status for the LokpaJ. 
It is generally feared that this may bring the Lokpal within the scope of judicial 
review, and thus dilute his authority and effectiveness. Will it be desirable to give 
the Lokpal a constitutional status and insulate him from the jurisdiction of courtS? 
Discussion may cover grow ing disenchantment with judicial and parliamentary 
methods of redress. . fC • t I 
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6. After reading the Lokpal Bill . 1977, sce ptics may -refe r 10 the 'Ombuds rn.an ' 3S 
'ombudsmouse' because he has not been given ICClh and his ju risdiction remai ns 
ad visory which may have very linl e or no meaning in parti sa n politi,cs. A com plainant 
on the other h3nd may gel nothing except an offic ial regret. Against thi s bac kdrop. 
evaluat ion may be made of j urisdi ctional limil.1ti ons o f the proposed Lokpal in India. 

7. In formation is the bloods tream o f democr3cy. Without the 'right to know' the free ­
dom of speech and e xpression whic h includes freedom of press guaranteed by Art icl e 
19 of the Constitution becomes meaning less. Against Ihis bac kground the constitu­
tionl lity of the Orli c i ~1 Sec relS Act, 1923 rnJY be di scussed . 

8. The American Congress passed the Freedom of Informalion Ac t. 1966 which reo 
placed the princip le of ' need (0 know' with a ' ri ghl 10 know' . This led to Ihe de· 
ve lopment of in vesli gati ve j ournali sm and made poss ible the publicat ion o f the 
Pentagon Pape rs a nd the exposure of Watergate . The desirability o f a simil ar type 
of legislation re placing the O ffic ial Secrets Acl. 1923 may be d iscussed. 

9. Even the mOSI arden t advoca tes of the ' ri ght to know' reali se that a certai n area o f 
secrecy, no ma tter howsoe ver limited. must belong to the governmenl. It is because 
o f this reason that the Ame rican legislation provides nine we ll ·defined e: scape 
clauses. These escape c laus.cs are considered to be very wide. The d isc ussion should 
aim at demarcating escape clauses in the Indiln situation if the ' right to know ' i ~ 
given a statutory recogni tion. 

10. 'Di scretion to disobey' J1l.l )' sound seditious but in view of Ihe: growi ng disenchant ­
ment with the parli amentary, judicial and adm ini strative redress prcx:css~s , it may 
be the only alle mative left 10 put the administration on the tap. Aga inst thi s back­
ground, the whole concept o f 'disc retion to disobey ' and 'se lf-help' ag:l inst gO\'crn ­
men! offt ci3 1s' moly be di sc ussed. 

II Centr31 Vi gil3nce Commission Bi ll. 2003 lTI3y be d iscussC'd with spec i3l rererence 
10 Section G· A which contains Single Di rect ivc Provision a nd has a I c nd~nc)' or 
robbing Ihe eve of an e ffective role in ensuring prob.it)' in public life . 
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Constitutional Protection to Civil 
Servants and the Administrative 

Service Tribunals 

In India governmen t is the biggest provider of j obs to the people . AC­
cord ing to an estimate in 1947 the strength of civil servants was 10 lakhs 
which rose to 20 lakhs in 1978 and bccamc~O lakhs in 1993. However, this 
does no t inc lude the j obs in public secto r undertakin gs. Maximum num be r 
o f j obs pro vided by the government are in defence, railways a nd post offices. 

This tremendous g rowth in c ivil services was mainly due to the fact 
that without a bi g army of ciyi l servant s it was not poss ible to realize the 
dream of a \Vclfare S tate which was the cornerstone of the Indian Constitu ­
tion. Afte r inde pe nde nce in order to achieve the goals of social welfare. 
economic and social jus tice govcrn rm.:n[ passed various socia-economic leg is­
la tions a nd pre pared var ious schemes a nd prog rammes to provide soc ial and 
econo mic j.ustice to the people espec ia lly the weaker sec tions of the society. 
which cou ld not have been operationalised \v! thout an expansion of the civil 
se rvices. 

Indi a is [he o nly cou ntry where law rela ting to service matters of th~ 
c ivil servants is provided in the Con stitution . The reason fo r thi s was tha l 
the me mbers o f Indi an C ivi l Service. ICS. who were considered to be the 
s tcel-frame o f the British Government of India wanted that iheir salaries and 
conditi o ns of service be protec ted through the Const itution and that the civil 
sc rvi(;cs o f independent India be also pro tected by the Constitution so th at 
the services in India could remain immune from the poli ti cal vagaries. Th~rc ­

fore Chapter XlV containing Arti cles from 308 to 323 providing pro tectio n 
to c ivil servan ts was included in the Constitution. However, Artic le 3 14 
which provided protectio n to the members o f Ind ian Civi l Service was re­
pealed by the Twenty·eighth Constitution Amendment Act, 197 2 after the 
last member of the seryice retired. 

India also tops the list of the co untries where suits filed by its servants 
aga inst thei r master-Sta te arc the maximum . Litigation increased so much 
that on the one hand it clogged the wheels of jus ti ce: and on the other it 
made the govern ment servan ts dissati s fied, ineffic ient and demo ralized. 
Therefore, in 1985 by-pass surgery was done to clear the arteries of the 
admini st ratio n by passing Admini strative Service Tribunals Act, 1985 which 
aimed at establishing Service Tribunals at the Centre and the S tate levels to 
decide service disputes of the Central and State Government employees. But 
will this surgery restore the health of the administration to the normal po-
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sitio n is still an open quest ion. It is self-evident that the tribunals have no t 
been able to perform to the ex pectatio n as substitutes to the High Court, 
therefore, these tribunals have been brought l!nder the juri sdiction o f the 
High Court to play only supplem"enta l ro le in service mauersI 

C ivil services playa crucial ro le in the ad ministration of a State in every 
country. but in a welfare state like India civil services playa sti ll m ore 
im portant ro le because it is the duty o f c ivil servants to exec ute poli cies and 
programmes o f the government and also to provide necessary inputs for 
future policy plan ning. Therefore, it is expected that a c ivil servant would 
be imaginati .... e. dynamic , effec tive, committed. objective, independent , fair, 
reasonable and no n-political. However, unfortunate ly the popular image of 
a civi l servant has gone down considerably. Today the general impress io n 
is that ci vil servants have become po liti ca l, u seable and pli ab le and th at there 
is corrupt ion, indifference and inertia in the services besides maladministra­
tion, non-admini stration and abuse of power. Therefore, civi l servants cease 
to be a second line of defence in case po litical executive fail s. 

Civil services in Ind ia, modelled on Briti sh pattern, are based on ' tenure 
sys tem' in contradis tinct ion to American model which is based on 'spo il 
system '. Hence the nature of civi l service in India is 's tatus' and no t ~con ­

tract '. ·No m:Htcr the conditions of serv ice o f civil servants can be changed 
unilaterally by the government and a c ivil post can be created, abolished 
and fill ed ut its discretion yet in case of illegal termination o f service, a 
government servan t can claim reinstatcm e nt. 1 

P rovisions o f C hapter XIV of the Con stitution apply to establi shed civi l 
services of the Uni on and the States and to c ivil posts under the Unio n and 
thc States. Article 308 of the Constituti on provides thai the expression 'State' 
in th is ChJpter docs not include th e State of Jalnmu anel Kashmir. 3 The 
definiti on of the word 'State ' as given under Article 12 of the Constitution 
is al so not app licable to define the scope of the term 'State' in C hapter XIV 
because here rhe scope of the tcrm 'Sta te ' is ve ry much nanow. Thus in the 
context of Chapter X IV 'State ' shall no t include panchayats, local bodies, 
public corporations and government companies unless the law providcs 
otherwi se."! Therefore. the word 'State' in C hapter XIV means only a State 
as specified in Part A o r Part B of the First Schedu le of the Constitution.5 

I. L Chandra Kllmar v. VOl . (1997) 3 see 26 J. 
2. SIWllkamJ(j11 v. Srafi! of Kern/a. (1 97 1) 2 SCC 36 1. 
3. Constitution (Seven th Amendment) Act, 1956. 
4. In the State or Gujarlt . PanchayalS are 'State' w ithin ·Art. 308. 
5. Constitution (Seve nth Amendment) Act, 1956_ 
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(A) SERVICE RULES 

Under the provisions of Article 309 appropriate Legis lature has been 
empowered to frame service rules regarding recruitment and conditions of 
service of persons appointed to public services and posts in connect ion with 
the affairs of the Union or of any..,.State. Article 309 in Clause 2 furth e r 
provides th at until th e Legis lature has legislated on the subject. the executi ve 
may frame rules in this beha lf. Rule-making powers of the Legislature and 
the execut ive is thus co-extensivc.6 Nevertheless the power of the govern­
ment to make ful es is subject to the legis lati ve power of the Legislatmc.7 

Openi ng words of Art ic le 309 "Subject to the provisions of this COIl ­

stitu tion" clearl y indicate that the service rules whether legis lated by the 
Legi slature o r framed by the government mus t co nform to the mandatory 
provisions of A rt icles 310, 31 1 and 320 of the Constitution. Simil arly .he 
service rules sho uld also not violate the provisions of Artic les 14 and 16 o f 
the Constitutio n . Thus in A'loti Ram v. North Eastem FrolJlier RailwayS, the 
court held .ha. the Rules 148(3) and 149(3) of the Railway Code which 
provid ed for te rmina tion of service of permanent employees by giving them 
notice for the peri od mentioned in the ru les violate Artic le 3 11 . 1n the same 
manner in West Bengal Stare Electricity Board v. Desh Band/1II Ghosh9, the 
Supreme Court ruled th at the service rule providing for ·terminati on of service 
on three mon th s' notice on either s ide is arbitrary and hence vio lative of 
Article 14 of the Consti tution . 

Subject '0 the provisions of Artic le 20( I ) rules under Arti cle 309 can 
be made \vith retrospective operation,I O however there mu st be a nex us be­
tween rules and retrospectivity.ll Therefore, it is not enough th at the S[;Jtule 
should authorise ret rospective operation of ru les, the government must also 
show that there was sufficient reasonable and rat ional justificat io n for ap­
plying the rules retrospecti vely. However the power under Artic le 309 to 
make: laws w ith retrospective effect cannot be exercised to nullify a vested 
right. 12 Uesides making rules. government in exercise of its administrativ~ 
powers, ca n issue instructions also in order to fill a gap. Such instruct ions 
arc binding provid~d these ;Jrc nOI contrary to any exist ing law or rule. 

Under Article 309 rules can be framed by the Legislature or the gov­
e rnment relati ng to recruitment and cond itio ns of service of the civi l servants. 
No matter the words 'conditions o f service' arc co mprehens ive enough but 

6 . Ram Aurar Pal/dey v . Stale of u. P .. AIK 1962 All 328 (FB) . 
7. Kalyani Dayal v. Union of /lIdia , (\980) 3 sec 2.l5. 260·61. 
8. A.R ' 964 SC 600, 6.7. 
9. ( '985) 3 SCC t ' 6. 

10.8.5. Vadua v. Ullion of India, AIR 1969 se 118. 
I I. B.S. Yadav v. Stat~ of Jlaryana, 1980 Supp see 524: AIR 1981 SC 561. 
12. V"jol' of India v. Tusltar Ranjan Moflanty. (1994) 5 sec 450. 
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a nile validating a past illegal retirement was held· to be beyond the auth ­
orisation of Article 30913 However, the rules dealing with compulsory 
retirement were held to be rules rel ating to conditions of servicc.14 

II is surprising Ihat though Article 309 had contemplated that the Legis­
lature would make service rules yet it has not been done and the civil services 
continue to be governed by the rules made by the executive. The reason for 
this seems to be that it is comparatively easy to change service rules to suit 
the requirements of the government and the services. But this logic has made 
the service rules a plaything in the hands of the government,'5 and arc fre­
quently changed, sometimes. just to suit the convenience, sometimes to tide 
over a temporary crisis. sometimes to appease a class of officers who shout 
louder and sometimes to strike at an indi vidual. 16 

(1) Tenure of office: Doctrine of Pleasure 

Clause ( I) of Article 310 lays down that every person who is a member 
of a defence service or a 'civil service of the Union or an All-India Service 
or holds any post connected with defence or any c ivil post under the Union, 
holds office during the pleasure of Ihe President and in Ihe same manner 
any person who is a member of a civil service of a State or holds any ci vi l 
post under a State shall hold office during the pleasure of the Governor. 
Thus Article 3 10 makes the lenure of civil servants at the pleasure of the 
President or the Governor as the case may be. 

This 'pleasure' doc trine has been imported from E ngland . Common law 
doctrine of pleasure is based on the pri nc iple of public policy in order to 
make civi l servants responsible to the government and responsive to the 
people. In common law thi s doctrine implies that the civil service is not a 
contrac t and hence service can be terminated at any time without assigning 
any reason and a civil servant cannot enforce any condition of his serv ice 
in a court of law 'and cannot claim d<:unages or arrears of salary against the 
government. In thi s common law doctrine Parliament has now made many 

" inroads by legislation relating to employment, social security and labour 
relations. 17 

I 
: 

Doctrine of pleasure as developed in England has not been accepted in 
full in India. It is ·subjec t to the provis ions of Article 311 which lays down 
procedural s~feguards for civil servants. Thus Art icle 31 1 becomes a provi so 
to Article 3 10. Therefore, services of any civil servants cannot be term inated 
at pleasure unless the mandatory provisions of Article 3 11 have been ab-

13 . Srau of Myson' v. PadmQ.ltabhacharya, AIR 1966 SC 602. 
14. Slryam lAllI . Stat~ oj V.P. , AIR 1954 SC 369. 
IS. B.S. rada ll v. 5rar~ of Haryana, 1980 Supp sec 524: AIR 198 1 SC 56!. 
16. Id .• p. 569. I 

n. Om Prakash v. Sralt o/V.P., AIR 19S5 SC 600. Now Central Administrative Tribuoal 
is Ihe Forum for .this purpose . 

• ' 1 
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served . Doctrine of pleasure is further restricted by the general law of the 
land which empowers any civil servant to file suit in a court of law fo r 
enforcing any condition of his service and for cl a iming arrears of pay. Power 
to dismi ss at pleasure any civ il servant is not a personal right of the President 
or the Governor as the case may be. It is an executive power which is to 
be exerc ised at the advice of counci l of ministcrs. 18 Doctrine of pleasure as-­
contained in Article 310, being a constitutional provision, cannol be abra· 
gated by any legislat ive or execut ive law, therefore Article 309 is to be read 
subject to Artic le 3 10. This is not the case in E ngland where Constitutio n 
is unwri tten and hence the common law doctrine of pleasure can be whittled 
down by any act o f Parliament. 

Doctrine of pleasure o nly applies to civil services and posts heM under 
the State. Therefo re , thi s doctrine has no applica tio n to various const itutional 
pos ts o f Judges of the Supreme Court and Hi gh Courts, C hainnan and ·mem­
bers of Publi c Service Commissions . C hief Elec ti on Commissioner and 
Comptroller and Audi tor-General o f India. These func tionaries hold offi ce 
for the tcnn as laid down in the- Constitution and can be removed only 
according to the procedure as also laid down in the Co nstitution. 

C lause (2) of Artic le 310 especiall y empowers the government to enter 
into service contracts with persons haying special qualifications. Doctrine of 
pleas ure can be qualified or limited by such service agreements. Thus in 
order to secure the services of any person the government may include in 
the service agreement a provision for compensatio n in case of premature 
ahol ition of the post or reti rement not due to misconduc t. 

(2) Limitations en pleasure doctrine 

I. Articles 14, 15 and )6 place limita tions on the free exercise o f 
pleasure doctrine. Article 14 prohibits any di.scriminatory and arb i­
trary terminatio n of service. Article 15 prohibits term inat ion of ser­
vice o n grounds of religion, race, caste, sex or place of birth or any 
of them . Article 16(1) obligates equal trea tment and bars arbitrary 
discriminatio n. 

2. Article 320(3)(c) places anothe r limitation o n \he pleasure doctrine 
by providi ng lha t in all di sciplinary matters affec ting civil servan ts, 
Union o r State Public Service Commission, as the case may be, is 
to be consulted. 

3. Article 311 places two more limitations o n the free exercise o f plea­
sure doctrine which will now be di scussed in detail. 

18. Samsller Sing" v. SraU of Punjab. (1974) 2 sec 83 1: 1974 sec (L&.S) 550. 

, 
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(3) Constitutional safeguards to civil servants 

Anicle 311 is a limitation on the doctrine of pleasure as laid down in 
An icle 3 10 and thus places two limitations on the power of the government 
to dismiss a civil servant at plsasure. These limitations are:-

(i) that no civil servant can be dis missed or removed from service by 
an authority subordinate to that by which he was appointed ; 

(ii) that no civi l servant can be dismissed or removed o r reduced in 
rank except after an enquiry in which he has been given the charges 
against hi m and also g iven a reasonable opportunity to de fend him­
self. 

T hese two limitations lay do wn the cons titutional code of procedural safe­
guards for civi l servants in India. For th e fi rst time in India constitutional 
protection to government servants was provided by the Government o f India 
Act, 1919 which was foll owed by the Government of India Act, 1935 and 
continued by the Consiitution of India in Anicle 311. 

(4) Constituency of Article 311 
Two procedural safeguards provided in Anicle 3 11 apply only to persons 

who are members of a civil service of the Union or of an all -Indi a service 
or o f i1 civil service of a State o r to perso ns who hold a civil post unde r a 
Unio n or a State. The expression 'civi l post' means an appointment o n the 
civi l side of the administratio n as di sting uished from the mi litary side. T here­
forc, these safeguards are no t available to the members of the defence forces 
or to any post connected with the defence who are governed by the Amly 
Act. 19 Even a civili an holding a post in a de partment connected wi th defen ce, 
s lIch as Military Engineering.20 or Farm,!1 service cannot claim the pro tec tio n 
of Article 31 1. Furthermore. the te rm 'c ivil post' signi fies that there must 
exist a master and servant rel ationship between the holder of the post and 
the State which may be indicated by the State' s right to recruit , appoint . 
control and payment of wages. A re lationship of mas ter and servant can be 
indicated by all or some of these fac to rs. Therefore, holding of a 'civ il pos t' 
under the State is a ques tion of fac t. 

The protection of ArlicJc 3 11 applies both to permanent and temporary 
civil servants beCause Arti c le 3 11 does not make any distinctio n be tween 

.' permanent and temporary employees .:!:!. . 

Protection of Article 3 11, hO\I,:evcr, shall not be availabl e in case o f. 
compul sory retirement ill public intcrc....:; t. 23 or termination of service during 

t9. 
20. 
2 1. 

22. 
2J. 

V.K. Nambudi,j v. UniOIl vf hldia, A IR 1961 K~ r 155 . 
Subodh Ranjan Gllosh v. N(\ O Calfaglzall (Maj .). AIR 1956 Cal 532. 
UniOrl oI lndia v. DllO ram Pal Chopra. 59 Punj LR 472. See also STu:r S ingll Y. Stott! 
0/ M.P .. AIR 1955 Nag 175. 
ParS/l olam Lall Dhingra v. Unjon of India, AI R 1958 SC 36. 
State of u.P. v. Madan Mohml Nagar. AIR 1967 SC 1260. Str also D. Ramaswami v. 
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probationU or termination o f service which was temporary and for a fixed 
period 25 or reversion from an officiatin g P OS126 prov ided the termination of 
servi ce is bona fide and s implicitor which does not attach any stigma to the 
employee. 

However, when term ina tion of serv ice is. p~niti ve or simpl icito r or when 
it is a 'foundation' or a 'motive' of the acti on was expl ained by the Suprcmc_ 
Court in Dip!i Prakash Banerjee v. S.N. Bose National Center f or BasIc 
Sciences'!7. The Court observed : 

(1) If fi nding arrived at in an enquiry as [Q misconduct of the employee 
behind hi s bac k without any regul ar enquiry, the simpl e order of 
termination will be fou nded on allegation. hence bad in law. 

(2) If no enquiry was held , as employer was not inclined to ho ld one, 
order of terminatio n wi ll be simplic itor and it would be a case of 
' motive' and not 'foundatio n', hence wi ll not be bad in law. 

(3) If employer does 110 t want to enquire in to allegations agai nst the 
employee because of rcason of delay in taking action or if he is 
doubtful if adequate evidence will be ava il able, then a llegaiions 
would only be motive for tenni nat ion of service and hence termi­
nation would be simplicitor. not bad in law. 

(4) 'Vhere there is a sti gma o n the employee arising out from any record 
or order or annexure which can be asked for by any future employer, 
the order of termination will be bad in law. 

This distinctio n has been further expla ined by the Supreme Court in 
Chandra Prakash Shah; v. State oj u.p.28 , as follow s: 

" Important principles which are deducible on the concept of 'mo­
ti ve' and 'foundation ', concerning a probationer, are that a probationer 
has no ri ght to hold the pos t and his services can be terminated at any 
time during or at the end of probation o n account of general unsuitJbi lity 
for the post in ques tion. If for d etenminat io n of suitabil ity of the prob­
ationer for the pos t in questio n or for h is further retention in service o r 
for confi rmation. an inquiry is held and it is on the basis of that inquiry 
th at a dec ision is taken to terminate hi s services, the order wi ll not be 
punitive in nature. But, if there are allegations of misconduc t and an 

510" afT.N., (1982) t see 510: t 982 sec (L&S) 1t5, AIR 1982 se 793: S.S. Sak"'no 
v. Slate of U.P., (1980) t See 12, (t980) I SeR 923. 

24 . State oJ Maharaslllra v. V.R. Saboji, (1979) 4 sec 466: 1980 sec (L&S) 6 1: AIR 
1980 SC 42; Govunmrnt Bronc" Press v. D.S . Btlliappa. (1979) I sec 477: 1979 
sec (L&S) 39: AIR t979 se 429. 

25 . ONGC " . t,tend" Ali, ( t980) 3 sec 428, AtR t980 se t242. 
26. Harrwtll PrUCOli Singh v. Stare 0/ U.P., AIR 1957 SC 886. 
27. (1 999) 3 see 60. 
28. (2000) 5 sec t 52 . 
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inquiry is held to find out the truth of that misconduct and an order 
terminating the services is passed on the basis of that inquiry, the order 
would be punitive in nature as the inquiry was held not for assessing 
the general sui tability of the employee for the post in question, but to 
find out the truth of allegations o f misconduct against him. In this situ­
ation, the order would be founded on misconduct and it will not be a 
mere matter of 'motive'. 

" 'Motive ' is the moving power which impels act ion for a defini te 
result, or to put it differently. 'motive' is that which incites or stimulates 
a person to do an ac t. An order tenninat ing services of an employee is 
an act done by the employer. What is that factor which impelled the 
employer to take this decision? If it was the factor of general unsuita­
bility of the employee for the post held by him , the action would be 
upheld in law. I f, however, there were allegations of seri ous misconduct 
against the employee and a preliminary inquiry is held behind his back 
to ascertain the truth of those allegations and a termination order is 
passed thereafter, the order. having regard to other circumstances, would 
be founded on the allegations of misconduct whi ch were found to be 
true in the preliminary inquiry ." 

Applying the same princip le the Apex Court in Dhananjay v. Chief 
Executive Officer, Zilla Parishad, Jalna29, held that where the services of a 
temporary could be simply term inated under the Rules, without holding an 
enquiry. mere allegation or suspension order or contemplation of an enquiry 
culminating in tennination order cannot be held to be pu nitive attaching 
stigma. 

Government has power to compulsorily retire any government servant 
in public intcrest who has put in a speci fi ed number of years of serv icc. 
This gives unf~ttered power to the government without any counter balancing 
protection of Article 311 being avai lable to the employee. Therefore, in many 
a situations thi s power ha$ been exercised in mala fide manner for punishing 
an cmployec. Therefore. the courts have started extending the protec tion of 
Article 3 11 in cases of compulsory retirement aga inst executive arbitrariness. 
H ence, if it can be proved that power was exerc ised in mala fide manner 

.. and action carries any stigma to the employee, then the courts would not 
hesitate to qu ash the administrative actions .3o In Baldev Rai v. Unioll of 
India 31 , the Supreme COlin quashed the order of compulsory retirement 
which had been passed afte r taking into account old adverse confidenti al 
reports and ignoring confidential reports of the las t 5 years. In another case 
court quashed the order when the employee was allowed to cross the effi ~ 

29. (2003) 2 see 386. 
30. Union of India v. M.E. Reddy, ( 1980) 2 see 15. 
3 1. (1980) 4 see 321, AIR 198t se 70. 
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ciency bar but was compulsorily retired soon thereafter, even though there 
was nothing against him subsequent to his crossing the efficiency bar.32 

In case of compulsory retirement decision rests on subjective satisfac­
ti on, and it is not considered a punishment o r any sugges tion o f 
misbeha-viour. The proceedings are also not quasi-judicial, therefore. prin­
ciples of natural justice are not a~lracte(L However. it can be challenged on ­
the ground of mala fide. no evidence or arbitrariness.)) 

Hitherto the government has unfettered power to terminate the service 
o f a probationer or a temporary civil servant without any protection of Article 
3 11 being available to him. However, courts have also made some inroads 
into this area of admini strative d iscretion. The Supreme Court in Stale of 
A1aharashtra v. V.R. Sabojj34 observed that in case of termination of service 
of a probationer or a temporary staff the court may ask the government to 
produce its records if the government servant makes out a prima facie case 
that the order was by way of punishment. Thus where the termination of 
service of a temporary employee was preceded by a show-cause notice which 
was not pursued and his services were term inated On the ground that his 
serv ices were purely temporary, . the court quashed the termination order 
when it was proved that there was nothing on record against the employee 
except the show-cause notice. 35 

Courts have further held that the protection of Article 311 is available 
to a quasi-permanent employee 81so.36 According to government rules a 
quasi-permanent employee is one who is appointed to a temporary post but 
continues in that capacity for more than three years and has been certified 
by the appointing authority as fit fo r employment in a quasi-pennanent capacity. 

Constitutional protection of Article 3 11 (1) is available in case of 'dis­
missal' or ' removal' from service but the protection of Artic le 311(2) applies 
in case o f 'reduction in rank' also besides removal and dismissal. Thus the 
scope of Article 311(2) is wider than clause (I). 'Dismissal' Of 'removal' 
are basically the same concepts because in both the cases termination of 
service takes place. But the difference between the two expressions is that 
in case of 'dismissal' the employee is barred from future employment but 
no t in case of 'removal' .37 'Reduction in rank' does not entail tennination 
o f service because it is only a change to lower grade or cl ass. Therefore, if 
a person has been appointed on the lowest grade, this punishment cannot be 

32. S.S. SaJu,na v. Slalt af u.P., ( 1980) I see 12: (1980) I SeR 923. 
33. Bajkunrh Dos v. ClIitl District M~dical Offieu, (1992) 2 see 299. 
34. (1979) 4 see 466: 1980 sec (lAS) 61: AIR 1980 se 42. 
35 . (1979) t see 477: 1979 sec (lAS) 39: AIR 1979 se 429. 
36. Champaklai v. Union of lrufia, AIR 1964 SC 1854. 
37. MoJId. Abdul Salam Khan v. Sar/aral , (1975) 1 sec 669: 1975 see (L&S) 179: AIR 

1975 se 1064. 
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awarded to him. If a person is appointed temporarily or to officiate on a 
higher post he gets no right to that higher post and hence if reverted to his 
substantive post Article 311 is not attracteo. But if reversion is by way of 
punishment then protection of Article 3 11 shall be avai lable to him J8 

Suspension of a civil servant pending an inquiry is neither a dismissal 
nor removal from service so the protection of Article 311 is not available 
to a suspended employee. However, if the suspension is by way of punish­
ment, or is based on extraneous or irrelevant considerations or there is a 
total non+application of mind then court may grant relief. 39 

In the same manner if the service of a civ il servant is terminated as a 
result of abolition of his post, then also the protection of Article 3 11 shall 
not be available. Creation and abolition of a post is a matter of public interest 
which is in the sole discretion of the government. Nevertheless if the post 
has been abolished mala fide or as a cloak to punish the employee then court 
may grant relief.40 

The Supreme Court has extended Court's jurisdiction by ruling that the 
availability of judicial review even in cases of departmental proceedings 
cannot be doubted. Principles of natural justice are integral part of admin ­
istrative jurisprudence, therefore. in departmental proceedings, if it is found 
that the recorded finding s are based on no evidence or the findings arc totally 
paverse or legally untenable, the Court will exercise its power of judicial 
rev iew. 

(il) PROCEDURAL SAFEGUARDS 

(1) No term ination by subo rdinate authority 

Art icle 311 (1) prov ides th e fi rs t safeguard to a civil servant in case of 
his dismi ssal or. removal from service. Article 3q(l) provides that no mem­
ber of a civ il service or holding a ci vil post can be dismissed or removed 
from service by any authority subordinate to the authority by which he was 
appointed . The reason behind this safeguard is that the dismissed employee 
may not have faith in the jlldgment of a subordinate officer. Therefore, where 
a member of the Calcutta police force who had been appointed by the Com­
miss ioner of P~licc was dismissed by the Deputy Commissioner of Police . 

. ' it \1,.'a5 held that the order is violative of Article 311 (1 ),41 Tn the same manner 
di smissal of a civil servant by the Deputy Secretary who had been appointed 
by the Secretary was held to be in violation of the provisions o f Article 

38 . R.S. Sial v. SIal, oj u.P., (1975) 3 see til , t974 see (L&S) 50t: AtR t974 se 
Ilt 7; G.S. Gill v . S,ate oj Punjab. ( t975) 3 see n t974 see (L&S) 45t: AtR t974 
se t898. 

39. Stau of TN. v. P.M. Belfiappa, AIR 1985 SC 429. 
40. K. Rojmdmn v. 510" oj T.N., (t982) 2 see 273, t982 see (lAS) 208: AtR t982 se 

1107 . 
. 41. San/os" Kumar D~tI v. COntn,,; of Police, AIR 1955 ~1 ·81.~· " 

...... : ...... "'1:"0 
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311(1)." However, it does not mean that appointing and dismissing auth ­
oriti es mllst be the same. It is enough if ooth the authorities arc of the same 
rank and gradc.43 Whether an authority is of the same rank or not will be 
detennined with re ference to the date of appointment because it i s from th e 
date of appointment that the consti tutional guarantee becomes avail able to 
him.44 However, there is no I;>ar for conducting an enquiry by a subordinate.. 
authority which may ultim ately lead to a dismissal or removal of a civil 
servant:'5 

(2) Reasonable opportunity to dcrend 

Another safeguard which Constitution gives to a civil servant is predc· 
c isional hearing. Article 3 11(2) provides that no civil servant shaJJ be 
dismissed or removed or reduced in rank except after an enquiry in which 
he has been informed of the charges against him and given a reasonable 
opportunity to defend himself agai nst those charges. Before 1976 Article 
J 11(2) had prov ided another safeguard of post-decisional hearing against the 
proposed pun ishment as a result of the enq ui ry but this sa feguard was taken 
away by the Constitution Forty-second Amendment Act, 1976. This protec­
ti on will be available only when dismissal or removal or reduction in rank 
is by way of punishment and not othcnv.ise,4.6 Therefore, if a person is dis­
missed as a consequence of the abolition of his P9st the protection of Articl e 
31 1(1) will not be avai lable. 

Enquiry begins with the service of charge-sheet on the delinquent civil 
servant. The charges given in the charge-sheet must be clear, sum cient and 
not vague. The test of suffi ciency of charge-sheet is that it must give the 
employee sufficient information to enable him to defend hi mself. Therefore, 
suffic iency of th e charge-sheet is a question of fact and is a lso a justic iable 
issue. 

The concept of 'reasonable opportunity to defend' is synonymous with 
natural justice. A full di scussion on the prinCiples of natural justice has been 
niade in Chapter VI of this book, nevertheless a few salient principles may 
be discussed here. 

The concept of 'reasonable opportunity' is also the same as that of 'Pro­
cedural Due Process' in the American Constitution, therefore, the final 
au thority is vested with the courts to determine whether an 'opportunity' 
was 'reasonable' or not. The Legislature or the executive may by law lay 

42. Sarish v. Stott! of W.E.. AIR 1960 Cal 27 8. 
43. MSRTC v. Mjf7.tl KJuuim Ali Bt!g. (1977) 2 sec 457. 
44 . Krishna Kumar v. Djvl. Asstl. ElUlrical Enginnr. (1979) 4 sec 289. 
45 . Rt!gislrar Coopaalivt! Socit!ty v. F. Franando. ( 1994) 2 sec 746. 
46. Suld.bans Singh v. Sla" Df Punjab, AIR t962 SC 1711. 
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down the elements of a 'reasonable opportunity' but the final authority to 
pronounce on the validity of the enquiry procedure rests with the court. 

If the law under which enquiry is held lays down a procedure then it 
must be faithfully followed failing which the order of the administrative 
authority will be declared void" If the law does not lay down any procedure 
for the enquiry then the enquiry must be conducted according to the prin­
ciples of natural justice. Therefore. the Supreme Court in Slale of Bombay 
v. Nu rul Kha,," held that Rule 55 of the Civil Services (C lassi ficati on, Con­
trol Appeal) Rules which made oral hearing mandatory if demanded by the 
civil servants is binding and must be strictly followed and the denial of it 
would make the final order of the authority void. 

Enquiry must be specific and not general. Therefore, if a general statu­
tory enquiry was held on the basis of which an action wa..:; taken against the 
Assistant Station-Master without serving him any show-cause notice court 
hdd the action of the authority as void.4 ' 

Delinquent employee has a right to know all the evidences against him. 
Government cannot rely on any evidence which has not been brought to the 
notice of the employee and he has not been given a reasonable opportunity 
to rebut those evidences. Delinquent employee has also right to bring all 
relevant evidence, oral or documentary, before the Enquiry Officer. There­
fore, Enquiry Officer shou ld provide opportunity for the production of 
documentary evidence and also attempt to secure the attendance of defence 
witnesses,so 

Under Rule 15(5) of the Central Civil Services (Classification, Control 
and Appeal) Rules, 1967 a civ il servant has a right to present his case before 
di sciplinary authority through any government servant approved by the auth­
ority or through a lawyer with its pennission. This rule is mandatory and 
any denial of it would vitiate the enquiry. The Supreme Court has further 
fortified this right by holding that the disciplinary authority must bring this 
right to the notice of the employee. Therefore, when the enquiry against a 
class IV employee preceded without any assistance though the government 
was assisted by a presenting officer the Supreme Court quashed the order 
of dismissal because the employee had not been informed of his right of 
representation through another government servant.SI 

47 . ROllendra Challdra v. VOl. AIR 1963 SC 1552. 
48. AIR 1966 se 269. 
49. Amalendu v. Djm. Traffic Supdt . . AIR 1960 SC 992. 
50. Hallif v. Supdt. of Police. AIR 1957 All 634. 
51. A.L KalTa v. P&E Corp". of Ind;a. (198') 3 sec 3t6: t984 sec (L&S) 497 : AtR 

1984 SC .1361. See Harinarayall SrivaJtava v. Ullited Commercial Bank. (1997) 4 sec 
384. • . .• 
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No matter tho ugh the oral heari ng is not a part of natural justice, yet if 
the delinquent employee insists o n oral hearing he cannot be denied the right 
because the courts have held that personal hearing is a pan of reasonable 
opportunity . .52 

In the same manner though the righ t of cross-examinati on is not a part 
of natural j ustice, but the Supreme Cot"t has held that the delinquent em ­
ployee mllst be given a chance (0 cross-examine the witnesses who have 
deposed aga inst him .53 

D epartmental proceedings and the case in the law court can s imulta­
neously proceed against the delinque nt employee. He can be punis hed by 
the government if found guilty in departmental proceedings, no matter he 
may have been acqu itted by the c riminal court.5-l The reason for thi s is that 
the sta ndard of burden of proof required by the criminal court is much higher 
than in the departmental enquiry. 

Article 3 11 ( 1) and (2) only provide fo r procedural safeguards to a c ivil 
servant therefore. courts onl), ensure that the enquiry is held according to 
the principles of Ilnturai justice. Courts generall y do not interfere with the 
punishment awarded. Nevertheless courts have held that in cases , where pen ­
alty imposed is arbi trary, grossly excessive or out o f proP9rtio n to the o ffence 
committed o r not warranted by the facts and circumstances of the case, it 
wi ll strike down the impugned o rder.55 Court furth er held that in dealing 
w,ith governmen t servant Sta te must also con form to th e const ituti onal re­
quirement of Artic les 14 and 16 which guarantee just and fair treatment. 56 

Regarding d isciplin ary action against gove rnment an eni gmat ic problem 
worth noticing is that whenever Lokayukta/Lok Pal recommends d1sciplinary 
action against a public servant even afte r complying with elaborate procedure 
it is on ly the beginning of the beginning in as much as the recom mendations 
arc no substitute for the report of the enquiry under the CCA Rules and the 
who le procedure must commence afresh from the very beginning. Even if 
it may be lawful for the government to take ac tion on the recom mendation 
without any further enq uiry, government may not be bo und by the recom ­
mendation. The Apex Court did no t give its opinio n on this curious probJem 
and recommended a proper legis lat io n." Same is the situat ion where a 

52. Stat~ of Punjab v. Karam Chand. AI R 1959 Punj 402; C.S. Sharma v. Statt' of V.P .. 
AIR 196t All 45. Nripendra II. S:me of WH., AIR 1961 C31 I. 

53. Bhilgm Ram v. Stall' of H.P .. (l983) 2 sec 442: 1983 sec (L&S) 342: A tR 1983 se 
45-1 . 

5·1. CarplI . of Nagl'ur v. HamclWlldra Mud(lk. ( 1981) 2 sec 714: 198 1 see (L&S) 455: 
AIR 1984 SC 626; Govirld Dass v. State of Billar, ( t997) 11 sec 36 1. 

55. Union of India v. TIiIsiram Patel. ( 1985) 3 see 398: 1985 sec (L&S) 672 : AIR J9SS 
se 141 6. 

56. N.poi Singh v. Slott of u.P., (1985) I see 56, t985 see (L&S) I , AIR 1985 se 84. 
57 . /1I..5 (;(u l;Oll of A.P. LokayulaalUpa-/okayukta v. T.5.R. Reddy, (1997) 9 sec 42. 
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Human Rights Commission recommends actio n against a public servant for 
the violation of human rights. A proposal for the amendment of Protection 
of Human Rights Act, 1993 is in the offing to make the recommendation 
of the commi ss ion binding on the government so that the duplication of 
enquiry is avoided and action is taken immediately. 

(3) Whether the report of the enquiry be shown to the delinquent ch'i! 
sen 'ant? 

This topic has been exhaustively dealt within. Chapter VI. Here it will 
suffice to point out that the conn icting law laid down by the Supreme Court 
in Kailash Chander AsthanaSB and RamUlIJ Khan S9 cases has now been fi­
nally settled by the Court in Managing Director, Electronic Corpn. of India 
v. V.B. Karunakn,w. The Court finally ruled that a person has a ;ight 10 the 
copy of the enquiry report before the authori ty takes decision on the question 
of his guilt. This rule wi ll apply 10 all authorit ies whether public or private 
and the failure to ask for the report will not be considered as waiver. How­
ever, this law will have no retrospecti ve operation6 1 and a person cannot 
take the advantage of the law laid down in this case no matter the proceedings 
challenging the dismissal order are still continuing in a court of la\\,.62 

(4) Can disciplinary action be taken against an Enquiry Officer exercis­
ing quasi-judicial powers for miscondu ct? 

An Enquiry Officer conducting an e nqui ry exercises quasi-judicial 
powers, therefore, as a general rule. he is not amenable to any disc iplinary 
act ion for his act ions as a judge. However, the Supreme Court in a rccent 
case of Unioll of Illdhl v. KK. Dhawan63 held that where an officer in 
exercise of judicial or quasi-j udic ial powers aC ls negligently or reckless ly o r 
in order La confer undue favour on a person he is not act ing as a judge and 
hence can be subjected to disciplinary action. Elaborating the point further 
the court observed that such action can be taken against the officer in the 
following cases: 

I. \Vherc the officer has acted in a manner as would rencet on his 
reputation for integrity or good fa ith or devotion to duty. 

2. If there is a prima facie material to show recklessness or misconduct 
in the discharge of duties. 

58. (1988) 3 see 600. 
59. ( t99t) I see 588. 
GO. (1993) 4 see 727 . 
61. See UO I v. Mahd. Ramlan Khan. ( 199 1) I sec ss8. 
62. MD. Food Corpn. of Ind ia v. Nartlldra Kumar Jain, (1 993) 2 sec 400. 
63. (1993) 2 sec 56. In this case the court explained in VOl Y . D~sa i, (1993) 2 sec 49. 

holding that in this case Enquiry Officer had found nothing wrong against thc officer 
exercising quasi-judicial powers. 

, 



508 Constitutional Proleclioll to Civil Servants [Chap . 

3. If he has acted in a manner which is unbecoming of a government 
servant. 

4. If he had acted negligently and omiued the prescribed conditions 
necessary for the exercise of the statutory powers. 

5. If he has acted in a manner to unduly favour a party . 

6. If he has been actuated by corrupt motives however, small the bribe 
may be .'Y 

(5) Consequential benefits on reinstatement 

A government servant suspended on corruption charges is not entit led 
to consequential benefits as a mauer of course even if he is acquitted and 
reinstated in job. Apex Court held, that the purpose of prosecution of a 
public servan t is to maintain discipline in service, integrity, honesty and 
truthful conduct in the performance of public duty. His conduct must be an 
open book. Though legal evidence may be insuffic ient to bring home the 
gui lt beyond a ll reasonable do ubt , reinstatement would send ripples among 
lhe people in office and locality and would give wrong signals. Thi s is the 
valiant effort of the judic iary to bring back the los t di scipline in the service.6-t 

Furthermore, the governm ent may decide a'i a pan of executive policy 
th e date from which arrears would be granted to its employees. The matter 
being an executive policy in character, cannot be considered as arbitrary 
violating Article 14 o f the Constitution. Therefore, where the High Court 
had allowed selectio n grade with consequential benefit, the Apex Court held 
that the government can fi x a date from which consequential benefits would 
be available" 

(6) Suspended Employee must follow service rules 

Upholding the dismissal of a Punjab police officer for abstaining from 
duty whi le under suspension, the Supreme Court . rejecting the argument that 
an employee under suspensio n need not apply fo r leave, held that the em­
ployee under suspension has to follow th e service rul es as they were 
applicable to him whi le in regular service.66 

(7) Protection of employees who acquire disability during senice 

Persons with Disabiliti es (Equal Opportunities. Pro tedion of Rights and 
Fu ll Participation) Act, 1995 provides that no person can be di spensed with. 
reduced in rank, if he acquires disability during his service. If he is not 
sui table for the post he was holding, he could be shifted to some .other post 
with same pay scale and service benefits. If no suc h post is available he 

64. T"~ Tinit'S of Illdia, 26th March, 1997, p. I. 

65 . Slal~ of fJaryaTUJ v. Raj Chand Jain, (1997) 5 sec 167. The government had allowed 
arrears for 38 months prior to the decision of the court. 

66. Th~ Tribun e, Sept. 23. 2003, p. 2. 
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may be kept on a supernumerary post unless a suitable post is available or 
he attains the age of superannuation, whichever is earlier. However. govern· 
ment may exempt, by notification, any establishment from these provisions. 

(8) Judicial r e"iew of departmental proceedings 

In Kumaoll Malldal Vikas Nigam LId. v. Cirja Shankar Pam6', the Su­
preme Court extended Court's j urisdiction [0 departmental proceedings. Thi s 
will go a long way in protecting government servants from any possible 
harassment. In this case the inquiry officer had finalised the report against 
the alleged delinquent government servant without giving him the copies of 
the documents which showed irregularities committed by him and was given 
no chance to defend himself in the proceedings. Upholding the Allahabad 
High Court order quashing the departmental inqu iry findings against the 
employee, the Apex Court observed that judicial review of admini strative 
action is feasible and same has its application to the fulle.st extent in even 
departmental proceedings where it is found that the recorded findings are 
based on no evidence or the findings are totally perverse or legally untenable_ 

(9) Exceptions to Ille rule of reasonable opportunity to defend 

Proviso to Article 3 11 (2) lays down three exceptions to the rule of rea­
sonable opportuni ty to defend. Therefore, in the following three case.s a civi l 
servant can be dismissed or removed or reduced in rank without any notice 
and hearing. 

( I) Where a civi l servant is dismissed on conduct which led to his con­
viction in a criminal charge, conviction means the final conviction because 
an appeal is merely the continuation of the original proceeding therefore, if 
a person is acquitted by the appellate court , he is not convicted at all 6 8 Thi s 
provision applies even jf a person is released on probation after he has been 
found guilty.9 The Supreme Court held that the word 'penalty' under Rule 
14(i) of the Railway Servants (Discipline and Appea l) Rules, 1968 which 
provides for the same exception as is provided in Article 311 (2)(a) does not 
refer 10 a sentence awarded to the accused on his convict ion but it merely 
indicates the nature o f penalty which could be imposed by the disciplinary 
authority if the delinquent employee had been found guilty of conduct which 
led to his conviction on a criminal charge.70 

67. CA. No. 5147 of 1998, dL 18- 10-2000. 
68. R.S. Dass y. Divisional SUpdl., AIR 1960 All 538. 
69. Div!. PerS01ll1t/ Officer v . T.R. Challopan, (1976) 3 sec 190: 1976 sec (L&S) 398: 

AtR 1915 SC 2216; VOl Y. Tubj'am Palel, (1985) 3 SCC 398: t985 see (L&S) 672: 
AIR t985 se t4t6. 

70. Divl. Pto'onlltJ Offieu v. T.R. Cllallapan, (1976) 3 sec 190: 1976 sec (US) 398: 
AtR 1915 SC 22[6. 
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However, acq uittal in criminal case does not automatically entitle a per· 
son to reinstatement. It is open to the competent authority to direct an enquiry 
before reinstatement," 

Under cl ause (a) of the second proviso to Article 3 11(2) if a governme nt 
servant has been convicted on a criminal charge by the Court but if th e 
sentence has been suspended a bail has been granted by the ~ppellate Court 
it should no t be a bar fo r taking action by the admini strati on. In the same 
manner if a government servant has been con victed by the trial Court , there 
is no prohibition that the admini stration should wait for the resu lt of appeal 
or revision before taki ng actio n so that the employee may not continue in 
service j f he has been convicted on a criminal charge.72 

In Ciw llapan73 the highest Bench furth er held even after hi s convictio n 
by a criminal court, the delinque nt civil servant is entit led to hearing. no 
maHer summary in natu re, at least on the quantum of punishment. The ra· 
tionalc behind th is proposition was that it is just possible tha t th e employee 
I!1ay have been convic ted on a minor o r technical charge. However, the 
correctness of thi s law was doubted by many from the very beginning. T here­
fo re , in Union of India v. Tulsiram Pater 4, the Apex Court overrul ed 
Challapmt75 and held that before punishing delinquent civi l servant on this 
conviction by a cri minal cO·Uf( the puni shing authority must consider the 
ci rcumstances of the case, judgment of the criminal cou rt , entire conduct o f 
c ivil servant, gravity of the offence committed, impact on the adm ini strat ion. 
whether the offence is of technical o r tri vial nature and extenuating c ircum · 
stances , if any, but this hos to be done ex parte by the authority hi mself 
without hearing the employee. 

However, even after Tulsiram Pater6 the doors of the court are not 
completely closed. The order of the government d ismissing an employee, 
without hearing. on his conviction on a crim inal charge can st ill be c hal· 
Jcnged in a cou rt of law if the impugned order is arbitrary. o r grossly 
excessive. out of all proportion to the o ffence committed or not warranted 
by the facts and circumstances of the case. The impugned order can also be 
challenged on the ground of non· application of mind by the governme nt to 
the facto rs laid down by the court in Tulsiram Pater7 as mentioned in the 
above para. Therefore, the Supreme Couri , even after its dec ision in Tulsiram 

7 1. DhanclIlj ay v. ,Chief E:uculive Officer, Zilla Parisllad. jalna, (2003) 2 see 386. 
72 . Dy. Diralor of Collegiate Educa tion (Adlllll . ) v. S. Nagoor Metra, (1995) 3 sec 377. 
73 . Ibid . 
74. V Ol v. Tuisiram Patel, (1985) 3 sec 398: 1985 sec (L&S) 672: AIR 1985 SC 1 .. $1 6. 
75. Divl. Personllel Officer v. TH. Challapan, (1 976) 3 see 190: 1976 see (L&S) 398: 

AIR t975 se 22 t6 . 
76. V Ol v. Tuisiram Patel .·(l 985) 3 sec 398. Sa also Shankar Doss v. VOl, (1985) 2 

see 358, 1985 see (L&S) 444 , AIR 1985 se 772-
77 . Ibid. 

. - . 
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Patera denying any hearing to the civil servants in case of thei r dismissal , 
removal or reduction in rank on the basis of thei r conviction by a criminal 
court. has not left them without a remedy. 

(2) Second exception to the rule o f reasonable oppon unity is that where 
it is impracticable to hold enquiry, a civi l servant can be dismissed , or 
removed o r reduced in rank without any notice or hearing. But before taking 
ac tion under th is exception it is necessary that disciplinary au thority mus t 
be satisfied on the question of impract icability and the reasons [or il s sa lis· 
fac tion must be recorded in writing. ' Imprac ticability of hearing' is a question 
of fact and hence a justiciable issue. Therefore, if it can be shown th at the 
hearing was practicable the order o f disciplinary authority shall be quashed. 
No maller cl ause (3) of Article 3 11 makes the decision of the governme nt 
on the question of 'impracticability of hearing' as final nevertheless 'fina l' 
is no t so fin al that the courts cannot do anything wi thin the parameters of 
law relating to the privilege of the government to withhold documents, court 
can decide on the question of impracticability of hearing. The apex Cou rt 
irl Tulsiram Pater9 observed, "\Vhether it was practicable [Q hold the e n­
quiry o r not must be judged in the context of, whether it v .. ·as reasonably 
practicable to do so. It is not a total or absolute impracticability which is 
required by clause (b). What is requi site is that the holding of the enquiry 
is not practicable in the opini on of a reasonable man taking a reasonable 
view of the prevailing situat ion." Di scretion dispensing with the enquiry on 
the ground of impracticabili ty should not be exercised improperly, for in­
sufficient reasons or reasons which are no t gennane to the issue of dispensing 
with the enquiry.8o However, the au tho rity has to reach the decision of dis­
pensing with the enquiry ex parte. Ther:efore, even in th is area of denial of 
reasonable opportunity, a civil servant is not without a remedy. The same 
lay.' was reiterated by the Supreme Court in Satyavjr Singh v. Union of 
",diaSI • In this case thc appell ants who were employees of the Research and 
Analysis Wing (RAW) resented the introduction of identity card system in­
troduced by the Counter In tell igence Section (C IS). a branch of RAW. fo r 
going from o ne floor to the other as a security measure. This resentment 
later on took an ugly turn. There were violent demonstrations and the officers 
were made hostages. S il~ alion became so tense that the police had to be 
called in to release the hostages. Under these circumstances witnesses were 
not available and service of the notice was no t practicabl e. Therefore, de­
linquent employees were dismissed without hearing under Rule 19 of the 

78. UOI v. Tub;,.m Paul. (1985) 3 see 398, t985 see (L&S) 6720 AIR 1985 se 14 16 . 
79. Ibid. 
80. Workmen v. jUndUJlan Stu l Lid., 1984 Supp sec 554: 1985 sec (~S) 260: AIR 

1985 se 25l. 
- 81. (1985) 4 see 252. 
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Central Services Rules read with clause (b) o f Article 3 11(2) of the Con­
stitution. Court came to the conclusion that where an atmosphere o f violence 
o r of general ind iscipline and in subordination prevails ac tion under Article 
3 11 (2)(b) can be legitimately take n. 

The Supreme Court in Chantiigarh Administra tion v. Ajay Manchallda81 

further held that. unless there are s uffic ient evidences on record to prove that 
departmental enquiry is not practicable the plea canno t be lightly accepted 
o therwi se lower ranking offi cers will have no pro tec tion against senio r o f­
fi cers who will always accept the easy course. In this case in pursuant of a 
compl aint o f extort ion the govern me nt had passed the o rder o f dismissal 
against a po lice officer di spensing with the depa rtmental enq uiry on the 
ground of unprac ticability. The enqui ry officer confi rmed the compla int as 
lrue and also confi rmed that due to threats compl ainant is rel uctant to pursue 
the case and witnesses are not willing to depose and therefore. opined that 
enqu iry is not practicable. It was held that it is not a suffic ient material to 
conclude that enquiry is 110t p racticable. The Supreme COlin held that p rov iso 
2 of Art. 31 1 o f the Constituti on is based on public JX> licy and is conceived 
in public interest to be e mployed in public good subject to j udicial review . 
This proviso will apply where government servant deserves the punishment 
of dismissal, removal o r reduction in rank . Every case· is to be treated on 
its own merit. The autho rity must record reason that why enquiry is not 
prac ticable. These reasons may not be com municated to the delinquent public 
servant. The fi nality clause in Art. 311 docs not mean final as to bar judic ial 
rev iew. Even when power is subjective. it is no t beyond judicial review.g3 

Ho \\!ever, in such cases Court does not s it as an appell ate autho rity so 
as to substitute its own view for that o f the disc iplinary authority. But Court 
can d irec t the authority to e xerc ise its discretion though it canno t direc t it 
to exercise its discretion in a parti cul ar manner where the reasons fo r di s­
pens ing with the enq uiry are fo und to be no t proper. Court would normall y 
d irect the authority to hold U,e enquiry, keeping in view th e fac ts· and cir­
cumstances o f each case.Sol 

(3) The th ird exception to the rule o f reasonable opportunity to defend 
is g iven in Article 3 11(2)(c). It lays down that where the President or the 
Go vernor, a.;; the case may be, is satis fi ed. that in the interest of the security 
of State it is not expedient to p rovide hearing then hearing may be dispensed 
with . 'Sati sfact ion' o f the Pres ident or the Governo r is in the constituti onal 
sense wh ich means th at such satisfac tion may be arri ved at by anyo ne auth­
orised under the Rul es of Business.8s President or the Governor need no t 

82. (t 996) 3 sec 753; Ull ion Turitory of CllLJndigar/1 v. Alo/linda Sing" . (1997) 3 see 
68. 

83. See S. R. BomnlLJi v. VOl. (199.$) 3 see 1; A.K. KauI v. VOl, (1 995) 4 sec 73. 
84. iridin" Railway Construction Co. v. Ajay KWllar, (2003) 4 sec 579 . 

. ............. -.: .... 
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record reasons fo r thei r decision as is requi red under Article 3 11 (2)(b). Se­
curity of S tate, amongst other, may involve situations like disobedience and 
insubordination on the part of members o f policc. 86 The Supreme Court 
further cl arified that what is required under clause (c) is not the sati sfac tion 
of the President o r the Governor, as the case may be, that thc ':interest of th e 
security of the State is or will be affected but hi s satisfac tion that in the 
interest of the security of the State. it is not expedient to hold an enquiry 
as contemplated by Article 3 11 (2)." 

No maHer there is no requirement for recording of reasons by the Presi­
dent/Governor for its satisfaction that it is not prac ti cable to hold enquiry 
blll th is does not dispense with the obligatio n to satisfy the court/tribu nal 
(hat the satisfactio n was arrived at after taking into account relevant fac ts 
and circumstances and was not vi ti ated by mala fides and was nOt based on 
extraneous or irre lev3 J11 considerations. The government is obliged to pro­
duce such mater ial . which may justify ils decisio n even if it claims a priv ilege 
10 produce certain documents under Sec tions 123 and 124 of the Evidence 
Act. The court will be within its ri ght to look into the record for the purpose 
of determining whether the sa ti sfac tion has been vitia ted for any reasons 
mentioned by the appellan ts. Thus, sa ti sfaction of the President/Governor 
under A.rt . 3 1 I (2)(c) is not immune fro m judic ial rev iew. however. the scope 
o f judi cia l review shall be limited as indi cated in S.I? BOllllllai88 to the si tu­
ations of mala fide and extraneous or irrelevant considerations. 89 

Therefore, in cases falling under clauses (a), (b) and (c) of Article 31 1 (2) 
hearing of any kind to the delinquent employee is prohibited . Court furt her 
held that no matter Article 14 is the constitutional guardian of the principles 
of natural justice but when it is expressly excluded by Art icle 3 11 (2) c lauses 
(n) , (b) and (c) its requirement cannot be rcad in Article 14 simply because 
it is not just possible to afford an enquiry under the circumstances. However, 
if the decision in any of the three clauses is; based 'o n extraneous ground or 
grounds have no nexus 1O .the situation envi saged in that clause or is mala 
fide . the doors of the court shall be open wide. In such situations Article 14 
wh ich guarantees protection against arbitrary State action will also be al-

.. trac ted. 

85 Samsher SillS" v. Statt' of Punjab. ( 197-l) 2 sec 8) 1: 197'" sec (L&S) 550: AIR 197J 
SC 2192 . See al so VOl \'. S,ip":; Ranja" , (1975) -l sec 699: 1975 sec (L&S) 397: 
AIR 1975 SC 1755 . overru ling B.K. Sardari Lal .... VOl, ( 1971) 1 sec 411: AIR 197 1 
se 15.7 . 

86. Sot)'Q\.ir SillS II v. VOl , (1985) 4 sec 252. 
87. UO I v. Tu/s;ram Pa"l. (t985) 3 sec 398: t985 sec (L&S) 672: AIR t985 se t4t6. 
88. ( 1 99~) 3 sec I. 
89. AX Kaul v. VOl. (1995) 4 sec 73. 
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Rule-making power o f the Legislature or the e .... ecut i\'c under Article 
309 is subject (0 Article 31 1. the re fore. any attempt to ncgati\'3 te the exclu­
sionary effect of Article 3 11(2 ) wi ll be vo id. What the Constituti o n has 
prohibi ted ca nnN be ~Ilowed by any ordi nary law-mak ing po wcr.w 

Now Tllls;ralll Parel9! t110ugh has completely Q\'crrul cd C"cllnppnIl9~ 

whi ch had allowed a limited enquiry on the question of nature and exten( 
of the penalt y imposed and had also leg iti mi zed of possibil ity of !"cfvi cc 

rul es conrcn ing ::J. right o f hearing in situations covered under clauses (0). 

(b) and (c) o f Arti c le 3 11 (2), ye t judic ial re\'iew of gover nmental ac tion 
under Articles 32 an~ 226 is not completely barred and hence a civi l serva nt 
can still be sure of COll rt' s protcc tion from the arbitrary L1nd ma la fide exerci se 
of governmental PO\\"C r. At the most TII /sira", Pfl{e(J:' sounds like the bell 
o f a fire-brigade wh ich wakes up people at midnight and causes annoyance 
but it also saves Ihem from burn ing ali ve. Fact remains that wit ho ut di sc ipline 
no nation can progress. 

(10) Disciplinary proceedings agains t judges of the subordinate courts 

Article 235 lays down that th e conlrol over di st ri ct cou rts and courts 
su bordinate thereto including the posting and promotion af. and the grant of 
leave to, persons belonging to the judicial se rvice of a State and holdin g 
;-IllY pos t in fe ri or to the post of district judge shall be yc,stcd in the High 
Cou rt. AIticle 227 furthe r prov ides that c\'cry High Court shall have super­
intendence oyer all coun s and lri bunals throughout the territories in relati on 
to which it exercises j urisdic tion . The combined effect of these Articles is 
Ihat the lli gh Courts have been ycsred of di sc iplinary control over membe r~ 

of State Jud ic ial Services ill the 5ubord in ;..t t.; cou rts. This was necessary in 
urde r to maintain independence and integrity of the judic iary. 

No nlattc r Ih.; l!l cmbcrs of Ihe S tale Judicia l Sc [' vil'cs ail; ~lpp{) i nted by 
the Governor anti hence in view of Arlieit' 311 ( 1) ('Inly the Go\'cmor has 
the author ity to irnpose major penalties or removal or dismissal or reduction 
in rank ye t in vic\\' of Artic le 235 Goyernor cannot condu ct discipl in ary 
proceedings ap.\ rt from Ihe Il igh Court. Therefore, the power 10 insti tute 
cnquiry again."! members of S t~te J \JdiciaJ Services \'(' sts in th e Hi gh COlin 
3nd o n the ba~i::, of the r.;commend:J.tioI15 of the I fi gh Court, Goyernor will 
tJkc action. Governor hJS no di scre tion to disagree or modify (he rCCOIll ­

I1lcnd.1tioilS of thc High Court. Even Publi c Serv ice Commiss ion Ileed not 

90. A A:. Knill ... . VOl, ( 1995) 4 sec 73. 
91. Ibid. 

92. /)il'l . Pers(JIllu'l Offica. S. Rly. v. Chtlllappall. (1976) 3 sec 190: 1976 see (L&S) 
393, (t 976) t SCR 783. . 

93, U.O. /. v. Tll/siram Pari'!. (1985);\ sec 398: 1985 sec (L&S) 672: AIR 1985 se l~t6 . 
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be consulted. This was clarified by the apex Court in Baldev Raj v. PUlljab 
and Haryana Hjgh Courtl. In this case, after an enquiry against a sub-judge, 
Hi gh Court had recommended removal but the government in consultatio n 
with · the Public Service Commiss io n reinstated the judge. Apex Court held 
that the recommendation of the High Court is binding on the government. 
S imilarly. the government has no power to order compulsory retirement of 
a judicial officer unless the High Court recommends 50.2 

(C) ADMINISTRATIVE SERVICE TRIBUNALS 

For a long time a search was going on for a mechanism to relieve the 
courts. including High Courts and the Supreme Court. from the burden of 
service li tigation which formed a substantial portion of pending litigation . 
As early as 1958 thi s problem engaged the attention of the Law Commission 
which recommended for the establishment of tribunals consisting of judic ial 
and administrati ve members to decide service matters.3 In 1969 Administra· 
live Reform Commission also recommended for the establishment of ci vil 
service tribunals both for the Central and State civi l servants.4 Central Gov­
ernment appointed a committee under the Chairman of Justice J .C. Shah of 
the Supreme Co urt of India in 1969 which also made si milar recommenda· 
tion. In 1975. Swarn S ingh Committee again recommended for the setting 
lip of serv ice tribunals.s The idea of sett ing up serv ice tribunals also found 
favour with the Supreme Court of India which in K.K. Dutra v. Union of 
IIIdia6 advoca ted for setting lip of service tribunals to save the courts from 
avalanche of writ petitio ns and appeals in service matters. In the meantime 
various States7 had established their own service tribunals. Service Tribunal 
was also established in Andhra Pradesh in 1973 by the Thirty-second Con ­
stitu tion Amendment. 

It was against this backdrop that Parliament passed Constitution (Forty­
second Aqtendment) Act. 1976 which added Part XIV-A in the Constitution. 
Arlicles 323-A and 323-B enabled Parliament to constitute administrative 
tribunals for dealing with certain matters specified therein . Article 323 ·A 
provided that Parliament may by law, provide for the adjudication or trial 

"by administrative tribunals of disputes and complaints with respect to re­
cruitment and conditi ons o f service of persons appointed to public services 

t. (1976) 4 see 20t: t976 see (L&S) 571 : AIR 1976 se 2490. 
2. Slate of flaryallfJ v . II/der Prakaslr. (1976) 2 sec 977: 1976 sec (L&S) 372: AIR 

1976 se 1841. 
3. XIV REPORT OF REFOR.\I OF JUDICIAL ADMINISTRATION. ( 1958). ' 
4 . REPORT ON PE.R,SONI'.'U AD!'otl~ISTRAnON, 1969. 
5. Ptrsputivt. (1986) I SU (JourDarSection). pp. 1·5. .. _ • . ;. 
6. (1980) 4 see 38: t980 see (L&S) 485 : AIR 1980 se 2056. , . 1 
7. Gujarat: 1973. UIUr Pr.adesh. 1975, Rajasthan, 1976, Assam, 1911. In Bihar ,Act was 

passed In 1982 but the. tribunal was never established. . ;n t' -' 

" en lulb (.~, .. :'£\".J' 
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and posts in connection with the affa irs or the Union or of any State o r of 
any local or o ther authority within the territory of India or under the control 
of Government of India or of any corporation owned or controlled by the 
government. Parliament was furth er empowered to prescribe by law the ju~ 

risdiclio n. power. autho rity and procedure of such tribunals and al so to _ 
exclude th e jurisdictio n o f all co urts except that of the Supreme Court under 
Article 136.8 Empowered by these enJ,bling pro\' isio ns of the ConslillH ioll 
Parliament enacted Admini s trati ve Tribunals Act, 19859 for th e cst;Ibli shrncIH 
of administrat ive service tribunals for deciding service disputes o f c ivil .ser­
van ts of the Centre as well as of the States which \I,:as amended in 1986. 

Seclion 4(1) of the Act provides for the establishment o f Central Ad~ 
ministrative Tribunals. It also empowers the Central Government to establish 
an admi nistrative tribunal for any State on rece ipt of such a requcst to es­
tabli sh an administra ti ve tribunal for any Slate by the State GovernmenL 
Section 5 provides for the composit ion o f tribunals and benches thereof. 
According to sub-sect io n (i) of Section 5 each tribunal shall consist of a 
Chairman and such number of Vice-Chainnan and othe r members as the 
appropriate government may deem fit. Section 5(2) further provides th il t a 
bench shall consist of onc judic ial member and an administrative member. 
Section 5(4)(b) authori ses the C hairman to transrer the Vice-Chairman of a 
Bench or other members thereof to any other Bench. 

Seclio n 6( 1)(2) and (3 ) o f the Ael prescribes qualificat ions for appo i nl~ 

JIlent as Cha irman, Vice-Chairman, Jud ic ia l Member and Admini strJti\·~ 

.\1 cl11bcrs. A person shall not be qua lified for appointmen t as the Chairman 
u!lk~s he- is or h:1s been a judge of the High COll rt or Iws. fo r il l least t\\"o 
yr.ar!> , held the post of a Secretary. to the Govcrnmel1l o f Inella or any othe r 
pos t under tlte Central or State Govern ment carryi ng a scale of pay which 
is not less than that of a Secretary of the Gove:mment of India. Therefore. 
a retired person can also be appointed as Chairman of the Administrative 
Tribunal if he fu lfils any o f the abo ve qualifica tions. 

Similarly, it person shall no t be qualified fo r appoint ment as Vice-Chai r­
mnn unless he is or has been a judge of il High COllrt, or Sec retary to the 
Government of India or St3tC ca rryin g the sc al e o f pay not less than that of 
Secretary to the Government o f Ind ia , or held the post as Additional Secre­
tary to the Government of India, or ha.s, for a period of nOlless than 3 years. 
held o ffi ce as a Judicial ~1cmbe r or an Administrative ~·tember. 

The qualifications for appointment as Judicial Member arc laid down 
in sub~sec lion (3) of Seclion 6 of the Act. It lays down that a person shall 
nOl be qualified for appoinlmenl as a lud ieial Member unless he is, or has 

8. Arts . 323~A(2)(d) aDd 323 ~B(3)(d) . . _.-~rt"_. "" Nnvembcr 1. 1985. 
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been, or is qualified to be, a judge of a High Court; or has been a member 
of the Indian Legal Service and has held a post of Grade I of that Servic~ 
for at least three years. . . 

For the appointment of an Administrative Member it is ~~ces~.~/that 
he has for at least for two years, held the post of an Additional seCretary 
to the Government of India or any other post under the Central Or State 
Government carrying a scale of pay which is not less than that of an A'ddi­
tional Secretary to the Government of India or has, for at least thiee ye~rs . 
held the post of a Joint Secretary to the Government of India or any other 
post under the Central or State Government carrying a scale of pay which 
is not less than that of a Joint Secretary to the Government of India. In 
addition to thi s he must have adequate administrative experience.lO 

The appointment of Chainnan. Vice-Chairman and every other member 
O! the Central Administrative Tribunal is to be made by the President of 
India in consu ltat ion with the Chief Justice of India. Similarly the appoin t­
ment of Chairman, Vice-Chairman and other members, of an Administrative 
Tribunal for a State is to be made by the President of India in consultation 
with the Chief Justice of Indi a and the Governor of the conccrned State." 

The tenure of offi ce of the Chairman and Vice--Chairman has becn fi xed 
as 5 years or 65 years of age whichever is earlier and for members 62 years. 
Central Adm inistrative Tribunal (Salaries and AlIowancc and Conditions of 
Service o f Chairman, Vice-Chairman and Members) Rules, 1985 framed 
under Section 35(2)(c) of the Act provide under Rule 5 that Chairman, Vice­
Chairman and Members on appointment to the tribunal, if they arc in Central 
or State service would seek relirement from that service and th at in the case 
of a sitting" judge of a High Court who is appointed as Chairman or Vice­
Chairi'nan. his service in the Tribunal shall be treated' as actual service with in 
the mcaning o f para II (b)(,) of Part D of the Second Schedule to the Con­
stitution. Rule 5 further provides that on retirement he shall be entitled to 
receive pcqsion and gratuity in accordance, with the retirement rules applic­
able to him . Under Section 10 of the Act Central Government has power to 
prescribe by rules the salaries, allowances and other terms and conditions of 

.' service including pension. gratuity and other retiral benefits. However these 
cannot be changed to the disadvantage of the person after his appointment 
as Chai rman, Vice-Chairman or Member of the Tribunal. 

~ 

Chairman, Vice-Chairman or M ember of a Tribunal can resign from 
office by not ice in wri ting under his hand addressed to the President of India. 
However. the resigner shall continue to hold office un til the expiry of three 
months from the date of receipt of such notice by the President or until a 

10. 6(3 ·A) and (8) of lhe Acl. 
II. 6(4) to (7) . Su also S.P. Sampat/I Kumar v. VOl. (1987) 1 see 124. 
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person is du ly appoin ted 3S his successor enters upon his office or un til the 
e xpiry of his term of offi ce. whichever is the earliest o r un less he is pcrm iucd 
by the Pres iden t lO relinquish hi s offi ce sooncr .l~ 

In the same manner sub-sec tion (2) o f Section 9 of the Act Jays dow n 
the procedure fo r remo\'al. It lays down th at the Cha irman, V ice-Chairman 
or any Member could be removed fro m office by the President o f Indi a 011 

ground o f proved misbeh:l.\'iour o r incapaci ty. For this purpose a n enqui ry 
is requ ired to be made by a judge of the Supreme Coun :.lfter stich Chairman. 
Vi cc-C hai rman o r other ivlembcr had been informed of th e charges aga ins t 
h im and he has been gi\Tn a reasonable o ppor tunity of being heard in respec t 
of those charges, Procedure for suc h a n enqu iry call be regu lated by the 
Central Government by fram ing rules,]) 

Section II of the Act fu rt he r provides tha t the Chai rman, V ice·Chai rmall 
~nd any M e mber of a State or Centra l Tribuna l, o n ceasing to ho ld such 
office, shal l become ineligible fo r furt her e mpl oyment under the Governm ent 
.p f India. the Go\,crn:nent of State including e mployment under any other 

" authori ty wi thin the terri tory of Indi a o r u nde r the control of the government 
o r u nder any corporation or soc iety owned or controlled by the govcrn mc nl. 
I Io wever. a Chairman. Vice·Cha irrnan or any Member of the Central Ad· 
minis tra tive Tri bunal can be appoi nt ed a s C ha irma n. Vicc·C hairlllan or 
Member o f the State Tribuna l and vice verS3, Furthermore, after ce.1s ing [0 

hold o ffi ce such functi onar ies cannot appear, act or plead before any tribunal 
where they were Chainnan. Vice-Chairma n or Me mber. 

Besides the estab li shment o f Centra l and State Admini striHive T ribun als 
the Ac t makes provis ion fo r the es tab lishme nt of Jo int Admini st mt ive Tribu· 
nal for two or more Stales on the reques t o f such States,l ..t Sub· sec tion (5) 
o f Sec tion 4 inserted by the Administra tive Tri bu l1 ~ l s (Amend me nt ) Act. 
1986 prov ides tha t the Central Gove rnmen t may desi gnate all o r any of the 
mcmbers o f Ue nch or Benches o f the State Adm ini st rativc Tr ibunal as mcm · 
her of the Bc.:nc h o r Benches of the Ccntr:.J 1 ;\dministr::ttive Tri bunal a nd vice 
\'c.:rsa, 

According to Section 5( 1). each Tribunal shall consist o f a Chairman, 
and such number o f Vi cc-Chilirmcn a nd Jud ic ia l a nd Admini s tr~lt i\'c !\1cm­
bers as the appropriatc go\'c rnment mny dcem fit. IIowever. subject to the 
other prov isions of the Act. the jurisdictio n, powers and authority of thc 
T r ibunal may be exercised by Benches of such Tribuna l. Each Bench is to 
cons ist of One J udi c ia l Member and one Adm inistra ti ve ?\1embe r,1.5 Cha irman 
has a lso been given power to transfe r a m e mber fro m one llcnch to ~ nothe r. 

12. s. 9 of Ihe ACI. 
13, s. 9(3) of the Act. 
14. s. .l (3) of the ACL 
15. s. 5(2) of Ihe Act. 

------
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Section 14 of the Act confers jurisdic tio n, powers and authority on the 
Central Administrative Tribunal and provides that from 1st November, 1985 
the Tribunal shall exercise all the jurisdiction, powers and authority exercis~ 
able immediately before that day by a ll courts, except the Supreme Court, 
in relat ion to recru itment, matters concerning recruitment and a ll service 
matters o f Central civ il servants. Section IS confers simi lar jurisd iction on 
State Administrative Tribunal. Even the pending cases on 1st November. 
1985 stand transferred to the Tribunal. t6 The language of Scctio n 14( I) is 
wide enough to cover all service matters concerning the persons covered 
under the Act where the allegation is the violation of Artic le 311 or any 
service rule framed under Artic le 309 of the Constitution including Articles 
14 and 16. Therefore, even in cases of infringement of fund amental rights 
o f the civil servants the forum w ill be the Tribunal. Thus Tribunal has aurh­
o rity to decide the constitutionality of any statute. rule regul a ti o n or 
notificatioo .17 For this purpose Tribunal can exercise all juri sdictio n, power 
and authority exercisable by all courts including the writjurisdicli on of High 
Courts under Article 226 of the Constitu tion. 

Ordinarily the Tribunal shall not admit an application unless the appl i­
cant has exhausted the remedy available under the service rules. IS A period 
of limita tion of onc year is also provided for making an appli catio n from 
the date on which the fiDal Ofder was made by the government aga inst the 
c ivil scrvant. 19 Tribunal has power to puni sh for its own contcmpt.20 

Tribunal can be moved by filing an applicat ion before the Reg istrar of 
the Tribunal along with the prescribed fee of Rs 50 and relevant documents .11 

On receipt of applicat.ion, the Tribunal shall , if satisfi ed after such enquiry 
as it may deem necessary. that the applicatio n is a fit case for adjudication 
or tri al by it. admit such application ; but where the Tribunal is not so sat­
isfied. it may summarily rejec t the appli cat ion after recording its reasons.2! 

Applicant can even send application th rough post and can plead the case 
with or without an advocatc. 23 . 

Act provides for a informal and non-technical trial procedure. Tribunal 
is not bound by the technical rules of C ivil Procedure Code but is only 
required to ac t in conformity with the rules. of natura l justice.:!" However. 

l6. S. 29. See also VOl v. Gmlcsh KllalMll i . CAT case No. 7471\990 (8) . It w;)s he ld th:tt 
transfer too\.; p1:J ce by opcr:ltio n o f la\\; irrespective of <lclu:1l tf::lnsfcr. 

17 . 1.8. Cllopm \'. VOl. (1987)' I sec 422. 
tS. S. 20. 
19. S . 21. 
20. S. 17. 
2!. S. 2. 
n . S. 19(3) . 
23. S . 23. 
24. S. 22. 
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Tribunal shall ha\'c the powers of a civil co un under Civi l Procedure Code 
in respect of matters spec ified in the ACt. 25 Normally tr ibuna l can not pass 
ex parte in terim order but under certain c ircumstances it can gTant interim 
order for a period not exceeding 14 days ,26 On application, Chairman has 
power to transfer a case from one Bench to another. 27 The decision of the 
Tribunal shall be by majority but ir the members are equally di v ided the_ 
matter may be referred to the Chairman.28 Because the Tribunal exerc ises 
the juri sdicti on of the Hi gh Court it ca n issue writs but generally Tri bunals 
do not issue writs. Order passed b y the Tribunal shall be final and s hall not 
be ca lled in question in any coun incl uding High Court except the Supreme 
Court by way of spec ia l leave petit ion under An icle 136 of the Consti tu­
ti on,!9 because Administrat ive Tribunal sc t up under the Act is a substitute 
of 3nd supplemental to the lli gh Court in service malters. JO 

As a necessary conseque nce to thi s the tribunals are not unde r the writ 
juri sdi ction of the High Coun a nd a re not bound by their decisions, no m aHer 
they may have a persuas ive valu e. 

\Vi th the delet ion o f Section 2(b) frol11 the Admin istrative Tribunals Act. 
1985 by the 1986 Amendm e nt the juri sdic tion or the Tribunal h as been 
extended to ' workman' within the meaning of the Indust rial D isputes Act 
provided that at the same time he is a lso a government ser\'ant. Th us . it 
created a little confusion because in such a case a workman who is al so a 
governme nt servant or an employee of an institution notified under S . 14(2) 
o f the Administribunal Tribunals Act has been brought under the dual juri s­
dicti on of the Tribunal and the Industrial Tribunal and Labour COllrtS. T his 
dua lity con fu sion was howe\·er , se ttl ed by the CentrJl Admi nistrative Tribu­
nal in J\. Padll/(Il·alley v. C PWD and Telecom 3! TribuI131 clarified Ihat th e 
Adminisl r:1t i\'t: Tribunills are nOt substitu te ror Ihe authorities under the In­
dus tria l Disputc~ Act and hence their juri sdictions cannot be regarded 3S 

concurrcnl. therefore a pe rson sce\"':ing relier under Ihe Lnbotlr Law mu~t 
exhaust the remedies :\\'a ilable under Ih:1t bw before approaching the I\d ­
mi nistr3ti\'c Tribunal. I\s reg.ards the c:\tcnt of power or the tribunal , it wns 
he ld th 3t as a subs titute of th e H igh Court, the tribuna l can exercise the 
power of judiciaJ review as was exercised by the High Court unde r A rt icle 
226 of the Constitut ion. 

25. S 22 . 
~6. S. H . 
27. S. 25 . 
28. S. 26. 
29. S. 27. 
30. J.8 . Chopra v. VOl, (1987) 1 see 4 22: All{ 1987 SC 357. 
31. (1 990) J SLJ 5 .... (CAT) Hyd. 
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Tribunal has inherited the jurisdiction of the High Court in service mat. 
ler. therefore. in exercise of its power of judicial review it cannot interfere 
with the penalty imposed by the disciplinary authority on the ground that it 
is dispropo rtionate to the proved misconduct if the findings as to mi sconduct 
are supported by legal ev idence." v 

Act does not provide for any appeal or review of the order of the Tribu­
nal except that a person aggrie\'ed may fil e special leave petition before the 
Supreme Court. Howeve r, after the decision o f the Apex Court in L Cha1ldra 
KlUnar v. Union of India 33 , Service Tribunals have been brought under the 
jurisdiction of High Court and their dec ision no w shall be appealable before 
tlie High Courts al so. 

Even though the judgment in Ihe above case does nOI ipso faCIO appl y 
to the Jammu and Kashmir Constitution, but .the ratio o f the case applies to 
Ihe exerci se of juri sdic lion by Ihe Jammu and Kashmir Hi gh Court . T hus 
the Central government employees working in the State of Jammu and Kash ~ 

mir cannot bypass Ihejurisdiction ofCenlral Adminislrative TribunaJ.34 CAT 
ha·s exclusive juri sdiction, as a Court of first instance. in relation to scr\' ice 
malters concernin g employees of the Kendriya Vidyalaya posted in Ihe Slate 
of Jammu and Kashmir. 

Under Sectio n ·15 Administrat ive tribunal has power to inte rfere with 
the findin gs of infe rior tribunal. howe ver such po wcr is limited to cases 
where inferior tribunal has allowed inadmissible e vidence or has pre\,ented 
evidence or has based its co nclusion or an e rro neous view of law or that 
the conclusio n is such which no reasonabl e can draw on the existi ng materiai 
on record. 3S. 

Seclion 3(q)(v) of Ih e Act gives wide jurisdiclio n to Ihe Iribunal by 
us ing the expression "any other maller whatsoe\·er" . But wide does not 
mean unlimited. The Apex Court in U"ion of India v. Rasila Ram36 held 
that matte r re lating to evic tion of unau thori scd occupants from govern ment 
quarte rs does not come within the pu rview and jurisd ic tio n o f Adm inist rat ive 
Tribunals. In the same manner Tribunal cannot inte rfe re with the di scre tion­
ary j uri sdict io n o f the state in matters re lati ng to dete rmination of condi tio ns 
of service, alteration the reof by amending rul es , constituti on. cl ass ificati on 
or aboliti on of posts. cadres, or categories o f service, amal gamati on, bifur~ 
cation o f departments, reconstitution , restructurin g of patterns ctc. lJO\vevcr, 
Ihis is subjec t 10 lim itations and restric tions envisaged in the Const itu tion .)? 

32. Ullion of Illdia .... Parilla Nallda. ( 1989) 2 see 177. 
3). (1 997) 3 see 261. 
3.t. Kfndriya Vidya/a )'a Sang/llatl Y. Subas/l Shnrma , (2002) 4 sec 145. 
35. Secy to GO\'t. of T.N. v. Thiru M. Sallllasi, (2001 ) 10 see 517. 
36. (2001) 10 see 623 . 
37 . P,U. Joshi v. Accountam General, (2003) 2 sec 632. 
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In order to prov ide expeditiou s j ustice the Act does not provide for allY 
execu tion proceed ings. The o rders of the Tribu nal are implem ented in the 
SJme manner i n which the impugned order would have been impl emented. 
The legal sa nct ion behind an order of the T ribunal lies in the power of the 
TribunJ,i to punish for its own contempt. 

(1) Constitutional validity of the :\dministrative Tribunals Art , 1985 

ConstCtutional validi ty of th is Act was challenged before the Supreme 
Court in S. P. Sail/path v. Ullioll of '"dia3S on the ground th at the e,Xclusion 
of judicial review of the H igh Court \"iolated the basic st ruc ture of the Con­
s tituti on. Ncgat ivaling the co nt ent ion the court held tha t no matter the j ud icia l 
review which is the bas ic feature of the Constitu tio n cannot be vio lated but 
it is w ithi n the power of Parliament lO amend the Const itut ion so as to 
substitute in placc of Il igh COll rt another altcrna tive mech anism of j ud ic ia l 
review provided it is no t less efficacious than the High Court. 

The whole q uest io n of constitutionality o f the Admi nis trative Service 
Tri bun als Act, 1985 once again came under the scruti ny of the Apex Court 
in the pace-setting case of L Cham!m Kumar v. U llioll of /lldia 39. The coun 
in this case he ld that Sampat KlIma r wa:'l dec ided a gains t the bac kground 
·that the litigation be fo re the H igh Courts had ex ploded ilJ an unprcccdr.!nted 
manner and therefore, alte rnative inq uisi tional mec hanism WJ,S necessary to 
remedy the s itu atio n. But it is self-evident and \vidcly ack now ledged truth 
that tribunals have not performed weI!, hence d ras tic m easures werr.; necess­
ary in order to clev:Hc the ir s tandard by e nsuri ng lhm they stand up to 

constitutioJ131 !-ic rotiny . Cou rt furth er held Ih;]t beca use the constitutional safe­
g llil rds whic h ensure the independence of the judges of the Supreme Court 
and the I figh COllrtS :-Ire not avi.tibb '~ to the members of the tribun31s. hence, 
they cannot be considered full and effecti\'e substitute for the superi or judi­
ciary in d isch:trging the fu nction of constitutio na l inlc rpr(:t ati on. Against thi~ 
h:tcl\drop the cour t (":tITle to th e l"on .: lu5ion titJt Adm illi:-.trat i\'r.; Trihunals 
cannot perform a substitutional role to the 1-II£h Court, it cap o nly be SlIp ­

plemental. Thae forr.; , c i:tusc 2(d) of An . :r23-/\ and CL:tll 5~ 3(d) o f" Art. 323 -13 
of the Constitutio n, to the CXII.!nt thcy cxclLJd~ the jurisdic ti o n of the 1Iigh 
Courts and ihe Supreme Court under Arts. 226, 227 and 32 o f the Constitu­
tion \verc he ld unconstitutional and fo r the sa me reason Sectio n 28 of the 
Ad minist rative Tribuna ls Acc 1985 \\'hil.~ h contai ns' 'cxdl,s i<.)il of juris-d iC­
tion" clause WJ S a lso held unconsti tution:tl.·'o 

3S. ( 1987) I sec 12-L 
39. (1997 ):1 sec 26l. 
40. $:l.Inc :"Ipplics 10 w.o. Ta..utioa TrihUllll ACI, 19~7 , Ra.ja.:ilh.J.n Ta x:lti on Tri buna.l Ael. 

1995. T.N. Land Reforms (Fi."(3I ion of ccihng on Land Am~ndmc l\l ACI. 1985 and T.N. 
T:"Ixatioll Specia l Tribun:ll Act, 1992 
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It was furth er observed by the court that the power o f judic ia l re"iew 
o f the Constituti ona l Courts is a part of the inviolable basic structure of the 
Consti tu tion which canno t be o usted . However. service tribunals shall can· 
tinuc to be the courts of first instance in service mallers and no writ ca n be 
directly fil ed in the writ courts on matte rs withi n the juri sdict io n o f tribunals . 
Though the t\\'o judge bench. one 'of whom must be a judicial member, of 
the tribunal can determine the constitutionality o f any statutory provi sion yet 
it can not determine the constitutio nality of the Admini strative Tribunal Ac t, 
1985. But the exerc ise of thi s power sha ll be subjec t 10 the scrutiny by the 
Di\'ision Bench of the High Court within whose jurisdiction the Tribunal is 
situa ted. By bringing back the Tribunal s wi thin the juri sdiction of the High 
Cou rts the cou rt served two purposes. Vvhile saving the power of jud ic ial 
review of legi slative actio n ves ted in the Hi gh Courts under Arts. 226/227 
of the Constitu tio n, it will ensure that fri volous claims are filte red out th rough 
the process of adjudication by the tri bunal. The Hi gh Court will al so have 
the ~nefit of a reasoned decision o n merits which will be o f use to it in 
finally deciding the matter. In view of thi s deci sion the existing provi sio n 
o f direc t ~lppea ! s to the S upreme Court under Art. 136 of the Co nstituti o n 
al so s tands modifi ed. No w the aggrieved party will be entitled to mo ve ·the 
Hi gh Court and from the decisio n o f the Division Bench of the H igh Court 
he can move the Supreme Co urt under Art . 136 o f the Constitution. The 
cou rt saved the constitutionality of S . 5(b) by providing that whenever a 
question in volving the con stitutionality of any pro vi sion arises it shall be 
referred to a two- member Bench, one of whom must be a judicial member. 

Through this classical case the court has. in one sense, tried to save the 
j uri sdic tio n of constit utional courts from encroachment by the Legislature 
by invoking the doctrine of "Basic Features o f the Constitutio n." 

'Moving in the same directio ns th e Supreme 'Court in Sta fe oj T.N. v. S. 
Thnngm'elJ 1, held that the members of the Tribunal are not judges and the ir 
order is not a j udgment or dec ree under Sec tio n 2(9) of the Ci vil Procedure 
Code. 1908. 1\ \ best their state ment s can be. co nstrued to be on ly orders for 
tl',e purpose of dec ision arri\'ed at by the Tribunal und er the Administrative 
Tribunal Act, 1985 . Keeping in vie\v the subord inate status of the Tribunal, 
the Delhi Hi gh Court recently held that Cen tra l Admini strative Tribunal can­
no t entertain a public interest iiligation.o.l :! 

The Apex Court has now finally settled the question of juri sdictio n of 
the Tribunals in labour matters by holding that Administrati ve Tribunal has 
nO jurisdiction to adjudicate upo n the finding o f an Industrial Tribunal th at : 
a pe.rson is an workman. Tribunal cannot assume jurisdict ion by holding that 

41. (1997) 2 see 349. 
42. Cabinet Secretary extension ease. J 998. 
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the department in which the employee was working was no t an industry.43 
Thus the duality of jurisdiction in labour matters has now been abolished. 

It is also now authoritatively laid down that the doctrine of precedent 
applies to the Adminis trative Tribunals also. The court held that whenever 
an app lication under S . 19 of the Act, 1985 is filed which invo}ves a question 
a lready concluded by an earlier decision , the tribunal must take into account ,. 
that decision as precedent a nd d ec ide accordingly. If the Tribunal dissents 
then the matter must be referred to a larger bench.<W 

(2) Working of the Administrative Service Tribunals 

System of Administrative Service Tribunals has now come to stay . Ser­
vice Tribunals started functioning in November 1985, and since then sixteen 
years have passed which is a sufficient period for any meaningful evaluation 
of system. Unfortunately much research has not been undertaken in this area . 
-However, from whatever material is available, a few significant from what­
ever trends in the working of service tribunals, especia lly the Central 
Admin istrative Tribunal, may be di scussed 45 

. At present there are two categories of service tribunals, o ne constituted 
by the States under their own legislations and the other constituted under 
the Central Legis lation, Administrative Tribunals Act, 1985. There was a 
third category also in which a service tribunal had been established in Andhra 
Pradesh th rough th e a mendment of the Constitution in 1976 wh ieh was 
aboli shed in 1989 . While the States of Uttar Pradesh, Rajasthan, Gujarat and 
Assam have establ ished service tri bunals under their own laws, the States 
o f Ori ssa, Hi machal Pradesh, Karn ataka, Madhya Pradesh, Tamil N adu and 
Maharashtra have establi shed tribunals for their employees under the Ce ntral 
legislati on. A Centra l Adminis trative Tribunal (CAT) has also been estab­
li shed for Centra l Govanme nt e mpl oyees. Th is Tribu nal wo rks in e ighteen 
pl aces through its Benches . B esides these , Circuit Benches a re al so held at 
o ther pl aces parti cubrl y w here the sea t o f H igh Court is loca ted . 

The basic· purpose behind the establi shment of these tribunal s was to 
provide expeditious jus tice to the civil servants which was not ava ilab le 
through the traditional system. H o w far thi s purpose has been achieved is 
the moot question . If ava ilable data is any indicator, the trend which was 
discouraging in the beg inning has now shown encouraging tre nds. 

43 . Ajay D. Panatkar v. PlIne TelecolII De[>II ., (1997 ) 1 t SCC: 469. 
44. K. Ajil Babll v. VOt, (1997) 6 SCC 473 . 
45 . One such research in the a.rea is, "TribllllOtisalioll of J II.flice ill Illdia : A sludy of GrowlII 

and Developmelll of Service Tribunals". A doc toral thes is by Dr O.P. ChauhJ.n under 
the supervi sion of the au thor, (1992) . 
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I 

Table 
Institution, D isposal :md Pendency of cases in the 

Central Administrative Tribunal (l985- Sept. 2000) 

Year Filed during the Disposal during Pendenc)' at the 
year the year end of the yea r 

1985 2963 30 2933 
~Novembcr) 

1986 23 177 8934 17 175 

1987 194 10 15084 21502 

1988 19425 13769 271 38 

1989 18602 13986 31774 

1990 19283 15495 35562 

1991 2 1623 17552 39632 

1992 25 184 23782 41035 

1993 27067 28074 40028 

1994 26230 26409 39849 

1995 25789 23668 41970 

1996 23584 20667 44887 

1997 23098 21981 46004 

1998 2 1911 18394 4952 1 

1999 22944 24566 47899 

2000 (up to 18768 23210 434 57 
Sept. 2000) 

Grand Total 339058 295601 43457 

(Official statement received from the office of the Central Admini strati ve 
Tribunal on 27-12-2000). 

Figures given above indicate that on November 1, 19 85 when the Tribu· 
nal came into existence 2963 cases were tr:lnsfcrrcd to it which were pending 
in various COUItS and this increased pendency fi gure to 2933 cases. These 
figures further indicate that after initial hesitation, disposal rate has shown 
encouraging trends. Out of the total cases filed till date 87% cases have been 
disposed of. It is indicated that 13% cases which are pending are for the 
reasons beyond the control o f the Tribunal. M ain reason seems to be that 
for the past seven or eight years a good number o f posts of vice-chairman 
and other members have not been filled by the government. The working 
of the State Service Tri bunals shows simil ar trend . . 
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Neverthel ess, for the surv ival of service tribunal s as a system, it is of 
paramount im portance th at the substitute institution ' the Tribunal' must be 
a worthy successor of the Hi gh Cour t in all respect4 6 

1l is widely acknowledged th at due to infirmities in the appointment 
process of the members of th e trib unals, and the absence of constitutional 
safeguards which can e nsure thei r independence, Administrat!vc T ribunals 
have not been able to perform a substitutiona l role to the High Courts whose 
j urisdiction \vas tra nsferred to thelll. The refore , in order to im prove the [une· 
lioning of the tribunals, besides bringing them unde r the juri sdic tio n of the 
Hi gh C ourts. the Apex Cou rt has made some signifi can t suggesti o ns . .17 

I. The appoin tment of admini s tra ti ve members m ay continue but there 
is need for cha nges in respect of appoin tments and superv is io n o f 
their fun c tio ning by an indepe ndent autho ri ty. Since the selec tio n 
cOI11mit tee is now headed by the judge of the Supreme Co urt to be 
nomina ted by the Chief Jus tice o f India. there is reason to bel ieve 
th at the adm ini s trati ve me mbers wi ll be selected on the basis o f 
merit and suitability. 

2 . Until a who lly independent agency for adminis tration of all tr ibunal s 
can be set up, it is desirablc th at all such tribunals shodld be under 
a single nodal ministry lik e the Law Mi ni s try." 

3. It would be open to the Ministry to appo int an inde pende nt super· 
vi sory body to ove rsee the work ing of the tr ibunal s. 

4 . If need ar ises there l11a:,' r ' .... r:1::lte superviso ry Clu thoriti es for th c 
Central and State Tribunals. 

5 . Such a supervisory authority will ensure that the independence of 
the mcmbers of the tribunal s is mainta ined. To that extent, the pro· 
ccdur~ for se lec tion of the members o f the tribunal. the manner in 
\vhich fu nds arc alloc atcd for the func tion ing o f th e trihuna ls i.\nd 
311 ot her conscq ue nti :"d de tails wil l have to be taken care of. 

i\rtc r the A dmini st rati ve Tribuna ls h.1\·c becn brought back within the 
ju risd ictiun of th t.: II igh Co urts the suggestion of the Supreme Co ur t for the 
ConslilUl ion of a n administrative supervisory autho rity , if opcratio nali s ~d . 

wou ld go a lo ng w~ly in firmly e stabli shing Tribunals as a supp!emcrll al 
displIIc reso lut ion mec hani sm . 

l'ItO I'OS£O AREAS OF DISCUSS ION 
DesirabililY of providing mt :! su rcs for the protection o f ci\';1 SC f\'a n ts through the 
mediulll of {be COllsuwti on lIlay be discussed. 

2. Doctrine of pleasure is feuda l in ori gin, thcrd orc h.J.s no relevance in dc mocr.lIic 
India. Doctrine of pleas ure n13Y b..! discussed as impancd into the Indian ConstilUti on. 

46 . Per ~·t i s ra , 1 .. in Sampatll Kumar v. VOl. (1987) I sec 12J , 139. 
47. L. Chandra Klimar v. VOl. ( 1997) 2 sec 349. 
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3. The right 10 reasonable opponunily of hearing may be discussed with the help of 
changing con tents of the rules of Mlural justice. 

4. It is Sl id that. TIlI.~jral1l Patt'l is like a fire -brigade Huck which though ,I\\akcns 
people during nigh t but also saves (hem from buming . Case m:! )' be discussed in 
all its aspec!. Afler th is case whether any constitutiolla l amendment is dcsirabk? 

5. If an Enquiry Officer misconducts himself. can any enquiry be instituted aga inst 
him even if he is exercis ing a quas i-judicial functi on? 111e conce pt of accountability 
in the e.xerc isc o f quasi-judicia l function ffiJ)' be discussed. 

6 . After the abolition of second opponunilY (rom Ihl.': disciplinJry proc~edings again st 
3 governmen t sc n '3n t by the 42nd Consti tuti on Amcndment Act, t976. is it nocc ssary 
that the report o i the Enquiry Officer be su pplicd to Lhc dclinquenl government 
sen'anl and he be given an opponunil)' 10 represent agai nst il ? Co nstitu tiollJlity of 
such a measure if provided by an ordinary law of the u 'gis laturc subordin~lI e k gis­
!:llion may be ~ i sc usscd . 

7. Admini strati ve Tribunals Act , 1985 is a boon for the t i\·il se rvants. In the light of 
this statemen t, workin g of the Admini strative Service Tribunals mJy be d isc ussed. 
Suggest ions may be di scussed for improving the workin g of these tribunal$ . 

8. Role o f Centra l Administrati ve Tribunal whethe r confined 10 judicial rC\'iew? Agaill 51 
lh:s backdrop jurisdiction of the service tribunals may be discussed. 
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APPENDIX 
The Lokpal Bill, 2003 

A B ill to provide for the establishment of the i listitw iOfI of Lokpa/ to 
inquire into allegatiolls of comlp liol! against public fUllctionaries 

culd for matters connected th erewith 

Be it cnacted by Parliament in the Fo rty- ninth Year of the Republ ic of 
India as fo11oW5:-

Sta tement of Objects and RcasotlS.- ln its interim report on the "Probkrn of Redress 
of Citizens ' Grievances" submitted in 1966. the Administrati ve Rdonns Commission recom­
mended. inler alia, the sening up of an ins titution o f Lokpal. 

2. To give effcct 10 this recommendatioo o f the Admini slnlliye Reform) Commission. a 
I3iIl called the " Lokpal and the Lokayu ktas Bill. 1968" wa s introduced in the Founh La k 
S<:hha in 1% 8. The Di ll was considered by a Jo int Com mittee of the two Houses of Parliament 
and lhl! Dill, as r~ port~d by the Joinl Committee, was passed by the Lak $abha in 1969. Whi le 
this Bill was pending in Rajya Sabha, thc Fo urth Lok Sabha wa s dissolved and consequently. 
the Bill lapsed . In 197 1, the Bill passcd by thc prcvious Lok Sabha was rc-inlroduced in the 
Lo k Sabha as Ihe "Lokpal and Loklyuk[as Bill . 197 1", Ths Bill also ilpsed on the di ssoluti on 
of the fift h Lok Sabha . 

:; .-\ fres h Bill caned the " Lokpal li ill , 1977" was introduced in the Lok SaboJ. in 1977. 
TIli s Bill wa s refeCTed to a Join! Commiltee of bolh the Houses of Parliament which submined 
its report in J uly , 1978. Wben the Hi ll. as r~ported by the Jo int Comminee , was under con­
sidcr:Hion of the Lak Sabha, lhe Lok Sabha was prorogued and was subsequently dissolved . 
Conseque ntl y that Bill also la psed. 

4 . The Lokpa l BiU, 1985 was introduced in the Lok Sabh.l and subsequently withdrawn . The 
Lokpal Bill, 1989 which sought to include thc office of Prime Minister also within the jurisdiction 
of thc Lokpal whi ch was to ~ a three Membe r body lapsed with lhe dissolution of the Lak 
Sabh.l . 

5. The Lokpa l Bi ll, 1996 was introd uced in the Lok S:\bha on 13·9· 1996. Thereafter, it 
WaS refeCTed to the Department-related Parliamcnt.:try Standing Committee on Home Affairs for 
c 'I;l mination and r~port. The Standing Comminee prese nted its report to the Parli;101enl on 
9-5-1997. Before the Govcrnment could finJli sc its stand on the various recommendations o f 
the Comll~uee. the Lak $abha was dissolved on 4 -.1 2-1997 and the Dill also lapsed. 

6 . The Lokpal Bill , 1998 provides for setting up the officr of Lokpal with a Cha irpe rson 
anc.1 two r-.kmbcrs for a fi xed tenure. With a view to e nsuring thl t the I.ok pal i~ able 10 act 
inJepc ndently and d ischarge its fu nc t ion~ without fear or fa vour, the Bill provides that the 
Chairpersonl:-'kmbcr o f LokpaJ shall not be removed from hi s o ffi ce, except h,' an order nude 
by the President o n the ground of pro~'ed mi sbehavio ur o r incapacity after an inqu iry made by 
a Cornmiuec consisti ng of the Chief Justice of India and tWO other Judges o f the Supreme 
Court nc:<. l'to the Chie f Justice in seniority in which the Member had been informed o f the 
ehJ.tgcs against him and given a reasonable opportuoity o f being heard in respect o f thos e 
charges. It is also prov ided that the Cha irpe rson and other Members stull be appoin ted by the 
I~esident by WJ. CTant under hi s hand and sea l on the reco nunend,ations of a Co mrniuee consisting 
of the Vice-Pres ident of Indi,a, as Chairman, Prime M inister, Speaker of Luk Sabha, Minister 
of Home Affairs, L.cader of the House to which the Prime Minister docs not belon g, Le3der 
of Opposition in Lok Sabha and Leader of Opposition in Rajya Sabha 3.S members. Und~ r the 
Sc heme of Ihe Bi ll , Ihc Lokpal will inquire into compla in ts alleging lhat a public func tionary 
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JS deft ned in the Bi ll has cummiucd an offence pun ishable unde r the Prevenlion of C(IJTupt ion 
Act. 1988 ilnd Ihe expression "puhlic fUIlCtiOllllY" covers, Prime Minisler. Mi ni:'lcrs . .\l iniSlcrs 
o f StJ le . Deputy M ini ste rs and McmOCIS of Parli ament 1\ seeks to ca..L)' QUI In this n-,rx'.::: ! the 
objec t and purpose of the rccommcncbllOns of the Adminisrr:llive Reforms Commission for enabling 
the Citi zen 10 have recourse 10 a con~e ni cn l and effective forum for determi nation of compla1llls 
and thereby S:lVC him from pursuing his fe medy through the process of CourtS ..... hich rruy prove 
cxpcnsi\'c o r d il:lIory a nd may nOI [Kilil:!IC in speedy determination . TIle n ill a lso sl'cks [ 0 1I\.1 1.;C _ 
spec ial pro\' isions for d iscouraging. fri\olous. \'cxatious :md false complaims. The Dill a!~o pro\ id~~ 

rm de, r:tr.ltion or asset" and li:lh!lities by ~ h'mhers of Parliament and Iheir family mcmb .. :l"s. 3n· 
lIu:1 I1)' . 1lJ" .. NUll'S on cbuses e.\plain Iht: plO\"Isions contained in lhe Bil l. 

7 TI1(; Dill scc ~ s to achic\"l' the abo\c obj ccts. 

C1 I ArTn~ I 

PRELIMINARY 
1. Sh o rt li tl e a nd com01enc(,ll1cnt.-(I) Thi s Ac t may be c.J.llrd the Lo kpa l 

Act. 1998. 
(2) It shall come into forct' on SIKh d ate as the Cent ral Gon'mment rno.y . by 

notificat io n in the Officio.l Gal.enc. :lppoinl. 

2. D cfini lions.-In th is Aci. unless the context o the rwi se requires.­
(a) "Chairrcrson' · means the ChaI rperson of the 1..o\..pa1; 
(b) "co mpe tent authority" in rdation Io-

U) the Pri me M Inister. means the lIouse o f the People ; 

(ii) a member o f the Counci l o f M inis ters. other than the Prime t-.lm is ter. 
mean s the Prime f\I in ister: 

(iii) a member of Parliament . other than a Minisl er. means the Counci l of 
Slates in the case of member of that Counci l and the House of Ihe 
People in the (;lse of a mem ber of thai House: 

(r) . 'complaint ,. me am :-t romplJi nt *Ilcging mat a puhlir funct Ionary has 
COlllmilll'd :.:my offence punishahle under Ihe Prevcnlinll of CornJplinn Arl. 
1988: 

(d) · · I.ok p:t!'· rn('"an~ Ih(' i!l:'litlllion established undcr Sel."tinrl :;: 
(I") ··jo.kmhc r" means a j\kmher or the LOKpal: 
(n ·prcsnihc.'d' mC3ns prcscnbco hy niles m:!de under this I\c1; 

Ct..') . ·public fUIKtiun:::!!y·· !lit"';)I1S a pt:r~oll ,,·ho-
(i) hold s or has held the orflcc of the Prime M in!s ter. j\ll1mter. j\1tnbtcr 

of St:llC or Deputy ~l in i s ter of the Union: 

(ii) is or h:ls been a \1cmb-:-f o f cithn /l ousc of Parli31llcnL 

C II .. \PTER I [ 

MACHI NERY FOR INQU IRIES 
3, Esttlblishlll (,ll t of Lokllal.-As from the rommcnccmcflI of Ihis A CI, there 

:.h:..!11 be es tablished, for the purpose of rll3king inqu irics i n respc( t of complain ts 
unde r Ihis A ct, an insti tution to be cal led II H.! "Lokp31". 
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(2) lllc Lokpal shall , consist or-
(a) a Chairperso n who is or has been a Chief Jus tice or a Judge of the Supreme 

Court; 
(b) two Members who are or have been (he Judges of the Supreme Coun or 

the ChiC[ Justices of the High Courts . 
(3) The Chairperson and every other Member shal l. before entering upon his 

office. make and subscribe before the Prcsidcnt,"or a person appo inted in that behalf 
by the President, an oath or affirmation in the form set out in the Schedule. 

4. Appointment of Chairperson and otiter Mcmbers.-(l) The Chairperson 
.md other Members shall be appointed by the Pres ident by warrant under his h:lnd 
and seal: 

Pro\'idcd that every appointmel1 t under this sub-section shall be made after ob­
tain ing the recommendations of a Commiltce consisting of-

(a) the Vice.-Pres ide nt of India Chai rm~n: 

(b) the Prime Ministe r member: 

(c) the Speaker of the House of the People 

(d) the rvl inistcr in-charge of the Ministry of 
1·lome Affairs in the Govcmment of India 

(e) the Leader of the House other than the 
House in which the Priri1c Minister is a 
member of Parliament 

(fJ the Leader of the Opposition in the House of 
the People 

(g) the Lc"dcr of the Opposit ion ill Ill.; Cou ncil 
of States 

me mber: 

member; 

member: 

memher; 

mcmber: 

Provided further that no siuing Judge of the Supreme Court or sitt ing Chief 
Justice of a High Coun sha.11 be appointed cxcert after cO/l5ultation with the Chief 
J\.Jstice of Ind ia . 

(2) No appoin tment of a C hai rpe rson or a Member shall be invalid mere ly by 
rca son uf any "acHley in the Committee. 

5. Chairp ~ rson a nd iVt cmhc:rs to he inclig iulc to hold othcl' olli c(' ,- Thc 
Chairpersoll or a Member shall not be a member of Parl iament or a member of the 
Legisi::l turc of any State or Union tCITi tory and shill! flat hold any offiec of [nlst or 
profit (other than his office ;.IS the Chairperson or ;'I Member) or be connected with 
,my poillieai pany or carry on any business or prac tise any profession and UL:eord­
ingly. before he enters lIpon his office. a person Jppointed as the Chai rperson or a 
Member. as the case m3Y be. shall. il"-

«(I) he is a mClllbe r of Pa rl iament or or the Lcgislature of any State or Un ion 
terri tory. res igll Sitch memhership; or 

(b) he holds :lI1y offi ce of uu st or profit . resign from such oflkc : or 
(c) he is connec ted w ith any political party, sever his connection wi th it ; or 
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(d) he is carrying on any business. sever his connection (shon of divesting 
himself of ownership) with the conduct and management of such bu siness : 
or 

(e) he is practising any profession, ccase to practise such profession. 

6. Term of office and other conditions of scn;ce of Chairperson and !\,'Iem­
bcrs .-(I) The Ch?jrperson and every othc~ Member shall hold office as such for ::1 -
tenn of three years from the date on which he enters upon his office or unt il he 
attains the age of sevent), years. wh ichever is earlier: 

Provided that he may-
(a) by writing under hi s hand addressed to the President. resign his efricc ; or 

(b) be rcmo\"ed from his office in the manner provided in Section 7. 

(2) On ccasing to hold office. the Chairpe rson and evcry other Member shall 
he ineli gi ble for-

(I) reappointment in the Lokpal; and 
(ii) further employment to any office of profi t under the Government o f India 

or the Government of a State. 

(3) The sa};uy. ::1I Iow3nccs and other cond itions of se rvice of-

(I) the Chai rpe rson shall be the S;lnle as those of the Chief Justice o f ind i:l: 

(ii) other Members shall be the same as those of a Judge of the Supreme Coun : 

Pro vided that such sal ary be in addition to any penSion to which the Chairperson 
or a I\'lember may be entitled in respec t of any previous service under tbe Govcrnmcnt 
of India or under the Govcmment of a State and no deduction shall be made from 
such salary on the ground of his having received any retirement gratuity, or on the 
ground that he received the commuted value of a pan ian of the pension in re spect 
of his previous se rvice: 

Provided funhe r that the salary, allowances and pension payable 10, and other 
conditions of se rvi ce of. the Chairperson :lnd other Members shall not be varied to 
his d isadvantage after his apIX'inlmcnt. 

7 n cmoy"l of Chairperson or I\ lemberS.-The Chairp!rson or a Membe r 
shalt not be removed from his office except by an order made by the President 'on 
the ground of proved misbehaviour or incapacity after an inquiry made by a Com­
miHee consisting of the Chief Justice of India and IwO other Judges of the Supreme 
Court nex t to the Chief Justice in seniority, in which the Chairperson or the Member 
had been informed of the charges against rum and given a reasonable opportunity 
01 being heard in respect o f those charges. 

8. Memb er to ac t as Chairperson or ( 0 disch ~trge his functions in cer tai n 
circumstancc.'i\.-{ I) In the event of the occurrence of any vacancy in the office of 
the Chairperson by reason of h is death, resignation or otherwise. the President may. 
by notification. authorise one of the Members to act as the Chairperson until the 
appointment of a new Chairperson to fill such vacancy. 

(2) When the Chairperson is unable to discharge his functions owi ng to absence 
on leave or otherwise, such one of the Members as the President may. by notification. 
authorise in this behalf, shall discharge the functions of the Chairperson until the 
date on which the Chairperson resumes his duties. 

I 
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9. Starr of Lokpal.- (l ) The Lokpal shall . for the purpose of assisting it in 
the discharge of its functions (including vcrirtcation and inquiries in respect of com­
plaints) under trus Act , appoint a Secretary and such other officers and employees 
as the President may determine. from time to time. in consultation with the LokpaL 

(2) \Vithout prejudice to the provisions of sub-section . (I). the Lokpal may , for 
the purpose of dealing with any complaints or any classes of complaints, sccurc­

( I) the services of any officer or employee o r investigati ng agency of the Cen­
tral Government or a S tate Government with the concurrence o f that G O\"' 
cmOlen!. or 

(ii) the se rvices of any other person or agency. 

(3) The terms and conditions o f service of the officers and employees referrcd 
to in sub-secti o n (1) and of the offi cers, employees. agencies and persons referred 
to in sub-sectio n (2) (including such spec ial co nditio ns as may be considered necess­
ary for enabl ing them to act without fear or f~ \'our in the di scharge of the ir fUllct io ns) 
shall be such as the President may determ ine . from time to lime . in consulLation ,\lith 
the Lokpal. 

(4) In Lhc d ischarge o f their functi ons under thi s Act, the officers and employees 
referred to in sub-scc tion(l) and the o fficers , employees, agenc ies and persons 
referred to in sub-seclio n (2) shall be subj ect to the exclusive adminis trative control 
and d irection of the Lokpa\. 

C II :WTER III 

JURISDICTION AND PROCEDURE IN 
RESPECT OF INQU IRIES 

10. Jurisdiction of Lokpal.- (1) Subject to the o ther p rov isions of th is Act. 
the Lokpal shall inquire into any matter involved in. or arising from. o r co nnected 
with. an y allegation made in a co mplaint. 

(2) The Lokpa\ may inquire into any act or conduc t of any pe rson other than 
a public functionary in so far as it considers if necessary so to do for the purpose 
of its inqu iry into any slIch all egation: 

Prov ided that the Lo kpal shall g ive such person 3. re il sonable o ppo rt unity of 
being heard :'lnd to produce evidence in h is defen ce. 

(3) No m ;ll ter in respc'c t of which 3 cornplain~ may he nl Jdc under th is ~ct 
sh:lll be refe rred for inquiry unde r the Commissions o f Inq uiry Act. 1952 . 

11. l\ latlcrs not subj ect to jurisdiction of Lokp:II.-( 1) The Lokpal shall not 
inquire into any m:ltte r concerning any perso n if the Chairpe rson or any other Member 
has any bias in respect of such maller or person and if any di spute ari ses in thi s 
behalf. the rres ident shall, on an application made by the p ilrty agg rieved . obtain. 
in such manner as Illay be prescribed, the opinion of the Chief Justice of Indi::l and 
decide the dispute in con fomlity with such opinion. 

(2) TIle Lokpa\ shall not inquire into :lny compl:lillt if the complaint is made 
after the expiry of ten years from the date on which the o ffe nce me nt ioned in such 
complaint is alleged to have been committed. 

12. Compla ints.- (I) Any person othe r than a public servant may make a 
complaint under thi s Act to Lhc Lokpal . 
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Explanation.-For the purpose of this sub·scction, "public servant" means­
(a) any person who is a member of a Defence serv ice or of a civi l serv ice of 

the Union or a State or of an alJ · india service or holds any post connected 
with Defence or any civi l post under the Union or a State : 

(b) any person in the service or pay of a local authority, a corporation eSlab· 
lished by or under a Central. Provincial or State Act or a Government -
company. as defined in Section 617 of the Companies Act. 1956; 

(;) any person in the service of any olher institution. concem or undertaki ng 
which is established by or under a Central. Provinc ial or State Act or which 
is controlled, or financed wholly or substantially by funds provided. directly 
or indirect ly, by the Central Government or a State Government. 

(2) The complaint shall be in the prescribed form and shall set forth particula.rs 
of the offence alleged and shall be accompanit d hy fees presc ribed, if any, an affidavit 
in support of such particulars and a certificate in the prescribed fom, in respec t o f 
the deposit under sub-section (3) or, if the complainant is unable (Q make the deposit. 
an apphcation for exemption from the requ ifement as to such deposit. 

(3) The complainant shall deposit such Sllm of money in such manner and with 
Sti ch authority or agency as may be prescribed for di sposal under Section 25. 

(..t ) f\:Qlwithstanding any thi ng contained in the foregoing sub-sections. any letter 
written 10 the Lokpal or, as the case may be, the appropriate authority by a pe rso n 
in any jai l or olher place of custody or in any asylum Dr olher place for insane 
persons may, if the LokpaJ or, as the case may be, the appropriate authority is satisfied 
that it is necessary so to do. be treated as a complaint made in accordance with the 
provisions of this section. 

(5) Notwithstanding anything contained in any other enactment. it shall be the 
duty of a police officer or other person in-charge of any jai lor other pl ace of custody 
or of any asylum or other place for insane persons to for.vard, without opening. any 
letter addressed to the LokpJI or the appropriate authority by a person impri soned 
or del:Jined in such jail, place of custody. :lSylum or other place. to the Lokpal or 
the appropriate authority without deJay. 

£tpfana tiOIl.-r:or the purposes Of this section, " Lhe appropriate authority" 
mC:JflS any of the authorities which the Lokpal may. by general or special order. in 
writing, determine to be the appropriate authorities . 

13. Preliminm"y scrutiny of complaints by Lokp~ll.-( I ) If the Lokpal is 
satisfied, afle r considering ::J. complaint and after making such ve rifi cation as it deems 
appropria te that-

(a) the complaint is not made within a period of len years as specified in 
sub~section (2) of Section 11; or 

(b) the complaint is manifestly false and vexatious. 

the Lokpa\ shall di smiss the complaint afier recording its reasons therefor and com­
Illunic:lte the same to the complainant and to the competent aUlhority. 

(2) The procedure for verification in respect of a complaint under sub-section 
(I) shall be such as the Lokpal deems appropriate in the circumstances of the C:l se 
and in particular, the Lokpa1 may, if it deems it necessary so to do, call for the 
comments of the public functionary concerned. 
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14. Procedure in respect of inquiries.-{ l ) Ir. afte r the consideration and 
veri fication under Section 13 in respect of a complaint. the Lokpal proposes to con­
dUCl any inquiry, it-

(a) shan forthwith forward a copy o f the complaint to the competent autho rity; 
(b) may make such orders as to the safe custody of documents relevant to the 

inquir)' as it dee ms fit; v 

(d shall , at such time as it conside rs appropriate, forward a copy of the com­
plaint to the publ ic functionary concerned and afford him 3n opportun ity 
to represent his casco 

(2) Every inquiry shall be conducted by the Chairperson and the Members si lting 
jointly and the place in which such inqui ry is conducted shall be deemed to be an 
open coun to which the public generally may h<lvc access so far as the same can 
conven iently contain them: . 

Provided that in e-xceptional circumstances and ·for reasons to be recorded in 
writing. such inqui ry may be conducted ill callIera. 

(3) The Lokpal shall ho ld every such inquiry as e-x~ditious \ y as possible and 
in any case complete the inquiry wi thin a period of six month::, from the date of 
rece ipt of the compbint: 

Provided that the Lokpal may. fo r reasons to be recorded in \"Tiling , complete 
the inquiry within a· further pe riod of si .'( months. • 

(4) Save as aforesaid, the procedure for conducting any such inqu iry shal l be 
such as the Lokpa\ considers appropriate in the c ircumstances of the casco 

15. E\' idcncc .- (I) Subjec t to the prO\· is ions of this section. fo r the purpose 
of any inqui l)' (i ncl ud ing the verific ation under Sec ti on 13), the Lokpal -

(a) may requ ire any public ser\,ont N ~r;y o:l l~ r p..:-rson \\ho, in its opin ion. is 
,.ble to furni sh info rmation or produce documents rde vant to such inquit),. 
to furni sh an y such information o r produce any such document ; 

(11) shall have all the powe rs of a civil cOllrt while trying a sui t under the C ode 
of C ivil Procedure , 1908 . in re s(Xct o f the follo\\ ing m:-.lters. Il :tfficly:­

(i) summoni ng and enforc ing the .:mendalKe of any person and cx :tmining 
him on oath ; 

(ii ) requiring the di scovery and producti on of any doculilent: 

(iii) rece iving evidence on affidavi ts; 

(iv ) requi sitioning an y publ ic record or copy thclcof fru lll any court o r o f­
rice : 

(v) issuing commissions for the e xamination of wi tllcsses o r documents : 
and 

(v i ) such other mutte rs as lIIay be pre::,c rihL'd . 

(2) A proceeding before the Lokp:d sh:tll be deemed to be a judic ial proceeding 
within the meaning of Section 193 of the Ind i:m Penal Code. 

(3 ) No obhgali on to IlKtint:tin sec recy o r oth t r restriction upon the di sclosure 
of inform:ltion obtained by or fu rni shed to Go\,ernmcnt or any public servant, whethe r 
imposed by any cnar.:tmc nt or by any provis ion of bw whatever shall apply to the 
d isclosure of information for the purposes of any inqui ry (including the veri fica tion 
under Section 13) unde r thi s Act. 
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(4) The Gove rnment or an)' public servant shall nOI be entitled. in re lation to 
any such inquiry or veri fi cation under Section 13 10 any such privilege in respect of 
the production of documents o r the giv ing of ev idence as is allowed by any enactmen t 
or by any prov ision of law whatever in legal proceedings. 

~ . 
Explallation.-Fo r the purposes o f this section. "public sCr\"ant" shall have the 

same meaning as in Section 2 1 of the Indian Penal Code. 

16. Sea r ch and sc izure.--( l ) If the Lo kpaJ has rcason to beli eve that any 
docume nt which, in its opinion. wi ll be usefu l fo r. or relevant to. any inquiry unde r 
this Act. arc secreted in any place. it may authorise any officer subordinate to it, or 
;lny officer of an invest igati ng agency referred 10 in sub-section (2) of Section 9 . to 
search fo r and to seize such documents. 

(2) If the LokpaJ is satis fied that any document seized under sub-seclion(l) 
woul d be evidence for the purpose of any inquiry under this Act and that it would 
be necess ary to re tain the document in its custody. it may so retain the said docum..;n t 
ti ll the complet ion of !>uch inqu iry: 

Provided that where any document is requ ired to be rerumed. the Lokpal shall 
reUlm the samc after retaining copies o f such document duly authen ticated thereof. 

(3) The pmvi5ions of the Code o f Criminal Procedure. 1973 . relating to searches 
5r,all. so far as may be. 2pply to searches under th is scC{ion subject to the modification 
that sub-section (5) of Section 165 of the said Code shall have effect as if for the 
word "M agistratc" . wherever it occurs, the words "Lokpal or an y officer authori sed 
by it" were subst itu ted. 

17. R eporl s.- (1 ) After the conclusion of inquiry. the LokpaJ shall detemlinc 
whC'th~r all or any o f the offences aJlcged in the complaint have or has been proved 
to its sati sfaction and by repon in writi ng shall communicate il s findings to the 
complainant. the public functionary and the competent authori ty. 

(2) TIle Speaker, in the case of the Pri mc Minister or a member of the House 
of the People and 1he Chainnan of the Counci l o f States in (he case of a member 
o f that Council shall. as soon as may be after the receipt of report under sub -section 
(I), cause the same to be laid before the House of the People. or the Counci l o f 
Stales. as the case may be, while it is in sess ion, and if the House of the People or 
the Council o f States. as the case may be. is no t in session. wi thin a period of one 
week from the reassembly of the said House or the Council. as the case may be. 

(3) The competent authority shall examine the report forwarded to it unde r 
sub+sec tion (I) and communicate to the Lokpal. wi thin a period of ninety days from 
the date o f rece ipt o f the repon, the action taken or proposed to be taken on the 
basis of the report. 

(4) The Lokpal shaJl present annual ly to the President a consolidated repon on 
tho! administration of thi s Ac t and the President shall. as soon as may be after and 
in any case not late r than ninety days from the receipt of such report, cause the 
same, together with an explanatory memorandum, to be laid before each House of 
Parliament. 

Etplanation.-In computing the period o f ninety days referred to in this sub ­
sec tion. any pe ri9d during whieh Parl iament or, as the case may be, ei the r House of 
Parliamen t. is not in sess ion, shaJ l be excluded. 

-. 



App.J Lokpal Bill, 2003 537 

C HAPTER IV 

DECLARATION OF ASSETS AND LIABILITI ES 

18. Declaration of assets by members of Parliament.- (I) Every member 
of Parliament shall fu rnish a return of all assets owned by him and members of hi s 
family and all li abilities incurred by him and the members of his family before the 
Lokpal within a period of ninety days . from the date he enters upon hi s orticc and 
thereafter e very year withjn a period of ninety days from the commencement of each 
financial year in such form as may be prescribed. 

£tp!wwI ;oll.-For the purpose of th is sub-section. the family shall include the 
spouse and dependent children of such Member. 

(2) The LokpaJ shall repol1 lhc deta il s of returns fil ed under sub-sect ion (I ) to 
the Speaker of Lhe House of the People o r the Chairman of the Counci l of States, 
as t ~le case may be. 

(3) If a member of Parliament docs not furnish a retum under sub-section ( 1) 
or furnishes a return which is fal se in material particulars or furni shes a return afte r 
the expiry of the period speci fi ed in that sub-sect ion, the Lokpal shall make a com­
plaint in writing to the Speaker in the case of a member of the House of the People 
or to the Chairman of the Council of States in the case of a member of the Counci l 
of States. 

(4) If .3 member of Parliament fails to furni sh a return under sub-sect ion ( 1), 
he shall not sit o r vote as 3 member of either House o f Parliament until he furnishes 
such return and a wri tte n communication is received by the Speaker or the Chainnan, 
as the case Ill:)Y be, from the Lokpal to that effec t. 

CHAPTER V 

MISCELLANEOUS 

19. Expenditure on Chairperson and Members to be charged on the Con­
solidated Fund of India.-111c salaries. allowances and pensions payable to , or in 
respect of, the Chai rpe rson and Members o f the Lokpal, shaH be expenditure charged 
on the Consolidated Fund o f India. 

20. Intentional insult or interruption to Lokpal.- (I) Whoever intent iona ll y 
offers any insult, o r causes any interrupti on, 10 the Lokpal while the Lokpal or ,my 
of its Members is making any vClificat ion or conducting :my inquiry under Ihis ACI, 
shall be punished with simple impJisonmellt for;) tcnn which may ex tend LO ~ i x 
months, or with .fine , o r wi Lh both. 

(2) The provisions of sub-section (2) o r Sect ion 199 of the Code of Cri mjnal 
Procedure , 1973, shal l apply in relation to an offcnce re ferred to in sub-section ( I ) 
as Lhey apply in reblion to an offence referred to in sub-section (2) of the said 
section. subjec t to the modification that no complaint in respect of such offence shall 
be made by the Public Prosecutor except with the previous sanction of the Lokpal. 

21. P owe r of Lakpal to t ry ce rtain offel1 ccs.- (1) When any such offence 
as is described in sub-section (l) of Section 20 is eommined in the view or presence 
of the Lokpal, the LokpaJ may cause the offender to be detained in custody and 
may, at any ti me o n the same day, t<lke cognizance of the offence and, after g iving 
the ofrendcr a reasonable 0pporlunity of showing ciuse why he should not be pun­
ished unde r this sec tion. try such o rfender summari ly, so far as may be . in accordance 
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with the procedure presc ribed for summary trials under the Code of Criminal Pro­
cedure. 1973. and sentence him 10 simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five hundred rupees. or with both. 

(2) In every case tried under this section. the Lokpal shall record the fac ts 
constituting the offence with the statement (if any) made by the offender as well as 
the finding and the sentcnce. 

(3) Any person conv icted on a lri::!.l held under th is sec tion may appeal to the 
Supreme Court . 

(4) The provi Sions of this sec tion shall have effec t notwithstanding anyth ing 
contained in the Code of Criminal -Procedure. 1973. 

22. Action in case of fa lse complaint.s.-(I) Every person who makes any 
complaint which is held by the Lokpal 10 be fal se shal l be punishable as provided 
in sub-sec tion (2). 

(2) Whe n any offence under sub-sec ti on ( I) is commitled. lhe Lokpal may 13ke 
cognizance o f the offence and ::Ifter g iving lhe o ffender a reasonable opportunity of 
showing cause why he shou ld not be pun ished for such offence. try such offender 
sllmrnarily. so far as Ill ay bc . in accordance with the procedure prcsc ribed fo r sum­
mary trials unde r thc Code of Criminal Procedu re. 1973 and sentence him 10 im­
prisonmcnt fo r a Icnn which shall not be less th .lJ\ one year but whieh may ex tend 
10 three years and al so to fine which may extend 10 fifty thousand. rupees and m:ly 
also award. out of the amount o f fine. to the public func tionary against whom such 
false complaint has been made. such amount of compensat ion as the Lokpa\ thinks 
fit. 

23. Appii l'a ti on of Act 2 of 1974.-Subjec t to the other prov isions of this 
Act and subject 10 the modi ficat ion that for the purpose of trans fer of all)' case under 
Section 22. the provisions of Sec tion 406 of the Code of Climinal Procedure. 1973. 
shall alone apply, the provis ions of the said Code shalt apply to the proceedings 
befo re the Lokpal under Section 22 a.nd for the purposes of the said provisions of 
that Code and the said procecdings , the Lokpal shall be deemed to be a Court .of 
Session and shall have all the powers o f a Court of Session . 

2 ... . Conferment of a(\(\itional fum'lions on Lokp a l.- ( I ) T he Pres ident may. 
b;' order in wri ting and subjec t 10 s~lch condi tions or limilations as may be specified 
ill [he orde r. require the Lok r al 10 inquirc into <Ill)" :1ll cptions (b_·j;lg: :1l1 : l1cg:J.l!On 
in re:;pcct of which a cornpbint may be made) specified in the order in rcsIX"ct of 
;) public fUll cti on:l.I)' and subjec t to the pro \'isio ll s of Secti on 13. I h~ Lokr:l.1 shall 
comply with slich Qrde r. 

(2) When the Lokpal Is 10 make any inquiry undcr sub-sec tion ( I ). the t.nkpal 
shall e xe rci se the S;lnlC powers and discharge the same func tions as it would in the 
case of any inquiry made all :.I complaint under [his Act and the provisions of th is 
Act (except Section 22) sh:lll apply accordingly . 
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25. Disposal of deposit and payment of compensation or reward.---( I ) The 
su m deposited by a co mplainant in pursuance of the prov isions of Section 12 shal l.­

(n ) in a case where the complaint is dismissed under sub-section (1) of Sect ion 
13. stand forfeited to the Central Government: 

(lI ) i f the LokpaJ . for reasons to be rccordc<:J in wriling so d irects, be util ised 
for compensa ting the public functionary complained against: and 

(I") in any other case, be refunded to the compllinanL 

(2) If the Lokpal is satisfied thal-
(a) all or any of all a llegat ions made in a complainl have or has bee n substan­

tiated either wholly or partly: and 

(b) havi ng regard to the expenses incurred by the complaina nt in rcbIion to 
the proceed ings in re spect of such complaint and aU other relevant c ircu m ­
stances of the case the complainant dese rves La be compensated or re­
warded. 

the Lokpal shal l determine the amou nt which shall be paid to the compl ainant 
by way of such compensation Or reward and the Lokpal shall determi ne the person 
by whom the said compensation or reward shall be paid afler giving lhat person a 
reasonable opponuni ty o f being heard. 

26. Persons likely to be prejudicia lly affected to be heard_- If, al any stage 
o f Ihe inqu iry. the Lokpal-

(a) comidas it necessary to inqui re into the conduct of any person ; or 
(b) is of opinion that the reputation of any person is likely to be prejudicially 

affected by the inquiry. 

the lokpal shall g ive to that person a reasonable oi>ponunity of being heard in 
the inquiry and LO produce evidence in his defence: 

Provici('d that nothing in this section shall apply whe re the credit of a witness 
is being impeached. 

27. Protection of ;)ction taken in good failh .-( I) No su it, prosecution or 
olher legal proceedi ngs shall lie againsl the Lok pal or agoinsl :llly cfficcr. e mpl oyee. 
~gcncy or I X'r~O ' l ,deITed to in Sect ion 9, in res pect of :!nYlhing which is in g.ood 
faith done or mtended to be done under this Act. 

(2) S3\'e as otherwise provided in this Aet. 110 pru('(.'cd lllgs or decision of the 
Lokpal shaH be called in question in any Court. 

2R. Powcr to dclcgate_- The Lokpal may. hy general or spec ial o rde r in writ­
ing, and subjec t to such cond it io ns and limi tat ions ;tS may be specified the re in . d irect 
that any powers con ferred o r duties imposed on it by or unde r th is Ac t (except the 
powers under the proviso to sub-section (3) of Section 12. the powe r to dismiss a 
complaint under sub· ~cc tion (l) of Section 13, the po\\'cr~ to close cases and make 
rcpoll s under Section 18 and Lhe powe rs under Section 23 1 may al!>o be exercised 
or di scharged by the office rs. employees and ogcllcies referred to in Section 9, as 
may be spec ifi ed in the order. 

29 . . Power to l1Iake rulcs.- { I) TIle President Ill Oy , by notification in the Of­
fic ial Gaze lle, make niles for the purpose of carrying out the provisions of this Act . 
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(2) In part icular. :~nd without prejudice to the generali ty of the foregoing power, 
such ru les may provide for-

(a) the manne r in which the President shall obtain the opinion of the C hief 
Just;ce of India under sub~secti on ( 1) of Section 1 t ; 

(b) the form in which complaints may be made unde r sub-scction(2) of Sec tion 
12 and the fees. if any. which may be charged in respect thereof; 

(c) the manner in which and the authorities or agenc ies with whom depos its 
shall be made under sub -sec tion (3) o f Section 12 and the fonn in which 
certifi cates shall be furn ished in respect of such deposits; 

(d) the matters referred to in sub-clause (vi) of clause (b) of sub-sec tio n (1 ) 
of Sec lion 15; 

(e) the form in which return has to be furni shed under s ub~section (l ) of Sec­
tion 18; 

(/) any other m:ltte r which is to be or may be presc ribed, 

(3) Every ru le made under this Act shal l be laid , as soon as may be after it is 
made. before each House o f Parliament . while it is in session. for a total period o f 
thi rty days which may be comprised in one session or in two or more succcss ive 
sess ions. and if, before the expiry of the sess ion immediately following the session 
or the successive sessions aforesaid, both 1·louses agree in maki ng any modi fi cat ion 
in the rule. or both Houses agree that the ru le should not be made, the rule shall 
thereafte r have effect only in such modified form or be of no effec t, as the case may 
be ; so, ho\\.'cve r. that any such modification or annulment shall be without prejud ice 
to the validity of anything previously done under that ru le . 

30. R Cll1 oY.II1 of doubts.- For the removal of doubts, it is hereby declared that 
nOlhing in th is Act shall operate to confer or enable the conferri ng of any jurisdiction 
on the Lokpa! !O make any inquiry-

(a) into any allegation against or any act or conduc t of-' 

(i) the Preside nt. the Vice- President or the Speaker of the House of the 
People; 

(ii) the Chief Justice or any other Judge of the Supre me Court; 

(iii) the Comptroller and Auditor-General of India, the Chief Elec tion Com­
missioner or other Elec tion Commissioner or the Chai rman or any other 
Member of the Union Public Service Commission; or 

(b) upon its own knowledge o r informa tion , 

3 1. S.n:ing.-Nothi ng conta ined in this Act shaH be construed as affecting the 
constitution of, or the cont inuance of func tion ing or exe rcise of· po wers by. any 
Com miss ion of Inquiry appointed under the Commiss ions of Inquiry Act. 1952 be fore 
the commencement of this Act and no complain t shll i . be made under this Act in 
respect of an y matter referred for inquiry to such Commission before such com­
mencement. 

32. Consequenti al a mendment of Act 60 of 1952.- ln Section 3 of the Com­
miss io ns of Inquiry Act, 1952. in sub-scc tion(l), for the words " The appropriate 
Government may" . the words, b rackets and fi gures .. Subject to the provisio ns of 
sub-section (3) of Sec lion 10 o f the Lokpal Act. 1998. the appropriate Government 
may" shall be substituted, 
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THE SCHEDULE 
[See Seclion 3(3)J 
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I, .. .. .... ... ... ..... having been appointed Chairperson/Member of (he Lokpal, do 
swear in the name of God/solemnly affirm that I wi ll bear true faith apd allegiance 
to the Constitut ion of India as by law established. that I will duly and frulhfully and 
to the best of my ability, knowledge and judgement perform the duties of my office 
without fear or favour. affection or ill·will. 
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Rule-making', 41 

Administrative Adjudication, 137 
(See also Decision-making) 
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Failure to exercise, 59 
Improper exercise of. 62 

Administrative Discretion (coll fd.) 
India, 56 
Judicial behaviour. 56 
Judicia l control, 56 
Judicial review, 69 
Mcaning, 55 
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Dccl:u-a tory Action. 350 
(See also Judic ial Review) . 

Declaratory relier. 350 



544 ;\dlllillistrcu ive L mv 

Uelega ted Lcgisl:'u io n , 7 1 
(S~e also Rule-making) 
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Pu blic Law Review, 250, 327 
Altcrn:ltive remedy, 279 
Constituency. 250 
Lache:>, 276 
Principles. 276 
Re£ j udi cata, 28 J 
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P~('concei\'cd r.otion bi:1s, 17C) 
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Authority-based, 80 
D iscretion-based, 75 
J'\aturc-based, 8 I 
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