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Practice and Procedure of
Administrative Adjudication:
Rules of Natural Justice

In India there is no statute laying down the minimum procedure which
administrative agencies must follow while exercising decision-making
‘powers. There is, therefore, a bewildering variety of administrative proce-
dure. Sometimes the statute under which the administrative agency exercises
power lays down the procedure which the administrative agency must follow!
but at times the administrative agency is left free to devise its own proce-
dure.* However, courts have always insisted that the administrative agencies
must follow a minimum of fair procedure. This minimum fair procedure
refers to the principles of natural justice.

Principles of Natural Justice

Rules of Natural Justice have developed with the growth of civilization
and the content thereof is often considered as a proper measure of the level
of civilization and Rule of Law prevailing in the community.? In order to
protect himself against the excesses of organized power man has always
appealed to someone beyond his own creation. Such someone could only be
God and His laws, divine law or natural law, to which all temporal laws
and actions must conform. This is the origin of the concept of natural justice.
However, natural justice is not justice of the nature where the lion devours
the lamb and the tiger feeds upon the antelope. Natural justice is of the
‘higher law of nature’ or ‘natural law' where the lion and lamb lie down
together and the tiger frisks with the antelope.* Thus natural justice implics
fairness, reasonableness, equity and equality. (Natural justice is a concept of
common law and it is the common-law world counterpart of the American
‘procedural due process’. Natural justice represents higher procedural prin-
ciples developed by judges which every administrative agency must follow
in taking any decision adversely affecting the rights of a private individual.

Natural Justice is another name for common-sense justice. Rules of natu-
ral justice are not codified canons. They are principles ingrained in the
conscience of man. Justice is based substantially on natural ideals and values

1. S. 5(A). Land Acquisition Act, 1894,
2. b 33, Indian Medical Council Act, 1956.
3. K.I. Shephard v. Union of India, (1987) 4 SCC 431, 448 per R.N. Misra, J.

4. Union of India v. Tulsiram Patel, (1985) 3 SCC 398, 464, See also Ravi S. Naik v.
Union of India, 1994 Supp (2) SCC 641; Maharashtra State Financial Corpn. v, Suvarna
Board Mills, (1994) 5 SCC 5066.
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which are universal! Natural justice is not circumscribed by linguistic tech-
nicalities and grammatical niceties or logical prevarication. It supplies the
omission of a formulated law. It is the substance of justice which has to
determine its form. What particular form of natural justice should be implied
and what its extent should be in a given case must depend to a great extent
on the facts and circumstances of that case and the framework of the statute
under which action is taken.®{The expressions ‘natural justice’ and ‘legal
justice” do not present a watertight classification. It is the substance of justice
which is to be secured by both, and whenever legal justice fails to achieve
this purpose, natural justice is called in aid of legal justice,®

During the period of Reformation the forces of secularism repudiating
the formulae, characteristic of medieval thought with universal application,
now concentrated on individual phenomenon and indulged in a more spe-
cialised type of enquiry into specific problems. Side by side with the
particularisation, need was equally felt for evolving a new and secularised
type of universalism known as the ‘Enlightenment’. Man in relation to his
environment (nature) had certain basic problems which differed in degree
and dimension. A systematic pattern of ideas and values had to be evolved
out of the doctrine of natural law for universal application and acceptance.
This juristic humanitarianism with its universal approach led to the devel-
opment of the principles of natural justice. Thus dogmatic approach to
problems of the Dark Ages gave way to a more particularised approach to
problems during Reformation and to a more specialised enquiry into a spe-
cific problem. This led to individualisation of justice. In the course of time
systematic patterns developed out of this particularisation led to the devel-
opment of general principles for universal application which came to be
known as principles of natural justice. Earliest expression of ‘natural justice’
could be found in philosophical expressions of Roman jurists (Jus Naturale)
and signified rules and principles for the conduct of man which were inde-
pendent of enacted law or customs and could be discovered by the rational
intelligence of man and would grow out of and conform to his nature—which
meant the whole mental, moral and physical constitution of man.” The basis
of the principles of natural justice is rule of law. The observance of these
principles is demanded by our sense of justice to which the total system of
governance must conform.

Natural justice meant many things to many writers, lawyers and systems
of law. Tt is usad interchaneeably with Divine Law, jus gentiten and the
common law of the nations. It 15 a concept of changing content. However,

5. Se¢¢ Canara Bank v. Debasis, (2003) 4 SCC 557.
6. Id. p. ST0.

7. Bracw's Law Dicriosary, cited o Union of Indin v, Tidsiram Patel, (1985).3 SCC
398, 463-465
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this does not mean that at a given time no fixed principles of natural justice
can be identified. The principles of natural justice through various decisions
of courts can be easily ascertained, though their application in a given situ-
ation may depend on multifarious factors. For fairness itself. it is a flexible.
pragmatic and relative concept, not a rigid. ritualistic or sophisticated ab-
straction. It is not a bull in a china shop or a bee in one’s bonnet.®? Often
the concept of natural justice is criticised as being an unruly horse. Replying
to the criticism Lord Denning said, “‘with a good man in the saddle, the
unruly horse can be kept under control. It can jump over obstacles. It can
leap fences put up by fiction and come down on the other side of justice™.?
Natural justice contents yield to change with exigencies of different situations
and, therefore, do not apply in the same manner to situations which are not
alike. They are neither cast in a rigid mould nor can they be put in a legal
straitjacket. They are not immutable and can be adapted. modified, and ex-
cluded by statute, rules or the Constitution; except where such exclusion is
not charged with the vice of unreasonableness and consequential voidness.!9

Indeed, natural justice is a pervasive facet of secular law where a spiri-
tual touch enlivens legislation, administration and adjudication to make
fairness a creed of life. It has many colours and shades, many forms and
shapes and, save where valid law excludes it, applies when people are ad-
versely affected by acts of any administrative authority. It is the bane of a
healthy Government, recognised from earliest times and not a mystic testa-
ment of judge-made law. Indeed, from the legendary days of Adam and of
Kautilya’s ARTHASHASTRA, the rule of law has had this stamp of natural
justice which makes it social justice.

The principles of natural justice have enriched law and Constitutions
the world over. Though the Indian Constitution does not use the expression
natural justice, the concept of natural justice divested of all its metaphysical
and theological trappings pervades the whole scheme of the Constitution.
The concept of social and economic justice, in the Preamble of the Con-
stitution, conceptually speaking, is the concept of fairness in social and
economic activities of society which is the basis of the principles of natural
justice. Article 311 contains all the principles of natural justice without using
the expression as such. Duty to act fairly is part of fair procedure envisaged
under Articles 14 and 21 of the Constitution. Every activity of a public
authority or those under public duty or obligation must be informed by reason

8. Justice Krishna lyer in Mohinder Singh Gill v. Chicf Election Commr., (1978) 1 SCC
405, 434: AIR 1978 SC 851.

9. Enderby Town Football Club v. Football Association, (1971) Ch D 591, 606.

10. Sartyavir Singh v. UO!, (1985) 4 SCC 252: AIR 1986 SC 555. See also Ravi S. Naik
v. Union of India, 1994 Supp (2) SCC 641; Jamaat-e-Islami Hind v. UOI, (1995) 1
SCC 428; Shiv Sagar Tiwari v. UOI, (1997) 1 SCC 444.
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and guided by public interest.!! Exercise of jurisdiction by courts in India,
in this behalf, is not something cxtra-constitutional. Now the principles of
natural justice are firmly grounded in Articles 14 and 21 of the Constitution.
With the introduction of the concept of substantive and procedural due pro-
cess in Article 21 of the Constitution all that fairness which is included in
the principles of natural justice can be read into Article 21 when a person
is deprived of his life and personal liberty. In other areas it is Article 14
which now incorporates the principles of natural justice. Article 14 now
applies not only to discriminatory class legislation but also to arbitrary or
discriminatory State action. Because violation of natural justice results in
arbitrariness, therefore, violation of natural justice is violation of the Equality
Clause of Article 14. This all suggests that now the principles of natural
justice are grounded in the Constitution.!* Therefore, the principle of natural
justice cannot be wholly disregarded by Jaw because this would violate the
fundamental rights guaranteed by Articles 14 and 21 of the Constitution. It
was for this reason that the Supreme Court barely saved Section 314 of the
Bombay Municipal Corporation Act, 1888 which empowered the Commis-
sioner to get illegal constructions and structures removed or demolished
without notice by holding that Section 314 does not contain a command, it
only gives discretion to the Commissioner which must be reasonably exer-
cised .13 In Srate of U.P. v. Vijay Kumar Tripathi'* the Supreme Court further
held that the principles of natural justice must be read into the provision of
a law. Such a course is necessary where the rule excludes, either expressly
or by necessary implication, the application of the principles of natural jus-
tice. In the same manner in Saij Panchevai v, Srate of Gijara', where the
government had transfered panchayat area ws notitied area, the Court held
that though the law did not provide for hearing before transfer of land yet
denial of such opportunity is not in consonance with the scheme of law
governing our society. The validity of the law that excludes the principles
of natural justice becomes suspect. The principles of natural justice are not
violated where the opportunity of being heard was afforded but not utilised !¢

In Hindustan Petroleum Corpn. v. H.L. Trehan'? the Supreme Court
made it absolutely explicit that even when the authority has statutory power
to take action without hearing, it would be arbitrary to take action without
hearing and thus violative of Article 14 of the Constitution. In the same

11, LIC v. Consumer Education and Research Centre, (1993) 5 SCC 452, 500,

12 Satvavir Singh v. UOI, (1983) 4 SCC 232: AIR 1986 SC 535. See also State of
Maharashtra v. K.S Durgule, (1935) 1 SCC 231 AIR 1935 SC 119

13. Olga Tellis v. Bombay Municipal Corpn., (1933) 3 SCC 3435,

14. 1995 Supp (1) SCC 352,

15 ¢1999) 2 SCC 372 See also Piara Singh v, Stare of Puajab, (2000) 5 SCC 765.

16, Nagar Palika, Narawre v UP Public Service Tribunel, (1993) 2 SCC 400,

17. €1989) 1| SCC 764,



168 Administrative Adjudication: Rules of Natural Justice [Chap.

manner in D.K, Yadav v. JM.A. Industries Ltd.'® the Supreme Court further
held that even where statutory standing orders empowered the management
to terminate the services of an employee who overstayed the leave period,
without hearing the termination of services would be violative of Article 21
of the Constitution as such a procedure established by law which deprives
a person of his livelihood cannot be said to be just, fair and reasonable under
Article 21 of the Constitution.

Moving with the same strides, the Apex Court, in State Bank of India
v. P.K. Narayanan Kutry'? following its earlier decision,? held that the prin-
ciples of natural justice have to be read into the relevant service rule [Rule
50(3)(ii), State Bank of India (Supervisory Staff) Service Rules]. In this case
the enquiry officer had found certain charges against an officer of the Bank
as partly proved. The disciplinary authority holding that charges proved,
were in fact fully proved, passed the orders of dismissal which was chal-
lenged. It was contended that Rule 50(3)(ii) of the State Bank of India
(Supervisory Staff) Service Rules does not provide for any notice and hear-
ing, hence action cannot be challenged on the ground of violation of the
principles of natural justice. The Apex Court held that the principles of natu-
ral justice must be read into the service rules and the officer will have to
be given opportunity to persuade the disciplinary authority to accept the
favourable conclusion of the enquiry officer. The Court further clarified that
for the application of the rules of natural justice it is not necessary that some
prejudice must be caused.

For some three or four hundred years Anglo-American courts have ac-
tively applied two principles of natural justice. Ilowever, this reduction of
the concept of natural justice to only two principles should not be allowed
to obscure the fact that natural justice goes to ‘‘the very kernel of the problem
of administrative justice'.?! These two principles are:

1. Nema in propria causa judex, esse debet.—No one should be made
a judge in his own cause, or the rule against bias.

2. Audi alteram partem.—Hear the other party, or the rule of fair hear-
ing, or the rule that no one should be condemned unheard.

These principles will now be discussed in detail because they provide

the foundation on which the whole superstructure of judicial control of ad-
ministrative action is based.

18. (1993) 3 SCC 259.

19. (2003) 2 SCC 449. %
20. Punjab National Bank v. Kunj Behari Mishra, (1998) 7 SCC 84.
21. H.W.R. Wade: ADMINISTRATIVE LAw, (1967), p. 154.
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A. RULE AGAINST BIAS

‘Bias” means an operative prejudice, whether conscious or unconscious,
in relation to a party or issue. Such operative prejudice may be the result
of a preconceived opinion or a predisposition or a predetermination to decide
a case in a particular manner, so much so that it does not leave the mind
open. In other words ‘Bias’ may be generally defined as partiality or pref-
erence which is not founded on reason and is actuated by
self-interest—whether pecuniary or personal.?* Therefore, the rule against
bias strikes against those factors which may improperly influence a judge
in arriving at a decision in any particular case. The requirement of this prin-
ciple is that the judge must be impartial and must decide the case objectively
on the basis of the evidence on record. The dictionary meaning of the word
‘bias’ also suggests ‘anything which tends or may be regarded as tending to
cause such a person to decide a case otherwise on evidence must be held to
be biased’. In other words a predisposition to decide for or against one party
without regard to the merit of the case is ‘bias’. Therefore, if a person, for
whatever reason, cannot take an objective decision on the basis of evidence
on record he shall be said to be biased. A person cannot take an objective
decision in a case in which he has an interest, for, as human psychology
tells us, very rarely can people take decisions against their own interests.
Therefore the maxim that a person cannot be made a judge in his own cause.
This rule of disqualification is applied not only to avoid the possibility of
a partial decision but also to ensure public confidence in the impartiality of
the administrative adjudicatory process because not only must ‘‘no man be
a judge in his own cause' but also ‘‘justice should not only be done but
should manifestly and undoubtedly be seen to be done'.?? The minimal
requirement of natural justice is that the authority must be composed of
impartial persons acting fairly, without prejudice and bias. In this manner
impartiality, objectivity and public confidence provide the foundation on
which the superstructure of the rule against bias is built. A decision which
is a result of bias is a nullity and the trial is **Coram non-judice’.>* Inference
of bias, therefore, can be drawn only on the basis of factual matrix and not
merely on the basis of insinuations, conjectures and surmises.>

The principle nemo judex in causa sua will not apply where the authority
has no personal lis with the person concerned. Therefore, where cases of
malpractice and pilferage by consumers of electricity were decided by the
Electricity Board itself, the Supreme Court held that it is not a violation of

2. G.N. Nayak v. Goa University, (2002) 2 SCC 290.

3. Per Lord Hewart, C.J., in R. v. Sussex Justices ex p. McCarthy, (1924) 1 KB 256, 259.
24, Ranjit Thakur v. Union of India, (1987) 4 SCC 611.

25. M. Sankaranarayanan v. State of Karnataka, (1993) 1 SCC 54.
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the rule against bias. Such cases are similar to income tax and sales tax
cases. ¢
s o

In the same manner every kind of preference is not sufficient to vitiate
an administrative action. If a preference is rational and unaccompanied by
considerations of personal interest, pecuniary or otherwise, it would not vi-
tiate a decision. Therefore, if a senior officer expresses appreciation of the
work of a junior in the confidential report, it would not amount to bias nor
would it preclude the officer from being part of the Departméntal Promotion
Committee to consider such junior officer along with others for promotion.?’

Bias manifests itself variously and may affect a decision in a variety of
ways.

(1) Personal bias

Personal bias arises from a certain relationship equation between the
deciding authority and the parties which incline him unfavourably or other-
wise on the side of one of the parties before him. Such equation may develop
out of varied forms of personal or professional hostility or friendship. How-
ever, no exhaustive list is possible.?

Mineral Development Corporation Ltd. v. State of Bihar*® is a typical
case of personal bias. In this case the petitioners were granted mining licence
for 99 years in 1947, But in 1953, the Secretary of the Revenue Board sent
a notice to the petitioners to show cause within 15 days why the licence
should not be cancelled for violations of Sections 10, 12 and 14 of the
Mining Act. The petitioners submitted a written reply denying the allega-
tons. Two years later, the Government issued a notification cancelling the
licence. The action of the government was challenged on the ground of
personal bias. The facts relevant to personal bias before the court were:

(1) that Raja Kamakshya Narain Singh, the owner of the Mineral De-
velopment Corporation Ltd., had opposed the minister in the
General Election of 1952,

(2) that the minister had filed a criminal case under Section 500, IPC
against the petitioner which was transferred by the High Court of
the State of Bihar to Delhi on the ground of political rivalry between
the parties. ’

26. livderabad Vanaspathi Lid. v. A.P. Siate Electricity Board, (1998) 4 SCC 470.

27. G.N. Nayak v. Goa University, (2002) 2 SCC 712.

28. Meenglas Tea Estate v. Warkmen, AIR 1963 5C 1719. The Supreme Court held that
the Manager cannot conduct an enquiry against a worker arising from the allegation
that he had beaten the Manager. In D.K. Khanna v. Union of India, AIR 1973 HP 30,
the High Court quashed the selection of the candidate where his son-in-law was the
member of the Selection Committee.

29. AIR 1960 SC 468. :
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The court quashed the order of the government, among other grounds,
on the ground of personal bias.”

In APSRTC v. Saryanarayana Transports (P) Lid. 3!, also. the petitioner
successfully challenged the action of the State Government nationalizing road
transport on the ground of personal bias. In this case the minister who heard
objections of private bus owners had asked the petitioner to persuade the
members of the Congress Party to vote for him in the elections. The peti-
tioner, despite his efforts, did not succecd as a result of which the minister
lost the election.

Similarly in S.P. Kapoor v. State of H.P.**, the Supreme Court quashed
the selection list prepared by the Departmental Promotion Committee which
had considered the confidential reports of candidates prepared by an officer
who himself was a candidate for promotion. Again in Baidvanath Mohapatra
v. State of Orissa® the Supreme Court quashed the order of the Tribunal
confirming premature retirement on the ground that the Chairman of the
Tribunal was also a member of the review committce which had recom-
mended premature retirement.

Real Likelihood of Bias/Reasonable Suspicion of Bias

However, in order to challenge administrative action successfully on the
ground of personal bias, it is essential to prove that there is a *‘reasonable
suspicion of bias"' or a *‘real likelihood of bias™. The ‘“‘reasonable suspi-
cion™ test looks mainly to outward appearance, and the “‘real likelihood™
test focuses on the court’'s own evaluation of possibilities; but in practice
the tests have much in common with one another and in the vast majority
of cases they will Jead to the same result. In this area of bias the real question
is not whether a person was biased. It is difficult to prove the state of mind
of a person. Therefore, what the courts see is whether there is reasonable
ground for believing that the deciding officer was likely to have been biased.
In deciding the question of bias judges have to take into consideration the
human possibilities and the ordinary course of human conduct.®s But there

30. Other typical cases of personal bias are:
(i) Meenglas Tea Estate v. Workmen, AIR 1963 SC 1719, Manager conducts enquiry
against workman who is alleged to have assaulted him,
(i) Ramjag Singh v. State of Bihar, AIR 1958 Pat 7, Gram Panchayat sits as
appellate court against its own conviction.
(¢ity A.K. Kraipak v. Union of India, (1969) 2 SCC 262: AIR 1970 SC 150.
Candidate for selection is himself a member of Selection Board.
31. AIR 1965 SC 1303.
32. (1981) 4 SCC 716.
33, (1989) 4 SCC 664, See also Rartan Lal Sharma v, Managing Conunittee, (1993) 4 SCC
10. A witness was also a member of enquiry commiltee.
34. Metropolitan Properties Lid. v. Lannon, (1968) 3 All ER 304,
35. S.N. Jodhawat v. University of Jodhpur, 1LR (1981) 31 Raj 137. See also G.N. Nayak
v. Goa University, (2002) 2 SCC 712.



172 Administrative Adjudication: Rules of Natural Justice [Chap.

must be real likelihood of bias and not mere suspicion of bias before the
proceedings can be quashed on the ground that the person conducting the
proceedings is disqualified by bias. The apprehension must be judged from
a healthy, reasonable and average point of view and not on mere apprehen-
sion and vague suspicion of whimsical, capricious and unreasonable people.?¢
Therefore, in Jiwan K. Lohia v. Durga Dutt Lohia3" upholding the decision
of the High Court while removing an arbitrator appointed by the court on
the ground of bias the Supreme Court observed that with regard to bias the
test to be applied is not whether in fact bias has affected the judgment but
whether a litigant could reasonably apprehend that a bias attributable might
have operated against him in the final decision. The test of bias is whether
a resonable man, in possession of relevant information, would have thought
that the bias was likely and whether the person concerned ‘‘was likely to
be disposed to decide the matter only in a particular way™'.

Therefore, the real test of ‘real likelihood of bias” is whether a reasonable
man, in possession of relevant information, would have thought that bias
was likely angd whether the authority concerned was likely to be disposed
to decide the matter in a particular way. What is relevant is the reasonable-
ness of the apprehension in that regard in the mind of the party. Hence the
proper approach in case of bias for the Court is not to look into his own
mind and ask ‘*Am I biased?"’ but to look into the mind of the party before
it.3® The Court must look at the impression which would be given to the
other party. Therefore, the test is not what actually happened but the sub-
stantial possibility of that which appeared to have happened. Even if the
deciding officer was as impartial as could be, nevertheless if right-minded
persons would think that, in the circumstances, there was a real likelihood
of bias, the deciding officer is disqualified. Therefore, the court would not
enquire whether there was bias in fact if reasonable people might think that
there was a bias. The reason is plain enough, writes Lord Denning, *‘Justice
must be rooted in confidence; and confidence is destroyed when right-minded
people go away thinking: ‘The judge was biased’.”’3% It was on this ground
that in Metropolitan Properties Co. Ltd. v. Lannon*® the Court held that
Lannon was disqualified from sitting as Chairman of a Rent Assessment
Committee because his father was a tenant who had a case pending against
that company, even though it was acknowledged that there was no actual
bias and no want of good faith on the part of Lannon. However, if the bias
of a person is inconsequential the administrative action is not vitiated. In

36. B.B. Rajwanshi v. State of U.P., (1988) 2 SCC 415.

37. (1992) 1 SCC 56.

38. Ranjit Thakur v. Union of India, (1987) 4 SCC 611.

39. Lord Denning: THe DisCIPLINE OF LAw, (1982), p. 87.
40. (1969) 1 QB 577.
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Ramanand Prasad Singh v. Union of India*! the Supreme Court held that
participation in the selection committee as a member where his brother was
a candidate but was not selected is inconsequential bias on which the whole
select list cannot be quashed. In the same manner in Jasvinder Singh v. State
of J&K*?, the Supreme Court held that in the absence of any specific alle-
gation of bias against the Selection Board or any member thereof, awarding
of higher percentage of marks to those who got lower marks in a written
examination would not vitiate selection especially when there were only a
few negligible instances and there was no conscious effort to bring some
candidates within the selection zone. In Federation of Railway Officers As-
sociation v. Union of India*3, the Court further held that allegation of Bias
on imaginary basis cannot be sustained. In this case a Study Group had
recommended for formation of new railway zones after considering all fac-
tors relevant to the efficient functioning of Railway, none of which was
irrelevant. The Association had challenged it on the ground that the report
was prepared under pressure from Minister to suit his whims.

No uniform cut and dried formula can be laid down to determine real
likelihood of bias. Each case is to be determined on the basis of its facts
and circumstance. In Charanjit Singh v. Harinder Sharma*, the Court held
that there is a real likelihood of bias when in a small place there is a rela-
tionship between selectees and members of the selection committee. A few
cases in this connection may be noted by way of illustration.

(i) Manak Lal v. Dr Prem Chand®

In order to decide a complaint for professional misconduct filed by Dr
Prem Chand against Manak Lal, an advocate of the Rajasthan High Court,
the High Court appointed a tribunal consisting of a senior advocate, once
Advocate-General of Rajasthan, as Chairman. The decision of the tribunal-
was challenged on the ground of personal bias arising from the fact that the
Chairman had represented Dr Prem Chand in an earlier case. The Supreme
Court refused to quash the action holding that the Chairman had no personal
contact with his client and did not remember that he appeared on his behalf,
and that, therefore, there seemed to be no ‘real likelihood of bias’. However, -
the high professional standards led the court to quash the action in the final

analysis on the ground that justice should not only be done but must appear
to have been done.

41. (1996) 4 SCC 64.
42. (2003) 2 SCC 132.
43. (2003) 4 SCC 289.
44. (2002) 9 SCC 732.
45. AIR 1957 SC 425.
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(i) State of U.P. v. Mohd. Nook™

In this case a Dy. S.P. was appointed to conduct a departmental enquiry
against a police constable. In order to contradict the testimony of a witness,
the presiding officer offered himself as witness. The Supreme Court quashed
the administrative action an the ground that when the presiding officer him-
sell becomes a witness, there is certainly a ‘real likelihood of bias’ against
the constuble.
(ii) A.K. Kraipak v. Union of India®’
W avus the acling ChED Cinsorvatin: ot

In this ¢ase, Maguish
Farests, was a member of the Selection Board and was also a candidate for
selection to the all-India cadre of the Forest Service. Though he did not take
part in the deliberations of the Board when his name was considered and
approved, the Supreme Court held that there was a real likelihood of bias,
for the mere presence of the candidate on the selection board may adversely
influence the judgment of the other member.

(iv) J. Mohapatra and Co. v, Swate of Orissa™

In this case, the State of Orissa had constituted an Assessment Com-
mittee in order to recommend and select books of various authors and
publishers for various school subjects. Some of the persons whose books
were in the selection list were members of the Assessment Committee. The
meeting of the Committee was held. In this meeting when the books were
being assessed an individual member would withdraw when his book was
taken up for consideration. However, that member participated in deliber-
ations when books of other members were considered. The result was that
the books of members of the Assessment Committee were accorded approval,
The acuion of the Government was challenged on the ground of bius. Quush-
ing the action, the Supreme Court held that when some members whose
books were in the list for selection were members of the Assessment Com-
miitee, there is every likelihood of bias. Actual bias is not material, but the
possibility of such bias in all such cases. Therefore, the court concluded that
withdrawal of persons is not sufficient because the element of quid pro quo
with other members cannot be eliminated. It may be pointed out that the
doctrine of necessity does not apply in this case.

(v) Ganga Bai Charities v. (o

In this case a lawyer while acting as special counsel for the Income Tax
Depatment had given his opinion that the assessee trust was not entitled to
tx exemption. Later on he was elevated as a judge of the High Court and

46 AIR 1938 SC 86
47 (1969) 2 SCC 2620 AIR 1970 SC 150
43 (1934) 4 SCC 103 AIR 19y 8¢ 1572
49, (1992) 3 8CC 690
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seven years later heard and decided the same point, in a reference. against
the trust. None of the parties brought this aspect before the judge during
hearing. On appeal the Supreme Court rightly held that there was no real
likelihood of bias as opinion had been given seven years ago and the judge
may not have remembered the routine opinion given as a busy lawyer after
a long lapse of time. However in Fakharudin v. Principal Custodian®™ the
Supreme Court held that when a judge who was formerly the lawyer of the
client whose case he decides even after objection there is a real liklihood of
bias. In R. Balakrishna Pillai v. State of Kerala®', moving away from its
earlier perception, the Supreme Court held that where one of the judges was
the opposing advocate in an Enquiry Commission, proceeding against the
appellant, it cannot be presumed that the judge is biased. The Court observed
that though the state of mind of the person who entertains an apprehension
of bias is relevant but that is not all. Apprehension must appear to the Court
as genuine, reasonable and justifiable.

Plea of bias can be raised against a judge also and in this connection
reference may be made 1o Sheonandan Paswan v. State of Bihar®®. In this
case the Supreme Court held that withdrawal of criminal cases against the
former Chief Minister of Bihar, Jagannath Misra, was valid. After the judg-
ment was delivered Justice Baharul Islam who was one of the judges who
decided the case resigned only 46 days before his retirement to accept the
Congress Party nomination tor election and become a minister. In a review
petition it was alleged that Justice Islam was biased when he held the with-
drawal of criminal cases against Misra, who also belonged to the Congress
Party, as valid. Though the petition was dismissed for technical reasons yet
fact remains that judicial bias is a justiciable issue.

However, it may be noted that if a party willingly and with full knowl-
edge of the facts submits to the jurisdiction of an administrative body then
it cannot, on being unsuccessful, raise the plea of bias* An objection on
the ground of bias must be taken immediately. Where the Commiuee con-
sidered the inter se seniority of two batches of recruits—one of them
contending that the wife of the head of the committee being also one of the
recruits, seniority should not have been determined by the committee. The
Supreme Court rejected the plea on the ground that such objection should
have bezen taken at the time of constitution of the committee itself.5*

30. (1995) 4 SCC 538.

51, (2000) 7 SCC 129.

52, (1983) | SCC 438: A[R 1983 SC 194.

33. G. Sarana (Dr) v. University of Lucknow, (1976) 3 SCC 585: AIR 1976 SC 2423.
53, U.D. Lama v. State of Sikkim, (1997) 1 SCC 111.
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(vi) Tata Cellular v. Union of India®

In this case the tender for operating the Cellular Mobile Telephone Ser-
vice in four metropolitan cities filed by the son of one of the members of
the Tender Evaluation Committee had been accepted. This was challenged
on the basis of personal bias. Applying the principle of necessity, as the
involvement of the Director-General of the Telecommunications and Tele-
com Authority was necessary in view of Section 3(6) of the Telegraph Act,
1885, the Court held that the involvement of his father as a member of the
Tender Evaluation Committee did not vitiate the selection on the ground of
bias. It may be noted in this case that the Tender Evaluation Committee was
only a recommendatory body and selection was based on merit through the
normal procedure. Therefore, it is necessary to ascertain what role that person
played in the decision-making against whom bias is alleged.

2 , ’ . 56
(vii) G.N. Nayak v. Goa Uauver.rrr_vj’

In this case a senior officer expressed appreciation of the work of a
junior officer in his confidential report. He was also a member of the De-
partmental Promotion Committee to consider such junior officer along with
others for promotion. The committee recommended this junior officer for
promotion which was challenged on the ground of personal bias actuated by
an clement of personal interest. The Apex Court held that unless preference
is unreasonable and is based on self-interest, it will not vitiate an adminis-
trative decision.

(viit) Padma v. Hiralal Moetilal Desarda”’

§ was a Director in the Special Planning Authority, viz., CIDCO. The
Authority allotted plots to three associations comprising family members or
relatives of 8. The Apex Court quashed allotment on the ground of bias
holding that in such circumstances § ought to have, at least, very specifically
informed CIDCO of his relationship with the associations and CIDCO while.
dealing with them should be consciously aware of that fact.

(2) Pecuniary bias

Judicial approach is unanimous and decisive on the point that any fin-
ancial interest, howsoever small it may be, would vitiate administrative
action. The disqualification will not be avoided by non-participation of the -
biased member in the proceedings if he was present when the decision was
reached.?

55. (1994) 6 5CC 651,
56. (2002) 2 §CC 721.
57. (2002) 7 SCC 564.
538. R v. Henmdon Rural Disteict Council ex p. Chorley, (1933) 2 KB 696
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In R. v. Hendon Rural District Council ex p. Chorley’®, the court in
England quashed the decision of the Planning Commission where one of the
members was an estate agent who was acting for the applicant to whom
permission was granted.

In Jeejeebhoy v. Asstt. Collector, Thana® the Chief Justice reconstituted
the Bench when it was found that one of the members of the Bench was a
member of the cooperative society for which the land had been acquired.
The Madras High Court also quashed the decision of the Collector who in
his capacity as the Chairman of the Regional Transport Authority had granted
a permit in favour of a cooperative society of which he was also the Chair-
man.%! Similarly, the Andhra Pradesh High Court also quashed the order of
the Regional Transport Authority where one of its members had issued a
permit in his own favour.5? The Supreme Court also in J. Mohapatra & Co.
v. State of Orissa®® quashed the decision of the Textbooks® Selection Com-
mittee because some of its members were also authors of books which were
considered for selection.

However, the rule against bias will not be applied where the judge,
though having a financial interest, has no direct financial interest in the out-
come of the case. Therefore, the Court of Appeal in R v. Mulvilill®* did
not set aside the conviction of the accused on a charge of robbery in a bank
on the ground that the trial judge had shares in that bank. In such cases
unless there is a real likelihood of bias administrative action will not be
quashed.

(3) Subject matter bias

Those cases fall within this category where the deciding officer is di-
rectly, or otherwise, involved in the subject-matter of the case. Here again
mere involvement would not vitiate the administrative action unless there is
a real likelihood of bias.

In R. v. Deal Justices ex p. Curling%, the magistrate was not declared
disqualified to try a case of cruelty to an animal on the ground that he was
a member of the Royal Society for the Prevention of Cruelty to Animals as
this did not prove a real likelihood of bias.

59. (1933) 2 KB 696

60 AIR 1965 SC 1096,

61. Vishakapainam Coop. Motor Transporr Lid. v, G Bangaru Raju, AIR 1953 Mad 709.
62, AIR 1957 AP 739.

63. (1984) 4 SCC 103.

64, (1990) 1 All ER 436. See also Thakker, C.K.: ADMINISTRATIVE Law, (1992), Eastern

Book Company, pp. 174-75.
65. (1881) 45 LT 439.
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Similarly in Murlidhar v. Kadam Singh®®, the court refused 10 quash
the decision of the Election Tribunal on the ground that the wife of the
Chairman was a member of the Congress Party whose candidate the peti-
tioner defeated. In the same manner in Sub-Comnutice of Judicial
Accoumability v. Union of India® the court did not ailow the challenge of
hias against the Speaker for his actions under the Judges nguiry Act. 1968
on the busis that he was affiliated 10 a particular politicii paity. The coust
also sustained its decision on the ground of ‘necessity’ as no other person
could take a decision under the Act.

However, in Gullapalli Nageswara Rao v. APSRTC, the Supreme
Court quashed the decision of the Andhara Pradesh Government, nationaliz-
ing road transport on the ground that the Secretary of the Transpon
Department who was given a hearing was interested in the subject-matter.
It may be mentioned that in the USA and England predisposition in favour
of a policy in the public interest is not considered as legal bias vitiating
administrative acuon.

(4) Departmental bias

The problem of dL}"\I’lI. ..m: bias is something which is inherent in the
administrative process, and if it is nu[ effectively checked, it may negate the
very concept of fairness i o cdministrative procceding.

The question of dcp‘n'tmcm‘al bias was considered by the Supreme Court
in Gullapalli Nageswara Rao v. AFSRTCY. 1i this case, the petitioner chal-
lenved the order of the government nationalizing road transpart. One of the
vrounds for challenge was that the Secretary of the Transport Department
who gave the hearing was biased. being the person who ininated the scheme
and also being the head of the department whose responsibility it was to
exccute it. The court quashed the order on the ground that, under the cir-
cumstances, the Sceretary wus biased, and hence no fuir heanng could be
expected.

Thereafter, the Act was amended and the function of hearing the objec-
tion was given over to the minister concerned. The decision of the govern-
ment was again challenged by G. Nageswara Rao™ on the ground of
departmental bias because the minister was the head of the department con-
cerned which initiated the scheme and was also ultimately responsible for
its execution. However, on this occasion the Supreme Court rejected the

66. AIR 1954 MP |11,

67. (1991) 4 SCC 699

63. AIR 1939 SC 308.

69. Ihid _

0. Grllapalli Nageswara Rao v, Steic of A Py AIR 1939 8C 1376 [Known as Gullapalli
case (IN). Sce also Prakash Chander Saliw v. Managing Director, O.R.T. Co., AIR 1980
Om 122,
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challenge on the ground that the minister was not a part of the department
in the same manner as the Secretary was. The reasoning of the court is not
very convincing perhaps because, as observed earlier, departmental bias is
something which is inherent in the administrative process. In the USA and
in England the problem of departmental bias has been solved, to some extent,
with the institution of hearing officers and inspectors.

The problem of departmental bias also arises in a different context—
when the functions of judge and prosecutor are combined in the same de-
partment. It is not uncommon to find that the same department which initiates
a matter also decides it, therefore, at times, departmental fraternity and loy-
alty militates against the concept of fair hearing.

This problem came up before the Supreme Court in Hari v. Dy. Commy.
of Police’. In this case an externment order was challenged on the ground
that since the police department which initiated the proceedings and the de-
partment which heard and decided the case were the same, the element of
departmental bias vitiated administrative action. The Court rejected the chal-
lenge on the ground that so long as the two functions (initiation and decision)
were discharged by two-separate officers, though they were affiliated to the
same department, there was no bias.

The decision of the court may be correct in the ideal perspective but it
may not always prove wise in practice. It may be suggested that the technique
ol internal separation which is being followed in America and England can
be profitably used in India if a certain amount of confidence is o be de-
veloped in the minds of the people in administrative decision-making.

In Krishna Bus Service v. State of Haryana', the Supreme Court how-
ever quashed the notification of the government which had conferred powers
of a Deputy Superintendent of Police on the General Manager, Haryana
Roadways in matters of inspection of vehicles on the ground of departmental
bias. In this case private bus operators had alleged that the General Manager
of Haryana Roadways who was a rival in business in the State could not be

. expected to discharge his duties in a fair and reasonable manner and would
be too lenient in inspecting the vehicles belonging to his own department.
The reason for quashing the notification according to the Supreme Court
was the conflict between the duty and the interest of the department and the
consequential erosion of public confidence in administrative justice.

.(5) Preconceived notion bias
Bias arising out of preconceived notions is a very delicate problem of
administrative law. On the one hand, no judge as a human being is expected

to sit as a blank sheet of paper, on the other, preconceived notions would
vitiate a fair trial.

71. AIR 1956 SC 559.
72. (1985) 3 SCC 711. See also Institute of C.A. v. Raimna, (1986) 4 SCC 537,
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\ classic case bringing this problem to the forefront is Franklin v. Min-
ister of Town and Country Planning’ known as Srevenage case. In this case
the appellant challenged the Stevenzge New Town Designation Order, 1946
on the ground that no fair hearing was given because the minister had en-
tertained bias in his determination which was clear from his speech
Stevenuage when he said: 1 want to carry out a daring exercise in town
planning (jeers, catcalls, boos). It is no good your jeering! It is going to he
done.” Though the court did not accept the challenge on the technical
erounds that the minister in confirming the report was not pertorming any
quasi-judicial function, but the problem sull remains that the bias arising
from strong convictions as to policy may operate as 2 more serious threat
to fair action thun any other single factor,

This point came up for consideration before the Supreme Court in 7.
Govindaraja Mudaliar v. Stare of T.N.73. The government decided in prin-
ciple to nationalize road transport and appointed a committee o frame the
scheme. The Home Secretary was made a member of this committee. Later
on. the scheme of nationalization was finalized, published- and objections
were heard by the Home Secretary. It was contended that the hearing was
vitiated by the rule against bias because the Sceretary had already made up
his mind on the question of nationalization as he was a member of the
commitice which took this policy decision. The court rejected the challenge
on the ground that the Secretary as a member of the committee did not
finally determine any issue as to foreclose his mind. He simply helped the
government in framing the scheme. Similarly, in Kondala Rao v. APSRTCS
the court did not quash the nationalization of the road transport order of the
Minister who had heard the objections of private operators on the ground
that the same Minister had presided over a meeting only a few days earlier
in which nationalization was favoured. The court rejected the contention on
the ground that the decision of the committee was not “*final and irrevoca-
ble™ but merely a policy decision.

‘The problem of bias arising from preconceived notions may have 1o be
disposed of as an inherent limitation of the administrative process. It is use-
less to accuse a public officer of bias merely because he is predisposed in
favour of some policy in the public interest. Lord Devlin once said, “*The
judge who is u-nndgnt that he has no prejudices (or bias) at all is almost
E8tudin ¢ bad judge. Prejudice cannot be exorcised, but hi\c a weakness
of the f‘Iuh it can be subdued. But it has first to be detected.”

73. 1948 AC §7: (mm Al ER 289 (111,

74, (1973) 1 SCC 330: AIR 1973 SC 974, See also Kondata Moo v APSETC, AL 1961
5C 82; RS, ,’\'.ru V. Ntare of H\.hrcu'uf AR I'-h't‘ .-\E’ 414

75. AIR 1961 SC 82,
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(6) Bias on account of obstinacy

The Apex Court’ has discovered a new category of bias arising from
thoroughly unreasonable obstinacy. Obstinacy implies unreasonable and un-
wavering persistence and the deciding officer would not take ‘no’ for an
answer. This new category of bias was discovered in a situation where a
judge of the Calcutta High Court upheld his own judgment while sitting in
appeal against his own judgment. Of course a direct violation of the rule
that no judge can sit in appeal against his own judgment is not possible,
therefore, this rule can only be violated indirectly. In this case in a fresh
writ petition the judge validated his own order in an earlier writ petition
which had been overruled by the Division Bench. What applies to judicial
process can be applied to administrative process as well.

Doctrine of necessity

Bias would not disqualify an officer from taking an action if no other
person is competent to act in his place. This exception is based on the doc-
trine of necessity. The law permits certain things to be done as a matter of
necessity which it would otherwise not countenance on the touchstone of
judicial propriety. The doctrine of necessity makes it imperative for the auth-
ority to decide and considerations of judicial propriety must yield. It can be
invoked in cases of bias where there is no authority to decide the issue. If
the doctrine of necessity is not allowed full play in certain unavoidable situ-
ations, it would impede the course of justice itself and the defaulting party
would benefit from it. If the choice is between either to allow a biased person
to act or to stifle the action altogether, the choice must fall in favour of the
former as it is the only way to promote decision-making. Therefore, the
Court held that bias would not vitiate the action of the Speaker in impeach-
ment proceedings’” and the action of the Chief Election Commissioner in
election matters.”®

In the USA, the disqualification arising out of bias arises from the due
process clause of the American Constitution. Therefore, an administrative
action can be challenged in the USA on all those counts of bias on which
it can be challenged in India and England. Recent trends in the judicial
behaviour of the American Supreme Court also indicate that where the ad-
ministrative authority prejudged the issue, the action will be vitiated.”®

However, the term ‘bias’ must be confined to its proper place. If bias
arising out of preconceived notions means the total absence of preconceptions
in the mind of the judge, then no one has ever had a fair trial, and no one

76. The Tribune, 18th May, 1998, p. 11.

17, Sub-Commissioner on Judicial Accounrability v. UOI, (1991) 4 SCC 699.

78. Election Commissioner of India v. Dr Subramaniam Swamy, (1996) 4 SCC 104.
79. American Cyanamide Co. v. Federal Trade Commission, 363 F 2d 757 (1966).
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ever will.®0 Theretore, unless the strength of the preconceived notions is
such that 1t has the capacity of foreclosing the mind of the judge, adminis-
trative action would not be vitiated.

The element of bias causes n curiuus problem in contempt of court cases.
In Vinay Chandra Mishra, In re®!, the court held that in case of facie curiae
contempt (contempt in the face nt the court) the rule acainst bias does not
apply and the judge before whom contempt 1s committed can punish the
contemner on the spot. However. in order 1o bring an element of fairness in
contempt cases the Allahabad High Court has made a rule that the judge
will place the matter before the Chief Justice who will allot it to any judge
for hearing because it is a contempt not of the judge but of the court.

(B) AUDI ALTERAM PARTEM OR THE RULE OF FAIR HEARING

This is the second long arm of natural justice which protects the ‘little
man” from arbitrary administrative actions whenever his right to person or
property is jeopardised. Thus one of the objectives of giving a hearing in
application of the principles of natural justice is to see that an illegal action
or decision does not take place. Any wrong ¢ rder may ad\mc - affect a
person and it is essentially far this ren on the I ‘ :
have to be granted ImfurL passing an administrutive order.® lhc prmmpie
of audi alieram partem is the basic concept of the principle of natural justice.
The omnipotency inherent in the doctrine is that no one should be condemned
unheard. In the field of administrative action, this principle has been applied
to ensure fair play and justice to affected persons. However, the doctrine is
not the cure to all 1lls in the process. Its application depends upon the factual
matrix to improve administrative efficiency, expediency and to mete out
justice. The procedure adopted must be just and fair.®? The expression audi
alteram partem simply implies that a person must be given an opportunity
to defend himself. This principle is a sine qua non of every civilized society.
Corollary deduced from this rule is qui aliquid statuerir, parte inaudira altera
aeuquuom licet dixerit, haud aequum facerir (he who shall decide anything
without the other side having been heard although he may have said what
is right will not have done what is right). The same principle was expressed
by Lord Hewart when he said, “‘It is not merely of some importance, but
is of fundamental importance that justice should not only be done, but should
manifestly and undoubtedly be seem to be done.”'®* As has been frequently
observed, the benefit of this rule was given to Adam and Eve even by God
before they were punished for disobeying His coninand. Administrative dif-
ficulty in giving notice and hearing to a person cannot provide any justifi-

..\ I,
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cation for depriving the person of an opportunity of being heard.S Further-
more, observance of the rules of natural justice has no relevance to the fatness
of the stake but is essentially related to the demands of a given situation.8¢
The whole course of decisions beginning with Dr Bentley case®” in which
the Court of King’s Bench held that the University of Cambridge could not
cancel the degree of a great but rebellious scholar without giving him an
opportunity of defending himself, firmly establishes that although there may
not be a statutory requirement that both parties shall be heard, yet the justicé
of the common law will supply the omission of the legislature. In the same
manner even if the legislature specifically authorizes an administrative action
without hearing, then, except in cases of recognised exceptions, the law
would be violative of the principles of fair hearing now also read into Articles
14 and 21 of the Indian Constitution.®® The court thus held that though the
rules permit award of censure entry without notice and hearing yet the prin-
ciples of natural justice should be read into such rules and no censure entry
can be awarded without any notice and hearing.®? However. refusal to par-
ticipate in an enquiry without a valid reason cannot be pleaded as violation
of natural justice at a later stage.?

Administrative agencies in India are not bound by the technical rules
of procedure of lawcourts; this accentuates the need to follow the minimum
procedure of fair hearing. Courts, from case to case, have in their decisions
developed a fine code of administrative procedure, which applies to every
administrative decision-making but in a pragmatically flexible manner.

In Bank of Patiala v. §.K. Sharma®' the Apex Court rightly observed
that where enquiry is not convened by any statutory provision and the onls
obligation of the administrative authority is to observe the principles of natu-
ral justice the courttribunal should make a distinction between a total viol-
ation of the rule of fair hearing and violation of a facet of that rule. In othes
words a distinction must be made between ‘no opportunity’ or ‘no adequate
opportunity’. In case of the former, the order passed would undoubtedly be
invalid and the authority may be asked to conduct proceedings afresh ac-
cording to the rule of fair hearing. But in the latter case, the effect of violation

85, Bhagwant Singh v. Commr. of Police, (1985) 2 SCC 537: AIR 1985 SC 1285.
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of a facet of the rule of fair hearig has 1o be examined from the standpoint
of prejudice, in other words the courtvuribunal has to see whether in the
totality of circumstances the person has suffered a prejudice. If the answer
is in the affirmative the action shall be invahd. The sole purpose of the rule
of fair hearing is to avoid fairlure of jusuce. It 1s this purpose which should
be a guide in applving the rule of fair hearing to varving situations that may
arise. There may be situations where the interest of the State or the public
interest may call for curtailing of the rule of fair hearing. In such circum
stances. the court may have to balance public/State interest with the require-
ment of natural justice and arrive at an appropriate decision.

Byles, 1. in Cooper v. Wandsworth Board of Works®®, observed: *‘The
laws of God and man both give the party an opportunity to make his defence,
if he has any. I remember to have heard it observed by a very learned man,
upon such an occasion, that even Ged Himself did not pass sentence upon
Adam before he was called upon to make his defence. ‘Adam’ (says God),
“Where art thou; Hast thou not eaten of the tree whereof I commanded thee
that thou shouldest not eat?” And the same question was put to Eve also."

A civil right adversely affected is the core for the invocation of this
rule. But what is a civil consequence? “*Bypassing verbal booby traps, civil
consequences undoubtedly cover infraction of not merely property of per-
sonal rights but of civil liberties, material deprivations and non-pecuniary
damages. In its comprehensive connotation. everything that affects a citizen
in his civil life inflicts a civil consequence.”®* To this may be added the
infraction of some legitimate expectations also, of which it would not be
fair 1o deprive a person.®® ‘Legitimate expectations’ though cannot defeat or
invalidate a legislation but may vitiate an administrative action. Therefore,
when persons enjoy certain benefits or advantages under a policy of a gov-
ernment, even though they may not have a legal right, cannot be deprived
of their legitimate expectations by changing the policy without following the
principles of fair hearing.”s However, denial of legitimate expectations can
be justified by overriding public interest. Relief in such cases would be
limited only to cases where it amounts to a denial of a right or where action
is arbitrary, unreasonable and not in the public interest.®®

(For detailed discussion on the doctrine of Legitimate Expectation see

Chap. 7).
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Therefore, no order involving adverse civil consequences can be passed
against any person without giving him an opportunity to be heard against
the passing of such order and this rule of natural justice applicable to quasi-
judicial and administrative proceedings would also a fartiori apply to judicial
proceedings such as a petition for winding up of a company. No system of
law desig?ied to promote justice through fair play in action can permit the
court to make a winding-up order which has the effect of bringing about
termination of services of workers without giving them an opportunity of
being heard against the making of such order. It would be violative of the
basic principles of fair procedure and in the absence of any express provi-
sions in the Companies Act, 1956 forbidding workers from appearing at the
hearing of the winding-up petition and participating in it, the workers must
be held entitled to appear and be heard in the winding-up petition.! In the
same manner in Jt. Council of Bus Syndicate v. Union of India* the Supreme
Court held that before increasing the insurance tariff on operators of buses,
taxis and goods vehicles parties affected by this escalation should be given
an opportunity of hearing, whether required by the statute or not.* In Piara
Singh v. State of Punjab*, the Supreme Court held that before setting aside
auction sale on ground of defective proclamation, the authority ought to give
notice and hearing to the highest bidder as his right would be adversely
affected. This extension of the reach of principles of natural justice would
certainly go a long way in providing protection to a vulnerable section of
our society.

Before the decision of the Highest Bench in S.L. Kapoor v. Jagmohan?,
the rule was that the principles of natural justice shall apply only where an
administrative action has caused some ‘‘prejudice’ to the person, meaning
thereby that he must have suffered some ‘‘civil consequences”. Therefore,
the person had to show something extra in order to prove ‘‘prejudice’ or
“*civil consequence’’. This approach had stultified the growth of administra-
tive law within an area of highly-practical significance. It is gratifying that
in Jagmohan case the court took a bold step in holding that a separate show-
ing of prejudice caused is not necessary. The non-observance of natural
justice is in itself a prejudice caused. Hence merely because the facts are
admitted or are indisputable it does not follow that the principles of natural
justice need not be observed.

1. National Textile Workers' Union v. P.R. Ramakrishnan, (1983) 1 SCC 228, 252: AIR
1983 SC 759 per Bhagwati, J.

. 1992 Supp (2) SCC 125.
. Ibid,
. (2000) 5 SCC 765.

. (1980) 4 SCC 379: AIR 1981 SC 136. Sec also A.R. Antulay v. R.S. Nayak, (1988) 2
SCC 602.
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Duty to act judicially/Duty to act fairly”

Law is clear on the point that in cases classitied as “quasi-judicial™
there is a “‘duty to act judicially'’, i.e. to follow the principles of natural
justice n full, but in cases which are classified as “administrative’” there is
only a ““duty o act fairly”™ which simply means that the administrative auth-
ority must act justly and fairly and not arbitrarily or capriciously.

Though after the epoch-making decision of the Apex Court in ALK, Krai-
pak v. Union of India’ the dividing line between quasi-judicial and
administrative functions of the administration has become thin but is still
not completely obliterated. There still exists a vast area of administrative
and executive functions of the administration wherein a person does not
claim a right but still has legitimate expectations of receiving a benefit or a
privilege. It is in this area though there is no duty of the administration to
act judicially but certainly there is a duty to act farrly. Lord Pearson stated
this position in Pearlberg v. Varly® thus:

“But where some person or body is entrusted by Parliament with
administrative or executive functions there is no presumption that com-
pliance with the principles of natural justice 1s required although, as
‘Parliament is not to be presumed to act unfairly’, the Courts may be
able in suitable cases (perhaps always) to imply an obligation to act
with fairness.""?

In India this position was taken by the Apex Court in various cases
starting from Keshav Mills Co. Lid. v. Union of India'®. In this case the
government, on the busis of a report of an inguiry committee, had 1aken
over the management of the mill-company, which had been closed down
without supplying the copy of the report to the management and without
affording an opportunity of hearing. The takeover was challenged on the
ground of violation of the principles of natural justice. The Apex Court
though did not interfere with the order an the ground that no prejudice was
caused to the mill-company, yet observed:

““The only essential point that has to be kept in nund in all cases
. . - that the administrative authority concerned should act fairly, impar-

tially and reasonably.'*!!

6 For detailed discussion see Thakker, CK . Fram Dy o Ace Judicially o Dury 1o Act
Frfelv, (200314 8CC (I 1

7. 01909 2 SCC 202

8 (1972 2 A ER 6 (1972) 1 WLR 53

9. Nl p S4T (WILRY

10, (V973 1 §CC 380

11, Id., p 381
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Following the same line of reasoning the Supreme Court in M.S. Nally
Bharat Engg. Co. v. State of Bihar'? held that ‘fairness’ is the basic principle
of good administration. In this case the government had transferred the case
of a workman from one labour court to another without any notice and
hearing to the employer. The Court set aside the order on the ground of lack
of fairness.

The basic purpose behind developing the ‘fairness doctrine’ within the
area of ‘administrative or executive’ functions of the administration where
principles of natural justice are not attracted is to reconcile **fairness to the
individual’® with the “‘flexibility of administrative action’". It is an attempt
over-judicialization of administrative process. Therefore, where an adminis-
trative authority is not exercising quasi-judicial powers and as such there is
no duty to act judicially because the principles of natural justice are not
attracted in such cases, Court may still insist on a *‘duty to act fairly’". As
both the doctrines operate in different areas of administrative action, so there
is no chance of any conflict. Thakker, C.J. rightly concludes:

‘.. .‘acting fairly’ is an additional weapon in the armoury of the
Court. It is not intended to be substituted for another much more power-
ful weapon ‘acting judicially’. Where, however, the former ‘acting judi-
cially’ cannot be wielded, the Court will try to reach injustice by taking
resort to the latter less powerful weapon ‘acting fairly’.""!?

The right to fair hearing is a code of procedure, and hence covers every
stage through which an administrative adjudication passes, starting from no-
tice to final determination. The fluctuating content of the rule of fair hearing
produced by the irreconcilable mass of court decisions has tempted some
writers to say that the audi alteram partem rule has ceased to exist.* How-
ever, Lord Reid has condemned this view as “‘tainted by the perennial fallacy
that because something cannot be cut and dried or nicely made or measured
therefore it does not exist’’, Impossibility of laying down a universally valid
test to cover an infinite variety of circumstances that may exist is not un-
natural also. Detailed requirement of audi alteram partem range is a
continuum from notice to the final determination.

(1) Right to notice

The term ‘Notice’ originated from the Latin word ‘Notitia® which means
‘being known'. In its popular sense it is equivalent to information, intel-
ligence or knowledge. In legal sense it embraces a knowledge of

12. (1990) 2 SCC 48,

13, Thakker, C.K.: From Duty to Act Judicially to Dury 1o Act Fairly, (2003) 4 SCC () 1,
11,

14. See Benjafield and Whitmore: PRINCIPLES OF AUSTRAL[A\ ADMINISTRATIVE LAw, (1971),
p. 145. See also Ridge v. Baldwin, 1964 AC 40, 64,
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circumstances that ought to induce suspicion or belief, as well as direct in-
formation of that fact.

Notice embadies rule of fairness and must precede an adverse order. It
“should be clear and precise so as to give the party adequate information of
the case he has to meet. Time given should be adequate for a person so that
he could prepare an effective defence. Denial of notice and opportunity to
respond make the administrative decision completely vitiated.!?

Notice is the starting point of any hearing. Unless a person'knows the
formulation of subjects and issues involved in the case, he cannot defend
himself. Tt is not enough that the notice in a case be given, but it must be
adequate also. The adequacy of notice 1s a relative term and must be decided
with reference to cach case. But generally a notice in order to be adequate
must contain the following:

. Time, place and nature of hearing.

(23]

. Legal authority under which hearing is to be held.
3. Statement of specific charges which the person has to meet.

The test of adequacy of notice will be whether it gives sufficient infor-
mation and material so as to enable the person concerned to put up an
effective defence. Therefore, the contents of notice, persons whao are entitled
to notice and the time of giving notice are important matters to ascertain
any violation of the principies of naturz! justice. Sufficient time should also
be given o comply with the requirement of a notice. Thus when only 24
hours were given to demolish a structure allegedly in a dilapidated condition,
the court held that the notice was not proper.*¢ In the same tanner where
the notice contained only one charge, the person cannot be punished for any
other charge for which notice was not given.!”

In Joseph Vilangandan v. Executive Engineer (PWD)'® the court held
that the notice given was inadequate. The facts of this case were that when
the appellant did not start the contract work within time, he received a letter
from the Executive Engineer in which the relevant sentence was: "'You are,
therefore, requested to show cause within seven days from the receipt of
this notice why the work may not be arranged otherwise at your risk and
loss through other agencies after debarring you as defaulter.”” . The reply
contained a statement that the delay was caused by the conduct of the re-
spondent. Thereafter, the contract was cancelled and the appellant was
debarred from all future contracts under the PWD Quashing the order, the
Supreme Court held that the words ‘debarring you as defaulter’ did not give

15. Canara Bank v. Debasis Das, (2003) 4 SCC 557.

16. State af J&K v. Haji Wali Mohapned, (1972) 2 SCC 402

V7. Govindsingl: v. Subbarao, AIR 1971 Guj 131: (1970) il GLR 897
18. (1978) 3 SCC 36: AIR 1978 8C 230.
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adequate notice to the appellant of the fact that he would be debarred from
‘all future contracts’ with the PWD. In the same manner in Appropriate
Authority v. Vijay Kumar Sharma'® the Apex Court held that if material on
the basis of which compulsory purchase of property by the Income Tax
Department was not disclosed in the show-cause notice and venue of hearing
was changed without giving reasonable time to transferor to reach the venue,
there is a violation of the principles of natural justice.

The requirement of notice under Section 105-B of the Bombay Munici-
pal Corporation Act, 1888 to an allottee of municipal premises for eviction
need not be given to all persons living with the allottee.?® In the same manner
principles of natural justice are not violated if notice is not given to all the
members of a society proposing amalgamation of the society.?! However,
when a dealership agreement is modified?® or a telephone is disconnected
notice becomes necessary.??

If notice is to be given to a large class of persons who are educated it
may be given by publishing it in a newspaper. In such a case individual
notice is not the requirement of natural justice. In Shiv Sagar Tiwari v.
UOI* the court held that the notice published in newspapers to enable ihe
out-of-turn allottees of government quarters in Delhi to represent before the
Supreme Court against proposed cancellation of allotments is sufficient and
adequate notice.

However, the requirement of notice wiil not be insisted upon as a mere
technical formality, when the party concerned clearly knows the case against
it and is not thereby prejudiced in any manner in putting up an effective
defence. Therefore, in Keshav Mills Co. Lid. v. Union of India®, the court
did not quash the order of the government taking over the mill for a period
of 5 years on the technical ground that the appellants were not issued notice
before this action was taken, because, at an earlier stage, a full-scale hearing
had alrcady been given and there was nothing more which the appellant
wanted to know. In the same manner in Maharashtra State Financial Cor-
poration v. Suvarna Board Mill*¢ the Court held that a notice calling upon
the party to repay dues within 15 days failing which the factory would be
taken over is sufficient for taking over the factory and no fresh notice is
required. In the same manner no fresh notice is required for pulling down

19. (2001) | SCC 739.

200 Ajir v, G.M, BEST Undertaking, AIR 1985 Bom 362.

21. Daman Singh v. State of Punjab, (1985) 2 SCC 670: AIR 1985 SC 973.
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an unauthorised structure when notice for removing such structure has al-
ready been given.?” In the same manner in State of Karnataka v. Mangalore
University Non-Teaching Employees’ Assn.?®, the Court held that where no
prejudice is caused to the person on account of non-affording of opportunity
1o make representation, violation of the principles of natural justice cannot
be insisted upon. In this case House rent and city compensatory allowance
were given 1o the employees at a higher rate. At a later date the government
wanted to recover excess payment. The Vice-Chancellor espoused the cause
ol the employees although unsuccessfully. In these circumstances, the Court
was of the view that action taken for the recovery of excess payment without
notice and affording opportunity to make representation did not vitiate the
action.

Article 21 of the Constitution requires that a detenu must be furnished
with the grounds of detention and if the grounds are vague, the detention
order may be quashed by the court.® In other arcas of administrative action
a notice has been held to be vague if it does not specily the action proposed
o be taken® or the property proposed to be acquired,! or the grounds on
which licence 1s o be cancelled.?? Requirement of notice, mandated by
statute, can be waived it it is solely for the benefit of the individual con-
cerned. ¥’

Consequences of non-issue of notice

The principles emerging from case-law are:*

1. Non-issue of notice or mistake in the issue of notice or defective
service of notice does not affect the jurisdiction of the authority, if
otherwise reasonable opportunity of being heard has been given,

2. Issue of notice as prescribed by law constitutes a part of reasonable
opportunity of being heard.

fad

. If prejudice has been caused by non-issue or invalid service ol no-
tee ihe pioceedings would be vitiated. But irregular service of no-
tice would not render the proceedings invalid, more so if the person
by his conduct has rendered service impracticable or impossible.

27 Cantt Board . Mohan Lal, (1996) 2 $CC 22

28 12002) 3 SCC 302 AIR 2002 SC 1223,

29, Stare of Bombay v. Atna Ram, AIR 1951 8C 157,

30 Abdul Latif v Commr., AIR 1978 All 44,

31 Tubsa Siwgl v State of Haryana, AIR 1973 Punj 263.

32 MRKK & Co v. Stare, AIR 1973 Punj 62,

33, Cotlector of Customs v Universal Svathetics, (2001) 10 SCC 190.
3 CST v Subaxh Chandra, (200358 S€C 454
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4. In case of non-issue of notice, or defective service, which violates
the principles of natural justice, an administrative authority may
decide the case de novo with proper notice. '

(2) Right to know the evidence against him

Every person before an administrative authority exercising adjudicatory
powers has the right to know the evidence to be used against him. This
principle was firmly established in Diiukeshwari Cotton Mills v. Conunr. of
Income Tax35. In this case the Appellate Income Tax Tribunal did not dis-
close the information supplied to it by the department. The Supreme Court
held that the assessee was not given a fair hearing. However, the supply of
adverse material, unléss the law otherwise provides, in original form is nat
necessary. It is sufficient if the summary of the contents of the material is
supplied provided it is not misleading. A person may be allowed to inspect
the file and take notes. Whatever mode is used, the fundamental remains the
same that nothing should be used against the person which has not been
brought to his notice.

(3) Right to present case and evidence

The adjudicatoery authority should afford reasonable opportunity to the
party to present his case. This can be done through writing or orally at the
discretion of the authority, unless the statute under which the authority is
functioning directs otherwise.

The requirements of natural justice are met only if opportunity to rep-
resent is given in view of the proposed action. The demands of natural justice
are not met even if the very person proceeded against has been furnished
information on which the action is based, if it is furnished in a casual way
or for some other purposes. This does not mean that the opportunity need
be a *‘double opportunity’’, that is, one opportunity on the factual allegations
and another on the proposed penalty. But both may be rolled into one.3

Courts are unanimous on the point that oral hearing is not an integral
part of fair hearing unless the circumstances are so exceptional that without
oral hearing a person cannot put up an effective defence. Therefore where
complex legal and technical questions are involved or where the stakes are
very high oral hearing shall become a part of fair hearing.?” Thus in the
absence of a statutory requirement for oral hearing courts will decide the
matter taking into consideration the facts and circumstances of every case.®

tad

35. AIR 1955 SC 65.
6. S.L. Kapoor v. Jagmohan, (1980) 4 SCC 379: AIR 1981 SC 136.
37. Srate of U.P. v. Maharaja Dharmendra Prasad Singh, (1989) 2 SCC 505.
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held that deconfirmation of an employec in view of the High Court injunction does not
warrant hearing. In Director of School Education v. O. Karuppa Thevan, 1994 Supp
(2) SCC 66, the court held hearing in case of transfer of an employee is not necessary.
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In Union of India v. J.P. Mitter®® the court refused to quash the order
of the President of India in a dispute relating to the age of a High Court
judge on the ground that the President did not grant oral hearing even on
request. The court was of the view that when the person has been given an
opportunity o submit his case in writing, there is no violation of the prin-
ciples of nawral justice if oral hearing is not given. However, in Southern
Printers v. Fertilizer and Chemicals Travancore Lid*, the Supreme Court
held that deletion of name from the approved list of contractors warrants
hearing.*' Though the same is the law in England** but in practice oral
hearing is the rule. In USA the right to oral hearing flows from the Admin-
istrative Procedure Act, 1940.

The administrative auwthority must further provide full opportunity to
present evidence—-testimonial or documemary. In Dhakeswari Cotton Mills
Ltd. v. CIT*?, the Supreme Court quashed the decision of the administrative
authority on the ground that not aillowing the assessce 10 produce material
evidence violates the rule of fair hearing. Again in R.B. Shreeram Durga
Prasad v. Seitlement Commissionert* where the Commissioner only allowed
the assessee an opportunity to make submissions on objections of the Com-
missioner of Income Tax regarding settlement of assessment, the Supreme
Court held that mere opportunity to make submission is not enough. Clear
opportunity must be given to demonstrate that the reporting authority was
not justified in making objections. However, it does not mean that a person
can be allowed to unnecessarily prolong and confuse the administrative pro-
ceedings by adducing irrelevant evidence. The question of relevancy of
evidence is, therefore, a justiciable issue.

The apportunity to present evidence raises another question as to what
extent the authority should help the party in presenting his evidence. This
point came up for the consideration of the Supreme Court in N.M.T. Coop.
Sociery v. State of Rajasthan®s. In this case an enquiry was held under the
Motor Vehicles Act for nationalization of road irassport. Lhe wiiisaes
whose names were filed by the objectors did not appear even in response
to the summons issued by the administrative authority. The authority retused
to issue any coercive process. The Supreme Court refused to quash the order

In Stare Bank of India v. Mahendra Kumar Singhal, 1994 Supp (2) SCC 463, the court
held that in the absence of any rule t the contrury personal hearing 1o departmental”
appeal is not necessary,
39 (1971) 1 SCC 396 AIR 1971 8C 1093
<0 1994 Supp (2) SCC 099,
L See also Bhagwan Shukla v, Union of India, (1994) 6 SCC 134,
2. Local Government Board v. Alridge, 1915 AC 120.
3. AIR 1955 SC 65.
b (1959) | SCC 628.
A5 AIR 1903 SC 1098,
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of nationalization holding that the authority is not bound to use its coercive
process when the statements of the material witnesses were already on the
file. If the statements of the witnesses are not on file, whether the denial of
a coercive process would amount to a violation of the rule of fair hearing
still remains to be decided. In A.K. Roy v. Union of India*, the Supreme
Court held that if the detenu desires to examine any witnesses he shall have
to keep them present at the appointed time and no abligation can be cast on
the Advisory Board to summon them. The Board can also limit the time
within which the detenu must complete his evidence.

(4) The right to rebut adverse evidence

The right to rebut adverse evidence presupposes that the person has been
informed about the evidence against him. In Dhakeswari Cotron Mills Lid.
v. CITY, the court quashed the order of the Tax Tribunal where the infor-
mation supplied by the department against the assessee was not disclosed 1o
him. This does not, however, necessitate the supply of adverse material in
original in all cases. It is sufficient if the summary of the contents of the
adverse material is made available provided it is not misleading.*3

It is not enough that the party should know the adverse material on file
but it is further necessary that he must have an opportunity to rebut the
evidence. Rebuttal can be done either orally or in writing at the discretion
of the administrative authority provided the statute does not provide other-
wise.

The opportunity to rebut evidence necessarily involves the consideration
of two factors: cross-examination and legal representation

1. Cross-examination

Cross-examination is a most powerful weapon to elicit and establish the
truth. However, courts do not insist on cross-examipation in administrative
adjudication unless the circumstances are such that in the absence of it a
person cannot put up an effective defence: The right to cross-examination
as an ingredient of fair hearing was considered by the Supreme Court in
Stare of J&K v. Bakshi Gulam Mohammed*?. In this case an enquiry was
instituted against Bakshi Gulam Mohammed. former Chief Minister of
Jammu and Kashmir State, under the Jammu and Kashmir Commission of
Inquiry Act, 1962, The request of Bakshi Gulam Mohammed to cross-
examine witnesses who had filed affidavits against him was denied. The
decision of the Commission was challenged before the Supreme Court and

46 (1932) 1 SCC 271 AR 1982 §¢ 710
7, AlR 1955 §C 63

A8 Cuy Coroner v AL o Collector and Addi Magistraze, (1970) 1 SCC 124: AIR 1976
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one of the grounds of chzllenge was that the denial of the opportunity 1o
cross-examine witnesses violates the rule of fair hearing. The Supreme Court
disallowed the challenge on the ground that the evidence of the witnesses
was in the form of affidavits and the copies had been made available to the
party.

The Supreme Court reiterated this position in Kanungo & Co.-v. Col-
lector of Customs™. In this case, the business premises of the appellant were
searched and 390 watches were confiscated. The order was challenged on
the ground that the appellant was not allowed to cross-examnine the persons
who gave information to the authorities. The court came 1o the conclusion
that the principles of natural justice do not require thai in matiers of seizure
ol goods under the Sea Customs Act, the person should be allowed to cross-
cxamine the informants. In the same manner in Surjeer Singh Chhabra v.
UOIFY, the Court held that in case of confiscation under the Foreign Ex-
change Regulation Act, 1973 failure to afford an opportunity to cross-
examine a Panch witness is not violative of the principles of natural justice.
In Srate of Kerala v. Shaduli Grocery Dealers?, the court held that the denial
of the dealer’s request by the sales tax authorities to cross-examine the third
party before making the best-judgment assessment, is a denial of fair-heur-
ing.3? The same principle was reiterated by the Supreme Court in Town Area
Committee v. Jagdish Prasad®®. In this case the department submitted the
charge-sheet, got an explanation and thereafter straightaway passed the dis-
missal order. The court quashed the order holding that the rule of fair hearing
includes an opportunity to cross-examine the witnesses and to lead evidence.
However, in externment proceedings’® and proceedings before Customs auth-
orities lo determine whether goods were smuggled or not the right of cross-
examination was held not to be a part of natural justice.’¢ On the grounds
of practicability also opportunity of cross-examination may be disallowed.
Therefore, the Supreme Court rejected the contention of the appellants that
they were not allowed to cross-examine girl students on the ground that if
it was allowed no girl would come forward o give evidence, and further
that it would not be possible for the college authorities 1o protect girl students
outside the college precincts.’” Thus in the absence of a statutory requirement
about legal representation, courts will have to decide the matter taking into
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consideration the facts and circumstances of each case. In the same manner
in State of Maharashtra v. Saleem Hassan Khan®s, the Supreme Court held
that in the case of a bad charactered person while passing externment order
evidence need not be discussed as it may give rise to a fresh spate of violence
against witnesses.

Where the witnesses have orully deposed, the refusal 1o allow cross-
examination would certainly amount to violation of the principles of natural
justice™ In 8.C. Girotra v. United Conumercial Bank® the Bank got certain
reports prepared on which the charges were based. These reports were cer-
tified by the Bank Officers who were examined by the enquiry officer. On
the basis of the report an employee was dismissed. The Court held that there
was a violation of the principles of natural justice as the employee was not
allowed to cross-examine the olficers who deposed orally before the enquiry
officer. In the area of labour relatons and disciplinary procecdings against
civil servants also, the right to cross-examination is included in the rule of
fair hearing.®! In USA the right to cross-examination is included in the due
process clause and also in the Administrative Procedure Act, 1946. In Eng-
land, the law is the same as in India and courts are engaged in working out
the details of the right to cross-examination.%*

Regarding the right to the detenu of cross-examination before the advi-
sory board, the Supreme Court did not find 1t an integral and inseparable
part of the principles of natural justice. The court reason~d! that firstly the
question before the Board is not whether the detenu is guilty of any charge
but whether there is sulficient cause for his detention and, secondly, the
witnesses would be most reluctant o testify and often it may harm public
interest to disclose their identity. The court did not agree with the contention
that there can be no effective hearing withoul the nght of cross-examin-
ation.® Thus once again an important component of fairness in a siteation
of total eclipse of freedom was lost in a great confusion ol rhetoric.

2. Legal Representation

Normally representation through o lowyer in any admimstrative proceed-
ing 15 not considered an indispensable part ol the rule of natural justice as
oral hearing is not included in the minima of lair hearing.5* This denial of
legal representation is justified on the ground that lawyers tend to complicate
matters, prolong the proceedings and destroy the essential informality of the
proceadings. [tis further justified on the ground that representation through
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a lawyer of choice would give an edge to the rich over the poor who cannat
afford a good lawyer. No research has so far been made to test the truth of
these assertions, but the fact remains that unless some kind of legal aid 1s
provided by the agency itself, the denial of legal representation. to use the
words of Professor Allen, would be a *mistaken kindness’ to the poor people.

To what extent legal representation would be allowed in administrative
proceedings depends on the provisions of the statute. Factory laws do not
permit legal representation, Industrial Disputes Acts allow it with the per-
mission of the tribunal and some statutes like the Income Tax Act permit
legal representation as a matter of right.

Right to legal representation through a lawyer or agent of choice may
be restricted by a standing order also. In Crescent Dyes and Chemicals Ltd.
v. Ram Naresh Tripathi®, the Supreme Court held that where a standing
order restricted the right of representation to any employee of the factory
only it would not be considered as a denial of natural justice as to vitiate
an administrative enquiry.

However, courts in India have held that in situations where the person
is illiterate,% or the matter is complicated and technical,%7 or expert evidence
is on record®® or a question of law is involved,*” or the person is facing a
trained prosecutor,’”® some professional assistance must be given to the party
to make his right to defend himself meaningful,

It is relevant to note at this stage that the Supreme Court in M.H. Hoskot
v. State of Maharashtra™, while importing the concept of ‘fair procedure’
in Article 21 of the Constitution held that the right to personal liberty implies
provision by the State of free legal service to a prisoner who is indigent or
otherwise disabled from securing legal assistance where the ends of justice
call for such service.

In Khatri v. State of Bihar’*, the Supreme Court further ruled that the
State is constitutionally bound to provide legal aid to the poor or indigent
accused not only at the stage of trial but at the time of remand also. Such
right cannot be denied on the ground of financial constraints or administrative
inability or that the accused did not ask for it. The Supreme Court emphasised
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that it is the duty of the presiding officer to inform the accused of such
right.

In the same manner in Nandini Sarpathy v. P.L. Dani’?, the Court held
that the accused must be allowed legal representation during custodial inter-
rogation and the police must wait for a reasanable time for the arrival of a
lawyer. However, the Courl, which took the right step, did not take a long
stride in holding that the State must provide a lawyer if the accused is in-
digent, The observation of the Court could well be inducted in the
administration. In the area of criminal justice the Criminal Procedure Code
now provides for legal aid to the accused.

[Legal assistance in preventive detention cases poses a curious problem
because on the one hand preventive detention laws disallow legal repre-
sentation and on the other they seek to detain people for unproved crimes.
However, it is gratifying to note that in this highly-sensitive area, judicial
behaviour has shown some remarkable signs of improvement. In Nandlal
Bajaj v. State of Punjab™, the court allowed legal represeniation to the de-
tainee through a lawyer, even when Section |1 of the Prevention of
Blackmarketing and Maintenance of Supplies of Essential Commodities Act,
1980 and Szclion 8(e) of the COTEY DSA- 1974 denied legal representation
in express terms. because the State had been represented through a lawyer.
The Supreme Courl observed that even when the law does nol allow legal
representation 1o the detenu, he is entitled to make such a request and the
advisory board is bound to consider this request on merit, and the Board is
not precluded 10 allow such assistance when it aliows the State to be repre-
sented through a lawyer. Maintaining the same tenor, the court in A.K. Roy
v. Union of India™ while deciding the constitutionality of the National Se-
curity Act. 1980, held that if the Act disallows legal representation to a
detenu, the State also cannot take the help of a lawyer. In ils eagerness to
protect the interest of the detenu, the court in Phillippa Anne Duke v. State
of Tamil Nadu™ and Devji Vallabhai Tandel v. Adminisirator, Goa, Daman
and D7, conferred upon him the right to appear through his friend who
in truth and substance is not a legal practitioner, and is alsc not a comrade-
in-profession of the detenu for which he is detained. Thereflore, even in the
face of constitutional and statwtory denial of legal representation to a detenu.
he is entitled to a common law right of representation through a ‘friend’.”*
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In USA, a person has a right to legal representation which is guaranteed
by the combined effect of the ‘Due Process’ clause of the Constitution and
Section 6{(a) of the Administrative Procedure Act, 1944,

In England, ordinarily, the right 1o be represented by a lawyer is not
included in the principles of fair hearing. But where there is a right to appear
in person or a technical matter of law and fact is involved, the denial of
legal representation is considered as an antithesis of fair hearing.”® The
IFranks Committee has also recommended that the right of legal repre-
sentation should not be curtailed save in exceptional circumstances.

(5) No evidence should be taken at the back of other party

That ex parte evidence taken in the absence of the other party violates
the principle of fair hearing was discussed by the court in Erringron v. Min-
ister of Health®. The facts were that in 1933 Jarrow Corporation passed a
clearance order for the demolition of certain buildings found unfit for human
habitation and submitted the same for the confirmation of the Minister of
Health. An enquiry was held and the owners of the building were given a
hearing. Thereafter some officials of the ministry again visited the place and
collected evidence but the owners were not informed about the visit. The
clearance order was confirmed by the Minister after taking into account the
facts thus collected. On challenge the clearance order was quashed by the
court and one of the grounds for so deciding wag that the ex parte statements
taken in the absence of the other party, without affording an opportunity to
rebut, is against the recognised principles of natural justice.

This decision does not imply that administrative agencies cannot obtain
information in the manner they consider best. The main thrust of Erringron
cuase (supra) is that whatever information is obtained by the administrative
authority must be disclosed to the other party and an opportunity to rebut
it must be provided.

The same approach was followed by the court in Ceylon University v.
Fernando® where the Privy Council upheld the order of the university under
circumstances where the evidence of witnesses was taken at the back of the
student charged with misconduct but he was informed of their statements.

The Supreme Court of India reiterated this position in Hira Nath Mishra
v. Principal, Rajendra Medical College®. In this case thirty-six girl students
of a medical college filed a report with the Principal regarding misbehaviour
of the boys in the girls’ hostel. The Enquiry Committee appointed by the

79. R. v. St. Mary Assessment Commirtee, (1891) | QB 378; Pert v. Greyhound Racing
Assn., (1968) 2 WLR 1471.

0. (1935) 1 KB 249.
1. (1960) | WLR 223.
82. (1973) 1 SCC 805: AIR 1973 SC 1260,
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Principal recorded the statements of the girls, but in the absence of the ap-
pellants. The appellants were also identified by the girls through photographs.
The Committee found the appellants guiity and consequently an expulsion
order was served on them. The order of expulsion was challenged before
the Supreme Court and one of the grounds of challenge was that the evidence
was taken behind their backs. The court rejected the contention holding that
the girls would not have ventured to rake the statements in the presence of
the appellants except at a  .at risk of retaliation and harassment. In this
case, whatever evidence was collected behind the backs of the appellants
was brought to their notice and they were provided with an opportunity to
rebut the evidence.

Therefore, any administrative agency may inform its mind in any manner
it thinks best. It may take official notice of certain things and may make
off-the-record consultation, but fairness demands that the party must be ap-
prised of all these matters if these form the basis of the agency’s decision.
In USA, Section 5(c) of the Administrative Procedure Act provides that no
officer is to consult any person or party upon any fact in issue except upon
notice and opportunity for all parties to participate. Section 7(d) further pro-
vides that where an agency decision rests on official notice of a material
fact not appearing in evidence on the record any party on timely request
shall be afforded an opportunity to show to the contrary. A somewhat similar
solution has been adopted in England in the case of ministerial inquiries.®?
But there is nothing to prevent an administrator from collecting mnformation
iy g ! = and he is not compelled to disclose ith Equally there is
no compulsion to disclose information which is obtained after the hearing.33
The rationale behind this formulation is that to make an administrator solely
dependent on evidence adduced by trial procedures would destroy the value
of the admiristrative process.

(6) Report of the enquiry to be shown to the other party

In no administrative proceeding 1t is necessary that everything must be
done by the same officer alone. He is permitted to take help from his sub-
ordinates. 1f it is not so, the administration would ceme to a grinding halt,
because today the administration is ubiquitous and impinges freely and dee-
ply on every aspect of an individual's life.

In very many cases, especially in disciplinary matters, it happens that
the inguiry is entrusted to someone else and on the report being submited,
action s taken by the competent authority. Under these circumstances a very

83 Statwtory Instrument 1962, Noo 1424, para 9. See also Griftith: The Council and the
Chalipir, (1961) 39 Public Administration 369
82 Jolnson (8 arid

¥, See De Smith

Co (Butdders) Lad v Minister of Healt

1, (1947) 2 All ER 393.
Jupiciag CONTROL OF ADMINISIRATIVE ACTION. (1968). pp. 194-95.
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obvious question of megaimportance that arises is *whether the copy of the
report of the inquiry officer be supplied to the charged employee before a
final decision is taken by the competent authority?".

Keeping in view the importance of this question and its wide ramifica-
tions Thakker, 1., in Union of India v. E. Bashyan®® did not venwre to
pronounce a final judgment on it but rather thought it proper to refer this
question to a larger Bench. This was a special leave petition by the Union
of India from the judgment and order dated November 12, 1987 of the Cen-
tral Administrative Tribunal. New Bombay, wherein this question had been
answered in the affirmative by holding that the failure to supply the inquiry
report to the delinquent before the disciplinary authority takes a final decision
would constitute a violation of Article 311(2) of the Constitution and also
violation of the principles of natural justice.

This question is important from the constitutional and administrative
laws’ points of view. One of the cardinal principles of administrative law is
that any action which has civil consequences for any person cannot be taken
without complying with the principles of natural justice. Therefore, the ad-
ministrative law question in disciplinary matters has always been ‘whether
failure to supply the copy of the report of the inquiry to the delinquent
employee before the final decision is taken by the competent authority would
violate the principles 6f natural justice?".

In the same manner the constitutional question in such a situation will
be ‘whether failure to supply a copy of the report of the inquiry to the
delinquent would violate the provisions of Article 311(2) of the Constitution
of Tndia?". Article 311(2) of the Constitution provides that no government
employee can be dismissed or removed or reduced in rank without giving
him a reasonable opportunity of being heard in respect of charges framed
against him. Therefore, it has always been a perplexing question ‘whether
failure to supply the report of the inquiry officer to the charged government
employee before a final decision is taken would amount to failure to provide
a “‘reasonable opportunity’" as required under Article 311(2)?". Another con-
stitutional question that can be asked in such a situation can also be *whether
any final action which is taken by the authority on the basis of the report
of the inquiry without first supplying a copy of it to the delinquent would
be arbitrary and hence violative of Article 14 of the Constitution which
enshrines the great harmonizing and rationalizing principle?’.¥7

86. (1988) 2 SCC 196.

87, Safyaw’r Singh v. Union of India, (1985) 4 SCC 252: AIR 1986 SC 555. Supreme Court
opined that Art. 14 applies not only to discriminatory class legislation but also to
firbllra'ry ar discriminatory State action. Violation of principles of natural justice results
in arbitrariness grounded in Art. 14 of the Constitution,
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At the very outset it must be made clear that the question of supplying
a copy of the report of the inquiry to the delinquent government employee
before final action is taken in his case on the basis of the report is not the
same thing as a second opportunity against the punishment which has been
abolished by the 42nd Amendment of the Constitution.®® After this Amend-
ment a second show-cause notice as regards the measure of penalty before
its imposition is ro more necessary. However, the issue of supplying a copy
of the inquiry reort to the delinquent employee before the authority takes
a final decision on the guilt is altogether a different matter and is not covered
under the purview of Section 44 of the Censtitution (Forty-second Amend-
ment) Act, 1967 which only prohibits a second show-cause notice against _
the proposed punishment. A ‘second show-cause notice' refers 1o a situation
where the disciplinary authority has already taken a decision on the guilt
and proposed punishment. However, the issue of supplying a copy of the
report of the inquiry officer refers to a situation where the authority has vet
to tuke a decision on the guilt and the consequential punishment on the basis
of the report of the inquiry officer. Therefore, in this context the issue of
the ‘second show-cause notice’ is post-decisional and the issue of supplyving
the report of the inquiry officer is predecisional.

Thakker, J., rightly observed:

**It needs 1o be highlighted that serving a copy of the Inquiry Report
on the delinquent 1o enable him to point out anomalies, if any, therein
before the axe falls and before finding about guilt is recorded by the
Disciplinary Authority is aliogether o different matier from serving a
seccond show-cause notice to cnable the delinquent to represent in the
context of the measure of the penalty to be imposed.''s?

After reaching this basic conclusion that the *‘second show-cause no-
tice” is different from serving a ‘‘copy of the inquiry report” the only
question that remains to be answered is ‘whether failure to serve a copy of
the inquiry report on the delinquent so as (o enable him to point out anom-
alies, if any, therein before the final decision is reached violates the
““reasonable opportunity™ clause of Article 311(2) in case of government
employees and the principles of natural justice for other employees.

It is important to note that until recently there was no precedent or law
which made it obligatory, in all cases, for the disciplinary authority to serve
a copy of the inquiry report on the delinquent before final action on the
basis of the report is reached. However, it was for the first time on November
6, 1987 that a Full Bench of the Central Administrative Tribunal, speaking

through Ko Madhava Reddy, 1., Chairman, held that failure to supply a copy

88, See 8. 44 of the Constitution (t-‘;m)‘.su:nn-l Amendment) Act, 1976.
89. Union of India v. E. Bashvan, (1988) 2 SCC 196, 198.
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of the inquiry report to the delinquent before recording a finding against
him is obligatory and failure to do so would vitiate the inquiry.* Before
this decision this question had not been answered squarely by any court in
India.

About a quarter of a century ago, in 1964. a similar question had also
come before the Supreme Court in Union of India v. H.C. Goel®*, though
in a different context. In this case the Inquiry Officer had found the charged
employee not guilty of the charge of making an offer of a bribe to his
superior officer. The Union Public Service Commission had also endorsed
the conclusions of the Inquiry Officer. Nevertheless the Disciplinary Auth-
ority, rejecting the report of the Inquiry Officer, found the delinquent officer
guilty and punished him. This action was challenged on the ground that the
decision of the Disciplinary Authority was not based on evidence and hence
void. The Highest Bench while quashing the administrative action enunciated
the following propositions:

1. The inquiry officer holds the inquiry against the delinquent as a
delegate of the government.

2. The object of the inquiry by an inquiry officer is to enable the
government to hold an investigation into the charges framed against
the delinquent. so that the government can. in due course, consider
the evidence adduced and decide whether the said charges urce
proved or not.

L]

. The findings on the merii recorded by the inquiry officer are in-
tended merely to supply appropriate material for the consideration
of the government. Neither the findings nor the recommendations
are binding on the Disciplinary Authority as was held in AN, D'Silva
v. Union of India"*.

4. The inquiry report (along with the evidence recorded by the inquiry
officer) constitutes the material on which the government has ulti-
mately to act. That is the only purpose of the inquiry and the report
which the inquiry officer makes as a result thereof.”? ‘

I‘rom the above propositions it becomes clear that the inquiry officer as a

delegate of the disciplinary authority investigates the matter, collects evi-
dence and makes his recommendations on the basis thereon. Therelore. when
the disciplinary authority holds the delinquent guilty. contrary to the material
and the recommendation of the inquiry officer in his report, then the Auth-

90. Premmath K. Sharma v. Union of India. (1988) 6 ATC 904. Decision was given on
November 6, 1987.
1. AIR 1964 SC 364.
92. AIR 1962 SC 1130.
3. See also Union of India v. E. Bashyan, (1988) 2 SCC 196, Thakker, J., also enunciated
these propositions, p. 193,
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ority certainly is acting on ‘no evidence’ before it and hence its decision
holding the delinquent zuiliy is not legal. The decision of the Highest Bench
in this case, therefore. is & pointer to the fact thatif the disciplinary authority
disagrees with the ‘not guilty” report of the iquury officer and decides-to
hold the delinquent “cuilty”, the report of the inquiry officer must be supplied
1o the ‘delinquent to give him an opportunity o address the mind of the
S, y authe= s wby alone -~ £+ him guilty. © overtheless, in spite
of this pointer, the cowrt did nat clearly lay down the principle that the
failure to supply a copy of the inquiry report to the delinquent before final
action is taken violates the principles of natural justice and the provisions
of ‘reasonable opportunity’ of Articie 311(2).

In 1964, the Highest Bench missed yet another opportunity of squarely
answering this important question. In Suresh Koshy v. University of Kerala®,
instead of answering the question the Supreme Court raised another question:
Whether the denial to furnish a copy of the report when demanded would
amount to violation of the principles of natural justice? In this case the
Vice-Chancellor had instituted an inquiry into the charge of use of unfair
means by a student and, on the basis of the report, the University expelled
him from the University. This action was challenged on the ground that a
copy of the report was not supplied. The court held that since a copy of the
report was not specifically asked for by the student, there was no breach of
the principles of natural justice.

The same question was once again posed to the Supreme Court in Keshav
Mills Co. Ltd. v. Union of India®. In this case the appellant company after
deing business for 30 years suddenly had to be closed down because of fall
in production. As a result, 1200 persons became unemployed. The Govern-
ment of India appointed a commission to inquire into the affairs of the com-
pany under Section 15 of the Industries (Development and Regulation) Act,
1951, On the basis of the report of the inquiry commission, the government
passed an order under Section 18-A of the Act. authorisin~ the Gujarat State
Textile Corporation to take over the Mill for a period of 5 years. This de-
cision was challenged before the Supreme Court and one of the grounds of
challenge was that the report of the inquiry commission was not furnished.
The Court held that it was not possible to lay down any general principle
on the question as to whether the report of an investigating body or an
inspector appointed by an administrative authaority should be made available
to the person concerned before the authority reaches a decision upon that
report. The answer to this question must always depend on the facts and
circumstances of each case. It is not at all unlikely that there may be certain
cases where, unless the report is given to the party, the party concerned

94, AIR 1969 SC 198
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cannot make any effective representation about the action taken on the basis
of that report. Whether the report should be furnished or not must, therefore.
depend on the circumstances of every individual case. Therefore, if the non-
disclosure of a report causes any prejudice in any manner to a party, it must
be disclosed, otherwise non-disclosure would amount to a violation of the
principles of natural justice.

Maintaining the same line of approach, in Bishnu Ram Borah v. Parag
Saikia®, the Highest Bench again reiterated that refusal to give a copy of
the report before a final decision is reached would not be such as to amount
to dental of the principles of natural justice in all cases for the obvious
rcason that the rules of natural justice must necessarily vary with the nature
of the right and the attendant circumstances.

Those who hold the view that it must be obligatory in all cases for the
disciplinary authority to supply a copy of the inquiry report to the delinquent
before a final decision is reached argue that there may be errors and om
1ssions, misstatements and lack of evidence in the report of the inquiry officer
which will affect the mind of the disciphnary authority. Therefore, it no
opportunity i1s given to the delinquent to make a representation on the basis
of the report it would be a clear violation of the principles of natural justice.
This is the line of reasoning which found favour with Thakker, J.. also when
he observed:

“The Disciplinary Authority builds his final conclusions on the
basis of his own assessment of the evidence. taking into account the

easoning articulated in the Inquiry Officer’s report and the recommen.

dations made therein. If the report is not made available to the delinquent
the crucial material which enters into the consideration of the Discipli
nary Authority never comes to be known to the delinquent and he gets
no opportunity whatsoever to have a say in this regard to this crucial
material at any point of time till Disciphinary Authority holds him guilny
or condemns him."""’

He further goes on to say:

““There can be glaring errors and omissions n the report. Or it may
have been based on no evidence or rendered in disregard of or by over-
looking evidence. Even so, the delinquent will have no opportunity to
point out to the Disciplinary Authority about such errors and omissions
and disabuse the mind of the Disciplinary Authority before axe falls on
him and he is punished.””

96 (1934) 2 SCC 488: AIR 1984 SC 898: see also Clunglepus Botlers v. Majestic Co.,
(1984) 3 SCC 258: AIR 1984 5C 1030 Also see Secretary, Cenrral Board of Exeivw
& Customs v. Mahalingam, (1986) 3 SCC 35,

97. Union of India v. E. Bashyan, (1988) 2 SCC 196, 1938,

98, 1hid
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Justice Thakker, after finding a similarity between the report of the in-
quiry officer in disciplinary proceedings and the report of the Commissioner
appointed by the court for taking accounts in a partnership suit, comments:

"It would be a starthng proposition to propound that the court can
accept or reject the report of the Commissioner with or without modi-
fication, without even showing the same to the parties or without hearing
the parties in the context of the report.””!

[hose who hold the view that it must not be obligatory on the part of
the disciplinary authority to supply a copy of the inguiry report to the de-
linquent before a final decision argue that the only virtue of the principles
of natural justice is that they ure not rigid like the principles of law and
hence can be moulded to suit the requirement of fairness in an individual
case, therefore, it would not be proper to hold that in every case non-supply
of copy of the inquiry report would amount to violation of the principles of
natural justice. It is also argued that the second show-cause notice compul-
sory under Article 311 was abolished in 1976 only to avoid long delays in
prosecution of delinquent employees which had led to a further deterioration
in public service discipline. Thus, it is in the public interest that the disci-
plinary proceedings must be brought to a final termination as quickly as
possible. They further argue that the administrative process which developed
due to the inadequacies of the judicial process would lose its vitality and
viability if any attempt is made to overjudicialize it

It was perhaps this reasoning which led the House of Lords to suggest
in Local Government Board v. Arlidge?, that the report of an inspector need
not be shown if it is not tendered as a piece of evidence. In this case the
Hampstead Borough Council had passed a closing order in respect of a dwell-
ing house which was considered unfit for human habitation. On an appeal
by Arlidge to the Local Government Board, the Minister appointed an in-
spector to hold an inquiry and on the basis of the inspector’s report confirmed
the closing order. This order was challenged before the court and one of the
grounds of challenge was that the report of the inquiry was not shown to
the petitioner before the authority took final action on the basis of that report.
Denying the challenge, Their Lordships of the House of Lords held that the
report of the inspector is merely a step in statutory procedure for enabling
the administrative authority to arrive at a conclusion, therefore, the report
need not be shown. This is still the law in England, though as a matter of
practice the report is usually shown to the other party. However, Kanda v.
Government of Malayva? is a pointer in a different direction. In this case

Lo Union of India v, £ Bashyan, (1988) 2 SCC 196, 198, para 4.
L1915 ACa2h
1962 AC 322.
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Inspector Kanda had been dismissed by the Government of Malaya on the
basis of an inquiry report which he had never seen. He brought an action
for a declaration that his dismissal was void. Quashing the dismissal, Their
Lordships of the Privy Council held: **. . . . Their Lordships do not think
it was cerrect 10 let the adjudicating officer have the report of inquiry unless
the accused also had it so as 10 be able to correct or contradict the statements
in it to his prejudice.””
The report of the inquiry officer in relation to a decision thereupon by
the disciplinary authority may take any of the following broad shapes:
1. The inquiry report may indict the delinquent and the disciplinary
authority may exonerate him.
2. The inquiry repori may exonerate the delinquent and the disciplinary
authority may indict him.

2

The inquiry report may indict the delinquent and the disciplinary
authority may also indict him.
4. The inquiry report may exonerate the delinquent and the disciplinary
authority may also exonerate him.

In the first and fourth situations supply of the inquiry report would be
unnecessary, In the second case if the report of the inquiry is rot supplied
to the delinquent along with the comnments of the disciplinary authority it
would violate the principle of fairness because in its absence the decision
of the discipiinary authority would be based on ‘no evidence'. Similarly. in
the third situation it will be in the interest of fairness if a copy of the repo:t
is supplied to the delinguent belore a final decision is tiken in his case. This
will all the more be necessary in situations where inquiry has been held for
the imposition of any major penalty. The report may contain errors, om-
issions, misstalements or it may be based on “no evidence’ or “insutficient
evidence'. In this situation unless the delinquent is given an opportunity o
clear the matter any decision of holding him guilty would bz against the
principles of natural justice and the requirement of ‘reasonable opportunity”
under Article 311(2). In this behall it is graufying to note that the rules
relating o disciplinary proceedings against civil servants working in the
CPWD require that if a major penalty like dismissal, removal or reduction
in rank is to be imposed on the delinquent he is to be given a show-cause
notice ulong with the copy of the report to Cl‘.tbi\, him 10 make a repre-
sentation to the disciplinary authority.?

But in Kaifash Chamdvr Asthasra v. Sraie of [1.P.5, a Bench of three
Judges of the Supreme Court held that atter the Forty-second Constitutional

4 Indian Law Institute: Disowan gy PROCEEDINGS AGAINST GOVERNMENT SERVANTS A
Case-srony, (1962), p St
3. (1988) 3 SCC 600
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Amendment of Article 311 4 copy of the enquiry report need not be shown
10 the delinquent government servant. Curiously enough, in Union of India
v. Mohd., Ramzan Khan®, again a Bench of three judges of the Supreme
Court held the opposite by holding that non-furnishing of the enquiry report
would amount to demal of the principles of natural justice. This could happen
because the earlier decision of the coordinate Bench was not cited before it.
Therefore. in Managing Director. Electronic Corpn. of India Lud. v. B. Ka-
runakar’ when the same question ¢ame before the Court the mauer was
referred to a larger Beneh.

It may be pointed out that the rule laid down in Maohd. Ramzan Khan
case (supra) will not apply if the disciplinary authority itself is the hearing
officer. There will not be a violation of Article !4 also as both the cases
come under different classifications.®

The larger Bench to which this question of megaimportance was reflerred
answered it in the affirmative. The Court held that the delinquent employee
has a right 1o a copy of the enquiry report before the discipiinary authority
lakes a decision on the question of his guilt. The Court further emphasised
that this rule extends to all establishments—government, non-government,
public or private. Failure of the employee to ask for the report would not
amount to waiver. Rules/standing orders denying this first-stage right will
be invalid.? Thus the court tilted the scales in favour of the claims of indi-
vidual justice against the claims of discipline in public services. However
keeping in view the basic fact that principles of natural justice are not rigid
like the rules of law the court modifying its stand in S.K. Singh v. Central
Bank'Y held that there would be no automatic invalidation of administrative
orders if the report was not shown. It must be shawn by the party what
prejudice was been caused to him when the report of the enquiry officer
was not shown to him. This has brought an element of fairness back into
the law on this point.

(7) Reasoned decisions or speaking orders

In India, in the absence of any particular statutory requirement, there is
no general requirement for administrative agencies to give reasons for their
decisions. However, if the statute under which the agency is functioning
requires reasored decisions, courts consider it mandatory for the administra-
tive agency to give reasons which should not be merely ‘rubber-stamp’
reasons but a brief, clear statement previding the link between the material

0. (1991) 1 SCC S8®
7. (1992) 1 SCC 700.
8. Union of Indic v, Mohd. Ramzan Khan, (1991) | SCC 588.

. Managing Direeiur, ECIL v. B. Karuaakar, (1993) 4 SCC 727
10, (1996) 6 SCC 4135,
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on which certain conclusions are based and the actual conclusion.!! In Af.J,
Stvani v. State of Karnataka'* the Court reiterated that when the rules direct
recording of reasons it is a sine qua non and a condition precedent for a
valid order. Appropriate brief reasons, though not like a judgment, are
necessary for a valid order. Normally they must be communicated to the
affected party so that he may have an opportunity 1o have them tested in
the appropriate forum. An administrative order itself may contain reasons or
the file may disclose reasons to arrive at the decision showing application
of mind 1o the facts in issue.

In cases where the statute does not provide for reasoned decisions, courts
in India are still in the process of developing workable parameters between
the claims of individual justice and administrative flexibility.

L. Implied Consticutional Perspective

In case of legislative silence a reasoned decision may be a constitutional
requirement. In Anwnathi Sadhukhan v. A.LK. Charrerjee'?, the Calcutta High
Court allowed the challenge to the validity of law which did not require a
speaking order on the ground of unreasonable restriction on the exercise of
fundamental rights. In this case clauses 9 and 13 of the West Bengal Rice
Mills Control Order, 1949 which had authorised the refusal to issue or renaw
a licence or suspension or cancellation of a licence already issued **without
assigning any reasons’” were held as imposing unreasonable restrictions on
the petitioner’s right to trade and business guaranteed under Article 19(1)(e)
of the Constitution, hence unconstitutional. The Madras'* and Andhra
Pradesh High Courts'? also reiterated the same proposition and held that a
law which does not require a reasoned decision constitutes an unreasonable
restriction on the fundamental rights under Article 19, clauses (2) to (6).
There is no decision of the Supreme Court on this point. However, in Kis/an
Chand Arora v. Comunissioner of Police'®, the Supreme Court with a ma-
jority of three to two negatived the proposition by holding that the
Commissioner was exercising administrative and not quasi-judicial functions,
therefore. he was not obliged to give reasons. In this case the question before
the court was whether Section 39 of the Caleutta Police Act, 1866 which
authorised the Commissioner of Police to refuse a licence at his discretion
o any eating or entertainment house imposed an unreasonable restriction on

li. Gurdial Singh Fijpi v. State of Punjab, (1979) 2 SCC 368: AIR 1979 8C 1622 See alwo
Union of India v. Mohaa Lal Capoor, (1973) 2 SCC 836 AIR 1974 SC 87

12, {1995) 6 SCC:289.

13 AIR 1951 Cal 90

14 Narasimha v. Diste: Magistrare, AR 1933 Mad 476

13 VIA Balarama Chety v, Stare of Madray, AIR 1938 AP 93, See also D. Balakrishnamurdy
s Muntcipal Comune., AIR 1961 AP 489 where this proposition was neither allowed
nor denied.

6. AIR 1961 SC 705.
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the fundamental right guaranteed under Article 19(1)(g) of the Constitution.
It may be pointed out that since the distinction between administrative and
quasi-judicial functions has become blurred,'” Arora case (supra) cannot be
accepted as a proposition negativing the requirement of ‘reasons' as a con-
stitutionzl mandate.

Reasons are the link between the order and the mind of the maker.
*Reasoned decisions’ also involve a question of “procedural fairness’. A law
which allows any administrative authorily to take a decision affecting the
rights of the people without assigning any reason cannot be accepted as
laying down a procedure which is fair, just and reasonable and hence would
be violative of Artcles 14 and 21.%% Requirement of ‘reasons’ may also be
implied in the principles of natural justice.'” In Sunil Batra v. Delhi Admin-
istration™ the Supreme Court read in Section 56 of the Prisons Act, 1894
an implied duty on the jail superintendent to give reasons for putting fetters
On a prisoner.

It may be emphasised that the implied requirement of ‘reasons’ is the
foundation on which the whole scheme of judicial review under the Indian
Constitution is based. Articles 32, 136, 226 and 227 provide for judicial
review of administrative action. The decisions of administrative agencies
unaccompanied by reasons will have the effect of whittling down the efficacy
of these constitutional provisions. If an administrative authority is allowed
to keep its errors off the record by not writing reasons, the whole concept
of judicial review would be meaningless.

2. Implied Statutory Perspective

In the face of legislative silence can the requirement of reasons be im-
plied in administrative decisions? This has been a very vexing question. The
law in this behalf is confusing because courts have been shifting their stand
very often. However, one proposition has been clearly established that a
statute shall always be deemed to 1mply reasons to be given in cases of
quasi-judicial decisions where it also provides for appeal for revision of such
decisions. In Mahabir Prasad v. State of U.P.** the Supreme Court clearly
held that if a quasi-judicial order 1s subject o appeal the law necessarily
implies the requirement of reasons otherwise the right to appeal shall become
an empty formality”. Similarly in S.N. Mukherjee v. Union of India® the

17 A K. Kraipak v, Unton of Didis, (1969) 2 SCC 262 AIR 1970°SC 1350, Govt. of Mysore
v. LV Dhan, (1975) 1 SCC 110; ALK 1975 SC 590

18, Muaneba Gandhi v, Unicn of India, (1978) 1 SCC 248 AIR 1978 SC 597: Govt Branch
Press v. DB Belliappa, (1979) 1 SCC 477, AIR 1979 SC 429.

19. Siemens Fngy. & Mfy. Co. v. Union of India, (1976) 2 SCC 981: AIR 1976 SC 1785

200 (197%) 4 SCC 494 AIR 1978 SC 1675.

2L (1970) 1 SCC 764 AIR 1970 SC 1302

22 (19900 4 SCC 394 See also Star Enterprives v City Industrial ‘Development Corpn.,
Manarasthra, (1990) 3 SCC 280
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Supreme Court observed that unless the requirement of recording of reasons
has been dispensed with. either expressly or by necessary implications, an
administrative authority exercising judicial or quasi-judicial functions must
record reasons in support of its decision because it facilitates the exercise
of appellate or revisional powers, acts as a deterrent against the arbitrary
exercise of power and satisfies the party against whom the order is made.

Recognising the efficacy of reasons in any administrative adjudicatory
process, courts have even held that if the statute does not provide for appeal
or revision, administrative authorities must give reasons if they are exercising
quasi-judicial functions.®* In Bhagar Ram v. State of Punjab*, the Supreme
Court rightly pointed out that the absence of appeal rather makes it essential
10 express reasons where severe penalty is imposed. It has also been held
that an order imposing penalty by a quasi-judicial tribunal must be supported
by reasons in support of conclusions because if reasons for an action are
given there will be less scope for arbitrary or partial exercise of power and
the order ex facie will indicale whether extrancous circumstances were taken
into consideration by the authority passing the order.” Nevertheless the court
has not gone so far to hold that the requirement of reason is also implied
when the authority is exercising administrative functions.® The only valid
reason for this judicial behaviour seems to be ‘administrative efficiency, flex-
ibility and celerity’. It may be pointed out that administrative expediency
and individual fairness are not discrete values.

Implied requirement of reasons in the face of legislative silence in the
decisions of administrative authority exercising appellate or revisional power-
s is also an important aspect of the whole spectrum of ‘reasoned decisions’.
The law is certain on the point that if the decision of the authority of first
instance is wholly or partally reversed in appeal or revision, the authority
must give reasons for such reversal.?” However, courts have been changing
their positions on the requirement of reasons in case the appellate or revi-
sional authority simply affirms a decision. The Supreme Court in M.P.
Industries v. Union of India®® held that since the State Government had

23, See also Mahindra & Mahindra Lid. v. Union of India, (1979) 2 SCC 529: AIR 1979
SC 798.

24. (1972) 2 SCC 170: AIR 1972 SC 1571.

23. A.L. Kalra v. Project and Equipment Corpn., (1984) 3 SCC 316: AIR 1984 SC 1361.

26, See Mahavir Jute Mills v. Shibban Lal Saxena, (1975) 2.SCC 818: AIR 1975 SC 2057.
See also Govt. Branch Press v. Belliappa, (1979) 1 SCC477: AIR 1979 SC 429 where
the court held that reasons cannot be withheld on the ground of purely administrative
character of the action. However, the court was emphasising the need for disclosing
reasons to the court.

27. Hari Nagar Sugar Mills Lti. v. Shyam Sunder, AIR 1961 SC 1669; State of Gujarar
v. P. Raghav, AIR 1969 SC 1297; Commissioner of Income Tax v. Walchand & Co.,
AIR 1967 SC 1435

28. AIR 1966 SC 671. See also Som Dutt v. Union of India, AIR 1969 SC 414; Ranganath
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given reasons, the Central Government confirming the decision in appeal
need not give reasons. Where the disciplinary authority examines the whole
record and applies its mind before concurring with the enquiry officer the
authority need not give reasons for concurrence.?? In the same manner the
authority accepting the recomendations of the selection committee is not
bound to give reasons.® In this case the Central Government exercising
revisional power had agreed with the decision of the State Government in
which the application of the petitioner for a mining licence had been rejected
with reasons. However, under similar circumstances the Supreme Court came
to a different conclusion in Bhagar Raja v. Union of India®'. In this case
the application of the petitioner for the grant of mining lease had been re-
jected stating that the lease was being granted to another person who had
ceneral experience and technical knowledge and was an old lessee without
any arrears of mineral dues. The revisional application was rejected by the
Central Government without assigning any reasons. In an appeal under Ar-
ticle 136, the Supreme Court held that the Central Government was bound
to give reasons. The decision in this case was followed in other cases also.>
Following the same line of reasoning n Siemens Engg. and Mfe. Co. v.
Union of India®?, the Supreme Court gave a bit of advice to the administrative
agencies exercising quasi-judicial powers. The Court observed that if courts
of law arc o be repluced by administrative authorities and tribunals, as in-
deed in some kinds of cases, with the proliferation of administrative laws,
they may have to be replaced, it is essential that administrative authorities
and tribunals should accord fair and proper hearing to the persons sought to
be affected by their order and give sufficiently clear and explicit reasons in
support of the orders made by them. Then alone will administrative auth-
orities and tribunals exercising quasi-judicial functions be able to justify their
existence and carry credibility with the people by inspiring confidence in
the administrative adjudicatory process. In this case the Assistant Collector
of Customs by a non-speaking order had imposed duty on certain imported
ems. A revision from this order was rejected by the Appellate Collector
by a brief order and on further revision the Central Government by & non-
speaking order had rejected the revision application. The same opinion was
reiterated by Bhaewati. 1 in Maneka Gandhi v. Union of India® when he

Vo Dandatrae, (1973) 1 SCC 686: AIR 1975 SC 2136; Tara Chand v. Delhi Municipality,
(1977) 1 SCC 4720 AIR 1977 SC 567

W), Kiwre of Bilaaer and Joaienr x. P23 i : B, LnT o 379,
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32 State of M Py, Narsinghday Jankiday Mehta, AIR 1969 SC 115, Tranvancore Rayon
v Union of Dbatia, (1969) 3 SCC 868- AIR 1971 SC 862

3 (1976) 2 SCC 931 AIR 1976 8C 1783

Lo (1978) 1 SCC 248 AIR 1975 SC 5397,
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observed that the Central Government was wholly unjustified in withholding
the reasons for impounding the passport of the petitioner, and in this way
not only a breach of statutory duty was committed but it also amounted to
denial of opportunity of hearing to the petitioner,

Reasons are required to be recorded when it affects the public interest
When the only obvious remedy available to the aggrieved person against the
award is judicial review under Article 226 of the Constitution and if reasons
are not given it will be difficult for the High Court to exercise its powers
The reasons would indicate as to how the mind of the arbitrator was applicd
to the facts of the case.*® In the same manner in matters of granting exemp-
tion by the State requirement of recording reasons is implicit even in absence
of express statutory provisions to give an administrative decision a non-ar-
bitrary look.*® Keeping in view the basic principle of administrative law that
every State action must satuisfy the rule of non-arbitrariness the Supreme
Court in Krishen Lal v. Union of India™ held that while disposing an ap-
piication made under Section 220(2-A) tor reduction in interest imposed on
account of default in payment of tax it must be disposed of by a speaking
order by the Central Board of Direct Taxes.

In disciplinary matters where full-scale hearing is given to the person
and a detailed report giving full facts and reasons is prepared by the enquiry
officer, perhaps the writing of reasons by the disciplinary authority when it
fully agrees with the report will be a mere duplication of the process. The
Highest Bench also observed in Tara Chand v. Municipal Corporation®®,
that it would be laying down the proposition a little too broadly to say that
even an order of concurrence must be supported by reasons. However, where
the disciplinary authority disagrees with the report of the enquiry officer, it
must state its reasons. In this case an assistant teacher had been dismissed
on the ground of moral turpitude. An enquiry was conducted in which the
charge was fully established. The Assistant Education Commissioner con-
firmed the report without giving reasons. On appeal the Commissiorer of
Education also upheld the dismissal by *‘an elaborate order’’. The petition
challenging the dismissal order was dismissed by the Delhi High Court. In
the special leave appeal under Article 136 the main contention was that the
order of dismissal was bad as the Assistant Education Commissioner while
confirming the report of the enquiry officer did not give reasons.

It may be noted that, even in cases where reasons are to be given, the
reasons imust not always be in writing and supplied to the parties immedi-
ately. An oral pronouncement of reasons in the presence of the parties and

35. Star Enterprises v. Industrial Development Corpn. of Maharashtra, (1990) 3 SCC 250.
36. T.R. Thakur v. UOL, {1996) 3 SCC 690. i

37.(1998) 2 SCC 392, Delhi High Court had held that reasons are not necessary.

38. (1977) 1 SCC 472: AIR 1977 8C 567.
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their subsequent recording on the file to the knowledge of the parties will
be sufficient compliance with the requirement.?? If the reasons are given
their adequacy is a justiciable issue. Courts do not prescribe any particular
form or scale of reasons.*’ The nature and elaboration of reasons shall, there-
fore, depend on the fact situation of every case.*! However, the reasons
should reveal a rational nexus between the facts considered and the conclu-
sions reached.** Mere mechanical or rubber stamp and uniform reasons given
would not satisfy the requirement.*? The reasons must show that the authority
has applied its mind to the case** and must be given in such a manner that
the appellate court may be in a position to canvass the correctness of the
reasons given by it.*3 The reasons must also be intelligible, sufficient to
sustain the decision and must deal with all the substantial points. Mere fact
that the proceedings were treated confidential does not dispense with the
requirement of recording reasons.*® The validity of an administrative action
must be judged by the reasons recorded therein and not in the light of sub-
sequent explanation or affidavit.*” Therefore, it is not permissible for the
authority to support the order by reasons not contained in the record.

The variegated and residual judicial behaviour in such an important area
as ‘“‘reasoned decisions™’ does not undermine the efficacy of ‘reasons’ in any
way but merely indicates the difficulty of evolving a single inflexible rule
which can be reasonably applied to all the varied fact situations of every
case.®® It is worthwhile to recollect that India is a party to the recommen-
dations of the 1959 Delhi Congress of the International Commission of
Jurists which suggestad:

“It will further the Rule of Law if the Executive is required to
formulate its reasons when reaching its decisions of a judicial or admin-
istrative character and affecting the rights of individuals and at the re-
quest of a party concerned to communicate them to him.""*?

39. Maharashtra SRTC v. B.R.M. Service, AIR 1969 SC 329,

40. M.P. Industries v. Union of India, AIR 1966 SC 671.

sl Ibid.

47 Union of India v. M.L. Capoor, (1973) 2 SCC 836: AIR 1974 SC 87.
43. Ihid. :

44, Vedachala Mudaliar v. State of Madras, AIR 1952 Mad 276.

45, M.U.M. Services Lid v. RT.A., AIR 1953 Mad 59.

46. Harinagar Sugar Milis v Shyam Sunder, AIR 1961 SC 1669.

47, Moehinder Stngh Gill v. Chief Election Commr,, (1978) 1 SCC 405. See also Union of
India v. E.G. Nambudri, (1991) 3 SCC 38.

48. Poyser & Mills® Arbitration, In re. (1963) 2 WLR 1309.

49. THE RULE OF LAW IN A FREE SOCIETY: A REPORT ON THE INTERNATIONAL CONGRESS OF
JURISTS, p. 8 (New Delhi, 1959).
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Thus, m order to maintain and uphold the Rule of Law it 1s necessary
that in all admimstrative and quasi-judicial actions the requirement of a ‘rea-
soned decision” must be implied unless expressly excluded.™

In Chairman aid Managing Director, United Conmmercial Bank v. P.C.
Kakkar® wherein the High Court had reduced the punishment awarded by
the administrative authority without giving reasons, the Supreme Court held
mere expression that the punishment is “shockingly disproportionate” would
“not meet the requirement of faw, Court must give reasons because reasons
substitute subjectivity by objectivity. Therefore, “Right to Reasons’ is an
indispensable part of a sound judicial system and one of the statetory re-
quirements of natural justice. However, keeping in view the twin claims of
individual justice and administrative flexibility. the better proposition seems
to be that the administrative agencies must give reasons when demanded,
because in certain situations, giving of the reasons may do more injustice
than not giving of them.

In England, Section 12(1) of the Tnbunals and Inquiries Act, 1958 im-
poses a duty to give reasons only where the party requests for them on or
before the giving or notification of the decision. But many tribunals give
reasons as a matter of course without waiting for such request. This clause
however admits certain exceptions. In some cases of rule-making actions
based on hearing reasons may not be given. Reasons may also be refused
by any individual tribunal if in its opinion it may cause injustice. For
example, the Mental Health Tribunal which determines the question whether
a mental patient should be forcibly confined. does not give reasons in the
interests of the patient. The Lord Chancellor also has the power under the
1958 Act to direct by order that in certain classes of decisions, the authority
shall not give reasons if in its opinion it is unnccessary or unpracticable.S?

Qutside the area which the 1958 Act applies, courts have declined to
hold that decisions supported by reasons are a requirement of natural justice.
It may be noted that the Committee on Mimsters” Powers (1932) made a
strong plea that the principles of natural justice must be so extended as to
include reasoned decisions.

In the USA, Section 8(h) of the Administrative Procedure Azt 1046
requires administrative agencies to give rcasons for their decisions. The right
to reasoned decisions also arises from the due process clause to the Con-
stitution. A decision unaccompanied by reason mav not be coprsidered a *' 0"
dee” !

50. See M.P. Singh: Duty to Give Reasons for Quasi-Iudicial and Adminisirative Decisions,
(1979) 21 JIL1 45, However, such an express exclusion would be unconstitutional where
the violation of fundamental rights i1s involved.

51, (2003) 4 SCC 364
520 8. 12(¢:0). Tribunals and Inguirics Act, 19538,
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record which must consist of evidence, arguments, reasons and all the papers
filed in the case.

(8) Institutional decision or one who decides must hear

The expression ‘one who decides must hear’ which is popular in com-
mon law jurisdiction is known by the term ‘institutional or anonymous
decisions’ in American law. Unlike lawcourts, the decision in many admin-
istrative proceedings is not the decision of one man from start to finish.
Often one person hears and another decides. The divided responsibility may
work contrary to the concept of fair hearing.

This problem was raised before the House of Lords in Local Govt. Board

v. Arlidge®®. In this case the Hampstead Borough Council made a closing
order in respect of a dwelling house. Hearing was given by the inspector
but the actual decision confirming the closing order came from the Local -
Government Board. The decision was challenged on the ground that it was
a denial of natural justice insofar as the person who actually decided the
case did not hear. The challenge was rejected on the ground that government
departments are not expected to conduct their business like a court of law
and, therefore, could act according to their routine, taking the assistance of
their subordinates. This still remains the position of law in England even
after the Tribunals and Inquiries Act, 1977, because the inspector who holds
the enquiry cannot take any decision but is only entitled to make a recom-
mendation to the minister. S

- In the USA the concept of ‘one Who deeides must hear’ was discussed
by the Supreme Court in Morgan v. United States™. In this case, the statute
authorised the Secretary of Agriculture to make an order fixing the maximum
rates for dealings in stockyards of Kansas City. The hearing in this case was
given by a subordinate officer and the final decision regarding rates came
from the Secretary. It may be noted that there was evidence on file showing
that the Secretary did not personally consider the case and appraise the evi-
dence. Under these circumstances, the Supreme Court of the USA, quashing
the order of the Secretary, abserved that when an official is vested by law
with the power to decide, he has the duty to exercise real deciding function
in which evidence is received and weighed by the trier of facts. That duty
cannot be performed by one who has not considered the evidence or the
arguments. It is not an impersonal obligation. It is a duty akin to that of a
judge. The one who decides must hear.%5

The momentum which this case generated in administrative procedure
led the draftsmen of the Administrative Procedure Act, 1946 to make pro-

53. 1915 AC 120.
54. 298 US 468 (1936).
55. Local Govt. Board v. Arlidge, 1915 AC 120, 481.
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visions for eliminating the separation between hearing and decision-making
within the agency. The Admmnistrative Procedure Act requires a positive
decision from the person or the hbody that actually receives the evidence.
Those cases which are heard by the examiners are initially decided by them.
I'herefore, unlike inspectors in England, the examiners in USA exercise
powers analuyous to that exercised by a trial judge.

In India, Gullapalli Nageswara Rao v. APSRTC™, is a case where an
administrative action was challenged on the ground that the one who decided
did not hear. In this case, the petitioners challenged the order of the gov-
ernment confirmine the scheme of road nationalisation. The Secretary of the
[ransport Department gave the hearing but the final decision came from the
C‘hicf Minisler 'l'he Suprcmc Court hcld lhal this diridcd reronsibilily was

|hc pany, he gcts no c:ppnrtumly of d«..anng doubts in his mmd by rc.isoned
arguments. However, in the Gullapalli case (1)%7 where the Minister gave
hearing and the Chief Minister decided the case the Supreme Court held that
there was no violation of the principles of natural justice.

Whatever may be the merit of this rule, the fact remains that in view
of the complexity of modern administration, a literal application of this rule
will cause a spoke to be put in the wheels of administration, bringing it to
a grinding halt. This, again, is not the correct import of Morgan case on
which the Supreme Court based its decision in Gullapalli case. The real
thrust of Morgan case is that the person or authority charged with the re-
sponsibility of taking a decision may take help from subordinates, but he
must personally consider and appraise the evidence and independently come
to a decision. Demanding something more than this would amount to break-
ing a quixotic lance against something deeply ingrained in the administrative
process.

(9) Rule against dictation

Any administrative authoriy invested with the power of decision-mak-

ing must exercise this power in exercise of its own judgment. The decision
must be actually his who decides. Therefore, if a decision is taken at the
direction of any outside agency, there is a violation of fair hearing. In Ma-
hadayal v. CTO%, the Supreme Court quashed the decision of the
Commercial Tax Officer imposing tax on the petitioner on directions from
his superior officer even when h:_ hmm.lf was of the opinion that the peti-
tioner was not liable to L. i v s manner in Orient Paper Mills v.

56. AIR 1959 SC 308.

57. Gullapalli Nageswara Raa v. State af AP AIR 1959 8SC 1376

54. AIR 1958 SC 667. See also Commr. of Police v. Gordhandas, AR 1952 SC 16:
Rambliarosa Singh v. State of Rihar, AIR 1953 Pat 370, Purtabpore Co. [td v. Cane
Comumr., (1969) | SCC 308: AIR 1970 SC 1896.
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Union of India%®, the Supreme Court quashed the order of the Deputy Super-
intendent levying excise duty passed on the directions of the Collector.

(10) Financial incapacity to attend the enquiry

This new break in the concept of natural justice has special relevance
in developing countries. If the circumstances are such that due to financial
incapacity a person is unable to attend enquiry proceedings and thus does
not have the opportunity to adduce and rebut evidence it may amount to a
denial of fair hearing. In Ghanshyam Das Shrivastava v. State of M.P.%,
the Supreme Court held that when due to non-payment of even suspension
allowance for a long period, the employee could not attend the departmental
enquiry held away from his home, the ex parte order of the government
violated the fundamentals of fair hearing. In the same manner if due to
financial incapacity of a person defence witnesses could not be examined,
then any decision by an administrative authority shall violate the principles
of fair hearing. In Mwntaz Husain Ansari v. State of U.P.9 the appellant, a
District Superintendent of Police at Pilibhit, had been charged on various
counts including wilful absence from duty. Before the Tribunal he wanted
eight witnesses be examined in his defence. The Tribunal asked him to de-
posit Rs 900 for the allowance to be paid to the witnesses. The appellant
could not deposit the amount and hence witnesses were not examined. The
Supreme Court ruled that if the appellant was under suspension for a long
time and hence could not deposit the amount due to his financial incapacity,
the failure not to summon defence witnesses at the government's expense
was a violation of the principles of natural justice unless it was decided by
the authority that the evidence of such witnesses was not material.

(11) Decision post-haste

Fundamentals of fair hearing demand that the administrative autHority
must not rush decisions. In City Coroner v. P.A. to Collector and Addl.
District Magistrate®?, the appellant applied for a licence under the Places of
Public Resort Act, 1888 for conducting games of skill and dance. The licence
was granted to him on October 10, 1974. Thereafter, the appellant spent
about Rs 27,000 and put up a temporary structure. On January 21, 1975,
the Additional District Magistrate asked him to show-cause why the licence
should not be revoked because the Superintendent of Police and two other
local associations had objected to the grant of licence. On January 25, 1975
the notice reached the appellant and on January 27, 1975 he wrote back for
the supply of original adverse material because the.summary supplied was

59. (1970) 3 SCC 76: AIR 1970 SC 1498.
60. (1973) 1 SCC 656: AIR 1973 SC 1183.
61. (1984) 3 SCC 295: AIR 1984 SC 1116,
62. (1976) 1 SCC 124: AIR 1976 SC 143.
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misleading. Without caring to wait for a reply, the licence was revoked on
January 28, 1975. The Supreme Court held that the order passed post-haste
without supplying copies of adverse material or intimating that the summary
of documents already supplied was sufficient, offends the principles of natu-
ral justice. In the same manner in S.P. Kapoor (Dr) v. State of Himachal
Pradesh® . the Supreme Court quashed the action of the government taken
in haste. In this case the Departmental Promotion Committee was constituted
the very nea: €av of the finalisation of the ser.ority list of the candidates
who were corsi=i. 2 on ad hoc promotion for +hout si+ years. At the tiine
of constitution of the committee, one of its membeiz (Secretary to the de-
partment concerned) was on leave for a short period and, therefore, the
person officiating (Principal Sceretary to the Chief Minister) was included
in his place ns a committee member. Selections were made and the orders
of appoiviment were also issued on the very dale of the constitution of the
committze, The Supreme Court held that the way the whole thing was com-
pleted in haste gives rise ta the suspicion that some high-up was interested
in pushing through the matter hastily and hence the matter requires to be
considered afresh,

(C) POST-DECISIONAL HEARING

The idea of post-decisional hearing has been developed to maintain a
balance between administrative efficiency and fairness to the individual. This
harmnnizing tool was developed by the Supreme Court in Maneka Gandhi
. Union of India®. In this case the passport dated June 1, 1976 of the
p;lmnmr. a Jnumllm was impounded ‘in the public interest” by an order
. 77 and the government having . ..o ned to furnish her the
reasons for its decision® she filed a petition before the Supreme Court under
Article 32 challenging the validity of the impoundment order. The govern-
ment also did not give her any predecisional notice and hearing. One of the
contentions of the government, relevant for our purposes, was that the rule
of audi alteram partem must be held to be excluded because it may have
frustrated "2 very purpose o' impounding the passport. Rejecting the con-
tention the court sightly hew that though the impoundment of the passport
was an administrative action yet the rule of fair hearing is attracted by necess-
ary implication and it would not be fair to exclude the application of this
cardinal rule on the ground of administrative convenience. However, the
court did nat outright quash the order and allowed the return of the passport
because of the special socio-political factors attending the case. On the con-

63. (1981) 4 SCC 716: AIR 1981 SC 2181

64 (1978 1 SCC 248 AIR 1978 SC

65 The govermment however filed an affidavit in the court stating that her passport was
impounded because her presence wis required before the Shah Commission which was
enquiring into the 1973 Emergendy cxcesses



6] Post-Decisional Hearing 219

trary the technique of post-decisional hearing was developed in order to
balance these factors against the clear requirements of law, justice and fair-
ness. The court stressed that a fair opportunity of being heard following
immediately the order impounding the passport would satisfy the mandate
of natural justice. The concept of post-decisional hearing in situations where
pre-decisional hearing is required either expressly or by necessary implica-
tion is itself based on wrong hypothesis that administrative efficiency and
fairness to the individual are discreet values. One cannot expect that a post-

decisional hearing would be anything more than a mere empty formalistic
ritual.

The same technique of validating void administrative decision by post-
decisional hearing was adopted in Swadeshi Cotton Mills v. Union of India®®.
The Court validated the order of the government for taking over the man-
agement of the company which had been passed in violation of the audi
alteram partem rule and which was found to have been attracted by necessary
implication because the government had agreed to give post-decisional hear-
ing. However, doubts were expressed over the majority decision in this case
which led Koshal, J. to refer this matter for the decision of a larger Bench
when he was confronted with the same problem in Tea Trading Corporation
v. Pashok Tea Co.97.

Besides this K.I. Shephard v. Union of India%® also reflects the thought
process of the Highest Bench on this important issue. In this case in terms
of the seheme drawn under Section 45 of the Banking Regulation Act, 1949
three erstwhile banks had been amalgamated. Pursuant to the scheme, certain
employees of the amalgamated banks were excluded from employment and
their services were not taken over. Some excluded employees filed writs
before the High Court under Article 226 for relief. The Single Judge granted
partial relief by proposing post-decisional hearing. On appeal the Division
Bench dismissed the writ petitions. Some of the excluded employees then
filed writ petitions-directly before the Supreme Court. Allowing the writs
the court held that post-decisional hearing in this case would not do justice
especially where the normal rule of fair hearing should apply. The court
pointed out that there is no justification to throw a person out of employment
and then give him an opportunity of representation when the requirement is
that he should have an opportunity as a condition precedent to action. The
Court observed that it is a common experience that once a decision is taken
there is a tendency to uphold it and the representation may not yield any
fruitful result. Therefore, even in cases of emergent situations pre-decisional

66. De Smith: (1981) 1 SCC 664: AIR 1981 SC 818.
67. (1981) 4 SCC 113,
68. (1987) 4 SCC 431.
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hearing is necessary which may not be an elaborate ong, especially in cases
where the action has grave consequences such as loss of livelthood.

Justifying the idea of post-decisicnal hearing, Professor de Smith writes:
“Can the absence of a hearing before a decision 1s made be adequately
compensated for by a hearing ex post facto? A prior hearing may be better
than a subsequent hearing but a subsequent hearing is better than no hearing
at all; and in some cases courts have held that statutory provision for an
administritive appeal or even full judicial review on merits is sufficient o
ncgative the existence of any implied duty to hear before the original decision
is made. The approach may be acceptable where the original decision does
not cause serious detriment to the person affected, or where there is also a
paramount need for prompt action, or where it is impracticable to afford
antecedent hearings,”" %" In substance it is the “‘necessity for speed™” which
Justifies post-decisional hearing at a later stage. In emergent situations the
principles of natural justice are excluded and therefore if the court comes to
the conclusion that in a given situation these rules are applicable there seems
to bz no reason why their observance should not be insisted upon at the
pre-decisional stage. I’ nllo‘.\-uw this line of reasoning the Supreme Court in
Teolan v, Union 7 Indig"™ ohserved: ““In our opinion, the pest-decisional
opportunity of hcarlng duc.s not subserve the rules of natural justice. The
authority who embarks upon a post-decisional hearing will normally proceed
with a closed mind and there is hardly any chance of getling a proper con-
sideration of the representation at such a post-decisional opportunity.” Thus
in every case where the pre-decisional hearing is warranted post-decisional
hearing will not validate the action except in very exceptional circum-
stances.”!

() EXCEPTIONS TO THE RULE OF NATURAL JUSTICE

The word exception in the context of natural justice is really a misnomer,
because in these exclusionary cases the rule of audi alteram partem is held
inapplicable not by way ut an ¢ \uptmn to ‘fair play in action’, but because
nathing 3

1 |

- oo bainfersed by not dfforeinyg an oppertunity to present or
meet a case.’> Such situations where nothing unfair can be inferred by not
affording fair hearing must be few and exceptional in every civilized society.
Principles of natural justice are ultimately weighed in the balance of fairness

69. Jupicial REVIEW OF ADMINISTRATIVE AcTioN. (3rd Edn.), p 171

70, (1939) 1 8CC 764

T1. See Bari Doab Bank v. UOI, (1997) 6 SCC 417. Government passed the order of
moritorium  under Banking Regulations Act, 1949 on the pctitioner-Bank—held,
petitioners  are not entitled to  pre-decisional hearing  before passing order as

post-decisional hearing at the stage of filing objections to the draft scheme would be
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and hence the courts have been circumspect in extending these principles
to situations where it would cause more injustice rather than justice.??
For example, a party would forfeit its right to hearing if undue advantage
obtained is protracting the proceedings somehow and nullifying the ob-
jectives.™ Thus, where a teacher of the Navodaya Vidalaya was dismissed
on gross moral turpitude without giving exhaustive hearing per CCA rules,
the Court held the termination valid on the ground that faimess cannot be
made counterproductive.”

Application of the principles of natural justice can be excluded either
expressly or by necessary implication, subject to the provisions of Arts. 14
and 21 of the Constitution. Therefore, where the Ordinance provided for
hearing before taking over non-government schools but the Act following
the Ordinance deliberately omitted it, the Supreme Court held that by im-
plication the Legislature excluded the rule of hearing.”® Therefore, if the
statute, expressly or by necessary implication, precludes the rules of natural
justice 1t will not suffer invalidation on the ground of arbitrariness. Other
exclusionary situations may include:

(1) Exclusion in emergency

In such exceptional cases of emergency where prompt action, preventive
or remedial, is needed, the requirement of notice and hearing may be obvi-
ated. Therefore, if the right to be heard will paralyse the process, law will
exclude it. It has been said that no army can be commanded by a debating
society, but it is also true that the House of Commons did debate, during
the days of debacle and disaster, agony and crisis of the Second World War,
the life and death aspect of the Supreme Commaund by the then British Prime
Minister to the distress of all friends and to the delight of all foes. Hence,
if to condemn unheard is wrong, it is wrong except where it is overborne
by dire social necessity.”” Therefore, in situations where a dangerous building
is to be demolished,” or a company has to be wound up to save depositors,”
or there is imminent danger to peace,® or a trade dangerous to society is to
be prohibited ! dire social necessity requires exclusion of the elabarate pro-
cess of fair hearing. In the same manner where power theft was detected by

73. Karnataka Public Service Commission v. B.M. Vijay Shanker, (1992) 2 SCC 206.

74. Ram Krishen Verma v. State of U.P., (1992) 2 SCC 620.

75. Avinash Nagra v. Navodaya Vidyalaya Samiti, (1997) 2 SCC 534,

76. Rash Lall Yadav (Dr) v. State of Bihar, (1994) 5 SCC 267.

77. Extract from judgment of Krishna Iyer, 1., in Mohinder Singh Giil v. Chief Election
Commr., (1978) 1 SCC 405, 432: AIR 1978 SC 851. See also Liversidge v. Anderson,
1942 AC 206.

78. Nathubhai v. Municipal Corpn., AIR 1959 Bom 332.

79. Joseph v. Reserve Bank of India, AIR 1962 SC 1371,

80. Babulal Parate v. State of Maharashtra, AIR 1961 SC 884,

81. Cooverjee v. Excise Commr., 1954 SCR 8§73.
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officials, immediate disconnection of supply is not violative of the principles
of natural justuce.®*

Even in a situation of emergency where precious rights of people are
involved, post-decisional hearing has relevance to administrative and judicial
gentlemanliness. ®3

However, the administrative determination of an emergency situation

calling for the exclusion of rules of natural justice is not final. Courts may
review the determination of such a situation. In Swadeshi Cotton siis v.
Union of India®* the court held that the word “lnisedicie”™ in Section 18-AA
of the Industries (Development and Regulation) Act cannot stand in the way
of the apphcation of the rules of natural justice.

Under Section 18-A ol the Industries (Development and Regulation)
Act. the Central Government can take over an industry after investigation,
but under Section 18-AA(1) the government can take over without any notice
and hearing on the ground that production has been or is likely to be affected
and hence immediate action is necessary. The question was whether Section
18-AA(1) excludes the principles of natural justice. The government took
the plea that sinee Section 18-AA(1) relates to emergent situations, therefore,
the princizties of natural justice are excluded. Furthermore, it was also argued
that since Sectiun 18-A provides for hearing and Section 18-AA(1) does not
so provide, consequently Parliament has excluded hearing therein. Rejecting
these arguments the court held that even in emergent situations the competing
claims of “hurry and hearing” are to be reconciled, no matter the application
of the audi alteram pariem tule at the pre-decisional stage may be ‘a short
measure of fair hearing adjusted, attuned and tailored to tln_ exigency of the
situation”.33

Natwral justice is pragmatically flexible and is amenable to capsulation
under compulsive pressure of circumstances.®0 1t is in this context that the
Supreme Court observed: ““Natural Justice must be confined within its proper
hmits and must not be J]]L)\\u[ to run wild. The concept of nawral justice

iz aeanenifosant therowahhead® on whigh this nation: gallaps forweaed ey
82, Hvderabad Vanaspathi Lad v AP Stare Electricity Board, (1998) 4 SCC 470
83 Maneka Gandlu v, Univn of n'.':..m (1973) 1 SCC 243: AIR 1978 SC 397. See also
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swift astuon is necessary to avert disaster, minimal natural justice 15 not excluded.
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its proclaimed and destined goal of justice, social, economic and political.
This thoroughbred must not be allowed to run into a wild unruly horse,
careering off where it lists, unsaddling its rider and bursting into a field
where the sign ‘no pasaran’ is put up.”’87

.
=

(2) Exclusion in cases of confidentiality

In Malak Singit v. State of Punjab®® the Supreme Court held that the
maintenance of surveillance register by the police is a confidential document.
Neither the person whose name is entered in the register nor any other mem-
ber of the public can have access to it. Furthermore, the Court observed that
the observance of the principles of natural justice in such a situation may
. defeat the very purpose of surveillance and there is every possibility of the
ends of justice being defealed instead of being served. The same principle
was followed in S.P. Gupta v. Union of India®® where the Supreme Court
held that no opportunity of being heard can be given to an Additional Judge
of a High Court before his name is dropped from being confirmed. It may
be pointed out that in a country like India surveillance may provide a very
serious constraint on the liberty of the people, therefote, the maintenance of
the surveillance register cannot be so utterly administrative and non-judicial
that it is difficult to conceive the application of the rules of natural justice.
(3) Exclusion in case of purely administrative atters

A student of the university was removed from the rolls for unsatisfactory
academic performance without being given any pre-decisional hearing. The
Supreme Court in Jawaharlal Nehru University v. B.S. Narwal®® held that
the very nature of academic adjudication appears to negative any right of
an opportunity to be heard. Therefore if the competent academic authorities
examine and assess the work ol a student over a period of time and declare
his work unsatisfactory, the rules of natural justice may be excluded. In the
same manner in Karnataka Public Service Commission v. B.M. Vijay Shan-
ker®! when the Commission cancelled the éxamination of the candidate
because, in violation of rules, the candidate wrote his roll number on every
page of the answer-sheet, the Supreme Court held that the principles of
natural justice were not attracted, the Court observed that the rule of hearing
be strictly construed in academic discipline and if this was ignored it would
not only be against the public interest but would also erode the social sense
of fairness. However, this exclusion would not apply in case of disciplinary

87. Saiyavir Singh v. Union of India, (1985) 4 SCC 252, 263: AIR 1986 SC 555.
88. (1981) "1 SCC 420: AIR 1981 SC 760. Generally the Court is inclined against
. confidentiality and would prefer open government. Sce Judges' case (S.P. Gupm V.
Union of India, 1981 Supp SCC 87: AIR 1982 SC 149).
89. 1981 Supp SCC &7.
90. (1980) 4 SCC 480: AIR 1980 SC 1666.
91. (1992) 2 SCC 206.
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nmutters or where the academic body performs non-academic functions.
Granting sanction of prosecution is a purely administrative function, there-
fore, principles of natural justice are not atracted.®? In the same manner
cancellation of a bid for failure to execute lease deed and to deposit security
amount, held. would not auract principles of natural justice %3

() Exclusion based on impracticability

In R Radhakrishnan v. Osmania University?3, where the entire MBA
entrance examinatnon was cancelled by the university becar of mass co-
pying, the court held that notice and hearing to all candidates 15 not possible
in such @ sitwation, which had assumed national proportions. Thus the court
sanctified the exciusion of the rules of natural justice on the ground of ad-
ministrative impracticability. Moving in the same directions the Apex Court
once again in Unien of India v. Q. Chakradhar, held that cancellation of
panel, select, reserve, waiting, merit or rank lio . individual hearing to can-
didate is not necessary where the mischiel in conducting selection was so
widespread and all-pervasive, affecting the result, that it was difficult o
identify the persons unlawfully benefited or unlawtully deprived of selection.
Thus even the consequeni termination of serviee does not attract principles
of natural justice. Anyone who analyses judicial behaviour in this area may
be tempted 1o conclude that “*fairness™ and “admimstrative convenience’
huve been tuken by the court as discrete values and this underlines not only
the basic fallucy 1n judicial behaviour, but also exposes the administration's
indolence and inertia. It may be recalled that when Japanese bombs cascaded
upon Pearl Harbour on December 7, 1941, plunging the United States into
a global struggle for existence during World War 11, orders were passed for
the relocauon of thousunds of persons of Japanese ancestty on the West
Coast in relocation camps, Justice Stone, in his powerful dissent, was not
prepared o accept that the inconvenience and administrative difficully of
holding individual Toyalty hearings tor the 1,12.000 persons involved could
justity the governmental action.”¢ The Supreme Court expressed the same
sentiment when in W.B. Electricity Regwlatory Conumission v, CESC Lid. 7",
it opined that when a statute conters a right which is in conformity with the
principles of natural justice, the same cannot be negativated by a Court on
an imaginary ground that there s a likelihood of an unmanageable hearing
betore the authority or practical inconvenience. In this case the W.B. Electricity

02 Nugdroof Poltde v Devpat Clane ffeors, (1995) 6 SCC 223

Y3 State of Karnataka v, Saveen Kwmar Shetry, (2002) 3 SCC 426

Y4 AIR 1974 AP 253, See also Bilar School Education Board v §.C. Sinha, (1970) 1| SCC
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Regulatory Commission had contended that though Act requires consumers’
hearing before fixing tariff, yet giving hearing to 17 lakh electricity con-
sumers would be a practical impossibility and inconvenience. Rejecting the
contention, the Court observed that the Act does not give individual rights
to every consumer and the same is regulated by Regulations, therefore, the
question of indiscriminate hearing does not arise.

(5) Exclusion in cases of interim preventive action

If the action of the administrative authority is a suspension order in the
nature of a preventive action and not a final order, the application of the
principles of natural justice may be excluded. In Abhay Kwmar v. K. Srini-
vasan', the institution passed an order debarring the student from entering
the premises of the institution and attending classes till the pendency of a
criminal case against him for stabbing a co-student. This order was chal-
lenged on the ground of denial of natural justice. The Delhi High Court
rejecting the contention held that such an order could be compared with an
order of suspension pending enquiry which is preventive in nature in order
lo maintain campus peace and hence the principles of natural justice shall
not apply. Therefore, natural justice may be excluded if its effect would be
to stultify the action sought to be taken or would defeat and paralyse the
administration of law. The Supreme Court in Maneka Gandhi v. Union of
India® observed: “*Where an obligation to give notice and opportunity to be
heard would obstruct the taking of prompt action, especially action of a
preventive or remedial nature, right of prior notice and opportunity to be
heard may be excluded by implication.”’

(6) Exclusion in cases of legislative action

Legislative action, plenary or subordinate, is not subject to the rules of
natural justice because these rules lay down a policy without reference to a
particular individual. On the same logic principles of natural justice can also
be excluded by a provision of the Constitution also. The Constitution of
India excludes the principles of natural justice in Articles 22, 31(A), (B), (C)
and 311(2) as a matter of policy. Nevertheless if the legislative exclusion is
arbitrary, unreasonable and unfair courts may quash such a provision under
Articles 14 and 21 of the Constitution. In Laxmi Khandsari v. State of U.P.?
the Supreme Court held that the notification of the Uttar Pradesh Government
Sugarcane (Control) Order, 1966 directing that no power-crusher of a khand-
sari unit in a reserved area of a sugar mill will work during the period
October 9 to December 1, 1980 is legislative in character and hence the

I. AIR 1981 Del 381. See also M P, Jain: Administrative Law, XV1I ASIL (1931], pp
451-82

2. (1978) 1 SCC 248
3. (1981) 2 SCC 600. AIR 1931 SC 873,



X6 Administrative Adjudicarion: Rules of Nawral Justice | Cliap.

prnciples of natural justice are not wwacted. In this conteat the court men
toned the wnalogy of price fixing.* This oider bad been challenged on the
vround that the petitioners” valuable rights vwere infringed upon without any
notice wnd hearing. In the same manner the Court held in SR Volira v.
fchan Export House®, that Secuons 21 and 37 of the Delni Rent Control
Act dealing with the termination of limited tenancies do not violate the prin-
ciples of natural justice. The Court observed that if a limited tenancy has
been validly created then at the expiry of the period a warrant of possession
can be ssued without any notice or hearing to the tenant. In Panipar Weoollen
and General Mills Co. Lid. v, Union of India® the court further held thut
where a decision is left to the Legislature itsell under the Act, the question
ol alfording an opportunity of hewring to affecied persons before taking the
decision does not arise. In this case the Legislature had itself fixed the criteria
and on the basis of that criteria it had also identified persons and undertakings
to which the law applied. Therefore, it was natural to suppose that the legis-
Liture 15 not expested to give a notice and afford a hearing while laying
down a general rule. The same trend in judiciul thinking is visible in Union
of India v. Cynamid” when the Supreme Court held that no principles of
natural justice had been violated when the government issued a notification
fixing the prices of certain drugs. The Court reasoned that since the notifi-
cation tlowed from a legslative act and not an administrative one so the
tples of natural justuce would not apply. LNAL Institute of Economic
Developmient and Social Change v. 5.0.. Bilhar®. is a high benchmark: in this
dizeciion, In this case the Bihar Legislative Assembly passed a statute for
tuking vver a private Institwe named after its former Chiel” Minister.s The
Act also provided for the termination of services of its employees. In pur-
suunce of these provisions the government ternunated the services ol the
employvees of the Institute. Justifying the action, the court held that where
there is a legislative direction for termination of services of employees of
the institute which is taken over by the government, compliance with the
principles of natural justice may not be read into such a direction and, if
terminations are effected without giving employees concerned an opportunity
ol being heard, no exception can be taken of the same. The same principle
was followed by the court in Charan Lal Salue v. Union of India® (Bhopal
(ras Disaster case) where the constitutionality of the Bhopal Gas Leak Dis-
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aster (Processing of Claims) Act, 1985 was involved. The Supreme Court
held: “‘For legislation by Parliament no principle of natural justice is at-
tracted, provided such legislation is within the competence of the
legislature.”” The same principle applies in case of subordinate legislation.
Hence for fixing tax, fee and charges, principles of natural justice are not
attracted. However, in case of modification representation made must be
considered.!V Similarly, where seniority rules were relaxed with retrospective
effect for reserved category candidates, the court held that no hearing was
necessary to those who were adversely affected as it was a rule-making
function.! To sum up, in o0 of legislative act of legislature, no question
of application of rule of natural justice arises, however, in case of subordinate
legislation, legislature may provide for observance of the principles of natural
justice and in that case its violation would vitiate administrative legislative
action. This Legal aspect was exemplitied by the Apex Court in State of
Punjab v. Tehal Singh'*. In this case the Punjab Panchayati Raj Act did not
provide for any opportunity of notice and hearing to the residents before
any area falling under a particular Gram Sabha is excluded and included in
another Gram Sabha. The Court held that residents of that area which has
been excluded and included in a different Gram Sabha cannot make a com-
plaint regarding denial of the rules of natural justice. Thus where the
legislature in its wisdom has not chosen to provide for any opportunity for
observance of principles of natural justice, its observance cannot be insisted
upon. It need not be overemphasised that this trend increases the possibilities
of legislative arbitrariness. Therefore, there seems to be no reason to exempt
legislative actions from natural justice in areas where law is based on ad-
judicative facts.

The principles of natural justice have been given a constitutional status
in the USA by the 5th and l4th Amendments. These amendments provide
that no person shall be deprived of **life, liberty or property without the due
process of law™". This constitutional- guarantee has been consistently inter-
preted as meaning generally that the rights of a citizen shall not be interfered
with unless he has been given a hearing in an objective manner. The recent
approach of courts is that hearing under the ‘‘due process'’ clause must be
given whenever a decision is based on “adjudicative facts™, i.e., facts which
pertiain Lo the parties, their business and activities. Hearing may be avoided
only where emergency action is necessary.

10, Visakhapaotam Port Trast v Ramt Bahadur Thakur, (1997) 4 SCC 582
11 ML Venkateswarlu v. Gove, of A P., (1996) 5 SCC 167.
12. (2002) 2 SCC 7. See also Leuni Narian & Sons v. State of Haryana, (2001) 10 SCC
370. Court held that in case of issuing a notification to amend the schedule (o the Act,
- principles of natural justice are not attracted.
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e

In England the history of the application of the principles of natural
justice up to the mid-1960s reveals two opposite viewpoins. According to
SiE point of view, in the absence of any statutory requirement of hearing,
a4 heanmg will be implied by courts whenever any decision affects the rights
of subjects. This aspect is clearly reflected in Cooper v. Wandsworth Board
af Works'3, In this case the Metropolis Management Act, 1835 provided that
a person who tntended to build a house should give seven days’ notice 1o
the District Board, Tailing which the Board could demolish the house. Cooper
built the house withoul giving the required notice and consequently his house
was demaolished without giving him a hearing. The Court held that Cooper
could maintain an action for trespass because no valid decision could be
reached in breach of the principles of natural justice. This principle of ap-
piving the rules of natural justice by implication has been followed in
a multitude of cases dealing with (i} interference with property rights,!4
(i) deprivation of membership of professional or other non-statutory
budies, ' (iif) dismissal from office,'® (iv) imposition of penalties,'? and
(v} deprivation of advantages.*® The other viewpoint was based on a restric-
tive auitude tewards certiorari and prohibitien which were genar. 'y used 10
compel the observance of principles of natural justice in situations where
there was no express statutory requirement for hearing. The holders of this
view advocated “freedom of action” for the adminisiration. Therefore, in
Franklin v. Minister of Town and Country Planning'? when the louse of
Lords had to consider whether the minister was subject 1o the rules of natural
justice in designating the site of 2 new township it decided that the minister
was acting executively and not judicially, hence not subject to the rules of
nateral justice, Following the same line of reasoning the Privy Council held
in Nekhuda Al v, Jayarame™ that in the absence ol any express statutory
requirement for hearing, the rules of natural justice are nat attracted even
when the power 1o cancel a licence is coupled with the fact that ‘reasonable
erounds’ must exist for the exercise of power.

Fortunately, in 1963, Cooper's formulation was reasserted in Ridge v.
Haldwin®!. The appellant in this case was the Chief Constable of Brighton,
England who had been dismissed from service by the area Watch Commitiee
in exercise of its powers under the Municipal Corporation Act, 1882, on the
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ground of negligence in the discharge of duties. The Act did not require any
hearing before dismissal. A declaratory judgment was sought on the ground
of violation of the rules of natural justice. The declaration was refused both
by the court of first instance and the Court of Appeal on the strength of
Nakhuda Ali’s holding. However, by a majority of four to one, the House
of Lords decided that there is no point in labelling functions as quasi-judicial
and administrative because even the administrative or executive functions
are subject to the rules of natural justice. Ridge case brought new liberality
in approach to the question of the application of the rules of natural justice
and judicial review. Formerly the presumption had been that there was no
obligation to give a hearing unless the statute expressly provided for it; now
the presumption is that there is always such an obligation unless the statute
clearly excludes it, notwithstanding the vesting of a power in subjective
terms.2? Nevertheless, it does not mean that the rules of natural justice shall
be applied in every administrative action to the same extent. In situations
where policy considerations are paramount the requirement of natural justice
would be minimal and at times they would probably vanish altogether.

(7) Where no right of the person is infringed

Where no right has been conferred on a person by any statute nor any
such right arises from common law the principles of natural justice are not
applicable. This can be illustrated by the decision of the Supreme Court in
J.R. Vohra v. Indian Export House (P) Ltd?. The Delhi Rent Control Act
makes provisions for the creation of limited tenancies. Sections 21 and 37
of the Act provide for the termination of limited tenancies. /The combined
effect of these sections is that after the expiry of the term a limited tenancy
can be terminated and warrant of possession can be issued by the authority
1o the landlord without any notice of hearing to the tenant. Upholding the
validity of warrant of possession without complying with the principles of
natural justice, the Supreme Court held that after the expiry of the period
of any limited tenancy, a person has no right to stay in possession and hence
no right of his is prejudicially affected which may warrant the application
of the principles of natural justice. In the same manner the Court in Andhira
Steel Corporation v. Andhra Pradesh State Electricity Board* held that a
concession can be withdrawn at any time without affording any opportunity
of hearing to affected persons except when the law requires otherwise or the
authority is bound by promissory estoppel. In this case the Electricity Board
had withdrawn the concession in electricity rate without any notice and hear-
ing to the appellant. Therefore, where an order of extension was cancelled
before it became operational®® or the order of stepping up salary was with-
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2. Neutheim: The Privy Council, Natural Justice and Certiorari, (1967) 2 Fed L Rev 213
3.(1985) 1 SCC 712: AIR 1985 SC 475
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drawn before the person was actually paid=® or the services of the probationer
terminated without charge=” the principles of natural justice are not attracted.

(8) Exclusion in case of Statutory Exception or Necessity

Disqualification on the ground of bias against a person will not be ap-
plicable if he 18 the only person competent or authorized to decide that matter
or take that action. If this exception 15 not allowed there would be no other
means [or deciding that matter and the whole administration would come to
a grinding halt. But the necessity must be genuine and real. Therefore, the
doctrine of necessity cannot be inveked where the members of the Textbook
Selection Committee were themselves the authors of books because the con-
stitution of the selection committee could have been changed very easily by
the government.”?

Charan Lal Sahu v. Union of Iidia® (Bhopal Gas Disaster case) is a
classical example of the application of this exception. In this case the con-
stitutional validity of the Bhopal Gas Disaster (Processing of Claims) Act,
19585, which had authorized the Central Government o represent all the
victims in matters of compensation award, had been challenged on the
eround that because the Central Government owned 22 per cent share in the
Union Carbide Company and as such it was a joint tortfeasor and thus there
was a conflict between the interests of the government and the victims. Ne-
cativating the contention the court observed that even if the argument was
correct the doctrine of necessity would be applicable to the situation because
if the government did not represent the whole class of gas victims no other
sovereign body could so represent and thus the principles of natural justice
were not attracted.

In the same manner in Sub. Conmission of Judicial Accountability v.
Union of India®®, the Supreme Court did not allow the contention of mala
fide against the Speaker of the T.ok Sabha on the ground of his affiliation
to the Congress Party because under the Judges Enquiry Act, 1968 only the
Speaker has the statutory authority to take all actions (see Doctrine of necessity).

It was on the basis of this principle alone that Judges of the Court of
Appeal were held competent to decide the question whether they were subject
to payment of tax because they were bound to act ex necessitate.>!

26, Caleutta Municipal Corpn. v. $.8. Mukerjee, (1997) 11 SCC 463.
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(9) Exclusion in case of contractual arrangement

In State of Gujarat v. M.P. Shah Charitable Trust*, the Supreme Court
held the principles of natural justice are not attracted in case of termination
of an arrangement in any contractual field. Termination of an arrange-
ment/agreement is neither a quasi-judical nor an administrative act so that
the duty to act judicially is not attracted.

(10) Exclusion in case of government policy decision

In BALCO Employees’ Union v. Union of India®, the Apex Court was
of the view that in taking of a policy decision in economic matters at lenath,
the principles of natural justice have no role to play. In this case employees
had challenged the government’s policy decision regarding disinvestment in
Public Sector Undertakings. The Court held that even though workers may
have interest in the decision, but unless the policy decision to disinvest is
capricious, arbitrary, illegal or uninformed. and is not contrary to law, the
decision cannot be challenged on the grounds of violation of the principles
of natural justice. Therefore. if in exercise of executive powers the govern-
ment takes any policy decision, principles of natural justice can be excluded
because it will be impossible and impracticable to give formal hearing to all
those who may be affected whenever a policy decision 1s taken and at times
it will be against public interest to do so.

(11) *Useless formality’ theory

‘Useless formality’ theory is yet another exception to the application of
the principles of natural justice. Where on the admitted or undisputed facts
only one conclusion is possible and under the law only one penalty is per-
missible, the Court may not insist on the observance of the principles of
natural justice because it would be futile to order its observance.?* Therefore.
where the result would not be different, and it is demonstrable beyond doubt,
order of compliance with the principles of natural justice will not be justi-
fied.3® The Supreme Court applied this theory in Dharmarathmakara Rai
Bahadur Arcot Ramaswamy Mudaliar Educational Institution v. Education
Appellate Tribunal®®, In this case a lecturer who had been granted leave for
doing M. Phil, in violation of leave condition, had joined Ph.D. Course. She
was given notice and after considering her reply, wherein she had admitted
joining Ph.D. Course, her service were terminated. She challenged the ter-
mination order before the Education Tribunal on the ground that the

. (1994) 3 SCC 552
(2002) 2 SCC 333.
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provisions of the Karnataka Private Educational Institutions (Discipline and
Control) Act, 1975 which under Sections 6-8 had provided for a statutory
enquiry hefore termination of service of any teacher were not complied with.
The Tribunal and subsequently the High Court in appeal held termination
invalid for failure to comply with the statutory requirement of the Act. How-
ever, allowing the appeal, the Supreme Court held that opportunity to show
cause was not necessary where facts are undisputed and the affected person
could not put forth any valid defence even when opportunity was given by
the Court. The Court observed that giving opportunity of hearing is a check
and balance concept that no one’s rights be taken away without hearing
where the statute so requires, but this is not necessary when one admits
one's violations. Thus in cases where grant of opportunity in terms of the
principles of natural justice does not improve the situation, *‘uscless formali-
ty'" theory is pressed into service.??

However ‘useless formality” theory has still not been able to firmly
esiablish itse!l in administrative law because there exists a strong opinion
which suggests that this theory is wrong as a Court cannot prejudge any

issue, s

(E) EFFECT OF BREACIH OF THE RULES OF NATURAL JUSTICE:
ACTION VOID OR VIODABLE

Courts are unammous that a decision rendered in violation of the rule
against bias is merely voidable and not void. The aggrieved party may thus
waive his right to avoid the decision; as where timely objection is not made
even though there is full knowledze of the bias and the right to object to
i

However, there is fundamental disagreement amongst courts and jurists
as to the effect of a breach of the rule of fair hearing on any decision.
Professor H.W.R. Wade is of the view that breaches of the rules of natural
justice must have the effect of producing void decisions.*® But D.M. Gordon
argues that procedural breaches can never render a decision void as juris-
dictional error. At first Professor de Smith appeared to have agreed with
him, but later on he changed his stance.*! Courts’ decisions are also available
on both sides.** A full-scale examination of the problem came in Ridge v.

37. Canara Bonk v. Debasis Das, (2003) 4 SCC 557.

38. See Indian Drugs and Pharmaceuticals Lid. v, Punjab Drug Manufacturers Association,
(1999) 6 SCC 247.

39. Metropolitan Properties Co. (F.G.C.j L1d. v, Lannou, (1968) 3 All ER 304.

40. Wade: ApvisistraTive Law, (1967), p. 188, Unlawful Administrative Action: Void or
Voidable?, (1967) 83 LQR 499. See also Akchurst: Void or Voidable 7— Natural Justice
and Unnatwral Mecnings, (1968) 31 Mod L Rev 2,

A1 De Smith: JusiCian Ravinw oF ADMINISTRATIVE ACTION, (1959), p. 294, He changed his
stance in 1968 Edition, p. 222.

42, See R. v. North ex p. Qakey, (1927) 1 KB 491; White v. Kuzyel, 1951 AC 585.

-
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Baldwin** The House of Lords was divided. Lord Reid and Lord Hodson
considered the decision of the Watch Committee which terminated the ser-
vices of the constable as void because the rule of fair hearing had been
violated.** But Lord Evershed and Lord Devlin considered 1t merely void-
ableS Later a decision confirms this uncertainty.*® The Privy Council in
Duravappal . Fernando*? was of the view that denial of natural justice
makes a decision voidable and not void. It is rather unfortunate that the law
on this point of practical significance is in a state of utter confusion.

In India the Supreme Court in Nawabkhan v. State of Gujarar® cate-
corically held that an order which infringes a fundamental freedom passed
in violation of the audi alteram parten rule is a nullity.*® The appellant in
this case had been prosecuted and convicted for disobeying an externment
order which was later held invalid for want of hearing. The Apex Court
emphasised that an externment order passed in violation of the rules of natu-
ral justice is of no effect and its violation is no offence because such a
determination 1s a jurisdictional error going to the very roots of a determi-
nation. c

However, the decision of the Supreme Court in Maneka Gandhi v. Union
of India®® created doubts about the efficacy of this proposition. In this case
the passpaort authority had impounded the passport of the appellant without
giving any notice and hearing. The court however concluded that the im-
pounding of the passport attracts rules of natural justice and their violation
is a fatal flaw which could make the order void. But, taking note of the
assurance of the government that the appellant would be provided with a
post-decisional hearing, declined to interfere with the impoundment order.
The effect of this decision is that an order passed in violation of the rules
of natural justice is not void or non est and hence can be vahidated by a
post-decisional hearing. The same was the conclusion of the Supreme Court
in Swadeshi Cotton Mills v. Union of India®!. In this case the Government
of India in exercise of its powers under Section 18-AA(1)(a) of the Industries
Development and Regulation Act passed the order for the taking over of the
management of the company by the National Textile Corporation. This order

43. 1964 AC 40.

44. Id., p. 80.

45. Id., p. 86. Lord Morris can be counted on both sides

46. Leary v. National Union of Vehicle Builders, (1970) 2 All ER 713. There is a dicta
that a decision in violation of natural justice is void. R. v. Aston University Senare: ex
p. Roffey, (1969) 2 WLR 1418. Decision in violation of natural justice was held voidable.

47. 1967 AC 337,

48. (1974) 2 SCC 121: AIR 1974 SC 1471.

49, Id., p. 133,

50. (1978) 1 SCC 248: AIR 1978 SC 597.

51. (1981) 1 SCC 6G64: AIR 1981 SC 818,




234 Administrative Adjudication: Rules of Natural Justice  [Chap.

had been passed without compliance with the principles of natural justice.
The court speaking through Sarkaria and Desai, JJ., though held that a quasi-
judicial or administrative decision rendered in violation of the audi alteram
partem rule, whenever it can be read as an implied requirement of the law,
is null and void, yet it refrained from striking down the impugned order on
the assurance of the Solicitor-General that a post-decisional hearing would
be given. The operational principle laid down by the court is that an order
passed in violation of the rules of natural justice is not such a nullity, non
est and stillborn which cannot be revived by a post-decisional hearing. It is
certainly contrary to the holding of the court in Nawabkhan.

Once again the Supreme Court in Tea Trading Corporation v. Pashok
Tea Co.*, was called upon to pronounce on the effect of breach of the rules
of natural justice. In this case in pursuance of two orders passed by the
Central Government under clause (a) of sub-section (1) of Section 16-E of
the Tea Act, 1953, the Tea Trading Corporation of India took over the man-
agement of the two estates owned by the Pashok Tea Company. The orders
were challenged before the Calcutta High Court in two writ petitions which
were allowed. Appeal to the Division Bench also failed. Hence the appeal
before the Supreme Court. It may be noted that clause (a) of sub-section (1)
of Section 16-E of the Tea Act, 1953 is basically the same as Section 18-AA
of the Industries Development and Regulation Act which had been found to
contain rules of natural justice by necessary implication in Swadeshi Cotton
Mills' case™(supra). The orders in the instant case had been passed without
giving any hearing. On the strength of the observation of the Supreme Court
it was contended by the government that even if it be held that the impugned
orders could be passed only after the company had been given a fair oppor-
tunity to be heard, the attributes of a nullity attaching to the two orders make
them only voidable and not non esr and that their *'voidability™ would also
vanish if the opportunity is given ex post facto. This contention was seriously
challenged on the ground that if a pre-decisional hearing is required to be
given either expressly or by necessary implication as part of the rule of
natural justice, failure to give it would make the order non est or stillborn
which cannot be revived by any post-decisional hearing.®* It is only where
pre-decisional hearing cannot be read into the statute because of the necessity

52 (1981) 4 SCC 113

53. Bhagwati, J. while writing a foreword to Justice K.N. Goyal's ADMINISTRATIVE LAW (in
Hindi) (1981) also mentioned that *'it is clear law that if prior hearing is required to
be given as a part of the rule of natural justice. failure to give it would indubitably
invalidate the exercise of the power and it cannot be saved by post-decisional hearing
It is only where the necessity for prior hearing cannot be read into the statute because
to do so would be 1o defeat the object and purpose of the exercise of the power, that
post-decisional hearing is required to be given and if that is not done, the exercise of
the power would be vitiated''.
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of an emergent action, that the post-decisional hearing is required to be given.
Thus, in view of the doubts expressed on the majority view in Swadeshi
Corton Mills (supra), Koshal, 1. thought that this impoertant question of law
may be properly determined by a larger Bench.

However, a decision of the Supreme Court in A.R. Antlav v. R.S.
Navak™, favoured the proposition that any action in violation of the prin-
ciples of natural justice is a nullity. One of the questions for the consideration
of the Supreme Court was ‘whether the Supreme Court’s direction dated
Iebruary 16, 1984 given swo motu directing the withdrawal of a criminal
case against A.R. Antulay, a former Chief Minister of the State of Maha-
rashtra, from a special judge and its transfer thereof to the High Court without
affording an opportunity to him was void and hence liable to be set aside?’,
Answering the question in the affirmative the court held that an action in
violation of natural justice is a nullity and the trial *‘coram non judice™".

Following the same line of reasoning the Supreme Court in R.B. Shree
Ram Durga Prasad v. Settlement Commissioner™ held that the decision of
the Settlement Commission of denying the composite assessment without
hearing renders the action as completely void and of no value.

Nevertheless, it may be pointed out that whenever an order is struck
down as invalid, being violative of principles of natural justice, there is no
final decision of the case and, therefore, proceedings are left open. All that
in done is that the order assailed by virtue of its inherent defect is vacated
but the proceedings are not terminated.’¢ The administrative authority may
start the proceedings de novo.

Those who suggest that a decision in breach of the audi alteram pariem
rule is merely voidable simply try to emphasise the fluctuating contents of
the rule and the administrative inconvenience which would be caused if the
_decision is considered as void. It may be pointed out that the courts should
nol worry about administrative inconvenience because the administration can
well look after its own convenience. Furthermore, in situations of denial of
fair hearing at the pre-decisional stage, a post-decisional hearing cannot serve
any purpose because in all probability it will be nothing more than a shallow
public relations exercise. If the rules of natural justice are sacrificed for the
sake of administrative convenience it would be like throwing the baby with
the bathwater.

54 (1988) 2 SCC 602,

35. (1989) 1 SCC 628, See also KNavi 8. Naik v. Union of India. 1994 Supp (2) SCC 41,
Supreme Cowrt hield that order passed in violation of the principles of natural justice is
ultra vires and hence suffers from jurisdictional error.

36. CST v. Subhash & Co., (2003) 3 SCC 454.
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POINTS FOR DISCUSSION

. Principles of natural justice are not precise rules of unchaining contents; their scope

will vary according to the context. Even where the rules of natural justice are prima
facic applicable, they may be partly or wholly excluded by clear statutory language
or necessary implication. Therefore, the whole concept of natural justice has acquired
a kaleidoscopic unpredictability. Against this backdrop the suitability and efficacy
of the principles of natural justice in providing a2 minimum standard Administrative
Procedure Code may be discussed. Is it a good substitute for a codified Adminis-
trative Procedure Code?

. The rule against bias has two main aspects: Firstly, that an administralor exercising

adjudicatory powers must not have any direct personal or proprietary interest in the
outcome of the proceedings. Secondly, there must be a ‘real likelihood' of bias. The
first rule is very strict but the second is uncertain and vague. How should the test
of disqualification for likelihood of bias be formulated? Students may discuss the
following formulations:

() ‘Real likelihood' of bias means ‘a reasonable suspicion’ of bias.

(17) *Real likelihood' of bias means ‘actual bias'.
Legal representation and cross-examination is not essential to fair hearing and natural
justice does not require that reasons for decisions should be given. [Pett v. Greyhound
Racing Association (No. 2), (1970) 1 QB 46 and R. v. Gaming Board of Great
Britain ex parte Bernaim, (1970) 2 QB 471.) Students may discuss these formulations
with special reference to the constitutional requirements of Articles 19 and 21. Stu-
dents may also attempt to identify the legal basis in the absence of legislative silence
on the grounds of which legal representation, cross-examination and reasoned deci-
sions may be made a mandatory procedural requirement for administrative agencies
exercising adjudicatory powers.

One of the fundamental principles of administrative law is that the violation of the
principles of natural justice vitiates an administrative action which may be quashed
by a court of law. Against the background of this formulation, students may discuss
whether an administrative action in violation of the principles of natural justice is
void or voidable. The discussion must include elaboration and reconciliation of the
principles of law laid down in Nawabkhan Abbaskhan v. State of Gujarat, (1974)
2 SCC 121, Maneka Gandhi v. Union of India, (1978) 1 SCC 248 and other recent
decisions.

- In situations where due to some emergent nature of the action pre-decisional hearing

cannot be provided, no matter if it is attracted in that situation. ex post facto or
post-decisional hearing may be required. The whole concept of post-decisional hear-
ing may be discussed with special reference to India.

The word ‘exception’ in the context of natural justice is a misnomer, because in
certain situations the principles of natural justice are inapplicable not by way of an

.cxception but because nothing unfair can be inferred by not applying these principles.

In this context students may be asked to identify areas in which the application of
the rules of natural justice may be excluded. Can the exclusionary rules be challenged
on the ground of unrcasonableness in a court of law?
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Judicial Review of Administrative Action:
Principles

The system of judicial review of administrative action has been inherited
from Britain. It is on this foundation that the Indian courts have built the
superstructure of control mechanism. The whole law of judicial review of
administrative action has been developed by judges on case-to-case basis,
Consequently, a thicket of technicality and inconsistency surrounds it.

However, present trend of judicial decisions to widen the scope of judi-
cial review o! administrative actions and o restrict the immunity from
judicial review to class of cases which relate to deployment of troops and
entering into international treaties, etc.!

(A) JURISDICTION OF THE SUPREME COURT
(1) Under Articles 32 and 136
India has a hierarchical judicial system in which Supreme Court of India
is the Apex Court. It is the final interpreter of law and the ultimate court
ol appeal in all ¢ivil, eriminal and constitutional matters. It is also the final
protector of people’s Fundamental Rights.

Judicial Review is thus not only an integral part of the Constitution but
is also a basic structure of the Constitution which cannot be abolished or
whittled down even by an amendment of the Constitution. In any democratic
society judicial review is the soul of the system because without it democracy
and the rule of law cannot be maintained.? Thus extraordinary jurisdiction
of the Court under Article 32 or 136 of the Constitution cannot be taken
away by legislation or principle of election or estoppel or even by amending
the Conslitution.* , .

The Supreme Court is invested with the power of judicial review unde
Article 32. Article 32(1) guarantees the right to move the Supreme Court
for the enforcement of Fundamental Rights and Article 32(2) invests the
Supreme Court with the power to issue directions, orders or writs for the
enforcement of these rights. The right 10 move the Supreme Court for the
enforcement of any Fundamental Right is itselt’ a Fundumental Right and
the Court has no power to retuse in its discretion to grant appropriate remedy

. Indian Railway Construction Co. Lid v, Ajay Kwnar, (2003) 4 SCC 579.
Kesavanandu Bharati v. Stare of Kerala, (1973) 4 SCC 225: AIR 1973 SC 1461.
Mincrva Milly v. UOI, (1980) 3 SCC 625.

Ramchandra Destipande . Marwi Balaram Haibazti, 1993 Supp (2) SCC 539.
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if the violation of any Fundamental Right is proved.® Therefore, it is not
only the right and power but the duiy of the Supreme Court to protect and
safeguard the Fundamental Rights of the people.® Where no Fundamental
Right of a person is violated, Court can decline jurisdiction. It is for this
reason 1n Federation of Bar Association, Karnataka v. Union of Indid’, the
Court declined relief in a PIL petition for the establishment of High Court
benches at other places in Karnataka.

The nature and purpose of judicial review is not the review of the
decision of the administrative authority but of the decision-making pro-
cess. Therefore, Supreme Court cannot assume appellate jurisdiction and
reappreciate the primary or perceptive facts found by the fact-finding
authority.® The right of seeking judicial review depends on the facts of
cach individual case, however, there cannot be a review ol an abstract
proposition of law.?

Though the jurisdiction of the Supreme Court under Article 32 is con-
fined to the enforcement of IFundamental Rights yet if there is a clear abuse
of process of the court petition is maintainable even if no violation of any
Fundamental Right is involved. Thus when a person manipuiated facts in
order 1o get a decree by a cowrt to defeat the ends of justice in such a
situation petition under Article 32 is maintainable.'® While exercising juris-
diction the cowrt will not go into questions of palicy of the State which is
required to be dealt with by the legislature. On this basis the Court declined
jurisdiction where the personal laws of Hindus, Muslims and Christians were
challenged as violative of fundamental rights of women.'' The Court also
cannot ¢ suc direction which would result in amendment of government exist-
ing policy.!* Existence of alternative remedy does not affect the jurisdiction
of the Writ Court, but it would be a good ground for not entertaining the
petition.*?

The judgment of the Court operates in rem, hence, no new parties can’
reagitate a concluded issue on fresh grounds. Where the Supreme Court

5. Masthan Saliib v. Chicf Commr., Pondicherry, AIR- 1962 SC 797, 804. Sce also Fertiliser
Corpn. Kamigar Union v, UOI, (1981) 1 SCC 308, 574-75.

6. Thakker, C.K.: Apauirsisiwative Law, (1992) Eastern Book Company.

. {2000) 6 SCC 135,

1.8, Gandhi, Excise and Taxation Officer-cum-Assessing Authority v. Gopi Nath and
Sons. 1992 Supp (2) SCC 312. Ser also Apparel Export Promoetion Council v. AK.
Chopra, (1999) 1| SCC 579; UO! v. Li. Geén. R.S. Kadvan, (2000) 6 SCC 698.

9. Sarojini Ramaswami (Mrs) v. UOI, (1992) 4 SCC 5006.

W0, Jhwmman Singh v. C81, (1995) 3 SCC 420.

L Almedabad Women's Aetion Comminiee v. U001, (1997) 3 SCC 373,

12, ::'L!]gn':;'.,.’. Mudiiav Institute of Scienee and Technology v. RS Yadav, (2000) 6 SCC

WS,

13. State of Bihar v. Jain Plastics and Chemicals Led., (2002) 1 SCC 216.
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under Article 136 held that special duty allowance payable to Central Gov-
ernment employees in North-Eastern region will not be admissible to
employees belonging to the region, a subsequent writ by the local employees
on new ground will not be maintainable.!* In the same manner a final judg-
ment/order passed by the Supreme Court after even exhausting the remedy
of review under Article 137 of the Constitution cannot be assailed under
Article 32 of the Constitution by an aggrieved person, whether he was the
party of the case or not.! Although the right to move the Supreme Court
for the enforcement of Fundamental Right is itself’ a fundamental right yet
as regards the issuance of writs against judicial orders of the Supreme Court
it cannot be allowed. It has been firmly established that the Court can grant
compensation for established breach of fundamental rights and abuse of
power while exercising jurisdiction under Article 32 of the Constitution.¢
For this purpose the Court can enforce Fundamental Rights even against
private bodies or individuals. The Court can exercise jurisdiction suo motu
or on the basis of a PIL in the absence of personal approach by the victim.!?
In order to enforce the concept of accountability the Court can also award
exemplary damages for oppressive, arbitrary and unconstitutional action of
government servants while exercising jurisdiction under Article 32 of the
Constitution.'® The State has a right to change its policy from time to time
in public interest under the changing circumstances and, therefore, generally
the Court would not interfere unless the change of policy is arbitrary or
violative of law and the Constitution.!?

Article 136 which is in the nature of a residuary reserve power of judicial
review in the area of public law lays down that the Supreme Court may, in
its discretion, grant special leave to appeal from any judgment, decree, deter-
mination, sentence or order in any cause or matter passed or made by any
court or tribunal. Thus Article 136 does not confer a right of appeal on any
party, but it confers a discretionary power on the Supreme Court to interfere
in suitable cases to advance the cause of justice. Even in cases where special
leave is granted, the discretionary power vested in the Court continues to
remain with the Court even at the stage when appeal comes for hearing.
Power under Article 136 of the Constitution, on the one hand, is an excep-
tional power to be exercised sparingly, with caution and care and to remedy
extraordinary situations of gross failure of justice; on the other hand, it is

14, Sub-Inspecior Sadhan Kumar Goywami v, UOI, (1997, 2 SCC 225

15. Rupa Ashok Hurra v. Ashok Hurra, (2002) 4 SCC 388

16. DK, Basu v. State of W.B., (1997) 1 SCC 416: Thirath Ram Saini v. State of Punjab.
(1997) 11 SCC 623.

17, Bodhisaitva Gautam v. Subhira Chakraborty, (1996) 1 SCC 450,

18. Conunon Cause v. UOI, (1996) 6 SCC 393 (petrol pumps’ matter)

19. State of Pwijab v. Ram Lubhava Bagga. (1998) 4 SCC 117,
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an overriding power whereunder the Court may generously step in (o impart
justice and remedy injustice.?”

Since the Court has power to grant special leave to appeal against the
decisions of administrative tribunals and other agencies, it is now regarded
as an important mode of judicial review of administrative adjudicatory actions.

Article 136 also refers to tribunals, a“term which necessarily refers to
a statutory body having the power to affect the rights of the people and the
duty to act judicially. A ‘tribunal” for the purpose of Article 136 must have
some trappings of a law court which include:

(/) That the proceedings before it must start on an application in the

nature ol a plaint.

(ii) That it possesses the powers of a civil court in matters compelling

attendance of witnesses, discovery and inspection.

(itr) That it allows cross-examination and legal representation.

(iv) That it decides on the basis of evidence and according to law.

(+) That its members‘are qualified to be judges.”!

On the basis of these, the Supreme Court found that the Conciliation
Officer acting under the U.P. Industrial Dlsputr:s Act is not a tribunal as he
does not enjoy the powers of a civil court.?* In the same manner an arbitrator
appointed under the Industrial Disputes Act, 1947 is not considered to be a
tribunal, as he is appointed by the parties and is not invested with inherent
judicial power of the State.?* But on the other hand. an Industrial Tribunal,
Election Commission, Railway Rates Tribunal, Labour Appellate Tribunal,
Income Tax Appellate Tribunal, Custodian-General of Evacuee Property,
Authority under Payment of Wages Act, Central Government acting under
Section 111(3) of the Companies Act and under Section 30 of the Mines
and Minerals (Development and Regulation) Act, have been held to be ‘tribu-
nals® within the meaning of Article 136. Administrative Service Tribunals
constituted under the Administrative Tribunals Act, 1985 are also covered
within the jurisdiction of the Supreme Court under Article 136.

The power to grant special leave to appeal is discretionary and, therefore,
cannot be defined exhaustively. Courts will exercise this power in excep-
tional circumstances to prevent the miscarriage of justice.* The term
exceptional circumstances’ cannot be defined by any set formula. However,
the court may exercise its power in cases where there has been an illegality
or wregularity of procedure or violation of the principles of natural justice

]

200 Ashok Nadgar Welpare Associanion v. R K. Sharma, (2002) | SCC 749,
21 Bharar Bank v Emplovees, AIR 1930 SC 188

32 e Mitly v, Lakshmn Chand, AIR 1963 8C 677

23, Engineering Mazdoor Sabha v, fHind Cyeles Lrd, AIR 1903 SC 874
M4 Pritane Singh e, AR 1930 SC 169,
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resulting in gross miscarriage of justice.®® In the same manner the Supreme
Court may dechne jurisdiction where the conduct of the petitioner is objec-
tionable®® or where appeal involves a matter of purely academic interest and
is of no practical value*? or where appeal 1s frivolous,”® or where there is
unreasonable delay in filing petitions.??

Normally in exercise of its powers under Article 136, the Supreme Court
dues not re-examine the questions of fact unless the decision of the authority
is patently perverse and manifestly unjust’ In Variery Emporitan v. Molid.
{hralim Naina™ | though the Supreme Court reiterated that concurrent finding
ot fact by courts below shall not be lightly interfered yet added that this
dues not mean that injustice must be perpetuated because it has been com-
iitted by the lower courts. Therefore, if the concurrent decision is manifestly
unjust it is not only right but duty of the Supreme Court to do justice. In
the same manner the Court would not grant leave to appeal if other remedies
ot appeal and revision are available. But it is not a rule without exception.®*
Finality clause’ mn a statute excluding judicial review would not be a bar
for the exercise of this jurisdiction by the Supreme Cour(.3? The court would
not permit the plea of jurisdiction of the tribunal to be raised before it for
the first time*, but where a question of law is involved the court may allow
L35 In Ujagar Singh v. State (Delhi Admin.)®, popularly known as Vidya
Jain nuerder case, the Supreme Court, rejecting the application of the special
leave to appeal under Article 136, observed that it is time to realise that the
Jurisdiction of the court to grant special leave to appeal can be invoked in
very exceptional circumstances. A guestion of law of general public import-
ance or a decision which shocks the conscience of the court are some of the
prime requisites for the grant of special leave. Substantial question of law
must be discernable from the pleadings. It pleadings are contemprtuous, ir-
relevant and incoherent and do not disclose any question of law, much less
a substantial question of law, SLP is hable w be dismissed in limine.?’

3S. Stare of U . Lot Manerath, (v Xy 3 SCC 215: AR 1972 SC Jul.

26. State of Maharashira v. Ramdas Shrinivas Navak, {1992) 2 SCC 463

27. Controller of Extate Duty v. Ratna Kwnari Kwmbhat, 1993 Supp (1) SCC 420,

28. State of Pumyab v. Bir Singh, 1992 Supp (2) SCC 103.

29. Union of India v. Om Prakash Agarwal, 1992 Supp (2) SCC 129.

30. Gian Singh v. State of Punjab, (1974) 4 SCC 303: AIR 1974 SC {024, See also
Jayaraman v. Srare of T.N., 1992 Supp (3) SCC 161. Hindustan Development Corpn.
v. State of Raj, 1995 Supp (2) SCC 752.

31 (1985) 1 SCC 251: AIR 1985 SC 207.

32. Ram Saran v. CTO, AIR 1962 5C 1326.

33. Dhakeswari Cotton Mills v. CIT, AIR 1955 SC 154

34. Remingron Rand of India v. T.R. Jambulingum, (1975) 3 SCC 254: AIR 1974 SC 1915,

35. Alembic Chemical Works Co. Ltd v. Workmen, AIR 1961 SC 647.

36. (1979) 4 SCC 530.

37. Charanjeet Singh v. R.C. Jain, (2003) 1 SCC 758.
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Special leave petition may also be granted where against the impugned order
no appeal or revision lies.®®

In order to reach justice to the deprived and disempowered section of
the society the Apex Court in Srate of Karnataka v. A B. Ingale®?, held that
the power of judicial review under Articles 32, 136, 226 can be exercised
to supplement changing social needs and values and fell necessities of the
time having regard to social inequalities, inequities and imbalances the law
intended to remove. However, the jurisdiction of the Court cannot be invoked
lightly. If the amount involved in the appeal is meagre the petition may not
be admitted *°

Though the principle of res judicata applies to writ proceedings but the
Supreme Court held that non-filing of appeals before the Supreme Court by
the State in similar matters in the past would not uselt bar the jurisdiction
of the Court under Article 136 of the Constritution*' In the same manner
il the SLP has been dismissed in limine? or has been dismissed without
laying any law the principle of res judicata will not apply.** However, respondent
will not be permitted to reopen the quastion which had been decided by the
‘Supreme Court by dismissing the Special Leave Pention filed carlier.

Generally no new plea can be directly taken in SLP but the failure to
take plea of non-maintainability of suit before the civil court can be directly
taken before the Supreme Court because any order or decree passed by any
court without jurisdiction is non est in law.*

In order to prevent the abuse of Court's jurisdiction under Article 136
the Court held that if it is satisfied that the respondent abused the process
of law and misused the legal system by deceit, falsehood or sharp practice.
the court besides granting any other reliel may also impose exemplary cost.*®

Itis for the Supreme Court to decide whether to entertain an appeal or
not. When the point of law raised in appeal was of general public importance.
appeal cannot be dismissed in limine on the preliminary issue of maintaina-
bility on the ground that no appeal was preferred against the two earlier
decisions of the High Court which were tollowed in the case under appeal.*”

38 Usha K. Pullae v. Kaj K. Srintvas, (1993) 2 SCC 208

39. 1995 Supp (4) SCC 46Y. (Per K. Ramaswamy J )

0. Collector of Customy v. Madras Rubber Factory, (1993) 3 SCC 439; Eicher Goodeartt
Led, v OCE. (1995) 5 SCC 443

41, State of Bihar v, Ramdeo Yaday, (19900 3 5CC 4935,

42, Yogendra N Chasedhry v. UOL (19903 7 SUC |

43 Kirloskar Bros. Lot v, ESI Corpn (1996) 2 SCC 631

b Stare of Gujarar v Bhaterdesd Ramnivaes Sanwalram, (2002) 7 SCC 500

43 PMA Metropeluan iMvo: Rev.) v Moran Mar Maredhonia, 1993 Supp (43 SCC 250

40 Mwncipal Corpn, Delin v, Kamla Devi, (1990) 8 SCC 283

7. Sales Tav Opficer v. Shree Darga (O Mills, (1998) 1 SCC 5712
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Thus a new plea involving a question of law not taken before the forum
below can be raised before the Supreme Court.*® Nevertheless new plea of
res judicata will not be allowed 1o be ruised before the Courl. if not taken
before forura below because res judicata is a mixed question of law and
taet??

The Court has power to recall its judgment either on a review petition
or suo motu also. The Court recalled its judgment in S, Jamaldeen v. High
Court of Madras®®, suo motu because it had decided the question of inter
se sentority of diwect and regulansed recruits 1o the Tamil Nadu Judicial
Service without notice to the High Court and the Public Service Commssion.

Keeping in view the congestion of cases before it. the Supreme Court
itselt has suggested to the government to curtail its jurisdiction of speciul
leave to uppeal under Article 136, But because Article 136 is also .!. lawyer's
paradise. the move always faced strong opposition from the Bar.®!

13 Girasim Induseries Lid. v, Colleetor of Cusrams, (2002) 4 SCC 297
49 Madhikar D. Shinde v, Tarabar Abz Shedage, (2002) 2 SCU 83
(1997) 4 SCC 30 recalled tor rehearing in, (1998) 2 SCC 705.
5. Indian Express, April 14, 1979, reports:

Surreme COURT PLEA NOT ACCEPTED BY GONERNMENT

Express News Service: New Delhi, April 13.—The Government has not aceepted
the Supreme Courl’s Tequest to fetter its powers to grant special leave of appeal from
any judgment on any matter, )

The request was meant to decrease the number ol cases pending before the Supieine
Court. And it would have necessitated an amendinent to Art. 136 of the Constitution

Special leave 10 appeal is determined by Art. 136 and it is unrestricted n scope
The diserction lies entirely with Supreme Court.

The exiraordinary power conferred by Art. 136 cannot be taken away by any
legislarion short of a constitutional amendment.

The Government which came to power in the wake of the Emergency, does not
want 10 give a remote impression u!' putting any restriction on the Supreme Cowt’s
powers or pnu!cvcs

On the ether hand, the Supreme Court’s predicament is that the cases for the special
leave 1o appeal are piling up. They now average nearly 1000 a month as against a mere
100 a few years ago.

Lord Scarman, former Chairman of the British Law Commission and now a member
of the court of appeal who was recently in India, reporiedly told the Supreme Court
judges that the way they have increased the hearings, the system would collapse under
its own weight

The Government feels that the Supreme Court has itself to blame for the spuit in
cases of special leave 10 appeal. Over the period, the Gavernment believes. the Supreme
Court has unnecessanly stretched the scope of Art. 136 and has admitted such cases as
it should not have.

A Law Ministry spokesman points out how the Supreme Court used to take care
till the carly sixties Lo admit anly those cases which related either to the interpretation
of the Constitution or to the relationship between two States.

Now in the name of ''sacial justice’, according to the Law Ministry spakesman,
Article 136 has been stretched beyond recognition, so  much 50 Lhe Suprum Court grants
special leave to appeal even in ordinary cnmmnl cases.

No doubt the power of the Supreme Court to grant spgcnl leave to appeal from
the decision of any court or tribunal save military tribunals is not subject to any
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(2) Jurisdiction of the High Courts under Articles 226 and 227

Article 226 empowers the High Courts to issue directions, orders or
writs for the enforcement of Fundamental Rights and for any other purpose
also. Thus the power of judicial review of the High Courts is wider than
that of Supreme Court. The words. ‘for any other purpose’ enable the High
Courts to exercise their power of judicial review for the enforcement of
ordinary legal rights which are not Fundamental Rights. The jurisdiction of
the High Court under Article 226 for the enforcement of Fundamental Rights
is mandatory whereas for the enforcement of ordinary legal rights it is dis-
cretionary.52 The power of judicial review of the High Court under Article
226 is constitutional, therefore, no measure of finality given by the legislature
to any action or decision can take away this power.3® High Court is bound
to follow the technical procedure of the English Law in the matter of issuing
a writ, hence a petition will not be thrown out because the proper writ has
not been prayed for.5* High Court can issue a writ to a person or authority
having its location or residence within the territorial jurisdiction of the court;
or, if the cause of action either wholly or partly arises within its territorial
jurisdiction. Therefore, a High Court can issue a writ even when the person
or authority is located outside its territorial jurisdiction.

The power of the High Court under Article 226 is discretionary® and
the power cannot be exercised as a court of appeal.’® The jurisdiction is
supervisory in nature. It can strike down an impugned rule and direct the
authorities to reframe it but cannot itsell [rame it.57 The power of judicial
review under Article 226 is not directed against the decision but is confined
to the decision-making process.” High Court would generally not re-appreci-

constitutional limitation. It is, however, presumed that the cases admitted will not be
many and the power conferred will be used sparingly.

According to the Supreme Court sources, the court has imposed certain limitations
on its own powers. When the Supreme Court reaches the conclusion that a person has
been dealt with arbitrarily or a court or tribunal has not given a fair deal to a litigant,
then it gives special leave o appeal.

It is pointed out that the Supreme Court does not assume a jurisdiction which is
not warranted by the provistons of the Constitution nor provides a relief which has been
omitted in the Constitution, Similarly, the court does not grant special leave on grounds
which would not sustain the appeal itself

52. Manjula v. Director of Public lastruction, AIR 1952 Ori 344, See also Kailash Chander
v. State of Harvana, 1989 Supp (2) SCC 696.

33 Kihoto Hollohan v Zachiltha, 1992 Supp (2) 8CC 651.

54. Kanu Sanval v. Disu. Magistrar+. (1973) 2 SCC 674 AIR 1973 SC 20684

>

33, State of Maharashura v. Digambar, (1995) 53 SCC 730.

6. State of U.P. . Committee of Management of S.K.M. Inter College, 1995 Supp (2) SCC
535

3. Swapan Kumar Chowdhry v, Tapay Chakarboriv. (1995) 4 SCC 478

SRMB. Gandhi v Gopinarh, 1992 Supp (2) SCC 312: Haryana Urban Development
Auwthority v, Roovhira Ceranies, (1996) 6 SCC 384
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ate evidences or enter into determination of questions which demand un
claborate examination of evidence or interfere in the punishment imposed
unless the administrative determination is mala fide, or made in contravention
of principles of natural justice, or prompted by extrancous consideration or
is in violation of any constitutional provision. or is such that shocks the
conscience of the court.’® High Court, being a court of plenary jurisdiction,
has inherent power to do ‘complete justice' between the parties similar to
Supreme Court’s power under Article 142 of the Constitution.® Unless the
facts and circumstances of the case clearly justify the laches or delay may
disentitle a person from seeking relief.¢! The Constitution places no limita-
tion or fetters on the power of the High Court except self-imposed limitation,
therefore, the arms of the court are long enough to reach injustice wherever
it is found. Tt is for this reason that the distinction between public law and
private law is being obliterated, and a person can enforce a legal right
founded upon a contract or a statute or instrument having the force of law,62
While dismissing a petition in limine/summary dismissal the High Court
must record reasons so that in appeal the Apex Court is not denied oppor-
tinity of testing and weighing those reasons.®

Court-martial proceedings under the Army Act are subject to review by
the High Court under Article 226 of the Constitution. However, court-martial
is not subject to superintendence of the High Court under Article 227. Pro-
ceedings of a properly constituted court-martial, if conducted in accordance
with the rules ure beyond the scope of judicial review. Where evidence was
sufficient, subject-matter was within jurisdiction, prescribed procedure was
followed and punishment awarded was within power, the court held, that
the conviction and the sentence passed by the court-martial cannot be dis-
turbed. The Court further held that mere want of proper and adequate pre-trial
investigation would not, in the absence of prejudice caused to the accused
or violation of a mandatory provision would vitiate the court-martial® pro-
ceedings.®

Where the facts justify filing of petition either under Article 226 or 227
but 1t is filed under both the Articles, the Court treats the petition under
Article 226 so as not to deprive the party of the right to appeal.6®

59. B.C. Chaturvedi v. UOI, (1995) 6 SCC 749.

60. Tax Appellate Tribunal v. CIT, (1996) 7 SCC 454.

0L, State of Maharashira v. Digambar, (1995) 4 SCC 683 Stare of J.&K. v. AKX, Gupin,
(1996) 2 SCC 82

62. Air India Statutory Corpn. v. United Labour Union. (1997) 9 SCC 377.

63. Llewellyn Fertado v. Govt. of Goa, (1997) 7 SCC 533.

64 UOI v. A Hussain (Maj), (1998) 1 SCC-537.

65. Sushilabai Lavminarayan Mudaliyar v. Nihal Chand Waghajibhai Shakov, 1993 Supp
(1)&CE 17,
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Article 227 invests High Courts with the power of superintendence over
administrative agencies exercising adjudicatory powers. The nature of this
power is both administrative and judicial.

Article 227 though confers the right of superintendence aver all Courts
and tribunals throughout the territories in relation to which High Court exer-
cises jurisdiction but no corresponding right is conferred upon a litigant to
invoke the jurisdiction under this Article as a matter of right. In fact power
of superintendence casts a duty upon a High Court to keep the inferior Courts
and tribunals within the limits of their authority and that they do not cross
the limits, ensuring the performance of duty by such Courts and tribunals
in accordance with the law. Only wrong decision may not be the ground for
the exercise of jurisdiction under Article 227 unless the wrong is referable
to grave dercliction of duty and flagrant abuse of power by the subordinate
Courts and tribunals resulting in grave injustice to any party.%®

Jurisdiction of the High Court under Article 227 is revisional and not
appellate, hence limited and restrictive in nature. For this reason it does not
confer an unlimited authority to correct all wrong orders made within the
jurisdiction of the Courts and tribunals below. Jurisdiction under Article 227,
thus, may be exercised for want of jurisdiction. errors of law, perverse find-
ings, gross violaton of the principles of natural justice and where finding
of fact 1s based on no evidence resulting in manifest injustice.%’

The Forty-second Constitution Amendment Act, 1976 denuded this
power of the High Courts by deleting the word ‘tribunal” in Article 227, bu
the Forty-fourth Constitution Amendment Act, 1978 restored this power,

The Supreme Court observed that Article 227 does not invest the High
Courts with unlimited right to interfere with the administrative adjudicatory
pracess. This power is to be exercised to prevent grave miscarriage of justice
or flagrant violation of law.% The power of superintendence of the High
Court under Article 227 is not confined to, administrative superintendence
only, such power includes the power of judicial review also. As regards
administrative action the High Court can interfere in cases of erroneous as-
sumption of junisdiction ar acting beyond its jurisdiction, refusal to exercise
jurisdiction, error of law apparent on the face of the record, arbitrary or
capricious exercise of authority or discretion, a patent error of procedure,
armiving at a finding which 1s perverse or based on no matenial, or resulting
in manifest injustice. As regards subordinate court its findings of fact can
be reviewed 1! based en no evidence or upon manifest misreading of evidence
aor if its conclusions are perverse.%?

66 Ousph Mathai v, M Abdu! Khadir, (2002) 1 SCC 319

67 Evwen Dindi v Rajiv Kwmar, (2002) § SCC 400

68 DN Banerov PR Mubherjee, AIR 1933 SC 53

0O Achutananda fadva v Prafulle Kwmar Gayen, (1997) 5 SCC 70
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The jurisdiction under Arts. 226 and 227 are separate and independent.
The power of judicial superiniendence over inferior courts and trnbunals
which is intended to keep them within bounds is not limited by technical
rules which govern the exercise of power under Article 226. Thus the power
under Article 226 can be excrcised only on an application but power under
Article 227 can be exercised cither on an application or suo motu. In the
same proceeding the court can quash an order under Article 227 and also
issue further directions, like making further inquiries after taking evidence,
which is nat available in the proceedings under Article 226, The power under
Article 227 may be exercised even in cases where no appeal or revision lies
to the High Court.” However where any alternative remedy is available to
the person, the court may not excrcise this power.”!

The term “tribunal’ in reference to Article 227 is to be interpreted in
the same manner as in Article 136. Any authority created by law with the
power to adjudicate upon the rights of the parties and invested with the
trappings of a lawcourt shall be considered as tribunal. But this will not
include a tribunal constituted by or under any law relating (o the armed
forces. The power of superintendence of the High Court under Arucle 227
cxtends not only to quash the decision of a tribunal but also to give directions
regarding the disposal of the case. The power under Article 227 may be
cxercised by the High Court either on petition from an aggrieved person or
suo motu.” The Constitution Forty-second Amendment Act had added Arts.
323-A and 323-B to the Constitution which had authorised Parliament to
establish special courts to perform substitutional role of the High Courts. In
1985 the Administrative Tribunals Act was passed by Parliament and service
ribunals were established to determine service matters of government ser-
vants. The jurisdiction of High Courts over these tribunals under Arts. 226
and 227 had been taken away as these tribunals had been given substitutional
role of the High Courts. However, now the Apex Court in L. Chandra Kumar
v. UOI3, has restored the power of the Iligh Courts under Arts. 226 and
227 of the Constitution by declaring Arts. 323-A(2) and 323-B(d) of the
Constitution as uncaonstitutional. The Court held that the power of judicial
review of the High Courts under Arts. 226/227 is a basic feature of the
Constitution which cannot be abridged or ousted.

Before leaving the area of public law review, it is pertinent to note that
in USA, in the Federal jurisdiction, the use of writs as means of controlling
administrative action has been abandoned. The decision of the Supreme

70. Ram Roop v. Bishwa Nath, AIR 1958 All 456. See also Waryam Singh v. Amar Nath,
AIR 1954 SC 215.

71. 1bid.
72. State of Orissa v. Murlidhar, AIR 1963 SC 404.
73. (1997) 3 SCC 261.
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Court in Degge v. Hitchcoch™, has confined the writ of certiorari to judicial
decisions only. Writs have been replaced by injunction, declaratory action.
and a combination of the two. The prophesy of Lord Denning, written in
1949, that just as the pick and shovel are no Jonger suitable for the winning
of coal. so also the procedure of mandamus, certiorari and action on the case
are not suiiable for the winning of freedom in the new age, has thus proved
true.® Perhaps Lord Denning’s prophesy was founded on the technicalities
with which these writs suffered.

Tudicial control aver administrative action is also exercised extensively
by remanding the case to the administrative authority instead of merely
quashing it as is done in India. It has a definite advantage because besides
removing the cause of grievance, the decision largely remains the decision
of the administrative authority. However, in American States, writs still hold
the ground, though slowly the ground is slipping under their feet. Civil Prac-
tice Law and Rules of the New York State, Administrative Review Act of
[llinois State and Model State Administrative Procedure Act provide for a
simple and less technical form of judicial review of administrative aclions.

Tn principles and modes, public law review in England is more or less
the same as in India. Where on the one side prerogative writs are being
stripped of their technicalities, on the oiher an increasing use is being made
of the private law remedies of injunction and declaratory actions to control
administrative action,

Judicial review of administrative/legislative action is a basic feature of
the Constitution which cannot be taken even by amending the Constitution.
because by amending the Constitution basic features of the Constitution can-
not be abrogated. Therefore, doctrine of immunity from judicial review has
been restricted only to a few class of cases, 1.e. deployment of troops and
foreign affairs and national security. In these areas Courts regard themselves
as ill equipped to investigate beyond an initial decision whether the claim

* of the government is bona fide. Thus even in such non-justiciable area judi-

cial review is not entirely excluded. In justiciable area of judicial review, it
is not the review of administrative action but of the process of action. Ad-
ministrative authority may be compelled to exercise power, but not to
exercise it in a particular manner. There may be various options available
to the administration, Court will not impose the option which it thinks is
the best option. It for the administration to sclect option which it considers
best in public interest. One can classify grounds of judicial review of ad-
ministrative action into three categories—illegality, irrationality and
procedural impropriety. The Courts will be slow to interfere with any ad-

74, 229 US 162 (1913).
75. Denning: FREEDOM UNDER Law, p. 126.
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ministrative action if it does not fall in any of these three categories. The
administrative authority must not transgress the limits, substantive or proct-
dural set by the law and must act reasonably. The authority must act properly
within law, apply its mind to matters which it is bound to consider and
exclude all that is not relevant and there should not be anything so absurd
in the decision which no sensible person could even dream. This is what is
termed as ““Wednesbury test of reasonableness™ . Over and above this auth-
ority must act in good faith. All these factors are not selectively exclusive,
they may overlap.’®

R

Compliance with the Court Orders

In India the compliance jurisprudence is not so developed. There is no
systematic study about the impact and compliance with court orders. It is
rightly said that the real trouble of the litigant begins after the court has
granted him a decree. Contempt proceedings are too much for a poor litigant
who has already suffered financially and physically in a long-drawn-out ex-
pensive litigation. However, at nresent, the law does not provide any
alternative. Therefore the need for the development of a system for judicial
feedback on impact and compliance cannot be overemphasised.

For the satisfacuon of a common man who has no strings to pull the
Supreme Court has clearly indicated that if the government does not obey
s orders, in suitable cases, the officer concerned may be imprisoned and
the government property may be attached. In Union of India v. Satish Chan-
dra’’, Krishna Iyer, J. observed:

“We are in no mood to condone wilful procrastination nor suffe:
wanton stagnation in administration as a ground for default in obeying
courl orders. Law does not respect lazy bosses and ‘checky” evaders.”™
Nevertheless. behaving in a pragmatic manner and taking into consider-

ation the paper-logged procedure and millions of babus and miles of red
tape in governmental functioning the court stressed that contempt power
. must be used sparingly if it is convinced that there has been wilful defiance
or disobedience.’®

(B) PUBLIC LAW REVIEW

(1) Constituency of Public Law Review: Against whom writ can be issued

Under the provisions of Articles 32 and 226 of the Indian Constitution,
the Supreme Court and the High Courts have the power to issue wrils in

76. Sce Indian Railway Construction Co. Ltd. v. Ajay Kumar, (2003) 4 SCC 579

7. (1980) 2 SCC 144 AIR 1980 SC 601.

T8 Id. pp. 150-51. Justice P.D. Desai. Chief Justice of the H.P. High Court ordered the
gavernment to pay compensation with interest at the residence of the appellant who
was unpaid for a decade for acquisition of his property due to governmental inertia and
callousness —/ndian Express, Chandigarh, May 11, 1984
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the nature of habeas corpus, mandamus, certierari, prolmbition and que war-
ranto. The jurisdiction of the Supreme Court is limited only to the
enforcement of fundamental rights, while the High Cournts can issuc writs
not only for the enforcement of fundamental rights but for other purposes
also.

1. Authorities amenable to the writ jurisdiction of the Suprerie Couwrt.—
The main purpose of Article 32 is to protect the individual against the
infringement of his fundamental rights. The threat 1o fundamental rights may
arise from the following sources:

(a) Goavernment and Parliament of Indha, Governments and legislatures

of States and local governments.

(h) Government departmental undertakings,

(e} Agencies incorporated by statutes.

(e/) Agencies registered under statutes, e.g., Compantes Act and So-

cicties Registration Act.

(e) Courts,

(N Private individuals and bodies.

Judicial opinion 1s clear that the authorities falling under the first three
categories are amenable 1o the writ jurisdiction of the Supreme Court and
are included within the definition of *State’ in Article 12,7

Agencies falling under the fourth category (incorporated public or pri-
viale companies, government companices, registered socictics) may be
included within the term ‘State” and. therefore. are amenable to the writ
jurisdiction .of the Supreme Court. if such authorities are instrumentalities
or agencies of the Gavernment. B0

Courts of law are not mentioned as such in Article 12 but they may
posc a threat to the fundamental rights of the people in exercise of their
administrative powers. In Prem Chand Garg v. Excise Commr.8!, the Su-

preme Court struck down certain rules framed by it as violative of
fundamental rights.

Some of the fundamental rights given under Articles 15(2), 17, 23(1)
and 24 can be claimed against private individuals also. The judicial opinion
is that these rights though belong to private individuals cannot be enforced
by private individuals. Therefore, as the law stands today, such private
individuals and bodies are not amenable to the jurisdiction of the Supreme

79. Rajasthan State Electricity Board v. Mohan Lal, AIR 1967 SC 1857, Sukhdev Singh v.
Bhagatram, (1973) 1 SCC 421: AIR 1975 SC 1331.

SO KD, Shetty v, International Afrports Awthority, (1979) 3 SCC 489: AIR 1979 SC 1628.
For details read under the wubric “Awthorities amenable 1o the writ jurisdiction of the
Thigh Cowr’” in this Chapter.

81. AIR 1963 SC 996.
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Court. no matter they violate fundamental rights.®* There seems to be no
valid reason for this kind of a judicial exclusion.

The approach of the court in the area of fundamental rights must not
be whether the authority is ‘State’ within the meaning of Article 12. The
correct approach should be that every authority or person who poses a
threat to a fundaniental right should be amenable to the jurisdiction of
the court. Therefore, not the ‘type of agency® but the ‘threat to the fun-
damental rights’ must be the determining factor for the issue of writs under
Article 32.

2. Authorities amenable to the writ jurisdiction of High Courts—The
High Courts have a wider power to issue writs against ‘any person or auth-
ority’ for the enforcement of fundamental rights and any other legal right.
As regards the ‘person and authority’ against whom such writs can be issued,
the law seems to be in a thicket of inconsistencies. There is no controversy
about the writs of habeas corpus and quo warranto which can be issued
against private individuals and public officers respectively. Therefore, the
discussion will mainly concentrate on writs of certiorari, prohibition and
mandamus.

It is gratifying to note that the area for the operation of these writs has
been extended, and rightly so, to cover various administrative agencies exer-
cising multifarious functions.

There is no dispute that all constitutional and administrative authorities
are amenable to the jurisdiction of the courts. Therefore a writ can be issued
against public acts of the President of India, Governors, Union and State
Governments, Ministers, government officers and departments, and other
bodies given in the Constitution, i.e., Union Public Service Commission,
Election Tribunal, Finance Commission, Water Dispute Authority and At-
torney-General of India 8

The combined effect of In re Constitution of India®* and State af Pun-
Jab v. Saryapal33, is that a writ can be issued in appropriate cases, where
there is a violation of the Constitution or any law, to Parliament and State
legislatures.

82. Writ of habeas corpus being the exception

83. See Madhav Rao Scindia v, Union of India, (1971) 1 SCC 85: AIR 1971 SC 530; K.A.
Mathialagan v. Governor, AIR 1973 Mad 198: Shivji Nathubhai v. Union of India, AIR
1960 SC 606; K. Venkataramaiah v. State of A P., AIR 1960 AP 420. Deodutt Sharma
v. Zahoor Ahmed, AIR 1960 Raj 25. G. Nageswara Rao v. APSRTC, AIR 1959 SC
308: Mira Charterjee v. Public Service Commission, AIR 1958 Cal 345, Mohinder Singh
Gill v. Chief Election Commr., (1978) 1 SCC 405, 432: AIR 1978 SC 851 Mayer Simon
v. Advocate-General, AIR 1975 Ker 57

84 AIR 1965 SC 745.

85. AIR 1969 SC 903.
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A more recent decision of the Supreme Court in Stare of M.P. v. Ba-
bulal®® has established the law beyond doubt that a writ of certiorari can be
issued against a court to correct the record if the court has usurped jurisdic-
tion. In this case, a civil suit, collusive in nature, was filed by Babulal against
one Baddiya, a member of the Scheduled Tribe who was prohibited under
a law of Madhya Pradesh to transfer land to a non-tribal except with the
prior permission of the competent authority, for mutation in revenue record
as owner of land. The court decreed the suit on the basis of a compromise
deed filed by the parties transferring the rights in favour of the plairtiff. The
covernment filed 2 writ before the High Court which was dismissed with
an advice that the government could go in for declaration. On appeal the
Supreme Court issued the writ of certiorari. The writ can also be issued to
any judge quashing an action taken in an administrative capacity.’’

The opinion of the courts is also decisive that writs can be issued 0
statutory bodies irrespective of their functions and “profit’ orientations.
Therefore writs can be issued to bodies like LIC, NSC, University, Dock
Labour Board, State Transport Corporation, Warchousing Corporation, Steel
Authority of India, etc.58

The law relating to the amenability of registered agencies, 1.e., com-
panies regisiered under the Indian Companies Act and societies registered
under the Socicties chibll"{lli:')ﬂ Act, is still in a developing stage and has
not reached the stage of maturity.

However, some High Courts have taken the view that not only govern-
ment companies but private companies also are amenable to the writ
jurisdiction because their bye-laws have the force of law. Standing orders
made by the companies under the Industrial Employment (Standing Ordzrs)
‘Act, 1946 were considered as having the force of law.®® The Kerala High
Court also issued a writ against the Cashew Corporation of India, a govern-
ment company, on the ground that it was performing a statutory function, -
under the Imports and Exports Control Act. 1947 and Import Control Order,
1955, of controlling import and export of cashewnuts.?? Similarly, various

86. (1977) 2 SCC 435: AIR 1977 SC 1718.

87. Sce K. Prabhakaran v. State of Kerala, AIR 1970 Ker 27 (FB): Pradyat Kumar Bose
v. Chief Justice, Calewera H.C., AIR 1956 §C 285 (Supreme Ceurt did not express any
final opinion).

88. LIC v. S.K. Mukherjee, AIR 1964 SC 847: Mafatlal N. Barot v. Divl. Controller, State
Transport Corpn., AIR 1966 SC 1364, N.N. Misra v. V.C. Gorakhpur University, AIR
1975 All 290; Hira Nath Mishra v. Principal, Rajendra Medical College, (1973) 1 SCC
805: AIR 1973 SC 1260; Bihar State Harijan Kalyan Parishad v. Union of India, (1985)
2 SCC 644: AIR 1985 SC 933.

89. Borhan Kwmar v. Indian Oil Corpn., AIR 1971 Pat 174; Prafulla Chandra v. Oil India
Led., AIR 1971 A&N 19; Abani Bhusan v. ilindusthan Cables Ltd., AIR 1968 Cal 124

90. K.L. Mathew v. Union of India, AIR 1974 Ker 4.
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High Courts have issued writs against socicties registered under the Societies
Registration Act on the ground that their bye-laws have statutory force.?!
However, the vicw of the Supreme Court in Cooperative Central Bank Lrd,
v. Addl Industrial Tribunal®, does not favour this approach

An authority may also be constitted under the executive powers of
government. Such authorities, though do not owe their origin to any statute,
are controlled and regulated by the government. The Caleutta High Court
was of the view that such agencies arc amenable 1o the writ jurisdiction of
the High Court and issued a writ against the State Medical Faculty, an un-
incorporated or non-statutory body, solely established by the government, in
exercise of its executive powers ' However, the High Courts of Manipur
and Madnya Pradesh reached a ditferent conclusion because in their opinion
such budies cannot be classified as public authorites.? As regards the ame-
nability of private institutions and private persons to the writ jurisdiction of
the High Courts, the trend of judicial decisions is wholesome. The courts
have broken new ground in order to redress the injury caused to a private
individual The Supreme Court hus taken the view that a writ can be issued
against a private college affihated w the university on the ground that the
uaiversity rules which are applied to the college especially in disciplinary
matiers of the staft have the force of law.® In the same manner, students
can mvoke the writ jurisdiction of the High Courts against a private college
tor the violation of any university rule which has a force of law % In Rajson:
voAw Opficer-in-charge Administrarion®?, the Supreme Court further held
that o private body even if it is not a State under Article 12 but )t governed
by @ staute 18 bound o provide the benshit under the statute and hence the
benelit of writ would be available. In the case above. the Supreme Count
issued writ against an Air Force School which was unaided but recognised
and the Deln Education Act and Rules governed it

Q1 fkboram . Coop. Agrl Avane, AR 1900 MP 289, Madan Molan v Staze of W
AR 1900 Cul 23, Kanowarp v ML, State Coop. Marketing Federatam, AR 1976
NP IS2 Harblugan Singhe v, Stere of Pagel, AIRIDTI P& H 3100 Mavagark Ceop
Cengreed Bank fod v N Rath, (19773 3 SCC 5760 AR 1977 SC 112, Amir Jomia v
Diesheath f(ll‘,“ LI 190w Del 202

92 11967 2 SCC 43 AIR 1970 SC 245

D3 Bigoy Ragan v O Das Gupeae, AR 1933 Cal 239 .

U3 Satihiset Thangeo v President, 2855 and A Boand, AR DGR Mani 63: S K Kalaw
& Cor v Tron and Steel Controlier, AIR 1969 MP 23

V3 PR Jodivs AL Pande, (1971) | LL) 20 Fwecative Conmitiee of Vadsh Degree College
vo lakstuni Narain, (1970) 2 SCC 58 AIR 1970 SC 888

U Kuedvwm Kianega s Principal, Jesus and Mary College, AR 1976 Del 35 See alsa G

Mivra v Oetvva Avan, of Saoskrere Leaeng ond Caltire, AR 19T Ot 212, M Makaab

v Claef Minister, Oeioa, AR 1970 Ot V750 Radha Kool 0 M8 Mahila

Manavidvalaya. AIR 1976 Pat 373

(FD90) 3 SCE 261
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The Supreme Court in R.D. Shewy v. International Airports Authority!,
has rightly extended its reach in matters of issuing writs by liberalising the
test which brings an administrative authority within the gravitational orbit
of the term “State’ in Article 12 of the Constitution. The core question in
writ jurisdiction in India has always been whether an administrative authority
is included in the category of “other authorities’ as contemplated by Article
12 within the definition of the werm “State™ In Rajasthan Electvicity Board
v. Mohan Lal* the court held that a constitutional or statutory authority
would be within the meaning of the expression ‘other authorities™ if it hus
been invested with statutory power to issue binding directions to third parties,
the disobedience of which would entail penal consequences or it has the
sovereign power 1o make rules and regulations having the force of law. This
test was followed in Sukhdev Singh v. Bhagarram®. However, in this case,
Mathew, J. enunciated a broader test, namely, whether the administrative
authority is an instrumentality or agency of the government:f it is, it would
tall within the meaning of the expression “other authorities’ and would be
*State’. This test of *governmental instrumentality or agency’ was found to
be most satisfactory by the Supreme Court in R. D. Sherry v. lnternational
Airports Awthority*. In this case one of the questions involved was whether
the International Airports Authority constituted under the Internauonal Air
ports Authority Act, 1971 1s “State’ within the meaning of that expression
in Article 12. It is no denying the fact that the question of determining
whether an administrative authority is acting as an instrumentality or agency
of the government is a highly complex question. However, Bhagwati, J.
attempted to particularise certain relevant factors which may provide an
answer to the above question, though such factors may not be exhaustive.
He observed that a finding of extensive and unusual financial assistance plus
an unusual degree of control over the management and policies might lead
one to characterise an operation as. State action. Morcover, the existence of
deep and pervasive State control may afford an indication that the corporation
is a State agency or instrumentality. It may also be a relevant factor to
consider whether the administrative authority enjoys monopoly status which
is State conferred or State protected, for there can be little doubt that this
type of monopoly status would tie the authority to the State. Again, if the
functions of the authority are of public importance and closely related to
governmental functions, it would be a relevant factor in classifying the auth-
ority as an instrumentality or agency of the government. However, it does
not mean that an agency which is otherwise a private entity, would be an

1. (1979) 3 SCC 489: AIR 1979 SC 16238.
2. AIR 1967 SC 1857.

3. (1975) | SCC 421: AIR 1975 SC 1331,
4. (1979) 3 SCC 489: AIR 1979 SC 1628,
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instrumentality of the government by reason of carrying the functions of
public importance. But the public nawre of functions, if impregnated with
governmental character or tied or entwined with government ar fortified by
some other additional factor, may render the authority an instrumentality or
agency of the government. Specifically, it a department of government is
transferred to an admimstrative authority, it would be a strong factor sup-
portive of this inference. The court will have to consider the cumulative
effect of these various factors and arrive at its decision on the basis of a
particularised inquiry o the facts and circumstances of each case. 1t is not
enough to examine seriatim cach of the factors upon which an administrative
authority is cluimed to be an instrumentality or agency of the government
and 1o dismiss each individually as being insutficient to support a finding
o that effect. It 15 the ageregate or cumulative effect of all the relevant
fuctors that is controlling.” Theretore, in order to decide whether an admin-
istrative authority is subject to the writ issuing junsdiction of the court, the
test 15 not the establishment of the authority by a statute or its incorporation
under the Companies Act, 1936 or Societies Registration Act. 1860 but the
relationship with the government.

Picking up the sume thread the Supreme Court in Som Prakash Rekhi v.
Union of Indic®. held that the Bharat Petroleum Corporation, @ government
company registered under the Indian Companies Act, 1936, 1s “State” within
the meaning of Article 12 of the Constitution. By the Burmah Shell {Ac-
quisition of Undertaking in India) Act, 1976. the government had acquired
the undertakings in India of the Burmah Shell Oil Storage and Distribution
Company and handed them over to Bharat Petroleum Corporatnon Lid., a
government company formed lor this purpose. A wril petition was filed by
an employee of the Burmah Shell Company, who had retired and was entitled
to get pension trom the Bharat Petroleum Corparation, for the restoration of
cut in his pension. A preliminary objection was taken against the writ that

.o owrit could e against Bharat Petroleum Ltd. since it heing a company

registered under the Indian Companies Act. was not “State” within the
reaning of Article 12 ot the Constitunon. Overruling the objection the Su-
preme Court held that the true test for classifying a body as “Stwe’ within
the meaning of Arucle 12 is not whether it is created by a statute or under
a statute but whether besides discharging the functions or doing business as

the proay of the State. there must be an element of abiiity to affect legal

relations by virtue of power vested in it by the law.” While dealing with the
various forms of public enterprise such as government departments., statutory

S R D Shews s Duernationad Adrpores Andiority, (1979) 3 SCC 439, 510, S11: AIR 1979
SC 1623

O lual) | SCC 449 AR 1981 SU 212

7..5L. i 4532 (BEC)
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corporations and government companies, the Court observed that merely be-
cause a company or other legal person had functional and jural individuality
for certain purposes and certain areas of law, it did not follow that for the
effective enforcement of the fundamental rights ““We should not scan the
real character of the entity’”. If it was found that it was *‘a mere agent or
surrogate of the State’’ and was in fact owned by the State or controlled by
the State and *‘in effect as incarnation of State’’, why should it not be in-
cluded within Article 12 of the Constitution. In the instant case on the basis
of the extensive control exercised by the government through the Acquisition
Act, 1976 the Court ruled that unlike an ordinary company Bharat Petroleum
Lid. was a limb of government, an agency of the State, a vicarious creature
of statute working on the wheels of the Acquisition Act.

Applying the same “‘instrumentality or agency'’ tesl in Ajay Hasia v.
Khalid Mujib8, the Supreme Court held that the Regional Engineering Col-
lege, Srinagar established and administered by a society registered under the
Jarnmu and Kashmir Registration of Societies Act, 1898 is ‘State’ within
the meaning of Article 12. In this case the validity of admission procedure
of the college had been challenged. The Court observed that the composition
of the society was dominated by the representatives of the Central and State
Governments; the rules to be made by the society had to be approved by
the Central Government and the accounts of the society were required to be
submitted for government approval and scrutiny. In view of such control
mechanism of the government, the engineering college was held to be an
“‘other authority’” within the meaning of Article 12 of the Constitution.

Against the backdrop of these cases now it has been consistently held
that government companies and cooperative societies are ‘State’ within the
meaning of Article 12 of the Constitution. Therefore, now bodies such as
Food Corporation of India,? Oil and Natural Gas Commission,!® Bihar State
Electricity Board,!! U.P. State Warehousing Corporation,'? Panchayat,!? Co-
operative Society,'* Central Inland Water Transport Corporation,'® Life In-
surance Corporation,'® Industrial Firance Corporation,!” Road Transport

8. (1981) 1 SCC 722: AIR 1981 SC 487,

9. State of Panjab v. Raja Ram, (1931) 2 SCC 66: AIR 1931 SC 1694,

10. K.C Joshi v Union of India, (1985) 3 SCC 153. AIR 1985 5C 1046

V1. Surya Narain Yadav v. B S E. Bouard, (1935) 3 SCC 38: AIR 1985 SC 941,

200 Warehowsing Corpn. v Vijay Narain, (19301 3 SCC 459: AIR 1980 SC 840,

L3, Nrate of Gujarat v. R.L. Keshavlal, (1930) 4 SCC 653: AIR 1981 SC 53.

14 Chotelal Panna Lall v. DM., Indore, AIR 1978 MP 191, See also Tekraj Vasandi v
UOL, (1988) 3 SCC 459. Supreme Court held that a registered society will be treated
45 ‘Sute’ if either government business has been undertaken by it or it is performing
a pubhlic obligation of the State

15. Central Inland Water Transport Corpn. v. Brojo Nath Ganguli, (1936) 3 SCC 156

16, LIC v. Manubhai [). Shah, (1992, 3 SCC 637.

17 Sukldev Singh v Bhagatram. (1975) 1 SCC 421
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Corporation,’ Railway Bourd.'? Reserve Bank of India,” Nationalised
Bunks,”! State Finance Corporation,®? Bhart Petroleum Corporation,*3 In-
dustrial Statistical Institute ™ Steel Authority of India,”® Project and Equip-
ment Corporation of India.2® Hindustan Steels Limited,?” Indian Council of
Agticultural Research,”® Modern Bakery,™ School run by a Public Trust
receiving full or substantial amount of expenses by way of grant from Gov-
ernment,™ G.B. Pant University of Agriculture and Technology®! and Indian
Council of Agriculural Research?? have been brought within the writ juris-
Jiction ol the courts. Food Corporation ot India is an instrumentality of State
hecause one expeets a fair and impartial deal from i3 But applying the
same Cinstrumentality and agency text’ the Court held that the Institute of
Constitutional and Parliamentary Studies, New Delhi is not ‘State” for the
purposes of writ jurisdiction.™

IEven though the courts in India have greatly extended the meaning of
the term “State’ in order 1o extend their long arms nevertheless the question
stlll to be decided is whether a public corporation owned by private indi-
viduals can be considered as “State’. This question was debated before the
Supreme Court in M.C. Mehta v. Union of India®. In this case the point
for discussion was whether Shriram Fertilizer and Chemicals Ltd., Delhi, a
public company owned by Delhi Cloth Mills Ltd. is “State’ within the
meaning of Article 12 ol the Constitution. It was contended that Shriram
Company is "State” because it is carrying on an industry vital to the public
interest with a potential to affect the life and health of the people under the
active control of the government. Furthermore it is carrying on an industry
which according to the declared policy of the government was ultimately
intended to be carried out by the government itself. It was also pointed out
that a sizeable financial aid comes from the government. Taking aid of the

I8 Mysure Stare Road Transpr. Corpn. v. Deviaj Urs, (1976) 2 SCC 863

19. Riv. Board v. Observer Publications, (1972) 2 SCC 266.

2. Reserve Bunk of India v. Palival, (1976) 4 SCC §38.

1. K. Shephard v. Union of India, (1987) 4 SCC 431.

2. Gujarar Finanee Corpn. v, Lotus Hotely, (1983) 3 SCC 379,

3MY Desat v Hindustan Porroteton Corpn, AR 1987 Guj 19,

VoMichas v, Iidian Statiseical Iestiruce, (1983) 4 SCC 582

5. Bihar Stace Harijan Kalyvan Parishad v. UOI, (1985) 2 SCC 644,

26. AL Kalra v. Project and Engineering Corpn. of Dudia, (1984) 3 SCC 316.
27, Workmen v. Hindustan Steels Ltd., 1934 Supp SCC 554,

28. P.K. Ramachandra lyer v, UOLL (1984) 2 SCC 141,

29, Modern Food thdustries v, Juwekar, AIR 1988 Guj 201.

30. Manmohan Singh v. C.T. Chandigarh, 1934 Supp SCC 540.

3. Chainnan, Combined Entrance Exam. v. Osiris Das, (1992) 3 SCC 543.
30 SM Myas (D) v, LCAK., (1993) 1 SCC 182,

33 Food Corpn. of Ddia Workers' Union v, Food Corpr. of India, (1996) 9 SCC 439,
34 Tebraj Vasandi v, Union of India, (1988) 1 5CC 236

35, (1987 1 8CC 3935,
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American State Action doctrine, it was also argued that a private activity if
supported, controlled or regulated by State may get so intertwined with gov-
ernmental activity as to be termed State action and it would then be subject
to the same constitutional restraints as the State. The Supreme Court though
discussed these arguments in detail leading to an inescapable conclusion that
the corporate device will not be allowed to be used as a barrier for ousting
the Constitutional Control of Fundamental Rights, yet it missed a unique
opportunity of deciding the question squarely which had a direct bearing on
the expansion of human rights jurisprudence and social conscientiousness
with reference to corporate structure in India.

However, following the same liberal trend the Supreme Court in Unni
Krishnan v. State of A.P.>® observed that the term ‘authority’ used in Article
226 must receive a liberal meaning unlike the term in Article 12 because
Article 12 is relevant only for the enforcement of Fundamental Rights under
Article 32 but Article 226 confers powers on the High Court not only for
the enforcement of Fundamental Rights but for non-fundamental rights also.
Therefore, the term ‘authority’ as used in Article 226 must not be confined
only to statutory authorities and instrumentalities of the State. It may cover
any other person or body performing public duty. Applying the test of ‘public
duty’ the Supreme Court held that a private medical/engineering college
comes within the writ jurisdiction of the Court irrespective of the question
of auid and affiliation. Therefore, where ‘public interest element’ is present
writ is maintainable. The Apex Court thus allowed a writ against a non-aided
private educational institution where its employees were seeking parity in
scale with employees of government institutions.?’

In Pardeep Kwmar Biswas v. Indian Institute of Chemical Biology33,
once again got the opportunity to define the scope of word ‘state’ in Article
12 of the Constitution which determines the reach of writ jurisdiction of the
Constitutional Courts. In this case appellant had filed a writ petition against
Indian Institute of Chemical Biology, Calcutta, a unit of Council of Scientific
and Industrial Research (CSIR) for quashing his termination order before
the Calcutta High Court which was rejected on the ground-that CSIR is not
a ‘‘state’’ as decided by the Supreme Court as back as 1975 in Sabhajit
Tiwari v. Union of India® and hence not under the writ jurisdiction of the
Court. Appellant approached the Supreme Court where two-judge Bench
decided that the decision in Sabhajit Tiwari case deserves reconsideration.
Therefore, the matter was referred to the Constitution Bench.

36. (1993) 1 SCC 645

37. K Krishnamacharsulu v, Sri Vendateshwara Hindu College of Engineering. (1997) 3
S$CC 571.

33. (2002) 5 SCC 111

39. (1975) 1| 8CC 485
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Overruling Sabhajic Tiwari ruling, the Consutution Bench held that
CSIR is “stare’ within the meaning of the term in Article 12 and hence within
the writ jurisdiction of the Court. Majority of the Bench opined that the
detinitton of the term . state” in Article 12 of the Constitution s inclusive
and not exhaustive and hence vepresents ““great generalities of the Constitu-
tion’" the contents of which are 10 be supplied by the Court from time to
time. and further held that bodies created for the purpose of promoung the

educational and economiv interests of the people are covered within the scope
of “other authorities” in Article 12 of the Constitution “The test applied in
this case was that whether the authority. is financially, functionally and ad-
ministratively dominated or under the control of the government.

Such a control must be particular to the authority and must be pervasive.
If it is found then the authority/body is a “state’ within the meaning of Article
12, Amplfying the reason for the need to expand the meaning of the term
*state’, the Court observed that with the widening of the concept of equality
under Articles 14 and 16 of the Constitution by judicial interpretation Courts
sought t curb arbitrary exercise of power against individual by *Centers of
power” and tor this reason corresponding expansion in judicial definition of
the term ‘state’, o bring all such powers within the writ jurisdiction of the
Supreme Court and the High Courts. Therefore, a body, whether created by
@ statute or under a statite, if set up in the national interest to further the
cconomic welfare of the society, a function which is fundamental in the
vovernance of the country, fulls within the definition of the term “state’ being
an ‘other authorty’. The Court indicated that powers vested in the Prime
Minister as ex officio Prestdent of the Society proves the dominant role
played by the government in the atfairs of the CSIR.

In another case Mysore Paper Mills Lid. v. Mysore Paper Muls Officers’
Association® Court held a government company where 97% of its shures
are held by the government or financial institutions under the control of the
government, its directors are nominee of the government and is entrusted
with the public duties is “State” within Article 12 of the Constitution being
the agency and instrumentality of the state because these facts show a per-
vasive state control over the day-to-day functioning of the company.
Applying the test the Court concluded that Mysore Paper Mills Ltd. a gov-
ernment company, registered under the Companies Act, is ‘state’, hence,
under the writ jurisdiction of the Court. On the same analogy, nationalised
banks were held to be *State’.?!

40. (2002) 2 SCC 107.
41. Bank of hdia v. O.F. Swarnkar, (2003) 2 SCC 721.
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Within the area of public law review an interesting question which came
before the Court was whether a society though not sponsored by the gov-
ernment but taken over by the government under the Cooperative Societies
Act is ‘State’ in order to be within the jurisdictional reach of the writ juris-
diction. The matter is pending before the Constitution Bench of the Supreme
Court.*?

It is no denying the fact that though the extension of the Court’s writ
aid to companies and societies would make them more responsible and re-
sponsive yet if it in any manner hampers the corporate management viability
it may adversely affect the economic grounds and accountability. It is for
this reason that the Supreme Court has left the question open whether Air
India Corporation is a State and, therefore, bound by constitutional reserva-
tions under Article 16(4) of the Constitution.*

Though the trends in judicial behaviour as discussed above are welcome,
the whole approach has been halting and varicgated. The trend of the Indian
courts to take shelter behind technicalities of law makes the growth of law
stultifying. The primary purpose of jurisdiction of the High Courts as laid
down under Article 226(1) is to protect the ‘little man’ from any injury of
a substantial nature or substantial failure of justice besides enforcing his
fundamental rights. Therefore, instead of being obsessed with the status of
‘person or authority’, the court must exercise its power for the protection of
the ‘little man’. Threat of injustice may arise not only from the constitutional
or statutory agencies but also from private persons and bodies commanding
vast economic and political powers. It is gratifying that the Apex Court in
Bodhisattva Gautam v. Subhra Chakaraborty** held that the court can en-
force fundamental rights even against private bodies or individuals and also
award compensation for vielation of fundamental rights. The court may exer-

cise its jurisdiction suo motu or on the basis of a PIL in the absence of
personal approach by the victim.

Generally speaking no writ can be issued to any constitutional function-
ary to form an opinion about the eligibility and suitability of a person for
appointment as a judge of the superior court. In this case allegedly a sen-
iormost District and Sessions Judge wanted his name to be considered for
appointment as a High Court judge which was held not permissible.*’

42 See P. Vaidya Rajan v. State of T.N.. 1992 Supp (2) SCC 104.
43, Air-India v. B.R. Age, (1993) 6 SCC 359, See also Calcuta State Transport Corporation

v. CIT. (1996) 8 SCC 758. Whether STC is an ‘authority” under Art. 12, question was
left open

44, (1996) 1 SCC 490. This case came before the Supreme Court in an SLP petition under
Art. 136. :

45 R.K. Mahajan v. Chief Justice of H.P. High Court, 1995 Supp (3) SCC 655.
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(2) Locus Standi to challenge Administrative Action

¢

After discussing the subject ‘against whom writ may lie', a legitimate
question arises as to who can challenge an administrative action? This brings
us o the problem of standing of a person necessary to entitle him to sue
the administrative agencies. The development in this area has been a patch-
work of case-law. It has not yet been fully realised that no one will spend
his money and time in challenging an action unless he has some interest in
i; why then should he be discouraged?

In case of a writ of habeas corpus any person can file the writ to secure
the release of a person in illegal detention, public or private. In the early
days of 1979, a lawyer of the Supreme Court filed a writ to secure the
release of undertrials in various jails in Bihar.*6

A writ of quo warranto also can be filed by any person to challenge
the appointment of a person to a public office, whether or not he has a
personal interest in it. This is allowed perhaps on the ground that everyone
has an interesi that public money must not be wasted on invalid appoint-
ments. In the same manner filing of a writ petition in public interest is also
an exception to the general rule of locus standi.*’

Thke general rule governing the writs of mandamus and certiorari is that
it is only the person whose rights have been infringed who can apply for
the writ. However, it is not necessary that it must be only his personal right
which is adversely affected. e may challenge an action even when he has
a right common with others. Therefore, a taxpayer shall have standing to
prevent a misapplication or misappropriation of public funds by an auth-
ority,*® and an ordinary citizen shall have standing to challenge an election
held contrary to the provisions of law.*? In the same manner, in case of a
breach or abuse of a statutory duty, anybody who is adversely affected can
file a petition for writ no matter if he does not have an enforceable right.5?

However, a mere interest would not entitle a person to a writ unless he
can show that his interest is more than that of an ordinary member. Tt is on
this count that the Supreme Court refused to grant the writs in Maganbhai
v. Union of India®', where the petitioners sought to restrain the government
from giving cffect to a Kutch Tribunal award by handing over certain ter-
ritory in Rann of Kutch to Pakistan. The Court found that no petitioner had

46. Hussainara Khatoon (1) 1o (V1) v. Home Secy., State of Bihar, (1980) 1 SCC 81, 91,
93, 98, 108, 115.

47. Gulam Qadir v. Special Tribunal, (2002) 1 SCC 33.

48. Kelyan Singh v. Stace of Punjab, AIR 1962 SC 1183,

49. T. Venkateswara Rao v, State of AP, AR 1958 A" 438.

50. K.N. Guruswamy v. State of Mysore, AIR 1954 5C 592,

51, (1970) 3 SCC 400: AIR 1969 SC 733. See also L.C. Bose Tenants® Assn. v. Collector,
AIR 1977 Cal 437.
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any clear interest in the action of the government, because neither did anyone
live there nor did they have any property there. On the other hand, a member
of the public who has a right to worship in a particular temple shall have
locus standi to challenge the misapplication or misappropriation of temple
property and the appointment of trustees.3?

In case of juristic persons such as companies, normally, the juristic per-
son must vindicate its own rights. However, the trend of judicial decisions
is that even a shareholder can sue for the infringement of a juristic person’s
right if he can show that his personal rights are directly and substantially
affected adversely by the action.®?

It is gratifying to note that the courts have started realising the public
purpose which public law review serves in any intensive form of society.
The essential purpose of public law review is not so much the enforcement
of rights as the control of administrative action. Therefore, whosoever chal-
lenges an administrative action which is patently bad, the courts ought not
to raise objection in reviewing such action on the technical ground of locus
standi.

In another case, the International Airports Authority invited tenders from
“‘registered second-class hoteliers’ for running a second-class restaurant and
two snack bars at the International Airport, Bombay. It was stipulated that
*‘the acceptance of tender will rest with the Director...who reserves for him-
self the right to reject all or any of the tenders rececived without assigning
any reason''. In this case the highest tender was accepted but the snag was
that the tenderer was not a ‘registered second-class hotelier’. A writ was
filed by a person who had not filed any tender. challenging the award of
the contract to a person who was not a registered second-class hotelier. Ob-
jection was raised regarding maintainability of the proceedings on the ground
of locus standi. The contention of the petitioner was that he was in the same
position as the successful tenderer because if an essential condition could
be ignored in the tenderer’s case it could be ignored in his case also. The
petitioner argued that he did not fill a tender because of the prescribed reg-
uisite qualification. He could have applied had he known that the condition
of eligibility was indeed flexible. This resulted in violation of the right to
equality. The Supreme Court though did not disturb the contract in exercise
of its discretion but accepted the plea on standing.*

These liberal trends in judicial behaviour are certainly welcome but one
is not to forget the warning given by Prof de Smith that in a developed legal

52, Nabaghan v. Sadanandu, AIR 1972 Ori 188.

33. Dwarkadas v. Sholapur Spinning and Weaving Mills, AIR 1954 SC 119; R.C. Cooper
v. Union of India, (1970) 1 SCC 248: AIR 1970 SC 564, Bennert Coleman & Co. v.
Union of India. (1972) 2 SCC 788: AIR 1973 SC 106.

54. R.D. Shetey v. Duternational Airports Authorirv, (1979) 3 SCC 489: AIR 1979 SC 1628,
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system the professional hugant and meddlesome interloper who invoke the
jurisdicton of the court in matters that do not concern them must be dis-
couraged.® Therefore, Justice V.S. Deshpande rightly observed that a peti-
tioner will have standing to sustain a public action only if he fulfils one of
the two following qualifications: he must either convince the court that the
direction of law has such a real public significance that it involves a public
right and an njury to the public interest or he must cstablish that he has a
sufficient interest of his own over and above the general interest of other
members of the public in bringing the action.®® This thinking is clearly re-
flected in the judicial behaviour where the Rajasthan High Court came to
the conclusion that an advocate had no locus standi to challenge the action
of the President establishing a Bench of the High Court at Jaipur on the
sround that the Chief Justice had not been consulted,*” but on the other hand
various High Courts have held that a person has a right to challenge the
constitutional validity of the caretaker government of Mr Charan Singh at
the Centre.®® Though no particularisation of relevant factors determining
locus standi in all situations can be exhaustive in view of the increasing
assumption of new tasks by the government and the various administrative
agencies, the need for maintaining a proper balance between private right
and public defence cannot be overemphasised.

The technical doctrine of ‘locus standi” is being gradually widened to
give it a ‘social’ content in conformity with the letter and spirit of the Indian
Constitution.® In Fertilizer Corporation Kamgar Union v. Union of India®,
Krishna Iyer, J. prepared a real case for a broad-based application of the
principle of locus standi necessary to challenge administrative actions. He
made the following points:

(1) If the tone of public life in the country were sufficiently honest and
fairminded, formal norms to control administration may not be
neaded. But when “‘corruption permeates the entire fabric of the
government”', legality is the first casualty, for then the State power
“i1s exercised on grounds unrelated to its nominal purposes®’.

(2) In such a climate, civil remedies for administrative wrongdoing de-
pend upon the action of individual citizen. An individual must at

55 De Smith: Jupicial, REVIEW OF ADMINISTRATIVE ACTION, pp. 362-63. Sce also Jasbha
Muotibhai Desai v. Roshan Kumar, (1976) | SCC 671: AIR 1976 SC 578. The Supreme
Courl held that a meddlesome interloper has no locus standi but a stranger may have
one where exceptional circumstances involving a grave miscarriage of justice have an
adverse effect on public interest.
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SC 344,
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his own expense challenge the vast panoply of State power by a
civil action in a court at a great hinancial cost to himself.

(3) A pragmatic approach to sociai justice compels us to interpre® con
stitutional provisions (including Articles 32 and 226) liberally with
a view to see that effective policing of the corridors of power is
carried out by the court until other ombudsman arrangements are
made. Court’s function, of course, i1s limited to testing whether ad-
ministrative action has been fair and free from the taint of unrea-
sonableness and has substantially complied with the procedural
norms set for it by the rules of public administration and that the
action of the administration is not mala fide,

(4) Locus standi must be liberalised to meet the challenges of the times.
Ubi jus ibi remedium must be enlarged to embrace all interests of
public-minded citizens or organisations with serious concern for
conservation of public resources and the direction and correction of
public power so as ta promote justice in all its facets.

(5) Restrictive rules of standing are antithesis to a healthy system of
administrative law. If a plaintiff with a good case is turned away,
merely because he is not sufficiently affected personally, that means
that some government agency is left free to violate the law, and
that is contrary to the public interest. Litigants are unlikely to ex-
pend their time and money unless they have some real interest at
stake. In the rare cases where they wish to sue merely out of public
spirit, why should they be discouraged? Effective access to justice
is the most basic human requirement — the ‘most basic human
right'— of a system which purports to guarantee legal rights.

(6) Public interest litigation is part of the process of participative justice
and ‘standing” in civil litigation of that pattern must have liberal
reception at the judicial doorsteps. Jt has been conclusively proved
that the liberalised standing rules had caused no significant increase
in the number of actions brought, arguing that parties will not Jiti-
gate at considerable personal cost unless they have a real interest
in the matter.

(7) If a citizen is no more than a wayfarer or officious intervener with-
out any interest or concern beyond what belongs to any one of the
660 million people of this country, the door of the court will nat
be ajar for him. But if he belongs to an organisation which has
special interest in the subject-matter, if he has some concern deeper
than that of a busybody, ‘‘he cannot be told off at the gates, although

whether the issue raised by him is justifiable may still remain to
be considered'’.
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(8) Justiciability of the issues and standing to agitate them are two dif-
ferent things.

There is no dispute that the orthodox rule of interprelation regarding
locus standi of a person to reach the Court had undergone a sea change with
the development of Constitutional law in India and the Constitutional Courts
have been adopting a liberal approach in dealing with the cases or dislodging
the claim of a litigant merely on hypertechnical grounds. 1f a person ap-
proaching the Court can satisfy that the impugned action is likely to affect
his right which is shown to be having some source in some statutory pro-
vision, the petition filed by such person cannot be rejected on the ground
of his not having locus standi. In other words, if a person is found to be
not merely a stranger having no right whatsoever to any post or property,
he cannot be non-suited on the ground of his not having locus standi 6!

(3) Standing in public interest litigation

The first building blocks for the expanding concept of locus standi were
provided by those Supreme Court decisions which indicated that the ex-
pression “aggrieved persons'' to whom standing may be given is an elastic
concent the meaning of which would vary from circumstance to circum-
stance, Trom statute 1o statute and that while in private law its ambit wus
narrow, in regard to professional conduct and morality it had to be taken as

having a wide import.%® In order to have a coherent view of the standing in
Public Interest Litigation the following situational responses of the courts in

India may be noted:
l.  Expression ‘standing’ to include notional injury

The concept of ‘direct personal injury” has been expanded to include a
‘notional injury” within the areca of public law litigation. Therefore. the court
eld that a ratepayer has standing to control deliberations of the Corporation
meetings which may involve a waste of time and money because it is his
money which will be wasted.* In the same manner it was held that a taxpayer
has locus standi to challenge the decision of a municipality for erecting even
a privately donated statue because the statue would have to be maintained
out of taxpayers’ money.®* Elaborating the same idea, the High Court of
Orissa in Nabaghan Naik v. Sadananda.Das® held that the members of the
general public who worship or who have the right to worship the deity have

61. Gulam Qadir v. Special Tribunal, (2002) 1 SCC 33.
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a sufficient interest to challenge the appointment of trustees and misman-
agement of the temple’s affairs.

2. ““Public duties’" standing

Public duties are owned by the State to the people at large and, therefore,
every citizen has a right to enforce the performance of such duties for the
benefit of all. In Municipal Council, Ratlam v. Vardichand®®, the Supreme
Court allowed ‘standing’ to an ordinary citizen to initiate action against the
municipality which failed to discharge its public duties such as maintenance
of roads and providing sanitary facilities. In the area of criminal law also
where it is the duty of the State to prosecute a criminal because a crime is
considered to be an offence against the society, the Court allowed a private
party to initiate and pursue a criminal case in a situation where the State
has not prosecuted the offender for reasons which do not bear on public
interest but are prompted by private influence, mala fides and other extra-
neous considerations.67

3. ‘““Class'’ standing

Courts have recognised the right of a member of a ‘class’ to initiate
action in a case where the whole class is likely to be affected by an.action.
In Sunil Batra (1I) v. Delhi Administration®®, the Supreme Court granted
standing to Sunil Batra as one of the prisoners to challenge the lodging of
the prisoners in unsatisfactory and inhuman prison conditions. The Court
also recognised his right to move it in regard to the alleged torture of another
prisoner. Similarly the Court recognised the right of members of a union to
move the court on a matter which may affect their jobs. This was firmly
established in Fertilizer Corporation Kamgar Union v. Union of India® that
the members of the union had the right to challenge the corporation decision
for sale of the chemical plant at Sindri. Therefore, if a person belongs to an
organisation which has a special interest in the subject-matter and has some
deeper concern than that of a busybody, he cannot be refused the court’s
access. Walking forward with the same stride the technical doctrine of locus
standi was given ‘social content’ in conformity with the letters and the spirit
of the Constitution. In a major judgment’™® supporting the workers’ rights,
the Highest Bench ruled that workers have locus standi to be heard in a

606, (1980) 4 SCC 162: AIR 1980 SC 1622; R.K. Shenoy v. Town Municipal Council, (1974)
2 SCC 506. Justice V.D. Misra, Chief Justice of the Himachal Pradesh High Court
recently admitted a writ of a citizen against the Simla Municipality for the enforcement
of its ordinary duty of keeping the city clean. Indian Express, May 5, 1983.

67. Sadhanantham v. Arunachalam, (1980) 3 SCC 141: AIR 1980 SC 2113.
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winding-up proceeding of a company. According to the Indian Companics
Act, 1956, only the creditors and contributories are entitled to be heard in
a winding-up praceeding. The workmen have no locus standi except when
their dues are unpaid, but that would be only in their capacity as creditors.
Bringing out the concept of ‘locus standi” from the thickets of the 19th
Century laissez faire doctrine into the fresh breeze of the directive principles
of State policy which enjoin on the government to secure workers' partici-
pation in the management of the undertakings, Bhagwati, J. who wrote the
main judgment said that the concept of company has undergone radical trans-
formation and the traditional view that a company is a property of the
shareholders is now an exploded myth in view of the new social values. It
is not only the sharcholders who have supplied capital who are interested in
the enterprise which is being run by the company but the workers who
supply labour are also equally, if not more, interested because what is pro-
duced by the enterprise is the result of labour as well as capital. Capital is
only one of the factors of production and it cannot confer on the owner
exclusive domain over all other factors. While the owner invests only part
of his money in the company and bears only a limited financial risk and
otherwise contributes nothing to the production, the warkers contribute a
major share of the product. The workers invest their ‘sweat and toil” and in
fact “their hife itself”. Justice Reddy said the same thing when he began
his judgment with Shakespeare: ““You take my life when you do take the
means whereby I live.” In this manner the workers” locus standi to partici-
pate in winding-up proceedings of the company which adversely affect their
very ‘hivelihood' 1s also implied in the principles of natural justice. Thus
developing horizons of the technical doctrine of ‘locus standi’ would go a
long way in the direction of the implementation of the new social values
aimed at improving the quality of life in this country.”

The same approach has been developed further to cover a person who
though a member of the class to which the victim belongs. is not himself
likely to be affected by the action. It is on this ground that any person can
be allowed standing to file a petition of quo warranto to challenge the ap-
pointment to a public office.

4. "Public Concern™ standing

Under this category a person acquires standing not because he belongs
to a class or he has any special interest or has suffered personal injury but
because being a responsible citizen he feels concerned on a matter of public
concern. It is on this ground that the Consumer Education and Research
Centre, Ahmedabad was allowed access to the court for challenging a Gujarat

71, Aceording to a survey conducted in (he USA, lndia ranks 83th on the graph of *quality
af life' out of 110 countries. USA comus fourth. First three positions go ta Scandinavian
countries. fndian Eypreay, Chamdigarh, December 7, 1982,
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Government notification winding up the Machhu Commission inquiring into
the Morvi Dam disaster of August 11, 1979 1 whicii 1820 persvis iost their
lives and caused an estimated damage of 100 crores in the Morvi town of
Rajkot district. The government had appointed a one-man commission of
Justice B.K. Mehta.”* The decision to wind up the inquiry commission was
found by the court not only unreasonable but mala fide also. Similarly, the
Citizens For Democracy was allowed to intervene in Sunil Batra v. Delhi
Administration”, Hindustani Andolan was allowed to intervene in the Spe-
cial Bearer Bonds case™, People’s Union for Civil Liberties was allowed
10 intervene in National Security Ordinance case,’> Free Legal Aid Com-
mittee, Jamshedpur was allowed to initiate action for improving prison con-
ditions,’® Free Legal Aid Commitiee, Hazaribagh was allowed to initiate
proceedings for the release of illegally detained prisoners who were in deten-
tion for almost two or three decades,” Delhi units of two civil rights organ-
izations — People’s Union for Civil Libertics and Citizens for Democracy
—- were allowed to file a joint writ petition for the release of the report of
the National Police Conunission,”™ Delhi-based citizens” group was allowed
to initiate proceedings on inequities of specific pension rules, the members
of the Chipko Movement were allowed to initiate action for the illegal felling
of trees in forests, Bandhua Mukti Morcha was allowed standing to seek
release of bonded labourers in Faridabad district stone quarries,”™ People’s
Unijon for Democratic Rights was allowed to seek relief on behalf of la-
bourers working on Salal Hydro-Electric Project against exploitation and
denial of the benefit of labour luws by contractors,® Lok Vidayan Sangha-
tana was allowed standing to petition for staying the telecast of serial Honi
Anhoni, on the ground it spreads superstition and obscurity.®!

Under this category not only groups and organisations have been allowed
standing but individuals have also been granted access to courts. Two Pro-
fessors of Law from Delhi University were allowed to initiate proceedings
for investigation into the functioning of & Women's Protective Home in Agra
though neither of these Professors nor any of their friends or relatives were

72. Conswmer E and R Centre v. Srate of Gujarat, (1981) 22 GLR 712. The Centre has
also been allowed standing in matters relating Lo triff increase by the Gujarat State
Electricity Board, Gujarat Road Transport Corporation and ladian Airlines, to eacise
refunds claimed by manufacturers on grounds of wrongful levy and 1o low cost insurance
policy floated by the Life Insurance Corporation,
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affected by the sub-human conditions in the Home.®* Similarly the court
allowed journalists 1o move petitions in the Supreme Court. One petition
concerned the bulldozing of Bombay pavement dwellings at the height of
the monsoon season. The other petition was based on a series of investigative
reports on Naxalite prisoners in Tamil Nadu® The writ petition filed by
C.K. Daphtary, former Auorney General of India, against senior officers of
the Dethi Telephones and the Government of India for excessive billing by
the lelephone authorities, which is a common feature, is noteworthy. His
plea to the Delhi High Court to treat his petition as Social Action Litigation
and to afford reliefs which would benefit all the subscribers was promptly
accepted.® The Kamla case® is again a pointer in the right direction. In this
case three journalists in order to highlight the inhuman traffic in women
purchased Kamla from the flesh trade market in Morena in Madhya Pradesh
and filed a writ in the Supreme Court praying for various reliefs so that this
inhuman treatment to women may be mitigated. Acceptance of this writ by
the Supreme Court and the direction to the State Government for investiga-
tion clearly show that any ‘public-minded citizen” can approach the court
with grievances of the poor and the illiterate, the silent majority. It is against
this backdrop that the efforts of the public-spirited citizens who filed a writ
in the Supreme Court lo attract the attention of the government in order to
sccure relief to alleviate the sufferings of the labourers engaged in the con-
struction of ASIAD 1982 complex may be appreciated.® The Court also
allowed standing to an employee of the Border Roads Organisation (BRO)
to file a writ petition against the Union of India for seeking action against
drunken armymen who indiscriminately shot and killed at least 5 workers
of the BRO on Independence Day of 1982, The incident was reported by
the lnclian Express on October 26, 1982, It was alleged that the army auth-
orities were hushing up the matter.37 Standing has aiso been allowed to in-
dividuals seeking investigation into cases of prison torture and human
sacrilice 3% In the same manner the University College of Law Students’
Legal Aid Society, Dharwar was allowed standing for challenging the levy
of capitation fees for professional course admissions at the cost of meri-
torivus students.® Standing was also granted to the General Secretary, Public
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Interest Law Service Society, Cochin who sought sale and distribution of all
the drugs recommended to be banned by the Drugs Consultative Commit-
tee.” Sheela Barse, a journalist, was allowed standing to seek relief against
torture to women in police lock-ups in Maharashtra.?! Maintaining the same
tenor the Highest Bench ruled in D.S. Nakara v. Union of India®, that any
member of public having sufficient interest can maintain an action fOI’_]UdI
cial redress for public injury arising from breach of public duty or from
violation of some provision of the Constitution or Law and seek enforcement
of public duty and observance of such constitutional or legal provision.
Hence standing was allowed to the petitioner for enforcing the rights avail-
able to a large number of old and infirm retirees. In this case on May 25,
1979 pension rules for government servants were liberalised but benefit was
given only to those who retired on or after that. A petition was filed on
behalf of all the pensioners who had been denied benefit and thus suffered
prejudice. The time is fast approaching when the court would allow access
to its aid to consider the plight of workers dying of sclerosis in Mandsaur,
adivasis losing limbs collecting metal on a firing range in Madhya Pradesh.
and landless labourers or brick-kiln workers or tribals in a forest.%?
Maintaining the thrust forward a parent of a student of Medical College,
Shimla was allowed standing for banning ragging in the college.®* Neerja
Chaudhary, a journalist was allowed standing to compel the government to
rchabilitate released bonded labourers.?® Similarly in D.C. Wadhwa v. Stare
of Bihar%, the court held that every citizen has a right to question the law
made by the executive usurping legislative functions which is a fraud on the
Constitution. In this case the petitioner, a professor in the Gokhla Institute
of Politics and Economics had found, on the basis of his research, that the
practice of repromulgation of ordinances by the Bihar Government was a
colourable exercise of power. The high bench-mark is Ramesh v. Union of
India® where the court allowed standing 1o a citizen to file a petition for main-
tenance of communal harmony even though no provision of the Constitution
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is violated. In this case & petition had been filed by a person for restraining
the government from telecasting the serial Tamas which according to him
breeds communal hatred.

The liberal theory in Social Action Litigation is that the judge would
not ask the petitioner how he was affected and what was his personal injury
or loss. The major outcome of these cases would be a widening of the power
of the citizen o move the courts even when his own rights are not violuted.
In SP. Gupta v. Union of Indic', popularly known as the Judge case the
court discussed the rationale behind this expansion of the rule of locus standi.
I this case the petitioners were zenerally lawyers practising in High Courts
and the Supreme Court who felt that the independence of the judiciary in
India has been threatened by certain governmental action relating to: (i) the
ssuance of a circular by the Union Law Minister on March 18, 1981; (ii) the
practice of granting short-term extensions to Additional Judges on the expiry
of their inital term; and (i) the wansfer of judges from one High Court to
another. One of the very important issues involved in this case was the
standing of the lawyer-petitioners to have access to the court in this matter
of public importance, ie., independence of the judiciary. Granting them
standing the court observed that the profession of Tawyers is an integral part
of the judicial system and therefore the lawyers have sutficient interest to
maintain an action for the preservation of the independence of the judiciary,
which is a basic feature of the Constitution.? Thus though the rule of locus
standi was hberalised it does not mean that it is without any limitation. The
cowrt was quick o add that the petitioner must not be a mere wayfarer or
olficious intervener or bystander or meddlesome interloper.? He must be
acting bong fide and must have sulticient interest belore he can be accorded
standing. *Sufficient nterest” would have to be determined by the court in
each individual cuse? One such situation where the petitioner shall be
deemed as not having “sufficient interest” would be where though the ad-
ministrative action or inaction causes public injury but also. causes specific
mjury o an ndvidual or a group and the latter does not want o maintain
any action for reasons not actunted by poverty, illiteracy or fear. Contrary
to this would be something like thrusting @ relief on someone who does not
want it.% Furthermore, the individual who moves the court in matters of
public interest must be acting bona fide with a view o vindicate the cause
of Justice,” so it he is acting for persona! gains or private profit or out of

I 1931 Supp SCC 87. AIR 1932 SC 149
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political motivation or other oblique considerations, the court would not
allow itself to be activated at the instance of such person.’

The main thrust of the court's ruling in this case is that any individual
acting bona fide and having sufficient interest can have access to the court
for the purpose of redressing public injury, enforcing public duty, protecting
social, collective, diffused rights and interests or vindicating public interest.®
This desired liberalisation of the rule of locus standi would not only make
the administration more responsible and responsive to the people but would
also make it possible for the courts to effectively police the corridors of
power and prevent violations of law.? Among the many justifications pro-
vided by Justice Bhagwati for this liberal approach to the rule of locus standi,
the following are important from the present perspective. First, the rule of
law will be ‘substantially impaired’ if *'no one can have standing to maintain
an action for judicial redress in case of public wrong or public injury’’. It
is “‘absolutely essential that the rule of law must wean people away from
lawlessness on streets and win them for the court of law ™. If the breach of
public duties was ‘allowed’ to go unredressed by courts on the ground of
standing, it would *‘promote disrespect for rule of law'". It will also lead to
corruption and encourage inefficiency. It might also create possibilities of
the “*political machinery” itself becoming a participant in the misuse or
abuse of power. Finally, the newly emergent social and economic rights
require a new kind of enforcement.'? Besides controlling administrative
wrongs and illegalities which may otherwise remain unchecked, it may also
ensure ‘“‘interest representation’” and ‘‘people’s participation™ in the admin-
istrative process.!' 1t only the ‘directly injured’ has the right to move the
court it would sometimes lead to anomalous situations. When forests arc
denuded, the court will hear only the torest official, who may be in collusion
with the vandals. Or when protected species are shot it will entertain only
complaints from wardens, who may be canspiring with the poachers,

However, this liberal approach will not apply in cases where conviction
and sentence of a regular criminal court are challenged through a public
interest litigation. This was ruled by the Supreme Court ‘o Simranjit Singh
Mann v. Union of India'?, wherein Akaii Dal (M) leader hud chalienged the
conviction and sentence of the two accused in Gen. Vaidya nurder case on
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the ground that he has an interest in the future of two convicts and also in
upholding the rule of law. The Apex Court observed that the petitioner being
a total stranger to the prosecution has no locus standi to maintain the petition.
Similarly in Karanijeet Singh v. Union of India"?, the Court refused standing
where the petmoncr had filed a PIL petition as a ‘next friend’ of the same
two convicts in Gen. Vaidya murder case whom he claimed were under a
disability due to their intense obsession based on religious belief.

However, some may be tempted to comment that this new constitution-
alism is an ‘unseemly trend’ and besides providing an unreasonable
constraint on administrative efficiency and celerity would also open a
floodgate of litigation.'* If what is happening in some foreign countries,
where liberal rule of standing in public interest litigation has come to stay,
can be any indicator, then the fallacity can be easily established. Litigation,
especially in India, is not such an enjoyable process that everyone would
litigate for a lark. This fact is proved statistically also. In the Supreme
Court 35,000 cases were filed in 1985 and in comparison to this only 200
PIL petitions were filed. What it important to note is that if 35,000 cases
benefited 35,000 persons, perhaps 200 PIL petitions may have benefited
millions.!3 The trend of liberalising standing in public interest litigation
opens up a new era of unique judicial role perception and performance in
India. The nature of the judicial process is not purely adjudicatory nor is
it functionally that of an umpire. The dynamics of the judicial process has
a new ‘enforceracnt’” dimension which includes ‘rights mobilisation” without
which the rights and interests of the poor and illiterate silent majority would
become sterile.

Besides judicial activism in the area of locus standi, standing can be
bestowed by statute also. The Legislature by passing the Bhopal Gas Leak
Disaster (Processing of Claims) Act, 1985 conferred standing on the Central
Government to represent on behalf of the gas victims before the Supreme
Court for the settlement of compensation claims.

These liberal trends in law relating to locus standi reached a culmination
point in Ramesh v. Union of India'®. In this case a writ was filed regarding
telecast of serial Tamas which depicted communal violence after the partition
of India in 1947. It was a public interest writ wherein attention of the court
had been drawn to the public and national interest which the serial was likely
to jeopardize by developing communal hatred. Rejecting the preliminary ob-
jection as to locus standi of the petitioner the Supreme Court held that the
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See Editorial, Indian Express, November 17, 1982.

15. Indian Express, Oct. 27, 1986, p. 6.

16. (1988) 1 SCC 668.
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writ is maintainable even though no provision of the Constitution is violated
including Articles 21 and 25. The Apex Court further observed that the
petitioner can file the petition and draw the attention of the Court to ensure
that the communal atmosphere is kept clean and unpolluted.

In the USA, the question of locus standi is a by-product of ‘cases and
controversies’ clause of the American Constitution. Unless a person has a
direct personal interest in the action, it will not be a situation of ‘case and
controversy'. Ilowever, today the trend is towards the expansion of horizons
of standing."?

The courts are moving away from ‘economic injury concept’ to ‘non-
economic value concept'. A taxpayer is deemed to have sufficient interest
te challenge the unconstitutionality of the exercise of power by Congress
if it violates the taxing and spending clauses of the Constitution. Tremen-
dous development is taking place regarding consumers’ standing to
challenge an administrative action, and a consumer is now allowed to chal-
lenge administrative action if it affects the price or quality of product and
services.

In Reade v. Ewing'8, the court allowed a challenge by a consumer
against the order of the administrative authority allowing a vitamin content
to be supplied from a synthetic source on the ground that it affects the quality
of the product which the person consumes. In the same manner in Citizens’
Commissioner v. Volpe'?, the court allowed a challenge by citizens against
the decision of the authority which had the effect of destroyving the scenic
river area by the construction of a highway.

A big stride was taken by the court in Ojffice of Communicarion v.
Federal Conununication Centre?®, in which the Supreme Court accepted the
standing of the representatives of television viewers as sufficient to challenge
the action of the authority renewing the television opcration licence on the
ground that the station discriminated against blacks in its programmes and
thus denied the viewer of a fair programme required by law.

In England, too, the development of standing law is a patchwork of
case-law. Public interest actions like the interest of a taxpayer were enforced
in the name of Attorney-General who lent his name to the private individual.
However, now the courts have started allowing challenge in the name of the
individual taxpayer.?! In the case of prerogative writs the law is liberal and
any person can point out the excess or abuse of jurisdiction by any admin-
istrative authority. Therefore, the court accepted the standing of a member

17. Assaciation of Data Processing Organisations v, Comp., 397 US 150 (1970)
18. 205 F 2d 630 (1953)

19. 425 F 2d 79 (1970)

20, 359 F 2d 994

21, Prescott v, Birmingham Corpn, (1955) Ch 210: (1954) 3 All HB 693



276 Judicial Review of Administrative Action [Chap.

of the public to enforce the law against gambling houses.®* In this case the
Police Commissioner had circulated a confidential note that on account of
shortaee of police force, vigilance over gambling houses shall cease,

In January 1978 the new Rules of Court were brought into foice in
England. In respect of all remedies Order 53, Rule 3(5) lays down one simple
test of locus standi. The test is that the applicant must have ‘a sufficient
interest in the matter to which the application relates’. What 1s the test of
‘sufficient interest”? The courts have developed the test in Blackburn® and
MceWhirter cases. “The court will not listen to 2 busybody who is inter-
fering in things which do not concern him, but it will listen to an ordinary
citizen who comes asking that the law should be declared and enforced, even
though he 1s one of a hundred, or one of a thousand, or one of a million,
who are affected by it.” Thus, through this actio popularis an ordinary
citizen can enforce the law in England for the benefit of all—as against
public authorities in respect of their statutory duties.”3

(4) Laches or unreasonable delay

Though writ-issuing power of the Supreme Court and High Courts for
the enforcement of fundamental rights 1s mandatory, however, the court may
refuse remedy f there is unreasonable delay in invoking the jurisdiction of
the court. Unlike limitation there is no fixed period for laches. Every case
will be determined on its own merit. Without reference to_the limitation law
the court must see whether there is any explanation for the delay in filing
the petition.”®

As regards the power of the High Court to issue writs for any other
purpose, if the period of limitation zs laid dewin L thie Limitation Act, 1963
has expired, the High Court will decline jurisdicuon. The rationale is that il
the reliet cannot be claimed in the ordinary manner because the limitation
period has expired, the same will not be granted by the High Court in exer-
cise of its extraordinary power.?” However, the High Court is not bound by
the limitation law in the sense that a petition even if within limitation may
still be refused on the ground of unreasonable delay,” because the extraor-
dinary remedy is discretionary.

22. R. v. Metropolitan Police Conunr. ex parte Blackbur, (1968) 2 QB 118: (1968) 1 All
ER 763.

23, R v. Merropolitan Police Commr., ex parte Blackburn, (1968) 2 QB 118,

24, Attorney-General v. Independent Broadeasting Authority, (1973) QB 629.

25. Lord Denning: THE IMSCIPLINE OF Law, (1982), p. 133,

26. Tilok Chand Moti Chand v. H.B. Munshi, (1969) | SCC 110: AIR 1970 SC 898, per
Hidayatullah, C.J.

27. Durga Prasad v. Chief Controller, (1969) 1 SCC 185: AIR 1970 8C 769.

28. Kamini Kumar v. State of W.B., (1972) 2 SCC 420: AIR 1972 SC 2060.
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Applying these principles the Supreme Court held in Arun Kumar v.
S.E. Railway®®. that when the appellant had made a representation against
the seniority list to the administration in 1967 which was replied in 1973,
there is no inordinate delay in filing the petition in view of the fact that the
railway administration was itself guilty of delay. Likewise a delay of four
years was ignored by the Karnataka High Court in view of the serious ad-
verse consequences to the petitioner.”® But on the other hand an unexplained
delay of two years after the completion of acquisition process was found
fatal for the maintainability of the writ petition.?! Again, even a delay of a
few days was considered as fatal because it involved upsetting the admission
of others.>® From these decisions it appears that ‘laches or delay” is a matter
of discretion with the court which must be exercised judiciously and rea-
sonably on the basis of the fact situation of every case. The Supreme Court
in P.S. Sadasivaswamy v. State of T.N.», also observed that it would be
sound and wise exercise of discretion for the courts to refuse to exercise
their extraordinary powers under Article 226 in the case of persons who do
not approach it expeditiously for relief and who stand by and allow things
to happen-and then approach the court to put forward State claims and try
to unsettle settled matters. Therefore, in M.S. Mudhol (Dr) v. §.D. Haleg-
tar*. the Apex Court ruled that the challenge to the appointment of principal
after a period of nine years on the ground that he did not fulfil the requisite
qualification, cannot be allowed. Similarly in LIC v. Joyti Chander Biswas¥
the Court did not allow petition filed after a lapse of six years against dis-
missal from service for long absence from duty.

For the application of the doctrine of laches, no distinction is made
between petitions for the enforcement of fundamental rights and for other
purposes.*® Unfortunately the courts do not take into consideration the time
taken in pursuing non-legal remedies for the application of this doctrine.’
Therefore, if a person who has been denied licence proceeds with the matter
through his political representative, e.g.. MLA or MP, instead of rushing
through the expensive and dilatory judicial process, the time thus consumed
will not be considered an excusable delay. It is difficult to reconcile this
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judicial behaviour with the norms of functioning of an intensive form of
democratic society.

Can laches extinguish fundamental rights? Following Tilokchand®® and
Rabindranath®®, the Supreme Court in R.S. Makashi v. .M. Menon® rzii-
erated the same principle that laches applies to writ petitions under Articles
32 and 226 for the enforcement of fundamental rights hence laches would
extinguish fundamental rights. In this case the bone of contention was the
seniority between two groups of government employees. The cause of action
arose in 1968 but the writ under Article 226 was filed after eight years. The
petitioners claimed violation of their fundamental right. Unfortunately this
decision of the Supreme Court, which was a three-judge decision, did not
even refer to a five-judege decision in Ramachandra Shanker Deodhar v.
Stare of Maharashtra*, in which, speaking for the majority, Justice Bhagwati
said that the claim for the enforcement of fundamental right of equal oppor-
tunity under Article 16 is itself a fundamental right guaranteed under Article
32 and the Supreme Court which has been assigned the role of a sentinel
on the gui vive for protection of the fundamental rights cannot easily allow
itself to be persuaded to refuse relief solely on the jejune ground of laches,
delay or the like.** Moving in the same direction the court allowed a writ
petition of persons displaced due to acquisition of land for steel plant for
seeking employment in the plant after 38 years of acquisition of land and
33 years after the setting up of the plant in view of the nature of the problem
and the decision taken by the government just about four years ago to provide
employment to displaced persons.*3

In Jawahar Lal Sazawal v. State of J&K*, the Apex Court was of the
view that a writ petition filed before High Court on 1982 and coming for
hearing after 16 long yecars is not barred by laches due to special circum-
stances of the case. In this case a writ had been filed in the High Court in
1972 by permanent government servants, serving in Government industrial
undertaking, subsequent to privatisation, for a declaration that they still con-
tinue to be government servants was dismissed as premature. Company
granted them wages at a rate admissible to government servants till 1979.
In 1980 company denied them parity. Such order was challenged in 1981
before Supreme Court which relegated the petitioners to the remedy under
Article 226. Writ accordingly was filed before High Court in 1982 and came

38. Tilokchand Motichand v. H.B. Munshi, (1969) 1 SCC 110: AIR 1970 SC 898.
39. Rabindranath Bose v. Union of India, (1970) 1 SCC 84: AIR 1970 SC 470.
40. (1982) 1 SCC 379: AIR 1982 SC 101.

41, (1974) 1 SCC 317: AIR 1974 SC 259.

42, Id., pp. 325-27 (SCC).

43. Buttu Prasad Kumbhar v. Steel Amhorr.ry of India, 1995 Supp (2) SCC 225
44. (2002) 3 SCC 219.
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up for hearing after 16 years. In the same manner where the petitioner was
an illiterate widow with meagre resources who had been deprived by the
Railways her gangman husband’s arrears of family pension, the Court held
that petition was admissible despite delay.*3 Sufficient cause for condoning
delay or laches was also found by the Court when the lawyer withheld
papers and did not inform the client of an adverse decision in a writ peti-
tion.*® Question of delay or laches is a question which must be considered
by the Writ Court. Where jurisdiction is exercised by the High Court, it
cannot be assailed under Article 136, more so when the order is legally
sustainable.#’

(5) Alternative remedy

The law is that the Supreme Court and High Courts cannot refuse relief
under Articles 32 and 226 on the ground of alternative remedy if the person
complains of violation of his fundamental rights. But if the person invokes
the jurisdiction of the High Court for any other purpose, in excrcise of its
discretion the High Court may refuse relief. The law was laid down with
sufficient clarity by the Supreme Court in A.V. Venkareswaran v. R.S. Wadh-
want*3, In this case, the petitioners had imported Schaeffer pens with gold
plating from Australia. The customs authorities charged higher rate of duty
than was fixed for ordinary pens. This action was challenged in a writ pro-
ceeding. The main contention before the court was that the petitioner has
not exhausted the alternative remedy of review by the Central Government
before coming to the court. The court observed that the rule of exhaustion
of alternative remedy is not one that bars the jurisdiction of the court, but
it is a rule which courts have laid down for the exercise of their discretion.*?
Even in the face of an alternative remedy, the discretion lies with the High
Court to entertain the petition. No inflexible rules can be laid down for the
exercise of discretion in this regard. Even then the broad policy behind the
doctrine is that the writ jurisdiction is not meant o short-circuit or circum-
vent statutory procedures. It is only where statutory remedies are entirely
ill-suited to meet the demands of extraordinary situations, as for instance,
where the very vires of the statute is in question or where private or public
wrongs are so intricably mixed up and the prevention of public injury and
the vindication of public justice require that recourse may be had to extra-
ordinary remedy. However, cven then the courl must have good and suffi-
cient reasons to bypass the alternative remedy provided by statute.®®
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Therefore, if the alternative remedy is either not adequate,®! or was lost for
no fault of the person, or is illusory,®® or involves delay,’* the High Courl
may grant relicf. Leaving aside these cases, in all cases of absence of juris-
diction and abuse of jurisdiction the court may exercise jurisdiction even
when alternative remedies are available.55 In the same manner where there
is a violation of Fundamental Rights the Supreme Court in exercise of its
jurisdiction under Article 32 and the High Court under Article 226 will issue
writs and alternative remedy will not be considered a bar because it is the
duty of the Supreme Court and the High Court to issue appropriate writ for
the enforcement of Fundamental Righis.

It may be pointed out that the Constitution (Forty-second Amendment)
Act, 1976 had absolutely barred the jurisdiction of the High Courts in all
cases where alternative remedy was provided by or under any other law
except in cases of the enforcement of fundamental rights. Clause (3) inserted
in Article 226 had provided that no petition for the redress of any injury
referred to in sub-clause (D) or (¢) of clause (1) shall be entertained if any
other remedy for such redress is provided for by or under any other law for
the ume being in force. However, this amendment has now been repealed
by the Constitution (Forty-fourth Amendment) Act, 1978.

Parallel remedies in respect of same matter at the same time ordinarily
not permissible but extraordinary situations or circumslances may warrant a
different approach where court’s orders are violated or thwarted with im-
punity. In such cases alternative remedy will not bar the jurisdiction of Writ
courts.’” However, in a writ petition filed during pendency of appeal before
the statutory authority an alternative remedy will be a bar to the exercise of
jurisdiction.™ In the same manner where the remedy by way of appeal and
revision was available High Court cannot assume jurisdiction.’? Normally
in a dispute relating to terms of private contract the proper course would be
arbitration or institution of suit and not the writ petition.¢°
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Though existence of alternative remedy does not oust the jurisdiction
of writ Courts. yet it would be a good ground for not entertaining the peti-
tion.®! Where statute provided Service Tribunals for adjudicating disputes of
government servants, the sard tribunai cannot be bypassed by filing writ
petition on the ground that tribunal lacks power to pass interim order.®? In
Sadhana Lodh v. National Insurance Co. Ltd.%*, the Apex Court further held
that a writ petition by an insurer challenging the award of tribunal is not
maintainable in the face of the fact that an alternative remedy by Nling appeal
before the High Court under Motor Vehicles Act was available to the insurer.

From the above discussion it becomes clear that the rule of exclusion
of writ jurisdiction when alternative remedy is available is a rule of discretion
and not one of compulsion. In at least four contingencies the Court may still
exercise writ jurisdiction in spite of availability of alternative remedy. Such
contingencies include: (i) where writ seeks enforcement of fundamental rights;
(ii) where there is a failure of principles of natural justice; (iif) where orders
or proceedings are wholly without jurisdiction; or (iv) where the vires of the
law is challenged. Applying these principles the Apex Court in Harbanslal
Sahnia v. Indian Oil Corporation® held that where the petitioner’s dealer-
ship, which was their bread and butter. was terminated on irrelevant and
non-existence cause. alternative remedy by way of arbitration would not oust
the jurisdiction of Writ Court.

In the USA, except in cases of lack of jurisdiction, exhaustion of alter-
native remedy is invariably insisted upon.®® But in Federal jurisdiction, the
rule is rigorously followed even in cases of lack of jurisdiction.®® In England,
there is no requirement for the exhaustion of alternative remedies if the
action is unlawful &

(6) Res judicata

The principle of res judicata which is grounded on public policy applies
in the public review area also. If a petition has been heard and dismissed,
the same petition on the same ground cannot be filed in the same court
again. The principle of res judicata also applies in cases for the enforcement
of fundamental rights. A person is free to reach the High Court or the Su-
preme Court for the enforcement of his fundamental rights. If such person
has made a choice of the forum and his petition has been heard and dismissed
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or accepted, he cannot agitate the same matter before another court in a writ
proceeding.5® But if the petition has been dismissed otherwise than on merits,
the person may file a fresh writ in another forum. Therefore, if the petition
under Article 136 has been dismissed in limine by the Supreme Court by a
non-speaking order it will not preclude the party from seeking the same
relief under Article 226 from the High Court on identical grounds.® In the
same manner contentions raised in an earlier Special Leave Petition which
was dismissed, held could not be raised in subsequent appeal before the
Supreme Court between the same parties.” Res judicata however does not
apply in the case of habeas corpus petitions; if the petition has been dismissed
on merits by the High Court, it can again be filed in the Supreme Court.”!

Res judicata shall apply even if the petition has been dismissed without
giving notice to the other party.”? Summary dismissal of a petition without
recording reason does not attract res judicata and a fresh petition on the
same ground can be entertained.”® Similary if a petition has been dismissed
as withdrawn res judicata shall not apply.”* Principle of res judicata shall
also not apply if the Court incidentally records findings on issues not raised
before it.73 Findings given in a petition at one stage and later held to be
final, challenge to such finding at a later stage of the same petition will be
barred by res judicata.’¢

The question of apphicability of constructive res judicata to writs was
considered by the Supreme Court in Srate of U.P. v. Naswwab Hussain?. In
that case a PSI challenged his dismissal by the DIG on the ground that he
was not given a fair hearing. The High Court, however, dismissed his peti-
tion. He filed a suit thereafter, and raised an additional plea that he was
appointed by the IG so cannot be dismissed by the DIG who is a subordinate
officer. The Stnrame Court he'd that the additional plea is barred by con-
structive tes judicata.

However, raising the question of constitutionality of a provision of law
stands on different footing than raising a matter on a bare question of law,
or mixed question.of law and fact or on fact. There is a presumption always
in favour of the constitutionality of the law. Onus is heavy on the person
challenging it. When a person enters a court for relief and does not challenge
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the constitutionality of law governing the matters directly and substantially
in issue, it only means and implies that he goes hy the presumption of con-
stitutionality. He cannot <o iuis instance be deemed to have raised the
question of constitutionality and therelore, question of constitutionality shall
not be deemed to have been decided against him alongwith all matters which
were directly and substantially in issue. Therefore if the question of con-
stitutionality is raised in another writ proceeding the principle of constructive
res judicata shall not be auracted.”™ Summary disposal of writ petition by
the High Court does not constitute res judicata. Further where a recurring
liability has been held to-be ultra vires the power, earlier summary disposal
of the case would not operate as res judicata.” In the same manner once an
order passed on merit by the Supreme Court exercising the power under
Article 136 has become final no writ petition under Article 132 on the self-
same issue is maintainable.®0

Thus it can be concluded that principles of res judicata and constructive
res judicita apply to writs also as they apply in case of civil suits. Therefore,
if a dispute has already been decided by a competent court which has become
final any petition under Articles 32 or 226 will be barred.®!

(7) No dismissal of petition without speaking order

In the immediate past a tendency was growing amongst High Courts to
dismiss petitions under Articles 226 and 227 in limine without a speaking
order. Depricating this practice, the Supreme Court in Arun v. Addl. Inspector
General of Police®?, observed that High Courts should not dismiss petitions
in limine without a speaking order just by the use of a laconic word ‘rejected’
or ‘dismissed’ because a speaking order would help the Supreme Court in
understanding the thought process of the High Court which in turn would
facilitate a quick and satisfactory disposal of Special Leave Petitions. No
matter this practice will certainly inspire public confidence in the judicial
administration but it has started giving rise to the accumulation of cases
betore High Courts. High Courts now feel it convenient to admit a petition
rather than writing reasons for dismissal. This will not apply to the Apex
Court which can dismiss a petition in limine without recording ot reasons
because being the highest court there is no appeal thereafter.3? Recording of
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reasons is not only necessary for appeal but is also necessary for generating
public confidence, hence the need to record reasons can never be obviated.

(8) High Court must be approached first

There is a growing tendency to file petitions before the Supreme Court
even in a case where it could have been filed before the High Court. Dis-
couraging this tendency the Supreme Court held in P.N. Kumar v. Municipal
Corpn. of Dellhi®, that in cases where writ can be filed before the High
Court parties should not approach the Supreme Court.

(9) Power to grant remedial assistance is implicit in public law review

Under Article 32(1) of the Constitution, the court has power to devise
any procedure appropriate for the purpose of enforcing the fundamental right-
s under Article 32(2). The power of the court is thus not only injunctive in
ambit to prevent the violation of fundamental rights but is also remedial in
scope to provide relief in case of breach of these rights. Thus the court has
implicit power to grant remedial assistance by way of compensation in such
cases. However, this does not mean that in every case of breach of fun-
damental right compensation can be awarded because Article 32 cannot be
used as a substitute for the ordinary civil court process of compensation.
Award of compensation must be confined to exceptional cases of gross and
patent violations of fundamental rights. Such exceptional cases though may
not be defined with any exactitude yet may include situations where either
the fundamental rights of a large section of a society are involved or the
affected persons are not expected to pursue action in a civil court due to
their socio-economic disadvantage. The same principle shall apply to High
Courts also8?

Compensation granted by the Supreme Court and the High Court is in
addition to the private law remedy for tortious action and punishment to
wrongdoer under criminal law. Award of compensation in writ proceedings
may be adjusted against damages awarded in civil suit. The old doctrine of
relegating the aggrieved to the remedies available in civil law limits the role
of the constitutional courts too much, as the protector and custodian of the
indefeasible rights of citizens.86

(10) Greater good of greater number

In a pace-setting decision the Supreme Court held in Sadhu Ram v.
Pulin Behari Sarkar®?, that in certain situations social justice must prevail
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