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Practice and Procedure of 
Administrative Adjudication: 

Rules of Natural Justice 

In [ndi a there is no statute laying down the minimum procedure \\ h ic h 
adminis t ra ti ve age nc ies must frd low wh il e exerc is in g dec isio n-making 

·powers. There is. therefo re, a bewilder ing var iety of administrati ve proce
dun..:. So metimes the s tatute ulld~r whic h the admini strative agency c xcn.:iscs 
power lays dow n the procedure \\hieh the admini s tra ti ve agency mus t follow 1 

but al l imes the administrative agency is le ft free (Q devise its own proce
du rc.:! I lo wcver. courts have al ways insis ted tha t the admi nistrati\'e age ncies 
mllst fu ll ow a minimum of fair procedure . Thi s mi nimum fa ir procedure 
refers to the princ iples of natural just ice. 

Print.:iplcs o f Natura l Justice 

Rules of Natural Justice have developed with the growth uf civil iza tion 
and the conte nt thereof is of len consi dered as a proper measure of the level 
of c i\'ilization and Rule of Law prevai ling in th e co mmunity. 3 In order tu 
pro tec t him self against the excesses o f organ ized power man has always 
appealed to someone beyond his own crcalion. Su ch somc:one cou ld on ly be 
God and H is la\\/s, di\'ine I::tw or natural law, to whic h all temporal laws 
a nd actions mu st conform . This is the or igin of the concept of natural justice. 
However, natura l justice is not justice o f the nature whe re the l ion devours 
tht: Inmb and the tiger feeds upon the antelope. Natural justi ce is o f the 
'higher Jaw of nature ' or 'natural law' where the lio n and lamb lie down 
togethe r and the tiger fri sks with the antelope. J T hus natural justice implies 
fairness, reasonable ness. equ ity and equality.(NalUral justice is a concept o f 
common I::J.w and it is the common-law wor ld co un terp:H1 of the American 
'procedura l due process '. N:ltural jus tice represents h igher proccduflll prin 
c iples developed by judges whi ch every admini s trative agency mlls t follow 
in taking ,my dec ision adversely affec ting the r ights o f a private indiv id l.131. 

NalUral Jus tice is ano ther n3me for commo n-sense justice. Rules of natu
ra l justice a rc no t codified c·anons. They are pr inc iples ingrained in the 
conscience of m an : Jus tice is ba sed substan tially on natural ideals and va lues 

I. S. S( A), L:lnd Acquis ition Ac t, t 894. 
2. S. 33, Indian Mcdic:\1 Counci l Act, 1956. 
3. K.I . SIlt'plrard v. V'lion of I"dia, ( 1987) 4 sec 43 1, .;.;8 pa R.N. Misra. 1. 
.: . UI/iolt of I"dia v . Tuts imlll POI"I, (1985) 3 see 398, 464. Sa llso Ravi S. Naif,: v. 

Ull iO!1 of India, 1994 Supp (2) sec 6--~ I: Mahara shtra Stat~ Finallcial CorplI . v. S'II'arl!a 
BOMd M ills, (1 994) 5 see 566. 
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which arc uni \'cr sal ~ Natural jus tice is no t circumscribed by linguis tic tech~ 
nicalities and grammatical nicet ies or logical prevarication. It supplies the 
omission of a formulated law. Ir is the substance of justice which has to 
determine its form . \Vhat particular fo rm of natural j ustice should be implied 
a nd what its extent should be in a g iven case must depend to a great ex.tent 
on the fact s and circumstance s of that case and the framework of the statute 
under which actio n is t3ken.~ (The e xpress ions ' natura l justice' and 'legal 
j ustice' do not present a waterti ght cl assificat io n. It is the substance of justice 
\vhich is to be secured by both, and whe ne ver legal j ustice fails to achieve 
th is purpose , natural justice is called in aid of legal j us tice.6 , 

During the peri od o f Reformat io n the forces of seculari sm re pudiating 
the fannulae, characterist ic o f med ieval thought with uni versal applicat io n, 
now cont'entrated on ind ividua l phe nome non and indulged in a more spe~ 
cialised type of enquiry into specific p roblems. Side by s ide with the 
partic ulari sation, need was equally felt for evolvi ng a new and sec ularised 
type o f universalism known as the 'Enli ghtenment'. M an in relation to hi s 
environment (nature) had 'certain basic problems which d iffered in degree 
and di mens ion. :\ systemat ic pattern of ideas and values had to be evolved 
out o f the doctr ine of natural law for universal applicat ion and acceptance. 
Thi s juristic humani tarianism with its lIni\'c rs:l1 approach led to the de vel
opme nt of the principles o f natura l jus tice . Thu s dogmatic approach to 
problems of the Dark Ages ga\-c way to a more parti cular ised approach to 
problems during Reformat io n and to a more specialiscd e nquiry in to a spe
c iftc problem. Thi s led to ind ividu alisa tion of justice. In the course o f ti me 
systematic patterns developed out o f thi s particularisation led to the devel
o pment of ge neral princ iples fo r universal applicatio n whic h came to be 
known as pri nc ipl es o f natural justice. ':E arlies t express ion of 'natural justice' 
could be fou nd ill philoso phical expressions of Roman j uri sts (JI/ S Natl/ra/e) 
and signified rul es and principle s fo r the conduct of man which were inde
pe nde nt of enacted law o r c us to ms and could b~ di sco\'e red by the rational 
in telli gence of Innn and would grow ou( o f :lnd conform to hi s nature-which 
mealll the wliule m~nt:l l. morn I and physi cal cons titution o f man .? The basis 
of the principles o f n::uura l justice is ruk of law. T he observance o f these 
principles is demand..:d by our sense o f justi ce to which the total syste m of 
governance must conronn . 

Natura l justic e mea nt many things to Illany writers , lawyers and systems 
("I f b w. It is u~·"'d i·l " ~r ·: haf1 ~· ~' \h ly \\ ilh D:\'i at'" Law, j !tS gcwiulIZ a nd the 
cornma n !:I I\' o f the nations. It is a concept of ch:lIlging co nte nt. However, 

5. s~'c emwrll Hnll /.: \'. f)~ b(J5 i~· . (2003) ~ sec 557. 
6. Id. p. 570. 

,. 
7. BU,:K'S LA'''' 1);':' :0'.\;" . dt.::d i:;. Ullion I ~i " :L, \'. 'f1l11!·rr..'.'1 I',.:d. (19S5L3 sec 

393. ·:63 ·.165 . 
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this docs no t mean th at a t a g iven ti me no fIxed princ iples o f natural justi ce 
can be identified. The principles o f nalUral j ustice through var ious decisions 
of courts c an be eas il y ascertained. tho ugh thei r applicati o n in a g iven s itu 
ation may depend on multifar ious fac to rs. F0r fa irness il st~ l f. it is a flexibl e. 
pragmatic and rela tive co ncept. no t a ri g. id . ritualisti c or soph isticated ab
strac tion. It is not a bull in a china sho p or a bee in onc' s bonnet.8 Onen 
the concept o f nat ural j usti ce is cri ti c ised as being an unru ly ho rse. Replying 
to the cri ticism Lord De nnin g said. "with <I good man in the sadd le, the 
unruly horse can be kept under control. It can jump over obstacles. It can 
leap fences put up by fi ction and come down on the other side of justi cc" .9 

Natural justice contents yie id to change with exigencies of different situati ons 
and, therefore, do not apply in the same manner to si tllal ions whi ch are not 
a like. They are ne ither cas t in a ri g id mould nor can Ihey be put in a legal 
straitjacket. They aTe no t immutable and can be adapted. modified, and ex
cl uded by statute, ru les or th e Constitution; except where such exclus io n is 
not charged with the vice of unreasonableness and co nsequen tial void ness.1O 

Indeed , natural justice is a pervasive fa cet of secular law where a spiri
tua l lauch enlivens legislation, admini stration and adjudicatio n to make 
fa irnes~ a creed of life. It has m any co lours and shades, many forms and 
shapes and , save where valid law eXCllJdcs it, applies when people arc ad 
versely affected by ac ts of any admini strnti ve au thor ity. It is the bane of a 
healthy G overnment, recognised fro m earliest times and no t a mys ti c tes ta
ment of judge-made law. Indeed. from the legendary days o f Ada m and o f 
K3ut il ya's ARTH" SI-I /\STRA. the rule of Jaw has had this sfamp of na tural 
justi ce which makes it social justice. 

The principles of natural justice have enriched law and Constitutio ns 
the \,-'orId over. Though the Ind ian Co nstitution docs not use the expressio n 
natura l j ustice, the concept of natural justice di vested of all its metaphysical 
and theological trappings pervades the whole scheme of the Constitu tion . 
The concept of socia l and economic justice. in the Preamble o f the Co n
stitution, conceptu ally speaking, is the concept o f fairness in socia l and 
eco no mic activities of soc ie ty which is the basis of the principles o f na tural 
justice. Artic le 3 11 contains all the principles of natural justice with out using 
the expression as stich. Duty to act fai rI y is part of fair procedure envi saged 
under Articles 14 and 2 1 o f the Constitution. Every act ivity o f a publi~ • 
authority o r those under public duty' o r obli gation must be informed by reason 

8. Justice Kri shna I)'c r in Mohinder Singh Gill v. Chief Eftctr'orl Commr., ( 1978) I see 
405. 434: AtR t978 SC 85 1. 

9. Enderby Town Football Club v. Foo/ball Associalioll , ( 197t ) Ch D 591, 606. 
10. Satyavir Singh Y. VOl , (1 985) 4 see 252: AIR 1986 SC 555. Su al so Ral'; S. Nn jk 

II . Union oj India, 1994 Supp (2) sec 641; J(lmQa/·t·lsl(lmj llind Y. VOl, (1995) I 
sec 428; Shiv Sagar Tiwari Y. UOI, (1 997) I sec 444. 
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and guided by publ ic interes t, !l Exerc ise o f jurisd ictio n by courts in Indi a 
in this behalf, is not something extra-constitutional. Now the principles of 
natural justice are firml y grounded in Articles 14 and 21 of the Co nstitution. 
\Vith the introduction o f the concept of substant ive and procedu(ai due pro
t:ess in Article 2 1 of the Constitut ion all that fai rness which is included in 
the principles of natura l j ustice can be read into Art icle 21 when a person 
i5 deprived of hi s life and persona l li berty. In o th er areas it is Art icle 14 
which now incorporates the principles of natural justice. Article 14 now 
applies not only to discri min3tOry cla ss Icg i<; ialioll but also to arbitrary or 
disc rim inato ry State acti on . Because vi olation of n:lI ural justice results in 
arbitrariness, there fore. viob tion of naturl.1 l justice is vi olat ion of the Eq uali t)' 
Clause of Art icle 14. Thi s all suggests [hat now the principles of natural 
j us t ic~ arc grounded in the Constitulion.l~ Therefore, the prinl.: iple of nat ura l 
justice cannot be wholly disregarded by law because this would \'iolate th e 
fundamental rights guaranteed by Articles 14 and 2 1 o f the Constitution. It 
was for this rcason that the Supreme Court barely saved Secti on 3 14 of the 
Uombay Muni cipa l Corporat ion Act , 1888 which ~mpowered the Commis
sioner to get ill egal constructions and structures removed or demolished 
\\'ithou t no tice by holdin g th ~H Section 3 14 docs not contai n a comma nd . it 
(l nl y gives discretion to the Commissioner wh ich must be reasonably c:.; cr
t.:iscd.13 In Stare of u. P. \'. \Iijay KlImar Tripllflli lJ. the Su preme Court furthcr 
hdcl th;1t thc principles of natural justit·c must be read in to the prov ision of 
a 1:1\\'. Suc h a course is necess;try \\' here the ru le excludes. either expressly 
or hy 1 1I.=ccss~l ry implica tio n. the application or the pri nci ples ( ) f natm.,1 jus
t ~.:~. In ! h~ s:\ ·pt.: mann;; r in SnU /'t I 1I rll (:ym \ . Stn Fc r,/ (;lIjflrrt r l 5, where the 
gm·-.: rnmc nl had Iransfereci panchayat area a:-. L I(I i i; i ~j are:!. the Court held 
tha t though the law d id 110t provide fo r hearing before transfa of land ye t 
(k niai or slich opportu nity is 110t in consonance with the scheme of law 
governing ou r soc iety. The va lidit), of the law th:lt excludes the principles 
of Il atural just ice becomes suspect. The principles of natu ral j ustice arc not 
viola ted ",hert.: the opportunity of hcing he;!rd was affmded but not utiliscd. 16 

Tn ' ·lindusf(lI/ PetrolculII Corpl!. \ .. fI .L. Trcholl 17 the Supreme Court 
1l1.lde it absolute ly ex plicit thaI even when the author it y has statutory powcr 
to take ac tion wit hout hearing. it wou ld be arb it ra ry to take action witholll 
hcui ng and thus viola tive llf Art icle \4 of the C(l I1Stitli tioll . In the $;\I11 C 

II . 

t ~ 

I:; 
t 4. 

" 1(, 

17. 

I./C v. CO/Ll lllllt·' 1:."(/1I(·(l/ iOiI [il iff h' t'JN/rd, ("1'11 :(,·. ( 1995) 5 sec .1 '-'2, 500. 

S(JrYnI'ir SiIJ .~·h v. VOl. (l9~5) .J sec 252 ' AIR 19S(, SC 55 5. Set' also S/(1 11! of 
.\f(lIItIf(HJ;lrtI \ . }·:.S lJurgul ... ( 1%5) I seC' 2.1.1 ,\iR 19 55 sc 11 9. 

Dig" "I ,"'u \ .. HIIlIluay M UI1I'·'I'II! C"' I'I/ .. ,11) ,) )) :- sec 5.1 5. 

19'15 Supp ( 1) !\('C 5:;~ . 

t Jl)!J9) ~ sec -'72 S,'.' abll l'i.lrtI SIIISfl \ . Sflll,' (~r f " olj dl'. (2000) 5 sec 76~ . 

Sa};{Ir /'nf: CI. '\"(//fII': \ / .' 1'. "IIh/W S,/ li, ·!' Tn/" II/,d. ( tI) 9$) 2 sec .t (lO . 

( P) SIJ ) I sec 7(,·: . 



168 Admin istra tive Adjudication: Rules of Nawrat Justice [ Chap. 

manner in D.K. Yadav v. J. M.A . Industries Ltd. 18 the S upreme Court furth er 
held [hal even where statutory standing orders empowered the management 
to termin ate the services o f an employee who overs tayed th e leave period , 
without hearing the termination of services wo uld be violat ive o f Article 2 1 
of the Co nstituti on as such a proced ure established by law which deprives 
a person o f hi s li velihood ca nnot be said to be j ust, fa ir and reasonable under 
Article 2 1 of the Constitution. 

Moving with the same strides. th,e Apex Cou rt. in Slate Balik oj Illdia 
v. P.K. Narayanan Kuttyl 9 fo llowing its ear lier decis io n .20 he ld that the prin
c iples of natura] j ustice have to be read into (he re le vant service ru le [Ru le 
50(3)(i;), State Bank of India (Supervi sory Staff) Serv ice Rules] . In this case 
tt.e enquiry o fficer had fo und certain charges aga inst a n o fficer of the Ban k 
as part ly pro ved . The disc iplinary authority holdi ng that charges proved, 
\I.'ere in fac t full y proved , passed the orders of di smissal which was chal
lenged. It was contended that Rule 50(3)(ii) of the S tate Ban k of Ind ia 
(S upervisory S taff) Service Rules does not prov ide fo r any notice and hear
ing. hence ac tio n canno t be challenged on the ground o f vio lation of the 
principles o f na tura l justice. The Apex Court he ld tha t the p ri nciples of natu
ral j ustice must be read into the servi ce rules and the o ffi cer will have to 
be give n opportunity to persuade the cisc ipJinary authority to accept th e 
favourable co nclus ion of the enqu iry officer. The Court furt her clarifi ed that 
for the appli cation o f the ru les of natura l just ice it is no t necessary that some 
prejudice must be caused. 

For some th ree or four hundred years An glo-American courts have ac
tively applied two principles of natu ral just ice. IIowever. thi s reduc tion o f 
the concept o f natura l j ustice to o nly two principles sho uld not be allowed 
to obsc ure the fac t that natura l j ustice goes to " the very kernel of the problem 
o f ad ministrative justice" .2t These two principles are: 

L Nemo ;11 propria causa judex, esse debet.- No o ne should be made 
a judge in his own cause, or the rule against bi as. 

2. Aud i alteram partem.-Hear the other party, o r the ru le of fair hear
ing , o r the rul e thal no o ne should be condemned unheard. 

These pri nc iples wi ll now be discussed in de tai l because they provi de 
the founda ti on o n which the who le superstructure of judicia l control of ad ~ 

ministrati vc ac tio n is based. 

18. (1993) 3 see 259. 
t 9. (2003) 2 see 449. 
20. Punjab NflIioflo i Bank v. Kunj Bthar i Misli ra , ( 1998) 7 sec 84. 
21. H.W.R. Wade: ADMINISTRATIVE L AW, (1967), p. 154. 
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A. RULE AGAI:-':ST BIAS 

' Bias' means an operati ve prejudice. whether co nscious or unconscious, 
in re lation to a party or issue. Such operative prejud ice ma" be th e result 
of a preconceived opinion or a predisposition or a predetermination to decide 
a case in a particular .manner. so much so that it docs not leave the mind 
open. In other words 'B ias may be generall y defined as part ia lity or pref
erence which is no t fou nd e d on reason a nd is ac tu a ted by 
self· interest- whether pecuniary or personal.2l Therefore. the rule against 
bias strikes against those fac tors which may improperly influence a judge 
in 31Tiving at a decisio n in any particular casco The requirement of thi s prin· 
ciple is that the judge must be impartia l and must dec ide the case objectively 
on the basis of the evidence o n record. The dictionary meaning o f the word 
'bias' also suggests 'anything which tends or may be regardc<l as tending to 
cause such a person to decide a case otherwise on evidence mu st be held to 
be biased'. In other words a predispos iti o n to decide for or agains t one party 
witha m regard to the merit of the case is 'b ias'. Th erefore. if a person. fo r 
whatever reason. cannot take an objective decision on the bJ.sis o f evidence 
on record he shall be said 10 be biased . A person cannot take an objec ti ve 
dec isio n in a case in which he has an in te rest. for, .:is hu rnt11l psychol ogy 
te lls us, very rarely can people rake decisions against thei r O\vn interests. 
Therefore the maxim that a person cannot be made a judge in his own cause. 
This rule of disqualification is appli ed no t only to avoid the possibility of 
a partial decision but also to ensure public confidence in the impartiality of 
the administrative adjudicatory process because not only must " no man be 
a judge in hi s own cause" but also "justice should not only be done but 
should manifest ly and undoubtedly be seen to be done" .') The minimal 
requirement o f natural justice is that the authority must be composed of 
impartial pl!rsons aCling fa irl y. w itho ut prejud ice and bias. In Ihis manner 
impar tiality, objectivity and publi c confidence provide the foundat ion o n 
which the supers tructlll'e of the rute againsl bias is bui lt. A decisio n which 
is a result of bias is a nulli ty and the tri al is "Coram non-judice" .14 In fere nce 
of bi as , therefore, can be drawn only o n lhe basis o f factual matrix and not 
merely o n the basi s of insinuations . conjectures and surmi scs. 25 

The principle /l emo judex in causa slla will not apply where (he authority 
has no personal lis \\lilh the person concerned . Therefore, where case's of 
malprac tice and pilferage by consumers of electricity were decided by the 
Electrici ty Board itself, the Supreme Court held th at it is not a violation o f 

22. C.N. Nayak \' . GOll Unil'fT~ il)' . (2002) 2 see 290. 
23. Pa Lord HC\\lrt. e J.. in R. v. SIiSU X JIlSticeS t'of p . M cCarthy, (1924) 1 KU 256. 259. 
2·1. Ran)il '(JuzkJlr .... UlliofJ oj In dia , (1 987) 4 sec 6 11. 
25. M . SallJ.:artlllflfa),Qllali v. Stare oj Kamlltnka, (1 903) I see 54. 
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th e ru le again st bias. S uch cases a rc si mi lar to income ( ;"IX and sa les 13.'( 

cascs .2G 

In the SJme manner e very kind of prekre ncc is not suffic ie nt to vitiate 
an ad mini strative ac tion . I f a prefe rence is rat ional and unaccompanied by 
co nside ra tions of perso na l inte rest, pecun ia ry o r o therwise , it wo ul d not vi
ti ate a decision. Therefore, if a senior officer expresses appreciatio n of the 
work o f a jun ior in the co nfidenti al report , it would not amount to bi as nor 
would it prec lude the o ffi cer from being pJrt of the Depart me ntal Promotion 
Com mi ttee to consider s lich junio r o ffi cer along with others for pro moti on.27 

B ias tn <t ni fc sis itse lf vario usly and may affec t a dec ision in a var iety of 
ways. 

( I ) Personal bi as 

Pe rsonal bi as ari~es from a certa in relatio nship eq ua tio n between the 
deciding authori ty and the pa rt ies which incli ne him unfavourably or ot her· 
\I.' ise o n the side of one o f the parr ies before him, Such equa tio n may develop 
out of varied forms of pe rso na l o r profess ion;}1 hosti lit y or fri endshi p. How· 
ever. 11 0 exhaustive list is possib le, 2S 

M il/era! f) c\,e!opmcllf C OfpOra l ir}ll Ltd. v. SrnfC of Riha r"19 is a typi cal 
case of pcrson:l l bias . In this case the petitione rs were granted mining lice nce 
for 99 years in 1947. But in 19 53 , the Secretary of the Revenue 13 0ard sent 
a no tice [0 the petit ione rs to sho w cause within J5 days why the licence 
shou ld not be cance ll ed for vi o lations of Sec tions 10, 12 and 14 of the 
M ining Act. The petitioners $ubmilted a wrillen rcp ty deny ing the at lcgCl· 
lions . Two YC.1rS later, the Governmen t issued a noti fi cation cancell ing the 
licence. The a(, [ion of the government was cha llenged nn the ground of 
pe rsonal bias. The facts re leva nt to personal bias before the COll i1 were: 

( 1) that Raja Kamakshya N arain Singh. the owner o f th e Mineral De· 
ve lopm e nt Corpora ti o n L id ., had opposed the min is te r in the 
General Election of 1952; 

(2) tha t the m in ister had fi led a crim inal case under Sec tion 500, IPC 
againsl the pe titi o ne r which was Iransfe rred by the H igh Court of 
the State of Bihar to D elhi o n the grou nd o f poli tica l r ivalry bc twec:n 
the parties. 

26. lIyderabad Vancupnrlri Ltd. v. A. r . Srnrr:: f.'1t'C rriciry Brlanl, ( 1998) 4 SCC ·.170. 
27 . C.N, Na.\aJ.: \', Goa Uflil '(·r.\' ;ly, (200!) 2 sec 7 12. 
2&. M ungills Tw I:sUl/t' v . Workm ell . AIR 196) SC 171 9. The S upl cme Court hel d 111:1 1 

Ihc I\lJ.nJgc l cannot cond uc t an cnquir), JgJ.in st .:l .... orker ari<;ing from Ihe :lllcgation 
tha t h(' had healcn the M ana 2Cr. In O. K. KIUlIIna v. Union (If India, AI R 1913 li P )0, 
Ihe High COU rI qUJShed the -scl ..::c !ion o f the cJnd,dJle wh('rc h is son· in · l;tw was !hl' 
membe r o f Ihc Sclce!;on Com mill ec, 

2Q. A IR 1960 SC 468. 

,,, 
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The court quashed the order of the government . amon g other grou nds. 
on the ground of personJl bias.JO 

In I\PSRTC v. SO IY(I/!(lf"{lyrIllQ Trall s/lo11." ( P) UrI.J I, abo. the petit ione r 
s llccessfully challenged the action of the Swtc Government nationalizi ng road 
transport On Ihe.ground of persn nal bias. In this case the min ister wh o hC:lrd 
obj ec tions of private bus owners had asked the peti tioner to persuade the 
members nf the Congress Party to vote fnr him in the elections. T he pet i. 
{tu lle r, despite his efforts. did no t s licceed as i1 result o f \\'hith the m inis ter 
losl the elec tion. 

SlInil3rly in S.P. Kapoor v. Srnte of fl. ?". Ihe SlIpreme Court quashed 
the selection lis t prepared by the Dep.:1rtmcnt:li Promotion Commi ttee which 
had co nsidered the co nfident ial reports o f cJndid;Jtcs prepared by an officer 
who himself was a candidate for promotio n. Again in Baidymwfh Mohapatra 
v. Stnte of Orissa)) the Supreme Court qua shed th e orde r of the Tribunal 
confi rming premature retirement o n the ground that the Chairman of the 
Tribunal was also a member of the review commitic(: which had recom
mended prematu re retirement. 

Rea l Lik elihood of BiaslReaso na bl c Suspici on of Bias 
However, in orde r 10 challenge admini!'lratlvC ac tion successfully o n the 

ground of personal bias, it is esse ntial to pro \"C 1h:11 there is a "reasonable 
suspi cion of bias").! o r a " real likeli hood of bias". The "reasonable suspi· 
cion" test looks ma inl y to out\1,'a rd appearance, and the "real like lihood " 
test focuses on the court' s own eva luation of possi bi li tie s; bu t in prac tice 
{he tests have much in common with o ne another and in the vast majority 
of cases they wi Jll ead to the same result. In thi s area o f b i;JS th e real ques ti on 
is not whether a person was biased. It is difficult to prove the slate o f mind 
o f a person. Therefore . what the courts see is whether there is reasonable 
ground for be lievi ng that the decid ing officer \\'as· like ly to ha\'e been biased. 
In deciding the question o f bias judges ha\'e to take in to considerati on the 
human possibi li ties and the ordinary cnurse of human conduct. 3.5 B ut th ere 

30. Othe r typical cases of persona l bias are: 
(i) MnngiaJ Tta Estarl! v. Workmen. A IR 1963 SC 1719, Ma Llage r conduc ls enquiry 

agai nsl workman who is allcged 10 have as s.:lU l(ed him, 
(ii) Railljag SillSIl v. Sta re of Billar, AIR t958 Pat 7. Gr::lIn Pancha),at sits as 

:J. ppe 1t3~e court against its own convic tion. 
(iii) A.K. Kraipak v. Ull ioll of ",dia. (1969) 2 scc 262: AIR 1970 SC 150. 

C:lndid.1te fOI sdec lion is himse lf a member of Se\cction Roan!. 

31. A IR 1%1 .Ie 1)03. 
J2 ( 19R I ) ·1 sec 716. 
:n . (lfJRIJ)·1 sec 66·1 Sn' :dsu Rnl/(ln Lnl SlInrlll(/ v, MflItn .~ il!.c: C rlfHlll ill<'t', (1993) 4 sec 

10. A WiltlCSi wa c; also a membcr o r enquil), commi u(·c . 
34 . Mj' rr{l{lo !i rfll l l 'ro,,<'f(i,'( Uri. v. LAllI/o/!. ( 1963) 1 All ER 30·1. 
35. S.N. j OlJlUlIl"r1f v. UlliI'u sity of j ()dhpllr. II.R ( 1981) 31 Raj t:l7. See al so G.N. NaJok 

v. Goa UI,ivusity , (2002) 2 sec 712. 
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must be real likelihood of bias and not mere suspicion of bias before the 
proceedings can be quashed o n the ground that the person conducting the 
proceedings is disqualified by bias. The apprehension must be judged from 
a hea lthy. reasonable and average point o f view and not on mere apprehen · 
sian and vague suspicion of \vhimsical, capricious and unreasonable people.36 

Therefore, in J iwGIl K. Lohia v. Dllrga Dult Lohia37 upholding the decision 
of the High Court whi le removing an arbitrator appointed by the court on 
th e ground of bias the Supreme Court observed th at with regard 10 bias th e 
test to be appli ed is not whether in fac t bias has affected the judgment but 
wh ether a litigant could reasonably apprehend tha t a bias allributabie might 
have operated against him in (he final decision. The test of bias is whether 
a rcso nablc man, in possession of relevant informat ion, would have thought 
th at the bias was likely and whether the person concerned "was likely to 
be di sposed to decide the malle.r only in a particular way" . 

Therefore, th e real test of ' real like lihood o f bias' is whether a reasonabl e 
man, in possession of relevant information. would have thought that bias 
was likely and whether the authority concerned was li kely to be di sposed 
to decide the matter in a particular \vay. \Vh at is relevant is the reasonabl e
ness of the apprehension in that regard in the mind of.the party. Hence the 
proper approach in caSe of bi as for the Court is not to look into hi s own 
mind and ask "Am I biased? ·' but to look into th e mind of the party before 
it. 38 The Co urt must look at the im press ion \l,/hich would be givcn to the 
olher party. Thereforc, the test is not what actu ally happened but the sub 
stJ ntial possibility of th at \vhich appeared to have h3ppened . Ev en if th e 
dec iding officer was a5 imparti al as could be, nevertheless if right-mi nded 
persons would think that , in the circumstances , there was a real likelihood 
o f bias, the deciding offi cer is disqualified . Therefore, the court would not 
enqu ire whether there was bias in fact if reasonable people might think th at 
there was a bias. The reason is plain enough, \ .... ·rites Lord Denning , "Justice 
must be rooted in co nfidence; and confidence is destroyed when right-minded 
people go away thinking: 'The judge was biased'. "39 It was on this ground 
that in Metropolitall Propt,l'ties Co. Ltd. V. UJIII10Il 40 the Court held that 
Lanno n was disqualified from sitt ing as Chairman of a Rent As.sessmenl 
Committee because hi s father was a tenant who had a case pending against 
that company, even though it was ackno.\\' Jedged that there was no actu al 
bias and no want of good faith on the part of Lanno n. However. if the bias 
of a perso n is inco nsequential the adminis trative action is not v itiated. In 

36. 8 .8 . RaIwanshi ... . StOlt! of u. P .. (1 988) 2 sec 415. 
37. ( t992) I see 56. 
3&. Ranjir Thakur v . Union of India, (1987) 4 see 611. 
39. Lord Denning: Til E DI SCIPLINE OF LAW, ( 1982). p . 87. 
40. (t969) t QB 577. 
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RalllQIIQlld Prasad Sil/gh v. Union 'of indi{j'H the Supreme Court held that 
participation in the selection committee as a member where his brother was 
a candidate but was not selected is inconsequential bias on which the whole 
select li st cannot be quashed. In the same manner in Jas vinder Singh v. State 
of J&K", the Supreme Court held that in the absence of any specific alle
gation of bias against the Selection Board or any member thereof, awarding 
of higher percentage of marks to those who gOl lower marks in a written 
examination would not vi tiate selecti on espccially when there were only a 
few negligible instances and there was no conscious effort to bring -some 
candidates within the selecti on zone. In Federatioll of Railway Officer ... As
sociatioll v. Unioll of IIIdia4l , the Court further held that al legation of Bias 
on imaginary basis cannot be sustained. In this case a Study Group had 
recom mended for formation of new railway zones after considering all fac
tors relevant to the efficient functioning of Railway, none of which was 
irrelevant. The Assoc iation had challenged it on the ground that the report 
was prepared under pressure from Minister to suit his whims. 

No uniform cut and dried formula can be laid down to determine real 
likelihood of bias. Each case is to be determined on the basis of its facts 
and circ umslance. In Charalljil SinKh v. Harinder Slzarmn 44 • the Court held 
that there is a real Iikeliho~d of bias when in a small place there is a rela
tionship between selectees and members of the selectio n committee. A few 
cases in this connection may be noted by way of illustration. 

(i) Manak Lal v. Dr Prell! Chand" 

In order to dec ide a complaint for profess ional misconduct filed by Dr 
Prem Chand against Manak Lal, an advocate of the Rajasthan High Court, 
the High Court appointed a tribunal consisting of a se nior advocate, once 
Advocate-General of Rajasthan, as Chairm an. The deci sion of the tribunal· 
was challenged on the ground of personal bias arising from the fact that the 
Chairman had represented Dr Prem Chand in an earlier case. The Supreme 
Court refused to quash the action holding that the Chairman had no personal 
contact with his client and did not remember that he appeared on his behalf, 
and that, therefore, there seemed to be no ' real likelihood of bias'. However,. 
the high professional standards led the court to quash the action in the final 
analysis on the ground that justice should not only be done but must appear 
10 have been done. 

4 t. (t 996) 4 see 6.$ . 

42. (2001) 2 see 1l2. 
41. (2001) 4 see 289 .. 
44. (2002) 9 see 732. 
45. AtR t957 se 425 . 
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(ii) Slate of UP. v. tHo/uf. Noah"' ''' 

In th is ca se a Dy. S .P. W ;J. S :1ppv inted to comiuc( it d (:p:trtIllc nt :11 e nquiry 
agai ns t a po lic.:e constab le . In order to co ntrad ic t the tes timo ny o f a witness, 
th e prt:: s idillg o ffi cer off(' red him ~d f as witn~ ~s . The S u prclll t.: Co urt q uashed 
(he adm ini s trati ve ac tio !1 o n the grulI nci [h:11 wh en I h ~ pres id ing offICer him 
:-.cl f becoln es a wiIJl<'::::o S, th eft' i s \..· ~ rta in l y a ' rl.:al likel ihood o f hl:lS ' a gJ. in~ 1 

the CO Il S(' Lblc . 

(ii i ) A.K. Kraipak v. lIllioll of 1llriia .!.7 

111 1hi-; c."~~ . ~ ;.L ~ j ': : ' l: I '~:'~.L ,,!~-.l 'XL ; the :l <: t ing (' ~ . : r r e")', ';--', :: : ' -: (' :' 

Forc~ [ ..;, wa~ a m e mber of the Sl" lcct io[l BO:trd a nd w aS a lso :i ca ndld3 [C rOl 

~ch.· .. :!i ll !l \0 Ih(.; a11 · Inu l.l \.:;L \. l ~. · of the h)!"c::. ~ S~ r \: j-:.· c. T h;Jugb he did n ~H I.d;t; 
11:111 ill III~ d~ ll hL' r~lli l l Jl" uf thl;! iJ o:nd whe n I i i..; I1 :UIIC was ('\) !h idcled a nd 
app r\)\'I.;u , Ihl;! S UprL I1l~ C Ulll l he ld 111:(\ I h ~ rc w as ~l rea l li!\(:lihood uf bIas , 
fo r th e rnert; p rcsc nr.:C' o f the cJ. ndi J .:uc 0 11 the se lec ti on board rn :ly adversel y 
inf1 ut:IlL'C tht: judg menl of th.: Ol he!" mcmba , 

( /I ') .I. J /tJllll/JC: tra a lId Co. \ , S iC/ It ' 41f O(iU((ol:' 

I II Ihis C:lSl', the S!:ttL' o f O ri,,:, ;{ h;!d cOlls li!ll t(:d an !\ :;' SCS!:> !llL' nt ( \ JIl l' 

JllitlcC In o rd L' r to reco mmend and !:>clec i books o f \ arious ilutho rs and 
Pdblishcr~ 1"01 \' 3 ri \J u ~ !-.d wul ~UbjCL·! !:> . Some o f the per:;ons \\h0~L b00k~ 

\\ erL in thL ~ck\:t i t)n l i ~t wcre members o f tht: J\ S S~ S S ll1e ll! Commi ttet'! . T he 
ItlcL'ti ng el l lil L COl!l ll litk'e \\;b hdd. 10 IlI i:-. mee ting \\" 11L'11 the books Wele 

bc;ng ;1 :';"C S\ed an indl\' iuu:i l l11 elllbL'r wou ld \\'ithdra\\" \\hen his book \\" :I ~ 

ta l-.. t.:n li p lor con:-. id L' rati o n. i {O\\'L' \'0. thai l1l t.~rnbc r part ic ipated ill deliba· 
:ttion:-, \\ h~ 1l books o f o l h~r Illl'lnbl!r5 wc rt.: cuns idacd . Th~ rc ~ u h was that 
the bOdk " of me mhc rs o f the A).,>e:-.Slllellt CUllllllitt c.t.: \\"~ re :lccorded approva l. 
Th t." :!..:(111:1 o f tht.: C\lYf rn lll ,.:: nl \I a" c h;:llc ll g~d o n til l: grou nd of b i a ~ . Qu ash· 
i n~ th..; :1L"tiU II , the S ll VrL' llll': COlll t hd cl th :"!! whe ll some Ill l? lllbt.: rs whosc 
bO\.l h WL' IC in th;; list for se k:c lion wcre members of ihc Asst.' ss menl Com· 
m i ile~ . t l: c r~' i" cycry li kdi h .... )od o f bi a ... . l\ c t ll ~!l bi as is n01 Itla lc ri al, but the 
pos" ib il ity 1.11 "Lll'h bias I II all s u .... ·h L;I:-.CS . T here for!! , the Cdll l t cvnc luJ~d t!J :II 
w ithdr;!\\;tl l)( pL'r~ons i..; mH ~ ufl 1C i c llt hc •. .-a use Ihe ~kll1 t.:nll) i qu id pru quo 
wi lh u lhe r IIh' rnbcrs canllo l be eliminated . It may b:: pOII!l t:d Oll( tha i the 
dc,c ll ln ;; o f nCI.:t.:;-,s ity d(lcs n(lt ap.pl y in th is L·aSl:. 

( \.) Gallga n u i Ch{jrili('~ y. enol'} 
III t h i ~ c as t.: :l bwya \\ hik a~ l i J\ ~ a$ spen :J1 CUUlbel (\)[" thc. int."tJlTle T3 ..... 

Ik pa ltl1~ t."rll h:!t\ t!i\ t."11 h is npini{1!1 Ih,!! the :t"sc=, 5 e~' Iru ..., t was IH H Cllli tkd 10 
[ ;1\ t:\t.: ll1piin n. LHcr \111 he W:l S ~ k \";II("J :I ~ ;t judge o f th ~ l l igh Court and 

.16 AI R t9):\ SC ~ () 

.Ii' ( 1 <)0') J , set' 2ll ~ .'\I R l <)7IlS t ' 1 )0 

.J"; (i ') ~ I ) .1 S( 'C HI ., All~ l')~ ! :-, {' I ~ ',' ~ 

.19 ( I C);J.! I > sec ()!l() 
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,;evcn yc~l.TS kIter heMd and decided the same poi!,,!!, in a reference, against 
the [rust. None of the p~n i es brought this aspect before the judge during 
hc"ring. On appoal Ihe Supreme COUll righlly he ld Ihal Ihere was no rca I 
likelihood of bia5 as opinion had been given seven years ago and the j udge 
may not have remembered tht! rou tine opini on given as a bus)' law)'t.: T after 
a long lapse of time. Howe ver in Fukharudill v. Pri" cipal CU5todjall~O the 
Supreme Court he ld thal when a judge who was formerly the lawyer o f the 
c lient whose case he decides even after objec tio n there is a real likli hood o f 
bias. In R. Baiakris/llltl Pilla; v. State of Kero/asl , moving away fro m its 
carlier perception, the Supreme Court he ld that where one of the judges was 
th e oppo~ing advocate in an Erlquiry Commission . proceeding agains t the 
appe ll ant. il c:tnnOI be presumed th«t the judge is biased. The COLin observed 
th:! t though the state o f m ind of the person who ente rt ains an :lpprcliensiun 
o r' bias i:; rt::levanl but th:1I is no t all. Apprehens ion must appellr 10 the Cali ri 
;\s ge nuine. reasonable and justifi"lble. 

Plea o f bias can be raistd against a judge a lso and in this con nection 
reference may uc made to SheOll(llld(l1l Pasl\'m! v. State of BilUlr5~. In th is 
case the Supreme: COLirt held that withdrawa l of criminal cases :lgainst th e 
f0rmer Chief Mini sl.:: r of Bih~r, Jagannalh ?\1isra, was -,'a lid . After the judg:
me/H 'was dcJi.\"crcd Ju stice Bahaml 1$I:u11 who was one of the judges who 
decided the case rcsign~d only 46 days before hi s reti remen t to accept the 

Congress Pi.lny nOnlmation .-o r c!cc tion and become :t mini5h:r. In a rev iew 
petiti on it was :.lllcged th at Just ice Islam was biased when he he ld lhe with
drawa l of c riminal cases against Mi sra, who a lso-be longed to the Congress 
P:lrty. as yalid. Though the petition was dismissed for technic;ll re.1suns )·ct 
fac t remains th:l.l judicial bils is a justiciable issue. 

However, it may b~ noted that if a p3rty wi llingly and wi th full knowl
edge of the facts submits to the jurisdic tion of an admini st rative body the n 
it ('.m not , on being un:;ucccssful. r:ti s\! the p ica of bias.53 An objec tion on 
tht: ground o f bias must bc taken im lll cdiCite ly. \Vhere the Committee COI1-

sidered the inter sc scniority of [wo batches of recruits- o ne of Ihem 
contendin g that the wife of the head of the committee being a lso one of (he 
rec ruit·s, seniority should not have been detc rmined by the cOnlmittl!c. The 
Supreme Court rejected the plea on the gro und tha t such objection shou ld 
havc been taken ;11 thc t! lllC of constitution o f the com mittee ilsclf.5"; 

50. (J995) 4 sec 538. 
51. (2000) 7 sec 129. 
52. (198) 1 sec 4)8, All( 19SJ SC 19J. 
53. G. S.mllla (Dr) v. UI;ilwJit)' of Lu(J..lloll'. (1976) 3 sec 585: AI R 1976 .sC 2.a2H . 
54. V.D. lAma v. State of Sikkim . (1997) 1 see J I J. 
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( vi) Ta ta Celil/lar v. Unioll of IIIdia
55 

In this case the tender for operati ng the Cellular Mobi le Te lepho ne Ser
vice in four metropoli tan cities filed by the son of one of th e members of 
th e Tender Evaluat ion Committee had been accepted. T his was challenged 
on the basis of person al bias. Applying the princ ipl e of necessi ty, as the 
in vo lycment of the Director-General of the Telecommu nicat io ns and Te le
com Authori ty \vas Ilecessary in vicw of Section 3(6) of the Telegraph Act, 
ISS) , the COli n ht!ld that the invo lvement o f his father as a member o f the 
Tender E\";iluJ tioll Committee did not vi tia te the selec ti on o n the ground o f 
bias. It may be noted in thi s case that the Tender Evaluation Comm ittee was 
ol1ly a rCL'omlTIcndnto ry body and selec tion was based on me rit through th e 
normal proccdur~. Therefore. i t is necessary to ascertain what role th at person 
pl3yed in the decision-mak ing against who m bias is alleged . 

(di) G.N. A'ayok \'. Goa Ullivers;ri6 

In th is case a se ni or o ffice r exprcsscJ appreciat ion of th e work of a 
junior orflce r in his confidential report. He was al so a member of the Dc
pan l11e nt::! I Promotion Co mmi ttee to consider suc:h j unior of/icer along with 
others for promoti on. Th~ committee recommended thi s junior officer for 
promo tion \"h ich W..tS challenged on the ground of perso nal bias ac tu ated by 
an c lement or pcrson;:t1 inte rest. The Apex Court held that unless preference 
is unreasonable and is b3sed on self- in terest. it will not vit iate an adminis
tfati ve dec ision. 

(viii) Paelma v. lIim/al ftfotila! D esa rda 57 

S was a Direc tor in the Speci31 Planning Alilhority, viz ., CIDCO. The 
Authority allottcd plots to thn;c assoc iations compris ing fami ly members.or 
r~bti\'(,~ 5 o f S. The Apex Court qU3shcd allotment on the grou nd or bias 
holding th :H in slich circumstances S ought to have, at least, \ 'CI)' specifi cally 
inform-:c1 CIDCO of his rela tiollship wi th the assoc iations and CI DCO while · 
dealing with them should bc consc iously ~warC' of thaI fac t. 

(2) Pecuniary bias 

Judicial approach is llililnimous and decisivc on the poi nt that any fin -
311c ial inl cr;:st, ho wso c;vcr sn1311 it may be, would vit iat e admini strative 
actlO!L The disqualifica tion will not be 3\'o idcd by non-pan icipatio n of the ' 
bi:l s~d member in the p roceedings if he was prl"se nt wh(,11 the d-:c isio n was 
rCJ.ched .5s 

55 ( 199 ·1) 65(,(,(,51 

56. (2002) :2 sec n!. 
57. (2002) 7 sec 56-1. 

58 . H v. lIm,f,m RHr::! /)iffri ,-[ Council 1"1' p CI: fJr!C'.L (1933) 2 KIl ('<)6 
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In R. v. Hendon Rural District COllllcil ex p. Chorley9, the court in 
Engbnd quashed the decision of the Planning Commission where one of (he 
members was an estate agent who was acti ng for the applicant to whom 
permi ss ion was granted . 

10. Jeejeebhoy v. A sstt. Collector, Th all(lYJ tht: Chief Justice reconstituted 
the Bench when it was found that one of the members of the Bench was a 
member of the cooperative soc iet), for \\:hich the land had bee n acquired . 
The Madras Hi gh Court also quashed the decision of the Collector who in 
his cap:lcity as the Cha irman of the Regional Transport Authority had granted 
a permi t in favou r of a cooperati ve soc iety of which he was also the Chair-
1l1<1n.61 Sim ilarly. th e Andhra Prad esh I-fI gh COu rt also quashed the order of 

the Regional Transport AUlhori ty where one of its members had issued il 

permil in his own favour.6:! The Supreme COli rt also in 1. Mohaparra & Co. 
v. Stare of Orissa63 quashed the d ec ision of the Textbooks' Selection Com
minee because somt: of its members were also authors of books which were 
considered for select ion. 

How~\·cr. the rule against bias will nOt be applied where th~ j udge, 
tpough haying a financia l in tacsl, has nu direct financial interest in the ou t
come of the case. The refore, the Court of Appeal in R. v. Mul vihill"" did 
nol set as ide the I..:Ollviction of the accu sed on a ch:lrge of robbery in a bank 
on the ground Jhat the trial judge had shues in that bank. In such cases 
unless there IS a real like lihood of bias adminis trative act ion will not be 
quash<d. 

(3) Subject m atter bias 

Those cases fall within this category when.; the decid ing ofncer is di 
n:clly. or otherwi se. involved in the subject-matter of th e case. Here again 
mere involvement would not 'vitiate the administ rati ve action unl ess there is 
, real likelihood of bias. 

In R. \'. Deal Justices ex p. Curlillg6S , the magistrate wa5 not declared 
di5qua li fied to tfy a ca5e of cruelty to an animal on the ground that he was 
a member of the Royal Soc ie ty for the Preventiun of Crue lty to Animals as 
Ihis did not prove a real likelihood of bias. 

59. (1933) 2 KB 696 
GO ,\ 11{ 1965 Sf: 1096. 
61. \,ish lk,lPI1!iWIIJ CO,)p . . \ /cHor TrillJ.ipUrI Lid. \ G lJ(m~{/ r/l R,ljU, A IR 1953 r-.1Jd 70'). 
61. All{ 1957 AI' 739. 
63. (1 98') 4 see 103. 
6-1. (1 990) I All ER 4 36. Set! a/~'() ThaU e r. c. 1\. .: AD.\1tt'-tSntATtYE LAW. (1992). Eastern 

Uoo}.; CompJ.IIY. pp. 174 -75. 
(.5. (ISS!) 45 LT 439. 
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Similarly in Mllrl idh{/,. \', Kadam Sillgh"''." the Loun !('fused Ii) qU;l sh 
th e: dc:..'i~ i o n of the Ekction Tribuna l u n tht: ground th;l! Ih(: \\ Ire o f the 
Chairman was it member <, I' the (\) l1 grcss P;tn y wh o:-.e C<llldld:HC the pe ti
tioJler d e re.ll ed. In the sam:: manner ill Su b-Coll1lll1l1L'e 0/ illdicia! 
!\ (TOllil lauilil\' y, Unioll of Inriwt.J- the COLIrt did /lo t ;!i1 0w the challenge of 
b in" :lg_ll n:-. [ [he Spl.,.'akcf (ur h i:'> :ILlk:I1S lInder t tlC J udg...:~ L i1;r l!n .\,'t. 1965 
un the b:t :-.is that he \\ ' ;I~ afftli:Hcd h) ;} pnl1icu l:.ir pol itic •. 1 j ' .Lii). "j he ( ~ "J l; 

,11:-'0 su stained its dc(: ision on the ground o f 'necessity' as no o the r person 
could lake a deci sion under Ihe :\ ( t. 

Howt,; \, cr. in Cllllapalli ,Vagc ,>\\'ara Rao v. APSN.TC:"/' , the Supreme. 
Ceu rl qU Jsh~d the dc..: ision o f the ..\ndh~lI a Pradesh Gm'crnment, n3lionali z· 
ing road transpo rt on th e grou nd that the Secrd ~lr)' o f the T ram.port 
Department who \\ ;lS given ~I h.:aring \\':t S ;nteJcsted in the !'>ubjcct-Ill Jttcr , 
it IllJY be mcntioned that in tht! LSA and England prcJispo:-.itlo!1 111 i ,1\'ollr 
o f a poliL')' in IhL: publ ic illtcrc :-. t is Ihll co n!'>idcrl.:d :15 legal bi JS \'i tiaiing 
:!tJminlstr,lIivL: <l c ti(1n , 

( ~ ) I) t' P ~1r t lllcll l a l b ias 

The problem of d!.!P:lrtclCrlral bias I:; someth ing whi ch j :-. inherent in the 
:ldl1li nistrati\' c plOcess, and if it is nut cff~c li vc l y checked. it may ncgate the 
\ ..: ry c..) :~c~Pt of Lti r:1C .. ;:, \:, ~ ... ~j:_ln islr<,lli\'c proceed ing: , 

Th(' que .... ti()11 (If dCP:U'if!l('illa! bl:t:-. \\" :15 cons idered by Ihe Su prl..'rn~ Coun 
ill Gid!lllklfli Sag e"'\ \'clJ'cI Hcw v, /\/J.\R rc:'/) . Iii this C:!SL:, tht.: I-"K, tit !\J lh~r 1..'11011 -
kngt.:d the orde r of Ih (;. go\'crnm...-: nt nation:l lizing road tf;1 nspon , One of t'lC 
gro unds lur chalknge was tll:lt th l,; Sc.~c rCta r)' ollhc Tr:lOspon Depart mem 
who g:\\ e til(: heari ng W;! s bia sed , be ing the person \\ ho inili:ltcd the sc heme 
and J-bo b~i ng the he:ld of the dep:lrtmaa \\ ho~c re~ponsioill1Y it was to 
~.\c.I.:u t e it. The coun ':l uashl..'d the \) rde r on th e ground thai, under the Cl r
t.'um~t:\Ik"I..·~ . t h~ SI..'('; I C' t;U), \\;1:> hi;I:>l..'d. ;lI1d hl..'llcC n o ( ;HI" hC:.\Ilng u,Jldd be 
C\p~I..~!ed. 

T hcrc:l ftc r. the Act was :lI11o.:ndcd and the func ti on of hl';uing the objec 
tio n W:lS give n o \'er to th t.: min i~ ter c0llcl..' r!l ed, The deL"i sion o f Ih t; gove rn 
ment w.I" ag:1in cha llen gt'd by G, N:\ ges \\'ara R :107D o n thl' ground of 
dep,lI [1111..'11 1:11 bi:l~ be,cause the min ister \\',tS the he.td of thl' tkpartmelll CO I1 -
c~rncd \\ hi.:-h in iti 31cd the scheme .1nd was also ultilllatdy rl..'sponsiblc for 
ils execut ion. I {O\\'c\'l..' r. nn thi s o..:'casion the Supre mc Court rcjec ted the 

66 , AIR 195-1 ~IP III. 
67. ( 1991).1 sec 69'). 
68. A IR ]9;;9 SC 308 
6!). l /lid 
70, ( ;11 11(1/)(:/11 NaSl'::''''/UlI Htlll v, .)jl:j,' I ~" : \ I'" AIR 1')59 SC 1]"/6 I:"n,)",\:\ 3) G:,{!apall i 

(a~l' (/I)) . SCI! :Itso "roJ.r.I/i ("/:(111 /.., Sd:'( \"" '\ 1 (l/:.~.t:III~ D ir(r lOr. 0 le i: Cn., All{ 19S0 
Oij 121, 

• 
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challenge on the ground that the mini ste r was not a pan o f the departme nt 
in the same manner as the Secretary was. The reasoning of the court is not 
very convincing perhaps because, as observed earlier, departmental bi as is 
something which is inhe rent in the administra ti ve process. In the USA and 
in England Ihe problem of doparlme nlal bias has been solved , 10 some eXlenl , 
with the institut io n of hearing officers and inspecto rs. v' 

T he problem of departmental bias a lso arises in a difierent Co ntcxt
when the fun ct ions of judge and prosecutor a rc combined in the same de~ 
partme nt. It is not uncommon to find th at the same department whi ch initia tes 
a matter also dec ides it , therefore, at l imes , depa rtme ntal fratani t)' and 10), 
a lty militates against the concept of fai r hearing. 

Thi s problem carne up before lhe Supreme Court in Hari v. Dy. COIII lJlr. 
of Pulice"l. In th is case un eXlernment order was ch311e ngcd on th e grou nd 
th at s ince the police depanment whi ch initia ted the proceedings and Ih ~ de
partment which heard and dec ided the case we re the same, the element of 
departme ntal bias vitiated adm inist rat ive ac tio n . The Court rejec ted the chal 
lenge on the grou nd that so long as the two funct ions (initi ation and dec is ion) 
were discharged by two 'separate officers, tho ugh they were affil iated to the 
same department, there was no bi as . 

The d ec ision o f the coun may be correct in the idea l perspecti,'c but it 
may no t always prove wise in practice. It may be suggested I h~H the technique 
o f inte rna l separation which is being fullowed in America and Engl:md (,:an 
be profitably used in India if a s;enain amount o f co nfidence is to be de
,'elo ped in the minds of the people in adminis trati \'e dec ision-m Jking. 

In Krishna EllS St!rvice \" Slare of l/ary(lfw7:!. , the Supreme COlin how
e ver quash ed the notificat ion of the governme nt which had conferred powers 
of a De puty SupcrintcndcnI of Po lice o n the G e neral Manager, J-b ryana 
Road",J.ys in matters of inspecti on o f \'chic les o n th e ground of depanment:!1 
biJs. In thi s case pri Va te bus operators had alleged that the Genera l l\bnager 
of I-lo.ryana Ro adways who was a ri val in b us iness in the StJ te could not be 

. expec ted to discharge his duties in a fair and reasonable manner Jnd ~\'ou l d 

be too lenient in inspecting the vchic les be long ing to his own department. 
The reason for quashi ng the notification accord ing to the Supreme Court 
\vas the co nfli ct between the duty and ~~e interest o f the department and the 
consequential erosion of publ ic confidence in adminis trative justice, 

,(~) Preconceived notion bias 

B ias ar is ing out of preconcei\'ed not io ns is a ve ry ddicale problem of 
acim ini str:lli\'e Jaw, On the on~ hand, no judge as J hum:t n be ing is expected 
to sit as a blank shc~t of paper. o n the other, preconceived no tions would 
viti ate a fai r tri al. 

7 1. AIR 1956 SC 551). 
72. ( 1935) 3 sec 7 11 . Sa J lso I I/S f il/1I1' oj C A. \' . Ra l l/(l, ( 19S6) 4 sec 537, 



ISO : \(/lllillislrf1r il'C .. \r/j o'l dit-mioll: HlIll's of I\'(/fum! ./wlicl' [ Chap. 

:\ cI~o,; .... it.: cas~ bringing Ihis prohJcn~ I~) the forefront is Franklin v. Atill

i .Her (~l TOII "II (lnd Crllllllry P/wjH ing i3 \..:n()\\ n as Src \'cllage case. In th i!; C;'Ist! 

Ih~ :!rr~lbn t chaikngcd the Stc\'L'Il~gl' J'\r.:w Town Design:l ti on Orde r. 19..l6 
on tll (~ gnllllld lha l no f:1ir h~;lring \\' .1" g i\'cn beca use th .: minister h:ld ell
Il..'rt:lincd bi~lS in hi s dL'I Crm in.1 linl1 wh ich wa s c lear from hi s speech :11 
St\?\'c n:l f:L' \dlCn he said: "\ ',\~In[ 10 cll r y out a daring ('\ereISC in 10\\11 

plan ning Ueers , 1.:;lIca ll s. boos) . It i~ no good yuur jeerin g ! 11 is goi ng [0 be 
done." Thou gh the court di d lIo t accept th e chaJlen ge on the tech nical 
ground" I:l~!! the rl1illi !-.tcr in confirming the rcpOf{ W:lS not performing any 
qll:lsi JudIc ial juncti on. bu t the prob lem ~ ti!1 n.::m:lins that the h i;lS :lrising 
/"[\)Jll :-trung cOIl\·ic tiom. as 10 policy m;l~ oper.lI l.! ;I~ a 1110re .... eriol!s thre~H 

to f:lil' .l ... -lion than any other s[ngle f;l eI1 1[. 

Till:' po im (':lmt; lip for l'onsith:. ral iun before the SU!Jrc me Court ill J: 
Ciol 'illdarnja Aludaliar v. Slalt: of TN. -:-". 'J he govcrnmem decided ill pri n
cipk td Il:ltiolla! ize ruad lr:ln~port ;111<.1 appoimed a commitlct.' 10 fr:mlc th e 
s .... heme. Thl.! I lnmc Sccn:tary wac' mad~ ;\ member o f this commi uce. Liller 
Ull . thL' scheme of nalil)nali zatio[l was finalized. published· and objc-:rions 
\\c[e hi..':ud by the Home Secreury. It \vas contended that the hearing wa s 
viliakct by the rule agai nst bias becallse the Sccrt.!tary had already made up 
h:~ mind on the questi on of 113l iollaiizatioll as he Wil S it member of the 
('om mince whicl.l look thi s p(lJicy dCl."is ion. The court rejec ted the challenge 
f)n the grou nd tl1 :11 the S ....... ·re.wry :1S 3. memher o f the cOnll11ince did not 
(1llJlly detcrmine ~ lIl y issuc as to forccl ost.' hi s mind. lIe simply h .... !ped the 
~O\CrnIllC Il I in fr:l ming the sche me. Simibdy. in KOllda/a Rno \'. APSRTC'5 
the court did no t q U:l sh the l1ation .:J liz ~ ti o ll of the w:1d transport order of th e 
\lin isll'[ \~h() h.:Jd hCim.l lh ... ' objc\.·tions of pri \',lIc npcrall)!'!) 011 tlte gr<'tll1d 
tha t Ihe :-.<lmc f'..1ini sl Cf h ~ld presided over a me..:'li ng o nly a few days e;lrl icr 
in \\hid\ ! l.I ti oll~ ii7ati oll \\ ';15 LIY\.ltJrl'd . The \.·(Imt rejected th(: cnlllcnti on on 
Ihe grounJ that lhc dl.'I.:i~i on Ll1' lh .... t:ommittec \\':l~ n.o l "fill;11 and irrcYoca
b1c" but mcn.: ly .:t po!i ..::)' deci sion. 

'1 he problem of bi:1s arising from precollL'ci\cd not ivn!) ll1:ly ha\'c to be 
diljpn~t.· d of as .:til inherent limitation of the adm ini~lr;!l i\'c pro..:.'css. It is lI SC

less 10 acc use a public o fficer o f bias merely because he is predisposed in 
f:n our u f SOIliC policy in thc public inlcn: :,L Lord Dc\'li n 0 [11.'': said , "Thc 
judg..: ',\ ho is t;('dl fick nt th at he Ius n, ) pre.i udi('c:' ({' r b :l ';) ;':\ :l~ l j, ,:linn:::! 
e :. _: :~ O:lti JUOg,c. P[cjlldicc cannot be exorci sed. bu t like a \\'cJ.kll~ss 
of the flc~h it C:111 be subducd. BUI it has firs t (O be detL'Llcd." 

n . I().l,) :\C ~.'I· (19 17} 2. .\11 EH 2S') (III.) 

7.! ( 1'J73J I sec 3 .. 1 , .·\ If{ 1' )-:3 S,: (n,l S,', :II .. " .... ·(·Il:!.', ,. '\ Al'_\~:!'C All{ J% l 
sc ~2. ;: s, II',loJ v. Sr,:I,' ,J ," Nyd, fll {h:d. ,.\11{ 1957 AI ' -[14 

75. AIR 1%\ SC H:!. 
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(6) Bias all account or obstinacy 

The Apex Court76 has discovered a new category of bias arising from 
thorough ly unreasonable obstinacy. Obstinacy implies unreasonable and un· 
wavering persistence and the deciding officer would nol take 'no' for an 
answer. This new category of bias was discovered in a situation where a 
judge of the CaJcutta High Court upheld hi s own judgment while sitting in 
appeal against hi !> own judgment. O~ course a direc t violation o f the rule 
that no judge can sit in appeal against hi s own judgment is not possible, 
therefore, this rule can only be violated indirectly. In this case in a fresh 
writ petition the judge validated hi s own o rder in an earlier writ petition 
which had been overruled by the Di vision Bench. What appli es to judic ial 
process can be applied to administrative process as well. 

Doctrine of necessity 
Bias would not di squalify an officer from taking an action if no other 

person is competent to act in hi s place. This exception is based on the doc
trine of necessity. The law permits certain things to be done as a matter of 
necessity which it woule! otherwi se not cou ntenance o n the touchstone of 
judic ial propriety. The doctrine of necessi ty makes it imperative fo r the au th 
ority to dec ide and consideratio ns o f judicial propriety must yield. It can be 
invoked in cases of bias where the re is no authority to decide the issue. If 
the doctrine of necessi ty is not allowed fuU pl ay in cenain unavoidable si tu
ations. it would impt:de the course of justice itself and the de faulting p ari)' 

would benefit from it. If the choice is between either to allow a biased person 
to act or to $tine tbe ac tio n altogether. the ch oice must fall in fav our of the 
former as it is the o nly way to promote decisio n-making . Therefore. the 
Court held that bias would nO( vitiate the action of the Speaker in impeach
ment procccdings77 and the action of the Chief Election Commissioner in 
e lec tion malters.78 

In the USA, the disqualificatio n arising out of bias arises from the due 
process clause of the American Constitution. Therefore, an admin istrati ve 
action c~m be challcnged in the USA on all th'ose counts of bi as' on which 
it can be challenged in India and England . Recent trends in thc judic ial 
beh.:\Viour of the American Supreme Coun also indicate that where the ad 
ministrative authori ty prejudged the issue, the action will be vitia tcd .79 

However. the term 'bias' must be confi ned to it s proper place. If bias 
arising Ollt of preconceived notions means the lotal absence of preconceptions 
in the mi nd of the judge. then no o ne has e\'er had a fair tri al, and no one 

76 . Tlu Tribune. 18th tv1J.y. 1998. p. I I. 
77. SIt/)·Cml1l11i.uiOliu 011 Judicia! Accolmtability v. VOl. (1991)" sec 699. 
78 EI('rt ir1fl C(llllllliHi()IIU (If Ind ia \' . Dr SUioram(1l1illm Swom,\'. (1996) 4 sec 104 . 
79. "merim/! Cymwlllidi.' Co. v. F~drrtl l Trad~ COfllm is.<ioll, ;\63 F 2d 757 (1966). 
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t: \\.'r ' \\'ill.~u ThcJd\lJ~. lJl1k ~s the !-,Ifcng th of th..: rJI,.',.:ol1C"ci\'l,;u not ions is 
~Udl th:tt It h ~IS tht! f~pac lly o f forecl os ing Ih..: mInd ()f the Judge. admini s
tI:1!J\'C a\,.~ ti \m would no t !'c \ 'i tialc.J . 

The cklllent l, f b ias. CtlU:-,t: S ;\ clJ ri ollS probk lll ill l\\lliL'lll ]ll of COUll cases. 
In Vif/fly Chul/rlru AJi.\-lim , III rl'~I. the ... :nur! h..:l d that III ca:-.c o f fa c ie c Uriae 

contempt (contI,.' 111 pt in the f:l cc of the cou rt) the rule i..Igainst bias docs nnt 
:Ipply and the Juclf:c befor~ w ho m l' u :llCJllj ' l h COH1 IlHiicd e,:;\11 puni ~ h the 
COlJie mn l,.' [ 1':1 the 'oP"!. Il o\\'CH~ r..I11 ordel \n bJing;:n cle men t nf f:1i rncss in 
<:ont'':- lII pt C :hC~ the ,\lIahabad J li gh Coun has made a !Uk tila l the j udge 
wi ll place th e Ill.'lHcr before th e Chief Ju :-. ticc who will allot It to i1ny judge 
for hCJ.ring bccause it is a c0n tempt not o f the judge but of the court. 

(1\) "l"J)1 ,\ I.T I·: RA' I 1' ,\ R I"E' I Oil TIlE RULE OF F,\ !R Il EA RING 

This is the second long a rm of ll alur;t1 jU~licc w11i(h protects th e 'I ittle 
1ll;1Il ' frolll iubitrary ad mi nistrative ac tions whCnl:\ 'C f his ri gh t to person or 
property is jeopardised. Thus one of the objecli\'cs of giving a hearing in 
app li cation of !he principks of natural jus tice i ~ 10 SCI.': thLlt .H1 illega l acti on 
or decision d (){.:~ Il()l , ~ k l: place. :'\n~,: \\ n"' ng (':'d'~r owy :l( h ' t.:r ~cly affect a 
j1t.: fson and i l is cS!'t:nll;-''':' r.w t~: ~ r ~~" ," :"1'" ::.::y L..i:: 

hayc to be ~r;:Hlt~d hd o rl.: p:1ssin.,; an .1dmini~tr.:!l\ C: orda:'- The prin ciple 
(Jf audi (/lt emlll p(1r/em is the basic concept of th e principle: of natural justi ce, 
The omnipotenc), inht.:n;nt in the duclrine is Ihat no one: should be condemned 
unheard. In the fie ld of ad mini stra li\'c ac tion. thi s princi ple h;1s been applied 
to ens ure fair play and just icc to ~tffcc tcd persons. llowc\,'(.'r. the doctrine is 
not the cllre to ,:111 dis in the process. liS applic:l.tion depl!llds uron the factual 
matrix to imprO\c administrati\c effIciency. expediency ~lIld 10 mete o ut 
justice. The proced ure adopted mllst be JU St :1nd fair.S) The express io n audi 
allcram f1artem ~imply implies th:!t a person mllst be gi\'cn an opportunity 
10 defend himself. Thi s principle is a s ine qua non o f C\Lr)' ciyilizcd society. 
Corolbry deduced from th is rule is qui aliqllid slatlterif, parte iI/audita altera 
a e/l(jUlIIll IiCCl dlxeril, haw! {/equlIl!I f{/ccril (he who ~hall dec ide any thing 
\\'ithout the other side having becn hC3rd although he may have s :1 id what 
is ri ght will not h;lVC do ne what is ri ghl). The same principle was expressed 
by Lord Hcw ;1rt when he sa id. "It is no t merely of some importancc, but 
is of fund amental impon ance thaI just ice shou ld nO I only be done, but shou ld 
n;~lnifes tly ::Ind u~doubted l y be seem to be done,"SJ As has bee n frequ ently 
observed , the benefi t o f thi s rule W :'IS given 10 Aci:lm :1nd Eve even by God 
bcf1..1re they were pu ni shed fl)r d isobt.::ying H: s C~\IL .land, Aclm in istra ti\'c d if
ficulty in giving notice LInd hearin g 10 a person cannot provide any justifi-

:-:0 Unnlu)\ ,', III ri'o 13R F 2d 650, 652 (19.$~ ) J't'r rr.1I1\.:, J. 
:-II. ( 1995) 2 sec 58,: 
S!.. IU/.CO !;'mp ;O,l t"., ' ill/irm ", Union , ~r 1I:.i:a. ( ~n()2)? sec 3.,3 
S3. S(u(lf A:IllIiOT Darh Y. lJi j !n,'njit Pm/wk. 1995 Surp (I) s ec 38. 
S.$ R. V . SIlUl'X } lls lirt'f, I'X p, McCarlhy. (192 .$ ) 1 "112%.259. 
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cation for depri ving the person o f an opportunity of being heard.S.5 Further. 
more, obse rva nce o f the rules o f natu ral j ustice has no re levance to the fatness 
o f th e stake but is essentially re lated to the d emands o f a given situation SG 

T he who le course o f decj ~;i on s beg inning w ith Dr Bentley caseS1 in whic h 
the Court o f Ki ng 's Benc h held that the Uni vers ity of Cambridge could no t 
c ancel the degree o f a grea t but rebell ious scho lar wi thout g iving h im an 
opportunity of defending himself, firmly es tab li shes th at ahhough there rna\' 
not be a statu tory req uirement that bo th partics shall be heard, yet the j us lic~ 
o f the co mmo n law w ill suppl y the om iss io n of the legis lature. In the sa me 
manne r even if the legislature spec ifi call y au tho ri zes an administrative action 
w it hout hearing. then, except in c ases o f recognised exceptions, the Ja\\ 
wou ld be vio lative o f the princ iples o f fai r he aring now also read into Art ic les 
14 and 21 of the Indian Cons ti tutio n8S T he court thus held that though t h ~ 
rules permit a W<lrci o f censure entry \vi thout no tice and hearing yet the p ri n
ci p les of natural just ice should be read in to suc h rules and no ce nsure en try 
can be a warded w ithout any no tice and hearing .s9 lJowever. re fus al to par 
tic ipate in an enqu iry without a va lid reaso n 'ca nno t be pleaded as v io lation 
o f natura l justice al a later s tage,9V 

Admin istrative agencies in Indi a are not bou nd hy the technical r ule ~ 

o f procedure o f la\I,TO UrlS; this accen tuates the need to folio\\' Ihe min im um 
procedure o f fair hearing. Courts . from case to case, have in the ir decis io n; 
d evelo ped a fi ne code of admin istrat ive procedure. which applies to e very 
adm ini st rati ve dec ision-making but in a pragmaticall y nc:< iblc manne r. 

In Balik of Pmiala v. s. K. Sha rm a'}] the Apex COlin right ly obscn·ed 
that whe rl.! e nquiry is not convened by any s tatu tory prov is ion and the on l ~ 
obli gati on of the adm ini strati ve a utho rity is to obse rve the princ iplc5 of natu 
ral just ice the court/tr ibunal shou ld make a di st·inc tioll between a tota l \·iol
alion o f the ru le o f fair hearing and \'io la tio n o f a face t o f tha t rulc. In o thci 
words a di stinction must be made be twee n ' no o ppo rt unity' o r ' no adeq ul te 
o pportun ity '. In case of the fo rmer. the o rde r pas'sed would undoubtedly b~ 
in\'a lid a nd the autho ri ty may be a sked to cond uc t proceed ings afresh ac
('ording to the ru le o f fa ir hear ing. nut in the latter case, the e ffec t o f vio la tion 

1'\:; . IIhas"alil SillS" v. Commr. f~r PoUrt'o ( 1935 ) 2 sec 537: ;\ lK 1985 SC 12SS. 
86 . Ja i', E.' ports ( PI Ltd . \" . Uni(J1/ (If In dm, ( 1988) 3 sec 579. 
So7 . R. \" . (jl! i\"t'r.~i ly nfCQmbritiSt'. (1723) 1 Str. 757: 93 · ER 69~. 
}o".g. O/sa Tell i .f , .. /J ombay Afwlil ·il,a/ enrp'l.. ( 19S5 ) 3 sec 5 ~ 5 . S".' also f) . I·:, r ad,/I' \ 

J.M A l "dlll"lfifJ U d. ( 1993) :l sec 259 · 
S.9. Sla;t' I" U I ' . \ \ "j(lY "':",lIar Trirar/a. 1995 Supr ( 1) sec 522 SI"!' :11 :;0 Saij 1'",,,. lw.w : 

\". Srfllt' f"l.rCl/jaTOI. ( 1999) 2 sec )71: !'i(J1"(! Sit,s " v . 5/(1 / (' (I/Pll fljnb. (20t)() 5 sec 
7(,5 . 

QO Rnl/I.: of I"rlm ... . ApI/mba Kllmnr SnJm. ( 199..1 ) 1 see 615 . 
? \. (1996) 3 sec 36·1. Sa also Jnmaal-,·- J.dallli /l ind v. UOI. ( 1995 ) I sec ..l:!)\. hdJ t h~' 

rccp li rc me lll of Il atural iu s li c~ ill a case of th is kind (org:ln i:':l.l ion h:td ~~ Il (kd:II ~J :h 
ilkp l orpni s:l lion) ha·d to be tai lored to safegua rd publ ~c ~n tc r~'s t whic h must ;!h~a > s 
\\ cig h o,er c ve ry le sse r interes t. 
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of a facct of the rule of fai r hearing tws to be exa mined from the standpoint 
of prejudice. in olhe r words the courtltribu n;l\ has 10 sec whether in the 
totality {)f cirClIlllst<l J1lTS (h e rc.rson h:lS suffered a prejudi ce. If the answer 
i 'i in the .l f firma l i vc thl.: .lction ~ h;1l1 be ITlvahd. Th e sole purpf)sc of the rule 
of fa ir hearing is. to avoid f:ldurc of JII~ tl C C . It is thi s purpm,e \\ hi eh shou ld 
he a guide in applying the flIlc of f,l1r hearing to varying situations Ih ':l t Illa ), 

a.rise. TheI"l.: ma y be situat ion" \~h c r( the lI11eres{ of the S telle or the public 
interes t may ca ll fo r cllrtailing of the rule of fair hea ring. in stich ci rcum 
~t;'\nc ~ s , tht; court may ha\'e 10 babncc publi c/State interc :-, t wiih the rcqu ire
rr,cnt of natural justice and J. rTi vc at an appropr iate deci sion. 

Bylcs, 1. in Cooper v. lValldJ\\ 'o rth Hoard of \,Vorks9:, observed: "The 
!.:lw!' of God and man b(llh give the pany an opportunity to makc hi s defence, 
if he has any. , remembcr to have heard it ob~ervcd by a very learned man, 
upon such all occas ion, that eve n God Himself did n9 t pass sentence upon 
;\d :!rn bdore he was call ed upon to lll:1ke his defence . 'Adam' (says God). 
·\Vhcrc art thou; ll ast thou no t eaten of the trce whercof I commanded thee 
Ih:1l thou sholl ldes[ not ellt? ' And the same question was put to Eve also ." 

A civ il righ t ad\·erscly affec ted is the core fo r the in vocat ion of th is 
rule . 13tH what is a c ivil consequence? "I3ypassing verbal tx)oby traps, civil 
consequences undoubtcd ly cm'er infraction of not merely propcrty of per
so nal rights but of c iyil libcrt ies, nutcrial deprivat ions and non-pecuniary 
damages. In its com prehensi ve connotati on, everything that affects a citizen 
in hi s civ il lifc infli cts a ci\'il consequence. "9.l To thi s may be :ldded the 
infrac ti on of some legitim:lIc expec tations :llso. of which il would no t be 
fai r 10 deprive a pcr!-.o n. 9

.! 'Legitimate cxpec tations ' though cannol defeat or 
in va lid:l.tc a legislati on but may \,lti~tc an ad ministrative ac tion. Therefore, 
when persons enjoy certai n benefi ts or advantag\:s under a policy of a gov
anment, even though they !TIay not have a lega l ri ght. cannOI be deprived 
o f thei r legiti ma te expectations by changing the policy without fo llowing the 
principles of fa ir hea rin g.95 Ho\vcver, deni al of legitim ,:lIc expectations can 
be jus tified by o \'c rriding public interest. Relief in such cases would be 
limited only to C:1ses where it amounts to a denia l of a ri ght or where Clc lion 
is J.rb itr:try. unreasonable and not in the public in tercst. 96 

(for detailed discllssion all the doc tri ne of Lcg itimJte Expec t:tt ion see 
ChJp. 7). 

92 . ( 186 1,73) ,.\11 ER Rcp 155 .t . 
93. Mo/) illd(' ( Si!;gll Gill \' . Chief ElUlion Comlllr . . (1 978 ) I SCC .t05 , 4.tO: ,\11{ 1978 SC 

851. 
9-1. Pu Dl'on ing, M R. in Schmidt v. Su.\'. of Srate for Ilnflll' Affnirs. (1 969) 2 Ch 149. 
95. /\'(II")\'oli Cl IOf'. G rflll p Ilt>1Hing SOrll'Iy v. Ullioll (Jf irI din. ( 199 2).~ sec 477. St"<' ;) I~o 

S (:. (!rui W S. \r,·lfart· AnI/. \' . Slnlr' (If K(;m~l!(/kn, (199 1) 2 sec (.(}. I . 

96. Ull i oll of Illdirl v, lIi/ldusrnfi 1J"\,,.lopllunr Corp", ( 19'13) J sec .199 Su al so Mnr/u /.t 
Cit)' Win .. M nc!J(lIIH· AsslI. v. Stilt .. of T.N, (\99 -l ) 5 sec 509. 
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Therefore. n O order involving adverse civil consequences can be passed 
againsl any person without giving him an opportunity to be heard against 
th e passing of such order and thi s rule of natural justice applicable to quasi 
judic ial and administ rati ve proceedings would al so {/ tarliari apply to jud icial 
proceedings such as a petition for winding up of a company. No system of 
law desigrlcd to promote justice through fair play in action can permit the 
court to make a wi nd ing-up order which has the effect of br inging about 
termination of services of workers without giving them an opportunity of 
bei ng heard against the making of such order. It would be v io lat ive of the 
basic pri nc iples of fair procedure and in the absence of any express provi . 
sio ns in the Companies Act. 1956 forbidding workers from appearing at the 
hearin g of the winding·up petition and participating in it, the workers must 
be held ent itled to appear and be heard in the wi ndin g·up pe tition.' In the 
same manner in Jr. Counci l of Blls Syndicate v. Ullioll of IlIdia"l the Supreme 
COllrt held that before inc reas in g th e in surance tari ff o n operators of buses , 
taxis and goods vehi cles parties affected by this escalation should be given 
an opportunity of hearing , whether required by the statute o r not.} In Piara 
Singh v, State of Plllljnb4 , the Supreme Court held that before setting as ide 
auction sale on ground of defecti ve proclamati on, the autho rity ought to g ive 
notice an(i hearing to the highest bidder as his ri ght would be adverse ly 
affected . Thi s extensio n of the reach of princ iples of natural justice wo uld 
certainly go a long way in providing protection to a vulnerable sect ion o f 
our society. 

Before the decision of the Hi ghest Bench in S.L Kapoor v. Jagmohall5, 
the rule was th at th e principles o f natural justice shaIl apply only where an 
administrat ive action has caused some "prejudice" to the person, meaning 
thereby tha t he must have suffered some "civ il consequences", Therefore , 
the person had to show something ex tra in order to prove "prejudice" o r 
" c ivit consequence", Thi s approach had stultified the growth o f ad ministra · 
ti ve law within an area o f highly·pract ical sign ificance. It is gratifying that 
in iagmohall case the court took a bold step in holding that a separate show
ing of prejudice caused is not necessary. The non·observance of na tura l 
justice is in itself a prejudice caused. Hence merely because the fac ts are 
admitted or are indisputable it does not follow tha t the principles of natural 
justice need not be observed. 

1. National Te:ctile Workas ' Union v . P.R. RnlltaKris/1 11QII , (1983) I sec 228, 252: A IR 
1983 SC 759 pn Dhag ..... ali . J. 

2. 1992 S"pp (2) see 125 . 
3. Ibid . 
• . (2000) 5 see 765 . 
S. (1980) 4 sec 379: A IR 1981 SC 136 . Su al so A.n. A,lllllflY v. R.S. Nayak. (1988) 2 

see 602 . 
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nllt~· t o Act judicia lly/ Du ty t o act fa i r ly (, 

Law i;;; clcdr o n the po int that in cases ciassilll'c\ as "quasi-judicial" 
the re is iI " dUly to ac t judic ially", i ,e. 10 fo llnw the princ iples of natura! 
j ll q i c~ III full. but in cas c:-. \" h ich <11\; c lJ. !)si ficci a~ "admini str<l ti\'c " there i:
o nl y :1 . 'chl!) Ii) a...:1 fairl y" \ I,.'hlch !:>Irnply mc::lns th:1t the aUllli ni strali v c au th· 
ur ity l!l ll ~ l i'l..: t Jus tl y and fai rl y and !lot arbitra rily o r CJpriClolisly. 

Though ;llier the epoch-mak ing dec lsiull o f til;: t\pex l'nurl in AK. Kra; · 
pnk v, Union of Indio7 the div idin g l ine be tween qU:lsi -judic ia \ and 
admin islr31i yc func tio ns of the admin is tra tio n has; becolllL.: thi n but is stil! 
not completely ohlite rmed. Th ere s till exi s ts a \·35t arC3 of admi ni s trative 
and executive junc ti o ns o f the ;!dmini slrat ion \I,,· herein a perso n d oes not 

clai m a fi ght bu t still has legitim ate expcc t ation ~ of receiving Cl benefit o r a 
privil ege. It j, IT! this area though there is no d Uly of Ihe ;!d mi ni stration to 

aCI j ud icially hut certai nl y the re is a duty to aCI f,mly. Lord Pearson sta ted 
th is position in I 'cfl r lv(! rg v . Vll rlys th us: 

' Th.:t where some person or hody is ent ru(acd by Pa rlIament w i th 

:!drninic;.lr3ti\'{: or e xec uti ve func tio ns th en; is nC'l presum ptio n that co m 4 
pll:1I1CC \'. il h the princ iples of nat ural jll"licc b required although, as 

. 'Parlitlmenl is no t to be presumed 10 ;l e t unfairly '. Ih r; Courts may he 
able in suil:lb lc cascs (pcrh:l ps a lways) to im pl y an o hli ga tio n [() ael 

with fai rness. ' 'f) 

I n ITld1:! thi, pos itio n was tah'l1 by the Apc\ Coun in variolls casc~ 
!-ot.ln ing rrflm J.:e,/'m· ,t-fills Co. Ltd. \ .. Uniol! of /IH/wlO. In th is case the 

f:tWr.:.:1 nm r.:.:lll. u n ihL: h:t ~ i s t .. f a rc pon uf an inl.j uil'! l"OItl1l1\tt,.'~, had ta\... cn 
(We r the m:lna~crncnt o f the mill·c(lmp:IIlY, which hJd becn closed dO\\ n 
\vi th0 u t suppl:,'i ng the cPpy of the report to the m:l n:lr,emcn t and w ithou t 
a fford in g .,n opp'ortuni t)' of hea ring . The takeover wa~ eh311cngcd on the 
ground or vi olation o r the princ iples of na tural j us ti ce. The Apex Court 
though d id no t inll.' rfcn:: with the order o n the ground that no prejudice \\' a ~ 

ca1lsed to the mill -co mp.:m y, ye t observc..:d: 

. ·The only csse nti :l l p0inl th,1t has to he kt.:pt in mind in all cases. 
th at tht! admi ni s trat i\·t.: :luiho r1lY co ncerned shou ld a..: t fai rl y , impar-. 

lia !!)" and rC:1sollably .. ·1 1 

6 Fur (k l.l ilcd UI S(;u~Slon :Jet' ·1 h ,lkk ~'I. (. " . I r,'I1i I lI ll \' (0 ) A, .. i ll, /:. I.1U.\ / " lJ rlt.\ (" '-\n 
1- -:' •. '1 . (~ r)I ):; ).\ sec ( j) I 

-; \ i <ic/} , ~ sec ~ (, ~ 

~ (197~1 2 All FR (, {1C) 72 1 I \\'LR ) .~J 

'J . '''. l' ) .17 (W!.1{) 
til ( 11)7 .,) f sn·11\n 
11 /d. I' :;-:1 
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Fo llowing the same li ne o f reasoning the Supreme COurt in M.S. Na llv 
B/ia ra( £"88- CO. Y. State of Biha rJ2 held th at 'fairness' is the basic princ i p l~ 
of good administra tion. In this case the government had transferred the case 
o f a wo rkman from one labour court to another without any no tice and 
hearing 10 Ihe e mployer. The Court scI as ide Ihe o rder on Ihe ground of lack 
of fairness. 

The bas ic purpose behind developing the 'fairness doctrine' within the 
area o f 'admini strat ive or executi ve' fun cti ons o f the administrati on wh ere 
princ iples of natural justice a TC not attrac ted is to reconc ile "fairness to the 
indi vidual" w ith the "flexibility o f admini strative ac tio n", It is an attempt 
over-judiciali za tion of ad ministrati ve process. There fore, where an admini s
trati ve authority is not exercising quas i-judic ial powers "nd as suc h th ere is 
no duty to ac t judiciall y because the princ iples of natural just ice are 110t 

atlrac ted in sllch cases, Cou rt may still insist on a " du ty to ac t fai rl y". As 
both the doctri nes operate in different areas of adm inistrat ive action. so there 
is no c hance of any conflict. Thakkcr, C.l . ri ght ly concl udes: 

" . . .'acting fairl y' is an additi onal weapon in the armoury of the 
Court. It is not in tended to be substituted for another much more power
ful weapon 'acling judic ially ' . Wh ere, however, Ihe former 'acl ing j udi 
c iall y' cannot be wieldc-d, the Court will try to reach injustice by taking 
resort to the latter less powerful weapon ' ac ting fai rl y' ." 13 

The ri ght to fai r hearing is a code of procedure, and hence covers every 
stage through which an administrati ve adjudication passes, slarli ng fro m no
li ce to final determination. The fluctuating content o f the rul e of fair hearing 
produced by the irreconcil able mass of court decisions has lempted som e 
writers to say that the audi altern.m portelli rule has ceased to ex ist. 14 How
ever, Lord Reid has condemned this view as "tainted by the perennial fallacy 
that because something cannot be cut and dried or nicely made or measured 
therefo re it does not exist". Impossibility o f lay ing down a universally valid 
tes t to cover an infinite variety 'o f c ircumstances th at may exis t is not un
natural al so. Detailed requirement o f audi a /teram po rtelli ra nge is a 
continuum from notice to the final determination. 

(1) RighI to notice 

The term 'Notice' originated from the Latin word 'No/itia' \vhich means 
' being known' . In its popu lar sense it is equi valent to information, in te l
li ge nc e o r know ledge . In leg a l se nse it e m braces a knowledge o f 

12. (1990) 2 see 48. 
13. Thakk c: r. C. K.: From Duty to Act hdida fly to DUlY to Act Fairly. (2003) 4 sec (1) 1. 

II. 
14. Su Bc: njafi e1d and Wh ilmorc: PRINCI PLES OF A USTltALi A S A I)MISI$TRATI \'E L AW. (197 1). 

p. 145. See 31so Ridse v. Baldwin. 19.64 AC 40. 64 . 
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circ um stances that ought to induce suspi c ion o r be lief, as we ll as direc t in 
formati on o f th at fact. 

No tice embodies ru le of fairn ess and must precede an adverse order. 1l 
. shollld he clear and precise so as to g ive the party adcqu'1 tc informati on o f 
the case he hCls to meet. Time given shou ld be adeq uate fo r a person so that 
he could pl e p.lre an cff.::::c ti vc derence. Ocnial o f no tice ;'Ind opportunity to 
respond make the adm inistrative dec is io n complete ly vitiated .l :; 

Notice' is: th e ~t<lrting poilll o f any heari ng. Unless a person" knows th e 
formu lati on of subjec ts and issues involved in the casco he cannot de fend 
himself. It is not enough that the no ti ce in a case be given, but it must be 
adequate also . The adequacy of notice is a rel a ti ve term and must be decided 
\I,.'ith referc nce to each case. But gene rally a nOl ice in o rder to be adequate 
must con tain the foll owing: 

I. Time. place and t1 ;1ture of hearing. 

2. Legal authority under whic h hearin g is to be held . 

3. Sta teme nt of specific c h:n gcs w hi ch the perso n has tn mee t. 

The le ~t of adequacy of no tice will b e wheth er it gi\'cs 5u ffi c ie nr in for
m;\! io n and matcr ial so as to enable the pe rson concerned to pu t lip an 
effec tive defe nce . Th erefore . t h ~ contents of no tice. persons who arc enrit lcd 
to no tice and the rimc of gi\'i ng no ti ce arc impo rl <lnt matters to ascertain 
any \·io~~! i.):l ( ' ~ the pr: il.:: i;:- ~;:.; of n::,.:ur:! ju :o; ti ce. Sufficiem time should al so 
t"1c gi\'cn to comply with the requirement of J. no tice. Thus when onl y 24 
ho ur:-. \\'L'r(~ r i\' l'll {(I dem(l\i,h tI s tnlC!ure a ll eged ly ill a di \<lp iJa ted cond it io n, 
the court hel d thaI the no tice was no t proper.l£i In the S:1 mc lii3lHlc.r where 
the no ti ce contained o nl y one chargc, th e person cannot be punished for any 
(!ther c harge for which notice was n OI g iven. 17 

In Jo.~eph Vi lnllgand(/II v. EXCClllin! Engineer (PWD)l iI the court he ld 
tha t the not ice givcn wa, inadcqu~te . The fac ts of this case were that when 
the appe ll ant d id not st:1rt the contrac t work within tim e. he received a lelle r 
from the Executive Engi neer in which the rclcv;l1lt sentence was : "You arc, 
th ere fore, req ucs ted to show cause w ithin se ven days fro m the receipt of 
this notice why the \vork nlJY nu t be arranged otherwise at your risk and 
loss through other ;:lgencics aft cr deb:1rring you as def<lu lter." . The rep ly 
cont:llil;3d a st~[Lment Ih:11 the dclay was cau sed by the conduct of ti le re 
sponden t. Th e rea ft er, the con tract W:l S cancelled and the appellant was 
dcharred fro m ~1l 1 future CQnlr3cts under the P\VD Quash ing the order. the 
Suprt!l11c Court hc ld tklt the \\ ords 'oebJ.rr ing you as defaulte r' did no t g ivc 

15 . C(lnarn Dank v. D.'hasis D(I.\', (200;\) 4 sec 557 . 

1 (i S:arl' n/ i,( A' \' . lIa)I \'.'al! :\Iul/(lIl1I11".1. ( 1 ? 7 ~) 2: sec .! o~ 

17 GOIill,/ ,j/:SI: \'. S u/'ba rao. AIR 197 1 (i uj I ~t' (19 70) II (iLH 897 

IS. (197S) :I sec :16 AIR 197:.l SC 93n. 
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"dcquate notice to the appe llant of the fac t that he would he debarred from 
'a ll future contracts' with the P\VD. In the same manner in Appropriate 
Authority \" \'ija)' Kumar Sharma l9 the Apex Court held that jf materi al on 
the basis of which compulsory purch"se of propert), by the Income Tax 
DepartmclH was not disclosed in the show-cause notice and venue of hearing 
\,'as changed without giving reasona bl e time to transfero r to reach the venue , 
there is a violaI iq n of the principles o f n3tural justi ce. 

The requirement of no tice under Section I05-1J of the Bombay Mun ic i
pal Corporation Act, 1888 to an allottee of muni cip: .. !1 premises for evic tion 
need not be given to all pCf50n s li ving wi th the allottee.~o In the same manner 
pr inci ples of na tural justice are not violated if notice is nOt given to :1 11 the 
members of :l society ploposing :lmaigamation of the socicty.:!l Howe ver, 
when a dealership agree me nt is modificd22 or <I te lephone i ~ disconnected 
notice becomes nccessary.2J 

If notice is to be given to a large class of persons who are cducmed it 
may be given by publi shing it in a newspaper. In such a case indi vid ual 
notice is nOI the requirement of natural ju stice. In Shiv Sagar Tiwa ri v. 
UO pA the court held that the notice publi shed in newspapers to enable ihe 
ou t-of-turn allottees of government quarters in Delhi to represent before the 
Supreme Court against proposed cancellation of 3110 tmenlS is sufficien t and 
<1dequatc noti ce. 

However, the requiremen t o f nmi ce will not be insis ted upo n as a mere 
technical formality. whe n the party concerned clearly knows the case against 
it and is not thereby prejudiced in any manner in putt ing up an effecti\'e 
dcrcnce. There fore, in Kcshav Mills Co. Ltd. v. Un ion of India25 , the court 
did not quash the orda o f tile go\'ernmcnt taking ovcr the mill for a periud 
of.5 years on the technical ground that the appellants were no t iss lIcd no tice 
(IcForc thi s action was taken. bC(3USe, at all earlier stage, a fulJ-sc:lJ e hearing 
had already been g iven and there was nothing mort! whic h the appellant 
\vantcd to know. In the same manner in A1aharashtra Slate Finallcial Car-

l porn /ioll v. S,4I 'w '/1a Board MiJ[26 lhe Court held that a notice calling upon 
the party to rt: pay d ues within 15 days failing which the fa ctory \\ould be 
taken over is su ffi c ient for taking over the faclory and no fresh no tice is 
required. In the same manner no fresh nm ice is required for pulling down 

) 

., 

19. (200 1) I see 739. 
::!O . Ajil v. G,\I, REST Uflderf.7king, AIR 1985 Bom 36"2. 
21. Dalila/! Sill};fI v . Sta/t' of PllI1jab, ( 1985) 2 sec 670; AIR 1985 SC 973. 
22 . SlIb·Divi.l i(J/!Ct/ COlllwller \' . A. Rallal/, A IR 1985 Cal 281. 
B. Ull itm of I"dia v. Narayclllbhai, AIR 1985 GuJ 3 1. · 
n (1997) t see 4" 4. 
25. ( t973) t see 380: AtR 1973 SC 389. 
~6 . (199') 5 see 566. 
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an unau thorised slruClLlrc:. when notice for removing such structure hilS al
ready been g i ven .27 ]n the same mann~r in State of Kamataka v. Mal/galore 
Ulli\'ersity NOII ·Teaching Employees' ASSII .2H, the Court held that where no 
prejudice is caused to th e person on account of non-.1ffordin g of opportunity 
(0 make represe nta tion, vio lation of the principles o f natural justice cannot 
be insis ted upon. In this case House renl and city compensatory all o \',,'ance 
\\'lTC given to the em ployees at a hi gh!"!f faIt.: , At a later d:llc th .; governme nt 
\v;lnted to fl:COVCr excess payment. Th e Vice-Chancell o r espoused the calise 

()\~ the em ployees although uns.uccessfully . In these circumstances, the Court 
w:t S () f the vicw that ac tion taken for the recovery of excess payment without 
notice and affording opponuruty to make representatio n did not \"iti:tte the 
:\\,: 1 i()ll. 

Arti...::le 2 1 of the Constitution requires that it dctenu must be. furn ished 
\\ ith th~ ground s of deten tion and i f [he gro unds an! vague , th e d~tt:nti () n 

order Jll;j), be qua:-.hed by the coun .2~ In o ther areas 01 admin istrat ive ac tion 
;j notice hJS been held to bc vague i f it does not spec ify the ac ti on proposed 
t ~J b,; ta ken)') o r the propl! i'ly proposl.:d to be acqui red,JI o r the groullds on 
which licence IS to be can.:cllcd.n Requirc=ment of notice , mandated by 
sta(Ule, can hI.! waived if it is solely for the benefit o f th e individual con
c;.'rneJ.3 3 

Cu nscq u ellces of n Oll -issu e of n otice 

The principles em erging fro m ca~r.; · l a\\: arc;H 

1. Non- issue o f l1 o ti i.~c or mi stake in the issue of no tice or ckfec ti vc 
service of nOl il:e docs not affect the j urisdI ction or the authori ty, i f 
OIhcrw is\: re~l son.1blc opportunity of beillg heard has been g i v~n, 

2, h su..:. of nOli ce as prl.!!'>crib..:.d by law c01lstitutes a p:lfl o f rCJ.sonablc 
oppor,wnil), of b~ i ng heard, 

:;, 11 rrcjudi -.: -.: h:l.s been l::lU ~ed by t1oll -i!>sue. or inv:dtd s~rv i '-'L: of flO 

li (' ~ [;11: 1 !I~h..~o:: ... iillgs wou ld be \'iti a : ~d, Bu; i ~ r\;~ul:tr s;:~\ i ~'c 0;- r~o

li ce wo uld not rend..!r the pro..:-eedings in valid, more so i f the pe r~on 

by his conduct h:ls rendered s1..'rvice imrracticabh! or impossible. 

~ 7 ('(1, ,11 Horof,! '\" ,\f"h.;/!/ I .n l , (11)1)(') 2 sec 22 
~ .. , I ,Wd~ } :; sec :;02: :\ 11{ 2u02 SC 1223, 
~,) S!,ll' of U Olllb, l ,\ ' \ {\ (I/;(/ limn, ,\If{ 195 1 SC 157, 
30 /1/.Jc1ul Lllfij \ COII/lllf" AI R 197 8 ,\ 11 4-L 
JI 714/1/1 Sllj~1: \ St,/I(, oj JlarYIII(I, Atl{ !97J Punj 161 
;.~ ,\/ H J.,.' ,I..' c'i. C" \ S!lIl<', ,\ IH 1973 PU llj 6:! 
J:; , C.I{/, <'/ or (If C'ln!')/11J" \ ' (In !\'('fJa! SYllrh "I I(',~. (2001) 10 sec 190, 
~ _1 ("ST \' Sr,['<!"/ Ch.1I:r!r.1. (200:1)';\ scc' .1 S ~ 

J 



6J . Audi Alteram Partelll or 'he Rule of Fair Hearing 191 

4. In case o f no n· issue of notice. or de fective se rvice, which violates 
the principles of natural j ustice. an ad mini s trative authority may 
decide the case de no\'o with proper notice. 

(2) Right 10 know Ihe evidence against him " 

Every perso n before an admin istrati ve author ity exerc ising adjudicatory 
PO\\lCI'S has the ri ght to know the evidence to be used aga inst him. This 
principle was firml y c:!swblisl:ed iJ: D:;dkes!n,,'ari COflOIl A1ills V. COli/IIII'. of 
Illcome Tax". In thi s case the Appell ate Income Tax T ribunal did not dis
close the info rmation supplied to it by the de partment. The S upre me Court 
held th at the assessee was not gi ven a fair hearing. However, the supply of 
adverse material. unless the law o the rwise prov ides, in o ri ginal form is nOt 
necessary. It is su fficient if the summary of th e co ntents o f the material is 
~ upplied provided it is not misleading. A person may be allowed to inspect 
Ihe file and take no tes. \Vhalever mode is llsed, the fundame ntal remain:; the 
S:lme that no thing should he used against the person which has nOt been 

. brought to his notice. 

(3) Right to present case and evidence 

The adjudicatory author ity should afford reasonable opportuni ty to the 
party to present his case. This can be done through writing o r oraily at the 
discre tion of the authority, unless the statute under w hich the authority is 
functioning directs otherwise. 

The requi rements of natu ral justice are met on ly if opportuni ty to rep
resen t is g iven in view of the proposed actio n. The dem ands of natural juslicl;! 
are not mel even if the very person proceeded against has been furni shed 
information o n which the actio n is based, if it is furni shed in a casual \ .... ay 
or for sume other purposes. This does not mean that the opportunity need 
be::I. "double opportunity" , that is, one opportunity o n the fa ctual allegations 
and another o n the proposed penalty. But both ma y be rol1ed into one." 

Courts are unanimous on the point that oral hearing is not an integral 
pan of f~ir hearing unless the circumstances arc so except ional that without 
oral hearing a person cannol put up an effec ti ve defence. Therefore where 
complex legJl and technical ques tions are involved or where the stakes are 
,·ery high oral hear ing shall become J part o f fair hearing. 37 Thus in rh..:. 
ahsence of a statutory requirement for oral hearing courts w ill decide the 
maHer taking in to consideration the facts and circu mstances of every casc. lS 

35. AIR 1955 SC 65. 
36. S.L Kapoor v. j asllluhcm, (19S0) 4 sec 379: AIR 1931 SC 136. 
37. Sral~ 0/ V.P. v. M aluuaja Dha,I/It!lIdra Prasad Silrgh, (1989) 2 sec 505. 
38. In R(lill Chandu Tri1'0I11; v. U.P. Public Suvias TriblHlal, (1 994) 5 sec 180. Ih~ court 

held thai deconfi nnatio n o f an employee in ~' i ew of the Hi gh Court injuncti on dOts not 
warrant hear ing. In Director of Scll ool Eduratioll II. o. Kanlppa TlIeva". 1994 Supp 
(2) sec 66, the Cou rt held hearing in case of transfer of an employe e: is no t necessary. 
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In Union of Illdia v. J.P. Ivliller39 the court refused to quash the o rder 
of the President o f India in a dispute rel ating to the age of a High Court 
j udge on the ground that th e Pres id ent d id no t grant oral hearing even on 
reques t. T he COlirt \ \ '35 o f the vicw th .:l.t when the person has bee n g iven an 
opportuni ty to submit hi s case in \\Titing. [ her~ i .... no vio l:u ion o f the prin . 
c ipks of n:nural j U:i tict: if o ra l hearing is nOt given. Howeve r , in Southern 
Prilllr!r.f v. Ferrili:er and Chemicals TWI '(lIl COl"i! Ltd..',;). the Supreme COlin 
held that delet ion o f name from the approved list of cunt rac (Qrs warrants 
hC~l.Jil1g. -I 1 Though the same is the law in Eng land-l :!. hut in practi ce oral 
h\,;a ri ng j j the rule . In USA the ri ght to oral hearing nows from (he Adm in
i<.,trmive Pro.:-cdure Act. 1946, 

T hl.; adll1ini '\ lrative authorilY Illll st fU llilcr provide full opportu nity to 
IH\..: :-cnt c\ idell(:c--h.:stimonial or documentary. I n DIUlk.?5\\'ari COllOIl Alills 
LuI. v_ cn':'3. [he Supreme Court q uashed the dec ision o f (he adminis lral ive 
authority on the grou nd Ih31 not allowing Ihe nsscsscc 10 prodUCe Ill J ter ial 
cv idcncl...' viulates the ru le o f fai r hearing, Again in 1?B. Shrceu:m Durgo 
/ Jrasad v_ Serr/C'fllc'llt CommissiollelA

.! \Vhcr~ the Comm issione r only allo\ved 
the a:-.:-.~;:,:.ee an opport unity to rn ake sllblllis~ions 011 (.lbjecli o ns of the Co m
m issioner of In.:ome Tax re gardin g s ctt l em~nt of assess ment. the Supreme 
Court held that mere opportunity 10 make submission is no t enough. C lear 
opportunity mu st be given 10 dl:mOnstrall.:: that the reporti ng author ity was 
not justified Itl maki ng obj ec tions_ However, iT Jocs not ll1~an that a persa ll 
":~I II be n llo\\'~J t rJ unn~cess:lri l y prolong and confuse [he admini st ra tive pro
ceedings by aJdu~ i ng irre levan t ev idence . Tht: quC'Stion of rl: !cvancy of 
evi dence is. therefore. a justi c i3ble issue . 

Th e opp~") rt un i ty to present ev ide nce nlisc5 ,mothe r ques ti on as to what 
c ,\h: nt {he authority should help the party in prr:senting hi s c \'id encc. T his 
point C"lJl1:! up for tht:: co nsidera tion of the Supr~111c Courl in N.Af.T. Coop. 
Sucicry ". Stale of R(/j(U(JU1li~ 5, In th is case all enquiry was held under the 
\1 otor \'ehi ,,:J;: "\ ,\ i,:1 for n:!ii ,JIl a: iz.Hiv .l (Ji" ' ~J oI ll L, \ :, .'>~v iL I ll ';: \:. . ... ;:, 

\\hose n:Hllt:::s \\ ere filt:::d hy the obje.:rors did not appear even in re!>, I,') lb ::' 

to the sun:moll5 issued by the admin is trative authori ty. The authorit y refused 
to issue allY cocn.:ivc pro\'css. T he Supreme COll r! reL.:,..:J (0 qU:l sh the nrJer 

In S:llil' B:w { (If /,!Jw v, M,lh~'lldra ~·:I I III, : ,. Sin gJial. 199-: SU?P (2) sec 46:< , Ihe coun 
hdt.!, th:l l in thl! abit:n~'1! of any luk I ~l t h ~' COntr ;I ! ~ p.: rson:l l h C :Lr i n ~ in d ':P:lrl lllt:l1 t:l l
:lppt::l l is 110 1 l1t:l- l·SS:lfY. 

:;9 (19 7 1) I sec 3%' A l l{ 197 1 SC 10 '):; 

~u 199-l Supp l 2) see 69\) . 
~1 Scot' al~o lJ/wghaJ: Shllll.J v', U"ioll.1 JlUf~", ( 199-l) (, sec 15-' . 
-: 2. I ."I"II! COIt"fnll/oa f),Jart/ \ .·\frillg<" 1915 AC 120 
,~J All{ 1955 .I) C 65 . 
. ).\ . ( 19:59) 1 sec 62S, 
-: ., .. \ !R 1903 SC 1098. 
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of nationalization holding Ih:H the authority is not bound to use its coercive 
process when the SlatelTI e lll 5 of the m ater ial \v itnesscs were al ready on the 
f il e. If the statements of the \v itnesses are not on f ile. whether the denial o f 
a coerci ve process would " mount to a v io lation o f the rult.; of [" ir hearin g 
st ill rem'lins to be decided. In A.K. Roy \', Union of /l/ djo':'6, the Supreme 
Court held thaI if the dCicnu desires to examine any witnC:5scs he shall have 
to keep them present at [he appo inted time and no obligat ion ('an be cast o n 
the Advisory Board 10 SUlIl!llon them. The B O~l rd can :lIsa lim it the time 
within which Ihl.! d t.:ICIlU mus t comr1 c tt,; hi s c\"idcnc..: . 

(-1) Th e right to rriJut adverse evid ence 

The right to rebut adVCf':)<': evidence pres upposes that the pe[";')un has bee n 
in fo rmed abou t the cvi ckn r.: c.: against hi m. In DfwkL'SIt"Clri C 0 !1011 Mills Lrd" 
\" CII'l.7, the COllrt quashed the order o f the Tn " T ribun:d \\ here the infor
mati on suppl ied by the dc p.:utmcnt agnins t the assessee \\ JS /I\,.)t disc losed to 
hil11 , Th is does n01, IH)\\'C \'Cr, necess itate the supply of :I(l\'crse mn terinl in 
o ri ginal in all cascs, I t is su ffi cient if the summary of the conte nts of the 
advcrsc mate ri al is mad;: avail able pro\"idcd it is not misle.J (hng:~ 3 

II is not e nough that the p:'Hly shou ld know the ad\'crse m:ner ial on fil e 
hut it i::. furth cr necessary tha I he must ha\'e an opportu nity to rebul the 
c\'idellcc, Rebuttal call he dane ei ther or:1l1 ), or ill \\Titing at th.:: d isc retion 
of the :ldmin ist f:l tivc author ity pro .... ided the st3\U te does no! pro vide other
wise, 

The 0pp0rll!nity to rebut c\' idence ncccss:lr ily im'olve:; the consideration 
of I\\'C'I factors: cross-cxarnin:ltion and legal rcprc,;clltat;on 

I, Cross-eXCllI/il/(l/iOI/ 

Cross-examination is a most powe rful wea pol1 10 e l1 ,:i t and establi sh the 
truth, However, courts do nOt insis t o n cross- exam inat ion in administrative 
adjud ication unless the circ ll lllstances arc slich I h ~H in the absence o f it a 
pe rson cannot pU l up an effectivc ddencc: The right to cr\hs-cxamin:l tion 
a:- ,:111 ingredi ent or fa i r hearing W(1 S co nsidered by Ihe Suprl.!ll1c Court in 
Sw[r of J&K \ '" n{/kshi Glllall1 M nlwlI!lI l erf.! <} , In this o,e nn enqu iry was 
inSlltlHcd a!:!ain ~l l3 akshi Gillam l'-l oh :lIll1I1CJ , formcr Chief ~lllli s t c r of 

Jammu and ~Ka5 h1llir 51:1IC. und~r the b mll1 11 and Kashmi r Com missi on of 
Inqu iry A Ct. 1 9 (1 ~, Th e r.;qucst o f n:lk shi Gubm rvlohamm ed 10 cross 
ex;unint: wilnes:' t: , .. \\'\1\.1 had file d afnd.l\'ils a ~; l i n s l him was de nied , The 
d.::c isio n of Iltt! COnllll iss il)/l \\ :lS ch:t!k;l~t:J before the Supreme Court and 

-h i ( 193-21 ! sec 2 '7 ! :\ Ii{ I tl'.~ S(' i ! !1 

-1 7, :\IR 1955 SC (, ) 
-t ~ CI:I CI' ,-, ,!:,'r \ / ' ,\ /" ('I ,II \'('lc " l :n,! A.!,!i '\ ',,:,:iHrtI;" ( 197() ) t sec I ~-t : A!R 1976 

sc" 1-13 , 
"1<), ,-\ r! ~ ! t)c,-;- SL 122 SC'( ,11 )\) (iu r /' ,i( iI.!'/ ,\:11,;':" \, SId:,' f ~( U(m: b.?"\ , ,.\ I f< t <)j~.sC ~~l. 
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one uf the grounds o f c ha ll e nge was Ihat the denial o f the o pportunity 10 

cross-examine witnesse s vi o lates [h e rul e o f fa ir hearing . The S upre m e Coun 
di sa ll o wed the ch<lllcngc on the grou nd th.:u the evidence of the wit nesses 
\\as ill the form of Jifi clavil s and the cari es h:ld been made available to th e 
p3r1Y· 

The Supre me Court re ite rated th is position in Kmlfmgo & Co.' v. Col
lector of CustO I/l S50 . In this case, th e business prem ises o f the appellant wen~ 
:-.earchcd and 390 watches were confiscated. The order was challenged o n 
the g ro und Ih.1I thL ~Lppc ll ant was r.ot allo\\"ed to cross-examine the pcrSOIl~ 

\\ 110 g<1.\'c information 10 the authorj(i~ s . Til ;; (OU i t cam\.' : .... [he condusion 
thil t the principles o r n:Hural jus tice do nut requ ire that in r:u tiers of se iz ure 
o f goods under the Sea C us(Qms A ct, th e person sho uld be allowed to c ros~ 

e .\ i1 mine the illforl1l~nt s. I n the sa me manner in SlIrjecr Singh Chhabra , .. 
UO/51 > the Cou rt he ld that in c ,, ~e of con fi scation under the Foreig n Ex
c hange Rcgu li1 t ion A C t. 1973 fail ure to afford :111 oppo rtuni ty to cross 
t.: .x;1minc :l Panch witness is not viobt i, ·e o f the principles o f llatLlral jus tice. 
In Sr(1fe of Kem/n v. Sfladllli Grocery DeaferS2 , the court held that the denial 
of the dealc r' s requcst by th e sa les lax aUlhori ties 10 cross-examine the third 
party befo re making the best-judg ment assess ment . is a denial o f fair-h ear
ing.53 Tht.; same principle was rci tcmted by the Supreme Court in TOH'II Area 

COl1llllirree Y. Jagdish Pr(lsacP~. In thi s case the deparllllcnt submitted the 
dl argc-shec t, gOI :111 cXplan<il io n and thereafter st ra ight;1\\'a>' passed the di s
missal order. "fhl:! c-ourt quashed the ort.!er ho ld ing Ih:1I {h~ rule o f fair hea ri ng 
includes an opportunity to cross-examine the witnesses and to lead evideficc. 
I J ow~ver, in ex temment p rocecdings55 and proceedings before C us toms ~llHh 
o rities to determine whether good s were smugg led or nOI the right of cross
exa minati o n was held no t to be a pan of n.:l tural justi ce.56 O n the grounds 
or practi cab ility also upport un ity o f cross-examin;uion may be disallowed. 
T herefore, the Supreme Court rejected the content ion of the appe ll ants th :n 
they were nO( allowed to cross-ex3 fr. inc gi rl s tudents o n the ground that if 
it was allowed no gi rl would corne forw 'l rd 10 give evidence, and furth er 
th J t it ,,,,·culd not be poss ibl e for the college authorit ies to pro tec t girl s tudents 
o ut side the colkgc prec inc ts.57 Thus in the absence of a statutory requirement 
abo ut Icget! rcprc5e ntation. court s will ha ve to decide the matlcr taking in to 

50. (1973) 2 sec 438: AJR 1972 SC 2 136. 
51. ( 1997) I see 508. 
52. ( 1977) 2 see 777: AIR 1977 SC 1627. 
53 . St'e atso Ham Bharosey v. Har S wamp, (1976):l sec 435: AIR 1976 SC 1739. 
5J . ( 1979) I sec 60: AIR 1978 SC IJ07. 
55. Gurba('/1011 v. Stale of Sombay. AIR 1952 SC 22 l. 
56. Kmuorgo & Co. v. Cul/rrtor of Cmtol/ls , (1973) 2 sec 431). 
57 . llira Nallr Mishrtz v. PrincipaT, Rclj~ndra Mrdic"aT ColleSf', (1973) 1 sec 805. tn thi s 

case InJic studcnts h!ld ente red qui Ie naked in a Girl s' Hos\('l 1:11(" at ni ght and 
ll1i stxh;H"c d wi th them . 

• 
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consideration the fac ts and circumstallces of each case. In th e same manner 
in Sl(l(e of Malwr(lshtra v. Saleem Ha ssan KlulI1 53 , the Supreme Court held 
that in the cnsc of a bad charactered person while p3ss ing ex tcmment order 
evidence need not be disc Li ssed as it may give fisc to ~\ frt!sh spate of violence 
against witnesses. 

\Vh ere the wiwcssc,:o; hJVC orall y d.;pn:'l.:d. the rdusa! to allo \\' cross
r.;;.;a minati on \\"\) t!!cI cenai nly amount ( I,) vi olation of th e princ iples of n<I tmal 
jU S l jc~.~Q In S.c. Ciro!rll \' , United CO!1lmercial /3([111/)1) the B:l.llk got cerl ilin 
reports pi cp.l rcd 0 11 which the chGrgcs \\,CfL' h,t ~~d. l' h("~c reports were cer· 
tifi ed hy th(! 13~ nk Officers who \\'ere ('x;lInincd hy' th~ enquiry officer. On 
thr.: basis of th t! r~pon all cmplu)'ce W<l~ dislI lissccl, The Coun he ld that there 
\\'<l S a \' il) la !ioil of th e princ iples of nalural jus tict; as the employee was not 
allowcd It) cross-ex ami ne the OrnCl:rs who dCPOSLd orally before the enquiry 
o ff;ccr. In the .,m.;" of labour relat ions ilnd di~c i pli n :lrY pro('ccdings agai nst 
civil scr\'~\llIS also, the right to cross-c.'\I\Illill:lt ion i::; i nc l lld~.::l in the rule of 
fa ir hea~ing ,61 In USA the ri gh t to cross-exam inat ion is incl uded in {he due 
proccs~ clau se and also in the Administrati\'c Procedure Ac t. J9-t6. In Eng
land. the la w is thc salliC as in (nd i,! and courtS nre engaged in working out 
the detai ls of Ihe ri t: ht to c ross-c", am in:u ion,6: 

Regarding thL' right to the dctcnu of Cf'l) :os-e'xamin 8. tio n before the :tel"i 
sory board . thl:; Supreme CO LIrt did nO( find II an integral .:l1ld inseparabk 
parI of the prill c ipl ~s o f n::lIur:t! jmtice. The court n.;ason .. "d tn:n first ly the 
lj'.l C~ ii on before the lJ u :1 rd is not whet her the clLtt:l1u is guilty of any cha rge 
but whether there is suffi ciell! cause for hb ddem ion and , s~cOJld l y . the 
wilnesses would be mo~ t rt'lucl ant to (1.::-01if), and o:'tt.:n it 1Il ~ly hJrrn public 
ir,tcrLs,t (0 disclo~c thci r icl (~ nt i t y. The cou rt did Il ut agr l..'c with the contention 
th;lt there c~n bt! nO effccti\'c hearin2 wit holl t the ri!.!ht of cro5s-l~xalllin 

:lti ( \Il ,6) Thus once aga in ,In import;"1t~ co mponL' nt of f~irnes s in a si tuati on 
of lotal ccli p::;c o f freedom \\'as k\:' t in a gn.:at l'(ln fu sion of rhetor ic. 

1, Lega! l?t!fJ!'{'w: I!f(l{iol1 

1'\ \)l'1l1:11ly rcpr~se llt atil.'n th nhl,gh;t \,I\\'YC r' i ll :Ill)' i~Jmi-! 1I :-. 1 ra li\·e P I\K'~l"d 

Ing is !lut [ull~i(k:rcd an i(\(li:,pcns:lbk (J.\ r\ u l the ru le or natu ral j usli('c as 
\) ( >1\ hearing is nut illl..'llldcd in til: !l ll nilll :\ of r'l ir hC;l ri ngJ,-I T ll i:, dc nial of 
lega l rqHc:ocll tati oll is j u:-.t ilicd on tilt.: gr(l \lill..! thaI bWYl.'rs lcnd to cO lllp li C~ll l:! 

m :lttas, pm\ong the prn~~~ . .' ding~ and (kst f\ )~ Il:c e5~cnt ia l inrormality of the 
PII~c~ ,:dlllgS , II i ~ fllrlll L' 1' j u:·aifil·d \) 11 t\1.; rr\ \.u nd th :ll rc prc~c nlation through 

;," \1')S')j .:! \('(' .'If! 
;") ,\I" "Ilsld' r,",J LII," , \' , \ \ ' ,I1',{,n,'/:, .. \IR 1,)(,., SC 1719 
()U (!9%1 2 L\.J II I. 

hi Co,;/ ,.I nail :': ! ~,. " 1,1101 \, ": .. rllllam,'y . .. \ 11<, Ii)GS S(' y,G 
(,! I< \', (i rt lliilr~' ""'tlt ..' t '\ f> /I.' UO;III , \ llJ70 1 ~ (Jil ,117 
I,; A;': U,.., \ , '"i,.,! "/ ," II,!;,: \1'):\1 , I ~l ' ( ' 21 1' :\11{ li):-..:! S t ' 710 

(,, \ ,\ 1,·u!' ·I.I. \ I.,:,: I. " "" '. ':n,' ,\ 1.1:-".:; (', . .-\ II, 111(.0 S(' IJI .I 



196 AdminisfrQril"c Adjlldic(lf ioll : Rules of Natural Justice I Chap. 

il lawyer o f choice wou ld give an edge to the rich o \'c r the poor who cannot 
afford a good I n\~' )'cr. No research has so far been made 10 l est the truth of 
these assertions , bu t Ihe fa ct remains that un less so me kind of lega l ilid is 
provided by th e agency itself, the denia l of lega l represen tatio n, to use the 
words o f Professor Allen, \\ Quld be a ' mi s take n kindness ' 10 the poor people . 

To wilat cXlen~ legal representati o n would be allowed in admi nistrmive 
proceedings depends on the pro\' is ions o f the sta tute. Factory b ws do not 
permi t lega l representation, Industrial Di sputes Acts illlow il with the per
mission of the tri bunal and some statu tes like the income Tax Act permit 
legal reprcse nt:t tion as a malter of righ t. 

Ri ght to legal representation through a lawyer or agent of choice may 
he restr icted by a 'standing order a lso. In Crescent Dyes rllld Chelllicals Ltd. 
v. Ram I\'ares/t Tripathi65 , the Supreme Cou rt hel d th at where :l standin g 
orde r res tric ted the right of represenlalion to any c!llploye~ u f the factory 
only it wo uld no t be considered as a denial of nat ural justi ce as 10 vitiatt! 
an administrativc enqu iry. 

Ilowcvc r, courts in India have held that in situations whcre the person 
is illiterate,66 o r the matter is compli ca ted and technica l,67 o r ex pcl1 evidence
is on record6S or a question of law is involved ,w or the person is facing a 
tra ined prosecutor. 70 some profess ional as~ istance must be given to the pari)" 
to .!~~J..:c his right to dcrend himself rne:mingfu1. 

It i·s rele vant to note at this stage that the S up reme Cou rt in M.ll. fl osk01 
v. State of A1aharashtrn71 , while impo rt ing the concept of 'fa ir procedure' 
in Artic le 2 l of the Constitution he ld tha t the ri ght to personal li berty implies 
proYision by th e State of frt!e lega l service to :1 pri soner who is indi gent or 
otherwise di sabled from securing lega l :1 SS iSlanct.: where the ends of jus tice. 
call fo r such se rvice. 

In Khwri v. StllfC oj Biha/ · 7 ~ , the Supreme COllrt furth l' 1' ruled that th e 

State is constitut ionally bound to provide lega l aid to the poor or indi gent 
accused not only at the stage of trial but at the time o f remand also. Such 
ri ght cannot be denied on the ground of financial constraints or admi nistrmivc 
inab ility or that th e accused did not ask for it. Th e Supreme Court em phasised 

65. (1993) 2 see 115 . 
66. l WIl t'S BWihi v. Cofl ector oJ Galljam, AIR 1959 Ori 152 . 
67 . Norya Ranjan v. Statt', AI R 1962 Ori 78 . 
6S. lIaris!JcI!Glu/ra v. Registrar, Coop. Societies. (1966) 12 FLR loll V.! P). 
69. 1.1. Mody v. SWle of Bomva)'. AIR 1962 Guj 197: Kris!mQ Cllalldr(l v. Uniun oj India. 

(197 4) .\ see 37·\. 
70. C. L SIlUramolZiam v. COllalor oj CIISrolfU, ( 1972) 3 sec 5·l2 : AIR 1972 SC 21 78. 
7 1. (I97R) 3 see 54·\ , A IR 1978 SC 1548. 
72. ( 193 1) 1 see 627, AIR 1981 SC 928. 
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that it is the du ty ~f the presid ing officer to inform the acclised o f suc h 

ri ght. 

In the same man ne r in Nfl ll rfilli S(lrpafhy \", P.L. DOlli, j , the Court held 
th ai the aCl..' uscd mus t be ~lIo\\'cd lega l representation du ring cllstod ial inle r
roga tio:} a nd lilt.: po li et: must wait for a rcasoll:lbk tillle for the arri va l o f a 
law ye r. I lowc\'cr. the Court. wh ich took the right step. d id no t take a long 
stride in ho ld ing that the Stale mus t pro\' idc a \a\\.' )'(']" if the acctlsed is in
ciigcl11. T he ohser'.- ation of the Co u rt cou ld we ll be induc ted i n the 
adm ini stl' ;l tion. In the ar('i\ of crimi nal j ustice the Crimin:d Procedure Code 
no\\' provid es for leg"\ ,lid to th e acc Li sed. 

Le gal ass istilnce in pl"t.~ \l e Jltivc detent ion l' LlSeS po st,;s i.! (ur ioLl s problem 
beca lL~e Ull (h~ one hand pre\'cnti\'e detent ion I~\\' s disallow lega l rcpre
~("!I1tati o ll and on the o ther they sec k to de tain people for unproved crimes, 
!-lowe\'t:[, it is gratifying to no te that in th is high ly-scnsi ti\'c area, jud ic ial 
be h3v iour has shown some rem:t rkab le s igns of improvcmcnt. In Nal!dlal 
lJajoj v, Slate of Jl/lllj(lb~': , thc coo rt 3Howed IegL1l rcprcscn::\l ion to the de
tai nee th rough a lawyer, even wh e n Sect io n 11 of the Preven tion o f 
B I<lckm:lI'kc ting :!I1 :1 ~bin ten,lIlCc of Supplies of Es!-c ll ti al Commodi ties Act, 
1 t)SO and S~clion 8(e) of Ih;.' COrE} :)s:\; 1 9/-~ den! :.:..:! Icg:\1 representation 
in express IC I"Tl S , bcc:tll"e the. State h:1d been represented through a lawyer. 
T ilL' SlIpn:mc Coun obsC'r\'ed Ihat even w hen the l.:tw does no t allow legal 
rep rc5c nt:ltioll to the dc tenu , he is entitled to lll:lkc such :l requcst and the 
ad\' is(l l,)' hoard i, bound 10 consider thi s ro.:qll c:;t on mcrit, and the Board i ~ 

no t pr..:c llldcd to ali a\\' sllC'h ass is ta nc e: when it a l io\\'~ Ihe State to be repr..: 
sCll tec\ through :1 lawye r, ;\'laintain ing thc S31l1C tenor, the court in ;\.K. Roy 
\', Union oj huffa75 \\·hile dec idi ng the co nstituti onality of the National Se
cur ity Ac t. ! 980, held th3t if the i \ C{ dis311 0ws lega l represe ntati on to a 
d~I~!1l1, \h ~ Stall.: ~lI so cannot take the help uf a lawyer. In its e:1gerness to 

pro tec t the int erest o f the dctc nll, the court in Pllillipl'{/ Ann e Duke v, Sta re 
of FWlli l /\'odl /7f) and Del}i \I(llIau/wi Tmu/ei \', A dill ill is;"uwr, Goa, U(lI!1(111 
alld Diti77, conferrcci upon him the ri ght to appear through hi s fri cnd who 
in truth :!. nd subs tance is not a leg:!.l prac lit ioncr. and is alsu not a com rade
in-profcs:-. ion o f the detentl for which he is detained, Th crcfort:, e\'en in the 
fac\! o f constitut ional and slilwlory denia l o f legal rcprcscnt:ltio[l 10 a dt: ICllll , 
h~ j " ci ll illcd to a common la\\' right o f rl.' pr..:senl;u ion lli rough a ' friend',7 :-

1,- 119 7'1 2 ~('(' '\ !.1. AIR II) 1" SC 1025 
,. (1 t)~ t J , ~C(' 3! 7, ,\IR 19S 1 SC 20..1 t , 

7) (l%!) I SCc ~ 7 1 ,\Il{ 1'1:-\.:' SC 71 0 
70 , t I'):'; !) , ScC' :;:-;') ,\tR I') )2 SC 11 7~ 

7' I \')S .: ) 2 sec '" f\ t I{ 1 () ~ ~ sc I f)~ ' l 

'; ~ I ,f , I' \.":' ( ,\11\) 
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In USA, a person has a ri gill to legal repre sentation wh ich is guara nteed 
b\' the combined cffeCl o f the 'Due Process ' c lause uf th e Constituti on and 
S~ct i on 6{a) of the Admini strati \'e Procedure Act, 1946. 

In Engbnd, ord inaril y, the right to be represented by i1 la wyer is not 
included in the principles of fair hearin g. But where there is a ri ght to appear 
in person o r a tec hnical mail er o f IJ\\' and f3et is involved, the den ial o f 
legal represent ation is cons idered as :m ant ithesis of fai r hear ing 79 Th t' 
Franks Commi ttee has a lso recommended that the ri ght o f legal rcpn:
~c nt J ti on !-.hould no t be <:lJltai\cd sa\c in excl"ptiona l ci rcumstancc~. 

(5) No cyidc lI CC should ue taken 2t th e u::lck of o ther part)' 

Th at ex parte ev idence taken in the absence of the other party viol:Hes 
Ihc princ ip le o f fai r hea ring was di scussed by the cou n in Erringtoll v. Mi1l 
i.tlCr oj /l eal/118o. The facts were that in 1933 J ~lJTO\V Corporation p:lsscd a 
c learance order for the demolition of certain buildings fo und unfit fo r human 
habitatio n and submitted the same for the confirmation o f the Minis ter of 
lIe alth . An enqui ry \\'as held and the owners o f the building were given a 
hearing. T hereafter some o ffi c ial s o f the mini s try again v is ited the plac e and 
coll ected evide nce but the owners were nol info rmed about the v is it. The 
clearance o rder was confirmed by {he l\1ini stcr after taking into account the 
tacts thlls collec(ed. On cha llenge (he clearance order was quashed by (he 
court and one o f the grou nds for so dec id ing \Vas that the ex parte statements 
taken in the absence o f the o ther piHly. withoul affo rding an opportu nity to 
rebut, is against the recogni sed princ ipl es of ntltura l jus tice. 

Thi s dec isio n docs no t imply th at administrati ve agenc ies canno t obtain 
in formation in the manne r they consi der best. The main thrus t of F.rrill !:!ol! 

Cl JJe (su pra) is that whatever info rmatio n is obta ined by the adm inis trative 
autho rity must be di sc losed to the other party and an opportunity to rebut 
it must be provided . 

. The same approach was followed by the cou rt in CeylolJ UlJiI'ersiry v. 
Femal/do81 where the Pri vy Council upheld the order o f the uni ve rs ity under 
c jrcum~ta nccs where the evidence of witnesses \Vas taken at the back o f the 
s lu dent charged with misconduc t but he was infonncd of the ir s tatements. 

The Supreme Court o f India re iterated this pos ition in /Jim Nail! Atisll m 
v. P,:illc ipal, Raje/ldra Medical CollegeS'!.. In this case thirty-s ix g irl s tuden ts 
of a medical college filed a report with the Princip:l l regarding mi sbehavio ur 
o f the boys in the gi rl s' hos te l. The Enqu iry Committee appoin(~d by the 

79. N. \' . 51. Marr ASSt'Hllh' rII Commirrl't', (1 ~1) 1) 1 QB 378; Petl v. Greyhollnd Racing 
A.Ofl ., (1%8)'2 \VLR 1471. 

80. «(935) t KO 2.9. 
81. ( 1960) ( WLR 223. 
82. «(973) ( see 805: Am 1973 se t 260. 
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Princ ipal r~cordcd the statements of the girls, but in the absence of the ap
pellant s. The appe llants we re al so identified by the girls through p!-Jo tographs. 
The Committee found the ;-.rpellants gu ilty and consequent ly an expulsion 
order was sc !'"\·cd on them. The order of expu lsion \Vas challenged before 
the Sup re m.:: Coun ,md OIlC of the grounds of ch:l llcnge was that the ev idence 
waS taken behind their backs. The c ou rt rejccted the c(' lllcntion holdi ng that-'" 
th e girl s would not h;:l.ve VCj ·l! ured to rnak~ the stateme nts in the prese nce o f 
th e appe lla nts except at a · .. at ri sk of retaliati on and harassment. In th is 
casc, wh3Ic\·cr c\· iJ~ncc '.\";t~ coil cu ed hchinJ th~ backs of the appe ll ants 
waS brought to their not i (~ Jnd they were prm·iC:ed \\·ith an oppor tun ity to 
n;but the e\ id~ncc . 

Thci"dn;'"c, ~1ny ,d11linistr~Hi \"t: agency may infNm it s mind in any manner 
it thinh bl"5L It 111<1) l ake offic ial nOlicc of ccrt3in thi ngs and may rni!ke 
o ff- th...;- rc:c:)Jd cOJlsultati·oll, bu t faiJ"il\?~s ckmand5 Ih:n the part)' must be ;: p
vi sed of a ll th..::;:; malt:;rs if these fo rm the basis of the agency ' s dec ision. 
[n US A, Section 5(c) of the Adm ini stra ti ve Procedu re Act pro\·jdes that no 
(J lficc r is 10 consul! <lrly person or party upon any fac t in issue except upon 
noti ce .!nd opportunity for all pnrt ics to partici pate. Section 7(d) funhe r pro
vi c.!.;:, that wh(! rc <In a;cncy (k('is ~ o n r C::-.IS nn offi cial not : c~ of a material 
f:l::[ not :1pp.!;'!.ring in e\·icJen.:~ on tb ,.:: record ,my party on limely request 
~h:ill be afforc .:'d i'lJ! Opporf!lI1ity W sho\\" 10 the cO;'l rary. ,\ somewhat similar 
solution ha.c; bc~' n ;Idoptc.:d in England ill the casc of ministerial inquiri es. l'\) 

13 ut th ere i ~ noth ing to prevcnt an ;ldministr<ltor frum collec ting information 
I ,; \~,' .. ,~ , ~ anc! he i .. n l 'l. cp rnpelkd to di~d () ~~ j!.~ -I Equall y thcr~ i:; 
no compulsion to d isclnsc inforl1! :l tio ll w h ich is obtained ,~rtcr the he~lr i ng.S5 

The ratio l1:l1c b~hind this formulal io :1 is that 10 make an admini strnlor solely 
(icPCIl C\..:: ill un evidence adduced by tr b ! proccdurcs wOll ld destroy thc v:J. iuc 
of th c 3dmil~i :, trati\"e process. 

(6) Hepar! of the cnqlli!·!" to be show n to the othe r party 

In 110 :lcimin i :;,r.rati\"c pro,:..:cdi ng it is ·necc!'!'ary that e"erythi ng mus:. bc 

done by the s:lTnc officer all.me. I It: is p·: rmillcd to lake help from hi s sub
\) Idinatcs. If It i ~ 111)1 ~O, th~ ;)dminbt ration would feme- to ., ~rillding halt, 
bcc':lusc tod ay the administr:uion is ubiqllitou~ and impinges frt::c- !y and dcc
ply o n e\"cry aspec i o!" jln indi \·:du :1 I' s lifc. 

In Ycry many cas'.!s , (~spcc ia l1 )" in di sciplina ry !l!;\II~rs. it happcns Ihal 
thc i n ~ll.Ji ry is e ntrlls ( (~d ( I) :O;llllleOIlC else and on th'': rt:p\)fl bcing subm itted, 
:!~·li () 11 I.., takcn by the o:Ill]}('!e-1l1 :lutlh)ri l)". Uncia thc:<o l' l" lrl· um :o; ta Il Cc.::s a \' c ry 

S~ SI:HulOry In ; Ir\lfll("rl! IWi1. f\l' t4 2-1 . p:'lr.l f) . S,·., nr,O GriffLth . rh ,· Cowlcil and flJe 
("h.~!!.p i:. ( t'J(I I ) ") !'u .... !i: .. \,!;",ini .. trJ, il';"L :06') 

,~ - j r.bt'{ 'lt ('-1, fl'·.! (0 (H'-II!,!,·';) I.:,! \. ,H: 'III /,'r .. / /:" ·:1/: ,::. \11»)7) 2 .-\It Ei{ :;').'i . 

~' 5 Sf.' 1>.- Smqh J '1l1' 1\1. ( '(I '-,ri: \'i OF AD~Il"' I:\'!lnl\·J: .. v: 110.". (19&$ ). PI'. \94·95 . 
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obvious q uestion of rnega impon ancc th at ari ses is ' whether the copy of the 
report o f the inqui ry officer be supplicd to the ch arged employee before a 
fi na l dec ision is taken by the competent aut hori ty? ' . 

Keepi ng in vicw the import :l ncc o f th is q ues tion and its wide r:lInific;l. 
lions T hak kcr. J .. ,in Un ion of India v, E. 8as ll )'Q1I86 did nol venture 10 

pronounce a final ~j lJdgment on it but rather though t it p'rOpL'f to refer thi s 
ques ti on to a larger Bench. This was a spec ial leave pCl ition by the Uni on 
of Ind ia from the j udgment :llld order dated Nove mber 12. 1987 of the CCI1-
Ir;1I Admini strative TribunaL New Bombay, wh ere in this question had been 
answe red in the affi rrnal ivc by holding that the failu re to supply the inquiry 
repon to the delinquent before the disc ipli nary authori ty tZ KCS ,J final dec ision 
would constit ute a viola tion of Art ic le 3 11(2) of the Constitu tion :lIld also 
\'iolation of the principles of nJiUral j ustice. 

Thi s question is important from th e const itut ional ;tncl adm ini strative 
laws' points of view. On~ of the cardina l principles of administrat ive law is 
that any action which has ci\'i l conseque nces fo r any persa ll cannot be taken 
without complying with the pri nciples of natu ra l justice. Thcreforc, the ad
ministra ti,>c law ques tion in disc iplinary matters has al ways been ' whether 
failu re to su pp ly the copy of the report o f the inqu iry to the delinquent 
emp loyee be fore the fin31 dec ision is t a kc ~l by the competen t authority would 
\·iolate the princi ples ·o f natu ral justice?' . 

In the s,:un e manner the const itutiona l question in suc h a si tuat ion wil! 
be 'wheth er failure to supply a copy o f the repon of the inquiry 10 the 
del inquent wou ld violate the prov isions of Article 3 11 (2) of the Constitution 
of Indi a?' > Artic le 31 I (2) of the Constitu tion provides that no government 
emrloyec ca n be d ismissed or rCl11o \>cd or reduced in r3nk without giving 
him ~ reasonable opportunity of being heard in respect of charges framed 
aga ins t hi m. There fore. it has always been a pe rplex ing question 'whe the r 
f:1i lurc to supply the report of the inquiry o ffi cer to the ch3Tged government 
employee be fore a fi nal decision is taken would amoun t to failure to provide 
3 " rcason3ble opport uni ty" as required under Art ic le 3 11 (2)?'. ;\nOlhcr con
stitutional question that can be asked in such a si ruation can 31so be 'whether 
any finJI ac tion wh ich is taken by the Juthonty on the basis of the report 
of the inquiry wi thou t firs t supplying a copy of it to the delinquent wou ld 
be arbit rary and hence violative of Art icle 14 of the Constit ution which 
enshrines the great harmonizing and rat io l131 izing pri nciple?,.81 

86. ( t988) 2 see 196. 
S7. Sa~JaYir Singh v. UlliQtI of India, ( 1985 ) 4 sec 25 2: AIR 19 86 SC 555. Su pre me COUl l 

opl~c d tha t Art. 14 appli es not only 10 disc ri minatory c lass leg istation but also 10 
~rbl l~ry o.r d iscriminatory Stalc :lcli ou. Violat ion of princ iples o f natural jus lice resu lts 
I n arb ltran ness gro unded in Ar t. 14 of the COll st itution. 

. ' 
.: . . 
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:\t the vcry oulset it must be m:tdc clear thai the question of supplyi ng 
a copy of the reporl of til t; inquiry Il) the delinquen t go\'crn mcnl employee 
bl:Jo rc fini'll ac ti on is taken ill hi s Cl~C on th e b:l.s is of the repon is nOt the 
'lame thing as :1 ~ I.' ct)nd Op P,l! [llll i t) J.g:ll ll :-. [ I h~ punishmcllt whi ch has bee n 
ab()!i shcd by th e 42nd AmcncirnLll1 of the Constit ution.!)!:! Afte r th is Amellti· 
ment ;} second ~ ho\\'- c.:\U sc no ti ce as rL gard s the measure of pe nally before 
its i ll1 rO~ !l ioll i ~ pn 111' ;~ necessa ry. Howen:r, th e. is:-. tl c o f supplying a copy 
of the inqui ry rC: 'Ol t to the. delinquent empl o) t:c before the nuthority wkcs 
a fin al dl:c i5ion 0 11 the gudt is altoge th er a d ifferent maller i:lnd is not covered 
under the purviev., of Sec tio n 44 o f the Co nstituti on (Fo rty·second Amend· 
mCIH) Ac t, 1967 which on ly prohibi ts .1 second show·causc notice against 
the proposed puni shment. A 'second sh ow· c.1uSC no tice' refers to a situJt ion 
\\ hert: the disciplin:1ry author ity has already taken a decision on the gui lt 
and proposed punishment. llowc\'cr, the issue of supplyi ng a copy of the 
report of the inquiry officer refe rs to a situ <l ti o n where the author ity has ye t 
to lake i.l deci sion 0 11 the guil! and the cO Il ~eq ue ntial plini shmelll a ll the b.::sis 
of the repo rt of the inq uiry o ffi cer. Therefore, in thi s co ntc;.:t the issue of 
the 'second sho\\'·cJuse no ti ce' is post·dcci s iolla l and the issue of supply ing 
the report of the inqui ry officer is predcci siona l. 

Thakkcr, J., rightly obse n 'cd: 

"It needs to be high li ghted tha t sCr\' in g a copy o f the Inqu iry Report 
on the delinquent to enable him to point Oll t anoma lie s, if any, thcrein 
before the axe falls a nd before find ing about g ui lt is recorded by the 
Di<:ci r ! i":~ry ;\'J. thori:y ;s ;,l:d,;.:::i ;U::- ;! (E:T.:::.:n l mane r from ser\' ing il 

second show-cause notice to CIl:lb lt:. the de li nquent to represcm in thc 
L'o nt~xt of the mC3surc of the pc nalty to be imposed ." S9 

After reachi ng thi s basic conclu sion tha t th e "second show-cause no· 
ticc" is d ifferen t from servi ng a " copy of the inquiry re por t" the on ly 
question that remai ns to be answcred is 'wheth-er fail ure to serve a copy o f 
the inquiry rcport on the delinquent so as to enable him to point out anom
.dies. ir any, there in before th e rinal dec isio n is rcached viol ates th e 
" reasonable opportu nity" clause of Article 311(2) in case of government 
employees and tht; principles o f natural justice for other employees, 

It is impon:'lnt to note that unti l recent ly there was no precedent or law 
\\'hidl made it obli g:1tory, in all cases , ror the d iscipli nary nuthority to serve 
a C{'py of the inquiry report on the del inquent be fore fi nn l action on the 
b:\sis o r the reporl is reached. Howcver, it \\';'\s for the first timc on November 
6, 1987 th al :l. Full I3 cnch o f the Central f\ dm i ni ~ tr :1 ti\' c Triblln:t l, speakin g 
ii'!'lH!gh ~, :,.radh: I\';\ RLddy . .I" Ch:\ irm:ul. held th :H fai lure to ~upp l y <l copy 

$;) S.'e :-. . ,\.\ tJi til<..' Co u:- liIUliI1!1 ( I-'o lly-st:..:ond ,\ mC1H.l II\(' I1I ) ,\ :: 1, 1976. 
89 , Union 0/ {"din v, £. 1i,lIhynn, (t nS) 2 s e c 196. 19S. 
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of t ~c inqu i ry report to the del inquent before recording n fi nding again .':.! 
him is obl igatOry and fai lure to do so wo uld v iti ate the inquiry.90 De fore 
this dec is ion th is ques tio n had not been answered squa re ly by a ny court in 
India . 

J\bout a quartsr of a ccrHury ago. in 1964. a sim i lar question had also 
come before the :Supreme Court in Union of India v . H.C. Goel?!, though 
in a d iffere n t context. Ir~ th is case the Inqu iry O f fi cer had found the ch ~ rgcd 

employee not guihy of the charge of mak ing an o f fer of ;1 bribe to his 
superio r o ffice r. The Unio n Public Service Co mmi ssio n had also e ndorsed 
the conclus io ns o f the Jnqu il) ' Officer. Ne verth e less the D isc iplinary Auth
o rity , rejec ti ng the report of the Inquiry Officer, found the dt,;linquen t o ffi cer 
gui lty and puni shed hi m , This action was cha ll enged on the ground tha t the 
dec isio n of ih l! D iscipli na ry Author it), was nlJ t ba sed o n evidence alld he nce 
voi d , The ll ighes t Bt; i1 ch while qUJ,shing the adm in is trat i\'c acti lHl enunc iated 
the fo llowing proposit io ns: 

1, The inq ui ry o ffi cer ho lds the inqu iry ag3inst the delinque nt as a 
de leg ate of the govern ment. 

2. T he object o f the inqu iry by an inq u: ry o ffi ce r is to enable the 
gove rn ment to hold an inves tigat ion into the charges framed against 
the de linque nt. so tha t the go\,crnment c an, in due course , co nsider 
lhe ev idencc adduced and dec id e wh eth e r tht: sa id cha rge:. arl' 
provl,'d or no t. 

3. The find ings on the merit r~corded by the inquiry offi cer arc in
te nckcl merel y tl) supply appropri ntc m ate ri al fo r the t ons ide ral iu!l 
of the governme nt . Neither thc findings nor the recommendali r)n.;; 
arc bind ing on the Disciplinary Autho rity as \\as he ld in A. I\'. D'Si!m 
v. Un ioll of Jlldi{/<)~ . 

4. The inqui ry report (along with the cv id l!nce rccordt::d by the inqui ry 
o ffi ce r) co ns titutes the 1Il .1 lerial o n w h ic h the go vern men t h:l s ulti 
mately to Ole L T hat is the oniy p ll rposc~ of the inqu iry :lnc! the [epo!'! 
w h ich the i nquiry officer makes .. 15 a fl!SU it thereo f. 9j 

l :rom the above pro pos itions it bi~(,ol11es clear th 3.t the inq uiry officer as ;\ 
lkkg;uc o f th.:: ( !;..::,:;;:-!il~:1 jy authori :y i!1 \'c"t i g,:~!es the matter. co!k:cls c vi
d t.:. ncc and m ak cs h is rl.:l'omme nda tions on the b :hi~ thaeon. T herefore. whe n 
tlw d isc ip iin.:l.ry :1Uthority ho ld s the deltnqucnt gu ilty, CO!ltr:lry to the l1l;:t ter ial 
and I h~ rcconl mt;ndation of Iht; inqui ry o ffi cer i n hi s rcpo !'! . then tIn: A uth-

90, Prl' lI1 l1(1 l/! A'. Shar ma \" {/lIirlll (if l miUl. ( 19S8) 6 ,-\ T C 90·1. IJl!' ri"iOIl WJ. <; g.ih·n un 
No\"cmba 6, 1987, 

9 1. AIR 196-1 SC 36-l . 
92. t\ lR 1%2 SC 1 130. 
9';. S:" t' J. lso l ltr il}lI of II/d in v. H. /1a.</t,rml. ( I 93S) 2 SCC 196. T hJ.kk l!r, J. , J.l £o cnullC' i:rlcd 

these proposi f ioHS, p. 193. 



A/ldl : \ f1c/'{/1I/ POrTelli o r .. It t! Hille of Fa il' Hc{/ri/IE: 203 

ority cert:tinl y is :l(ling un 'nQ e\' id~iKC' befor~ It and hencc its dec ision 
holding thc cl eli:1CjuClli t;ui liY is 11\>[ Ie g:_!! , The dcclsllm 0f the Highes t Be nc h 
in Ih is case, therefore, IS;\ ]KIII!!Cr to the (elC [ 111:11 i f til l' dbcipii n;! ry authority 
di~:tgn:cs 'with t h~ 'nul ~(Jllt)" Il.:.port of Ihc IIlqui ry offH:cr and dcc idcs '-- Lo 
hold tilt,; de iinqllclH '~lIilty', the repon of the inqui ry orti\,.'er Illi ist be suppli ed 
to the ·deli nquen t :0 gi\e. him <!i1 opponu:lit:: tll add rc·5s the mind o f the 

, Y :lUlh, " " l J .don ' - r· , ' him t!udty, . \ ;.:rthelcss. in ~;p i l e 

(If Ihis po inter, l ht~ ((Hilt d id m:.! deady by dO\\H thL: princip le th at th c 
fai lure 10 supply a C()py o f the inquiry re po rt to lh t.: de li nquent be fore fin a l 
ilc lio n is take n \'io la tes th e princ iples e f nntllra l j ustice and thc prov is io ns 
of ' reasonable upportuni ty' of Artic ic 3 11 (2), 

1:1 1964, the J lighcs! Bench missed yet ano ther 0prortuni ty o f squarely 
~tns\\'crillg thi s impon :iIl t quest ion, In Suresh Kushy v, Ullirersily of Kera/n9.l, 

in~tcad u f answering. thc question the Supreme Court rilised 3110thcr quest io n: 
\Vhc ther the den ial to fllfni sh a copy o f the report when demanded \\'ould 
:tmount to viol3tion of the princ ipl es of natural justice? In this case :hc 
Vicc·Chancellor had instituted an inquiry in to the charge o f usc of unfair 
means by a student and, on the basis of the re po rI , the Univers ity expell ed 
him from the Uni,·crs ity. Thi s act io n \\'35 cil;l ll cnged on the ground that a 
copy of the report was not supplied, T he coun he ld th at sin.:c n copy o f the 
r<:pon was not ~pcc i fic:llly asked for by the student. thcr~ was no breach' of 
the principles o f natural j us tice, 

The same ques tion was once again posed to thc Supreme Court in Keslia v 
Mills Co, Ltd. v. Union of IlI di{/ 95, In th is case the appell an t cO lllp:tny after 
cluing business fo r 30 years sudden ly had to be closed down because of fa ll 
in produc tion. As a resul t, 1200 persons became unemployed. 'fh e Gon."':rr. · 
l1l~nt o f India :lppo inted a commi ss ion to inquire into the affai rs of the com 
p:lIl), lllldcr Sec tion 15 of the lndustii,:s (Dcvelopment and Regu lation) Ac t, 
1951. 0 11 th e ba~,is o f the report of the inq uii'Y com mi ssio n, the governmen t 
r:lssed an order under Section 18-.:\ o f the., ,J\.cl. :1l1tr.nri ~ i!~ ~' the Gujrlr:lt S tate 
Tc:,(! ik Corporation tu t :lk~ 1..)\"':1 Iht.. ;,\ldi for a period of 5 years. This de· 
c isio ll was challenged before the Suprl2me Coun and one of the g rounds of 
c ha ll enge was th at the repon o f the inqu iry commiss ion was not furn ished , 
The Court he ld tha t it W:lS not possi ble to lay down any genera l pr inc iple 
o n the ques tion as to whcther the report of an inves tigati ng body o r an 
inspector appointed by nil administ r:J.I!\"c authority shou ld be made avail able 
to the person concerned before the Juthority rcaches a decis io n upo n th :1t 
report. The :111SW~r to this Cjllcs ti 0ij l1i1Jst .:1\\"':lYS <h!rx'nd nil the fac ts and 
l'irC lllll~t:lIlCCS of C:lciJ cas~. It is 11 0 1 :Il all unlikely tll;l! ! h1.~rt.: lila ), be ce nain 
\"'ases wht.:n..: , IIlll ess the lepor l is g l\" t.:n to the P:1rty, the pnny concerned 

I),!. A IR 19W SC !I)S 
~,,- \: . • 'J : 
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cannot make any effective represe ntation about the action t ~\ken On the basis 
of that repon. \Vhcther the repon should be furni shed or not must. therefore. 
depend on the circumstances of c\'c ry ind ividua l case. Therefore. if th e nun· 
disc losure of a repo n causes any prejudice in any manner to a party , it must 
be. disclosed. o therw ise non·clisclosure wou ld amount to a \'iol ~lIi on o f the 
principles of natura l justice. 

Maintain in g the same line of :1pproac h. in il i5//l1/1 Rnm lJamli v. Pams 
Snikin9G , the H ighes t Bench again rcita:Hcd tha t refusa l to give a cop)" of 
th t.: repon before a final decision is rcached wou ld nO[ be sllc h 3S {(l amount 
to denial o f the princ iples of nawraJ j lls tic~ in (Ill C(lSCS for th e ou \·iou .... 
r~a Sl)n that the rul es of natural j ust ice n~lIst necessarily vn!"y with th e natur e 
("If the right and Ihe attendant cirClJIll S{;lnccs. 

Those. who ho ld the vicw that it l1lust bl; ob li g.(llOry in al! cases; for th ~ 

uiscipli nary authority 10 supply a COP) o f the: inquiry report to the dct!nqul.:nt 
before a flllal dec ision is reac hed ;ugut: that th ere m:1y be: errors ~lI1d am 
iss io ll$, mi sslatemen ts and b ck of evidenct: in the report of the inqu iry officcr 
which will affect the milld o f the d l ~ci p l !!l:lry trut hori ty. Therefort-:. if 110 

0pi10rlun ity is givcn to Ih .: delinquent to nuke a represe ntation on the b:! ... is 
of the repol t it would be a c le;l l" \·iolation of the princ iples of natur.\1 justice. 
Thi s is thc· ll ne of reason ing which found i3voll r \\·i1h Th3kker, J . a lso \\ hen 
h t~ ohscrved: 

"The Disdpl i n~lry ;\uthorii ~ budl..b hi s finill cOIl .:- lu:. iu rl .... un Ih c 
ba", i, o f his ow n assessmcnt of the L;Vldc lh.."t':. lak in g ill to ;:l CCOUIll the 
Icasc'I1ing articulated in the Inqu iry Off! cc r '~ rerun and th e I ccomrncn 

elations m.:1de th t.:: rci n. If the report i ~ Il l ) ! mack a\·aibble to the delinq ue nt 
th e cruci al materia! which enters in tll the con5idcr.:1tilHl of the Di-,;cip li· 
!l:lry Authority nc\·cr come:. to ht.: hrh) \\ Il In the (k lll1qll cnt and he ge l::
fl O opportun ity whatsnc\·cr to ha\ c a S3) in Ihi:. reg ard In th is l"I"u l." ial 
materi::tI at any po int of lime li ll Ol 5Cip llll J n · .·\ uthl..""lri t\, ho lds him guill\ 
o r condemns h im.',97 .. . 

He further goes on to say: 
" The re can be glaring crmr:-; ;1Ild nrn i.-.:-.ions I II th~ report. OJ it Ill :!) 

have bt.::en based on no c\·idcncc or rcndcn:d in disregard of or by 0\(.:1-
look ing evide nce.· Even so, the delinquent \\ ill have: no opporlunit) tu 
poin t Oll t to the Di sc iphnary Author ity ahou t SUI..'h errors and omi ss it)n:-. 
and dI sabuse rhe mind or the Oi~c iplinilr) AUlhur ilY befo re a .\~ fall s un 
hi m and he is puni shcd .,,93 

% (1%.1) 2: sec .1S8: A [R I?S -I se S9S: .1"t ·" :11-;0 CI:urS{t'p:1I Buda., \' M nj o'.\( f(" Co . 
( 19S·I) ) sec 258: AIR 19S-1 SC IO}\) ,\1 ;0 Sl·l· .";('I"rt'lnry. C ;'lHf(ll Jjll(ud {If f .\ f" i ,,· 
~( CIII((JII/J \" . M n lU7/illgnm. (I CJS6) 3 sec :> 5 

97 . UlliOI! of Indin v . 1:,:. On.I·!Jyr.lI . ( Ins) ~ sec 196. 19S 
9S IN d 
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JU;" licc Thakkcr. after finding :I simila rity bc tween the repon of the in 
quiry (\ (ficcr in di scipli n:lry proceedings :l11d the report of the Commiss ioner 
;IPPCI1!Ht.:d by the cou rt fo r lak ing. <!ccourlts ill a pJ.rtnership suit,' comme nt s: 

. 'It wou ld be a ~ta rtl ! [Jg proposI tion 10 prupound that the court can 
.1l'I..·(·pl or reject thl.: report or the COlll mi ss lone r wit h or witho ut modi 
( i .. ::llio11 . wi tho ut e"cn sho wing the S:!lne 1('1 the p:Hties or w itho ut hcarilH! 
lh~~ p:U"tics in th e CO lll eX! of the report ," ! ... 

Tlh)~(; who hold th e vic\\' 111 :1 \ il must not be u bligatory on the ~X\rt of 

Ill .:: di:-ciplillary authority 10 ~lIpp l y 3. copy of the inquiry report to the dc
linquc111 before a fina l dl.:L'i sio ll argue th:H the only \'irtue of thc principles 
o f natural justice is thJI they arc no t rigid lik e the principles of law and 
hence can be moulded to suit the requi remcnt of' fairness in ,-111 indi vi dua l 
l·ase. therdore, it would nOt be proper to hold II];}t in every case non-supply 
uf copy of the inqui ry rcport wou ld amount to violat ion of the principk:s of 
n:llural justic(: . It is also <l r gu~d 111:1 t the second show-cause notice ('ompu l
SO!' ) under Anick 3 11 was :.tbo lisheel in 1976 only to avoid long delays in 
prGsecution of delinquent employees whic h had leel 10 a further deterioration 
i !) puhlic sen'icc di sc iplin e. Thus. it is ill the publi c interest th :lt th e d isci · 
plln:!ry proceedin gs mu st be brought to a filla l tl.::nnill<ltiol1 as qui ckly as 
possl:) ie. They furth er argue th ai the <!d mini strativc process which developed 
due to the inadequacies of the judicial process would lose its vi tality and 
vi 3bili ty if any attempt is made to o\'crj udicializc it. 

II was perhaps this reasoning which led the Ho use of Lords to suggest 
in Local Govemlllelll Board v. Arlidge2, tha t the report of an inspcctor need 
not be ~ ho \\,11 if it is not tendered as a piece o f evidence. In this case the 
I b mpstcad l3 orough Council had p.:tss\!d .:t clos ing order in respect of a dwell 
ing housc which was con side red unfit for human Iwbitation. On an appea l 
by Arlidge to the Local GO\'c rnmcnt Board,. the 'M in is ter appointed an in
spector to hold;:ln inqui ry and on the basis of the inspecto r' s repo rt confirmed 
the clos ing order. Th is order was c hallenged before the cou rt and one of the 
grOll1ld:; of challcnge was that the report or the inquiry was not shown to 
the pcti ti oner before the authority lOok final '-1<.'tion on the basi s of that report. 
Denying the chalh!nge, Their Lord ships of the Hou se of L ords held that the 
report of the inspecto r is merely a step in statutory procedure fo r enabling 
Ihe administl':lti\'c :Illthori ty to arri\'e Jl il co nclusion, therefore, the repo rt 
need 11 01 be shown. This is sti ll Ihe law in England, though as a matter of 
practice the repo rt is lI su:dly show n to the other party. H owever, Kalida v. 
G U\'PI"IIIIICI/{ 0/ /If(j{nya l is a po inter in a diffcJ'I,;n t d ir('ction . in this case 

1. liltl >/1 f~r illdi,! \. ,.,. 1If/\/t.\{/1i . ( 11) :-(:-( ) ~ sec 196. ! ')$. pH:! 4. 

2.19! AC 121). 
:< l C)6 AC :;22 . 
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Inspec tor K:tnda had been d ismissed by the Government o f t 'l n!:Jya on the 
basis of ''In inqu iry report \\ !lich he hod never se<! n. J Ie brought <In acti on 
ft! f <l dec laration Ih:1I hi s dismissal was vo id . QUJshing the di smiss~ll, Their 
Lord ships of Ihe Privy COllncil held: " . . . Their Lordships do 110 1 Ihillk 
!l \vas cerrec t 10 lei the Ltdjudi <.: <lting officer have the report of i nqu iry unl ess 
the accLlsed al so h ~ld it so as 10 he abl e to correct or cOrH f:ldi cI the sl.H CI11Cnl~ 
v 
in it 10 h is prejudice," 

T he re pu rt of the inq uiry officer in re lati on to ? decision the reupon by 
th ~ C! isc ipl in :l!) authorit), may t:lb:: any o f the fo llowing broad ~ h npcs: 

I . The inqu iry repurl Iilay indict the del inquen t and th t: disc iplinary 
author ity may C,\ ()!1cratt; hi m , 

'1 T he inquir") n,::pllrl n1<!)' cxonerat~ the: dC1iJlqll~llt and t h~ disciplinJry 
a uth ~ \rily m"y indi ct him , 

3, The inqurry r~pon may indic t the delinquent and th ~ dis(" ipli n~l ry 

authority may 31 so indict him, 

4, The i nquiry repon rna)' exonerate the delinquent and the ci isc iplinary 
authority may als\) t":\onerat(: him , 

In the fi rst ;~nd fOLlnt; :- il u:lt ions s \!pp ly o f the inqui ry re port \\'ould be 
unnecessary, In the s~c(lnJ (':1<"(' if the repu rt of the inquiry is riOI suppJicJ 
to th e delinquent al ong \vi tll the comments of the disc ipl inary authori ty it 
\'."ou ld violall? t ilt: principle or fairness because in i ts absence the deci:..io:l 
of the disc ip ilnary il ll th or it y wou ld be based on 'no evi dence', Similarly, in 
tile thi rd SiW:lli ll!l i t \\'ill bt in the inlerest of fairness if'l cory of Ihe repo:'\ 
is supplied 10 th e d(:bllqU~rH bl,.' !"orr.; ~\ fmal dc~ i 5 ion is taken in hi ~ e<l ~t: , Th i ~ 

will nJi the J1lore ht: Heel' s::; ar)' in sill1:l1iolls w here inquiry h:15 been he ld for 
th e imposilion ot any Ill<tj or pe ll ally. T he report m <l y conl:li!l crrOrs, 0111 · 

i::. ,.:.iun5, rni:-slat';l1l.:nt s or It lila), be b:1sed O il 'no c\'idc!lc;;!' or 'in~ufrl l'jcnt 

c, .. iden l.'t:' , In thi s situ:~tio !l unk~.s the delinquent is gi\cn an oprortunit:; 1O 
;: I ~ ar tl" r;:. 1f1~lti~r an) d.;C'ision of holding hi m guilt)' would b:: against thc 
priilcipl es of n~lIural J lI!)II ''':~ and the .. t:quircm~rH or 'I CJ50n;tbk:: opportunity' 
under Article 31 1(1:) , In this. bcl l:tlf il I:; gratifyin g 10 nol f: Ih:ll Ih.; rult:.s 
rL'lallll~ 10 d i s(' lplir.:Iry pru:, .. eLu ings again st ('iv!! .s~f\' .ln t~ \\'U!t..1P g in th t:: 
C P\\'J.) require that If a flJaj ~)r penalty I If.-c di:.rni~ s;t! , rCIllO\ ',!! ur rco uctinn 
111 r:11l1-: is 10 be imposed on tht: dcli nqut:llt he i~ tll br.; gi\\!n :i sh\)\\"·cause 
n,)1 1('e al ong wi th the ('opy of t ilL' repvn to enab le: hir'!l 10 In.lke a rcpre · 
~l' !1t:lti O I! to ( It;.; dl st: i plln:l!") ;!l : tll l)lit ~, :: 

L3ut ill "'(lila:}!1 C/;(llIdl ' " ;\\rJu ll fd \ ', 5((1,'1.' v/ u.p, 5, a OC!lch of tlH~ 1.! 

Judg-:-s o f th.: Supr~m'.:: CUU! I h~ld th:!I arler thl..' Fun)'· s ~l"()lJd Const itll t ioll ;d 

,I I n ,jL:}n L;! \\ irl ',l i l ll t t: nl ~ ' tl'1.1.' \K\ I 'K I "U Ill~t";~ A G ,\I -- , T (i O\.'IY'~: I, :-.r ~1 ' R\' .. \," r , ,'\ 

CA S:>.'> r L: i..I \ , l t Y(12) , II S[~ 

-" (19SSI:- ':-; CC 60(1 



iii , \ url; A(le/"(1/1l P(II'ICIiI OJ" the Nlll e of j'cli,. I!canng 2 07 

r\mc ndment of "nic k 3 1 j .\ I,:OPY o f the L'nquiry rc: pofl need not be shown 
to the delinqlJ~ll: go\'crnmc lil ~c rvan t. Cu riously enough. In Vnioll of Ill dia 
\' Mu/ul. N mll:.lll/ KIzO JlG, :!g:!in a l3 encb o f I.hro.::c judges of lh~ Supreme 
Coun held the oppns i l ~ j;~. hoklir lg Ih :!t n on - rurni ~h ing of the enqu iry report 
\wndcl ;1I110unt to dCI1I:il of the princ iples o f n:ttu r ~1 justice. 'I hi:. l'ould h;lppcn 
bec ause the c:II'li er dL'ci:-ioll ('If the coordinc.! !c Dend l \" as not ~' ilcd befo re it. 
Th ercfnrc . in /l/ r/ I/ (/,r;illg D,rerro}", f:Jectrollic CO/jJl/. of !I/diu Ltc!. \'. lJ. 1:(1 -
rIIl/akar' \\ hen the S:!IT!C quc:- li o!l came hc forc the COlin the matter was 
H:r~n !'.: d tp ;1 I.! fg('i' Ikll\.:h. 

It may be pointed out that the ru le iJid down in ,i\fohd. Rall/~(ln KI/fII/ 

C(lse (supra) \\'ill 110t apply if the di sc ipli nary author it y it self is the h~<lring 
o ffICe r. There will not be ~ violat io n uf Ar ticle ! ,I also ,\S both the cases 
come lI nd!:r d ifferent cl;t~~ ifi (" ll iotls.~ 

The larger Bcnch 10 \\hic h this ques ti on of megaimpurt:l nc(.! was referred 
answl.! rcd it in Ihe affirmJli\'c, Th e Court held that the dc lingu:,:m employee 
h:ls a ri ght 10 a copy of the: enqui ry report before the di sci piinary authority 
takes a decision on thl.! Cjuestion of his gui lt. Th e Caliri fUrihe r emphas ised 
Ihal thi s rule extends to all es tabli sh ments-government. nun· government. 
publ ic or private, Failur~ ' 01' Ihe emp lo yee to ask for the report wou ld not 
:1Tnoufl( lu wai,'cr. Ru lcs/~ landj!lg o rde rs deny ing thi s first-stage right \, ill 
be inv:t1id,9 Thus the coun ti lted the sca les in fav our of the claims of indi 
vidual justi (;e against the claims o f disc ipline in public services . However 
keeping in view the b3 sic fact thilt principles of natural justice are not ri g id 
like th e ru les of law the (:ou r{ modifyin g its stand in S,K. Sillgh v, Celltral 
H{lJlk iO held thai th~rc would be no automat ic invalidation of ~dm in istr a tj \'e 

orders if th e report wns not sho\\' n. It mu st be sho wn by the party whilt 
prt.'judice was been caused to hi m \\ hen lht.: :-eport o f the enqui ry officer 
\\'3.S not sho wn to him. Th is has t roughl <1 11 clement of f:-:imcss b<1ck into 
the bw on this poin t. 

t 7) Reaso ned ded sions or spea kiIl g orders 

In India. in the abscncc of :my particula r statutory rcqui rcl11cnl. the re is 
no gcnc r~ll rcq uircment for ildmi lli st rali,'c agencies to give reasons for their 
decisions, However. if the st;'HUle under w hic h the ilgcncy is fUllctioning 
r~quire s reasoned dec isions, courts consider it mandatory for the adlllinistr3~ 
li,'c agency to gi\'e n::,lsons whic h sho uld not be merely ' rubber-stamp' 
re3sons but a brief, clc::l f S!::lICIl1Cnt prc\'i ding. the link betwee n the material 

() , ( 1991) 1 scr :'i:;::~ 

7. ( 1992) 1 see 709. 
s. Uniol/ I~llrl,!r(l \', tHO/HI- S(lIll~(:1/ A'Ir(;If , (199 1) 1 see 588, 

I), .\fdl1<l,r.;in,r.; Du·,I',·"r, I;'ClI. \, Ii f,.'fI' /l Il,~blf' , \1c) fJ.') 4 sec 727 
10. (1996) (, sec ,11 5 
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on which cCrlilin concl usions arc based rind the ac tua l co nclusio n.1I In MJ 
S/v(llli v. S;Me of Kal"llflt(lka 1'2 the Court reiterated that when th!; rules direct 
record ing of reasons it is a sine qua non and a condi tion precedent for J 

VJlicl order. Appropriate bri ef reasons, though no t like a judgment. arc 
necessary fo r a valid o rder. Normally they mus t be communicated to th .: 
affec ted party so lhJt he may have an opportu nity to have them tested in 
the ;1pproprin tc forum . An adminis trative o rder it self may conwin reasons or 
the fil e nl:l)' disc lose reasons to arrive at the dec ision shew ing Olpplication 
of mind 1u th e fac t ~ in issue. 

III I..: a:,es where the statute clot,;s no t p!Ovidc for r~asoned decisions, couns 
in ind 1J arr.= st ill in the proCl:SS of de velopi ng workable para meters bet\\t"e n 
the claims of indi\' id U<11 j ust icc and admi ni strati\'c n exibility. 

I , Ililplied COII:J rirlfriona/ I'erspcrtil'l.! 

In case uf kgis lat i\'c si lence a rt:asoned dec is ion may be a consti tu tivll:1i 
Icquircmcnt. In AnwlIarhi Sadlwkhal/ \'. AK, Ch(l tferjee 13 , the CalculI'-I Il igh 
Court a\lO\\ed the ch:t1!cnge to th e val1d ity of law which dId not r.:quirc a 
speaking ore!.:/, 011 Ihe groLl nd of u11rcason:tble res triction on the exerc ise of 
fundamental ri ghts, In Ih is case clauses 9 and 13 o f the \Vest J3 enga l Rice 
r.1 dIs Control Order , 1949 wh ich h ~d authorised the refusal to i ... sl1c o r rene\\ 
.:\ lil..~c.n cc or suspen:; ion or cancellatI on of :1 li l.:e ncc already issued "\\'ithOlit 
:1ss ign ing any reasons" wcre held as imposi ng unrc.:l so n3b1c res trict ions on 
the pe titioner's right to trade and business guarantct:d und er An ic le 19(1)(g) 
of the Cons tituti on, hencc uncons titution al. Th e ~l acl ra sl,1 and Andhrrl 
PI'adcsh (I igh Courts l5 also re iterated the: ~.:lmc propus it ion Jnd held that :l 

l a\~ \\ hich doc::, nm rcqllir~ a rc,lsone:ci decision constitutes an unreason,lbk 
restri l,t io rJ 0 11 th e fundamen tal rights lI11dcr An icle 19, clauses (2) to (6) . 
The[c is no decis ion of tl1(: Supreme COlirt on Ih i~ po inl. Howc \'c r. in KI~/I(/Il 
Chand Arora \, Commissioner oj f'o/in.:16 , the S upreme: Court with a ma
jority of three \l) 1\\ 0 neg at i\'cd the pro pos ition by holding that lh ~ 

CUllllll lssion..:r \\:1 ::, r.=x.::rcising acirn11li:-tr.l1i\·l: and not quasi-jud ici al func tion~, 

therdor..:, hl: \\ a~ not ohligcJ to give reasons, In thi s case the questi on before 
th e Cutl n \\;IS wil eth.::r Section ~9 of the Calculla Po li ce Act. 1866 whi!,:h 
authorised the CO lllmi ssioner of Pl)lIcc (U rdus..: ;1 licenct: at his di ~cr..:tio n 

tv :lll)' eating or cntcrt.:linmcnt house il11pos(:d all unreasonable re!>lri L'lion on 

Ii ullrr/IIII SillS" "'liJi \ ', S,'m" II/ J'ZIIIJ,I/',1 (979) ~ sec :; (,S ' ..... IR 1979 SC i(,~2 St'I' :11,\1 

UIl:O/lII/ build \ ', ,\foh,/11 I til COI'd"T. t 19731 2 sec :-:::;(1 .-\11{ It)7,1 SC S7 
12 (1995) G sec 2S9, 
1; .-\IR t95 1 (':111)0 
IJ :\',1 ( 1I11'IIJI(I \ O n l/ ,\I,/snIT':I • . ,\I l{ 11)5:; :-' l.ld J7(, 

I" \ ' ;": il./!W ( IIII{/ CIt.·I1\ \ SICII,' II/ ,\f, /(Irll\ . .-\11{ !95$ AI' 1)3 . S£,<, :ll s(l 0 Hn/(IJ,rH/lI/(lf/l:lf/ (:,1 

\ ,\Ill/II( tjJt11 COIII";T" .-\ tR 1961 r\\' .1 S9 \\ht:rt: Ihis proposi1ion W3S n..::i th ..:: r ;11 10,)"\ 1-11 
n,)r tkni .. ·J, 

Ie, /\1R 196 1 SC 70 :5 , 
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the fur.d :ullcntal right guaranteed under Article 19( I )(g) of the Const itution. 
It may be pointed Olil th at since the di stinction between administrat ive and 
quasi-judicial func tions has become blurred ,l7 Arora case (supra) cannot be 
a('c~pt~d :IS a proposition IIcg;ltiving the r~qllircl1le nt of 'reasons' 3S a con
sti tut ion:jl mandate. 

Reason:; aI'\! the link bc t we~n the order and th e; mind of the maker. 
'Reasoned decisions' IIl so invol ve a ljul,;slioll of 'procedural fai rness'. A law 
which allows any admin istrative authority III take :1 decision affecting the 
rights o f the people without ass igning any rC;lson cannot be accepted as 
laying d ~J\\n a procedure which i5 f:lir. j ust :!'Id rt.'i:sOi::l ble and hence would 
be vioLni\'t.' of Anic\es 14 and 2 1.HI Requilt.'lllCnt of 'reasons ' may also be 
illlpli('d ill th;! principles or natural justice. 19 In SUll ii Hm l"{l v. D elhi A dill ill
is'rtI(iul/~.J the Supreme COlin rcaJ in Section 56 lIf the Pri sons Act, 1894 
an implied duty on the jail superintendcnt to give rl:;! aso ns for Plltting fettcrs 
on .:1 prisone r. 

It rnav be emphasised Ihat the impl ied rt.·qu ircmcnt of ' reasons' is the 
fOllnd:1l1 ol~ on which the whole s,:.' hemc of JUdicbl revi~w under the Indian 
CCJIl stit ul!On i :i b:1sc:d. /\ni ck s 31, 1 :16, ~26 :md 227 provide for judicial 
ft; vi~w Of adminl slr<lt ivc action. The <.1(:..:-ision . .; of 3dministrative Hgencies 
Ull ill\.'\JIllP:lIlicd by reaSOns wil l h:1ve the diec! of whitt li ng down the effi cacy 
of Ihest: constitut ional p rov is io ns. I f an ad min istrative. 'lllthorit), is ~\ lIowcd 

to h:cp ilS errors off t h~ rl.!..:'o rJ by not wn rlllg reJ.:;OI1S , the \vho le concept 
of judi.:i:ll review would tx mC3nin~lcss. 

2. Implied Stall/tory Perspeclil·e 

In the f3ee of ki!.islalive silence Crill th ~ r~quirc.mcnt of rCJsons be im
p!i t:d in :Idm inislraliyl.! lk:cisiol1s? Th is fu s b(-cn a v<-=ry \ "Cx ing (J ueslion . Th l.! 
law in th is hehalf is confu sing because courts have been shift in g lh t!ir stand 
vcry of len. Huwcyt:"r, one propos il ion h:-l s bt.'cn ckarl), estab li shcd that a 
Slatutl! shall 31ways b~ dl.!l.!lllc:d 10 imply r.t.':t sol1s 10 be gi\·cn in cascs of 
qU:I:-. i-jujj.:: jJI dec isions \\ herl.! it alsu pro\ ide:i fl)r appi :d for Ic\"i sion of such 
dec ision;; . In Mtlhnbir Pra:wr/ v. Stare uf U.V ~I the Supn.::me Court clearly 
hdd Ih:H if a q llasi-judi(- i:t\ Ollie l is ~ubjcn Iv "ppc.1I Ihe law Ill.!ct.' ssarily 
illlplit.' s th l.! rt.'quir(:Ill~1H of rl.!:l :iuns otht.'f\\ ist.' the rig ht to :lppeal shall becomc 
·an ~rnpty furrn:lliIY' . Simibrl:_ lil S.f\ .... Muklu_'rjce v. Vnioll of IlIdia!! the 

17 .. \ 1\. A:"dip. : .~ v. ( ' I!:(' I: ,ifl,:d:,;. l l !J (,9, 2 sec 26 ~ AIH 1970·SC 150. G'fH·' oj .Hysou 
\ . J ~ . IJil,}t!, (1')75 ) I sec 110 All·: 1975 SC 5% 

Hi M.;II ,' :::I G,m-ihi \" . U,~i,;'l IIf In,!: .:. ( 197::;) I seC' 2·:S . .. \1R \97S SC 5!J7: COI·( /JrO/l,·h 
' Jr.'JJ \ . on. /J t'lIill/ 'lh l , l l '.l 7'J) 1 sec .:. 77 AI R. 197'1 SC 429. 

I'). Si('IIl('l1l f/ISS . ,( .\lIs Co. v . U niol! of I,.dirl. ( t l)7(i) .2 sec 95 1: AIR 1976 sc 178) 
20 (ln~J .1 sec ·t9·' Am 11)78 SC 16-'5. 

22 (19')01 .J seC' 5<)·\ St·" ;[I -; ~' S:,lf I:·,;.' ,' rpri,,·, Clly Jlldll,ui,II ·[) "I"<"i":'IIIO tf Cor;m .. 
M,,;wfaJ!!u{ : . «('NO) 3 sec 2S0 
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Supreme COll rt obser\'ed Ih:!! unless the requiremen t o f recording o f reasons 
has been di spensed wilh. ei ther expressly or by necessary impl ications, an 
administra tive authority exercisi ng judic ial or quasi -judici al fun ctions mus t 
record reasons in Wflport of its decision bcc~IlJ se i( fac ilitJ(cs the exercise 
o f appeJl[tte o r re.\'i sional powers, aCt s as a de terrent against the arbit rary 
exerc ise of pow a and sati sfies the pa rt y agai nst whom Ihl! o rder is made . 

Recognising the efficacy of reasons in any admini strative adjudic:l!ory 
process, courts have even held that if the s tatute docs no t provide for :lppea l 
o r rev is ion . adminis trative au thor ities mu~t g ive reason ~ if they are exerc is ing 
quasi-jud icia l fUll crions. 23 In BJ/{/gm Ram v. State of P/llljab ~.!. the Supreme 
Coun righll y poilllcd oul that the ::thsencc o f appe~1I nuher make s it essential 
to express reasonS whcrc severe pe n alty is imposed. It has also been held 
thil t an o rder impos ing pen:.llt :r by t] quas i-judicial tri hur13 l must be sllpponed 
by reasons in suppon o f condusio ns bec ausl! if reasons for an action are 
givcn th en.: will be less scope ior arbitrary o r partial exercise of po\vcr and 
the order ex fac ie will indic ale wheth e r ext raneous ci rcumstances were tnkcll 
in to cons ideration by the authori ty passing the order.~5 Nevertheless the co urt 
hJ.S not gone so far to hold tha l the rcqu iremen t of reason is al so implied 
when the au thority is exerci sing administrative func li ons.~6 The only valid 
rCllson fo r thi s judicial beh:tviour seem s to bc 'administrativc effi ciency, fle x
ib il ity 3nd celerity". It may be poi nted out that Jdministrative exped iency 
Jnd individual fairness arc not d iscrete va lues . 

Implied requirement of reasons in th e face o f legis lati\·c si lence in the 
deci sions of adminislr3tivc JUlhori t)' exe rc is ing appellate or revisional power
s is a lso an im portant aspect of the whole spec trum of 'reasoned dec isions'. 
T he Jaw is certa in on the point Ih:1t if the decisio n o f the authority o f firs t 
in sta nce is whol1)' o r partially rl!vCfscd in appeill or re vi sion. th e 3lHhorily 
mus t give reasons for such reve rsal. 27 However, COll rts ha ve be.en changi ng 
the ir positions on the requirement of reasons in casc tlIt; :Jppellale o r rl!v i
s io na l authori ty s imply affirms a dec ision . Thl! Su preme Coun in M .P. 
Industries v. Union of In dia28 he ld lhat s ince th e SI;!e Government had 

23 . S"t' al so Mahi lldra & }.J(llI i lldrtl tid. \ .. UW·O I/ of /1It!Jo. (1979) 2 see 529: AIR 19 ~ 9 

SC 798. 
2~ . ( 1972) 2 sec 170; AIR 1972 se 157 1. 
25. AL Kn!rn \'. Projt'O Ql ld Eqlf ipll1l'1lt COrpII., ( 1984) 3 sec 316: AIR 1984 SC 136 1. 
26. SCl! Malro\'ir Jute Mills II. Shibball Lat Sauna, ( 1975) 2_SCC 8 18: AIR 1975 SC 2057 . 

See al so GOI'I. HrOlu·h j JreSJ \'. Bd/iappa, ( 1979) I SCC-477: A IR 1979 SC 429 wh~lc 
{hI.! courl hel d Ihal reasons c:Jnnol .be wilhhdd o n the ground of purely ac.1miniHralilll' 
characta o f lhe action. Howevc r. the court was empha sising lhc necd for disclos ing 
reasons to thc coun . 

27. /Jari Nasar Sligar Milli· l.tJ II. Shyum SUllda, AIR 196 1 SC 1669; Sla/~ of G/ljarnl 
\'. P. Raghav, AIR 1%9 SC 129?; Comm iss ioll l!r of Incomt Tax v. Walchand & Co., 
AIR 1967 SC 1435. 

28. AIR 1966 SC 671. Set' also SOIll DUff v. Union of India, AIR 1969 SC 414: Ran gonolh 
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gi ,"t::11 reasons , the Cen tral Government conri rming the decision ' In appeal 
need not give reasons. \Vhcre the di sc iplinJ.ry authority examines the whole 
record and applies its mind before concurring with th e enquiry officer the 
authorit ), need no t g ive reaSOns for concLlrrcnce.29 In the same manner the 
au thority il ccc.:pt ilig the fl:coml:nciat ions of the sel ection cOlllmittee is not 
bound to give reasons.3D in this case the Central Governmen t exercising 
rc\'isiona l power had agreed with the decisioll uf the State Government in 
whil..'h th ~ application of the petitioner for a mining li cence had been rejected 
with reasons. J-im vc \'cr. under simi l.lr Ci rL'UIllS lanccs the Supreme Coun cam e 
10 <t difiercnI conc lu sion in Ifhagm Haja v. Unioll of India )l . In th is case 
the: npplicat iun of th~ peLiLioner for the gra nl o f mining lease had been n,;
j l.!l.."lcd swting tkit the ka'\c \vas b:.::i ng granted to another person who hJ.d 
gl.!l1t:ral experience:. and tcchnic.il knuwlcclge and was an old lessee wi thout 
any am.· :l rs of millcr,d dues, The rl.!visio na l app li cill ion was rej ected by the 
Central Cld'/tl'llll1Cllt without ass ign ing ~Iny rl.!usons. In an appeal under Ar
tick 136, the Supreme Cou rt held thnt the Ce ntral Governmcnt was bound 
to give reilsons, Th e dec ision in this c;lse was followed in other cases alsoY!: 
Fu lJ\ )\\-w,:; {he same l ine of rcasU!llllg Ifl SIL'lI/l!IIS t .-IIS.!:, (Inri Alfg. Co, v, 

Union oj /l1dia 33 , the Supreme Court g:l\c a bit of advk'c to the administrative 
:, g.:n...: il.'s I..:,\crc ising quasi-judic ial pO\\'l..:rs. The COlin observed [h at if court s 
of Ll\v ar~ tu be repl aced by rtdmin istrativr.: au thor ities :lnd tribunals. as in 
d~cd in !-.omc ki nds of cases, with the prolifaat io n of adl1lini s lrati v~ laws , 
they may h:n'c lO be replaced, it is I..:s5cnti al th at administrative authoritil!s 
:lnd tribunals should ~I( cord f<1ir and proper he,'lfing to the pcrsons sought to 
be affected by their order and give suffici1!rH ly c le~1r and exp licit reasons in 
support of the orde rs made by them, Then alone will administrative au th
orities and tribu nals exercis ing quasi -judic ial func tions be able to justify their 
e .'(i s ! enc~ :~Ild carry credibil ity with the people by inspi rin g confidence in 
the ndministrati\'c adjudi catory process. In thi s case th e Assistant Collector 
(If CustO!11~ hy :t n () !l · sp(':d"in~ ord t~r had in'lp(ls,t.xl duty on certain illlpo rt t:d 
1It.' IllS. A revis ion fmm th is oreler W.:\5 rejec ted by the Appell ate Coll ector 
hy a brid order :lI1d on further n:vi sio ll the Central Government hy it 11 00-
sp\:a king orcit:!r h:\d rr.:jcctC'c\ the rcvi !' ion applicnti on, Th e same opinion was 
rl.' ;tt."fa lcd by n ha~\\'ati. J in M nl! l'ka (,{ll!d f!i \" Ull io!! {If fndia>J whC!l h(: 

\ , f),:/I/,a rao, (11) ?5 J I .'-; CC 6Sb ,.\IR \ 975 SC.:! 1-1(" Tar, : Cha!;,! \ . J),'{hi .\flln il'il'oli l,I , 
(1977) \ seC' .172: AIR 1977 SC 567 

, 1'" . 

. J! :\I :{ I, l ); .'> __ t" I,; l) , 

;i2 Sr,Jf,' 0/ M / ' \ , ,\'af,l'illgild. u innkid,H :\I "lir" , AIR 1')(,,) SC 11 5. '1'r,/III ', I/I ,'Of" J\(I ,\IIIl 

\ , Un :.", oj hiLl , l!IJut):; Sloe St,S' AIR 197 ] SC ~o2 
:;:; ( 1') '} 6 ) 2. ."CC %1 AIR p)",'(, sc 17:\5 
:; 1 t l 'J7S) I sec ~ .~~ .. \]U lIn'S sc )97, 
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obscrv<.;d th:1l the Centr~ 1 Government \\ ':1 5 \\'holl y unj ustified in withho lding 
the reasons for impound ing the p:lsspon o f t h ~ petitioner. :md in this way 
not only i.l brea(; h of sta tuLOry duty wa~ committed but it a lso amounted to 
denial of opponun HY of hea ring tn the pe tit ioner, 

Rea sons arc required to be recorded whe n it <I ffeci s the publi c inlerc!'>1 
\Vhen Ih~ 01)1), obvious rc:medy 3\'ai bbl e 10 t h~ ag grie\'ed pe rso n agai nst the 
award is judicia l review under Art icle 226 of the Constitut io n and if rr.:a SO lls 
are no t given it will be d iffi c uh for the High COlin to ex ercise it s po wrrs 
The reasons " Olild ind ic:Hc as to how the mind 1')1 the arb itrato r W:l. S 3pp l i ~d 

to the fa cis o f the cascJ 5 In the same m3nner in matte rs of g ranti ng exr.:m p
ti on by the St:uc rr.:quirem en t of recu\'(..Ii n~ re a~O ll s is implicit cven in ahsence 
of expre ss stJ!lItory prov isions to give an admin istrative dec is ion a non-ar
bi trary look. -'6 Kr.: eping in view the basic principl e of aJ mini str;ltivc law that 
e ve ry Sta te action mllst satisfy the ru le 01 non-arbit rar ine ss the Supreme 
Court in Krishen Lal v, Unioll of /lI(lia ?o7 held th ,1t ," 'hil e d isposing an ap
piil..·'Hi on nude under Sl!l."lion ::!2 0t2- ;\ ) for reduc tion in in te res t imposed 011 

aCCOUIll of dd.:\U1t in pay ment of tax it l11 u~ 1 IJ ~ d i ~ posed o f by a speaking 
o rder by th~ Cent ra l Board of Direc t Taxes. 

In di scipl in:uy mLlllers ,,"here fuJI -scale heari ng is g iven lO the person 
and a dr.:tailed report g ivi ng fu ll facts and reasons is prepared by the enqlliry 
uffi cer. pcrh a p~ the wri ling of reasons by the disci plinary a uthor iT Y when it 
fully agrees with the repon will be a mere dupl ication of the process, The 
High e5t Bench al so observed in Tam Challd v, Municipal COIPOl'al ioll '3.8, 
that it would be b )' ing down thc propos ition a litt le too broJdly to S:l.)' that 
e ven an o rder of concurrencc must be supponed by re,asons. However, where 
[h~ discipl inary authority di s.:J. grccs with the report of the enCJ uiry office r, it 
must SI:I1 C its rC:.I sons, In thi s case all assistant tC:1chcr h.:J. d been di smissrd 
on the ground of 1110r:tl tu rpi tude, An enqui ry \\'JS co nd ucted in which (he 
chargl.! was fu lly ~s tabli s h cd, Th e Ass istant Edu.:ation Comm iSSIOner con
firmed the r~po rt without g i\ ing reasons. On appeal the Comm issior. er of 
Education J. l~o uphe ld the di smissi11 by " an elaborate: order" , The petit ion 
ch:JlIcnging the d ismissal o rd er was dismissed by the Delhi High Court, In 
the special lea\'c appeal unde.r Articl e 136 (he ma in l'ontenti on W:.IS tha t th e 
order o f di smi ss:1I was bad :.I S the AssistalH Education Comm issioner whi le 
confirmi ng the report of the enquiry o ffi cer did not givc rca sons , 

It may be: noted that. even in cases where: reasons arc to be given, the 
r~3SO Il S must not always be in writing and suppli ed to the parti es immedi· 
:I lely, An o ral pronouncement o f reasons ill the presence o f the parti es and 

35 . Srnr t:llterprises \'. Industrial Vtl 'R{opmn!r Corpll. of Mallarasllfm , ( 1990) 3 sec l SO. 
36, T. R. 71J(l('lIr v , VO/. , ( t996) 3 sec 690, 
37. ( t99S) 2 sec 39 ~ , ])(' Ihi High Courl had he ld Ih ~ t reasons are not necessary, 
38. ( 1977) 1 see 4'" AIR 1977 se S67. 
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their subsequent recording on the file to the knowledge of the parties will 
be sufficient compliance with the requirement J ' If the reaso ns arc given 
their adequacy is a justiciable issue. Courts do not prescribe ant particular 
form or scale of reasons.40 The nature and elaboration of reasons shall, there· 
forc, depend on the fact si tuation of every case.4t However, the reasons 
should reveal a rational nexus between the fac ts considered and the conclu 
sions reached.42 Mere mechanica l or rubber stamp and uniform reasons give n 
wo uld not sati sfy the requirement.43 The reasons must show th at the authority 
has applied its mind to the case44 and mu st be given in sllch a manner that 
the appellate court may be in a position to canvass the correctness of the 
reasons given by it.45 The reasons must al50 be intell igible, su fficient to 
sustain the decision and must deal with a ll the substantia l points. M ere fa ct 
that the p roceedings were treated con fid enti al does not dispense w ith the 

~ req uirement of recording reasons.46 The valid ity of an admini strative ac tion 
must be judged by the reasons recorded th ere in and not in the light o f s ub
sequent explanation or affidavit..s 7 There fo re. it is not perm issible fo r the 
authority to support the order by reasons nc'll contained in the record. 

The variegated and res idual judicial behaviour in such an important a rea 
as "reasoned decisions" does nO( underm ine the e fficacy oT 'reasons' in any 
way bu t merely indlcat~5 the difficulty of evolving a single innexible rul e 
which can be rc~son:lbly applied to a ll the varied fac t situat ions of c\'cry 
case.48 It is worthwhile to recoll ect that India is a party 10 the recomme n
dations of the 1959 D~l hi Congress of the International Comm ission o f 
Juri s ts which suggested : 

"I t will fu rther the Rule of Law if the Executi \'e is req uired to 
formul atc its reasons whe n rcach ing its dr!cisions of a judicial or admin
istrat ive characte r and affecting the rights of indiv iduals and a t the re
ques t of a party concerned to commun icate them to him ."49 

39. Mal/{lT(u/llra SRTC \' . n.R.M . Sen ·i.c, A IR 1969 SC n9. 
40. M.P. IlIdll.ttril'J II. Ullio/! of Illdia. A IR 1966 SC 671. 
'; 1 Ibid . 
47' UniOIl of Itzdin \'. /il L Capoo., ( 1973) 2 sec 836: AIR 1974 SC 87. 
43. Ihid . 
4 ... t Vt'dnrhat(l Mudalinr v. Slate of Madr(lS. AIR 1952 t-.lad 276. 
45. M.UM. Sen'in's Ud ..... R.T.A ., A IR 1953 Mad 59 . 
..16. Ilarill(lsnr SZlsnr MiUs \' Shyam SlII lda. AIK 1961 SC 1669 . 
. li. Mo/ril/da Sills/r (;i// \'. Clde! EJecljurl COlllfllr .• (1978) 1 sec 405. Set' atso U"ioll of 

India v . E.G. Nambudri. (199 1) 3 see 38. 
48. Pnyur «: Mills' Aruit((llioll, III rt'. (1963) 2 WLR 1309. 
4? Til E R ULE OF L AW 1:>1 A FREE S OC IETY; A R EPORT ON TilE INTERSATIONAL COSGRESS OF 

J VR ISTS. p . S (New Delhi. 1959) . 
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Thll'i, Hl order to rl1:l intal ll and upho ld the RIlJ~ uf 1.aw 1\ IS ncccssJ ry 

tha t in all admilllstral i\c and quasi-j ud icia l i:lt tion:-. the rC'1 11lfc:mcn t of a ' rca
~u ncd dc..::isioll' mus t be IIllplit'ct unless cxpn;s~t.Y c'\ c1 udl.: d .~ 

In CJUlill l/{lII (liltl Mf1I!(I~ll/g Director. lJlII/ cd C()lIIll1e l oa l /r(; II!.. v, P.e. 
K(JJ:J..:{/f~~ l where in the High Court hJd reduced the puni shm ent nw;trdcd by 
[he administr;llivc :\1I1honty \\.itho u! gJ\'rng rc:a50ns. the Suprem e Coun held 
Ille re express ioll Ihn! the puni~hrncl1t is 'shoc king ly di sproportionate' would 
not meet the rC(1ui rCflI c llI 0 1 Iilw . Coun m uq give rcaStl ll !- bcca u ~ c rC:lso ns 

.... ubs titute subjec ti vi ty hy objec tiv ity. Th erefo re . 'Righi 10 Reasons ' is a ll 

ll l<..l ispcnsnh le pan of n :-U lll1c! judicial :.ystem ;md one of the statutory re
qlli rements of n:l tLJ!tl l jU!l liec. H0\\'C\'cr. kcr.:piflf! in \'iew the twin cla ims o r 
lIldi \' idual jlh ti cl.! and aJmini,u:lt i-.: c nc:x ibilliy, the bell cr proposition seems 
tn be Ih;:n the :ldmini~t!<li j '.1.! agn K'ic.s rnu;)l g. i\'1.! reaSt l ll5 \\hcn dcmJ. ndctl , J 
because in ce rtain s i tu:Hjon~, gi\'ing o f the reasons may ell' !ll;)re inj ust ict..: 
th an not giv ing of them, 

In England , Section 1 ~(1) of th e Tribunab (lnd Inquir ir.:s ,\Cl, 1955 im 
poses J ri uty to give rl..'aSOTl S (lilly where the P;!rty r('C]t::"!s fnr t!"'~ Til 0 11 or 
before the giving o r n!)ti fie,uion o f the decisio n. I3 tJl m;my tribunals give 
reasons as a ma!{cr of course withou t \\'::titing for slIL'h reques t. Th is clause 
howc ver adm its certain exceptions . .In s.ome C(lSCS of rill e-making ac ti o ns 
b;lscd on hearin g rC:lsu ns may nOt be given . Reasons may alsn be refused 
by an)' individual tribunal If in its op ini o n it lTIay ca use injust ice. Fo r 
cX:ll11p le . Ihe Mental ) fealth Tn blln ~ 1 which delcI mines rhe quest ion whether 
.:l mcntal pa tien t should be forcihly co nfined. docs no t give reasons in th e 
Intcrests of th e patient. The Lord Chance ll o r ilbo has tht.: power uncleI' the 
1958 Act to direc t by ord a Ih:il in cerwin c la sses o f deci sions , the au tho rity 
~h all no t gi ve reasons if ill i t~ opinion it is UJ1 lh:::ccss;l ry or ullpraelica iJ le .5:! 

O utside the arca \\h ieh the 1958 Ac t applies , cuu rts have decl incd to 
hold Ihat dccisinn!\ su pported by reasons :1.re :1 It.:qU! r!..' rrlcn t of 1l:1.llIral j tJ ~ ti ('c . 

It may be no ted tlwt the Cnlll mittcc on i\llni slers' Po\\'(" rs ( 193 2) m;lde a 
strong pica th:tt the principks of na tural jus tice mus t hI.! so extended :lS to 
illc lude. rcaSllllt.: cl dec isions 

In th e USA , Secllon S(h) of th!' f\ omin;c:.t r:Il:':c rn"\,(· · I , !~C A::!. !9 1G 

rl.!\ltJirc:;) :!c:i:!l i:H5t r.:t i'e agencies 10 give re:L50ns fur thei r dc..:i,iiJlls. The right 
to reasoned dec isio ns also ari ses from th e d ue process clause to the COIl
stitut ion. A decis ion unaccompanied by rt" ;"l<:.n n 1I11V not be cnr ,:i -l-:-rcn ;1 ' , I, ' 

de 

so Sa l' I.P. Singh' /J ll ly 10 Gj:'t' Rl'fl.H)rIs for Qllllsi·j;u/irinl Old ,\ nmilliHrr.:i1'L· Daisim;(, 
(19/ 1} ) 21 JII.I .15, Jl u\H:'\Cr. sll .: h an C'( pre~<; c:tcl usion wou ld be unl·OM rituti(.nill \\ Iwrc 
the \ io13 ti o ll Il( (utlLl,lmenta! rir hlS IS involved . 

51. (2003 ) ., see )6·\ 
52 S. 12(.1), T: ihun,d.:. :!nJ Jnljuili c~ I\ ~ !, ]1)5:::. 
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record which must consist of evidence, arguments. reasons and all the papers 
filed in the case. 

(8) Institutional decis ion or one who decides must hear 

The express io n 'one who decides must hear' which is popular in com
mon law juri sdiction is known by the term ' institutional or anonymous 
decis io ns' in American law. Unlike lawcou rts. the decision in many admin
istrative proceed ings is not the decision o f one man from start to fini sh. 
Often one person hears and another decides. The divided respo nsibility may 
work contrary to the concept of fair heari ng. 

This problem was rai sed before the House of Lo rds in Local Gow. Board 
v. Arlidge". In thi s case the Hamps tead Borough Council made a c losing 
order in respect of a dwelling house. Hearing was g iven by the inspector 
but the actual decision confirming the closing o rder came from the Local' 
Gove rnment Board . The decision was challenged on the ground that it was 
a deni al of natura l just ice insofar as the pe rson \vho actually decided the 
casc did not hear. The challenge was rejec ted on the ground that government 
depanments arc no t expected to conduct their business like a court o f law 
and . therefore. could ac t according to their rout ine . tak ing the assistance of 
thei r subordi nates. This still remains t-he positio n of law in England even 
aflc r the Tribunals and Inquir ies Act, 1977, because the inspec tor who holds 
the enquiry cannot take any decision but is only ent itled to make a recom
mendatio n to th e mini ster. 

. .. :: - : ......... 
In the USA the concept of 'one .\\Iho clcci'des mu st hear' was disc ussed 

by the S upreme Coun in Morgcu! v. Uniced Slate55~. In this case. the £tatute 
authorised the Secre tary of Agr iculture to make an o rder fix ing the maximum 
rates for dealings in s tockyards of Kansas C ity. T he hea rin g in thi s case was 
given by a subord inate officer and the fina l deci sion regarding rates came 
from-the Secretary. It may be noted that the re was evidence o n fil e showing 
that the Secretary d id no t personally conside r the case and appraise the ev i
dencc. Under these c ircum stances, the Supr~m e Court of the USA. quashi ng 
the order of th e Secre tary, observed that whe n an oTficial is vested by law 
\'lith the power to dec ide. he has the duty to exercise real deciding functi on 
in which evidence is received and weighed by the trie r of facts. That duty 
cannot be performed by o ne who has not considered the evidence or the 
arguments. It is not ~n impersonal obli gation . I t is a duty akin to that o f a 
j udge . The one who decides must hear.55 

The 11l0meotum which this case genera ted in adm inistrati ve procedure 
led the draft smen of the Administ rative Proced ure Act. 1946 to Illilkc pro-

5J. 1915 AC 120. 
5" . 298 US 468 (1936). 
55 . J..ncat COI·r. Rnnrd v. Arlid;,.;~. 1915 AC 120.48 1. 
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\'i sion'l for c l illlin~tlng the :-ep.lratlO ll hetween hca rt ll~ ;!lh l th: \.· isi~\II-maki ll g 
\\ ithin [he agenc y. Thl.~ :\dmllll :-- lrJII \ 'C Prnccdu rl.: ,\ ('( r~'qulr(';.. J posi tI ve 

dec isio ll from the pnsn n Of [he hod y Ih<.!t (lcru;! lI y r ccC!\ 'CS the c\' idcncc. 
T hose cases whIc h arc hc;mj by th :: c.'~J:llinL'l~ arc Initially t!:'xldcd hy them . 
r hcrr . .: forc . 11I!I d.;.c inspecllH~ 111 Eng land, the cXJminl..' l !-> in US.\ C.\C n,: ISC 

powe rs ana logou s to th at c 'Xc rci!'ccI hy a tri a l judf.!c. 

I II India. (/ulltlpnlli \'nt;CSH lI m Roo v. :' PSI? TC~(J . IS ,! ca<;.c \\h (' rt.: all 

:1dlll1nisli <l li \'c actill il W:)", (h:d 1cngt:ci 0 11 the g round th a I the o lle w ho eke ideo 
di d not hear. Tn Il l is ca:-.t.: . th e pe titioners c h ;dle ngcd [he o rder o f the gov, 
ernment confi rmi t'.!' the ~chc r:J~ of road Tla t iona li s~Hion. The Secretary of the 
I'ra nsp0 rl lJc p::lfllllelll ga \'c th !; h c~mng but th e final ucci sio n c ame frorn the 
Chief M in is ter. T he Supreme Court held th at thi s di vided respo nsibi lity was 
,1g;1:nsr {he conLt:pt of LI1r h~:lrI llg becau se if one who dccid~s does no t hC:l r 
Ihe pan y. he gels no o pportun ity of c lea rin g do ubts in hi s mind by reasoncd 
arguments . However. in {he Gllllapnt!i case (If)'5 7 whcre the ~ f iniste r ga\'c 
hcaring and the C hi c f M i n i~ t c r dccidt.:d the case the S uprcme Court held thai 
there \V:lS no vio la tio n o f the princ iple" of na tura l ju~tice . 

\Vhateycr may be the merit of this rul e, th e he t rt.'m:lins th.!! in v icw 
o f the LClmplcxi ry o f modern ad mi nis tr:H io n, a II te m l app licatio n o f this ru le 
wi ll calIse :1 spoke to be put ill the wht.:els of adm inistration. brinring it to 

:\ grind ing ha lt. T hi<;, again, is no t the correc t im pJ rt o f M orga ll case o n 
which the Supre me COlirt b:\scd its dec is io n in GII!fnpnf/i casco Th e real 
thrust o f AforSflll C(l.}e is th .l.{ the person o r autho ri ty c harged wi th the rc· 
~pons i b ility of laking a tkcisillll may ta "- c he lp from subord inates , bu t he 
IHusl pe rso na lly con sider :\ nd apr raise the evidence a nd inde penden tl y ((l ine 
to a dec ision. Demandi ng sDmething more than this wou ld amou nt 10 hrcak· 
ing a quixot ic LHl l'C agai nst ~omc t h lng dcep ly in gra ill (.;d ill the ad mini strative 

process. 

(9) Rul e a g:l ins t di ctation 

/\1':)' ;!dJ1lini:'>lr.lii·':~ ;Hlih"ri' J iil\~ .... lcd ,",;iIil ihc jk)\\ Cr 01 occ ision-fllJk 
ing Jllll ~ t exerc ise this po wer ill ex erc ise o f its o wn judg ment. The decisio n 
m ust be ac tua lly h is who dec ides . T hereforc, if i1 dec ision is taken at the 
d irec ti o n of a ny o Ll tside agency . there is a vio latio n o f f;l ir hearing. In A!a
hadaynl v . CTO~s , the Su prem e CO LIrt quas h e d the deci s io n o f th e 
Commerc ial Tax Off icer impos ing tax on the petiti o ner o n d irec tions from 
h is superior 0fficcr e\'en when he hi mself W;'lS of the opinJ()n th:n the pe ti
tioner was not l iable 10 .. ' \ .' ... ~ ~~. , IIl:\n nc r in O riclIl Paper Mills v 

56. ,\ JR 1959 SC 308. 
57. Gilliard!, Nag"flrM' i;\;,) \ St,ltt' (lj , \ 1'., ,\11, IC'l."" ~C 1,76 

5~. ,\ IR 1959 SC 667 . SC'l' ;l ls{l COllllllr. of r ufi ... v. ( ,'nrdhallr/(ll, Al l{ 1952 SC 1(i: 
RflIUbh,uoI') Sin.l! /t v. S!(Jl( of Hi llrlr, AIR 1953 I'at ~7(l, I'lIrl(/ / )/'(IIo' Co f.ld v. ('mu; 
COlllm r .• (1%9) I sec :;0&: A IR 1970 SC I R')6. 



• 

) 

6] Afldi Alteram Portell! or the Rule of Fair Hem ing 217 

U"io" of {"dia", the Supreme Cou rt quashed the order of the Deputy Super
intendent levying excise duty passed on the directions of the Collector. 

(10) Financial incapacity to allend the enquir)' 

This new break in the concept of natural justi ce has spec ial relevance 
in developing countries . If the ci rcumstances are such that due to financial 
incapaci ty a person is unable to attend enquiry proceedings and thus does 
not have the opportunity to adduce and rebut evidence it may amount to a 
denial of fair hearing. In Ghanshyam Dos Shrivaslavn v. State of M.p.60, 
the S upreme Court held that when due to non-payment of even suspension 
allowance for a long period, the employee could not attend the departmental 
enquiry held away from his home, the ex parte order of the government 
violated the fundamentals of fair hearing. In the same manner if due to 
financial incapac ity of a person defence wi tnesses could not be examined , 
then any decision by an administrative authori ty shall violate the principlc.."i 
of fair hearing. I n MUintaz Husa in Ansari v. SW1e of u.p.6 1 the appellant, a 
District Superi ntendent of Police at Pilibhit, had been charged on various 
CQunts including wilfu l absence from duty. Before the Tribunal he wa nted 
eight wit nesses be examined in hi s defence. The Tribunal asked him to de
posi t Rs 900 for the allowance to be paid to the wi tnesses. The appellant 
could not deposi t the amount and hence witnesses were not examined. The 
Supreme Court ruled that if the appellant- was under suspension for a long 
lime and hence could not deposit the amount due to hi s financial incapacity. 
the fai lure not to summon defence witnesses at the government' s expense 
was a violation of the principles of natural justice unl ess it was decided by 
the authority th at the evidence o~ such wilnesses was not material. 

(11) Decis ion post-haste 

Fundamentals of fair hearing demand th at the adm ini strative autnority 
must not rush decisions. In City Coroner v. P.A . to Collector and Add/. 
District Magistrate", the appeIlant applied for a licence under the Places of 
Public Resort Act, 1888 for conducting games of ski Il ·and dance. The licence 
was granted to him on October 10, 1974. There.1fter, the appellan t spent 
about Rs 27,000 and put up a temporary structure. On January 21, 1975, 
the Additional District MagistJ:ate asked him to show-cause why the licence 
should not be revoked because the Superintendent of Pol ice and two other 
local associations had objected to the grant of licence. On January 25, 1975 
the notice reached the appcIl . nt and on January 27, 1975 he wrote back for 
the supply of origirt~J adverse materi al because the . summary' supplied was 

59. (1970) 3 sec 76, A1R 1970 se t498. 
60. (1913) 1 sec 656, A1R t973 se t t83. 
61. (t984) 3 sec 295, AtR t984 se 1116. 
62. (1976) t sec t 24, A1R t976 se 143. 
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mi sleadi ng. Wltho ll t car ing lO \',:ail fo r II r~jl l y. the licence v·:as revoked on 
hnuary 28 , 1975 . The Sup re me C ourt he ld that the o rde r passed post-has te 
w itlw ul suppl ying C"o pi l:~s of ad verse m~Hc:'ia l o r int im ating that the summary 
of dnC' um"'!1t s already su ppli ed W:I S suffi<.:icnt . o ffends the principles o f natu 
ral JlI stice . In th e Sa m e lIl :tnncr in S. fJ. J..:npoor (Dr) v. Stale of ifimaelia! 
j'r(u!rsh 6\ the Su preme Court q uashed the ac tion o f the governme nt take n 
in l1 a<;, l: Jil lhi s CJ~C the Dcpart rnc nt:l! Prom ot ion C Ollllllil tce \'.as constil llt :;J 
th t: \ (' fY 1 ... :.\ (:.: :,: l.: th e.; flll:l l isation of the SCI Ir i ly hSI of the c .:Illd id.;Hcs 
who were ;,:: .. :: . ... o n ad hoc promotion fo r I,r\~: ; ~; .. YCl r' . . \t t: :,:; , j,: ..... 

':l j l'Uib litliti on () f the co mmit tee. o ne ~ ) f its mcmb\. i:; (S.::\.' retary to thc de
p:u lmcnt concerned ) \Vas on lcavc fo r .1 sha n per iod and, therefore , th e 
person offici at ing (Pri ncipal Sec re tary to the C hie f Mi n iste r) was incl uded 
i " : ": ' ;; [",1:' ':'''' :" .1 committee me mbc r. Se lectio ns we!c lllil c1 c and the orders 
o f ~pp (l :' -:i;l;;i,1 wcr :..: it ! .;() i :; ~ '. : ... .J Ull tilC , elY d;t t ~ 0 1 the constitution o[ the 
Corll ill ittcc. '1he Suple lll c Luurt held th:l t l h ~ way the whole thing was COI11 -
pl~tcd in b.1s tc g ives ri sc to th~ suspicion that ~O I1l C high-up was interested 
in pushing through the flutte r hastily and benet.: the m atter requires to be 
co nside red 3frcsh . 

(C) I'OST·D EC ISIO:\ .I i. II L \lU:\G 

Th e idea of pos t-decisio na l hear ing htl s been dcveloped to ma inta in a 
bal:lOCL' betwcen adm ini stra ti ve e fficiency and fai rness to the individu :l l. This 
h:lr rnonil. i ng roo I W:lS dC\'elopcd by the Supreme Co urt in A/nJlckn G andhi 
\' Ull ioll (d I II (/i06.I , In th is case the passport (bred June 1, 1976 o f thc 
pd itic)[Jc r. ,1 journa lI st, was illlpol1 lltkd ' in th e publJ c in tcrcsl' hy an order 

. .... - -; :!:h ~ IL..: j.;.1/\"t' JI1: 11 -"': ii{ 11.: '. 1:" .:.. ned to furnish he r the 
r~ a:-.t \!l" fn l it5 cl ec i :. i clll(' ~ !'-h(: fi lL...! ;! pL'liti on before the Supre me COlirt under 
,\ n ick :.~ <.:h3 Ik ngll1g l he \ :ll idlt: of the impoundment order. The go vern- • 
ment nl so d id no t give ha any rrcdcci sional notice and hC:lring, One o f the 
conte nti o ns of the go \"e rnme nl, rcl e \'an t fo r o ur purposes, \\':-IS th :-lt Ihe ru le 
o f al/di a lrcram p o rt ClIl I11 lht be held to be ~XC l ll d l.!d beca use it may have 
frus tra t('d .' ~ \('r), pUlrl)S ;~ ," i!: ~ pnund i ng the p:tsspOri . Rej('c ling the COli 
ICl1t ion the ...: u JiI li ghtl) helLl 111 ,11 thO Ll i:.h the impoundme nt of the p3sspo n 
was an ad mini s tra ti\' ~ action yr.:t the ru le of f 3i r hearing is att racted by nece$S
~ry implicatio n and it wo uld no t be fa ir to exc lude the applic:l.t ion o f th is 
card in Jl rule on the ground o f :ldmini strativc conve ni ence, However, the 
COll r1 did no t oll tright qu ash the orde r and allo wed tile return o f the passport 
OeC:lll SC o f the special sncio-po lilic:li f:l c t nr~ :lHcnd ing the C:lSC. On the con-

6:; (J9~ 1 ' -1 sec 7 1(, . A IR I<JS l !\C" ~ 1 $1 

(d . ([I''' '') 1 sn' 2·! ~ .·\ IR I I) i3 S C :".: 

(,S Til .. ~',,)', : r Il111 <.'nr IH" .\l-Vl'r nk,1 ;1:1 :tfll d :l \ 1! I n Ih\.' cou rt sr ,!l ing Ih:l! hn 11.1'i'!',,' rt \\,h 

I I1;p .. "llhkd h'l':m~ ;: h.'r rr~· !>I.· m-\.' \\,1 ' I \.' QU H l'([ ~d-or l! Ih;: Stuh l'o1l\1ll i", i n n \>.hi c h \' :IS 
cnq ll tr1 n~ i ,lI l) rh \.' 1975 E I1I ,"·r.:.: .:n ~·: ,'H· \.' SS <: S 
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trary the technique of pos t-dec isional hearing was developed in order to 
balance these factors agai nst the clear requirements o f law. justice and fai r
ness. T he court stressed that a fai r opportuni ty o f being heard followin g 
immediately the order impoundi ng)hc passport would sati sfy the mandate 
of natural j ustice. T he concept of post-decisional hearing in situations where 
pre-decisional hearing is required either expressly or by "necessary implica
tion is it se lf based on wrong hypothesis that admin istra ti ve efficiency and 
fairness to the indiv idual are di screet values. One cannot expect that a post
decisional hearing woul d be anythi ng more than a mere empty formalistic 
ritual. 

The same technique of validating void administrative decision by post· 
decisional hearing was adoptcd in Swadeshi CottOIl ~diJ/s v. Unioll oj IlI dia66 . 
The Court va lidated the order of the govern ment fo r taking over Ihe man
agement of the company which had been passed in violation of the alldi 
nlleram parlem rule and which was found to have been attracted by necessary 
impl i ~ation because the govern ment had agreed to give post-dec isional hear
ing. H owever, doubts were expressed over th e majority decision in this case 
which led Koshal, J . to refer thi s matter for th e dec ision of a larger Bench 
when he was confronted with the same problcm in Tea Trading Corporatioll 
v. Pashok Tea CO.67 . . 

Besides this K. I. Shephard v. Unioll of India68 also reflects the thought 
process of the H ighest Bench on this important issue. I n th is case in terms 
of the seneme drawn under Section 45 of the Banking Regul at ion Ac t, 1949 
three erstwhile banks had been amalgamated. Pursuant to the scheme, certain 
employees of the amalgamated banks were excluded from employment and 
their services were not taken over. Some excluded employees f iled \I,..'fits 
before the High Court under Arti cle 226 for relief. The Single Judge granted 
part ial rel ief by proposing post-dec isional hearing. On appeal the Di vision 
Bench d ismissed the writ pelitions. Some of the excluded employees then 
fil e~ writ petitions· directly before the Supreme Court. Allowing the writs 
the court held lhat post-decisional hearing in this case would not do j ustice 
especially where the normal rule of fa ir hearing should apply. The court 
pointed out that there is no justification to throw a person out of employment 
and then give him an opportunity of representation when the requirement is 
that he should have an opportunity as a condition precedent to action. The 
Court observed that it is a common experience that once a deci sion is taken 
there is a tendency to uphold it and the representa lion may not yield any 
fruitful result. T herefore, even in cases of emergent situations pre-decisional 

66. De Smith: (1 98 1) 1 sec 664: A IR 198 1 SC 818. 
67. (1 98 1) 4 see 1(3 . 
68 . (1 987) 4 see 431. 
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hea ring is J1 CCCs~3ry which may not be an e laborat e olle. c;,pt:L' i:ill y ill cases 
whe re the actio n has gra\"~ conseq uence s suc h as loss o f \I\ e: lihood . 

J u:.tifying the idea o f pos l-ciec is iN w l h ~a ri ng , Professor de Smith w r ites : 
. 'Ca n the au .... e: n: c o f a hC.1fing befo re a dec ision is maJt! 0~ adeq uate ly 
com pcn:; alccI fur hy a hearing ex post fac Io? A prior heari ng rnay be better 
than a subseque nt hcarin~ but a suhseq ue nt heari ng is be tt er th" l1 no hea ri ng 
at a ll; and in SO l1l l~ CilSC~ courts have he ld tha t SI:1 !utory prov ision for a n 
admin istrative appeal o r eve n fu ll j udici <l l rev iew on merit;.. is suff icient 10 

nC~:1 t ivc the c :~. i s t e llcc of any implied du ty to he ar be fo re the o rig ina l dec is io n 
I " rnad~ . '1 he appro~ch may be :\cceptab lc whe re th e o rig inal dec is io n docs 
no t calise se ri o ll s de tri me nt to the person affecled, o r whe re the re is also a 
para m uunt need for prom pt ac tio n, or w here it is impracti cable to afford 
:tntece(knt h~~ :Irill g::.." (''J In suhst:\tl ce it is the " necess ity for speed" w hich 
j us tifi es post-decisio na l hearing at a la te r s tage. In em ergent situ atio ns the 
princ ip les of natura! j us ti ce are e xcl uded and the refore if the courl comes to 
the co nc lus io n th :\{ i n a given s ituati on these rul es arc appl icable there see ms 
ill b..; no r(, J !'-.o n \'. hy t h ~ir o hse rva nce shou ld not be i ns i s t~ d upon at the 
prc-dcc ision.t1 s tage. Follo',",; ing this line of rC~l soning the Supre me COlirl in 
T: · .~ /: ~:J! \ .. ['11; (1 11 ~ {" 1 1:1~ .: :;.70 ('h'.en ·cd : ''I n ("In r c r in ion, th,' I'os t-decisio n:-t l 
opport unity (,f hea ri ng d{)c~ Ilo t subscrvc the ru les o f natural j ustice. T he 
au tho ri ty who cmb:nks upon a pos[·decisiorl Cl. i hearin g will n0fl11Cl.lly proceed 
w ith a c losed m ind and there is h:l rdly any c hance of getting a proper con 
s id .... r :ll i ('l 11 o f the represe nta iio n at such a rn~ t · dec i s i on al oppo rt unity." Thus 
in e V('1 y c ase \\ he re the prc-dcc ision:!1 heJr ing is warran ted pos H .k cislOnal 
h ~a r i ng \\·ill nOI validat e Ihe :1c t ioll except in \ c ry C\ cqH loll:t1 c ircll ill 
SI;lrlCes ,-ll 

(1)) EX CEI'TIO:-;S TO Til E RULE OF N .. \T URAI. J USTI CE 

Th e \\,Io rd excc f1t ion in th e c011lc"({ of natu ral j us ticc is re.:·dl y a misnomer. 
h ('C Jll SC in t h e~e t:: x c h J.~ i (}n Jry cases the rul e o f nlldi a /fcrnlll pnrfelll is he ld 
inJPpli ci1~ l l ~ 110t by W:1)' of an exception to ' rair plJy in :lelion' , hu t because 
11''1 1/ < :1· I:.!· ':.'; iJ / ... j· . .:J ;; j . !" ,: : ::'.- :-.... :r ,...: ; ~ 11 or ro rt uni ty to prc.sen t or 

m ee l II cast: .i :: Suc h siluJlions where nothing un fa ir Ca ll hc i nferred by no t 
a fford ing fai r hea ring must be fe w and· e;(cep tio n:!.l in c ve ry c ivi li zed society. 
P rinc ip les o f n;lIl1ra l j usti ce arc ult irn .:\t c ly we ig hed in the b.:t bncc o f fa irness 

6'1. 1L· DlC I .\ ~ R L\ lLW 01· A t ' \~ I "t S r ~ \ TI \ F. A CTI O .... (3 rd Fd i1.) . p 1";' 1). 

70 ( 1C)"t')j 1 sec 76·: 

7 \ .scc flari {)nr.h Ball I.: v. VOl. ( 19q7) 6 sec ·' 17. GO\'~'ln mc nt PJsscd Ih..: oflkr or 
mori to ri u lll unJa Ibn k ing Rq~u btlOM A ct, 11)·19 on the pClll iClllc r· ll.l nk- hcld , 
r l' liti onc r~ :H~ !lot l' 1l \ lt k ll to pr": ·lk .:: isio n.l l h..:ari ng bd lJl": p a ~ ~ i l1 r. or cki ;t , 

]",q (kL I ~i' l LtI hl".l1! u)' :11 1il ..: q ' gc o f fi ling. o bj l'rtw :l s In th..: d , .,!' st.: h..: mc w01ll J N-
~ tl :l1 ': 1 : 1 ~ ' 
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and he nce the cou n s have been c ircum spec t in extendi ng these pr inc iple s 
to s ituatio ns wh~re it would c;luse mo rt: injus tice ra ther (ha n justice .7] 
For example. a party wou ld for feit its ri ght to hearing if undue ad vantage 
obtained is protracting the proceedings somehow and nul l ify ing the ob
ject i \'cs. 7.l Thu s, where a leacher o f the Navodaya VidJ laY.l was di snlissed 
on gruss moral turpi tude withou t g iving t:xhau:::. ti\'c hearill g per CCA ru les. 
the Court hdd tht.: termi nation va lid o n the ground tha t faimess cannot be 
wade cQull lerp roduc ti vc.75 

Application of the princ iples o f natural justice call be excl uded ei ther 
ex press ly or by necessary imp licat ion, subject to the pfIJ\'isiol1s of Arts. 14 
and 21 of the Constit ution. ThCicfore, where the O rdina nce provided for 
hearing before taki ng OVcT r.on -go\·crnment schools but thc A~( followin g 
the Ordinance ddiberate ly om i<t ed it, the Supreme Court held rh at by im 
plkation the Legis lature excluded the rule of hc;u·ing. iC:! There fo re, i f the 
statute, express ly or by necessary im pl ica tion, precltldes the rutes of nalUral 
ju sti ce it will not su ffer inva lidatio n on the grou nd o f arbitrariness. Other 
exc lus ionary si lU:ltions may inc lude: 

(l ) Exclusion in emergency 

In such cxceptia"md cases of emerge ncy where prompt ac ti on, preventivc 
or rem.::ui al , is needed. the requirement of no ti ce ~nd hear ing may be obvi 
ated. There fo re, if the ri ght to be he:ud will paraJ)se the process, law will 
exc lude it . It has been said th3t no army can be c0lnlnJr.ded by a debati ng 
soc ie ty, but it is als0 true tha t the House o f Commo ns did debate, during 
the days of debacle and disaste r , agony ;md c ri s is o f the Second \ Vorld War. 
rhe life and dearh aspect o f the Supreme Command by rhe rhen British Prime 
Mini ste r 10 the di stress o f all fri e nds and to the del ight of a ll foes. H e nce , 
if to condemn unheard is wrong, it is wrong except where it is oyerborne 
by dire social neccss ily .77 T herefore. in si tuJ tions where a dangerous bui ld ing 
is to be dcmolished.18 or a company has to be wound up to save depositors.'9 
o r there is imminent danger to peac e,so or a trad e dangerous to soc iety is to 
be prohibited ,81 dire soc ia l necess ity requires exdusion of the e laborate pro
cess of fair hea ring. In the sa me m3nncr where power theft was de tec ted by 

73 . Kanlarflka P,/bUc S~'n' ire C()mm iHiclII v. B .. \I. \ ' ijay SJwlika. (1992) 2 sec 206. 
7-k R£illi Krislu:1l Vt'TIII!l v. Stme of U.P .. ( 1(}92) 2 SCC 620. 
75. AI'inas;' Nasra v. NOI'odaYd VidYlI [aya Samit;, (1997) 2 see 534. 
76. Hasl! £..all }'odf1l' (Dr) v. Stale of B ihar. ( 1 99~) 5 sec 267. 
77. E.<lra cl from juugmcnl of Kri shn 3 ly(' r , J., in M l)lt i llda 5;:1£1" Gill \" . Chi<f EIuliu lI 

COl/lmr., (1978) I sec 405.432: AI\{ 1978 SC 85 1. Sa al so LiI'crJidgt' \" . AlldaJolI, 
r942 A C 206. 

7 8. Notlwbl!a i v. Municipal Corpll ., AIR 1959 Dom 332. 
79. ) oupfl II . RI'.w' IVe Balik oj I lldio. A IR 1962 SC 1371. 
SO. iJabuia/ Por(lfl.' v. Sla li' of Mallaras/ltro. A IR 196 1 SC 8S4. 
81. Cool'crjec v. Exciu COlllnl r ., 1954 SCR 873. 
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off, .... 'I .lb. irnm ..... Jtate discollnection of ~upp!y I ... not violativc o r tile pri nciplc .7:1 
o f I1 ~HU [,ll j u ~tJcc.IS':! 

!..::,·cn in 11 s ituJtion o f emergency whc r....:. prccioll s ri ghts o f people arc 
irl\'ll\ vcd , P()5HkCl5io!1~1 h~~ri l1g 1t 35 fI.:k\ ·,lIlcc 10 ad mi ni strativc and judicial 
gcnl km:1Il1 i ll\:ss.SJ 

J Itlwcvcr. thc admi ni strativc deter min:uion of an emcrgr.; nc), situation 
cdllllg for th(! excl usion of rulc:-. o f ll <1tllr,1\ j ustkc i.:; not fi nal. C0U"h nul' 
IlO\· i.:w the ck lermina tion of slIch ~l si w :tllurt . In S\I'ades/'i CO!lOI! ;\/til .~- \ ' . 

Ullioll (~f ll!di</~ J th..--: cour l held th at Ih~ \\'oiJ , oi J1I.;·,~<!,~lC · ' in Scc tion 18-}\ ,\ 
of i1l(' J Il ~iLl~ t l ics (J)C\'c !opment and RC1.'u btion) :'\C1 cannot stand in lite way 
of Ih ~ apphcatiu ll o f the ru les o f na lm ,1i ju . .;ticc. 

Ul1der. S('c ti o n 1 R A of the lndu str ics ( J)~vc l opm r.; nt and Regulat ion) 
.. \ u. the CC ll ira l (io\'anmcnl c;:tn take (1\ Ci an industry ;:lftl!r irwc:-.ti gation, 
hIll under Section 1 8-A.I\ ( J) the gO\'cflllllCIll CIIl lake ovc r w itho ut any no ti ce 
and hearing 0 11 Ih l~ gn,uncl Ih:lt prnduc ti(lll h :t~ bee n ur is likel y to bl! a ff~c tcd 
and h-:nl'c immediate ;Klio[l is necl'ss;lry. Thl' qllc~liorl was \\hethl' 1" S-:l·tion 
I S· :\ .-\ ( 1) e,dudes thc principle:i of n :ltur~.t! j ust ice. The government lOok 
the I-'IC,1 t'il.~t :-'III~·( ScC tiDll IS-;\ :\(J) n..:bte:\ to emerge nt s itu:lt iOl.b, therefore, 
the pril1 i,: i; 1: ~:i of n:Hural jus tice are exclu..:ieJ Furthermor~. j [ \\, ..15 also argued 
Ilu[ ::-]!l~'~ S(·~·[i ~"l 18-:\ prov idc:-. fl1r h e;j r!n~ and Sec tion I S-/\ At l ) dues nut 
s\.) prw, iJ-:. con ... loquelHly Parl iament h:ts excl uded hC;:l ring Ihcrc:i n. Rejec ti ng 
th6C argU!l)c:HS the cuurt hdd tin! C"'en ill cl1l a gent situ:u il.Jns th c competing 
cbinb (\ 1 ' hurry :ltld he,tJ ing ' :lrc 1\.1 bl.! IC('I) I1Cilcd, 110 mall eI" the appitc,u io n 
of the ttl/di uil ... ,1t1l11 jJW"fc'1II ruk al the pre-dc..:-i:-.iunal :-. lagc 1ll ~l y bl: 'a short 
11l;'::L~ ur~ of f:l ir hl.:,H ing :ldju5!1.;d , :l\!Ullcd :llld ta ilurcJ lu the ex igency of th-=. 
sitU:ltil)!l' .tt) 

0:tlll r,11 Jll.7:lIlCl: is pragm:H ically Ik.\ :blc a nd i:-. :uncn:tol(! to l".l psu lat ion 
u n~kr cOl11pllb i\'e pl ~SSurc: o f ci rc u rn~talll':C:i.:3G I I is in Ihi .; co nte"t that the 
Supr ..... rne CUUlt oh :';~J\cJ: "N atural Justi,,:!.! IllU~t h~ confi lleJ w i thin its proper 
11l1ll:.7:I ;"jill! ll11bt rh)\ h,,; ~dh)\\cd i l) run \\i ld. Th~ (Olh':Cpt 0f fl atur,!! justi ce 
:. ;1 •..• , .• ,.:", ··.··1 · d,,,"" ·\ ,h·· "I "'I" "id~ th is nati uil gall op" f:" \\ . ! r " ,r.l" 

,'i:.' Jllda,I/"",/ \ 'r.n,ItI',lIhi fr ,' I, ,.\ 1', S!II,' n,·r"fnlJt'. /{'ltlf.!. ( 1l)\}S) -I sec ·:7U 

:-'.l .'.f 1!.d,; Gall,fllI \ I 'ni,/!; II} ill, ,1w \ 197$, I ,':ICC 2,: 3· AIR 1975 S(O 597. Sc't' :t l .. {} 
.\ ! ,,,'~jI:,:,,·r S:J:gl! (df \. Ci:!,/ Fir'I '!I, 1Il COlllllif , (I 'J7~1 1 sec -!05. ·n ~ .. \ If{ 197R SC 
S51 

S·I \1'1:\[ t 1 sec (,(r l A l:~ I'I :-; t SC ~I~ .\ " ~, I,(' "1"11 '{',I.b::; Crofpr/r,lfir'l1 \ " (I,I!r>l 
r. I ('" ( 19:-; !) ': sec ! U :"" ~'nliL'n Ul.lY h.: mol..!': u f S I. i·: J!,OOf ' J tlf,:III()/;'m. ( 1 ').sO) 
-I sec :;S2 AIR 1'):\1 SC !~6 . \dKIC It \\.1) hdJ t h .!! c\;:n In CI11~· l g,· 1It sill!:u ions wh ... ... • 
S\\!ft J .:IIO I\ I S 11 ,';': CSS:II~ h) :I,crt d l~J~ ta. minim.!! naturl l J Ui l i~'c is nOl ~~,·lud c.! t.l . 

85 Sr',' :Ihll 1'< 1 1' . J .l i n ('II \"' \~ l' {~ r Ae!. 01' A [} ~l !."I:dK,,\'I\·!: LAW 1:-.' I....-Vl. ... "':-.'0 ,\ BKO.\[), 

1')"'1 r·.' ~l:'.: ,\!;,I,.·,' A: I Sh'TJ./:.' " l·';'·'"flt.,!:,:.(19S7) ·I SCC·131 Hifh")l 
!'.ll.h (ut;.·.: l~_.\: ,· , ,:a III ,· m..: rf,::nt SIlIl.l\i,H\~ PI,' d..:l"i)i'lll.d h",Hin~ Il> 111.'.:, ')).11) \\hi,' ll 
I .1:, r\,·, to..: ;tn 1.·1.1h'(.II,' Oil>,! I' ~P"': l;llly \\ h..:n ,:\.: ac li,)J\ h .b ~r:l\ l' ci\jl CO!lS':ljUL·I1C.:i 

:-':, .',.r ,i!/I ~ l,., .\:110,;" GI!! \ . 011<,/ 1:1,'0;011 CI'!t llllr .. l l97S ) \ .sec .lOS. ·! ~G. 
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its proclaimed and destined goa l of justi ce. soc ial, econom ic and poli tical. 
Thi s thoroughbred must not be allowed to run in to a wild unrul y horse, 
careering off where it li sts, unsaddling its rider and bursti ng into a field 
where the sign "no pasaran' is put up."87 

(2) Exclusion in cases of confidentiality 
J 

In Malak Sillgh v. Srare oj PUlljab'S the Supreme Court held tha t the 
maintenance of surveillance regis ter by the po lice is a confidential document. 
Neither the person whose name is e ntered in the register nor ilny other mem
ber of the publi c can have access to it. Furthe rmore, the Cou rt o bserved that 
the observance of the princi ples ('If natural justice in such a situation may 
defeat the very purpose of surveiibncc and there is every possibility of the 
ends o f justice bei ng defeated instead o f being served . The sa me principl e 
W3 S fo llowed in s.P. Gupta v. Uniol! of India89 where the Supreme Court 
held that no opportunity o f being heard ca n be given to an Addit ional Judge 
of a Hi gh Coun before hi s name is dropped from being confirmed. It rn a)' 
be pojnted out that in a cou ntry like India surveillance may prov ide a \'cry 
seri ous constraint on the li berty o f the people. therefote. the maintenance of 
the surveillance register c~lIlnot be so utterly administrative and non-j udicial 
th at it is. difficul t to conceive the application of the ru les of narura l justice. 

(::;) Exclusion in case of purely ~) dmini5trati\"c matters 

A student of the university was removed from the rolls for unsati sfactory 
:lcademic performance without being given any pre·decis ionai hearing . Th e 
Supreme Court in l awaharlal Nehru Ulliversity v. B.S. Narwa[90 held th at 
lhe very natu re of academic adjud icat ion appears to nega ti ve any ri ght of 
an opportunity to be heard. Therefore if Ihe competent academic authorit ies 
exa mine and asse5S the work o f a s tudent over a period of time and declare 
his work unsatisfa ctory. the rul es o f natural justi ce may be cxcl uded . In the 
same manner in Kanw(aka PI/blie Sen-ice COlllmissrol1 \., B.A"- Vija)' Shall· 
ker91 when the Commi ss ion cancel led the examination of the candidate 
because, in violation of rules, Ihe candidate wrote his roll number on every 
page o f the Jnswer·shee t, the Supremc Court held that the principles of 
natural justice were not attracted. the Court observed tha t the ru le of hearing 
be stric tly construed in academi c discipline and if this was ignored it would 
no t o nly be against the public inte res t bu t \vou ld al so erode the social sense 
o f fairness. However. thi s exclus io n wou ld not apply in case of di sciplinary 

87. S.1t.HlI·ir Sing!r v. Utrion (If 'mUll, ( 1985).1 sec 252, 263: AIR 19f\6 SC 555. 
88. (19SI) · 1 sec 420: AIR 198 1 SC 760. GcnctJlly the Cou rt is inclined against 

confidcll tiality and would prefer open glJverlll1lCnL Sec i udges' ("QU (5.1'. Gllpta v. 
Unio/! of Illdia, 198 1 Supp sec 87: A IR 1982 SC 149). 

89. 198 1 Supp sec 87. 
90. ( 1980) 4 see 480, AIR 1980 se 1666. 
9 1. ( 1992) 2 see 206. 
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1I\:lllcrs nr \~hcr~ th~ :.I c :.l J~mi c body perfo rll1 ~ 1l01l<IC;"ldt; l1li c fun c ti o ns. 
Gran ti ng s'Hh.~ t i0n of prosec ut io n is a pure ly ad rn in is trat ive functio n. there
fo r~. prillciples of natural justice arc no t att raeled.92 In the same m anner 
c:lllcc ll at ioll of a bid lor f<.li lure La e XL'cute 1e:ISl! tk~d <.Ind 10 deposit security 
amount. ht'kl. \\('0;11::1 not aurael rrinc ipk~ o f n,lIl1r:d justi!..·!..·.')i 

H ) E.x rl us io ll bast d on impra cticability 

10 U Uadlwk,-isluf(/ ll v. Osmania U"ivcnilyl)~ . where the ent ire M BA 
cntrancL' c\;lIl1in:lIl ,m was cancelled by the uni\cl si ly bi..·ca:' flf lIl:lSS co
ry ing. [h:; (.\)Urt hl:!d Ih3t notice and hearing to all candid ::uc s b nut poss ible 
ill such :: :-;i[u.lli (l!1 , whidl h:.ld assuilled rla til1ll: ti pmpdn iOllS . Th us th :..: co urt 
S,H1Cl ifi cd til t: c,\.~ iu<:; i ol1 o f the rules of nattl r:d j lls Iice on Ih .: ground o f ,~ d 

rni nis It':llivc il11pr:-tc iic :-tb i!it y. Mo vin g in thL' s ~) rne- clirt~ (' tiu n s the Apex Court 
OIlC<,; ;Igaill ill f ill/Vi i of II/diu \'. O. Chakm,f/Il: ;-'s , h(:!J tha t ea ll cdl:1 ti un o f 
p~lnL:!, ~ck\.:t, rt: ~t:nl.' . wai ting, merit or r.1 nk It " :ndivid ual hL'arin r. to can · 
cli d i.lt c is not nc ... ~css :! ry \vhcrc l h~ m ischi .; f in l'O ll duC' ling sc-Jcct io ll was so 
w i d~~prcad anu all -pc I \·; Isi,·c, affcL'ti ng the n.: ~u l t. thai it W.15 difficult (Q 

ilknli fy th e p..:r :--ll:1) unb '.\'fu II)' bcnefit !'!Li or un !al,\ fully depri "cd of sdcc tion. 
' I hu.; I.'\CI~ I I: ..... \l.:1 ... .::quJ.:n; II.'rmin:Hioll of ~,:rvi ce avc:> nOt at lr3c t princi ples 
o f llJ.tur:d j LJ",'i,: (.~ .-\nyo ll'::' who 3n:l lyses j udicia l bchJ\'io ur in th is :n eJ Il1 JY 
01..' t ernp t~ ... i II) l·u!1.:ludt" tilJ! " fairnes:--," and " :Idrn illi;')trati , 'c cOllvenience" 
io:t\"L' bC~1! \:IL tT b: tb:: court 35 discrl.'l l.! \·;lIuc:. anJ thi.; undedllll.'S Ilot ollly 
the b.lsi.: Ld la ... ·) In juulcial be h3\'ilH:r, but al so c.x p~).'~C5 the admi nis tra tio n' s 
Illdo kll(,L' :tnd inerti::.. II ilia), be recJ. l!cd that when Japane::.e bombs C:.Isc J.J..:J 
II p \.111 P~~11 1 'brbour on December 7, 1941 , pl unging the Unitl'd St a t ~s inw 
:1 g.lob:l l str lJ ;.!~I;:: fl..l~ l·xi ... tencc d ur ing \ \'or\(1 \Va l !I . c. ,J l·r ... \\~'rL" P:l :' ... t."d (('1r 
til..: [("k)l· ,jl.l l '!l 1 • ..1 : t;1 JU'I:!ll...b o f peTSl.m~ of J,lp.ln ~:. <: anee:)!! ) on t h~ \ \'I..';')t 

Cn:l:. t In rL'lo":l.lth1n camps. J ll~ li ce Swn(: , in hI" ro\\er fu l d IS:;~ IH, was not 
prcp.:rl.':d 10 a..-:..::ept that thl.! inc(.)fwt.:n icncc and ;t dtrlil l b l r a li vl~ difriL'u lLY of 
Il u il l in~ Illdl\ iJ u;t! h)ya lty hc-a r ings fur the 1,12.000 p<: r ~o n -, Ill\ nh· ~ .. J L~o ll!d 
j u ~ l i ly 1111..' gO\tT llll1l:.n tal <I-:'liol1. ')(· The Su p r(:lll~ CUlI; [ e\prl:.:.~t'd the S:\J1IC: 
:.-.; nl lll1L' lll ,,11;';11 III 1V.1f. L/L'ctril'i!y /?cgll/u!ory COIIJII!IL)/ lJII v. cr'se I.!d. rn , 
it upilll.· \.! that \\hl:n ,\ ... t~lIl1tl..' 1.."l)l1fclS a fl ghl \\l1i('11 1 ... 111 l'l) Il t"lJrmi I Y wi th thc= 
pr ill .... ipk..; o f Il.l!ur:tl justi(,t:. l h e !-amt .... J ll nlJ l b..: nC l= :tllvakJ hy ;1 C(lU ri un 
:l!l IlIlaginary ground Ihat thert' I" ;t likclih llud 01 ;111 unmanagc;\bk ht':Hing 
t\. .. fo ll: thl..' aUiht1rJl; t )]" jl/:k· [ i ... ·.d in ... · .. )n\t"lIi~n('~ . In ttll:::. C.bt' th\! \V. B . t.::kctri(' it)' 

,;~ ,', ;' • . " f" /',,::., \ {) ' J ,;. (·J:.,.,. :;:~.n. 1 \,)<)'1 () sec 2 ~:; 

'-'.' .\:.I:c' ,of j ·:llnlOI:l..1 \ . .11,/1,'"" Ahlll,lT SIl,':r.L (2UU 2, J sec -l 2(. 

')·1 ,\ II{ 1')7·1 t\ ]' 2.;3. S,' ,' a l:;o lJrlwr S,'/; ,,()l f : ,/:<I'al i(lll !lo,u.! \ S C. .'Imha. ( t 1)70) I sec 
6 .1 -' 1\1 l{ 1')"/0 SC 12(1) 

'}:, ( 20021:; :\ ~ '(' I .. H, 
I:'. :."", ,' .. , . "'. 
l"" ' I ~ I ' ,';! l 1 i 
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Regulatory Commission had contended that though Act requi res consumers' , 
hear ing before fi xing tariff, yet giving heari ng to 17 lakh electricity con
sumers would be a practical imposs ibility and inconvenience. Rejecting the 
contention, the Court observed that the Act does no t g ive individual rights 
to every consumer and the same is regulated by Regulations, therefore, the 
quest ion of ind iscriminate hearin g does not ari se . 

(5) Exclusion in cases of interim preventive action 
If the ac tion o f the ad ministrative authority is a suspension order in the 

na lUrc of a preve nti vc action and not a [inl l order, the applica tion of the 
principles of natu ral justice JTlay be exc luded . In AbJwy KUlllar v. K. Srini· 
vllsan l , the institutio n passed an order debarring the student from e nteri ng 
the premises of the institut ion and atle nding cl asses till the pe ndency of a 
crim inal case against him for s tabbi ng a co-studenl. T hi s order was chal · 
Ienged o n the ground of deni al of natura l j ustice . The Del hi High Coun 
rejecting the conte ntio n held that such an order co uld be co mpared w ith an 
ordt!r of stlspens io n pe nding enqui ry which is preventi ve in nature in order 
to t1l :1i nta in campus peace and he nce the princ iples o f natural jus tice shall 
not apply. There fo re, na tural jus tice may be excluded if its d fect would be 
to stu ltify the ac tio n ~ought to be taken o r wo uld defeat and paralyse (he 
adminis tratio n o f law. The S upreme Coun in A1alleka Gandhi v. Vnioll 0/ 
I l!dia'1 obse rvcd : " Where an obli gati on to give notice and opportuni ty to be 
heard would obstruct the taking of pro mpt actio n, especially actio n of a 
prev~n ti ve or remcdiJ I nature, right of prior not ice and opportunity to be 
heard may be excl uded by implication." 

(6) Exclusion in cases of legis lative a ction 

Leg islative Je li o n, plenary or subord in:llc , is not subject to the rules of 
rl:.1tural jus tice be~ause thesc ru les b y down a policy wi tho ut rt!fcrcncc to n 
pJrt icular ind ividual. On the same logic pri nc iples o f natu ral j ustice can also 
be excl uded by a provision of the Constitu tio n a lso . The Constitution of 
Ind ia exclude, the principles of nJtural justi ce in Articles 22, 31(A), (B), (el 
:t nd 311 (2) as a m atler (If policy. Nevcrthe lc·ss if the legislat ive exclusion is 
arbi trary, un reaso ll Jble and unfair couns may qUJsh such a provis ion under 
Art i.:: les 14 and 2 1 of [he Constitutio ll . In Lw:m j Klwlldsari v. Slare of u.p.3 
the Sup rcn1t! Court he ld th at the noti ficati on of the U tt ar P radesh Government 
Sugarcane (Cont ro l) Order, 1966 di rec ting that no po wer·crushcr of a kh and · 
sari uni t in a rese rved area o f a sugar mill will work during the period 
October 9 to December I, 1980 is legislati ve in charac ter and hence th .: 

A IR 198 1 Ik l 381 . S,· .. a1s.n ~ I I ' . bill : At/III;II;,{r(llivt! La ,,·, XV II AS IL ( 11)3 1). PI' 
-I S I·S.! 

2. (1978) I sec 2-lS. 

3 ( 198 1) 2 sec ·GOo . A IR 198 1 SC 873 . 

- . ". 



P: 1I1 .. 'lpk':-. III lI:l1lll:d JU ~ tIL'(,; :! IC nut .lHI.l I.: II.'d . In ihi :; L'onre,\\ the. t:l>Ult l ilell 
;1.\I~.:~J I ii,,' dll;ilpC;y III' pn,,· ~ ij\illg:: Th is 1,;Jl'l h:,J bt'cn chJllt;ngcc 0 11 the 
~ !\ I ; Jll.J Ih,11 the Pt'il:IOI1l.':1:::" \'.Il~ l ark !igh:s \·.l'r~ infringed up0n \\ i thn~1 1 ;lIIY 
ntl l l(L' .,;,d h(';J1·ing. In the ~ :11llC 11l~lf1nt'r 11:t.: Cnurt hcld in.ll<. \ " )/{m v. 
t Jl./;U'! 1:.. .\1'011 JlolI .\e' . Ih~lt Scl'l lO nS 2 1 aI1 ~1 ~j l) r Ill;,: Ddhi Rent Co n \[~11 

\. t ,k.tllng \\ illl th e Icrmin;":Ii on of lim iwd tcn:lnL'ics do not vioble :he prin 
(Ipk :- I I I n.\tllJ~d Ju:-.tict.:. T he Coun 0b .... cn·eJ 111:11 If :l l im il t'd ft' Il :lncy h:ls 
hl.TIl \'.llidl)' <'T t' a tcd then :1 t the c.'\piry of t hl~ pl.:r ioo a warrant of possess ion 
l· .11I hI.' 1 ....... lIed \\' it h\lll t any [h)tiL'~ or he:lri ng (n th,! l l: n ~t1!t. I II P<l ll ipm Wooll('1l 
(/lid (;('//("1(1 / 'dills Co. LTd. V. Ullioll rl llldi(l lJ Ihe cou rt lurther held Ih;11 

\\IiL" l l' a dc..-::is in n is left to Iht' L C'gi:-- l :l l l!ll: il:-t' 11 under the Act. thc q ucslion 
Id atluidlllg an nppI)rlllll:ty ni" hl.·;uillg In :lll"l'(!L'd per~o lls befurt:: t:lking the 
~k ... ·I'HlII docs nOt :lr i ~c. In thi.' \:: \~.: till: l .cgi .. 1:tlltrc had itself ri:-..ed the (;likli;1 

dud ~\Il Ihe basis of Ih:l l c r i tt'!"i:.! i t h:H.i ;11:- 0 l~knllticd I)ersons :md undellaking!> 

In \\ h!l:h the Ia\'.' :l l' p li('~1. Thcrc(\)j'c it \\;h n:!Iur,tI iO suppose th at the legiS' 
t ,lUll' I ;; n(11 c'xjJe...:tl·d to ~i\'L' :l Ihlli ... ·\..'. and at"fl )rJ J hearing \\'hik: I<tying 
"::'- '\'.11 ~ ~cncral ruk. The ;"'II1lt' Ih:·nd ill jUlih:lal l!linking is vi .... iblc in Union 
(If In :litl \'. ('/lall/i,P \\hell thl..' Sllprclllc ('PUrl hdd lh:11 n o r'lrillcip les ()f 

n.Hur.l ! .il!~ti('e hild bl 'CIl \ iOl:iIl:l! \\ hen Ihe government issued a l10 ti fi<':;1ti (ln 
f1\ing t:; ;: pri('l's of (,(,11:1ill dn:gs. The COlln rc:!",oned Ih:J[ silll..·1.! th e nOli!"i · 
c.!li l'n !~ tl "\·l..'d froll1 a [('~ I s lati\"(: act :tnd not .:"In administ r:H ivl' nne so the 
r:'~i:: :ld L" o f n.:tur:d jll~lI ... ' e \" \"'Ildd 1l0( :1ppl). LN.M. I IlS/illll. , oj f.'(· , )1I01llIC 

f),'I,! ' .-' \II : ~' I!/ m.',1 Sac'illl CII/u ;gc \ .. 5.0 .. Hfl:m2. is 3. high bcn,: h !1l:lf~ ' in th;s 
I.!':1. ... ; .. lil. In !ili,..; (";I ';'C the Uih;t r L~g. i ~ I :H i\l..' :\~selllbly p:.Isst'd :1 statule fo r 
! .If~ in g ()\l..'r a PI'I\;\le In ~ litllt~ [I ~ IIII l:d afler its former Chie f l\"lini slcr: The 
.. \:1 ::I ... () J"'I I\)\'ided fnr the 1l:rrnin~Hion of :-...:r\'k·('~ l it' it s l"lllplu),c(:s. I II pur
:-U;llh·': (If Ihl:se prLl\'i~ i o !l s IhL' gll\'Crnl1 lt' IH IL'l'lllin: llcd Ihl: s(: I'\'iccs ll f the 
~'I!lpl l. l> l'l' S of th e IIIStitll1.t' . JU5tify ing the .\ct in ll. IIIL CdUri hel d that where 
tlll'lt' i .... a kg b !ati\'t' dil ... ·ct i("'Ill for IL'rmin:lIiu lJ ur s cr\'icc~ Df emp loyeL'!) o f 
lilt' lIhllltll~ \\·hich is Llkcn IWl..'r by the :'I)\CrlHIII.·1l1. compli:lll('e with the 
]1 lilit' ij)ks or n:Hura l just icc m:ly not b~ 1'l..'.1.1 il1lO such :t direction and , if 
lLlrni ll. :lI C· lb ;I l l: l' (t"(,(,I;,:d \\"it!hll lt ~i\ ing L"l llpln) t'L:-' ( o nct.'fn,:d ;l1l o ppo rtunity 

u f b':: ln g. hc'arJ . JlO C'.\(Cpt l lln ~'~Hl bL clk,:n (If the S.lfllC. Th~ S:1 mt:' principle 
\\.h ft)I1I)\\'cd by the cou rt in C/ldUUl I.a! :";;(I/III \'. VII/Oil oj India9 (lllzopa/ 
(Jm Di, l/ Iter C(lSC) \\'h .. ' H':' Ih l ' "-:: \"'Irl:-tit ll li,' n;lIity o f the BhnpJ ! G:1S I.e-.d" Dis· 

-I . Snr,J;I>lui ht/tl'!ri(ll 5.\"II'/;n ::,· \' f/II:()IJ o/IIU/i,: . (19i;):! sec 6:;0: AIR 11)75 .lie ·160 
.\ 11· .:hoJ ,\1.1>. J.li l1 .-\ ,!m i lli'II.71; 'I · 1.11 ,,', ,\\'11 :\~IL ( I,)SI)' p. 470 

:5 . ( I')SS) I sec 712 AIR Il)S5 SC .\75. 

G ( 11) '0 ) ': .':;l'C ~ h '· ·\11{ t1) S (' ~C ~n"l 

( i" .. 'j ! ~l I' ' .~ t 
\! <1,<'\) ~ .'l ( "( ' .! ;:~ 

I) (j /) I I) ) 1 St·(' (,I:; S, .. ,ll ~. , .\! , .-.,1)", /1 ('11.1 \1'11;,' ,1,r, ' I,·ft,lIUI' . \"11. \' SI.II!' ,J/ IN., (199 4) 
.5 sec 509. 



6J Exceplio fls to the Rule of Natltm[ Jus/ice 227 

351er (Processing of Claims) Act , 1985 was involved. The Supreme Court 
held : "For legislat ion by Parliament no principle of natura l justice is at
trac ted. provided such leg is lation is w ithin the competence of the 
legislatu rt::." The same principle applies in case of subordi nate legislatio n. 
Hence fo r fi xing t :.lX, fec and charges, principles of natural justice are not 
attracted . However, in case of modification representation made must be 
considered. iO Similarly. where seniority ruks wac relaxed with retrospecti ve 
effect for reserved category candidates, the cou rt held that no hearing was 
necessa ry to tho;;€: who were adversely affec ted as it was a rule-making 
fu nction. 11 To Slim up. in c·,~;~ ,If I t.''gi 5 1 :lt i\' ~ ~ c t of legislature, no question 
of application of ru le of natural justice ari ses. however, in case of subordinate 
legislation, legisla ture may provide fo r obs~rvance of the principles of natural 
justice and ill that ca5e its violati on would vitiate admini strat ive legislat ive 
act ion. This Lega l aspec t was exemplified by Ihl! Apex Court in Slate of 
PWljab v. Tehal Sillgh!"! . In thi s case the Pu nj ab Panchayati Raj Act did not 
provide for any opportunity o f notice and he:\ring [0 the residents before 
any area falling under a plrt ic ular Gram S:1bha is excluded and included in 
another Gram Sabha . The Coun held that rcsi Jl!nts of that area which has 
bee n excluded and included in a different Gram 5abhl cannot make a com· 
plaint regarding denial of the rules of natur~d justice. Thus \vhere the 
legislature in its wisdom has no t chosen t(l pro \'idt: for any opportunity fo r 
observance of prinCiples of natural justi ce. it s observall c ~ cannot be insisted 
upon. It need not be ove remph3s i s~d thai this trend increases the possibilit ies 
of l egi s l :lIi v~ ;ubitrarincss. Therefore, there seems to be no rcaso n to exempt 
legislative actions from natural jll 5 ti~c in arl!a5 \\ here law is bJscd on ad · 
judicativc [;:1(;15. 

T he principles of natural j ustice. have been givc: n a constiwtionJ I status 
in the USA by the 5th Jnd 14th Amendmellls, These amendments provide 
(hat nO person shall be depri ved o f "' lift:, liberty or property without the due 
prl1cess o f law", Th is constituti onal · gllJ rantee h3s been consistently inter· 
preted as mcanln~ generall y that the rights of <I c iti zen shall not be in te rfered 
with unless he h:l5 been given a hearing in an objec ti ve manner. The recent 
approadl of cOllns is that hl!aring under the "due process" clause must be 
!!i\'en whenc\\:r 3 d~..:i s ion is b~l sed on " adjudicmive facts", i.e .. fJcts which 
r~r1; l in to thl! partics. their business and a~t i \' i tie s. Hearing may be avo ided 
llnty where emagen..:y actio n is necess:lry . 

10 \ '; ,{IUWI'<l11U1II1 "(HI Tnlll \' . fiW11 li(l l:<ldllr 7 ;',lk,. ,. ( 1997) -1 sec 5:C . 
II , M . \'t;'Il /.:(I!,' }lq,rlll \ , Gm·r. 0'/ .. \ I' . . l l ?()o) 5 sec 167 , 

I ~ . (~001):2 sec 7. S<", :lISo J...{I.UII; N " ,j<lll L{ SOIL'; \' . Swu of IlnrY{/Iw. (2001) 10 sec 
:no. Court hl'ltl lh:\! ill C' l ~ C' or i )SlLin~ a nOli \i C':lIion to ::l.JlH.' lit! Ih..- schcduk h) 111..- Art. 
principks of IIJtural j u~ ti("1.' .1(1.' not attr:J.':tl.'d . 



: \ dll:iniHI'(l{il"(' Adjlldlf"nrioll: HI/ In (1/ Nflfllmt j mllc£' I Ch"l' . 

til EIl~1.!I1J the h i~ t u ry o f the :lppli l'~J\inn o f the principles o f J):ltural 
j U:-.tll'C up fO thl.: lllid - 1IJ60s f~ vt,;;d " I\\n OppLlSlIC \'ic\\poi ms, l\ccord in g to 
\..lilt: ]I(I, l1t cl f \ II..'W, III thL: ab;:,cll(c of <In)' st:H lItory requirement uf hearing, 
:t hC!lI :lg \~I1t hI.: 1I11pJkd by l'utlrts \~ h': Ili.:\'cr :l!Iy dcci~il)lI aff.:c ts the ri ghts 
01 ~Uhj('Lb , 'J his :I:-}k'c t i s ch::II'Jy refkl.'leJ in Coo/It'I' \', \l'wuhl\ 'o rrh Hoard 
{/ \\ lr!\!; , llll hi~ \:1"(' the \kIl0ro tl \ r.1 ;!:l:I~(, I1ll'llt : '. CI. IS55 pro\'id:::J tl );lt 
it ! \I..T~UIl \\11 0 ink'lh.lcd 10 build a 1 )l) 1I ~ 1; should gi vt,; ~evcn lb ys' no tice to 
Ih..; j)i~ l ril' t Ih):l rd, fa iling whi ch the Bo;mj could demol ish th8 hOllse. CODper 
built the IhJU~~ \\ It lh)u t g iving l he rcqlJlred not ic\.! and con::.cquently his hUlJ se 
\\ :1" d~J1h)ll~h('J \\ i:lh)u t giving him a hearing, The COllrt held that C(J()p~r 
\.'milJ m:tinlain ;111 :H.: l iu ll fo r lr\"~::.p~t s:-. hccaU5~ 110 \'alid dcci ;-;;ion could be 
1\.',I~';h:·d III hrc,t..:h 01 th~ prin<.:iplcs o f n:l1ur:d just ice . Th is principle of np
\ ' ::-i ng t ilt 1111~s o f l1;l1ur.d Ju:, ti cc hy illlpli c ;1ll0tl ha s b~cll followed in 
.1 Ill ultitud e ,11..·,i;:,\.!$ J..;.dlng wilh {() ilitcrfcfCIlCC. with properlY right s, "] 
ri!\ dCpn\;Hh11l (1t I1lcmb~ l .::,hip of pro lc!--.:-.i ol1 ai or miler n,) I1 -~ UHutol y 

h\)Jle<.;, l :l (iii) dl"llli s~ :ll from offic~ , :6 ~iI') impo::. i thl tl of ~e ll :."t1tic s , 17 and 
l \) th:pri\ ;Uluil uf :hj\" ~llltagc s , :s The other \'lc\\"[Joi lll WJ S b:1 scd 011 a re stric· 
t:\ \.! auilUci:.: tl..'\\ ,\I\.1:-. cl.:rl iorari :lnd prohlbiti< ':l \'.h; ... :l \\~1~ gen'..::r ' i :, ' \iS~ .j 1') 

... '1,)111 1'..:1 the: oh:-i t.:r\ancc o f plin .... ·iplcs o f n: l tur:t! j us tice in Si tu;1i !" IlS \\il l! rc: 
there \\'a:, no c\ press st;\Illtury requ iremen t for heMing. Thl: ho ld ers o f thi s 
\'je\\' :ld\"t)('att'd 'rr~cd0 1ll pf ;lCI !(l n' fl'r th ~ :ldl1li;HSl ra tioll. Th(,fC forc , i n 
F,-wdlilJ \'. ,\/ 'liiSit'/ of FOIl'll wId Coul!try 11/!llllli!lljl9 when the I Iouse p I 

I ,!'r~l ~ h:]d to ( (Insider \\ lletll('"r tile mini slcr \\":15 suhject 10 the ruk s of niltl!r ~!I 

j ll'-'lic(" in dc:-. i;n:!.ting. the sitc (If :1 new to\\·n:-. hip il dt:cidcd th:lt the mini ster 
\\:I 'i ;~~'ring c.\e\.'u ti\,ely Jnd not judici;:t!ly, ht:IKC not subject to the ru les of 
n:!ll: r:d juqi ... ,t.:. Follow ing the. s;,l11e lillI..' uf rl':l soning th~ Prl\" Y Council held 
in No(/wd(l f\ /i \'. j(/ .\f ll"(/{III.' ":.' ) th:1I in Ihl.! .. !b:-,cllce o f :t il )' cxpress SI:l1u tOIY 
I('\jlllr(:m~nt for ht.:Ming, thL' rul es uf n~tur:11 ju!\ ti ce arc not :ltlraclcd cven 
\\ L..:;t ;he I '\\cr to CI IlCc1 ;1 li ccllcc is coupk d with the r:l ct thaI '!"L',1 soluble 
grt)unJs' l11u:-.l ex ist f<,,'r the c:\c rci se o f powcr. 

Fortul1,lle ly, in 1963, Cooper's formulat ion \\"~I S reassertcd in Ridge v. 
li"lthl"ill ~ l. The :lppcl1an l in this C:ISe. was thl.! Chid' COllSI:lbk of l3ri ghton, 
Eng bnd \\"ho ILld h,:clI di sm iss.:d from ~('rv i cL. by the :m;i\ Watch Committee 
111 eXl'rl..·bc o f ih P,l\\ crs. under thc ~lunic iral Corpor,u ion :\1..'1. I S~2, on the 

n. ( 186:1) I ·; en ( :-JS ) ! go. 
1-1 I:"il/~I(,I I v, ,\filliHa f1 /1 1'('111 h. ( 193:5) 1 I-\B 2·! (). 

IS . (i,·/1..,(:/ '\//', /: (, ,1/ COI/'II ' 1f \'. 5/"UI-.II1(';II, 19-13 :\C 617 . 
16 I/lJg:; v, S("(JU, 19,)7 KII 759. 
17 R \ ,\', fr:1i ,' r V Od(,·.\·. (19:!. 7) ! "I~ ,\9 1. 
1'i. I: \" n.I:, (':/ (I'):;l}\ ~ 1-\!1 (,:' 1 

jl), 1') 1';; AC S7 
::n. t t)j I At..: uf). 
21. 11) ('\ A(' ·11) 
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ground of negligence in the di scharge of duties . The Act did not require any 
hearing before di smi ssal. A declaratory judgment was sought on the ground 
of violation of the rules of natura l justice. The declara tion was refused both 
by the court o f first instance and the Court of Appeal on the st rength of 
Naklwda Ali's ho lding. However, by a major ity o f four to one, the House 
of Lords decided that there is no point in labelli ng functions as quasi-judicial 
and administrative because even the administrative or executive functions 
are subject to the rules of natural justice. Ridge case brought new liberal ity 
in approach to the question o f the appl ication o f the rules o f natural j ustice 
and judicial review. Formerly the presumption had been that there was no 
obl igation to give a hearing unl ess the statute express ly provided for it; now 
the presumption is that there is always such an obligation unless the statute 
clearly excludes it , notwi thstanding the vesting of a power in subjccti\'.: 
tcrm s.2 :! Nevertheless, it does not mean that the rules of natural justice shall 
be applied in every administrative action to the same extent. In Situations 
where policy considerations are paramount the requirement of natural justice 
would be minimal and at times they would probably vanish altogether. 

(7) Where no right of the person is infringed 
\Vhere no right has been conferred on a person by any statute nor any 

such ri'ght arises from common law the princ iples of natural justice arc not 
applicable. This can be illust rated by the decision o f the Supreme Court in 
1.R. Vailra v. Indian Export House (P) Ltd.". The Delhi Rent Con trol Act 
makes prov isions for the creation of limited tenancies. Seclions 2 1 and 37 
of the Act provide for the termination of limited tenancies, /The combined 
effect of these secti ons is that after the expiry of the term a limited tenancy 
can be terminated and warrant of possession can be issued by the authority 
to the landlord without any notice of hearing to the tcnant. Upholding the 
validity of warrant o f possession without complying w ith the pri nciples of 
natural justice, the Supreme Court held that after the expiry of the period 
of any limited tenancy, a person has no right to stay in possession and hence 
no right of his is prejudicially affected which may warrant the applicat ion 
of the principles o f natural justice. I n the sam~ manner the Court in Alldhra 
Steel Corpora tion v. Andhra Pradesh Sttlte Electricity IJoard!J. held that a 
concession can be withdrawn at any time without affording any opportunity 
of hearing to affected persons e .'(cept when the law requires otherwise or th e 
authority is bound by promissor)' estoppel. [n this case the E lectricity Board 
had withdra wn the concession in electrici ty rate withou t any notice and hear
ing to the appell ant. Therefor~, where an order of extension was cancelled 
before it became operationaJ25 or the order of stepping up salary was wi th · 

2l, Netlheim: Til t' Privy Coullcil. Nlltuml Ju~fic't' alld Cariorari, ( 1967) 2 Fed L R!!v 2 15 . 

2J. (19S5) 1 sec 7 12: A IR 19S5 SC 475. 
2". (1991) 3 see 263 . 
25 , Slnte Bnllk of I"din II , Girish Bihnr;, (1997) 4 sec 362. 
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dr.:l\\'n I 'dor~ the pcr:-.oJl \\':l ~ aCllLllly p:1id:(' o r Ihe SC IVI CC~: of The prohJ ti ollcr 
tl'rmill;tll.'d without ch arge:";' the pnllc l;)k, (I f n;lt ur~1I jll !-. !icc arc no t :J llr.:ld cd. 

lS) Exdu sioJl ill case of Sl:lttltu ry E:\c(' pti (JlI or i\' cr cssity 

DlsqlJalificatio n on the ~ r\Hllld (If hias : l g~lins t a person \\ III IhH he ap

plic:1bk jf he is th e only rl'I's;f"ln [(11I111('ICI11 nr au thori7.ed 10 dCl:i dc th at maile r 
nr t:Jk~ tlt:1 1 acti nll. If Ihi s cXI,:CptiPIl i, IJll t ; d l n\\'~d !herc would hI.! no other 
m~:1I1 S for deciding th ;lt matter and thL' who le :ldm ini strat ion \\ou ld Cl1mc to 

;1 g l inding h:1lt. But the ncrc!-.!-.Il), mll~t he ge nuine and rcal. Theref0rc, the 
doc tr IIlC of necessity can not be invoked where the members o f the Textbook 
Sc k ctio n Commiltcc were thcmseh'cs the auth ors o f booh.:-. because the con
~,tit llt io n of the ~e lec t io n commll tcc c(lu ld have been Ch:Hlgcd very easi ly by 
th e go\·erl1mcn l. ::s 

CIUlrtlll I.al SO/III v. Ullioll III IlId;n~') ( Rhnp o/ Gas UiJ{/srer rnJc) is a 
L'la ." "ical I!x;:illlpk of thc arpliC'.1 ti0n of thi s exceplion, In thi s C;l~e the COI1 -

'oIJt ll tiona l \,,1 Iid ity o f th e I3hnr:11 G~s Ois:'1."Ic r (Processing ()j" Cla im s) I\C I. 

I'.JS5. \\hlC h had ,HlthoriLCd the Central G()\Crn me nl to [epreSl!nl all the 
vict im s in m,:mcrs of <:n mpc ll !-.:lliol1 awa rd, had been chnll cngcd on the 
t:round th:H because. Ihc Centr::!1 ( ;overn mcnl owned 22 pe r cent s.hare in the 
Union C.1lbidc Cf.)mp.1 ny and ::1:-. !-ouch it \\",15 a joint IOrtfcasor :lnd thus thelc 
W.15 a con flic t betwee n thc int t.: rcs ts of the go\·crnmc nl and the vic tims. NI! 
g;'iivaling the co ntention thc C(Hlit observcd th~H cven i f the argumen t was 
correct the doc trine of necessity \\ ould he applicable 10 the situJti oll becau se 
if the gove r.nm cnt did no t represent the whole c la ... s of gJS vic tims no other 

!-,\)\,crcign body could so rcprc~e.1H and thus the prim:iples of na t ll r~" just icc 
\~ cre not attracted. 

In the S3f11e I1l:lnner in Suu. COIIJllliuiUII of Judicial AccoulJ tability v, 

Union of lur/in 10 , the Supreme. Court di d not al low the contention of 111<1 1<1 
nell.:. ;!gains t the Spe..:lkc r PI' the l.ok S~ hh : 1 un thc ground of his a ffi liafion 

10 the Congress Part y bec.1t1se undcr the Judges E nquiry I\ c /, 1968 only Ihe 
Spc.:lker has ,tile statu tory ;wthori ty to tJ k~ JII actions (sce Doctrine of necessity), 

j{ W:lS 0 11 the b::ls is of Ih is principle Jl one tha i Judges of the Court of 
l\ pp~J I wcre he ld compe lcnt to decide the qucstion \vhcthcr the.y were subject 
to payment o f lax because they \Vcre bound to ac l ex lIeccssitate.)1 

:'(), Ca!r"l I I!tI .\f lllJiripai Corp/I. v. S,jJ , MII~l'fjt"t' , lJi)97) It sec ,H" , 

J.7. lIigh COllrl oj F,llw/ \'. M .M.I'. S;,,/:i1. ( 1!J9/) 10 sec 409, 
13 1. ,\fO/h' I'o/lro! <\: Co. v, Slul.! 11 O,i.HIl, (11)8·\).\ sec 10.) , 
29. ( 1990) 1 sec (>I) . 

JO. (1991).\ sec 699. 
3 1. ):ul.:;ef v. :\r:o flh'Y'C<'l lt'ro l for S()r~·nrdli'l!m l. ( 1937) 53 TI .R -16·" 
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(9) Exclusion in case of contractual arrangement 

In State of Glijarat v. M.P. Shah Charitable Trllst", lhe Supreme Courl 
he ld the principles of natural justice arc no t attrac ted in case of termination 
of an arrangement in any contrac lutl l field. Termination of an arrange· 
mentlagreemcnt is neither a quas i-judical nor an administrative. act so th at 
Ihe duly 10 aCI judicia lly is no l anracled . 

(10) Exclusion in case of government po1iey d ecision 

In BALCO Employees' Ullioll v. Vllioll of IlIdia", Ihe Apex Coun was 
of the view that in t]king ['If" policy deci ';;;i()n in ecoll('l lll ic matters at length, 
the princ iples of natura l justice have no role to pl ay. 1n this cnsc employees 
had challenged the government' s po licy decision regarding disinvestment in 
Pu blic Sector Undertakings. The Court held th~t even though workers may 
have inte rest in the dec ision, bu t unless the policy dec ision 10 disinves t is 
capric io us, arbitrary, illegal or uninfo rmed . and is not cOnlrary to law, th e 
d ec is io n cannot be challenged on the grou nds of vio lation of the princ iples 
of natura l justice. Therefore. if in exerc ise of execllti\'c powers the govern 
ment takes any pol icy decision. prjnc iple~ of natural justice can be excluded 
because it wi ll be impossible and im prac ticable to give formal hearing to al! 
those who may be affec ted whenever a po licy decision IS taken and at tim es 
it wi ll be against public interes t to do so. 

(11) • Useless fornmlity' theo,'y 

'Useless formality' theory is yet ano ther exception to the application o f 
the principles of naturn! justice. \Vhere o n the nd mittcd o r undis.pu tcd fac ts 
o nl y one concl usion is possible and under the law anI)' one penalty is pe r
m issible , the COllr l may not insis t o n the observance of the princ iples o f 
natural jus.lice because it \vould be futile to order its observance.:u Therefore, 
\"'here the result would not be different. and it is demo nstrable beyond do ubt. 
orde r o f compliance with the princ iples o f natu'ra l juslice wi ll not he just i
fied .35 The Supreme Cou rt appli ed thi s theory in Dlwrlllnratlllllnknra Rai 
13alzadur Areal R~l1/a.sll·mIlY !vlllda linr Ecluealiollnl Ill stitlltion v. Education 
Appellate Tribull nP6. In this case a lec tu rer who had been granted leave for 
doing ?vf.. Ph il . in violati on of leave conditi on, had joined Ph.D. Cou rse. She 
was given notice nnd after considerin g her reply, wherein she h:ld admittcd 
jo ining Ph .D. Course, her service were te rminatcd. She challenged the te r· 
minati o ll o rder before th e Edu cat io n Tribuna l on th e g round tha t th.:: 

>'. ( 1 99~) 3 see 55, 
:n. (2002) 2 sec 333. 
3-' . 5.1 .. Kapoor v . i llSlI!o/r.-w . ( 19Sm 4 sec 37 9. 395. 
35 . H. v. Eaiting Mogislrr.le.' ·s Cut.N. ('X p. " -o lll.arafJ . (19%) S Admn LK. 351. 35:0; (LOI J 

Str:lUg.hlon) . 

36. (1999) 7 see ~:l2 . 
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pro\'i:-.iolls of the J..::lrJl<ltaka Priv<1l(; Educatinn:d In sti tutions (Disc ip li ne :ll1d 
Con trol) .'\ CI, 1975 \\hi cl1 unde r Scc ti ons () S had pro\·ic.kd for a St:ltU\(l IY 

enquiry hefore lermin:lli ll ll o f f;cn' jcc of an) h."H:her were n(Jt complied with. 
The T ribllo:t! and ~ub:-.t:qucntly Ih~ High CpUII HI :!Pr e;\I held tc. nnil1 <.1llo fl 
in\':!hd fl'r 1.li lurc \() L'om ply \\ Ith Ihe s tatu lory ICClui rclllLn l (If the AL' L IIo\\"
e\'er, alhl\\ 109 the :lppcal, Ih e. Supreme COllr l held that OIJ IJOflll illty tn shO\\ 
(<l use waS nrl( 1);':'I,:c s:-':l ry where fae ls arc und it.J'ulcd and the affec ted person 
~{)1I 1 J !lll! put fort h illly va lid defe nce e\'cn wht.:l1 oPPOrl l1 nilY wns gi ven by 
the Cour!. The Coun obse rved tluI gi\'ing opportunity of hea rin g is .1 c hec k 
and ba lance concept th:lt no one ' s righ ts be Ia. \.: c.n away w ithou t hearing 
where the stJ.IUIC so rcqu ;n,.:s , but thi s is not necessary when one admits 
OIlC'S viubt ions. Thus in (,."1!1CS where g rant of opportuni ty in terms of the 
plin (" iplc., (If n;"\tur~tl jllstiLc dC)~<; no t improve the situa tion , "useless form ~tl i 

ty" theory is prcssed into scrvice.J1 

(lowc\'er 'use le<.;s fo rm :l lity' tht:ory h:l.S ~!ill npl been ablc to f irllll y 
c!liablbh it~elr ill ndmini strntl Yc law because there exists a strong opini on 
\ ~ hidl sug g~ ::. (S I h~! t this th eory is w ro ng. <IS a Cou rt Ca!lIlOI prej udge any 
IS:-. t!l:.:s 

(E) EFFECT or 1Jln:ACl I OF Til E RL I.ES OF :\;\T[;I<AI. J uSTI CE: 
.I CT IO;-': VOID O R \ ·JOIl .III I.E 

CU:JJ t 5 ilrc 1l1l,1Il1lnOIlS th at a dc~i sinn rcnrlercd in \" iobri on o f Ihe ru le 
ag.tinst bias is merely \'11 idablc and not yoiL! . The aggrie\'ed parr y m ay thus 
wa i\" .::. his ri gh t to :\ \" oid th e dec is io n: a:i where ti !ll~ly 0hjec tion is not nl<lcte 
C\'e n though the re is full kno\\"1cc~c of the bi:1s ~tnd the right to object to 
il. :'>9 

I [tl\\c\ cr. there is fundament.:l1 d isagrcement ::lnlongst courts and j ur ists 
as (0 the effect of a breach of the rule of f;jir heari ng on any d t.:cision. 
Professor IL\V.R. \Vade is u f Ihe \' iew that breaches of the rules o f natur.ll 
justice must have thc effec t o f producing void dccisions.';o nut DJvL Gordon 
arguL's that pro<:t:Jural breaches can ne \'er n;nc!er a decision void as juris
dictionll l error. ,\t firs t Prokssor de Sm ilh appcJrt:d to have :lgreed \vith 
him , bu t bter on he ch:mged hi s s tance .. '!! Courts' dec isions arc nl so ava il able 
o n both sides . ..l ! A full -sca le. exam inatio n of the problem came in Ridge v, 

37. Callara BOll:': v. D,'u(:dr /).H, (!OOJ) -l sec 557. 
3S. Sec Indial! DrIlgs {/li d Ph.}f'lUlcoaicnls Ud \'. PUlljab J)lIIg Mmllljnllurns Anoria/iorl, 

( 1999) 6 sec 2.\7 . 
39. }.f,' rropolilfll! Pmpo l it's Co. (F.G.C.j [J,:'. \ I .r./;,'UI':, (1961\) 3 AI! EK 3().k 

·: 0. W:ltlc: AO"'~i' lsrp:\ TI~' I, L \w, (1967), p. I SS, iJlllm_jui Admilli,'lrnri\',' ,\ rritnl.· Foid or 
Vnjdau/t". ( 1967) 83 I.QR ,\9<). S(r' :lIst) AkchurSI: Void or Vo jdnbf;:?- Nnfllrn! )JHrir ';: 

alld UIII1{l{Um l Mel:l!ing'. ( 1963)) 1 /\t oJ L Rev 2 . 

·11, Dc !-irnilh: l u!~:CI,'1. ]{!.\"j"W OF "l)~IlSISTRAT1V E A nlC):O-: . ( 1959), p. 29·1. f ie ch:lngl'd hi s 
st::l!I~1.! ill 1 %g Edit ion, p. 222. 

·\2. Sec H. \. Nortll ex p . OIJ.t.'y, (1927) 1 KB .i9t; Whlit' v. Ku .:.yeh, 195 1 AC 585. 
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D(l!th,-jl!.~) The House of Lords was divided. Lord Reid and Lord Hodson 
considered the dec ision of the \Vatch Co mmittee which terminated the ser
vices of the c(ln~ t:lh l c as void hccau')(': the rule ('I f fa ir hc;) rin g had been 
\'iol;Hed :11 l3 uI l.o rd Evcr~hed and LOl LI Devli n considered It merely vuid 
ablc.J 5 Later 3 decision confirms thi s unccrtai nty .. .;6 The Privy Council in 
DUrilyappah \ . Femmu{o·n was o f th e vicw that deni al of natural justice 
makes a de..:-i si0!l \'oi clabl c and not void. It is rather unfortulH'\lC thzH the law 
011 this poim of practical significance is in a Slate of utter con fusion. 

In Ind ia the Supreme Court in NOII'(IbklwH v. Stare of G fljnrar 8 cate
gorically held Ihm an order wh ich infringes a fundamenta l freedom passed 
in violat ion of the audi a/leram partoll ru le is a nulli ty . .!9 The appel lant in 
thi s case h<1d been prosecuted and conv icted for disobeying an cxtern mc nt 
o rder which \\<15 later held invali d for w ,:lnl of hearing. The Apex Cou rt 
emphasised th:H :m extcrnl1l$.': l1t order passed in violation of t h (~ rules of n ;ltll ~ 

ra l ju ::. tice is (I f no effect <lnd its violat ion is no offen ce bcc<1tlse such a 
dctermimlt ion is .1 jurisdic ti ona l error going to the very roots of a determi ~ 

nation . 

However. the dcc isirlll o f the Supreme CO llrt in Mane/.:.a Gandhi v. Ulliv ll 
ol lll(li(l~o c.:rc3!ed doubts about the efficacy of thi s proposit ion. In this C3:.C 

the passport authority had impounded the passport of the [Ippcl lant withnut 
givin g any notice tl nd hearing. The cou rt hmvevcr concluded that the im
pounding of the passporr attracts rul es of natura l justice and their violation 
is a fata l Oaw wh ich could make rhe order void . Dut, takin g no tc of the 
assurance of [he govern ment Ih:u the appe ll ant would be pruvided with 3 
post~dcci s i ona l hearin g, declined {Q interfere with the impoundment order. 
The cffel: l of this dec ision is th at an order passed in violation of the rules 
of natural just ice is not void or II OIl est and hence can be va lidated by a 
post- decisional hCiJ r ing. The sa me was the conclusion of the Supreme Cou rt 
in Swadeshi ('O({OIl A1ills v. Ullio ll of Il/ din SJ. In thi s case the Government 
of India in excrc ise of its powers under Section J8-AA(l)(o) of th e Indust ries 
Development and r~cgu l atio ll Act passed the order for the laking over o f the 
rnanagt:mcnt of the comp.m y by the Nati onal Textile Corporation. This order 

·n. 19M AC -W. 
-1-1 . Id .. p. 80. 
:15 . Id. . p. 86 . Lord f..l orri s c:"I n b(! counted (1 :1 both s idr:s 
46. Len ry v. NnliOfwl Unioll (If Vdficft, Bllild l'rs , ( JIJ70) 2 ,\11 ER 713. There is a di c ta 

that ;"\ decision in viol:H i()n of n.:ttural just ice i .~ vo id . H. . \' . A ~· lon UlJivt:rs ily S!' lznl t' : ex 
p . Rolf!'y. ( [969) 2 W I..R [4] 8. Decision in \·io!:ltion o f 1l:1lur:11 jus tice was he ld void able . 

,17. 1% 7 AC 337. 

'IS. (1 97·1) 2. sec 121 : AIR 197·1 SC 1-1 7 1. 
49. fd., p. 131. 
50. (1978) t see H S, Alit t97S SC 597. 
51. ( t98t) t see 66·" Atl( 19S t SC 8t8. 
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had been passed witho ut compliance wi th the principles of natural just ice. 
The court speaking through Sarkari a and Des2.i , 11., though held that a quasi
judic ial or admini st rati ve decis ion rendered in violation of the audi a/teram 
partem rule , whenever it can be read as an implied requirement of the law, 
is null and void, yet it re frain ed from s triking down the impu gned order on 
th e assurance of the Solici to r-Genera l that a post-dec isional hearing v . .'Quld 
be g iven. The operational princ iple laid do\\' n by the court is that an order 
passed in vio lat ion of the rules of nalura l justice is not such a nulli ty, 1101/ 

est and st illborn wh ich cannot be revived by a post-dec isional hearing. It is 
certainl y contrary to the holding o f the cou n in Nnll·nbkhtlJl. 

Once agai n the Supre me Court in Tea Trading Corporatioll v. Pns/wk 
Ten Co.~:!. was called upon to prono unce o n th e effec t of breach of the ru les 
of natll r,,) justice . In thi s case in pursuance of two orders passed by th e 
Central Government under clause (a) o f sub-section ( I ) of Section 16-E of 
th e T ea Act, 1953. the Tea Tradi ng Corporation o f India took over the man 
agement of the two estates owned by the Pashok Tea Comp:lI1y . The orders 
\\cre ch ~llI e ll ged before the C<llcu lla High Court in two \\"ril pe titi o ns \vh ic h 
were allowed. Appeal to the Div is io n Be nch also fai led . l-i en<.:e the appeal 
before the Supre me Courl. It may be no ted th at cl ause (a) of sub-sec ti on ( I ) 
o f Secti on 16-E of the Tea Ac t, 1953 is basica ll y the same as Sec tio n IS-AA 
of the Indust ri es Development a nd Regub ti o n Act which had been found to 
contain rules of n.:ttural jus ti ce by necessary implica tion in SI\'adeshi Calion 
Mills' Ct1~e-(sup r a). The orders in the. ins tant case had been p;lssed without 
g iving any hearing. On the stre ngth o f the observat io n of the Supreme Court 
it W <l S contended by the government th aI even if it be held that the impugned 
orders could be passed on ly after the compan y had been given a fair o ppor
tunity to be heard, the att ribu tes of a nu lli ty attaching to the Iwo orders make 
the m o nl y void able and no t 11011 est and that their "voidability" wo ul d al so 
vanish if the opportunity is given ex post facto. Th is content io n was serious ly 
c hallenged on [he ground tha t if a prc-decision31 hearing is required (0 he 
given either express ly or by necessary imp licat io n as part of the rule of 
natura l justice. failure to g ive it would make the o rde r 11011 est or s tillborn 
\vh ich cannOL be revived by any pos t-decisional he;l. ri ng.5J It is only whe re 
pre-d ec is ional hearing cannot be rC3d in to the st;l tutc bCI..-,luse of the necessity 

52 ( t?St)' see t t) 
5:;. n hJ.gw:lIi. J. while: writ ing a forewo rd to Ju slic~ }o\ .(\; . GOYll"S :\D"Il~JnRATI\ [ LAW (i n 

H indi) ( 198 1) also mentioned th:lt " it is e le;"lr Ilw lIul if priol hc :uin g is required 10 
be g iven as a p:l.fI o f Ihe rul e o f nlturat j ustice. fail ure to give it wou ld i ndubi tJbl ~ 
inYll idJte the e:(crcise o f Ih c powcr an d ;1 can nOI ~ s:t vecl hy pO~I·dccisionl l he:ui ng 
It is only where the necess ity for prior helring C.:ln no ! be reJd in lO th e s taW te bo:CJ USC 
10 do so wou ld be 10 defeal the objec t J nJ pu rpose of Ihe extleise of the power , Ih:lt 
pos t-deci sioll31 he:'lri ng is required 10 t"'C given :lOd if th:'ll is nOI done, the exerc ise of 
the power would be vit i:'l led" . 
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of all emerge nt action, that the po~t- dcc i siona l heanng is required to be given. 
Thus, in \'iew o f the doubt:' ex pressed on the majority \'iew in S\mt/c.\hi 
l Otion :\fills (~u pril ) , K o~hn l. J. thought that th is import:Hl t question l't' bw 
1l1:IY be prope rl y determined by il large r Bench. 

Il owcvcr, a dec ision of the Supr::mc Court in AR. 1I.11111/ay v. N.S. 
,v11.mks .... favoured the pmposnion tha t <l ny :lc lion in vio l ~tl i on of till: pl·i!!. 
l'ip!rs of n~tur<ll justice is :l nullity. O[1~ or the questi ons for the c01l 3Idl.·r:lI ion 
of the Supreme Court W{lS 'whether th e Supreme Court's directio n da ted 
h .:: brutlry 16, 1984 given S il O 11/0 (1/ direc tin g the withdrawnl of a crimina l 
C;1SC aga ins t J\.R. A ntulay, a former C hief M inister of the State of Maha
r'l shl ra. irom a spec ia l judge and its transfer thereof to the High Cour t \\ nhout 
:! Il ordi ng ~n opportunit y 10 him was \'oid and he nce liable to b~ s(:t ~sidt:?' , 

J\J1swaing th e ques tion in the affirmative the cou rt held that an ac tion in 
vjo l:lti on o f natura l justice is a nullity and the tria l "coram non judice" . 

Fo llow in g th e S:l llle line of reasonin g the Supreme Court ill R.B. SI/l ee 

ROlli DlIrsa Pro.'il1d v. Sc1llemCIII C()11lIlli,tsi(lI/er~5 held that the dc'.:i sion of 
the Settlement Commi ss ion of denyin g the composite .!sscssmenl withOllt 
hr;tr ing render!' the acti on as compl etely void and of no value. 

Nc\"!.;n h~ l c!'s. it may be poi nted out that wh ene"er an order is ::0 11 1 H.': k 
down as inva lid, being violative o f pr inc ipl es of natur~ 1 justice, there is 110 

final dec ision of the case and, therefore. proceedings are left open . All that 
in d(\ne is th3t the order assailed by virt ue of its inhe ren t delcc t is v<l c.:Hcd 
bUI the proceed ings are not tcrrn innted.% The adm ini strat ive authority m;]), 
Sl:lrt the proceeding.;; de Il OVO. 

Those who sugges t th ~1t a decision in breach of the alldi alreralH pnrlem 
rule is merely void:lble simply try to el11p hil ~ i se the nuclU<l t ing co nte nt s of 
thc rule. and the '1d mini stra ti ve inconveni c nce which would be caused if the 
decision is cons idered :IS void. It may be pointed ou t tha t the courts should 
not worry about :ldmin is trativc inconvenience be.cause the :ldministrati ol1 call 

we 11 look afte r its Own convenie nce. Furthe rmore. in si tuations of deni:!! of 
fair hearing at the pre·decisional stage, a posl· dcc is ional hearing cannot serve 
any purpose because i ll all probabi lity it wi ll be nothi ng more tha n a shallow 
pub lic rebti o ll s exerc ise, If the rul es of n:ltur:l i justice (I re s~crifi ced fo r thc 
S.1 KC of adrnini s tr :lt i \'c cOll venience it wou ld be li ke throwing the baby with 
the b;tthwater. 

5·\. (19::O;S) 2 sec (102 . 

55 . (t9R9 ) t sec <i2R : S,'I' :ll so 1\11\'; S. Nnik \' . ( /IliOi l of " Idifl . 1994 SLIPI' (2) sec (j .lt. 
SU!'ll'I11C COllil held til:! I on.lc r p:lSSl:d ill vi u t:lt ioll of th..:: princi pics o f n:lllLr nl j us l ico.: is 
ullr:l vi res :"Inc! hence suffe rs from jur isdic lion:11 error. 

56. CST v. Sublllls/r .t en .. (200)) J sec 45·1. 
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POINTS FOR DISCUSSION 
, . Principles of natural j ustice are nOI precise rules o f uncha ining contents: the ir scop~: 

will vary accordi ng to the context . Even where the rules o f natural j usti ce are prima 
facie applicable. they may be PJrtl)' or wholly e'"(ciuded by clear sLltutory I:mgu:lgc 
or necessary impl ication. 1berefore. thc whole concept of n3turai j ust ice has acquired 
a kaleidoscopic un predi cta bility. Against Ihis backdrop the suitabilil)' and e ffI cacy 
of the principles of n:J.lura! just ice in providing a m inimum standard AdminimJ tivc 
Procedure Code may ~ di scussed . Is it a good subst itute for a codified Admini s
trati ve Procedu re Code? 

2. The rule against bias has Iwa main aspects: Firs Hy , that an administrator exe rci sin g 
:ldjudie3tory powe rs m ust not have any d irect persona l 01 p roprietary illie re s! in the 
outco me o f the proceed ings . Secondly, there must be a 'real likelihood ' of bias. The 
first rule is ve ry s trici bul the second is uncerta in and vag ue . How should the lest 
of dlsqu:llific;\tion for likelihood of bias be formul ated '? Swdcnts rna)' di scuss Ihe 
followi ng fon nu!ations : 

(I) 'Real likel ihood ' of bias means 'a reasonable suspic ion ' of biJs. 
U,) ' Rea l likelihood' o f bi as m~ans ' ac tu31 bi a..<; ' . 

3. Legal representation and cross-examinat ion is nOI essential to fli r hfaring and nalural 
j ust ice docs not require th3t reasons for decisions shou ld be gi~·en. {Pi'f! v. Greyhound 
Raring Auoriarion (No. 2), (1970) 1 QR 46 and R. v . G(lfI!ing Boa rd oj Gr/!{II 
/Jritllill ex pa rle Bt'nUlim, ( 1970) 2 QU 47 1.} Stude nts lTl.'"I y discus{tllese fOnllulat iofl s 
with spec ial reference to the constitution3! require me n ts of Articles 19 ur!d 2 1. Stu 
dents n13Y also al1empt to identi fy the legal bas is in the abse nce of legislative si lence 
on the grounds of which lega l represen tJ.ti on, cross-exa m inati on and reasoned dcci
s ions m3Y be mad~ :\ m.'"Indatory procedural lequi re me nl for admi nistrative; agencies 
exercising adjud icatory powers . 

4 One o f th o.:: fundlmentJ.1 rrinciplc> of admini~trJ t i vc IJW is that the Vl01:l1 ion (If the 
principles of n3tura l jus ti ce vitiates an admin istrative action whI ch Illa} be "luash.'J 
hya COlirt o f la w. Aga inst the background of thi s formulat ion . s tudents may di s(.·'.1~~ 
whether an admin is trati ve action in violation (I f the pri nciples o f natura l justice,: j ~ 

void or voidable. The discussion must incl ude e labor.lti on 3nd rt:concil iation o f the 
principles of law laid down in Na ...... abkhan Abba.rkJw n v. Srme oj Glljamr. (197.1 ) 
2 see 121 ; I'o-/nfl l!ka Gnndlu" v. Un ion of Indin, (I ?78) I sec 2.1 8 and olhe r rccelll 
dc eisiol\s. 

5: In situJtions where due 10 some eme rgent nature o f the aclion pre-decision:" h<:a ring 
C:l.nnot tk= provided, no m..:mc r i f it is 311raCled in (hat s iwation. ex post faCIO or 
post-dec ision31 hearing m3Y be requ ired. The who le concept o f pos t-deciSional hea r
ing nuy be d isc ussed wi th specia l reference 10 Indi a. 

6 Th¢ word 'exception ' in the cOntc.\: t of natural justice is a mi snomer, Ix.:::tusc 11\ 

ccrtain situa tions the principles of natural j ustice are inappli cable not by way of an 
.exception but because nothing unfai r CJn be in ferred by not app lying th ese principles. 
In this ConlCx ! s tudents m3Y be 3sked to iden ti fy a.re3S in which Ihe applieJtion of 
the ru ks of nJtural j ustice rn.'"Iy be excluded Can the cxclusioMry rul es be cnJ.llc nged 
on til.: ground o f unrl:asOIl Jb1cnl:Ss in :l. court of bw? 
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Jlldicial Review of A dministrative Action: 
Principles 

~~ T he ::'YS ILlIl of j udi ci i.l l review of adrn inistra tivl.! action h35 been jnh t! rit~d 
from Britain . II is on th is fuu ndat ion tha t the India n courtS have built the 
::.lIperslruc tufC: of contro l m echan ism. T he who le law of jud ic ia l review of 
~l drnil1i s lralin: a(,lion has be!!n d(:ve loped by judges on (;a SC- lo-ca sc b;lsis. 
Con",~qu~lIt l ~ . a thicke t o f tech nicality and inconsistency surrounds it. 

HI)\\ ever, prese nt trend of j udic ial decisions to widell the SCOPe of j udi . 
L'l.d no' \ It,:\\ \)1' :trlministralivc actions and tv n,:sl ri c l the immunity frOIll 
j u ... ii\..° j,d 1"(,.' \ ,~\\' to c lass of cases whic h rebt \! to depluyment of troo p.:; and 
cntenng int.:) intern:tti onal treaties , etc .' 

tA) J UIU SDICT IO:\ OF T IrE SU I' IU::\,IE ('OUKr 

(1) Li nder A rt iclr:; 32 a nd 136 

I nd i~l h:ls ~ hi;:: rJ.rchi C: J.1 j ud ic i31 system in \vhich Si.lpr~me Court of I ndi~ 

is the Apex Coun. It is the fina l in terpreter or [.l W a nd the ultimate coun 
of app.:al in :111 ci\' il. cr imin :J1 and consti lU tional matle rs. It is also the f inal 
pr0 tccLor llf pcople ' s fu ndam e nt a l R igh ts. 

Jtldi (" iJI Kc\ i..:w is thus not only an intcgrJ I p:lrl of the Cons ti tution but 
i ~ ~ l bo a b:lsic structure of th e Constitu tio n which cannOI be aboli shcJ ur 
'.vlllrtkd dow n L'veil by.:!o ll amendment of the Con3titution.2 In any demch.:r:lIlc 

SO": !CIY jUdIL' i:l ] I\: .... icw is the sou l of the sys tem because withou t it ucmoL' raC' ), 

<lnd thL' ruh: of Jaw C.:1ttrlO t be 1ll.1int:l.ined.3 T hus eXlfJOrdinary juri sdi':li oll 
o r the CI.1 Un under Artic le 3~ or l36 of thl! Const iltllin!l cannot be takcn 
J\\,ly by kglsl...lli on or princ ipk of e!t:-Ltion or CSIO PPt'! or evc n by ;lm~ndJll g. 
the C O!ls lll llti{l[l.J 

T h;,; Suprcme Coun is in ve5ted with the power of judi~i:11 rcv ie\\ Ul H.lr.:: 1 

Ani .: k 32, Ankle 32( I ) g ll .:lr3n l e~5 thl! right 10 move t h~ Supreme COlin 
fvr the cnf(i rct:il1Cnl o f Fund:tment ::d Rights .. Ind Ani cle 32(1) il1\'c:5t j thl: 
Suprc:mr.:: Court with the power 1O issue direc tions, orJers or writs f .. J I' the 
-:l1f .. )r .. :l.!n:C!l1 l)( thc!se r ight.:. , The ri ght Il) Illov t: lhe ,Supr...:mc Court r"l) !" till' 

Clit".,x,:t:rncnt of any Fqnd::lnlcnla l Ri ghI is itsd f a Fund:1Il1cntal Right and 
tilt.! Coun has no power to ft.! fuse in its discretion (0 granl appropri :uC' J'1! r11c.-cl:-

I, / mJI{III 1<(///10'(/,\ CUIl.l /n/e I IUI I Ct), J.1t/ \', A) II." KrOll/or , (2003) 4 sec 579, 
A't';}(h(lIhlll:/1Z jJira rtlf i 'V , S(ar~ t)/ ;':aala, (1'J 7JJ'~ sec 215: A IR 1973 SC 1-l61 , 

3 Mill,'n'lI Mil/.,' \', LlOI, l 19S0) 3 sec 625. 
4 H{/ilwli!lIl:l rn IJ" ,' /:pwuit' \ ' M aTl ll i 8:11(1rlll ll I/{1ifHl :fI. 11)95 S!Jrp (2) sec 5)1') , 

( 23S I 
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If the , 'iolation of any Fundamental Rig ht is provcd , ~ Therefore. it is not 
only the ri ght and power but the dUly of the Supreme Coun to protect and 
s3fegu:u'd the Fundamcn;al Ri ghts of the pcop1c.6 \Vherc no Fundamental 
Ki ght of a per:-,ol1 is vioi;J tcd, COlln c;tn decline juri sdiction. It is fo r thi s 
rcason in FerierlllioJl of Bar Anocla f iolJ, KO/'ll(lwka v. Ullion of IIIdia7, the 
Coun decl ined relicf in a PLL peti tion ror I h~ cSI:lbli shrncnl o f Hi gh Coun 
b":IlI,:hes a t other pl ~l ces in Karnat:.lka. 

Th e n ;l1 UfC :llld purpose of judic ial revi ew is not the review o f th e 
dec isiun of Ihi! adm ini strati\'c au th orit), bu t o f the Jcc isio ll v l11<.!king prov 

CI!SS , Th ere fore, Supreme, Cou rl can no t JS5: UIll e: ,Ippe!late juri sdi ction and 
rcappn..'cia tc thl:! pr im ary or perceptiv e fa cts found by the fa ct-find ing 
:Illlhorit y ,& 'f hc ri ght of seek ing jud ic i;d rc\' ie w de pend s on the f:lets o f 
.... ach incli vid u:il case , ho \\'cvcr, the re can no t be a I'c.'vkw u f an i\bs ( ra~ t 
propos it ion of Il1 w.9 

Though lhe j u r i ~dicli on of the Supreme Court under A:- tic le 32 is con
fined 10 th~ cn f'of(,:c lllcnt of. h md:lmciltal Ri ghts yet i f there is L\ c1c:l r :!. buse 
of process of the COlirt peti tion is m:t intainaule even if no viobtion of any 
Fur.d:lJncntal Right is in \'oh·~d. Thus when a pe r~on manipui:ltcd t"Jets in 
():-J~r to ~et 3 d{.'c rcc by :l court to dcfe:!t the ends o f justice in such :l 

:-.i[u~tipn petit io ll und!..:,. Ankle 31 is m:!inraill;.tl.Jk, Io \VIII J ~ e),,~ n,: i s ing juris v 

diction the (, Olll t \\ ill not go in to questions of po l i~y o f the 5 t:!.t!! "hich is 
rcquin:d to bc dea lt wit h by the legislature, On this basis the Court decl ined 
jurisdic tion where lil e.! persona l laws of Hindus, Mu slims and Chri stio'l1s we re: 

chall enged as violative of fundamenta l righ ts of women. 11 The Court also 
cannot : -; uc direc ti on which would result in nrnenclment o f government exi st· 
ing po li c y , l ~ Ex istcnce l ) f altern:l1i \c r~mcdy doC's not affl:l.: t the ju risdiction 
of the Writ Court, bu t it wOli ld be n Q00d ground for not enterta ining the 
petiti on. U - -

The judgment o f the Court opl!r;ltes III rem, hcn(' l.! , no new pO,rt ies can ' 
rC':.tgi tate- a co ncluded iss ll e on fresh gruund s. \\'herc the Supreme Court 

5 ,\/,1H/I/l 1/ Sah ib \' . Citit'-Ccnwll r" P,I"did,er r \,. AIR· 19(.2 SC 797. :SU,1. Set' :lI sa Fati liH'" 
Cm /' /I . " '(/IIIgar L'lIio ;/ \' . LlOI . (1981) 1 sec 563. 574· 75. 

6. Thakkcr, C . ...: .. , \ n :'I ::; rs IRAfI\E L ,\w, ( 1992) E.!~ I ..:: rn lJook CClmp:lJlY, 
7. 1,000) 6 sec 7 15. 
S II. IJ. Gamlhi , £'(ii.~l' nlld 1"(I:WI1011 OfJif"{:r·c ll l1l-AH('J~illg A lllllor il.'>' v , C('pi Naill (llId 

SOIL\' , 1992 $upp (2) sec 312, Sri' :Ilso Apf!{/I'd 1-:.\1'01'1 Promot ioll Cmmdt y, AK, 
Chopw, (1909) I sec 579; UOI \'. U . G'- II R .. \ , I\nd,HJ/!. (2000) 6 sec 69K 

') , Sruojllli RIlIII,7 .\I\ '(//lli ~, \ln) v. VO l, (t 99.~) .: sec 506, 
Ill, Jltlillllllllll S;', gh \' . em. ( 1995) 3 sec ·120. 
II , 1I /:1II<', l,I />(I ! 1I" 'lIIt"",' ,.\i/iml Cmmll fll l' '- ',' , UOI , ( 1997) J sec 57 3, 
12, "11 11 ,'11 ),11, M,ld;I (l I ' I ' / Il i l/(ll' flf 51';,'/11'.' (!lid ",: ("/llw/03) v , '" S }',I,im' , (2000) 6 sec 

(,OS , . 

13. SWil" of Hill(lr \'. Jllil, l 'tnJlic.l' (lilt! Choulrat.,' I.td .. (2002) I sec 2 16 . 
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under Article 136 held lh ol speciol dUlY a llowance payable 10 Cenlra l Go v
ernment employees in North -Eastern region will not be adm issibl e to 
emp loyees belongi ng to the region, a subsequent writ by the local employees 
on new ground will not b~ maintainablc.14 In the same manner a final judg
ment/order passed by the Supreme Cou rt afte r even exhausting the remedy 
o f re vie w under Artic le 137 of the Const itution cannot be assai led under 
Article 32 of th e Constitution by an aggrieved perso n, whether he was the . 
party of the case o r no1. 15 Although the right to mo ve the Supreme Court 
for the enforcemcm of Fundamental Right is itself a fund amental right yel 
as regards the issuance of \ ... ·ril s aga ins t judic ial ordas o f the Supreme Court 
it cannot be :lllowed. It has been firml y es tabl ished th ':H the Coun can gr<lnt 
compensati on for establ ished breach of fund amental r ights and abuse of 
power whil e ex.e rcising jurisdicti on under Artic le :n of the Constituti on .1o 

For th is plirpOSL: the Coun can enforce Fundamental Ri ghts even ag<li n::'1 
pri vate bodies o r individu Jls . The Court can exerc ise jurisd ic tio n suo mot u 
or on th e basis o f a PIL in the absence of personal approach by the vic tim .1? 
I!l order (0 enfu rce the concept of accou ntability th t; Coun can al so award 
exemplary damJges fo r oppre~s i \'c. arbilr:!.ry and unco ns titutional aClion of 
governme nt ser\'~Hlt s while exercisi ng jurisdiction under Art icle 32 of the 
Constituti o n. l & The State has a right to change its policy from time to time 
in publi c interest under the changing c irc umstances and. therefore. generally 
the Court wou ld not interfere unless the ch3nge of policy is arbitrary or 
vio btive of Jaw and the Consli tution.19 

Article 136 which is in the nature of a res iduary r~scrve puwer of judic ial 
lcv ic:w in the area of pu blic bVr· lays dow n th at th e Supr~l1lc Coun may. in 
its discre tion, grant spcc i ~1i leave to appeal from any judgment. decree, dl!tcr
lIIinal io n , sentence or ord~r in any cause or matte r passed or made by any 
court or Iribull3 1. Thus Art il.:le 136 does not con fer a ri ght of appea l on :In)' 

party. but it co nfers a discreti onary powe r on tht! Supreme Coun to interfc:re 
in suiwble cases to ad\anc~ the c: au s~ of justice. EVl.' n 111 cases \\herl.' spec ial 
\ea\"c is granted. thc discre ti onary powe r ves ted in thl.' Court ("ollii n ll~s to 
remai n with the COllft even at Ihe stage whe n app(!ai comes for hearing. 
Po wer under Arll..:lc 136 of tht: Constitution , on the ()n~ hand . is an excl!p, 
Ii-anal power (0 be exerc ised ~par ingl y. with caut io n a nd carc: anJ to rCIllt.:J) 
extraordinary si tuat ions of gross fa il ure of justice; on thl! o thtl hand. it 15 

14. Shb · h bp.'ClUI Sadlwtl Kamar Civ.\,alllr v . VO l. ( 19'17, "2 sec 2!5 
15. Rllpn AsllUi.:. II urrn v /\\"Iwk lI"rnl. (20U2) -l sec 3:SS 
16 O.K. /Jn~ lj v. Sta(e" of Hi lJ . ( 1997) I sec 41 6: Tili rdr/r Naill Saini v. State" of Plllrj/l/J. 

( 1997) 1 I sec 623. 

17. iJud/ri.HlitlY/ Gmaam v. Subhm ClwkrlJbu/"t.y. ( 19'.>6) 1 sec 490. 

IS. (.'l1l1l11um ('lW .H · v . VOl . (1 996) (, see 59) (p..:IfO ] pumps' IIlln<: r ). 

19 SUItt' of Prmjab v. Halll Lllbhaya Bassa. ( 1998) 4 see 11 7. 
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an overriding power \\'hen:~ ulld er the Coun 01:1)' generously step in to impart 
justi ce and remedy injuslicc.20 

S ince the enure has power [Q g rant special lcave to appeal against the 
dec isions o f adll1il1 is trati v~ tri buna ls and o thel" agencies , it i s now regarded 
as an importi.lnt mode of judicial r~v j ew of administrative adjudica tory actions. 

Art icle 136 abo rera s to Ir ib:..mais , J" term \vhi l'h necessarily re fers to 
a statulOry body having the pOWL' f to affect the rights of the people and the 
(!tIlY to 3\:1 jUdiciJ, l1 y. J\ 'tribu n31' for the purpost' of Article 136 mu st have 
some trappings of a 1:1\\' court wh i ... :h include: 

(i ) That the proceed ings before it must stan on an JppiicJ lion in th e 
nature uf :1 pl;tint. 

(ii) That it p0S5e~St:S th e. po wers of :t c~\'il cuun in mJ lters (ompd ling 
attend:lnct: o f witnesse s. , d iscovery and inspection, 

(ili) That it allo\\$ cruss-exam ination and lega l representation, 

(iv) That it decides on the basis o f evidence and according to law, 

(~) That its mt:mbers 1are qualified to be judgcs,~ 1 

On the hasi s of these. the Supreme Court found th:H the Conc iliat ion 
Office r ac ting und er the U.P, Indust ria l Disputes Act is not a tribunal as he 
d l)CS no t enjoy the powers of a c i"i l coun .::!~ 1 11 the same manner an arbitra to r 
appo intc-d under the Ind ustri a l Dis put <!s A<.: t . 1947 is not considered to be a 
tribunal . ., s he is appointed by th.:: pJ.rties and is not in vested with inherent 
judicial power of the St.HC.23 But on the: ot her hand. an Ind ustrial Tribunal , 
EIL'(lion Commis~ion . lb ilway R ~lIe s Tr ibunal. Labour Appe ll ate Tr ihunal , 
Income Tax Appell ate Tribun:lI . Cu stod i:l ll -Gcner:l l of Evacuee Property, 
Authority under P:ty mc nI or \\·:l.g.cs Act, Cenrra l Government ac ti ng unde r 
Sc,,:tion 111(3) of the Compani es .-\ ct and und!.!r Seclion 30 of Ihl.! Mines 
,:lnd t..,l ine ra ls (Dl!vdopmr.:tH and Re gul at ion) Act. havr.: bee n held to be ' tribu
nals' with in the meaning of Ani..:-k 136. Adrni'nis lrative Service Tribunals 
c\ H1stitutcd unda th ~ Administr:Hi\';: Tri bll t~:ll s Act, 1985 arc also cove red 
\\ ithin the juri sdictiun of Ih~ Supreme COllrt under Article 136. 

The powL'r t l } grallt spc\.'ia\ kJ.\'~ H> appea l is (1isl'felion:ny ancl, thereforr.:. 
(al1l1l1t be dd'iIlL'J c.xh:Ltls tivdy . Cuurts will exercise thi s power in cx cep
ti \)Il.d c irc ulll s tan ':!.!;l to pn.! \·c nt Ihe misc~H r i a gt! uf jlL s ti cc,~-l T hl.! · term 
'cxcepti op:l! c i rc LJ m :i tal1c~ s' cannot be de fined by any sct forrnul:t. 1 Io \\' c \' cr. 
the court Ill ~ly c;... a c: isc it s power in casl..':i. where there has bee n an il lcg:lIity 
Ilr ilTegubri ty of pr(ll..'eciurc or ... io1:1ti OI1 o f the pri nciples o f n:ltura l j ustice 

~t, .bJ/" ,(, S ,iS ,lr 1\ " fj ,lI <' '·\ \\", "lo lllr'l! \ ' , R ;":. SIUlIIIU'I . (lOU:!) I sec 7.19. 
~L LiIU/r;1l /J,mJ.: v f:'JIII' /,I,\t'r· '. A IR 1950 SC 1;:::-; 
l' J lI'''lIIll '\ :'SlI r ,\ / II{,' \ J.."I ~li!lll ! t h.ud. r\ IH 1')63 st· G7 7 
2. L'13 111<·(·rt,' .... ' .\frl:,I",u '), lbJUI Y. ili/;.! (',1, '/,·, l.!.I. ,.\ 11{ I')(i:> St: );7 .1 . 

~.I I'rir,lfl: Sill:,'!: \. \'/, :1 1' . :\IR t f)jO st: 169 . 
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rcsu lllllg ill gn .. hs ll1isc~lrr i J. gc of juslice.:.!5 In the s:lm~ manncr the Su prcJn~ 

Cou rt m:ty d~c l i!ll: jurisdi c ti on whcrt! th~ conduct o f the petitione r is objc~ .. 
l i on;tb l c~(i or where. ~! ppca l lI1Volves a m a tl tT o f pu rely al:3dcmic int erest :lIld 
i:-. u f 11 0 pr:lctic:tl v al \.l c~ l u r where app~~tI is fri volous.~8 o r whe re there i ~ 

ull n::~.boni.t bl'f Jcb y in filin g pCl ilions.J:9 

NOI ma ll y i ll ext.: rcisc of its po\\ers undt.: r A rlicle J 36 . the Su pr~mc COLIn 
dues nut re -(' .\ :lllliIlC th~ q UI.::-.tiol\s of fa( [ unless the dCI.:i~ t O Il o f th e 3u thority 
I~ P~ltC lll Jy perverse and In.m ifc5t1y lI nju~L3U In Variery 1:.:1II1'01";1i/11 v . . ~ 1o"cI. 
Ibl(illI'/11 Nail/a'i. though the Supr":lIlt Cou rt rei terated Ihat concurrent f indi ng 
u l fac t by (ouns be low sha ll not bt lighrl y inte rfered yct added th ~lt Ihis 
d\) eS nut Il1 C;Hl th31 inj ustice Illu !:. t be pc rpet1l31ed bc .... ·3lJ Se it has bee n COIll" 

Illlttcd by the lower courts. Therefor..:. If the ("(lncu rrcnt deCI sion is manifc :-' lly 
unjust it is !lut only r ight but dUly of the Suprcme Court to do justice. In 
lhe .>;:!.IllC m3nnr.:r thc Cou rt wou ld not gr:l!1 t !e;lVC 10 appc .. 11 if ot he r re ll1 t',Jre~ 

uf apjJe;ll and revi sion :~rc aV Cl ibblt:. Bu t it is 110t a ru le wit hou t e.xt::e p tiol1.}~ 

'Finali ty clausc' i ll a statu te ex cl ud ing jlldi ""' ia l Icvit:w wou ld not be II ba r 
for tilt: ~xcn.:isc of th is jurisd ic tion by the Supreme CourL-'-' The Cullft would 
nu t permit the pica of ju risdi .... ·tion of the tribunal 10 be raised be fo re it fl) r 
th e: fir~ t timc3.t, but wh ere it q ues tion o f law is in volvt:d [he cour t may itlll", .. 
it .35 In {Jjngo,. Smgh v. Srale (Delhi Adm/I .po. popu l:tr ly know n \.IS Vid)a 
Jaill I llIo·tler cme, [he S u prt:m~ Court, I c:jc .... ·ting the appli(,Hion of the specia l 
k;l \c to :tppc:d under A rt ide 136. obse J" vcJ Ihal it is time 10 rca lise that Ih c 
juri ~dic l iO Il or th.:: <':UlI ll to g rant spec ia l k aye to appeal ca n he invoked in 
"·1.: r)" ~:\cc pt io n al circu illstances. A qu estion of la w of genera l publi c ill1por! 
;tn (."~ or a decision which shocks the con~c i e nce of the cou rt arc some o f the 
I ,r im..; rcq u i~ite s for the gran l of spl.."c i:d leave . .substanti:lI ClLJl..'s tion 0 1 1:1\\ 
must be disce rn:tblc from the ple3dings . If plc3dings arc co ntcmpw olls. ir
re le va nt J.nd incoht..'re lH and do not di :..closc 311)' ques tio n o f I:\w, muc h k~s 

;1 substantia l question o f I:tw, SLP is li3blc to be d i~lll i ssed in liI Jl inc.·'7 

25 . Sill:~ uf :': r . .. " /' ! (/!lumrh _ \ , .;/ .:.) _, ~ CL 2 1"'i . f\JR J!J7~ SC ',1..11. 

26. S tat.' of l' ta/:nlil ,/u,..., v. Rlll/ula, Sh ,.;"i,·,a- Na.\(lk. (191)2) 2 sec 463. 
n. CUll/mil.., uj 1:' 1./(1/1' Ullty \" . R at ll rj K' t/ llari Klan/,lIll/. 1993 Supp (t) sec ~ 20 . 

2&. SIal ,' uf PUIIJab v. Bir Sillg" . 19')2 Su pp l2) sec t03. 
29. UmuII vi India \'. Om PraJ..,,,h ASllnmf. 19')2 Sup!> (2) sec 129. 
30. Gian SillS" v. Sial l: oj" I'llllj..sb. ( 1974) -4 sec 305 : A IR 1974 SC i024 . S<'t' abo 

Ja)ara/ullu v. State' of T. N .• 1992 Supp (3) sec 16 1: lI iliduJ{{1II Oad oplIloli Corp /I. 
\" . SI,lIe' (!f Ullj. 1995 StipP (2) see 75 2. 

31. ~ I I)S5) I see 25 1: r'.lR 1985 SC 207. 
32. RWII Samn v . era, AIR 1962 SC 1326 . 
33 . J)hnk.,),,·wi COlfdl l ,Vifl ~ v. Ci T, AIR 1955 SC 154 
3-1. NC' lIJ instol l Ralld of /ld i,T v. T.R. inmblllillg u lII , ( t975) 3 sec 25 ~ : A IR 1974 SC 1915 . 
35 . Afc'lIIbil ' Chemical H'or.(s Co . LId v. \\furb/h" I, A IR t96 1 SC 6 ~ 7 . 

36. (1 979) 4 see 530. 
37. C" ar(lIIjul SillS" ·v. R.C. Jain , (2003) I sec 758. 
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Special Icave petit ion may also be granted where against the impugned o rde r 
no appeal or revision lics.J8 

In order to reach j ustice 10 the de prived and d isempowered sec tio n of 
the soc iety the Apc.\; Cou rt in Srare of Kanwwka \' ... \ 13. Illgale39, held that 
th ~ power of jud ic ial review under Artic le::; 32, 136. 226 can be exercised 
to suppl e men t changing socia l needs and val lies and fel t nl.!ccss iti cs of the 
time hav ing regard (0 socia l ineq ua lities . inequi lies and imbalances the bw 
intended to remove. However. the jurisdicti un of thl! Coun cannot b~ invoked 
li ghtly. If the amou nt involved in the appt!a l is meagre thc petition Ill:!.)' nOt 
be admilt~d.Jo 

Though the principle of res jud ic:H3 appl ies to \\ rtt pro,.: eedi ngs but the 
Supreme. Court held that non -fi ling of appe:d s b(! IOrC the Supreme COLIn by 
the State i n si milar matters in the past wo uld not itsd r' bar the jurisdic tion 
of the Court under Article 136 of th e Conslr itllt ion:~1 In the sa me m imnc r 
if the SLP has been di smi ssed in limine·I '! or has been di smissed wi tho ut 
laying any law the principle of res judicata will not apply:~] However, r~sp0ndcnl 
\~ ill not b<! ~mlilted to reopen the qLlr!st ion wh ich k\d be'::H decided by the 
Supreme Coun by dismissing the: Spcci 3.1 L c<t \c PClII ion flkd I.'arlier..!-l 

Gcncl3l1y no new ple3 G In be uirc(: tl y t:1kcn in SL P bu t Ihe Ltilurc to 
1 ~l kc pica of Ilon-m aimainabil il), of suit bcforc lht.: ci\ il ~{)\lrl c<tn be dircL' ll: 
lakl.':n berof t! tht! Suprcme Cou rt beca ll s~~ any orckr or decree passed by an~· 

coun withO~H ju risdictio n is non est in 13\\,.-15 

In order to prc\·cnt the abuse: o f Court's jurisd iction ullckr Ani c le: 136 
th t: CO LI rl held th:lI if it is sa ti s fied th Jt the respomklll abused lh~ pro.::es5 
of law :In c! mi sused the It: g:.11 sys te m by ckc~ i t, f:.tl schood or sharp prac tice. 
the court besides grami ng :"Iny other relief may also impose exernpbry (.:05 \ . .l(, 

h is fo r the Supreme Court to de12 ide whether 10 cntcrt:1i n an appeal or 
not. \Vhcn the point o f law rai scd in app~~d was of gcnt:r:ll public importJncc. 
appeal C:1 nnOI be dIsmissed in limin e on the preliJll!Il:lry isslie o r 1l13inlainJ

bi li l)' On the grou nd that no 3ppe;11 \\~I S preferred agai nst the (" ·0 c:l rl ie r 
dc\.· isi0J1:-. o i the Il lgh Court wh ich \\ \,.:' re (t ) I! \I\\' \.·J in thc cas!.: lillJer appeai..! -

:;$ 
3'). 
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"0 
·:7. 

U.. lw K " d im ~ . Hly 1\. S nll :I ,I,,·, (1'),)3 1 1 sec 2us 
1995 Sli PP (-' ) sec ·16'). (I'.., K. R :Ull.J"".lfl l ) J ) 
Collt:llur oj C/OIUIJI .I \ , M, u1,.(/, Rublxf Fal 'II',.y. I P)')5} .) sec ·U9: Fic·her Good.'(/ro: 
/.f./. v. CU ·:. ( I t) !)j) .) sec .1.1.' 

S!al.' oj iJ/lwr v , / \\':111<1,'0 roj,{: , ( ! I)')O I :; sec ·19:; 
)' (lS<'IUf,·O N. Chll .... dhry v UOI. tI9')(jJ 7 sec t . 
/,:. rlm At" LJrm 1.1,! ~ . 1;·SI Cm;m ( I 'N6) 2. sec (j s. ~ 

SU!!,' ojr;lIj ,.r,1I \ mlll!,·r,!, ,i r.'." I!J! ' I ,I , SdJlI'l l !rlll!( , ( ~UO ~ ) 7 sec 500 
/) ,H.-\ .\I ,·,' /'OPII /.: .III ; .\!,. ; 1; .. \·, .1 I .\f,1r.l!! .\ll ,r '\/,1([ 11" ,, :.1 , t t)t) j Supp ( -' l sec 2 ~(j 
.\l" ,U, '-Plt: C'''(III . /j,· :fu \ . ,'·WI/ !eI [) ,.\ i. \ IIit)G) S sec :" ~) 

So l,·\' Tnr O;ji,·.'r \" . S/:r.·.· 01<,.."<: 0 (I ,! ,\I !l/.~ . ( 19%) 1 sec 5n 
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T hll s :1 new pk:1 invol ving " q uesli()Il o f I;t\\' nOl taken befo re the fo ru m 
bd uw r~n be raised be ror!; the Su pre mc C OUfl. ": S N e \' erth eless ne w pIca o f 
res j ud ica ta w ill no t b::! allo w r.:.d 10 be r;l iscd be fu.e the Cou:-t. j f not tal.e n 

before forum below b~ca lJ $c rc. s j udi c:lI <I i s II mi xed ql! c~tion o f Jaw aoci 
LH .. ' I, '; ') 

T he Cou n has po wer to J cea ll i ls judg l11!; nt ei ther on a review pCl ill lln 
or Sli O Ill Otu also. The Court recalkd its judgment in S. l alllotdeell \' . lIiS" 
COllrt of MndrasSO , ~ 1I0 mo tu becJuse it had d C4..' ided the q ues tio n o f inter 
~t.: ~cn io fi l y o r" dlfC(" \ and rcgu lari s\::d fe(Tu iLS to th L! T al1l i l Nad u JUdh: I:1I 

S",,'I \' icc.: \\ ithou t no ti ... 'c h) lhe Hig h Coun and the Pllb lil' Service CO I11I11I ~s i \)J\. 

K eep ing in \' je w the (;ongc:; tl on of cases be fore il. the Suprcme Cou n 
it .... cl f has sugges ted 10 the gu\"crn mL' nt to c u rta il it ~ ju r isdi( l ion o f ~ pe~i ,d 

!c:\\'e 10 i1ppr.:~1i umle r :'-'rticle 1:'6. Bllt beC:lu::.c ,\rri (1t; 1~6 is :1 1-'0 ;\ I:lW~ L' r ' s 

p"r~l<..li sc, the mo ve always f:lcccJ ::.tlong OPPO::. ilio ll from the l3;.1r.51 

1', (;/"1/1;111 III ~hn!ril'~ /.rd. v . Colh'," " " , ~(CI ' \fO/Il\, !:WO~) ,I <.;ee "297 
,: SI .HI1,/llIll'lr O. S:zi/;t!.' \. TIII,lbai .. \J.-: Shed,I::;I' . (200 2) ~ S(:~' ~5 

:-0 11t)(J7) -l SCC 30 rn',llkJ for leill',ding iu . ( 11)1)3) 2 sec i05. 
">I Indinll F:.\ J' r<'~~. A pri l 1,1, [979, r <.'p <J II ~ . 

SU'II.C:-'!h C Ot: Rl I'L r:~ :"\0 1" A CC EP':'EO B) G O\t..n":[:,·T 
E\prcss News Se rvice : N~w O('lhi. Apl il 13.-T h ..: G O\"C rllfll l.' n! h:ls nol :l c c"" p{cd 

th'~ Su prcme" Coult' s r~ y ues t 10 fl"1 I ~' r ils po wC' rs to g r.ml s p.:-ci :t1 [('a rc uf J r pc:l1 f rom 
:Iny judgnle"llt on :l 11)" ma lll·/ . 

Th e r'::y UCSI \\ :.\) m..: :trH II) d..: ... ·I l' :i ~e Ih ... · flu ll i bn o f ca" ..: ) Pl' 11th I)::! bero/";: 1111.' S!lIncmc 
C :UII . ,\1Id it \~ ou I J hJ \c lIccc, ~ it:l;e d:1.O :lInc ll l.lim·!l t to A ~\. 13G of thc Constituti-;,n 

Spl' c i:l l Ie:\\"..: 10 lp pt' :ll i.; J \' h' rmined by A rt . 136 :tnd it is unrl! stri ... ' lcd In Sl' ..... 'Pl· 
T Ill: d isc retion lit' s cnl irL"ly wil h Su prem l' Cou n . 

The l"\ r;lo rdillJry powe r confe rred by Art 136 Clnnot roe IJ kCII :!WJY I'y :l!l~ 
I ..:}!i ~ blioll slHlrt o f :l l'ousl ilUl iuu:. l J rlk' l,dIrrenl. 

T hl! G01CrIl lll ent \\ hi ch (";\111':: Iv pOl\ cr in thc \\"Jk,' 0 / Ih..: Em..:q;~'!l':~. 11,I\'j nul 
\\,l llt :u gi\..: a Icmut ... · impleS\ il)/1 'J f pUllin~ :iny re)!lkl: oJ!l 01\ Ih..: S~prt'!llc ('OUII'S 
po,)wc rs ur pri \ i l.:: grs. . 

U n Iht' ul :Jer hJ n...1 , th..: SuprcJnl' Co urt's prcdic:H;}cnt IS Ih,lI Ih .... cas.::~ (\.It the !>prl.i .• 1 
!...-;,\e 10 :lpl"cJ I an' piling up . T he) now :\ycr:igc 11 ... ·:lrl y 100p;a I~JO!\ l h:l~ J g:l inq :l merl' 
100:l fcw )c.l rs :lgo. 

L llIu SC :I{!lI ;lIl, fo rmt' r C hJi li mn of Ihe Br lli s. h L:I \I. Ccm:n:!.~ ion and !lOW l I1lcmt:>..:r 
o i the CO llrt o f :Ippe:d \\h o \Ias rc cen l! y in InJ iJ. ," rt'porledl ), told Ih..: Su prc me COUl t 
jth1t ... ·s \h,1I Ihe \I.:ly tIll')" h:\\'c inCf\:JSeJ the h(,:lrinp , thl' S~)I{'m \\ouIJ \·oIl J ps ... unJl'r 
I! S (1\\ n II. I.'i!:lll 

T he (j o~·('rn !ll ..:n t fcc !:,; thJ t Ihe Su pre me CU,1.!rt I! :ts it s~l f 10 bIJmt' fOI the !I PU!\ III 
(' ,1)l'5 o f sp .... e i.Ji k:l "c 10 appt'JI. O\er the pe ri od . th e Go VernmcnT hcl lt"\" .... s. the S Up ll.": m C 
C Utirt h:ls unnl'ccis:l ril y Slre lt'h ... d Ihe s .... ope of A lt . 136 aud hJS admittcd su..: h cases as 
it should 11 01 ha' .... . 

A L.."\ w ~ l ini sl r)" spok .... sm:1!l poi nl s out ho w the S upreme Coun use d 10 tak e Clr..: 
lill the l' :lf ly si xties to :1 dm it on l)' Ihose C:l .'iC!> wh ic h rebt ... J ei the r to Ill .:: intnp re lJlioa 
{"If the COlls t; tut io ll or !O til e re latious hip be tween IWO Sl3 les. 

Kow in the name o f " sar i:t l j us ti ce", accord ing 10 the L:!\\' r-,'lini slry SPOkCSIIl:t Il , 
An icle 136 h:lS ball s tret chcd be)"und recogn iti on, so m u.:: h S0 Ill!! S upre mc COllrt gr:ll!ti 
s pt'ci:ll kl ~'C to appea l e ve n in ord inary c rim inl l cases , 

t'\ o duu bl the powe r of the Suprt'Ine Court to g l :lll i s pe c i:! 1 Je:\ve 10 appcJ I fro m 
Ihc tk c is ion of lil y co urt o r tribll n:ll S:lve mil it a ry tr ibuna ls is not su bj ec i to a llY 
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(2) Jurisdiction of th e High Courls IIlIder Arti cles 226 a nd 227 

Article 226 empowers .the Higl~ Courts to issue directi ons. orders or 
wri ts for the en forcement of Fundamental Rights and for an)' other purpose 
al so. Thus the powe r of judicial review of the Hi gh Courts is wider th an 
1h31 of Supreme Cour!. The worels. 'fpr any other purpose' enable the Hi gh 
Courts to exerc ise their power of judicial review for the enforcement of 
ordi nary legal rights which arc no t r=undarnenta l Ri ghts. The jurisd ic tion of 
tile High Court under Arti cle 226 fo r the enforcemen t of Fundamental Ri ghts 
is mandatory whereas for the enforcement of ord inary legal rights it is di s· 
cretionary . .52 The power o f judicial review of the High Cou rt under Article 
226 is const ituti onal, therefore. no measure of final ity giv.en by the legislatu re 
to any action or dec ision can take away thi s POWt:f .Sj High Court is bound 
to follo\'.' the technical procedure of th e Engli sh La\\' in the matter of issuing 
a \'.'rit, hence a petition will not be thrown out because the proper writ has 
not been prayed for.s.! High COlin can issue a \v ri t to a person or authority 
hav ing its location or residence within the terri torial juri sdic tion of the court; 
or, if the caust! o f ac tio n e ither wholly or partl y ar ises within it s terr itori al 
jurisdic tion. Therefore. a High Court ca n issue a wri t even when the perso n 
or authority is loca ted outside ils terr itor ial j urisd ic tion. 

The powe r o f the High Coun under Article 216 is di scrct io nary55 and 
the power cannot be exercised as CI cOlin of appcai.5G The jurisdiction is 
supervisory in na ture, It cnn s tri ke down an im pugned rule <l nd dire.: ! the 
au thori ties to rcfrnmc it but cann ot itsc lf frame it-57 The po\\'cr of judicial 
review under Art icle 226 is not dirt:!c tcd ag~in 5t the deci sion but is con fin ed 
to the dec i sion ~ lllaking process.53 High Court wOli ld generall y not rC~ ilpp reci -

constit ution:!1 ii mit:Hio n. It is . howe ve r, pres umed tllat the cases :ldmitted will not be 
m:lfly and the po wer conferred will be used sp:u ingly . 

Accon.ti ng to the Supreme Court sources. the ('oun ha s imposed ('ert:!in limi tat ions 
on it s own powas. When the Supreme COllrt reaches the conc lusion Ihat :I person ha s 
been dea tt with a.rbitrari ly or :l C{JU rI or tribu nal h:! s not give n a fli r deal to a li ti gan t, 
the n il gi\t:5 spec !:!1 Icave' to appea l. 

[t is Ilo in ted out tll:!t the Supreme COurl d oei not a ssu m e :! j urisdict ion which is 
not \\arratllcd b) the provisions of the ConSl lllIli on uor pt ov id ~s :l1..::1 I.:f \\h ich II:! ) he en 
omi ned in the Cons titut ion. Si millr ly, the court does not ~r ant speci al k3ve on ground) 
whi ch would not susta in [he 3ppc al it scl f 

52 Manjil/tl \' . Dirc'ct<.r of f'lI btic)~ISlfll("IIO'!, AIR 1932 Ori )·u Set' :ll so KaU(u/l Clultlda 
\. Stat<' of lIaryn11n. 1989 Supp (:!) sec (m I . 

53. "·i/i ,,!() /I, .{{" hnll \ %n("hilllw. ICJ92 Supp (2) sec 65 1. 
S-l "·mlll Snlll'lli \' f)"u .• \faSinra l·' . (197:' ) 2. sec 67 ..1 · AIR 1973 SC 2(,8.1 . 
55. SlllIt' of ,\f(llll l ro~l:trll \. Disamb,f[. (19CJ5):' see 730. 
5(, . Sin I,' (if U P. v . Cfll/lII:i/((· .. (if M WUlSt.' II!c'1Il of s.,..:.,\,. /tiler CO/I.'Nt'. 1995 Supp (2) sec 

335 
57. SHlli' ,1/ 1 ,,'I O::, ;T r };olloiilT.' \. 7r.!'" .1 Chahzrl)(! rIY. ( ]I)?)) -l ~CC -l 7S 
5~ If II Gtmdl:i \ . (iol'l1: n lli. 199.2 ~upr (2) sec 31:!: 1!r: r.\(lIUI Urban D c' I'efO(lIll" lIt 

AIII/III( il .' \" . N,.or"/ilrd C(·r,:III;.·.I . (1996) G sec 5~·1 
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<lte c \' idcll( cS or C' nrer into de term inat ion o r q ues tions which demand '1Il 

e l~boratc cX<ll1lin~t io n o f evidence or inte rfere in the punishme nt imposed 
un less thc <ldm inis:. trativc determinalion is ma la fide. or made in con tra ve nt io n 
o f princ ip les. o f 1l;lIur:d ju sti ce . or prompted by C.xtrancous cOI1 !-. iderJtion vI' 
is in vio l:"ltion of an}' cons titut ion~ 1 pf{w ision. or is sllch that shock s the 
consc iencc of the court. 59 H igh Court, be ing a court o f ple nJ. ry jurisdiction. 
has Inherent p(l\\'cr to do 'com p lete j ust ice' between the p~rties si m ibr to 

Supreme C()\lIt" ~ Ix)\\c r under Article l42 o f the Con:-. titutio l1 .(,o Un less the 

facts <lnd ci rcumstances of thc case c learly justify the lac hes or dclay ma y 
di~ctltit l t! a pc rson from seek ing rclief. 61 Thc Constitutio n places no li mit ::t 
ti o n or fe Lt ers on the power of the H igh Court except se lf-imposcd li m itat ion. 
th ereff1 rc. Ihe ;'1rl11$ of the court are long enough In re<lch injusti ce w he rever 
it i:-. fo um!' 11 IS for this reason th at the di stinc tion betweell publ ic law and 
pr i\'atc law is be Ing obliterated, and a person ca n enfo rce a lega l r ight 
f(lundcd upon a contrac t o r a s tatute o r instnlmcnt hav ing th e fo rce of I nw .("~ 

\Vhik nismis::, ill t: J petiti o n ill limine/sumll1ary d is Jl1 i~s:J. ! the H ig h Court 

l:lUq rc<.:ord re:J.S0ns $0 tha t in ""ppeal th e Apex. Court is no t de nicd oppo r
tunny of t~sting ;!nJ we ighing th osc reasons.u) 

CCiurt -Jl1.1rt i;'l1 proc~cdi ngs unde r the Army Act :"IfC subject to review by 
th~ I fi gh COUltunctcr Art icle 226 of the C on·sti tutio n. I ion-cvcr, co urI-marti al 
15 np! subjec t to :-.upcrintcndcnce of thc II igh Cour t undef Article 227. Pro

ceedings o f a prope rly co ns titu ted court-marti::tl , if conducted in accord.1 ncc 
w ith the ru les ;Irc beyond thc scope o f judic ial review. \Vhe re cvidence \~'as 

sllfficient, s\ lhj.x\-malter W;l $ wi th in juri !'dic tio n. prescr ibed prorcdllfl! was 
fo llowl!d <lnd pu nishment ,nvarded was within powe r. the court he ld. th :\! 
lhe l" l)I1\·iCll011 and the sentence passed by the court-lll<lnial cannot he di s
turhed . The Cou rt further he ld that mere w ant o f proper and :::Idequate pre-tr i;, 1 
inves tigali o l1 wOl lld nOl, in the absence o f prej udice c:J.lIscd to th e accuscd 
or \ jO]:1I101l of a manda tory p rovision wo uld viti ale the court -m::trt i::tl · pn..l 
cecdings.6J 

\Vhcrc the fac ts justify fi ling o f peti tio n ei ther under Artic le 2 26 or '227 
but it is filed unde r both the Articles , the Court treats the pe titio n unda 
Artic le 226 so as not to deprive the p:J.rt)' of the right to a pp~al.65 

59. IJ.e. Chnl /l r n ·d, v. VOl, (t995) 6 sec 749. 
60. Tnx Aflpt'lfrllt' Tr ibllllal v. CIT, ( 1996) ? see 454. 
61. Sinh' 0/ Mnl/{/r(J\IIITa v. Ojgambnr. ( 1995).t sec 683: Slnll: (~r J.&K. v. ILl';. GIiJilfl. 

(19%) 2 sec 82 . 
62. Air fl1din Sltlfllrvry Corp" . v. V ,l i rt't! wb().lIr VI/ifm . ( 1997) 9 sec 377 . 
6) . U~h'ellyll Perrodo v. G'OVI. of Goa . ( 1997) 7 see 533. 
6-1 . VOl v . A. III1.U(I;'1 (Maj) . ( 1998) 1 SeC·537. 
65. SIHhifnbai i .£I.\ millt:r:I),,:m M ud(l lira r v. Ni/wl Choll(/ Wnslwjibhn i S/whov, 1993 Supp 

( I ) see II. 
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Article 227 in v ~s ( s lli gh COllrts with the power of superintende nce Over 

IIdmini strati ve agenc ies exerc is ing adjudicatory powers. The nature of this 
power is both adm ini strative and jll dic ial. 

Art ic le 2TI though confers the right of superintendence over a ll Cou rt s 
and tribu na ls th rcltl ghoul the Icrri cor ics in relat ion 10 which Hi gh Coun exer· 
c ises j urisdiction but no correspo nding ri ght is confe rred 1Ip011 a liti gant to 
ir.vokc the jUri sdic tio n under th is Art ic le as a matter of righ t. In fac t power 
of stlpc rintemkncc casl s II dut y upon a Hi gh Court [0 keep the infe rior Courts 
;}nd tribunal s withi n the limits nf th eir <luthorit:, and th.11 they do not cross 
the limits . ensuring the performance of d uty by sLich CClurts alld tribunJl s 
in accordance wi th the law, Only wro ng decision may no t he the ground fo r 
the exercise o f j uri sd iction under Arti c le 227 un less the wrong is rcfcrnb le 
10 grave ckrc llCri o J1 (.If duty and fb grant il.busc o f power by the subo rd inate 
Courts <lnd tribunals resu lti ng in grave injustice to any pJrly,66 

Juri sdicti on of the Hi gh Court under Article 227 is rcvisiomti and no t 
appellate. hence lim ited and rest ri c tive in nature, For thi s rcason it docs r: o t 
con fer an unlimi ted authori ty to correct ~dl wrong orders made withi n the 
j ur isdiction o f the COlirts and tr ibu na ls be low , Ju risdiction under Art ic le 227. 
Ihus, may be e;(crcised for want of juri sdic tion, erro rs of law, perverse fin d
ings, gross vio lation of the princ iples (If natural justice and where fin ding 
of fac t IS based ('In no evide nce resu lting in manifest injusticc ,61 

T he Forty-second Constitution Amendmcnt Act. 1976 denuded thi s 
power of th e High COli n " by delet ing the wo rd 'tribunal' in Artic le 2'2.7 , bUI 
th :.: Fo rty,fou rth Co nstitu ti on Amendm ent Ac t. 1975 rC5.wred this p()wer, 

Th e Su-preme COllrt observed th at Art icle 227 ducs no t ttoVesl ' he Hi gh 
C011 rt ~ with unl imi ted righ t to inte rfere with the admin istra ti vc adjudicatory 
process , T his powcr i ~ to be ex c: rc ised to pr('\'c nt gra vc mi scarriage of justi ce 
or nagrant viokllioll o f l a\V ,6~ 1,'he po wer of superintendcnce o f th ~ Hi gh 
CClliri onder Article 227 is no t confint.:d {O administrati vc supe rintendence 
(,"ly , sUl:h power includes the power 'of j;ld LCi,JI rcv iew also, As regards 
admini stra ti ve action the Hi gh Court ca n intedcrc in cac;es of crroneolls as
su mption of j UrI sdic tion or ilc ting hc)'oncl i l~ jurisdic tion, refu s:11 to exerc ise 
juri,diet io ll, error of law appJ.rent Of1 the. fa ce of the rcC' ord, arbi trary or 
C::l pl LelOliS cxcrt: isc of .mthorit)! or chscn::: ti on , a pJ ten: erro r of p rocedure, 
an' j\' ing at a find1l1g which is perversc t)f based on no material, o r resulting 
in m:Hlifcs t injustice. As regards subordina te court its find ings of h er C.1 n 

l'c rt:\' ic\\'~d if h::l ~ cd (' n no eVld-:.nce or upo n m;lI1ift: ..; t mi5fcading of ev idence 
~"'\r if it ~ c () nc ltl s ion~ arc pern,:r:>c.69 

(,(, 0 11 ' 1'1. ,I(rllhl// v ,\1 r\ hdll! }..'lind ir , (2002) t sec ~ I C) 

(,i /-' ",'/1 f) :II ( r \ R,7Jil ' KII' II(I ', (~C\o ~) s sec ,: 0 1) 

!)~ I) tV 1I,! 11(" )1 v I'''' ,\f ll~11! ,.,,', ', ,\t l{ 1 1}5~ SC S;:i 

t ,') ,,\, ' /1111,11:<111./0 /lOll!I,1 \' I'ro1,ru!ln }':lllll, /1' {;(J ,\<'I : , I t9')71 5 sec 76 
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The jur isdic tio n under An s. 2 ~6 and 227 are separate and indepcncknl. 
The power of judic ial slIpcrirHcndcncc over in fer io r cnuns and tnbunals 
whic h is intended to " cep thL'nl '~flh i n bounds j ~ not limited by tcchnical 
lules whi ch govern the c ,'~r..: i !o. c o f pl..mcr und~r Arti c le 226. Thus the p ll\ \L'1 

under Art icle 226 CJn be exercIsed only un an appli cation but powe r under .... 
Article 227 C3n be exc.: rciscd either on all applicati o n or suo m Olll. In the 
same proceeding the COlirt CJII qu ash an order under Article 227 and ;Jbu 
issue further directions. I1 kc making furthe r inquiries after tak ing evidence, 
whic h is no t ava il able in the proceedings under Arlidc 226. The power under 
:'-\rticle 227 may be exerc ised c\'cn in cases whe re no appca l or rcvision lil.:s 
to the High Court. 70 Ho wever where any alte rnalive remedy is Cl.vai l:lblc In 
lhe person, th e court lTlay nOl exerc ise this power.'] 

Tht: lerm 't ri bunal' in reference to Article 227 is 10 be interpreted In 

11:-.: sa ml', manner as in Anit:ll.! 136. Any' Jut horiLY created by 1;l\v with the 
1'0\\'(: 1' to .1djud icatc upon the ri ghts of the parties and in vested with the 
tra ppings 0f a la wcourt shall be cons idered as tri bun :l l. Rut th is will nn t 
include a tribunal constitu ted by or under :lny law rel aling to Ihe armt.!d 
forces. T he power of super intendence of Ihe Ili g h Court under Article 227 
I.:xtcnds not only to quash Ihe dec ision of a tribuna l but also to giYc di rect io ns 
reg:lf(ii ng til: di sposal of the case. The power under Article 227 lIlay be 
(' x c rci !-~d by the H igh Court either on petit io n from an aggrieved person 0r 

Sll O 01 0 IU. 72 The Consti tution Forty-second A mendme nt Act had added Arts. 
323-A a nd 323-n to the Constitution which had authorised Parliamcnt to 
establish spec ia l courts to perform substitut io na l ro le of thc High Courts. In 
1985 the Administrative Tribuna ls Act was passed by P:lrl i :lnlCn l and scrvice 
tribuna ls were cSI:tblishcd to determine se rv ice m;;ttters of govcrnment ser
,·ants. The j uri sdic tion of High Courts ovcr tht:.sc tribunals undcr Arts. 226 
and 227 had been taken away as these tribuna ls h ad been given substitu tion:!1 
role of the Hi gh C ourts. However. now the Apex Court in L. Chandra KUI/lar 

v. UOf1\ has restored the power of the IIigh COlirts under Ar ts. 226 and 
227 o f the Consti tut io n by declaring Arts. 323-A(2) and 323- J3 (d) o f the 
Constitution :lS unconstitu tional. The Cou rt held that the power of judic ial 
review of the High Courts under Ans. 226/227 is i1 bas ie feature of thc 
Constitut io n which cannot be abridged or ousted. 

Defore leavi ng the are3 of public law rev iew. it is perti nent [0 note that 
in USA, in the Federal jurisdiction, the lise o f \.\'"rit s as means of controlling 
3dministrat ive ac tio n has been :tbandoned. The decision of the Supremc 

70. Ram Roop v. iJi.f/lH'(I Nat/r, AtR t958 All 456. Sa also H'(lI'~\'fl1ll SinSh Y. Amnr N(ft", 
All{ 1954 SC 2 15. 

7 1. Ibid. 

72 . Stalt" 0/ Orissa Y. /\.furlidha r, AIR 1963 SC 4Q.t . 
73. (1997) J see 26 1. 
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Coun in Oegge v. Nirchcocf, ;·I, has confined the writ o f cert iora ri to judicial 
dcci !iinns only. \Vrit s ha\'c been replaced by in.iunc tion. dcci;lr<l tory action. 
and a combination o f the two. The !, roph ('~ y of Lord Denning. '.vr illcn in 
19..19. that j ust ~ s the p ick ;lIld sho\'c! <Ire nn longer su itable fo r the winning 
Il f coal. sn al!jo the procedure of Jl)~Jld"i1lu s . rcni orar; and action on the ca se 
:1 r~ not su;;ah lc for the winning of freedom in the new age. has thu s proved 
Ir ll c.~5 Perhaps Lnrd Oenning's Jlrophe~y \\'as found ed on the technical ities 
with which th l.:sc wr it s su ffe red . 

Judic ial contro l o \ 'cr administrative action is al so exercised c .\tcllsi\'c ly 
by rCIl);'tnciing the C:.1SC to the admini :' lrativc authority instead of rnerely 
quashing it as is do ne ill India . It has a defin ite ~ldvantagc because besides 
removing the cause of g rievance. the dec ision brgcly rcrn ::lins the decis ion 
o f the admin istrativc autho rity . . l lowe\"(: f. in American S tates. writs still ho ld 
the ground. though s lo wly the ground is s lipri ng under their feet. Civil Pr;l c ~ 
lice Law and Rules o f the New York S r at~. Adminis trm ive Revicw Act uf 
Illinois S tale and Model State Acilllinistr:l.live Procedure Act provide for a 
~implc and less tec hnical fo rm of j udicial revi ew o f admin islrati\'c act ions. 

In princ iples and modes. public bw review in England is more or less 
the ~n me as in India. \Vhere o n the one side prerogative writs arc being 
stripped of their technica lities. on the mher an increasing li se is bei ng l11:ld ,~ 
of the private la w remed ies of injunction and declarato ry actions to control 
;ldministrati ve ac ti o n. 

Judic ia l re viqw of admini stra ti ycJlcgisiJtiYc ac tio n is a bas ic fcnturc of 
the Constitut io n w hi ch c anno t be takcn even by amending the Consti tutio n. 
because by ,mlcnding the CO llstiw tioll basic features of the Co nstitut ion (:an· 
not be abroga ted. Th ere fore, doc trine of immuni ty from j udicia l review has 
becn res trictcd o nly 10 a few class of cases, i.c . dep loy ment of troops and 
fo reign affairs and nat iona l sec uri ty. In these areas COlirts rega rd them selves 
as ill equ ipped to inves ti gate beyo nd an initial dec ision whether the claim 

. o f the government is bo na fid e. Thus eve n in such non·ju sticia ble area judi· 
(ia l rev iew is no t cm ird y excluded. In justic iab le area o f judicia l review, it 
is not the reviewa l' adminis trative act ion but of the process of action. "d~ 
rnini strativc autho r ity may be compelled to exerci se power, bU I not 10 
exerc ise it in a particular manner. There may be vario us options avai lab le 
to the admini st rat io n. Court will not impose the oplion whic h it thinks is 
the best option. It for th e :1dministration to selec t opt ion whic h it considers 
best in public intercs!. One Can classiry grounds o f judicial rev iew of ad ~ 

mini str ,ni vc "c tio!) into thrce c:! tcg()fics- i ll cg:di ty . irrationali ty and 
procedura l impropriety. Thc C:OUrl S w ill be slow 10 inte rfe lc w ith any ad· 

7·1.229 US 162 (t913) . 
75. Oenning: FR EEOO:'>l C;-'·1)ER LAW, p. 120 . 
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ministrati vc "!Clio n if it docs no t fa ll in any of these three categorics. Th e 
.:tdmi ni strat ive authority m ust no t tntnsgress the limits. substant ive or proct:
dural set by the Jaw and must ac t reasonably. The au thority mus t act properly 
w ithin law, apply its mind to matte rS which it is bound to consider and 
exclude a ll that is n Of rd evant and the re sho uld not be anything so absurd 
in the decision which no sensible person cou ld even dream. Thi s is what is ~/ 

termed as " \Vedncsbury test of reasonableness" . Over and above thi s aUlh
ority must ac t in good faith . All th ese fac tors a re /lot selec ti vely exclusive . 
they may ovcrbp,16 

Comp/iaTlce wit It the COll rt Orders 

In Indi.:J. the compli ance jurisprudence is not so developed. There is no 
sys t em~tic stud y abollt the imp:lCI and co mpli ance with court orde rs. 11 is 
r ightly s,-lict tlnl lhi:. real trouble of the liti gant beg ins afle r t.he court has 
grnntcd him a decree. Contempt proceed ings arc too much for a poor litigant 
who has already suffered finan ( ially and physically in a lo ng-draw n-out ex
pen s ive liti gation , lrowcver, at ~rescnt , the la\\' docs not provide an y 
alte rna tive . Therefore the need fo r the dcvc \opn1clH (I f a sys tem for judICI,1I 
fee dbac k on impact and cornpl i:mcc canno t bc u veremphasised . 

Fo r the s ,lI is fa cuo l1 of a commo n man \\'110 has no s trings tu pull the 
Supreme C0urt ha.s c lea rly indica ted thaI if the go vernment docs nOl o bey 
;:s o rde rs , in sui tab le cases , th e orflCer c o ncerned ma y be tlnpri soncd ~tnd 

tht, go vcrnment propert y may be attached . In Unioll of India v, Salish Chnl! 
tim?? , Kri shn:t lyer, J . o bserved : 

" \Ve <Ire i n no ITI00d 10 condone wil ful proCt fls tir.ali on nor su ff~'1 

\\ <lnlOn :a :l~n ation in admin is tr <l tion ~\ S a ground for ddtl uli. in o beying 
cour t orders. L:\\v does not n,:: spcci lazy bosses and ·chee!..y' eV;:Idcrs. '· 

l\"cvcrtheless , behaving in tl pragmati c manne r and taking into ('omi der-
tlt ion the p~Ipe r- I oggc c\ procedure and milli o ns of babus and miles o f rc-c\ 
tape in govanmenta! ru nc tionin g:, th e court ~ trcsscd that con te mpt power 
m us t be used sparingly if it is co nvinced th.:lt the re has been w il ful d(: ftancc 
o r th sobedlcnce.n; 

(II) PUIlI.! C l.A \V REVIEW 

(1 ) Constituenc}' of Public L!lW R c\·icw: Against whom writ can be issu cd 

U nck r the prov isions of Articks 32 and 226 of the Indian Co nstitutio ll. 
the. S upreme Court a nd the Ili gh Co urts have the po wer to issue writs tI, 

i6 . Sec ·i"dinl! R(l i /way COIw rllrlirm Co U rI. \ .. Ajny ; :UII1(l( . (2003) <1 sec 579 
77, (1980) 2 sec IJJ AIR I<) SO SC 60 1. 

78 . fri. pro 150,51. Justice P.D. Ot!'i:li, Chief Ju; t; c t! or tho: H.I' Hi gh Coun nrde red th <.' 
~n ... e rnmcnt 10 pay co rnpl' l1s:tti n n wi th inll' res t ::11 the n'Sl c!ence or the appdl :wt who 
W:l S unp:l id r Of :I dccad l! fo r :l cql1i~i ll 0n nf hi ~ propaly due 10 government:!1 incll i:'l and 
l',l llm:$ I1 C"SS - IIUII(l11 !-.".\P fI '.I.C Ch ,lnd IJ.: .uh. 1\.1:1 )" II. t98J 
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the nalUrc of habc;ls cnrl'us. l1l<lndamu ~ . certl r:: r<l ri . prnillbition and quo WJ r· 
fa ll in , Th e j uri ~rl i c l io ll of the S up reme COll rt is lunit ed o nl y t o th e 

cll folccmcllt o f fUrl dal11t:ll l ai ri gh ts . w hile the Hi gh COUri S t all ISSlie w rit s 
nm nnly fo r till'.. ellfLiI cement o f fll n (b ll1~nla l I ighl s hilt for li ther purposes 
also. 

1. Allfhorilies (/ ItICI1(tb fc (0 rh e 1\"';' jurisdlctioll of ,he SlIp re/;te C(Jfln. 
The main purpOSl'.. of An iclc 32 i s to protect the indi \'idu:li 'lga in s! the 
Illr, ingC Jl lcll t of his fUlldanll.:l1ta l I igil t5. Th e 111l"c.1\ to fll lllLlIll Clll,d rigilts ma y 
;1ri sc fmlll the fol lowing SO lll'Ct,; S: 

({/) (iovernlllcll1 ;Ind Pilriialll cnt of lnuia. Govcrnn1i:nlS and l cg i ~ I ' I1I.II CS 

of States :llld loe lli governments. 

(b) Government rJ cpartmcnlil l undenakin gs. 

(I.) Age nc ies incorporated by S[3IulcS. 

(d) Agencies registt.:red under statutes. e.g .. ('ompall1t~s Acl ;tIlei Su 
cic ti(~s Rcg i ~tra li (J n Ac t. 

(c ) Court s. 

(j) Privnlc indi \'iduals and bodies. 
Jud ic ial opi nioll i~ c \c .:lr that the authori ties fall ing under the firs t three 

cil rcgor ies nrc alJ1enahlc In the \\'r it juri:;;oi cli ull of the Supreme Coun ;U1J ' 
:m: included wi thin tlh:. defi nition ('If 'S t:\tc ' in Art icle 1:2.'19 

Agencies fallin g under the fo unh category (incorpor::l1cd pub lic o r pri 
\' ~lt c comp anies, governme nt companics . registe rcd soc ic ti es ) nl.:ly b~ 

inc luded within thc term 'SWIC' and. th erefore. arc Cllllcnil hlc to th e \vrit 
jurisoi cti 01l .of thc Suprcme Cou rt. if such author iti cs i"'\ l'c ins trum cnt<l lities 
or ;l gc nc..: ies of Ih(: (jovc rnlll cnt.RO 

CO!l\"IS of law arc no t menti oned as suc h in Arl iclc 11 bil l they may 
J ){l~C ,I threat 10 the fUlld amcllt :1 1 ri ght s o f th.c p C0p1c in exercis(: of the ir 
adlllinislr:lli vc powers. 111 /' rc/Il Chfll/d Cars v. Excise COHlIl/ r .N 1. the Su
preme COllrt struc k down ce rtain rules fram ed by it as vi o lat ive of 
fll l1d amelltni ri ghls. 

Some of the fund ament al ri gh ts. g l\,c n lIndcr Artic les 15(2). 17. 23( 1) 
~l nJ 2..1 Gill he cb imcd agai nst private ind iv iduals also. The Judic ia l opinio n 
is th ,:ll these ri ghts Ihough belong to priva te indiv iduals cannot be e nforccd 
by p riva te indi vidu als . There for e , as th e law stands today, slich pri va te 
indiv iduals and bodies arc no t <llllc il .1b lc to the jurisdi ction of the S upreme 

79. Rnjn.l"Ifr(l" Slnle E/l'Tlricity n t/ort! v. M oluHI Lal, ~ l R 1967 SC 1857; SuUu/('v Sit' gll \ '. 
1lI,r:gMrfllll. (I !J7S) J sec 4). 1; ,\\R 1975 SC 1331. 

SO. "' .D. S/,I' /IY v . Inl l·,.,ratioual , l i'J'0rfs , llIthori,.\'. ( !lYlI» ) J !)CC ,ISCJ : A IR 11)79 SC 162S. 
r:llr det:!i !" rc:.,d lllHkr the I llb ric " A III/ r, lI ili ,'s (llllola/>k 10 tI'j' II'ril jllriw/ioiOiI of lIl t' 
fl i,'\1r COlO'''' ill t hi~ Clr .lpter . 

SI . :\ IR 1%:; SC 9%. 
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COllrt , no matter they vio late fundam ental ri ghts. 8:! There seems 10 be no 
valid reason for this kind of a judic ial excH.ls io n . 

Th e approac h of the court in the area o f fund ame nt:! ! ri ghts must ntH 

be whether the authority is 'State ' w ithin th e m ea ni ng of Artic le 12. The 
correct app roach should be (hal every author ity or perso n who poses a 
threat to a fund an\cntal right sho uld be amenable to the j urisdi cti un of 
the court. Therefore. not the ' Iype of agency' but the ' threat (0 the fun 
dJmental ri ghts ' must be the determining fac to r fo r the issue of wri ts unde r 
Arti c le 32 . 

2. Allthorities amenable 10 rhe writ jurisdiction oj High COllrts.-Th e 
ll igh Cou rts have a wide r po wer to issue writs against 'any person or auth 
ority' fo r the enforccmelH o f fundamclHal ri g hrs and any o ther legal ri ght. 
As regards the 'person and authority' against w hom such writs can be issued, 
the law see ms to be in a thicket or inconsistenc ies. There is no cont roversy 
about the writs of habeas corpus and quo warranto which can be issued 
C1gainst rrivate individual s and public o fficers respectively. Therefore. thc 
dlsclI ss io n will mainly concentrate on writs of ccnior<lr i. prohibition and 
ma11damus. 

II is gra tifying to no ie that the area for the operation of these wri ts has 
bcen ex tended. and ri ghtl y so. to cover various admini strati ve agencies cxer
z' lt ing multifMiolis fu nctions. 

There is no dispute th at all consti tut;on ;:t! and admini strative :wthoriti es 
lilC 3mcnable to the juri sd ic tion of the courts. Therefore a \\ ril can be iss llL"d 
against public ac ts of the President of India . Governors. Union and St~1te 

Governments, Min isters. government officers and dt:partmcnts. and other 
bodies g i\'en in the Constitution. i.e .. Un io n Pub lic Service Commission. 
Election Tri bunal, Finance Commission, \Vatcr Di spute Author it ), and At 
torney -Ge ne ral of Ind ia.S] 

The co mbined effec t of Iii re Constitution of Illdias" and Stale of PUN
jab \' . Snt),(lpn /35, is that a writ can be issued in appropriate cases. where 
the re is a vio lat ion of the Constitution or any law. to Parliament and S ta le 
legislatures. 

82. Wri t o r h:lbcas corpus being th' eX,cc.plion . 
83. Sec M adlray Roo Scindia v. U,lio" oj I"din. (197 1) I sec 85 : AIR 1971 SC 530; A·.A. 

t./atJrialagan v. Gm'I!Tnor . AIR 197) ~lJ d 198: Shi lji Nalhllbhm v. Ullum of India. All{ 
1960 SC 606: K. \.'mknlaf(lmaiah v. Slatl' oj A r .. A IR 1960 AI' -l!O. Dt'odl/l( Sharma 
v. Z"/' OOT AhlJlt'd. /\IR 1960 Raj 25: C . Nas t' .nmra Raa v. AI'SRTC. AIR 1959 SC 
J08: Mim CluHlt'rJa v. Pu blif' St'Tvicc CUlllmiS.fioll. AIR 1958 Cal :'.15: M nfrilldn SillSIr 
Gilf v. CJrief Efu riOiI Cammr . . ( 1978) I sec 405, 43 2: A IR 1978 SC 851: Mawr Sill/nil 
v . Adv(lco:c-Gt:ncrnl. AIR 1975 Kcr 57. . 

8.1 A IR 1965 SC 745. 
85. AIR 1969 SC 90). 
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A more recent decision of the Supreme Court in State of M.P. v. Bn
bulal3G has establi shed the law beyond doubt thai a writ of cl!niurari can be 
issued against a court to correct the record if the coun ha:; usurped juri sdic
tion. In this case, :l civi l suit , col lusi\'e in nature, was filed by Babulal again st 

. one 13add iY:l. a member of the Schcduhxl Trib(.! who was prohibited under 
a law of ~1adhya Prade.sh to tran sfer land III a non-tri"b3i except with the 
prior permi ssion of the competent authority, for mutation in revenue record 
as ow ner of land . The cOLI n decreed Inc su it on the b'1Sis of a compromise 
d\!ed fikd by the pJ,nics llan :-. fcrring the ri ght s in ra\"our of the pl.:1ir.tiff. Th (.! 
:;overnlllcnt filed a writ before the Hi gh Coun wh ich was di smissed with 
;10 auyicl.! that the guvernment could gu in for declara tion. On appcal the 
Supreme COlin issued the writ of cr.::rtiorari. The wri l c~n also be issued {() 
any judge quashi ng an action taken ill ;\11 ,.dmi nistrat ive c;\pacily.s7 

Th~ opinion of th~ court s is al so deci sive that writs c:m be issued 10 
statutory boJ ies irn.:spec livc o f thei r functi ons and 'profit ' orie ntations. 
Thcrefo re \\ f ilS can b~ iss ued tu bodies like LIe, I'\SC, Univcrsity. Do(' k 
Labour 13 0:lrd, State Transport Corporation, \Varchul!sing Corporation, StL'c1 
Authority of India, ctL'.ss 

The law rebting to the ame.nability of reg istered agcn..:ies, i.t! ., com· 
panics registered under the India n COlllpanies A\..· t :1lld societies regi stL'n:d 
under the Societies Regi ~ tr;1ti 0 tl Act. is Still in a de" c lopi ng stage anci ! ~,lS 
not reached the stage of Illaturity. 

However, some High eouns ha ve t:lken the view th:lt not only govern 
ment compJ nies bu t private co mpanies al so arc amenabJe. to the \\ rit 
j uri sdict ion because their bye- laws have the forct: of law. Standing orders 
made by th.: cumpanies under the Inclustri :ll Ernployment (Sta nciing Ord~rs) 

'Act, 19-16 were considered as IlJsing the force of bw.SQ The Kerala H igh 
CO UI( ;1 150 issued a writ agai nst the Cashew Corpormion of India, a govern· 
lllcnt comp:lny, on the ground th ;! ! it ~~'~I S perform ing a statutory func tion, 
lIl1dor the Imports and Expons Control Act. 1947 and Import Control Order. 
1955, o f c()ll trolling import :lnd export of c;l shcwlluts.90 Simi larly, ";lrious 

f.,( •. (ICJ77j 2 sec -1 35 : r\ 11{ 1977 SC 171 8. 

R7. Sec K. Pm,bhr.knr:111 v. St(l!( 01 "'-!'r,1/n. AIR 1970 Kef 27 (F Il ): I'mdrnr KWII<lr 8mI' 
v. Chic/Jlll l if·". COIrIllW /I .C, .-\ [1{ 1956 SC 285 (Supreme CCIUrl did nut express :my 
finl[ upinion). 

88. U C v . S.K. Muk/rerjt'l'. A IR 196.t SC 8-l7; ,\tn/mfallv'. 8 arol \". Dil-/. Colltrollt'r, Slim: 
TrallJ.po fl C(Jrpn, AIR 1966 SC 136.1 ; N.N. Mism v. V.e. Goraklrpur Ullirl!rJ.iIY, AIR 
1975 All 290: !/ira ",':IIi1 Misltra Y. Prillripat, Rajl'lulra M I'(/i ,'a/ Collq;I' , (1973) 1 sec 
805: AIR t 973 se 1260; Bihar S:atc Ilurij(//r Kalyall Paris/rati .... Ullioll (J/ l lidia, ( 1985) 
2 see 644, AIR t 985 SC 983. 

89. 8or/u1H Kumar .... 'lIdia ;/ Oil CorplI., A IR )97 1 Plt 174; PrriflliflJ Cftalldra v. Oil Indio 
Ud. , .. \11{ 197 1 A&N 19: A /)ron ; IlIrl/Jall v. ililldrlJ//rml Cab{~s /.Iii .. AlR 1968 ell 1 2 ~ . 

90. K. L Matlrew v. Union 0/ India. :\IR 197-1 Kcr ~ . 
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II! gh Cou rt :-- Inve iss lIl.:d writs a g.1inst SOC i'; lie:s reg istered unde r thl.' Soc i~ l ie s 

R egl~(r:!til)!1 Act on th e: ground th:u their byc- b\i,'s have s l:L tutory force. ')! 
11 ()\\'~\ i;?r. the viI.:\'.' of the Sup reme Coun in Coopcrmi\'e COHmi Rank !.rd. 
\' . ,,\ dd! liltill .,roa/ rriulllw/9.! . (h)cs Il l\! Ll\'dUr t ~lI S :lpproJc h 

An :lulhur ity 1l1:l)' ;'\so be COllstitlltL'd undl.'r I h~ exec lL tive powers of 
gU\("rnnh: nL Such authorille: :-; . though du not OWl; their origin In any s tatute . 
~Ire ("untrd !l e~1 ;11 1<1 rcgul;iled by th e g()\" (' nlilll:nL T he C:l lcuttJ 11 igh Courl 

\\"<1:- ~ )f Ille \'In\, tha I slich ag~ n c.: ie s arc :lllll' n:lh ie \0 the w ril j ur isdi c tion o f 
th c l ll~h Court and i::. ~ ut.:d :1 \HI{ ;\gain:i t tht: Slale l\kdIC:l1 Faculty, an lin · 
lIKorpor,::('J or l1 on-SIJ.rutory body , ~oldy l' .... r:lblishcd by the governmcnt. in 
C.\.ff..:J. .... C n l Ih t.:xcc utivc p")\\'ef !).9' Ild\\t.:ver, the 11 igh Courts of M :m ipuf 

;uld .\I J..:r,y.l PI ;ldc~h rCJchccl ~ Jiffcn:nt corh'lu~ioll becau s.e in Ihc ir apirnon 
sudl h\)dlC:-> cannot OC c las.sified as publ ic :luthor irlt.:s ,9-1 1\s regards the ;11l1~
flab i li t;. vI' prlv att: i n.; titlili ons and prrv;Ht! pcr:--on" IU th~ \\ rit jurisdic tion o f 
lfl t.: ! II ~h C~JlIrt5, the trend of j uulci:ti de~'i)i,Hl~ i-; wiloksol11c . The C'(JUflS 
h :l\~ brl..) \.;cll llc\\ groun,,.l i n o rder to rl..'d res~ tile injury cau sed 10 ;l private 
ill.!!\ j,j.l.d Th\.." Suprl,.'tllc C ourt In~ uJ...L'rt Iht' \'11.: \\ that ;l writ C'i"LIl ht' i S~ ll\""J 

;!::;.l l n"t :I. pflV.ltC I..'\) llcg...: :1 fr'dl JIL·\.! tv l ltt: ulli\ ... ~ rslly on Ihe ground Ihal thl! 

lJ., i\"('r~lt;. lul(' ~ \\ hil.:h :Ht.: <lppiLcJ 10 th...: cl) lkg:c espl.!c ially ill disc ipiln:uy 
nl.l\f~ r :- pI titt.: ~l. l f( lu\'\.." the fn rC'e ("If 1. \ \\1 .'15 In the S:UllC llIannl-'r, studciH~ 

l';lIl I n\\I~l' thL' \\ I'LI jllli sdi<.:tLl)n Dr tilL' ll igh ("n un s. ag;lins l a r r i \,:l!L' co ll cgL' 
lur [hI..' '. hd ,lll d l : ",!" :llly UIIIVCI.SIlY ruk \\ h IC h h:I:-.:l f\)I\..:e or LI\\',9G In i{(lj iOlU 

\ ... i /l Uj!ICl"" 11 c!WISl' 11 t/fil il!l.yr, {/fUI/l 'JI , th...: Supremc Coun IUrlht.: r ht.:kl 
tll .H" I)ri\:lk hody c\'cn if it i:-> not :1 S\:lh.: un<kr Anil:k 11 hut If g(~ve lncd 
b: :1 .... t.I:Uh: h Ih'ltlJl(\ [ I ) p rll\ Ide Iht.: l'Cllcllt under til t..: St:lll1te :tn(t il l'nee Ih ~ 
bt.:nclLi O[ Wflt \\0 uld be ;l\:Iibbk III the C IS"': abuvc. thc SUprCII1L' COUll 
I .... :-.LI(',\ \~flr :tg:li lht ;tll Air F,l[ ... .:c Schl)ol \\)l1dl \~.I"; un.IHkJ but faogniscJ 

:Ind th t.: Dclll1 EtluclIil)!l :\1.: 1 :I nd Rllk :.. ;lO\ ~rn t:J It . 

91 I Jl/tll""/, 11I1 \ (,""I' .-l St! .-\)1/1. ,.\ I){ 1')01 {l.1I' 2.")'1. )\1 ,Ir1dll :\! lIh:lII \ .\1 II.' .,f \\' II . 
f\ll~ 19(,(. { ';, I .:!~. 1"(/III,n,l/ul' " ,\} I' .~I.I!" ( "/l'P .t/,ld •• ·liIiS ' :.'.f,ra! .I'II. ,\1R !')76 
:-' l! ' 15 ~ 1I,III.hIIWI 5 111gll, S:II!, p/ I'MIJ,II" AIR l'}7J I' ..... II 3 1: I': .I.I(/g,, / I! Cl'o.Jj' 

(,"/:fd! U,I 'I~ {t., \ .\ A'd :h , [1') :1;:; sec )"'(, :\ II{ 1<)77 S(' 1 12. "\' /11,. ) ,11111(1 \ 

/}.',/U d/it {(oj. ILI< J')(.') 1)~' 1 .:!U2 
'J2 11t)(r', 2 Sl'(' ." .. \)1{ PF0 SC 2·1';; 
,} i Ii:jtlo U<lI IJWI \" II (' /),11 ( ;U: ''-: I ,.\ 11{ I IJ."l ' (';Jl ::?~') 

I)-I \,/i '. /ld" ·1 I lto'I;;." \ l'lt-IIL t,II:. !JS~ (111"':\ /lod l .l. AI!< 1'1()~ io-I :UH (IS SI\' ''':0[(/1/1 
,( ClI \ (r"l/ ,'".! .\1.'.-1 C"lIIr"I!.-r. AIR 1<)(/') :-'11 ' 2j 

')j /'.1< ),l, /h \ A I . J'.: liL/.,. (1971 J 1 1.LJ ~(I: FI.·.·llln ·,.. { ·{iIIll'liII"'· "t' l'ui ,}, f),·S' ·""· ("oll .. S' 
\ {.dl /l/Ili ,~;lI rdlll . ([ ')7u) 2. sec 53 ,>\11{ 11J70 S(, S:-i S 

-;'1 ,I'::" '~ :"'l },: /jI1II(:,I ' 1'1111':1'.11, ),..", , (I,:.! ,\ h:/', C,,!{,·g.·, '\II~ 1970 Dd :>5 .'I" , ;11.,,) (j 
,\I , ".! I ()1I1>.I, \" ,; "t Sdll ,f..rli 1,'.1"'11/,\: 1' • .1 C(II/ur .. , :\ II..: 1971 Ori ~ 12, /I .\fI//u"I> 

('/:/1"/ '\ /I'II,·,·r. (}'i"(I , .-\II~ 197r (i f! \'/ 5 U<I.III./ A" "" :, lIi \ .\! ,l l. ,\J ,·IIl/I.1 
,\t ,:il.ll I 11///".'11 ... \11..: 1'>76 1':11 37 ,':; 

'17 (I"'A) ) 1 sec 2(J! 
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The Suprcmr.: COlin in R.D. SlIl'flY \'. Illfe l""al i (Jl/C// A iIJJ() I"/.'i A. III/lOrit)' ! , 
Iws Tightly extended its reach in matters of issuing writ s by liberali si ng the 
le ,:;1 which brin gs an admi ni",[r:tli\'c authorit y within the gr:I\'j l;tt io!1:!1 o rbi t 
o f the term 'State' in Article 12 o f the Constitut ion. The core question in 
writ juri sdic tio n in lndi:l h~ s a lways bee n w hcthc l an adrn.inistrati \"e ;'lu tho rit)' 

is included in the category o f \1ther :lut horitics' ~s contempl ated by Art icle 
12 with in the dLfiniti on of the tcrm ' 5 1:1 IC' " In Rajo,l"rlwl/ Electricity Bow "" 
\'. M ohrlll Lnl2. the coun hel d th :lt ;1 co nst itliti o n:1I or statutory authority 
would be w ithin the mc:..tn ing o f the ex press ion 'Dlher 3U1horit ics' if it h:\s 
been invested with St:Hl110 I'Y power to issue binding d irections 10 th ird pJrties. 
the di sobedience of which \\Qu ld enta il pen :l J consequences or i, has Ihe 
sovereign power to make rules ~nd rcgukitions hav ing the forre of b w Th is 
test was foll owed in SlIkltdev Sillgh v. Bllagml'flm3. Howe\'~r , in thi s case, 
Mathew, J . enunciated a broadt: r tes t, namely, whether th e adm ini strati ve 
authority is an instrumental ity or :Igellcy of the govern ment: if it is. it would 
frtll within the meaning of the ex pression 'ot her authorities ' and would be 
·S l ~\le· . Thi s test of 'gm'crnl1lcnlal inslrllmenw lit)' o r agency' was (vlInd tn 
be moSI sati sfactory by the S LJpr~mc COlin in R. D. Sherr), v. J/!! l!nwriolla! 
Airports All r"orily~ . In thi s casc onc of Ihe questi ons invo lved was \\'he th er 
the Intl.!rnalional AirpoEls Authority cOlbl ituteci umkr the lnkrnational ,",i.· 

pon s Authority Act, 197 1 is 'S I;I[e' wi thin the meaning of th " t c.'prt:ss io Jl 
in Article 12. It is no denyi ng the fac t that the question of determ inin g 
whether an admini strative ~Iuth or it y is i1c ting as an instrumentality or agency 
of the government is a hi ghly complex questi on. However, Bh.:lgw<lti. J. 
Jtlcmpted to pnn icuiar isc certa in re lev;mt factors which may provid~ an 
answer to tht: above qut:st ion. th uugh suc h facto rs may nm be exh austi ve . 
He observed thaI a finding of e;\ tcnsivl.! and unusual financial a ~s i s rjJncc pl us 
an un usual degree of control o \'e r the nlJIl3gc ment and policies mi ght lead 
one to characteri se an operat ion as· State action. Moreover, the existence of 
deep and pervasive State conlrol Illay ~Ifford an indication lhat th e corporJtion 
is a State age ncy or in strument.:i lity. It may al so be a relevant facto r to 
consider whether the admini strati ve ;lUth orit )' enjoys monopoly status which 
is State conferred or Sta te pro tected , for there can be little doubt that this 
type of monopoly status would tie .the au thority to Ih e State. Again. if the 
functions of the authority arc of public im portance "nd closely related to 
governmental functions . it would be a re levant factor in classifying the au th· 
m ity as an instrument ality or ;lge ll CY of the gove rnmcnt. Ilowever. it docs 
not mean that an agt!n..:y whi ch is otherwise " pri vate entity, would be an 

I. ( 1979) 3 see 489, AIR l'in se 1628. 
2. Aln 1 %7 SC 1857. 
3. (1975) I sec 421, AIR 1975 se l3}1. 
4. (1979) 3 see "89, AIR 197'! SC 1628. 
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256 Jluhcial /(e l ' jell' vJ Admill islI llfil'(' ,\(1/011 I Chap. 

Ifls tf Uril Cllt a i il) of tht' ? ' )\'L: IIl IllL: IJI hy r..:a :-.O ll of c a rryI n g. I flt: function::. o r 
public im por[;lllcC. Hut the pu blic Il ature of func( iu ll ~. I f imprt:gnatcu wi th 
go \'crnrn clHa l ch.lracl('r or tied or e nlv,/incd with gOYL: lllrnCnr or fonified by 
some () th ~ r ildd ilion.tl 1;1,:'10[, m: l)' re nder the au thor ity ;111 in.:i trunle ntalil)' u r 

agc:.m:y o f I h~ ~O\·c rrll JIl'n l. Spcc ifi-.:a ll y . i f it c!c p:ulJl1Cnl of ,t ()vcrnme rll i ~ 
trans ferred to an ;\d llllJ ll strat i\,c :l whori ty. it \\'Quld be- a strong fa c lo r sup
pon ive. of l hi:; i n fcrcn~~. Th~ ('oun w itl have to (,)lb id .... r the c umula ti\'e 
effec t o f these \' ariuu::, f:I(.:[ol"s and arr iv!'; at its dec ision on the basis or a 
p.l.rt iclIl ari scJ irh"juiry 1!H~l [ h~ raCI:; <l nu c i rClI lll stances o f 1..:.1I: !t ('asc " It is nOl 
eno ugh 1(1 examine st;r iatim L"a (.: h o f the fac tors upon \\ hid l an :idrnin is tr:t ti\"c 
au thor ity is "': !.lI!llcd II) b..:! an inslrllnl.::ntJlity or ag~nl.."y of Ih..: go vern men t 
:1Il...i 10 dISIllI:-.:-, <':d ..:h ir,JI\ i~lua ll y :i'> uc ing inslIflll: ient tv SLJrJhl rt a flilCh ng 
1\) 111:11 cffcl.:1. Ii I:> the .1~~ rcgJ t c (Ir c umuLlt!\"(.: e Ire,:! of :tIl the rt:l cv ':l.IH 

(al" WrS lhal is c"u ll!r lJ lh l1g ,"~ Th crc(o r~ , in order to cic(iu.: \\ hc thLr ~Hl admin ~ 

htr':l1i\"c authority I:. ~ubj,xt 10 the writ i s~ ui ng juri sd iclh)n {I f" the L"OUl i, the 

I ':.:. t IS nut tlw t':-,t~!b!l~hm..:nl o f Ihe autho rity by a s t 3 tU I~ ur Its inL.:l)rpUI ali o n 
unda Ihe C\)ml':Lni-=~ :\ ,,: 1, 195(1 0 1 Soc ic til.:S R(!g i ~t rJ ti lm :\~. t. I S()O hut the 
rel~lli unshi p \~ Ilh th t; gl...l\ c rn men l. 

Pi l.."i-.ing lip the S:In1;: thr~aJ the Suprem e CO LIn in .\ 0 111 ?m kl/ sh /(ekh i \'" 
Ullion O/ l lIril./J " held Ih:tl the B h:uJt Pe tro leum COrptlr.ltiun, :J !-!d\"crrunerH 
CtHtlp a n) r...:gi ... r.:r.:d u l 1d~ r the inJi an Compa n i ~s Act. 19:'6. IS 'S I;II C' with in 
!hc rnca ni ng of ;\ rtll"k I ~ l lf th.: Con:-. titll tioll" By the B~lrI n:1 h Shell (A l"+ 
qui:-. it iL"ln uf Undcfl:\~ln g in Il1lll:1 ) A.: t. 1976. the govcrnmcnt had acq uired 
the ulld~ r t aklng 5 In InJI:J of t ill: J3urm~d"l Shd l O il StUI".Ii!C and Di s tl iblll ii' n 
('omp:my :lnd hand...:d the m over to Bh :trat P.:trole lifTl Corp()rati()Jl l .rd ,. a 
gCI\Cl"IIlIlclll com pany formc d for t h i ~ plllpO::'C:, A \\rit p~ {i : io n \\a$ filed by 
:m emp loyee u f the Burm:llt Sh d J CI.)I1IP:IJlY . \~ Ill ) tu ~j r~ljrcd :Ind was enti l kcl 
1.1 get pens i ~Hl trntn the Hhara l Pel rokulll Corporation, for the re.-> ln r:HiL1!l o f 
cut in his pcn:-.luJI" ;\ prd lll lin:lfY ohjt.:L~ t!Un \\ " a~ 1,1\.. (:n Jg:IIIlS I lhe wr it tl1 :11 

Ilt.l \\' ril ( o ll i e! I i.: i.lga ilh l Bharal PetroleUII1 Lt d sin...:e i t hl..'lllg i\ COlll P,IllY 

r egi 5 t~~ l c J unda the I ndian Companic.:i Act. \~.ll;j nO( "SI.lh:· within the 

I lle.lIllng. of .. \rth.: lc 12 lit" the Con ... [i1Ullnn " O \'e lruhng Ihl.! Ilhj lxl io!l the 51\ + 
prcl11C' Co.l n held tll:11 thl' tfllc te:-.\ f{lr I.: lass ifyi ng a h( ld), JS 'SI :I IC' \\ ilh in 
the IIl l' :l ni ng. \)( ;\n H.:k 12 IS nut \\ het iT c r it i:-. crc:Hcd hy ;, :-t:tllJle or under 
;.t s ta tu te blH \ '."hl."lhcr b,.>t1t.ks di sd ~,lreinQ: the f llt1(li()lI-; \)r U,llll:! hu-;iness ;1:' 

"til;;:: pr\) \y nf th..: SUII.! . t!Jete Illu;-. t b-c ~~l Ck l1l t: 1l1 \. l!" :Ih:il:y t l~ :lffe,: t k~:l l 
rei.ll i0il :i h~ \in ll t: of p(mer \'I.!:-.(t:d in it by I h~ bW.1 \\,hi!..: d(' ;l lin,:! \\ith the 
\ ~H i()l!:i f l.) rlll s ut pub ll l..· l." l1 ll..'f"pris<.: :-'U l..'il as gu \-"ern ml.! 111 (kp:Jrlrtll."llb . SI:lILi lory 

(1,1'):,11 I :-.t"( " ,II'I :\\1{ t'H l :-)'" ..:12 
U" II .1)"; (SlT ) 



~ 

I , 

7] Public Law R eview 257 

corporations and government companies . the Court observed that mere ly be
cause a company or other legal person had functi onal and jural individ uali lY 
for certain purposes and certain areas of law, it did not follow that for the 
effec ti ve enforcement of the fundamental rights "\Ve should not scan the 
real charac ter of the ent ity". If it \\'as found that it was "a me re agent or 
Stmogate of the State" and was in faci owned by the State or co ntrolled by 
th e! ,State and "in effec t as in('amalion of State". why should it no t be in
cluded within Article 12 o f the Co nstitution. In the instant case on the basis 
of the extensive control exercised by the go vernment th rough the Acqui sition 
Act, 1976 the Court ruled that un like an ordinary company Bharat Petrole um 
Ltd. was a limb of government, an agency of the State , a vicarious c reature 
of statute working on the wheels of the Acquisitio n Act. 

Applying lht! same "instrumentality o r agency" tcst in Aja)' flClsia v. 
Khalid Mujibs. the Supreme Court held that the Regio nal Enginec:r ing Col
lege, Sri nagar es tablished and adminis tered by a soc iety registered under the 
Jammu and Kashmir Regi strat ion uf Socicties Act, 1898 is ' Statc' within 
the meaning o f Arti cle 12. In th is case the validity of adm issio n procedur~ 
o f the coll t:ge had bee n challt!nged . T he Co urt observed that the co mpos it ion 
of the soc iety was domi nated by the representativt:s of the Centra l and Slate 
Go vernme nts; the ruks to be made by the society had to be appro ved by 
the Central Government and the acco~nts o f the soc iety we re req ui red to be. 
sublllined for gO'Ycrnme nt approva l and scru tiny. In view o f such ,,::oo(fo l 

mechanism of the government, the eng inee ring college was held to be al1 

"other authority" w ith in the meaning o f Article 12 of the Constitution. 

Against the backdrop o f these cases now it h~s be!!n cons is tently held 
that governmcnt comp~lOle s and coo pe r:uive societies are 'State ' wi th in the 
meaning of Article 12 of the ConstilUtio n. Therefore, now bodies such as 
Food Corporation of India,9 Oil and Natural Gas Commission .1O Bihar SIJte 
Ekctricity Board. 1I U.P. State \Varehousing Corporation,12 Panchayal ,JJ Co· 
op~r,llive Society,l": Centr:.! Inland \Vater Transport Corpo ratio n,lS Life In
surance Corpo rali on, I6 Industria l F inance Corporalio n. 17 Road Transpo rt 

s. lI 'J.'S I ) I sec 72 2. A IR )IJS I SC 4 87. 
,! 

10 . 

II . 
12. 
D . 

" 

I j . 

16 

17 

S/alt' of I'ulljap v. Raja Ral}/. ( 193 1) 2 sec 66: A IR 1931 SC 1(,9·t 
K C j u;,il i Ii j . UllivlI of l ,rJia. ( 1985) 3 sec 153. A I R 1% 5 SC 1046 

SlIr.lo Narm,! Ya.la l· Ii . H S 1:.". BlJord. ( 19S5) 3 sec 38: AIR 1985 SC 1)41. 

11.1' \\'(lrdrv,uIIIS CorplI \' Vijny !\·""I ; ' ~ . (1 950.1 :I sec 459 . AIR 19 S0 SC 840 . 
~( CIfr' f}I Clrj llra! .... . NL 1\r'~ Ii 'll'/al. (19St») -1. sec 653: AIR 198 1 S C 53. 
OIlJIf'ia/ PClIIrI(l Ltlll v . OM .. Illdorf' . A IR 19 78 fo.I P t91. S .... also T.:J., uj V(J.){lIIdi , 
UOI. \ 19SI'I) 3 sec 4 5\). Supremc COU ll ho:ld !h.1I J register ed soc ict y will bc= trc .lt ed 
:., ·SIJ { ~· If e ither gU "cl n lllcn! u lIs i 'h ' l:> Il..Is b,-('n und..:ltl kl'u b) i( o r i! is pe rr,)(m : n ~ 
:1 puhli l: oblig:tt iun or I hl' Sil l<.: 
CI'li tralllr/(JIut WlH<'f Trim .• pVf l (","p" .. "" JJrojo Narll G(III!)lIli. (1936) ;l sec 156 
I.IC \" . Mamd,/r ll i f.I. 511(1;1. l l?<j~ j ) sec 637. 
SrrV'I '.'I· SlIlgli \ Hlhl gmr, ' III. (1 \)75) 1 sec: 4 :!1 
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COlpl!l;\IiL); l.l ~ Ibilway U oardYJ R~ st.: 1 \ t:: B.IJlK oj" InJia,:o N;)ti o ll;di~L"d 
1;;Ulk. .. . ~1 SI:!!\.! Fin:\Ilcl:: Corpor=ttl(Jn,:;~ HIt.!.!.11 i-'L"lrokulIl Co:-por<l ti0I1. :!3 111 4 
d U:-' lr I.d Sl.!ll=,tll":l i Institute .:!': SIL:c l "\IIlIIl\ril) IIf India ,:!; Project cmd Equip
llll.'!11 C<)ip(l!;l!lnn o r fncli :l.::6 Il lndu::.t:tn Stccl ... Limilcd,27 Indian Council (,I' 

.\ ~ I h:ul lur;d RL'~l·:II"I.:h, :8 J\ 'l ockI 11 BakL"ry, ~r.l Sdloo l llill by a Publ ic '1'111 .... ' 

1' 1.:(l..' i \' ing fu l l m su hstantial :.tmuullI o r c .\pell .... l·:; by \~'ay of gran t florn GO\" 
L'lIll11L'rlt,'P (;.13. Pant Un iversity of Agricu!tul~ :llld Tt:(' hll() logy~1 and Indi:Jll 

('(It1Il.:il (If :\g ril' ldltlral Hcscilrd-l:;~ h~t\'c bL'L"il broll~ht ,,;i thi n the writ j uris 
di l.. tiun of [~l~ l'1l1l1IS. Food C\)rpur:ltio n o( I mit,! IS all illSl l lllllcnt:llily of SILltc 

hC,,:;IU'L (\fiC C:-,p':dS ;1 f:lir and impan i:'II de.!! fmm iLJJ Hut app ly ing th ~ 
;0.:1111(: 'in ::. lfUI1lCJl l :t li ty and ~gency {C" l' thL Court hc ld th ;"l t th e In st itut.: of 
('I'il~ti[lltion.d and P arl iil lllcntary S tudics, New Ddhi is nu l 'S tate' fo r th(: 
pUl puS::S n f writ jurisdiclion.".J 

[\('11 though [he cou rt s in Indi:t Iw\'c greatly c.'\tcnckd the meaning or 
[h~ [(,flil 'St::k' in order to ~,\ tcnd th eir long ;trm~ ncvt:llhclc5S the quest ion 
'>111 1 t(l be ckci d(;d is whether a public t,\\rpor:ll il) !l oWlled by pri\":ltc incJj · 
\'ldual" cm he t.:onsickn:d as 'State' . This questi on was dcb:l1('J before the 
Suprellle Co~Jt"{ in M.e. AlcJll(l \". Ullioll of Il ld(({)5, In th is case the point 
for di:-t.: llssioll \ \:t S whethe r Shriral1l Fert ilizer and ChclI1icJ ls Ltd" Delhi, a 
publtc comp;IIlY owned by De lhi Cloth \111 J:.. LId, i~ ' State' wi th in the 
Il1c:I!1!llg of Article I J: o r the Constitut ion, It was contended that Shriram 
C'n!l1J1any i-..; 'Slale' bCCClU -";C it IS ca rryi ng l )/l :Ill ind llstry v il :t1 10 the public 
intL'r (,.' ~ 1 \~ itll ;\ 1)Qlt;ntiJ i to Jffel..'t the life ;1nci hea lth of (he people under the 
,Idl\'\.! cl.mlrll\ of the go\'crnm..-:nt. Furthermore: it is carry ing Ull all industry 
\\ hlCh il cc\) rJlilg [0 the de..-iart!J policy of Ih~ go\'~rnmefll was uliilll1lt('ly 
inlel1lit'd 10 l"c c~lI ri..:J ou t by the: go\'ernl1l~n t itse lf. It wa~ also pOlllled out 
111,11 ;1 si/l':!bk f lnilllC ial :!iJ comes fmm thL go\crnlll(:l1t. Taking :ti d of tile 

l~ ,\t.'>tJ11' Shlll' RC'{t,j Tr(/II\I '" COIl'/!. \'. /J('\"/"{/j U'J, ( 197G) 2 sec SG:; 
I? Uly. U(J,lfd \". (I/J.It'rrer 1'lIbfil 'arl,III.>, (1972) 2 sec 266 
:'ll 11", ,,'/,,' lJ.sl!~ uf II/dia \', Pllfill(JI, t 1976) .1 sec S3S. 

2 1 K. S!;,:phnrd \", UII/Oll of India, (19S7 ) -! sec ,13 I. 
n. (;I)nr,iI FiIlO'ln' (,(11"1)11 \ ', I .ulill I {f/!I'l.\ , (1933) ::; sec :'79 
.::-' ,I{ S fl , '{Ii \' 1f,I ,d/'lI' ,1I I', !/, ,1.':0:: ell/In, .. \11{ 1()SJ (juj 19, 
,'I .lii' ./l;!' \ hld/"Il Slari.H" 'ltf /I:,[ i: ,,,.', (11)$:;).1 SCC 5X2 

25 lJilur Sidie "lJIij(1Il KIl{~,'" '">r.n.\/;,l,J v. VO l, ( 1985) 2 sec 6.1 ·1. 
~(, , \ I. . K"I", ~ I'rojn" alld 1:'Ils,ill" o'rillg Corp" "f bulla, (t98-1) :; see 3 16. 
n. \l'V'hllltil \. IIIUdult.1II :)11'.-1, ( . rd. , 198.1 Supp sec 55,:' 
2M. VK. UIIIIIIl('halldra Iya \'. UOI, tt9S~) 2 sec 1-11 . 
:!'J. ,\{II'/<'III FU(I,I I//J:I.I/ri<'.1 \'. J:nl"c' l.:ar, ,\IR I ')SR Guj 26 1 
:;0 M a:w:ohal! SillSh v . U.T. CII'llld:snrlr . 198,1 Supp sec 5·10. 
:' 1. C/willlloll, C"lI/bi'l1"d 1-.",:! r.-/llI"o' J-.'. ~ I ;m , v. Ol i ri:; 0 (0, ( 1992) :; sec 513. 
~' S.\{ 1/: •• /.\ (Ill) \ . /(',\ s ,. ( t'),}J) 1 ~CC t ~2. 

II. """'! C(:r/" IIf "~,jia I\"' II ~"T.I' U'I:', III Y. FV!ld CorJ':: vf 11~,fi(l, (1996) 'J sec . .09. 
J,l "fi.-/... rtlj \ 'rl'I;/:,/i \ . ('lIi, 'n ,~"II:,ii, -I, lI9SS) t :-;CC 23() 
35, (19S7) 1 SC(' 3';5, 
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American State Action doctrine, it was also argued that a private ac tivity if 
supported . contro lled or regulated by State may get so intertwined with gov
ernmental act ivity as to be termed State ac tion and it \ .... ould then be subject 
to the same constitutional restraints as the S tate. The Supreme Cou rt though 
discussed these arguments in deta il leading to an inescapable conclusion th at 
the corporate device wi ll not be allowed to be used ~s a barrier for ousting 
the Constitutional Control of Fundamental Ri ghts, yet it missed a unique 
o ppo rtunity of deciding the ques tio n square ly which had a di rect bea ring o n 
the ex pansion of human rights jurisprudence and soc ial consc ientiousness 
with re ference to corporate s tructure in l ndia. 

H owever, following the same libe ra l trend the S upreme Coun in Vlln i 
Krishllan v. State of A.P.36 obse rved th at the term 'au thority' used in Artic le 
226 must receive a liberal meaning unl ike the term in Article 12 because 
Artic le 12 is re levant only for the enfo rceme nt o f Fundamental Ri ghts under 
Art icle 32 but Article 226 confers po wers on the High Court not only for 
the enforcement of Fundamental Rights but for non-fu ndamental rights also . 
T herefore, th e term 'authori ty ' as used in Art icle 226 must not be confined 
only to s tatutory authorities and instrume nta li ties of the State. It mJ,Y cove r 
any o ther person or body performing pub li c du ty. Appl ying·the test of 'public 
duty' the Supreme Court held tha t a private medical/engineering college 
comes within the \I,.Tit jurisdiction of the Co urt irrespecti ve of the ques tio n 
of aid and affi liation. Therefore , where ' publi c interes t clement' is prcse rll 
writ is maintainable . The Apex COllrt thus al lowed a wri t agai nst a non ~ :1i ded 

pri vate educational institu tion where its employees were seeki ng parit y in 
sCJ, ie w ith employees of government instilu tio ns.:n 

In Pa rdeep Kumar Bis ~ ~'as v. In d iol! Insti{lIte of Chemical Biology33, 
o nce again got the opport uni ty to define the scope o f word 'state ' in An icle 
12 o f the Consti tutio n which determines the rCJ,ch of writ jurisdicti on o f the 
Constitutional Courts. In thi s case appe ll ant had ftl ed a writ peli tion agJ, ins{ 
Ind ian Institute of Chemical B iology. C alcu tta . a unit of Counci l of Sc ientific 
and Industrial Research (CSffi.) fo r qu ashing his termi nat ion orde r before 
the Calcutta High COUrl which was rejec ted o n the ground ·that CS IR is not 
a "state" as dec ided by the Supreme Court as back as 1975 in Sablwjir 
Tin-ari v. Union of India 39 and hence not unde r the writ j urisdiction o f the 
COli rt . Appellant approJ,ched the S upreme COLIrt where two-judge Bench 
Jec ided th ;;t l the decision in Sabhajir Ti a'o ri case deserves reconsiderati o n. 
Therefo re , the matter was rcfcrrt:d to the Constitutio n Bench. 

36. ( 19'):; ) 1 sec 645 
37. K . A·ri.\/lIIfl llla,·iUfr.\I.h. \ Sn \"<'I I ~ Ill " '''''ar, 1 H ind" Cv U<'Sr! of i:"ngi/l<'uillg. (1997) 3 

see 57 l. 
l a. (2002) 5 sec ti t. 
:;9. ( 197 5) 1 sec -I SS 
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U'l.:fl ul lllg Savlll/jii T 1II'{II'i ruli n g, !h l! Ct) Il ~tl lU tion Bl'llch hel d thaI 

'SII< is ' ~ I ; L 1C:' within Ih!.: I lh:;uling o f the te l m in t\ nil'le 12 :lnd h~nc..:: w ith in 

!he \\'1 II JurisJL('til)i1 of [IlL' "'OUT!, :'1,tj \.)r it)' or (he BI.'I1\.'h opinl.'ll th:11 the 

dt.:f!n iuo ll uf the li.?!!ll ' statc' III Arti <.: I \~ 12 o f [ il L' CUIl ~ 1 1 1\ltioil i s i l:L' ill." ivl.' 
and nIl! ex h austive :md hem:\,' rcprc ~C: lll s " g re:tt gcnt:rnlll ic..; (If Ihe (\l llst iw 

linn" the ~:()ntl."Jl{" Ilf ,dl iL'1I :m~ to be suppl it'd by the Court from tiln!.: to 

tilll\,', ;uld fllrtht'l hdd tll:;t hoJil':':> crc:llco tnr thL' pllrplISt' (I f prdllltlling th L' 

r:tiUI; ,t1 ;otlal ,Inti IX\lllomit illll.:l cst:-. of Ih ..:: PC~ )p iL: ~Irc ~' \ )\ ' t.:II.'J \\ iihin ttll.' s...:upe 

tJf \Ithn :t ll tt HlfillCS' In :\1"Iic lc 12 of the CClllstilu [i oll ' I he il." ... 1 :tpplil'd in 
Ihis cas.: \\;; ;, Ih:11 \\he lhl.' l" (he ~lI t h() r i ty i.;; ( i n ;ln(" i ~dl y , fU lict iun::-tl ly and au , 

minis lr'l1 ivd y domina tl!d or u nd e r th e cOlltrol o f th~ go vern ment. 

S u c li a ~ontrol mu::.t be pa n ic: ul al" to the.; authority :tnJ must be pcrva::,i vc, 
If It is fuund then the authnrity/bvdy is. a '"tate' w ithin the ml:,lIling of A rt ick 

12, Amplifying the rC<l Sl)fl fu r Ihe need to expa nd Ih e meani ng o f tht; te rm 

'" t'lte ', thc Co urt ob~~ r\ (!d that with the wide ning of the curKept u f eq u:tlit y 

urldcr /\ l li\:It::,:> I~ and 16 of th t; Constitu t ion by jud k i;IJ interprct.!lion Courts 

~ough[ to ('urb arbi[r.!ry t:.xc(risc o f powc.: r '-Igai ll !:o t ind ividu.11 by 'Ccn tc.:rs o f 

PU\\'CI' ,1I1d fur this re<I~()n com..:;,pon Li ing t:,\ pansion i n judl(:i;t! dl.'fin i l iu ll o f 

II Il! terJll ' :,1:11C ' , [0 bring all ::, uch POWt: I ::' wilhi n the writ juri:,d !Cliv n o f the 

Supreme (\Hllt ;lIld the Illgh Courts, 'f hl:l'cfore, :! body, \d l~ther cr~;l lc\.1 by 
,\ 3l tl tut~ 01 unJ!.:!' ;, St.l tli[l.:, if ::;et up ill the nat io nal 1l1 l C rc~ t to flU Ihe r the 

l:cunolllic \\L' l farc: of tht.: .socic ty. a fUllc t io n which b fundarr,cllw l in [he 
~o\· crn~IIll'\.; of tht; (ountry, falls \vi lhin the definitiun of the. t ~ rm ';'latc' be in g 

an 'uther nUlhunlY' , The Cou rt indic:l ted that pO\\crs \ ..::::. tcd III th ~ Prim!.! 

l'"j l lll ::.iL r <I:, C,X ofric io Pr(:~id!; nt o f the Soc- ie ty pro \'C~ th e dom inant ro le 
played by Ille g\l \ CITHllclll ill tl lc a ff,l il s of Ihc CSI.R, 

ill <l1l\) the l \..";I<.,t MysoJlt: Paper Mill ,') Lui , v, My,~o l t! I'aper Mdt ... Office rs ' 
.'\:duci flfi{)II!' \) CUlIn hdd a go\,crn III 1..' nt COI1lP:Hly whl!rc 97{,'c, of its s h:lres 

,li e held by the goycrIll1lcnl o r fin:lIl c ia l in ::. ti lution ~ under the cOIHrol o f th e 

go\'e l llllll:lll, i ts dir~ct()fs arc nO lll in~c uf the gov~rnlllcn t ;md is cntn l.~tcd 

wilh the puhllt' dUlin i'i 'Stalc' within !\nit.:k: 12 o r' thl.: Con:-.tiwtlvll he i1lg 

Ihe agency .tlld i nstrumcntality of (he ~ t ~ l l e beca use tlH..:se [:le ts show a pa
\'<ls ive state l'o llt ro l nvc r Ihe d<1 y-to- d ay fu nc tio n ing o f the com pan)', 
Apply ing the tes t the COLI rt conc:l u dcL1 th a t M ysorc Pa pe r M i lls Ltd , a gov

~ r nme nt (O IllP:WY, registered und er the Comp:-Hlics I\ C[, is ' slatl!' , hence , 

unJcr ti1l! w ri t j uri sJ ic tion o f til!; Court , 0 11 the S:lllle a na log.y , ll:ltiol1J li scd 
h,lnks \\crc hdd to he ' S tall! ' ,.! 1 

,10 (20U~) 2 ~('C 167 
,I I , /J,1II ( ,oj l ll,lid v, 01', SlI'lIrnJ.(,'r, (2003):2 sec 721 , 
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Within the area of public law review an interesting quest io n which came 
before the Cou rt was whether a socie ty though not sponsored by the gov
ernment but taken over by the government under the Cooperative Societies 
Act is 'State' in order to be within the jurisdictional reach of the writ juris· 
dictio n. The matter is pending before the Constitution Bench of the Supreme 
Court.4 :!. 

It is no deny ing the fact thaI though the extension of the Court 's writ 
aid to companies and societies would make them more responsible and re
sponsive yet if it in any manner hampers the corporate management viability 
it may adversely affec t the economic grounds and accountability. It is for 
this reason that the Supreme Court has left the quest io n open whelher Air 
India Corporation is a S tate and, th erefore. bound by constitutional rcscrva
tions under Article 16(4) of the Con51i tution."' 

Though the trends in judicial behaviour as d iscussed above are welcome, 
the who le npproach has been halting and variegated. The trend of the Indian 
courts to take shelte r beh ind tech nicalities of law makes the growth of law 
stultifying. The prima"ry purpose of jurisdiction of the Hi gh Courts as laid 
down under Article 226(1) is to protect the 'little man' from an)' inj ury of 
a substanti al nalure or substant ial fa ilure of justice besides en forcing hi s 
fund ame nta l rights. Therefore, instead of be ing obsessed with the status of 

. -'person or author ity', the cou rt must exercise its power for the protectlon of 
the ' Iiule man'. Threat o f injustice may arise not only from the constitutional 
or statutory agenc ies bllt also from private persons and bodies commandi ng 
vast economic and political po \\'e rs. It is grat ifying that the Apex Court in 
Bodhisat/I'tl Gnllfam v. SHbhra Chakarnbortyw held that the court can en
force fundamenta l rights even against private bodies or ind ivid ual s and also 
award compensation for violat ion o f fund amental rights. The court may exer
cise its jurisdic tion suo motu or· on the basis of a P IL in the absence of 
pe:rsonal approach by the victim . 

Generally speak ing no writ can be issued to any const itutional func tion
ary to form an opinion aboul the eligibi lity and suitabi lity of a person fo r 
appointment as a judge o f the superio r cour t. In this case alleged ly a sen
iomlost District ~lOd Sessions Judge wanted his name to be considered for 
:lppointment as a High COllrt judge which was held no t permissib le:' 5 

-Il Se.: r , Vaidyn Rnj(IJr v . SltJlt' of T.N., 1992 Supp (2) sec 10 -1 . 

. 13. ,\ir·/lldin \'. n .R. Age' , (199.5) 6 sec 359. Sl'e also enlcul/a Srale "f"rml.\·porl Cnrporalimr 
v. CIT. ( 1996) 8 sec 75:-\ . Wheth er ST C is :ln ':lu!hori!y' under ,\n . t 2. quest ion ..... :1 5 
kft open 

-1-1. (1996) 1 see -1Q(). This ease earne b<::forc the Supre me Court in:ln SLP pelition under 
Art. 136 . 

.IS . H..K. ;\Iahnjrur \' . ('hid )rmitl:' of II.r. lIislr Court. 1995 Supp (3) sec 655. 
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( 2) Loclis S tandi to challenge Adlllin is tratiyc Act ion 

Afte r d isc uss ing the suuj c<: t 'against whom writ may lie' . a Icgi lillu tc 
q ll ..:~ ti ' ~ 11 ;~ r i scs ;] s to who can ch all enge :,11 :ld 1ll i n i~t r at i ve actio !! ? T hi s brings 
us to the prob lem or !-t ancl ing o f a pCrS(ll1 necessary 10 e nt itle him 10 sue 
thc :1 ci lll inis trali\' c ~gt; n c i c s, Th~ developmen t in th is area has been a p:ltch
\\'011 ( 'I f La .... ..: Iii\\', It ha .... not )'d UeL'!! full y realised tha t no one \\ 111 spend 
hi s lliL'llq :l lId tillle in l:hallcng i llg all ~lL'ti ('\ !l un less he h : l ~ .... omC' inlL' lc!- t in 
11 : \,hy the ll .... llOllld he be disc01lJ;1gL"d ? 

In case o f a wr it o f habeas corpu s ~ny pcr!-on cnn fi le the writ to ~cc ure 
the Ickasc o f ;.} person in i l1 cg ~ 1 detellt ion. publi c or pri vale, In the carly 
d.!ys of 1979 , a lawyer of thc Supreme Court filed a writ lo secure the 
Ic ll':J-,e (I f unden ri:.il s in \',ui o us jail s in lJ ih.Ir..!(' 

t\ \\ii l 0 (' flLlO warran to al so can be fi lLd by :l ny perso n to challenge 
ttl .:: :t;"pointlllcnl o f n. person to a publ k o rfice, whether or no t he hus n 
perso n.1i interest in it. Thi s is all owed pcr ll :,!Js on Ihe:: g rou nd that cv~ryone 
has an interest tha t publi c money must Ilot be wasted o n inval id appoint
ments. In the same manne r fil ing of a writ petition in public interest is ~Iso 
an Lxcepti on to the general ru le of locus slancii . ..t7 

The general ru le gov..:rn ing Ill..; wrils of Illand amus and cert iora ri is th;1t 
it is only lit.:: person whose rights 1t,IV"; b'::LI1 infringed who can apply for 
the writ. However, it is no t necessary that it lIlust be only hi s persona l right 
wh ich is adversely affl!c ted, ( Ie may challenge :In acti on eve n when he has 
a right com mon with o thers. Thcre fo re. a taxpayer sh.:111 h'1\'C standing to 
prcvent a misapplicati on or misappropriat ion of public fu nds by an <luth 
nrill', ':) and " 11 o rdin:try c ili ze n sh;]l1 ha\"c st:lnding to c il J lle ngc an el ec tio l1 
held contrary to the pro vi sions of law . .!9 In the same manne r, in case of a 
br~;! c h or abuse of ~ statut ory duty , nnybody who is :1dvcrsc ly affected can 
f ill! a p~~ l i t i() n for writ Il U m:1 tt(' r if he docs nOl ha ve an enfo rceable right.5o 

1 {o \\" .:: \'~r, a mcre interest wou ld not ent itle a person to :l w rit un less he 
c~ n ~ho\V that h is inte res t is morc th an th :1 t of nil ordin:1 ry member. It is on 
Ihis coun t tha t lhe Supreme Cou n refused to grant the writs in M ag(lII blwi 
v. Union of III r/ iosl , where the pet iti one rs sought 10 restrain the go vernm ent 
from giving effect to :1 Kutch Tribunnl award by handi ng Over cert ain ter
ritory in i{ann of Kutch to Pa b s tal l. The Court found that no petit ioner had 

~6 . /lIiHllina ra KllafOOfl (I ) 10 ( \ '/) \', /1mI/o' SCI }'" SIn/ /, of Bihar, (1 980) J sec 81, 91. 
93.9'. 108. 11 5. 

,17 , Gillam Qadir .... . Spt'Cifl / Tri /)lI1l 171 , (2002) 1 sec 33, 
-18, Kcf.wlI SiliRh v , Stare' of Plilljab, .. \I l{ 1962 ~(' t t S:' . 
·I i), T. \·,' /I L!,.' \\\'nrrJ H IM I ' , .'/(11,' "j /l/ '. , /\ IR t95R ,\1 ' ,ISS, 

50, K N. Cur l/ I II'amy v , S(( lt,· of :\1.1.\')/·". ,\lR 195 1 sc: 592. 
51. (1 ')70 ) 3 sec 400: All{ 19(,1) Sc nJ. St't' :\150 I e. R(lse Ti' n a l l fs ' AHII. v , Co/k, lOr, 

AIR 1977 C:l l 437. 
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any clear interest in the action of the government, because neither did anyone 
live there nor did they have any property there. On the other hand, a member 
of the public who has a right to worsh ip in a particular temple shall have 
locus standi to challenge the misapplication or misappropriation of temple 
property and the appointment o f trustees .S2 

In case of juris ti c persons such as compan ies, norma!!),. the juristic per
son must vindicate its own r ights. H owever, the trend of j udicial decisio ns. 
is th at even a shareholder can sue for the infringeme nt o f a juri sti c person's 
ri ght if he can sho".' that his pe rsonal rights are directly and substan tiall y 
affected adversely by the aClion. \) 

I t is gratifying to note that the courts have started rea li sing the publ ic 
purpose which public law review serves in any intensive form of so,:: iety. 
The essential purpose of public law review is nor so much the enforc~me n{ 

of rights as the contro l of adm inis tra ti ve ac tio n. The re fore , \\'hosoev\!r cha l
lenges an administra tive act ion which is pate ntl y bad , the COlIrlS ought 1I0 t 
to ra ise objection in review ing such aClion on the technical ground of loc us 
sta ndi. 

In ano ther case, the ln terna tio nal Airports Authority invited tenders from 
. 'regis tered second-class hotel iers" for running a second-class restaurant and 
two snack bars at the Internat ional Airport ; Bombay. It was stipulated that 
"the acceptance of tender will rest with the Direc to r ... who rcscn'cs for him
self the ri gh t to reject all or any of the te nders received , .... ithout ass ignin g 
any reason". In th is case the highest tende r was accepted but the snag was 
th 2t the tenderer was not a ' regis te red second-class hotelier' . A wri t \\'as 
fil ed by a person \vho had not fi led any te nde r. chall enging the award of 
the co ntrac t to a person who was not a reg is te red second-class hotelier. Ob· 
j ec tio n was raised regarding maintainability of the proceedings on the ground 
of locus standi . The contention of the petitio ne r was that he was in the ~am e 

positio n as the successful tenderer because if an essential condition could 
bl! ignored in the t~ndercr's case it could be ignored in his case also. The 
pe titio ne r argued tha t he did not fi ll a tender because of the prescr ibed r~q 

uisi te qualification. lIe could have applied had he known that the condit io n 
of eligibility was indt:cd Oexible. Thi s resulted in violation of the ri ght to 
eq uality . The Supreme Court th ough did not dis lU rb th e contrat' [ in exercise 
('I f its di scretion but accepted the plea o n s tandi ng.Sol 

These libe ral trends in judicial beha ...... iour arc certainl y welcome hut one 
is not to forget th e warning given by Prof de Sm ith that in a developed IcgJ I 

52. 1\'abaglwl! ~' . S()dill/nl ldll . AIR 1972 Ori 188. 
53 . D,,·a,kndn.f v. Slw{apu, Sp ilil/ ;'I:! and H't"m 'illg M d{ .• , AIR 1 95 ~ SC 119: R.C. COOpt" 

v. Union nf I lldia, (1970) I sec 248: AIR 1970 SC 56-l. Bellnt'fl C(){c'mall & Co. v. 
Ullion of India, ( 1972) 2. sec 788: AIR 1973 SC 106. 

5..1 . RD. SII<,uy ~' . f.o llt'fllfllillllal rlirpoflS Authority . (1979) 3 sec .1 S9: ,\ IR 1979 SC 1628. 
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SYS1Cill l h~ plOfcssio llaJ lui g,Jnt and ml'ddk:-ol1lc Interloper who invoke the 
jllri sd ictHJIl o f the C(\\lrI ill lflattc l ~ that do mIt conn.'.m them must be di s
cOLJ r agcd. ·\~ Therefo re. JU~ li cc V.S. Dcs hpilllClt; ri ghtly observed thJ.t :l pCli
ti (lIlc r will h,\vc sl Jnding to !-.usl :1 in ~l jJllblic ;'t clio fl on ly if he fulfds one of 
the (\\'() following. qunlificatio ll s: h~ must t ither conv ince the court tha t the 
direction of Jaw ha s suc.: h a rea l p ublic ~i!!n1 (i ca l1 c c thai it in volves a puhlic 
ri ght ~ild ;"I n injury 10 the pu b lic interest {'If he mu st es tabli sh thar he has a 
sufficient in terest o r hi s own over ;111<.1 ;Iho n: thl! gcnaa l intcrc~ t of oille] 
members of the publi c.: in hringing til e ;1c t i011.5(, This thi nk ing is clcar ly rc 
fl ected in [hoc judici:ll behaviou r where the Rajas than Hi gh Court C:UllC to 
rhe conclusion that Gn ,tdVOCil tc h(lci no llicus st;1ndi to chall enge the acrio l1 
o f the rrc ~ idcnt establi~hin g a Bench of the Ili gh Courl at Jaipur on the 
ground tha t the Chief Jll st icc had no t hl"cn consu ll cd .57 but on the othcr hand 
v:uious lligh Cou rts have held tha t a person hns a ri ght to challenge Ihe 
consti tutiona l val id ity o f the caretak er govc rnment of Mr Charan Singh l\I 

th e CClHreY~ Though no parti clJbri snfioll o f relevant f<l CIOrS det crminin~ 
locus !-.wnd i ill ;11 1 S·ifll ;uiolls em be c.x hatJ ~ ti\"e in vic\v of the increasing 
assll lnpcion of new ta~ks hy the government and th e va rio ll s aclrnin islrmivc 
agencies , the need for maintaining 3. proper balance betwee n pri va te right 
and publ ic defence cannot be o veremphasised. 

The technictl doctrine of 'l ocus St311Ch' i~ being gradua ll y widened to 

g i'!e it n 'soc ia l' co ntent in conform ity with the letter and spirit of the Indian 
COll s t i t ution.~9 In Fcrtili:cr Corporat iol/ Kamgar VI/ion v. Ullion of IndiaGfJ, 
Kri shna lyer, J. prepared a real case. for a blOJd-based application of the 
rri nciple of loclls stand i necessary to challr:ngc admini strntive actions. He 
made the followi ng points : 

( I) If the {on e of p\Jblic life in the c()untry were su f ficient ly hones t and 
fa irmindccl. fo rm al norms to control adminis tration may not be 
needed. [lut when "cormption permcJtes the entire fabri c of the 
govcrnment". lega lity is the first cnsualty. fo r then the Siale power 
"is exercised Oil grou nds umclaled fa it s nominal purposes". 

(2) Tn slich :1 clill1:lt~. civi l remedies ( ("It" adm ini :,trnrivc \\'wngdo ing de
pend UpOIl the :K tion o f ind ividual Ci li 7.(' n. An individuill must nl 

;'is . Dc S lIlilh · JUOIClAI. I ~ l ·'\"ll-'W or: A O\\I"IS I"RA nVE An IQ'i. pp . ~(, 2- 6J Sec a l<o ) (u·bJulI 
.\fo!ihlw i f)(·~f/ I v. NO.l/mn KUII/a r . (1976) I sec 67 1. AIR 1')7(, SC 578. T he ~llpr~' II\C 
Cou ri held th J \ a rrwlld le~mnc inll'r! ope r h 3~ no toe m s tan(.h but a stranger nlly ha ve 
on~ wh C: lc exeeption:"! 1 c irclllll~tan c~s in voh!ng J {;ra\c miscarriage o f jus ti ce hl ve an 
advcr se effec t on put.lic in ll'rCSI. 

56. Standing miff JIlHi r in!J i/i(\". ( 197 1) 1.\ JI Lt 151, 17R 
57. Rom /lol:h v. Ullioll of lIUJin. ,\If{ 1977 Raj 2-1). 

5~ . \V!il~ Well! filed in the II !g h Co urts o f Cakull.l. Ta mil )\;J<lu Jn d olhe r High C(lurl~ . 

59 ' ''all /i.-a r o rpn rr.!i( ·'J ,l..'(JlI/gar (illiOlI v . Vnioll ,11Irdlfl . ( 1 9~ 1) I sec 5(j~ . "IR II)X I 
SC ] ·1·1. 

60. Ibid. 
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hi s own ex.pense challenge the vast panoply of State power by a 
c ivil action in a cou rt at a grea t fin~nciiJ l cost to him self. 

(3) A pragmatic appf('la~h 10 soc ii.Jl jtJ~t iu; compe ls us to in ~,:"rr;:- ' C~ :": 

stitutional provi sions ( incl ud ing Articles 32 and 226) libemlly with 
a view to see thal e ffec ti ve po licing of the corridors o f power is 
carried out by the COlll1 unt il mhe]: ombudsm nn arrangements are 
made. Court's function, of course. is lim ited to testing whether 'Id· 
minislralivc act io n has been fair and free from the ta int of unrea
sonableness and has s ubstant i:1I1 y co mplied w ith the procedural 
Ilorms set for it by the rules of public :J.dmin istf.1t ion and that the 
actio n of the admini stration is not mala fide . 

(4 ) L,OC II S s tandi OlllSI. be libcralised to meet the c hallenges o f the ti mes. 
Ubi jllS ibi remediwil must be en larged to embrace a ll interests of 
public-minded citizens or organ isations with serio us concern for 
conservatio n of public resources and the di rection and correc tion of 
public power so as to promote justice in 11 11 its facets. 

(5) Res tric tive rules of standing arc antithesis to a hea llhy system of 
administrative law . If a plaintiff with a good case is turned away, 
merel y because he is no t sufficientl y affected personally, th~l means 
that some government agency is lefl free to vio late the law, nnd 
tha l is contrary ' to the public in teres t. Li ti gants are unlikel y to cx 
pend thei r time and mo ney unless Ihey have some rea l in teres t m 
stake. In the rare cases where they wish to sue merely o ut o f public 
spirit . why should they be d iscoum ged? Effective access to j ustice 
is the most basic human requirement - the ' most basic huma n 
right' - of a system which purports to guarantee legal rights. 

(6) Public intcrest litigati o n is part of th e process o f participativc justi ce 
and ' standing' in c ivil liti gation of that pattern mu st have liberal 
receptio n at the judic ia~ doo rsteps. It has been conclusivel y proved 
that the liberalised standing mles had caused no significant increase 
in the number o f action s brought , arguin g th at parties will not liti · 
gate at considerable personal cost unless they have a f('.al interes t 
in the mtl ttc r. 

(7) If a c iti zen is no mo re t~an II v.'ayfarer or officious intervener with 
out any interest o r concern beyond what belongs to anyone of th e 
660 millio n peoplc o f thi s country, the door of the court will not 
be ajar for him . Dut if he belo ngs to an orga ni sation which has 
special interest in the subject-mauer. jf he has some concern deeper 
than that of a busybody, "he cannot be told off at the gates, although 
whe ther the issue rnised by him is justifiable may s till remai n to 
be considered" . 
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(8) Justiciability of th e issues and standing to agit 3tc th cm arc two dif
ferent thi ngs. 

There is no dispu te that the ort hodox rule of interpretation regarding 
locus s{C"lIldi of a person to reach the Court had undergolle. :1 sen ch,\I\ge \vit h 
the ckxclopmcnt of Constitut ional In w in Ind ia and the COI1'iti tut ional COll rts 
have b~en adopting a liberal approach in dea ling with the C<I"C.S o r di s lod ging 
tilt.: claim of a li ti g:l.Ilt merely on hypcrtcch nica l ground5. If a perso n ap
proaching the Coun can safi s fy that the impugned action i'i like ly to affect 
h:" ri ght which is s.hown to be having some source ill SOr.lC sta tutory pro
\ Ision. the petition filed by such person cannot be rejected on the ground 
(i :- hIS nOI ha\·i ng locus standi. In other words, if a person is found to be 
n·1; merely a stranger havin g no rig ht whatsoeve r 10 o.ny post o r property. 
he can no t be non-sui l ~d 011 [h e ground of his not ha ving I')CllS sl andi .61 

(3) St:1nding in publi c interest litigalion 

The fi r:-. t bulldlng bloc ks for the expanding conc~ pt of loc us standi were 
p:-lw iJcd by 1!lose Supreme Court deci sions which indi..:ated tha t the C."\
prLssioll " aggri c\<;:d perso ns " to whom stand in g Illay b~ gi \·c n is an cb st ic

CP!1'': t..:; 't the me:lI1in g of wh ich would v:l.ry fro lll ci n:umSI:l.nce. to ci rc um
~ 1:InL· ~. I-rom ;.;ta(UtL: to sta iutc and th Ht while i ll private b w i t ~ amb it \~ as 

naJ rOW . in rt:gard w prClfcssion<l1 conduct Jnd mo ra lity It had to be taken as 
il:I\·ing a wide impor!.6::: In o rda to ha \·e a coherent \ ie\\· of the stanJing in 
Public Interest Litig:tt ion the following si tuational respon;.;e" {lr the courts in 

Ind!3. may be Il ol ~d: 

I . 1:.:xpressjoll '!if(llidillg ' fO include Jlot ional injur.\ 

The concept of ·d irec t person:!.1 injury' hets been o;p~\r1dL'd to inc lude a 
·no ti onal injury' within the J rCJ of public law JiligJ..tiun. Therefore. thc l·OUri 

hcld I"hal a ratepayer h3s standIng to contro l deliberations of Ih e Corporat ion 
meetings which may in volve a w:\ste. of lime and money because it is his 
mO lley which will be waslCd .6.~ In Ihc SJ.rllC 111ann': r it W:1 S held Ih.:1t ,1t;npJye r 

h;1S Inc us st;mdi 10 challenge the decisi on of a mun iciralit~ for erectin g c\·en 
a priv;1h.: ly dOI13!ed SI.:l.tllC bccJlIse the Slatue would h3\·C 10 h(..' maintained 
(I!! t o f ta .\payers· 111011(..'1' .6-1 EIJbor;ning the S:l. ITI¢ idea . the HI gh C0urt of 

Ori !->sa in Na[mshwl Nail.. \ .. Saddnnlldfl.DlH65 hdd th ;H th.:: members o f th ~ 
general pu bl ic who worship or who hJVC the ri ght to w("Ifship the de it y hJ\·c 

61. GIt/,lI/I Qr.dtr v Spr' j·inl Tribwwl. (2002) I see :-:-. 
62 J.M D<!.lfli \ , trmllflll Kumar. (1976) I sec 6 7 1. A[ R 1976 SC 578, fillr Cflllfl,d 1.'./ 

.\tn/lllm, /!!", \ AI \'. /),J/Ji'r()/ (ar, ( 1975) 2 sec 70~ AIR 1975 SC 209 2 

(0'.1\ S CIr,/(wn:rl.1 ',' Cflfl'on!wn: (If Calc:af, '. AIK. (C)UO CII IO~ 

( .. ~ R t'(lfl!,uajall \" . S"I,'rn MIf ,d"ipal Co:u:r i l . AtR 197:- ,\ bJ 55 
( • .; . AII{ IfJ72 O ri ISS 
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a suffi cient interest to challenge the appo intment o f tru s t ~es and rni snlJn
agemenl o f Ihe le mple's affairs. 

2 . " Public dllties" stal/r/illg 

Public dut ies arc owned by the stale to the people a l large and. the refo re. 
every citi zen has a r ight to enforce the pe rformance of such duties for the 
benefi t o f al l. In A1ullicipa / Council, RClI iam v. \'ardichol/(f!,6, the Supreme 
Court all owed 's l:lI1di ng ' to an ordi nary citize n to init ia te action agai nst the 
municipali ty wh ic h failed to disc harge its public dut ies such as m ai n lCJlJ Il CC 

of roads and prov id ing sani tary fac il it ies. Tn the area of criminal law also 
where it is the duty of the State to prosec ute a cr iminal because a c rime is 
considered to be an offence aga inst th e socie ty. the COllrt allowed a priva te 
pan y to init iate and pursue a c rim ina l case in a situa ti on \\·he rc th e S t:ltc 
has no t prosecuted the offender fo r reasons which do not bea r o n public 
interest but are prompted by pri va te influence , m:l la fid es ~1r1<i mhc r extra
neous cO~l sider~J( ion s.67 

3. " Cla ss " standing 

Courts have recognised the ri ght of a member o f a 'class' LO initi ate 
ac tion in a case where the who le class is like ly to be a ffected by an .ac ti o n. 
In SIII/il Barra (II) v. Delhi A(j,llilli.HmrioI1 63 , the Su preme Court gra nted 
s tand ing to S unil n atra as one o f the prisone rs to challenge the lodg ing of 
the prisone rs in unsatisfactory and inhuman prison condit ions. The Court 
a lso recognised his right to move it in rega rd to the alleged torture of anothe r 
priso ner. Simil arly the Court recogni sed the ri ght of members of a unio n \0 

move the court o n a matter \vhi ch may affect the ir jobs. Th is was fi rm ly 
established in Fertilizer Corporatioll Knlllgnr UI/ioll v. Vl/iO Il of IlIdjaM th :1I 
the members of the union had the rig ht to chal lenge the corporatio n decis ion 
for sale o f ..the chemical plant at Si ndr i. Th erefore, if a person belongs to ;Ill 

o rgan isatio n which has a special in te res t in the subjec t-matter and has so me 
deeper co ncern Ihan Ihal o f a busy body , he can no l be refused Ihe courl' s 
access. ,V alking forward \\l ith th e same stride the technical doctri ne o f loc us 
s tandi was given 'social content ' in confo rm ity wi th the leHers and the spirit 
o f the Constitutio n. In a major j ud gmcnl70 suppo rting the workers ' r ights, 
the Highest Bench ruled that worke rs have locus stand i to be heard in a 

66. (1980) 4 see 162: AIR 1980 se 1622; R.K. Size/lOY v. TowII Municipal CO/me:iI. (197 ..1 ) 
2 see 506. Justice V.D. Misra, Chi c f Justice o f the H imachal Pradesh High Court 
rece ntly admitted a wri t o f a c itizen ag:linsl the S imla Muni ci pality for the enforcemen t 
o f its o rdi nary duty o f keeping the city c lea n. h uJian £Tp re.u, May 5, 1983. 

67 . Sad /lanaI/ thalli v. Arunachalam, (1 980) 3 sec 14 1: AIR 1980 SC 2t 13. 
68. (1 980) 3. see 488: AIR 1980 se 1579. 
69. ( 1981) I sec 568: AIR 1981 SC 344. 
70. Na/ionai Ttxrile \Yorkers ' VI/ ioll v . P.R. Ramakr;shn..'J, (1983) I sec 228: AIR 198) 

SC 75. For dcla il s sa Upendra Baxi: Pre·Marxist Socialism and tlie Supremt' Court of 
India, (1983) 4 sec (jo",) 3 . 
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winding-up p ruceeding of a CO lllp ;ln y. According to th e [nd ian Compan ies 
:\<:t , 1956. only the cr~dl t ur!'> ami conl!ibu lOr ics are en titled to be heard in 
il w inding-up rr(lc~cdi!l~. Th~ workmen have no loc us s tand i except when 
their dues arc unpaid, bll t Ih :lI w01lld bt: on ly in tbe ir c:1pac il Y as c redilOrs. 
8 1 illging ou t th e concept ('If ' IOC llS standi' from the thickets of the 19th 
Cen tury laissez faire doc trine jn lo the fr~sh breeze of the direc tive principles 
o f St:lIC pnli cy which clljn in on the go\crn m c: nt tc) secure workers' p:trti c i
p:llion in the lll .:J.nagcmcn l of the undeIt:1kings. I3 hJgw<lti. 1. who wrote th e: 
11I:11n judgment said that the concept of comp:\Il)" has undergone radical trans
f()rm~tion and the trJclitional \'iew tb .:\! a company is it property of the 
shareho lders is now an exploded myth in view of the new suc ial v:llues, I t 
i, not only the shareholders who have supplicd c apita l who arc interes ted in 
the enterprise which is being run by the com pa ny bu t the workt;rs who 
~upply labour arc also equa ll y, if not 1II0rc, inte res tcd because whal is pro
duced by the enterprise is the result of bhour as w c ll :lS Glpit al. Capital is 
on 1) one of the fac Iors of production and it canno t confer on the owner 
e ,\c lusivc JOnlJin over all other factor~_ \\'h ilc the owner in ves ts onl y part 
o f hi s money in the cllmp':lI1y and hear, (ln ly a limi ted fina 'Kial risk :llld 
othcf\\ ISC c011lributes noth in g to th e prlKluctio l1, the workers cont ribute a 
major share of the product. The workers iove!'>! the ir 'swe~1l and toil' and in 
fact -'their l ife itse lf", Justi t.:e Reddy ~a id the same thing wh en he began 
his j udgmell t with Shakcspc:1fc: "You lake Illy li ft! when you do tJ.kc Ihe 

mea n:; whe reb y I li\'c ," In this m anncr th e workers' locus standi to partic i
pate in wind ing -up prll\.~ccdi ngs of th:.: com p:lny whic h adversely nffl'C'( the ir 
ve ry 'livcli hood ' IS also im plied I II the princip les of natural justi !,'(', Thu'i 
developing honzons of the techni c.;] l d (H.: tr inc of ' loc us standi' would go <I 

long \Vii)' ill the di rccti(ll1 of 1he implementation o f the new social v,dues 
aimed at improv in g. the qll:lli ty of l ire III this cou ntry,?1 

T he S:lmc :lppr<lilCh h:ls bcen dc\'cl0pcd fun her to Co\"cr a p..:rS(l 11 who 
though :l member of the ei.ls') 10 which the vic tim belongs, is no t himsc lr 
li kely 10 he affected by the :lc tion. Ii is 0 11 th is ground th ~l! :lny person can 
lw :lIlO\\cd !'tJllding h"' file :\ pt'rition of quo warrilnto 10 rh:llkngc the i1 p
pointlllent to :l puhlic office , 

4. . '/)/Iblic CO/icern' s({lIlt!lIrg 

Under thi5 c:lt:!gory :l person a ... -qllirc~ !o.t:1nding not bCc.1 Ll se he bclongs 
to a c l:J.ss or he has :l ny spe..:ial inlcrc_~ t or l1.l ~ suffcrt:d pe rsona l injury hut 
because being a rcsp01lsiblc cicii'.cn he fcels concerned on a ll1:ltt.:.r of publ ic 
t.:oncan. I l is on this ground that I h~ Consume r Educat ion and R esearc h 
C('ntr~. /\hmcdab.ld W:IS :d k)\\cJ ,lCC';SS to th·: coun for ch;1 l lc ng ing a Gujarat 

71. ,\,'cordi:l g 10:l. SlIl\'':y (nll,llI .:: ! .:d It I Ill.: USA , I ndi~ r~nk ~ l:\)!h CU I [h.: grJrh of ' qlJ~til)' 

of hf.:' out of I 10 (:nllnlli.:~ t i SA (111110 fmu lh. FII\II IH ~''':: pOi ili oll5. go 10 SC :I!\ Jin:l~'i ~n 

counlr ll's 'lId:(!JI 1:1/",'1\, (,h :lIIdl ~,lrh. n~'Cl'rnba 7, 19S:! , 
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Govern ment notifica tion w inding up the M achhu Commiss ion inqu iring in to 
th e M o rvi Dam disas(l!r o f Augu:;;! I J , 1979 in whi cii 1816 P~rsU II:io l(J:'lthe ir 
li ves and caused an estimated damage o f 100 n a rcs in Ihl.! 1,,101"v i town o f 
R~"jko t disu il.:t. The governme nl had appo inted a onc- ma n l:om m iss io n o r 

.I Jus tice U.K. Mehta ,?:! T he dec is io n to wind up the inquiry commiss io n was 
fo und by the coun not only unreaso nab le but mala fide also. Si mi la rl y. the 
C it ize ns Fo r Dt.:m()~ r:.lcy was allo we d to irltt: rve nc in SUll il Batra v. Delhi 
Adlllill i.srrll l io/J J·\ Hi ndllstani Andolan was nll owed iO intervene in tht Spe
cia l lJea rer UOl/ds case7", , P eople' s Union for C ivil Libe rt ies was a llt)wcJ 
to inu: rvcll l.! i n Naliollai Secl/ rilY Ordinance C(IS(3 ,75 Free Lega l Aid C o m
m iLtee, Jamshedpur was allowed 10 initi ate actio n fo r im proving priso n can
di(i ons,76 Free Lega l Aid Com m ittee, l-I aza ri b~l gh was a llowed to in itiate 
proceedings fo r the release o f illega ll y de ta ined prisoners who wcrt:~ in deten
t io n for <.tlmost two or th ree dec('ldes,i7 Delhi units of tw O civ il r ights organ
izatio ns - People's Un io n fo r C ivil Li bertics and C itizens for D e rnoc f:lcy 
- ' were :l llo woo 10 f i ll: a j o in t ,vrit petitio n for the rele ase of the re pon o f 

the .Nat io nal Police Cummission,'HI De1hi -bas(:d c itize lls' g roup w as a llowed 
10 inil ial!.': plOccedi ngs on incqui til!:i of specific pensio n ru l ~ s , the rnembe rs 

o f the C hipko Mo vcme lH were a llowed to init ia te action for the illegal felling 
of trees in forests , I3a nd hu a Mukt i ;v10 rc ha was rtl low!!d stil nd ing to seek 
ft: lc ase o r bondcJ labourers in F;l r i d~tb:ld d is tric t s tone quarries,79 Peo ple ' s ' 
U nio n fd l' D crnm:r:l ti ..:: Ri ghts was :l llowed 1O sec k relief on b(;ha lf of la 
bourers working o n Sala l lI yd ro-E lc(,lri c Proj ec t against ex plo itation a nd 
denia l o f the be nefit o f I:tbo ur law s by curura<.: to rs, liO L ok Vidayan Sa ngha 
tana w as allowed standing to petition for staying the telecast of se ri a l J-Joll i 
A /lholl i , on .the g roun~ it spreads superst itio n and obsc Ul ity.RI 

U nder this ca tego ry no t onl y gruups a nd o rg~lni sa t il) n s have been allowed 
sta ndi ng but indiv iduals have a lso bee n gran ted access to courts. T wo P ro
fc sso rs uf Law from De lhi U ni,·ers ity were allowed to ini tiate p roceed in gs 
fu r inves ti gation into th e func tio lling o f a \Vo mc n' s Pro tective Ho me in Agra 
thoug~ neither of these Proft.:s so rs no r :lny o f thei r friends or re lati ves were 

72 . CUI/ s toller 1-: a/l d R (""ll lrt" v. S!tIIt" of Gllj llrtl t . ( 198 1) 22 GLR 71 2. The Cciltre h:l s 
abo b l'CIl allov,(·J slanJ il:"; in fn:..tH(, I S rd ,l ling 10 lari ff inCicasc by the Guj :lrJ. t Slate 
Ekl.: trici(), Ilo:..n.t , (jUj ..LT 3 t HO.ld T r:l1l Sp0Tt Corpo rat io n and 1,11..11 .1 11 Ai rlines. to c .,c is c: 
(d uml, cl3im~'J by ll l.lnU r;I(; IUfe T$ on grounds o f wrongfut le \'y ;lnd to low cOS t insu ra nce 

73. 
74. 
75. 
76. 
77. 
78. 
79. 
SO. 
Sl. 

po lic)' n oah:t.l by Ihe Life I n s ur,\II~' C: Corporation . 
(1 980) 3 sec 488: AIR 1980 SC 1579. 
R.K. G(/rg v. Ulliu ll of I li dia, ( 198 1) 4 sec 675: AIR 198 1 SC 2133 
AK. Roy v. £Jll iull of Illdio , ( 1982:) i sec 27 1: AIR 1982 SC 710. 
Writ Pd il ioll No. 53 of 1980 (SC). 
Vl't'IW Sl' llti v. Slall~ of lJiilar , (1 982) 2 sec 583: AIR 193) SC ~)I) . 

I ll diall £ \prt'H, Jul y 19, 1981. 
1) ,l lldh llfJ Mljk ri Mord w v . VO l, (198·1) 3 sec 161 : }\ IR 1984 SC 802. 
( .Llbo llrt' rJ WOfkill"t,' Oil Sahl i ((ydro· /-Jafl h· Proji·r·( v . .')((111: of J& K. ( I t)S~) 3 sec 538. 
Su ICV. Il jlkl i. T .V. C'·lI.l'Orsldp and La w, Trihllllt' . Au g. 29 . 1988, p . 4 . 
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,, (fec ted by the sub·human co nd it ions in the Il olJlc.s~ 'sim il arly the cou rt 
allowed journ:dists to move petitio ns in the Supreme COLIn. One peti lion 
CU llcl,; rJ}cd the hulldozing o f B ombay pavcmclll dwellings at the height of 
the mo nsoon season. The o lher pet it io n \Va s based on a series of inves tigat ive 
rcpn rl s OIl N:L\ :dil t: pr isont:rs in T,u[1i1 Nadu .S3 Th e writ pe tition filed by 
C.h. D.lphIJry, ton ner ALio rncy General of Jnd ii.\. against senior officers o f 
th e Ddhi Te l ('phon~ :i and the Government of Ind ia for excess ive bi ll ing by 
the tdc phone authomit:s. w hic h is a co mmo n fea[ lIic. is no tewort hy. Il is 
pi ca to the Oelhi }-!Jgh Court to treal hi s pc tilion as Soci]! Ac tio n Litigation 
nnd to affunl Jell..::f:') \\hich wou ld benefit all th e ~ lIbs~ribc rs was promptly 
:!u.:t.:pted .8.: The 1-:wlI/a caseS5 is again a poi rlle r in the right direction, In this 
caSe three j ourIl:l lt sts in order to high l ight the inhum an traffi c in wom e n 
pu rchased Ka mla fro m the fle sh tracl e m arke t in Morena in M adhya Pradesh 
and filed a writ in the Surrcme COLIrt prayi llg for various reli efs so that this 
inhulniln treatment to women may be mitigated, Acceptance of thi s wri I by 
the S upreme Court a:td the direc ti on to the Stil le GO\'crnmcnl fo r inves tiga
ti nn clearly show tl1:1 t any ' publi c-mi nded t:i ti zcn' GlJ1 approac h the court 
with grievances of t h~ poor and the i lli t(,l'atc, the s ile nt majority, It is against 
thi s bac kdrop thilt the cft'Orls o f the rublic-spi ritecl citizens who ftled a writ 
in the Supreme Court to attrac t th e att~l\ti on o f the govt:rnrnent in order to 
secu re relief to :1l1e\btl.! Iho; su ffe rin r!s of th l.! laoourers engaged in the con 
str llCliull of AS 1..\ I) 1982 complex -may be "pprecialed.36 Th e Coun also 
~dlow~cI s t :Hlcl ln~ 10 an e mployee of the Bordl.: I' Roads Org~nisa lion (13RO) 
to file :1 writ pct ition ag ainst the Union of Indi a for seeking ac ti o n agains t 
d ru nken ;mnymcn \'.'ho inci iscriminately shut and killed a t 1ca c:.t 5 workers 
o f the nRO 0 11 inci cpo;ndencc DJ.Y of 1982 , T he inciden t was repon ed hy 
rh e fllllitlll 1:',q)f'csJ nil (\: Io bcr '26, 1982. It was alleged Ihal the army aUlh 
ori t i:::s w(.;rt: hu shing up the l1l:ltter.S, 7 S tanding has ai ~u bee n allowed to in 
d iv id ual s seekin g In\c~tigat i on in to cases o f prison tonurc and human 
~~l c ri ric~,S3 In th(' ~amt.: mann~r the Un iversity Colkge of Law Students ' 
l.~g;t1 :\id SOi,.'I;:l~. Dtnrwar WJ:, t!11 0wcd SI:,lnding f\)r cha ll t~ n g illg the levy 
\) 1 l'''p]{~Il!\m f~..:::- fo:- prnfcssiOlUl com:...: .::dmissi01b ;'II the CO=, I o r mcri 
(Urilllb StlH.k' lIb,o" St:tnding was also gr.tnt~d to I h~ G~[];.: r:11 SrCTL'tary, Public 

S' ('!'o l.!r, / H,I\! (Or)', S!(I1l' of [lY , ( 1 % I ) :; Sed!.' I ! 37 
:-" 111.1:,:" /;\pr,·\ , . . ·\u:::,u;[ 13, 1')$ 1, 

,,~ fli!: :" h;''''II, O.ld'.'r l 'i, I ')~I 

~' .. \\ :;\ j':.:Ul:. ::, ,', ~22') l):' J\ll~ ~O I ')~I , ('('1','11£ " ,11"1,,, (.1/1) :\lln"lm So1rill, .. lrIIII 
Si:,';,'i,' \ Sr,;:,' IIf .\11', Sr:ll<' I ~" R.lj,:':;I,:Il . .\'1<1:,' "i ( 1 / > th·fhi A,/l!1lnillr ,ui(lIl, (j lliull 
",' II:.!!.! 

;\h r, ·,,;'/,,', {'/I ,III ! fA !J.IJ/.','r,:!t,' ,I,,' f::I: :, \ , ( 'I:: .1/! "1 I I;dl,/. (!I;S2, 3 sec 235 : AIR 19S1 
se 1·:-:.. . 

::; - /.-:,::,111 rl; 'I', 'I, (hU '!I,'.uh, 1 1~'~·l'tl\h' l .. JI)";~ 

;,,, :':,;:,111 !..\jlf""" i\ \l\c'l1tho.:r ') 19S:: 
W) 1":,!:(1/1 1:1/'1'01 , ,\ 1 t:d\ 2, !I)S.' 



.: ' '. , , 
1 , 

l 
'I' 

) 

7] Pl/blic WII' Rel' ielV V27J 
Inte res t Law Service Society. Cochin who sought sale and distribution of all 
the drugs recommended to be b:mned by the Drugs Consultative Commit· 
tce.90 Sheela Barsc, a journalist. was allowed sta nd ing to seek re lie f against 
to rture to women in police loc k· ups in Mahar"lshtraYI Maintai n ing the SJI11C 

teno r the H ighes t Bench ruled in D.S. Nakarn v. Unioll of /lIdin9!, that an y 
me mbe r of public hav ing sufticient interest can rrta intain an action for jud i· 
c ia l redress fo r pub lic injury arising from breac h of public duty or frolll 
vio la tion of some prov is ion o f the Constitut io n o r Law a nd seck cnforc('.mcilt 
of public duty and observa nce of s lic h co nstitutional o r legal prov ision. 
Hence standi ng was allowed to the petitio ner fo r enfo rc ing the rights avai l
able to a large numbcr o f o ld and infirm reti rees. In thi s case o n May 25 , 
1979 pens io n rules fo r govern ment servnnts were li bcrali sed but be nefi t was 
give n only to those who retired o n or <lfter that. A pe titi on was fi led 0 11 

behalf of a ll the pensioners who had been denied benefit and thus suffered 
prejudice. The ti me is fa st appronc hing \vhcn the court would allow access 
10 its aid to consider the pl ight of workers dy ing o f sc le rosis in Mandsaur, 
adiv,!si s losing limbs coll ec tin g metal on a firing ra nge in Mad hya Pradesh. 
Jnd I:mdlcss labourers o r brick-kiln workers o r tribals in a fo rcst.93 

Maintaining the thrus t forward a parent of a s tude nt of Medical Col!t:ge, 
Shimla was allowed s tand ing for b~lnning ragging in th e college~9 .l Ncerja 
Chaudhary, a journali st was allowed siandi ng to compel the government to 
1I.::habilitate released bonded labourcrs. 95 Sim ibrly in D.C. Wadlllni V. Slate 
of Bihw·96 , the court held that evcry citizen has a ri ght to ques tion the law 
rPade by the e xecutive usurping legis lative func ti ons wh ich is a fraud on the 
Constitution. In th is case the petitio ner, a professor in the Gokhla Institute 
of Politics and Econo mics had found, on the basis of hi s research , that the 
pr~lcticc o f repromu lgat io n of o rdinances by the Bihar Government was ;l. 

colourable exercise o f power. The high bench-mark is /?a/JIesh v. Unioll of 
/l/dia97 where the court allowed standing to ;l. cit izen to fi le a petit ion for main· 
tcnancc of communal ha rmony evcn though n~ provi s ion o f the Constitu tion 

90. Illdian £l;preJS, April II , 1983. 
9L Shala Barse '9'. SUlle nf Malwmshlra , ( \983) 2 see 96: AIR 1983 se 378. The coun 

issued dela ilt'd direc lions 10 Ihe governmen t for the protec ti on of women in police 
lock-up. See also Kadm PaltadiJa \'. Stale (Jf lJiflnr, (1983) 2 sec IO-J : AIR 1983 SC 
1167. 111 thi s case a re sea rche r and socia l sc ientist sought relief for three young boys 
b1! lo llging to a backward Iribe who were I:lngu ishing in j:l ils for eight YC;HS withou i 
tril l, kep t in leg-irons and forced to work outside the ja il. 

92. (1983) I see 305: AIR 1983 se 130. 
93 . h;r/il/lJ Express. April 17, 1980, Aug. 14, 1980. Scpo 29 , 19S0, July 13, 198 1, July 15, 

198 1, t-.hy 27. 198 1. I\ l:I y 29, 198 1 :Jnd Nov. 5, 1982. 
f) .t. SIOIt' of II .P. v. A Parellt of Srudelll of Medical Co llege, Shilllfa, ( 19S5) 3 sec 16'J: 

AlI{ 1985 SC 9 10. 
95. Neerj(1 Chaudha ry v . Stale of AU'., ( 1984) 3 sec 243: A IR 1984 SC 1099. 
96. (1987) t see 378. 
9'. (t 988) I see 668. 
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I:' \ioLItt!u. I II th l5 case a Pl:tilioll 11 :ld bCL:n fll c:d by a person for restraini llg 
til ;; government from tek~a!)l i ng Ih~ :.cria l Tamas w hic h according tn h im 
breeci:-; c\)mmunal hJtred. 

Th~ libe ral l h~o l)" in Soci:ll Al'l il111 L ili gat io ll is th:11 the judge would 
[l ot as k the petiti onc r ho\\ h t: W~I S affcl" !cu and \vh~1 was hi s personal injury 
or 11I ~s. The Ilujor OuI CO Illl" of thes~ cases wou ld be <1 widcni ng of [he power 
o f th..: ci ti z.: n [0 move the ('n un..; e\'en when h is o wn ri ghts i ll"(: nOI vio la tL:c\ . 

In S f' . GIIJI!n \ '. Ullioll of IIIl/W I , popularl y known as the Judge ca/ie Ihe 
cmlrl lb"cusscd the 1 ~l tl O n:lk beh ind lhi :. expansiun o f Iht: rule o f lucus s tand i. 

I I': lhi .~ C:IS~ th e pdi li onerj were l!C Il Cflllly 1:I\\'yers pr~K t is ing in High Court s 

~\!! d the Supreme Cou n who felt th3t the independ e nce o f the judic iary in 
i ndi:1 has hccn threa tened by ("err:li n govern rnenw! a c tion re\atin~ to : (i) Ihe 
Issuance of i1 ci rcu ! ~lr by the Uniun Law Mini ster on M al ch 18, 198 1; (ii) the 
p,;t("ticC' or grantin g shurt -tt:nn c.\ tt: ll s ions to Addiri o n:1i J udges on the expiry 
o f their lIl i lial talll , and (iii) the transfe r of j udges from o nc 11igh Court 10 
;I[I0th~ r. One of dl~ v~r)' imporr:mt is s u ~.s invo l v~J in thi s <.:;.tsc was th L: 
;-. t:lndi ng o( ltlC i;t\\')"cr-p\: t i li cJIlc:rs I\) h:.l\·~ access [() thl.: court in thi s !Jutler 

\) 1' publil" i IllPIXt :1 1Kt:. i.e ., indt:pelh.k: n..:e o f the j udu,: iary. Granting them 

:-t:llld !!lg tlt t..: L'O Url observed th~t th e pro fL':,s inll of !:I\vyers is ~tri imegl al part 

o r th e j udicia l -,,),stc m :uh.i tlleref(lre thc la w)ers have Slll"j"icicl1t intl.' f e SI to 

rn :l illt~lin an ac tlnn fo r thL prL-"cn.lti llll of the indcpcf1cknc c o f thc judi..: iar)". 
,,\ h idl i:: ;1 u:lsic f(, .:1 ture o f the C()n~tilUtion. 2 T hlls tho ugh th ... rule of locus 
!'!;l!l~j l \\.b I lbC I .lli!)L'd il d l)c ,~ I lu t lllL' ;1I1 tll :l t it is \\' ith out ~\fl y lim itatio ll . The 
':-Otll t \\,:1\; ']tll..:k II) ,Ilid tll :l! the pl"' tlli l1l1a mu st IlOt be a m e re wayfarer 01 
( l l f l ..: i'lll ~ i nlcrv(:ner or by~t a nd ~r or IIlt:\.""Idksllllle interloper. ) f ie mus t be 
aL' lillg oon:! f Ide and lllll-it h:\\,(: su lfic iellt inte res t h~rofl: he CIlI he accOIded 
~t.:!1dllll-! . 'Suffici cll t IIl t L'l"c ~ t' \\l.>U IJ havc In be dCI('f lll int:d by thL court ir~ 

~:l~h illtlIVl\jU:ti ('d::. c.""' On.: su..:h SIlU:ItIO Il \\hcrc the peti tioner sha ll he 

d":I..'IllL'J ;b n,)! h; j \' in~~ ' ~uffI L' iL' Jlt int t.'res L' would bt: wherc though thL ad 

minisll :!li\'c action 01 i ll ,\L' liull L· .t ll !)e~ public injury but alsu· (' ,llI SC::. specific 
1I1JIII") I II ;11\ llllil\ idll;!l lIr ;1 1:1\HIP ~Ind tite Liller ddt ' S !lot \\ ~\l l t III l1l:lintain 
.lfl ) :! .... t i0 11 ( .. II" 1''': :1;-.1) 11''; (11){ ;I L' tll ::tcd by P';\ · I.:II ~. illitcr:I': )' 01' fcar. COntrary 

W this \\ 'lllIlJ be sl) l1I c thing Ilk.L' thr u::>tlng ;1 I"l..'lld· 011 SL)llh::OIlL' \llt ,) dvc s no t 

\\.111 1 it.~ l:lIr1hl..'l"Ilhlre , th L' indiv iJlI .d \, ho Ilh}Vt.'S the l' vurt in m.lltc.r~ o f 

publ l \.' 1l1lere~ [ Illlbt lit: :\\.·tillg bOll.1 filiI.' \\ It II ;\ \'il'W tu \"indi L', ltl.' t he (:<l ust: 
II I JllSl l~'C, / ' :'11 if il L' i ~ :I(t ing. fl)!" pcr.-ion; \! .Q. .Iins tH' pr iv.lle profit or Out of 

193 1 Supp sec :::7 . :\ 11{ [9":2 SC 1·1') 

,) 1,/. pp. 214 · 15 lSCt'). " ,'r B ~IJ,.!.\\, II I. J 
".,'.p 2_'(lISCl'l 

I .f . II 21·: {~CCJ 

"' 1.1. I' 2(, ·1 (S Ct') 
(. I.t . [l ~I! ISell 
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polit ica l mo tivation or othe r oblique consi de ratio ns. the court wou ld 110t 

nllow itself to be ncti\'3tcd at the in s tance of suc h person.7 

The main thrust of the court' s ru ling in Ih is case is that any individual 
:lcling bona fide and having sufficient intcrl.!st can have access to the court 
for the purpose of redrc-ssi ng public inj ury, enforcing public duty, protecting 
soci,tl, collective, diffused rights a nd interes ts or vind icati ng public. in terest.8 

This desired libcfali sation of the rule of IOC ll S stancli wou ld not only make 
tbe admini stra tion more responsildc and respons ive to the people bu t wou ld 
al so make il possib le for th e courts to effectively po lice the corridors of 
power and prevent violations of 1<1 \\,.9 Among the many j U5ti fi ca ti ons pro
vided by Justice Bhagwati for thi s liberal approach to the rule of locus stand i, 
the fo llowing are important from th e pre5>ent perspect ive. First, the rule of 
law will b~ 'substantially impai red' if " no one can have st<tlld ing to mai ntain 
an ac tion fo r judicial redress in case of public \vTong or pub lic injury". ] t 

is "absolutely essential thn t the ru le of law must wean people a\vay from 
bwlcssness on streets and win them for the court of I:1\', " . If th e breach of 
pilbl ic dutit!s was 'allowed' to go unr~dresscd by courts on the ground of 
stn nd ing. it would " promote d is respect for rule of law" . It \\ il l abo lead to 
corruption and encourage inefficiency. It mi ght also c re~lte poss ibilities of 
the "polit ical machinery" itself he('om ing i.t p;,rti (i pam in the mislise or 
abuse of power. Finill1y, the newly emcrgen t 50( ;<11 and economi c rights 
requ ire a m;\1,! kind of enforce ment. lO Besides co nt ro ll ing ,\c mini strat i\"c 
wrongs and illegali ties which rn:ly otherwise remain um:hecked, it may also 
ensu re "interest representation" and "people ' s panicip,l1 inn" in the adm in
ist rative precess. 1I If only the 'd irectl y inj ured ' has til ..: ri~ht to move the 
'.'Ollrt it would someti mes lead to anoma lous s i lU~lIion s When forests arc 
denuded, the court will hear on ly the fo r .. ·sl Ofl]( i:lI. who may be in co ll usio n 
with the v3fl(bls. Or when protected spt!c ies arc shot it will enta lain a ni), 
compb ints from wardens, who may be co nspir in g with the poadH.:rs. 

lIowever, th is liberal :lppro:!c'h will no t 'appl)' ill cases where convic tion 
and se ntence of a rl.! gular criminal cou rt <lfC ch allenged thl\)ugh a publ ic 
i lllaesl litigi.lli (ln. This was ru k-d b~ th.::- Suprem\..' Coun ' il Sif'ftrtl llji t Sill~~ /1 

Mallll v. Vllioll of IlIrfi{/I~, whl.!rt:I!l .-\k:lii L>al (!\'\ ) ! e~ld~r h ~\J c halleng~d the 
conviction and sentence or til l' I \\"\.) ~h.:,-'\!~;:J ill Gel/. \'aitlYfI 1l1urder case 011 

'!. hI.. p 70:!. pt'/" Dl·, :li . J. S.'(· :ll~ll ),'111.:1.: Dd l v . 1/ S. ("lImrdll,lr.\. (1'J9:!) -I sec 305 . 
COIilI ob.:;crval th.11 COUll sl;ou ld 1\u, ;11~ \'l\\ il:> pn)C':':5~ 10 bL' ltm ~cJ by polili c illlS. 

X. It!. pp. :!1·~ · 1 5 

9. /,1 .. pr. 1 1 t· t6 
10 S ... · nllh.' (;2 of " wI 1IJ\I's alli: l,- "::~:l! .': S:'Jjt'/'i llg Sa/u:,",!)'. Soda! A r t lull /.i t jsntifl.11 

ill .'/,,' S:I/II,·/II,· C"IIf : 1'/ "d,.! .\1.m": " fl .1phc J 1 ')1) t . ~.! S,·t' :l Is,) I.M. CI'(l .~ltI \'. I '. SiI,,' 
SI:II/1L:f. ( 1 '):.-1 1) .\ Sc<' I 'I ' .~ 

II . S,',' J.lln. S N.: '-<Xl" .'} j,\.' UI \:.1_ I ' L·".!.l ':- 1:-"1THI.'\1 L rn ;Af1(jS. }' I inh..'ngr.:plll'd . p. :!O . 

[ 2 (11)')~J .l S(,( ' (';1 
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the ground thaI he has an intcrc ::. t in the future of two convicts and a lso in 
upholding the ruk of law. The Apex Court observed th at th e petit ioner bein g 
a tota l s tranger to the prosecution has no locus standi to maintai n the pe titi on. 
Si milarly in Karmlljccf Sil/gh v. Vnioll oj II/diaD, the Court refu~d standing. 
where th e petiti oner h3d fil ed a Pll.. petition as a 'next friend' o f the same 
two convi cts in Gel!. \faidYfl murder case whom he c laimed were under a 
di sability due to their intense obsession based on rel igious be l ief. 

I {O\\'c\"cr . some In;t)' be tempted to comment that this ne w t:ons titu tiun
ali s m is an 'unseem ly trend' and besides pruviding an unreasonabl e 
con straint O Il admin istra ti ve effi c iency and celerit y would a lso open ~l 

floodgate of Iitigation. 14 If what is happening in somc foreign countries. 
where libera l rule of standing in publi c interest lit igation has come to stay, 
can be i.lll)' indicator, then the fallacity can be easil y established. Liti gation. 
especia ll y in India, is not such an e njoyable process thaI everyo ne would 
litigate for it lark. Thi s fact is proved sta ti sti c., lI y also. In the Suprem~ 

COUrl 35,000 C;l.ses were filed in 1985 and in comparison to thi s on ly 200 
PIL petiti ons were filed. \Vhal it important to note is th.:l.t if 35,000 cases 
benefi ted 35 ,000 persons, perhaps 200 PIL petitions may have benefited 
millions . IS The trend of libera l is ing standing in publ ic interes t liti gation 
opens up a new era of ~ Il i que judicial role perception and performance in 
India. The nalUre of the judicial process is not purel y adjudicatory nor is 
it fun'ctiona ll y that of an umpire. The dynamics of the jud ic ial process has 
a new 'enforccl .h::llt' dime nsio n which inc ludes ' rights n1C'bili sation ' \\' jlhou{ 
which the righ ts ai1u in terests of the poor and illi te rate silent majority ''-'Quid 
bLcorne ste ril e. 

Besides jud icial ac ti vism in the area of locus standi, st<1nd ing can be 
b,'Slo\\'ed by Sla[u[e a lso. The Legis la",re by pass ing the Bhopal Gas Leak 
Disaster (Processing of Cla ims) Act, 1985 conferred st.:mJ illg on the Central 
Government to represent on behalf of th e gas victim s before the Supreme 
Court for the settlement of compensation claims. 

These liberal trends in law re lat ing [Q locus standi reached a culminati on 
point in Romesh v. Union of Illdia l 6 . In this case a writ was fil ed regard ing 
telecast of seria l Ta mas \vhich depicted communal vio lence after the partition 
of India in 1947. It \vas a public interest writ wherei n attention of the coun 
had been drawn to the public and national interest which the serial was likely 
to j eopardize by developing commu nal hatred. Rejee[ing [he pre liminary ob
jec tion as to locus standi of the petitioner the Supreme Court held that the. 

[3. ([ 992) 4 see 666. 
14. Anlony . M.1 ,: Court a5 Wctc/ulog ofCilil.i /lS' Rig/rts. Indian Express , Augus l )3 , 198 1. 

Su Ediloril l. Indian £rpuJ'!i. November 17. 1982. 
15. I"diall £;.xprtH. Oct. 27. 1986. p. 6 . 
t 6. ( [ 988) [ see 668. 
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w rit is maintainable even though no prov is io n of the Constitutio n is violated 
includ ing Articles 21 and 25. The Ape x Court further observed that the 
petitioner can fil e the pe ti tion and draw the attention of the Court to ensure 
tha t the communal atmosphere is kept clean and unpo ll uted . 

]n th e US:\, the question of loc us s tandi is a by-produc t o f 'cases and 
controve rs ies' clause of the Am e rican Constitu tio n. Unless a person has a 
direct pe rsona l inte res t in the ac tion. it w ill not be a situation o f 'case and 
controversy'. llo\\'c\'er, IOciay the tre nd is towa rd s the expans io n of ho rizons 
of standing ,l ? 

The cour ts are mO\'ing awa y from 'economic injury concept' to ' non
e conom ic value concept ' , A taxpayer is d eemed to ha ve suffic ient intcrcs t 
Ie challenge the uncons titutiona lity of the e.~ercise o f powe r by Congress 
if it violates the taxi ng and spe ndin g clauses o f the Const itu tion. T re men
dous develo pm e nt is ta king place r eg ardin g con sumers' s ta nding to 
challenge an adm inistrat ive action, and a consumer is now a llowed to c h al 
len ge administ rative ac tio n if it affec ts the price or quality of product and 
services. 

In Reade v. EII ·il!g13 , the co urt allo\vccl a chall enge by a con sum e r 
agai nst th e ordcr of the admini s trati\·e authority allowing a \·itamin co ntent 
to be supplied from ~ synthc ti c source on the ground that it affe..::ts the qua lity 
o f the product which the person consumes. I n the same manner in Citizens' 
COlllm issioner v. \'o/pe I9 , the cou n allo wed a challcnge by citizens again st 
the decision of the author ity whic h had the effect o f destroying the scenic 
ri ver arc:\ by the construction of a hi ghway . 

A bi g s tride was taken by the court in OjJice of Comlllflllic{/( iOIl v, 
Federal COlllmunication Celllre:'o, in wh ich the Supreme COllrt acce pted the 
s ta nding of the rcpresentat ives of television v iewcrs as sufficien t to challcnge 
the ac tio n of the author ity re newing the televis io n o pe ration licence o n the 
g ro und that the stat ion disc riminated aga inst blacks in its prog rammes and 
thus denied the viewer o f a fai r programme· requ ircd by law. . 

In Engla nd, too, the devclopme nt o( standi ng bw is a pa tchwork of 
c<1sc- b w . Public illie r~st ac tions li ke the interest of a taxpayer wcre enforced 
in the n:lmc of Atlorncy-Gcneral who lent hi s l1 :1mc to the pr iva te individu:ll . 
Il o wcvcr, flOW thc Courts havc s t:trtc:d al low ing chalk:nge in the name of the 
individu:t l taxpaycr .2 1 In the casc o( preroga ti\"~ wri ts the law is liberal and 
a ny persoll can point out the CXL' ~S S o r aouse of jurisdic ti un by any admin
istra tive au thor ity . Thercfore, the court accepted the s tanding u f a me mber 

17 . Anocinrioll of nata /'IOfl'.Hillg Olgol1:"{l1ri{lfu· v. COII:p., 397 US 150 ( 1970). 
IS 205 F 2.1 630 (11)5.1) 
19 425 F 2d 79 ( lfJ7U) 
:::!o. 359 F 2J 99 ~ 

21. I' r.'SCotl \·./J illllil!Slwl/l Corpl/. ( 1955) C h :.!10 : '<1 9j ~ ) 3 All l IB 6<.1:.-\ . 
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of the public to en force the law aga in st gamblin g houses,:!.! In th is case th e 
Po lice Clllllmisslollcr h~td circ ul a ted a con fident ial no te Ih:H on :!CCounI of 
::.hOrT ;t 9(~ of putiL"C f0f\':C . vig i lance over ga mbling hOllses shal l ccase . 

In January 1978 [he new Rules of Coun were brou ght inln force in 
England. In res pect o f a ll remcdies Order 53 . Ruk 3(5) lays dow n one simplL' 
tt' ~ t of IOL'llS standi. The tes t is lh al th e applicant must h<lvo.: '" sufficie nt 
il1t('rc~t ill Ihl..' lll:lIIc r to which lhe applica tion f t!idICS·. \Vha t IS the tc~ t n f 
' ~u ffic i cnl 1I11CI("[''! Th e cnurts ha\'e ck\'dopcd l il t t '::~ L i ll lJ/(I{'klml'l/ 23 and 
:\fr \\'llil/l" ::" ! Ctlh'S . " The l' .. )U n \\ill nOl lbtcil to a busybody \\ho i s infl.:r
fcri ng in things \\hich do nUl cuncern h 1111 , but it will li s len 10 an ordinal), 
\.: itizen \\'ho ('nmL'S asking that the law ~hould b~ dr.:c l;m::d and cnforcc:d , CVt:Jl 

though he: is UIle: o f a hundred, o r one o f a lhou s~lIld, o r on~ or a million, 
\~ho ar~ :l1((',.:((:d by it." Thus, thrOllgh this (lcliu fJupulart:i an urJinary 
L· il izt.'11 can l'nr'on:~ the law i n Engb nd fur the bene fit of all - as agai nst 
pub l ic aUlhoriliL'::'I ill respec t of the ir Slatutory dU lie s. ;'>:; 

( -I) La ches 0 1' un ('t.:':Jso l1ablc dda y 

Though writ-issui ng power of the SUprL'lIh': Coun a nd Il igh Courts tUI 
th:: cnforcemL'1lt o f fund a menta l ri ghts IS mandatury . howevcr, the court Ill:.!y 
refuse remcJ) if there is unreasonable delay in invoking the jurisJict io ll l )f 

the COUI1. Ullli~c lim itat iun there is no f i,xed paiod fnr lat: hcs. Every L'a!)c 
will be de tcnnill~d on ib ow n meri t. \Vithout rt:fe rcllet.: to the limitation law 
the court I1lU!)t ~ee whethe r th ere is any e.x plan'l tion ror i'he dLlay III filing 
the pC l i{ i u n ,~6 

As regards the powe r o f lhe Hi gh Coun (0 issue writs ror ;tlly other 
~lLl pO ~l: , i f the period of limitation ::.; la id do .\ Ii : , ' i ;, ~ Lililii idiuil (\":1, 1963 
it:1 S t.: xpircd. the lIigh Cour t ,,,"ill dcdilJ(! jurisdiclion, The rat ionale is that i l 
IhL rt." li c,f ~anl1ot be daimcd in the ordi nary mannLr beL'illi st.: th \'! l imitation 
p;:riod has expired, Ihe same will not be granted by the High COLI n ill exer
ci se of its c:-" l r~tUrdin<l ry pO\\Cr.:!7 H owe ver, the High Coun is not bound by 
the lim itation law in the sense [h m a petit ion even if within limitation IllJY 
sli ll be rcfus,,-,d on the ground of umeasonable delay,~S because Ihe ~xt rao r
din:lrY rLmcdy i s discrl: ti o113l"Y, 

22 . H. v. M(lrOpofitatl Pvlin' COIII/tl r . , .( parle lJ!acJ..blwl. ( 1968) 2 QJ) 118: ( 1 96~) I ,.\11 
ER 763. 

23 . H. v . M t'f(Opofirall Polin' C(llIIw r . . (·x part!! lJlnl'klmfll. (1968) 2 <)B 11 8. 
2-1 , AflQfll t'y,Gclloo{ v. j,ui.'pc'/llic'll t IJrlJadf'{IJlillS AlIIlJorif.\, (1973) QO 629. 
25 . Lord Dl'nning: TIlE D lseIl'U:"!: OF L AW, (1982) , p. 1J3 . 
26. Titok Chand Mal ; ClUJ/ill v, I1.JJ . M IIIUlri, ( 1969) I sec 110: A IR 1970 SC ~98. pN 

HiJ<l Y:llu l l:l.h, c.J. 
27 , DurS(J l'ra.md \'. C/utj' COIl lrolfa, (1 969) I sec 185: A I R I fJ70 SC 769. 
28. Kdlllini KUI//ar ~'. Sit/Ie' of WO .• (1972) 2 sec 420: I\1R 1972 SC 2060. 
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Applying these principl es the S upreme Court held in Anm Kumar v. 
5.£. RaitH·ny~9 . that when the appell ant had nl:1dc a representation aga inst 
the sen iority list to the admini strat ion in 1967 which was repli ed in 1973. 
there is no inord inate delay in fili ng the petition in view of the fac t th at the 
rai lway admini st ration was itsel f guilty of dclay. Likewise a delay of four 
years was ignored by the Karna taka lI igh Court in view of the serious ad 
verse consequences to the petitioner,3o B Ul an the other hand an llncx plained 
delay of two years after the completio n of acquis itio n process was found 
falal for the maintai nability of the \"Tit peti tion. ) l r\ ga in. even a delay of a 
few days was cons idered as ral ~ 1 because it involved upsetting the adm iss ion 
of oth ers.l ~ From these dec isions it appears th at ' laches o r delay' is a matter 
of. di sc re tion with the comt \vhich mll st be exercised Judiciously and rea
sonably on the basis of th e fact situation of every casco The SLlpremc Court 
in P. S. Sndasil ·ns1wlIIlY v. Srate of t .N.)l , also observed th at it would he 
sOllnd and wise exerc ise of di scre tion for the courts to refuse to exerc ise 
thei r e .,\ traordinary powers unda Article 226 in the case of persons \vho do 
not approach it exped itiously for rciJef and who stand by and allow th ings 
LO happen ·;md tnen approach the court to put forward Slate c la ims and try 
10 ""<o1I1e sellled mallcrs. Therefore, in MS. Mlldhol (Or) v. S.D. fl nleg
.la,.)~ , the Apex ('ourt ruled that the challenge tn the appoi nlnlc nt of principal 
after a period of nine yea rs on the ground that he d id not fu lfil the requi site 
qu:tlificalion. cannot be a llo wed. Similarly in /.Ie \'. Joyr; Challdcr BisH'(lS35 
thc Coun did not all ow pe tition fil ed after a lapse of six years against di s
mi ssal from service for long absence from duty . 

For the app li ca ti o Jl of the doc tri ne o f laches, no distinc tio n is made 
bt:tweel1 peti tions for the e nforcement of fundamenta l rights and for oth er 
purposes.,Hi Unfo rt uJ1 ~tL: l y th e courts do not take into cons ideratio n the lim e 
takL:J1 in pursuing non-lcgJ.1 remedies fo r the applicat ion of thi s doctr ine,)7 
Therefore, if a person who h.:ts been denied licence proceed s with the matte r 
through his political reprcscnl .:tlivc. e.g., ~'lLA or MP, instcIld of ru shing 
through the expensive :lnd dibtory judici:\1 process , the time thus consu med 
will no t be considered an excusabk de lay . It is diffi cult to reconci le th is 

2') ( 1935) 2 sec 45 1 AIR 19S5 SC .iS2 
:-0 M I/lul hm(lif \'. Statt' of K(lrl1ala l.:a, A l l{ 1985 K:mt 12) 
31. A.'i' .I/InI· Pa l v. Statt! of nlllar , AIR 19S5 P:1I 70 
~2 A.' ridllla Kll lllflr , .. Stat.,. A IR 195 1 .·\11 2R7. 
' . (P)7S ) 1 sec 152. S"<' ;ll so ThJ'..:k.:r. C J...: . A {)~ II:-':ln ~ ,\n"' I' LAW, ( 1992 ) EJSh: rn Roo\: 

Co mpany , rp. )1)5,,100. 

-'..1 (199."1) 3 sec 59l. 

".'i (2U{10) 6 sec 5G:! 
.. G In{lfl n()l~ oll, .1,. 
:; 7 Gml<Nrillngllr ,\to :./( Irillu/'or : .\"(J,i, ·/\ \". S:()/.' (1/ n"lIIhny. ,\ If.: 195 J Rom 20::! . For 

cril1~'''rl\ Y ,' S C~!\";li C()":; nn·l l (~ "\ t. I.\ \~ . l rJ76, 11 g.I " 
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judic ial behavio ur with the norms of func ti o ning of In intensive fOTm o f 
democratic society. 

Can lac hes extingui sh fundamental rights? Following Tilvkch(lIId3S and 
Rllbilldrallath39 , the Supn.:mc Court in N.S. Makashi v. I.A1. MellOI/-lO r~i~ · 

crated the same princ ipl e that laches applies to writ petitio ns unde r Articles 
32 and 226 for the enforcement of fundamenta l rights hence lac hes wou ld 
ext ingui sh fundamenta l r ights. In th is case the bone of conten tion was the 
se niority be tween two groups of government employees. The c<luse o f action 
arose in 1968 but the writ under Arti cle 226 was fil ed after eight years. The 
petitioners claimed violat ion of thei r fund amenta l right. Unforlullltcly thi s 
clc<.:ision of the Supreme Court, which was a three·judge decis ion. did not 
eve n re fer to a fivc-judge decis io n in Ramaclltllldrn Shanker Deodhar Y. 
S((I{e of Maharns!trra·H , in whi ch. speaking for the majority, Ju stice Bhagwati 
said th at th e claim for the enforcement of fundame nta l right of equal o ppor
Il:ni ty under Article 16 is itself a fu ndamental ri gh t guaranteed under Article 
32 and the Supreme Court which has hcen assigned the ro le of a sentine l 
o n the qui \'i ve for protect ion o f the fundam ental ri ghts cannot eas il y allow 
itself to be persuaded to re fu se relief solely on the jej une ground o f laches. 
de lay or the like. 4:! ["'1 0Y ing in the same di rection the court allowed a writ 
pet it ion o f persons displ3ced due 10 acquisi tIon of land for stc'cl plant for 
seeki ng employment in the plan t after 38 years of acquisition of Irtlld and 
33 years after the setting up of the plan t in view of the nature o f the proble m 
;1lld the dec isio n taken by the government just about four years ago to provide 
employment to displaced pcrsons.4 ) 

In Ja\\'ahnr Lal Saw wa[ v . Stale of J&K-w. th e Apex Court was o f th e 
view that a writ petiti on filed before High Court on 1982 and co ming for 
hearing after 16 long years is not barred by b ehes due to spec ial ci rcum· 
s tances of the case. In this case a writ had been fil ed in the High Court in 
1972 by pcnllJ.nenl government servants, serving in Government industrial 
undertaking, subsequent .to priYJtisation, fo r a declaration that they s till con
tinue to be government se rvants W;1S di smi ssed ;'IS premnture. Company 
gran ted them wages at a rate admi ssible to government servants till 1979. 
10 1980 company denied them parity. Such order was challenged in 1981 
befpre Supreme Court which re legated the pet itio ners to the remedy under 
Article 226. Writ accordingly was filed before High Court in 1982 and came 

38 . Tilokr/lalld ldOficllalld v . 1/.11. MlI/ lSh i, (\969) \ sec \\ 0: AIR \970 SC 898. 
39. Rabilldrallalh Bou v. Union of !"dio , (1970) \ sec 84: AIK 1970 SC 470. 
40. (1982) t see 379, AIR 1982 se tOl. 
41. (1974) I see 317, AIR 1974 se 259. 
42 . Id .• pp. 325·27 (seC). 
43. 814ttll Prasad K/lmblrar v. Stul Alilhorily of !"dia, ] 995 Sup!, (2) sec 225. 
+I. (2002) 3 see 219. 
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up fo r hearing after 16 years. In th e same manner where the petitioner was 
an illiterate widow with meagre resources who had been deprived by the 
Railways her "gangman husbilnc!'s arrears of fami ly pension, the Court held 
th at petition was admiss ible despi te dclay.'~5 Suffic ient cau se for condoning 
d elay or laches was also found by the C ourt whe n Ihe lawyer withheld 
papers and did not inform Ihe client of an ad verse dec ision in a writ peti · 
lion: \6 Questi on of de lay or laches is a questi on which mu st be considered 
by the \Vrit Co urt. \Vhcrc juri sdic tio n is exerc ised by the Hi gh Court , it 
can not be assailed unde r Art icle 136 . more so when the order is legally 
sustainabl c. 47 

(5) A lternati"e remed), 
The law is that the Supreme Court and High Courts cannot refu se relief 

under Art icles 32 and 226 on the ground of ailernat ive remedy if the person 
complains of violat ion of his fundamenta l rights. But if the person invokes 
the jurisdiction of the High Court for any o ther purpose, in exe rcise of its 
discretion the High Court may refuse relief. The law was laid down with 
sufficient clarity by the Supreme Co un in A. \I. Vellkareswarnl! \' . R.S. \Vadh* 
\\'(1I1l.l8 . In this case, the petitio ne rs hac! imponed Schaeffer pens with go ld 
plating from Australia. The custOms authorities c harged hi gher rate of dUly 
than was fixed for o rd inary pens. Thi s ac ti o·n W:l S challenged in a wri t pro* 
c~eding . The main conten tion be fore the co urt was that the pet iti uner has 
not exhausted the altcrnati \·c remedy of revi ew by the Ce ntral Government 
be fore coming to the courl. The court observed th at th e rul e of exhaustion 
of altcrn ~l.l i\' e re medy is not one th at b:lrs the jurisdic tion o f the court , but 
it is a rule which CO llrt S have laid down for the e,xcrcisc of their d iscrelion.49 

Evc ll in the face of an alternat ive re medy. thc discrc tion lies with the High 
Court to entertain the pet ition. No inn exible rul es can be laid down for th e 
exerc ise of discretion in this regard. Even then the broad policy behind lke 
doc tri ne is that' the writ· jurisdiction is not meant to short*circuit or circum* 
ve nt s tatutory procedures. It is only \\.'h c·re s tatutory re medies are entirely 
ill*s ll itec\ to meet the demands of ex traordinary situations, as for instance. 
\\'h~rc the vcry vires of th e statute is in questi on or where: pr ivate or public 
\\"fongs are so inlricably mixed lip and the pre\ enrion of public inj ury ;l.Ild 
the \ · i n clil." ~\li o n of public justice requ ire th :l t recourse may be had to cxlra 
ord in:lry re medy. H(HVl:ve. r, cvcn th en the cou rt must have good and su ffi * 
c ic llt r~aso ll s to bypass the. a l te rna ti ve rCll1cdy prov ided by statute ,50 

~5 S K ,\l(J\!.'1!1 11t-.' \ G ,\ f So:lIh C" /!tro t Ntl i t""ay. (200 .• ) I se c ISJ 
.1 6 Dc'I·t'lldrr. SW,IIllY \. A:fl fll tlwk(l SRTC, (2001) 9 sec 6-1-1 
47, f)oyal Sius!r v. VOl . P 003 ) 2 se c 593 . 
H ,\ I J{ 1% 1 SC 1506. 

·~0 Sr. :: ,· oJ (1. 1'. v. I lI d!lI l! IIml! f' r ipi' . ( 1977) .2 sec 724: AIR JC)77 se 11 32. 
50 Ih m CI,fl,·i '!/U', Cm tr,l/ /;".11 j ,,' \ .. Dunrol' Indl,! U ,!. (1 %5) 1 sec 2(10 AlI{ 1985 SC 

~ .~O, :i:>2. "1'1' 0 C hill l1 ~ P P' \ lh ·udy, J 
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Therefore. if the alternati\'e remedy is ei tber not adcquJ.te;~1 or W:1S los t fo r 
no fault o f the person .s"! or is illusory.53 o r involves dc lay;5~ the High Ct1urt 

may grant relief. Leaving aside these cases. in all cases o f absence of juris
dic tio n :lnd abuse of jurisd iction lhe coun I11JY exerc ise jurisdic tion cn'-~n 

when :lilcrnJ.tivc T("medics ,!re aV:lilablc.55 In the same mJnncr where there 
is a v;olJt inll of Fundalllent,, ! Ri ght s the Supreme Coun in exerc ise ('If its 
jurisdict io n unde r Article 32 and the Ili gh CQurt under Article 226 will i ~Sll C 

writs <lnd ~t!l c nwti\'(; remedy will no t be cons id ~ red a b'"Ir because il is the 
duty of th~ Supreme Court and the I fi gh Cour! 10 issue appropriate wri t for 
the Cnf01 L'Clllcnt of Fundamenta' R i ghi S .~ (, 

It may he po inted ou t that the ConstiltHion (forty-second Ame ndmen t) 
Acc 1976 hod abso lute ly barred the juri sdiction of the High COLirts in "II 
c ases \\ here ;tltc rnativc rCnll:dy Wt"l S provided by or under any ot he r b w 
cxcepl in cases of Ih~ enfo rcement of fundamental r ights. Clause (3) inserted 
in Article 226 had provided that no petilio n for the redress of any injury 
referred to in wb cl:lusc (h) or (e) o f CI;lllSC (I) shall be ente rtained if ;m y 
o ther remedy for such redress is provided for by or under any other law for 
thc IUll C being in forcc. Ilowcver. thi s amend ment h:ls now been repealed 
by tho Constitut ion (Forty- fo urth Amendment) A ct, 1978. 

Par:ll ie l remedies in respect of same malter :I t the sa me time o rd inaril y 
IWI perm iss ible but cxlrtlord in :uy si tuations or circu mstances may warrJnt ;1 

d ifferent approach where court' s orders are vio lated o r thwarted wit h im· 
punilY. In such cases alternativc re medy will no t bar the juri sdi c tion of \Vril 
eourts. :'i7 I lowcver, in a writ petition filed during pendency of appeal before 
Ihe s talllt0ry au thori ty an a lternat ive remedy will be a bJf to thc exercise o f 
j u risdictio n. :"R In the same manncr where the remedy by way of appeal and 
revision was a vtlil able Hig h Court (:annut assumc j ur isd iction.59 Normally 
in a dispulc rdating to terms of privatc eonl ract the proper course would be 
arb itration or institution of s uit and no t the wri t petition .GO 

51. /limn/mfal v . State of M.P . . AIR 1954 SC 403: GalZpat Roy y. Addl. O.M.. (19~5 ) 2 
see 307: AIK 1985 se t 635. 

52. Zila P(uishad v . Kwufrlll SIISar Miffs . ... \I R 1968 SC 98. 
,)3. D.E.S. Co. f .td. v. ero. AIR 1956 Ca l 299; Ralll l(; Shmm Co. \'. Stale (If lIar),(II I(I. 

( 1985) ] see 267: A tR t985 se t t47. . 
5 ... . 8ftagiralh Sillgh v. Sin/~ of PJ//ljab. AIR 1%5 Punj 170. 
55. lJabu ram v. Zila Parishad. AIR 1969 se 556 . . 
56. lIimmot fAI v. Slate of M.P .• AIR 1954 se 403. Sl'(' al so Thakkcr. C.K : AD~II;-':JSTRATI\" !; 

LAW (1992) . E:ts tc: rn Hook: COl1lp3ny. pp. 400·405. 
57 . Awodh lJe1i(lfi Yadav v. 5((11t' of l1ihar, (1995) 6 see 3 1. 
58. Bombay ':felropolilan Resion Del'e!npmefl ( Alllhority v. GuI·ak Palel l'o/J.:art ,. l.td .• 

( t995) t see 642. 
5? Swe tmllba SthaflakwfI.'i i J(l i ll Samil; v. Alleged .Culllm ilft'e of MallngcllfclIl. Sri R.J. I. 

Col/,.~" ( t 996) 3 see t t. . 
60. Stale of u.P. v. Bridge and Proof Co., (1996) 6 sec 22. 



71 28 1 

Though exi stcnce of altcrnati\'e remedy docs no t Ollst the juri sdictio n 
of wri t Court s. )c t i l would be a good grotlnd for not entenaining the pcti 
tiOIl ,C. ! \Vhcrc st;ltlllC prnv iocd Sen -icc Tn !;lUl:l ls for adJ ud iclI l i ng di sputes of 
governm ent Ser\'3nls. the s~lId tribun,ti ('. 111110 1 L~ b)~~ _::;~c d Ly ~;l;j l g \y';-j; 

peti tion on the ground that tr ibunal lad,s power {(l pass interi m ordef.G:! In 
SaC/hfll/(f Ladli v. 1\'(//;oJlal /J ull r ance Co. Ud. 61 , th\! Apl!x COll f l further held 
that a writ petilion hy :In insurer challenging the ;\w;ud of tribunal is not 
ma intail1.:1bk ill the f:!i..'c of the fa ci th:1t all altern at ive remedy by filing ilppcaJ 
before the High Court under Moto r Vehicles Act was avai lable ( 0 the insurer. 

Fro l11 the abo\'c d iscuss inn it beco mes rlc;! r Ihat the rul e of exclusion 
o f writ jurisdic ti on when al te rna tive remedy is avail<lble is a rule of di scre ti on 
and 110 t o ne of compu ls ion . In at least four conti ngencies the Court may s till 
cxcn.: isc writ juri sd iction in spite of availability of alternat ivc remcdy. Such 
contingenc ies include: (i) whe re writ seeks enforce ment of fundamenta l ri ghts; 
(ii) w here there is a fai lure o f princ ipl es of natural ju stice; (iii) \vhe re orde rs 
o r proceedings are wholly WilhOit! jurisdict io n; or (i v) where the v ires of the 
Ia\\! is challenged. Applying these principles tile Apcx Court in /-{nrball sl(l f 
Snhn'i(l v. '" dinl1 Oil CorpoJ'nrioIIGJ. held that where the petitioner' s dc(~ l e r 

shi p. whi ch wa<.; thei r bread and bUller. \VilS terminated Oil i rrc l cv~nt and 
non ·exi stence cause. altern ativc re medy by way o f arb itr:t tion \\'ou lJ not O ll ~ 1 

the jurisdiction of \\'rit Court. 

In the USA. except in cases o f lack of juri sdiction, cxhillis tion of allcr 
Il :tt i vc remedy is invar iab ly insi s ted upon.65 But in fede ral jurisdic ti o n. the 
ril le is ri gorously fo llowed cven in cases of bck o f jurisdi ction.66 In En gland, 
tilerc is no requirement fo r the cxhaus tio n of alternative remedies if the 
:1cli0n is unl:'twfu1.61' 

«(, ) Res judie" i" 

Th e principle of res judic<lta wh ich is grounded on public poli cy :lppl ies 
in the public revicw :trca also. If a pet itio n has been heard and d ism issed, 
the same petiti on on the same ground C"I)flot he fllecl in the sa me cour t 

ag:t in. The pri nciple of n.'.s j udicat:l al so app lies in cases for the c nfo rcemc nt 
of fUlloalllcnw l n ghls. ;\ pe rson is free to reach the IIi gh Courl o r th e Su · 
prc lllc Court for th e en fo rccment o f his fund amc nta l ri ghts. If s tich person 
h 3S made.:: a cho ice of the fo rum and h is pe.:: titiol1 has \)cen hea rd ;lI1d dismissed 

6 1. St.,/!, of !J ihar v. Jain PitH/it: {llId ClJi.'mic(lls f .M, (2002) 1 sec 216. 
(I~ . Sa)' .. M illll r frrigariull & /(lIrnl F.rI,!;g. SI.'n'jr- I·.\· V. I ' . v . Shnll:;ofJ RfIIll Arra. (2002) 5 

sec 52 1. 
6J . (2003) 3 sec 52·t 
(i.1, (200:1) 2 sec 107. 
(J5 . Ward v . J..'w:all , 70 ,\ 2d 77 : 3 NJ 2% ( 19.19) . 
Ce.. ,\fy<'f~' \'. IJt·thlt'ht'/11 Sf:ipIJ/li/tfi lig C (lfP II . , :;0:; US ·tl: 82 L Ed G3S (\938). 
67. COIII}('r v. WiI.w lI . ( 1937) 2 KIJ 309: ( t I)37) 2 Ali ER 716. 
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o r accepted , he cannot agitate the same matter be fore another court in a wri t 
proceeding.6S But if the petit ion has been d ismi ssed othenvise than o n merits , 
the person may f i le a fresh writ in another forum. Therefore, if the petit ion 
under Art ic le 136 has been dismissed in lim ine by the Supreme Court by a 
non-speaking o rder it will not prec lude the party from seek ing the same 
relief under Art ic le 226 from the H igh Court o n identical grounds·9 In the 
same manner contentions ra ised in an earlier Spec ial Leave Petition which 
was dism issed. held co uld not be ra ised in subsequent appeal befo re the 
Su preme Cour t between the SCI me parties.70 Res j udicata h0wcver does no: 
app ly in the case of habeas corpus petition s~ if the pe tit ion has been d ismissed 
o n merits by the High Court, it can again be fi led in the Supreme Coun.7! 

Res jud icata shall apply even if the petiti on has been dismissed witho ut 
g ivin g no tice to the o ther par ty.?:! Su mmary dism issal o f a pet itio n wit hout 
recordin g reason docs nO[ attrac t res j ud icata and a fresh pe tition o n the 
sa me ground can be entertained .73 S im il ary if a petit io n has been d ism issed 
as withd rawn res jud icata shall not apply.?.l Pr inc ipl e of res j ud icata shall 
a lso no t apply if the Court inci denta ll y records find ings on issues no t ra ised 
before it. 7.5 F ind ings given in a pe tit ion at o ne stage and late r he ld to be 
final, cha llenge to such fi nding at a late r s tage o f the same pe ti tio n will be 
barred by res judicata.76 

The ques tion of app ~ icab ili t y o f const ruc ti ve res judicata to writs was 
considered by the Supreme Court in Slate of u. P. v. N(/\\'{I.b /iussaiIl77. In 
tha t case a PSI challenged his d ismissal by the DIG on the ground tha t he 
was not g iven a fai r hearing . The H igh COLlrt , however, dismissed h is peti
t ion. He fi led a sli it thcreaftcr, and ra ised an add itional pica th at he was 
appo inted by the IG so cannot be d ismi ssed by the DI G who is a subo rdinJl l..! 
(lffice r. Th~' ~"'''\'r~EnC COllrt h ·~ ' I th.:It the ad~;: ; ~n :11 p!e ;,~ is ~ :\ m.:d by (,,' 011-

~ [ ruc ti vc r~s jUJIC3t <! . 

J lo \\, cvc r, raising the qucstion o f co nstitut ional ity of a provision o f law 
s t.:1nd s o n d iffcre r. t footing than raising a mailer on a bare qu es tion o f b w, 
or m ixed q uesti on. of law and fac t o r o n fac t. T here is a presumption alw3ys 
in favou r o f the co nsti tu tional ity o f the 1:1\\:': Onus is heavy o n the pe rson 
cha lleng ing it. \Vhen a person enters a cour t fo r re lie f and docs no t challenge 

68 Dn ryao S illg }1 v . Sta re of u.P. , AIR 1961 SC 1-' 57 . 
69 . /"dia/l Oil Corpfl . l.rd \ Sta rt' of Dillar. (1986) -' sec 1-'6' AIR: 1986 SC 1780. 
70 1'. l.a! \ . Ullif)fJ of Ill dia. (2003) 3 sec 393. 
7 1. Nlflll rjoll SlIIglI v. St(Jtt: "f M .P . . (1971) 2 sec 5-'2 : A IR 1972 SC 22 15 . 
72. V! ntdhrmogo r Stat Ruffing Mill.~ v. GOI'al/lll t'IIt of M ilt/raJ. AIR 1968 SC 1196. 
7. H'orl.:lllt'fr v . Board of TruJt(' (' .( Cod rifl Tru.fI. ( 1973 ) 3 sec 119. 
7-' . A hlll r'da uad Mfg _ Co v. Worknr" /1. ( 19S J) ::. sec 663. 
75. M adill '; AlIIl/la UJUl h'(lfI; 1\1111110 v. Klllljik ll ui ['War'. (2000) 6 sec JOt. 
76. M.e. Mehta v . Kama{ Natll. (2002) 3 sec 653. 
77 . (1 977) 2 see 806. 
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the co ns tit uti onality of Jaw go\'crning the mnttcrs di rectly Jnd subst.:lntially 
in issue. it only mCJ I1 S and imp li es th;)! he g.o(~' h y' !!' O:: :"'~c,,:u : 7:;-~l:""'~l ~ r ;:~.;'j 

q ituti ollality ll -:: '7 :1r.:' C,1 " ' ! i;l i;-, insta nce be deemed to ha ve rai sed the 
qu~s li o Jl of cons titut iona lity and Ih cr~ rorc. question of COq ~ti llili ona lily shnll 
not be deemed to have bee n decided ;tgainsl him aJong\vi!h all matters which 
were directly and substant ia lly in i ~s ll c. Th ere fore if the ques tion of con
qitut iona lity is rai sed in ;'I llother writ proc{.:cding the pri nciple of conslructj\'C 

res j~IJ\ ci.lta sh;tll not be :nlractcd.i8 SUll1mary d isposal o r wri t pL:lili on by 
the Hi gh Court docs not constitute res judicata. Further whe re a recurring 
liability has been held to· be ultra vires the power, earlier summary di ::posa l 
of the case would not opernte as res judicata .19 In the same manncr once an 
orde r passed on meri t by the Supreme Court exerci sing the power under 
.'\ rticlt~ 136 hns become fina l no writ peti tion under Artie.le 132 on th e se lf· 
same issue is maintai nable.so 

Thu s it eJI1 be concluded th at princ iples of res judicat~! Jnd construc tive 
res judie.ata app ly to writs :1150 as they apply in case or c ivil su its. Therefore. 
If:1 di spute has already been decided by a competent cou r!' which has become 
fina l any petitio n under Articles 32 or 226 will be bJrred.sl 

(7) No dismissa l of petiti on with out spe aki ng orde r 

In the immediate PJ,st a tcndency was grow ing am ongst High Courts to 
dismiss petitions Li nder Artic les 226 and 227 in limine without ,a spenk ing 
order. Dcpr icat ing this pract ice. the Supreme COllrt in Anm v, Addl. III spector 
Gel/eml of Polices2 , observed that Hi gh Courts should not di smi ss petitions 
in lim ine wilhou t a s.peaking order just by the use o f a laconic word ' rejec ted' 
or 'd ismi ssed ' because a speaking order would hel p the Sup reme Court in 
!.ll1dcrstanding the thought process of the I li gh Coun which in turn would 
fac ili tate a quick 'and siHi sfactory disposuJ' of Special Leave Petiti ons. No 
matter thi s prac tice wi ll certainly inspire public con fiden ce in the judicial 
adm inistratioll but it has started giving ri sc to the accum ula tion of cases 
b.:fort.: Hi gh CtiurtS, J Iigh COll rtS now k e:l it cOll vt.: nie nl to admit a pet it ion 
rather Ihan writi ng reasons fnr di smissal. This will not apply 10 the Apex 
Court which can d ismiss a petition in limine without recording of reasons 
because being the hi ghest COli rt there is no appeal thereafter.S) Recording of 

78. Nalld Killrorl' v. Stall' of Pllnjab, (1995) 6 see 61ol . 
i9. VOl \" Rm:rhi M ll1Iic il'r.J COrpll., (1996) 7 see 5ol 2 
so I/ (I/)II Si11,1:1I IJflillJ \ ', lIOI. ( 199(1) G sec 565. 
SI. /)iral /(1'(,l"lIif C/(I'i.\' !I I:'!lgillafing OJ/i("'r,~' ,hJ;w;r; f;, )l t V. SI(1 /~' f~f t\la/w rm'/rlm, 

{I 'NO) 2 seC 715. 
82, (19:%) 3 sec GI}(); AU{ 1986 ~C 1':97. 
SJ . J).c. Sfl.Tc'lI(l \'. Clr il i }lIl(jl'C (If !tulin, (19%) 5 sec 216. pt' r K, RIlIll:lSWrltlly . J. (N.P. 

~ilt gh alld BhlruC1t :t, JJ" Cl)ll(lIrrillg), 
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[("asans is no t on ly necessary for appeal but is also necessary for gt!ncrat ing 
public con fid ence. hence the need lO record reasons can never be ohv iated . 

(8) High Court must be approached firs t 

There is a growing te nde ncy to file pe ti tio ns before the Supreme Coun 
eve n in a case where it could have been fil ed before the Hi gh Court. Di s
cou raging thi s tendency the Supreme Court held in P.N. Kumar v. Municipal 
Corp" , of DdhiP..J. that in cases w here writ can be fil ed before the H igh 
Court parti es should not approach the Supreme Court. 

(9) Power to grant remecl ia l <.i :-i:'lisf:mcc is implici t in p t:bli.: Jaw I"L'\' il:w 

Un cler Art ic le :'2 ( 1) of the Consti tutio n. the coun has power to dev ise 
any procedure approp,;nte for the pu rpose of enforc ing the fundam e ntal ri ght · 
s ul1d~r Articl e 32(2) . The power o f the cnurt is thus not only injunc tive in 
:tmbit tn pre\'ent the viobt io n of fundameTl tal rig hl.~ bu t is al so remedial in 
scope to provide re lie f in case of breach o f these ri ghts. Thus the cou rt has 
implic it power to grant rcmcd ial ass istance by way of compensatio n in Stich 
cases. However. th is docs not mean tha t in every case of breach of fun 
damental right compensat ion can be award ed because Article 32 Cilnnnt bt~. 

ust.:d as a subs titu te for the ord inilry civil court process of comp~nsat i on. 

!\ ward of compensation mu st be con fined to exce ptional cases of gross and 
pat(,nl \' iobt ions of fu ndamen till rights. Such except ional cases though m;ty 
not be defined with any CXJct ituc!c yet may inc lude situ Jtio ns \Vh~rc e ither 
the fundam e ntal rights of a large section of a society are in\'ol\'ed or 'the 
affec ted pe rsons arc not expec ted to pursue ac ti on in a civil cOlin due 10 

thel! socio-econom ic di !-lJdvantJgc . T he S:lnlC p rinciple shJII apply 10 Hi gh 
COU ri S aI50.8:-; 

Compensation g ram.cd by the S upreme Court and the H igh Coun is in 
additio n to the pri v:.ttc law rcmedy for torti o us actio n and pun ishment 10 
wro ngdoer unde r crimi na l law. Award o f co mpens2tio n in writ rrocecdin~s 
may be adjustcd agilinsl damagcs awarded in c i vi l suit. The o ld dnclri nc (If 
rd eg~lting the nggricvcci to the remedies .wailable in c ivil Jaw li mit !-l the role 
of the consti lul iollJ I courts too much. as the protector and custodian of the 
inde feasible ri ghts o f citizens.86 

(10) G r eater good of great er numher 

In a pac,»selting dec ision the Supreme COlin held in Sadllll Ram v. 
I'lulill Behnri S(lrkar~1, that in cert:1i n situations soc iJI justice mu st prc\'ail 

X·I. (1987) • sec 609. 
85. M .e. M t..'ll/a v . Union uf 11111111, ( 1987) 1 see )95. 
86. f) K. B CUIl v . SIal.! uf \V 1J. ( 191)7) 1 sec -l t6; Trilil Ram Sai' l; v. Sial.! of PUI/jab. 

(1997) " sec 6'l. 
87 . ( 198 .l ) 3 see 410: AIR 198.1 SC 1·.01. SCt' also ,va/hmal Te:Clilt.' Wor.l:t'f.(o VI/hili \' 

P.R. Rama l:;ri.dmnll. ( 19SJ) J SCC 105: AIR 1983 SC 759. 
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\,)\'C I' til l! technica l rul es. Thu s juri sprud ence ha s shift ed :\\\';1)' from techni cal 
ru les tn [he recognit ion uf hum an be ings ;\~ h Ullla n bc i Jl~:-' bl'ca u~c wil hout 
thi s <l pproa(h any $CIl'Ill'c or I;\w "' Quld bc<.:omc jejulle. in L lll~ l'asC ,\ ]\ :s id cll ' 
[ i ,,[ cUlllpkx which had b,,::c l1 uu: upieJ by h;nant5 had bee n sold by lhl! 0\\ ncr 
Lu ;111 outsider c\'cn when the:: persuns w ho were. at: tua lly Ii\ ill~ thereon \\T IC 
Plcp:ucd to plJl",.:h:lsC C\'l' n.1t a higher pnn::. The Court held L h ~ L as ud wet: n 
IWo I_hlltles if a deal i ... m :hlc wi th n ne P,tl L), \\' iLholi l scr i011s Ck Lriml'1l1 to 111(' 
l) lhc r th L'11 the COUll \\'i)l lld kan i ll LI\,ulIl' o r [he. weaker !)ct' l io n o f Lite so

( iL' t y . Th us :-ool'i al j u ~ tk'c :l S ;1 ICl:og ni l iol1 of the ~ rca l er gl)':lc! o f g rc:lil~ r 

ll um ber without the ckp ri va li o ll of :U1Y right o f :I nybody \\';15 cs t ~b l i s h cd as 
a princi ple of public law review, It is ag3i nst th is spi rit tha t wri t jur isdict ion 
was used for enforci ng contractua l ob ligation ag:l inst gowrnmcnt. KR 

(1] ) Compulsion of ad lIlinis[ ra tiYe c,'\ pcu iency amI tile rOllS tl'aints of Public 
Law Rc\'ic w 

Tuday the gO \'~ l'Ilmc llt i ll allY wdfarl.! State is lh~ r~gubh )r and d isjx n::.cr 
or SPl:c.: ii.l1 !ic r\' ic ~ s and prov id er o f a lar;:;c IIlllltlx r ul" bt: nefi ts, illL'lud ing 
jobs, contrac ts, liL' cn ... :l::O; , quolas and \'.:trio ll s mn o.! r benefit s, In ::' Ll..:: h a society 
pllbl i ~ la \ \ ' revicw of admi ni s t ra t i \\~ :lctiOIl [lSSU11lCS a dc li uIC position i ll 
v i...;w u f thl.! d l:l11a nd :i o f ;~drn i ni st ral i \'e e.\. p~di e ll cy ilnd ll ex ibililY, The jud i

l.:i:11 br.:ilav iuUl' in th e. ill1 l1l ..::ci i: ltl.: p:b t h~ls bl.!('Jl lax ;tlld Ihe C(hlltS h:I\'L Ihl t 

l.'OIlI"i I~ r.:d the ir ill vigil'l tion u t' ad mini!"> trati\'l: tk l' isio lls to ~i t ll ~ t i o l\ s o f arbi
tra riness and 1lI .t1 a fidl:. It w.:t s fo r this rcason that the l lighcsl BCll d l 
J eprecated the prnctice uf passi ng ex parte prohi bitory orders just by mere 
<lsk ing eve n ar the cost or publ ic intercsl. &9 

111 R,D.' ShellY v. Ill l em il liullo l A irpo r l s A Irl/rorilyfJ O, Bhagwa li, 1. rei t
cr:t! cd a wcll · sctth::J rull: ll f ad Jll i lli str~ l ivc law that an C~(,t' u t i vc :llIth ori ty 
m ust be ri gorousl y held 10 the s!<lllti:lrds by \\' h k h it profcs \cs its actiun to 

b~ jUd g.Ld alld it must scru pu lously obscn ·c 'those st;.IIIdards on pain o r in
valid ation o f an ;'Ie t in vio la tion o f then]. Gove rnment ac tions must be 
informed with rcason and shou ld be frcc from arbi tr ar inc~s, -It W;IS a case 
\\hcrc lh~ Intc.rnationa l I\i rpmts Aut hori t), had given thl: cuntract , in exercise 
ll f it s cii s<.: rcti() ll , to a CO ll trac lo r who d id [10{ fu lfil thc prescribcd qU:l li fic <'I ti n ll 
l:l id CiLHVIl for the t ~ ll dc rc r s. Th e court, though did not interfere with thc 
decision o f tht: authori ty on the ground o f expedicncy, yct clc:u ly la id dow n 
th:l t thc di scretion o f the gnv~rnmc nt in g iving cont racls is nol un li mited in 
th ~lt the govern illent ('annol g ivc o r with hold largesse in its arbitrary d iscre
linn. The gO\, l:fIlm ent is still a governme nt Wilen it ~c l s in the ma il ers o f 
t: r:uli ill g b rgcsst: :l 1l,1 il C,l lIlHlI :t L'1 :Irhitr:lri ly, 

:-is , ,',I s. lJ ,' ,,,li & ( ' 0 , ',' Il ill lh. I /{1I 1 1 ' , ' ,' /',) ,11·1011 C OIFII. 1.ld , ,\ Il{ 19~7 (juj I') , 

3') , S'II.'c· (If Iloj.,','lilflll \', SI' ·,III,11 l'I I/I't ' l/ i, 's , ( 19:-\5) :; sec 2 17: ,\ II{ 1985 SC 1289. 
')1). ( 1979) 3 sec ,l SI) ... \ I I~ 11)7') SC 162$.. 
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In T.N. EducQriollai Deptt. Millis/erial and Gelleral Subordinate Services 
Assn v. Sr(l(e oj T.N. 9I, the court refused to interfere in the adminis trative 
functi oning of the State in the absence of arbitrari ness or mala fides . 

"All life including administ rative life, invol ves experiment, trial and 
error, but wi thin th e leading strings of fundament al rights. and, absent un
cons lit utio n~lI 'excesses', judicial correction is not right." 

"The court cannot subst itute its wisdom for government's, save to sec 
lhal unreasonable perversity. mala fide manipulation, indefensible arbitrari
ness and like infirmities do not defile the equation for integration." 

(Th is was a case where Di stric t Board Schoo ls and government 
~chools-and their services-were in tegrated. The basis of rati o for promo
tio n and fixing of common seniority was assailed by the government \ving 
as arbitrary. mala fide and capricious but the cou rt he ld, punctuated by the 
above remarks, that it was rational enough to warrant its no n-interference.) 

In State of Kerala v. TP. Rosl((lIw". Kri shna Iyer. J. righlly observed 
that any incisive study of the exercise of the writ power in India may reveal 
that it limits its ac ti6n to quashing o r nu llifying orders but stops short of 
reconstruct ion whereby a valid sc heme may replace a void project. This 
seems to be the most pragmatic approach in the area o f public law review 
keepin g in view the di ctates of admi ni strative expediency and fl ex ibility. 

(12) Court does not s it as appellate court while exercising power of review 

The bas ic principle of judicial review is th at it is only the decision -mak
ing process and no t the merits of the decision which is reviewable unless 
the dec ision or ac ti on of the administra tive authority is vit iated by arbitrari
ness , unfjirness, illegality , irratio nality or when dec is ion is such as no 
reasonable person o n proper appl icat io n of mind cou ld take such a decision. 
However, the court would not subst itu te its own opinion for th at of experts. 

In T(l/a Cellular v. V I/ion of /lIdia93 , the Supreme Court observed that 
judIcial review is concerned w ith rev iewing not the merits of the decision 
but the decision-making process itself. It is Lhus differe nt from an appeal. 
\Vhen hearing an apr>'l!al the court is concerned v'!ilh the merits of the decision 
but in judicial re view the COUI1 is basically concerned with the decision-mak
ing process because even otherw ise the court is hardly equ ipped to review 
the merits of the dc(:ision. T he court righ tly rcm :ukcd that it is not the func
tion of the court to act as a superboard or with the zCi.l1 of a pedantic 
schoo lmaster subsl illiting its judgment for that of the admini strator. 

9<. (19S0) 3 see 97: AIR 1930 se_379. 
92. (1979) 1 see 572: AIR 1979 se 765 . 
93. ( 199.\) 6 see 651. 
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Foll owing the S.1 I1lC pri nc iple, the Apex Court in Chairman alld Mal! · 
(/.:.:illg f); I't'rw r, Ullited COllllll ercia l Ballr v. V c. Kakka r r'JJ, he ld that Court 

~ hould Ilo t interfere wit h ndm inistrawr' s decis ion unless it is illogic;)l O f 

su tlers from prC\.'cdura\ impropriety or was shocking to the consc ience of 
tile Court in the sense that il was in defiance o r logic or moral standards 
( \Vcd ncsbury principle) . The Court would not go into the correctness of the 
c hoice IH:lcie by the :1d mi n ist ratof and w ill not subs titute its dec ision to that 
o f the aUmi!llstfa:uJ'. The scope of judicial rcvic\v is lim ited to the deficiency 
of dec ision Jl1:lking process and not the dcci ~ion, 

The dUlY of the court in exercising the po\\"cf of Jud icial review is thu s 
to confi ne itself 10 the foll owing ques tions:95 

I. \Vhether a decision· making author ity exceeded its powers? 

2. \Vhether the authority has committed an error o f law? 

3. \Vhcthe~ the authority has committed a breach of the pr inciples of 
natural justice? 

·L Whether the authori ty hJS reached a dec ision wh ich no reasonable 
person ·,\-ou ld have re'lchcd ? 

5. \Vhether the authority has abus~u its powers? 

The p{lwcr of judic ial revi ew is no t d irected agJir,st th e dec ision but is 
confined tu the dec ision-making pro..:-ess .96 Therefore, cuurts generall y do 
not appreciate evidences or enter into detcrmination of ques tions which de
ma nd elaborate exam inat ion of evidences or interfcre in the punishment 
imposed un less the adm ini strati\·c decis ion is mala fi de or mncle in con· 
trJ\·cn ti on of the pr in c iple s o f nawral justice or in violat io n o f any 
constitutional pro\·ision Of is suc h which shocks the consc ience of the court.97 

Thus the judi ci al review of admini stra live :tcti ons can be exercised on 
th e. followin g grounds: 

I . lIIegaliry: Thi s me ans th ,:\! the decision-m aker must correc tly under
stand the law that regulates his dcc ision-m.lking power and must 
g i\'e dicet to it. 

2. IrraTiollali,)": Th is· mea ns th :J.t the decisi on is so outrageous in its 
dcri:mcc of logic O f o f 3n:cpted mor ... l standards that no sensible 
person ('Quid have.! arrh·ed at slleh a decision. 

3. Procedl/ml imp rop riety: Thi s I1lC:l Il S th at the procedure for tak ing 
adminislJ":ltivc (k cis inn and act ion must be fai r, rcasonab le and just. 

9·1. (2003 ) .1 sec 36·1 
95 . ( 191).1) G sec 651. 076. 

96. lIaryalUl J)n·dO{JllII'1lI A I/thority v. Ru(), him CI'I"(lll1in. ( t996) 6 sec 58·\. 
97 . B C. Chfll/U\·" di v. VOl. (\ 995) 6 sec 7·19 
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4 . Proportionality: Th is means in any adminis tra tive dL'cision and ac~ 
lion the end and means rela ti onshi p mus t be: ra tional. 

5. Unreasol/ableness: This m eans tha t eithe r the facts do not warrant 
th e co nclusion reached by the author ity or the decision is partia l 
a nd unequal in its operatio n . 

Thus the fTlC'ldern trend in the area o f j udi cial rev iew is towards j ud ic ia l 
rct raint. 1 Agalllst thi s bLlCkd rop the po licy dec ision of the government is not 
the subjec t of Judicial rev iew unless it is unreasonable or agai nst public 
inte rcst. 2 

( 13) Poli cy Decisions 

. 'Unless governme lli 's policy d ec is ions are contra ry to any statutory o r 
COllst ilUtion:d pro\' ision . CC lurt sha ll no t interfere wit h it. It is not fo r the 
COllrts", opill!.!d thl:! S upr~mt: Cuu[1 , "to cOlbider t h~ rd:ltive mcrit of the 
polic), ilnd to stri ~ e it duwn merely on the ground that another policy wou ld 
h.:l\·C= been fairer and better. It is the prcrog.:ltive of the administrati on. The 
administration has, wh ilt: takin g dec isio n, ri ght to ' tr ial and error' as long 
:1 5 both tri ;1l ;lnd error :HC bona fi de and with in the limi ts of authority . f ur 
test ing rh l.! correc tnes:; of :t pol ic)'. appropriate forum is Parl in mcnt and nOI 
the Courts. Therefore , the Coun s a rC vcry circumspec t in condul.: ling a n 
enqui ry into poli..:y st:th.:mCniS of the govern me nt and most rl! luc t lll l to im
pugn th e judgmen t of th t: experts unl ess is an illega li ty ill it".3 Applying 
the S.:lm.: principle, Ih !.! COUrl in A rtma Ruy v. Union of /lIdia J held, that it 
is fnr Parliament tll tab: " decision on a Nat ional Education Policy onc way 
or th t:: othe r. COlli l cannot take a dec ision on th e good or bad points of an 
c ... lucational poli cy. COUI{ can intervene in th e impk:mentation of policy only 
d' ir is ag:tinst any Sta t i.HL'. or tht::: Conslilu tio ll. 

(l..J ) Finality of administratiyc action 

T tl: su bject of .:l.dminislrativc ri ilaiit)' is e;o; {rr.:m cl y <:ompiex with i ntr icHe 
ramifi ,:;uIO I1 S because courts vcr)' often shift their posi tions. The grasp of 
ge neral pri nciples Illay bt::. simple, ye{ their appl ication [0 II pani cul<.i r si tu ation 
deman ds n ex ihi li ty .and subt k l),. 

Studenb of adm inistra tive b w fcar nOl so much the Lie! of the gruwing 
powe rs o f the admin ist ration as tha t of th e puwers assuming a fin :lI11 )'. Gener
a ll y a c l,ll[se is inserlcd in the statute by whic h the 'lclions o f an 
ad mini strative authomy is m:lde final. Such ;t cbuse m::t)' be given variou:-. 
names, i.e., fin.:t lity clause. priv.:ttc cl .:l. usc, excl us ion clause, o UstCI" clause, 
cancl usi vc. clause . 

T(IIII Ce'lluilar v . UOI . ( [IN_n 6 ,Sec 65t. 677 -67 '0 . 
1 . 5tak vfU.I'. v. V. I'. Ullil"r'T.lity CaU<'!:fr' i / 'l'Ils i,Jllt'rl' ,·\.\ ~lIdat i()JI. (1 ')9·~ ) 2 sec 729 
:;. nAI.CO ElIlp /fl.\"r'ci ' Ulliml v. Union of /mjla. (20(2) 2 sec 333 
-l (2U02) 7 sec 368 
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1. Mm/;:s oj conferring fil/alilY 

No s p~ci li c generalisat io n is po ssible as to the man ner in which admin 
ist rntin; ac ti ons are made fi nat. H owever, th ere m ay" be fi ve usual modes o f 
conferring fimtli ty on any atll11 ini .' lra li v~ ac tion : 

(i) Sometimcs the finali ty CI.IU SL: in a s t a lU t ~ rnay make the adminis
tr ':lI ivc actio n -final by expressly b:lrring the jurisdi ction o f Ihl: coun . 
['or cx .. unp1c , Sec ti on :2 ur the Fo re igners Ac t, 1946 prov idl:s th~,t 

the administrative actions t "k~~ll undc:r thi s Au . 'shall nOl he c,l1 lcd 
in quest ion in a ny h:: gaJ procee.~lin~ beror!! any cou n of law", 

(ii) Someti llles the ti nali lY c laust; do~s no t cx prc~ s l )' b:lr the j uri sdic ti on 
l)f the court but m hcrwi:;c m;ikc$ the adm in is. trati ve .:t cl ion fi na l. Fo r 
C.\11111pk, Section 17('2 ) of the Indu.', tria l Di:-:putt,;s Ac t. I Sl -17 pro
vilk's that " the act ions of th :;: adm inistrat i\'t.: authority sh,tll b~ fi 
nal' " 

(iii) Sometimes the stat lite neither e, pressly 11:Irs the jurisdict ion of COLI rtS 

nor <.:on fers fi nn lity on Ihe ncim ini:,t r,lt i\'c a<: tit)l1, ), ('1 the fi n:lti ly of 
the ;1dmin istrative ~I<.: l ion n l~\y h~ i!l fl..'rrL'd by Il(""'~ :)s "ry implication, 
Such an in fc rcll ct,; rna)' be d rawll \\hen th e ::. t a{lJt~ is a sclf-conta in.:d 
code \\'h i~ h gives a ri ght and .. l lso provid,;:s a mac hinery for the 
vindication of such right. 

(1'1) Inl'cn.:ncc of finali t), may also be drawn if (Ih~ I'(\wo,!r fir Ih l~ authori!) 
to t:lkc ce.:: ['t'lin adion i:i rendered in subj~c ti \ 'c t.:rms, h .11' L'x:Hnple, if 
tli~ ;1u thority is "s:u isfil'd" 01' tht,; act ioll i:-: ' ck sir:lhk' (II' if it appc;l!'s 
"necessary", " cxpedicnr" , ctc .. tv th:11 author ity that such actiun 
~hDtdd be taken, l lowc \'(~r. ]e;1\' ing a:iick "~ Ill ~-: rgcncy situ:lti01l:i , the 
cou rt s. have ind icated that the authority's own decbration abo ut the 
"satisfaction" , " l1(.'c(:ss ity" or "~xpedit.!I1(:Y '· i:; not concl usive,s 

f l' ) YC I the.:: l'c 111:1)' be anot her category of fi n:di ty d ause. An Act Ill :! y 

provid~ a certain t i nl ~ - l irn i t with in whic h an adminis lr:lI i\'c action 
l'an be ch:dle ngcd ill l'(lurt and .!I'ter tilt .. ' IapSL' of tliat pe riod the 
.\CL iClr I l'c('omc:; final. I lo ll sing :'\ CIS in 1': ng t.ll1d (\1[lIilin a pro\' iso 
th :! 1 a person aggri C\'L'cI by tile orckr may q Ut,; stl(l!l its validity with ill 
:--'1.\ wl!cks and unl(;s;:. It is so <:h a lkng~cI the " nrdcr slnll not be 
qUCSl illll,.:d in any lega l P I 'l)~'''~l'dlll ~ 'i \\I I :IISl)c \ "cr", In suc h cases tIle.:: 
L'\Hli'I has assc rt ..:: d Il u t tile :-. 1:tll ll l)r) jJ..:: ri \\d f ll!, judl\.'i;d rl.!\' ic \\' ca nn ol 
be :i ru le nr abso lu te.:: l irn itati\) Jl but it is c<.:rt:l in ly a ru k o r discrction 
,lIld in appl\lp rid tt' 0,-;"::- lilt.' ,,'!Juri ": :111 interfere c\\:n aftCf the I;Il' s(' 
t) f S t~ \\ ed.:s.u 

~ I,ll 11: : ,,111;, /'1/ ':, \1 ".'1: ; 1' ,'I II, /-". ' .:0'<' ,1 (', . " ,1/ 1I1I',!, I "l /.>,,'1: fI.'I ' / COU'I!ry 1'loIl/llill S, 

\ 1 ' J I I " "II ~ ," I 
CI \,;' · I f .;.' !1/I , ' ,/I'h' /lI ( '" \ '\ !":" /"/ ' l) 1I11,/.il!S . ( 19(1); I \\TR 1320. Th ts \)I nr uh:~ 
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, Fin ality clause alld lIl t! pOll 'a of judiciat rc l'ielV 

The question u f conferring fina !!!)' on admin islrativ l:! aClion in 
be co nveniently ~ Lud iC'J under the fo llowing head ings: 

Ind ia CHI 

I, i ) COJl !:. titutiolwl modes of judici,d n.: vicw and adm ini slfJtivt: fin:!!i !y. 

(i i) Non-constitutiona] modes of judic iJI re view and ad_mini s tr;Hi\~ fI 
nali ty. 

(i) COll.f1i ll1r irmallllnde.'i of j udicial rc: \ ';CII ' lI lIt! adm illistrmin' fili allfY. 
I'\o f inali ty cla use cont;1i llcd in any statut e and expressed in ':H1Y L1 ng ll .l g ~ 

Lo ll ba r th e jud iei;]] review .wadable under Articles 32, 226, 337 and J 3{) 
of the Constitution. In DeokillQndoll Prasad v . Stare of Bihar?, [he Supreme 
Court held tha t Secti on 23 of the Pens ion Ac t. 187 1 wh ich provided th:!1 

~ ui l ~ rcL.il ing to matters mentioned therei n cannot be entertained in any courl 
dL\I.: ~ not b:n the constitLIt ion:!l modes of j Ll di c i ~d review. III the same mannL"r 
the I !Jgh Court of And hra Pradesh quashed Sectio n 6(a) of the A.P. I'rc \,c il 
li,·c DCle lll ioll Arl, 1970 wh ich provide d Ihal Ihe order of delenlion would 
not be invnlidatcd on the ground thJ. t it contained some vague and irrc lc \·:t nt 
groullds, as \' ioln ti\c o f An ic lc 22(5 ) o f the Constitution.s 

Even in cases where the Consti tution i tse lf makes the action of an nd
l1lini :-' lruti \'c auth ority final , th e constitu t ional mo des of judic ial re view 
C.l nnOl be b.~ lTed by any nL'ccssary imp licat ion. In Unioll of India \'. I P . 
.\/irrer9, Ih<.: Supreme Coun hdd that e ve n i ll the fnce of Art ick 21713) uf 
tht: Constitution wh ich makes the order o f the President final , in C:t ::'l C$ of 
dispute re lati ng to the age of a judge, Ihe consti tutional mode of judicial 
review is not barred. 

Sti cking to the same kind of jud icial behaviour, Ihe Supreme Court again 
lIeld in Indira Ne ftru Gall dhi v. Naj Nam ill lO , that cl ause (4) of Artick. 329·,\ 
(inse rteci by the Constitut ion ThirtY-ll inth Amendmem ;\ct, 1975) \\'hi ch frees 
tht.! di sputed election of the Prime l'vl ini stcr and the Spea ker fro m the re· 
stJi.lln ts of all clc<.: tion la\\'s . docs no t ba r the constitutional modes of jud il' i:d 
review. III ,S'(l Iym 'ir Singh v. Un ion of In dia II , also the Supreme Cou rt held 
thai ArlicJ e 3 11 (3) of the Constitution which makes the decision of the gov
ernm ent o n question whether it is imprac ticable [0 hold enqu iry againsl a 

Smith v. C(lst EI/o(' RDC, 1956 AC 736 w h l! re it was hdd Ih:ll afll! r six wceks onkr 
bCl ornl!S conc lus; "e . 

.,. ( 11)7 1) 2 sec 330: A IR 197 1 SC 1409. Sa also Durga Shankar v. Raglwr(/j. A l l{ 195.1 
SC 520 where in the S uprl!me Court he ld tha t Sec ti u ll 105 of thc Re presen ta tion of th o.:: 
Pcople Act whi ch made e very order of the E1cClion T ri bun al fi na l and conclusivc dOt's 
no t bar consti tuti onal mod es of jud ici::li rcview. 

s. ILR 1972 AI' 1025. 
9. ( 197 1) 1 sec 396: AIR 1971 SC 1093. Sa a lso U,'('fioll COllllll iHif.JII .... V. Rno, AIR 

1953 se 210. 
10. 1975 Supp sec I: AIR 1975 SC 2299. 
II. (1985) 4 see 252, AIR 1986 SC 555 . 
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guvernment serva nt bdorc di sc ip linil ry action as final, is not so final that 
the court cannot clo anything . Therefore, even in the face of finality clause 
of I\ rt iclc 311(3) court can still consid~r wheth er the power has been properly 
c:...;crc iscd . Simiiary the Supreme COurl while upholding the va lidity of the 
COllstitution Fifty-second Amendment A ct. 1985 popularl y known as th e 
:lnli -defection law, held th at clause 7 which has taken away th e power of ..... 
j udic ial rev iew of the courts by making the actions take n by the Speaker 
\!nd~r the Act as fin al shall no t take away tht:: wri t juri sd iction of the Hi gh 
Court and the Supreme COlln . l.:! Clause 7 pro\'idcd that " no court shall have 
jU I isdictioll in respect of any maller connecwd with the d isqualifi ca tion of 
any member of a IIouse under the Tenth Schedu le notwithstanding any th ing 
in the Const itution". 

(ii) .f\·on-col/srilllrio/!fll modc<j of judicia! re d ell' (/1/(/ (UllllilliJIIn!il 'e {t
Iwl iry.- The non-constitutional mod e: of judil:i al review is e.x:c rcised by the 
civil courts. Secti on 9 of the C ivil Procedu re: Code. 1908 lays clown tha t 
courts sha ll ha ve jurisdiction to try nil su its of a civil n:.tt urc excepting suits 
o f \\ hich their cognizance is b:.trrccl either expressly or by necessary impli 
c(ltion. 

The :1pproach or Ihe Court in cases of express exclusion of the: juri sdic
ti on of the civil court :' has b CG Il tn strictly int~rprct th e clause :Uld if th..: 
\\ ord.:i nrc clear and the statute j ~ a sc lf-co nt :l in~d code. to refrain f!'lln l exer · 
c ising jurisdic tion. In Firm of Illllri SlIbbayWl CIIl'!!Y \'. Stare of ,11/dhrn 

PmdC5h l3. th(; Supreme Court held that Section 1 S-A of the :'1adrns Cieneral 
S :d c.~ Tax At'\. 1<)39, which prov ided that no ::, uit can bc. institlH":cl ;11 ~ny 
ci vil COllrt to sct aside. or modify the asscssmCnl m~\clc: under the Act, does 
bdr til..: jur isdic tion (If the c;\'il COllrt. l n thi s ('as~ a suit had bee n fi led in a 
civ il court on the ground that ttl..: :1d!1linislr:lliv~ aU!hority instl.!ad of taxin g 
sale has taxed purch~scs also. Howc. vcr, in GOI'emmell' of Madras v. Ba · 
JflfJPf/IJ" Ju ~t i cc Il id:l)':ltull:th took a l'o ntr~\ ry \ ' i~ \\ on IlHlre or less sim ibr 
fa .... ~ t:.. and held that the word 'fin:,I' mC:II'" final for the purpose of the Act 
OIl!Y . !Jut thi s \' icw of the court \\as soon !c \'cr:-.cd in S!cIrc of Kera/(I \' . 
R{[/ II(I~ I\'fll1li /yer (lild SUII515 and tho.: Sllp ro.:m~ Court held that the finali ty 
c l:lllsc contained ill K~ra!a 5:1[(':-- T;\\ . \ ..... { b:u:. th ~ juri sclil'lioll of the civ il 
L't)\!r!S in entertaining :1 11)' stlit fur the [ ..... (o \ ·~ry of exct'ss 1:1."-' collected by 
Ihe, s:des 1:1'\ authori ty. 

l ~. }\rlioto I/ol[ulrall ,. ZI/,'I::IIIIII, ( t QS7) I S l'.i k :;:;s 
I:: AlI{ I I)u·1 sc. :122 S,',' :11 ,<1 S .. r ' '''dl.1 "f .\/d:,·' .\I ,I,1'.{- CI'. ,.\ l lt ] i). 1t) PC l OS. 

1·1 ;\]]{ I ()(j.) S(, t $7:; 

15 A]I{ 1966 ~l' 1"73 S. s ... · :\ (;.,1 ,~';"tII:,II, 1 .~ ldl\ \ ~!ar ,· of /i"lIIi'd \, .. \11{ 19(, 5 SC ]1).12. 



I eli"p. 

Judil.:lal bdl.\\'iour bC(':l1l1r.: :-.111 1 mOl":: ..: xpl i .. ,:it Jll l\al11 Singh , ', G,'(jJII 
JJd ll <-i : d ,\'IlI , Ml' /wi },:a!(II/l u when thl! Supr(:m~ Cnurt ht:ld tha I Sl.:<..:tiun 13 l) f 

till' PU !lpb Vl1b~~ Cu1l11ll01l LIIH.h l Reg ulati\)Il} ' \Cl. 19G I w hich b~trrl~J fhl.! 

JUI ISdlC!H illl l ( [ h~ ('Inl L' lIUlll n qlH.:::.tItJ Il \\h~ l h cl a pruPt: ll)' i ~ \ ': 11' \,:U IIlOlOII 

purpo~ r.; lJ f (he vil b gt.: I:, lilla l and Ih t: civ il CllUl1 <':<1111101 in te rfe re:: with tilt.: 

v (kc i ~l\}n of tile CollcctOI un tll is poinl. Tilt.: Su prcJnt.: COll rt fu nh~r clTlph:t
:-ISr.;J tll;\( \\hcll lilt.: Juri:-.ciH: liull of tht.: ( I vi l (Ullr! is t.: .\plt.:",~ l y t::\clud~d, the 
pbil11 1( 1" c a ll11o t bl! :111 1) \\ t.: (\ 10 cirL'Ulllvt.:/I 1 Ih:H pru\·I::.i01l by l !leans l lf ck,'r.;r 
di.t!l i n~ lJt pkaJlIlg. 

I he implied exclusion of the jUII ::.d l ( li (Hl or til \,; civ i l courts m;,)' bl.! 
ink-ned if tht.: "'Lllll lt.: contai ning tin:l1il )' (,: bu se is a sd f-L'onta incd code. The 
lnt"crcllc c of implied exclusi o n nn)' ;11 ",0 bt.: dr;l\\ 11 wll t.: 11 th~ action is Ic:ft III 
til e ~lIbjel' ti \t.: ::' dt l~ f:lCt iu n or lhl~ adllllllistrative authority by u::.ing suc h \\ul d ::. 
,I ", -if s~ltl!>ftt.:J· or 'If in Ihe. upini on of tht.: ;,dmini strallvc allihorily il is JlI ,\t 

~ l1l d prope l"'. In \'iL"\\ of" sllch :111 illlplicJ cxdu:-; iuJI, if lhl: civ il COUlts <k'cltnc 
jU lisclid iu /l , .I: lll..l.)' be i.\ (.ISI..." uf sdf- llmil;,tilH1 ,Ind Jl UI in ht! rCIlI lack. ~.J f 

.[),)\\ CI. [ Im \ ~', L'I, II:'" th~ ",t:lltHt.: (I t.:a lL'", a new nglll :Ind ab.u pru \·ldt.:,::> a lIIa
\..n j n ~ly 1,11 IliL' \inJIC:llilHl Ll f ",u.:h rig hr, lh l.! jll n :-.di l" ti llll o r the l"i\' j! CI..1Un 
.'. 11;111 l" . .! dL'L'rlh.:d to ha\'e bL'L'1l b;lrred by Ilc..:c::.::.:try ilnplil·;H io l1. GL' I1L'rall) 

~pc,d.;. ill g Ul"l l;ld guiding Cl)!lSiUcra liuns in ::. uch Silll:l1io n:-. ;:I re th at \\hcnc\L'1 
.1 n ); ht Hu l PIL'-c:\i:..t ing at coml11on law is ('n: :H ~d bY:l ~{a!Utt! :tnd thal Slatllh.: 
I l::d( PH)\ II.k,.; a J"n:IChilll'I:)' for the' enforcL'm~1l1 of til.11 right , th('1) C\'L'[l {h ~ 

;It' ::.cncc of :111 c.\c lu~iollary pruvision IhL' ci\ il t.:oun's juri sdiction is impliedly 
h:Hr~d. I f h(J\\'C\'cr, a prc-L':\isting ri ght ill C~lJn ll1 0 n b\\' is n.Togniscd by lh t: 
st:i1ull,.; ;\nJ a new ~ Llllilory remedy for it..; cn rorce-mcnl i s pruvidcJ, withOlli 
1.~\ prt:~ "' ! Y ~;.\:l u ci ! r.g IhL" juri s'dil..' ti01l o f the civil cuurt. th l' 1l ho th Ihe 1.'0111111"':) 11 
law ;tlIJ ~ t :HU lUry r~meJiC's mi~IH bc ..... ulllc l'lJI1 l" urrl?n t ka\'ing ()P~Jl :,m L'icmcIH 
of ckl..·tio n 10 the plJintiff. 17 III "' ro!Jier AUTOmobiles ,_,II. v. K,S. Wi ll/ke lS , 
the Suprcme Coun held that the jurisdi...:liuJI is itnplil'dly barrcJ as the In
\!u::.tri:d J)isputt:~ {\ct is a st!lf-('cHl tai llL'd cudc; The t'aL'b oj' th is <.:ase \\cre 
that in Prcmia Autllnwbi lcs Ltd . Ihcr~ wc.:re two uniuns , the S3hha Un! \1 11 
:llld Ihe. ,\ssul'iatio:l Union, Th;,:r~ \\'cr~ SUlll t: l'mplu)'L·c.-i who WL're not nh~I1l' 
u:.:-rs of eitht:r. On December 3 1, 1966 undcr the incl.!nti\'1.! sch{.~l1le :-til 

agreement \\,;\:-. clltcrc.:d into bel ween the Sabh.! Union and the comp:my 
which :!pplted to Its Illl.!!llhers ;IIlJ OIhcrs \\ ho op t ~d for il. LatL'r OIl, bc.:C';!U.-il' 
of (he i UL'fI..' ase in the rtlembcr:,hip of t he. Assoc!at iu n Unio n, lit e (,() J1lp:m)' 
entered i nld :I fres h agrcc.-IllI.!Jl t wi lh it o\'crruting Ih~ S:tbh:! ;tgrL'~ ln t!J) t; hef1t.: ~ 

the. J i"'P lltC . The COllrt b~ll)\\' and th~ lli gh COlin grantL'd the rcqllt:s t fur 

)G. ( 1986) -I sec 36-l : .-\1R 19S6 sr 2 197 ; Set' :lb,) ,\ II I1'ar v. Firs t ,\ddl. Jlldge, ( 1%6)-4 
sec 21 : AIR 1986 SC 17SS. 

17 . Rnjol R'lIIl K!/IIIM Blwrglll'(l .... . VI/joJl of I:ldin, (\')83) 1 sec 6Sl. 
t 8, ( 1976) I ~ec 4%: AIR 1975 SC 2238. 
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injunction restraining the company from giving effect to the later agreement 
o n the ground that it is a dispute which arises unde r the common law and 
the law of contrac t as it rela tes to the conditions of service. On appeal. the 
Supreme Court held th at the jurisd ic tio n of the c ivil court is impliedly barred 
as th e Indust ri al Di sputes Act is a self-co nta ined code and the subj ec t-m atte r 
could form an indust rial dispute where the remedy lies under th e Industr ial 
Disputes Act. v 

The same stand was taken by the Supreme Coun in a recent case Up 
adIJya fl. D ewu:hallkar v. D. V. Solnllkjl q. The Representation of the Peop le 
Act, 1951 as amended hy the Amendment Act. 1966 is a self-conta ined codc. 
Under Section 80-A of the Act election petitions arc to be decided by any 
Single Judge of the Hi gh Court as designJted by the Chief Just ice. The 
d ec ision o f the Single Judge has been made aprealable to the Supreme Cour t. 
There is no provision for appeal agains t interl ocutory orders. Therefore . in 
view of the fact that the Representation o f the People Act is a self-conta ined 
code. the Supreme Court held that no appeal shall lie to the Divi sion Bench 
agai nst the dec ision of the S ing le Judge w he re slich appeal is a\'aibble unde r 
Le({ers Patent provi s ions and no othe r judge of the Hi gh Coun ca n hear th e 
election petition except the one designated by the Chief Jus ti ce. 

H owever. the b w relat ing to admini s trati ve finality as discussc9 above 
docs not cover the case:;; o f ultra v ires ac ts of th e admini strative aUlhority 
o r the uncon stituti onali ty of la w under \\:hic-h the au tho rity exercise, powe r. 
The finality clause does not bar the jurisdic tio n of the cou rts if the actio n 
is ultra v ires the powers of !he adm ini str:ttivc a llthority. In MlIllfl i {)c\' i \' . 

Gnk(lf CIUIII({20, the Supreme Cou n he ld th at the U .P, (Tem pC) rary Contro l 
of Re nt and Eviction) Ac t, 1947 which g i\ 'cs power to the Dis trict Magi s trate 
to all o t a vaC~Hlt shop and also nl ;:t kcs the d ec is io n of the Distr ict Magi s triltc 
fin;:t l, docs no t bar the jurisdiction of the court in cases where the authority 
commits a jurisdic tional error and allots a shop which IS not vacant. There· 
fo re, not o nly in the cases of substanti\'c ult ra v ires but in cases of procedura l 
ultra vires also the finality c lause is no t fin~ 1. In f'abbojrlll Tea Co. v. D.\'. 
COlllmr,2t. the Suprcme Court held th at the finalit y clause as laid down unde r 
Section 24 o f the Minimum \Vages Act. 194 1 does not bar jurisdiction of 
the c ivi l courts if the authority has ... job.ted the mandatory procedure of 
hc:tr ing before fixin g the minimum wages for the tca plant workers. Sim ilarly 
in Sit; ,' KlII llnr Cluuf/UI v. MUI/;cipnl Corpnr(lfiOIl of Ddh(l2, the S upreme 

I!). ( 1988) 2. sec I: .H'(' Jl so c' l . " atd (Dr} \. V.L Aklrta, 12 Guj 850 (1 982): Ka(/irtll '{lIl 
\- . 8 . Thin lllw/tli ~:II/IInr, ILK ( 1970) :"1ad 183: L.N I\'nynk II. R. Clwl rm:f'di. A IR 11)% 
MP 165 QIICrrukd Sin rnlll \'. NnlIWfOIll. 1968 ,.\LJ 576, Rtlm DJInIlIl . BlwlIlI'(Hinf, A I R 
19S5 RJj 185, /lpf/dd 

20. (196<)) 2 sec S79. All< 1970 SC 1727. 
21. AI R 1968 SC 27 1. 

2:! . (1993) :l sec. 162. Sa 31so Kiltmo /loUo/urn v. Zarhilll' , 11)92 Supp (2) sec 651. 



Judiciaj /?cnnl' of ,\dmllli Hml i, e A UIOI) I Chal'. 

C OUlt hr.,:!d SI.:l'!H111 3-t7-F of t h~ /)elhi .\l ulllcipJi Corpor.t! 1I 1/l : \ Cl \\h ich 
b:1 1 ~ [h~ Juri:-.Jl(.'[hm III tIll.' ri\ Ii COlll [ i1 l:1't.: .... uf dCl11olui,ln (If un:lULhol iscd 
:-. lfW .... turl". .. S d,ll.: .... l1(1 t ()tbt lite ('OUl I' , j UJ1 ~ditt i on to go into til ::. qLJc~ ti o!l 

\\ ht:titCf th...: ol del \\ .. IS a !lullity hei ll ~ \'itl;lleJ by juri .... c!J cllCllla l CI'I'(ll'. 

I n the .... alllc Ill ~UlllCT, i1 i ... ;d ... o 11 (\1 1111': illlplicati n n of the finali ty clause 

th:lt \' o id b\\' .... he (,!li'nfl'l".'d wi!hl)LJt <I fl".-medy, Thi!':. \ IC\\' \\:-!" nprc .... scd b) 
Illl.: SUI"lrel1h.' ( '11UlI :n n ::,d,lhft dl '., Stott' of ,\1,1',:' 1 In [hi ... l,''''C \.~t: rl ain 

Ih lLti'I..:;tli{)!l :-' I ........ ucd b) Ih l' g(l\crll u\ t.! Il\ IIIld.::r the !\Iadhya 13h:lf.l1 Sa il's Tax 
,\d, 1950 WCIt.: (kl'i~Hcd ul lra \ i rc,", ;\ ll iclc .lO I or the Constituti on, Thcrc 
:d't cr. a suit \\ as f li ed for Ih(: rc\.'(.) \ el)' (If tax charged unde r the sc 
uni.:omti lu lio nat nn ti ll C:!ill l ll:-O. SCC l i ( lfl 17 of tilt: ,t\u COlllilll1cd a finatit) 
Lbu ~e which IXU\ hkd lh ,l t the on.lc ! s m:!de un cl er the :\ ct Shdll not bc called 
111 q uc~ti\. ' n III allY l'OUr1. Thl.? S up[ elll~ COUlt upho lding the rn<J intainabiti l ), 
o f the (;1\ t! suit i ll thl' fact.! o f the fin:di ty C l:tll ~C held that i l i\ not the 
1 111 pl ic~ll i (l1l o r tile fln .. II IIY (bu '>c th~lI \'oid 1.1\\ :-' he enforL'l'l1 WJlhnu t ~\ny 
r Cllll'dy, 

Re itcr'lling thc prnp(,'I:-, ltl\.)ll S la id dO\\ 11 in Uhu!alJ!wi ('(I\' C (supra) by 
Iliday::HuJlah, C ,J" the Suprl'llle COli n in S'llyt'd :\ / o /I(l/ll cr/UoC/lfir Ef P,r/roo.> 

\' Sua;' of C{ljflml ~J. held Iklt Sccti(lll 2( I )( i ') ExpiJnatioll of the Uomh:IY 
Pc r ~l)llaJ Irw!lls Aholit ion ;\ (' 1, 1952 \\ hich pru"ide!<t th :1t If an)' qllc!-, tiO!1 
il l i"e:" \\·ht: Llll.?r an) gra:H I ... all inam ~lIl'h ques tion :::.11;111 be fl'fcrrcd \CI til t: 
Sla tl.: Government and thl.: d\.'cbio ll of th e State G o \'crnlllcnl :::.hall be final 
c .. :nnot exclude tht; jur i.<,dILllon o f th e ci, il cou rt, L::xplalning the ! eaS(}I1~ the 
l'nun observed th al the ACI titleS no t gi\e any dctJi ! ahout thc refercnce Clnd 
to the ~nC]uiry by the ~O\l'rnll1~llt and nu ilppcJ I h:ls heen pro\' jdcc! for hence 
it (':innn! t ... c .... aid that th~' L',: < ot' ! h~ pl:!.inlllf h:1S hC\,.'1\ cor,3iJcJ cd by thl.! 
go \'c r!lm cn t in the S:illlt.: \ ',',t:> ;1:; i t \\\lldc! lu':c o(,C I1 c(lllsidefl'ti It' tht.: caSL' 
had becn fikd before ;t l " I , .. t! CaUl t. t\ cl'cpting the fi r .... 1 proro:.i ti on ()f nlll/ 
/oulllli (~ llp ra) the cuun flllthcr held th a t where a .... 1<l lule gi "l':::' ;! f inal i ty tv 
the ordc rs o r thc ~pCCii" tribunal. the. CI\'il cou n' s juri ~ di c t ion ~ha ll be ex 
cluded "if thcn! i ~ :!dcq:l:1iC ICIllL'd~ to do \\h~ll the ci"il \,'UlIlI,", would 
no ntl..llly do in a ~ui t" , :'5 The J li ghc:-t B ench a]!oo\) found tlu l thc sccond 
propo!oo itiOIl o f DII/doh/uti (supr;l) which prov id es th;l l "where thCIC is an 
('xprc~s bar to the .it1fi ~di c tinll of th e court", "om cX<I !ll i n :lt iOI1 of thc schc!llL: 
o f the partictlb r I\l' t to find out the ndcqu:lcy or th e sutllcicncy of the 

C(lUri held th:l l Ihe [in:l!Jt\' c 1:lu ~ c u:),k , :\nti - dd~'~'li o n L:l\\' cine, urI h:H jutlic i:1I In tCII 

o f .:l..:::ti ons f:tll i ng ol!!~ide- l hc j Uli , d!ll ion o f thc lU lhc>nty 
2."1 AIR 1969 SC 7S S/' /' :t1 50 \'.da.' I :I(II/! ,"1I1 \'_ ,\fa ,lItH, A[t{ t96Ci sC lOX!) in lllll d\ 

UII/,iS- 1t 1III','I'llIh'/1.' ('0 \" (i(!l', 'IIJ ot·(;,'/I, ' l d/- Jn ( '''I(I1l'il, i\1!~ I (q? PC 7!{ \\ h 

_~ , I , ( 1981) -I .sec JbJ. Atl{ t',iSt SC 201-;'_ 

I.'. J.lill, ,\L.l" llid /dul U<\:'/lI ;' ~' II) l',il"lllll,' cra lHo',1 11/ Jlldl(/ , (l'lMl) 22 Jtl.t. pp, ()-IO, 
S,',' :t lsa h in, (-,1 J'. : ,\dlllillj{: ((::ilt' I .. cll' , \.\'11 ASH .. ( 1% 1), PI' 517-18, 
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remedies provided may be re levant". is not atlrac ted in the instant case 
because the Act does not lay dow n the detailed procedure to be followed 
by the S tate Government and there is no detailed procedure fo r appeal and 
revision al so. Therefore, the court concludecl that the ' finality clause' in 
Section 2( 1)(e) does not bar the juri sdic tion of the c ivil cOurl. 

The declarat ion by the President of India under Arts . 341 and 342 of 
the Constitution, with respect to lis ts of Scheduled Castes and Scheduled 
T ribes in relation to a State: was held by the court to be conclusi ve subj ect 
to the amendment by the Parliament. Thus by necessary implication. the 
jurisdiction of the civil court to take cognizance and give a declaration stands 
prohibited .26 

Exclusion of the civil court's jurisd iction cannot be readily infe rred on 
ground of availability of remedy and the forum under special Ac ts when th e. 
ac tion in question is taken witho ut com plying with the pro vis io ns o f the Ac t. 
\Vhere the high-power transmi ssion line was taken over the property of the 
respondent without his consent, it was argued thai the civil court' s j urisd ic 
lion is barred as s taq . .Ito ry remedy under the Electricity Act is available. the 
Coun held that lay ing transmiss io n line without the consent of the respondent 
and without any approved scheme cannot be treated in accordance \vith the 
provisions of the Ac t and hence the juri sdic tion o f the civ i'l court is not 
barred .:!7 The finality 'clause PI-o vidin'g for the -e~ettt5jon of court' s j ur isd ic
tion canno t be provided by the ru les fra~lcd by the admi ni strati ve authority. 
IVherc the rules framed under the E lect ric ity (Supp ly) Act, 1948 provided 
for the exc lus ion of the juri sdic tio n of the court , it was accepted (hat thi s 
cannot bar the j uri sd ic tion o f the ci\'il COll rt to en tenain a suit and conside r 
the validity of the orders passed by the iloerd against consumers2S 

(IS) Comparat ive stndy: The pos ition regarding ouster/fi nality 

In England where Parliament is s upreme and can exclude judicial revie w 
of any admi nistrat ive ac tion, the atti tu de of co urts in th e N ineteenth Century 
was to accept th e finality c lause .a s final. In Institute of Pmelll AgelllJ \'. 
/.n ckwoo((19, the J-louse of Lord s inlcrpretcd the final ity clau se "as contained 
in this Act" to mean that the jurisdiction of the court is barred . However, 
as courts jea!ously guard the ir ju risdiction. the Lockwood doctrine was over
ruled in Mill isler of lIeallh v. Yaffee30. Interpre ting a fin ality clau se couched 
in simil:tr bnguagc, the court he ld thJ.t it can still sc rut inise whe ther the 
subordinate legi slati on connicts with th e parent Act or w he the r the proce 
dural requ irements have been compli ed \vith . The tool which the_ court may 

26 . St(lle of T.N. v . A. Gllnt.WIII), . (1997) 3 sec 542. 
27 , M.P. EI"lIri, ity lJoard \'. \ 'U(lY Timba Co .. ( 19'>7) 1 sec 68. 
28. f/)'daabad Va1tlu parhi LId. \' . AP. Elarriciry iJuard. (1 998 ) 4 sec ·no. 
29. 189·1 AC 347. 
30. 1931 AC 3-17. 
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Wll'IJ II I g--: I .11"1 11 11)(1 the fi l1::lil: <.:I: II I <.,C is Ih..; IIHr..:rprC [:lIiCtJl u f the c l :lllse in 
:-' 11 ,: 11 ;1 111.111111.:r :1:-' nol h\ c~d lldc the pfmcr o f tile C(lu n \\ IlL;(: It 1.:- ~Il pnssible 
\'.' llho1l 1 Ilfft.:r1dlllg tilt.: (';Inuns of intc rprctatl {l ll . 

Thl .... JudICia l hl.'h.!\"Inur ill thl.! LK~ (If 1") ;\IIl~II11L'n [ ,1l y ~ll\ I.: rt'igmy created 
l'\l rHI O\' I.: I :-') 11 1 Eng lalld . resulting i:1 the i n c lt1~ i ofl of rhis q llc ~ [i()11 in the 
[t:lrllS of I cf": ]CIlC'C ('I f the Franks C Ol11 m ill cc. Thi s ComJl1l1l("l,.~ rL'I.:omll1cndco 
lh,\! in L<I<"(;I.; il1\'o h lilt: .i urj~dk·liC'I1:\l f:I'':[-' :\li(\ in C;-b~~ \\ helL' ;~PI'\,.·; t1 \In th (: 

p\ll!:t Id Llw i.s nnt pl,,\-i<.kd . [h..: PO\\ t' f of j udi e iCl] Icvicw should 1101 he 
C\C lth.l t.:d. On thi , 1\.:('I)mmCndd( l(I Il . Sl:c t llll) 11 ( 1) W;I S i llScn cd ill the '('ri u u 

nals a:1(\ 1-':: lIqu inc:-. Act. 1955 \\"hll'h 1'1"\)\ iUl.'d thill ~lIly flO al 1t ~ ("l:lu~c in any 
s til!\!lC p ; I ~~l: d bd(HI.' J9 ." S ... 11;111 not c'\cluci:.:: .i udi cial !c\iew 

'1 h<'· re/orc. in Eil~land. {fine I .. :;U1I10l he f i n:lli ty ill casc~ I)f ult ra v ires 
.\([1 011'. o j" ihc ;Id!lli!l i~ tfa li\c authori ty. , \ n i !lfllillic Uri. v. 1-"0l"ell:: 11 CUll lp ell 

.\"{Iriol! COlllllli.'1!li(lll:'l is a P:lCc-q' ucr for j lldici~1 heh a\'iour in this direc tio n. 
111 thi ... t".\<;C, !"ol!(I\'. ing th~ SULz crisi:-. thL Egypti:lll Govcrnment tonk ovcr 
Briil "h l..~ornp:l1lil..'" and signed a trl.'aty 1fl \\ hieh the Egyplian Govern ment 
mad !"! :1\,:libblc a n:rt;\in ,1I11 0LHlt o f Jl1 ()llC Y 10 the British Go\'crI1mc nc fo r 
d!~ !ribu l io!l :11ll011g.!)t thl.' (oll1p:lnics. The namc~ o f the COllll'illlies wcre g iven 
in Ihe Irei!!y ,mel included the name of the aprcllant-com r ;In Y. Thi s amount 
W;l<., m~dc (nLr to the j:(lIcig n Com pcm:! ti on (:omm issioll const itu ted unde r 
rile F I..1 I Cigil Ci1mpcn~:ltiOIl Ac t. 1')) 0 . Scctioll --l. o r th e Act containcd a fi ~ 

n;lli!y cbust:: 10 the erfec t Ihat the. (kc islo ns o f til(': Comllli~siun shall no t be 
c;dk'd in q U f:~ !i o ll in any ("()tHt. The claim ("If :\ ni s rninic [ .Id . was rejec ted 
nil the grl)und that they h:lo transfelTed th~ir interest to a n Egyptian comp~ll1y. 

t Jnder the ,\ (" 1. the Cnmm issinn had 110 pCI\\ (' r tu decid~ the ques tio n of 
l..' III!tl cm..:nt tn COI1l IK'll \a lion. 'I he CPlI r! held th;)! $irh:~ the Cnrnm i\sion h ~d 
CU lll l11iltL'u :\ 11 CITI.) ]" l ) [ Jur I:.d ic[ioll in tit.:!crmining. ;\11 i5- !) ue whi ch was outside 
11<; JlIn:->o ldioll, the jUlI sJic\ion of the coun \\:lS not b:l n~d. :\s Ihe (iI:-. li nc lion 
bLtwccn <..'ll ll r of jurisdiction and erro r wi thin jurisdic tio ll is nnl vely cl e;\ \" , 
th e. ckc isioll in thc 1\ lIi.\11lill h: (·lISt.: (supra) !11 :l kt:s the .indicial rC\' icw broad
hased e\'CIl in th c f<lcC o f a cl eM finality c busc. Therefore, even if th c 
cOnstilUtion:1Iit)' of an ,\C [ Ilf 1':l ritamelll (;!11I101 be. q\l c~t i oned by courts, thc 
C(Hlns Cil l! :-.[ill errqui re as to wila! P:l rl iallle rH intended in passing the il11 -
vugru:d provi sioll o r as to whcthcr [hc re was any ilbuse of power conferred 
by P,:1I1i;lnlent. Wh(,liJ(,f rllk ~ of n:ltllr:1I juqicc \\ crc ()bserved by the auth
o rity, or \\ hcthcr t h~ authOri ty ac tcu \\ ithin o r in CXCt~SS of jurisciic{io n.:n 

:\fl(l thcr tcchlliqul.! of giv ing fin alilY to aumin istrativc ;h.:tion used in 
Engb nd was to confe r power on adm inistrativc autho rities in 'subjecti ve 
((,lIIl S· . h w cxample. usc of \\ords l ike 'whell they ;1I"C s:lti :-.t'I!:d' or '~S they 

.... (\I)/, ,}. 1 .'\11 1:1-:. ':0:,- ·Ih.' plLlllipk J.!Id {!q\\ 1l i ll Ihi, l.h\· \\. l ~ f"ll(lw.:d in S. /:·. ,hra 
IiI, li,i, ; 1\' ,v"/I· ,',fdal/i,· l 'wdUI"II, \'):-\ 1 AC :163 . 

.12 S,'t' ' 111:1'~l" , (" K .. 1\1, ~\I"'J "' I I-! \Tl\E LA W ( 1992.), F.lsh.'ln B00k Lumr:"!!!)', p. 251). 
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deem it fit and proper', e tc., gave the admin is trative Cluthority nhsolutc di s
creti on in the exerc ise o f the ir power. Thi s technique was ll sed in Engl.lnd 
to meet the conditions c realed by wars. Ht.lwcvcr. even in th e fa ce o f absolute 
subjec ti ve di sc reti o n con fe rred by Parl iament o n administrative authorities 
courts consistently held that the discretionary powers must be exerc ised j ud i
c iously aild there if power is exerci sed in bad faith courts will exerc ise the 
power of judicial rev iew.)) Thus even in England \vhere Parl iament is 511-

prcmt; 'fi nality ' is no t absolutely final. 

Under the French Constitution P;:trliamcnt i s supreme. Courts h;'l\'c no 
power to declare th e law o f Parliament unco nstitufic'nal in tile popu lar se nse 
though cons titu tio nal council exerc ises pre-promulga tio n review. It Ill;)), fol
low therefore tha t the fi nality clause in any French statute would ("l ust [he 
juri sdiction of the co urt. IIowevcr, it is heartening to no te that French court s 
have never accepted thi s position and there is no instance in French legal 
history of a successful exclusio n of judicia l rev iew, though it stil l remains 
a th e9ret ica l possibility. In Lamotte (February 17, 1950), the power was 
given to an adm inistrat ive offi cer to requi sitio n and bring into cultivation 
any farmland whi ch is abandoned or uncultivated fo r more than two years. 
The statute conta ined a finality c lause to the e ffect th at the act ion o f the 
admin istrator cannot be the object of any administrative or judic ial proceed
in g. The Conseil d'Etat he ld that thi s docs no t bar jud icial review in cases 
of excess o f jurisdic tio n.3-1 

There is no denying the fact that in the area of admini strati ve fin ality. 
courts hold a very delicate bnlance between power and li berty in a modern 
form o f government. Therefore, a trend in judicial behJv iOllr which regards 
'finalit y' Jnd 'judi c ial review' as complementary and nol contrad ictnry IS ;t 

welco me sign. 

In the USA. the ri ght to jlldicial review. which is grounded both in 'd ue 
process' and .the constitut ional posi tio n of judicial power, cannot he taken 
away by any 'finality' clause in the statute . The basis o f this proposition is 
tha t the Congress cannot overrid e the fundam ental principle of the co nstitu 
tion of separat ion of po wer and so it C:10 110t divest courts of thei r inheren t 
power to review the actions o f administrative authorit ies whi ch arc illegal, 
arbitrary or unreasonable and which impair personal or property rights. 

The dec ision of the U .S. Supreme Court in Breen v. Selec five Sen'ice 
Local Boardl5 is a pointe r in this direction. Though judicial review outside 
the constitut io nal stnlc turisation can be regulated by the Congress,36 yet to 

33. 

34. 
35. 
36. 

Robinsoll v. Ministu oj TOWIl a lld COllll/ry Pla llll ing. (1947) 2 All ER 395. Su al so 
TIlakkcr. C.K .. Admill istrntil,t! l.nw. (1992). Ea s lern [Jook Company. p . 260. 
Qu olt!d in nrowll and Ga m er: FRf.I'C1! AD!-U NIS1RATlv l! LAW ( 1967) . 

396 US 460 ( 1970). See also SIUIIIS'lllt'ssy v. Pt'drc;m, 3·11) US 48. 
Section 12, Administrat ive Proced·urc Act, 1946. Sec ti on 12 of the Admini s[ralive 
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intcrprd thL: fin~!lity clau";L: l i terally Illay meall the c reation oj" ~c !i ous COrl 
!' tlttlti onal problems. In iJrCl'1I cnse (su p ra) th e p et iti o ner who W.:1S an 
uncil.!rgraduatc student. and t l~u s entit led to de ferm e nt , \vas cla~s i fied as 
'avail ahle for m ili tary sCf v icL:' , Thl! sutlL l t:: co ntained a fina lity clause whi ch 
prohib it-.:d j udicia l rev iew of 'c \;J.ssi ri calioll ' after the registrant rcspono:-; ne
gatively to an indllClion o rde.r. The Supn; mc Court he ld that the statute cannot 
he interpreted lit erally as a bar to pre-induction rev iew. Therefore, the deni al 
or judicial re vie\\' in USA in the face of final ity c1ilU se cons ti tutes judici;\I 
~::-lt'- lill1italion and not the lack of pl.1\\\:r. The Supreme Cou rt of US .'\ I ighll y 
sLued in Rar!(JI\' \', Coil il/s17 , . 'prl.!c l u~ion of jutl! ci :tl rcvic \v of adrn i ni:i tr;tli vc 
i\ctions .. ,is not lightly to be i nt c rfc r~d \vi th" , 

(C) VIOJ..·IT IO'> O F I' IWCE DU RAI. NOR~IS 

To wl1:11 t;xtcnt an adlllini stral i\'e action ill \'iolat ion o f a prc:-.cI ibcd norm 
of procedure will be invaIJd is a complcx ques tion, The Supreme COlin had 
the opportunity of examining this ques ti on in Bank of Pat ia/a \' . ,)'.K. 

Sharll/u)S, III th is case all Older was p;! , scd imposing puni shmen t on an em
ployee "[leI' an enquiry in violati on of it proccdur,lJ norm laid dDwn in Rule 
6S(b)( i ii ) Dank Officers' Service Hcgublio ll which pro\'ided th ~1\ the copics 
of the statement of witnesses must be provi dC'd (() the empl oyee at leas t three 
d:t) 5 hefore the enquIry, In this case tlh)ugh lhe e mpl oyee hild bet-.n given 
a ll opportu nity to examine the file ;md take notes but copics o f the statement s 
ui \\ itnesses h:1d !lot be,", !] pro\'ickJ a~ slIch. Upholding the validity of ac1 -
IilJi11strati\'c .:l.c ti l ill the Apcx Court cli ,L'lIssed in detail (he legal consequcnces 
nf t h~ \ ' i ol~lIi("l1l o f il proc,-,d ura l nornL Th L: coun held : 

I. ;\ n order P :l. SS l ·c\ impos ing puni:-:.hrncm on .:til employee conscquC'nt 
upo n ;1 d isc iplinary/d cpartlTlellt;l\ enquiry in \'io lati on of the 
rul es/rcgulations/statuto ry pW\'isions gove rn ing Sll c!~ e nq uir ies 
shoul d not be set a, jc\::' ;mtomat ic;llly . The c{)u n/(ribunal should l:n

qu ire \\ hether (a) the prl)\' lsion \'iol:\lcd is of substanti ve naturc, ("I r 
(0) \\'hdher it is plOccc1uraJ jn char3ct(' r. 

2. In l'3"': o /" '. in lari ol1 of a proced ur~d pl o \'ision the POS ilioll i" th at 
procedural provisio n;.. 3rc ge ll c rall), Jll :.:J IH for affordi ng a Icason:1b1c 
and adeq uate opportu nity to the ddinqucn t emp loyc<.:: They arc 
g<.::ncrally l·o!lcei\l..'d in his in tcr<.:: 51 \ 'iol3lio n of :m)" and cvery pro
~~,.'dur,tl pn)\'i~lon cannot be sai d tu :lutomJt ica!!y vi ti :lI c 311 enqu iry 
held 0r ordl.! r passed , Except in C:1SCS Ltlling und er 'no notice, fl O 

o pportunity .:'I lltl 110 h~aring' ca tt.:gorics , the com pla int or viola tion 

Pr<K'l' '\url' A CI, ! f}·l() ~t. l t l.: " " E "(("t'rt so f:\r:t ~ ( I ) ~ t ai\l h.'S p r..:.:: ludl.! judicia! rc\' i;:;\\, ('If 

(2) a;. ..:: n ~· : J:.:!iOll j , h:. i.IW l', l: l\:ninI.:J I,,;! ~l' : t; : l : :' '':l l '! l(lll . Ih: P(l'.q: :- o f Illl.!i cl11 r:.'~ ' !l'\\" 

Ita, bo.'cl\ 1l' la incd .. 

3 7 :;1)7 lJS 1.19. 10(1 ( 1(17()) 

\~ (11)%) 3 sec :1(,.l 
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of procedural provision should be examined from the point of vicw 
o f prej ud ice. viz., whelher such violalio n has prejudiced Ihe delin-

. quenl employee in defending hi msel f properly and effecli vely. If il 
is found that he has been so prejudiced. appropriate orders have to 
be made-to repair and remedy the prejudi ce inc luding sett ing aside 
the enqui ry and/or the order of punishment. If nO prejud ice is es
tab li shed to ha\'c resulted therefrom, it is obv ious. no inte rfere nce 
is called for. In this co nnection, it may be remembered that there 
may be certain procedural provisions wh ich are of a fundamental 
character, whose violation is by itse lf a proof of prejudice . The 
court cannot insi st o n proof of prej udi ce in suc h cases. For examp le. 
where there is an express provis ion providi ng that after the evidence 
o f the employer/government is over, the employee sha ll be gi\'en 
an opportuni ty to produce ev idences in his defence, and if in a gi\'en 
cnse the delinquent employee has no t bee n afforded th en opportunity 
even when reques ted, the prej udkc is selr-evident. No proof of 
prej udice is required in such a case. 

3. The whole ques tion can a lso be looked fro m the point o f view 
whether the procedural provision is directory or mandatory. In the 
case of a proced ura l provision which is d irectory and not mandatory 
in character, the complaint of \'iola tio n has to be exalhined fro m 
the standpoint of substantial compli ance. An o rder passed in viol
ation o f such a provis io n ca n be set aside o nl y where such violation 
has occasioned prejudice to the delinquent employee. 

In case the vio lation o f a procedural provis io n is of mandatory character. 
it has to be ascer tained whether th e provi sio n is conceived in th e in teres t of 
the person proceeded aga inst o r in the public inte res t. If it is in the interest 
of the person, then it must be seen whether the delinquent employee ha~ 
waived the said requ iremen t, e ither expressly or by hi s conduc t. If he is 
found to have waived it, then the order o f ·punishment <:anno t be set as ide 
on violalion of Ihal provision. If, on Ihe olher hand, il is found Ihal Ihe 
del inquent employee has not waived it o r the provisio n could not be waived 
by him becau se it is conceived in the public interest , then the court ~hall 
make appropriate di rect ions, including the sell ing aside of the order of pun
ishment. 

4 . Where the enquiry is not governed by any speci fi c rule or regulation 
and the authority is simply to foll ow the pri nciples of natural justice. 
then a .distinc tion must be made between ' no opro~unity' and .' no 
adequate opportun.ity'. In case of .' rio o pportunity' ordC!r would un
doubled ly be invalid and aUlhorilY may be asked, lo I,;kc' proce(dings 
afresh according to law. In case o f '110 'adequate OPPOrlUnity'. effect 
of violation must be examined from the standpoint· of prejudice 
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c'!I.I:.cd ILl the deli nquent crnplrl)cc. If pr,::;jucl icc has he...;!! caused 
cou n Illil)' p JSS necessary order irh:lLidlllg the quashing of the order 

or punishment. 

S. T here Ili :1y be situat ions w here Ihe interest o f the St<1 tc or public 

in teres t lT1:ty c3 11 fo r th e curtailing of the rule o f fa ir hear ing . i n 
sLlch si tu:J.t;o ns. the coun will have to balance pub lic/S late interest 
\\ ilh the l equircmcnt of fair hC.:1ring ;lIld arrive at an appropriate 
deci s io n 

6. ThL" I("!\ ! o f pn;jucllcc or SU~l s talllr :\l cClm pli,:lI1cc shall 11 (11 appl y in 
Cl:-.C of vio lati on o f a suh~lant ivc prov ision o f l <1w . For ex ample. 
prov isiolls regard ing the consti tuf ion of the enquiry commillcc must 
"c ~.tr r "': ll)' compl ic'd w11h and vin\ati01l of sHch a provision would 
rendcI the ad m inist rative order i nv~lid , 

7, The:o:;e princ ipl es shall nor apply in C;\SCS where b ias is alleged, 

(I) ].)O CTI{I.'E OF L1·: r ;JTI "LHE EX I' ECT,ITIOX 

The dou rinc of kgi lima lc e xpecta ti o n bc.Jo ngs to the dom~\i n of puhlic 
law :Hld is in tcndcJ (0 g i v~ n::licf to the 1)(:(lplc \vhen Ihey a r~ 11 m ab le to 
justify the ir c laims on the ha s is of l :l\~ in lh~,: ~trict sen <;c of the term thoug h 
' h~y h;ld :--uffcrcd a c iv i l consequence bC(,,1USC their leg it imate cx r ec t:lt in n 
h;1ci been \'iolatcd . T he ter m ' legi t i mate expect:1tion ' was firs t used by I .orc! 
Dl,."'.llilin f. in 1969 tlnd fro m th a t li me it has assumed the posi tio n of a s ign i
ilC;lnl doc trint of pllh l ic bw in :1 lmo:-1 all j uri sd ictiollsYI 

111 Indl;l the Apex Cou rt has (\t:\'doped thi s duc trinc in order to c l1 c'( k 
the arb;:r ;:!ry t x cJ'r1.~C (If power by the- admin istrat ive author ities. In private 

\.1\\ ;l perso n Ci.lil apprn~..:h [hI; (,.'ourt only \\hen hi s right b35ed on statute 
o r cnll! ract IS VI(l iatcd bu t Ih is rule or 1(l,:lIS st,lndl is rcl~ncd in public law 
to <llIo\\" ~lan(h ng evell \\'h~n :1 Icg itim;dc expectation from ;1 public ;Hl thor ily 
i:. not ful fdkd, Thcrl~fore , thi s doctr ine pro"ides ~ n :: n tr,1 1 SIKICC between 'no 
claim' and ~! 'l eg~ t1 c l:1i lll' w h ere in a jluh.li c illl lhority c an he m:ldc account· 
able on th e gruund o r :-In c-xpect:lti ol! whICh is leg itimate, for cxalllpk, if 
the Government has l1l :ltk a scheme for pro \'id ing elrinking WJler in " ill:lgcs 
in ccrt;llll ;lre3 bll[ later on ch:1n~ed it so <1 0;:; t() exclude certain vilbgcs from 
Ihe pu n'le\\ nf the sche me [hen in slIch a Glse wlu! is ,'i o l:1tc(\ is the legit
illl :\t(,! expectation of the p('oplc in the CXClllllcd \'i1lages for l:lp waler a nd 
the gO\"cllllllcnl (;<lTl be hdc1 responsible if exc lusion is no t (:\i r ilne! reason· 

ahl e. T hus Ihis doctr ine beco mes :l pilrt of the pri nciples o f n,1tUfal justice 
and ]In one CHI be (kpi i\'n ! of his icf!it illl:tk C\pccl.ll io ns without f0!1()w ill ~ 

th e princlp\c5 of n:ll u r;ll jll s tlce. 
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Like the bu lk of the aJmini stlatLn! la w the doctr i n~. of legi tim ate ex
pec l.Hion j .; alsu <.I fin e example of jud ici a l cleati vity. Nevertheless it is not 
ext ra. kgal a nd ' cxtra·co nStilutional. A n ~tlll ra l habitat for thi s d octrine l::\ n 
be foun d in An ie\(: 14 uf the Constitution \v hic h abhors arhi t ra rincss :lI1d 
insis ts l)n I ~lirn~ss in all adll1jni s trali\'~ dt::llings. II is no w firm ly estJbli !-> hcJ 
lh:ll the protect io n o f A n icle 14 is a';ai labk r. o l only in case o f JrbitrarYJ 

. 'c lass kgi s kltion" bu t al so ill CtISC o f arbi u ary ·Stalt.: ac tio n '. Thus the doc
trine is be ing Iwiled as a finc principle of ad m inis lr:lli vc juri sprudence fur 
n:('onc i l J n ~ pow(' r wilh i i l' cI IY·.lO 

Tht: doc trine h:\s neg:lIi\'c and positi ve: coments bOlh . If 3pplied nega
tively an admini strati ve a uthur ity can br.: prohibited from viol a ting the 
legi timate ~'\pl.!ct ati on s of the people and if applied in a pos itive manner an 
;tdm in i5trat ivc au tho ri ty can be com pelled In fll lfil Ihe Icgitimatl! c:\pecratio n!) 
o f (he people. Th is is based on the principl!.: that public po wer is a trust 
wh ich must be exe rc i5cd in the bes t inte rt;; Sl o f it s b..::ncfi c iaries- th t.: people. 

( I) l?l'\,clopmcnt in Engla nd 

As mentioned earlier thoug h the telln ' !egiti m mc expectatio n ' W:iS firs: 
lI sed by Lord DenJling in Schmidt v. Sel.,.C!(/ IY oj S{(Ife for Home AJ!(firs~i 

\\ 'herein the govcrflm e nt h3d cut short Ih ~ p~ 1 iod already allowed 10311 alien 
tu' CrHt'r and SI.:lY in England, th e cOlin held Ih31 t h~~ person had l egililll~lte 

C'\(.lo.!l.:l:ltio ll lu sl~ l y in Fngblld w hich cannot b~ viob ted \ .... ilho lll fo llow ing. 
a procedurt: whi ch is fair .Ino reasonable . In this manner Lo rd Ot:lln ing us..:J 

the term 'lq~ jtima tr.: cxpct.: lalion ' <.IS an .tltcrn:lli ve expressioll to the word 
'right ' . 

How":\"l~ r, il W:..I S ill Breen v. AIII(I(l!lII/W(et/ Eng ineering Ull ioll (110 \\' 

/ \/i /algtllll lll i!t/ Ellgill l! f!l"illg and FOlllull )' \\'(Jrkers ' UII;OIl) :'"!. that the ductrinc 
of Icgitim:HI.! expec ta tion fou nd its legitimale pbcc, In thi s c as!.: the Di stri ct 
Com mittee o f :l trade unio n had re fused to endorse a member' s e lec tion as 
shop ste wi.ml. T he C Uli n held that if a p..:rsnll c b ims a privilege he ca n b<.! 
turned away wilh0Ul hearing but here a pcr!-.on has someth ing more than a 
mere pri vikgc·-a leg it imate ex pec tat ion lh ~lt hi s elec tio n would be approved 
unless there arc n:\c\"ant reasons for not doi ng so, the refore, the nJlura l jus
ti ct: princi pl ~s arc :Hllacted to the case in order to ensure fairnes:>. 

In th l! :-ia l1lt;! manner in th e c~l se. o f Mdllll(!S v. Ol/slow Fali e~] , al so th e. 
ductrine o f iegitim;;lte expec tation found fin e expositio n . In !he case o f the 

·10. l-"o lJd Cmporasi'''1 I'J India v . Kn'H.t"t'lIIf Co u ll' F~'I'd I lld/I .Hnes, A IR 1993 SC 160!. 
·11 . ( 1%9) 1 All ER 90~ (CA) . 
·12. ( 197 1) I ,\11 ER Il ·lS (CAl; SCI! al so l'adJil'ld v. Trad..: UlI i o" (JI"t\grirl//{f/ r~. I-";,\'I/r;o 

( Illd Food, (1968) 1 All ER G9-S {HL). il oll s\! o f Lords held that lbilY f:lrIll <: IS 11 :\\"1.' 
k gililll :! I": CXpl'C lalion th J I liwir co mpi:ti nl wOlild bl' rcfC U'(,J 10 a cO nlllliu<!1! fer 
ill\'c stigJ I itln . ' 

H ( 1978) J All ER 211 (Ch I) . 



301 il /dlcial /(c \' ic l\' nf A dmin iS fr(l{ lI 'C /\cr iol1 (ClI(I{,-

Briti sh Hox ing Bo:m! of Control a Domestic Tribunal had rejected a n ap4 
p lic2 lion for cntran":(; Ji c~ncc witho ut hL:ar ing. T he court sp~ 3king th rough 
1\. lcgrry V.C . lTl~dc a distinL' lio n between appli catio n. forfei ture and legitim 
ate expectati on siludlinns in Iicc..:ncc cases. O n the one C.\lrem c..: arc 3ppl ic<l ti on 
casC';; where person hit, no fi ght Iv th e grant of his appi i<.:ation. On the o lher 
extreme :lI C forfe iture CJSCS i n whi ch a person' s c :~ is t ing nghf is vio lated 
and , therefure, he..: I :' Ck':Hly ent itled to the benefit of pnn:: irlc..:s o f natuf;,,1 
justice In between tht~~C C\ (l erne s i IU~\lio n s lies a thi rd sitll;~ll on of Icgit im<l lc 
cxrk~ cutio!l C<l:-'L'~. Th! ':> SitU.ltioll may cove r cases of renew,!l of liccnce . ] 11 
this ~]{l!a t iull ~ pl.T~on can Iegi timatc ly cxpec t that his liccllC'c wi ll be rencwed 
and if !tis lit·c..: nce j, 1I0t rene wcd he hJ.s a ri ght 10 ).. now what makes hi m 
un~uit~hk no\': \\ IH.' n h;:.~ \'. ~!5 suitabl e earl ier-princi pl e, of l1:1t ura l justice . 

T he Pli,·y Cuun.::i l Hl.·l.G. uJ /lol/SkollS \ .. Ng. }"ue!: .\·hill .!..l while quash
Hlp the rem o,":!! ord~r passed by the J iongkong imm igra tion Au tho rity 
w·ithout notice and hearing .. !Iso held tha t then . .: is a \"i iJb tlun of the leg itimat ..: 
t:'<pc:c tat!o n of the immig ran t based o n ;1 nno unce mcnl nf th L: ;1 t1t horily th at 
\\ hile L' x;ullin ing thl.: C':l se, of illegal imrn igralio n each C<l ::,C \\ould be decided 
0 11 its ow n Ille rit ~md, therefore, rcmo':a! c;,nno t b..: pa ~sl'd \~ !thou! fair hear
ing . 

I n\"OK mg Ih..: doctr illl' 0 ]" lcg itirn .:\t c e xpec tati on the House of Lo rds in 
CUll ll ci! of C i, ·i f Se n ·it i ' l" {fll ioll v. ,\ / i llisrcr oj Chit Scnice.s.J.j hc ld th at 
legitimate ex pc( tal illns may artsc from an c:x prcs::, io l1 or promise made by 
tl~c authorit y or frulIl an est;th li ~ h cd past prac tice: which c:t:mot be vio b rcct 
without guo..:! rL' a ~("Ill:';. III thi!-> case the :ld mi nistr3ti\"c ~ll ! h o rity h:ltj withdr:lw n 
;1 IOilg-S l.lnd lng pra .. : tKc hy ;1 nlL' rc or~i in ::, truc tion . .!6 

In ;\ :--''-"ibC. thL' dl\(trili l..' of h.'gilim':llC: CXpcc(:l ti on impo!->c., a duty 0 11 the 
;llllhofity 10 ;Ict r;m l ~ ,lIlel i~ nOl restric ted to sit uat ion" \\ her..: expcc t:lI io ner 
I "; to h~ consul tl..'d or bl..' ~1\·CI1 an opportu ni ty to nukc representat io n. T hi ..; 
\\ :!..; held b; the COllrt in H. \ .. Sec,.~rary of SlrlfL' Jo,. /1 0111<.' L>~'fHlI·( IlI(, 1 1f i 'X 

!'/I/!t' !< llddo,' k J.? In thl:> Cd'>": \ io latin£!. the es tabl ished c ri t~ria for th .-:. i s~ u allct: 

Ilf IIHC JI..·ql!ion orJcr thl· llnm;: f)cpartrn..:rll had j..,,,,unl \\;UI,n1! fur the in
Icrl'cptinn o f telCj1 hl.Hl':: c.d l:,- o f the :tpp!J..:-ant. T huug h the nHlIl did not gra nt 
!ell1:.1" ;\-; no thing ll!lLlir ()r iIl1P10PL'f '\.<1:-. fl..)ll nd ye t the duty t ( ) ;Ie t fa ir ly 
\\):;:rc h.'~ililll:\t~ C"\P~I.: [.I! \(Hh art' in\~)I \·C"d \\;1', Illm1}" c .... i. l h1t~h~d . 

.J. j ( JI) 3 ~) 2 AI! ER JHI (1'(') 

-I ~ ( 19.":'.1)'" Alt ER <)Jj flIt.) 

-tt) I n lh l ~ (::l~;.' In;.' SI.IIT:l1 ' fI;: ("lII1!ml!li'::I: I ~'lI 11 ~·.IJ ' I U:l l h· l ~ b.u.l J ](lUf; ~! ;I !\J i Jl g 10 br.:lon ~ 
II' :-"; :lIi,If1 .11 TI:ld..: l llllnl h ;"Illl! [htl;; .' 11 l'~ l.1 hll~lwd l ,r.h·lh:r.: ('of :t I IL· I .l li on i n lams ami 
CUTllh t l \' lb 01 s.l'nl~~· 10:1i y Ih:U\li;h L'I'lhulr.\{I"1! In ttH~ ChI.· IhlJUi!h [11.: Idld \\";"1'; tkn i ..:J 
~I,I I h ... 1-=' ,1;::1,1 ,1 ! Il.Ili 'oIl.d ~~ ·,Ulll) h ili ll: ... J ",·ll 111;.' of k~·i!rrlllk' I.. \ J11.·c I:.ll i 011 Wh nl lllh 
,~,~ . 
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In the sa me manner in R. v, Secrel(ll)' of Slare for Home DepartmclIf, 
ex parle K"Qlr~8. the court held that if the authority had made a statement 
that a certain criteri on or procedure wou ld be foll owed the people can le
gitimately expect that it would be followed in the dcdsion-rnaking process 
of the authority, therefore, the authority is under an ob ligation to follow th at 
criteri on or procedure. In this casco in violation of th e provisions of the 
circular regard ing emry of adopted children in Engla nd, the authori ty had 
refused cntry to the 3doptecl child of Mr Khan. The cou rt quashed the on.it:: 1 
of the au th ority as it was on cons'ider:1tio ns of po licies whi ch were not ill 
existence when the circular had been issued. 

In R. v. Secretary 0/ State/o r Transport, ex parte Greater Lolldoll COIIII', 
c il~9 . the doc trine was applied in tax cases. The court held that" taxp<lyer 
had legitimate expectations to make representatiun that he should not p.IY 
tax at the max imum ratl.!. 

Though the doctrine as evolved in England is still in an evolution ~\ry 

stage yet one thi ng in certain that it is an equity doc trine and, therefore. the 
benefit of the doctrine cannot be claimed as a maller of course. It is a ncx ib!c 
doc trine which can be moulded to su it thc requirements of each indivi dua l 
case. The court did not ~pply the doctrinc where applicant's own conduct 
was unl ~l\yfu l or claim was unworthy. In Cil1lUlmond v. British AiqJ011S AI/th · 
oriry50 the court upheld the decision of the autho rity to pro hibit the entry o f 
taxi drivers into the ai rpoi'l because of their o\o,:n past conduct which invited 
fint!s. In Lloyd v. Maholl 51, the llouse of Lords further held that the doctrine 
does not include wi thin its ambit a right to oral hearing. Courts have al so 
not protected expectations by judicial review when no th ing unfair was found 
nn the part of the authority or l q;it i;-: l ~ : :: i_,:bliL- interest demanded other· 
wi se.52 The doc trine, howcver, has be!.!n applied to statutory as well 35 

non ·statutory authorities.53 

(2) De"elopment in India 

The capaci ty of the Apex Court 10 imparl lega l doclr ines and 10 planl 
them in a different soil and climate and to make th em flourish and bear 
fruils is tremendous. The importation of the doc tri ne of legitimate expectation 
is recenl. The fi rst reference (Q the doctr ine is fmllld in State 0/ Keraltl v. 
K.G. M(ld/un'an Pillais~. In this case Ihc go \'ernment had iss ued a sanction 
to the respondents to open ~\ ncw ul1aided school and to upgrade the C,'(iSling 

48. ( 1985) I At! ER 40 (CA). 
49. ( 1985) 3 At! IOU 300 (QUO). 

50. ( 1980) 2 At! ER 368 (CA). 
51. ( 1987 ) I At! ER I I 18 (ttL) . 
52. S/lprn notes 45- & 47. 
53. S/lprn note 49. 
54. ( 1988) 4 sec 669: AIR 1989 SC 49. 
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une:'> 11 ()\\(:.\cr, ::Itl'r 15 (hy:-: i\ (\l rt.:cli l lll w as ;s:; ucd HI kCl:p Ihl.! s,31lct ioJl in 

ahL!Y:lncl:, T Ill s order wa:; (;h ~l l l(: ngt.:d Oil Ihc ground of \iol ,l l iOIl or the pr in 
cipks o f n.uural justj c~ , Th e Court hc ld tha t th e sancti o n (uder crea ted 
l egi l l m , tl ~; c xp",;':: l alion in the rc<" po ll (kw !-. w hic h was vio l:llt'd by the second 

order w ithoul rullow ing th~ pri nc ip k;;; o f n:llural j ust ice whi ch i s suffi cient 
10 \'i: ;;1IC an admin istrati ve OrdtT .5~ T hl' (h)C lri ne W;15 further <l pp licd i n SC 
[I/I(i WS \I 'clfn re Associmioll \'. S tfl1{, uf KnmmClkn 56 , In thi s ca~c the gov· 
\'rn lilt" II I had i :-'::ollt" cI a I1Pli f iL'at i nn l1i.llifyi ng :trC<l" WhCf(: slum clearance 
:-L!ll'n~ ... ' \\' jil hI.: i lllJ,lcillCl'cJ . I l owc\\.'1". the r~ o t i fi c :l{i\l ll W,IS subsequentl y 

;lIllcnd·.:d and Cr.:rt:U!l al'l'a ,> rVlll fied carlier WCfe Idt o ut. Th e COllrt held IhtH 
rilL' cariI<: r norifi\:;lI ion h;ld r;l i s~c1 legi till1 ;!!c cxpect;ll lOn In the people living 
III .:l.Jl ar~,1 whl \: h h:lJ bt:L'il Ie !"t Oll t 'in a su bsequ e llt rl o t ill C'3t ion and he nce 
kg lt im"llc cxpr.:cu liuJ\ :-' cannelt be (k l l l (; ,", wi tl lout a f;;l i r hearing, T hus where 
a p~rson h't"; Icg iLt rnah': c .\ p~ c ( a t ion III hI..' treated in a part icubr wa y which 
falb shun or ~I Jl cn furc~ab!e rig ht. t!lt: : 1 (~Jlli ni s {tati\'e <.l u lhori lY cannOt tiL:n ), 
him his I c~ i t illl a tc ..:xpcc ta tiolls without :\ Lur he'II'ing . Ll'g ili m':Hc L' APCCi :l tion 
o f fair hcari ng m;\y ar is~ by <I pl'l1mi,,:: or hy In estab li shed pr:l.:tiL·C.5; 

Thr.: s:l mL' I'ri n,: iplc W':IS t ~l l lo\~l'd by til t: ;\ pc'\ Court in :\'(lI:iyo[i Coop, 

UI"O!l:J f/ousing Soci<!ty v. U I/ ion of / 1 !df(15'~· . In thi s L';r se the l)C\'c!oprnent 
:\utlh)rtIY, \~ilhOlH nv ti .. :c :lnd hcan ng, h;\(1 L'hanged the ore!':r of priori t)' for 
1I1l' allO lfll ~ nt o f 1:lfld t(' coope l:l t i \(: societ ies f rom ·se ri al Ilumber of r L:g i s~ 

lI ali\,,,' 10 thc 'd :l:r..: of approval o f 11 :;1 or members ' . Q uashil1g thl.! orda on 
thc gl\) ulld n r vioi:llion of k g ilil1l :l1 (: l'\j1l'C[a tio n th l' Coun hdcl th:lt where 
PI.: I ::oQlh t.: Jljoyi ng ccn;lill bl.: ll ~ fll<" or :trh';l! lt :lge lI ndc l o ld pulk)" or go vern· 

lIlt:nt d~ 1 j'l-c a I .:gi : im:ll~· ('\ P ~~L' t ,llion C\·r.: 11 tho u gh t h ~\ Ill:!: nut h,l\'l' an) 
l.:g:!l rig ht llllckr pr i \.\l 1.: 1.1\\ in rl.:g:II ... .! 1\1 ih ;.:ont i nu:l Ih..'L' bllt \lefllrc dunging 

[lut Pi1!J.,:y aftc.:t irlg al:! ·,cI:-.::iy th:lt bt:ndit or acJ \,:In [:1;1..' titl' agr rie \cJ PCI" 
'>' Ilh all' r.:m itkd [ ll ;1 (.111' lI ~ .Jri ng . 

·111<.: L'tl lh: l.:pt \It" kgllllll:l t r.: L'\pt'L'I,tlldn h;l') fhl\\' ~:I i fll'd importance in 
:ldnl l 11I"lr,lIi\ c bw :1:. .1 l'~l lll pun L'1H of n:lwr; 1I jus l ic ~, Ihln -:lrhil!a ri ncss :ll1d 

nlk o f Ia \\ ,.~') I I :Iims al l'h~~d~i l1 g [lte ~r,)\': i n.:; :IIHI,,\' o f :iJ lllini :;lr;rt i \"c pO Wt' l" 

a" ~\ suppk ml.: 111 to th..: pr i lh.: ipl t.:, .. of n.ttural just icL', \l n rl.: a sonah!c n~",s. ftdu · 
,,: I,try dUly of adm i l l i'il ral l \"~ :tll tiloritic'i and ill flll ur~, pcrhap:i, I IlL' pr inc iph.: 
::I f proponi, )l I:i1 Ii .\ .<"1 

55 I I h l'lI l l1Hh 1,1 n ~' I ~' 111.11 II: thl) LI)l' Ll l'~ II II'" \.", !1\I,I;"I,:d PI till' ':<.l\~'III/!h: 11 1 10 d~n\ 
r"'fhHhknh ,I k,:.,\1 ... LlnJ\I\~ . I l d'''~' l l'l. (\'UI: 1., :.1 tlUI '~',;r\",nJ.:nb ' r:ri(ll!1!Y h,l ll' lel'I;" 
~IJ n JI hut ,1:~ .lh,l I' IHIt!l'd loJ th~' 1'.: rh· 111 .. >I t it,' prll\~'l r k,; or" 1I .1!\!I.d JU)!l~' l' 

)C , (['I'll 1 :! sec fi ll.! 

.\,,' ,1i"J "i:,/I,' , ,(If /' \ /':1 1;' :\;; .11,,(.,:,,1' !\)'/~ ,,>u pp (2) S,:L' '>:"11 
:', ,1'1'}2)·~ St'~' ,,-7 

)') j'" "! (""I',",lfl' 'i: 1'/ i ,:./:,j I !,:,IIIl,!'I . "t, t r:':{,- I, ,-" " r, :" .• , :1 /" \, r [1)<):;) I ~l'C 7 1, 7(j . 

{I 11::11'1/'1 ;,:,fr., I }/ :I:,!Jn l,I ': j)"~"!"I'III"111 ('11f/,1I . ( 19'):;) ,; \ l .:C ·11)'). 
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The Court in Unioll of India Y. Hindustnll Development CorpI1.61 got 
the opportunity of laying down the meaning and scope of this doctrine. Ex· 
plaining the meaning of the doctrine and the legitimacy of the doctrine when 
it ari ses , the Court held : 

"Time is a three-fold present : the present as we experience it , the 
past as 3 present memory and fyture as a present expectat ion. Fo r lega l 
purpose, the expectation cannot be the same as anticipation. It is diffe rent 
from a wish. a desi re or a hope nor can it amou nt to a claim or demand 
on the ground of a right. However earnest and sinccie a wish, a desire 
or a hope may be and howc \'cr confiden tly one may look to them to be 
fulfilled, they by themselves cannot amount to an 35senable expectation 
and a mere disappointment doe~ not allracl legal consequences. A pioLl s 
hope cannot amount to a legitimate expectation. The legitimacy o f an 
expec tatio n can be inferred o nly if it is founded all the sanctio n of law 
o r custom or an establ ished procedure followed in a natu r~1 and regular 
sequence. Again it is di sti ngui shable from a mere expecHHion. Such 
expectation should be justifiably legitimate and protectable. Every such 
legitimate expectation does not by itself fructi fy in to a right and. the re
fore, it does not amOll nt to a right in a con\'cnt i on~ l serise."6~ 

In this case in the absence of any fix ed procedure for fix ing pri ce and 
qu an tity for the supply of foodgrains , the Government adopted a dual pri c ing 
sys tem (lOwer price for big suppliers and hi gher pr ice for small suppliers) 
in the public interest in o rder [ 0 brenk the: cartel. The COlin held [hal ther\! 
is no den ial of legitimate expectat ion as it is not bJsed on any law, cusrom 
o r past pract ice. The COlin sa id that it is not possible to give an cxh :lUstivc 
li st wherein legitimate expectations ar ise b ut by and large they arise in pro
mo tio n cases, though not guaranteed· as a s tatutory right. in CJses of con trac t:; . 
d is tributio n of largess by the government Jnd in somewhat similar situatio ns. 

Demarcating the scope of the doctrine the Coun held that leg it imate 
expectation gives sufficient locus s tand i to the applicant for judic ial review. 
The doctrine is to be confined mostly to a right of fair hear ing before a 
decis ion which results in negativating a pro mise or \\"itndrawing an under
tak ing is taken . Though the denial o f legit imate expectat ion is a ground for 
chall enging an administ rative action but the court will not interfere unless 
the denial is arbitrary. unreasonabk. not in the publ ic inte rest. and incon
sistent with the principle s of natural j ustice Or where denial is in vio lation 
to a right. Ho wever, it docs not mea n th:H an administrative body cannot 
change its policy, so, denia l of k g itim a. te expectal ion ca n be j ustified only 
by showing some overridi ng publ ic intercst.{,) The Court further held Ih:!.l 

61. Unio/l 0/ India \' . 1/IIIIhn/llll f).,I-rlvpmt"1I Clupn .• (1993 ) 3 sec 49'1. 

62 . Id .. p. 54!). 

63 . Su also P. T.R. l:·.fl'om \' . UOI . ( 1996) 5 sec 268. Court wi ll i ! H~ rferc only if change 
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lJ r d ~~:) Ihe f :U I hl'::r!ng. i:-. nut J pre -conditi on for the e\.('rci ~ l" L; f power tht.: 
JOCI ! Inc has [H) r()l ... (,) pby and the coun ~holild n01 lfHt.:rferc with [he 
t.:\cr(I :!> '; PI' dl :-\\:rd h' :: by the :Idrntni~tr(! t i\'(.: autho rit ),. lb .. ' Cllll l \ 1ll11:" ! allow 
(ull {:hn !l"l~ h I the ,~u!lh)rily \\hlr l\ the kt'i~lalUrc is prL'sLllllcd lu h:lvt.: in
k lHkd. Thu :-. tht.: C\ lclll o f JuJici;d re v iew (If "d minblr.lll\'t: a.: ti oJl is vcry 
limited. rhe (ilk' ln:l ;:" ui kgj[ iJll~HC expectatio n is . "not the J... ey \\'iliC'1i unlod, s 
the lr('a:-ur~ of n:llural jU!:.IICt.: ;1I1d it ought not to un lo.,:\-. the galt:s which 
.... hUb th -:: l"I ltlrt (' ~It \11 rt.:vi..::w u n the Ill l.:r ils ·'. 'j'he (",lUI ! ~ho liltl exerc ise 
-; ·.: If-rl' ... [r ~\i ll( ~Ind 1"1.':)\1'1,:1 [il l.: (' [ai m of denial o f kgllllll.\t t: l: Xp ccl:lI iull lO the 
kgaJ li llli r;"niolls.6-! 

Tilt.: doc trine uf kg illmatt c:x pe.; ti.i tio n confers upon pt.'rson a ri ght \\ hich 
IS I.:I,ftJIL'C:tbh.: in C,ISC L, r It s denia l. But whether an C\Pc .. :t'l\ ion i ~ Icgitimat~ 

or no! i~ a queslion II I filc t \\ hieh h~ls to be dctc.:rmincd nut according LO 
claim:ull' s percept lun hut in the l a r~cr pub lic int erest. Th us in u.r Chal1 -
dig",." v. Vilbash .)·:Il~hG5 , tht: Court held that s~ l l:ctees arc !l ot c..;n l itled to 
:w upP(l rtun it." o f I:e:! ri ng bd'OIC C'![lI,:GJbtion ()f the.: l!~t C\t:n though !h c..;~ · 

11:\\',,' kgitimate ~\jlt~('t:!liOllS ou t they have no illdL'fe ~;;i b lc righ t to be ap
j)(lilllCd in ab~cr h.:c 01 uny rub.; to th a t effect. On the o ther h:md in u.P. ! \ \I 'ClS 

":\'(/111 Vikas POI isl/(/r/ v. Cyal1 Del iM, the Coun held tha t the loca l bod y 
w hH.' h has lho...: ri ght h) k:ld e.:.\'ickll ce under .scction 20(2) of Ihe L~\ nd ;\C

qui~ition ;\CI for the purpo~c or d etermining. compt.:I1Satioll (an legi timately 
\ .... \P~ct to rCI.'e.:i\t: CDli1.'1! Jhuut th e pendency o f th t.: prnL'e.:ecli ngs and it s r ight 
tu ledd C\ iderKt: ~nd if Ihis Icgi(il1ute cxpcc tmion is J enied the. cuur t C:l11 
intervene. Agai n lil .\J.f1. Oil E \'I m.cliol! Co. v. SIm I! of M.p. Gi , the Apex 
Court held tha I sdccu .. u industr ies with whi ch an agrecrnl..'nt has been entered 
in to by the gO\'crnrnent C:lll legitim:1tcly expect tha t the renewa l (:bust: shou ld 
b~ given cl'fcc t to In u~ua l 1Jl:lnn~ r :lnd according to P~!~ t practice unless 
there is any spcL'i al rt.:ason not (0 ~Hjhere to suc h pr:tcti<:e the deni al o f le
g it im ate.: C:\ Pl'Cl3t iu ll \\ou ld \'Itia tt,; :1 n adllli n isirati\' t: ac tiun. 

I II Nmiol/a/ Bu ddillg COll:ii rllCf ioli Co. \' . S. Ragltwlarhr:/lu3 , the Supr(,ll1c 
Court brought in the concept o f 'd~lriment' in 1cgi til1l:ltc Expectation Theory 
anJ he ld Ih~!t el\r{) : C ~IIll.'rH of :l ily h,'gilimate: e.\ p~ct.1linn lequircd: (I) rel iance 
\)11 re.: pJ'r..' :-'l.'ll t:ltion; (ii) rc:o>ul t:lnt d~tri[1lcn\. The COllrt funhl..:r ubsl'nrd th:l t 
though the go\'ernment has the po\\'(.' J' to ch:In ge its policy in publ ic interes t 
yet the coun can luok illtn lli t.: qlJL~ s ti O ll or proponioll:l li ty o f C h~lllgC o f policy 

of polk)' is mlla fid~ ;\Ild lhl'l~ is :lhus~ of powe r 'Ih idl :! rp l iclllI rnl1~ 1 prow, 
64 . Un it'li of Jlldia v lJint!lI l!U/1 [)t'\ ''''Oj'lI;t'/lt Co rp!l.. (1 993) 3 sec ..t ?9. 

65. ( 1993) t sec 15·\ St'.' ll su SlIprt'lllc Court : \ dl()cuft'f (1/1 R"I"ord A,1.1I1 v . VOl, ( 1993) 
·1 sec ,I ·lt (11t'r Verr:;.I, lh),.d. Roy, A n:wd :lntl IHmu~h:l. J J ). p 4n. Opint'J th aI 
do ... :tri nc :Ipplkabk 111 '.dt'l!tU ~: .l[ 'PI)illtc~''i hJ SUP I l'It\~ Court tIl tr Llhl..' tlWfll lH,n·;\lhi lr;uy . 

(It,. (1 995) :! sec .'IYJ 
(,7. ( 19')7) ., .'iCC sin 
('s. (I9~ ') ., sec GG 
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and can see whether legitim ate .expec tation. has been ·properlY , balanced· 
against the need for change. However. Court's discretion must. not · transgress 
Wednesbury principle. Court cannot judge the merit of the pol icy. Therefore, 
unless the change of pol icy is so o utrageous thal ·no sensible .person . who 
had applied his mind to the ques tion to be decided could have arrived at. it, 
Court will not interfere because fl exibility necessarily inherent in .thi s prin
ciple must not be sacri ficed on the alter of legal certainty. In this case pe rsons 
working o n deputation in Iraq were gi ven 125% of basic pay as foreign 
allowance. After revis ion of pay scales by the Fourth Pay Commission, thi s 
a llowance was withdrawn . The Court rejected the contention of violation of 
legitimate expactation on the ground that pecu li ar si tuatio n prevai ling in Iraq 
justified change in policy. ·Thus unless the change of po licy is clearly irra· 
tional or perverse, court will not interfere. 

Similarl y the Court rej ected the contention of legitimate expectation in 
Slare of Bihar v. S.A. fla sallG9. In this case government had taken over the 
management of a private M ed ic",l College. Employees ini tia lly continued on 
ad hoc basis but later on regulari scd. There \vas no ma teri al on record to 
show that erstwhile management was liable for pension or any pensionary 
benefits in relatio n to its employees. Under these c ircumstances Court ft:

jeeted the claim of employees to count their p~s t services towards retiral 
benefit being legitima te expec tations. Dealing with the applicability of .lhe 
doctrine the Apex: Court in Chane/wI Sarkar (Dr) v. Slare of Rajasrhan70 

further held that if servi.:-e of a person has been termi nated in terms of his 
o ri g inal appointment o rde r, this does not provide leg itimate expectation 
agai nst terminati on. In thi s case appe ll ant had been appo inted temporaril y 
for a period of six mo.nths o r till the availability o f a candidate selected by 
Public Service Commi ssio n. Service rules prohibited cont inuance of a tem
porary appoin tment beyond one year without the approval of Publi c Service 
Commi ssion. In suc h circumstance, Court held th at mere cont inuance in ser
vice by virtue of successive extensio n orders does not imply waiver of the 
condition attached to the o ri ginal order. and hence does not provide a ground 
for legit imate expec tation. 

Elaborat ing the law furthe r in Punjab COIf/JIlwJiCnfiOIlS Ltd. V. Ul/iOIl of 
/miia71, the Apex: Court observed that legi timate expectation.s may be pro
ced ural and substant ive bo th . The procedu ra l part of it re lates to a 
represent:ltion that a hearing or o ther appropr iate procedure will be afforded 
beforl! any change in dec ision is made. Th e s.ubstantivc part. of the principle 
relates to the re presentation Ih .J.I a benefit of a subs tantive natu re will pc 
granted or wi ll be continued . Procedural legitim at<:: expecta tio n cannot be 

(01) . (2002) 3 sec 566. 
70. (2003) J S{;C . S5. 
7 1. ( 1999) 4 sec 727 . 
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withdra\\ n without g ivin g a pcrs(l n SOIll<.: opPNtunity o r adv:Jncing rt:J.son 
lo r con lL'nding that it shou ld not he withdr; l\vn. In th<.: sJ. me manner sub· 
..,t;l!l tive c'<j)ect:llinn CJIlI1O( b<.: \\,ithdrJwlJ unkss Sl)[J1C ratio n:tl grounds for 
witlllll:l· ..... ing it ha!'> been COllllllllllic:IIL'd In the pe rson anJ on \\ hid l he hJ'\ 
hC1.:' 1l given JIl oppo rtun ity 10 COIIHlll.:'!lt Tht: principle o f legi timate cXpcct~l 

li nn in the su bst:mti vl: ~cnsc that !h ~ de~'i s ion ' lll a killg authorit y C:l n normall y 
be I.:nmpdktl to givc effcct to his rcpH.:: :-.entauon unless o\'e rridi ng public 
1!l1l'1~'!,[ tk'lnJ nds otherw ise h :15 becolllc tht: p:l rl of Ind ian I3 w no m~tll er II 

11.1 .., \ttll 11\) [ beL' II :h''':L'pted III 1l1 ~\Ily jtlli", " l ictioll,\,"1~ On the f)lh c r halld Ell ro · 
pC.11l ('oun:"> go a !'>tl:p funher and try 10 b;li arKc Icgilim:Hc in tcres t with Lhe 
Jemand of public inte res L 

II canno t be oyen::lllph3"ii~cd that the COIH.:cp t of legitimate expecta tion 
h,l::' llnW c J11crgcd as a n important doctr ine. II is s tated that it is the btesl 
reClul1 10 a long li st of (Olh:epts fa sliioned by the (Ollrt to review an admin
is tl3tivt..: ;!ction.?3 It opera tes in puhlic dOIll;J.in and in appropri ;J. tc cases 
L'onstituh.':-S :\ subs tan tive Jlld enron.:e:lbJc ri ght. -!.t .t\s a doc tr int..: it lakes it s 
pl:h:t: bt:s ide :">uch principles Ll!'> rulL's of ll3. tural jus tice, ru le of law , nOIl-ar
bitrarincss, reasonableness. rairncss. plOmi ssory e stoppe l, fiduc iJry dut ), J lld, 
p<.: rh:'lps, proport i onali ty to check the abuse o f the exerc ise of adm inis trative 
))0\\ cr.?5 Th e princip le at the m a l o f the doc trinc is Rule of Law which 
ICljuires rcgulanlY, predictab ility ;md cc. rl ainl y tht..: governme nts ' de:ilin g with 
Ihr; pUl-:!iL·.?6 ;\n c .'pec t:'l tion could be b:lsed on a n express promi se, Or fL'P
Jt: scll t~Hion o r by csw.blished pJst :Iction or se ttled condue!. IL could be a 
Il'pn:st!nt3tion to Ihe indiv idual or g~ne ra ll )' 10 a c lass o f persollS. \V hctller 
:111 t::-.:pt.:c tation exi~ts is a que~ ti o n of law, but clear slJ tutnry words o verride 
:tll )' ex peetJtion , howcver founded. Howcva J$ an equity doc trine it is ntH 
1 igid and operates in :Ircas of m.m i fes t i njusti ce. It enforcL's a certain st:'llld:lrd 
\ If publ ic morality in all pu b lic dcalings. } lowl!vcr, cO llsid era ti ons of pub li c 
Inh:lest woul d outwL:igh its appJi cnion. It wou ld illlme nsc ly benefit thost! 
whu :HC li!\dy to bL: denied rdicf 011 th e ground (h:n thcy ha ve no statutory 
ri gh t to c lai m reli ef. 

(1-:) 1)OCTIU NE OF P UBLI C ,\l'C()U NT,\I IIJ.IT\' 

Doctri nc o f Public AccouIHabi lity is llJlC of the most impon:tlH emerging 
facCl uf admlllis tJ' Jtivc bw in rcceilt tim c.:::., Th l! b:tsk: purpose of the erner
gc.:llI..:C of the doct r ine is 10 ch~ck the growing lI\i sus'e o f power by the 
administra tio n and to provide speedy relicf to the vic tims o f sllch exerc ise 
of powa. The dOl.' trine is o:'lscd o n the premise th:H the:: pO\ver in the hJl1ds 

72. lrl/wr/a AuilfrlflC<' Pta". H<, (1991) 83 DLR tlV) 297 , 
7:3 . Unioll of 'lttl;,l \. 1I/II.hl.) /tlll IJc'I" !f)!,III t'1If CuFf'". ( 1'1'))) ~ sec .\ ()'J. 

7,1. :,1.1'. O:l l·,~\fln.-ri rm Cu. v. S:tllt' 4.\1.1'. ( 11)?1) 7 SCC :'i9.~ 

·i5. !):'1Jrfl Ilot~ -'.l 
"(1 C/:,l1/(hr:l {;oynl (Dr> ~'. SWI,' of .'(<lj(l\ lhlll. POO}) ] sec .1:-\5 
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of administrative authorities is a publi c trust which must be exercised in the 
best iriterest of the people. Therefore, the trustee (public servant) who en
ricl)es himsclf by corrupt means holds the property acquired by him as a 
constructi ve trustee. 

The celebrated decision of the Privy Counci l in A.G. of Ho" g Kong v. 
Reitf" has greatl y widened the scope o f this principle of juri sprudence in 
public law adjudication. Lord Templeman observed that engaging in bribery 
is an evil practice which threatens the foundati o ns of any c ivi li sed society 
and that any benefi t obtai ned by a fidu ciary through the breach of duty 
belongs in equity to the beneficiary ( the S tate), is the basic norrr subject to 
which all legal principles require to be interpreted . The Privy Council furth er 
observed that when bribe is accepled by a fiduciary (public servant) in breac h 
of his duty then he holds that bribe in trust fo r the person to whom the duty 
was owed. If the property representi ng the bribe decreases in value the fidu· 
c iary (public servant) must pay the difference between tha t value and the 
initial amount of the bribe because he should not have accepted the bribe 
and incurred th e risk of loss. If the property increases in value, the fiduciary 
is not entitled to any surplus in excess of the initial value of the bribe because 
he is not allowed by any means to make a profit out of a breach of a duty. 

·It was furth er held that a gift accepted by a person in fiduciary position 
as an incentive for breach o f duty co nsti tuted a bribe and. although in law 
it belonged to the fiduciary, in equi t)' he not only becomes a deblor for Ih e 
amo unt of the bribe to the person to who m the duty was ov.·ed but he also 
holds the bribe and any pro pert)' acquired therewith o n constructivC' trust fo r 
th at perso n. 

In this pace-setting case the respondent, Reid who was a Crown pros
ec utor in Hong Kong. took bribes as an induce ment to suppress certain 
criminal prosecutions and with those monies acquired propcn ies in New 
Zealand in his name, in the name of wife and his so licitor. The admi nistration 
of Hong Kong claimed these propert ies on the ground that owners thereof 
are constructive trustees for the Crown. T~e Privy Counc il upheld the claim . 

The Privy Council observed that if the theory of constructive trust is 
not applied and propert ies aU ached w!len available, the danger is that proper
ties may be sold and the proce.cds \vhi skcd away to some 'numbered bank 
account' . 

It was further observed that one ca n und erstand the immorality of the 
bankers who maintained numbered bank accounts but it is difficult to un 
derstand the ammorali ty of the governments and their laws which sanction 
such practices- in effcct encouraging the m . The law laid dO\\'n in this case 
equa ll y appli es to a situa tion even when fiduciary relationship does not ex ist. 

77. ( t 9?J ~ 3 WLR 11 43 . 
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The L'0 1lCC pt l-.. f CO Jl stl"u c l i,'c trust and equity to enforce public accou nt
ablli ty as l:1.iJ down in Reid rmcn W;lS followed by the Supreme Court in 
,\ G. (~{ flldi{/ v, ' \lIIrir/a/ Pmji\ 'fllJrI(J~7'). In th is CIS!! the court W;1 S dC<lling 
\\ illl Ihl! ch:t1k: llgc 10 th e. \'alid ity of the' 'jllcg:dl Y-:1cquircd proper t ies" in 
c!;IU:-'C (c) of Section 3( 1) of the Smugglers ZH~.i Foreign Exchilngc tvl illlipu 

lallll's ( FOlft.:iIUfC of Pr(lpi.:rty) ; \ (.' 1. 1976 (S AFE\ !.-\ ), The Ac t provided for 
Iii,: fO l fcl;\l1l.:: llf PIlI]lt.:t1ICS earned by ~mllggll!l: ! Ilr uthe r illcg<l l al" t i\'itic~ 

whether :-.t :mJ!Ilg. in the name of the offender or in Ihe J)C1Il1C of o ther pJrtic:-o . 
The cnurt uphe ld the validity of the Act. 

The :\I'cX ('(lillt in Df) .. \ v. Skipper COIl'ilrlldioll Cn,KO no t onl y fUrlher 
(n1Jo\\L"d Ih~ :!.bo\'t: principle but enlarged it, scopc hy st;lting that cvcn if 
there \\'<15 no llduciary relat ionship or no holder of public offi ce was in
\oJ\'cd, )i::t If It is round that someone has acqui n.:d properti cs by defraud ing 
Ihe pca rle and if it is fou nd th at (lie persons defrauded sho uld be restored 
l u the r OSilioll in wh ich th ey would have been but fo r the s:1 id fraud, the 
, ' \,)Il rt (an make necessary orders. Thi s is what equi ty mea ns a nd in India 
the COUriS nrc not only co urts o f bw but a!.su court s of equity. The Court 
further held th ~H all Stich proper ti es Tllll st be immedia tely att ached . The 
burden of proof to prove that the all ac hcd properties were not a cquir~d with 
Ihe aid of lllonic~/propc rt i cs rece ived in the co ur se of corru pt deal s shall lie 
l)/ t the holder at Stich prupcllies. S1 

'fhe Court fUrlhcr observed that a law like the SA FEMA has become 
~H1 ;thsolutt.:. necess ity, if th c canker of corruption is no t to prove the dcath
knell (\ f this n:llioll :1nJ suggested to the Parliament tu act in this nutter If 
they rCJlly 1l1c:;m busincss.!'!::! 

In th l~ cast.: Skipper-a. pri\'ate lim ited company- h,l(1 purc hased a plot 
of !;'tnt! in :"In ll.u(: lioll from the Delhi Development Authority (DDA) but did 
nOI dt.'posil the.:. bid :1I110UI1t. \Vltc n the DDA proposed to cancel the allotment 
Sk ipper obtained a stay from the Hi gh Court. 1\ [ca nwhil c it started selli ng 
the sp:lce in the proposed bu i lding. Thus prospect i\'c buyers of ~pacc were 
chcill\..'u to Ihe tunc of 'lhollt Rs l·~ crore. Thi s was d01l1.:. in vio lat ion o f the 
Supreme Court orde r. 

Further clabor.:!ting the doctri ne .of public accou ntabilit y the Cou rt ap
pli ed the tlteory of 'lifting the co rpor,:uc vei l' in order to fix the ;h.:co untability 
on persons who arc the actl1;t ] ope rators. The Court observed th :tt the concept 
of corporate entity W;l~ e\'olvcd to encourage and promote (fade and com· 
mercc but not to com mit illcg;i1i ty, oX 10 defraud people . In sl1ch C3ses the 

78. /lon g KOI.g v. Hdd, ( 19r) .\) J \\'1.1{ 11 ·1:'\. 
79. (199.1) S sec )·1. 
so. (19%) .! sec (121. 
31. /d. p. 6 :2. 
82. Ibid. 
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court would look at the reality behind the corporate veil so as to do justice 
between the parties.S) The Court further held that in order to compensate 
those who are defrauded or cheated the Court can pass necessary orders 
under Article 142 of the Constitu tion. The absence of a statutory law like 
the SAFEMA will not inhibit the Supreme Court while making appropriate 
orders under Article 142. 

Though the Court certainly put the right foot forward but did not take 
a long stride. It missed the opportunity of providing to the docltine of publi c 
accountability it5 due reach. The Court did no t express any opinion on the 
question whether the misdeeds of public servants which arc no t only beyond 
their authority but done with mala fide intent would bind them personall y 
or the State/corporation will be vicar iollsly li able. It ca nnot be o\,crempha
sised that if the doctrine or accountabil ity is to be given its full sweep th e 
concept of State/corporation li abi lity be shifted to officer's liability in ap
propr iate cases. Thi s will have an inhibiting effect on the temptat ion of the 
public servants to misuse power for personal gains . 

In order to strengthen the public accountabi lity further in Srarc of Bihar 
v. S"bns" SiIl8"" the Court held that the Head o f Department is ultimately 
responsible and accountable unless th ere arc special circumstances absolving 
him of the accountabil ity . The Supreme Coun observed th at no matter if 
th ere is tlicran.: hi cai responsibility for decisio n-making yet the Head of the 
Department/designated officer is ullimate ly respo nsible and accountab le for 
the result of the acti on done cr dec :sion taken. Despite thi s. if there is any 
special c ircumstance absolving him of the accountability or if someone el se 
is responsible for the action. he needs to br ing it to the not ice of Jhe calirI. 
The controll ing officer holds each of them responsible at the pain of disc i
plinary action. The object thereby is to ensure compliance with the rule of 
law,85 

The concept of public lial?ility has been furth er strengthened by the 
COllrt by strictly applying the conte mpt Jaw. Recently many senior public 

-servants were sent to jail for deliberately violat ing court o rders. The Court 
has also imposed cost personally against the erring officer aftcr due no ti ce 
and hearing for de lay in the discharge of duties.86 In the samc man ncr where 
th e public servant has caused a loss to the public exchequer the Court has 
allowed the gov~rnmcnt to recove r s uch loss personally from the erring 
officer.87 

83 . 00:\ v. Sk ippa CfIIl .l Ifl/niml CII .. (19961 -! sec 62:!. 63? 
8-k (1997) 4 sec ·130 
85 . Ibid. 
86 , Stelle of Bihar \' . SlIbruh Singh, ( 1997).t sec 430. 
87 . StOI<' of Kuafll v. Tltrenia, 1995 Supp (2) see 4-l9 . 
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It is nl "\\ c:"t.lbli~hcd law th:!! the writ cour ts \\'hile c\crcisingjurisciiction 
U!lJcr ,\Ih . :-~ :t!lci 226 o f the Constitu tioll c m a\\~ud com pensating and 
L' \clllp l:u y (U~l for the vi o lat ion o f :-t pcr:-.nJ1's ftl ndam ~ntal righ ts ;lnd for 
[h~ abuse. (if rower by the S tale .S3 In N tlaiJlI lI IJchl.'m \'. S tale of OrissaR'J 
lht.: Court held Ill:!.! a cbilll in publi c ],I\\' for cDll1pcn~ ;.IIi()n for vio latio n of 
hurn:!!l righ t, :!nJ :tbusc o f P()w(f is an ;IcknO\\ kdrcd remedy for fhe ell
~·(J! ... · ':I1l~IH ;ll~d prutcctinn of !'llch ri ghh. Thl!:" c\cr y indi\'i<ill al ha !- 1111 

Cll({)I'I.:cahk !i~hl 10 CUJil l h,: w .,;l1ilHl wh t.: Jl 110..; I~ \'iC11111 uf viu latiotl o f hi s fUll 

d.1111t:nt ;\! rt gh t:-, and 'l busc of power. i n su(:h ~I situa tiun. the. COlin observed. 
tha t lea\ illg th~ 'iL'ti m to the remedies ;tv:1ilablc ill CI\"il law limits the role 
r)f \:oll~titu[i('lIl:!l courts il S protectors ;"Inti guar;1 !llOrS of fundnnlcnt:1i r ights 

\ ,f tilt: l'I l !lClb. Thus (,OUrl S :'Irc undcr an obliga tioll to make the State o r it~ 

:-. ... :n :~n(.:; :lcI.:u un table to th e people by com pens atin g th em for (he vio latiull 
(I f thcir fundwlelltal right s. 

r he 1'1 in(iplc lIf ,lcc:)unwbiltty thro ugh compcll": tl ion \\';15 further rein· 
fU I...:~d by [\'.'u m<..) re princ iples en)l\cci by the Apex COUlL f!l lVi/ab{l(i Be/I('rll 
\:. S((IIl! of OriHIl'XJ the COlin bid down th at the concept o f s()\'creign im
munity i:-. [101 rl pphc il ble to the C<1se of vio l:lIil )Jl of right to life and personal 
IdKny guttr~tIltecci by A rt. 2 1 (J f the Cons titu tion. In M.C !L1elztn v . Union 
(1/ /ndi{/'11 tht.: Cou rt fur ther held thrlt jf th e h:lrIn is ei1used due 10 handling 
, If 11.1/.!ld l: u ~ rn .l!crial . the li abili ty of the St.lIe or lls instrumelllali ty will be 
::b:-'(l !utcly striCl under the rll l~ o f Ry/ruu/s \' . r{c l·che/)~ i1 nd such a liability 
\\ III IIllt admH cve n the reco gnised exception of the rule stich (IS an 'act of 

Ciud·. Th~ cnmpcmat ion, th us. pro vided under the public 1:1\v is in :tddi tion 
10 Illc pri\',i!~ law remedy for to rti ous ac ti on and puni ~ hl11 cl\t to th e wrong· 
dnN under criminal law. Fol!o\\ i[l g: the princip le rhe Coun awa rded a 
Lf\rnpcnsJti(ln 0: Rs 10.000 to thc kg ~! heirs (I f each of the deceased who 
died in ;l fire in a j hll gg i 1'01ony cau sed due to il! ct~a l ;md unauthori sed 
:=.kctric ity c\)1l1l~c t i0 ns g ivc n by the em ployees o f the Delhi Ekctrlt:ity Sup
ply Un<il:lt aki ng.93 The scope o t" publi c accountability has bec n further 
qrcngthcllcd by dC\dop ing slIch principles as "pollutor mllst P~I y" in e:1SC 

l,f c lwi ro nmellt ;lI poll1l li on9": .:lnd tili1! e\'cry adm inislr:lt i\'c aUlhority shall be 
;hxol1ntablc for the proper allel effic ie llt di sc h:u gc of its st,Hlltory duty.9oS 

ss Sec {{ lid/II Sail II. Stllll' of IilJiM, (1 (33) ' \ sec t -4 \ : .. \ !I{ t %3 SC 1086; 0 . K . RaJ II \'. 

Stal(' (If WI1., ( 1997) I see ": 16. 
S'J . ( t 'J')~ ) 2 sec 7.16. 
90 Ibid. 
91. ( 1907) I sec 395 
Q.~ (1 !)GS) LR 3 HI. 3:;0. 
lJJ 1I.e. Slil't:I{IlI',/ \'. 1101. ( t 9<)(') g sec so. 
I) ! ,,:di, I'1 C .... plI"llfo r fm·iu l·l..'ga l ..Inia l! v . IJd(J/1 (lf l li. IUI. (1996):-:: sec 2 12. 
,)-' 1I'1I1:,, '/1 .\hlli,i/,dl CI'fP". v. Vllfdh i Chand, /\lR 1'J80 ~C 1622. Court held Ih :H LId: 

P I" :·'!:hh wi ll uot I~ dcf;;n\'(; (or I hl~ cnfo t('('Tllcn [ of ~ IJtulO/y cluly. 
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The c!;tablishmc.nl of Centr:li I-Iuman Ri ghts Co mmission <l nd States 
11uman Rights Commissions unckr the Human Ri ghts Protection ;\C I , 1993 
is :11so ,I S\(: p i n the di rec tion o f 1ll :1 k ing 11,c Stale (tcco lJJ1t ab lc for th e violati on 
o f hUIll<ln rig hts of the people. T hl'SC commissions cxcn.:isc juri sd ict ion suo 
mot u o r o n a com plaint and pro\ ide jus tice in an inform al manner to the 
\'ictim o f vinb tion s of hUIll <l 1l ri gh ts and abuse of power. 

AI thi :-. pf' inl ;\ kw cases dec ided hy the Apex Co ur t m;lY be noted: 

I . For abusing the process of cour t the public offi cer was he ld respoll
s ib le and liable to pay cos ts from hi s ow n pockeL! 

2. Fo r adopt ing cas ual ;lpproach by which the Jand could not be PU I 
chased by the authority and instead purchrtsed by priva te buikk.r, 
held officer personally liable.:! 

3. Fo r irregu larit ies comrni lled in auctio Jl of I .. nd resulting in loss to 
pllb li c~ held offic ial respo ll sible for the loss. 

4. For oppressive ... fbitrar)' and unconstitutiona l :lctions of publ ic ser
vants . held exemplary (i:lm<lges can he awa rclcd .4 

5. For abuse of power whi le exercisi ng di sc ret ionary power in granting 
~tatc largesse ;n an arb itrary, unjust. unf:1i r ~\nd mala fide manne r 
publi c scrV:1ll1 (:~111 be held personally li ah1c .. ~ 

6. For abuse or power for ex traneous reasons in acceptance of lender , 
he ld all pu blic offi cers concern ed inc luding Min ister sh:l ll be li able 
to puni shmenl.6 

7. f o r granting illegal promotion with retrospective effect which re
su lted in fr iltering away hu ge plIblic fund:;, held tll :l ! erri ng officers 
sha ll be persunall y li ah le,7 

S. r-o r misuse of public power .not only the M in ister but also the of
ficia l working under him will be pcrsoll:l. ll y li;lhlc.8 Thu s dcp;u't
mCllt;l 1 he;ld is vica rious ly respo ll'si bl e fo r the actioll" pf his 
suborcl in:l tes . althou gh in ;1C tu ;l1 fact he is not respo nsible for th eir 
usc of powcr which he must, of neccssity , dek g:ltc fn IhcllIY 

The Cent r~ l l3ureau of Investigation (en!) is the prime instru mentality 
withi n th e arc.:l o f enforcing accotlnt.:lhility , It is IInd.: r tlw control of the 

I. SI(If(' of Kern /n v. Tirrt'H in, 1995 Su pp (2) SCC: ': .19. 
2. Slafe of Mn./!nrn.r";r(l v. I'.K. I'mlgnu, 1995 Supp (2 ) sec 119. 
3. (JOlt v . Skippa COlI.flrm·rion en .. ( 19%) 1 sec 271 . 
.t . ('mill /w I! Callst' (Pnrn l Pump mOrfa) v . UOI, (1 9%) 6 sec 51)), 
5. Ibir! . "1'/ ' also SIJ!I'WI,I,' {jf Tiwnrj v. 110 1, (1 996) () sec 55!{ . 
(i , nllfta A.\',(lr ia:,'.I' v . Il ltln Mcrcantil t'.I·, ( 1997) I sec S;i . 
7. 1/ N J\lllllll r il <l lldudl v. SMlc of A:nom/akn . ( 19')7);i .sec (,3 . 
3. S,· ,'Y. lai!,l lr /)"\ 'r! I'," /' lO I/ Au/hority v . /) , lIIltIl ,\{nl i ,l ill . (1997) 1 sec 35, 
9. Stnle of l 'llIljab v . (i .S. Cill . ( 1997) G sec 129. 
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executive ~o it was fUlll'tioning in a manner which left much to bt:: desired 
espec ia lly in enforcing accountability in hig h places. The Supreme Court in 
it pace· sctt ing judgment sepJra tt!d the en! from the execut ive by vest ing its 
sup.;rin tcndcncc in the Cent r.!l Vigilance Comm issio n (eVe) <lnd d irec ted a 
fixed l~nu rc . o f ;:It least twO yC.J.r~. fo r its d irec tor except in ex traord inary 
cirClI mstJllCcS . It al so held thztt th e eBI would no longer need government 
cnnC llrre!lC~ 10 ill\'esti"gatc corru ptio n cases against government officers of 
JP;nl s ccrL't~l!y k\'cl nnd abo\'c. T" king nOll: of the i nertia the Court directed 
Irat the Centra l Vigilance Comrnic:.sion be given sta tu tory status and it;; super
illtc::nclcnl..'c ove r the functioning o f the CHi. In order to ensure indepe ndence 
of the Comm i!-'sion the Court furth er di rec ted that the selection for the post 
(I f Commis sio ncr \vC'lu lti be made by a comm ittee comprising the Prime Min-
1 ... (Cr, Horne tlll 1n i slcr ~nd t:1C leader of [he Opposition f rom a pancl of 
uu t;.;( anding civil scrvants and others with impeccabl e integri ty. Recom men
dati on for the appointment of the CL.H Direc tor will be made by a comm ittee 
headed by lhe Vigil:lnce Comm issioncr with the! l ome Secretary <1 nci Sec
rcury lpcrso nncl) as mcmb.:rs. '1 he COlin funher s:1ici that the C131 Director 
shall h:l\c full frccd~)m t,) ;11!o:.'"a te wo rk and l~onstitlltc inn-:sl!gati0!l tcams 
and th~ pOS. l of the Dirc..:: tIlr of the Enforcement Di rcdoralc sh.1!1 be upgraded 
to Ihn t of Additiona l SC":' rct Jr:<!Sp~c i al Sec retary of th e government. The 
COlln furthcr recomrne nd-:J the constitul ion (If a body on the li nes or DlreClOr 
of Prosecution in tht.! U.K . fOf prosecution of cases. T he judges said till the 
appoin lm cnt of thi s body ~p~c i~1 cOlln sel shall be appointed for the conduct 
(If irn p(lrt;uli [ri ,t1s on (he fc.:r"lfrllIlCnliatlOn of Ih;,:: Attorney Generdl. The 
Court dl l" l'CICc\ Ihe prCr ara!l nn' o f ;1 p,lOe l of competent lawyers til 3 ..:1 as 
i': ,)SeCuIII1 .f! at to rney ... in ~' ;L"e . <;; ilifl can .. :c. E \': i. ':: . .. "d l.: n rl'
;.ul tcci iii a d lsc harg..; ur ,lC{jI,;: tt:-t1 o f the acclised mllst be r~\'ie\\"cd and 
lC.SP0:1:;lbility !'liJ0uld bl! f! \ cd ot dcrdl..::ri nn of duty. if any Th e Cou rt asked 
the. Central governl.\CrH t· ) ,!"k (he Statcs tv set up similar mechanisms. \Vit h 
:111 !hcs~ din.:ct io ns the Suprcrllc Cuun cntc.uincd the bebef th:ll the inves
li gativc agenc ies !'lh aJl fun...:lioil belief no\\" and the principle of account<Jb ilily 
!'oil311 he hetter servcd.lf) 

i\l o vHlg s\\lftly in the d!ft.' \.:llon u f ac",.:ounl.tuili ty the Apex Court in 
,Ul(' lhcr PJCe-s":Ul lIg j uJg:mcni hekl thJt:-'kmlw~~ o f Paf!t ,~;:l el1l and ivlclll
b~ J" ;; tll" Leg i;;I,!ti\· t: .. \ ">; ... rn b ! i~'i ;H~ ptlbli ... ~ sel\·.:tnts utld~ r thi.! Prevc nti on of 
l'm luptllJIl ;\ :..' 1. Th...: CtHll1 obscr"\'cd 111.:H th ere: is 11 0 doubt ~hat these persu lls 
hl,IJ ~In o ffi.:~ and arc ;\lulk'oriscd to curl' Nil rubhc duty. The Court c larifi~d 

111 ;':1 thc.:' l.7 1'CI":.0 n.;. .d ..;o cannot cbim c'\crn plio!l from prosccu tion under Ar
tid :.: l05 ( ~ ) o f the ('\) r l'~liluti o il rcgJr..::i1ng the proi cc ti o n of privileges ilS MPs 
:H1~ 1 j\1I , ;\ 5 fo r .tll) nff-:n ~'c cOlllmi ll cd outsidc Parliamcnt!Leg~slaturc, The 
Crlllr! h:.: ld IIl:"!.l Art ic le 105(2) could nOI be inwrpretcd ~s :l ch:ute r o f frecdom 
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..I i ",pt:l.:l.: i, ;.lIn': ~ ; su Ir.:c';('.::~ f:.:;' ·~ .. \!Tl;:,i; · I! ' T~! ',: .·~~t " r ,- ~ A:': ::: ~~ !0:,~?) !:. 
to ensure independence 10 icgishltors in pn.r lial11cntary democracy but it C<ln 

IlOI put a member nbovc law. Thi s immunity C,:l.I)llot co \ 'cr COITuptio ll and 
bri bery. Though there IS no authori ty prescribed under the Prevention o f 
Corruption Ac t. 19S8 . the COll rt obsc !" \"ed. yel prosecu tion c'"tn be launched 
with the pe rmission of I h~ Spco.kcr of the Lok Sabha or the ChJi rman of 
the Raj )':! Sahha, :1 :-. the l:asc may he .! I T Ill iS by rcddi!lln;; tt",C ro le of the 
Sla te. fi..:writing the rules, codes and manu als. relaying decision n1J king. fix
in g acc o unt abil it y a t nIl leve ls and pro \' id ing fo r t rans paren c y i ll 
admi ni strati on tIle Court is si mply trying to ITwkc govcrn ment func li on bettcr 
in the intert:: st of the pt::o ple by swi ngi ng public opinion. 

Before parti ng \\ ith (he subjec t of public accou nt abili ty OI:C is impdkd 
10 reprod uce class ical observat ions of the Apex Court which req uire serious 
consideratio n by every think ing in d ividu al. The Apex Court obse n ·ccl, 
" So me persons in the upper ::. (r,lla (\\·hich means th e rich and the intl uential 
class of society) ha\·e made the 'propeny career' the sole aim of their life. 
The means have become irrelevant- in a IJnd where its grcat c~ t son bo rn 
ii1 this century said 'means <Ire more important than the end s'. A sense o f 
bra \·ado prc\,ai ls: c"'cry tlung ca n be managed; c\·ery authori ty and every 
inst iti.H ion ca n be managed. ,\11 it takes is to 'tackle' or 'managc ' it in an 
appropriatc manner. They have deve loped a ll utte r disregard for law-nay , 
a contempt fo r it; the feeli ng that the law is meant for lessor mortals and 
not for them. The couriS in thi s country have been trying to combat th is 
trend, with !\01l1C success as the rece nt eYents show, n ut hm\.' man y m3t\ers 
we C.1 11 hand!e? lIo\\' 1l1:1 ny of suc h matters arc. ~t ill there? The rca! ques tion 
is how to swing the polity into ac tion, a polity whic h has become indo lent 
:lI1d soft in it s \· ita ls? Can the courts al one do it? Evcn so, to what extent, 
in the prevaili ng state o f affai rs? Not th,:\! ":e, wi sh to b unch upon a diat ribe 
agains t <tnyonc in parti cular bu t j udges of this Court arc al so perm itt ed, we 
presume, to ask in ;"tn g\li sh, 'wh:n have we made of om country in less th an 
fifty years'!' \Vhcrc has th e: respec t anJ rt.:gard for 1.1\1,1 gone? And who is 
responsib le fo r it?' 'I ~ 

:\ similnr Ilotc was struck by the r\p~.x .Court in Superintending ElIg ;/!· 
et" r , Public J-Iealth, U T CI/{lIIdigarh v. KI t/deep Sillgh 13 when it observed: 

"Every public se rV:l. nt is n .trus tee of the soc iety and in all fEl ccts 
of publ ic adm in istrat ion, every publ ic se rV3l1 t has to exh ibi t honesty, 
integri ty , sinceri ty and f'lithful ness in the implementa tion or the polit ica l, 

II. Till' Tn/mil t' , 1\1'0 1 IS, 1998, p . I (J.\f.\f J-rih'rr r tl'!·) 1Io\\cvt:r in another dec isio n 
Cmll{ hdo. {h:l ll hc officCI$ of gO\·":: IIlIlH:n{ comp;lIIi cs or public sec tor ulldcd~kings are 
1111\ cnt ilk J to prot ec tion of s:l nc l io ll bcfor ..:: (H"llsccutio ll un der S .. 197 of CrPC. 

12. DDA v. Skipper C:OI I \lrilr l io !l Co. , ( 1996) -l sec 622, 6·$ 5-646. 
13. ( 1997) 9 see 199. 
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socia l. economic and const itutional polic ies to integrate the nat ion , to 
achieve exce llence and effic iency in public admini strati on. A public ser
vant entrusfed with duty and power to implement const itu tional policy 

should exhibit transparency in implementation and should be ac
co.untable for due effectuation of const i tutional goals." 

In S!{/It' of l'/lf!irrh v. C.5.Cilll.1 [he Supreme Court further observed : 

"l'.bny a/" L,_ functions wh!_ -; the modern State undertakes are de
signed to make opportuni ties more nearly equal fo r everybod y and to 
r rotc-Ct wCtlkcr ind iv iduals from the rapacity of the strong. Tn these days 
of fallen rectitude and honesty in the performance of public duty the 
bu reaucracy is too wi lling to sa.bot:lgc public po licy and constitutional 
philosophy. Jud ic i<tryrfr ibunai shou ld be <l stH.te: in the dec laration of law 
or in its solem n power of judiei:l l review or di spensation of j ustice CO 
isslie directions or mandamus against the law, constitutional comments 
or puhll c p0hcy," 

fn Vili c(! t Nn l"(lil/ v. Unio n of Indinl~ . the Apex Court went on to em 
ph:ls isc th:t! when it cornes to cotrurtion, as it exis ts at difrrrcnt levels, 
proves to he both power fu l and stubborn to sta ll any real or superficial move.s 
in Ih;)t di rc'.: tioll . In other \vords poli tico-hUl enucra tic wall proves to be im
prcgnahlc :lr.;linsl all p()ssiblc on<.;\au ghls against corruption. Jud ic ial response 
hJS been slow ;)nd v<tried hu t that is the on ly response availablc :-It the mo
mcnt. T here is no rremiulll o n ho nesty, [very thing is :l matt er o f 
1l1;) llipuiaiion BeIng a soft sta te c\'cry th ing is circulllvented :lnd manipu
la ted. In the- narne or elimination of corrupti()n we see !'hadow hox ing, 

I twas :1.gaillst this concept ual b:lckdrop the Supreme Court decided P. V. 
Na rnsimha Rno v. S!(1{e 16• (popularly known as Jharkluuu/ /'.-Iukti M orelw 
bribcl), case). In 199 1 ejections Congress remained 14 memhcrs short of a 
clear majority in the P:lrl\ ~l rn cnl. Oil Jul y 28 . 1993 Government fa ced a no 
confidence motion whi ch . was dcfcJ.lcd by. 2b5 to 25 1. Thereafter, a First 
informatinn Report (FIR) \\.'as filed wi th the Ccmral Bure.:tu of Investigation 
(C HI) a ll eging c(l!l~pir:1.cy of t:lking (lncl recei vin g bribe by the members of 
Ji\ IM and othe rs fnr vot ing against th e mot inn. It \I,'as ror quashing the FIR 
that a pet ition was ril ed wit h the. Delhi Hi gh Court which \vas dism issed. 
T hu s. appc:tJ before the Stl prcm ~ Court v .. ·hich was hCJrd by a Constitution 
Bench. Th e Consti wtiol1 Bench with" m:lJorlty of ] to 2 held ' th;)1 Artic le 
105 o f Ih t.: Constit ut ion confers immuni ty all the members of Parliam ent for 
frc:c:dom o f s pl.~cc h and the I ight to give vote tn Parlinmeol. 

1-1 (19'17) 6 sr:c 129 . 13 7 

15. (19'JR ) I sec 226 
I f} ( 1998) -1 sr:C (,~6 SJ't' c i~1 ell! COlin h~~ ill {kt 2000 awarded th r('c years' ri gorolls 

imrrisollnl cnl III ;"'; .1r.»;;mh.l Hao. r-,~ rrnc l 1'0111<: ~tl n;~t.:r .l nd Bul.l Sin f h, Former 
i\tln ;~ro 
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Thl.'rcforc, (hose [vIPs who rec'.:'! \, .:.:' ~v ;b',: : ;1 1\ : : \ " : ;~! ::~ !I H~ P'Ir i iarm:n t 
~ :':I; ;:U I ~,~, p: ..... I:;: ... li;L ... l. i l(m'cvcr, those MPs who gnve hribes or did no t "ol e 

c an b~ subjcc [cJ tl) criminal proceedings. The COlirt fUrlhe !" held that a mem
ber of Parl iament I~ a public ~c r \'a nt and therefo re. ~::ili bc proc(!edcd against 
llllJr.:r the p]\,.'\'cnt ilHl uf Corrupti u n A c t, 1988 and lhl! Jnd r;ul PCJl3 1 Code. 
This dec ision of the ('nun genera ted a 10l o f C0I11ro \ Cr:.)'. h was argued th~jt 

.-\ n ick: 105 of th::- Cl)[l s titu tio n docs nut prolC\,:1 C( lIT Uj'tlOIl . The purpose of 
immunity is to Jlrt:~-=r\'c h:gislali\'e independence. hut [J\":ing bri be is no part 
ur any k gi:. !;l{j\C prl)n:ss. ThL' C Oli rt fJilcd {U fOl!ll\\, its OW IJ wisdom re 
nec ted in its eulit:r tkcisions. l1 .:limed at routing out corruptio n in high 
places, II is cert ;"l in tllat the objed of immunity is to en~Hre independence 
o f 3 member of parliament for a healthy fU IH.:li oning and protecting him 
against crime will bt:. repugnant to ;)ny healthy functi oning, The objec t of 
Article 105 of the Cunstitution is not to creatc a supnrnan immllne from 
law of c rimes, 

,\nother rlas:, i\.'J I case dct'idt:d by the SlIprL' IllC ('oun on pub lic :lcc..:oun t
ability was COJIIlll on LlIIl SC: Y" Union of IlIdia l S, Th is c il ~e was the result of 
;} Public Interes t L itig'l tion petit ion wh i....:h brou.sh t to the notice o f the Coun 
arbitrary a llotment of 1><:(1'01 outle ts by (he conccl'lk'd \ l inis te f. The Court 
r ,lIh:clkd all allOtmcllb ;l!l d also Imposed e;\elll p!;II Y d;lmages o f ru pees fifty 
b khs fo r Illi ) li..:a s :l n(~ O f ;1 publ ic ser\':'l.Il!. In a rC\'L (::\\ pe ti t ion , revers ing its 
d{.~c i s ioll. th t:. COUll held th .u im posing of exemplar) J ;-;IlI :t g~ s is a cOllcept 
of ton where It can be awarded (o r m isfeasance if [he plaintiff has suffe red 
due to any administr:.lt ive arbit r~lry :lc tion, and bec ause in a PIL peti ti on, as 
there is a no plaintiff whose in teres t is adversely affeckd, no dam ages can 
be awa rded, Thl: Coun furthcr obscr\'eJ tha t mcrely because a person is 
elLcted :t nd inouctt:J as a mini ste r in t h~ govc rnment he cannot be saiJ to 

be holding a lr lI sl 0 11 behalf of thc people and hence, l':tn nOl be ~aid to 11;\\'c 
commi tted thr.:. crimin:tI brc'l.dl of tru st. The Supreme COUlt exp l aiJ1~d lhat 
the i<.ka that a person 0 11 br.:.ing e lectcd by til l! people and all becuming a 
Mini ster ho lds a s3cred trust o n behalf of the peaI'll! is a phi losophi cal con
cept :Ind reflec ts the image of virtue in its hi ghe~t cOllceiv;lh le perfec tion, 
hence, th is philosophy C:1I1I10t be em ployed for the ul.'tCrmilialion o f the of
fence o f criminal breach of tru st. The Court cautiuned that if the Minis ters 
of the government wurk under th reat o f b..:::i ng proceeded in a Coun of law 
or work under COnslall ( fCJ.r of eXl:l11pb ry daillnges being ;,Iwarded 'lga ins t 
them, they will develop a defcn si\'t: attit udl: whi ch will no t be in the interest 

17 , Sa al so Gill y, R,. ( I C),18) 75 lA ~ I. Pri,), Coum:i l heM Ill:n If a j udbl: acccpts bribe. 
Ilc is nut ac ting in e.'(t'rl' j)C uf all)' public dUly and ill'uce , there is no immunity; Sal l.'an l 
SiIlS!1 y, S((I{ t! o/ PIO/ja/;, (1960) 2 SCR 89, A Constitution Ikneh of tile Suprcllle Court 
b~lJ that sOlLIe offen~' l: S lik.: a..:cepting bribe C:lL1L101 be commillcJ by a public S(I'vant 
\\hile ac ting in di sch:Lrgc o t' hi s office as officia l st:llllS only furni shes :111 opportunity , 

I S. ( 11)C)()) 6 sec G67 (known :L~ Sillifh Shnn/! :l , ' fl.H') , 
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of the JJministf Jtion. Thi s case al so generated a 1m of cOnl roversy and it 
w~s fe lt as i f a good cau se was lost in the abstrac tion of pure logic a nd the 
Courl h iled [Q catch the bull by its ho rns. Fac t remai ns that law is no t pure 
log ic OU t experience. 

(I') DOCTRINE OF PROPORTIONALITY 

The app l i t,; ~tion of the doc tri ne o f proportional ity in administrati ve law 
is :I debatable issue and has no t been fully and fi nally scu led. Proportionali ty 
means that ac tio n should no l be mo re d rasti s than it Ollg~UO be for obtaining 
the des ired resu lt . I i CQ \ "c r s some common ground with reasonableness. P ro-" 
port ional ity is ;] course of action whi ch could have been reasonably fo llowed 
a nd shou ld not be excessive or severe, etc. Proport ion~d i !y can be d escribed .... ''': ...... 
as a pri nc iple whae lht! court is " co ncerned w ith the way in which the 
ndm inist rator h:l5- ordered his prio r itie s ; the ve ry ·essence of decis io n-making 
consists, su rd )', in th e J[[ribution of re lati ve importance to the fac tors in th e 
case, Th is is prec isel y w ha t propo rtiona lity is about. " 19 If elabo rated 
fu rthe r it is the "preparedness to ho ld tha t a d ec is ion which overrides a 
fu ndJ.mema l righ t without suffi c ie nt objec tive justi fication wil l. as a maHe r 
o f law , necessar il y b~ di spropon io nate to the aim s in vi cw . . The de
ployment o f pruportiun:tl ity sets in focus the truc natu re of the exerc ise; the 
elabormion of a ruk about permissible priori ties" .2o T he doetr i n~ o f propor
tiDnality lI sed in fundamental rights ' contex t invo lves a bal ancing test and 
the f1e..:c:~~i l y tt!SI. The " bala nc ing tcst" me:lns scrut iny of excessive o nerous 
pCrlait ic:- or infringements o f r ights or interes ts a nd a mani fes t imbab nce 61' 
rt'!c\,;trll cons id~ r,!lion5 . The "ne..:ess ity. test" means th ,H the in fringemc nt 
o f fli nJam~ [H,tI rights in qucs tion Il lU:a be by [h e leas t restri cti ve aitc rn at i\'c. 21 

( I ) De .... elo pment in En glaTld 

While j udging the \·,d id ity of :J.n i1dministratiH: i.l~· ti o n vr st JlUto ry d is
.:rd ion, normally the \Vcdnesbu ry tes t is applied . AccordIng to this tes t th e 
l·\.)lIr! would consider \~hcthc r ir rch~ ' · 3 nt m .:lUers had bc~n taken into co n
~IJer at ioll or \\ hdher releva nt lll:lt ters h.1d not been [3~l!n Into cons iderat ion 
Ul \\ h;;thcr the J(:tio n IS bOll a fldc. The COlirt would ,dsu conside r w he ther 
thc d~<.:ision \\' ,IS absurd or p t,;r verse. Th e ccurt wuuld not however ·go into 
the CQrre(' tncss of choice made by the admin istrator Ilmongs t (he various 
<lltcrnatives open to him. t'\ o"r the court wou ld suus lilutc ItS dec ision to Ihal 
of the :l.dminis tr~l\o r. The dec is ion o f the ad ministrawr must be w ithi n lhe 
fullf corne rs o f law and not o ne \\ h ieh no s:':lls ihlc person could ha ve rc .:1 -
sun:lbly ;1 rri,·cd ;It. RC!l ick ::; these , the dc(."is ion :-.hould be bona fid\!. The 

1 (). St·c' Ll \q , J , !J /11<' I lIg" enl.n tJr,' Gua rdi(lll oj F:/lldollll!fltol C:OflStiIUl iOf!(!( RiS!!b ? 
( 19'J:; I'L 59) qLlOI..::J In VOl v. G. G Cf:tlYli lhan:, ( 1997) 7 sec ,163 . .!7J . 

:!(). I.i. . P .! 7-! 

21 Ibid D..:: Sou th. \Vool f l nd l owel l: }:t.i i.-i.l! Hc'I·ic'\\" of .. \dminil"[ r,ai,·c' r\r- f i IJII , (1 995) 
(.01·60) . 
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dec ision cou ld be one of many cho ices open In the authori ty but it is for 
that authori ty (Q decide upo n the c hoice and the caun docs no l subs tit ute its 

. " own VICW.--

III a funhLI' development i!1 1985 L(lrd DipJock in COllllcil of Ci\'i f S CI"

I'ices lJllioll.\" v. Mill i .rrer oj Ch'if Sen'lce.\ ').j sU IlJI11J.ri scd the princi ples of 
jl,d i~i :ll re\'iew of administratiyc ;.Iction liS Illegali ty, procedural im pmpriety 
and irr:Hlonaiity. lie fU l'lher said that the doctrine of proport ional i ty as a 
priol..'lplc of j udicial rcv ic\\! may bcc\)rnc latcr '\\':1.I1ablc in the same mannl!r 
as IS avadable in severa l member 'slales of Europeilll Econom ic Commu nity . 
llkga lily mea ns Ih:lt no a uthor ity shou ld a..: \ beyond its powe rs. The re fore , 
I.:'CC~S of JLl ri~dic li on is th e ba sis or juoici:t l rev iew on ground of illega lity. 
bration;tli ty is \Vcdnesbury test of unrcJson.tblencss. II applies to act ions 
\\hich ;!rc so oUtJ';l.geou5 in defiance o r lagk or accepted mar;] l standards 
th:u no sensible person who had appl ied his mind to the ques tion to be 
dec ided ('ould have arrived at. Procedural impropriety rdcrs to what Illay be 
.:a llL'd proccdurJ I ult ra \·ires. Adopt ion of 'proportion:-tlity' as a ground of 
judicial rev icw was le ft fo r the future. HO\~c\ 'e r, \Vcdncsbury tes t of reason· 
ableness is not the standard of "the tl1 :ln on the C laph am Omnibus " . It is 
th e ~1 ,1 n(L1rd indicated by a true construction of the act \vhi ch disti nguishes 
betwcen \\hat is autllor i!)..:d :!Ild what is no t. These arc called CCSU standards 
of judici al rc\·icw .:!.1 

The next deci sion camc in 1991 by the House of Lords in R. \'. Secy. 
for I/ollle A//airs, ex parte B~'il/{r- 5, wher~ it was again rl!i tcrat..:d tha t doc trine. 
of proportionali ty cannOl become :I part of adm inistrative law in E ngl and 
un less i..::uro pc<J.["! Co nve nti on of Ilum an Rights ;lnd Flindam ~nl a l rreedorns 
ill\: in<:orporaled by the P nrliall1ent into cl oHlc!) tic law. Tn th is case Lord 
Bridge cxpl:l incd th~ two judgments \\'hich the COLIrt can make while e.xer~ 

L'ising po\\'e r o f judici.:l\ re\'ic\\, of :ld mi ni strat i\'c ;'lc tion: (1) P rimiuy 
judgment :lS to whether· the pan iclIbr cornpd ing public interes t justifies th~ 
particular restric tion. (2) Seco ndary judgmcnt as to w he ther a reasonable 
adlJl i ni~trati\'c officer, on matcrial before him, could reasonably make the 
plimilry judgmcnL It was held tha t the Court wuuld make only the sccondary 
Judgl1ll:nt and the primary j udgme nt wou ld be made by the admin istrati ve 
orn.ec r whom P:uli :l !Tl cnt has entrusted the di sc re ti o n. It fo llo ws th at if the 
Euwpc:lll I Tuma n Ri ghts Co nvelltion is incorpor:l ted into the do mestic bw 
of England COUll \\i ll bc obli ged lu make [111.: primary judgmen t al so and 

22 :\.I HlI·il/It,t! I 'ro\'llll'l.:/ /'ifWrt' lIorao \ . \I'a!/I(",bur.\ Cor!,!!.. (19-1S) t KB 223. In Ihi s 
Ct ~C a pcrSUIl had ch:llkn~~'J Ih:: 1I}.:.1 ] :1II1110rily ohkr 1h.t( :t llowcd pt:rform:lItc~ on 
Sunday bu t dislIlO\\t: J chi ld r.:n bt:1ow 1h..: :t gc of 15 h) be :tdmiH.:d 10 pt: rfo rnu nce. 

23 . 1985 r\C :n-I. 
2·\. Ibicl. 

25. (1991 ) ] All ER 7:0. 
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:l.pply thc principle of proportionality in situati ons involv ing human ri ghts. 
Vlllil it is done the Cou rt wo uld confine itself to mak ing a secondary judg· 
I1lCnl only. 

Th~ S3 mt: principle was restated in 1996 in R. v. ~1illisl ry of Def eli ce, 
C.r parle 5111irll 26 , Lord Uingh~m explai ned ( :1. i,-; tho: C:: .. ~ :l p~..:: LlntS · rights 
as human b~ings ar~ in issue which arc j us tic iJblc the COlin can thrust itse lf 
into the positio n of the primary dec is ion makc r. 27 From this it appears that 
doc rri ne of propc, rt;0r J;.~ :J.S a ground o f j u(~ ;:"ia l rev iew of <1d minis(TJ.tive 
<Jc llon is not a vailab le for the prcst;nt but rn ay be available in futu re when 
the Europea n ll uman Rights Conventi on is incorporated into the domestic 
bw of En gbnJ . 

(2) Developme nt in ] ndia 

In Indi.1 F~I!lcl a me ntJ. 1 Ri ghb fnrl1l a pan of the Indian Constitution, 
th crdo r~, Cuurts ha ve al\v.1Ys used t h~ doctrine o f proportio nality in j Udgi ng 
the rC'Jsonable ness o f a r~:i tri c t i o n un the exerc ise of fund amenta l rights. The 
law is ck.1r on Ih~ point lh:H \\-' hile dc:c iding the: reasonableness of Ihe rc
st ri..::ti on 01 1 fundame ntal right s the: nature of t.he ri ght all eged to have been 
infringt!d , the underlying purpose of the res tric ti un imposed, the extent and 
urgcn\"'Y of (he evil sought to be- · remedied Ihaeby, d isproportion of the i",
paS /fi CI n, prevaili ng conditio ns ar the lime sho uld a ll enter into judi .::i al 
ycrdl':t.:!s Thus while excr\,.· ising the po\\cr o f jud icial rc,·icw cou rt perfo rms 
tht: p r lnnry I"l)ic: in 13 rind 's se nse of evaluating if a panicul::t r competing 
pub!!..:- interest j ustifie s (he parri (: ular res triction under the law , This si lUation 
ariscs \\ hen the CO ll rt i:- dec iding un the constituti onality of a law im posi ng 
l!n rea~o n :1b k rL: stri(:l io ll 0 11 thc exercise o f rund3m~ntal ri ght s. 

J fO'St;\ e r \\'h e t h~ r the. cvmb d~ al ing with exccu ti,·t: or admi nistrative 
~: ... ·tiun or di sc r<.' IJu n t:: .\erc iscJ unde r statutory po wers \\ here fund amentJ! 
righ ts :tre invol n.:J could appl y prin(: iplc o f 'pruportiona ll ty' and take up 
primar) r01e is st ill nu t Cl.'ft~l i ll. In 199 7· whil~ dec id ing Ul/iOIl of India v. 
C. GaIlQ.\luJulI lI:!'). the Court kft this qu estion open because it W J S not ncccss
:try for th..:: J I,.'c i ::.. iun in th e case as the party had not pleaded the vio\a tio:-: 
o f fu nJ:uHl: nt ;d rights . II! thi" ~JSC 50% of respond cnt' s pension JnJ 50~0 

of g r~Il U il )' h~ld bc..: n \' ith hcld on proof O f hi s mi scond uc t. One o f the grounds 
uken b) re::..pond-=nt \\~IS th:H the pefl:lliy W.1S c.::x c c ssi \'~. The Cc.::nt ral Ad-

20 lt9%) I .. \11 1:1{ ~j 7 

2; I.:. PI' 10 ", ·265 
23 LaWII \'. SI(l!c' of £1.1'., AIR t9S1 ~C 87], '/n Vl'dl \ .)I.U .: (lj Cujdm l. AI R 1986 SC 

1323, Stall' u/ .-\ P. \' . .\I .. n/h .' I1 ... <: Co., ( 1~) '.J6) 3 sec 709. 
29 ( 19')7) 7 sec .. Hi] 5,"· l lso Sw t.: of A }'. v, IIfc"Dowt'/! J Cu., (1 996) ) sec 709, I kId . 

" II LS 011": Ihing I I) s.L) [h.ll :\ r ": S lri~' l iul\ impos.: d upo n fu nJ :Hn..: ntll Il ghl l"l rl b..: sHud 
d u·,~n Lf It IS Ji-.pfl)p .. \nil1n.t I .:. !.'\, .. ..:s si\..: or urul'J __ o n:a ok Jnd qUI to.' :1nOl h..:r thing 10 SlY 
Lf LI th in ks i l UI 1JI..' .I:>()Il,Lh l l..' . u lIn":': I..' SS:lI) o r UI1\~:llr , L n! ..: tI ·· . 
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mini strativc Tribunal c~une to the conclusion that the punishment awarded 
was "100 severe", th ~\t the lapse was procedural, there was no collusion 
between the respondent and any p~u1y, Lh al the officer had otherwise do ne 
excellent work and. t hcrdon.~, it was LI f it case wherc the wi thholdi ng o f 
pension of 507,. had h) b,-~ I\.:stricled fo r a pe riod of 10 years ins tead o f o n 
a permanent b:Isis. A llowing the appea l the Supreme Court held that in such 
C:lSCS the j udicial IT\" j(,\\, i~ restricted to secondary j uc!gmcntJO and thu s in 
review court cannot suh:ailu!c its OWI1 views of the punishment. Power of 
j udic ial rcvi (:w i5 limited to illegali ty, procedural impropriety and irTat ion
ali I), mean ing thereby that 110 sc nsible person who weighed the pros and 
cons cou ld h,\\',; [urivt:d at or that th e punishm ent is ollt rageolls in defiance 
of any logic or standard of morality. T herefore, as nei the r the \Vcdncsbur)13J 
nor CCSU tests):! had been s,ll isfi ed, the order of the Triblln:l1 was set aside. 
It was emplw.s ised by the Court that unl ess the COllrtfrribunal opine;.; in its 
secondary ro le. Ihm the admi ni stratur was , on Ihe material before: him, irra
tional accord ing to the \Vedllcs!;lIry or CCSU norms, the punishment cannot 
be qUJshed, Even then, the mailer has to be remitted back to the appropriate 
authori t), fo r reconsideration. It is onl y in a vcry rare situation in order to 
shorten liti ga tion Ihal the COlirl may substitute its own view on pUliishmcn l. 
S.u.:h a r[lre Silll.1tiol1 nl3Y include a case where punishment i\\\.uded is slich 
wh ich shocks the con~cience of the Couruf riblinal.J] A similar vicw as taken 
in I lldial! Oil COl'flll. \'. ItsllOk Kllmar Arora)': when thc Court hdd lha t in 
m<lttc rs of puni shment (ile Court will no t imcrvcnc llnless (hI..' pLlnbhmcnt is 
whol ly di sproportionate, 

It may be noted (ha t the Ap~x Co urt had ap pli ed the cl oct rine of pro
port io ll nlity while qU Llshing the pUIl i ~ hlllerl{ of d ismi ss:l! fr o111 scr vice and 
sentence of impri so nm en t ;\warded by the court-marti al uncleI' th~ Army 
Acl. ·~~ 

llo\\·c\'cr. while quashing the puni sh mellt on the ground of it s being 
" s trikingly ciisproportion:llc" the Court obscr\·cd: 

. The question of the choic\! and quantum of puni shment is 
with in the jurisdiction and discretiun of th.; cOLIn marti al. tiU! the sen 
tCrl(;C h:1S to suit the offcnl'~ and the offender. It shou ld not Le vind ictive 
or undu ly h:ush. It shou ld not be so d isproport ionate to the offence as 
tl) shoc k the cons~ i l: nce and amount:; in ilse lf 10 condusi\'c evidence of 
bi:1S . The dO(" lrinl.: of proportiona li ty, as a p,lrt of the concepl of judic ial 

:;l). I .-x I"lrl" Urilld, (1991 ) I .·\C (,96. 
3 I SUp',J no!e :!:! 
3:! S:I,'If. J 1I0! ('" :! 3 S~' . ' 31 )0 Tm,l ("'hllar \' . Union oj indw, (1 994) 6 sec 651 
:; ,l . iJ ,c. ClUJfllfl ' ~'dl v. VOl. (1995) (, see 7 ..; 9 
3·t ( PJrn ) .3 sec 7J. 

~5 "'.:njil 'f hnkil r v. UOI, ( I9S7) 4 sec 611. 
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rcview, \\ouJJ cnsurl! th:H e\en on.:m asp~cl which is, otherwi se, within 
Iht: ~xcill s i\ ~ pro\·in.:!.! \Jf the L' oun-mlrlial, it' the dCL'i slon of the cou n 
eve n :IS to scntr.:ll(,c i s ;U1 IHHrJg,,:uu5 dcfian.:c o f logic , then the sente nce 
would not b~ lnlllHlI1C (mm co rrccti o n. Irrationality anJ pervasi ty are 
r~cog ll iscd grou,nds o f j udic ial rcv iew. "36 

!t is [lc-rtincnl to nL' le that though th is cast:: appli(:d I h~ doctrinc of pro
po rti o n.tlit), but in Ll .. ( the ,,:oull (' \)lif lllcJ Il sdf to the description of 
irrati ul\:\l ity as lai d d O\\11 in ('('SUn , IlJ!lle iy, thil l il ~h L) uid b-.: In outrdgc.:otJ5 
Jefian\,.·c o f logic. 

It is a cardi nal prinl'ipJe of crim inal Juri spruden ce thaI the puni~hmenl 
imposed shou ld no\ be disproponioI1.1te to the gravity of uffcnce proved . 
Huwe.ver. wh ik dc.lling with a disc ipl inary matter of a government ~ervant. 

Iht: I\p~x CO llrt in Stale of Orissa v. Vidya Bhushan Alahaparro38 held that 
If the Il igh COllrt is sa ti sfi cd that some but no~ all the findin gs of the Tribunal 
\\(:I'e unass.1ibhlc:, thcn it had no jurisd iction to direct ( h~ disc i p Jjn ~ ry aUlh· 
ur it), ll) review the pen:."ty. "If thc orde r may be supported o n any finding 
as lu subst:\nti:t l misdemeanour fo r which the punishment ('a n be la\\ ful ly 
i lllp0S~d. it is not 1'1 ) [ the court tll consider whethcr that grou nd alone would 
h : t\ t,,' weighed w ith !he ;1utholit y in dism issing a publ i", se rvanl."39 

'1 he juri sdiL,tion of the High Court under Article 226 of thL Constitution, 
.!\,.'L·ordlng. tv the Supreme Coun, is highly limited . It can o nl y go into lhe 
qth"I !O IlS of illegality. irr:lI ionality and pfl)ccdu ral impropriety , therefore , it 
IS 11\)[ within Ihe po w!:r of tht.! coun to substitute a decision taken by a 
cumpeten t author ity simply because the deci~ion sought to be substituted is 
.\ b(' lt l.'r Ol1c:IO Thus it is clear th :u while deciding the proportionality of a 
~; l . n i ... !iIl1 :..' pt/PL'I1:l1ty C C SU rules a l l! :0 be fo llowecJ, ... 1 ThcTc.=f\.) re, unless th e 

pu nishment is so outragenus and ill dcfiJflCC of logic tilal no ~e ll si bk person 
('l)lJld h;\\e : \[Ti\'~J ;it H, the co urt would not interfcrt: . 

In (,J.ses of adjudic,:lIion under the Industr ial Di sputr.:s I\l' t, Ihe pril1l,-ipk 
(If proponio l1:1l it)' fully ap'plics by \inu~ of ScctilHl [I -A of the Aci. The 
I ndu~tri :tI C Ol lft :!s well :lS th~ High C Ollrt. o n a p<.:rus:l[ of th~ ch;lrgcs and 
the: puni ~hmcnt imposed . can aIW;l) '\ ~ . ' , :. the p l:n i:' ~lr'- '!' i') di" pr,,)
portio n~l\(! h) the grav ilY of Iht:: c L • • :r; ..: t'. _· __ ~ron:d, Ru! ·.' ( I . \J ~vnionaill) 

~ h :lr cS g f0 unJ \I,'illl the mIL :Igainst arbitrariness. Then.:for~ , in the absen .. :c 
of :lny !'It.HUlm ), pro \ isioll if a i11;ljor pc:-n:tlt )' h~s been im posed for a minor 

30 I\ ;;nj if TlulJ..ur \· .• YO I. t 19S7J -l sec 6 11. 6!O 
37 , COlliit'd olCn'il S.·niCc-s UUi,J!/ ,f \' , .\f illisra ufCiwl Senil'.,s . 1985 AC 374. 
3S. 196) SUP!' (I.) SCI{ 643. 
3'). fbid. 

-lO, lh'drklldas M (/rfarit! v . Board tlf Trlil'/t:c'. Hombay Por,. AIR 1989 SC 16-'2, Sa also 
Sralt' of A ,p . v, M eDo/h·t'/[.(: Cd. ( 1996) 3 sec 709. 

41 . Coullcil o/Cil'iI5"n'ic(s Uniom v . . \f illi.Ha fur Ci~il St'lvirr' s. 1985 AC 374, 
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lapse it wou ld b~ clearly a ~ bi ( r Cl r)' fal li ng wi thin th e inh ibiti on of Article 
14:l2 

Rule of proportlonali ty is fully applicable in co nst itu tio nal adjud ic at ion 
w here the court ha:i (0 decide on the rcasoll:lb!encss of a restr ict ion on the 
exerc ise of funda llle ll t;d r ight s. r Iowc\'c r. its applicatio n in the fi eld o f ad · 
mini strati\ e I:Iw is s lill in an cvoh' ing stage. For tht.: present the doc trine is 
not available III ad mi ni strative law in the ~c nse that the court cannot go int o 
the que:-.tion uf choice nude and pri or ity fi xed by the ad mini stra tor, the court 
C:ln unly sa if gi ven the nutcri:d ul.: fo rc the administra tive officer he has 
acted as a rc:\sonablc man . III an action fur r~vll!w of an ad mini stra tive action 
th e. coun canilvt act as a court o f app(:ai. E\'CIl in cases where the val id ity 
o f a rest ri ct ion imposed on the funda me ntal right is involved the court must 
excrc b c self-res tra int and a lluw greater marg in of appreciatio n to the adm in
istratnr ~Hld tht: legislature in certai n cases, -l ~ 

Summing up the c une lll posit ion o f the application of the doc tri ne o f 
proportionali ty in administrative la\\,' in Engbnd and India the A pex COlin 
was of the view; 

(1 ) To Judge Ih \! va lid ity of a ny adm inis trati ve o rdc ~ or statu tory d is
cretion. normall y thc- ~\'t:' dl/ esbury [t:Sl is 10 be applied to ri nd OUI 

if the decision \\ 3"; i lkgal or suffcJed from procedural improprieties 
or W;tS one whic h no sensible decision-maker, CQ uld , o n ma te ri :d 
bcr"urt: h im <l nd wi th in the frame work of the law, have an'ived <1 1. 

T he COurt wou ld consider whether relevant matters had no t been 
taken into accoun t or whcther irrelevan t matters had beell take n into 
aCL:uunt or \vhcrher the act ion was not bona fi de. T he court would 
a l ~u (l)nsidcr w hether rhe decision Wil S absurd or pe rve rse. Thl' cou rt 
would not be howc\'cr go into the COITcc t ne~s of the choice~ made 
by t)l\; ;tdl11i ni stra tor .among~t lhe variolls a hernati ves o pe n to h iJ1l , 
Nor the cou rt would sllbs til ul~ its decis io n to th at of the ad mi nis 
Ir.t tu r. This is the W{'t/llesbluy tC!sr . 

(2) Th~ coun wou ld not inte rfc: re wi th the adm i J1 i s t r~lIor ' s de( i:; ion un
kss II was il kgal or sufferal from PJ\)('~dur:t1 impro pr iety or was 
irrJti0Jlal-in the senst.: tl13t it \\:\s in OUtf.:lgt:OUS ddlance of logic 
or moral sta ndards, Th~ possi bili ty of other tests, inc lud ing propor
ri otl:l lity b.:i ng brought irn(l English admi nis trative loJw in future is 
!ltl! lul~lI out. ThC.:'t: ;'1ft' C Ollllc i l of ('I\, il SCf\'kcs Unions prill' 
c lpl.: :; -lj 

4 ~ S.:~ Dj', .. dOf, ,\'HSA \ G R.,.M"I'P. I, l 1(91) \ AP LJ 2.t:! , 
4 .. Unwll '1/I:iI' ,I'" GG,;.'w ,\ u!lr" IIl. ( \99/) 7 sec .t6:; 
44 rh ,'o,';W, '" PnH'IIl( 'laf P rd ll't' J/"UH' ) v. Corp/!. of W,'dlr t' )'bl" ,'" ( 19-4 8) \ KO 223, 

.15. COlllr,'it o} Cn'if S"'ViCt' ,i UnilJJl \' ,\ / ll1i)['" of CII·il St·n' ;C t'.~, 1985 AC 37·1, 
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(3) (fI) .. \ s per IJflsdaY((I.'~(" /j,.illd~7 alld Sm;r/IJ3 :ts long as the Con
"cn ti on on Hu man Rights is nOt incorporCllcd in to En glish Low, 
the En gli sh court:;. m<..'rcly cxcfcio;c yecondnry judgment to find 
\Jut if thl.: dccisi ,l ll Ill:tk~r cuuld have . on the material o:.:lort: 
him, :trri"ed at th r: prilll(1 ry j ud gment in the manner it has been 
don\!. 

("1 If tilt: Cnn\'cllli c'n on H tI ;n:trl Rigl: :s is iilL'(lrpnr~Hcd in Engl:tJId 
m:lking avaiLlbl1.! the priilciplc of proportiona lity, then the Eng
li sh courts ,~ ill rende r r r i/1/OI )' judgJ11<.: nl on !he \,:t lidily of 
:!dminis lralh'c a('tlon Cllld fmd ou l if the rest riction is dispro
portiona te or c:xcl.!s5i\'e or is not based upon fair balanci ng of 
fund:tl1lcn tal frccdnm :lJ1U the need fo r the res tric tion thereupon. 

t· l) (u) Thc po~ itio l1 in Indi a, in adllli nistra ti,·c I:lw, where no fun 
ci :lJl1cnt .11 fr~cdoms .:15 aforesai d are ill\"o l\"ed, is th.1 t the Courts! 
Tribunals \\'ill only rl~IY a sccond:lry role \\hi ll! the: prim::ry 
judgment as I\) rcasonabkncs'\ \\ ill remain \\"il h the cxccuti\'c 
or ad minbtralin: ,l ulhori ty, The sec-ondary judgmcnt of Ihe 
I..'ourt i s to be based on \Vcdnesbury and CCS U princ iplc ~ 1O 
find out if the excclI li"e or admi ni str<lti,·c auth ority has rca, 
son:tbly arri\"cd at his dcci~ i o rl as a prim.:1ry authority. 

(I;) Wht:Llla ill':l (.:;1<;1.! of ~\d lTIill is trati\"c or c:\t:( uti\'c ac tion affec t
ing fundamental frcl.!doms. the courts in India \\"ill apply the 
principle of "proport ion:tlit )," and assumc the prim ;} ry ro le, i::, 
left OpC Il, to be dL'cided in .:1ppropriJtc C.:1Scs. It \\"i ll thell hI.! 
ncccss:l ry to dC'c idc \\"!lctha the court s \\" ill ha,'c a prim ary role 
O!l!\' if the f,t:cdoms under /\['\ 5. 19 and 2 1. e lc . . a rc iJ1\"ol \"\..'J 
:lnd- not for Article }.t..19 

1'01:\TS 1'01\ DISClSS IO:\ 

Tht: t:I!,m!> o f \.·uurl<; in dc\"d op inf :l rallO:l:lt IJW u f tu..· us !.L1mh h:l s b.:c n all e'~!~'i se 

m fUlitL!)" b\.'': Ju $C 11<1 nn\.' ·.l outJ \\a~tt: his lim..: :lnd l1l<Jnl'y in cha llen ging :l!l ad
milli S l r :\I iv t~ acliC"l 1l in \\ hich hc has no inl~ rc~ t lI owc\'a, it i .. l'qU:rlty InlC that In 

:lny d ..: \l'i0 rl·U 1c2 1\ s~ s lem. pro fl'~ slon:l 1 lil ig:lIlt5 a nd m.:Jdksoml.' inte rto pe rs nc~J 
iJi scouragcment. I !uw is the Ji tcnuna 10 b.! sol\·\.·J in the l"C51 interests of illl.li vid u:lI 
justi ce :lIld l lhllilli ~ l r;lI i\"i'; \·bbilny. Disc ussion Oll ihe subjc..:t shoulJ :lim al t,.'\ oh ing 
worbbk princi pks of !c-..:u, st.1nJ i 10 sus!:"!in pu t- ti.: Jc!ion'i, 

2. 111": ol sis o f SC\o.:i:lt .,\ cl io:"! Liti!!atio n is the t! radu;tl libo.:r3Iis:uio:"! o f the technic:!! 
l uk of locus s lJ.nJi . This g:f:,duai unfo lding a nd its possible l i lllil~ may be d iscusseJ. 

:I. Thc sys tem o f judiei :ll r~\"icw oi aJmini!. tJ" :l1 iH: aC li o n hlS L-..:cn inh(' ritcd from Eng
I.mel . It is ' on Ih is fo undali on tha t the Indi an C0UIIS h:m! bllilt Ihe surerSlructurc o f 

46. R, .... Sf'C)", oj Sra!(' , ex p. Bllgdflymy. 1937 A C 5 14 . 

47 . R. v. Sc·e)'. f or /10m:! DC·lm., t'x p. nril/d, (199 1) I All ER 720. 
43, R. v, Min islry of O'it'IlCt', ex p. Smith . (1996) t Alt ER 257, 
49. UOI v.' G, GwuZYW!UWI. ( 1997) 7 sec -t63, .nS-479. pa h gnnJdhl Rao, 1. 
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conlrol Ill.:chanisill In this bad,ground the studc n t.~ may dis~ ~l ss his torically the 
den:lopmcnt of principles and i ns t rUTJl~Ulailt i c~ of j udie i:!1 review in England. 

J Th..: constituency of public ilw review in India still remains undermined. The rcaSon 
S<:CIIlS to he that the ' type of agency ' and not the 'ri ghts of the pe~on' is lhe focal 
point of ath:ulion by ('ourts . \\'h:1\ pl»s iblc p;lramctc rs o n be deve loped to redetcr
mil!~' the cons ti tuency of puul ie b w revi;:\\' as to cover every possible violation o f 
public and pl i ~'alc right through aTl administr:lIivi,: action? ' . 

5 SOlllct irn::s i( is sug"gc>lcJ IIlJI kc~'pi ng il1 vicw Ihe nornt~ of fU;lCt ioning of an 
in lCns iH" fur m of ~o\'~' l nm('n l in a (kJ11OC ralic s(x: iccy. if a pei-soll fi rSI proceeds 
through hi" political r~prcsc n !:!\i\"c insl.:ad of rushing th rough the c xpcnsiv.: :md 
(ltbtory JIlJid:l 1 p roc~ss. til.: lim.:: thlls cOIbumcd in s\.'ding a negoli;\l\'d r.::lief 
a:;:linSI :\n) aJminis!flli vC' ac tio n must lx cons:ckrcd 015 an excmable delay by Iht: 

coum Is it a sound sllg~":5ti on kecpi ng in VI (,\\ Ihe socio 'po lilic al realities in Ind i:! ? 

6, If th..: cunc.:: pl of cbs" :!.c tion, as pr(wtded in the Ci\il Procedure Code arc encour· 
aged anJ other glio::nnc(" lllec haaisLlls M:l' Ihe inst ilu tion o f Ombudsfmll is strt ug ' 
Ihcllt:J th..: SAL jurisdict ioll o f the- court J11:J.y nOI be as necrss:!.!)· :l s it srems IOlb)" 
Studcllts Imy di scus'\ the v:-Ilillit)' of Ihis st:l1emen!. 

7. The doctrine o f Legitima te E,'<p("CI ':lIion is the lalcsl f\'(Tuit to a long tist of conce pts 
fl shi on<,d hy the Courts to check the abuse of the exercise of adminiSlrltivt: powe rs . 
It imposes moral it)' in all public dc:t!i ngs . In Ih..: I1ght o f this sll t ~mell l this d..:x:1rine 
Illay b..: di sc u s~ed k~epi ng in \i~w i ts jmp.L~ 1 on th~ fl<!x ibilit}· of admini w:HI\'C 
:!. r lion. 

S Publi..: l~'cou ntlb i lily is a conc"::'pt deve loped to mak..: admi nistration res po nsi\'';" and 
rc sponsihk. T his dcx:trin.' Illly lX' <il s;:ussed ,b developed in JodL:!' through ca ,; ~ law 
With a spc\'i:d emplus is on t h~' com::cpt ('If admi nis tr:lli\c powe rs as public trUSt 

') Ilu..: lr ine of pruportionality if fully cSllb l i ~hed :l.S a coll sli[ uti('lnai law COtlC.:'pl but 
it:. application in :ldministrati\ l' I:l.W is s[ill b~illg dd,:tt.:(\. ])~sirab il i ty o f applyi ng 
this doc trint ill :ldmln im:ltivl' 1:1.,\ rJl:ly b.: (\t<;C' U5iiCJ keeping in vie\\' it;; \:lrious 
c!:Jims :lnd counter f.·I.,irns. 

10 [n certain situation t'lnlai!ing the ri ght to proc..:dur :LI due process becomes nC'cess:lI ~ 

in ru blic int erest. Such situll ion:; Ill:l) lx ,li iCtiS.SccI in orJ\.' r to dL"vd o p 50m:: Ilorm~ 
n e ct.'5~\fy for balanci ng public intere st with Ih.:' IC'luin:m;::lI t of f:.lir h.:' :lring. 
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Judicial Review of Administrative 
Action: Modes 

(A) P UB LI C LA \\" REVmW 

An impollant :lSPCC l o f publ ic law review is not only the enforcem ent 
of pri vate ri ghts bu! 10 keep the administra ti ve and quasi-admi ni strati ve ma
chinery within prope r contro l. T hi s aspec t of public law review \vas ri ghtly 
st ressed by the Supreme COLIrt in S.L Kapoor v. iagl1lohan 1, In thi s case 
two non -offic ial membe rs of the N e w D elhi Municip:tl Committee had fi led 
a petition before the Supreme Court under Article 136 <1 ga inst the gove rn
me ntal action of superseding the Munic ipal Com mittee withou t complying 
with the princi ples of natural justice. During the pendency of the case, the 
term of offi ce of the pet itione r e xpired. It was argued tha t s ince the petition 
has become infruclu<JuS. th e Court has no power to continue wi th the appeal. 
Rejecti ng the content ion {he Apex Court held Ih::lt si nce the petition in volve ;; 
an i s.s ue of publ ic importance. the Court ca n still dec.ide the issue even in 
the face (If l o~s (If stanrl :ng of the petitioners. 

11 is no denying th e fne t th3.t today due to the intcn:;i \'c form o f gov
ernment, there IS;\ tremendous increase in the fu nctIons of the administration . 
Therefore, if these new- found powers arc properly exercised these may lead 
In a real welfare State and i f abused th~sc Ill ay lead to a totalitarian S t atc .~ 
Agai nsl this backdrop the prime fun ction of judicial r~view is to check the 
abuse of administrative powers and to en force accountability on the opera tors 
of these powers. 

The power of pllbl1r Jaw review is exercised by the Supreille Court and 
H igh Courts through \\'1 its (If cert iorari, proh ibit ion, l112. ndamus. quo \vaITrtnto 
and habeas corpus and also lh roufh the' exercise of power unde r AI ti cks 
136 and 227 of Ihc Consti tu tion. These modes of publi c bw review m<'l y 
now be d iscu,.:;scd in dew. il. 

(I ) \Vrit of Cer tio rar i 

'Ccrt io rari" IS a Li"l tin word . b~ing [he passi\'c form of thc \I,.·ord Co '
ri()rarc Illct\ni ng to 'i nfo rm'. It was c sse nti ally a roya l demand ror 
info rlllJ.ti on. The King w ishing to be. cc n i ficd of some maller, ordered that 
Ihe l1Lccssary in fmrn:;u ion be provided for him. In the beginning certiorari 
w:\s never used to call for the record of proceeding.s of an Act o r Ordinance 

I. (19S0)4 sec 382 
.2 Lord Denning. FRt:EDO\! li~!)ER THE L ... · ... ·. \949 . p. 126. quoted in Th.1kkcr. C.K .: 

A D~ll"'IH~Al!\' E LAW . 1001. EJ.Stl'rn DOv k Cornp:'! ny. p. 37-t 
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fIll lp!.l :-. hing l hl: s~. T he pftlPl'1" r("lll .:dy in ~Ul"h \.:a5C:, \\ ~b JI..'l"I~lr~\lll\1l :tlld 
1l1;1l1d.llnus . J lowc\'cr. with the PJS 5~lge o f lillle the scope o f (~rll\)r.1ri h:l~ 

' ITl (klgC1IlC change ,'\ 'Certior3ri ' Iluy be de fined as :l judki:1\ o rder np:':rJlIng 

III !,('r~nn; lrn ~lnd made in the orig ina l legal pnxl.!cd ings. Jir('L'\cd by [h I.' 
Sll l'I Ct;lI..' Cuun o r lI ig h CLlUft 10 :~ny Cl)Jb titll lio l1 31. statutory or ll\m-~tatlli\11: 

lw ei: (II" pl:r ~n n. requi ring the rc~nrds (If any ac tio n \0 be <.:cfuficd ' by the 
l' ,'urt :ll1d de:!!! \\'j,h .[('"cording (() bw, 

IL i~;l l c mcdy opa .. ltl11g. in perSOlla l1l . I hc rcf~)jc . \'.1'11 can be JsstJ("u 1...' \L'!1 

,\'hel\.' the author i t), has become fUllc tus offi( io, to the keepe r o f the rCI,.·ord:, 

1\5 has bee n di scussed ea rl ier in this chapter. the constituency \\ ithin 
\\hich CC n iOf;J ri C~!1 be opcrati\'e has bc:en treme ndously en larged because 
it is corrt:"c (i v~ in nature. \Vrit now can be i ~slled :l g ain ~ l const itutio na l bod ic:, 

(1c1:' i :-. l 'l tllr(' , e xecutivc allLl judi ei:lry or their officl!J"s), SUHu tory bodIes l ik(, 

CtJlp",l rati o llS :.Inc! othe r authoritiL~ cre3 tcd under a statute, non-statutof) 
bodiLs likL' l'olllp:lI1ics and (,oO I)l~r;}ti \"l.= ~ocic tie s :!.Ild private hod i ~ s :lIld per
S( lIb . 

Th...: f.:-qu i IC!llt:"nl th :u c~rli orari can be i s~u~J only \\ hen the Jelioll i, 
.lwJ i,,,:i:tl or qu:t ~ l -.ludicial is nl) nHJ[C v:l1id. Ce n iorar i Can be issued 10 qU.1~h 

actio!1:-' \\Ill ch Jrt:" adl11 in i~ tl.lIi\c i n nalUre. I n A .K. KmipaJ.: \ '. Union of 

II /dIU.!, the writ o f certiorari Wi.b ls:::,u:::d to quash the adio n of a Se!c ... ' tioil 
JJ ll:l r\.l. 

(; /"OIfIJds fa ,. rhe issue of \I ,,.ir of certio ra,.i 

Cenior;lri can be isslIed on an> of the follo\\"ing ground~: 

I. Lack vf jw·i.wlicrioll .-Lack of ju ri sdic tion refers to sUl..'h si tu'l.lions 
\,-ht~ r~ lhc ;llI thor il y ha" no jur i~cl i ... ~ li l"") n ;\1 all 10 t:lkc ,,1(,lion. Such si tllJt ion:-> 
m:ly an~ L'; 

(II) If tile :111t hori lY is Improperly cOJlstituted. 

(1) ) If the :llll horilY Cl)Jllm ilS ~Il error in i ts d:xi :-. ion on ju risdiclional 
LI ("ls and th~ rcby assumC5 j uri sdiction which nC\'er bcl onged to it. 

Ie) I f Ihe. 311t lh'r ity i s illl"UlIlp(' lellt to t;Ikc ;t(' tion i n respect of a IOC 31ity, 

PJny or subjcd -Ill:Hta. 

(ci) If the lJw \\hi("h g ive s ju ri ~di ('i i on i:i itself UJ1 collstitll ti ol1.:11. 

(e) If prel iminary ess(! nti.:11 s ha"c been di !>. rcg3rded , i.e. , ollli::.sion to 
scn 'c noti ce as requi r...:ci by I.:1\\, . 

It In:l )' be noted Ih:lI when an authori ty Ius jur isdi ction to dClenninc a 
1ll:1!11.!r. it d lK"S 11(1 [ ll)se il by corn i ng II,) a \\ rung c(JnL' Ju siOH on bw or fac t. 

:i. " /{;/J,·dh \ '0'11.'1 \". Stn t.' ( ~r V.I '., ( 1% -1. ) -l sec 251: All{ 1%5 SC 167 . 
. 1.\1%')) 2 sec ~(,~ . AtK 1970 S(~ 150 

'( 
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~otable illsta nces 

(f) I?(lfiq Khan v. Srarc nI u.p. ~- - SL'\,:lidll b5 of the lI,P. Panch:tY;l t Raj 
: \L'I. 19·17 !;'\\'C po we r to the Sllb- IJ i \'i~i(]n:\ 1 f-.Ll gislr:l te e ithcr iO q ua sh the 
L'll!lr..: orck l o j the p:t nchay;1I ad:li;lI L)I' to C:l Il L'cl it s jlJri~diction . The SOM 
had IlO power tn mod ify th e order ill :111)' m:l1111Cr, The ( l JU rI isslIed th e \\ ri t 
ll f cl'ni ",'!:\ri to qna:-.h the de .... i ~i( l]l of the SDr.l \, he re: he h:lci modified the 
('(lil' lcti"il p:\;-...::ed by Ih e: p:lllcnay:tt :Id :da l by qll il~ hi !lg Ih ~ cnrwictinn of Ih..: 
,IL'L'lh :.! 1'\1 1' D ilL' (1 1fcIlL''': :tIld !ll:lillt:lillln~ II 111 le~pec t uf the o th er Uf't"CIK'C. 

filJ IJlfl lh Pro /.:({Jh Jili Pwl..{1.1/r \, .~i r(), ('-Thi s l:a~1.! i llust rall':-i 1:1("1-.; p ( 

Jil l i~dk!i,)J1 \\ here the ~ubjn' I ' l1la\h:r \\':b ()ub idc its SCUpl.! , The Sal es ·LI.' 
(h!'IL'(, !, c:\crc j ~lng pO\\'crs under thL' L ,P. Sa t..:: s Tax :\ ct. imposed tax 011 

t'll]"\\.!ld (PIl\]'; ICb irrL'spc..:- ti\c or til.:: place \\he re dc!i\ 'cry took pl:i Ct.'! , Tl',c 
... ·L1til t i:- .. u.:d the \\rrl Df ..:e:n ior:m on the: grollllJ th:\t l h~ subject-matte r \\;\:-i 
(lubltk: the jurisd ic tio n of th e iluthori ty, 

Iii;} Saf/ll i NUI/j(l ll \ ' . . -\ //(11/(/(/ SIt.:III~fI,.-_-~This c;~c itlU 5- lralcS lack of 
JlIli:-.dh.·tion whclc an agency com mitted an CTll \!' a ll jurbdictional fact s, Thc 
.i lll'i ~lli l..' lion of the C('ll1pClls~~ : o n Comm issill !lCr under thl.: \Var Injurics Or
th n;:IlI..'L·, 19-11 depended o n the t: ,\i~!CIlCC or 0tl1':r\\ ise. of th e \\ ' :11' inju ry, 
·!·ht:1Cfll]i..·. as th...: C()mllli~sioll..:::r \\':1 :'\ \\ rong ill Ili s findings a5 rcg:lrds th e 
Injury, .1 \'\ r il lIt L·.:n inr:11 i \\';IS issued hy Ihe Hi g h Coun to qU :1sh it. 

CC ll iorari nn)' al so bt: is:'lIed 10 q u:\ ~ h the d.:ci s iL' 1I of the authority 
dc\,:lill ing j~lri~d lc l io ll \\ here it kg,:ill) bdong:lo to it.s 

2. Exci!ss oIjul'isdirrioll,- Excess of j Ill i :-iui ctian n.: fcrs to cases where 
t h~ authori t), has juri sdid i(;n hUI it CX CCL"'ds its pLrrn ill cd limit s. 

IK, C/ullldilltl'i \'. f)OrIO GII/Ha') i, itlu:lotr:ui\'c or this asp..:::I..·!. In this case, 
the go\'crni ng body of a college :lffil i;lIec! to Ihe G:tuil ati Univer~ i t)' dismis.sed 
its Prin cipal. D:ltt:1 G upta, on Ihe grounci of !!li ~ca llc.Juct. Th e Executive Com
llli ll CC of the Gauh:u i Uni \'crs it y afl er he ari ng rcpl csc.: 11 1;llions ordered 
r~~ in ,q ; H c lll('n 1. The.: (Olll'! i ~~ucd c..::: rti O/ ;\ri to qll;l~h th e.: decisioll nn th e.: ground 
nf C\ .... c.:;.;s o f j llr istii ..: ti o ll. b-:I..';J uI;e thL' j uri !:ltilc t!nJl n r the uni\'crsity under 
SCCl i(l ii ~!(9) or Ihe Ci.llIh:lli Lni\'cr:.it) AC I "'as (ollfillCd 10 IL:I(hcrs and 
did rH)1 e\tLllti to ;\ ca:.c where thc PCl':'OIl ho lds the of (icc o f 1'1 illL'ipa l al so, 

3, .·\ IJ/lJ/: of j llJ'i.\dicriol1, - Ccn ior:l ri \\'111 :lbo li e to Cj ll :lsh an ac tion 
whe re.: Ihe ':lUlhOli ty 11 :\5 juri :\di~ lion bll t has ahused it. ~\Il authori ty $h:1I 1 be 
de.:":::IllLd to hay.: abusLd its juri .. ctil'ti01l \,,'l1 cll it c\c l'L'iscs its power for an 

5 .. \J!{ i 'J5·1 Al l 3, S~'c also Ch':knt JII{! (lJf) \' \'. / '. \ 'PlIla (Dr) . (1970) 2 sec 217: 
r\lH. 1970 SC IS:-:!. 

I'i, ,,\II{ I ()S~ :\11 76·1 
7 :\11{ 1')52 (":II 112 

X III.e IJ ,lfllllll!,I,'I:II,'/'\ \ , I L .'!'; N,:,it id, All{ 19(;': 11 0m ~9 , 

9, All{ 1?5S .sC 722 
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im proper PUl P,):,..: . or on ";1(trJneOliS cons iderations. or i n bad faith. or leaves 
out a rclcv;mi con5idcr~H io n. Of docs not exerc ise the power by itself but at 
the instance :1.nd di scretion of someone clsc. All these fa c tors have been 
di scussed In d~(Jil in Chapter III (Admini stra tive Dis"':fctio n) . 

4. Vio/ar ioll of the prillciples of lIawrnl jllstice.-Principles of natural 
justi ce have hccn dis.cl1<;scd in detai l in Chapter VI. These princ iples include : 

«:) Rille nr:;nill.H bi/I5 .-Bl:1 ~ may inclllde: 

Pason:tl bias. 

Pt~L·un i .:l ry bias. 

~ lI hJcct-maller bi "" 

fkrarlmental bias. 

Prt~conccivcd notion bias .. 

(h) Rule nf audi nJtcralll pnrtel1l .-Thi s ri ght to fair hearing may in-
clude : 

Right to k no\l.' adverse e .... idence. 

} .. Ught 10 r rcscnt ca "c. 

RighI 10 rl.~bU! ev idence . 

RIgh t [0 cross-examina.tion and k gal represcmarion . 

RighI f(l r~a.soned decisio ns .. etc. 

Tf ;til ;tc\minislr:lI ivc agency violates any of the <lbovc ru les in a case 
\~ h-:rc th ey milS! )-.~~ observed. the dec ision of the agency may bc qua.shed 
by the CO LI rt through th e writ ["If certio rari . 

:\(Hable ins tan ces 

(I ) 5il(l!e of Punjab \'. A'. R. £nJl o.~ln Ihl s case the pension bt~ncfit s of 
ail A:.si"l:1 nt Engineer. P\\·O. were reduced on thc basis of an ad .... erse con 
fi den ti al report without g ivin g. him a hC:1r ing . The court issued ccrtior3ri rn 
qU:lsh the dcc isinn on the grounds of violatio n of the principles of natu ral 
j 1I ~ 1 i ~-e. 

(ii) Sini l\t/Iln icipallf ..... ..... Cecefin g om francis Tellis11 .- In [h is case a 
hospit.J1 worker was di smissed for alleged neg ligence. wh ich resulred in the 
dC<1 th o f a pa ti ~nt in the maternity ward of Ihc municipal hospital. v,,·ithoul 
rrnviding him il hc:tr in g. . Tht! court 'lu3shcd the ckc ision on the grnllnd of 
vio l:Hion of inc principles of natural jus tice. 

(iii) Daud Ahmed \', D.At .. ,\lla h(lbadr2.~l n th is case the District Magis
Ir:l.te rC'lui sitioned propaty in the pason:tl possess io n of the owner for :1 
j udge \I,.·il hou t giving an y hearing. Sectio n 3 of [h e Requ isition Act providt:.d 

10 (11}7.l ) I sec 120 AIR 1973 SC S .. .: 

II. (1 1}7J) I sec 401) AIR 197.1 SC 855, 

J:! . (1=>71) I set:' 655 · A IR 1972 S(' 896 
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Ih:l( ;,ccOll1 m (l(b l i.-,n III pcr;..(\na l p(l~:-.~:-!- i lln l '; UlJln1 he rUIIII " i l\f.nt: d ulllc ;..~ 

lh ~ J).~1. I!- (If Ih( " 1"1111111 Ih:t: all al rLrn :liilC ;l U.'Ollllllt\c!:lIillll c \i " I ~. The 
coun C lIll e' 10 rhe ClIIlCl!l" lIl1 111:11 the (w.: nc r .... hlJuhl h:l\ c hC('1l g i\'en an 
nppo fll!llit)' to be hc;'t ll l hcJnl"c :I rri\ 'j ng al 1he ('onC l lJ'H H1. ;lIlfl i<;~ lJl'd the wril 

of ccn inrari 10 quash Ihe :lC lid ll . 

:'i Errm" nf /111\' of1f'n'/'11I (I II r/I(' Io("(' or lltt' " '('(lul - II j, \\C Il- ... ClIl cd 
Ih ~ t C['"i110r;Ut \\'ill h l' 1', ... 11Cd 1n qll:l<.,h dec i;..!! )!)" which IhlllJrh rn ;ldc \\ ' llhll1 

j un c;d i( ,j') 11 I t;\"L':d Oil 1 h...: . f:u:c of , iH: r..:cord' ;m (' I !"Or Ill' I:t \" .. I ~ 

Th e ' rc(" lln !' f\\1 Ihi..; pllrlvl ~C sh:lll inc l llde: 

(I) D n': lI J1h.:nt ... i n h'hh.: h [he d Clcnni ll :IU(l1l 1" '\;I,,:n rdcd. 

(it) D OCUITICIl IS which indic:Hc the proceedings and plril d in¥ ~ 

(iii) Reports, the ex lrac tS nf which arc inch ld cd in th e. !"('c('rd . 

(i l') Doculllent s which ,I re IlICn tiollCO in the rormal order tn he the oas is 
uf the dec is.ion. 

The te rm ' error ~lPp~HCtlt on the f:l cC n f t h~ rcc( \Jd' (,lnnot be d l.!finccl 
wi th exactitude, Thc ]'<..'a l dil"flC U1t y i5: not ~() much \\'lIh the st:l!ell1cnt o f 
princ ip les. :I S in il \ :I ppli c<l tion 10 the facts (I f ;1 1':I1'I i(,1I1:1 1' C;} ... cY Ex (('pt ill 
<I rare cac.;e it is p{l~"" l b k: to <lI' ~ II C o n nCll h s ides. I:; 

\\' herhcr or not all nr(l r is:11\ clTnr ('If b\\' :!nd an C'rr0r which 1<;; :lpparcnt 
o n the f:\n"':. lIf the rccn1(l. mus t :1IW;I YS (h;p(~l1d upon the bets and ci rclI lll 
s.tall(Cs. o f each case ann Ilpnn Ihe l1:1lUrc and scope nf the lc.g<ll provi si o n 
" 'h ie h is alleged to ha\'e been misconstrued or cnmra\'cllcd .1(, 

'Error apP;UC1l1 on the f(l ee o f lhe record' shall incl ude not :! ll~erc c rrnr 
hu t a ma ni fes t error h:hed nn clear ig l1 lH'.1IKe or di sreg;Hd fir the 1:\\\, .17 n r 
on 3. \\'rnng PI OPOSilio!l II I the 1:IW. Hl or nn CIc;1f i n('on " islt~ncy hf {\\'('en fac ts 
anel i h\~ b\\' ;llId Ihl; d~l'I<.I()n t<l Enor o f bw ;1J1parcnl on the re("rel IS an 
I 11 .... U It In the kg:]1 Sy.'M:11l wh ich tlie C() lIrt s ' canll() l ()ver lo' lk . It m il )' al :,o 
incl ude GlS CS of abuse of IUrI·.dic tion . Fo r Ihis purpose ",herr. Ihe decis io n 
i", h ~o;;;cd (l11 'no evidellce ' it \\' 111 he C011SidcfCd :10;;; Clucs ti(l ll nf b w. 

III Snllgl'lI!11 S/l igh ,'. f:'/C{" I /(I/I '/'l'ih ul!n(-n, l ilt,; 1:1cc tio ll Tllbu n.11 cOn 
s trucd S cc tion 9 of Ih l.! Cpe: to mean Ih:" if a person fai ls 10 a PJl\~ :! r before 
It \\'i tho ll t go od CHl s.e , he can he debarred f!TIm lak ing palt in slIh.o;;;cql1ent 

13. \ " " '/'11N'n \' . "'(1111 (1" .(. R OIIIIIII l I d . , \ 1 R 1 C)52 S(' 10J 
1.1 IInri \" .' /:1111 "':(11'1(/111 \' . S~"d ,\lm,,],/ hhr.q:lt·. ,\ 11{ It)55 .sC 2:> .' 

15. U;jr.1II IJni \' . . "'f(J/ {' oj U P .. ,\ IR IC)(, .? SC: 162 1 
16 . S.\·,·d }'1IJ; oo b \' . H(I(/Jw(rilh ' IWI . AIR I C)G-1 SC -17 9. 
17 . Chl'fk:l r Jlw (Dr) \' . V.f'. Verll/a ( f)r), (ICliO) ::! sec 217: AIR (1)70 SC 1832. 

I ~. t\'( II1(1g r fllll \' . Ghi l1\·ihJl. A IR 1951 Ib.j 107. 
19. R. v . \1',·,'mi"I' /1'f "fIrm! "{'lilnnwl. ( 11)53) 1 All ER Mn. Sf'(' :\ J, o I'flTry.(: Cfl . \' 1'.1. 

" al. ( 1t)70) 2 sec -1 )\ : ,\1R 11}70 Sf: 1:> .• ·1. 
20. ,\IR I t")5~ SC ·1.10 
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prm:ccdings . The. court quashed the decision of the Tribunal on the ground 
of error of law. apparent on the face of the record. 

6. Frcll/d.- If th~ decision of the agency has been obtained by fraud or 
lh~ fraud operatl!s to take away jurisd iction or bestows j urisdiction or results 
in Ihe (knial of justice. the deci sion may he quashed hy i,suing certiorari. 
Thae is no Indi3n case Oil tht.: pnint. 

As ciis .. :u:-.:-.cd earlkr. it i ~ a discret ionary remC'cI~ and the I f!gh Coun 
(.:11 rdu5e it on the ground of acquies~t.:m:e. behes. available altcrn:ni\'c 
!t.:medy and no benefit 10 the party. 

It i~ \\'cll-scHlcd law Ih:n certiorari cannol be issued to disturb a li nding 
(I( fa(, 1 unk . ..,:) I I is b~15t.:d on n0 cv idt.:nn:: or purely on surmises and conjec
tllr:, 1'1 \\ h:.:h ;;) nunifcstly 3gainst the basic princ ipl;::; of IUIUrJ! justicc. 
In ~kH I.·asc the finding of fact sh:!11 be dt:emed to su ffer fmlll an error of 
13w.2\ The court has also emph~siscd that the purpose o f the ceniorJri is not 
only ncg aii\':;:: (to quash an a ... :uon) but it cOnlains affirmativc aClion al so. In 
Gujar'(lf Sled Tltb es v. Mu:dour SlIblza '2 '; . th::- Suprt:me COlln held that \\ hik 
quashing th.:: orda of di s mi s~:ll. the court can a l"o order reinstatement and 
the payment or back 'yages. The cuun made it clear that \\ hile the eXIr;1or· 
d\flary remedy is uf :\nglo-Sa'\un vimage, it is not .3 carbon copy of the 
English process. JudiciJI pO\\,~f is nOt res tr icted where glaring injllsliL'e dc 
m:tnd=, atr'irm::l.Ii \ \,.C action. 

(2) \\'rit or Prohihition 
P,oh iblt ioll is a judIcial ord.:r i ~",uel.l b) the SlIprt!Il1C Court (If a lbgh 

COlin to an~ constitutiollJ I, ~t.lIutory or no n-$ t:ltlltory ag~nt:y to pH~\'e ll! tht:sc 
ag.cnl.·jc5 fWJl1 conl inuing th o"ir procct:d ings in excess or abuse of their j u
ri sdKtion or 111 \'ioLHion of the prin('ipks of n:llur:t1 justice or in cuntr(lve:n
tion o f Ih.:: J:-tw of the: bnd . 

Befon.: the writ of prohibit ion (',m be issut:d tht'rt.: must be something 
It) bt.: done. It is a writ of right and a t~()urt c~nnot rdusc it in CilSCS of excess 
t)f juri:=d icli on or where jurisdil.·{ioll is being (''Xcrcised in vi01atiC'ln of the 
1,1\\ of tlte b nd. 23 

Law rcbting il l injuncti on;; in the Spcl.'ific Relief Act, 1963 10 som~ 
c.\tt.:ni but not cntirt.:ly covers till: $.! nlC grou :~. Bu: due LJ li:ni tJ.tions im 
pn:-.ed 00 the gr:I111 of injunct ion . nwst of the field of prohibition rcm~i!l s 

unco\'crcd 

Prl.'!1ibiliull Ius ;llso milch in co mmon with certior:tri. both in scope and 
thc 1'l1ks by which il i;; gm·crncd. But tht'rt.: i:; one fundament:tl difference 

~I ,\/ ilk:md.1 \' . 1J.:ng,lti.lh.u. (1930).t sec 336 AIR 1980 SC 152..1. 

( 19:;0) 2 sec 5')3: AIR 1930 SC 18%. f o r a dlflcrcn l appcoJ ch S~'C: U.P. Wn, .. Jwlllillg 
CorpfI \' \'I}.,.' Narm/! . ( 1%0) 3 sec ..159: A IR 19S0 SC 8-10 

~ ' . hit.! /i ,', \, \. Tax R,',',)\ cry Ojfi,w. ( ]976) 1 sec 70 :\ 1 R 1975 SC 2 t 35 
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between (he t\\'o. Pronibition is issued at a stage when the proc~edin gs are 
in progress to fo rbid the author ity froll1 continui ng the proceedings. Cert iorari 
is iss ued at a stage when the proceedings hn\' c terminated and the a uthority 
has gi\'cn :1 fina l deci sion to qunsh the dec ision. Sometimes these two writs 
may ovcrbp. Ir an agency gives 11 deci sion \\'hich does not finally dispose 
o f tilt.: lil a!ter. cert io rari will lie to quash the decision and prohi biti on will 
lie to forbid the agency from furth er cont inu ing the proceed in gs. The llsu;11 
pract ice is to pray for prohibiti o n and ahcrnativc ly cert iorari because it may 
happe n that pend in g proceedings for prohibi ti on the agency may hand over 
its fi nal dccision. 

Grown's for the issfle of Prohibirion 

Prohibit iil n can be i S~ llCd on the same grou nds on \\hich c(:nior~r i can 
be issued except in case of error or la\\' app31cnt on thc face of the record. 
The ground s for the issue of proh ibiti on nre: 

(i) Lack of excess of jurisdic tion. 2J 

(i i ) \ 'iolation u f principles o f natu ral justi ce. 

(iii ) Infringement o f fundam ental rights. 

(i\ ') houd. 

(\ .) Con trave nti o n of the Jaw of the land. 

All the grounds e,x cept the las t hJ.\"c bee n d iscussed in dc t:t il earlier. There
fore, the expression "cOillra\'crlti on of the law of the b nd" requires eluci
dation. 

The defin ition o f prohibiti on gi\'cn in H:\LSBUR\"S L AWS OF Ei"GLA)\D 
~tatcs th :lt 2. n urucr of prohibi tion forbids an age ncy to continue proceedings 
in co nt ra"cn tio ll o f the bw llf the land. Th is would prima fac ie mean that 
Cl roneou s interp retat ion of th t: la\\' . especially statute hl \\:, . which forms th c 
bulk of law in operation is included in the · grounds for tllc issue of prohibi
tion. In India. this is no t o f much significance because it refers to an era in 
England where cen a ill :lgc nc ies were not subjcct to the writ of cert io rari to 
wh ()m prohibi tion was iss lled fo r every error rega rding the law of the land . 

In Indi.:1, proh ibition is issue-d to protec t the indiyid u::t1 from arbitr:try 
admin ist rative ac tions. In ,HuJI /Jlf s(// /!nppn & SOliS v, ClI5todiml, E\'aC fWe 

Property'!'). the CustodiJ n, after accept ing the petitioners as tenants of the 
evacuee propl:rty and after accep ti ng rcnt fo r {iye months. pl.lrportcd to pro
ceed against them as if they wt: re in permissive possessio n. Prohibition was 
iss llcd tn forbid him from proceed ing rurthc~. 

24. AHU. Col!t'CfOr, Central E.H·i.~ I' v. ,\'.u;0/U/1 Tobacco Co., (1972) 2 sec 56: AIR 1972 
SC 2563. 

25. AIR 1962 se 7S9. 
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Pruhihll i\) 11 is i.! \'. fit of rig ht . h~nc~ til l.: C X l s t (; nc ~ o r :-In a hc rnali,'<': 
rCJ1l ~dy i:. :1n in c.:h!Wlnt cOlisider:ttion whc.: 11 Ihe comrlnint is th ::n th e.: in ferio r 
tr ibun:11 is cxn~cdi ng its jurisdiction o r is assum ing jurisdic tion no t VCSh ::U 

i n it by 1.1\\' b~(,!ll5C it wou ld :uno tlnt to fo rcing the pa so n to first suff..;r 
:10.:.1 submi t to the j Ul isuic liol1 o f Ih~ autho rity wh ich i ~ illegal and the n tal...c 
ad\ ::tillage of the allcrn:tt ive r~ rn c.: dy bc forc approaching the cou rt. :"6 

It is ;!!l c l iH.;a(i~) t1 :. and sp.:cdy remed y \\ here <l person ducs no t dC:'Io in.: 
any ptha !d H::f ~.\,:c l ' t to ~t(JP th e ad nt i n ! ~ tr:Hi\' c agc:: n\.·y. l\1l allCrn:tlivl,.: 
r~ I1l ~~ \ I)' ck)..: ::: n(l t bar Ihl.:. i ~:-' H c.: llf thi s \ .... rit. ~ 1 T he fa ct th :l! SlHllI.: thing lIIus t 
he kIt 10 h ;: du ne is n t!c c ~s:Jry . fo r (he is:>uc of the wri t is nOl a ru le o f 
lh~.I hil!ly . It ( . til bt.: i:-.5 ued even wh en Ihe 3genl.') has rcached a dec isio n, to 
:, (OP the itu lho,ily rrom Cnf(1n.:ing it s dec is ioll . It ca n bl.' issHcd even in c asl.!S 
\\ 11l:re Ih l.' .;uthor ily has no l J... ept any record. 

(3) \ Vri( of M a nd amus 

"l.tlld,lmus I ~ it jud icial re medy iss ued III tht: fl)f lll of ~n o rde r fro JJl the 
Su prl..'lll c CULIrt or ;1 l l igh Cuu rt to :In)' ( o rh ti llitiuna l , s lal u ~ 0 ry o r a nOrl 
:-. l.l lUI ,)[" ) agcil!..") - to d n !..) f to fo rbe ar fl \lIn d0i n ~ sm n e spec ifi C' ,h.: 1 whi,.: h 
111:11 agc llcy b ob la ~cd ID d u or re frain from do ing LJlldc r the law and whi dl 
l ~ In l il t' n.ti lJrl.: of a jJublu:: duty u r a s talUw ry dU ly. 

It i ~ c ull ~ i (kred JS a r c: ~ i d ll a r y rC: Il11:dy o f pu h lic b w. " is a gc nt;fal 
rei llcd), wht:neV l.'f j ll ~ l i\.' t: h a :> b el.' rl dCll i l.'J h) :111 )' pcr~O Jl.:!g eng lish wrilcl :o. 
trace lil ::! de\l.' lllplllC IH o f th t: \\ r l{ flom Iht! Nurma n Ctmquc;s l ; howcvl.:r. 
it \\ ,1:-" 1)111~ III the t:a rl) p:lt I uf [he ci ~ h t ('~'!l!h cC lltu r), tha t tlte wr it c aille 
to be rr('q l l ~lll l y u ~cd ill puhl il· law (U compel the PCI for lllallcc or ptl b lic 
dll I 1t · .... 

1. COll d ll lOJ!.\ fV ,. lltt' grant of t\ /aflr/WI/! IJ 

(i) (h il I', ' Hl /I 'if b( ' pI/ bite or C OIIIIIIOII I.m~ · dtd"!'.-lJllti! nxcnll y , Ihe law 
W:l-.; Ilut m,lnd :II1W 'i \~ u ll l d l ie only 10 cn fo rl..·e a duty w hic h is publi l· in 
n:ll urc. '11l.-: rL' fo rl:' , ;1 d u ly pr i v at ~ in n:lt urc :olll a r iSing uul o i :1 l"lIlHI:h.: t W:IS 

Itol C- lltl l IC I' <!blL t J. l \l ll ~ h Ih is \\ri t. It W;l", lI ll this b:t;; is that in err \'. 5iw l t! 
(~f Ma:lIC: ' ~'; , tilt: (our[ r L' fu'i l..' d III i :-.S llL' m :uld.tr llih whell' thl.! p l..· [ i l io licrs 

\\a ntt:d tht: GOV (: flllll CIH ttl ful fi l its oUiigatil)1\ ; l ri ~ l n g uut o f a CO f}[ral·[ . IIo w 
c\'L'r , III ( ; l lj llfLll 5;((/!.: F II1.lf!c i(l( COf/lIl , \ . 1.00I i S 1/0{tP,J, [he Suprl.:/Ilc Co urt 
r:o.:o.llt:d \\[11 01 ill,II1~!.l!! llh ICl r Ih.: s jJec if! \.· pl.'rfl1!I1l :tncc llf ;1 \.'vnT r:I": [ !0 ad 
valt(:c muncy. In th i..; ( .hl." the Guj ;\r:11 Fi n.ul\.:: i:il CUrpor. llio n, ;1 go vernment 

26 11II....l/uniIHlfti "i /: ,·,'r:J;,. S"', lIIli(! r \ . ("flllllllf. , 1I111 .11l f:<'fIS'OlO 1:.11./ 01'1/1<'111>. A l f{ 19j::!. 
1\I Jd u ll 

27 1I " II ,'),t! / III11I1<1 !1 :} (",1 1.1.1 \ .'iUr, · (~I ' Bil,<lr, AIR !9 jj SC Gu ] 
:' 13 . R. v, IJah:r, t 1 7()~ J ;1 Bm r 1205. 1:'67. 
:'9 AIR 1954 ~ l JJ 54. 
)1) (1%3, j sec 17'> A]I{ !%J se ~ .l $ 
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in Slrum ~nta lilY , had sanct ionc=d :1 loan of Rs 30 lakhs to LOl us Hotel for th~ 
construc tio n but bier on ref1l 5~J to pay the :ll1lllunl. 

A pub lil..: dUly is nn'..: \\ hieh is creall..' d I? ilh~ r by a s t .:J. hH C, ru\('s or rcgu 
bliuns hJ \'i ng Ihl' for~l' uf 1:1\\. Ihl..' COIIStituli o ll , lH" by some fuk of C'0mmOIl 
law,J! 

The publi~ duty cnflm.:C'abk: lhrou~ h mand~lllus mu st ,11 $0 be an absolute 
dut y. Abso lute is Olle w h i':!l is m :lI1d:.JltJfY ;Jnd /lV! d ist.:rc l ionary. Thcrt:fore 
in A/(llIj;Ii(l A'l mlja ri v. Diu:'I.:IO I" of PldJ/ic 11l 5{ "'j clion3 ~. the court refu sed to 
i ~sue mandamus agai nst the Dirl'CIOr o f Pliblit.: Instruclion compelli ng him 
to incl ude the petitio ner ' s lcx tbol,Jk in the li :-. I o f appru\'ed books because it 
was ;J. m alte r ,at the compklc tli scn:.tio n uf the authority. However. if the 
authority is under law obliged to cxercist! a discre lJo n, mandamus \\ould lie 
(() excl:(.: ise it in Olle way or the o lher. :B lvla ndamus would also lie if the 
pub l.jc authority inves ted with di ~cre [ i()n;try pu\\'e r~ abuses {h I.: power o r ex

~ecds it , l1 r a(' ts mala fid e:. Mandamus, thus , is issued to cempd performance 
o f p~b li L duties which may be admin is tra ti ve, mini~ l e ri al or :::. Ialutory in 
nature. A s tatutory du ty nuy be ei ther Jirec tory o r mandatory. A :::. tatuto ry 
Ju ty , if inte nded tu be rnand310ry i ll ch.lnlc tcr, is ind ica ted by the usc of the 
words " shall" or "mu:-. t" h:lt thi s is not l·(lnClllS ivc as "shall " and ""' must" 
11.1\'1...' , ~ome(iml!s, b;!t:1l interpret ed JS "may' . Thc:rcfolc , what is determi native 
o f the n :l.l u rc of J uty , whctht:- r it is obligatory, mandatory or directory, is the 
sl.:hcme o f the stalute in which Ihe J uty has been se t o ut. Even if the duty 
i s not se t out cl early and spec ificall y in the ~ta lu tc, it m ay be implied as 
cu-rd :\ti\"c (0 a ri ght. If in th~ p~rrormancc of thi s duly , the au thority in 
\\hum the di sc re tion is v(' st..:::u undl'r the stalute, J OtS 110 t ac t indt.:pcm.lent ty 
and passes an ·order UlH .. h!r lhl: in ~ lructio Il~ ~J nd o rLie rs of another J uthorilY, 

tile coun Ill JY issue 'milnd ~l11 us hJ that autl"ll1r ity to exerc ise its own discre
lion .. ).! \Vrit o f m ;t noal1l us alo ng with ~ uitabJe direct ions can be issued by 
th t! COllr( for the protection and enforcement o f fu nd~ll1ent al rjght s.3~ , Man
damus C;Ul no l b~ i~s lh.:: d 10 enfo lee :1dministra ti vc directions \\'hich do nOI 
havl: th l: fort.:c o f I.lw, hcm: e it is d isl..' ret ion;uy that the author ity accept it 
or rcj~d iL 36 But where the aJ lll inistral i\·c instruc tions arc binding, man
damus wo u\d lie to enforce them.37 

31.. COl/lm r. of P(J l ift' v. Go rdlrtll/(/a l , A IR 195 2 SC 16 .. 
] 2. A IR 1952 OJ i 3H . Sn alSL) Vljl l )' ,\I, hr!! v. SI,lh', AIR 1980 Ibj 207. 
33 . Akutk , "b!ldll)~' /J & CIl. v. Ch i.'! HI ' I','/IIIt' A lillwriry, 50 IA 227. 

3-1 . '\[w l }I ,kM al .... ·jtlta!clm C/I(WltIlIJ v .. Sf, lie IIf Gllj.u,Jf , (1997) 7 sec 622. 
35 . Viih.lka v. St,lI t' oj Rajal lh, JIj, (1997) 6 sec 2~ 1 . CllUl t issued tnJn dlm US wit h 

d ire c ti ons to protec t W01ll..: n again st s ..:xu:tl h.l ll ss m CII I at workpl ace. 
36. G.J. F.'ml1l1dt'~ v. State oj Mysore, AIR 1967 SC 1753. 
37. j ,lsjjr Sil lS" v. Srnle oJ PIIlljrrb: (197S) "2 see 196: AIR 1975 SC 9SS. 
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J'.l alld.UlIll'i \\ l)uld al so lic 10 compel the authori ty 10 !"".'fund rhe amOU/lt 

of fcc it h:1S colle.: tcd uIllkr law which has been dec lilreJ ultra vires by the 
competent l"uurt. 3S 

The ~xprC:'isioll 'publll: dillY' duc:~ not i lilply !hat thl.: person or body 
wilos-: duty it is Ii1U ~l be a publi c offi ci~t1 o r an official hoJ)' . There fore, 
m<llld:lInu (" wou ld lie aJ! ainsl a company constituted under :1 statu te for th e 
purpuse o f compelling ii 10 fulfil it s public r~;)ponsibil!t i('~.~') \Vril call be 
i:;:'lICd ag:l in'>l [t pri\':\ t;,· indlvici u:1 1 also for [he. c llrorcclll cn: (If public dUlie:;.. 

TI1U:-, 111 Noh/as tw l t/suIcs \'. \\'01 Aers , Vl/iuI/ 10 writ was IsslIed agai n ... , the 
;~\\ard of an arbitrator appoi nl t.:ci unde r Scc til)/l 10(1) of l ilL lndust ri al Di s
rutes Ac·t. 19·17. 

(ti) ille,.!! 111/0/ hI! (/ speCIfic demalld ([lid rcjl/Jat, - Ucforc m:tnclam us 
l ;!!1 Ix; gr.\ n t~d, then: lIlu:)t be iI spt.:c ifi i.: ckm ,lIld f(lr the fu lfilme nt of a duty 
and {h, . .' r~ must be: s rcc i fi~ refu sal by the authority, Therefore, in N(lfIhar Nni 
v, Unioll nf IlIdi{(H, th~ COll rt rcl'u scd mandamus uccau<.;c the petitioner who 
\\';j\;\ ilk'gaily disl11il;~ed (r,lm the military farm nC"I..'r app li ed to the iluthorit: 
(UI r~inst~lt~mLnt. 

Hl)\\ e\'~r. th e. spcl.: ific dCI1l J lld fur the pc rfornunce o f a duty IH3Y no t 
be n.: ..::(' 5 ,,:11 y \\ h.:rl..' ii. ;l llpe;lrs th;ll the d CIHnnci \\()Ltld be un:l\,diling. or \\ here 
tho.: 1t:.:\pondc llt by hi ... ()\\n conduct hJS rnJd e the dcm~md impuss ibk. or 
\\!J;:: rc th ... ~ dut) sought t ~) be cnio rct.:d is of a pu bli: natUlc and 110 ont; is 
y..pc\,:i,!1!y CllIpo\\'ered 10 lkmand pe rfo rmance, m \\'here the du ty is im pcra 
li\'('ly ICC]ll ired b~ b\\' or:1 fl1ill i~h.'! ia l offi cL'!, OJ \\h~ I C a p..:rson h:ls by 
i:l:t~h'ert .:!\ ~'(" omitted t(1 cl io') some act which he \\ ;I~ ll!d~r ;1 dlH\' to do :mJ 
the ti:ll(, within \\ hldl he C',"111 do it h:1:; cxpirI.:J .': :: ' 

llo\\'~ \"l". CXPlt: SS Jclll;l !!d and !"<..Jus:!! arc nul nccc:,.I,;: ry . Dt~mal\d (1 1)(.1 

r('llI s:!1 l'':Hl be inf(' rrcd frolll tli .: ci rcumstance.'; also, Thclcfore. in V l'll11g0 -

pattlll \'. COI1lIlll". , \·UlI.W\\(,(!t: Municipality·I ,,, the ("vUl t infl.: ITed demand ~nd 
[CfLlS:d fr!.J1ll til ;; ~itlutio:1 Hl \\·h!\.· h th ;:: pctition.:-[ fil cJ a :-'l! it lor' Injunction 
rc~ t l:\ i!l ing the nHl lllcip:dny rl ("lIn holding ekcti011:' :Ilhl the '1 l1it w:\ .; contes ted 
by [ Il~: lllunil'Ij),lli (), 

\iil) Thu·(. 1Il1l'il be: a cit'lIr right 10 CII/VIC ' .! ti't' tfuf,\.-).L!ndamus will 
! : ~, : i ~,: i~suc:d unk':-~ Ih:.:!t: i 'i , III th~ :lj1 pli.:-:m l. a ri ght III C0:11pd the (1l'rtor
!l1.~l\...'t' llf :-(llllL' duty C:1\( ~ l!l til..:: ,l u IllI )r it ), TIlL' ret"u te. in S. I'. MClllOcJw \. 

,\ S;:11 .'ihlll~,11 {Jrrl ,\/11/1 \ S'a,,' (lj !l.1')dl1(1. t19~O):! S(T .1,'1 ' ,\ m 19 ~r) SC 10:; 7 
,'J 1'1 ,;,:;'/ 'Ill,,!, Corp'; ', . C/\ /I"m: :I,.I , (11)69; 1 sec 5S;, Am 19cW SC 1306 
..I I) ( 1c)!(,) :! Sl'e 82 AtR 11J 76 SC -L!). Sl',' :'Iho $,u • .: r,\{: SI/san II I. I ' :I 1'. ell;! 

.\',1[,.01:,'\ CrJrp" Lt.I, i\1I{ 19S1 AP -10 2 

..:.t AIR 195:; I'u nj 137. 
-L! (;:"11 ('h,~r,1II I' . Hdml ia \-'uf:,apifli. ,\IR 1955 Tri 3..1 , 
-: :; , .-\[H 1957 AI' 833. 
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State of M.P,!o~, the court re fu sed to issue mandamus to the college to admit. 
lhe pelili oner because lhe pe lilioner co uld nOl establish a .c1ear righl to ad
miss ion in the college. In the sa me manner the Coun did not grant mandamus 
for payment of interest on delayed refund under the C ustoms Ac t as the 
claim w~s (lot backed by a statutory ri gh t at the rele vant time.4 j 

The ri ght to enforce a d~lty must subsist till the date of the petitio n. I f 
the ri ght has been lawfull y lami nated beroft: filin g the petition. mandamus 
can not be issucd. 46 

The right to enforce the duty must bclor:g (0 the petiti'oner. Therefore. 
a shareholder can not enforce the rigin of the company which is itself a legal 
person .capab l ~ of enforcing it s own ri ghts. unless th e petitioner call show 
th at in the infrin gement of the cO llipany' s ' rights hi s own personal ri ghts 
have-bee n adversely affectcd ,..t7 

However, this docs not mean tha t a person can nev~r enforce a public 
ri ght which does not specifica ll y belong 10 any indi viduaL Mandamus G ill 

be issued on the petition of a taxpayer to restrain a municipality from mi s
allocat ion or misappropriation of publi c funds. In GilrllJWf11I IY v. State of 
Mysore~8 , the court he ld that in the case of la.:k of pm\!er and abuse of 
power by the administrative :nuhority, anybody who is a ffected by the ac tion, 
though he m:ty nOl have a subs tant ive, e nforceable ri ghI, can cla im m ::tn
d:nnus, 

(il') Th e right III11S1 be slIbJ'is l ing VII the dare of th e pC1irion, - l f Ihe 
right is not subsist ing on the date o f petiti on, Jl1 ~l!ldamus cannot be issued , 
Therefore , when a .Hi gh Court upheld the unco nstitut io nality of a law and 
direc ted in teri m payment, but the Supreme Cour1 in appeal, disagreeing with 
the Hi gh Court upheld thl! validity of the law and furth er provided [Ju t 
interim paym ~nt could be made on ly until tb e date of determi nation by the 
Din,:clor under the Law , Th e Apex COLIrt he ld. tba t the Hi gh Court commillcd 
serious error in issuing mandariHlS for Iht' en forceme nt of so-ca lled right 
which never subs isted. on Ihe d ~l te of issue of 1l13 11Llam us in view of thl.! 
dcc ision of lh ~ Suprt::n1c Court to th t (.'ontrary .';" 

2 , Groullds for {he grall! Qf ;\{(II/(laJ/ !!lJ 

l\"bndamus can be issueJ on al l th \)s...: cou nts On whi ch ceniorari <.md 
p ruh ibi tio n G in be i S~ l1cd . Th...:rdor~, 11I ~lfldamliS can be issul.!d for lack of 
j t!,:isd icl iun, excess of jurisdic tion, abllsc of jurisdicti on, for violation of th e.:: 

..l ..l t\ 11{ ,1')73 ~1!' M·l . S\'l' Shab C(II/.I·rm oi, '/! (·r . \' . e ir., alld Indu.I/ri.:r/ D.>\'('/oplllc·n/ 
CIlPI!., (1 ()95) ..l SO:: 31)1. . 

--1 5. Unl,/II oj ('I,!:(; v. O,.ic·~lf EIII<'fl'rtst! .... ( 1<)'):-;, J sec 501 . 

--10 i\,1{r att Sing!: v, SI.1U "I u. P .. AIR t961 SC 1 tS) . 
--1 7. U.C Coop.., \ . Ulliull ,./ I m//,I, (19 i O) 2 sec 298: AIR 1970 SC 564 . 
"S. ,\! R 19H SC 51)2 . 
--1'l IJtr(d" r II" 5.'11/.>1,.:.'111 ... \ /' \ ,II A' .\" p,u,/O , c:~UO~) ,[ set' (l;\S. 

. j 
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decision o n merits.57 Ir cannot substitute its own wisdom for the discretion 
vested , in the authority unless the exercise of di scretio n is illcga1.5S This is 
true for other \\:rits also. 

P ) Writ of Quo Warmnto 

Quo warranto means "by whal warra rH o r 3uthority", It is a judicial 
orde r iss ued by the Supreme Court or a Hi g h Court by which any pe rson 
wh o occ upies or u surps :t n indt: pcndc nt pu bl ic o ffi ce or franch ise or li b
erty , is <l:skcti to show by what ri ght he c laims it . so th at the title to th e 
off ice. fr~lnc hi se o r libe rt y may be sett led and any unauthorised person 
ous t~d. 

It is J me thod of j ud icial contro l in the sense tha t the proceedings prac
tically review the actions of the administrative authority which appointed 
the person. Furrhermore. it tllne s the ad minis tra tion by removing inefficient 
and unqualified p<;rsonnel and impostors fro m publi c offi ces. Thus. the writ 
of quo warranto gh'cs the judiciary a weapon to control the execut ive, the 
legislature. St:ltulory and non ·st3,wtory bod ies in matlcrs of appointments [ 0 

publi,.: offices. Conversely. it prorects a citi zen from being deprived of a 
p1lblic office to which he has a right. 

Originally. quo warranto was a high prerogative writ. The essence of 
Iht: procedure was calling a subjec t to account for an in vasion or usurpJtion 
uf the roy al prerogati ve or th.e right of franchise or liberty o f the Crown. At 
Ihat per iod o f ti me it \Va :- the King's weapon , and subj ec ts were not allowed 
to Ilse it. The Statute of 1710 e.\ lend~d thi s remedy to the publ ic. 

I. COIIC/itioll S f or lite g ram of Quo Warran to 

(i) Office IIIIISI be a puuhc offlce.~ln A I/(/IIr! Behan' \'. Ram 5(1 //(/ /59, 
the court he ld that a public office is one whi ..:h is created by the Constitution 
or a stJ lUte and thc duties of which must be su~h i ll which the public is 
intaestcd . In [his case .. it \Va:; he ld that thl! office o f the Speake r of the 
Lcgislati \'e Assembly is a public offi ce. In C .D, Kar/.:.(l re v. Slze\'{/t.,6(J , il was 
held tln l the o ffi ce o f Ad\'ocak-Gcncr~1 is' :\ pub lic o ffi ce. In the S ~tme 

rn:lnllt:r th e o ffi cc of me mber:, o f a J1l un il..' ip::11 bn~m.l (d or Ihc (,rfice of a 
un in:rsity o ffi cia l arc public o ffi c0S. There-rOle . quo warranto would nOl 
bc iss lIed :Igainst a man:lging commi ttee o f a pri\'~te school6 3 or ag<linsl a 

57 . l'i"L' Ch,/l/, · .. Hur, (; rJ..a! (f,ri' t'rliry \ , ) .K <11111.,i! , A IR. 19)~ SC 2 !7, 
5:). Ibid, 
5') . .-\IR 11)52 1'-lltl. 31. 
(JO AIR 195 2 ~;1g. 33.' 

(,] Shr, l/."J SWII/~'r \ S:,:!.' I')' ['11111,11 -, :\ Ii{ 1')5::; PUllJ 12S 
(,~ Nrlj" I!, i r, / Krlll:dr \ S{IIt.,.,f ,\ i.f' .. .-\ 11< 1')57 ~ IP 60. S<'~- ab o R,:111 Singh Sailli ... . I LV. 

Ilh lrs .1 ,G. ( 11)75) .1 sec 076 :\Il{ 1975 S C 1852. \\ hert: Ihl' pOS! or 3 uni\'l' rsi IY 
prul\:ssor w :l) hl'hl [" to .: :1 public l\ rfi LC. 

tJ .' AIIIIIII"I! d r, : \. :\'aro ;./r,/ l1 :hll , All-' II)):; Ca l 11.1 
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IJ1 .I~ b .... Idt l:,ni 11 1.!\~t.: \ ·"'I, in K. H hr!t' I IUl Uoju \. (;011. uJ:\ 1) ,i0, the L'OUr! 
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re marked that in a. matter which in volves a fundam enta l right 10 a public 
o ffi ce and v iolation of legal procedure to be adopted in the matter of public 
appointment to. the public o ffice. the d e lay should not deter the court in 
gran ting [he reli~ f and rendering jus tice because the usurper's continuance 
in o ffi ce g ives cause of action each day and every hour till he is o us ted . 
Furthermore. a usurper does no t cease to be onc by I:t pse of time.? 1 

Normally. acquiescence is no ground for reru s: , ,=, the remedy in cases 
of public office appointments bUl it may be a -relevant fac tor in cases of 
ciection.72 

The writ may also be re fu sed i f there is a n adequ3.te alternati ve remedy. 
Therefore . in VD. Deshpallde v. Sta te of Hyderabnd'J the court r • .fused th e 
writ against members of Legi slatures w ho had become disqualified s ince 
they held offices. of profit as Article 192 of the Constitution provided an 
adequate remedy. However. in Stale of H aryanG ~. Hnr)'nllQ Coop. Trallsporl 
L/d.1J , the Supreme Court issued the writ against the appointment ~of a presi
ding offi cer of i.l labour co urt on the ground tbat th e office r did nO[ possess 
the prescribed qualificat io ns, ho lding th at the remedy provided under Section 
9( \ ) of the Industri al D isputes Act canno t detract the High COlirt from exer
c ising its juri sdiction "to issue th e wr it under Article 226 o f the Co ns titutio n. 

In cases wh~re the issue of w rit woul d be futile in its resu ll . the court 
may refu se it. In P.L Lakhnllpa/ v. A.lv', Ray, Chicf jllsricc of IlIdia75• the 
De lhi H igh Coun refused the wr it against the former Chief Jus tice o f India. 
Justice Ray, on the ground that on th e res ignation of three sen io r judges, 
Justi ce Ray becomes th e; senio rmost and , there fore. can be reappointed even 
if it is held that Article 124(2) embod ies the seniority ru le. The cour t further 
observed that the motive of the appointing authority is no t relevant for the 
grant of the w ri t. 

\ Vhilc issuing the wri t of quo warranto, the court wi ll at the outse t 
dete rm ine whether a ,case for the issuance is made out. The jurisdic tio n o f 
fhe COlin to issue qu n ' warranto ca n be exerc ised ('It'l l)' whe n the appointment 
i:-; co ntrary In statutory rules, \\'hile issui ng Stich a writ Court cannot cons ider 
the r~spcctive impac t of the ca nd iciJtes and other such faclOrs,76 

(5) Writ of Il abras Corpus 

l-bbcas corpus IS a L Hin t;;:rm. whi c h may he trZlnsbtcd in to Engli sh In 

some such form as 'you mlls t have th e body' , However, rece nt developments 

7! , rlohpad .. d v , M t Wadl rl l'o /r , Add! Sarna'!', COI·t. of /lrdirl. ( 19K7 ) 3 sec 36"1 . 

72 . Rl/!(,mju & Co \, . 51.:: ,' of W.8. , AIR \ 967 Cal -l50 
7J. AIR ]t')55 HyJ ~(j . 

7.1 . (1<)7"1 ) I sec 271 : AIR 1977 SC 2:-;7 , 
75 AIR 1975 Od 66 
76 !f igll C,.:.rt (,rGl/j am l ~' . (j lljnrrH Kishnn .\Ia:dnor Pnll,-Iu''.If:I, (2003) .1 sec 712. 
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the custody of a person alleged to be a lunatic; (iv) securi ng the custody of 
a marriage partner; (v) testing the regulari ty of dete ntion for a breach o f 
privil ege by the House; (v i ) test ing the regul ari ty o f dete ntion under court
m ~; .. ' I: (vii) tes ting the regulari ty flf detent ion by the execut ive during 

Emergency. e tc. 

Besides these traditio nal grounds for wh ich the writ of habeas corpus 
may be issued . Krish na IyeT, J. in Sunil Batra (I I) v . Delhi AdministrationS! 
opened new vislJ,s for the iSSU ;lnGC o f this writ. Sunil Batra (If) case arose 
out of a lette r wri tten by a convict to one of the judges of the Supreme 
COlirt all eging inhu man (onme to a fclI o \\.' co nvict. Kri shna Iye r, 1. treated 
th is letter as a pe ti tio n of habeas corpus filed on behalf of Prem C hand 
though the latter h ad no t demanded his re lease from the jail. ' The learned 
j udge fo llowed a series of American ('ases8~ employ ing the writ of habeas 
CflrpUS fo r the neg lec t of State pe nal faci lities like overcrowding. under· 
staffing , insanita ry fac ilit ies. brutali ty. co.nstant fear of violence. lack of 
adeq uate medic:tl a nd I11 cntJ I health , censorsh ip o f mail. inhuman isolation. 
segregat ion. inadeq uate or non-existent re h:lbilitative or educational opper
{uni lie.s. The writ was also issued when a ban was imposed on Jaw stude nts 
to cond uc t ·interv iews \"'jth pr isoners fo r affordi ng them legal relief.83 Thus. 
this new dynamics of the \\.'[i1 of habeas corpus is a high benchmark of 
jud ic ia l c rcMivity in India \vhi ch has made the writ co-extensive with grow
ing human ri g hts jl;ri s prudence, 

In Ind ia, ClS in England. s li ccess ive applicat ions to different judges and 
benches of the same court are no t allowed if th e ord~r o n the first applica tion 
h ~l S been made on mcrit. F..l However, if the peti t io n has bee n heard and re

jec ted by the High Court, a fresh petition under Art icle 32 can sti ll be fi led 
ill the Supreme Court. ss Therefore. thi s is ·an exception to the principle of 
r:.: s judic:H<l which applies to othe r wr its . 'In the sa me manner. in Lnl/ubllai 
.Ios ibhai \'. Union of IndiaS6 , the Supreme Court held that when a writ pe 
titio n c halle nging an order of deleTliio n , is . di sm issed by a court, a second 
p~titiol1 can be fil ed o n additional grounds to ch~llcngc the legality of con
tinued r.ie tCll rion and it .will llC"t he b.1 rred by res judicata. In the s:tmc manner 
c("' IlS1r •. [j \ "(' I :di. !:cat: l :1.1.,,(1 \ ,le ... nN :'pply [0 h:\ b~as crHpus proceedings 
:1 "; it \\'l)u ld whittle down th e \\ lel.: swt.:cp 0t"" thi s co nslitutiOlFtl protec ti on .s7 

SI. (1 % 0 ) 3 sec ·ISS: AIR 1950 SC 1579. 
Sl . J.I. , pp. 50 1-502 
~.l. Itl. , P: 502. Su al so l-.l oh:t mnl.ld GhOU5!! . COII,H:r:aj()lZa/ LIM I , t 9S0 XVI AS II . \9J· 9..l. . 
8..1. nnmi \' . A,/,!/. {)iu rt{)r , Cml.w/i, /nriml of Ho/d iIlS.{, AIR 1967 Punj 28 
:";5 Gl!11.'am Sanmr \ '. Ulli,J/! ,if l"dia. AIR 1967 SC 1:;':-5 , 
:-\(, ( 19'i 1):! seC' J. :!"7 : AIR 1')g l SC 7:!S. 
:-\7 . H,:'" 
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!3.:fn rc th e h'\ n~' - fo llnh CO nQ ;Wtl o l1 :\rnc!ld:nclll ;\ 1: 1. 1978. !h c 

PrC'.sidc r~t ()f ind i:l ('ould "lIsp~lld ihe cnfilr .. :l'Illl' IH of .-\rL: ck: 2 1 during 
the Emergc nc~' - under :\rti clL :;59( I) - :\lId 1! \I.'rcflll"c. court s were 

OChJ ITCci fm lll Ll l ll ~hk n ll!.! the. k:~alll\' (\ f c~i''Cll1i\l' lit'tC1l1t P Il durin g the 

Emcrgcnc~, e\e n o n the g;nund 1 1~~t it ' \\a:- ult ra \II C ~ the :\.: 1. or p~tll;:lb l ! 
wron g (If 1l1:l1a fide . 13 l!1 no \\' :!ficr Ih~ J 1T1I.: nd!ll l' lli ~I!' Ih\,.' C I'I1S litUli o n in 

1978 . the ri gh t to pcr~\Jn.11 iib'.:rt y llndl!r :\nil-'k:i I."Llnn!'! he ~uspcll(kd 

e\'e n dunn g a n Emcrgenc y. therefo re. the wr it of h:lbcJS corpus w ill be 

ava il abl e to pC0 plc :lgain5t any wro ngful dc tc I1t i0 1l during Emergency pro· 

cla im ed under Arric le 352 of th e C O n~!HU'l on. T hus. the 1975 

Co nstitut ion,, ! Am endme nt Q\'errll Jes the H(llw(ls C()J}JIIS crue93 dec id ed 

during the 197:' Emcrr,cncy w hich re mJ. in s 3 bl ot nn the g! or io ll<;; hi :; tnr~ ' of 
th e Suprc:mc Court. 

(Il) I'IlIV,\TE LA\\' REV)!:\\" 

Pri vatc law rC\'le\~ refer!' to pf)\\CrS of ord inary ( ou n s or the land. e xcr
cised in accordance with ord inary law of the la nd !o control ad nli nistr:lti\'c 
aClion, Priv;.llc 1.1\\' rev iew is exe rcised Ih rnugh injullcl ic'IO . dt:c!:H:nory acti c'ln 
and sui l for damages. 

In ~'() lIntrics 1J\..~ thl~ LiSA \\"hl~r,::: the :ldmill i ~ lr:l\i\i' pr0C~SS h;h grown 
tremendously. emphasis on \\fi LS JS a s trategy fOf the Lontrol of ad ministra
tivc acts is shifting in fJ\'our of nl0fe sp~edy and nex iblc remed ies li ke 
injuncti on and decbr~J\i o n. This demonstrJ.t6 the i nherent .. irtuc ('I f pri\' :ne 
Jaw r C\· ICW . 

The instrumentaliti es of private law rC\'lcw, be ing ord in:lry rc mcd ic!'. 
are free from tcchni c:lli l ic<;; of \\Ti! 's \\"i th re g:"! rd 10 locus standi . l1:lt ure (If 

3dn1ini st ra ti\"c authori ty and :1ctioll. Pr i\ · :"!~e. law re mcdies Jrc bro:ld-b:lsccI 

when c(\mpared with writs insofar J.5o thC:5e 3I1o \\' production o f cv idence and 
cX:1ll1in;lIion of witnesses :lS :l fundJ.menta l requirement for a dccis ion. Pri 

v:ttc 1:1\\' re\"icw is cheilper ~ nd casily 3\'~ i1 ~b l e, Ho\\"ever. on~ di fric ulty with 
this kind (\f judici:]l rc\'ii~\\' is the req uircn1~nt of I\\"O mOllths' no ti cc under 

Sc:ctio n 80 of the Code of C i\'i! P rocedure befofe :lny suit C"an be filed :lg.:linsl 

th~ G0\·Cl"ilmCnl. Th is crc;l1cd a d iffi culty wilc:re immediate i nj unc ti vc rdi cf 

was. requi red. But after the. amendme nt o f SCL' l i01l SO hy the Civil Proct~dllft:. 

{\ mendmcnt ,\ (' 1. 1976. Ihis cliffic.ulty h~s b~cn rcrno\'cd 3S cou rt s ha\"c now 
heen :1l!lh oris~d to \\"ai\'c the requirement of notice in suitable cases. 

?~ . A f),\I. J (I}·n/pIlT \' . SI,im/:(IIu SIIIII .. /a, ( 11)76) 2 sec 52 1. In thi s C:l ';C lhe Sup reme Courl 
had \:l \:en thc vicw th :u dur :n}! El1l crfl.·nc y :1 deh.:nI;\\n orJc r C:II111 (")1 be ch:llkngell even 
on th e ground Ih:l\ it i ~ Ll tU ;! ,ir..:s Ih..: ~\ C I. C'l r ; t!c!C:l l nr 1\1;;1:1 ride nr lused on \':l. lr an..:nu l' 
co n ~i d c r :\lin11s . ~ 
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(1) Ilij unttioll 

Th~ jurisci iL"!ion of Indian courts tu j""'lIc i njunctions i:') s t.:nulory. Sec
tion.; 36 to 42 of the Spl.T ifi c Reli d /\ (.: t. 1 ()G3 govern the gr:11l1 o f injUlH.:l ivc 
relier. 

Inj u nc tio n IllJY be defined as :.10 ordinary j ud ic ial p rol..'':~S that o perates 
in !}('rsoIlWI! hy which i:l1)' pcr:-o l1 or authority i" ordered tn (10 or 10 refra in 
(10m doin~ a p.1nicul.tr a:~t which stich person or authority i'\ oblircc\ to d o 
or to rdr;li n from c10 ing under ilny bw. The rcmc.:dy is cocte i\'\! but not rigid 
:In<.l CCl n he ta i lored to su i t th~ cin':UITIstJ.I1CC5 of each indi\'iciu:l1 ca!-.c. I t ca n 

h-.: nc p.. :uivl: or :tillnllJ[jyC. absolull.! or condit ion.1 1. 1t.:lJlporary OJ perpetu al 
Ill" it c<ln opcr~tl' immcdiatdy o r at a future: date. The (Cliu·1 in it~ proceed in gs 
ro r injunction call rc\·i;:.!w illl act ions: j udic ia l, quasi-j \ldicial, adminis trat ive, 
m ill i5 tc ri .tl or di ..,,: n.;[IOilafY. l [~ cquiwbh.: nJturl.: I ca\"c~ a dl scrction wi th thc 
cOLIn to PICh'nl it~ <1b.!.;c. It can operat;:: agJinst an) awhority or pcrs(ln , 
~' lIIlSlilutional. ",t ,j I ll/ory , nOIl -s tatutury Of pri\'<li.c, 

Injunc ti on i ~ mOfC lllCl :-. l\'C than o.:nioran . Ccrtior;l!·j C,".l1 qu~:sh:1I1 ;lc tion . 
\\hi,:h ca n b ,,; I c~t.lf tcd. bu t Injullct ion . if p";Jpc tu:tI. !Jlay forbiJ th e: authority 
(r, JiIl t3\";il1£ tll :\I JClion III pt.:rpctuI IY. Inj ullc ti\·c 1\"':l icl" is not on ly n.:gati .. ·e 
but a l"" pusi tl\·c and call compel an iHllhqr il:· tn do somcth ij~'p- \\' hi ::h under 
1:\\\ It I:. t1b ll g..:,j 10 dl) :md rn.:y. tr.a..:;u:..:. be \Cfj df;:(:!J\·c a.~ :\ l· .... , llIroi 

irlc~'hanisll1 of aJminiqra ti\·c :Ic tion . 

T empo!'; !ry injlln ... ~ [ i() n is granted a5 an interim I11c:t~ ure on an appii c:Hion 
l,y [he pbimif( (I.) pr~";'Cf\·~ IhL' ,(:l(US quo until th ... · (',I,C i ~ h:'lrd ami dec ided. 
Th ... · ~ra nt \l ( ( ~lllp(lr;l[y injunct ion i:; ['()\crn\.'cI h,\ Ord.:r 30 or the Ci\·il 
Plu·_'c"'!urc Cock. IC)!lS. Tn ~I.\lll! n~ tcm p(l ra ry inj un .: tiull. I!E ... ·,.l,:· t (;!ke" into 
C.·l lfl :-. i ... l.:r;lt i,/!1 thL p;im.l r'~ll": l".l :-o":: of t h~~ p1.,inlifl'. 11 ;11111\' and thl' (" tent of 
hi..;, injury. b:tbn.:c 01 t'01l\·cl1i:::n( 1.'. :I IlU t h~ cxi!"ltcllcc: or uth;;!1 wise o f Ill:.: 
;ll;c rn,lti\·c r":lllcdy. 

T\::rpdu,11 i lijl.lllClJOn i~ ~1:lnt'::l.l 011 [he fi n,d cklcrnHn:t tr nn of th,,; C:l SC to 

!1i"C\·cnt til ..:: inrlill ~cm:::nt o f those flf!I1t~ tll \\ Inch thc p1.l inllfi is entitled 
p": lm:l!leIJlly. L:n.k:r S;,,:UUIl "S of lb..' Sp~ci:I"" RI-·Ii...:f :\ CI, p.:q .\.'iIlJI inju!1c
[l u ll llIay hI.! grant ed I f) p r~' \·c11! th ,,; br each 01 ;In llbhg:\lIr)l1 C.\ bliil1! in 1":\\OU f 

lIf thc pLtIIl[irf clllia c.\1'r('"",,,I ) 01 b:- n;I-·c'~s:t:y implic;ltiun, (If [I' prc\·cll t a 
I'r:::ll'h ;1ri;o;ing f ll);n :1 \.'nn:r.!l" t. or hI prC\Cllt thL iIW;!-.iull o f [ h~' right [,'). Of 

Cilj('l y l~"lC fl t ("'If tli :: I'fflpCl ty. if rh .. ' dl.."rLn:l.ln l I , a t1 lhh· ... • o r t\hLIt: there t~ ,i ;O; h 

!' fl O ~1:H1Lbrd I() ;l ":cLf(;lin d:lIl1:1gL';; or llWilCY com pcn .... ;1\inn \\ould not he :111 
C; ;l, icqll;tle fc lld· (l( Wh L' IL il i 'i nccc!>5:~ry In prc\·cl1t the Illu!tirh..:ity of suits. 

Inj ullc tion \\ ill !lot he gra!ltL',J : 

(i) to Ics train a p~rsl..m frum in:.[illlliilg o r prn~ccU!in~ :In)'" judici.:!.! pro
cceding. civil o r crimin.11: 

Ui) [ 0 rl.!s tr;ll n :1;1) p aspn ffl1[1l PClltiOlling II) all )' i..:-gi, lativc body: 
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(IIi) to prc\:::-111 the. brl.':Ich 1..'( .1 ~'i 111, <1 ... · ; · 1':C!l L":!nIl(H hl! ;-;··..; .. ' 01:,.: .11;.. 
Cn f(1n::t:d. i .c .• sen'ice CUnl L ICb. 

Since it ' i ... ;111 cql:i ::!h!c relicl', lh:: \.'1 1' 11"1 :' ::\\ I:~( \'1..': 1 I ":: 'C'iL' :'-\: c~ : ; !~ 

di:,cn:t inn if the p!:linl ifr l1a ~ ;1I.:qlli,>.l' \'d ];, ti l, ' :j-, :'!!:: ; , :'.1'; n l'quan~ ( ffi \':l 

\'il ltl S reli..:f is a\'oilable. (\r the ~'\ q~l :t: ,·! • f 'he :)I : ~'n ;'t i'f !" r' :""! I'· .. ' li,ln.lbh~ . 

l 'ndl'r SCI.: li oll 39 the CIHHI nl:1 ~ ~r.l r!l .1 Hl.!·i.~ , :, '> !!).:;.·!":"ll~ i": ;;~.! i ill . .! 
,kC I :-; ]l l ll ill;1 L' asl' 10 pre\(;111 a pcr:-nl1 t'[ '\ : ~1 ; ;' ;. :·r ;: : : ; ,~· ,-. ill ; :1 '. \I (~rg · I .~! ! \l : ; 

.1:-> il' ~()- l u .c(~1 hi m to do :I po:;i l i\'c ;ICI n:: ... ' css:!!: III rcm.x iy 1:1"; b;; rm 
;d rc<!cly' d o·i;·~~crc forc. J I1 Imprcw cm::nl ;\ll:hnrit:- ( il n b,; :", ;.: ucd :\ 1 ~'<\I", d ~l 
lory illjllllCli0 1l 11 01 only 10 fcsn;!in tbl! (",) LE lrU' !; ',' !l o f :l l 'U: !c! ~:'lg if ;1 
1ille rr~re~ wil h the easem~ntilry r i ~ht~ pI Ihc p!~\ ! n;:lf hJ! :;1".; :0 y ~: i! d '\'.:1 

lb,; Con~!iLld i o l1 already mJdc ~n l..' ll!:t r,I\ ·Cn:iL \j) Ihcr:>Jf 

The cou rt under Secti on 42 I11;JY g l ~lIlt an inj lJlK (ion l e::'~~ · ,l ir:~I".g i:h: 

hIC:.J.(" h of a n~gath'~ C~)J1l r ;h.: t. C .\I)f~ ~ ::-' c r illlphl·~i. III ; l ~n!-..: \: ,!~:-.: !-" \ ' h..:!~ ;:(.' 

... ·llrJ !l1g 10 d:lu~e (t...) PI' SL· ... ·tiol1 .1 J ;1 11 inj ;,:w tI 1111 \~ .11!JH \1 be gr:mt;...j k l V'L \ ~ lH 

Il h~ breach o f a c l) n 1r;1(' t the p{~rr(Jrm,! lJ ce uf \\ l~ i..:h ': lluld no t 10.::: sp\~ \.· ; : · I ... ~ ;~ :l .' 

~!1forccd. The rerore. \\h~rc lh~rc i:, :1 11 .d "fi rl11~lIi\::: .:!.g rcemci:llo dO:1 ...: ~n.J i ll 

JCI. coupled Wilh Ll nt:~~ti\·c :lg [,CClll l'llt. t~.\prc~:- PI in~pli ed. nO! 1,) 1:1) ;1 

... ·l'I1.HIl ;I e t. :tnd l he Cl'Url l'anlilH (1)ll1pc l th<: ::'J "': ~'l fiL p",;·rn l"!t1.\tl .. ~ ~ f (!1<: 

:Ifllllll :li l\ t.: ;1~i'CCm~li l. It I.·J n !-!ll! ~:I ,: il t .111 Jl IJ UP;li;'1l lu l' ,~ r!·~. ili; t! ~, ;~\: ~-,i~ , . 
:lgrecrncllt. S uppose A cOll l r:Jcl~ Ii..' pl;\), IIh! pi.!:li.l In If., \i!".:b:::;:;tLl in .1 p~lr· 

licubr ho te l fo r th e \\ 110k SUllllllCI" ~e;I St.' 1\ ~tnd nOI to p L!)' the p; ~\l i\. 1 \" it h 

.IIlY olher () ['chestr:! cl.~c\~ ·here . B (,.':!11Il0i obt~lin ~~e C'ifiL p~rI·\wn1Jn\·e fl f I b~ 

(ontraCi to p lay the plano in hb l'\I.·he :> t1;·, by .lIl :lrfirmati·. ~ l]"ij :.! tlL·t ;( ,n be. · 
... ·;\lIs\.: the cOlllr:lCl o f pt:: r sull~tl ~\: I ,·i,:c. 1:-, I~u t ~p .:.. cili.::.lil) L· ;lfQ r(L·a~)k. H j .... 

sti ll ('n liilcu [0 ge l an injullct ion rc ~ t1 :lirl1l' ~ .. \ fn )nl pLI:i ng. Ih ''':'T i: ;[l\) :I[ ,I ii.' 

\lt he l" hOld. 

The ,ourt. in i l ~ di scre ti on. may f.f;1 1l1 (oLII1l 3~C:; III !il.!l1 ,"'I f nr in ;lddllt ..... n 

10 injunction . 

Inju ncliDIl C";1l1 he granlcd <Ill Ihe pctJl i01l of;1 person wltn Ins ~ pcr~(l llal 

Inle res t in Ihe 1ll.111r.:r. This is in!crprelcd ;0 me :):1 th.!1 either Ihe re ml: ... t b l'" 

an cxiq:n~ ohli g:lIion in favour of the ;.tppli cnnt or (he p..:-r~nil h:\~ !-ulft:I~d 

~PI11~ inj ury . D ocs th is mean (h:n no p~~r~0 11 l'a n L' llfnrcc a publ iC' ri ghi ,,·hi e l! 
It::: s harc~ \\ il h c'·cryhody else? III such ~ itu :l ti () n s . Secti o n 9 1 o f the Ci,·i l 
Proc~durc Code pro\·ides Ill :\{ any t\\"o pcr:>' ("Ills with lhe cmls~nt of tht.: AJ· 
,"oetlc ·Gcner:, ! or by \;!3\·C of Ihl' COllrt fl):ty fil e :t ~ uit fo r the rClllov:1I ill 
" l'ublit: nu isance wh ~ th c r or nOI they h:l \"l~ s uf((~ rccl special (b \ll ~gc . I n th is 
1ll:1Il1l~ r a perso1l (':til. tll1"ll Ugh inj l1llCl il'll , ~ llfon:c h i~ public righ l ~g;1 ill sl 

;rn y ;l(il11inist rJti\"t: aUlilorily fOt" d(l ing. 1" . r l ~ rf;lining fll)!ll d0in~ l'l":rl ai ll ac ts 

nhich c:n l :'C :\1\y injury . dalll:'l;~:' III ;!IH1()y.lll ... ·~ i t) the publi .. :. 
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In it V(!II~((t(l Suvviah Naidlf v, S, Cho!!appan9
.1, the Supreme Court 

rule;d, I h~li a lili g,a nt ha \ ri ght to ;1rreal agains t an ex parte injunc ti on passed 
by Ih:.: Court if it did no t finally dispose o f the s tay application within 30 
day:-., (1f mak ing the order. If I t is nOI possible to dec ide the mailer wi thin 
30 clays it must record reasons. Therefore. where the mandate of Order 39, 
Rule; 3-..\ of the C ivil Procedure Code is n OlltcG, the aggrieved parl y is 
entitled I I) "ppcJ.\ not withstanding the pendency of the applicatio n for gr;int 
or \'<!(' ;:nicl!l or a { ~llI po rary injunc ti on (I g:!i nst the o rder remaining in forcc.9: 

t(ui ... :lI tce may be o r fact or of law. Nui;.;ancc o f law refers 10 ultra vires 
:lct!' of th~: :ldmin i sl ri\tiv~ auth ority, Thcrefm~. ill such situ nt io lls, any me m
ber of the pub li c must he allowed to file :1 suit fo r it.s ab:tlement by ri ght 
I.'\,(:il withuut the pCrJTlission of the Advpcate- Gcneral. 

'I he: Consti tut ion (Forty-second Amcndlll~llt) Ace 197695 had consi der
ably curtailed the po\vcrs of the High Court under Article 226 in matters of 
m:lking interim orders whether by an injunctio n o r s tay or in <lny other 
m:l!lllcr. The Iligh COLIn could not issuc iruci im orders by way o f injunctio n 
or o the rwise unless the opr ortunity W:1S given to the othcr part)' 10 be heard 

CXC~pl in exc(;j>lional circum sta nces. for r~asons to be recorded in wri ting , 
Evcn in such except ional c ircumstances thr order ecasl!d to have effeci on 
Ihe cx piry o f fo urtecn days fro m the d:lI.: on which it was ll1:lck unless bef()rc 
th e c,piry of thi s peri od thc o ther p:ut)' had oecn hcard, Cb use (6) of the 
;\ mcndmenl Act. 1976 had further imposed a blanke t ba n o n interim orders 

if il h:ld the cfkcl of cleby ing an inqlli ry in to any mattcr o f public import
:!llCC. or any p ffence punishablc with imprisonment. o r :tny execut ion of :lIlY 
project of pHhlic utility. or :tny acqui~it lOll of pro perty by Ihc Cio\'crnlll t:nt 
Thc.';f; re s l rict i on~ wer.;. hml,'t,;\'cl'. rcm()\'cd hy the Constitut io n crorty-fourth 
Amendment) ;\ CL 1978,96 Now, uncler clall se (3) of Artic le 226. [h e lf igh 
Court shall h:ll,' e the pOWt~r to i ~5 U C e\ parte inte rim orders. whcth~r by w:ty 
of injun':: li,)1l or ~tay or in any other manner; ho wever, the coun sh:-tll h:l vc.: 
(i) de(idc th e m:lIIa within a pt..:riod of ( \\,(..1 weeks from Ihl.! date when Ihe 

:1 ppli .. :a ti \)Il for til :.: \':t c:l tlon (If th l: order i:-. lll.1de or rr.:cL'i\'l'cl \\'hich(,;\'t: r I!' 
1:!1 er f:ri hng wh ich ~\Ich order sh:dl sl:'lnci \;ll' Jled 

Injunc tio n i s all dTr.:"::I I\'(! method 0f Judll'i al con tro l of adlllilli~lfi\ ti\L' 

a~~llOrl where the authority Ius :lc{cd \\ uhoul ,imisdi c ti l'll or l1:'\s :lhllscd it:
JUI I:-lilct io n or h,b \ lubt~d the princ ipk:- or nalur::lI j ll~ti"::l: . 

Inj unction is also an d ft..:t..:I\\'t: instrtrfllCll1 in controlhng the e"crc isc of 
:lClmini st r~tive dIsc ret ion. Thcrdore. if thl.: aciminist r:ltivc authority hJS either 
nOI e'l;erciscd its discre tion Ji all. or h:15 ~;xerc i scd it at the cilsudion o f 

C)J . (2000) 7 sec G<l5 
95 S ]3. cI;; , ( .t) . (5 ) and (6) 
96 S, ]O 
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~ol1l"; lJthl2f b<ld) . UI" It i:. :Irbitr:lry. V I k l s bCl..'r, ~.\~rli"l.:d 1111 ~ .\tran~OL<S 

;:urt:'> l d(' r~tti oJ::; . II I' fl )f :!11 !I~lpro pc r p~HpU~L' . or \\ hL' rl.! it:'- 1,.'\crci sC' is i1ub 
fi J l ' , illjl: lI l'!i,)!1 \\l' llli..i iiI? (;(!l!g l1 Yart/ 1I1 \ ' , .\l lIIli l'/pal /Joan! ); is .In illu ~ 

trall\ ' \..' l: a :;' l' ~JO the \.:( fi,.: :l l.: ~ ~\ !' :nJUf1l.' lj\'e r(: It~( ill C;l:-(' S tl f abu ::. c of di screti o n 
b! the adllll1l i:-!l :lti,'c .,uIIHllit y. In thi s C .I~C. IhL' K anpur \lunic ip:t1ity con
,UUI.: ti."J :1 l! I:I~ · k·.:"I. btl ! {'I..' ... ·alls(' (If h i~I J rent. t r ;'c! (: r s ... h l ltL'J IL' an aid mark!..'! 
I l \\ lh': ll b) Ill..; pb u lIl lI . In P i lla 1\ ) I.' ,lin profit ( ,If It ::. \mll Irl.irkt.:t , Ihe 11111-

Ilil'ipality s(n..:J a nu[ ;",:(' 10 the l~l:lin l ifr 10 d,,")s(' dd\qi th~ 11l3rke t as it \\'~I S 

:.t Il ui ~an.:-(' [n :l s~ l i t t'i:cd by 'tl{,; pL.l intiff. th(' l'u urt heid illa t it1e market 
\\a~ not a nUl san,:c: , Th~r~ afr(;r , the mun! ~i p:lIlt y got th~ rcgu lation 
~l1lendcd a nd s e~: urcd (o r il sdf the po\\cr to clusc duwn an y marke t on 
the: groun d of n \li s ~lI1I.'c, Th e pl.:d !lt iff was pro~t:("u ted for not rcmoving a 
nui sance , i ,c,. the !ll <l rkct. In a sui t the pla intiff cbiTlll.!d the remedy o f 
i njufl (: ( ia n :lnd ck d ar.:uiull on (hI.! ground o f ;lbll :; C o f d i scre ti on whic h 
\\'JS oran k'tl. In p r:tl.· t i l.'~ inj ull1..'li o li h:..ts ?r\)\"~d [() be a suit:lbl(; rem ed y 
fur th e co ntro l u l admini st rali\' 1! acriorl, bu;: it is 11 01 freque ll tl y rl!sorred 
tt) bl!cllI SI! pc::opk h:t\'c pbced Jlw.: h faith ;n cxtrJordil'! iuy re medi es , If 
(he remedy of injllrr..: tion is C\) s('\,:ur...: its du e pi;.IL'e , it i ~ nc:: .. :essary t h ~t 

tVt:I Y pe r ~l.)Jl :-h (.~ t!l d be :dlt.. I"\ ' L~d to e 5 t:,b lj ~h 1 1!~ ri ght s \\ ith'.l ut ~ howillg 

spt::l.'l:.l 1 inj tl ry' UI -llll: ~ \l n s~n t ~,,' I nL' .-\d \"(~(,;l1c-Gl'n ~r.d. 

I II gnuH.inf; rel id ( IJ U ri S ha\ l' I.'l) nsi~ L ~ nLly 1:lkcn Ihl' \ ie\\' IluL law must 
al\\ ;I: =' h;!\c pr~l' c ,k!1(~ O \ ' ~ r ;l!l~ ~'''::IIl:5 ,dclat i 011 of 3dminiQra ri\c ~'on\'cni 

~ n ... ·c . B, p,.abll(/~ fI ( I<(/U v, Sw/c of ,,\.?, 0!. i s:lIl !Iiuslr"lt; \"~ case on this po int. 
III this case the fl.'du L' lIun in (c t i l cm~1H age: far guvcrnment s(: r \'~HItS fro m 
)~. ILl 55 h:!d h~(,\1 dl ~d l ~llg ed hy th ..::\-;e \\ Ito had becl1 Ict lred under the new 
Ji !'> p~ Il S alioll . J lo\\'e vcf. i JtL' r ()11 the r~li rcmC Il [ age \\ .IS ,lg ;1I 0 r:-lI sed to 5S . 
r!1~ CJtIC:.th)fl b..: ful"c lil (! COlin \\:1:. \\'h(' lhcr p~ t ilioncrs \\ cr..: entitled tl ) re
iIlSl ': Hl~Ill~IH with b<lL'k w:\gcs? T h(" ..- (1 11 h.: I) liull of Lhl.! ~0\l:!"Illncnt was thill 

theTt.' \\"nuld bt:! C'0 l1 sidaabk Ch:I(I;) in Ihe admini ~t r;H iun if those alrc:J.dy 
rc tirc::d \\ crl.' a~;"n n.' llh,iuc tcd in to the :-en ;l'e , Th e COllrt ncgativ:tlc::d the 
L'dll k'lIt i V I1 b)' Il o j,jing LhJI . · tlll ):' 1.' l iJ:!{ h:1\ I.' stirred up ;1 nurnct 's l1est c lnno( 
L' \)l1lp la i n l) t" bLing stung" ,!);) Thus.. It \\a s firml y c:, tabli5.hed Ih:l \ the C,"'ln, 

st itut ion 11111S( alwi.l).s~.a~,:, pr~~~d('n ... ~c ~1\l." r adlninis tral ivc ('o ll vt,;: n il'nn' , 

In ~tH IlC l"lJUnlr;cs a g rcal~'[" uSe o f illjum:tion is bi:ing l1liJd\! in publ ic 
law, In [ h ~ US,\ ,lIld EngLLnJ (' \ 'e ll in <::IS:":S o f ~ l drllirll i>lrath~ nde·mah.ing. 
Ihe COlirt L\;:l11liIlL'S :111 ;'pp l:clIio!1 fl)r IIdull...:-tillll il) find 01 1\ if the luk-makin g 
!'(}\I er has b~cn prope rl y I." xCI"l"iscd ~ )r ·no!. ,\ 5 Illcnl ioncd eM:ier, withi n th e 
(~ ... kral jl1iisJi ... · li l lll in the USA. wrils h ::\"1~ "oCCLll'0J1lpklcly rq ,!a\,·c ... J by inj ull(" t iol1 

'1 7 II ,H, ( l snJ I ') ,\1\ .1 1:i 

')<'i , t %5 SUPf' S( \ .. l.-:! 
'J') , 1.1 , II 4(' ,; . 
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and (kc i:J r,H1o n In England Injuncil on is (rIC..:'I), u:-.<.:d against ad rnini~ t ral i \'c 
a U l horiti ~,,_ In Hm (!IJll ry v, t:lljicld, w lldoll Borough Crmllcil l inj unc tion WitS 
grantL:d a ga ins t the [,ocal Ld ucJ lIon ;\uthority on an applicati on by a parent 
f~Sl r:1i!li ll g til:! :mthority frolll cOllve rt ing iI ~ramlll;lr schou l into a co rnpr~ 
hell5iyc :-.~h00! III \ lo l.:1tlo n 01 the EduGHio n Ac!. and th e facL L h~\[ the parcnt 
h.td no kg.1I right to ~J1forcc was nol tre;lt c.:: c! .IS :1 di squall f ic<tt ion. 

(2) Dr c.: I;l rnlio ll 

D(:cLlL~tury :l.:ti on may be defined as a j udlei:11 remedy which conclu
:" i \'dy dcu;rm i n~ ,..; !h~ ligh ts and obli g~H io n s of puhlic and pri vate persons 
il nd autiloril ic::. without the additi on of any cocrci,'c or directory decrce, 

In the \\'Ol'ds of k nn ings, decl aratory acti on is a symbol o f the ! v,'en
ti\..,th -ccn lL IlY c\lncept io ll o f law, because it is highly democratic, In an age 
\',hcr~ morc and mort' :In indi\icl ll J.I ' s :lc tio:) i:... ll:tbk10 bring him in confl ic t 
wi lh the ndmin i ~tration, elecl .lratory act ion sati sfies the need of a simple but 
all clnbr: !c ing me thod of redress agJin,, ( the admin ist rat ion. SOll1cl imt.:,S cae/'
c i \'(:: re li ef is lI nnecc:-.sa r y aga i ns l p uhli c 3u th or it ics wh ere m ere ly :t 
c.kcbratlon is enough to !\ ecp the authority withi:1 the bolllld ~ of legal ity. In 
!':ng l ,md , under thl! Crown Pro(;ccd ings Ac t, e\'cry cla im againsl thc go vern · 
men t m:ty be by ;] dec laratory actio n. Being an orJ i ll ;l ry I:l\v rcmedy it is 
l'r.:e from tilt,; tc.:-h nir:dliics of writ:, rcl<lting to IUCII.'i ~t:l l1di , choice of remedy. 
dIJr;!.:tcr \,1 admii1i,>lrati\'l..~ :1rlion and the nature of the admi nistrat ive. Z\ Ulh-
(' J'li Y, 

The hi:... tory l.lf clcc larallll)' :!c t iO Il in Intli:1 begin ,,> with th e ;\ CI o f I S 5 ·~ 
b:, ,,,h ld l tht,; piu\i:-Ions ut the ChaJ1c(:fY PIU..::~durc , \ CI , I S:)~ relating to 
the gr.Ul t (i1 d l..:..:: I.!LH,lry Icltd we re made applicable to Ihe Supr(: ll1e Court 
111 I Tld i ~1 in P(c~ i (knl.:Y Tl) \ \ ns, ;\1 t 11:1 I i niti al SI:lgl: ('('J uris d c.,j a rt~d the ri ghts 
ii f p:11 li c..; i\:" inlrlHJ.I1.: toi')' tl l thl: d ll\:I.:tory rc. llcf which l h~y 1I 1tiJll atd y gril ll ted, 
In I Si C) the ~;lmr..: pr~l\'i~iu ll :' r'\..)u nu pl.l..:'c ill Sc.ctioll I ') ot the C Iv i l ProC C.U1I1 C 
C~xh .. , ISS9, In IS77 th is (kd;)r: llo l ), felid \\35 lI';llh rl.: ll ed to SL'u ion ·rz of 
th e .spo.:l.: d·lr.: [ ~LhLr ,\ I.: t :llIJ, t hl'r(,,~l rtCr. tCl St'Cli ll ll .'i 3-1 and 35 of t h~~ Spec ific 
R-.:.ild : \L'1. 1963, 

COlldlllonr; Jt} r (h~' gU/I[{ nf dl.:dw(!{ory IL'Iit:'j 

(i) -f he pers() 1l lllIlil hi! l.'nrit/I.',t to (I '{egal c/,(/f (/ctl!!" or tv (/ ' right to 

(:!I_' !"o!'L'r(\", - lhr..: terlll ' k~,ll Ch:11.!cter ' is nut in frc q ul.,:lll li se in legal 
dr. l f't ill~ , but If interpreted ill II =' Wide c()nnor.:H IUII, Ill :l)' illd lld c c \'c ry j UI':.t l 
re l.llioll::>IIIP uf :\[1 ind i vidual \\ hie- h is rr.:cogn iseJ by law. I II j uri st ic p:lrlimce , 
leg.!! ch:lr,lch:::r i:-. eqlli \';lk!l1 [1.1 k g.1! :-.t . l\ll.'i \\hil.:h ilia), I!lC l lIdt' o lliei :!1 po
sit ion, profcssioll. :-'C,\ , m:l riLIl SI:llll:-> , millori ty , leg itilllacy , nat io nal ity, 
fr. l i1 .. : hi ~ l.· L'k', TI l\:rd\\I\:. til;..' ! ldll hI ~!.lIlJ for ;1 public I.:k .. : tio!l o r the r i!.!ht 
It) g'-°t ;1'1 l'kct inll d ':I:I.!i',:d ill'. ',1Iid I i' ,I: h : tl1.: s',lb_:.:,:1 of <::::.:: 1.1r,lIory n.:l ~cf, 
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I II Il!~ ;-'::! lh.-: m:l!llh:r, Ih\! 'tight 10 ;\11)' plUP~rI)' m::y inc i udc. :11) ), 11 ~ ! 1\ 

\\h ll..·h b 11\.1 \ a rn~ rl: hope o r L'h :II 1('~ (Ir , ... hirh i ~ !lot L'O!1i r :t('· Iu: 1i In lI a lUrL' . 

Tth: !e ~L'L::I1~ iO be IlO r~~b\ \ n. e.\(tpt !llltltip l icil~' uf ..; uit:-.. \\hy l hi·; 

l l' Il~L'J~ C;I II!\O[ ilL' H"l..1de lI1CJr..:: bru;\c\·b,ly,::d h~ u:'.ing l iniy Ih .~ \\t·rel ';'it! III' 
\\h i\.' h \\,Hlkl ilh:lude llie ri~ht o f ~ 1: !I l1 S . prllpl'lly rights :l11d olh •. .'f r i:;l , t~ .11"..: 
lhl' 1('1'111 'n ~ht ' \'.,I uld ,"'1 Inprclwnd ~(d h 'li:lhi!i l y ' :1 :1U 'irnmu ll i ty ' T Il : , :' 
:','!<: 1\ ·.\. I'dJ l' \.' ;.hJ~:. :bk (1':' :1 p~ l:-"L' ; 1 ! ' I ' JbLtin :1 tk'c1.lr.1I r\)11 In thl.:;" (,f ]",' t'\ 

Ihal. :t \.·c.l tai n ~t;J IUIC d\)c~ 11\)[ apply \I) Ii!;l) . 

~II ) l'fIi' re IIIII.H !J,e> .H}l1le, dGIlf!,('1' 01' dClrillll:'IH 10 .\·/{("II 1"15;11{ ( II" \ ' /([ /( ll " 

l ( i'.-Th '':-fl! mllSI b..:. sOllle pcrson or authority, plIbllt u r pr ivate, c.i ll il'l· 

I ntere~led in denYIng :-.uL'h <.:ll'lf; \\.· I (;( l)r t'i~ht u l' JllU ~ t h;,\'c aClll :dly dcnil'd 

" 
till) P/(IlIIIlJf III1!Cl r .\f..'ck {lInli t' I' rdief if he 10\" 1 . .'lIfirlca' ro il. - Th is pl:J ... .-(., 

:1 r(' ~ t rict i ull on the POW(, f (If the cou n to grJrlI a mere dcclar.llion. In silll

;" lj', I!\S \\ he rt' the rb int il 'f i:-. cmi lkd to (,ollscq:le nt i~1I r~ li(' r :l1ld does I)\..' t 

\.1;lilll it. the L".)UJ( " il l !lOt gl ,\JH d;':.::!i.i r :i{~,!· ~ reij!,; !". :: l\)rb~ql1erli i <l 1 rclkf is 

Ih:l t rdiet" \\hich oi I'C(,;ll), 11 0 \\ 5 from {he dl.!cbr:uion. I n i1 sui t fnr decbr'lIi (ln 
in <.! case of wrongfu l ui ~ rni s~::l!. th l.! consequC'nt ra l rt: lief wou ld be n::in ~lalc , 

Inell( ,:nd ;!llc;trs ufsa];lry. Inju iK tion ma~' be ~ l·onsl.!qllcnli;ll rel ief in certain 
;-.iIU:ll i01l3 . In Engbnd :l lld US .. '.. \.'(Jurts :I1'C entitled tl) '£ 1:1 111 'rn~re d L:c br:l ' 

IUlll · . '!IlU Ihe plain ti ff 1Il~1) rC'~er\c funht.:r rLliLf for a ~e]J; t]ale :It·(llli!. 

In th~ ;II'C:I o f pu b]i \.' 1.\\\. \.·u l1scqul'llIi al rdief o ught 1101 to he of 31g lli-
11\.·,H i,.'e. Thl! \\.·r\ n:lI l1 r t" o f a declil r ;1 !Ory proceeding i ~ nO( CI.) I11 I .. )j,~nS:Hi 0n (11 

rcsti tu th)1l bU I pr1J~L.ior}." /\s ill the rase u f writs. th~. UllL"~, (10n of ('()ll;o,L"

qUt>l1l i ~!I relld dt)c'~ nIH ar i,c. ~t\ III a dcclar;:loI'Y act ion il ~h()uld nO! Or::' 
~ · \.·k\';\ nl. In :1 ..:.-asc ot" adl1l!!I i sl r,:lIi\'(~ in:.!t:tinn ;1 pc: r ~o n nlay be I1lIl.:re:-lcd ill 

,I tll\!(~ I,ketal.llion tl1:l1 lll~ in:l.::-t l('11l is \"vid '!!ld 111;l~ !H lt llcn'::':-~Irdy I)t" ir; 
ICII?SI..:d ill ,1(1 10 11 ill a p_:r1 i(lIl;,,· m ;lI111Cr. 

TI11.! (' ssen ri :ll lolL l l f dC:.:br;ut)ry actit)!! III rub1k bw as ~ lll t': !llS of 

jU,!t\.' I,t1 \.'( l1l11l1l Ilf ;H.l1ninis tr: tti \ ·c :lL·t il,}!1 i:; }'\.' ( It) be ;Ipplcc i:lted i ll India II 

h l.! r~dy \.·nn~ltkre, l ;m cl lHil! :-cJ :1 5 :1 mock to> r ... ·gulatc pri\·aIL r~l:!(i{lJl ~hi r. '. 

r,lllICI Ih:1Il Ihl' rcbtiOIl :-. hip bCi\\'cell citi;t:Il:.> and t h~ ~JlTlini~Ir.!lil)n. Thi:-. 
!)I,.:r. ... pl'Lij\c. IS thL JiIU\ l ng ~piri1: behind IhL IU;:ding of th is relllt'dy \\' i ll1 the 
l\,;st ri( ti Lln~ l1I ''': ll tI Q l1l!d e.l ri i-.;r . 110\\"l.::\('r. I ll is .d l..K's not mean tha t the usc: o f 

dl'\.·l:!raH 'ry :lL' I!UIl i!l pllb l iL' 1.1'.\ is wholl y ::h scn l. I II all c:\~CS where thL" 
:!l:lll1111i'll,lii\c ;Juih'l]"l\Y la,'\-.:-. c"\~'L:l'ds or ;!~1 th\.':-' jur i 50 lii,·ti P!I (Jl' viola l "::s Ih ;:: 

llli lll.."ipk..; I l f 1l. llllr;d .1u:'l il·1..·. dC,·1.1Cl\tl!)' ;lCti(lll jl;t1vide:-; Ihl;! reyllircd relil.'f. 

~----------. 

~ Q d(','<lI' .\ II!:,-1I \ N, .11.1 , ~ (H, 1: 11;1 ... ,\ I R I'n) .\ 11 I :iS: O.R 1-: •. ,:1,/,1" \' . I). A.'. N('(!.!y . :\ I I ~ 
l'n :; ·\ I'I "; <) 
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III Brij Raj ;""risllll(l v. ,)'11(/1'./ aile! iJro.L J, the Supreme Co urt appli ed th e 
princ iples () f cl!rt iornri ill th e di sposa l o f a dcclar:Hory suit by a tenan t for 
thl: dcclar.:lIion 111.11 thc evict io n orda or the House Rent Controller under 
th l! B:h ar Uuildi ng Control Ac t was 1I1tr;t vires . In the same manner in Joseph 
v. Calcul!(I COfJ'Il . .! , wh~rc the Calc.:Utla ('orporatiun had issued a notice to 

the plaintiff to rCl1h)V l: cc:n:l ill proj ec ti()n ~ under the Calcutta Municipal Act, 
<I ckc larat io ll W~! s granted . 

In Srm c.? of .'1 I', v. :\I(IIIt; ila[ Slta rm(t~ th <! ("ou n he ld that a declaratory 
ckcrec Olcrdy d~d:trr.:~ the right of the dl:crt"~e-hn l d.:r and doc~ nOt dirc:ct 
anybody to d(, l ) ; refr:!.in from do ing :my panicu !.!f act or thing , hence a 

d~ct:J.ratl)r)' c.ko.:rl;.'.t: is beyond the purvic \\! of exec uti on proceedings . In thi s 
cast.:, tite lec'pondcll t had fikd n sui t for dcc i:l ration under Section 34 of tht.: 
S~t:ciflc Rcl i..:i" : \ "::L 1063 th::n he continues to be in service but did no t c bun 
conscquent i:t! bt:n~fJl like arrears of salary. The court granted a declarat ion 
but the rcs pond~m in exec u tion proceedings h:ld cl:1.imed consequential 
benefits . 

In R(1l11um ,<!I!(II 11 Reddy ..... Sesllll i< t!dd.\G . th e Suprt.: mt.: COlHt ad lkd :! 

ne w d imensi \)n h) thiS reilledy hy all ow ing a ckclaratioll for the cnforccment 

o f a publh.: right. In this cas;; . the petit ion;: !" prayed for a decbrati on to the 
e rrect thJ.t cen;till properties belo nged to the d(:i ty. Though thi s ..:bim wa~ 

nOL for a h:: ga l charac tcr or :1 ri gh t to p ropl.;[{y, the d:.:claration was g iv(·n . 

T he rCIl1cdy i", abu ;1v:l.lbb1c (0 a t:lx jl:l)";;r for gt:ttill~~ a dec larati o n a ga ilbt 

Ih~ m Uflit:ip;l1iI~ fvr mi s:!pplic<lIion or mi ~<.!ppropri:ll i o n u f property. B ut 

\\hcther :l d':l·l.!r~t i u !l cCHdcl be g i\"~11 Icgard ,ng Iht: un"::u llslilUlionali lY of a 
S!J.IUic i::; !'lull U1K leu. If {ht.: lilll i( :1t ion'\ of 'conscCjucnti:d rehef' , 'kga! chilr
:1 " .. lcr' :.l ilt! ' prilpo;.'n~ Il g IH S' arc c:imin a t~d from Ill:.; preci ncts or dl.:L'!aratory 
re li e f. it wuu ld do the \\ \)f l-.. of cenior.Lr i , mancla mlb. pruh ibition and quo 
warr.:llllO i l1 ~o f:tr :: ::. j udil..'l.:ll C"ontr01 of adlll ini .·;l r.l ti\c :!ction is cOllcancd. 

D~(:hr.lli0n and inJu;lc lioll may b,; prdpc r reiil·f In ;! pe titio n until"/" ,I\nic lc 

:r~ of Ihe C OIb!!ltHIIH I i 

[t i:- a di sc rr.": tionary remt"dy and 111 <1) be n:::lll <.;(:d if i1 \\Oldd bc infrl!c
Lll Ol!S . nr it :\n ::d:.:qU.tlc .tlrcl"Il:l ti\ e (' .\.i sts or 0 11 utha cquitabk con s id ':: fatloll.~ 

.-\fter th e f eJ:.:r,d D:':l..'br :ltofY JlIdglJleJl[~ A CI , 193-L lkc bratu ry rcli t.:f 
:h :t llle.I :-U I C (lr CIl/I I I\ ll f l.)!· ;h.lmill istra tivc ;\C tIO Il 111 USA h.l s g re;!! I)" ill -

:; ,\ll{ I I);) SC 115 

,I .. \11{ tl) 16 PC I ~) 

(II)I)S) ~ sec 5)Il 

(I t\11~ 1967 Sl· ·: ~(I 

7 f.: A· "'·,,}w'!! \ .\1::,· ,1/ ,\/ ,;. /1 .:, .. ·\ IR 11) .5" St· ./2) 

;-\ if .\/,11;' . ·1\·" '/1 " G"I'lIr.!h 1'1 ·r,i f>,'d !. ( 1<)00) .5 C\\·:'--i (J).I MI'::.! hr.:d \ . ",: :'11 
:.'.j ·:i,·ii ', :!/:\ . . \ tR 11)·: 3 1',11 .' 1 



8J Private Law Review 353 

creased. Though in England, it has not reached that level o f e ffi cacy and 
util ity, it is in constant usc along with other writs. 

(3) Suit for Damages 

\Vhenevcr any person has been wronged by the action of an adminis
trat ive au thori ty, he can fil e a suit fo r damages' aga ins t s uc h authority. Such 
:1 suit is filed in the c ivil court o f first instance and its p rocedure is regulated 
by the C ivil P roced ure Code. T he requi rement o f two month s' noti ce is 
mand:HofY under Secti on 80 of the amended Code before fi li ng the suit. 
unl ess it is waived by the co urt in spec ial circumstances. The ex tent or lia
bility of the admi nistrat ion in cont rac ts entered into with priva te ind ividual s 
for tort s committed by its servants has been di scussed in Chapte r V III. Prin
c iples determi ning the quantum of d:un agcs arc the sa me tha t govern private 
ind ivid lla ls.9 

(-I) Affirmntive a ction for the enforcemellt of public duties 

During th e las t few years, the S upre me Court of India has certainly 
developed a fi ne jurisprudence o f r ight mobil izatio n. A ffirm a tive action fu r 
the enforcement o f publ ic dut ies is one o f the areas where the genius of the 
Indian j ud ic iary has been regis te red in a unique ma nne r. It is n fact th :n 
j udicial redress ca n morc readity be available fo r wro ng ful ac ts than for 
wrongful omiss io ns of publ ic bod ies and the effec tiveness o f the j ud icial 
remed ies is also limi ted ei thcr by thc ir intrinsic cha rac te ris tics o r by rcstric
tive technical ru les. JO Ho wever, Rar(a l1l M Ull icipality v. Vardichnnd l l is a 
unique :est imony o f a new j udic ia l dYJl:l mi slll, unhampe red by thcse limi ta 
tions, 'which has produced ncw 'c nforccment' - d ime nsio ns to public duties 
owcd by Oldmi nistrati ve bod i ~s 10 people at large. 

Thc Ratlam M uni c ipal ity is a s tatutory body cons ti tu ted to undertake 
and makc rc;\so nabl e and adequate provisions fo r cleaning publ ic s treets and 
publ ic pl:.iccs. abating a ll publi c nll is:m ces and d isposing o f nightsoil. rubbish 
e tc. The RatJam Munic ipality, ho\\'c\"l~r , neg lec tcd its pu blic dut ies a nd c re 
ated unbearabk ins:tni tary co ndi tio ns. Wh en no thi ng could mo ve rhe 
Il11Hli cipa li ty to rcmcdy the deplorabl e conditi ons, one of th e res ide nts fi led 
a sui l agai nst it under Sec tion 133 o f the Cri minal Procedure Code for the 
rcmoval of l1u isance to the public w hich \vere ' unhyg ienic cond itio ns ' in 
this C:lse. T he ma gistral!! ordcred the municipa li ty to abJte th e nuisanc:; 
with in 15 d .1YS. The mu nic ipality in stead of duing its d Uly wh ic h W~I S its 
k gal and moral re spons ibil ity dec idt:d to chal lenge the nugistratc'S o rder. 
The cast: ult illlutt:l y reacht:d the: S upremc COllrt which no t on ly c:..;p rcsscd 
apprt:ciation for the 'acti vis t' app licati on of Sc~ ti on 133 o f the Crirn i n ~ l 

9. T/! {I\\,{/ r .lM I'hal/Illal v . Ulli(ll! (Jf India , A lit 11)j5 !)C -1 63. 

10. Ill" Smilh: J!.: I:tIC I..\ L Rr:xlI,w OF A O.\U:O>:ISTRATI\'E A CTIO:"' . 1%0. p. 5:!6 
II. (1 9S0) -1 see l (i :! ; A IR 1980 SC 1622. 
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I.n,,: it' l d\o!:.~' ,;, ': 11: ~ ,\ jl\,.' il it n..:~k(.\~,,\ Itl .! ,) :"'-,1 l h ...:: i.hl Jr,;1l1) )C;I; -.., 

I '. d l1';I~ lh''..11 >- .. : [b·.' ~ ..: t ~!~liL ,d Ijl: I ·;~'r.:.l\I~''- ;"1 :, :h ... · 1l1l:r.r':: p :t;U). thc Su
t,jl.·t\h' { ,'. II! 1.·;:lrl .. ...:'.:I! ::::\; ,: pdb:l\...· i ,Id) l , .ll"h·i C\ill"·"II.: Ibc:lf Irol11 plItol .• ,: 
!.,t: . .> ,!,1J '" .... j, 1 .... !'d::ll':'o ".1 tlh.: 1'11.':":.\[ ,If lil! .. 'l."l,d !1l1bil il). Thl." 1..'I..'u ll 

; ':-';' j \ ~'d 

.. ,\ h,~ l ll illln:tI PnJI.·cLiuI(: L ude u~'r.: r.I1Io.:" :!~:um,1 ~!atlltlJry bl)dl6 

;l:,d (} thl'[":- I cg.lrdlc:,s of th...:: l.·a~ h in Ih!.:l!' l'l,t'kl::.. \,.'\cn as h llm:tn right s 

undc r J'.1I1 I I I o r 11le ('() n ~ t lt~lli (' n ha'. c ", I't' I\.'::.p;: ... ·tt:-d by the Sl:1[r.: 

.... . ;!I .... ~k ..... ! r'ddgt,t;lry j 'I ' I '. I " I(1l1:'o. LIkc\'.I:'oc. SI't:il1 1tl 13:' \I f the ; \ l'l 

!'~,I" I·' ... I'.I:~':': ..:I: ! u~:.: \'. he.:; l ih.: Illtllll('Jr:d (i·loll. II I .. pl.!nnilc;..~ . 01hel'\\ i::.t: 

:1 . 1\'i~:~';I:I.· "U[~wly b~,d ~ il l' p,n..:l;ydclm:l· !:;'l\r.: rn lll l: r1\,ll Jgcnc y rn :l~ 

iL';!,lii:, d:'\ ~LI:; ":'" I1n .. lct thc :.1\\ hy lJlg;ng In .:'ol.lt'-Jdl.' lk 'e: ;1 .... c l f-l· lc' :l1..:-d 

t',lnk.lllpt,·Y 1'1 PCI\L'Ilt::.d l.".\ r:-..: mittLl rt bl!d,tcl 1'11.11 C:~llilot be."Li 

r l:ln~n:,.: l~ .. '\\n the: ~)1L : 1 I" .. ) f c\[:.:n siu!l ill' ti m e th~ I.·Lll!r\ p l linteJ 0la th:tI 
... :;~I i ~t';\I':> 11 ~:j : '~~:"r.: J :-.ir.(' ...:: Ih~ m ;\g j ~ II;I I C 1ll"Je: :hc o rder but !he Illunil'i · 
; ... ,],;:.- h.:.J ,! ,l/,.C ;~I't ~I~I1':;' {() irnJ,'krTIt't11 Ihr.: SJI1lt' '1 J-i~ \ ,a.;,; I~t:rh:l p" the !ll (':-. I 

,: "l' ~'ll:t' l L'!~:i> t C'1' !l1in~ 1': 0111 ;1 pl!~lIC bl"lct:, ('h.lr~L' d \\i lb the p ubli .: du[~ 
.. 'i' r:,I:!Jt,IJ:'l:n~ :-.1 :1; l.I11 .,rl 1m \\hil.·h ruh1i ... ' hl..'.I ::h ,,~t:p("ll(b 

\ 1.I,:l1:r;j':llO:; 1;:-. ,\,:II\i:-.t pl..l . ...:l1re th..: SllpJr.: r,H': l'l".ln ~l lll g ht to fr:l.I11t? a 

'1.:1:0.::1111.' ;inJ i!' .\ tli!lr.:l.\b lc 11.\ ~!t1 pk i11e lll thr.: ";lI1 11.' ;uld ~,\~n [ 0 ~upe:I'\ ' i~~ 

d!L' ::lq'L.:!rIClli till"il I'j' illr.: " ... '''I.·me: !r JI J'Ct' [C\\ I \:': [:l.l~b l!' ~n~ III supcn i:-.c [hL' 

'~;'il'I1I 'i !:'::h' l; f tb..: <h,:: ,·, .. · :'111.1 [ I' l'r\l-:'l'l"~l:t : il'~ rnLI!lil.~ip:11i1~ · if [h e 
,...-li ... ·;!];,: \'.,;'" I~,'I "IllY !m;"'km": !I {(,d \\ 11hl11 :1 pr.:l lllJ (If (lilr.: year. Th(' t'llllli 

.:1:-\, ~·\.lh'lt;,·j tht ~!:l;r.: ( .... i'\ r.: l l '::II;:'l1t itl !'rl"ILi r.: :o-u! 1 k'iL' III fund:, \I.) iht: 1<:111.1111 

\lll:l!':I!,::i!l~ II' '-'iubh.: 11 h' i!:lp! ... ·JllL'tH the :>-l'il:';lll(' 

. \ ~:-'l!rill; :h ;\lJ I ,) l 'e"['lk \11 :-.i; ;, tI :t r :,ilU;!Iidn..: lil t.: Supn:ll1t: C OUl l .. .';1\1.'

~"1 1l·,\IJ.\· :1'-'1.'1 !1.' J Ih .1! Ihe Ill·,hi ... 1' 1' pllhli~ bndil" \\ hcl h C'r ;lppo inlr.:J \\r 

,'k'L·t,',! ' ,\ill il: I\L' 1\' 1:1,,· .. : the !'.~,;l:il!y (i f 1.1\\" if \\11:11 th ~ C ,'-' Iblilutil'll :md 
(" 'i l """' l;~) il-; ,"~,1 : 1;111 dl i ... '1.'1 I:W:l1 il l J ,', :I f ..... ddlcd ,'.r llt'n il."d \\wnh=flJll~. The 

!!" i l\l" ,',!.~'.\ f 'I.)'.;~!,'n ~I I l/rl." Crilililu! I'J ",'.:..::Jlil(' Cl)dr.: \\:b u-.t'J flIt" 

l:,C l'l!l lI f ... ·I"I1·;\.' til 0 t' p'i.IHI' dl![ IL' ... . nut :1"; thc IlcnJ in Judi(i:tI beha\ l(Hlr ill 

~!;\';: ! e: .. l lir.:!'\: :-':cl11:-. 1l ! b~ Ill' I'L·.l ":l,n why m:dh 1.lin u -. I.·annot be ll !'ot:d f l..') l' th is 
;'tl l 1"'1\1.' I: 

1.' 1"';!''' ' I\ f, .'' ~,iJ.''II\ .. \ ,;1,/:,'.') !'I.!. : 1" .'0 ,..j SCI ' ,(, ~, 1/1"; 
I, ,j 'I. !; ).i ..,f\· Jr,'! I ~l l ·\i!{ j. l .. O':-;C t(,~~ 

j.l !:" j' 1 -.1 

I';: \" ). \' 1 .\')JI. .; ;.;: li ,; .. III . .... ,'1l~11Il"ll': l ' I {'r"l'~~I'r \11' J.~:n 
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Judg ing by pas t experience. ho wever, o ne salutary j ud ic ial rap on the 
knuckles w ill no t move the establishment out o f tradi tional ine rt ia and 
apa thy, but it does indicate a 'writi ng on the wall ' which public bodies 
cannot afford to ignore. T his dec ision shall also remain a refreshing examp le 
of how an enlightened judiciary. even wi th in the limitations of law, can 
enlarge and enrich the concept of ci tizens ' rights in a democracy. 

PROPOSED AREAS O F DISCUSS IO:-; 
J. 111(" prophecy of Lord Denning. wriH en in 19-'9, (hat as the pic},;: and s~o\d is :10 

longer suitable for the winning of coal, so a lso the procedur~s oi \\r1LS tire n01 
suitable for the winning of freedom in the new age, has come Ifce. Perh:lps Lord 
Denning' s prophecy was fou nded on the tt:chnicalities from which these wrilS suf· 
fered . Against Ih is b.."Ic kdrop procedural technicalities and incon\'~nienc~s of writ 
jurisdiction in India may be d isc ussed . 'me discussion should aitn at exp loring a 
simple but effective techn ique for providin g judicial review of administrati ve acti o n. 
Students may consider the sugges ti o n o f the Law Commission in England, th:l l an 
'a pp lica tion for review' by the coun should rep lace lhe present compkx r~' lIledies 

IRE.\tFJ>IES IN AD.\II;.IISTIU.TIVE Lr\w: Law Commissi on Workin g Pa p;r No. 40 (11)7 I ); 

2. In India , the importance of injunct io n and dCC!:U31ory action as Ihe gena:!1 lllilHy 
remedy by which the k gahl)" of an admiuiSlf:tt ive ac tion may be dth!rmineJ i ~ s till 
10 tx recognised. One of the reasons is the St.ltulOry constr.li nts of ·rdatur 3<.:lion· 
and ' further relief requirement'. Di sc ussion Ill ust re \iew the efficaq ()f Ih th· 
ll:tnedics in thc public bw arca with rhe ai m of evohing ccrt."Iin principk$ bi' \\ hi ch 
Ihe lISC o f Ihese. less tcchniea lr e lTlcdics in pro tecting nOI on I)' the paional but publ ic. 
economic, aesthe tic and environmenta l righL~ m.ly be increased 

J. The above d iscussions on \":ui ous .lSpC'L~ of judit i:!1 rev iew of ad ruini:-.t r:!.lI\C :klidll 
should (' ruble students to review c.x.js ting remed ies with a view to c\,oh'jng simpkr 
and effcc ti \"(: system. In this bc hllf, the following options Illay be dis,·uss~·d 

(a ) C reat ion of an Admin istra tivc Divi sion o f Hi gh Courts and thc Supr\'rne 
Court . Assessors expcri enced in adm in istrative m:lltcrs and proft:s~iOl1J1 skills 
would ·assist where nCCCSS.lry. 

(b) Engr.lfting an administrative jurisdiction of the continent3! I)IX for OUf kg:.1 
system. admi nistered by a court corr-csponding to the COllsci! d 'EtJ.!. 

Co) 'Application fot review' proct'dure to rcplac· .... the e .x.isting rcs:ric ti vr.: tr.:m.:J I.::i 
whi ch would also Ob\·j:llc thc need to speci fy au)' spcclfi: rCllll'J y to Ix' 
sought. 

..t . The Constitu tion and writ of the hab..: :ls corpus lIlJ. Y lx' di scu:iscJ ag.liOSl lilt: had; · 
d ro p of the lJabr!as Corpus case. Sp.:ci~1 allcntion flUy be p.lid to the: JI S~l'nt o f 
Justice II . R. Kha nna. which se l th .... tonc for fu ture development of Ihe b'.\·. 

5 . ·· Ins tcad of bdng astule 10 discover re3sons for not applying thi s greJ.1 constiluli (.! Il:1i 
re mcdy (~landJrnus) for erlOr and misgo\·crtllllent. wc Ihink it our dut), to tx vLg.i 1.11l1 

to app ly it in cvery case to which, by any rcasonJbk constnJclious, il can tx Ill.h k 
applicable." It-.-tutin, 1.. Rochl!.H1.!r Corpll . \'. R .. ( 1958) 120 ER 792.J StuJelH.s ml) 
di sc uss Ihe use of nunilimus in Indi.1 in thc ligh t of this sutclIlcnl. 

6. Wri ts o f Prohibi tion and CertiorJ ri arc comp\emenury writs but certiorari is r.:mcllil l 
whcrc.1s prohibiti on is prevcntivc. In t h~' light of this Slllcmcni studcnts rnl)' Ji s..: us s 
the scope- of tx-lh thcse wri ts. 
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Public Interest Litigatioll or Social 
fictiull Litigation 

SPl'j;d :\CI Hl il Llilg.:Lh'll (SAI.I :md Puhlic JrHt.~r~q Lri ~ . ; -, ( prJ) ::re 
[hI..' h.' 111h \1.hICh ,\:.~ lhl'cl 11'.t('r,,:lul1t:~abl:. III I nUl ,l.1 T he ll:nl1 I' lL COIlle..":' II) 
u .... 1ro m ,\ ml.'J'1('111 iU II ... d;": 111111 \\h":l(; it \~;\S d C~lgnl. . .'u \I) 1J11)\' ldc k~al rep -

1 l'''C llt;ll illil i (i prC\'i()ll,l~ lJ:H\.:pr('~cntcJ grolljJS ;:t lld illl('n:!\ l ~. Th e n(,CI..·~si t y 

: ' 'I Ih lS \\;1 " Ih(; rL\:u~t\Il!,' ~l lila l tilt: fI["dinJry marb.', place fl u lcg:ll :-cn icc~ 

J'.:t! ... III pnl\ Ick ::.u,:h !\l'[ \k!.?:' tu , 1g niflc;:nt segments o f the /\rncrican popu 
Llli,,!] ~l!l d tn ... i g llifll..';Hll lill CfL'.,I <." Suc h ~ tOUP !\ ;tl1d illlCr(;~IS 1IlL'ludl! p oor . 

C J)\,lrnnI1lCl1ta!i~ts. l"IqhU ;~ lcr:,. r~h.: i al :Jlld (,Ihlli\..' Illllln nl ic .. . :lnd others.:: 

SAl . i,,;\ SOI.:in -CCOri':l rH h,: n:(WCI11('n t ~e ncraled by Ih l.: j udici:J I~ · 10 reach 
.I 1l~ licc L' ~ p~l.:ialJy h' the \\ c ~! kc r St:'cllons p C the: .... (,( iety (or \\'ho m t,;\"C: 1l afte r 
I\\() :tile! J. h.df decades l,f InJepclldcnl..·t,; JU:-lice i, .. mad)' ;t Ica::'lng illusioll, 
III e' the r words, It Ie;. i.! ! ":l~';lrJn :-t r:l\ ('gy o f tht,; judiciary to ['(:adl ju stice to 

ihosc who dut,; III socio·c .. :onol1lic h~lldic:.tp cannot reaeh the doors o f the 

i..'C'u riS T he refo re, it is J, ludge·!cd and judgc· induced s tr<lt~gy Jnd represents 
high hl.' l1ch lTl:lrk nf judi ... 'I.l l cre.lt!\'ity and scn 5it i \ ity to Ihe problems of th e 

\\~;I" ~1l1c1 the ndllc rJ,hk , The idea of SAI.lPl1. CJ.Il1C from rrc rio populn r is 
('I f the Rom:ul jurisprudence ",hidl ;lll o \\cd coun :!CI.'C~S to eve ry citize n in 
n,H1CfS (I f p ~l hli (' \\ ron p In I m,!!;1 inspir.l1iol1 10 COll rt for the de\'e! opmcnI 
(I f lil i:"> S! r ~Hcgy c.tlllC fr,"'I :11 the 0ath \\'hieh J. jud ge lakes In ddend the Con
"Iilillion \\ hLr\.:ill ~oc i(l l~\.'(lnom i ('iu~ticl' :!nd equ.d coun ~h:(:C~S :trC' the ~"Irilllc 
prilKlpks. '1 hus IhJ~ 111,:\1 \ .::1 1\ (: :-tratt'gy \\hi lt::: pl'lH lding c a ~) accc..,~ to jtJ:-.
th'l.' 10 Ih;:: \, l'.ll...er ~('L't i' no; l, f InJ ian S('l ... ·iclY :1\50 pro\' ides a powerful I<.wl 

i ll tIll..' h:lIlcls of publi l,'>sp lrilcd indi\'idu:Ils and , Pl'i :d action g roups fl)r cnll)· 
h.U1!lg. (: \pl n it alion :Ind inJlhti c c ;lI1J securing for the undc rp l j\'i!cgcc! 

:o. l.'gm(,llt of S(\CiCIY, Iht.: lr socia l and ('('\momic (,lltitlemcllt~,:; 

1. \ I :-;AT C R E .. \ :-;n I'lolll'OS E 

PubliL' IlllI.' IC ... 1 Lili~ :! II (ln \\ h l...: h r:1t.:.Hb "~:~:; ,I:ion I II Ihl.' I" l;,,'i '::0.1 or pl.: 
Ii...:' clllaeJ Judl (I .11 prLl\.l,:' ~ In 1970. Thb t)J"c o( liilgatiun \\'a~ inno\',\lCU 

:'1m tcmpicJ 10 19H~": \\"h I'rof. l'pl'lhl l l Ul\ i Ih.\1 lnc It'lJn 5·\1. i ) mot..: :!pp ro priltc 
;:1 I hl' Ind;:\n Cflnlt· \!. SI,' Ib.'ti Ta/.:iIlS S:/. :r,.,il1g Sal ll;"/Y: SUl'inl Al'lfll ll 1.i:lgM/PI! 
,;,;,/ /1;.' SlIl' rc'/Il,' C,,),/ :, 2') 1('1 Rnkw , ::.7 . .:,-) ( ])(\" , 19S.:!) 

n ,;/n1!ciIlS tire Snll/',\ or ))11/11 !'-FJI:iJlll'/IlS l'aMl(' 111:.''', '" I~I\" ill ~ \ II/(, ,.i! ·fI (A Rl'pOrt 
11;. Ilk' COUth'l1 for lilt.: I'l,hlic l!l t ~'rt.: S I L;l.\\) (19'i(') pp . 6 ·7, quotcJ by Pn, r S K 
A !=.. tf\\;1 I: Pl'l\U( hl L.:RI SI Lt r;(j \ 1!O:': I:': h TJ,\ .:\ CK ITlQtT, p. :! 

.' SI.I(t' of 11/'. v , J'j/ IOII f~/ (I Stn!o:f I' f .\ / 1'.:1('<1 / C,>.'/"S ' " ( 1')85) 3 sec 16 f) ; (iand/IliO 
.\/ :.1.li ,\for..J,, / \'. / '111011 ,0( Ind /II, ( 11)".1) .' sec 16 1; ,\1 C. ,\fdl!.1 v , Uni "/1 of In.11<1. 
(! %7) I sec 395, 
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by judges to provide "equal access" to the judicial process to those who 
could not come to the Court for the vindicatio n of their rights due (Q soc io
economic handicaps, for which there was a dire need . 

It is no t a liti ga tio n in the real sense of the term. It is. in f"ct , a c h ~ l 

\enge and an opportunity to lIndo historical injustice done by a few to many. 
Therefore, it is totally different from o rdinary lit iga tio n which is essentiall y 
o f an adversa ry characte r. In SAL, litigation is no t considered as a b:ml e 
to be won but a di sease to be cured. Unlike o rdinary litiga tion the pu rpose 
o f the SAL is not the enforcement of the right of one person against the 
other but to reach justice to the depri ved sec ti ons of the soc iety and hence 
SAL is not so much fo r the benefi t o f an ind ividual as it is for a c l::t ss. 
Viewed in that perspecti ve, SAL is a collaborative effort between the pe
ti tio ne r, CO LIrt and the govcr nm ent and its in s trume nta lit ies to make 
socio-econo mi c rescuer programmes fo r th e di sadvantaged and deprived 
meaningful for them. Therefore, the S tate must not only welcome it tall 
must also ac tively partic ipate in thi s move men t because the idea behi nd the 
mo vement is not to tread o n the toes o f the administ ratio n or to usurp it s 
powers but to reach justice to the darkest and remotest corners of Indi a. 
Any attempt to undermine this movement \ .... ould be des tructi ve of the rule 
of law which is a basic featu re of our Constitution. Rule o f law demands 
equal access to just ice but in our soc ie ty a vast majority has no access 
because of soc io-economic handicap. Therefore , SAL movement strives to 
creatc a rule of law socie ty in India. 

(I) Constitutional habitat 
It may.be po inted out that in SAIJPIL the court is not exercising nn ..... 

extra-constitutional jurisdicti on as this strategy is now firmly rooted in Ar
ticles 14 and 21 of the Constitution . Article 14 provides protec tion aga insl 
all arbitrariness and lawlessncs!' in admin istrative ac tions and Article 21 pro· 
vides for protec tion of 'Iifc' \\.'hich embod ies everything that gor.!s for ;1 

di gnified li ving including ri ghtful concerns for others. It ai !'o encornp~ ssc!' 
violati o ns o f various direc ti ve principl es o f S tate po licy in the Constiwlil' ll 
which are fo r the benefit espec ially of the weaker sec tio ns of the s0C i ~ ty , 

(2) Locus standi 
SALlPfL strategy has been developed by the court by lowering the Ih rt!

shold level of loc lis standi. As disc ussed in Chapter 7 (supra), traditi on:l! 
view of locus standi was that only an 'aggr ieved person' who has pCTsonall y 
su ffered a legal injury by rea~on of vio lation o f his right or legally protec ted 
interes t can fil e a suit for the redress o f hi s gricvance.4 This \!;'as the highly 
restricti ve and individualistic view of Anglo- Indian mould which did not 
sui,t toj'the needs of the present day soc ie ty and t~ ercforc:, the phrase hJ.s 

4. S.P. Gupta v. VOl. 1981 supp see 87. 
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heen l1b~r~l!ly illil.:rpreteJ in [he fie ld tl f S.~\ Lrrl l , li)·:l!lo\\" s[:i ndi ng [0 allY 
1'1"0 bOllo pl/blico. s Thus, ink rprc lcd the rule l ... f locl]"') ~ta l1dJ ha :.- been l1l aJc 
brn;;d ·h:!, t'd and pC0ple-oric ntcd In :dlm\ :1l.TeS-; to .luqice through ·c!a:-." 
iKl ion::. '; 'rcprcS~nl;l[i\'c J C li on~ ' and 'public or ~0cia l ac tion liti gatio n' ~o 

11131 justice may become c;1sily i.I\·J.lbb Jc In !hc lo\~ ly and lo ~l. u COllJ"lS J1()\\' 

hJ\C Ir.l\cllt~d long diS1:!tKc from ' PC'" \ ';T ~ i and i ng 1\1 'pubil c cun
cern' :<:1n tl iilg in order to alll\\\' ~~c(c " 1\1 l'~lbl!L' :.p micd iml! \']c!u;tl s, grnu p:-. 

:H1U o r g~lI1 i salio l1 s on heh alf o f I h(l~c w ho b,.x :lu -,~ \ I f lhci r pCI\lcn y , illi teracy 
and JgnOfJn Ce canllot come heff're the Cl)urt and thus l.:onlinuc t0 suffer 
injustice J-nd dcpri\'iltion. i 

Th.: slrategy of 1'1 1. was dC\'ised for increasing cit izen 's particip:Hion i ll 
the jucl1l.:iJ\ prnccs !> for m:ikin g ilCC~S" to the judic ill l dc li\'c ry syste rTl to on~ 
who could not otherwise reach court f(l r \'ar iot!s reasun s. Thus, any member 
o f the public having suffIc ient Intereq CJ.11 nni l1l ;-] in an ac tion fu r p llblJ\"~ 

illjury. Thi s is absolu te ly nccc~ '''Jry for J113. int:l ining ru lc o f la\\' , further int: 
IhS cau<;;c o f juslice.; and accelerating the pace of reali7. ~nion of the cOllstitu 
l i· HIJ I obj:.:c ti\es. I (o\\·c\el". it b equ all y -ne~css;H")' thaI .:Iny husybod y OJ 

i:lCddlesOIlll! in tcrloper \\'ho masq uerades as crusade r fo r j us tice sho uld not 
hI.! J ll m,\ :.:J 10 abll ~c the pro('ess o f the cou rt for improper rnoti\·c,;. T hll s, 
(I ' ll!": \\ II! nut all:m that ib prQ":c~s be obstructed or p(d lutcd by unscruplIlou:-. 
Inig:l;lh fUf ob lique reaso ns unde r th..: gJrb of puhlil' i nt erc~ t liti gati on .1i 

Lo(:u) ~undi in Public In tere ::; t Lil ig;lI ion (P1L) thus will not he lightly 
:ll lo'.\"\2"d to :!l1y one to litl f;ltc· In Ihe name of public intl'res t to c:tusc darna f!':: 
to otr.cfs. Therdnre , wherc Ihe t;l1i un chJll cngeci the Jc ti 0n of th e Vice
Chan,:l.:lInr \\ 11(\ h:ld alh)\\"cd qUdCn lS to appl.:M ;\t th~ c'\:l mi n ~tioil th rpugh 
;\ Pl1.. Ihe: Cl)un held lh;l1 5111,."11 ;1 LlnUlil llHbt d\ ~c l () ~t': (i) \~ltc l hL'1 j[ \\~!:'

ilLHilo ri7eJ {Q file hlJgJli(li] ; (id if SI..) , by \\hum ; liii) \\"h~ t her It has sufri("icll! 
fUlld to i:',d ulge in suc h lY ll~ l)f li[i ~~ l lion: and (i") th e b:1Sis o r :t1 1eg. in g pub li c 
11 ;1 1"111. 'I"): i5 shows th:tt st:lI1ding in PIL G:nr1l.. ... t he ta ken fo r grantedY 

[n . ~f{/ Ii~ /J"{)lh~'I'.\ \'. S(l"~'l1dm Vl/riJI/Chl li, thl.:. .'\P(.'x ll",un clari fied he· 
~011d J \It!~ ... t th,\I :-.t :Uldillg in P II..IS;-\[ , is 10 be judged keeping. in \' jew the 
pllrpo .~ c l' f the pel i t inn . Purprls,,:, \)f [he pctJii nn :.110uld be the bCItC rlllcnt of 
[il l' '~D<.:it'ty :II1J n OI inJJ\ id uJ I benefit. :-0 111:.11. this str.lI cgy is not allo\\I,.'J 

tl) lk'g": I1~J,llC lll lO pcr:-'Lll1:l1. r'u bl icl ty or poli tiL'al in t~re!) t li tigat ion, .-\ cL'ord 
iug 10 the Court real PurPClSL' of PII ./S .. \ L is: (I) \' indic:ll ion o f Rule (I f 

5. S.l'. GJlI'/a \". (.10 1. [9$ 1 Supp sec 87. :;St,Si 
( •. fa OhJg',~Jti. J. III I't '{!; ' /,"~ L'I:i,.l1fI!T IJ,'IIII'a(l l lf' f,':ig!r{( \ '. COl , ( 11) ~2) :' sec 235 
7. For d\"l.li k d dis(u ~"i\ln ",',' e ll .l;' . 7, 
S. Sl"1." i,lI/u!n f)lIl \' . Ii .S. C/! I'ld hry. ( t')L)~). l sec :;05, S l'. (;Io,":d \" . {'( )!. ([9SI) Sup!, 

sec 87 . . \f,·""11 .I / ,I .1·lt',' (Dr) \ 5 N .. Hd:r{l'm (Dr!. ( 19'JS) :- sec S~ 
9 lihlllfl,\i/ 1i, 'ml'lIj'<I1h .. (-,'llt',Ii<' , ', 5;"'/01/1' C ( llllll ' " of Iftlll!"I.rdihy Mnbc'o l el.I/",Ii", 

(JI)9 ,~) [ sec .1 -l C). 

10. ( 11J<J?) G se(' 551 
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Law: (2) facilit ating effec ti ve access to justice to socio-c("ono mic weaker 
sec tions o f the society ; (3) meaningful reali sation of fund amental rights. In 
other words PI US AL petitio n can he cnlcrta inr-n fe r rcdrc <; ~' ! '1g p'.l h li,· injury. 
<: nforc ing public duty, pro tectin g soc lo-eco~-"om ic ri ghts of weaker seCllon~ 
and vindica ting public inten~st. In thi s case . petitioner had purchased a land 
by auction but as he failed to deposit the amount as st ipulated. h is security 
deposit \va~ fo rfeit~d. Hi s prayer f Of rcfeITing his case 10 arhitratio n \V J.S 

accepted. Nc\'crtheless he came befo re the COli rl in P1L in hi s capac ity as 
a lax PJyer for quashi ng the award . 

The Court in thi s case took opportunity of issuing a warning that if the 
Courts do not restrict the free fl o w o f cases in the name of PILISAL tradi 
tional li tigation would suffer and the COli ri S of law, ins tead of dispensing 
justice, w ill have to take upo n themselves admini strative and executive func 
tions.. It is only when there is a gross vi olation of fUllciamcntal ri ght s by a 
group or a cbss ac tio n or w he re bas ic hum~Hl ri ghts are invaded or w he n 
there are complain ts of such ac ts as will shock jud icial consc ience th en o nl y 
such petitio ns be heard and the Court sho uld extend its jurisd ic tio n fo r reme 
dying th e hardshi?s and miseries of th e needy. th e un derdog and the 
neglected, The Cou rt a lso observed that.PIUSAL cannot be file d in the fi rst 
instance unless all the ahernativc remedies havc been exhausted so th at th e 
time of the Court is nOt wasted. \Vhether a person who is himself not a 
candidate for the pos t can c hallenge the appoin tment to certJin posts unde r 
the government by way of PIL o n the ground that appointments were secured 
o n the basis of forged experience certifica tes? This ques tion was left o pe n 
by thc COWL 1l 

(3) Procedure 

As di sc us:;;cd earlier soc ial o r public action liti gat ion is diffe rent from 
pri ..... ate li tiga tion, the refore, if the tedmica l .ruks of proced ure applicable ( 0 

the private l it igation app li ed to pub li c in terest litigation also it wou le! be 
counter-productivc. Hence the cou rt s have deve loped new procedura l no rm s 
In suit the requi remems of this s trategy. 

SAIJPIL can be init iated b y a ny public spi ri ted person or group o n 
behalf of any perso n, or persons who beca usc of any sGc io-eco nomic h ':111 -
dicap can nOl comc before the court o r whe re the righ t which is vio la ted is 
a ' diffu~ed' right. However, no bu sybody, meddlesome interloper, \I,.'ayfarcr 
or officious intervener will be a llowed to abuse the process of Jaw by in 
itialing fri vo lous liti ga ti on fo r pe rsonal or polit ical gains or for mere pub li c ity 
o r for othe r oblique rcasons. );: Thus, only a genuine public-spi rited pe rson 

I I. I'artap SillS" v. Sralt ol llo'-yollo. (2002) 7 see 48J . 
12. Kr;J/III("I S halt v. VOl. (1990) 3 sec 65: Jal/ata DO/I/. J/. S. C/:oll'dhry. ( 1992) ~ sec 

:';05; S.l'. Gllrla \' . UOI, 1981 Supp sec 87. 
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or group \vi!l be allowed stand ing in S.t-\ L.JPIL. I {owcver, d rafting of petition 
should be tiune: by persuns having e xpert knowledge in the fie ld after making 
proper rcst:J ro.: h esrecially whe n petition is CO lh':(;lncd with issues o f con
slit ll iiorn l law .IJ It is a!,\() necessary that in PIL petilion puh lic int erest must 
be: pro minant. :\ PIL fikd al leging mab fide on the part of Municipal Cor
pUfi.ltion in demoli shing mu ll i-slOrycd build ing where famil y mt..:mbcrs of the 
pdili u llcr gOI trap;Jcd i:-. nut mai ntainabl e because i n the opin ion of the COLIri 
110 publil.: inwre. ~l, IS In\"o\vcd . O lSJJutc rai ... c:d bGing [ .lc t U,ll di spu te cannot 
be c\:l;:~ incd unJa :\ rt. 32 o f the Conslirutlon .1-l 

In a IIlJmb~r o! · .. :.lse5 courtS have entertained 'L et{ers ' al so not only 
(rum th~ aggri ~\'C'd pa:>o lls hut also from pas(llls ac ti ng rro bono pu bli co 
[n ini ti al"': puhli c i nter~:. t li ligat io n. 15 In ex cep ti onal cases COllrts have e\'cn 
~cwd SLID JIlotll (1 [\ the b,lsis o f a press rcport. Generally. the Public Interes t 
Litiga tion petition!) arc he.lTd on prio rity bas is thererore, unless the peti tioner 
has a genuine pub!Jc interes t, he \\:ill nut bc allO\\"cd [() jump the qucue. 
mi1aw ise. it would Irk o thers \va it!ng in Idllg qucue ror justi ce. 

N (I rn :lltcr the Supreme Court and the I li gh Cour!~ havc by rules prl!s
cnt?ed procedure Llr mO\'ing the Court unda Aruck 31 and Art icle 216 but 
in SA L/PH. th e L::Jse of justice is not allowed to be thwarted by proced ural 
lechnicalitics. 16 Thc r~ forc. th e! court does no t insist on a regular writ pctition 
~lnd ~worn affidJ\· its. Ev ide nces are genaally l.:l.ken on co mmiss io n at the 
Statt.: exr-.:nsc, i\"o matter the juri sd icl io n of the Supreme Court is co nfined 
I n tbe viubtion 01 Fundarnc llla l rights but i f there is II hrt.:ach of a soc ial 
legl~la t i ()n or a matter o r serious pub lic concern is in\()lvl:J. the court has 
.:lll .' ~d Ilc'(,.:c:::.s. r;' C.\Cil In cases where th ~ Court i . .; c,tlkd Ur\lll to give effect 
t ll \:1(: Di rl!L't l\'C Prm ... ~lph:s Clr rur:d:1 ll1t':n' .. 11 Duties cnd('r t ~~ Con.:,tilution, 
Iii:.: Cl)ur'l wil! n01 ~h :- L..g it:::. shou ld .: r5 Illld say t h:~t thc,e are nN enforce able 
r igh[~ . it will i ssu~ dlfl.."':linns,lS Rcg.:l rd ing wilhdra \\111 of pClirinns the Coml 
ckveln rl.·d ;1 unique prncedural !lorn.' \\'h~n it h~ld th:u the petitioner can 
\\ lthdraw' but the pe [it lO n would StJY .:l. nd the Cou rt \\"ill ask any olh~ r person 
[,\ J"1..' rrcs:;nt the c~sc.[? Iluwc\'cr. the cOLIn may gra nt permission to wit hdraw 
" ,:.:pi ng in ', "jew th t: consideration of publi \.." interest and chec king libu se o f 
I~r ,),:t:.ss 0 1' \ ;" l~'~"_::I.~Oj 1:1 I~ ' ~ :l.!"'.'''' (\ f S:\LfPlI , 1"'\~:? '" done m'.'s!l:: th:-oug h 
Court's dir('dlvc~. j'\ l) Ill.:l.tl cr it is 0 r-~e n to the Coun II} ~uppk;ncnt the pres, 

t:;. S I'. A,, ;wd ~ 1I /) /J,'H' (;"Wdll . (1 996) (i sec 7.) ": 

t-! Dc!jil SIIISh Va la! \' ("01, ( 1997).1 SCC' 6~ 
15 S 1', Gr.;,r.1 \. COl, ll.n l Sup p SCC p, R,II:diw. ! ,\ /!I ;.!I ,\fflf(ila \ (1.0.1, ( 19S-l 1 :. 

sec I b 1. 2J9 , -!O 
1(,. n, ;I;,lilll.! ,Hlltri M \Jnh.l \ . l..;,OI . (1')"; "* , J sec \61 

\7 Sh."'II,lt!dll'r 1'';'\' 1111 '. S;,lie I'i f::J:.;r, t i ')S ") 1 sec: 23S 
i3 S,!c'h:,!, lmll;,! I ·m:.! ..... I . SrI::,' (If H' /1, l 197S) 2 sec 295 
I'} Slr .... l(I R.u,j(' (II) \. l..; OJ, (19S(i) :. sec 6:'2 

.:.) S P .'\ /l,II I,! \ !! /), /In.' (,'11\",/,1. t 1")')(1) (, sec 73..1 
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cribed procedure by e\'olving its own rule in this area, nc\"crthclcss , the 
supplement procedure must conform at all stages to the principles o f natural 
justice, and other accepted procedura l norms characteristi l' of a judic ial pro
ceed ings.!l Therefore. where the number of person affected by the PIL is 
large and indetermi nate public no tices issued in large number o f newspapers 
in Engli sh and local language about the pe nde ncy of the liti ga tion and the 
d ate of next hearing wi ll be considered as suffic ient notice \0 all those who 
wou ld be affec ted by the dec isio n of the co ur t and in such cases pri nc iples 
of Order I . R. 8 of the Civil Procedure Code are not invocable and no one 
can say to have rece ived no noticc .22 

In a pace-setting judgment the Apex C ourt held that while exerc isin g 
power under Artic le 32 o f the Consti tut ion for the enforcement of Fundamen 
tal Ri gh ts under PIL. it can issue guide lines and norms to fi ll up the vac uum 
in existing legislation. Thus in Visha/..:n v . Sl{He of RajaslhaJ/ 23 . the court 
issued de lailed di rect ions to pro tect work ing womell from sexua l harassm e nt 
and to make their fu ndamCIlt3l fight s meaning ful to them. 

Regarding main tainability o f PIL filed for non i ssuanL·~ of wri t against 
pri vate units for environmenta l pollution but agains t Union o f India, State 
Government and Pollution Board for compell ing them to fulfil their s tatuto ry 
ol;lli gation, the court he ld that such pet itio ns arc maintainable and co urt can 
d irect the authority to perform thei r s tatutory dUlies. :?: .! 

However, one cannot deny the fact that in recent times, in increasin g 
instances the PlL strategy has been abused . This special type o f li tigation 
whi ch was essentiall y meant to protect basic human ri ght s of the weak and 
the disadvantaged \I .. ·ho on account o f po\'erty. helplessness, o r soc ial and 
economi c di sabilities could no t appro ach the COlirt for re lief. has now 
become pri vate or publicity lit iga tio n in a number of case.s. Increasingly it 
is be.coming a weapon in the hands of persons who are not disadva nta ged 
o r deprived to protec t thei r entitlements. Therefore. the Supreme COli rt 
thought it proper to re-emphJs ise th e parameters within which PIL could be 
resorted to by the pelilioner Jnd entertained by the Court in BALeD Em
ployees' Ull iOlI v. VniOIl of Indin:'5. The Cali ri emphasised thai PIL is m eant 
to pro tec t the violation of Article 2 1 of the Constitution (Right to life and 
personal liberty) or huma n ri gh ts. It can be in iti ated for the benefi t of the 
poor and the under-pri vileged who are un ab le to cOllle before the Court. In 
such cases, also it is the legal ri gh ts which arc secured by the Court as PIL 

2 1. 8mzdlll/a Mllkti Morelza v. UO I. (198-t) 3 sec 161, 230·3 J. 
22. Gop; Aql/(J Forma v. VOl. (1997) 6 see 577. Su also Jagowzmll II. VOl, (1997) 2 

see 87. 
2." . (1997) 6 see 2-t 1. 

:!.!. I llnial! COlllir il for EIII·iro ·f.t'gal AClion ' .. VOl , (1996) 3 sec 2 16 . 

..I 25. (2002) 2 see 333 . . Sa also Mohd. AJlnm ' .. VOl. (2003) 4 sec 1. 
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C;l.nnm bt.: ;1 panacea for all wrongs. Therefure , the Cou rt conc luded that PI L 
cannot be used to cha llenge t h~ fll lJnc iai o r economi c dec isio ns laken by 
the governrnt::nt. No doubt a pc.rsar. who is pcrson::llly aggr ieved by ~ llch 

d~ci ,iOJ1S can himself come b(:fure the Court but a PIL 'H the behes t of the 
str.t: ~ ;cl' o::g11: 110t be cnlertJ.incd . Such a liti gation cannot pa sc he on behalf 
of the poor and the do wn trodden. unless coun is sat isfit::d Ih:ll then; has bt::c n 
,t \ in1:lIi ') 11 of Artic k 2 1 of the Constitut ion ,Ind pe rsons acl\"crsc!y Jffcctcd 
are UIl:lh lc [0 come before the CI .. HHt 'I r.": ( ,'_Id: lu.rth..: . cmph ..... i!loI.:U 1, ... 11 I'l L 
IS <J v:!ilablc i f there is a injury 10 ~n l bbc because o f dere lic tion of cOilst il ll 
ti{mal ·o r -sta lU tory obligatiun nn th~ part o f Govern ment. The Court rt!stat cd 
tha t eva)' matl(:r of public inl~rC :it or curios i ty cannot be subjeCt ()f rn_, 
b~'(;; lll s ~ cou rts are no t e xpech:d to conduct the admin is tra tion of the CClu nt ry. 

Explai n ing th~ scope o f enquir) of the Const itu tio nal COlin while hear
ing a Public Inte res t L i tigati on pdit iDn , the Apex Coun held after giving 
notice to the parties, the Court may enter issues w ide r than those ra ised in 
the rrr .. Tech niGdities do no t de ter the Court in w ie lding its po wer to do 
justice, enforcing the law and bal.:lnc lng equities. The COllrt is obliged to 

see \\ hile scrutinizing the conduc t and <I(tiv itics of i1 public body t,) see th:l.l 
its ilc ti vi ties bear no colour e xcept being transpa re nt: nrc g uided with the 
object of publ ic good and are within the fo ur corne rs of law. These obscr· 
\ ~ :ions w ere m~dc by the COlin In Padilla v. Hirata! Motilnt Desarda:G• 

wht:re in the I li gh Cou n Jflt:r framing ques tio ns , put a ll the pan ics on notice 
beror.:: it th.:lt it rropo.~ed to enter in to issues wide r than raised in petition. 
!\o l1-pc:tiliollef5 including appcll3 !1ts were all owed full 0PP('f!unity of de
fendIng th('mselvc~. Th~ COll rt a lso ca lled for the record o f the author ity 
;:'I1ll.! scrll ~ill ized it. Thus \\ hik he:!rin g. 3 P U. the Cons.t itut iona l COUlt acts 
"b a l"u,,\uJ i:ll1 of l"U!1St illHinIlJ i Ilh' ,.lil i ). dl1les ;'Ind code of condui.·t. In 
another case , til.:: ,\pex COllrt re":l.)m !;icnJeJ tlu: the P 1L should be di:-.roscd 
01" a t the earlie r as ckLty may C~Hl'~' !"trnhcr injury to the puhlic.:!7 

!'\t.'\ e rthe!css III a nh)f~ rCl" t:i1l (Sept. 20(3) d~~' i ~ i on, tht: Ape x ("nurt 
:.t(lPpcct th l.! dl s im\.!SlnlCnt i n i [i~ti\c ;,f the ~,,)\".::rnmcI11 in rt:spcc l o f HPC L 
a nd I II'(, L. t wO Indian Ot! Companies, i ll ;\ P IL petit ion fil ed hy its em 
ploycL:s on the gruund that the.:'; -.:- (omp:lIllcs were a,:,'qu ircd u nder an Act of 
Parlia!llent. hr.:n': l: on ly Parl i.l tllL:nt has Iht! right h) rep...::al or mod ify tht: Act. 
Thl" Court he ld. Jis in' ·('sl ll lt.,;nl in slll..'h case canll ot he done by mere cxccuti \·c 
;Iqioll. The COLIrt fll:'l ::k it cka r th at thcy art: nm going int l.J the merits pf 
dbin \c .... [m ~ n t po l i(' ~ as in the petitiun th.;rc \\'a..; no ch~llt::ngl: 10 it. Therefore, 
in (hi:; PI L petit ion the Court \\as dt::.ding. wi th a limik'd question whether 
Ih(.· 1I1~lhnc! :llloptt.·d hy the gO\·ernml:nt ill thi.'; c.\ s ~ fo r disinvestment wi tho ut 
rq~l",t1l1lg <"r m()dlf~ ing thr.: :\ ~· t i:,- v:llid or 11 (\ (' :" 

~ (. (.:!I)O ~ ) 7 sec 5('·1 

27 Il .\ f.cn EIIl/'/O.\L'<'I· l...-,:iall \" Un :",; ( ~( Itdlfl. (2 0()~) :? sec 3.;.1. 

~" 1"r:".,II.,. : qll . 17. :003. p. 1 
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(~) Complexities a nd problems of SALIPIL 

One of Ihe di stinctive fe:lIu rcs o f SAlIPIL moveme nt has been that 
from its very inception it became 3. hypcrscll!'itive area :l1ld generated a lot 
u f con trO\'(' rS1CS and appre he ns ion s. One such con trove rsy is Ih a l the 
SAL/PIL strateg.y rs i1 sl3tU S quoi st :Ipproal'h o f th e coun to avoid any change 
in the system :md so it is a paink illing strategy w hich docs nm treat the 
di sc-;! sc. It is Jrguc=d that the probkms of the poor, d is:.Id \' :lnt:.1ged :md the 
dep ri ved Gl nnot be SQ!\,cd b y any tri ckle down rncl h('ld . therefore whate..-er 
the court is doing in SAL/PIL is merely symbo lic, s imply 10 C3 r11 a legitimacy 
f lJ f itself whidl it has los t over the years. There may be tru th in thi s asse rtion 
and \\'h:Hc\"c r IitLle th e court is do ing th rough SAUPIL may be JUSt straws 
!l0ating in the air bu t one thi ng is certain that they are fl o':lIi ng in the right 
direction, 

It is furthe r argued that by extending its juri sdiclion th rough SAlfPn~ , 

Ihe COlIrt is trying to bite mo re th :t n what it can c.:!ww , Lawyers ha\'c started 
('omplailling that much o f the court' :; time is being consum ed by S,\I JPIL 
:t1ld hLIl .... e for the court J poslcard is marl! important than a fift y·page affi 
davit. It is furt he r ~\rgued that 3t :1 time \\ ' h~n the figurc-s of pending caseS 
bd'orc the courts are as tronomic~lI . this new area of liti gat io n would spell :.l 

lOW I coll :tpse of thc judicial systcm in India as it would open floodg'.Ltes or 
lit igation. Howc\"cr, the hi sto ry of SAUPIL in Ind ia docs not support th is 
apprehension. lndi :.in liti ga tio n system is .:1 ye ry tircsome process . there for\!, 
no one would like to lit igate fo r the I:l.rk . In the Supreme Cou n 35.000 C3SCS 
wcre fil ed in 1985 and in comparison to thi s only 200 SALIPIL peti tion s 
we re filed. Irnpo rt:1nt to notc is that if 35.000 cases be ne fit ed 35,000 persons. 
perhaps :-WO SALfPIL petitions may h:1\,c be nefited l11illi ons .~9 Co ntr:try to 
thc popular bel ie f fresh SAUPlL filing has regi stered .:1 decl inc in the sub
sequcnt ye3["s. It is iro nical th 3t decline started exactly whea the d00rs of 
th l.! court!) we re open wide to the common 111.:111. The reasons for th is trend 
are many . The tri be o f cons~ient i ous . citi zens \\'ho regu1:t rly moved social 
"ct iu ll cases is fee lir,g discour3gcd bl!cJUSC of frequent :tdjourn ments .:1nd 
long del<l)'s in thl: grant o f final rclid and whatc\'cr rdid is gr:tnted, in 
man y cases , stOps at the gates of the court becau se of the indiffere nt att itud e 
of the adl1lini st r~lI io n. Fu rthermore. well intentioned persons feel ins l..il tcd 3nd 
discouragl:d when admini stration imputes Illotives to them, Lawye rs who 
rC':ldi Iy offered their services for a Jaud3bk: cause arc retracin g their fect 
because of the re~lli s a tion that it is not all publici t), and gblllu lir but lime 
and money also. Furthermore, those who have been sending leHers as pt:li 
tions in th~ past to a particu lar judge have found that it may not be heard 
by him. ;\ new praclice devel oped by the court is (0 refer sllch letters (0 

29 . lilt/hili Cxp/"c.\.\ . :! 7 - I 0 - 19S6, p. 6. 
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'-cg~11 Aid COJ~lmi[;t'~~ whic h wou ld convert them into \H it. II is also no\\' 
being inc reasingl: r~cogn i ~ed that leading e vidence is more di ffr c ul! tha n 
~cnd ing nc \\sPJP:::r dippings to the cou rt . Added to thi:-. is the lime co nsumed 
in wait ing upon J.1\~y l,; rs , for SQml.: o f whom sm:ial action liti gation is only 
a co;;;ndic Il l::,:'" . ... lit.: i r public il11 :tgc"N Division Jmong judges on the 
desi rability of S.-\\./P IL, so me of whom e ven do flo t hcs itatt; ill m aking a 
sardonic rcm~!rk in :hc open COli r L is also responsi ble for Ihis backlash effect. 

\Vithoul bt:I!lf: ~ .\hau::.ti ... e other popular Cr itlCblllS u f the upponents of 
S .-\L/ P1L art:: iI 15 .~n altemp! at picki ng a judge and making h im a cum· 
m erc ial it ~m : it I:. a p ll l i t i cs o r li berati o n \\h erCIIl co urt seek s soc ial 
legitimacy fur Hsd!: ill a t.'uL!nt ry which is full of injuslices il is no thi ng bu t 
Don Qu i.xOl I( fL'LI::' III th~ harsh r.:: al it ies of life; It i s .:I n attempt lO prc· empt 
k~gi ... I:Hion an ~ 1 ad :ni ll i:. tf:H in : Init iati\"t:; it is ;111 ;l ttl!lllpr at using a syste m 
aga inst s)ste m \\ hi:h \~uu lcl hit back: il is leadi ng to c.: bss conn ic t ,:md soc ial 

ten sion; it is an ;;t::cmpt at di ~turbi n t:. c'o nstilU llon:J.i bJbncc be { wc~ n l egis· 

bture . eXl'cu ti\c Jnd the j l1d i c i ~l ry: it is a shift aW:1Y from democrati c sys tem 
a:. the people ins.II:'3J uf looki ng up h ) their elec ted representatives took up 
10 the coun; it IS J [. 101 or hl a ::kmai l E\'en i ll the US:\ , PI L is not withou t 
hoC)tility. In US \. Ridwrd50I/ l ! . Ju ,( j,:e Powell ob:-;~ [\'ed: "Re laxation o f 
:,t;llld ing requiremcn t is di r~\,: tl y rcla l~ d to the cXfla ns ion of judicial po wc.:r 
.llld th.:u stich rc\::,:!lio n would signili .;· 3nt ly ;11£(:[ the ~lIoca{ioJl o f powe r at 
the national k\cl. \\i th sh ift ~way from the:! dcmocr,:u ic fo rm o f govern 
men lo " J:! 

t\ cc~lrcling t,) 1>:1 ": opinillil . thl..' mi suse of PJUSA!. h.:ls rl..'achl'd ri Jicu loll:-; 
lImi t..; and PC!l{IO:l5 u;: being fikd all 0\";:'1" Ihl..' C'ount r~ before the \\T i t COUrlS 

f("l r m.ll tc=rs likt.: ~:~I~L::nt s ;\fIJ [cal..'hcrs st rike. shortJgc (1f b U5C<'; , I;lck ('o r ck:m , 
iill L';:.S in hosplt:t l.-;. , irrcg ub ritic:'i i n stock exchange. painling of rO:ld s igns . 
Dt.'nglle fe \" ~r. L\;lm in:JtiorlS o. riJ :ld missil)lls in lIn i\'crsities and colk:gcs etc. 
Oni:.' C:lIl fO nn bLH Ihe li ~ t wi ll !lot bt": C\ho.USlive:! . Class ic :1! Glse C3m~ li p 
\~hl"n PI L pClit i:) Il \\: l :-;. fil ed in Delh i Il igh COli rt to sc ~ k direc tion to the 
U nited F lt"""ln l (j ;)':crnmL'rlt a1 th-.; Centre (1997) to form .1 Coalit ion Cabi net 
\\ itll the Con!;rr.::,s. :\ pditio n ( 1999) \\·;l<.; f i led for inva lidating Tl o·co nfldence 
\ ·l'(r.: agains t the \'aj r.1jl..'C Go \·c rn meni. Rc~cn tly ( ~003) Pli . was filed eh:l l, 
Ic nging the ck cis.ion o f the U. P. GO\'crnl)r inviting !vlu!:IY:11TI Singh YadJ \' 
(,) (~'rm g lH ernrn~ r.t In {hc Sl:-Ht' of UUJf Pr:dt:sh [n mO ... 1 SitllJti()T1S I:!wyers 
fde P i!. peti tions t t1f lh~:ll1sc h. LS ,:lI1d nOl for o t h~ r PI L pl:t it iuners. t\l o re th .:m 
h:tlf o f t h~ PII . \l ort o f th e cou rt s ans wl..' rs thl..' descript ion of the 'Hyde 
p,H'k ' syndrome \lh::r(' pr.: lit illns afe 111(' re like d1rrep:lfed public spcech('s or 
rn~~mor:lr1d .l th.ln j lllilc i,l! r~ t iti o ns. P\)\\"cr ~Hld plIb!H.'ilY ap,lft , 1l1.InY j lldge$ 

:;0 In,f ie;!: r:rpr.,u . Ci:J'1J!;.nh. S.'j" 6. 195:'. r 7. 
:11 ..1 !S (IS !66 (JlJ7 ..l j 
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11 :1\"C W c!llt:rta in Pli . b~l.:a ll se t I l' the Iiberali s:l1ion o f the ru le of locus standi 
:Ind lh~ c\)/li..-I;! P' 01 soc i:l l justi ce fnr the poor. oppressed and exploited ~cc
tll)llS of (hI! sOI.":! ty. Th tJ~. IIldiscrim ;n~Hc use o f this strategy is bringing it 
il1 l1) di srepu ll: b~ ... ';llI !>e ii h;l~ be ... ' nme [h e pri'"il cge o f the privileged to ha\'e 
~H .. ·(I.!:-' :-' 10 Ih~ \."\lun ."'·: In t': I ·~·I . 1I1 :lJI)J" ity o f the petitions either !- Ihlu ld m It ha\c 
bL'1.! 1l ti led or shuulJ nut ha\~ been entC'rtained. PIL must be l:onfmcd [0 

"': :J!-';S wh ... ~ rl.! JU "' \; CC is 11.) be r("Jehed to that secti on of the SOC iCl) \\"h;...: h 
\."an nuL ...:o mt: to lhe l' UUI'{ due tn ~oc i u-eco no l1li c hand ic::tp or \\ here a Il);,l tl c r 

lit" ); I";I\C publ ic Cl,n .. : c rn I S irl\"oh'cd. 

Even if all th is l:rilil..' is ill is \'alid no one would suggest 10 aboli~h th i::. 
~t rate gy whiL-h the Cou rl S h3~'C innovated to reach justice to the dep ri ved 
~\!"': l i uns of the soc iety. Anything (ontfJry would be li ke suggesting the ~Ibo li-

1io ll u 1" I1l J rri :lgc in u rder to solve the pr oblem of div o r(e. T ili:> 
sL)c io -c(o nomiL: 11l0YcmeI11 gellera ted by court has at k ast kept J li \"(~ the hope 
of the peuple 10 f justice and thus 11J.s \\'caned people i.lW:l)' from sel f-help 
l.li :>l;cklllg redress thruugh a pri\,lte system of justice. It is nCl'cssary '-~, r 

su;-;tainillg the oCrlIo,,:ratic ~ystem and the es tabl ish ment o f a rule uf 13\\ 
sv .. :icty. Therefore, one has to be bo th adventurous and cautious in thi s I"C 

.'Ipc...:t and the judiciary has tu keep on \ej rni ng mosll y by e:\pe-rir;;:ncc .3J • 

P ublic Int crc:-t Lit igat ion mu st nOl be allowed to degenerate. intu PI i\ ale 
Publicity o r Po litiCJI or Paisa Inte rest Litigat ion. Finding the del icate ba lance 
be t\\' e ~[\ ensurin g jU5t icI.! and mailll3inin g institutional icgilin1Jc)' is the con- . 
tinllin g. cha llenge before! the higher judic iary. 

Needless to emphasise that the str':Hegy of SALlPrL must be lI se!d by 
Ihe CourtS carefull y. prudently Jnd with di sc ril11in ~lti on because any ind is
l- rimin:tlc usc (I f it \,'(llild bring it into ccmtempt both from the public and 
the gon:-ITHllenl. :-~ Therefore. the correct approach of the court in SAUPIL 
G l StS should be J judici olls mix of res traint and activi sm determi ned by the 
dict3tt!S of ex isting rC3lities. Any mi suse of thi s stri:ltegy must be.."' st rong ly 
di scouraged by the couns .:<6 

It i s for th is rCJson Ih:lt th l.: Apex COlirt in BALeO Employecs' Unioll 
\" Ullion oj Indian cie-;Irly held that Jdmi nistrati\'c powers cannot be cilJI -

:n. 'Ahuja S:an;;cC!:l: PmI'll: . L .... w :\:-': D }CSTICE. 1997. Vo l. 1. Thae w:as mass rt'j l't'l ;on o f 
PILs by K::ljJ slh:l n ll igh COU ll ( 1997) . Anup:am Gupta : TIlt' TnUIIIII' . "':1'11" R,·I·it'\\". !) ... ·c. 
10. 1907. p. I I 

:; -1 . S . RJ Il £:H:lj.ln : S O\IE TIIOL"G lllS 0:-': LEG .-\L R F.SEAKCII. (~ I imcll) p. 6 (1932) . 
:15 . III 1.1'. Sal/s/u ,' . .\1.1'. . AIR I<) S5 MP 109. PIL was used for gell ing (hI! rO:l J si fllS 

p3inll.'J . tn Salhynicl.\"{/ Social alld Culll/ral Orgrlllimli()11 v. Madr{J~ /)o(lrJar.( /I(/!/ , AIR 
19S5 I\1:lJ 186. PII . was uscd for the deletion o f a fe w songs from J film . SCl.' also 
CJd/(' lri.l ·a Pm,hlll/rl/l ,'! llkri Sallgar.l {, S(IIlIill' v. SInh' of u.p .. (199~ ) -I sec -1-1 9 . 

j (j . ~ l llkhlrjl.'l.'. C. L Clllr/l l;"m l'nulllJIlOII M llkt i SallSMsh Sa", ;I' v. Slatl' o! f) . I) .. ( 1990) 
-I sec -1-11) . -1 52. . 

:17 . (1~1) 1 sec :;:;:;. 
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kngcd III PI L unk ss thcr~ is a \'iub: iOI ] o f /\rti cle 21 of the Constitutio n 
and person) adverscly 3ffcc tt:d arl! unable to approach the Court, This lim its 
the PO\ ... ·cr of t h~ Court "nd the init i:uive of a bu sybody. In this case, the 
uniun had chalknged the CCOnO!!lll' ~olicy o r di s iJlves tment o r the govcm 
c: ~n t. 

Ii is absolute ly {rue that th>! couriS th roug h SAL/PIL call1lo t take care 
o f ;d l th..: problems of t h ~ poor, Th..:: ultimate g U<lrantce of onc's ri ght, how
\,.·\·;;r lit'';' i n sd f-:1SS('f ti on. Th t: poor :lnJ the weak must. therefore be 
ur1:!;Hli~::,d and made sc lf-rcl i~:nt ·'d Bh3g\Vati, J., ri gh tl y emphasised: 

"\Vc Illu st always rt: m t: rnb~ r tha t soc ia l acti o n li tiga tion is a neCeSs
ary and \ ·:li u i.: ~l ic .. il ly in th;.:: (". IU Sr.": of the poor. but it ca nnot be J sub
sliitlt~ o rg:1.1lisatio /l of th:: p\,uf. d':\'e loprne nl of com mu nity, sclf-rt:li=mcc 
an;::1 establi shme nt of c ff!.:,:ti \'~ ()"g:lnis<tt iona l struCtu res th rough wh ich 
the porlr CJ. n cnmb,.\t cxpioitatlon and inju stice. protec t and dcf.;nd the ir 
interest and secure their rights and cntitlerncnls."39 
1n the US A where the l i bcrJ l j ~jn g trend in the r.ll ie of slanding h:is 

:dr..:.1dy reJc:hcd m:lturity. coun:.; h.1\·c Iccog n i7 ~d no t on ly taxp3),crs' or COIll 
p..: titor:-. · or consumers ' stan.(ling as;;cning economic or uneconomi c interes ts 
but aJ:..,\) the sl :lnding to includl.' ~c :; t h c:ti..: and cllviro nmcllt:l1 interest also.Jo 

' \ he cou rt s h3\'C recogn ized s t :~ndj ng in ci tizens' gro ups concerned with PI\)
h::c: tio n of natura l. scenic and historic resources and a Nat ionJI Conse rvJtio n 
Org:lIliz:l lion challe ngi ng Ih.::. constru.: tion of expressway;";] a public benc fit 
t:orpll lat ilJl1 bringing a cbss act ion against a pro po:-.cd nuclear dctonation:J ! 

~ln org.;lnil.i.ltion d~\'ol~d h.l em'ironme nt :\! pr\Hec ti n n challenging the use of 
DDT:1; :1 l.·it iz~Il:> · group ~Itt.h.:)"'ing a I:lndc! cities prog r31llIlle:";..1 Jnd a con 
s '.!r\' ;1I! o lli~t o rganizatiull challcnging min ing and rirnbc::r clIltlng in a national 
r\)rt:~t.-I~ 

Iii Engbnd"u tht: PIL mO'."l..'In t::nt st:m.:J \\ ith I h~ lJ /ackblll'll caSf!j·. Black
bu; n. :1 f,)rJ1h.!r rII~rn bt:.r o f P.l rii .lmem, took up m ':tn )' cnse:. be fore the Coun 
Ill' :\ pp.:- ,!! wh ic h irwtlh'cd nlall t,;. r .. uf public L·Vllccrn. The court gran t-=d h im 
11l1.: ll .... ~ 1:lIld l III l'h :l llt:ngc:: th~ ~,)'. t:rnmt:nt.11 :h:tiLm relati ng hl th e jll ining o f 
Llll l lPr.":,11l [.,:\)[l rlmi .... Common .\l. ld.et,..!1 \, 1.)li,: l..: in ,h.:riC'ln in prosec uting big 

.'':' T l:.\kka. ( ·. K : A O;o.ll'>;I S IR .\Tl'.j.:. 1.\ '.\' . (I'j')~) EJ.Slnn Uuvk Comp;)ny. p 6LJ7. 
\') Ln'" .I ;/l t il·.' all. ! U,d,'rprtl'il"s<"! Kc:n,llL' ; ! d Jr~::. $:u ;-.." ;)liO;1:11 ScminJf (m Unorgloisl'cl 

I ':'ur~!l l. :l.b\Jur hl' l..! 31 :\L' \\ ndhl Il n J . !.~ :; S. I C)S .! . l'ik'd by T h:l k."l'r. C K. I,! P 607. 
',,\ { '/:,! , \ ,\ / ,/: ,":' ,.0 5 I S - 2- 11-; : 1 

.Ii CI:i~"Il.\· ( 'WIlII!!il, ',' \. \ ·(I/jlc·. J ~ 5 F ~I\d 97 (l\jil) , 

.. ~ Cr')IlI}:<'r ~ . S<', :I ·,uX. JI.:! F Supp l !uj (1') 7 1) 

.1\ . 1:'II IIf,'l lll1<,nfll ! V.I,"I.·, ' FI" I,! ~ 1I.lf;j;,1. 42, F ~t1d 10 93 tJl);O, 

.1·/ -,"", :/r elf.'" .. \ r<", : \\':.!,' C (l:/fI,'i! ~ f.,' " ', I!<".~. ·: ~s F '::n J 75 ·\ (1'J7()) . 

.! :; 11",'1 / \ 'lIsill:d 1I Isld,j/I'{,. ( ·' ) W.-TI Wl l· ... · I. {.!.1I:.! Cr,·,· ~ ·r" .rr' Co . 411 F ~tlJ 232 (1971) 

.l(j S,',' I k rr f:l!l~ T !IL D I S\.."JI'l.I'L Qr 1.\.1 I',lli 111 (I')i'») 
,17 . Ii.'.:, ~ ! ': 1I11 1 :\1/""lo",,·(j'·II <· 'oIr . (If) - t) t \\ '1. 1{ 10.";7 
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gambling houses" and enforcing pornography law49 Similarly. the court 
allowed standing to Ross McWhirter (he was one of twin brothers who pro
duced the Guinness Book of Records) to file petition for injunction restrain
ing Independent Broadcasting Authority from telecasting a film which 
accord ing to him was outrageous- ' a shocker, the worst ever' . .so 

The era of liberalization of the strict rule of locus standi was also her
alded by the Rule of the Supreme Court . Order 53. Rule 3(5) which replaced 
the judic i ary ~creatcd rule of I 'aggrieved person" with the rule of • 'sufficient 
interes t" ,5 1 However, this rule was narrowly interpreted by the House of 
Lords in Inlalld Revel/ue Commissioners ex p. National Federation of Self
employed alld Business Ltd.52 In this case about 6000 casual workers called 
"Fleet Street Casuals" who were doing casual work for the newspapers did 
not sign thei r true names on pay packets and thus by hiding the ir true identity 
defrauded the tax au thorities to the tune of about one million po unds. After 
the fraud was detected a settlement was arrived at according to w hich arrears 
o f past taxes were wri tten off but they were made liable for the payment of 
tax on all fut ure earnings , The settlement was challenged by the Federation 
of Self-Empl oyed and Small Shopkeepers on the ground tha t the writi ng off 
of the tax was illegal and sought mandamus for the collection of tax accord· 
ing to law. The Court of Appeal held that the Federation had " sufficient 
interes[, ' in the matte r. Lord Denning who was a champion of the liberal 
rule of locus standi, held th at the Federat ion has a genuine grievance because 
the 'Fleet Street Casuals' are ge tting out of paying their back taxes because 
of thei r industria l muscle power. However. in appeal. the House of Lords 
reversed for var ious reasons.S) 

In India until the Public Interest Li tigation was developed by the Su
preme Court. justi ce was o nly a remote and even theoreti cal proposition for 
the mass of illiterate, underprivileged and explo ited persons in the country. 
They were unaware o f the law or even of treir legal rights. unacqua inted 
with the niceties o f procedure involved, and too impoverished to engage 
lawyers. file papers and bear heavy expenditure on dilatory litigation. Thus, 
the vested interests that exploited them \ ... 'e re emboldened to continue with 
their cruel and even illegal practices with cynica l contempt for the law. Th is 

48 . R. v. Cummr. oj Poltc~ oj M~tropoljs t'X p. Blackbltrll, (1968) 2 Qll 11 8. 
49. R. v . Police COlllmr .. ex·p. Blackburn, (1973) I QD 241. 
50. A.·G. v. IlIdtpmdellt Broadcasting Aut/writ},. (1973) QD 629. 
5 \. Su S.N . hin: STA:"OI.-':G A:-;O PUBLIC b'EREST LITIG .... T10 ... , (M imeographed) , p. 15 . 

52. ( 198 1) 2 WLR 722. See id., p. 15. 
53. Majority held that the Federation had not shown sufficient interest. Lord Diploc k 

re versed on the ground that the FederJ.l ion cou ld not show thJt the action of the In 
authorities WJS illegal. According (0 Lord ScarmJ.n, the Federation failed to show any 
ground (or bdieving tha t the RC\'cnue hJd fJil cd to do it s statutory duty. Lord Raskill 
rcversed both on thc g rou nd of locus stJndi and the Federation having no case. Su 31so 
1978 t\C 435 . . . . . 

1 I· '. n,' ,I. '( 
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\ a-.t 1I 11lk rpri \ lIt: £-l.: d -".: ,,:Ilo n d l iht ~lh:iLiy fuund IhCllh Ch t:s utll.:rly help l e~s. 

:\1' 1 l'~ndJ ;l11~,'rc .:,t: \,Ih.C Up lh t~! r L.~"(' f ill l. t~·J..: \If II)L'U, ~ {andi ('Ir ilny 

dlrl."l..' \ intc:r!.."1 III ttl.: 1Il :t1tel . 

B~ pl\'!)"Ulh~JI1:' Ih(' Ih':~h th.d \.' 11:/('1):-, ~h\l\J !,1 b..: cl l.lhled to ~njl)y the 

I I::hl (1 .1 lilr.: :I!ld Ilbc!"'t:. ~ l "ll d!ItI..·~d lI ndc l : \111 \.'k ~ I u f IhL' ( ·o n ~ l ilU t i()n. th..: 
t.;upl c flle ("' tl ll l' nbt~'L LI [hL' <'ClI F'c o f h)lll~ ,undl It) IIl I.:lu...!\.." I h~ ri g htful 
... · 11110...·1..'1"11 III {11th." '.:i ill(, Il'i \\ Il !ln g to t: ::,p\lll~t: ttl ;.: .... au ... c u f their lc: :-,s fo n un:tte 
'''l:n tr~ !l)l'it l :/ l,:L'r-,I.tr:d:tbl:. ;:rl ilh.:rL' ,h lng r.u mb~[ llf 1':t:-'l' S h,\\c I.:UIllC u p 

11L'k·!"c the ~upn:mL ('IIUI l ,:nJ In Sl~Il1 L [n-,I:\l1o.':(':-, II h:1S a .. :lt:d ::.Ud rno tu in 

t:o ll\ crltn :.o iJ~\ \ ~l'.q"'CI rep ... ) I[", :! nJ kl ll': I" l ~cu uIl! i ng iIll'i d~ l1 iS o f gros~ ex· 
p!Uit;tli lIIl :Illd j;-J!lUm;tJl i ty into \~TlI ".5~ Tht: I.'ffcct o f this h::s bee n qui tt: 
eit:('t rit :-Ing , ::l~j !::I-.. truly tnought J U ~ t il'e: to the b s t man a~ ne\'er before. 
TOJ.I~ .iU~II(~ Il' :he 'Iitll ~ m:m' ):> nnt :t lC ~I~i ng il l u~i L) n bu t ;\ rc ~d i t y. 

At d t !m~ t~ :' u U'-I ,II. ~ol.:ial anJ t'(l)ll(lilll l' tr;w.s fl )rmali o ll . th e judi ... ' ial 
!'J'i.h:e,:-. Ius ;1 p,ut \1 \ pl.l) a:; a I1lllh ifc of d Llnge. . Tilt: I ~", ll '; o f Pub li l...· 
IJlt l.' I t:~t L di~,\il l n t1.1Ui..'l l(:S a JII.tItc:r v f the hi ghc~ 1 Illlpunallcc IHcrally a ffect · 
tn:; the L]u.ilii) 1.\ ( I.fc u f mi!:iun~ vI' Indi.IIl.s.'i5 B e~ idt:~>l h i s. It will also sprcJJ 
\\ IJc ihl.' l',II'i\,t :- u r JuJ h.,· I.J. l pvpu l::r ~upp\') n ano Illoral :.J.Lilhor ity :-.pec ia l! y at 
;1 l Ime \\ ht: n uth:r rn" titut inns IJ f gl)\~rtla llL· t: art: f:l.I..: ing a legit imate cri ~ i!> .56 

III Il l h,k~ r1illl!lg [he nt' '':l! flU' jud il' ial ;: t: {i \I~ 111 (0 em1 l'I a .... s 2 n J e thni ( 
L:\pluJt,:1il)ll. fil, l ntL:I (lJ1I L.;~.d \\ 'ulbhup 011 'Rule uf the Jutlil...·iary in Pl ura l 
Sll ... ' i(;ll';~· hJS t:lhl ).; J th.; emerg ing ~ent i !ll ('nt III (.t \ our o f Public Interc!:>t 
! . ltl~.l til\ll. i h~ \\l'l i-.~hl~ p .\J0ptt.:\.1 J rerun c.tllmg upon (h~jlldi( i ar)' to g i\c 
lip 11'0 lLhj\(il):l.tl :-.(! If· r l..'~tr~l!n1 ~IIJ pJs:-,ive intt:rp ret:t llull and (oJ rake " dircci 
,1111.1 ,I,:l l \'e l11le l ,,' ,, [ tv ~ Ihllte human rr ghb Mid Slkiu-l·l'vnomil..· \\e lf,tre for 

,;.~' c\p! \Jil~' I.: l'Ll ~~t'S ,l lh l I..': nl:h,~ ::!hl 111h-': 1 ml!lvl i ; iL:~ lfll.: lllJill g \\v1l1(:I1 , The 
.lUd ll" j ,tJ':- ~~h\ ul~ elil'11 UJ.\ g l...· p u bli\.· Int .... le"'r bullies J ild ~ul.'i:t1 :l..:tlun grullp!> 
I II ("\;) \l~e \":JJL:~.licJ L,;\pl l1 lL;liuil :1I ~ .. i" ,I ~ J l!~l i l..·e P .:".·, Bhag\\;ni :-,aid i n hi s 
np":lIi Ilg I ~lil.ll b. (u 11l'\1\ )11,<1 I: i Jl \ dh C lbd ( III the prlJ\'(':,)~ u r t:Jll L" rg tn g ~ul.' i;.iI 

.lIkl cl..·l1 !lum i,": jll ::lt icc Iu th l..' JqJI I",d .Iud the ~xplU H t:d, T he necJ for judi..: i:.t l 
;\ ... '[ I\,i :.11 1 \ \:!:. ,11:'1) :. [rt.: ~ :-'L"d It) t h~ !.I:.K l)f h;lblk' ing imcn: ::.1S uf clhni\: g.rotl P~ 
,j::. lH'[ 1t the e\~\.·u(l\ ~ ,!Ih i [h~ k gi:..l.i1llfC \\ oulJ invan,lbly reikCI the a~pir· 
.:::I ,llh lIt' 1:1~ !11.:'1lll11 Y I...· u ~~l!llllnl [~'. JUll i ... ' I.!1 il1:1I.·(i 0n In :-'1I1.'11 l.·irl.'ums w nl...·C's 
~', 'l:ld ;lg t I ,\ \ all.: pr.: ... ·q ): .· 1;:., , :' " _:. .ild 0.:\ ~ lIiU;tlly !Lad tv \ loknl..·c. It 

~.~ JI! ' \ h:~' 1{,IJl·nJ:.! S.ldl.l f ': I1J Ju::.\ : .: ("· 1< " . :\ ~:.!:.!~W Jl tl :l\~' ~uo !:H.llu IJtl'!l n0t ! .:~ o f :l 

n.:,' \ r,:p0rt .It> ... UI l'OI l\ IL'b S~,nt l'lll'cJ kl ~lInpi~ 1 I1!P ll ~,)1l ll h.:nl in T lh;u hll b~ing (()r~ ~tI 
h ) ~ L l \l' l igLl ll.1!b l a::i! !'l)1!!lIL'r:l :-: \.'\\~!,.!J'L·r r l "p lllll·J I/]0.: c.t~I!S llf COil ' icls \\hO h:IIJ b,:c lI 
,\ , I.nl ' 0 .H II \ Ih<:lJ IhUlllb i!l1jJrl'S~ 1 011 on !h:: tO l!\ J<..'{ hl ~ l ory l id,c l Iklu w Ih~ Ihum b 
r mpl::~j:0:l:1 jl;1 (lffi(~r h:!d .l lkgo.:J h \\ritll'n in Ihndl whi ("h 0 11 I r,I !)~ l:\liun in c n g lt sh 
\\uuIJ 1000 .. J " I ·.\.!lIlloJ );Ci m~ ~(llIi) k ;rlirli ~ol\ml' lll <:h.l!l!;cJ !ntoJ I! ~OIl'IlS i !1lpris o ll lll o.:~H , " 

:; ') . S,' ,' l :dHo.ll i .l l . " ld:(1IJ l-:,tJ!I"'~ ' \ h ~IlJlprh . Do.:{'l· l!!h..: r [I . 1%2 
5{1 S,' ,' Lil' l'aJu flJ\i, " P ('ir l \lill !l· .. ':;r "l ph~"dl p I. ,] lIu{lll:; ifl ' m hh l~oJ\.l~ b o t ,=-- Sl rRt;\I1. 

( "il itl .\:'-[ 1 IHI I' ,jll:k'" , l l'J.' ut. pp .:' ·H,· ~·~ S 
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was perhaps as much a recognit ion of these dangers as it was a response to 
conside rations of soc ia l justice that witnessed the growth of Public Interest 
Litigation in Indi a. Ulltil it was taken up by the S upreme Court of India, 
jL:stice even in its obvious and ekn~entary form was mostly a theoret ical 
proposition for the mass of the ill iterate, dispossessed and exploited persons. 
Nevertheless the problems arc colossal and o nl y a more ac tive concern on 
(he part of the enlightened c itizens and the hi ghe r judic iary can change thi s 
dispensation.57 

It is true that independence of the judic iary is the first co ncern of the 
constitution but how far a judge can go is not \\'itho ut limits. Court is called 
upon to dispense justice according to the Constitution and the law of the 
land . Therefore, in ac ti vi ty it must not fo rgel the limi ts of its powe r that call 
for self-restraint and in periods of rt!strai nt it must no t be unmindful o f its 
constituti onal dUly and obligation. Fact remains that the jud ic iary in India 
has performed well, lapses notwithstJ.ndi ng.58 

Notable case law 

. 1. S.P. Gupta v. Union of India" (popul arly known as judges ' Trw"jer 
case). - ln this case the Supreme Coun ell tcn a ined petitions by lawyers chal
lenging the constitu tio nal ity o f La\v Iv1inis te r ' s c ircu lar regarding transfer of 
judges of High Co",f(S and non-confirmation o f sitting Additional Judges of 
High Courts. Standing was allowed on lhe ground that the independence of 
the judiciary is a matter of grave publ ic concern . 

2 . People 's Union f or Democratic Righ's v. Union of /ndia60 (populary 
known as Asiad case).-In this case the Supreme Court entertained petition 
from a publ ic-spirited organisat ion on beha lf of labo urers belongi ng to so
cia lly and econo mically weaker section and .employed in the construc tio n 
work of var ious projec ts connected with Asian Games 1982 complaining 
violation o f variolls labour laws including no n-payment of minimum wages 
Hnd granted relief. 

3. D.S Nakllrfl v . Union of /l/dia61 .- 1! was he ld that a regis tered co
operative soc iety consis ting of puhl ic-spiriled c itizens seeking 'to expousc 
the cause of ? Id and retired infi rm pl: nsionas ullable to s~ck redress th rou gh 
lardy and expensive judic ial prQ(.:~s~ L'all appr03ch the court through SAUPIL 
pl.!tition. 

57 . S~~ Editori al, II/dial! E.tprf'H, Ch.1nLllgJrh. AuguSI 26. 1983. 
58. Nooran i, A.G., l udidaf A,·,irll/ll ~'. iII,bellll R~l· ,r(lil ll , SPAN, Apri l/Ma y, 1997, 15 
59. 19. 1 Supp see 87 . 
lIO. (19S:!) 3 sec 235. 
6 1. ( 1983) 1 sec 305. 
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-L U,: l:r/lUIt! :\/ IIJ. fI ,\ l o u ' //{/ \ .. CIlIOII O( IlIdr(/ G~ . __ !_\ p u b lic -spi rited or

.:'.1111:- .: 11 :1 :h: (' \'" for lltc I~k .b(" o f bnndcd I :-Ibourcr~ WOl kin g i ll stoll !.: 

lj U;I1T1 L" 

."""l I '(fl,·.ft·' I li fo/ I I ' "~ /)Clll lh· I ( l/lC Rlchh \'. S f ll t e of lJ i/1l1l1•3.- T he Su
pi ~ ill~ C I.' lll"t C Il I ~ rI ~!ll h~J ~e tl l l\)n by :1 pub lt c -s p i r ited () r g ilni ~ al i o n for 
.. :,""P\,.' il ,. i ltI 11l ~ lLl llckd l of p,-, r.snl1:- \ id lJll II I ullJu"li fled pol in; .~ !rOC il i e:-.. 

(' . [) C. \\'ud/I\\ ·(/ \ . . \"ftl f l! 0 / H!ftdIJ''':.-The Supreme Court hdd Ih .1t a 
1'1 " tl."""_: II I 11c 1llliL',1 1 :> L'lcnc c \ \1-. 0 I::. d.:cpl:: in l cl"I.::o. IL'd i Ll ensur i ng plup:::r 
Im p li.: l:; (, Il l.l tI Oll I l r lh c L' ~) I1 ~ ll I LHi u ll;l1 prn\ l !:>iCl !1 S L' ,U l ~pproa(" h I hl' L" l H l rt 

l hrlll1~h PIL pC l i l id ll 3~ .li rb t thl' l' r.l ..;- ti( l.' l'C i:-!:>u ing ordinancc!:> on large sc.::k 
:t' b~ I ' . :~::. :C~ J :-L tl L: I C ;b being ,! fralld ClIl Iht, C'ol1 :'> titul ion . 

-l . S,ud trUl m (/1) \ .. V d /II .-\i/J!lillisl mrioII65.-Colirt ~lIo \\"cd ill.:CCS S to 
.; III 1-:-.\) r . ..: 1 (11 ITl pLi i n!ng abou l b ut:d .t:1; !I.. ~ :mJ :hS<lld t by hc:ul \,·arden on a 
:d! 1\\ ;~1'i."'·:~ l un I lit' gro lJ oJ OJ' e1.I!:>:> ~ !.1iljillg. 

,'" I. l lliu· ,·i/ 'dl Co ulle i/ , Na l/m ll \ '. \ 'ordic!t{l//{/GG.- C ou rt he ld tha t publr c 
dlt: ... -:::- .;'.:' I\'.l:~,-i 11\ )( hy .\tt y Ind l\·iJ u.11 l~ll t by the publi c, thercfor..: . for I h ~ 

L'i,· :\. _'::·-;.'1;( v f any pub liC <-luI: ~: ll y pu bl i(- :::- I'i r i lC'J p er:o;on will be gralllcd 
:::- 1.:r"J:L ~ . ~ Ui) r(:llh; Coun ]:o. ~ lIed c.h rtx {io!l ::i to the lllu nic ipJ. i cOll ll(: il on a Pl L 
I'd it il'n ~: ,I C il i l CIl to ('Olbtrllcl publ ic (011\ cni~nce s and drains elc. 3nd to 
k ~..:p lb .:- :- tree ts 1..' )..; ;111. 

'J . C fl( ; rc;1I L<;/ Safl!l \ .. (lll iol l of IIlc/w 6-.- In orck r [0 provick irnm~d i alc 
Ic l] ;:f tl) Ihe Bhopal g~ s Iraged: . 0 11 a I' ll p;: tilion, the Court u pheld Ihe 
\ ':r Ld lly l, j" Ihc IJ hnpa l G.l~ Leak Di-:-.aslcr (Pr\K t'ssing o f Clailll ~) ' \ L' 1. 19S5 
:t llJ t;h.' ... eul c rnclH Jrrin.'u ;11 bCi\\c~ n the Ln ion o f Ind i:t and the Union 
C :trhlc.k C 0 m p:my. 

IIi. .\ Ie. Melita \. Union r1j·/Jl dhl'.-On a PII. r~ t l l i o n b y :1 1,\\\ ycr 
,If the S ·_: prc !ll~ C Ollrt . Iht C\ lllr i ~ rJnlcJ rel ief 10 the \ iClirn s of g~I S Ie .!" 
fll l! ll lhc SIHlra m Fe rti li se r and Chem lL:.tl PI am ,\I IJ~ lhi and :-1 1 .... 0 libcrJ. lcc! 
Ih..: i1lLi i:1I1 tort 13\\ fro m (lie lwnti:lgl.' o f Hylml(l ~ \ ' . Fletcher by holdi ng 
IIL!I 11 ,) C\ I..·cpli o n 10 :-.I n c l lubilllY b id do\\ n in th is l'3S(: will be applicabk 
il ;lll; !1.!l:lrJ " u, :1~· I1\ · i IY i, undc rt :I " el1. 

II . PIII'IIII II W I1 , { J\U WI"II \ .. Uni,)Jl oj {lJ(ltd,l). - On a PIL pctition Ihe 

(·ll'; l i d:l ..: ... il'~! II: : f · '. ~rilll ~Cill i h.::[ C\ Cj~ inju:·cJ p~rson bruught f o r mcJ i(";1 1 
!! L',IIi:lcni :o. hn u id 1Il .... !anIJ llcolisly be ); l\ en mcd ic.11 aid without wait ing fo r 

02 ( [ I}, ," 1 ) sec 1 u I. 
f' ; I I' .• ' -) 1 SCC ~ (, ~ 

(,· 1 ( i I) ~ - \ I sec .:-."; :-; 
(, ;\ [ I I}:-O, ; sec .I ~ S 

(.(1 ( ! ') / 0) ., sec 16 .2 
(,7 . ( I I) ~ t) I -1 sec 2:'(, 
(I). ( I I) , I I 1 sec -")5. 
(, ') . (19')0, 1 seC' (,[ J. 
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the comp letion of police procedural forma li ties in order to avoid negligent 

deat·h of an acc ident victim . 

12. Bamrasi SC\'{f Ashram v. Stare of U.p,70.- 0 n :\ PfL petition the 

Supreme COlin gra nted re lie f to Adiv(\s is and other b3Ckward people usi ng 
fores t as the ir habit.1t and means of livelihood against their eviction from 
the fN CSI Ian; by the go \'crnmc n:. 

13. Sa /II/}(/ ! Sillgh \" , Stale oj f1aryol1(171. - \Vrit petition as PIL riled by 

MLAs and ~\'!Ps seeking direction fo r a C l31 inqui ry on the basis of FIR 
alleging ser iou s ch:1rgc uf COffllpti on and misllse of power by pe rson holding 

cab ine t rank in Cen tr.11 Government and fo r se tting a s id~ the order o f the 
M agist rate di scharging that person . COllr t helel th,:\t since petit ioners were 
not a p:Ht)' 10 earlla proceedi ngs at any stage, henet: they h:I\'e no loc us 

standi to fil e PIL petition. 

14. i l/dinll COllncil for EI!I 'iro ~Legal Acrion v. UO/7'2,-\Vherc the co urt 
re lied on ex pert reports and no objec tion was taken immediately regard ing 

absence of cro5s~exami n~H i o n of the expert s, the CDu n held that no such 

objec tio n can be rai sed at be lated stage. 

15. S udip Ma:"wlldar v. Srare of :\I.P.B.-Thc courI direc ted the gov~ 

emmenl to re illo \"t: inJdequacics of 53-felY prec:H1l ions in r\ rmy's ammunitio n 
test fi rin g range resulting in death .:md mai ming of lri bJ ls \\110 stray into the 

range for cl..)lIec tion of scr;1p of :l. mmun iti on. 

16. Vellore Clri:..ells' \\'e1jar<;' FOl"WI1 \'. UOpJ .-Coun iss lIcd suitable 

di recti o ns to gi\'c relief to peap l!:! aga inst polluti oll o f tanner ies and askt!d 
the l\.l.:ldras High COll rl to c s tabl1 sh a G reen Bench to monito r further pro

gress. 

17. \ 'islwka \ '. Srntl' of Rajnsrh (I/1'5.- III the absence o f u leg is lation 

the COll rt filled in the gap by gi\'ing widlt ciirt::c ti \'es 10 protect \\'ork ing 
W()I11CIl from 5c"u:iI harassment. 

l S. K.L. Selilia \" . U. O.I.i6.-\\·h('r.: the- rd id d .li me-d is not b3sed on 

.:ny fund ,lmcotal ri ght (Olin can nut gr.lOt re- hef. Thlls . the cOlin refllsed to 
1:,,,Ue- dl rt.'('t!00 to the g~w(.·rnmcr, t t \) in('lud-= R :lj.b · h:::-; ~ l.m guage in the Con~ 

Sl lt lit io ll . 

70 ( 19<):1) .2 sec 61 ::! . 
"/1. ( 1\)<)3, 1 sec 561. 
J: (1996) 3 sec ~t: 
i'3 ( t99G) 5 SCC 36S 
7. ( t99G) 5 SCC 6n 
75 (19m) 6 sec :! J] 

'" t 19'171 6 sec sn 
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19. Dnljlt Sil/g h Daln / v. UO {n.- COLIrl rdused relief where in the 
petition no public inlercsl was in \'olvcd . Cou rt held that fac tu al disputes 
can not be ra ised and examined under Ari. 31 (If the ConstilUlion. 

20. Malik BrOlherJ v. Naril/dra Dndhich,;s.-Coun refused reli e f w here 
no public interest \\35 involv ed and the cUllscqucn<.:c W;}s fru stra ti o n o f any 
law ('If the land. 

21. BALeO Elllp/O.\ ECS· U nio ll \ ', L'O/i <J._ill th is case Union had ch<l l · 
Icngcd the disinves tment po li cy and implemCnl :l lion thereof through PI L. 
The Apex Court held that the d ec is io n to disinves t and the implementation 
thereof is purely an :ldminbt rath'e deci sion rcbting {Q ccont)m ic po licy of 
the Sta te and challenge to the same (I I the instance o f a busybody cannm 
fal l \\' ith in the parameters 0 f PI L. 

(Il) C L .. \ SS ACTlO;\S 

In cbss actio n<; the pbinriff a s ks rel ief Ilot only fur himself bllt fpr :ll! 
others s imilarly ~i t u.lted. By its narllr!! class ;t<: ti o n asks fo r more than inrer 
partes relief. It i:-. f.lf beyund the m Cle sCll lcmcm o f dispu tes be tween pri\·atc 
p:lrtics. C lass actions arc governed by Sec tion 91 (Inc! Order \, Rule. 8 o f the 
Civ il Procedure Code. Afte r the a mendmen t of Sec tion 91 in 1976 the COlirts 
have been given discretion to entertain suits at the instance o f two o r more 
persons again st publ iC authorities fo r public nuisa nce or o the r public wrongs . 
Befo rc lh~ amendment the scope of the rem~dy was h ighly restricti,·e, be
cause even a .'i uit for the remova l of public nuisa nce could not be brought 
except w ith the consent of the l\d\·ocatc -Gener~d . The La\\' Comm iss ion of 
India in its 54[ h Report had sugge s ted J widc amplitude of Section 91 by 
doing away with the conse nt requireme nt and also by inc luding a ll publi c 
wrongs bes ides nu isance wit h in it s scope. The government Cl C"ccp ted the rec 
ommendati on o f [he La\\· Comm ission ;1I1d the ;I!1lcndcd scc ti Cl Il no \\' providcs 
that in case o f a public nui sance and any othe r public wrong. a s uit for a 
dec laration and injunc tio n and any other appropriate ·relief can bc filed eithe r 
by the Ad .... ocJtc-Gcnera l. or by two or more persons, with the leave of the 
couTl, even thollgh no damage has been call sed to such persons. Th ere is 
a lso no obliga tion to g ive not ice to all the persons affec ted hy such pub lic 
nuisance or wrong . The court s h:t1 1 g ra nt le,wc for the filin g of such a suit 
according to the well -defined principles. 

Order I, Rule 8 a lso provides for the fi lrng of a reprcsentative su it subject 
to the cond itions th at it must be filed by two o r more persons ac ting on 
behalf o f the class and tha t a notice to this effect must be scrved , a t the 
p laintiff's e xpense. to the persoJls ,,:ho ~re affected. 

77. (1 997) 4 sec 62. 

78. (1999) " sec 552. 
79. (2002) 2 sec 333. 
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The inclusion of general c lass ac tio n in the Ci,"il Procedure Code is 
certai nly a welcome step. T his is a lso an ind ication o f the mood of the 
legislature on P It. for its conti nu3 tion e ither as an ordi nary or constitu tio nal 
remedy strategy,SIl 

American histo ry (If class action is no t very inspiring. Some of the prob~ 
le m s whi c h ha ve bee n c reat ed arc-· in c rca sc in court arrears, main 
he ncficiaric, he ir: i~ : ;:: li:: .... r j- ..::.:.; an::: :-.J1 L..: (,:: :,.:; .... . legalised blackma il hy 
unscrupulous lawyers, di fficulties in the asce rt ai nment o f tI class and the 
disbursement of (bm:tgcs :lnd adverse: econom ic constrain ts. These problems 
m ay be pecul iar III t!h~ United States . thc rcfn rc. dc\"c lopment of class ac tion 
in Ind ia, whi ch IS in il s inbncy. is to be watched ctHe fllH y,S l 

PR OPOS ED t\ REAS OF IlISCUSSIO~ 
Pro f Ih"l 1I<;('S d:\.' i ~'ill1 'Soci:! ! A c tion Li tic::t tion' in prdc r('n~~' t el Ihe 111'.11 (' \('guish 
lerm ' Pu b lic Inll' lest Li tipl ion' because acconh ng 10 him I' lL rcpresenl5 fOI America 
l dis tin:::ti\\.' phl~t' of ~ocio- Icg:ll dcvc:lopment for which Ihere is no counterpart in 
Ind i:! Swd':lus m:ly discuss Ihe gJQw th o f I'lL concer' in USA in Ndcr to apprccilh.· 

the' use o f lerm SiA L in the India n Si lU:ltlo n 

2 It is n O'A' fi rmly c<;I:l t.l l<;hed Ih:lI there is a !lew 3Cli\'l )1 of Sl!preme ('('lUll o f Indl3 
C3 U;;C<; for this ne\\. w1c perception :lIld performa nce 1m)' be d15clI.ised 

3. SAUPll. is nOl an c,trJ kgll SUlt.:g.y 3<; It h:u. n(lw 3 constituti onal habitat S tudents 

li1:1y d isc11l<; Ihi ) constitu ti o nal ha bit.1! . 

. 1. SAUPIL hl5 N:en p0ssibk olil y by lo\\'erin~ the IhlcsholJ level (I f \(le llS s t:md l 

princi pk (j rad u:l1 Im,e ri:lg Ih\.' !:c- \'d of locus st:l nd i I'lincipk m:ty tx di scussed . 

:; S A!JPIL in fnd!:'I i<; )111 1 in :1 den' lopi ng slal l' aad Ihc rcfnrc, the \~ho1c process ii 
c ,lilfr:mled ~\ith .... :'Ir;nu :; pcrsnnal :tnd Inst it utional complcx ll ic~. Studen t:> may d i~eu:;s 

th t' il comrk'(iti~'~ 

{) There I i; :I sh:l<.k of ori :lio l1 in Indi.l \~ hi eh dol' :; nOI f::a V(l l1I JUGlc i:!1 :'\d ve nlurism in 

:In :l.re a wtli ch i s :'I k~ is bti\' 1! O\nJ exec uTive dOlm in Student, rn.'~· di ieuss Ihe le
gi lir. l:l ';Y o f S .. \!Jf"il. J,.! :lins t thi s bac kdrop 

7 <In tb: prnee<;<; (S .\ L\ likt! a ll p,' lili:::a l ins titutions promi<;e, 11l('ft! thln ii could 

ddi\'c r :.nd IS se\'c r .:1 ~ e x ros~cI 10 t hc d }nlmics 0 f d !scnchlnlmel1l" Ih xi ' TAXt."G 
SI Tn:RI:-:r. SFiUl')ltS t ~ SOCt ... l. Ac n,)" LinGxrtO" I\; THE SI·rRF.~I F. CfJl! RT OF 1."1)1'" 

(.\1t m~'og:r:lphl'd). I' \ Ag:lln :;\ thi :; b:t.·k~n'p a ~t'X l n k g.11 :t :ld lt of jlldtci :11 role 
r t! rforml n'.'e may he nude . 

R The re :n .:- \:kar (hn ger,; in Ihl.' mdi~ cn n1 ; n :\lc u<;\.· Clf SA UI'IL ~ Iudc n l~ 11\.1 )' lI t·llIlr· 
cate :l rt!a whe re th!s SlIJtegy can 1:-..- m os t suita bly USl!d 

() S .\ L'PE . c :tnnn1 <,nlvc :'I ll t h~' pror-krns pf the p""r Thad<Jrc. unkss the poor a nd 
the \\ ,: I~ :Hl' f'fpnl,cd :lr,d m;rJ\.· s;:l : r ~'1t;'\,t. thl'r\.' i ; 1:0 gU:1I3~1 l''': f(ll th ... ~olul ion 

(If th:: ir rrohkl1l3 Slllfk'nts may dl :;': US, I h l ~ P!I'pos iti on 

10 Sludo:nt~ Imy d i~c u s, Ih ..: future o f S.·\UPIL in InJi:l . 

11 ~ Iu,k nt;; m:l~ dJ'Cll' <; the S ! :l!~IllCllt (If ~lu\'h :Hj i (' J whic h h~ made in thl! C(ln!~ .'(1 

{li S:\lll' l1. · ·Arl ld ... :- 2 ('If the l a ~ i :l~ r(ll\~1!lu L '1 is l; {), toe I!~s t for a ll the !xes. 

in the t,lnne1 Clf ' ll uh:1I.::'S r m k·d 1'1.' 15('11" 

~o .'i,',' S ~ bin: SWnrilllS III rllhl lr 1111.,,-,' ,1 J. i: t,~ , lf l"1i ( ~li :n\.'ogr J.phed ). p :?R 

RI /i'd 



376 P"hlic IlIIerest LitigatiOIl o r Social Acrio ll Lit igll tioll 

12 If the conct pi of c la <;.s acti un as pro\'idcd In the Ci\'il ProccourL" Codl!' is cnrOUf:l&l'd 
.1nd other gne \';mcc mcchlll ism like Ihe ombudsman i ~ w englhcncd the SAUPIL 
rnl)' not be nI.'CC SS:l1) Sludl'nl5 nl:ly dLscuss [he vali d It)' o f this sta h':IIlC IlI 
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Liability afthe J1dlJlillistratiall 

In :1.11\' d~l11ol.:r:l ti c count f\, \\ h~rl'.. £.l ) \ ~rnm::nt ~tS~U I1l CS the role of ;) 
'\\'ell'arc :~nd S~,T\ ' i c c Stole', tl;c qLl~:';t io~l ("'71 ); ll \'I.'rnmcn t liability t,;\ 'okc s ~l 
~ ('n o tl:- fl', p\ lll:-(', On the one h:md thc ClHh.:C I': 0f an [lIlensi, e form u f go\'
l'..rn11l~l1t rr.:qtlircs i.h::t i,'c panl(,lp~!tion nf the State i n \\'df~lIe and ser\'ice 
a':l l\'ilit:s hut l lll the o th er . the COIKept of gO\ ::rn!Jlclltai liabi lity ma y ha\'c 
a chi ll ing effect on !; uch p:J.rti cipation. Therefore. a \'cry deli cate balance hJS 
It) be dra\, n. 

If i.l.ny p::r:'lon has bee.n wro nged or made 10 :-uffc r an y loss there l11~y 
be 1\\'0 cours('s open to him. H e mil)' eit her proceed against the o ffi cer con
I.:crrll:d or ht! may s.ue the go\'c rnmcnr on \\'h05~ behal f the officer \\'J.S a cting. 
E.1fl~ COlllmon l.tw firm ly recogni!>ed the principlc~ of liJbillty of the officer 
concerned bt:(;u:s t! they \\'~re tr~at('d nothing more thim as ordinary cit ize ns, 
\Vith thc growth of go,,'crnme ntJI powers, the shift hJS been from the 'of
fl cer's liabi li ty' iO 'Stalt! l iab ility' , on whose behJlf he ac ts, T he main re ason 
for slich a shi ft cou ld be the apprehensio n th:!! the conccpt o f 'office r' s 
liabili ty' may dampe n Ihe independence and initia l; \C o f the offi cers, Ho\\,· 
C\'l'r leeent trend indicates 3 j ud icious mix of both these concepts, 

(.\ ) 1.1.\IlILlTY OF TilE AD~ II "ISTR.\TIO" 1:-1 CO" T R -\ CT 

I, Co nst itutio nal pro v is io n s und th e dCH lopmcnt o f the co n ce pt o f 
liab il ity 

:\nidcs 29J, 29S. 299 and 300 complete the cons tituti o ll :!1 code o f con
lra":I\'I,I1 liability o f the go\,crnrnent. Article 294 makes pro\'ision fo r th e 
SlIccl:ss ion by the present go \'crnm ents of the Uni (1 !1 and the Sta tes 10 
prope rt y. as~e t s , rights. li .:lb ilities and obligations \'ested ill the former go\'
crnmt:lltS, Art idc ~9S I.1 Ys down that for Ihe purpose of carrying o ut the 
fUllction:;. of th ~ Statl:, go\'ernrn~1H c.w Clll!.!r in to CQlItrrlc ts, An iC\c 299 con
t:ti lls csscntiJI form:\li ties which ::l gO\'l~rnmellt cont ract must fulfil. Arti cle 
300 pro\'ides the m:Hlncr in \\ hich suits :1Jld proceedi ngs against or by the 
go\'crnmcnt may be illstiul!cd, }-iL)\\ c\'er. the: constitut ion:,1 code for p ub lic 
CI.)l1 tr:\\:t IS nl'1 comple te . thercf{1rl:, it i:> supplc rnl: ntcd by the pro \'isions of 
the InJ iall Cormacl Act. IS72. A government COIHr:tct in order 10 be valid, 
bcsidl.!s s;i l i ~ fy i ng the rl.!qll ire l11 cnt~ o f Art ic le 299, mus t al so fli lril the re
qlli reme nts o f Scc titlll 10 of thl.! i nd i:m Contract Act dculing w it h the essen · 
tia t.; n f a " :,I icl COIlt L l(' l. l 111 the SJm~ manner thl: pJiilC iples for determin ing 
the qU:lIl1 urn o f damages C'0ill:l incd in SCltiOIlS 7:' , 7·~ :1 nd 75 Jl'e a lso ap
pi1l."abk ill cas..:: of gO\,Crtllllcnt I.'omral...'ts,:: l'\c\'erthclcss all the prov isions of 

I. Sra:4.' i,(:lI,mll \ , 1\" "h.7/1 " /,:,',:. 1 S:I:s i:, "IR 11)5;1 SC 309: ;"'{/I.WIllPIl"l.i/lI~ Wor,b' v , 
iral" ,,( llli},lf, .. \ 11{ 1')5 .1 SC 165: G, '\~. (:( (! /' \ ', S(IIl/I/Ii) ,\/(11, AIR 1960 A l l -l~O, 
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the Contrac t Act arc not applicab le to govern ment cont racts. T he provisio ns 
relating to capaci ty as to age and m ind have no relevance to such contrac ts . 

The extent of go~emmenta J li ab ility is in direc t succession o f the li ability 
o f the East India Compan y in s imil ar s ituat ions. Article 300 o f the Co nst itu 
tio n points out that the extent o f liabi lity of the Unio n of India and the States 
will be SJme as that of Domi nion o f Indi a and the provinces under the 
Go ve mment of India Ac t. 1935 . T he Ac t o f 1935 refers to the Ac t o f 191 5 
which in (urn refers back to the G overnment o f India Act, 1858. Th us. nn e 
must refer back to the times o f East Indi a Company in order to determine 
the e xtent of liabil ity o f governm ent today. 

B efore 1947. the C rown in E ng land e njoyed immuni ty from being sued 
in its own Courts. Thi s im m uni ty of the C rown was furthe r fo rtified by the 
doctrine o f feuda li stic orig in s ignifyi ng that the ' King can do no wrong' . 
However, even during the heyday of C rown immunity. a person could seek 
red ress against the Cro wn th rough a ' Petition of Ri ght ' , 

There \vas never any d o ub t th ai the East Ind ia Company. w hich \Va." 
essent ially a commerc ia l concern , was not ent itled to any im munity which 
the Cro\l.'11 may enjoy fro m the li ab ili ty ar isi ng out o f co ntracts . ]n Rallk of 
8 eflgnl v. Un ited Co.] . Si r C harles Grey and Justice Franks o f the Supreme 
Cou rt of Bengal clearly he ld th Olt lhe East India Company had no sovereign 
characte r to prevent it from being sued for the recove ry of in te res t o n three 
prom issory notes on the bas is o f. which the company borrowed money for 
the efficient prosec ution o f war for defending and ex tend ing the territo ries 
of the Crow n in India, 

Unfo nunate ly a doubt was cast on the ex tent o f liabil ity o f the Eas t 
Indi a Company in co ntrac t in Nobill CIJllfi der Dey v. Secy, of State / o r lll din 4 . 

In th is case. a ganjn lice nce was auctio ned. Nobin C hunder. the h ighesl 
bidd er, sued for spec ific pe rformance of thc contract. It \\.'as held that the 
sui t fo r speci fi c performance co uld not succeed because the auction of ga nj:l 
licence \I,;as a method o f co ll ecting tax which was a sovere ign fun ctio n. It 
is grati fy ing to note thal th is proposition o f immunity of the government 
from liabili ty arising oul of contrac t ente red into in exerc ise o f its sovereign 
power was not fo llowed by [he courts in ·Indi a. 

T he re is no denying the fact th::11 governmen t, because of its spec i:ll 
respo nsibi lit ies and pos itio n. cannot bc equa tcd with any othe r individual 
and . therefo re, the Govemment of India Acts. 1858. 19 19 and 193 5 made 
special provisions prescribing the m anner in which government co ntracts arc 

2. Thawarda£ Phu ul1Ia[ v. Un ion oj India, AIR 1955 SC 468: Namayya v. Utl iOIl of India, 
AIR 1958 AP 533 : Union oj India v . Narabarba{, AIR 1963 On 66. 

3. ( 183 1) I n ignall' s R~port 87 · 18 1. 
4. ( 1876) lLR 1 CallI. 
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10 be made. The form:l i rcqui n:mcll ts; ill these r\ c ts \I,.'e re ah\ays considered 
m ~lndatory <! nG the ir non-fulfilment rendered the whole cont ract inv;ilid . The 
rlwnd:uory charac te r o f these. f('lnn~l l req uiremen ts is ev ident from the [;:leI 
that in I SIl). the g()\'cnlm c ill l u~l 10 pa's " speci.l i st:1 llll..; t tl valid;lIc those 
contr;tcts wh ich were ddici":: 111 i n these fo rm :t1 rt:quircll1cnt s..·\ rVLlint:linin g 
the sa rne lJ":Lditloll. th e r:onsl i lUtinn nf I nci i:1 a ls() lays dowl1. c.:c rt ai n ("rrnal 
req u i remen ts fN C0nlr~:" '.' .,: .~ :' C) (j : ~. " : . ~ ,: '";:-ql,irc lJ I, :.~ :1: ' ;:lal":, l:1 -

tory. T hese hnve not hCl.!ll plo\' idt:d merely fn r thl.! sake o f form but to protec t 
the governmen t .1 gai nst unauthor ised cont rac ts so that "the public funds rnay 
n0 t ~e w:\qcd (I ll lJIwllthori scd C(lntracrs. 

I. TIl e connart 111115 1 be expressed f () be m ade by rhe President or tIn' 
Go\·emnr. (IS tIl e erne IIIny h('. - This requ ire me nt is nol a me re forma lity . 
In CIt{/ltll,.b"/~i \ 'ithnlda.o; .Iasrlll; v. !v!orcsl!H'ar Parruhm"t", the court he ld 
that the coilstitutiona l p rov i!'inns were inse rted ncH merely for the sake <., f 
fC'lrm hut to safeguard the g()\'~ rnment ag<li nst un author ised·colltrilcts. In thi s 
case th t-: qUl!sl io n w hich arose for cons ide rat ion was w hether a perso n who 
has C'n ter~d in:o J COnt f::t ct wilh the gcn:c fIl mcnl in vio latio n o f the form 
prescribed in .-\ni c k 299 was d isqualified tn be e lected to the legislature 
und er Section 7(b) of the Repre .l:cntJ.tion o f the People Ac ~. 1951 . Thi s C<1 I1 -

tr:lc t had b.een entered into· by a person all,lhoriscd in this behalf but was not 
e xpressed ill the name of the President. Th e C Ollrt he ld lhat th e Co ntract i ~ 
void. The same pos ition was ma in t:l ined by the Suprem,c Coun in Kar(ll1Jsli i 
v. Stare of Bnl11hny7. in th is C:lSC the :lppell an t entered into:l contract ,vil h 
the Min ister or P\VD fo r the irr iga tion ('I f hi s bndholdi ngs . Subsequently. 
the <:onlrac l was repudiated on the ground th :'\ t it was not expressed in the 
name of the Gove rno r. /\ su it was filed fo r the spec ific performance of the 
co ntract: T he Court dism issed the appeal holdin g that th e Jl1<1ndatory requ ire · 
me nts of Arti cle 299 had not bC~ 1l complied with. 

Tho ugh I h~ word . 'e '\ IWes~ccl" in Art icle 299( J) might sugges t Ih al the 
govcrnmc'n t contrac t IllUst be in S0me paniqJl:lf form. the SUPI:CJl1 C Court in 
Uniun of !lIdia v, /?offirl HamS heJd th at no forma l docume nt need be cx
.:cufed, In th is C:lse the Chief DircCI('Ir of P urchase (Disposa ls), Food Dc · 
rartm~nr. Governmen t" o f. Indi:l had in,·itcd tcnders for the purchase o f 
i\lll ~ ri ca r i cig;:\r~ttC's. In the tende r o f tlh~ I r..:'-'~"() ;lJr.::Ilt. th~ agr~c l11 c nt provide d 
fn r ari"\i tral io n in c:\sc o f (liSPUlt.: be twecil the p .:t rtics, The :l rb ilrat ion aW~lr<l 
was c h:t11 c ngcd hy tht.: go vernme nt all the g round that 11 WJS 'no1 exec uted 
in a p!:r'lJcf' nn llJle r. Th e Supreme Cnll rt held tl1 :1 t the contract W;'lS entered 
into by :111 authori sed pe r~n ·1l :lnd Ull a f:tit' rl"ad ill g o f the ICller o f accepta nce 

5. :;:; :l11d .1 -1 \"i ~·!. C :'if), 

(I . t\ I R 195·1 Sc. ~_j6 . 

7. ,\[1{ 1/)6-1 SC 17 1·1. Sc'" =.bu Gm't. of f).}' . \ . .\'nrd",o M ol, o'\1t{ 1<>60,\114 20. 
S "I!~ II")(, .. Sf' I Cl~:'i 
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it would be reasonable to hold that the contract was entered into in proper 
manner. However I if there is any Olhcr s tatutory requirement for the execu 
tio n of a formal deed, it mllst be complied with. In Siale of Madras v. R. 
Rallgalllliham Chclliar9 the Hi gh Court held that in view of a statuto ry pro
vision requiring formal execution of a deed. the co ntract as it stood was 
inchoate and, therefore. unenforceable. In this case the rule required that a 
formal contrac t had to be entered into by the government and the highest 
bidder at the auc tion. Though the respondent was the highest bidder and 
deposi ted the securi ty amount , he did not execute any formal doc ument. 
Later, when the suit was fil ed against the government to restrain it from 
holdi ng another auclion wh ich became necessary owing to complaints from 
th e public. the court refused 10 obl ige on the ground that there \vas no fonnal 
co ntrac t. A contrary view has , however. been taken by the Palna High Court 
in Chandra Bhnn v. State of Biharlo. 

Article 299 though provides that the govcmment contracts must be ex
pressed in the name o f the President or the Governor. as the case may be 
ye t clause 2 states that they );hall not be pe rsona lly liable in resp~ct of any 
co ntract o r assurance. 

2 . The contract must be executed 0 11 behalf of th e President or, the Gov~ 
emDr, as the case may be.- Another formality of Artic le 299(1) is thaI the' 
competent authorilY must execute the conl rac t on behalf of the Pres ident of 
Indi a or Governor of the Slate, as the case may be. If such authority by 
mistake or otherwi se docs not sign o n behalf of the Ch ief Execu ti ve the 
contrac t shall become invalid, as il also belongs to the category of mandatory 
conditio ns . I I lIowever. the court has mitigated the harshness of this rule by 
hold ing in Dm'ccos Garmellts FClCfO IY v. Stare of RajastJwI1 12 that in the 
abse nce o f any spec ific rule. if the competent authority has signed the con
Iract deed in its offic ial capacity. the requ irement o f the form.:tlity of Arti c le 
299(1) s ha ll be deemed to have bee n complied with . In this case , the con 
Irac t for the supply of po lice unifo rms was signed by the I nspcclOr~General 
of Po li ce w ho did not write after his s ignatures "s(gned on behalf o f the 
Governo r" . 

3, Th e contract mllst be execllfed by a persall aiahorised by the Presidell! 
or the GO\'emor, as the cllse lIIay be.- The condi tio n that government con ~ 

Irac ts must be signed by 'auth'or ise d person' on ly is cer tain ly vcr): 
fundJmen tal if State is to be protec ted from spurio us claim s mad e on the 

9. A IR 1975 i\lld 291. S{I! also U"io" of India v. Ullom Singh Duga l &. Co .. AI R 1972 
Del ItO. 

10. A IR 1976 P:lt 15 . 
I I . C. V. J am!!; v. Morcsltl\'ar Parashr(lill. AIR 195..l SC 236. 
11. ( 1910) 3 see 874: AIR 1971 SC 141. Sa also Union oj India y. Rallia Ram. AIR 

t963 SC t685. 
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s tre ngt h o f unautho rised contrac ts . I :> (\n ic k 299 d ll ':S !lCH lay do wn any spe
ci fic mode of :Hlthor i s;lt i on an d. thl? rcforc. [hL' rwr ma l go\e rn menla l 
procedure o f !10tifil..:at ion in the Orn eiJ I G:ILC1t~ Illay be ,,:o ll s idc red as proper 
authorisa tio n. Lad .; o f p rope r J uthority \\lHlld rend!."!' the co ntrac t invalid .1-l 

Il o\\'c\"CI" , :lg.lin in o lder t l ) a \"ll id har<bhip whic h 1111!'- r<.'\luircme nt may CIll.:li1. 
the (QUi! Ins h¢ld in SWle oj l1iJw r \", Kamlll Chand T/J(Ipar & Bros. Lld,lS 
tha t 111 th e :..t bS .!lh.'~.~ of ~!n)' ~ pcc iflC ilu !Jh1r i:-.a tion. implied "Iluhori s;"nion may 
be C\·:i" idc rt:l.; .~ . :: !r,·. i:i~ cor::.p !i:1iL·;; \\'jt b lhi ::. requ iremen t of .. \niclc 
299( I) . f n thi s c.:t::.C' .. the respondent-com pany entered into cer tain constrlll.:t ion 
CQ nl r:lCts wi th th~ gQ vc rn l1l~n t o f B ih:lr. ,\ ftc r the completion o f the co ntrac t, 
:1 d ispute arose in respect of certain p:l ymcnls .:!Ild (he maUcr was referred 
to arbitr..:!tion ty an agreement betwee n the p ~\ rti es, 0 11 the basis of the award, 
the comp::lIly fil L'd a petit ion for deere;:, in terms o f the award . Th e suit W<lS 
C(llltested un beh ::df of the go \'crnm ent un tht: ground tha t the arbi tration 
:1grcemcnt Was not exec uted by the Se\':rc l ~ ry to the Government fo r P\VD 
who was the on ly autho ri sed person, The comp:my comended that the E x· 
ecutivc pngineer sig_ncd the docu ment after ll eCC S ~J ry instructi ons from the 
Secretary . The whole process o f correspo ndence and negotia tions showed 
that the Sec retary was in the pic ture all the time, Under these circumstances. 
the court came to the 'concl us io n that the Execllti\'c Officer. though no t spe
ci fi e dl y JUlhori sed. w :\s impl ied ly author ised on ad hoc b"IS is , T he SJme 
appro:lch was fo llo wed by the S uprelll~ Court in lJllikraj laipl/ria v. {)lli(J11 

of India l6 , In this C:lSC in pt\['su:mce o f the order pbccd by th e Divisi ona l 
Superinte ndent, foodg ra ins were supplied to the R:lilways , Jh e Divi sion.:! 1 
Su perin tendent " as not a u thor ised to sign the cont r:1c t. T he proper autho rit y 
in this case \\ ;15 the Secretary to th e R~il\\'ay 13 0i.lrd , Ho wever. the evide nce 
showed thal an officer of the R ailway Bo:t rd was au thorised to take de li very. 
tr;:m sp0rl it ,uci dl:-.tr ibutc it to rJ.d"' :ty ralion sho ps. T he Board also f ixed 
programmes for inspectio n. a 11 0 lted wagons, accepted RR and made pay
rnerllS . On the basis o f these fa c t,S . the com! he ld th ~1l th e Div isional 
Superi ntendent had the impli ed autho ri ty fro.m the Rail way Bo ard to execu te 
the contract. However. in the abscn.:e or sll ch evidence from which impl ied 
authority cannOI he inferred. the COliri held in Unioll of II/di(l y, N.K. P I'(, 
Ltd.!7 that i f the contraC t has not bee n signed by <I person au tho rised by (he 

l.~ St,'j{('ol"lI'.!J \ , lJ A:, ;\ [11 '1.1,11 & S,'IIJ, ,-\I R 19(,~ Sf: Ti l) S,' t' :1 1$0 ("hirerl1j i /.{Il '\{ I'//(l !!i 
/\.11. I " 'f, Ltd \. Cllioll ('I" /lId:'(I, AIR \ ')6:; Pu nj :;12 , 

1,1. T/101\'(lfilnI' PhalliI/O / \' , Unioll I ~r Illd in . AIR 1955 S(' .J ()S . Set' a lso MlIl1il'il'n / Corp", 
4 !Jolllba,! 1'. s,"'Y, of Star .. , AIR 19-13 O .... 'llI ~77: 1\ 1)1'/'11111(11 Mlldnlin l' \'. P/'Ul'illcr! of 
.I/w !rm, .-\[1{ 1950 ~bd ]I} -I : J.,\:il'a.i,z / ' r,JlIl :lld v. Sfart' of \\',8., A IR 1977 Cal 7: 
,lfcIJISa/ji ChlztJlL'Y 1.111 \' , ,":a'" , ~ r N , ;J(: ,.:; ~, :n . .-\ m I IJ7~ H:lj I. 

15, AIR 1962 SC 110, 
1(,. :\ IR 1%2 SC 113, 
Ii (1'J7:'):; sec :;:-i s' :\11':' 1')72 SC 9\5 S,' ,' ,1I ~' l ;':(//01 I1/I {11 j "tlII IM:ai Soma,I ',"(Z v, Staft' 

1:( /j"IIl/" /,I'. ,\11{ J()(! .I S(· 171·1 



382 Liability of the Administra rioll [Chap. 

P reside nt or the Governor, as the case may be, the contract is abso lutely 
void . 

The act of entering into contrac t is an executive act, and therefore, if a 
contract h 3.5 been ente red into nOt in exerc ise of executive powe rs but statu
tory powers. the requireme nts o f Article 299( 1) \Vi fi' not apply. Co nseque ntly. 
if the liquor licence is to be g ranted by aucti on under exc ise law, ,the for
mality fornlul.tions of Article 299( 1) of the Consti tutio n shall not appl y. 

(4) RmiJicario1l ,- The ques tio n whether an agreeme nt which does not 
rulril thc requi,eme nts o f Article 299(1) ca n be ratified by the govern ment 
has been ans\vercd in the nega tive by the Supreme Co urt in Mulal1l challd v. 
Slate of M.P.18 There fo re, the govcrnme n! C;l nno t ratify a contrac t if it does 
no t com ply wi th the requ iremen ts of Article 299(1) as (0 enable it to enforce 
it agai nst a pri vate pany. However, if the panics to the contract agree to 
rat ification, there seems to be no reaso n why ratificat io n may no t be all o wed . 

(5) Enforcemellt of liabilily.- The question then ar ises that if a govern · 
men t contra~ t is void fo r its non-compliance with the requi rement of Art ick 
299( 1) iJ nd it ca nnot be ratifIed e ither. can the party cbi m the bcncfi t of 
Sec tio ns 70. 230(i ii) or 235 of the Contract Act. Applica tion of Section 70 
docs not pose much problem . 111 New J'viarine Coal Co. v. Un ion of /mlia l9 , 

the Supreme Court held that the go vernment mus t make compe ns3tion for 
the coa l supplied whic h has bee n consumed by it, even though the COlll rac( 
d oes nUl comply wi th the requiremenls of Ani~ l e 299 o f the Const itution . 
There fore, if a perso n has done something for governmcnt undcr an invalid 
contract without do ing it gratuitously ~nd the govern me nt has obtained ::111)' 

benefi t out o f it. government is bou nd to make compensat ion. 

Ho wever, .:! mo rt: complicated question of liabili ty ari ses in situations 
w here a pe rson has do ne some th ing for the government undel' a void contract 
bil l the govern ment has no t obta ined any benefit under it. In Stale of u. P. 
\' . Murari lAl & Bros. 1tJ , such a si tuat ion camc tx:fo rt: the Supre me Court . 
In th is case 3n offi L'Cf o f the government department o f agricultu re who was 
l1 0t authorised to s ign ~On(ract s on behalf of the govern ment contrac l~d for 
:1 space in the cold sloragc tor pota t()(!s from the Agr ic ulture Department. 
wh ich never carne. The proprietors sued for damages \\'hich they suffered 
for keep ing the sPJce vacant. T he Supreme Court held tha t S!lKe tht! require
men ts of Artic le :!99 :1rC 111.) ( complied with, thc COntraL' l w.:!s void and wa~ 
a lso not capable o f ratificat io n, which presupposes a valid co·ntrac t. Secti on 
70 o f the Contr;'lc l Act was al so no t applicable as the governmem had no t 
deri ved any benefit unde r the co ntract. In such a s ituat io n, the Court can · 

t S A IR 19ti8 SC 1 2 1 ~. Slat .. (I/U. P. \'. A/MlJ(i l..ill & Jj,cJ} . (197 1) 2 sec 4.l9: A IR 197 1 
SC 221 0. 

t9. A IR 1964 SC 152. 
~O . ( 197 1) 2 sec 4.l9: AIR 197 1 SC 2210. 
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siJl! rcJ lht: qut::. ti o ll' n ( Ila hliit y l ) t" ih~_ offi cc:r cvnccrncd unda SC"': li on 
2:l0tiii) or ~35 Il l' I hl.! Comr:I\,.'1 ,\\"'1. SL'clion 230(iii) pro\' ides th :! t :1Il agent 
may bc pers'U nally bound qlld,: r:t rOIl I!' :,,", in ca ·· ... :s \\' h (~r t! the prill..:'ip;\! though 
lli :.('hlscd, ~annOt he sued . Th~ l \,~:n hdd th :LI the IJ ffi ~ l:r LI)IKCrnc d :lct lllg 

:tS age nt un behalf n ( (he ~ 0 q:lnlll(,llt C i llnut be held pcrson ~ll l y l1able linda 
SC'l..' tlo n 230tiii) bC(,,;ltlsl.' lil :::: S(ctilm pll!stlppo~es a \"alid CQntr3O: I. However. 
l h~ Supreme Coun Jld nul cxprt..::'>s any opi nion :IS re ga rds the <lpp!icabilil)' 
u f Sc...: I HlIl 2 3'5 "f IhL C Vlltl al."l AL'I In this L'asc. 13 lJ1 the u bsc rva liolls o f tht 

Suprcilic COli n seern 10 t":l'.lour the "lC \\" that c \ e n S t::l..' ti i) !l 235 will lIot be 
atlf:!..:kd b~c·,tu !)C that se(' tio n abi) pre~lIppu st!s a valid con tral't. Sec tio n 235 
iJys duwn .thal where a perso n, umr\ liy r~pft!seJl(ing him self to be tht: agent 
uf th t.: othe r party thereby induces a thi rd party to (kal with him, he \vill be 
habk if thi s alleged principai docs nut ratify hi ~ : lC[ to m;.tke corn pt[l~at io n 

(\) the: other pany for the loss or d;\ll1agc: sufft:rcJ by him in su( h dC3ling. 

Therefore, the pos it ion o f th!.! g.overnment as it el1ll.:rges is that the COIl
trac ts whic h do no t co mpl y with the requirements uf Arti c le 299 are 
:.1bsolutdy vo id, nul I!Vc i1 l.'~l pabl t: of r:uification. and [h t: purt y shall h~\"e no 
\.:iai m wha{SOevt!f tHher ag. ;.tin!){ the g\)VCfllIllCl1 t ur the offi~c r eXCept \\ he re 
the goYCm menl has take n any btndit unoer such c.ontri.K':t. 

.\ he L,I :-. e of Ml ll"u ri Lui & Brus.'!1 Ill,d.;l.·~ Oil \! feci that there is som~thing 

\'. rong with Ihe law rc::l~lli ng. [0 publ ic cotHrilcts in India , because tor no fault 
ot his. a person may be ( o lnpelkd to suffer a loss \\ ithout a rcmedy . In thi s 
:Igc o f ,til inli-;nsivc fo rm o f govcrn lll ~ nt. it is not humanl y p\) ~~l bk fo r all)' 
pcr:-,o ll to keep himse lf uptudi.llC:: with the list Df government o ffi cial s au th
I.l ri:>ed tt) nc!got iatt: public (ontracts ill ~·a r i olls depurtmc!nls. 

The d iffi \." ulty \\'i th the bw rcbting to p\lbl i~,cl) nlra("ls in India see ms 
10 bc Iku thc·st:pa rall.! elLt ity () f publ k COIHracts is not being fu ll y recognised. 
t\ publi c contrac t , h.: sidl.:.' s the provis ions of Ankl e '299 of the Constitution, 
is :l1 so governt:d hy Ihe ge neral Ja \\ l) f ("untr;l~'· t. Therefore, whe ll the prov i
si l) ll s ul' a ge lle r:d \:tw g\J\"erning rriv~Ht! CnntraLts is applied to public 
l"Olltr~l(ts which h:J.ve a spL'l."i:li sta tus bL'.cause of the public intere:>! invo lved 
th(:rl:in. illju:>tict! '-I nd ~l rbit rarin e:>s i$ bnum.J to ~!rise. h is for Ih is reason thai 
in Fr.!Il("C" t:1C:: l:lW go verning publiL' CIJIj ; .. :C .~ ell l: ,t.'iy ddfl.! / .. :nt ilnd cxdu 

sivc frolll thl.! law governing prlV~Ilt,; cont rac ts. In Franc!.! , if !ht! forma lities 
of a public COntract ~ re /lot compli~d with , it IS void bu t is capablc of ra ti 
fi .: ~!ti o n by the admi ni stratio n and it is ah·\":l.Y s opl!n to the pr ivate party 10 
qUl:stio ll the authority o f the '.ld Hlinistratlon 1(\ \\ il hhold ratifica tio n in a 
court of law . The coun s in Pral1c~ h:lvt: :I! so d t:velo pcd a viable principle 
of 'publi c int cr~st' which Illust ;llways bt: protected even if it demands var i· 
ations in th~ express te rms of th o.! COnlr;l("{. Therefore. whe n the ad mini strative 

21 Sr,II(' , ,(C' l '. \ .1/ 11I,lIi L J! ,( Ii" •. , . (t'nll 2 Set ' 4·*\) Am 197 1 SC 2.!lO 
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law recogni ses the right of the adm ini strat ion to modify the te rms of a con
trac t or to upset the econo mic basis of the contract , it a lso recogn ises the 
right of the ot her party to clai m compensatio n. Bo th these aspects can be 
equal ly justified o n grounds of 'public interes t'. In the same man ner. the 
courts exercise power to modify the express terms of standard contracts 
th rough thei r power of inte rpretation and 10 allow re lease from the obli gation 
o f the contract under hard circumstances" on th e ground of public interes t. 

The admi nistrative COlirts have further developed the doctrine of lmpre
\'isiOIl which implies that if unforeseen c ircumstances arise which make it 
uneconomical for the private party to perform Ihe contract, the court will 
allow action against the administralion for extra cost. This doc tr ine is dif
ferent from the common law doctrine of 'Frustration ' of the co ntract whi ch 
provides re lief by delcnnining the contract if it is phys ically or legally in
c.:tp3blc o f performance. The French doctri ne applies even in cases where 
the econom ic conte nts of the contrac t are chan ged to the d isadvantage of 
the private party by unforeseen c ircumstances. However, in the public interes t 
the contract is not de te rmined, bUI is made to be perfo rmed subject to com 
peJls;}lion for ex tra economic burden. 

It is interesting to nOlc that in common iJw countries w hatever law has 
been developed besides the ordinary law o f co ntrac t governing public con
tracts . heavily leans in favour o f the govcrnment. The doctri ne of 'execut ive 
necessity ' developed in E ngland in the case of Rederiaktiebolaget Amphitrite 
v. R. ~'!. \\!hich allows the adm inistration to rescind the contrac t in its di scretion 
under certain c ircum stances wi thout any remedy to th e o ther contracting 
pari)' rna)' be cited as an ill ust rat ion . The same doc trine st ill ho lds ground 
in England. Thus. in COl1llllr. a/Croll'lI l.allds v. Page"!.J, where the question 
\vas w heth er an impl ied covenant for quiet enjoyment in a lease granted 
by the Crow n was broken when the Crown requisitioned the premises 
under \\'artirne leg isl:l tion, the Court of Appea l held unanimous ly that it 
was no t. The judg ment was based on the ground th at an implied covenant 
would not exte nd to prevent the fu ture exerci se by the Cro wn o f powers 
and duti es imposed on it in its execut ive cap.:tcity by stat ute. D evlin, L.1 . 
wenl .~ step furth e r to hold that the sam!;;! conclusion would fo ll ow even 
if such covena nt is express ly laid do wn in unqua lified te rm s. Th is doctrin'c 
has thu s c lca rly been accep ted into law and applies both to the Crown 
3nd mher stat ulo ry authorit ies in ves ted wi th discret io nary powers becau se 
th ere is as muc h impingemen t on the ' public good' in co mmcrc i31 COI1 -

tr,Jc ts as there is in such ma([ers as the de fence of th e realm in volved in 

22. ( 19 21 ) ) KD 500. Su ll so Robl'rtl"OrI \'. M illutu of ft:lI.ffOIlS, (19.$8) 2 All ER 767: 
1949·5 J KB 227 doubled Ihe rltionJk of the doc trine . 

:U. (1960) 2 Q(] 274. Also su l\l itchclJ ' T il!! CO:'\'TRACTS OF P I;BUC A UlltORlTI ES. (195.1). 
pp. n -3:!. 52-65 . 
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thy Amphitrite case itsel f. It is gratifying [0 no tc that this do c trine has 
no appl icat io n in I ndia . 2~ 

6. Com racll/(l 1 obligation and the COJlsilutiol1ai p OI\'er of the govern
ment.- A C,ontracl (anna t clog the constitutional power o f the govern ment, 
of cmine·nt domain. In the same manner the leg isla ture acting within the 
scope o f its legis!ati\'c competence may vary the terms of a contract. In Seey. 
{O GO\'l. Public Works alld T O. v. Ad::mi G in1l ing Facrory25 , when the elec 
tricity rates wcr:! enhanced, contra ry to the prov ision in the contrac t for the 
supply o f electrici ty, the cau'n held that the ex istence of a COntrac t cannot 
fo reclose thl! authority o f the leg islatu re to legislate on subjects "j ilhi n its 
compe tence, The court ::; in England h.avc also h c l ~1 th at it is not within th e 
com petence of the Crown to make a contract \vh ich wou ld have the effec t 
of limiting the excclltive power in futurc. 2G 

7. GOt'emmenr COJ!fracf5 alld doctrill e o!H·ai l'er.- '\Yaiver' means aban· 
do nmc nt of r ight and it rn;1Y be ei ther expressed or implied from the conduct. 
but its basic requi rement is that it must bl.! an inlent ion:"! ! act with kncnvlcdgc. 
\ Vaivcr is a qLles ti on of .fact and it must be properly plcaded and proved. 
No .plca o f \vaivcr can be allowcd to be ra ised unless it is p leaded and a 
fac tua l' foundation is laid fo r i l. Tn Morital Padnmpm Sligar Mills y. Stare 
c.1 U.P."!? , th e court d id not all ow the go .... ern me nt to ra ise the plea o f waiver 
for th.: fi rs t [ i nl t.: at the hear ing o f the writ p~ ti ti o n because it had nrJt been 
take n in i ts aftid ;w its. In the CJSC Lh~ court also held th;lt in the absence of 
<.I ny substant ial cvidcm:c to show thL'l t the 3ppc!lLlnt i ntc n t i o n ~ill y abandoned 
the righ t o f a SJles t<.l X holi day . m ere Ll cccplanCe of the cOllceSS iOI1Ll i rate of 
1.1 :<' would no t amoum to· \I,'a ivcr o f su~ h right. 

S ince: the require:mem:-; of Art ic le 299 3re mandatory, these cannot be 
\\'ai vcd by the guvernmclH. In V ll ioll of Ind ia v. Ra flia Ralll?3, the S uprem e 
COllrt he ld that .even if the con tent io n tilLll the arbi'tra ti on agreeme nt did not 
s:Hisfy the requirements o f Article '299 W"b not raised before the arb it rator, 
it GIll be ra ised in tb e.,iudic ial p ly"C"c~d i n ~' " "",,1 the doc trine o f wai ver sl1 :l1 l 
n lll apply. 

In a we l rar~ St~He the go \·crn m.:::n t und<? rt .1 kc:-;. to pro\'ide various servic t!S 
t"l)f the benefit o f the people: . , .. \ qULsti on Ill ay gLllc rJlly Ll risi; regardi ng the 
:tpplicability o f the Indian Conlra ... ·t Act in gCH"erni ng the rcb lionsh ip lxtwee n 
an ind iviJ u:"t1 and a pub li ~ se n 'icc instrumental ity. This ques tio n o f far-reach· 
ing practical s igni ficlllce cam l.! before the Supn:mc Court in Union of In d ia 

~-I Union oj" lm/ia v . . ·\II~ /{) · {\fghdll {\ g <l: .. i .. ~ . .-\ IR I (} (i$ SC ? IS 
25 A IR 1959 AP 538. 

· l l). R.·d<"fi(JJ.:rh' btl!(/~t'I AtllpiliIr ifr' v N .. t 1 9~ I ! :- "U 500 . 
27. ( 1')7 '}I! seC' ..l IN . t\H~ I'){') S(' 62 1. 
2:' AIR 1'16 .; SC 1(,'\, S, '" ;1I~ \1 S:,: I<' "1' M I'. \. G'opit'ha'ld Satju Prasad (/:'u m ) . A IR 

I \ ' ~ ~ .\ 11' .1, .. ~:,::,' " I li:i:"f \. A'" l~,;'::d. AIR \') 77 \'.I! ~5S 
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v. M ohr!. ,f\I(I :, iI1l 2f). In this r ase an Ind ian fl..' sidcm hJd st! 1lI a VPP to an 
Jddressee in PJ" I~[ J n . Thl.! Pak istJn government th0l!gh ICJ ll seJ the l mo unl 
did no t re m il it to the Go vernme nt of Ind ia because it Iu d ~ lI !) pended \,pp 
se rvice betwee n IhL (\H) countries. The appeJlJnl !) UI..'J lhl..' Union o f Ind ia 
for the amount. T he Supre me Court ruled that the PuS t Office w hic h had 
been estab li shed under the Pos t Offices A c t, 1898 is not a commo n ca rri e r 
G f an a ge nt o f the sender fo r po sta l arti c les . It is a branch of public ser viL'c 
pro viding postal s t: r v i c~ . The Paki stan Government for I k ll matte r is no t J 

:'Iub-agcnl an(rthc money rcc l..'ivcd by it c anno t be ~ a id ILl ha\"c bee l! r~cc i \ ' cd 

by the Go vcrnmt: nt o f India. U nder the arrangement entered into bc t we~ n 

I wo sovere ign power:; , none o f them could be ~ajJ to be employed by or 
al' ti ng under the cont ro l o f the o ther. This se tt les at Jea:'){ one poi nt o f pub lic 
law of co ntr~ (' t. 

S. Whether a writ emi be issued fo r the en!orcellielli of cOlltmctll a l ob 
lIgat IO/i .-T he juri:')d ict ion of the Supreme Co urt to isslie "rits unde r I\ n ic k~ 

32 is confi ned only to cnforce mc nt of fundame ntal rights, the re fo re, the Su
p re m e Co urt can no t issue w r i t for th e e nfo rc e me nt o f a co ntrac tua l 
ubhg;llion .30 The power o f the tll gh Coun to issue wri t ~ under Anic le 226 
is ITIu(h wider than that o f the S upreme Court. Hi gh COll rt can issue w rit 
fo r the e nforceme nt o f fund3 mc nt31 rig hts and also for the enforcemem of 
private ri ghts. NOf! 1l3 11 y c ivil su it re m ed y is available fo r the c- nfo rce me nt 
o f contractual obli ga tio n, the re fo re , Hi gh Court w ill not c.xcn.: isc it s writ 
jurisd ic tio n in such 1IlJ.{(CI S. Nevertheless in some cases \~hcrc Stat e. o r its 
instrument ali ties commit a breach o f contractual obli gations the Hi gh Court 
ma)' iss ue a wr il.31 

Case :) involvi ng breac h of co ntrac tual oblig:tt io ll by lht: S t ~ lI (: o r its JU II! 

oriti cs and agenc ies may be di vided into three categories: 

(i) where promissory estoppel a pplies against the Stat!.! ; 

(i i ) w here breach o f a sta tu to ry rul e o r regu lmioll i!l allt.:ged by the 
pe titio ne r; 

(i i i) wh ere breach o f a contrac tua l obli ga tion is all egt:d wh i( h ar ist"s 
o nly out of the terms of [he c o ntract. 

In th e fi rst two cases H igh Court m ay exerc ise its writ jurisd ic ti on. Th t.: 
Su preme Co urt in Gujarat State Financial Corpll. v. Lows Horels3! he ld that 
the w rit o f mandamus can be issued against the govern ment or its ins trume n
la liti es fo r the enforcement o f contrac tua l obligat ion because pro mi ssory 

29. ( 1930) I see 28" , AIR 1980 se 431. 
30. S(lf i lh C/UlIldrd v. Ulli. 1/I of India, AIR 1953 se 150, f'r~l/Iji IJhai P.ulllflf II . Drill! 

Dr! \'('I{)plll ~1lf Alall or i,y, ( 1'.>80) 2 sec 129. 
3 1. R.K. A$an l'{ll Y. Siale of Rillar, ( 1977) 3 sec 457. 
32. (1 983) 3 sec 370. 
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estoppd applies against the government In th is case Lotus Hotels had en· 
tered into a contrac t with the State Fin:mcia l Corporation for a loan of Rs 
30 l.:tkhs fo r the construc tio n of a hote l. On tlt l! basis of this agreement the 
petit ione r had illcurred c~ rt a in li abili t i~s. How~\'cr , acting on two pseudo
nymous ic tlcrs anac king the Ch.1facter of the proprietors the loan was refused 
which had been previous ly sanctio ned . The Highest Be nch ruled that it is 

too b fe in the day 1O co ntend that the government can commit breach o f .:t 

sukmn undenJ,king on \vhidl th-e alha side has ac ted and then contend that 
the pany may sue for damnges in Civil Coun and Ca~not compel speci fi c 
performance of the contract through rn :mdamus.}'l In the same manner Ihc 

Supreme Court held in ClIrHJI .... rlllIY .\'. 5wle of A/yso r e3.J that where a liquor 
contract has bec li g iven in violation o f a statutory provis ion the aggrieved 
p:Hty L'an quest io n the acti on through :1 \Hit p..: tit iol1, 

In the lhird category of cases where nei ther any promi ssory estoppel 
appl ies against the govanment nor is th..:re 3 vio la,l ion of a ny statutory rule 
and the bas is o f the claim is only a term of a co ntract. the court helJ that 
the petitioner canno t in voke the writ jurisdiction unde r Artic l,e 226 for the 
enfor~ement of pure: ' con tractua l obl igation because the proper re med y i n 
such cases is a c ivil suit Therefore. in Har Shanker v, Dy. l:'xcise and Tax
w io!! COllll1lr_35, wh..! n the liquor contrac to rs challenged the demand made 

by the deparrme nl through a wri t petit io n Ulid~r Artic le ~16 the Supreme 
Coun held (hat the writ jurisdic tion of the High Court is no t intended to 
faciliH!te avoidance of obli g:\lio ns voluntari ly inc urred, How~vcr , the recent 
trend of c~ses show that in situatio ns \\ here petit ioner alleges arb itrar iness. 
absence o f fair play and th t br~a<.:h of n:Hur::d justice the \Hit j uri sdic til)n of 
the court ca n be: invoked, Thus in .",lah(ll 'ir AII/O Store \" I II dian Oil Corpll ,36 

the Apex Court observed that eve n though the righls o f the c itizens are in 
the 1').3turc of co nt r3ctu3! ri ghts, the m:tnner, the il1ethod and mo tive of a 
decision o f entCTing or not entering in to a contract. arc subject to judic ial 
rl.: \·ic\\, on thl' IOllchsronc 01', rdcv:mcc and rl!:tsoI1:lblL' llcss, fair play. natural 
j ustice. equali ty :lild non - d ijnimi n ;Hi Ol~,:n In th is C 1SL the. IOC had abrup tly 

~ Il'ppcd suppry or materi al. wi thl)uI an) noticr.! anJ hearing. to the pcti l iona 
km "hi.:h' W:!S c;lrryi ng on hll:> i n~s:> ! -' -:dc and di s ti'ibu tion of l ubricants 
I \) r the 1,Ist ! S ycars, In the sanh.' man rh,.'r norma ll y the cOlltr;J.CI o f person:,l 
:. ~'rvic~ (annot br.! en ro r('~d I!m) ugh \~ ' Ill but \\' h ~n the statu tory bodies act 

.n G,.j,INlI S[.H~· f W(/I :,'i,l! Corpl. ~' LOllu' I!.)!dl (tlJ.l3,:> sec 270. 3S5, 
) .J .• '!R J95 -l SC 5'J1 , Dro. S",.!1i A.· I~."i \ R.lln ,~'IlI!r'Ir, Sin,:, ::, l197 t ) J see SG.l , 
,H (\105 ) 1 sec 7.17 S.·.· :\1;0 f) ;" , j'!"I:,l! I' .. r.-\{ 0/1:. ,' r \ 0; '; ',11:.1111 Tr:a Cu, ( 19S I) 

3 ~CC 23$ . 
.16 l]9')tJJ] sec i5~ 
.17, Id pp 7tJI)·61 \1'''' ~I LL ~h<.:rJl'l'. l' I ) , ,5" " :d sv Shril<'( I! ,1 \ 'id,Hl rrhi \' Sturr' oj U. P" 

It f)91 J I set - ~ 1 2. 
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111 breach of mandatory obliga lion imposed by a s tatute, th ~ writ CJn be 
is!'!lH.:d. 38 

(2) Gr;:lIl t of Government largess 
..f 

The Go\'c rnmc nl is the biggest businessman, the refore, the qucs.tiuTl 
arises whether the go\'c rnment like any private ind i\:idlw,1 i s absolutely fll~ l: 
to enter inlo contr3ct with :111 )' pason at its o\\n :,WCC{ wi ll ? A ns\\ a ing I hI.' 
question in the negati\~ the 1.\)uI'\S have al\\;'1 )'5 hdd that go \'CrnmClll is s ti ll 
a gml.'r lllllcnt, hence , w hen it acts ill Ihe matter o f grant ing i:lrgess it can llot 
:lct <lrb itr:.Jrily because it does not st3.nd in thc sa me posi tion as a private 
individual. Therefore. \\ hen the gO\'crnmcnt ente rs into a cOntr3c t ur is ad 
mini:-. tt.ing IJrgess it cannot, witho ul adequate rcason, excl ude any person 
from dC3li ng. wilh it o r take away la rgess ;\lb itraril y,39 Reite rat ing its earlier 
pllsi tion the Su prcme C oun in the case of Unioll of lJ1dia v. J/indm-rnn De
"t!/OPIl1Cll f CorplI,'w he ld th at distri buti on o f State la rgess shou ld bt: 
rt: iIS0I13ble. f:llr, nOll-arbitr;uy and in accordance with socia l 3nd economic 
.lllstice ,:lIld D irecti\'c Pri ll c ipk~, In thi s casl.: the Railways had issued tendl.'rs 
for the supply o f cast steel bogies. Tcnderers inc luded big as well 'IS small 
11l~lIlufacturcrs. Big manufacturers identically quoted lo wer price in order to 
push sm311 manufacturers out of compclition, The Rai lw:.lYS considering SUdl 

price quoled by big mallufacllIrers as predatory and also rak ing the view Ih;1I 
they have fn rrned a cartel adoptc:J dual pri cing sys te m giving counla-offer 
of a lower ratc to the big man ufac turers and a higher rate to the sll13 l1 cr 
Jl13I1Uf;}CIUI'C rS ~1I1d also suitably adju:,ted the allo tment of quantity of ord~ r 

10 make them \' iJble for a healthy competition , The Court held Ihe anion 
of the Railways as bon3 fide, reasonable 3nd non-arbitr:.lry, The Suprt:rne 
Coun ob~crved that the government whi le cl1tL"ring into cn nlrac t or i!\~uillg 
quora'i j:-, C,\jJl!c tcd not to act like <.I pri va t~ il;div i du~ 1 but shoulJ act in 
conformity with ct:rt:.lin heallhy stand3rds ~lIld norms. Such 3l:liuns should 
nOI be arbitrary, irr;.nioll :11 or irrckvant and lIlust be jU!'> lifiJbk: on the basis 
of su rn ~ po li cy or v31id principles , Therefore, governme nt' s right to adopt 
dual pric ing systcm was upheld because under the ci rcum stances it was rc:t
sOll3bh.: and ill con form it y with the i d~a l o f soc ial and cLonomi c justi ce 
which eman:l1CS frolll the Directive Pri n~ i p l es of State Pll licy. 

Elaboratillg the same approach funtll.:: r the Supreme COlLI! ill LIe v, 
C(lIIS lIIlIer Educatiol/ alld Resea rch Celll,.e~1 held th at in (he sphere o f con
tfactual relat ions the State, its instrumentali ty , public authoriti es whose ac tS 

bear insigni:t of public element, act ion to public duty o r obligJtion arc en· 

3S. S R. Tt')\ '",i v. Oi~lriCI ROllrd. Agm. AIR 196-' se 16S0. SO:f! alsu Th:lkta, C.K : 
Amu:\lsTR .4,TI\'E L." w {I<)I):!) . ca Sll.'rn B OOK Company. pp . -IS6 - ~S . 

),). R,D. S/It'lty v. /lItt'Tlwl ifllllll Airports Awllority, ( 1979) 3 sec J 89. 
·10 (1993) 3 see 500. 
J 1. ( 1995) 5 sec -1 82; G.O, lidalli \', VOl, 1 9~5 Supp (2) sec 512. 
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j o ined in a manner that is fa ir. jus t and equitab le. afte r laking into consider
atio n all the relevan t options and in a m anner that is reasonabl e . re levant 
and germane to effectuate the purpose of p :.. , ~.l i , .. : good and in general publ ic 
interest and it must no t t:1kc any irrelevant or irr.Hional fac tors into consider
ali on or appear arbitr:uy in its dec isions. h is on thi s ra tionale Ih at the court 
h-:ld that the po\\'~r of th e Life In surance Corporation to cnte r into contract 
and prescribe (eml:; and conditions fo r life insurance does not include power 
to contine i ts policies fo r salaried class from government, semi-govern me nt 
o r reputed commcn:: i.!1 firms. It is di scrim inatory offe nding Ar t. 14 of the 
Constitut ion , Howe\,cr. the power of j udicial rt! \' icw on the ques ti on of 
award,ing li ce nces and contracts sha ll res t on ly o n grounds of bad faith, 
irra ti onal or irrel e\' :lJ11 considerati on, non-comp fi ancc with th e prescribed 
procedure or \' i ol~tion of allY constitutional or statu to ry pro\'ision,~~ 

The law relat ing to governmcnt contracts is deficien t in Ind ia , Thi s de fi 
c iency ari ses from the fac t that special signifi cance v .. 'h ich such cont rac ts 
assume due ' to the clement of publi(' interest involved therein is yet to be 
recogn ised, f unherm0rc , when a b w c hi e fl y designed to govern the con
tracIliJ I rclationshir of pri\' ;l te parties is applied to a pub lic contrac t. the 
rn aner becomes still more complex, The refore, thc cou rt s mus t aim at de
veloping special public law doct rines to govern publi c CQntr:1 c ts until the 
maner is taken up hy the legi s lature , 

(Il ) LIABILIT Y OF TIlE ,\D~II"lSTIUTlO,( 1'( TORT 

The term 'administration' is. used here synonymously with 'State' or 
'Government', To what ex te rH the adm inistration would be li able fo r the 
lO ri S cornmin::=d by its ser\'ants is a complex problem especiall y in developing 
cou ntries with everwideni'ng Sta te activ iti es, Th e liabil ity of the governme nt 
in tort is governed by the principles of publ ic law inheri ted from British 
common bw and the pro\'isions of the Constitut ion, 

The whole idea l~ t .vicarious liability of the St3tC for the IOrtS cOlll mitted 
b) its servants is based on three pr inc ipl es: ' 

(i) Re!ipol/~/eat slIperior (lct the principal be li,able ), 

(ii) Quij(lcil pel' nlillm [neil pc.:r J£' (hc who ac ts through anotna does 
it h imself) 

(iii) Socialis:uion of cornpens:\lion, 
Arti cle 300 of the Const itution of lndi:l which deal s with the extent of 

li ab ility of the Unio n of India and [ h ~ go\'crnment of a State, ins tc3d of 
!:tying ciown the liabili ty in spcl'ific terms, rcft.!rs bal'k to Sc:c tion 176 o f the
Government of Indi3 Act, 1935, Sec tion 176 of the Act of 1935 refers . in 
turn. to Sect ion 32 o f the Governm en t of Iod i3 Act, 1915 \\h ich, in its turn, 

41 Ddiu St'n. 'ir~ Forum v, VOl. (1996) 1 sec :!93. St.' also ,\sin Foundation .. ( ('O rl ,l"tru{' riorr 
r,) 'v Tril!alg ,.:r }fOIl't' (·OIn(flIoilm Lt,! . (19(}7) I sec 738, 
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refers to Secl ion 65 of the Act ('I f 1858, Scction 65 01 the Act o f 1858 I,id 
down thaI on the assumpt ion of the Government of India by the Briti sh 
Crown, the Secretary of State fo r India-in-Counc il \\'ould be liable to the 
same exte nt as the East Ind ia C o mpa ny \\.'3S prc\'iously li ab le . The refore. in 
order to det ermine the extent of li ability o f the government in lort, one ha s 
10 find out the exten t of lia bi lity of the East Indi a Company. Thi s is certa inly' 
a st range way of dete rm ining the li abil it y of a State go\"crncd by a COIl!'titu 
lion. h is because o f this "strange way" wi th n.:.sultatH confusio n and (;om
plcxity tha t the Law Comm i s~ ion recommended it legisla tion o n the subjec l. 
Accepting the rccommclldati 0 n. the go\'ernmen t int roduced t\\O Bill s. "The 
Government Liability in Tort". in the Lok Sahha in 1965 and 1967. nei the r 
of which emerged ,1S an I\CI. Thc governme nt allO\\icd the Bills to lapse on 
the ground th~t they would bring an element of rigidity ill the de terminatio n 
o f the ques tion o f liabili ty of the go vernment in tort . Conseq ue ntl y, one h:l. s 
10 uncover the extent of liabi lity o f the East India Company in order 10 

understand the liabil ity parameters o f the adm inis tr,:l!inl1 tOday because the 
liabi lit y of the i1d ministr:ltion tod ay is in d Ll cc t Stlccessil1n to that of th e East 
India Company. 

The Ea~l Indiil. Company lau nched its career in Ind ia as a purely com· 
merc ial corpora tiun but gradl!ally acqui red so vereignty. Therefu re. in th e 
beginning, th e company did nN enjoy the immun ity of the Crown. II \ViiS 
('I nly whe n it acquired political po \\·ers that ~ di stinctio n was made be tween 
soverei gn a nd non·so\'cr e ign fun c tio ns. As il result of this, in Hank of llcIIg(l1 
v, Un ired COlllpml.\~:). the S upreme C Oll rt o f Judicature at Calcutta rejec ted 
the Comp~my' s pica of exemptio n from suit all the ground of sovereignty. 
It was an action brought by thl! 13:mk of Bengal to reco \'c r intcres t du e on 
promissory notes written hy the EI C to borrow muncy for the prosec uti on 
o f war. I .ikewi sc , in P. (/.lid O. Steam Nm'igmirll! Co. v , Sec)'. nf Slalc fOI 
/nd;a.1..l, the Supreme Court allo wcd an actio n agai ns t Ihe ScCrCI:lry of State 

. fo r the negligent ac t of Ihe go\·crnmcn t workers. In Ihi s case, the workers 
em ployed by the Kidderpore Doc kyard . which was a governm ent dock. 
were carryin g ir on bars across a pu bl ic way p,1ssing through the port. whi ch 
bars they dro pped on the road, The noi se so c reated sca red the horses of the 
c J rriage in which the plaint iff wa s sitt ing and he ~u ~ t ai ncd iAj uries . Sir 
D arnes Peacock, C.J. who deli,'crcd the judgment of the court held that the 
Company had been invested wi th sovereign fun ctions bu t this did not milke 
it a sovereign author ity, It Ill ay be noted th at after 1833, the EIe W3S ac tin g 
in a dual capacity exerc isi ng commerc i:l l fun ctions as .lIso the sovereign 
powers with respec t to the new ly-acquired territOries as trus tees o f the 
Crown. The use of the temlS 'sovereign' and 'non-sovereign' func tion which 

4J . ( 1831) I Oignlll's Reports 87. 
44 , (1861) 5 Dom He Report, Appendix 'A' . 
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c reated confusio n in the later develo pment of the law was made clear by 
Peacock. C .J . in the judgment when he said: "It is clear that the E IC would 
not have been liable for anY' act done by any of its offi cers or soldiers in 
carry ing on host ili ties or for the ac t of any o f its naval officers in seiz ing 
as' prize pro perty of a subject . unde r the supposition that it was the property 
of an enemy. l1(l f for' any act done by a military or naval officer, or by any 
soldier or sailor wh ils t engaged in m ilitary or naval du ty, nor f Of. any ac ts 
of any of its ofilCcrs or servants in the exerc ise of judicial func-tions ."45 

H owever, even after slich a clear e nunciat ion of law, the j udgment in 
the above case \vas interpreted in tv.'o diffe rent ways. In I'lobiJl Chulld er D e} 
v. Sec retary of State f or Jlltiin46• the court held that the go\'crnment is not 
liable in suit for anything do ne in exercise of sovereign functions. In th is 
case the p\rtintiff sued the government for spec ifi c performance of the can· 
trac t of sale o f galJja licence as he was the highest bidder at the auct ion. 
The co urt basc-d its dec ision on the rat ionale that since the auction o f gallja 
licence \\'a5 a method of rais ing revenue (tax) . it was a sovereign fun ction 
whi ch no private individual could under take. and hence the ac tion was not 
main tai nable as the go vernment was immune fro m any such acti on. 

The other interpretation of the P. & 0. S team Navigation Co. case? 
was tha t the immunity extended o nly to ·cases wh ich may be covered \vithin 
the d efinition of the term 'acts of Slatc·. This line of reasoning was adopted 
by the co urt in Secretary of State f or India · ill·Collflci[ v. Hari BhalljiJs. On 
thc basis of this interpretation the go .... ernment could not claim any immunity 
for its ac ts done under the colour of munic ipal. law. In this case a suit was 
fi led to recover the excess c .'(cise duty collected by the Slate on a consig n· 
mc nt o f sa lt . Rejecting the pica of immunity the court he ld that no immunity 
atw.ches to ac tions done- under the colour of municipal la\\'s. The same prin
ciple \\'as confirmed in S(Jl(Jmall v. S ecrcrnry oj State·i/J·Cowlci! fo r IIIdia 4Q

, 

The Law Commission of ind ia 31so accepted the Had Bllnnji v iew as 
correct and r(!commend~d legislatio n gi\·ing effect to this \"i,;:,\\, .50 However. 
the court did not follow this vicw in l:lIer. ca.ses . 

After independence, in Stale oj Rajasthall v. Vldym\'nri (Mst.)S I. the 
Supreme COlin of India held the Sl.:ltc vicariously liable for the to rt com 
mi lled hy It s servan ts. The fac ts of thi s Cil SC \ .. ere. tha t' in February 1952. a 

-lS . (186 1) 5 13 0 m He R:po rl. Appc nd i_'( ''-\. , pp \-! :lnJ 15 . 
-l6 . ( I 876) IL R t C:l1 I\. 
·n , p. & O. SUmll Nm'igntion Co ... . S<'ry. of St(lt.: f ,j( Itrdia, (186 1) 5 Born He Rc: port . 

Appendix 'A ' . 
. IS (\ SS2) 1I .R 5 ~bd 273 
" 9. ( 1906) 1 Kil 813. 
50. Fir s t R~rort of the Llw Commissi o n- U .... Rrl.lTY OF TIlE SrATEI. ... TORT . 
.'it. AIR 1962 SC 93) 
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dr iver o f a go\,ernm en t j eep, while dri vin g b"c k from the work sho p, knoc ked 
dow n J pe rson o n the footpat h, c aus ing multiple injuries including frilc lLIre 
of the sklil l and the backbone. "hich result ed in his death . A suit by the 
wid ow o f th e clece'lsecl and he r minor dau ghte r fo r co mpensati on was dec reed 
by til e tri ;)1 judge against the d ri\'cr but no t aga in st thc State. On appea l The 
High Court dec reed the suit ag:l.insl th~ S IJ te a lso. I·knce the S tal e of Rajas
thini we ll t in " ppeal be fo re the Supre me C Olirt. T he mai n arg. ume nt on behJ lf 
o f Ihe St<lt e wa s that it w;:!, no t liahle fo r the toni o lls ;1 ctS o f it s cmployt! c . .;; 
fo r in s im il ar ci rc umstances the East Ind ia C ompany would not ha\'c bee n 
liabl e, as the j eep wa s l11:lint aincd in exerc ise o f soverei gn powers and no t 
as;1 part o f comm erci:l i acti\' iIY of the S tate. B .P. Si nhi1., c. J. di !-. m iss ing the 
ilppe <11 by the S tate of R ajastil ,:ln he ld th :lt the imm unity rule of the Crown 
in Engla nd was based 0 11 the o ld fe ud J li sti c no tio ns o f j ustice. in India, cver 
:-. ince the lime o f the E lC , the sovereign han bee n hel d liabl e to be sued in 
tOl l or in cO.ntract and the CO lllill o n law im m un it y ne ye r ope ra ted in Jnd i ~L 

I It: we nl un to S.1Y Ihat indi'l has fl O \\' bee n con:-' li lUkd ' IS a soc ialis tic State 
\ ~ ilh var ie d wel fa rc act i\'it ics cmploying .:t b rgc J rmy o f sc n'ants , and there
fore. th ere is no justificalinn in pr inc iple o r in th e public interest Tha t th e 
Stare sho u ld not be held liable Yi cario usly fo r the to rti ous acts of it s ~c rva n l s. 

It was though t th at thi s dccis i0 n has abo li shed the d istinct ion between SO\'cr
c ign and no n-sovcrei gn furic ti ons fo r the purpo se of de te rm ini ng Ihe SW IC 

liability a nd tha t he ncefo rth , Ihe govc rnllle n t wou ld be li:lbl c. fo r the IO rt s 
committeci b y its servants in all c ases e xcept 'ac ts o f S tate ' . 

U nfortun ate ly, on ly three years lat e r, th e dc\Te loprnent o f law in th is 
a rea suffe red a setback in Kasfuri L(l1 \ '. Slate of u. p .5?. In thi s c<!:-.e the 
pla inti ff was going to Meerut to sel l gold . silver and o ther goods. As he was 
p:lssi ng thro ugh the city , he was takcn into cus tody by three po liceme n. His 
p~rson was searc hed and all the go ld aud s ih 'cr \\'3.S taken into c ustody and 
he \\'as pu t in thc loc k-up. On his rcle.:t se h is go ld was nO! returned. though 
sil\'er \\' 3 S imm edia tely returned. Th e gold had been mi sappropri ated by the 
Head Co ns ta bl e who fl ed to Pak istan. Kas turi Lal filed a suit aga ins t the 
governm en t o f U U<1 r P r<tdcsh for th e re turn o f th e gol d o r value . The re was 
a c lear findin g on record o f gross negl igence on the p~lft of th e po lice au th
ori ti es in the matter of safe custody o f the I.!o ld . J lo\\"e \'e r. Chief Jllstice 
G ajendr3g adk ar. as he then was, rei l;troduccd ;gain the \ 'ague d is;inc tion o f 
so verei gn and no n-sovereign fun ctio ns, and he ld Ihat the State is not liab le 
beci1use the fun c tions of arres t .mel se izure o f the property are so ve re ign 
func ti ons . The cou rt furthe r he ld tha t if the i1c t is so ,·c re ign. no act of ne
gligence o n p:lfI o f the c mp loyces o f the Sti1 tc \\'ould re nder the S tate l i~l b lc. 

52. AI R 1965 SC 10 39. Set! also Ali ce h cob: \ 'icnriOIfS U abi!ir" of rli t' GOI'e m m('1l1 ill 
Torrs, 7 JILl 247 (1 965 ) and Bbd.:shicld : Tortious LiobJ:/i!" of G O\"('( ll m l' IJI : ... \ 

l Jl risp md"ll l iaJ ('aU· nolt!. 8 JILl 6·D ( 1966) . . 
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In this case the court wrongly ~pplicd the ratio of P alld a Steam Na 
vigatiol! Co. case. 53 A ~ Iose reading of the case ~ ho\\'s that Sir Barnes 
Peacock whi le wriLing about the sovereign functions had in mind on ly the 
functi ons which could be technically termed as 'acts of State ' and , therefore . 
cannot be done under the colour of municipal law. Th is becomes clear from 
the fac t that "acts whi le carryin g on hostiliti es" , or "seizing enemy proper
ly" were the expressions used as illustrations to demonstrate 'so vereign acts' . 
This is also a wrong deci sio n bec ause by no stretch of imaginatio n co uld 
slich fla grant violation o f the U.P. Police Regulations be termed as a 'sover
ei gn function'. Facts o f the case showed that the offi cer in charge of the 
police station allo wed the constable to keep the gold in his private cu stod y 
whereas the law required its deposit in the local govern ment treasury. 

In Srtlte of M.P. v. Clzirollj i Lal54 , a new quest ion ca me before the court 
relating to the payment of damages for the loss caused by the lathi-charge 
o f the police in a situation whe re it was unauthorized and unw3rran.ted by 
I3.w. It was alleged that the po lice resorted to lath i-chargc wilfull y and \vith 
out any reasonable cause and thu s damaged the plai ntiff s property. The 
claim was rejected on the ground that the funct ion o f the State to regulate 
process ions and to maintain law and order is a sovereign fu nc tio n. It may 
be pointed out that under simil ar c ircumstances the government would have 
been li able under French juri sdiction o n the ground of 'fault ' and 'ri sk' 
theories. With the growing governmental lawlessness it is no denying the 
fac t that the law in this area requires restatement. 

It is heartening to note that the case of Lala Bishambar Nat" v. Agra 
Nagar Mahapalikn55. is a po inter in the right direction. In this case the firm 
of Lala Bishambar Nath was in possession of 2048 bags of alia which was 
unfit for human consumptio n and a sign to thi s effec t was pasted on the 
bags . The fi rm intended to sell this atta for the consumpti on o f animal s and 
fo r other purposes such as lei used in the manufacture of shoes. The Health 
Officer while exercising powers under Section 244(1) of the Municipalities 
Act took possession of the alia and prosecuted the appellant. · Section 244( I) 
provided that if in the course o f inspectio n of a place an art icle of food o r 
drink for an animal appears to be intended for consumption of man and to 
be unfit therefor, the Board may seize and remove the same or may cause 
it to be destroyed or to be so disposed o f as to prevent its being exposed 
for sale or use for such co nsumption . The Health Officer ac ted under a wron g 
interpret ation of Sectio n 244(1) believing that th is sec tion co vers a case 
where an article of food is for the consumption of animals a lso. The lower 
COlirt dismissed the suit on the ground that Secti on 244(1) does not admit 

53. P. alld O. Slealll NO\'igal;OI' Co. v . Sec;>!. of Slale f or " ,din. (186 1) 5 Born He Rcporl . 
Appendix 'A' . 

5.t. AtR 1981 MP 65. 
55. ( 1973) 1 see 788: AIR t973 SC t289. 
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sllch I lllcrprct~ltlon. On appeal the II igh Coun rcvcrseJ tht: dec is io n o f t he 
lo\\cr COlirt . The Supreme Court o n appea l by the appellant he ld tha t the 
language of the se('(ion cannOI be st ra ined as to include what is no t lhe re 
and hel d the Slale liable for d am ages fo r the illegal ac ts of its servants. The 
court further observed that i f an ac tio n is ill egal thc good motives o f the 
officer c an no t lll3.kc it va lid. It m ay be no ted that the court while ho lding 
the S ta te liable fo r the illegal ac ts of i ts serva nts d id not bring in the vague 
concept o f sovcn;. ign and non-sovereign func tions which is responsible fo r 
all the con fus ion in this highl y-sensitive area o f law. 

T he trends; In JUlilc ial bch3v io ur in the din.:c li on of fO\'Crllmcnt accounl.-
3bil1ty ha ve become more visibk in subseq ucnt casc!'>. In Shyam Sunder v: 
State oj R(Jjasrhml~6 , K.K. M athew. J vehemenlly plc :1 dcd fo r di scard ing the 
feuda li sti c doc trin e of go vern ment immun ity in excrcil;.c of sovere ig n func 
tio ns in vic\v of the changed socio-economic context. 

BaSClVV(l Kom /)yamnllgollda Pmil v. S tate of Mysorc~7 , rep resents an
other step in [he ri ght d irec lio n. In th is case (\ Iheft \Va:.- committed and 
property worth Ks 10.000 was stolen . Five persons \\ere arrested. The re · 
covered propcny was produced before the nl.1gistrate who asked the pol ice 
to keep it in safe custody. Later on the recovered propeny was stolen from 
the pol ice statio n. The application to the magis trate under Section 5 17, C rPC 
fCl r the relurn of the recovered r rorcrty \Vas refuscd on the grou nd tha t the 
prn p~rty was Ilo t ' in the cllstody of the magis trate i.e. the Treasury. The same 
vic \\' was l.1ken by the H igh Cou rt on thc gro und that the recovered orna 
ments never r~J.chcd cou rt clls tody. On ;'preal the Supre me Court reversed 
th>! decision and held it wro ng to SUPP0'iC that once the pro perty is not 
.n-;\l l:lbk \vith thc cou rt. the court \vould d lscl.)i lll all responsibility. \Vhcl'c 
th ... prnrl.~rty I:' s tolen or destroyed and the re i 'i no p rim.) fac ie d efe nce of 
d ue c arc . the COUll c an o rder the pay me nt of the value of the property in 
o rJcr to m..:e t the end" o f justice. Th ese trends in governmental accou nt abil ity 
m:1y be just Slr3\\ .. but they are n OJ ting in the ri ght dir~ction. 

The di stinc tio n hct\\ecn sovereign :lnd nn n-.\o \,crcig n functions is a jur
istic blasph emy which lead ... 10 absurd and :lfbi tr.l ry conclus io ns. A bri ef 
sll r.:ey of var io ll s Hi gh Courts ' d eci sio ns prnvcs thi s fi1c t beyond al\ reason· 
;"!. ~c doub t. in. .clH'or i v. ClliOI! of II! .ira~ . [he DeIhl I llgh Cou rt held i~I .l i 
[h:: carrying of :-\ h(Jd.: ~y tL",lm ill .1 milita ry tfuck {(\ the Air f.'orce Station 
to pl:ly a m:Hcl1 jl;. not .1 s.overeign functi o n. Th~ l1omb;'!y H igh COllrt held 
in Ull inn of India v. S!(r:rn"nj~q. tl1 :1 t the !r:111;:; p0r!ing of military equi pme nt 

56 ( 11)7 -1 ) , sec 690 AIR 197 .: SC $'JO II W.l :i:l CI :> ~ utHla Fat a l ,\ CCilkllt~ A CI-

S, ( 1977) ': see 35 8: AIR \ 977 SC 17-19. S"L' n R. \':111(1.:: ['a/ora ring t lrt! E.~(" lj rrlr<'(JI! of 
Sm't!ft'i~1! J /llIlIlln~· (y. ( 197·1) 2 sec (1 ) p C) 

5~ AIR 1967 Dd 98 
5') .-\11{ 11)6{) n .1m 13 
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from the worksho p o f the Aniller)1 School is not a sovereign func tion. The 
Mysorc High COLIn in Slnfe of Mysore v. Rmllchal1dra Gtmda({). came to 
the conclusio n that the co nstruct ion of a reservoir by the Stale fo r the purpose 
o f supplyi ng drinking-water is not a sovereign functio n. The Allahabad High 
Court held in State of V.P. v. HiliduSlall Le~'er Ltd.GI , th at the government 
sub-treasury's banking function is not a soverei g n functi on. The Punjab High 
Court in Unio" of Illdia v . lfarball s Sillgh6!, came to the conclusion that the 
State is not liable for compensation to a person who is run over by a military 
truck carrying mc'a ls for military personne l on duty in the forward area as 
it is a so\'ereign function. However. the same Hi g. h Coun in Ullioll of Ilidia 
v. Jasso (Smr)63, came to the conc lusion that the c'~.lTy in g of coa l to the army 
headquarters is not a sovereign function. In view of the above fac ts Ihe need 
for the development of a more viable principle to determine governmental 
accountab il ity ca nnot be overemphasised . A comprehensive legislation o n 
Ihe subject is the o nly right answer. 

In Khatri ( II) v. Slate of Bilw.,64 an important ques tio n was raised re
garding liability of the government for wrongful arrest and detentio n. Moving 
ahead in the directio n of new dimensio n of the right to li fe and personal 
liberty. Justice Bhagwati sa id : " Why should the cOllrt no t be prepared to 
forge new tools and d evise nc\v remedies for the purpose of vindicating the 
most prec io us o f th e precious fundament a l rights to life and personal 
property." It may be noted that the Government o f India have not signed 
the trea ty which provides fo r compensation for wrongful arrest and detention. 
Thi s amply proves lhe lack of government's concern for the prec ious of the 
precious rights o f the people for the sake o f discounting its own inefficiency 
and bwlessness. 

It is heartening to note lhat the des ire o f Justice Bhagwati for forging 
new t90ls to provide compensation for illegal detenti on wa s fulfilled in 1983 
by Chief Justice Chandrachud who in R/ld/ll Sah v . State of Bilwr'i', laid 
down a most important principle of compensation aga inst government for 
the wrong ac tion of its officials. Thi ~ importnnt judgment was handed down 
by the Supreme Court against the Bihar Government fo r the wrongful and 
illega l detention of Rudul Sah in Muzaffarpur jail for as many as 14 years 

60. 
61. 
62 . 
63 . 

6-1 . 
65. 

AIR t912 Bom 93. 
AIR 1972 All 456. 
AIR 1959 Punj 39. 
AIR 1962 Punj 315 . Su also NO/ldrOIll Hefr(lia i v. Ullion of India. AIR 1978 MP 209, 
where th e cou rt held that bring ing back o ffi cers from the place of military u(tcises is 

' not a sovere ign runc tion . 
(195t) I see 627, 630, AtR 198t SC 928. -,<- ! 

(1983) 4 sec 14 1: AIR 198] SC 1086. In another case, the Bihar Government agrt'cd 
10 pay Rs 300 per month to Ramchandra who was kepi in jail for 30 years on the 
unfounded p1c:a that he has become a criminal lun:uic whi le in prison . 



I.ia b ilit:,: (~r rh r ,\ dmill istrwiOIl [ C'/WI'. 

Jft~r he: wa:; ~ i.: q uit t cd by the Ses~ions COli rt in June 1968. Til:.! Cour t orde red 
compell"J. t ion {)f Rs 30,000 for Ih~ injustice and injl) ry done. to Rudul Sa h 
aqd hi s hc\pl.ess fami ly, In thi s cas;; the Bi har G o vernm ent had l:tkc n the 
pIca th:H the pr isoner \Va" nil l rcl c;ls c d evcn afte r acqui tt,d bcc.:a llse he had 
bee n dcc l a r~d insa ne, R~jec ti ng I h~ content ion a s ' sord id and d Isturbing ' , 
the Court o pi ned that insan ity could well be the c o nsequence rather than the 
(' "~" .. or dct·:; " 'ir'lll . i\lo\'i ng. r(l ~\\.l ~'..1 the S:Jp;-err . ..: C in fOil,: .':" ",.1: 
State of JLv, r."t. J.wardcd e.x~i1l ;} bry cos t of R. s 50,000 nn ~ .. ."l Ull : uf 1:: '2 

author itarian manner in which the police p layed w ith th ~ liberty of the ap
pclla:H, Similarly in A!a!Jw·i,. Sin gh \'. Sta te of Rnjasthnll67 , the court g ran ted 
rupees one lakh for the custodia l death of a yo ung hoy w ho had been arres ted 
on ;1 theft c h ilrge. In fac t, these measures a.re not damages in the st ri ct sense 
0f th ~ term , for wh ich o nly tho;'! ord inary C ivil Cou n process is the re medy , 
These measures a rc only fo r maki ng the fu ndam e nta l rights of the people 
I!leani ng ful and e ffec tive. It is now well-se tt led tha t Art ic le 32 is not limited 
by a part i<.:u lilr ki /ld o f proceed ings except th at it Illus t be appropriate wit h 
re fe rence to th c purpose of enforcing funda.mental rights . 

M oving in the right dIrecti on th-.': Su preme Court in SA I-J EU , A Women's 
ResOlU'ce Cen tre v. COllll1lr, of l'olice6:! the Supreme Cou rt quoted wi th ap
proval its dc(: is io n in Vid.\'{nm/i ClI Ji,6? w he re it held that the S tate is 
rc:-pon:.ible fo r the to rti ous acts of its serva nt co m m itted with in the scope 
of h is employment li ke any o ther t..:mploycr. It furth er c lari fied that the doc
tri nes of so vereign immun ity, ' King cn n clo no wrong ' , ' Kin g CHlno! be sued 
in the. courts of its 0 \\.' 11 crcat ion' , art fcudn lis tic o r ig in and hence cannot be 
.:lllillicci to :J de mocra ti c country like Ind ia, The COll rl fu rther ohscrved that 

_ever si nCe the li me of the E.:1';! l pd l:l CompJ ny ~o\'ereign ha" bC' <..'11 h,: ld liable 
to be sued' in to rt or contraCt :llld thr.: com mon b. w li ability ne\'c r operated 
in Ind ia. In this ca se a women's org.anizJ tion kno\\ n as SA HELI had fi led 
,\ wri t ag:t inst the go vernment for compens3tion on behalf of t\\'o poor 
\\'omc n who had b.:cn .mercilcs"l:, beat;;n by the b nd lord in co l lu~ i on \\' il h 
Ihe police . The COLIrt n\){ only awarded Rs 75,000 ;15 com pe nsat ion but also 
opi ned th:l.t the amount can be recov:::red from the poli ce 0fflcers responsibk 
fl'( the tort. Th ere fore, the c la ss i fi cat ion o f g.o \, c rn llle ntal functions into 

. ...:rt:i;n .t;--.• ~ ;h 1il - SI )\' t:r t:i._ :l r,), : h~ PL.:f ,J .~ :.." II;' detL'im; nifi;; :;.J '::::II ~ m';llt ,\l 

11:l b ll lty 1[1 lort i:-. nL) 1 ..... llga ;1 \'J, hd c1ass ifi ... :a l i,' I1. 

T h..: .-\ pe'X COHrt rt..:I'a~lI l'd t h ~ S:l!nc prin\""irlc o f bw in /\ '. Nng .. ;ndrn 
Roo .& Co . ...... Sto le (If ,\.P.,o. In Ihi.; C;1, (: the :1rrell:lnts were c:lrrying on 

GI) ( 1985) .!. sec 677 : AIR 1936 S(: .!.9 ..l 

(j7 ( 1 ,)S7) .:! scc :; I .:! . 

6 (; ([11<)0) 1 sec .1 12 

69. Sf,lIt' nf Rajll ,nhc11l \ . \ ·!d.'.':"·(l/i ( J/ I' ! ./ . AIR 1962 SC 9.'3. 
70 ( t Q,).t ) (, see 21)5 . 
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business in fert ili zer and foodg rains. The Vigilance Cell raided the prem ises 
o f the appell ants and seized huge stocks. Orders were issued to dispose of 
the stocks pending investigations. However, no action was taken. Later on 
it was found that there was no irregular ity except in accounting, so the stocks 
\\'crc to be returned to the appellants but by then the slocks had been rendered 
unusable. The trial court decreed the suit fo r compensation but the High 
Court of Andhra Pradesh reversed it on the basis of rat io of Kn swri 11li 
(supra). On appea l the Supreme Coun upheld the trial coun 's decision and 
held thaI the doctrine o f sovereign immunity stands diluted in the context 
of modern concept of sovere ignity and thus the distincti on between sover
e ign and non-sovereign fun ctions no lo nger surv ives. The Court fur ther 
observed tha t the State . is immu ne from li ability only in cases of acts of 
State like defence of the country, admini strat ion of justice, mainte nance of 
Jaw and o rder and repression of crime except when An . 21 is breached . In 
this Case the Coun al so confirmed the principle of pcrson;l l l i ~bility o f the 
negli gent officer. 71 Expoullding the phi losophy behind thi s princip le o f 
law, the Court observed tha t no c ivili zed system can perm it the executive 
to play with the people of its country and cla im tha t it is enti tled to act 
in any manner as sovereign. No legal or po li t ica l sys tem can place the 
S tate above the law. Th ere is shift fro m th e co ncept of sin ceri ty , cffi 
I.:icncy and dignity of State as jur ist ic person to liberty, equality and rule 
o f law. The concept of public interest has a lso changed with the strul:lUra l 
change in soc iety . Thus the Supreme Co un conc luded th at any co mpart 
me ntalizati o n qf functi o ns o f State into sovereign and non-sovereign or 
governmen tal or non-governmental is not sound as it is contrary to mod
ern thinking,n 

In COIIIII/OIl calise , A Registered Society v. Union of IndiaD , the Supreme 
Court emphatically stressed thal Kasruri LaJ case has, apart from bei ng 
critic ised, no t been follo wed by the Co urt in subsequent cases, and the refore, 
mu (" h of its efficacy as a bindi ng preceden t has been eroded . Same remark 
al so made in Chairman Rly. Board v. Challdrima Das7 .J . 

Expanding the application of the princ iple of vicarious liability o f the 
State for the ton s cO llllll iued by its servants in State of Maharashtra v. 

71. Su al so LIlr/;/lo\V Df'I'dopIIIC'lIf ,J,ulhor;n· ·\,. M .K . Gllpra, (1994) I SCC 243. Where 
Supreme Court held thai when public servant by mal;l fide. oppressi ve and capricious 
acts in perfor mance o( offi cial duty causes injusti ce, harassme nt and agony 10 l'ommon 
man and rende rs the State or its inst rumenta lity li able to pay damag<:s to the person 
aggrieved (rom public (und, the State or its iosLrumentality is duty-bound to recover 
the amount of compensalion so paid (rom the pUbic se rvant eonccrn<:d. In this cast: 
cOlllpli :lnc,,: was II) bI! reported to the Supreme Court. 

72. N. NaSl!llrilfl Rao (J lld CO. Y . Staff! of A.P .. (t99-') 6 sec 205 , 235. 
73. (1999) 6 sec 667. 
7-l. (2000) 2 see -1 65. S.'" ;lIso SI(lff! of AI'. v. Chafin Ral/lakri.IJrIl(l Rt'dtiy. (2000 ) 5 sec 

712. 



!.iauility of l i:f' , \ dllllllij {J (llIOII [ ('/UI/J. 

}\ull c iw/!I!llIill hjaysing ShirJ(!15 tht.: SuprC'H1c COllrt held th ell even wh~n :tn 

,llJthuriseci II"'! h.ls bec..:11 done in an un:Hl lho rised manner by the scrvaill of 
Ifl ': St:l.Ic . the State wi ll b!; vic:ui(lusly rl;;:,pon:'llu l~ . In this case th!; driver o f 

;! ' w~rn ql:': lt \'I.·hicl-. .. , h:'d a.1I ,w,'cd ",nother go\'C' rnml.:n: elllployee, having no 
d [l\ Ing-I! .. I.',ncl.', to drive the \ chi.:k i n ':OIlIlL''':lion with offi c ial purpose. An 

::lc('iJl.'nt took place..: due to the negligr:ncc of the driver. It W;..tS held th at th l.' 

g" ... ~rnmc!1t i s rc~pon5 i blc , In thc SJIll ':: nUllncr the- court has held that the 
gtH'I.'rnmCl11 1:-; rC'i po nsibk: for th~ lIli li f.: a:>:tnL'1.' i.llld lion fr:J. sa ncc.:: on the p:ln 

o f its S'Ci,'.Hll s, 1\·l is fC'::l s:lI1ce i:-. wiiful. rc..:kk .... s, or hl.'l.'dle.ss co nduc t in com , 

mi s'l illll of :!. pos itivI;,.' a c t bwfully done hUI \\ jlh imp roper co ndu c t. 

NI)J1 -(e.t:-.,lIh,'e ml.' ilns no n-pl.'rfonn :tncc of saint: .:1ct which ough t III be per· 

run n~:d (';' umis..;ion to perform a rc::qu irl.'d dUI) or 1>11:11 neglec t of dUI), ,76 

\\'h ... 'f} ;1 pL'r:-,ull d ied whilr: gUlng on:1 SL'~)utcr in Ddhi beca use a branch 
o f a d'::ld n;,;t'1ll l rc\! s{,lnding JlC;l r t h~ H)aU ;l ('cidl.'lltly fdl On him , rejecling 

thl.' plc .1 of a (' L' i d~ II t1 i1 ~ 1 of G od In a SUi t fur d:\Il1:.tgl.'~ ag...li ns[ r.lunicipal 
Cnrr~ )!·iHh '! 1. the Supreme Coun hl.."IJ lil:1! Ihe ;lUthdlil), \\~b ncg l igl,;nt in Ih ~ 
pl.' l fOlnnn..:c o f ilS dlui es undl.."r the CI)1l1!1lon b\\' f l..lr nIH r~movin g .:1 dC;tcl 
u r:l.' (0:- r:; ,J,ing !\ t;ld S.lr"C fur th.:: U::.CI;) (Iud I Ill: rcl"nrl..". 11 :lbk ftH' damage:, Il) 

the Ifl clnix r ::. uf th r: dt.:'Cr: ;bl.'ll f;tmily. 7 ~ Thi::, 1:1Ild m:lr h. luling if prupaly u .... ed 
1ll :IY Jch:,,:\ I.." tht..: ~al1le obJc...:t \\ hi("h kgl.'udar) J{i.I! ( l'\ad..tr a..:hic"cd fi ghting 
sill g k: h ;1l\dl'~1 t It makl.! publil,.' :l1lJ pri',I!c cntcrpri::,t..:s ;tdOpl "~ro danger norlllS 
In l jSA , 

In ) l't .1llUtliCI I:t ndma rk de~' i ~ion, the Supr~l1lc COlin ill Chai fltJaIl R!.\. 
Hrm !",' \' .. C /ulI1rint//{I D,!}·?3, hel d !h:\1 wht'll a WiJman, C\'r:n Ihough :l fore ign 

IIJtlun.ti. \) gang r;\ped by rad\\:l y employe.:s In Raih\:l)'~ Yatri Ni\~ · as. held , 
tILl' L!I1I (Jn n ( [nJ i;\ \'.l1i.:h run:' thl.~ Ibil '.\';~ Y5:1."'; it comnlt'rL'i:l1 activity, would 
br: v ic.triau .... ly liable to pay compcns;; tion IU th;; \·iCtlll1 of the r:! pc, 

St..:\"aal l l l ~ h COUrtS h;l\'e also c:l..'itocd thi .. sem!ll1~nt when LKed \, ilh 

:-.i tuatil)Il S \~ hl'rl.." I.'C\U ! ty d e mand~d ("olllpclls:lt iun fur Iht: \"i.::t lll1 "> 0 ; th e Slaw' s 
wrongf ul <11,:1::., Lu t the h.tng\)\"l.'r o f Ih l.' Bri tish C\)lIlll1l' ll 1:\\\ rrc\"el1!cd :my 

'IL' ltef b~in~ gi Ve..:ll . So br on ly 'c" gl;Hia ' payll1t'llh werc gi\'en by tll t: CaUl IS. 
\'. 'h:l ! b rl.!lJl:lrkabk .:101HIt th t~:::.e C:t:-.I.·S i ... Ih.!t the Supremc Court h,; u:-..: .. \ 

j .. . I ,, :....... .:, . ... ,' )]l tl) \ i,: IIIIl " nf SI;:t ,:' , ~ . -':1 
,h.· 1:-. . U .... u:dl) :t ... i ... ·(,I" h,b tv ~l.ln (Il li!l thl' l i)\\t'r (IHLll II) reich the IIi t!h-.: .... ! 
Ikndl. By u:::. ing \\1 1( j lll i:-.JII.: ti d ll lhc rl.'IIH.~ ... ly h:l:-' bcr:ll nl.!J~ chc.!p and fJst 

Th ... ):-.e I.';\ '\es ~' i!l h;I\·I.· ;1 s:llut:tr) dfl.' ... ·t un the g()\~·lnl1ll.'l\ts \\h i...' h h:!\'c 

7) ( 1<)') 5 ) 5 S{'{ ' 6)9 

if) ,~ . I/ :"O! .',f.,lt i, ' rrm l ('01plI \ ,\(,lI!j N!J>,' ,r , ,,\ ' /I;!I!: :! ,\ ,: ~ : 'Il! (I , ),)7 J ') SC\ ' :i51: 5/:r \· s.:,;')! 
( I', ,; rr \ ( '/H. tPJ')(, ) D sec 5~:S 
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become immune tu strictures a nd public condem nation, because now a nc\\ 
burden may be added to their a lready de pictin g resources.?? 

The go\,ernme nl' s effo rt in 1967 in introdu('ing the 13111 o n Governlllent 
Liabdit ) in Ton \Va::. a Skp in the ri ght direc tion L~ough ~bandoncd before 
the fitll sh. The proposed bill made the State . liable in the fo ll owi ng Cases: 

t I j Ton ~oIllm ittcd by an e mployee while acting in the course of hi s 
busi ness. 

(2) Tort commi tred by an employee whi le acting beyond the course of 
his employ me nt if the ac t was do ne on behalf of the government 
and is ratified by it. ' 

l3) Tort committed by an independe nt comraClor emp loyed by the go\'· 
ernrnent plOvided--

(a) the governmeJH ass urnes control of the act conrracled to be 
done; 

(h) the government has ratified the tonious act; 

(c ) reasonable care is nOl take n under the f.:ircuJl1 stances w hen.: 
though the ac t is lawful but is o f such a natu re that it may 
cause injury; 

(d) th t! government is undt'r a duty to do the i.l e t itse lf; 

(e) the governme nt i ~ under an abso lute duty to ensure the sa t't:ty 
of persons or property in the doing of the ac t contracted to be 
done and there has been a failure to comply with that duty . 

(4) \Vhere there i s breach of common I"w duties au ached to the owner~ 
ship. possessio n, oc~upat ion or control of immovable prope rl y. 

(5) Where the go\'e rnme nt is in pus~e~sion of all)' dangerous thin g 
which when escapes causes injury . 

(6) Where there is breach of duly to the employees which the govern
ment owes by reason of being the employer . 

However, the bi ll had exempted the government from liability in the 
following cases: 

( I) Ac ts done by any me mber of the armed or police force in discharge 
o f h is duties 0r w h ich are natura l consequences thereof, and acts 
done for th e! purpose of trai ning or maintaining the efficiency o f 
the armed fo rces as also [he ac ts done fo r the prevention o f breach 
of peace or damag~ to the public property. 

(2) Acts of State. 

(3) Any ;JCt done by the President or the Governor in discharge of their 
co ns titutional func tio ns. 

79. M. J. Antony: Cumpt!'lIsll t itm fiJr tlkgflJ Dt!'tt!'IlIi(m. Indi an E"press. Augu ~t B. 1983. 

< -- ---'- '-*- .- --~--. 
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(4) Jud i..:i:li :l..: ts and :tCh done i ll exec ution of judi..:iai procc~s or claims 
;:11 i:-.in~ frorn (kf:llllatiun, mall c iolls pros::::culi on or arrr..:sL 

(5) ; \(1:. ct \l/l~ Undl'f procbmalion iss ued under the various provi:,ions 
of the Consti tut ion. 

(6) Any cbim arising from the op~rat i on of any gU:Jran tec: law. 

(7) Any cb irn ar isi ng in a fo reign country. 

(8) Any cbim arising from injury do ne by do ing :m ac t autho ri sed by 
ILlW where such injury is a natural consequence of the act. 

(9) Any claim arising from any act for which immunity is provid::::d 
u nck',. Ill.: Teleg raph ;\ 1.." I , 18S5; IndiJIl Pos t Office i\ct, 1898 and 
the Indian Railways Act, 1890. 

It is app:ucnt Irol11 the above provi5iolls of thr..: bill thal th e: govc:rnmcnt 
d id not fully appr~ci :lt~ l h~ s ignificance of governmental account3bllity in a 
d~m0.: ratl C wdf,lfe State. The escape clauses an; so w id.; that in fIl3ny c3ses 
a person wo uld find htlllsclf \vilhout remedy in case of injury to his person 
or IX\)jlcrI)'. In :1 d~! n0Cr~lt i c we lf;!re Stat<..: the government mu st not fight 
the p~opk lil..e J cant:lIlkt:fOUS lit igant .but must hJ.\'c the courtesy to seule 
dIsputes OlH::.idc the court in lh t! best inle res ts of socb1 justice . Today, the 
~\)' ~r nm~rH o( inJiJ. ha :i bc .. :olne the biggest li tigant. Deprecat ing thi s trend, 
Kri sh n:.t I) cr. J. ob.:>~ r \'ed: 

··'lere i..; a CilSC tit" a widO\\ :w ... l daugh ter' claim ing cOl11pens:lti on 
tvr th~ \"r1iin::; uf th.: ::.ok urcadw irlflt:r by the State Transport bu ::.; :lntl 
the l-b rY~ln,l G,) \,t:rnrnent instc3J of ;I(tillg on soc iJI justice anel geneI'· 
(l u~l)' scuiing th~ cl:lim fights l i k ~ .:J. c;lnla nkcfOus liti gant, e ven by 3.\'oid 
ing :ldjuJ IC::ttil)n th rmlgh Ihe d.::\·i ... ·~ of asking fo r cour l · r~~ from IhL: 
r;HhLti~ ph inufl. "sn 

Before 19-1 7 If, I1ritJ.in thl.: old rn3. .\im Ihal lhc 'King c:ln do no \\rong' 
W.IS ne\'er a!lo '.\~d to run riol. In the beginning thoug.h the im munity of the 
("1('1\ \ 11 was no Je!c r:c..: to the sen-:trH persOIlJlly , yet Ih e government :Ido ptcd 
[r...: I""r;t~· ti ~t of ('ondu ... ·{ing Ih~ dcfc::ncc Jnd paying the damages whereve r lhe 

Til \', .',. ~~. - -~' :' rr-.= ... ·,~L1 r se (' '" c--':-! \.) ~I·'C~ [ ''1 th .;. e t.'~,,~ , \\·hc- r .... the 
a,:tll .il llm·fe~sllr \\_1':; Ih H identifiable, i.e .. I n a~(IJcn l CJ..::.t!S , the £!u\'crnmcnt 

wou ld supply the numinated de lend~n{. 5~ ~ 
In 19-17, ilriuin ~,: odined th~ Ia \\ by enacting th .... Crown Pro("ecdlng~ 

.'\ .: t. 1 t)~7 \\hi ch make..; [he ~ ro\\n subject to all those 1iabililit..'s in tun h) 

,du ... ·h il \\uuIJ be ~u bj ...... : t if it were .:J. pri\al~ p~ rson o f tull o.gc and Cap.:lCil)',s ~ 

Su _\:,1:,' "J I!.in .:n.: \ /)\l fl/..IIf.l 1)<'1':. t 1971) i ~ sec 2,6, 237. AIR 1979 SC S55 
~!. .-\ ,!dlll ' \ ' Na.\I()r, (1')-1 6) 2 All ER 2-11 : \<)": 0 r\C 5H. Th.: Hous.: of Lords cflti..:ih'J 

thl' pr;KII':l' 01 g\)\l'rlllll(' 11! lkp:lrtml·/Us puuin~ up 'oomin.HI.'J.' o r 'oomio:!\ d~·fl'lId.IIlIS, 
.IS ·\\tllppll\,;·h\J :, ~' S,',' , iI~\) A', ,:.,r,·r \ . Cr.. " .\ , (Ic) J 7! 1 "B 20 -1 

S' S,' ... ,i.m ..:(1), ( "'\1\\:\ l ' I\}~·.:~" .tIIl;'; : \ ": 1. \ ')-1: 
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The Act makes the Crown li able for torts committed by its servants and 
agents and for the breach of the common law duties owed by employers and 
by owners o r occupiers of property. The Act further provides for the li abi lity 
o f the Crown for the breach of statu tory duty, whenever the statute binds 
the Crown. and for dangerous operations w itho ut negligence on the principle 
of strict liability. The escape cl auses arc few and limited. The era\\-'" is not 
liable for judges, officers not appointed by the Central Government, post 
o ffices and its employees, etc. Unlike in America there is no immunity for 
d iscretionary functions. If the discretion is exercised negligent ly or any tort 
is committed wh ile exercisi ng discretionary fun ctions, the government cannot 
escape liability. The di stinction between soverei gn and non-sovereign func
tions to which the Ind ian courts arc so tenaciously glued has no relevance 
in Britain. Thus the Home Office has been ·held li able in negligence for 
allowing dangerous prisoners to escape, although only the government can 
keep prisoners.S} 

The liabi lity of the United States for the torts committed by its servan ts 
is governed by the Federal Tort Claims Act. 1946. T his Act makes the United 
States liable, respecting tort claims, in the same manner and to the same 
extent as a p rivate indi vidual under like circumstances. Though the basics 
of the Act are si mil ar to the basic provis io ns of the Crown Proceedin'gs Act, 
1947. yet the American statute is much narrower and restrictive in its op~~r
ation because of ex.tensive escape clauses contained therein. The exceptions 
in the Tort Claims Act are of three kinds . First. there are exceptions for 
specific administrative func tions or agenc ies. 'as well as for all claims arising 
in foreign countries. Secondly, there arc exemptions for claims arising out 
of assault . battery, false imprisonment, fal se arrest, malicious prosecu tion, 
abuse o f process , libel, slander, misrepresentation, deceit or intcrfcrence with 
contrac t rights, This broad category chiefly covers in tentional torts. Th ird ly. 
there are exemptio ns for ac ts or omissions of the employees exercising due 
care in giving effect to statutes or. regulations. whether they be valid or not, 
and acts of discretion by government employees in the performance of their 
dut ies, whether or not the discretion is abused. This exception is a vcry 
serious fl aw in American law. This exempts the governmelll from liabili ty 
in all cases where its employees exercise discretionary powers even though 
the act causi ng the damage was done negligently. This was the basis of the 
decision in Dnlelzire v. Ullited StCzre.s8.l . ]n this case a large cargo of am
monium nitrate fertilizer ex.ploded on board a s hip docked at Texas C ity in 
1947. The result was a gutting of the cntire dock area; morc than 560 persons 
were killed and some 3000 injured; property damaged ran into hundreds of 
millio ns of dollars. The fertiliser itself had been manufactured in plants 

83. Dorut Yacht Co. LId, v. flvm~ OjJic~ . 1970 AC 10<»: (1969) 2 All ER 56-' , 
8~. 3~ 6 US t 5 (\953) . ., .' 

• 
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O\~ ned by the federal guv\.'rnnl~n( ~!S p~r il~ order :lnd !"-.p;,;cl fi cations. It was 
b<;il1g !-.hi pped 10 Eu rope. at Ihe gl ) \'cn l!ncnt ' ~ discretion under the t\brsh~ll 
1-'1 2. 11. Over 300 suib were broll£.ht again:-.t the go\"c.:::rnmcnl unda the Federal 
Tort CI~!iI1l5 :\C I on the ground (I f negligence in th e handling of the ferti lize r 
by the government. T hc lo\\cr ("uu rt found negligence jll the product ion. 
transportation and SIOr<.lgc of th ~ fertilize r. I3ut the Supreme C Ollrt held. four. 
to three. that this d id no t m~!l\e the governmen t l iJble since the wrong WJ. :; 

dune i ~l exercise of discretiO!lary ~tllhtlriIY. Therefore. in America nei ther 
th<.: govcrnm<.:nt nor the officer 1..."~)!h:-erncd is llable fo r thc ton commi tted in 
c\c r~~ i s e of his discre ti o n:lfY po\\" ... ~ rs even in case of negligence or abuse of 
disc reli on . Thi s exception rendl.'r!) il jU51 to S;I1' th at the Federal Tort Claims 
.'\ l· t. despite a high·sounding tilk. in suhstanct: accomplish<..:s very liltle! . 

Of a ll the dcvelo ped !-.y::.tcills of jUl isprudcncc, perh:l ps thc Fren ch sys· 
lern is the most logically sati~.,fyii1g 1"1 the area nf g()\~rnmcntal li:lbi lity 
\\hich dcs<.:r\"cs (lur atlcntinn. 

( 1) GO \'c rn lllcn ta l l.i 4.lu il ity in T o r i : ,\ Fn:'H.:h i\ l od c l 

:\t the tim..: when th<.: common l~;\\' ju risdictions wcre stilI lost in the 
d:lrkncs!-. o f the feud al prim.·jple of gov...;rnlllcma l immunity. a prog.ressive 
Idca o f gu \"t.;rnmental liability \\";15 flourishing in some major count ri cs of 
the co ntinent which had recognizcd the principle o f go\"crnme:ntn l l i ~, b i lity 

thou gh o n a basis comparable \\ith thJt o f private bw . lIowc\"er. n gradual 
unfolding of this idea of liability ultim<ltely led not only to the rat iona lisa tion 
()f lb....: b\\' but al so to th <.: dcvclopmclH of :1n indcpcnd ..... nt public law of 
gO\'cfI1IHcntal liability . It is rJther unfortunate th~l.[ not only in Indi a bu t in 
t lK :lnd USA also court S h3\"C not t ri~d to dc velop any principle of public 
bw relating to gm·crnm<.:l1tal l i:lbil it )" but ~re slil i busy in st rctchi ng the 
pri \ .!I~ law principles to :1 dOrl1:lin for which they \\ ere not designed. Th is 
i '5 the roo l ca use o r all confusion in this area of hi~1l soc ial visibili ty and 
],l,!ctil';11 dTi .;:acy. 

I . PL'I"50/ln / !au{ts.-Cuntell1porary French I~!\\' o f St:ltc liabili ty for to r· 
ti(111S actions is hasl."d on the distinction' bl..'t\\ I."cn laUle de J(!n ice (scrvice 

. It) . :iC.! I;:'I({> l' ('n(llllldlf' (per:-oll~tI [ 1.) . S~ Thi .. j, c('II"l';' lru.:J l it-.';r:Jlly to 

1:1 .;;j.,: ".\ I :ili n!l1l1 ic. Jlc.'I".\OIJIIC.'.l _ . . ': l'.. ._ ' '' • ...• pc of 
;~l!lhnrityS6 :lS Ih ~ ll ~C o f govcrnrn.:nl \l'Ill("[e for rri\:l1~ lbt:' but also ~ny act 
.,:h:lr:lcll.'rised as m;IIiciolis or grossly m:gligl!Ilt.SJ Thcr~rore, a govl..'rnml!nt 
nfflCi:11 i~ not absolutely immunc from person.II li :lhility c\cn fm acts whil"il 
und.:r common bw jurisprudence arc in exerc ise o f public functi ons. This 

~5 Bru\\l\ ;lII d (/;lIl1l·r. r I-o:.D:Cl! A l \H'hlt<\1I\1: !.\',\". ~IlJ [In. p 101 
~'(1 :\(f:iit.: P.L S I ~~r. CE N.:n. 23 . l ()·n 
~7 ('(1!1lmi l nH"n t. i n ':H IH. o f pn~oLh 10 :1 lII.:nu l lllQ,-.lJ 1""'1 Ndll:.UY h.1SI'it:JI \\' :l linc 

J)R01r "\ f1:--~I:-'lsn\II~~. 1)111 h!n. p t<l') 
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keeps the government officer at his best all the time because there is penalty 
for all his actions unworthy of public office as not to be properly attributable. 
For such actions he may be sued personally in the o rdinary courts. It is true 
lh3t in some cases it may be a worthless ri ght against a ycnniless official, 
yet its irnponancc in keeping the administration on tap cannot be overem
phasised.8s It is also true that the distinc tion between faule persotillelle and 
faule de service is a difficult one especially in the complexities of a modern 
administration , however, this does no t undermine the efficacy of a principle 
but merely illustrates the basic difficulty of applying a general princ iple to 
concrete cases.89 

2. Service fa lllc. -The liability of the administration is primarily based 
on faill e de service. This consists of some defect or failure in the operati o n 
o f public service. The distinction between personal fault and service fau ll is 
not an easy one. However, a service faull is one which is committed in 
exerc ise of a public function for service, Therefore the offic ial preserves his 
immunity by reason of principle of separation of powers which prohibits the 
ordinary court receiving actions against the admi ni stration or its official. 
Instead , the injured party must sue the administration before the administra· 
ti ve courts.90 

3. Service-collnected [alllt.-Between these two extremes lies an inter· 
med iate categor), in French law of 'service con nected torts ' . The principl e 
that responsibility for illegal interference with the protec ted inte rests of the 
c itizen is primari ly a responsibility of the publi c authority in whose service 
the officer stands rather than of the individual concerned, is firml y and ir
revocably established in the continental juri sprudencc.9 1 

\Vith the development of the concept of welfare and service State, the 
concept of faults connec ted w ith lhe service is expanding tremendo usly and . 
courts are recognizing 'combination of faulls ' (e llllllll) in situat ions where a 
tort could not have been committed by the officer but for the fault of service 
and, therefore, the State could be held liable for the whole damages c laimed .9' 

The concept of clllm" was furthe r elaborated in Lemon nier (C.E. Jul y 26. 
191 5) where the Conseil d ' Etat held the State liable for the negligence o f 

88. Schwartz: FRENCH ADMINISTRATIVE LAW A:>;D TH E COMMO:>; LA W W ORLD , p. 260. It may 
be noted that in a majority o f cases. including even most cases of excess of authority. 
the pl'fsonal liability of the indi vidual official Ixforc ord inary cour ts is be ing rl!pl:tccd 
by Siale liability berot'e administrative COUrlS. 

89 . Id .. Chlp. IX. 
90. Brown and Garner, op. cit., p. 10 1. 

91 . Schwar!Z: FRE:->CII AO:-'IINISTRATIVE LAW A!':O nlE ComlO:>l LAW ~VORI.D. p. 260. 
92. In August (C. E . February 3, 1911) a visilor to a post offi ce WJ.S as saulted :md had h is 

leg broken by two members of the post office staff because he left by the sufr entra n(,-~·. 
the entrance for public having been prcm:Hurely closed. TIle court held that il WJS J. 

combination of faults (wlllul) . . , 
•. <,. ·t .. 
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th e nl<l) Qr 111 pami l1ing a shoo ting competition in whil'h a rt.:r ;,un was hit 
in :-,p! h~ of t il .... com pla in: by a perso n of the possihlc ri,;:) K til li ft:, bt:cJU SC 
the maY(lr·:.. neghgcncc con stit uted Jot onc and (he same lime a combinatio n 
(' f pelsoll:i! aild se l'\' icc fault , Th e concept is e:\ prcsscd Jil the oft-qu oted 
concl usion o f Leon Blulll , G:o mmi ssairc dl! Gou\ e:rncmcnt , as he the n was: 

"Ii the pc r~o n :1 1 fau lt has bC C:I~ committed in the publi c se r\' ice , Or 
nn the t)~'\:i.lSJO Il of the ser\·ice . if !he mC,!!1, .:md instrume nts o f the (;,ju lt 
h ~ I \'e been p l:l l'cd a t t h~ (.h s po~ iti \) n o f thc party a t fa ult b) the sen' icc. 
If I II ~lh \ l t thc se rV Il' t! h3 S pro \ td t.!d the conli lllcH1S fo r the co mmissi on 
I, f the f:wh , t h~ ad ministrat i\c Judge \\'111 ;:.nd mus t the n say: the fault 
may be, :->c\'L:r.1 ble (rom tht:. s er\'ic~ that is for the o rd inary courts to 
dec ide: hu t the ser\' ice is Ilo t ~e\ l:ra bJc from fn.u lt . " 9:-

The ell/1m I doc tr ine was cx tend l.! d to ilS log i",::d conc lu sio ll in th e trio o f 
l~<l~I.! S (f<.1i meur. Oc1':IlIX and f3c sthl sclllcr) dec ided on the S:lme day (C.E , 
NO\'Clllbl.:r I S. 19-P)), [11 :l ll th ese cases, L h ~ co mplain .tllIs suffered inju ries 
hy nq; l! gellt dn \'ill l; o f [he g{)\ anmcnt official::. . Tht: llIo lo r car. ... in\'o l\'ed 
belonged 10 th<.: Jdm ini stra tio n but \\ erl: being u,cd by offi c i<'. ls on pri \':1 lc 
~l lld u: l.1u thnri"l'J tn ps. T he Cunse Ji d 'Et;!t h~ld [he aJ :nin istra t io n Il:lb !e (Ill 
th e grOlind o f i..'ol1lh il1 ~lIi o ll of personal ~Hl d se rvice fault s, I Tene<.: the acc iden t 
\\ ' J ~ 110t dCPI I\ CJ nr.1 11 co nnccti o :l ',\i l h thc scn 'I':c ,9 ..l 

The dOltr inc () f 'se r \' icc fau lt' ~nd 'scn il' \!-coll llec tcd fault·, tho ugh orig 

in:dl > limitcd 10 feas ance. was progressi\'ely expand l.!d to co \'er cases o f 
I l\) Il - L~ :ls:~ n '~'e: ::11 .1 late-fe;!san..:e. as Professor Sch\\'Jrtz puts it. t-.loreo \'cr the 
ser\' ice is ht:ld [0 be a t the fault no t onl y when its act ion is open to c riti c ism. 
b u! :t fon i(lr l \I;hen SUdl mish3ndiing o f public i! lf.:.i rs h:ls c,\pressed itself 
in ~l n li le f. ~1 de .: i;-, iull , 

4 , COn!"ib!(! : Oll ,-R~':l)g ni sing the di!ngcr inhercnt in holding the aJ-
11 l!!l i~ 11 a lio n r l'~pu ll ~ i b l!! {I n th(.' gr0und {If e: ,\ tcndcd do",: t rill~ o f CIlIIJ If I C H 'n 

!it C,I:-,\'!5 \\' h~re the offiL'1.:[ i ... 'o n :l f ro lic of his o\\'n ' , the COllseil d ' E t ~t 

g rJ.dua ll y c\'ul\' (.'d the L'() IlCept o f ' co nt ribution ' 10 chL'ck rhe irrespo nsible 
;lI1d rL' l'K k~5 bch.1\' iour o f lile o ffi,:r.:rs in dealings with the publi c, Consc
qUCI1! ly in O.:h·i h: (C,r: , July '2 S, 195 1) \\ I! cn,: ;l gO\ Lrnm~ llt \ 'ch ic le \\.1S 
1:1\01\ .:(\ III ,111 iKci .. k nt p .:1 rt l) bee ,luse tll": .. !ri\ cr \\';} :-' Jl lILJ:-- d l'nj p:!l tl y be
.. ·.lu!'.\! of the: Jl: i'l:c ti \1.! br:tkes. the CUIl !> ::1I d' Et.1t allO\\ cd :l d irc d a ~ t ion by 
til:.: ~ ldlTl i Ill :.. t r ~lt in n for .50\'r co ntributio n by the offi ci .1J. ':l5 T he CjU:llllUlll (I f 

93 (h lol..:J !!I BI O\\11 ,JIlt! ( i :l n1 (" r. o/' (' i t , r t ():! . 

0 .\ S,'(' :l h~) Ikn:lr d (C E 0 ':1 I. 195 ..l ), 1( :l p,)il'::c lIIan I'> 0 11 J U I~ OUI SIJ l ' :l b:H, ~ol's I n 

to h ,l \ ~' :l dn d •. b""Q~lll' S i l\\ 0"~' d in :In ar f,u lII(' 1l1 :l1ld injUll's :t C II ~ IOllll'r wilh his 
F.:\ uh r.:r, Ihl' S:: [ \ll· ... \\ 111 b .. :l.I f:lu l! a :lJ r .. s punslbk II U\\ l'H r ( Lil/ il' r CE, Jun .. 195 ..l ), 
~l'l \ it ... \\~ , nI) l hl' iJ rl':<l' l' [hlbk \\h .. r ~' l l'u "llJ ll b o ffi l ~r in unlf\H llI bu r o ff dil lY u s .. d 
h i~ sl'[\i ll' r ... \'o! ,o.'r I I ) l"IJ mmi t :t mu r ~ cr. 

1)5, St'" :l lso L lUrd J (C E ~I.Hdl 1.2 . 19 -1 :; ) " h ... r..: til:: Cumcil d '[t.tt ;dl .)\\ l'J :r cl'lltribul il.'Fl 
~ \ Iil fi led t;y Ib,,' ~Jl1liilii tr,H il'n :r. ,; ,r i:rs l thl' a TJ1) ~ uffL cer \\h o luuk J \\:1~ Ih .. :lTmy v(' h id..: 
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contribution is determined according to the offi cial's duties and responsi· 
bilities in the particular service in which he is employed rather than by 
reference to the actual part played by him in the cause of the damage. 

5. Risk Iheory.-The principles of State li ability di sc ussed above are 
still based on the principle o f pri vate law of tort where 'fault' remains a 
primary fac tor , since these principles mainly concern with the problem of 
adjustment of a burden between two parties , hence it is still generally a 
proper principle that as between two innocent parties, the burden should 
lie where it falls. However the Conse il d 'Etat has made a s ignificant con
tribution to the concept of governmental li ability by developing a principle 
0 "( public law of tort with farwrcaching ramificat ions. The central idea of 
thi s principle is that damage to private persons arises often from actions 
taken in public interes t. Therefore the prejudice caused to the private party 
is , in such cases, a kind of a public charge, which in accorda nce with the 
principle of equality, should not accidenta lly rcst with one or the other 
persons involved, but be redistributed among the members o f Ihe COI11-

munity through the . responsibility for compensat ion attached to the public 
auth·ority .96 

The jurisprudential basis fo r liability without fau lt is that of the ri sk 
theory. The activities of the S tate. even when conducted without fault , may 
in certain circumstances constitute the creation of ri sk; if the risk materialir,cs 
and an individual has suffered injury o r loss it is only just that the State 
should indemnify him." 

The moving spi rit behind thi s "no fault li abili ty" is perhaps the fun
damental principle of equality of all citizens in bearing public burdens. 
Duguit was referring to the same principle when he wrote: 

I The activity of the State is carried on in the interest o f the enti re 
community; the burdens that it entails should not weigh more heavily 
on some than on others. If then State ac ti on results in individual damage 
to partic ular. c iti zens. the State shou ld make redress, whether or not there 
be a fault commi tted by the public officers concerned. The S tate is, in 
some ways, an insurer of what is of len call ed social ri sk .... --93 

withoUI authorily ()n a priv:He trip and kn ocked down a pedestrian. In its view the: 
administration was entitled to contribution from the officer for although the.-e was a 
combination of service and personal flult. it does not lie in the officer's mouth to alkge 
the service fault since he was guilty of fraud . 

96. Brown and Gamer. op. cit., p. 103. 
97 . Id ., p. 105. 
98. Ibid. 



Thl:-' ... llOultkrlil~ LI~ Ih' (\':llmt1nii:, n! :t burdell \·.hi ... ·h III En~lbh 1,\\': 
l i·~", \\'hc:r~ II f~dls d ."IL'CHI ... -= L'~eil If a 1011 had be-= n cO:ll1niul,.'j Iherl! would 
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dh) i l ad!11i:1ls tratif. 1 

Stak rc~, porhlhi!lty t,n the ~I OllIlJ 1..11 " no fault .. th r..::,w:- h,::- b;,· ;.~n Id .. 'Il!

l(i,,'<.1 In \,UI UU, typl...: ;d ~,p:h..'!~'''' of ~o\ernrncni.:11 act!\i l: • . 

(fl) R ,'i/ )I)IISlhilif.\ f.!I' , iul1;,;£\.':' {[1"f!Jing [rUIII dmIJV10Ii'i U1J," I"{liioIlJ UI 

!?L I/ )mati/,)f/lfe tiff /n;r £f,ld ciJlIsc5.- \\' here a publi c aUlhorlty creates an 
,~hn(\[J n :!I ri~k in the. Ih.:igLb\)urhvod then il mUSI bt.: p!cparcd to compcn:-':I!e 
I I ;~l1y pL' r ::'Pll :-.uffc r:-. d:lm.!gc. 11 \laS ,'Tl th i ~ basi s th:\l the COllseil d 'EtJt 
hl'l\! th e St~l\ e li~tblc \\ h,,'n clUj ing the rir:-.t \\'orld \Var a grenade. dump in 
,I :\.·~.ld(,n1i.d IIt'i!! hbolllhll' ld l'\ptudeJ c;Il!~ il1g cxtcn :-.i\"!'~ dal11,lg~ tu pcr"u ll 
,llld prnpt:1 iy. Di :-..1gl\.: -=ing with lile ;\I'g umen t thil l the Sta:e \\ .~ .... klbtc bc ... ~att~t..: 
"f ihc l l(:~tircllt upc r,Jting of the dump. I h ~ court held the St:1~ liabk on 
lil t.: gll\I.II1J (If 'r i~ k' .:Ina in that ~·.1"C it \\:b lIr.ncl·;.'s.s~r~ f(l[ the ';il'lil11:" to 
\'q: ! Ll l i~h 'rh.·~h::;enn; ' ('1 ·(J u1t · . ~ 

T he ~:\mc prin':-Ip tt..: has b;.'~~n c\tcndeJ to d.:lngerlll:s ope r:Hion ~. I f the 
"P,-'I,i(j,)Jl i<.; sllL'h \\ hi eh 111\'0[1. c " ;lbIlOnn:11 ri sk. the l'OUrI \'.·ould grant a right 
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in Saint-La-J?laine, the Conseil d'Etat granted compensation to a person who 
had injured himself while helping to set off fireworks at a village carnival 
without proving 'fault' on the part of the commune. 

'The same principle of social security has been benevolently extended 
to cover risks arising out of 'public service actions', Consequently if a man 
was injured whi le trying to apprehend a th ief.1 or when a person injured 
himself whi le helping an old woman out of a ditch where she had fallen 
accidentally, the Conseil d'Etat granted compensation' 

(c) Risk/rom Society or Risque Social.-Extension of 'risk without fau lt ' 
liability covers also the cases of public disorders of varying magnitude. If 
a person suffers in person or property due to any public disorder without 
his fault, administrative courts allow compensation again on the principle of 
equality in bearing burdens.9 

6. Compensatioll for governmelllal refusal 10 protect the legal interests 
and rights of the people.-To combat essential inertia of the government 
and to protect the principle of equality, the administrative courts in FranCe 
have developed another principle of far-reaching consequences within the 
area of public law of govemmental liability by allowing compensation to 
private individual s in cases where the government either refuses or delays 
action to protect the legal rights and interests and thereby causes loss to such 
persons. Therefore, in Coui teas,tO when the government showed its inability 
to get the land of the plai ntiff vacated by the nomadic tribes because o f the 
fear of civi l war, the Conseil d'Etat al lo\l.:ed damages against the government. 
In the same manner \"hen the decree of ejectment against the tenant could 
not be executed for four years because of administrative indifference, coun 
awarded damages. 

7. Compensation for governmental action i~lIpOSjlig statutory unequal 
sacrifice.-Generally the statu te causing p.rejudice to the proprietary or flO 
ancial interest of a person provides for compensation'. However, where the 
statute is si lent, the administrative courts again enforcing the principle of 
equality in bearing public burdens, award compensation. I I There fore, if the 
business interests of any person have been adversely affected because either 
the State has opted for State monopoly or controlled activity. the admini s
trative courts shall award compensation.12 

6. C.E. November 22. 1946. 
7. Pinguet, C.E. April 17. 1953. . 
8, Gailtud, CEo Octo~r 8, 1970. _ 
9. 'No fault liability' in French administf3tive la w goes much fanher than the strict liability 

principle for animals unde r Animals Act. 1971 and Rylands v. Flelchu. (1868) 3 HL 
330. 'J '.~ • ::::;11 

10. C.E. November I, 1923. 
t I. Mergui (C.E. March 19, 1971), k \ • 

12. La Aeurcltc (C.E. JaI~UJ.ry 14, t938) and Compagnie GeneraJe O'Ene/gie R.adioe lectJjquc= 
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(2) So m e o bsc n ':l tions fo r the rUIUrl' d c\t: lop m cnt of the la \\ in In d ia 

( I) Doctrine \1 1' '~o\'crcign immuni ty ' is In 3n;lchroni~1l1 without ;'I ny 
j,:lillnal b;\~i~. IT i:- am:lzing Ill'l! (:ve n tod <.J.Y l hi~ feudalistic and 
authorit arian dOl' tl"1!l c is ~t1 1l pCJ'\ jqing obscurinf! lilt.: prop:::r untler
!-.t.:llldi ng of the roll: ,!lId funct ions of a go\'crnm!.'1l1 III ;1 welfare 
tkmocr;l1ic society. 

(2 ) Any \\'~lfJ rc democf.ttiL' socie ty pit; !-> upposc~ equ:l!ily bd\\'cCn the 
t:o ';Crn()l'> and the gll\'C rn cd and thc.: ~(lc i alisa t i oll of ('um pcns:l l io l1 . 
In th Is ("onl~\ t :lily imlllunity gr:lntL"ti to the State from compensation 
for th e harm done \I..'" its citizens would kad to ,:lJ1 ,!Iutomicai Inl 

pai nne m o f the concept t)f '\\elfarc', 

[:0 ) The labour~d di stinc tion hctwccn · ~o\'.cre i gn ' and '!loll-sovereign' 
functIOn, of the SLIt..: h.1 \\ hich the Indian courts are so tcnaciOlls ly 
glued is b:1<;,cd on lo~ ical f.ll!<1 cy :lt1d practic:l1 absurdity and deri vcs 
ilS juqific.uioll. if :!ny L,i sts, from c'.\tra-Icgal consider:Hion of pro
leL· ti!lg thi.! I ll1peCU!lIOUS auth ority from Ibbility. In \'icw o f the 
multitudc of hu~inl' s s hkc ope-ra tions wh ich arc conducted by the 
£=.o\·crn ment fnr th e: .l:~ nLr,.tI we lfare of its pcople. the le:- l artificially 
divides :l.nd tnl !lc.HcS the ubiquiro us fun cti ons of the- SI:l.tC. 

(4) It i:-. o nly de si rahle and equit3bk th :l1 an auempl 10 p:-otcct an 'im
pecunious SIJ1C' fro:n liability should be through budgctary rcor 
ganis:.1I ion and no t throug h shift ing the burd en to the helpless 
\·ktilllS. 

15) The Ira~ .. ~:l of th· ... ( ! '.:"· el ~~:· m;::1 o t" 1 !\': in the .. : \"'ri10n I:\ \\" wCl rld 
Ins been thelt it hinges on th e pnv;'ne law of to rt \~hich was [lot 
dl.:':...ignt~d to sol\'e proble ms of pl~bllC law ~re:l. Thi s cre,!Icd a quag
mirc. \\"Cl! il1ustral..::d My \':lrious d(:t.: isions of the cou rt :... in India . 
Sol utioI1 l1(:s in the cfro,,:... deSIgned tu de\'c lup ... public law of ton 
fL) r whidl blu~prin;:. h.l \c been pr9 \'ided by the fren ch juris· 
PrudLJ1C(;. 

(6) One slIch principle of tht: p~l bl ic bw of tort re lating to governme ntal 
Ji3hilit)' Ill:!y be tha t in a wc lfare democratic SOC Ie-IV dam:1ge to any 
pn\"~!;.:: .:."iz(:J) ~l ns(:, \.J!Ii..~n (rom a": lions takt: I1 III publ Ic in t crL ~t , 

hence thc prt:Jud lce I.."Ju :.cJ ill the pr;\':11e P~lrI)' i s :l kinJ of a public 
L'h:lr~ (; \\ luch in aCl.."orJ:llh.."(; \\ ith the principles of equJlity shou ld 
11 0 1 :1ccidenta1!y r(; st \\hcr(; it f:t1ls but be redist ributed :ll1long the 
l1lembers of the comllHlil ity. T hus socialisation of compensation 
mtlst be the fou nd:lIion on \\ hich the infras truc turc of the law rc
tHiI1g II) f\}\Lrnm':111.iI li:lbdity in ton muq be buill. 

(C".r: ~1.l y .10. 1966) RI ~l ll t lll."l'm pt:I1 ~J. t 1\\;1 :l1l~~'S ('aly \ .. Ill'n th~ ;"\Cli\iIY is n01 inj uri ous 
10 pu bl h: 1t.:-,l1 lh. Ollkr m Ill ul.d~ . 
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No one has any mi sgivi ngs about the creativity of the Indian judiciary 
but thi s creativity has fail ed (0 deve lop even a s ingle viable pri nciple within 
the area of governmental liability in tort. OUf courtrooms are still haunted 
by doctrines which are long dead. It is only hoped th at the genius of the 
Ind ian judiciary would also be registered in thi s area of hi gh social vis ibility 
by developing the principles of 'public law of tort' satisfying the claims of 
'socialisation of compensation'. 

(3) Liability of the private illdiyidual to the State for committing tort 
against its servants 

The discussions on the liab ility of the government for the torts com
mitted by its servants brings us to an inevitable question whether th e 
government can al so recover damages from any private individual for the 
tort comm itted by it against its servants? \Vithin the realm of domestic re 
lalions, the master is entitl ed to an action per quod serviriwll amisil for 
damages when hi s servant has been injured. However, thi s pr incip le o f tort 
hilS not been firmly e ngrafted within the area of public law. In England. in 
In/and Revel/ue COI1/IJIl"S. v. fialll brobk i3 , Denning. LJ . was of the view that 
the action per quod servitium amisil must be confined to do mestic relat io ns 
and it does not lie, therefore, at the inslance of the governme nt. corporations 
and other empioyers who do not keep a househo ld. This approach, however, 
has not been accepted in Aust ralia. In COli/mI". f o r Railways (N.S. \Y.) v. 
SCOU l4 , the High Court held that the Commissioner could recover damages 
from a rider of a motor cycle whose negligence caused its engine drive r to 
suffer a breakdown . These days it is common in welfare societies to provide 
for sick pay, medical expenses and other forms of compensations in their 
statu tes. if their employees are injured in the course of employment. \Vhe n 
apart from the action per quod sen/iliwlI amisit the employer has no general 
law means of recovering the sum paid by it to its employees. this action 
has; therefore, assumed imporlance from an economic point of view, which 
it perhaps did not have in some earlier periods of its history. The appl ication 
of the action per quod servitiwlI all/isit in public law is still in its ante-nata l 
stage in Indi a and deserves serious consideration from the Bench and the 
Bar. 

(e) PRIVILEGES AND IMMUNITIES OF TilE ADMINISTRATION 
- IN SUITS 

Though the equal ity clause o f the Constitutio n envisages absence of any 
spec ial privileges to anyone including government, but s ince government is 
a government in contradistinction to a private individual, law allows certain 
privileges to the government as a litigant. From am'qng the numerous privi-

13. ( t956) t At! ER 807. 
t4. tOl CLR ·392 (t 959). ". ' • I -' 
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!-=fC:; :! \'Ji lJ.ble In the government under various st:t{U Il!S. a few important 

I)r ' :- r1lJY he disc li ssed here . 

(1) l'l"ivilcgc of n o tice 

SC(' lioll 80( 1) of the C ivil Proct.:durl: Code, 1908 provides that no suit 
:-.h:ll l be instituted against the government or agai nst a public officer in rc
"Pl' '': ! 1' 1' .my .:le t purporting to be done hy ~t1ch publi c officer in his offi cii.!! 
l·apJ~·\I~ . until the expiration Qf two mumhs next after notice in writing in 
the 11 :.lI1 1" • ..;r pro vidc:d in the sec ll on hJS bc::n given. The rcqui lcmcnl of notice 
1, 1l~,~ndJior ) :md admit s of no c-'<tertlon.IS Ho wever. if the public offi cer 
h.\, J "::l'~i without j urisdic tion the courts hJ\'c held that the requirement o f 
Ih)\lI.::C b not mandato ry. Therefore. if a public officer sc iz~s property without 
.~i.::: l.)rii y ! (, or ~ssaulis a \\'itness,17 no notice is necessary for fili ng a suil 
:lg.nnst him in hi s ofrie i::l1 capacity . The Albhabad and Calcutta Hi gh Courts 
11:: \',,: fU;-lh'.:r held t h ~t notice is llnnc,,:c:ssary when a public officc r though 
~\l'l5 \~ith i n j urisdiction but in 3. m3U fide manner. IS The rcquire ment of 
lloti,:e m.1Y :11S0 be \\'aivcd ei th er cxprt:Ss!! or im plied ly by the govcrrlmcnt. 19 

The I ;;ljllircnH:nt of no tice app:lc~ to all kind " of relief and forms of 
:L'l!on, \'-.h e lh~r injun..:ti\"e o r o lhef\\isc. Whatever el se m3.Y be the merit o f 
the 1U1e. it cer tai nly creates hard!:lhips for the litigants sceking injunctivl.! 
{('her :Ig.:lin:-.{ the government. The plrfht o f the litigant is \\"ell il l Ll st r~ted in 
S·!(/.': (I I' Orin'a v. A/adall Goparo. In this cas:.: the governmcnt notified to 
til;; 1.--~ ·; -:-t':- or mi nes . rvJad an Gopal and others. th at thei r kases had become 
\0],..1 :1:1J they should rt.:mo \,c th~ ir as'>c ts \vith in a fo rtni ght. The lessees 
wan ted II) file ~ sui t for injullc tion again :;! the go\'crnmcnt. but the tv.'o 
1110nt:h ' noti cc rul e o f Sc..:-tioll SO pro\ cd to he an insurmount:tblc hurdle. 
l ll crdure, they 11l ()\" ~~J the Il lgh Coun fur Ihe writ o f mJilCbmus . Th~ High 

COll I I grallied the writ on the ground !h:tt unde r the ci rc ums!<lnccs, thl.! al · 
tcrn .l!i \·c remedy \'-.3. 5 inadequatc . anJ resl r~il1ed tht.: Stat(; Go\" crnl11~llt from 
di;; turhulg th::: Pl'lssci',ion ior thrcJ: months during wh ich the suit cou ld hI.! 
(iL'd by the pctltion.=rs after C'ompl}ing wilh the rl.'qui remc lI{ o f no tice . Th t 
Supreme COli rt re\'L'fsed the decision of the High COlln in <.Ippc:a l. Keeping 
1:1 \ i .... w thi:; il:lI·d;;hip. the Law rommis :; i ~Hl rl.!l· \)nll1ll.' I1Clcd th t: .:1bolition o f 

':\.l u~r<'· ill":J1l llf il·,t l\,.·C ;\<:, It ," ,. -:- ":.~ grl.!.lt In':d:l''·C!llcn..:,.:; (0 the 11 11"';.~· 

":~ I ' '':''--I:lll y when they seck immedl.ltc rl' hef ,If!:linst the go~·ernml· rlt . 

IS .5. :~ \ ,I!' 5/1!Sh,u \ . ( ',:: /! /I oj / 1:":11. AIR 11)66 SC l Or):; 
1(, f:. lIl1.",I:,, ·! /{ I 'rl/I.:.i S:nslt ~ ' . . \!v!!. ! A: .. \i ,b. AlIt 11)50 !',It j27 

\7 {),:I.' / : t(l\ /1 \ '. A,:Il,:{';J.: . (1 92S) 52 tU : B0 1l1 S31 

1$ .\l pil, ! S(I' !: II Ahm:r. f \'. I'm:,:.l l.ill . (190-t1 .26 ILR All 220; R.::;h!f i>, :t:, S(:Jwi v. i'h oul 
"':·"':Of/. (t90j) 32 ILR ell 11 30. l h~ />.\:lLlrl .• li e h.l" IJk~'n oppos itt: \I I!\~ in H'r{lOtl 
\ S'l!J:!tIJ/1! .. (19:;0) j9 ~1L1 50 1. 

I') / ' Srl !lr,m:.1 ;'·nl"/u:.:i. ri : \ f':'lt't"lll i:-.: ft:",; "",,·r. s ec . . ·\IR 1978 AP 359. 
~ ) .·\11{ l '/j ~ ~(' 12 
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Keeping in view this hardship espec ially in cases where the person needs 
immediate and urgent relief, the Ci .... il Procedure Code Amendment Ac t. 1976 
added c lause (2) to Section 80 which provides th,,' the court may gran t leave 
to a person lO.lfile J. suit aga inst the government or a public officer w ithout 
serving IWO months' notice in cases where re li ef claimed is imm ed iate or 
urgent. But before granting the exemption the court must SJt isfy itself about 
the iml11cdi:tlc or urgent need. Afte r th is amendment. Ihe hardship caused to 
the lit igant in Sfa le of Orissa v. Madall Gapo/l ! shou ld not recUT. 

The real purpose behind the privi lege o f notice to the govern me nt is to 
alert the government to negotiate a jus t settlement or al least have the court
esy to tell the person why the claim is being resisted. If the government 
does not act to Jessen the hardship o f the ind ivi dual and 10 save wasteful 
Ii tiga li ve .expenditure of public money on long-dra\\'n ·out litigation, there 
sec ms to be no justification in all owing thi s privilege to the governmenl.~2 

It is common to find in the comlnon law world that government bodi es 
arc entitled to special not ice before lega l action is taken against them. A 
fairly lypic al example is Section 580 of the New Soulh Wales Locol Gov
ernment Act, 1919 which requires one month' s notice for filing any suit 
against the Council. T he notice must state: the cau se o f ac tion; the lime and 
place at which the damage o r injury was slis tained; and the name and place 
of abode or business of the in le nded plaintiff and his allorney (i f any) in 
the case. After the notice a representat i\'c of the cou nci l must be permitted 
to inspect damaged property and a n au tho rised medic31 practitioner must be 
permitted to examine a ny person injured. A plaintiff wi ll not be permitred 
to go into evidence of any cause of action not stated in the not ice no r to 
proceed 3t :-til un less the no tice is served. However, a judge may permi t 
amend me nt of a no tice and allo\\' its non-compl iance if he deems it "jus t 
or reason~ble in the c ircums tances". In Vi ctoria the Limitation.Actions Act, 
1958 requires six months' no tice of s imilar nature.::!) 

(2) Pri"ilege to withhold documents 

In India Ihe priv ilege of the gO\'crnment to withhold documents fro m 
the courts is claimed on the basis o f Section 123 of the Indbn Ev idence 
Act, 1872, which la)'s down tha t no one shall be pcrmilled ·to gi ve any 
evidence derived from unpubli shed official records relating to the affairs of 
the State except with the perm ission of the head of the dep3rtment concerned, 
who shall give or w ithho ld such permiss ion as he th inks fit. Seclion 124 
extends this priv ilege to confidenti al o ffi cial commun ication also. 

21. AlR t 95~ SC l2 . 
22 . Sec Srore of Pllnjab \'. Gena lroll a;;d lJrm:s WmkJ. ( 1 97~) I sec 68: AIR 1978 SC 

t608. 
23. Sl'e Redmond: Norias bt'fo!t! ACliol/, (1 9M) 37 AU 316. . . 
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Thl; pri\'i\c.g~ if cbimcd is not conc lu sive in the s~nse that the cou rts 
c;"tn do noth ing except In ao mil it. Thi s propositi on is bJsed on Section 162 
o f the Indi an E\'iclcnl~c Ac t which provides that when 3 witn~ss is req u ired 
to produce a doc ument. he must br ing it to the court and (h en may raise an 
o~jcct ion to its proclu..::rinll lI !ld admi ~ sibi li lY· 

In S!nte oj Pllnjab \', Sodhi Sukhdel' Sillgh "!J the (nUn h<1d the oppor
t .. · · it~' of di sc lI ssin g tn.: cxtC'!lt of g ()\'Cf nfl1 t:nt pri\degc 10 withhold 
doc umen ts where twi n cJ:1.ims o f g()\crnmcntal confidcll!l:1!tty and ind ivid ual 
justi ce compe te for re.::og niti (\n . In thi s case a D i ... !rict Judge ch:tIlcnged the 
validity o f his d ism iss.!! order and w.:lntcd the pro JlIction o f the minutes of 
the meeti ng ('I f th e Cuunci l o f Mini sters and also :l C0py of the rccom m c ll 
(b1 iol1 of the Pu blic Sen lee Commi :-:.sion to fortify his dc:fence. The court 
<tll owed th::: p!i vilege to withhold the se documents. The minutes were not 
allo wed 10' be produced hCC:.tllSC o f the prohibition in "nick 163(3) of the 
Constituti on \~ hi t:h IJYs ciLlwn th.1t the adv ice tendered hy :l i\'l inistcr cannot 
be enqu ired into by any courl. As reg ards the recommend:!.tions of the Public 
Serv icc Commi .. ... ion. th::: \.-'Ollli came to thc conclusion th:1t its disclosure 
\\ould ir1\'oh'~ injury to rubin: i ntere~{. The (ourt f lirthLr t~labo r :ltcd the ex
tent of privilege by holdIng that the go \'c rnme nt doc um ents can be classified 
ir.tn iW(l c~\tcgu['i -: ..;. (l) (hxuments re i.L tir;g to the affairs 01 the Slate, (ii) docu
lIlents nu t re la ting to tnc affJirs o f the State. For the doc uments fall ing in 
tht:. ,;'xond c.1 tegory. t h~r(' i:; no immu ni ty_ Bw for the doc umen ts fall ing in 
ih~ fir~t CJ iegmy . til::: ,:b:!:- nf tlit.:: pri"i1c g!.." i~ not con~'lu5 i \'e ~tnd the cou rt 
IS .:::qu ired to enqu ire into tilt.:: n:lI l1fe o f tht.:: doc ument in the light o f relevJnt 
fJ('ts 3nd cir':llm s l'ln l·~S. H,>,,\ever. the COurt he ld thJt In ordl: r to determine 
th e cbirn o f privi lege. [ t·,,: court cannot in spcd the do( u[!lcllt and the ad
ministration shJ II bc tn.: soh: j udg;:: [ 'I f the public intcr~~t involv!.."d in t h~ 

di:-c1 osurt.::, 

Th~ co urt \\ 35 \(:ry all \ c to th e constraints o f Ihi:-. pri \'ikge o n pri\':ue 
(L:fL' tl cc . thL'rl.:furc . G,:j -: ndr,tgadh::lr . J . cL:l ivcn ng lil;.; 1tl3jui ity j udg me nt C;!lI
ti u (1ed Ih ~H carc h.b to be taken to s.;~ that intert:sts other th an th3 t o f the 
r ...... 1t .... de .. ':". "~I~~ I !C~;l:': i:l [~.~, ~ :'.~t- of rubli ... - in{~r..: ; -. <..: :.d u" ::..' t!:-.Juc 3d · 
\ .I: ll.l ge 0; illt: ~""~i\ \i::.i ul! of Section 1 ~ ,\ . In order tv gu:trd agai rbt the poss ible 
mi" lIse o f the PO\ !leg.::, Ihe C\.lUrt .:1,1:.,0 dc\'dopcJ ccrt:!in norms. fi rst, the 

. d.li m of pri\'ilt:gc shou!J b.:: in the f\.-lrm o f :In affidJ\'it \\h ich must be sign.::d 
by thc 1'-1ini sler con\: ~l[lcd or the S~(' rct:lry o f th e. Department. Second. the 
:lffiJ.\vI{ must inJicJiC withi n pt.::nnissiblc limits the rc:tsom why the discl o 
:"ur!.." \ ~ ou lJ rC~lllt in rublK injury. J lhj Ih:1I the d~xument in qucstion h.1s 
ht:t'n c:lrc fully fC.lel :lnJ considered Jnd tilt: aut hori ty is fully convinced that 

::! -t : \ tl{ 19' - ' S(' .11).; 
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it s disc losure would inj ure publ ic int~re",t. Third. Ih .n If the affidav it is foulld 
ulls;l ti 5factofY . th e COllrt may sum mu"n the au th ori ty fur Ul)ss-cxami n<llion . 

Wor kin g th e formulations st ill further. th e cou n in AJII(lr Challd v. Union 
(~f Illdw ~5 disallowed the priv il ege \\hac then.: was evidence to show that 
the authority d id not apply its mind to th e question of injury to the publi c 
inte rest which would be C 1U SCc! hy th e di sclosu re o f the doc ument. In I lldira 
:\'eltm C (Jlulhi \", Noi N(/ioin'1G . th e COlin cCHnp;..:k.:::1 the producti on of Blue 
13 00ks o f the police and di~~tl l o\\' cd the c lai ms of prid lcgc. In SWle of Orissa 
Y, lag(fIllUl rh jell({~7 . the Supre me COlin aga in disa llowed the privi lege on 
the ground th at Ihe public in teres t aSp~l't had not been clear ly brough t ou t 
in the afrl da vit. 1n thi s casco the plaintiff wanted 10 sce cndorsement on a 
fde by the Deputy Chief Minbter and the I.-G. of Police. 

in STare \'. tH idlmrd Rubber {.~ Prodlfce Co.:s the Hi gh Coun of Kerala 
\\'cnl a s te p funh er and reser\' ed to il ~clf' the right (\'e n 10 inspec t the do
cument before allowing the claim of priv il ege. Tn this case the co urt carne 
10 the conc lus ion afte r inspecting the dO<; lIl11ent tha t no public inte res t would 
suffer fro m its disclosure. Other High Courts h3\"C :l lso followed the same 
line of rcasonin g in dcci di ng upon the c la im s of pr i\· i!cge.29 The recent trends 
in .illdi c i ~ 1 b(' h ~I\' i n tlf in thi s arc~1 of hi gh soc ial \"i sibili ty is most welco me , 

The dc,,:-ision llf the Supreme Court in .-4.Dl\/ . lobo/pilI" v. Shh'ak(lI/T 
Sllllkf({ '~o may. ho wto:\'c r, bl.! regarded as hig hly se lecti,'c bel"Jusc o f the special 
se tti ng in which the CJSC WJS dec ided. RJY, C.J. obscrvcd that Sect ion 16-
.-\ (9) of the Maintenonee of Inte rnal Sec ur ity .-\c t, 1971 which provided that 
tr.t: grounds o f detent ion be treated confidenti JI and be deemed [Q refe r to 
ma tters o f State and to bt: against pub lic intcres t [0 ci i:: l"iose. cnacts prov is io ns 
;ti1:tlogous to J condusi\c proof o f prc!'Iu mptio n. Slh:h a prov isio n is a ge
nuine rul e of evide ne ~. It is in the nature o f an cxpbn:llioll uf Sectio ns 12 3 
:~Ild 162 o f th e E"i clencc Act. T herefo re. whe n th e dCla ir.ing author it)' is 
bound by Sec tiun I G-,-\ (9) :-I nc! forb.iddc n nbso lutely from di sclos ing suc h 

~ rnateri:11 no questio n can arise for ad vc rsr.; in rer~nl.:c ag;inst til e autho ri ty. 
The (lHI!"t L';U1I10 1 ins ist on the producti on of Ih.:: fik o r hold that the case 
l' f Ihc dt:tcnu ~t;lIld s unrebutted by re.lson o f such non-disclosure. To ho ld 
ot!'~ I\\' ist: would bL' tu il1dllc~ reckless ;1\"crl11cnt5 o f mala fi des to fo rce pro
dU "lio n o f tho fi le which is for bi.ddcn by .l:lw. Iv1ain l;l inin g the sa mc 
prc · El1lc rgc n~y t ~ 110r of judic ial ;miculation the Supreme Court ordered the 

:' ~ AII{ 196·1 se 1(.5$ 
~6 1975 Supp see 1 AIR ](J7j sc ~ ~ !) !) 

~-; (1977 ) ~ sec 1(> 5 AIR 1977 SC ~~O1. 
23 .. \lR )9 7 1 !(a 2~ S 

21) . . H"Jrd. r!/ .\I~r \. S:,I:,' Ilf .\/,1. fr,: .I". .• \ IR 197 1 ,\1:11..1 -'6S: /ilr: • ...' /: of Ind ia \'. l..fllli. A I R 197 1 
P,L{ 26..t . S ,.,· S "" Si \ . I ",U '11 ' if ilidia, :\ I ]{ 11)70 .. \ .\: :-..; 131 . 

:;0. ( 11)7(1) ~ sec 5~1. 5Si) ... \)1{ 11) 76 SC I ~07 . 
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government of Bihar to produce copies of the C ID repo rts and o ther docu
ments relati ng to thc b lind ing of undertrials in Bhagalpur j ai l. T he judges 
asserted tha t it is imperat ive to the proper fun ctioning of the judicial process 
and satisfac tory ascerta inment of truth that a ll re levant fac ts m us t be made 
ava ilab le to the court. It is diffic ull to see how the S tate can resist the pro
duction of these rcpor ts and their use as ev idence in. the proceedings before 
the court when the reports clearl y re late to the issue as to ho w, in what 
manner and by whom the twenty- four undcrtrials were b li nded. The court 
pointed aul tha t the country has adopted the adversary system of ju ris 
prudence in w hi ch truth emerges from the clash between contes ting parties. 
T he refore, a ll fac ts relevant to the investiga tion must be b rought before the 
court and irrelevant fac ts must be shu t ou t for otherwise the court may get 
3 distorted or incomplete picture of the facts and that might result in mi ~ 

carriage of j ustice.31 Similarly in S.P. Gupta v. Ullioll of /lI dia 32 the Supreme 
Court rej ec ted the govern men t's cla im of pri vilege. over the correspondence 
relating 10 the traniifer and non-extension of the terms o f two j udges of Hi gh 
Courts. After studying the d ocumcms in the chamber the j udges came 10 the 
conclusion that the documents did not belong to the privileged category 
covering "affairs of State" and their disclosure wo u ld not j eopardise public 
in terest. In arriv ing at this conclusion, the Court applied the 'balanc ing of 
interest ' lest. It was stressed that in the ult imate ana lys is the apprOi.lch of 
the Court wh il e decid ing the question of privilege would be that it ha5 to 
balance public interest in just justice and just admin istration of justice- and 
Slate affai rs and then decide which way the balance tilts. Afte r laying down 
thi s test the Court held that in thi s case a disc losure in the interesls o f justice 
far outweighs the possible embarrassment fe lt by the government. The COUrI 
also recomm ended that th e century-old provi sions of S ection 123 of the In
dian Evidence Act rela ting to priv ileged documents enac ted to some extent, 
keeping in view the needs of empire builders must change in the context of 
the republi can form of government and the open society which the peopl~ 
of India have established.)) Keeping the same tenor the Court in Sethi Roop 
Ltd v. A/ait; T/Ulpe,.3~, did not al low the eJaim of privilege by the governmclll 
for the produc tion of marked copy of e lec toral roll. 

However, the t \\"o~J udge Bench in Stare of Bihar v_ Kirpalu S/uwker35, 

expres:scc..l doubt over the de'c ision of the court in S. P_ Gupta case (supra) 
and remarked that the legal milestone in that case 'needs a retreat, a bit'. In 
th is case of co ntempt. Ihe Supreme Court held that government fi les arc 

31. Anil radm' \" . State of Bihar, (t 98 1) 1 sec 612 . 
32. S." . Gupta v. Un ion of 'lIdia. 19St supp see 87: AIR 19S 1 SC 1-19. 
33 . /d. pp. 700. 70 t (sec) pu Desai. 1. 
3". ( t99") 2 see 579. 
35. (t987) 3 sec 3" . 
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pri\'i1cgcd docum~nts and no contempt proC:l.:ccimg!' . (' \\ ' 11 f'f (Tim ina1. can 
be initi ated on the l'.1 Sis of notings O il files as thi s pri\'degc is necessary in 
order to 11l3.!nt:l in (\-.': ::-:de: p:::ndcnt functioning o f Ci\!l Se r\';ces :mcl fear l ~ ss 

t!xpn;ssion o f \ · IC\~S. Simi larl y Ihr.:! Supreme Court in D O.\[lack Sys rclIIs PI'!. 

L ei. \' , Ull if)ll oj II/d/{/ ·~ G . held lh~l t it is I h ~ dUlY l) ( Ihe court to preve nt 
uisclosurc of doc ul11ellt~ \~hc rc /\rti clc 7--l(2) of the Consliall ion is applicable. 
Arti c le 7..l (2) pro ', ides In.it the (lei , ice tcndat:d by ;"\ Hl! Stc rs to the President 
shall not be inquired inlo in :1Il)' court. D O(' UI1lCllb f. tI :ir.g wi th in thi s class 
are therefor!.! e llt it led \0 protec ti on in public intcrl.: ~ t as J. ' c 1::I ~ s ' becJuse it 
is necessary for tht.: pmpa functi oning of thoe State . Thi s cb ss of doc ument s 
may include Cabine t minutes. minutes of discu ssions between heads of de
IXlrtments. high-levcl intc rucpart mcnt commllnic~lli ('l ns , de spatches fro m the 
Ii.mbnss:1dors. p.qc·rs brough t illto l:.'\ istcnce fUf tht,; purpose of r rc p:1 ring a 
submission to Cabinet. noting of the o ffi cials leadin g tu the Cabi net dec ision. 
and documents \\ hich rela te to (he fr;:tllling of .~ovc rnlllt,;nt policy at the high 
lc\·l:1. 

I-Io\\'c\'cr. th;!: d ai ll1 of 'class' pr ivilege has alw3) ~ proved a serious 
obstruction in rhe adm ini stration of just io:c. It is fur thi s reason that in the 
Case of R.K. Jaill \ .. Ullio ll of India :'7 the Supreme C (lt1 rt was quick e nough 
to circu msc ribe th e limit of 'class' privilege under Arti c l ~ 7-t(2) of the Co n
st i tuti on. In this ca se a rctit ion had been filed to the ch a ll e nge the 
~l ppo i lHl1lent of tht: Pre !. idcnt of the Centr31 E.\c i ~~ Gold .-\ppe lla te Triblln~1 
by . the government. Ruk nisi \\·3S issued to the respondents to prod uce the 
file relat ing to the ~ppo i ntment. In the r.rst instance governme nt claimed 
privi lege under Anicle 7-t {2) of the Constitu tion but later on agreed to the 
perusal of the fi le by the Court but c13imed.pri\·ilcge 10 disclose the contents 
h.) Ihe p..- litioner. ,\fte r perusing the file (hough Ihe CLlun allowed the pri 
vilege. yet Ihe Court thou ght it proper to lay down l h~ law in its corrC"c ( 
pcrs p~l"ti\ · e cspeci :l1ly where the priviloege cbimed was 'l 'class ' pri\·ilegc 
under Article 7~ (2 ) . The COlirt l1l:lde it ("lear t.ll4lt ,\[tic\e 74 (2) or the Con
stitu tion which provides that wh3t 3d\·ice W3S tend~rcd by the Cabine t to 
the Pr~sidcnt cnlHlot be cnqui r('d iIHO by any court. docs no t :!llow a 'd3SS ' 

pri\·ih::gl:. Imlllu nity C;:tll be claimed in respect of those documents o nly the 
di s.:!osure of which 1ll 3Y result in hJ. rm !() In ;:- n:HiOll or 10 (hc pub lic int erest. 
l"h is 1ll3)' inc lude lnform:lIinn rel:1. tin g [ ~. il.lticln::t l seclJr i!y, diplomati c re l~l 
lio ll s . intern al secu rit y o r se ns it ive ct iplom:l.t ic co rrespondence as 'c lass ' 
doc uments ror which public inte res t dCIl1J.nds complete imm unity from dis
c l n ~I1rl:. Bar o f jud ici<ll rl: \" ie\\" is cnnfint' l..i Itl the fac lII lIl or the "dv ice . its 
t:xlent, ambit and ~copc but not the re..:o rd i.c. the malcri ,,\ on which the 
adv ice i:i fl llmdccl . \Vhilc cb:iding Ih~ clai m of pri\·ilege Ihe Court would 

:"-(0 . ( J9SS) 2 sec 24)1) . 
Y: ( I')!) .; ) .\ sec I~ n · 

..... 
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give u tmost consideration to the views of the government but it w il l no t be 
conclus ive. 

T he Court further ampl ified the law by laying down the facto rs to be 
conside red in deciding the public interes t im mu nity claims. These fac to rs 
wo uld inc lude: 

1. Inte rest affected by the d isclo sure of the document. 

2. In case of 'class ' pro tcc tion-\Vh cther the pub li c interest immun ity 
protec ts the class . 

3. The extent to whic h the inte re s ts refe rred to have become atte nuated 
by" the passage of time or intervening e ven ts. 

4 . The seriousness of the issue by which producti on of the document 
is sought. 

5 . The likelihood that prod uction of the docume nt wi ll a ffect the o ut 
come of the casco 

6. T he likelihood of inj us tice if the document is no t produced. 

Thus the claim of 3 'class' privi lege under 74(2) of the Cons ti tutio n 
was confined by the COlirt to its prope r place. 

Tn Robinsoll v. Sourh Alutra lia3.B, the Pri vy Council a lso inte rp re ted the 
privilege narrowly and th e po wers o f the coun broad ly. T he P ri vy Co unc il 
held: 

( I ) The privi lege is a narrow o ne, to be exe rc ised onl y whe re t ~c re is 
some pla in overrid ing pri nc iple o f public po lic y. 

(2) O nl y rarely can documents re lating to the ind ustrial or commercia l 
ac tivities of the State come within the ru le. especially in ti mes o f peace . 

(3) T he me re fac t that the produc ti on of a document might p rejud ice 
th e Cro \'m' s own case is not a j usti fi cati on fo r a c laim o f privilege. 

(4) T he court is entitled to requ ire . and should require, an ac tua l affi
davi t f ror'1 a responsible M inis ter whose mind has been d irec ted to 
the q uestions in volved . 

(5) In all cases the cou rt has in reserve its po we r to inspect the docu
ment in question. 

In England until the Seco nd \Vo rld \ Var it was gene ra lly recogn ised in 
the courts that the Crown's powe rs to forbid thc d isclosure o f speci fi ed ev i
de nce was no t absolute. Ho wcver, the law took a sharp turn in the wro ng 
d irect io n in 1942 when {ile House of Lords decided D Ulleall v, Cammell 
La ird Qlld Co. Ltd." . T he H o use o f Lords ru led tha t if a Minis ter claims 
priv ilege fo r any document o n the g round of public interest, it shall be con-

38. t 93 t AC 70~ . 

39. 1 9~ 2 AC 6 2 ~ : ( 1 9~' ) I All ER 437. 
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sidered as final and <.:o nclus ivc . Thi s j udic ial abd icat ion, howc:ver, ca n be 
j ustified in vicw of the spec ial ci n.: ums tanc~s atle l1ding the Cil:)C. In thi s case 
a submari f\c sank durin g tri als killing nin(: [y-nine persons. One o f the dc 
p~mbnts o f the killed brought an acti on :'!g3i nsl thl.! bu ilders of the submarine 
on the ground o f nl!g iigenct! in the manufac ture of the submarine and in 
ordt!f to prove negli ge nce wanted the product ion o f b lueprints of lhe design 
of t.he submari ne. The Firs t Lord o f Adrn ira hy clJimed privilege on the 
ground tha t the blueprints o f the des ign of the submarine ~\'a5 a mili tary 
SCLTe t and its d isclos ure would jeopard ise publi c intcrcsl. The courl allowed 
the claim of privil ege as conclusive. This dec isio n opened the dour to all 
kinds of \:l as$' claims wh ic h proved a serious obstruc tio n in th e ad mi nis
tration of justi ce . As a result the cquns ~taned break ing away from thi s 
sweeping rule.-w 

The criticism gene ra ted by the broad swt!c!p of the pri vilege led in 1956 
to a sta tement in the Ho use of Lords by Vi scount Kilmuir L.c. Th e s tatement 
ind icatl!d , tirsl, tha t the privilege might be cla imed not o nl y o n the ground 
th :lt the d isclosure of the part icul;lr document would injure the pub lic inte rest, 
but a lso on .the g round tha t the document was one o f a partic ular class o f 
d.1C uments di sclosure of wh ich would injure the public inte res t in that it 
miglH preJudice freedom a nd candour of comm ur.li cat ion w ith and w ith in the 
public serv ice. The s tilte'metH then ind icated that, as a m:Hte r- of po licy, prj
\'ilcgc: would no t fo r th e fu ture be c laimed in respe~ t or cerlai ll c b sses of 
documents: 

( I ) In rei:lt ion 10 roJd acc idents. acc idents involving govemrnc.!nt em
pl ~)ye-:5 .-.r ,J a.:-(idcms 0:1 go':;:r!lm .... ·;: ~ pr.:-:ni51.!:i. reports of the em
ployees in vol ved and other eyewi tnesses 3nd subscq ucnt report 
made by the fo reman, superinte ndent o r other o ffi c i:\! as to such 
matte rs as the st3tC of the machi nery, vchick or premi ses involved. 
Th is class docs not inc l ud~ repons of a. gO\'ern ment inspeclOr. eIC., 
in vestiga ting an industrial or mining acc i d~nL 

(2) Ord inary medical rcports in r~ s pc(" 1 o f the health of c ivi li31l em· 
loyces. Thi s c b ss docs "'?t inc lude med ical repurts and records in 
Iht! fi ghting serv ices and in tht! priso n sen icc, [hnugh the privi lege 
wuulJ 11 0[ be c bimt'd in pro(~C"JHlg s agai n::;t the medical o fficer 
l"unl,,:ancd fur Il t'g li gt!ncc. Dr in ...:r iminal pro..:cc:dings. 

~3) Slat l.! lllc·nts mad(' .to th l.! pl,) l il..'<'; (e.xcc pl by "infurmers") . These 
\\ otlld be produced in cOlin on subpuc na or furnished earlier \\>'ith 
thc consent or at the request o f the wi tnesses themselves. 

-1 0 Gta.so,,· C,JrI' Il \ (".·lIlr.J/ L:n. / fl J, !rJ. 1956 AC I: H(' GrO.\"I"t'!lOr lIo{d (.'10 . 2), 1965 
e ll l!tt) 
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(4) In contract cases, all documents passing between the parties, other 
documents affecting the lega l position (for example, an authority (0 

an agent) and re levant reports o n matters of fac t (as distinc t from 
comme nt and advice):H 

The Lord Chancellor pointed out that . as (0 o ra l communications, the 
privilege was avai lable on the same principles as in the case of wri tten com· .
munications.4 2 

It may be poi nted Oll t that in England the privi lege to withhold docu
men ts cannot be referred to as Crown priv ilege. A pr iva te person may raise 
lhe same claim and the court itself may, of its own motion, refuse 10 permit 
dis,losure. T herefore, it can be rightly called a public interest privilege. 

But in 1968, the House of Lords unanimously repudiated its extreme 
fo rmulat ion of 1942 and rega ined judicial contro l in COli way v. Rimme,A ). 
In thi s case. a junior police officer who had been prosecuted fo r theft of :111 

electric torch and acquiuoo had brought an act ion for malicious prosecution 
against a superior officer and desired to see the repon made on him in th e 
police service. The Home Secretary intervened with a cla im of 'class' pri 
vi lege. T he HOllse of Lords disallowed Lhe c laim. inspected the document 
themselves and ordered its disclosure. The House of Lords made it clear that 
lhough the co uris would n~uurally respect claims based o n genuine secrels 
o f Stale. they would not allow any claims unless the public in terest in secrecy 
clearly outweighs the public interest in doing justice to the li tigan t; and Ihal 
was a matter to be determined by the court and not by the executive. 

In England now, Secti on 28 of the Crown Proceedi ngs Act, 1947 spe
c ifically recognises the right of the Crown to withhold documents if in the 
opinion of the rc levant Min ister it wo uld be injurious to the public interest 
to disc lose them. H ow.ever, the claim of privilege is to be dec ided by the 
judge and not by the executives and fo r this purpose unless the document 
relates to national security, diplomatic relations or State secre ts o f high im 
portance, the court shall have power to inspect the document. In Burll/ail 
ai/ Co. v. Ballk of Ellg/alld"', the Court o f Appeal allowed privi lege relating 
to a commercial document on the ground of possible far-reaching political 
repe rcuss ions. But the i-Iouse of Lords a fter inspecting the document found 
that it contained nothing of substantial evidentiary value and thus dismissed 
the appeal." 

41. Sa 197 HL Deb, Cols . 74 1 and 237; HL Deb, Col. 1063. 
42 . Coonan v. Richardson, 1947 QWN No. 19. 
43. 1968' AC 910: ( 1967) 2 All ER 1260. Su also Bunllah Oil Co. v. Batik oj Elig/alld. 

(l979) 3 All ER 300. House of Lords did not allow absolUic prot~ction even 10 lhe 
Cabinet proceedings . 

44. (l977) 1 WLR 473. 
45 . (1979) 3 WLR 722. Su al so Administration of ~u5 tice Act, 1970. 
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T he American tcrm for government pri vilege is ' exec uti ve pri vilege', 
In Amalea the courts never "abd icated their control over the claims of the 
execll ti ve fo r privilege. The leading case is Un ited States v. ReYll ofds.t6. 
which arose out o f the c rash of a mi litary airplane on a fli ght to lest secret 
d~~ lr~ lni (' equipn1enr. Th ree c ivilia n observcrs aboard \Vc rc killed and their 
widows sued th..:: govc rnmt; nt under the f ederal Tort C laims A ct. The plain 
tirfs mo \'ed for the prod ucti on o f the Ai r Force ' s acc idcm inves tigation re
pa n , but the g\)\'eriHLl~ iH c lai med privi k ge and refused to produce the repon . 
The {'ourt rejected the view that the <l sscnion o f th e exccmi vc pri vilcgc was 
conclusive on the qucstion of production. It rr.: ..: og nlscd thal there arc Stale 
sccrelS \\ hich nced no t be d isc losed. BUl the dC I C rIl1in ~l.lion o f \ ... ·hether such 
secrets are in vo lved is a judid .al fun cti o n. 

In case o f o lh.c r 'offi c ial info rmalio n' not invo lving State sec rets , Rule 
228 of the Model Code of Evidence Rules clearly lays down that the dis
clos ure of suc h inforn~Jtion must be m ade. and the alte rnative fo r the gov
ernmem is one to the case . 

Th'c re fu sal of the A me rican co urt s LO pass c xc .. :u li vc pri vilege to sup
press infof'ma tio n as co nclusi·\' e received a s tr ikin g cunfirm':Hion in New York 
Ti.mes Co. v. Uni.ted Swrer7, popularl y kno \\:n as rhe Pentagon Popel's case. 
In this CJse the 'United St31cS sought an inj unction against the New York 
Ti mes and \Vashingw n Post prohibi tin g the m fro m pub lishing the contents 
o f :t classified s tudy entitled 'Hi story of U. S, Dec is ion-Making Process all 
Vietn:If H Policy'. Th~ hi story \vas prepared within the Defence Depanmcnl 
and had be~ n c1a ss itie d as 'Top Secret'. T he govcrn l1l ~ nr co ntended th at its 
di s~ l os ure would j c:op~~ rdise nJt i o n~1 sec urity and national defence. The Su
pre me ·Court denie d injunct ion. Though the Coun \.\'as div ided s ix to three 
and each of (he j us tices \\,.fo tl! a separate opin io n. one can, nevertheless , 
identify two bro:'ld c o mmo n formulations: (I ) that ·the Constitution bars any 
res lr;)int upo n newspaper pub licatio n. regardlc's s of th e nature of materi al 
publish~d, except unde r spec ial c ircumstances whe re it would resull in direct. 
imrnedi:He and in·c.p:uabk d ~\I11:l gl! to th e nation ; C~) th:1t the 'damage to the 
nation' fro ll) the publica tio n i::; primJrily for the exec uti\'e to determine and 
the cou rt s should J eJcr [0 the e xecuti ve dCicrm inati o n. 

lh~ differe nce in En glish .. md A mcr iCLI!l a ppr0~lc hes may be due (0 the 
I h ~~\I)' uf sc p:..lfa tion o f po \',:ers , in g .... n2ral, :lnd 10 tht:: Judl ciafY in parti cular. 
For Iht: US Supreme Court in U.S. v. Rt:) l/oldsJ i held. h:w ing distinguished 
DuncaN v. Caflflll('11 I..a i l'd & Co.J

' ); 

"Bu t we d Ll nll t rC' ~:lfJ lhc [ f)III1 C{lllj casc.:· it .:; contru llin g in any 
L \'LIH. For \\ h:l1 (;vc r Ill ;' : be [f' u .... if I u r L;H 13 ril.lin, the Go vernmell l o f 

~II 3 ~ 5 US I t l ,) 5 ~ J . 
.1 7 . . IU:i L;S 71] (I ~n l , 

.\S. :;·Ij t:S 1 (1t) 5~ \ 

.1') (1) ·1~ AC 6~.1 
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the United States is one of checks and balances. One of the principal 
checks is furnished by the independent judiciary which the. Constitution 
established. Neither the executive nor the legislative branch of the gov
ernment may constitutionally encroach upon the field which the Con 
stitution has reserved fur the judiciary by transferring to jts~if the power 
to decide' justiciable questions which arise in cases of controversies sub- 
mitted to the judicial branch for decision. Nor is there any danger to 
the public interes t in submitting the question of privilege to the decision 
of Ihe courlS. The judges of the Uniled Slates ·are public officers whose 
rcs'ponsibility under the Constitution is just as great as that or the heads 
of the executive departments, " 

At this point it is pertinent ,to point oui [hal in America lhere is a legally 
enforceabie ri ght to know . In 1966 Ihe Congress passed the Freedom of 
Information Act which gives to every citiien a legally enforceable right of 
access to government files and documents generally. The government cannot 
refu se infofmation unless it is covered in any of the nine spcciflc exceptions 
given in t~e Act. , The Indian and English law ar~ 9iametrically opposed to 
the American law because of the prohibitions of the Official S«:rets Acts 
in l;>oth "the cou~tri'es, ,,' ' 

The· power of the court to compel productio.1l of the documeni for which 
privilege is claimed by the government has rece'111y thrown up an interesting 
issue regarding the possible usc of such document by !he party which asked 
for its production. This issue came up before the Supreme Court when the 
Union Government asked the Court to take' action against the former addi
tional judge of the Delhi High Court, Mr S.N: Kumar, for. contempt Mr 
Kumar had filed a suit against the Chief Justice .of the Delhi High Court, 
Mr Prakash Narain, seek ing damages worth,Rs 2 lakhs for defaming him ill 
a letter the Chief Justice wrote to the then Law Minister. The confidential 
leller had alleged Ihat Mr Kumar probably look bri~s:. w~ slow at work 
and his conduct was no t becoming of a judge.,oT~e Court had compelled 
the pn;){luction of this letter in an earlier case, S. ,P. quptay. Union of /ndia51 , 

popularly known as the' lt~dges' Transfer case, at t~e instance of the plai~tiff. 
The content ion of the government was that the le tter disclosed at the instance 
·of the Court c',!lnot be us~d for any 'collateral .'. · p~rPoses and Ihereby Ihe 
governmcnt put forward the doctrine of implied "undertaking according to 
wh ich there is 'an! j'mplied obligation on the party' w~ich ' got ' th ~ dOcume rH 
not to make improper use of it in othcr proceedings, This doctrine is not in 
much use in England now. The decision of the Court would lay down a new 
rule in India.51 

50, Indian. Express, October 26, 1982. 
51. 1981 Supp see 87; AIR 1982 se 149. 
52, The case is slill pendi,ng before th e Supreme Court and lherdore, any comment at Ihi s 

slage is n OI possible. 
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(D) IMMUNITY FRO~I STATUTE OPERATl O:\ 

The gcn~ra l principle of the common law is th at the King is not bound 
by a statute unless a clear intent ion appears [Q that effect from the s ta tute 
o r from the express te rms of the Crown Proceedin gs Act, 1947 or by necess
ary implication . This principle is based on h\/O weil-k no wn maxims: (0 The 
King call do no \'rTOpg; and (ii) the King cannot be tri ed in the courts o f 
hi s owh creatio n. Apply ing the same princ ipl e in Ind ia the Privy Council 
held in Province. of Bombay v. !vlrmicipal CorpJJ . oj Bomba;:' that th e 
govern ment is no t bound by the statute. In this case the government had 
agreed to the proposal of the Munic i p~lit y to lay down water-pipes through 
government land. Under the provisions of the Municipalities Ac t the mu w 

nic ipality had the po wer 'to carry water-mains within and without the city'. 
The quest ion was whether the government was bound by the Municipalities 
Act? The Pri vy Counc il answered it in the negative. 

Applyi ng the doc trine of English law \",hich env isages that the Crown 
is not bound by its ow n law unless so bound either expressly o r by necessary 
implication. the Supreme Court of India held in a much debated judgment 
delivered in lJirec fOr ·o! Rationing (md Distr'iblltiol! v. Corpl!. of C(1lcuttn 3.J.; 
th .:1.t I h ~ State in Ind·ia is no t bound by its own sta tutes un less they arc made 
applicable to it expressly or by necess ary impli cat ion. In this case, Section 
38G( I )(a) of the Calcutta Municipalities Act , 1923 as subs titu ted by the later' 
Ac t 33 of 195 1 prov ided that every person storing rice \\'ithin the municipal 
limits can do so oniy under a li cence iss ued by the Corporation. This measure 
w.\s adopted to av oi d the sp read of epidemics th rough ra ts . The Director of 
Rat iOning and DistrLbution as representat ive of the Food Department of Gov w 

ernment of \Vesl Bengal when prosec uted for a vio lat ion of this provision 
pleaded that the Statc~ is no t bound by a law of its own creation un less 
express ly me nti oned therein or, by necessary implica ti o n, extended to it. The 
Supreme COllrt. by a m;"tjo rity. held that the common law principle will be 
a~l{)pted as a rule of interpretation, and th.c rc forc th e State shall not be bound 
hy if :-:; 0\\-" 11 s ta tute un less made arpli c~lblc to it either express ly o r by necess
ary im pli cat ion. The main c riticism of the case was that it engrafted a 
C('Imrnon bw immunity rule which h;\d it::: fQ0ts in feudal isti c soc iety in a 
democrati c and welfare soc iety. Th e dcc.1.; ion a lso missed tht.: i ' :!1 t whic h 
even the CO[~lmOn law immunity rule recogniscs as an exception where the 
st:1.tute is for th e public be nefit. Thi s was a scvcnwJudge decision wherein 
Justice Subb:l R:lo recorded his dissent. 

5:1 . AIR 19·17 PC ~ .1 

j-l . A IR 1960 SC 1.l 55 
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Shortly after ,this dec ision Justice Subba ,Ra9 became the Chief Ju stice 
of the Suprem'e Court and const ituted ~ Bench of 1 t' Jud'ges to reconsider 
this ' decision in· Supdr. and Remembrancer ' of Legal Affairs" v. Corpn. of 
Calcutta", He persuaded~ight of his eollcagues on the Bench tha t the Eng
lish common law theory 'King can do no wrong' was subversive of the Rule 
of Law and that it had been given up in England after the Crown Proc<edings 
Act, 1947, hence it cannot be permitted under the Constitution of India, Thus 
the earl ier case was overruled, In this case Section 218 of the Calcutta Mu
nicipalities Act, 195 1 provided th at any person carrying o n the business of 
running a market can do so only under a licence issued by the CorpOration. 
The State of West Bengal which was running a ilai ly riiarket was prosecuted 
for not obtaining: a 'licence under the provis'io ni; or'the Act. The Supren1e 
Court , overruling iis earlier decision, held that the State is bound by its own 
!;lW un less excluded 'either expressly' o r by 'neCcssary' 'Implication. This case 
hfls nnOl hc r message that "Howsoever higfi ybLi may be, the law is above 
you" . Th is message had a great innuence 'on the later course of develop ment 
of admini strative : law and on the supremacy ' of the judiciary in testing the 
validity o f a ll cxecutive and Iegislativc' actions'! ' ~' ,~ ,'" ,-

The principle ~as affirrilcd in Union 'oj 'IndiJ~. Jubqi:( In this case 
,., , J , •• , -I •. , ." ", • . 

the statute provided that the tenants 'can acqui re proprietary ri ghtS in the land 
by paying 'comi,cnsati on to the landov':rier"ii( tlic nlanner laid down in the 
statute. The quest'i(>n was whether the benefit' 6i thi s"st'atute can' be avai led 
of by tenants holding land owned by the Stilte, TIie Supreme C,;urt held that 
the statiiie binqs th'e Staie because the Staie"i's ;"ot' e'xclUdeei'from itS operaiion 
ei ther expressly' or 'hy neCessary implicatIon:,';'" ." " ' 

It is not difficult to ascertain if the Stateh:is bee'n 'expressly exempted 
from lhe .opC~~tion ' o f a statute, but wh,erc it 'has b~n'~x~tr;pt~ b'y i.nece5s~ry , 

. . , " I, ,f .' 'J ' . , ", 

implicatio n' : it may pose a problem, Nevert,hdes~, it may ,be mentioned that 
in caSes where a ,statute provides for cri.minaJ · p(~5.~ution involving' irrl
prisonmcnt, 'o'r in cases where a penalty of rine i'r'ifn'pOsCd, the money would 
go to the same coffer, the' State is excluded by riceess;'-"y implication, 

In Slale of M'aiiQrdshlra v. Indian' Med!c,a{.A~~~~. 51 ~'~ : APe~ Court came 
to th e cci nclu.s i !",~ .. t~ ~ t Sectior 64 ,of, Mah,afa~~~ra lJn.i~e rs,ity ,of Heal,th 
Scien, es Act, 1998 which providc;d that' all applications for, permission to 
open a medical ~~i f~ge should bC ro~;edtiuo~gh- the.\j~iversity to , lhe~ia'te 
Government does ~o't bind the gove~e~t: if it i'ni~~ds to open a go've~ru~nt 
run 'medical coliege. The Court ' ~i~ied ' out th'at ' ~~pi~sion '. : managc~cnt· ' 

. 1 ~. .. ' . .. . . . .. .. ' 

55. AIR 1967 SC 997. Su al so Statt oj Madras v, Emp/o)'us' Start InJllrallCt Corpn .. 
AIR 1967 Mad 372. -

56, AtR t968 se 360, 
57, (2002) t see 589, 
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occurring in Section 64 refe rs to privClte manageme nt and hence sta te is no t 
bound by law by any necessary implication. 

(E) [\I~IUNITY FHOM ESTOPPEL (PRO~IlSS0RY ESTOPPEL) 

EstoPf1c! is a ru le whereby ~! p;1rty is i);(:cll:.:lcd from denying the e-xi st
ence of some state of fa c ts whi ch he had previously asse rted and on which 
the other party has relied or is entitled 10 rc l ~' (On. The doctr ine of promi ssory 
es toppel ha5 been evolved by courts, OJ' t h~ prilL ipk of equ ity. to avoid 
inj usti ce. A person who himself misl ed the authority by making a fal se state
ment. cannot invoke thi s princ iple, if his repre.sentati("ln mi sled the authority 
in to takin g a decis ion \\l hic h on d iscove ry of mi srepresentat ion is sought to 
be cancelled , Doctrine of pro mi ssory es toppe l applies ' also to Government 
a nd public author ities ho wever it woul d yield whcre equity so demand s,58 
'Es to ppel' in BLAC K'S DICTIONARY is indicated to mea n that a p arty is 
preven ted by his ow n acts from claiming a ri ght to the detrime nt of th e other 
party who was ent itled to re ly on such conduct and has ac ted accordingly. 
In other words the princ iple of promissory es to ppel ' is that whe re o ne pany 
has by hi s words o r co nduct made to th e o ther a clear and unequivocal 
pro rni se or representatio n whi ch is inte nded to create legal solutions or affect 
a legal relationship to arise in the future, kno wing or inte nding that it would 
be actcd upon by th e. other party to \ ..... hom the promise or representat io n is 
lIl "dc and i{ in fJc t so ac ted upon by the other pany. the pro mi se or repre
sentation would be binding o n the party making it and he would not be 
entitled to go back upo n it, if it wou ld be inequitab le to allow him 10 do 
so . havi ng regard to the dealings which have taken place between the parties, 
Th is doct rine is now well. e stab li shed in the field o f admini s.trative la\s.,.59 
Scc ti on 115 of the E vidence Act. is also more or less, cOllched in a language 
which convcys the same exprc5sion .60 HO\I,,'ever even w he re th e case does 
no t fall under Sect io n 11 5 , promissory estoppel can sti ll be invoked. A ma n 
shou ld keep his words. all the morc so \,,'hen the promise is not a bJre 
promi se but is l113de with the intention th at ' the o the r pany should act upo n 
it. fil Therefore, a promise inte nded to be binding, intended to be ac ted upon. 
Jnd in fact acted upon is bindi ng. 6 :! It is 11 0 W se tt led that the doc trine of 
p ro mi ssnry estoppel applies equally to govern ment and publ ic autho rities , 
But it is equally settled that th is doctririe cannot be ll sed to compe l th e 
governme nt or public au tho ri ty to carrY 'out a represen tation or pro mise \I,.'hi ch 
is proh ibited by la w or whic h was bcyond the power o f the officer maki ng 

53 . Ct' llIro! Airmt'/l St'leCII(111 Board \" S:(riwicr ;':UIII(/ l ntH, (,:.003) 1 SCC 152. 
59 Sh(lflllQ Tran sport ... . G o'."{. of A . I' ., (2002 ) 2 see 188 , 
60. I\ ~hn l: KIIIII{If M(lli .'sllw(l ri (Dr) v. Siale of u.r., ( 199R) 2 sec 502. 
6t . Ihid .. Lo rLl Denning.' Rc'Nnl [)<,w[opmt'llls in Iii .. DOllr illi' of Consi.ianlioll, M c)(k m 

La w Rc ... ic ~', V o l IS. . 
62 . ('('l1l ral l .fllldo/l I'mr.rt\" T'(I\/ \' /{I,r;iJ Trt,c' .\' 1/0015c' Ltd, 19-1.7 KB 130. 
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it. II w ill al so not apply to gove rnme nt o r public authori ty if a larger publi c 
interest so demands. In order to resist the liability under this doc trine. gOY · 

e rnment or p ublic authori ty wO!l~d di~lose to the Court the various e vents 
insisting its claim to be exempt from li ab il ity and it would be for the Co urt 
to decide whether those events are sU,ch ',as to render it inequi~b!~ to enfo rce 
the liabil ity against lhe govem mc'nt or public au thori ty.63 Judicial behav iour
clearly ind icated that, in Indi a, estoppel would not be available aga inst the 
gov~rnment in violation of a statute. In ,Amar Singh)i v. State of Rajasthan~ . 
the Supreme Court refused to apply esto ppel against the government where 
the Co llector had given an assurance that the jagir of the petitioner would 
not be acquired duri ng hi s Ii feti~e unde, the)~ajastha n Land Reforms Act, 
1952, because the assurance was in, cle:ar viuI ~tion of the provis ions of the 
s ta tute . In the same manner in Mathra Parsad & Sons v. State of Punjab65 

and Narinder Chand v, Un ion Te~ri~ory, of H p66, the Supreme Court held 
that estoppel is no t available against the government if the representation is 
in vio la tio n of a tax law. T he s31T1:e opinio n wa'i reaffirmed in K. RatrUldas 
Shelloy v. Chief Officer, TaWil M~icipa'[- CowlCiI67 .. The facts of 'this case 
were that the Madras Legislature 'passed the Madras Pl anni ng ' Act .. 1945 
which marked areas for business 'and residen!ial purposes, The area 'm arked 
for residenti al purposes incl uded social '~nd community' hall aswell , A person 
applied for the construction bf' 'a s6cial ~ cum-l ecturc hall . which was 'per
miss ible 'and therefore allo wed- in the r eSidential 'area. Later, he ap'plietf 'to 
convert the hall into a picture phlace.' The mUliicipality Dr a res~lu't ion 
allowed the conversion eve n in ' tIic ' face' o f Section' 15 of th"A"cf ' wliich 
prohib ited 'any commercial" build'ing in ' the \ i-eSide~;ti a l area except with the 
permission of a competent authontY under the'Town Planni'ng Act. The de
fe ndant started 'work on the cinem a', Thi s-'was ' challenged by a resideii t of 
the a rea, 'Among other grou nds, ; the pica "o(estoppel w~s also taken, The 
c"uit held that the resolution sa;,ctioning i1ie 'plea for cOnversion o f a' l~t~re 

. ~ • • . I ' " . . _. ', ' ~ " " f" ' '''! I' ' ' - ' , . : . • . ~ -

hall into a 'cinema was in violatio n o f 'the Town Planning Act and, therefore. 
an ':xcdis of statu tory power

c 

a~d ' 'ca~nol lx, vaiid~ted by the operation o f 
the pri n~ i ple of estoppel. The Supre~;; Co~ri f.mher r~ma:rked that the Court 

.. -, ',' t';ni' : ,t . . ::' \' : " ' .. ~."'; . .' " , I,: ' .. J • 

declines to Jnterfere for the ass istance o f persons who seek its aid to relieve 
lfi'c"\h i~g'l:;in'it ek treSs suait</ '< .. r~~ i~;i ~~'s . .; " . ," .' 

:>") fr1'.': ~o;.!:ii Olq P . ....... ...... ry.p ,";, t Uft "'!';" r:' .' \ -, .. 
" .r~f1!c!~, ,~hav, i our in India ,fuIP>,er j ndicates that estoppel cannot be ap

plied again.st ~_e govcrn~en i jf it jeopardises the constitutional powers of 
~ • r • \. • •. • • . ' • ' . • • 

63. Shmma Trwp'orl Y. Gov" oJ A.P . . (2002) 2 sec 188. 
64, AIR 1955 SC504, "," ',' 
65, . All{: 1,962 SC 745" ' , " " " 
66, (t 971) 2 sec 747: AIR 1971 SC 2399, 
67, (t 974) 2 sec 506: AIR 1976 SC 2 In, ," 
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. the government. In C. Sf!lIkarmrarnyanall v. Sta te of Kerala68 , as a result o f 
an unde rstandi ng between th t; employees and the government . a notificat ion 
was issued under Article 309 of the Const ituti on raising the age for retire
ment. but by a subsequent no tifica tion it was brought down to 55 years. 
Rejecting the contention of es toppel, the court he ld th at the power conferred 
by Arti c le 309 0'[ the COnqitulio ll cannot be c urta il ed by any agreement .. 
Similar ly in Ramanmha Pilloi v. SUlle of Kerala 6

c) , the Supreme Court he ld 
that a contract appoi ntment will not operate as estoppel 'against the govern
ment act ing in a public or sovereign capaci ty. In th is case the go\:cmme nt 
created the post of Vi gilance Commissione r and appointed Sri Pillai for a 
period of 5 years. However. the post was abolished beforc the expiry of this 
period .. The same opinion was reaffirmed with greater vigour in State of 
Kerala v. G walior Rayoll alld Silk Mfg. Co.70 The facts of this case were 
Ihat the Gwalior Rayon Company established its factory in Kerala with the 
understanding that the government would supply the raw material i.c. pulp. 
Late r wh en the government showed its inabi lity to supply the necessary 
raw materi al. it entered in to an agreement with the company to the effect 
that the company could purchase its own fo rest land for drawing raw material 
and that the government would not interfere with such land for a period ~f 

60 years . Acting on this agreement, the company invested 5 lakhs of rupees 
and purchased 30.000 acres of land. Later o n, 3cting in pursuance of a law 
passed by the State legislature. Ihe governme nt acq uired Ihe land for agrarian 
reforms before the expiry of 60 years. The Supreme Court summarily di s
missed' the pl ea of estoppel against the government on the ground that ihe
government canno t abdicate their legislative powers by mere agreement . . ' 

The court also did not allow the plea of estoppel agai nst the government 
if ·it had the effect o f repealin g any provi sion of the Constitu tion. In Mu: 
l(lmch~md v. State of M.P.7I , the Su preme CV'-l= . J iJ nui. ::pply estoppel 
aga inst the government in cases of contracts no t e ntered in to in accord~nce 
with the fo rm prescribed in Article 299 of the Constilution. The court 'h~ld 
that if tlie estoppel is allowed it would mean the repeal of an important 
constitutional provision i:l tcnded for the protection of the general public. 

Cases likl> Ihose dcpicled ill GwaJior Rayoll & Silk Mfg. Con are not 
difficult to imagine. where non-applica tion o f estoppel against the govern
ment creates rC31 hard ship fo r th e persons who act on its advice o r 
representat ion. Therefore, in such situations. the cou rt on the bas is of eq uity 

68. ( 1971) 2 see 36 1, Ain 197 1 se 1997. 
69. (1973) 2 see 650, AIR 1973 se 26"1. 
70. ( 197 3) 2 sec 71:"\ : AIR 1973 SC 2734. 
7 1. AIR 1')68 SC· 1218. 
72. Slar,' (If K('f(llr. \" . G\wdior Rayon nnti Silk Mfs. Co .• ( 1973) 2 sec 713: A IR 1973 SC 

27.1 4. 
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may grant reli ef. The most signi fi cant judicial decisio n in which the stric t 
rule of non·availabi li ty of estoppel aga inst Ihe government was relaxed is 
Union of India v. Indo-Afghan Agencies Ltd. H . The fact s of thi s case were 
that the T ext ile Commissioner published a scheme of export promotion and 
represented to the exporters of woollen goods that they would be ent itled to 
import raw material of the lotal amount equal to 100 per cent of the EO.B. 
value of exports. In the instant case, the respondent exported goods worth 
Rs 5 lakhs but the Commissioner issued an import licence for Rs 1.99 lakhs 
only . On the order being challenged. the governmen t took th e plea that the 
scheme is me rely administrative in character and. therefore. not binding on 
the government. The S upreme Court rejected the contention and he ld that 
even if the scheme has no statutory force the governme nt is not entit led to 
break prom ises at thei r whim. The Court observed that the government on 
some undefined and undi scloscd ground of necessity or expcdiency can 
neither refuse to carry Ollt the promise solemnly made by it, nor it can claim 
to be the j udge of its own obli gatio ns to the ci ti zen on an ex parte apprai se· 
mcnt of the circumslanccs. H o\l,.'c\'cr. if the government wants to resi le f rom 
th e prom ise or assurance on the grou nd that the concessions promised by it 
are being misllsed it may be allo wed to resile from' it if misuse is well 
established by the government before the cOllrt.1

.1 • 

The softening of the legali s ti c attilUdc of the Court under th e im pact o f 
fairness and justice becomes further ev ident in Celllilry Spg. and Mfg. Co. 
v. UlJwsllagar Nftmicipali ty15, In this case the munic ipality agreed to exempt 
ex is ting industrial concerns in the area froIll octroi du ty for a period of seven 
years . Acting on the represenlation of the munic ipa lity the indust ri al concerns. 
expanded thc ir business. I lowe vcr. later o n the muniCipality sought to impose 
duty. Th is was challe nged by the industrial conccrn . The Supreme Court 
while remandi ng the case to the H igh Co urt , he ld that where a private party 
has acted upon the representation of a public authority, it could be enforced 
agai nst the authori ty on the gro und of equity in appropriate cases even though 
the representation did not result in a contract owing to the lack of proper 
fOr:ll . 

The \vho)c la\.l; relat ing to the i1pplication of pro missory o r equi table 
estoppel agains t the governme nt wa$ discussed a fresh by the Supreme COlirt 

in f!,,!otilal Padnmpar Suga r A'fills v. Srale of U.P. 76 In thi s case the appe ll ant 
was a limited company. On October 10. 1968, a news item appeared stating 

73. A IR 1968 SC 7 18. Ser Ji so Mlln icipal Corpn. of r"~ City oj Bomba)' v. Secy. of Srnrt', 
( 1905) 29 ILR nom 580: Collator of Bombay v. Bombay Muniripal Corpn., AIR 1951 
se 469. 

?.1 . A.mr. CCT v. Dhamurulra Trading Co .. ( 1988) 3 sec 570. 
75. ( 1970) I see 582, AIR 197 1 se 1021. 
7~ . (1979) 2 see 409, AIR 1979 SC 62 1. 
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llwt the respondent·St:tte had dec ided (0 . give exemption from sales lax fo r 
• t> .... r;,' J o f ~l:rec y~ars under Sec tion 4·A. Ulli.H l'radb h Sales Tax Act. 
1948 to a ll new indust rial unilS in th e State. On Oetobo.r II. 1968 the ap
p"ell ant w rOlt; to the Di rector o f I ndustri es sta ting that in view of the sales 
lax hohday announced by the government. the appellant desired to set up a 
plant fo r the manllfactw r~ of van;!spati and sought confi rmatio n of the exemp
tion . The Director of Industrie s confirm ed the pqsilion. An assurance 10 the 
same effect was g iven by the Chief Secre.tary , Government of Utta r Pradesh. 
I n view of these assu rances the appella nt went ahead with the setting up o f 
th e factory. In May 1969, the State Go\"ernment had second thougl11s on the 
question of exemption and requcsted the appellant to attend a mecting. A t 
(he meet ing the appellant's representa tive reitcrated tha t the respondc'nt·go,v
crnrncnt had already granted 'exe mptio n from s:llcs tax and that on 'Ih~ basis 
of the as.surance. the :l p!XJlant IHid proceed ed with the w0rk o f settin g lip 
the facto ry , The Slale Government. hO\I:ever, on Janu ary 20. 1970, took a 
policy decis ion thnt new vanaspati un its which went in to com mercial pro· 
duction by September 30. 1970. would be given pania l concessio n of sales 
tax. The Jl'peHant's fac tory went in to p roduction on July 2. 1970 but the 
S late Government onct!; again changed its policy and on August 12. 1970 
intimated its decision to resc ind the conCessions , The Hi gh COllrt dismi ssed 
the \\'rit and rej ec ted the pica of prom iss ~)fy eswppel aga inst the government. 
The Supreme Court . allowing the appeal. held that where one party has by 
his words o r conduc t made to the o ther a c lear and unequivocal promi se -
wh ich is in tended to create legal relatio ns or affect a legal relationsh ip to 
arise in the fu ture. knowing or intending that it wou ld be ac ted upon by the 
other p:lrty to whom thc prom i ~e is m aqe. and it is in fa ct so acted upo n by 
the other pany, the promise wo uld be binding on the party making it and 
he wou ld not be enti tl ed to go back upo n it. if it would be inequi table to 
allow him to do so having regard 10 the dealings \',hieh have takeD place 
between the pantcs. and thi s would be so Irrespective of whether there 15 

any pre-existing relationship betwee n the p.:tnies or not. Of C0 urse, the ba,sic 
n: .. qllircn': ::' !'t fOf ~" ·','(' ~ : i r. ;; :1, ,: pri n C' ir:~ r:: : . l.S l L·,.,: 1""_ t. n :'(', ;::1 ) , lb:: l th e 
f3C tU.:l l s iu" .lr iv ll .. IJ be ~ w.: h Ih.H . "inj1l 5 t k~ c.m be avoidcq o nl y by the 
enforcement ~f thl: pr~m i sc· ,· . 

The doctrine ('I f promissory es toppel is not rC~llJy based o n the principle 
of es toppel. but it is :1 doctrine evolved by equity in qrdcr to prevent injustice. 
Th en; is no rL<.J.so n why it should be g in:n only :1 li mited :lppli c31i o n by way 
o f defence, It ca n be the basis of cause o f act ion, 77 " 

Fo r :lttracl ing thc doc trine o f prom issory estoppel what is necessary is 
('nly [h at the pl n rni ~ cc shoul d ha\'t: :lItcrcu his positi on in rclying on the 

77, MOlilal Pad.lIlll'm Sligar M ! [l.~ v, Sttlf,' n( UP .. (1t) 7f) ) 2 sec ,109: AIR 1979 ~C 621 , 
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prom ise. It is not necessary th at he sh o uld suffer any detriment as wel l. T he 
Jaw of considerat ion as applicable in cont racts cannot be attrac ted in th is 
a rea. N o doubt, under E ng li sh law, 5till the doc tri ne o f consideratio n con
tinues to inhabi t the judicial mind w hich has th warted the full develop ment 
o f this new equ itable princ ipl e and reali sat ion of its vast potenti al as a juris ti c 
technique for doing j us licc.78 v 

Thus thc dec isio n o f the court in Motj/ar9 which marks a sig ni fi cant 
development in the law re lating to the doctrine of promissory estoppel stands 
for the propositio ns: (i) T he d oc tri ne could be used as a shield or as a sword, 
(ii) thc doctrine is pot based on any contract and . therefore. even when 
govemment contract is void fo r non -compliance with Article 299, the gov
ernment could still be bound b y estoppel. and (iii) the d octr ine cannot be 
d efeated on [he pica of exec uti ve necessity or freedo m o f fut ure executi ve 
action. 

, However in lit Ram Shiv Kuma r v. State of H aryana80 Kail asarn. J. 
tr ied to cast some shadow on the M otila[ deci sion (supra) where he held 
that d octrine of estoppe l is no t available against the exerc ise of executive 
func tio n of the State and the S tate cannol ,he prevented fro m exerc isi ng its 
fun cti ons under the law. 

It is gratify ing that thi s d o ubt w as soon re moved b'y the S upreme Court 
in Union of India v. Godfrey Phillips India Ltd'l when it held tha t the law 
la id down in M oti lal case represents the correct law on prom issory eSlOppel. 
This v iew was further re inforced in Express Newspapers Pvt. Ltd, v, Ullion 
of Indi1l3,! , where in the doctrine was used to prec lude the governm en t fro m 
quash ing the action of the M in ister for approval of a lease as it was within 
the scope of his autho rity to g rant such permission . Thus the fraud on the 
exerc ise of power was checked . 

Th e samc point was further explained by the Court in Delhi Cloth and 
G eneral Mills v. Un ion of /"dia8J w hen it held that alte ration in posit io n by 
act'ing on the assurance or representa tio n is enough and conseq uent detri me nt. 
damage o r prejudice to tbe p r'o mi see is not to be proved . It is also im material 
whether such representation was wholly or partially responsible for s uch 
alteratio n in the position . The Supreme Court r ight ly obse rved tha t the con
cept of detriment now is no t mo netary loss bllt whe ther it appears unjust, 
unreasonable or inequi table that the promisor should be allowed to resi le 

78, M ntilal PndampM Sugar Mills 1J , Stau of V .P,. (1979) 2 sec 409: AIR 1979 SC 62 1. 
79 . Ibid. 
80. ( t98t ) t see tl : AIR t980 SC t i85. 
81. (1985) 4 see 369: AIR 1986 SC 806. 
82. (l986) t see l33: AIR t 986 SC 872. 
83. .(l988) t see 86. , 1 
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from {he assurance or representation having regard to what the promisee has 
done or refrain.:d fro m d ong in re li ance on the assurance or representation. 

Applying the above principles the Supreme Court in Bhim Singh v, State 
of Hary(jl1as ~ estopped the government from going bac k on its promises 
made to the employees o n the basis of which they shifted to anot her depart 
ment. The court h("lJ rh ,H ihe a:ppd lam". h 'w ing bel ieved the representation 
mad;,; by (l'~ St :!lt:: ;111 1.1 hav i r'lg f Llrther actt:d upon cannot be defeated of their 
hop('s which have cr)'s liJ.lliscd into ri ght s. by virtlle of the doc tri ne of prom
issory estoppd and, therefore, the State is bound to confer such rights and 
benefits as ,,\ cre promised by it in entirety. Extending the doctrine of prom 
issory estoppel furth er in to the 3rea of service. jurisprudence the Supreme 
Cou rt in SHr:dl Narain Yadav' v. Bihar State f:'l ectric ily Boarcf35 he ld that 
repeated representat ions mad e by the Board to its ex cadre trainee engineers 
that they would be perm an e ntly absorbed and enc adered without taking any 
examin:ltions arc bindi ng on the Board beca use re lying on the: re:presentation 
!:iome trainees did not seek employm ent elsewhere. 

HO\l,ever, as the doctrine of pro ri1iss,?ry e stoppel is an equi tab le doctrine, 
it mus t yield when equity so. require~. If it C~Jl be shown by the government 
that, hJ. ving reg:!.rd to the facts , as they have tr;:mspired, it \'lould be inequit
ab le to hold th;.; go\,crnme nt to the promise maJ\! by it , the court will nO[ 
raise an equity in favour of the prt1 misee and enforce the promise against 
the government.~6 The:refore if the promise is statutorily prohibited or is 
agJinst publ ic policy the Court will no t l:nforce it agJinst the go vernment: 
Thus the doctrinC! of promissory . estoppel cannot be invoked to enforce a 
promise contrary to law. \Vhere p.re$~ribcd mode of rec ruitment is only 
through direct rec ruitment an y. promi se of appointment by promotion if g iven 
by the adm in istra tive autho rity cannot bl! enforced against iL s7 In the same 
manner if the representation made by thl! go vernment though bona fide but 
is not legally enforceable, th e COl.lrt would ·not enforce it. AlIlrit Ballaspati 
Co. v. State of PlIlljab'dli is a .case o n thi s poi;n. In this case a brochure had 

. be~n issued 'by the Punjab Government anno uncing its 'Nl:w Policy' declar
in g th at incentives. o ne of them being refund of sa les t;:tx, would be available 
to in,ju q ri:J. li::.t .'r h0 \\ould set ur' ind us lr: :· . ..: ; ~1 ((,~ I pointS. T he question 
was wh c: ;hcr the government is bou nd by promissory d tuppel to refund sales 
tax for a period of tJm':l: years to the co mpany which it had aHeady trJn-sferrCd 
to the consumers and which now cannot be refu nded to any individual con
sumers? The Cou rt held' th3.t re't'tll1d of SJics tax til l it ,,:: compa ny is s tatutorily 

S.! . ( 1931) ' 2 sec 673: AIR 1980 SC 763. 
85. ( 19S5 ) 3 sec 33: AIR 19S5 SC 941. 

86 .. \lOIila! Padampar Sligar M!"1' v. StfHc' ('i UP . ( 1979) ~ sec 409: AIR 1979 SC 62J. 
S7 . .. biro': KlIHI.Jf ,ltah':.I'h ll'o1I'i ( nr) v . St,ll,' of U./'., (I<)'JR) 2 sec 502. 
~8 . ( 19<)2)::! sec .j.11. 
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pro hibited and against the public po li cy because being nn indi rect tax the 
company has already collec ted it from the people which cannot be refunded 
by the co mpany to individual consumers. 

The doctrine of pro missory estoppel canno t be ava iled to permit o r con· 
done a breach of law. The ductrine ca nnot be in voked to compel the gov
em me: nt or a pri vate party to do an ac t pro h ibited by law .. There can a lso 
be no promissolY estoppel against the exerci se of legislat ive power. The 
leg isla tu re can never be precl uded fro m exerc is ing its Jeg isl:lI ivc func tio ns 
by reverting to the doctrine of prom issory estoppel. Therefore, if the U .P. 
Sa les T ax Act, 1948 did not co nta in a provi sion like Section 4· A enabling 
the go vernment 10 grant exemption. it would no t be possible to enforce the 
representatio n against the go vernme nt because the government canno t be 
com pell ed to ac t contrary to the statute.89 In the same manner the Court he ld 
tha t a llotment of land contrary to rul es canno t be protected by the doctr ine 
o f promissory es toppe!. '" 

There secms to be no other reason for excl udi ng the legis la ture from 
the operat io n o f promissory csmppd except th:ll the legis lature: canno t be 
estop ped from eXercising its leg itimatc powers in the publ ic intcr(: st.91 ft a lso 
implies' a presumption and rightly 50, tha t the leg islature ah\'ays ac ts in the 
pub li c inte res t. If th is is the basis o f such e~cl u s i on , there seems to be 11 0 

reason why it cannot be invoked in fa vour o f cxccuti'\"c policy decisio ns? 
The rat io o f Moti/al Padampat Sugar Mills9'2 is that the executi ve canno t be 
so exem pted from the rule o f promi ssory estoppe l. In fac t. what is needed 
is no t so much the pinning down o f the government o n its policies because 
some people have relied o n it as the protectio n of the people from irrespon
sib le or ind iffe rent bureaucrats who may mis lead them in their offi c ial d ea l· 
ings,9J and in th is respect the law sli li requires mOre rat iona lisat io n. T his 
process o f ratio nali sat ion unfo lded it self in Sales TCL{ Officer v. Shree Durga 
Oil M iIIs94 wherein the Supreme Court he ld tha t the government is co mpete nt 
to c hange its policy in the public intc rest o n such bas is as rcsource c ru nc h 
and tha t wo uld be sufl ic ient for no n-applicabi lity o f the doct rine of pro m· 
issory estoppel. The fact remains th at publi c interes t can alv,:ays override 
cons. ideratio n of private loss or gui n. Against thi s bac kdrop the Apex Co urt 
all ow~d the chan ge in the governme n ~ ' s medical re.irnbursemcnl po li cy 
wherein re imbursement had bee n restric ted in ca.:;c o f retired employces.95 

&9. I bid. Sec also AHlt. f:.xciu COllllll r. v. [Hac Peter. (1 994 ) 4 sec 104. 
90. J ala"dhar Impro\'c!/IIell( Trust \' . Sampura fl SillSh. ( 1999) 3 sec 49-' . 
9 1. Stat~ oj Kerala \' . Clt/aliur Ra)'(l/I Silk MJg. (Wvg.) Co .. ( 1973) 2 sec 7 13: A IR 1973 

se 273.1 . 
92 . M ali/a' Pad'lIl1parS/lsar M il l:, \' . SUitt' ()f u. p .. ( 1979) 2 sec 0109. AIR 1979 se 6:!1. 
93 . Su M.P. Singh: £swppd against th", CO I·t' rnmol1 : l .f Eq u i ty HUrlll ill$ Wild , (1978·79 ) 

Ddh.i Law Re view l S-' . 
9~. ( t998) .1 see S72. 
95 . Sla le oj Pllllj ab v. Ralll l.ublra.\ J(I BaSK(I. ( 1998J -l sec I ii . 

-. 
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Tbc .trl.!nd ill all the important juri sdictiC.ms is that the doctrine of prom
issory es to ppe l is enforceab le agains t the gove rn me nt. In England th e 
judi('iJ ll y favo UTed view is thaI the Crown is no t immune from liabi lity under 
[he doc tri ne of promi ssol y estoppe.l.?G In Ame rica, though th ere is no express 
dlXision o f the US Supreme Court reg~ud i ng the cilforceability of this doc
trine ag3ins t the governm ent. however, the [fend in the State CGuns is 
s (r~mg l y in favuu r of applicat ion of the doc trine against the government and 
public bud ] ~s where th e intL.: n::sls or jUS l k~. morrdity ;:tnd cormnon t'a ifllcs$ 
ck:±rly dk t3tC such a course.9; 

In appl yin g this doc trin e, no distinc tion can bl.: made betwccn exercise 
of :1 sovereign o r governJllen tal fu ncti01l and a trading or b usiness acti v ity 
uf the governme nt. \Vh ateve r be the na ture o f lhe func tio n whic h the gov
c,rnme nt is discharg ing. the 'govern ment is subjc(; t to the rule o f prom issory 
estoppe l and jf the essentia l in grt;di ~ nls o f this rule are sati sfi ed. the gov
ernment can be. compelled [Q clrry out the promi se made by i[.93 

Besides the ·applica tio n of promissory estoppel based o n equ ity "hieh 
crcates subs tantive rights in favour of the person wh o al: ts o n the repre
sentJtion as to [he e -x is ting fac ts or 10 the fu tu re course o f conduct , estoppe l 
may also ar ise aga inst the government under Section 11 5 of the Indbn E\,j · 
d~nce Act ''''hieb cOIll:li ns a mit: of e \"i d~ncc anJ n:: lat ~', ... to ex isting fa cts 
on ly, In Union oj Ilidia v. Ra.w l A /llnedN, the court a llowed [he plea of 
estoppe l agai nst [,he ra ih vay au thorilies who represe l1led to the ~ons i gnee 

tr.at his good s had no t been rcc ci v~d by the Parcel Ofrict:'. 

In a democ ratic soc iety, gove rned by the rule of b w, e\'ery go vernme nt 
which cl ai ms to be inspired by ethical and mo ra l va lues mu st do \\ ha t is 
fair and j ust to th e c it izc: ns regardless (I f h~g:~d techn ica liti es , In th is co ntext 
the j udicia l bch:.w io ur in the a rea of es toppel ag~l i n .s t th e go\'e rnme nt is highl y 
decisiv~, 

(F) UTIl E!! 1'!! IV ILEGES 

Besides (h ~ pri vileges and immuni ties me ntioned abo\'c., the go\'e rnment 
enjoys various mher pr ivileges through the medium of sta tutes. Sectioq 46(2) 
of I h~ Ind i;tn In..: umc Tax ;\CI all ows prcccd..;nce w Stal(: t: laifils for alTea rs 
0 1 l i1l..'u lll~ ta ,\. U\ I.!r pi i vate. debts. Tht: Limita tion Ac t, 1963 pro \' id ~s fo r a 
longer paiod o f 30 )e~lrS unJer Article 11 2 fo r go\'c rnn)e nt suits. The same 
Act den ies the be nefit o f Sec ti on 6 to a person who has been di spossessed 
of immov able propt:' I1 )' ag:ainst the. go ve rnmcnt. Sec ti on 82 o f thc Ci"il Pro
l"I.;d urc Code m akes spt:'cial provi siull for the St.3te by !.tying dow n Iha l a 

')6, R(I/JaHOI/ v, M illi;){a of !'''' lIimH, 119.1'» 1 KU :'27: ( IC)·IS) 2 All ER 767. 

I) -' , Ur,'IIIUl/I v . SitU ' -',lI'irl g C(I. , ( 1 <)5~) 31 C<l 1 2d '109. 

?S. MII!i/{/ t Pat/,I/III'M 5/j~'1I" M ill ... \' . . ,' tII!!' nfU.I'. , ( 1979) 2 sec 409,4 10-1 5: A tl{ 1979 
SC 6~ I. 

99. AIR 1970 Ori 157 , 5"" :11:-;0 D..thi (" :il"<'rJily \' , , \.1 11(1): Kill/Jar, A IR 1968 Dc! 13 1. 
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time shall be specified in the decree with in which it shall be s:.ltisfied, and 
if il remai ns unsatisfied within this period, the court shall report the same 
for the orders of the government. In the same m anner Rule 5·B o f Order 
27 of Civil P rocedure Code casts a duty upon the court to assist in arrivi ng 
at a setllement in sui ts aga inst the government and R ule 8-A of Order 27 
provides th at no security shall be requi red from the governm ent. 

T hese pri vileges and immu ni ties of lh t! government have a social func
tion [Q perform. These privi leges arc not so much fo r the protec tion of the 
government as for the benefi t of the people. Therefore. an organic and not 
p~d:mtic approach of imerpre tation in ~hi s area must guide judic ial behaviour. 

PROPOSED AREAS OF DISCUSSION 
I . l)evdopme n( of the concept of $:al<: liability in its histo rica l ~rspcct ive Ol3y be 

di scussed with the ai m o f evolving a viable princip le o n which govemmenlliliabi lity 
in a dem{ICrali.; and wdr~re $Ilt<: c an ~ based . 

2 The real problem with the developme nt of la w rdati ng to governmenta l liabi lity in 
contrac ts in India is th:lI the courts lry to apply th o;: p ri nci pk s of private law of 
eontIaCIS to the publi c law area Wh:lI new plinciples of public b.w of COntracts can 
b(! suggcsh.:d on whidl the lilbihty of thl' g.)vcm menl ill conlll c ts can be ba :;cd III 
an age of inlt' ll sive form of govt"r!ll'Tk:nt? 

3 In the a rea of govc nl mental liabilit)· in Ind ia, the princ iple of sovereig.n and non
sove reign func tions of the Slate is a justi ce blasphe m y which leads 10 absurd and 
arbitrary res ul LS. What other prine ipks can be sugges ted 10 ' bring an idea l equilibrium 
~lweell govemrn(!nlal accoullllbi fit)' and individua l j us tice? 'Faull theory' and ' risk 
thcory ' d..:vcloped by the Fren.:h Administrati\'c Law may be di sc uss...-:d 

4. Des irability and the efli cacy of a complch~'n si vc: leg is lation on govcrn m<! nt.'l ll il.bil ity 
in torl.!. l.nd Contra ..: t and InlC basic philosophy of suc h legis ll.lio n whicn suits Indi an 
condit io ns may be discussed. 

5. 'fod.:r.y when public offlca s com!! inlu con t:!c t wi th privatc indjvidu3. ls very fre
qUlCntly and 3\ vario us angle s of lift', would it not be: desirable to allow a..:ti0n b)' 
th!! g"J\'..: mment for loss of SC l\ict' 01 its s..: rva nts'! In th(! li ght oi INS b et the dl' · 
s irability of importi ng pri" :lI t' law aClion prr '1"1).:/ St'rviriwlI allli~i( into public Il w 
tx discusscd 

6 KrislU13 Iy.: r , J . obs(: l ved: 'A government whi ch fe-vd s ill s..:eft'cy ... nOI on ly acts 
agJ inst d..:mo..·ra tic de-ce ncy but busilCs itself Wilh its o .... ·n buria\. ' {M<JIl~'ka GaruIlli 
v. Union of India, ( 1978) I sec 2-l8.J In the light of this obs..:rvatio n wou ld il Ix: 
l.ksirablc to aholis h govt:rn m<."n t privilege to withhold offi c i;!1 infonn:l1ion O:CCpl in 
l'3;)CS of 'S lale sccrets'? Even in this siluatiOn who shoulJ d<!.:id..:, what is a 'SlalC 
s::c re l'? 

7. Application of promlsS0ry eSlopp.:i against th\' go\'~mmcnl is a \\elcome step bUI il 
is argued thaI Ihe application of tlUs principle in a d.:vd0ping counlry like India 
would dampen 3 viable govemmc:nL11 initi :ui ve and ac tion whic h is nc:{'es5ary if tho.: 
10: of the pol>r m3.Sses is 10 bl! i mpro\'cd Wh:.1t should be! the COITICct approac h? 

S. Is there :t justifi':.l.tion for lpplying tho.: doctrine of pro mi ssor), eswppe l to adminis · 
lrativc decision ·mak ing whik c lle mpling le gislative dcc ision -nu king on the ground 
o f publ ic interest? What is Ihe so lution'! 

9 . Students nuy discuss thc b.l:iis of publi-: la w of IOn o n w hi ch govcmffi(ntJlliabi lity 
in '" welfu c socie ty may ~ based. 
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