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CHIEF JUSTICE 
OF 

INDIA 

FOREWORD TO SECOND EDITION 

I am very glad that Dr. J.P. Massey has brought out a really useful book 
on Administrative Law. The concept of Administrative Law has assumed 
great importance in the last three decades and it has witnessed remarkable 
advance5 in recent times. It is a branch of law which is being increasingly 
dcvclop~d to control abuse or misuse of Governmental power and keep the 
executives and its various instrumentalities and agencies within the limits of 
their power. The rule cf law which runs like a golden thread through .eyery 
provision of the Constitution and indisputably constitutes one of its ·basic 
features requires that every organ of the State must act within the confines 
of the powers conferred upon it by the Constitution and the Jaw, and r\d-

. ministrative La~v is that branch of the law which seeks to ensure obs~rvancr. 
of the rule of law. 

We arc at present living in a modem welfare State and its chief char
acteristics are : (i) a vast increase in the range and detail of government 
regulation of privately owned economic enterprise ; (ii) the direct furnishing 
of services by government to individual members of the community- the 
-=(anomie and social !'ervices as social security, low-cos! housing, medica! 
( Me, etc. ; (iii) increasing government ownership and operation of industries 
ar.d businesses, which at an .earlier time, were or would have been operated 
for profit by individuals or private corporations. In short, as pointed ou: by 
Friedmann in his well known book 'Lmv in a Changing Society', the State 
performs five different functions and three out of these functions result from 
the activities of the State as Provider, as Enterpreneur and as Economic 
Controller. 

In the \velfare State, public power becomes an instrumentality for the 
achievement of purposes beyond the minimum objectives of internal order 
and national defence. It is not sufficient that the State be secure against 
internal disor~er and external aggression; a state can be secure and well
ordered and yet lack the attribute of distributive justice. But as social justice 
becomes the conscious end of State policy as is the case in India under our 
Constitution, there is a vast and inevitable increase in the frequency with 

· which ordinary citizens come into direct rdationship ~vith the wieldas of 
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power. A n o rdina ry c iti zen's sig.nificant encounter is no t so mllch w ith th e 
po lice man o r magi s tracy as w ith the o ffi cers representing r~gllialory auth 
o ri ties . di spensers of social sen'ices, ma nagers of public sCLtor undertakings, 
elc. lL is thi s d rama tically increased incidence of encounter that set the lask 
o f the rule of law in the wdfar~ State. It should be the. goal o f rule of law 
to sec that these muhifarious and di \'crsc encou nters are fa ir. j ust and free 
from a rb it rariness. Thi s was precisely what was pointed out by me spea king 
on behalf o f the Supreme Coun in the IlIfematiollaf Ailp0rl Artthority casel : 

. 'Today: ''o'itlt tremendous expansioll o f welfare and social se rvice functions. 
inc reasi ng control of rnatcriJ I and economic resources and large scale as · 
sumption of industria l and commerc iJI ac tiviti es by the State, the power of 
the execut ive Government to affec t the li ves of the people is stead ily grow· 
ing. The attai nme nt o f socio·economic justi ce be ing a conscious cnd o f S tate 
po licy, there is a vast and inevitable increase in the frequ ency wi th which 
ord ina ry citizens come in to relationship of direct encou nter Wil h State power· 
ho lders. Th is renders it necc5sary to s tructure and restrict the power of the 
c xecutive Go vernmcnt so as to prev(!nt its arbitrary app li ..::uion or exerci se," 

It is al so an impo rtant facto r which cannot be ignored that a modern 
\Vel fare State entai ls the conferment of di scre tio nary powers on the admin
istrat io n to effectuate wide socia-economic goals . In any area o f socio·econ
omic regu lat ion, discretionary power ove r va luable in teres ts is perhaps 
inevitable. The theory that the legis lature must de lineate the policies and that 
adminis trato rs mus t have no di scretio n except to apply the legis lat ive policies 
has to yie ld to lhe stark reality that legis latures cannot possibly anticipate 
and provide for all s itu~ti ons. As Aris tot le said: "The general ity of law 
falters before th e specifics of lifc." Moreover, qu ite often, the leg is lalion is 
skeletal. leaving many gaps and conferr ing powers o n the adm inistr2tion [ 0 

act in a way it deems " necessary" o r " reasonable" or if it "is sati s fi ed" 
or "is of opinion" and so on. The legis lature often bestows more o r less 
unq ualified or uncontrolled discret io n o n the exec utive. Disc re tion is a tool 
for indi v idualizat io n of justice. The ~dminis trat ion has' to apply statutory 
prov is io ns, which may be seemingly vague o r indefin ite, according to the 
fac t si tu at ions as they ari se with a view to effectuating legis lati ve policy. 
As Davi s has said : "All governments in his to ry have been governments of 
laws a nd of men. R ules alone, untempered by discre tio n· cannot cope with 
the complexities of modern government and of modern justice. Discretion 
is our princ ipal source of creativeness in govern me nt a nd in law." It there· 
fore beco mes necessary to confine struc ture and check discretion in o rder to 
uphold the principle of rule o f law in administration . The judiciary has over 

I. (1979) 3 see 4&9. 
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the years c\'n l\'cd rul\!s fo r controlling and struc turing the exercise of dis
cn!lionary power \\' hi.:h. lu\\,jng regard to the complexities of modern econ
omy. has necessar il y (0 be ves ted in diffe rent instrumentali ties and agencies 
of the State. so th at the disc retionary power does no t degenerate into arbitrary 
power. There is oflcn antithesis bet\veen power and justice and by adminis
trati ve law. This antithes is is sought to be removed and power is sought to 
be cont rolled and channeliscd for bringing about a j us t result . Administrative:! ' 
I:1 w is. in fact, a potent wcapon for bringing about harmon)' between power 
and jU ~ilice . 

There are se\'craJ principles of Adm ims!r:ul\'e Law which have been 
evolved by the C('ltJrts for the purpose of controlling the exercise of power 
so that it does no t lead to arbitrariness or despot it· usc of power', These 
pri nciples arc intended to prov ide safeguard to the ci tizens against abuse or 
111isuse of power by the instrumcntalities o r agencies of the Slale, One of 
the most impOrtal1i 01 these principles is the rule of n:lIural justice \,,'h ich 
cunsists of two major consti tuent principles. name ly, the principle of audi 
aheram panem and the principle that no one shaH be a judge in hi s own 
cause, The principle of audi alteram partcm requ ires that nu one shall be 
condemned unheard and j[ has recei\'ed it s fin e~t flower ing in recent times 
in the decis io ns of the Supreme Court in Mohillder 5/l1x" Gill's cnse-:' and 
~!ancka Gandhi's case;, The Supreme Court has held that if in a given case 
prior hearing would frustrate the object and purpose of the exercise of the 
power, it can be d ispensed with bUI in tn '\t evcnt il Illtb t be substituted by 
pus t·dec isional hea ri ng, Thi s is J strik ing ad\'an .. :e lIlad\.! b) tht: Supreme 
Court on the English law bc:causc there the b \\ i ~ that the requir~mcnt of 
pri or hearing may PC dispensed with if it \\ ould fru strate the object and 
pur pose of the exe rcisc of the power and in such a l.:il SC. thac need he no 
hear ing at all. but in I ncki , the Supr-=mc Caliri has introduced the necessi ty 
o f post.decis ional hear ing in suc h a case, Sometimes an attempt is made by 
bw)'~ rs appearing on behalf of the go,'ernmcnt to contend that even where 
privr hearing is not given , thc,cxer..:i:;.c of the po\,,;-=r does not become b:1d 
and it can be cured by pCls t,d-=c isiona l hearing. , But thi s is a gross mi!-i\lndcr· 
standing of the decisions of the Supreme COLIn in Cliff's case and MWleka 
Gandhi's case. because it is cl ear law that if prior hea ring is rcqu.ired to ~e 
given as pan of the rule of natural justice . failure to give it would indubitably 
invalidah! the exercise uf the power and it cannot be saved by post·dccisional 
hearing, It is o nly whert! the ne~ess it y f~)r prior hearing cannot be read inlo 
lhe stalUtl: because to do so would be 10 def':3t (he objl!ct and purpose of 
Ih~ C,\eJ"ci!lt: o f the power. lhal p\) :;t·d~xi 5 i l\[HII h-=aring is reCJu ired to he gi"cn 

2 (1978) I sec -!05 
,; , \11}j'l':) I seC' 2.1;-; 
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and if that is no t done. the exercise o f the po wer would be vitiated. The 
other pr inc iple that no one sh all bc a judge in his own cause has al so been 
recogni sed and developed in Indian j ur isprudence in several decis ions of the 
Suprcme Court. The Supre me Cou rt has also held that every q uas i-judic ial 
tribunal must give reasons: fo r the decis ions it m akes and necess ity to give 
reasons is a part of the pri nc iples o f nat ura l ~ust i ce. Dr. Massey has very 
pcrccp!i vc ly dt::t it wilh these ru les of natural justice as e\'ol\'ed in var ious 
dccis:i0lls o f the Supreme Court as we ll as courts o llt side Indi :L 

One ot her development which has revolutionised Admini s trati\'e L3W in 
fndi :t 0\\'es it s genes is to the dec is ions of the Supreme COUT1 in Airport 
Allthority's case l and Ajny Hasin etc. v. Khalid Mujib Sehrm ·ardi4 • Thcse 
dec isions have laid down tha t no t only the State Government but a lso ' every 
instrumenta lity o r OI genc), of the Sta te Government is subjec t to the constitu
ti on<J1 limit:lIions imposed by the Fundamenta l Rights and o nc of the limi
t<ltions so imposcd is thaI every action of the State o r its in strumentality or 
3~t:ncy mu st roc reasonab le and l1 o n-n rbitrary . The Supre me Court ha s 
imposed the rcqui rcmem o f reasonablellcss and non-arbi trar iness in every 
ac tinn. whether it be o f the government or any of its ins trumentalities or 
agenc ies and laid down that the yardstick of reasonableness must be found 
in the Direc ti\'e P rinc iples of S tate Policy. This princ iple has in ve~ted the 
C(lurts wi th immense po wcr to sc rut inise the ac tion o f the excc ut i\,c and it s 
instrumentalities and agenc ies fo r the purpose o f detcnnining \vhcther such 
;1c tion is reasC'l113ble and non-arbitrary_ If the court find s that the acti on is 
nnt bac;;cd on any princ iple o r norm but is arbitrary the; court wou ld be unde r 
the plainest duty to s tri ke it dow n. This pri nc iple has also bee n adequate ly 
discussed by Dr. J.P. Massey in thi s book. 

One o ther ques tio n wh ich has bedevi lled Administrative Law is the qucs
tion of SI:tte liabi lity fo r the u nconstitutional ac ts o f its servants. \Vhat is 
th'c extent of liabili ty of the S ta te for the wrongfu l ac ts of the ad mini s'rra tion? 
There arc decisions of the Supreme Court which seem to ind icate that where 
there is gross violation of the r ight, to li fe and the principle enshrined in 
A rt icle 2 1 of the Const itu tio n by any Governmen t servant, the S tate may be 
held liable to pay compensat io n to the victim or his dependents. The S upreme 
Cou rt in Rudlll Sal. 's case' di rec ted compensa tion in the sum o f Rs. 30,000 
to be paid to Rudal Sah fo r h is de tent ion in ja il contrary to the m and ate of 
A rticle 21. So also the S l!preme Court in Sebastia ll M. liollgray6 d irected 
the State to pay a su m o f Rs_ o ne lakh each to the wives of two c it izens 

4. (t98 t) t see 722. 
5. (l 983)4See t41. 
6. (1984) 3 see 82. 
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who were arrested by the armed fo rces but who did not return back. This 
is a dC\'c loping branch of the law and it remains to be seen how far the 
Supreme COlin wi ll go in awarding ro rnpcnsal illil for vio la tio n of Anic le 
11 of the Consti tutio n. 

Dr. J.P. Massey's book co ntains a lut'id exposi tion of Administrati ve Law 
in all it s aspects and dimensions and offers a high ly percepti\,e and critical 
analysis. I ha\'e no doubt [hat thi s book will be of imll1ense li se no t 0 nl )' to 
law stud~nlS but ;1150 10 lawyers and administrat ors and men in public life. 

May [ once again congra tulate Dr. J.P. i..,tassc)' on bringing QuI a reall y 
critical and refreshing book on Administrat i \'c La \\,. 

3 Janp31h 
New Delhi 
August 16. 1985. 

- P.N. B IHGWATI 

,. 



PREFACE TO THE SIXTH EDITION 

The fifth edition of the book came out in 200 1 and therefore, 
. J was always under the impression that I shall have to revi se 

the book on ly a ft e r fi\' c years as I ha ve done in the pas!. Ho\\,
ever, to my surpri se Eastern Book Company informed me in 
2003 that all the copies have been so ld out , hence I have to 
re vise the book for the sixth cdi ti on . It was a pleasant surpri se 
to me. My sincere than ks to my rcaders, whose con tinuous in 
terest in the book has always inspired me to bring the book 
up-to-date to serve their nceds better. This substantial increase 
in the constituency of readers impe ll ed me to undertakc this 
revi sion for a new edition. 

My endeavour in thi s rev ision has been to fine tune the 
material and also to bring the law up-to-date . Th is will make 
the understanding of the sUbjcct still more clear and compre
hensive and while doing so, I have tried to keep the volume as 
slim as possible. 

As always I am highly indebted to Professor Upendra Baxi 
for finding time out of hi s vcry busy teaching and resea rch 
schedule abroad to revisc hi s Introduction to the book. As usual 
Prof. Baxi's Introduction, which offers a highly perceptive and 
criti cal analysis of admini strati ve la\v, ·rc mains the most attrac
tive part of my book and bears the imprints of hi s rare and 
profo und scholarship. 

I also express my gratitude to the publi shers, Mr. Surendra 
Malik and Mr. Vijay Malik and their entire team at thc Eastern 
Book Company for doing an excellent work in bringing out this. 
revised volume. 

lowe my grati tude to my grand children Sana, Saniya, Aditya 
and Ankita all of whom found the ir patience tried repeatedly 
as I was busy writing and had no time for them. I am also 

[ XI') 
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gratcful to my wife Mccra who hclped me in vatio ll s ways and 
even read the manuscript and page proofs. 

S himl a - I.p, MASSEY 

" . 



INTRODUCTION 

by 

Upendm Baxi' 

The Myth al1d Rea lity of the Illdiall 
Admil1istrative Law 

I. FAIHY TALES Ai'iD lIorw.on STOtUES 

Professor Massey's admirable textbook has stood (he test of time. It has 
contributed to the underst:lnding of continuity and change in the tradition of 
'do;llg of administrative law. ' The production of the di scourse named 3 S 

'administrative la\\" involves a whole range o f :I\,.'lOr5 pursuing their spec ial , 
contingent and almost always conflicting intc r~sls. Far from being an 
embodiment of ideal considerations of justice. fairness, and due process, 
administrative law is a mess),. untidy a ffair archiving the deeds o f power. 
This Int roduc tion is being wriucll as India ~Ipproachcs Ihe 20l.h Anniversary 
o f the Bhopal catast rophe. which comprises besides the first ca tastrophe of 
December 2/3 1984. the second catastrophe that occu red with the judicial 
settleme nt orders immunising the Union Carbide Corporation, and the third 
catas trophe th ut cor. ~ titutcs a nc\'cr ending story of offici al neglect and 
political indifference tow.lI'ds the sorrowful plight of Ihe Bhopal vio lated . 
The ' vict im s' undergo a ceaseless process of rcvic timagc. 

Each and every Bhopal violated knows a few crue l truths concerning the 
much-vaunted trad it ion o f do ing administrathe law and justice in India. 
They have experienced : at each step of their unfolding tragic life in the 
aftc::rmath of the catastrophe, the cruL"l hollowness of Ihe com manding 
doctrines of the Indian administrat ive law, superbly crafted by some of 
India's (and the wor ld' s) gifted j ust ices. Administral i;'e law requires that 
public decisions ought to be taken jn consultation with affec ted inte rests; ill 
no stage in past two dec'ldes have the I3hopal vio lated enjoyed the blessings 
of thi s maxim. They were denied the righl o f being heard. cven whell partie s 
to proceedings, when the Supreme Court arrived at :l settlement. wholly 
adverse to their claims. interests. and dignity. The post-decisional hearing 
accorded to them after the settlement on ly aggraV<l leS thc initial judicial . 
default: it docs not cas t 011 the Union Carbide Corporation beyond the initial 

1. Profl!ssor of '-lW. University of Warwick: Vice Chancellor, University of Delhi (1990-9..t); 
Ul1i\'~r~ iIY of Soulh Gujl r:J. t, ( 1982-85): Professor of l..Jw. Odhi Uni\'e rsi ty (1973-76). 
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sett lement amoun t any legal responsibi lity for the amelioration of their 
plight; nor arc tnt: Union of India and the State of Mad hya Pradesh requ ired 
systematically to red ress the continuing human rights violation of the Bhopal 
vioiJted. The dJty to give reasons fo r decisi ons is fl outed not just by 
admini strative agencies but a lso not fully cognized by th e Supreme COLIn 
itse lf. The Bho pal case demonstrates extraordinary judic ia l pa te rnali sm that 
erases all the way the languages o~ human rights. justice. Cl nd core due 
process oblig.at ions. 

I s th e cro:-. ion of administrat i ve norm s in th e I3hopaJ saga an excepti ona l 
deviance fr l1 m their routine prowess to enforce fairness di sc ipline on ho lders 
of public pl) \ver? Or, docs all th is sy mboli se th..; inh erent arbitrar iness of 
judicial process :111c1 power? How may \vc e ven begin to tdl the stories of th e 
Ind ian acimini strJti\'c law~! This question direc ts atter.tion to underlying 
question concerni ng the SfOlY of telling storie,,> (meta-narrati ve .) Ivlct<\ 
narrative cielc.::rm incs the contexts, condit ions, and circu/l1 st3.ncc.5 within 
which all Ma ries may bt.: narrated. Our fa .... oured ideas concerning 
adm in istrat ive law determine wh(l( and lvhose stor ies we may tell w ithin i l !i 

framework ~. Further, we ought to note how authorship ':l11d authority stand 
dispe rsed, Those \\ho impart authority to the doings of admini st rat1ve Ll\'. 
Illay ne ve r be those whose life proj ec ts sta nd massive ly affected by it. The 
producers of adrnin is trat ive law norm s and stand ards ' arc nO[ arnong theil 
eminell t con:>umers, Those who tell stori es about adm inistrative la\\', the 
ep istcmi c l'0 mmunities that produce knowlcdges about Ihu t something 
n.1med as 'adm in istrat ive law'. do not ncccss.1 rily bear in the ir indi\' idual 
lifetimes til ..:: hruni of its costs, or course here th c exceptions pro\'c the ru le! 
Thu s, cvcn some Justices of the Supre me COllrt in the Bho pal case 
co mplained th at the)' \\'ere being 'vi ctimi sed',:! when all that happe ned was 
the appea l by Bhop.lI vic lims that their Lordshi ps adhere to their own natl! rai 
j ustice ju risprudence, proc la imed most notably in /\l/llt/eIY',! And in the (Ih e 
first and the i.:I st in stance in independent India) R ClIItnsw(l llli J affair. the 
impugned Justice r i.:Iimcd several vi olations uf natural justice by hi s 0\\'11 

Brcthren ~, 

Then; afe many stories to [ell about admini stGlti \'c law in Ind ia , E~:c:h 
has its he roe s ~Hld villains, c limax and anti -c limax , elements o f pathos and 
b:.lthos, [ Jeh h:l:i its cl c m~nts of myth and ritual, which configllratc buth 

2. Cunrrolll..:J \Iilh vi..:t i!l! , :l ~ t iv i5t amJ IlIl'di:l c riti cis m, of len SIdden!. of Iht Rho PJI 
5..:1Ik'm.:n t () rJl'I ~, JU:itk.: E.S. \ 'cnk:ll:l r:lmiJh at on~ poi nt s tated, in th.: op.:n c()un . til,1[ 

pub!i.:: c ,'(pr.:ssioll llf OUlf:lg.: \~ :,\ j \\ or5": Ih:H1 b ei ng 3n im pl':lchl1l ... n\ ~ 

.' f:or 3n.\!) si ~ of [h ~' Anlu l.L) d jsco~l rSl', sc~ U, Bl \. i, lI lIr.RT) ,\"D CORl< l l"nO:-"': ,-\'T L'I . \ \ 

c,\'\f: A:'\[l III :y o;..'1) (tOOO, Lud.; no\\', Ea stt'r11 Book Co ) 

-l S,lroj!lI ; RIlIII(j\,, 'nl/u " , V,:i,'I: of Illdia, (l00~) -l scc 506 
5. 51'(' S S:lhl}, Go," !: AT l.AST? (a u,dul criti.::l l anthology nn KJmJ ' \~:l rui cpi :io...k: ]1) 1) -" 

Ikth:, H3r·AnJnd) 
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\'ialence and justice. And because there arc so many narratives possible, it is 
difficult to say which one should be regarded as mo re important, o r pri
vi lcged, construction of administrati\'c law. Not unexpected ly, the story 
tcllers are located either in the grid of powcr o r in th e expanded arc of 
vic tim age. The notion of vic tim age remains of cou rse entirely appropriable. 
T hus , people in business and industry. education and research. po lit ica l 
functionaries and civi l servants who the mselves wield public power 
charac teristically describe unfavouTrlble judicial outco mc§.in terms of th ei r 
victimagc at the whim s, fancies and vagaries of judicia l power and process_ 
And bureaucrats, who fccl so articu late ly irritated by j udicia l ins istence on 
natural justice when they wield ultimate po\ver, begin to s ing a different tllne 
when lhey perceive themsel vcs to be the v ictim s of politi ca l power, as the 
jurisprudence of Article 311 so poignantly demonstratcs.6 The po int o f all 
thi s is to suggest that administra tive law, as ofte n, serves as fru strates the 
need s and interests of those already well~pl aced within the grids of power 
and innuence. 

A s trong ambivalence emerges: po\\'cr~ holdcrs, especially elected 
9fficia is and civil servants, usually resent judicial power and present 
expansive judicial review as a principal fa ctor for their inability to deliver 
'good governancc'. At the samc time, these vcry people rare ly hesitate to 
invoke judici al review ~o protect their own rights and interests. \Vhat at o ne 
mo ment is represe nted as :In arbitrnry e:-. lc nsion and exercise of judic i::t l 
power becomes at ano ther a legitimate function, nay even a duty, of 
adjudicatory power! This is a kindergarten see-saw perspective of role and 
function of administrative law in Ind ia. Bchind all the soul-des troying 
distinctions between 'administmti ve ' and 'q uasi-jud ic ial' powers and the 
meandering discourse on the so-called rules and maxims of nntural justice, 
administrative law emerges as an ado lescent and ambivalent narrative o f the 
agony of power. But take a different narrative pnth and l ndian admini strati vc 
law beco mes a long lame nt, an epic of sorrp w for vast rn nsscs o f Indian 
humanity. 

Think , for a moment, about hundreds of thousands of l30mbay (now 
Mumbai) pavement-dwcllers. In Olga Tellis', a case still in senrch o f a 
judgmentS, the Supreme Court o f Indi.1, while affi rmi ng Art icle:!l life and 

6. Su Justice Rama Jois. CIVIL SERV ICE.S· U,,;(W.R TIlE STATE (U. Uaxi. cd .; 1989, Bombay, 
N.M. Tripathi). 

7. Olga Tellis v. Bombay Municipal CorplI., ( 19S5) 3 SCC 545. 

H. I have consistently 1ll3intained th3t if hy :I 'judgment' we mean a di scou rse where reasons 
or grounds of decision ha ve at leas t SOIil/! lx'3ring on the final rcsult or order, Olsa Tt'lIiJ 
cannot be di gnified with that description. 'l1le result there so contradicts the operati\'c order 
as t~ make it jllstl}sibft'. both legally 3nd logically. Not all documents signed by Justices 
and published i~ law. repot1 s necessarily become binding judgments . . Undoubted ly, 
situations in which one would have to take such a stance as I do with respect to Olga Tt'llis 
would be rare. Out wt!en they occur, it is our duty to explain that as a mailer of fae! 110 
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liberty righ ts .. IS inc lusive of the.: right to housing and sheller dct..:ided , in 
effec t, th;l! 11 0 rights. of theirs would be violated i f the Municip;l\ 
Comm issioner of 13 omb~IY was. ev~n wi thoLH a hearing, l u throw them with 
their belo ngings tu the sea! And in the Bhopnf case, their Lordsh ips quotcd 
ivlacbeth ro Bhopal vi c tims who urged that a scale ment, wh ich denies evcn .\ 
modicum o r hearing to them , is legally flawed by the very juri s prllden\.~c 
"h:: ... elop~d by tht! Supn;mc Cuun . Their Lordships sa id : .. 'Tu dv a grc~H 
righI' <tftci all, it is. permis.sible sornc timl.!~ ' to do a l ill ie wrong'." lj I II 

completc plai n words, \vhcll the daims of ju~tice o f a might)' mul linatiollal (a 
'grc~1l right') an; pitted <lga inst those of hundrcds of thousrlnds of children, 
women and men, rad ically t>. lI C· in fected (a ' Iiu le' wrong), the 'grc~t righ t' 
h~h \I) prc\'ail! 10 On thi s perspecli\'c, adm ini stra tive law in I nd ia emcrg~s a!) 
all archi\'c o f production of human riglH kssne~s for the Indian ' masses ' and 
:1 sag a or so\i-:iwcit.; fl\r the Indian midc\l..: 'ciasses ' li . 

I I . T il E I.EG .,\ L \ .I UH 1JI(' :\ I. !\':\HR..·\ TI\'ES 

Leg.1I 1 (,;\ i b(Hlk~ and cOlTlmL' ntari~~ {(; Il ductrinal ~tori\.· :-.: .:-.lt lll ~ ... 

,,'om:ern ing h o w dlfll.:rcnt ide:.b. principle ..... slLlndard s. and C\'C'1l \'alu(;!t {II 
;ldl1lin i strati\"~ law emerge. 

Their :-;tories ~Irc ncither time-bound nor space-bound . They sp~ak ~\bout 
~nlgh{y t:\'o lul;on ur grand. majt.:!t ti c Vl" ; n c ipl~s of natu ri.lI justice. Evcn \'. hcn 
... ·.ili ...:a l ~) I" Ih is 01 Ih.:1t de\'elnpmcn! or regression. th~y are ne ither (}\('r ly 
c\lncern ed with tli..; c fk .... ·ls o f law on hUnl:1r1 life rroj~cts nor perturbed by the 
magnitude of \'iclimage, the debris of humanity le ft o n the m3rgin s by the 
(; iumpl13nt nun:h of grc:1t und grand principles, m:.n:irns, com:eplion:. :Inti 
gll:ds. In Ihi s abslra(.;tiull, w~ lo;:.\.' ~dl ~cns\.' v I' thc concrete c0nt\.'xts o f PO\\t:1 
:!lH..i re:-.bl:lIh.:"; :.11 play in the ci l.! \clupmCnL 01' admini stra ti\'c law. \Ve alst) 
~urrt:ndl.!r l u,:~r;\)(hsatiun; put anvther way, the prin~ipl~s, ll1; txims, st:md;mb. 
:1I1d c!1)\,.· lf il1(::i of admin;str:!Ii\·t.: I:\w art.': sla!\.'d In u\,.' .;ur ("Ill a na t trajectur) 01 

til ... ' tllnt (I!" !'ubll\,.' !:t " .. ignlu'lng an [og;:: thl' l \':1:-1 p\.)l it; ":-;1 1 de\'t . .' l upmcnt ~ lh,:1 

·JI..J~ 1Il1.:at' app(':!r') t! L· ... pIlL':\ plfrl'lIrt .• ',/.:J~·' I)f t )'U IU~ It au~1 pur ri~ht 1\1 tll "is t th atth ... t \lUll 

~kll\e l :l jl"'SIIII'llI . 
' ) (h Ufl !'1 I.n! S(t/III \ l " liPII 1'(/,I<Iid, l l')'JOI I sec (d~ . 7 t)5 . 

III \.,'I l· I ILlI ""il!tk \' h'l~{ ·,:IIIi_h, ... ·d in , ,; 1 LI .. n~1I1~:' pr,,·,d.'\' i ... h Ul.l l I1 L',lIia.:;. I,> 11~' IIII1, I: , th, 
e ·'ll.; t al' pflll .. · .. 1 SCltkl!11.'111 Plder. : 1ft, In ,' U ... ·Il :I :;. :l ih ' r:J p~':.J: struf;:k b~ \1,l l nK ;1 r'~, : 
dl."~I' h lll.t1 f.1l!11L·)~ hl.",lll n;:, 0111~ h) !1<\ld 111.11 th~' IU!.,:' ('If n,I1Uf;Jljuj l i"::L' 01 1' .. ' 11111 :I, b~ulill" II ' 
II, u;>h,'!,hl:~ thL' :-I."t:kllll.'ni 3 1:1.):1111 ~'f ~ .l 7U 1l:11l1l)ll b.lt s lril...ing: u~lwn ninun :1.! il1lnlIlIlIIIL', 

\\l\!,,>ut :lll) ":\1'1.,1:,111,111 01 h,)\\ :; b.! : ~:ltll r"'pr~'y:rtll:J III til l' s .. ·ukm<..·1Il C:.lll b.:- Sl.."\l'r..:d (,', 
III nlll r<..'IlII'r~·~· I J\ d y kg. i t!l:!.l'in~. I; ~ l'~ph cl1 i;1 \"l"~.:.lti (ln, .h ~· prin.:ipk ()f "/>,,,1111. 
IlIul li ll.lIl lll\.l1'':': ~) 11 0 ll! i~· ~'lIh: rpll )": 11.lhi ll ! > \ .. hich wou ld anll ~1 fullHL' Il h~'p.l l , " .,' ,. 
" ll1l ro.1u .. 'linn " tIl \ ' ,\U.,\;"T \' 11." 11 \ 1' ,,,I) LET/I.\I. Lnl(~XnO"" : Till: H IIUI',\l. (','-.1 (I<)'II! 

lI "mb,I ~, ;-';'1\1. T rip.!!!,i. L' , Il .\.\i JnJ A Djl.lnJ.I t ,l) 

II. I rl."Jl i l.": 111,11 ill dl'pl,1~1I1~ Ih ... • I.UlllI.!)1 IllU), I rL'rl\J i n (\11<..'11 I,) Ih ~' ,:h;n.:,' ..: l itJt 1 ;11 \1 11 _\'\.: 

ob"okl": \·l 'lo..·.tt-ubry in Ih.;~.: h :ll..:~un J.J:. ) ur giubJ1t5.!lion lIut 1,)[" ;1t1~ Indl,JII Imme/l' 1,,'1!1,: 
thL' {'ontrast \)I.'I\\"':L'I\ ',I,\;s':- :;' ant.! . 1\1:1 ,,<.. . ... Ill :: .. t ~(lrdy b..: a b ·U IIl h' 
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always info rm the context of adjudication . Yet, a rough and ready 
understanding of political contexts remains important: fo r example. the 
Nehru decades r\!vea l admin is trative law development where Justices trusted, 
by and large, the executive whereas new patterns of mistrust develop in the 
many post~Neh rll periods that foll ow. I do not develo p this thematic any 
further here bes,all se of cons traints of space save to say that a hi story of " 
India n administrative law and jurisprudence has ye t to be wr itten . 

BUI even so, these sto ries do offe r us ri ch raw materials to te il stories of 
the ways in \v hich the Indian middle~cJasses enjoy and ma nipulate the 
bless ings o f deve lopments in admini:;trative law in d ifferent moments of 
Indian consti tutiona l devcJopmcnl. They have explo ited, fasc in ati ng l);, e\'~ry 
nook and cranny of indeterminate development in jurisprudence, naturally, to 
their own advantage. Perhaps. 'middle c lasses' is too amorpholl s ~ (erm . l ! 

Salient illus trat ions include: 

Systemic recourse by uni \'ersi ty stude nts who regularly in voke 
admini strat ive law jurisprudence to stay action against them on m an ifes t 
grounds of di scipline or unfair means (i.e . cheating at exams) or 
adm issions to professional courses 13 

Some spec tacular recourse even by Uni versity te.:tchcrs!IJ 

11 . Se,'. Up~nd rl lh xi, "Til(' t\rUlrs of Judici(l l t\rl!~· illl1 E\plorario/!'l i'llfl t' Gt!ogrnplzy of (ill } 
jUl/ire" i n Fifty yea rs or II1C !:-iuprcme Court in Imll:l . t 59·209 (2000): S J< . \ 'cr lll J nl,:! 

KU illlll Eu • . t\~'w Delhi. Indian L1W InstilU t(. 

13. Of th~ bUer c:ltegor),. an ~:<:1mpk was furn iih.:d b) an elaborlte illquisiritm of the 1...:. \\ 

School Aumi ssion Tt:sl (OndUCh:J by Oddi li ni \'crsil )' and aelUll admiss ions made in a 
r lrticullr year. In one proceedi ng. I W3; dirccled 10 fik. ai the Vic.: Chancel lor of Delhi 
Unh·ersity. an afridl\·it. 1111:: Delhi H igh Court ord~n and j udgm.:-nB indi cate Ihlt 
unl."CCsitici 3r( .n/spu/ in sti lulions and thJ.1 any puson - s!ud~nl or aspiring student nc~d 
nOI me.:1 ~ \·en Ih~ slighti's/ burdcn of proof at Ihe sll ge of ad mission. What is more. such 
p!!rsoll s alld Ih".i r Ilwyer) se .... ni · lndia·wide 10 enjoy impuni lY from even judicial Slri c IUri.'s. 
or rcpl imlnds. ICl alOllc credib le slncli ons for p .... rjury . 

I ~ . Th(.· 01051 spedlcu llr wrii in lhis re!!ard \\:.is b\" 3 Ddhi la w I~achcr before the Ddhi Hi gh 
COlli I initStiu£ 111:1\ Ihc UGC :-'1I:;il PTolllcJli..:m Schem;: wllL ch conside red "cqui\·aklt( 
pu bhcllivtlj" as an all(nlati\·l,: 10 I'h.D. in L., ...... III ~j)..,{"/ estopped thl; Ulli,· .... rsity fro m 
s:nin!!. thll hl; WJ.'i nOi Cf .. IIIJtrlwtil·,.h· holdi n", a I'h D. d~ !ue(' of Delhi Uni \'e rs iIV: St'~. 
SI;.Wf'~1 SWld .. r \ 'CJb v. Vdhi Ulli .... rsiry. a wr i~ p":lili oo con~inu..:d wilhout disposl l'by Ihe 
[klhi lI igh Court for a T1l1nllxr o f y":lrs and finall y \dlhdra w1\ . 111 .... peli tion .... r. no dv ubt. 
h.nl ohl l in~·d J klt..:r irolll Ihc R .... gistrar slying Ihal for purposl's of mail rro mot ion his 
pubh~';l1ion ~ ~' '; I e. un,kr Ih .... rd .... v:Ull guiJdincs. e"uiVJ k nl to Ph D. degr.: .... \\ 'h :ll l1\~ir 
L0rd l hips 11 1,)uld h:lV .... · linl lly d .... c iJl'd ii 11111..'/01, abll'. Hul for Ih;!! en lire p .... ri<X1 as candHhll' 
du ly St·k'.: to.:J !li ;1 I" o(o.:ssor hdJ his I' ,)SI subj .... ct II) fin;Ji orders. And th..: Slalu s of lh ~ 
h i fh~:il dq!u:o.: a lini\t.![si t)' ('ould .:o nfa rClllain.:J ind~krmi na t..: ! 

1 1 \ ~' p\·t!li,)na . In J.hk 1:1 \\ t('a .;:ha. \\-·J.S subSl'qucnt1y mo.: ril · promolcu by Ihl! Ullj\'crsil)' 1O 
tho.: (h.1I( Qt"lOusly tho.: Del hi L' nin: rsiIY ' s decision W3i bl S .... d on its d u .... proc .... ss of 
J...:..Id .... OIic Jppointmo.:nls. ·11, .... possibilit)· ..... hich Ih .... Hi gh Coun Ilised by its .... nt .... rI3ining Ih.: 
p..:tilion "as thaI COurts could issue ma,ldduwS to Uni\'ersitio.:s for conre:rmcnt of 
\·on:ilru.: II\l' do...· turatl' s. :lnd tt131 too in law! 

,. 
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Jud ic ia l cloning o f h)brid o f s tay-order Indian hUIll :lIl ity, manife s, t 
in s i t u ~ t i O l1 s where studt nts. ~l c3dc rni c s, highly designa Led govern ment 
offi ~ i a b. e ve n stay-orde r Vice Chancello rs (as Shri ll ardw;'tr i L a!" s 
coun -extended tenUi cS :It M i.1hr ishi Dayanand Uni\'c rsi ty at Ro ht ak ) 
ussum e o r occupy statuses crci.i tC'.d by chaoti c lydic ial interim orde rs ~nd 
even \'c rdiets ; 

Su..:cess ful ddlcc tio n o f a ll sensible regulato ry e fforts ad vantag in g 
ind ustr it!s as showil in Ro il t(B 13 and Escorrs l () cases 

E mpower ment of eco- t:/l elll ie j (fores t co ntrac tors , miners. d am 
b uilders. poll ute rs of Ho ly Ganges and mani festly corrup t po lit ic ians) . 
wh ich s tymie the reach o f rect ifica tory ac tion by appea ling to var io us 
tragic -comic invocations of natural justice maxims and princ iples; 

Deploy ment by poli tica l acto rs and p:trt ics o f the grounds of natu ra l 
jus tice th at co ntes t the Elrc tio l1 Cnmll1 ission' s decisions o n re poll ing l7 
and related lll a th~ 1 s. 
It is poi lllk s~ to multi ply these ins tances . Bu t nil these lillie slOries put 

to ge the r t e.~t i ry 10 a boundless m an ipulabi lity o f '.In otherwise hopefully 
be nign po te ntia l of Ind ian ad mini strati ve j u r i ~ prude nc e. But , overall , the 
la \\' pc.rsons· nJ ITat ives of admin i:,uat ivc law speak to us abstractly and 
acontex lu a ll y t: u ncerning th~ f ormatioll s o f arb it rary po wer, and ways and 
means to chcl.:km atc these by acknow led ged . judic ial f eats . In each soc ie ty, 
th is stOry runs. a person i ~ either a benefic iary o r a vi ctim o f soc ie tal o r 
gO\'crnmen tal power. In each soc iety. the re ex is ts confl ic t between po we r 
and j ustice . \Vherever Ihere is power, there exist like lihood of its abuse . One 
w.IY is to do nu th ing aboll t this and le t the c e.le brated Kaut ilya l1 malS{myny(/ 
(big li sh eating lillie fi sh) preva il. The Olher way is to try and combat th is. 
Adm inistra ti ve law is said to identify (he excesses of power and endeavo urs 
10 combat them. Thc~e excesses may take m:tn y forms. Po wer may be 
exe rc iscd. fo r example. for purposes other than those fo r which it has been 
conferred by the co nsti tutiun o r the law . Or. it may be exerc ised fo r 
leg it im ate pu rposes bu t c )"crc ist!d arb itrarily. Arbi trari nc-ss consists in the 
alt ilude and ac tion , which say, in e ffec t. ' I have th is and th at power. 1 
exerc ise it in thi s or that manner because 1 so w ish. The o nly good reaSo n 
\\'hieh I exe rc ise m y power thi s or th at way is that I wi sh to exercise it in thi s 

I S. Workus v. RO/rUH I lIdUJu it:'J Ud., 1994 Supp (2) sec 359. 
16 . U C v. EscorlS Uti., ( 191)6) I sec 2M . 

!7 . ,\fu/tirldf."l' Si,,~" Gill v. Chief Eft'c' ;oll COlllm jssionrr, ( 1978) I sec 405. Of course , th is 
c itation has a sliglly musty air txcausc: si nce lhen Ihc Elec tion Commission has evoked 
cooperation o f the Sup reme Court 10 rei nforce its autonomy as well contested its 
j uri sdiction in defence o f its o\\n au tonom)'. Even as this Introduc tion goes to press , the 
Commission has successfull y pc;-suadcd the Court to ·the view that even it lacks power 10 
5\:\)' Raj)'a Sabha po lls once announced by the Commmssion . 
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or th at m :lIlll l.!L' The will of the power-wielder be.colnes Ihe sa le justification 
for the exercise! of power. Thi s is the e:ssen~c of arbit rariness. 

Arbitrariness takes myriad form s, As a wielder of pub lic power, I may 
so ac t as to favour some and di sfav our others. I may so act as to give an 
impression th:lt I am acting within my pO\vcr and juri:;diction but in rea lity J 
may be acting olltside it. I may act within my power and jurisdiction but J':p 
may be predisposcd towards ~c nain persons or pDlicies. J may even decide to 
be a judge in my own cause. J may dei.:.ide by myself what yuu r rights itre 
without giving you any ciunce w be heJrd or .1 may m;IKe }'our 0PP0rtullity 
to be hC'arcl a me3 ning. lcss rilllal, as ;:1 prciude to (kpriving you of yOlll' legal 
rights , I Ill"Y decide but decline to let YOLI know the reasons or grounds of my 
decision, or provide 'reaso ns ' without being re.t?ollableY~ I may ~se my 
power to hel p you on ly if I am gratified in cash or kind or I may choose to 
use my power only arta i.t good deal of delay and in .:-onvcnience h) people. 
Indeed, I m'l)" just refuse to exerc i se the power I h a\'e, regJrdless of my lega l 
obligation to :l..:t and social impact of my inact ion. 

In modern socie ties, wide puwers \ 'cSt with k g isbtors, jud,ees and ad 
mi ni str::ttors, Each group C~lI l, if il S0 wishes. ::\I,,:t quite arbit rarily ill an y or :tll 
of the ,"vays thus far spec ified . Or. ::t s also h:tr>PCIl S, '.l ll e group may quit,~ 

arbitrar ily <l5SU me contro! over th~ fUl l12 tinn ing of the 0thcr; often enough it 
lIlay nm be the grou p , butju sl one single person. In Ih i 51a::er c:.tsc. we sp~ak 
o f d ictatorship or tyra r.ny. \Vhcn one group with :\ STrong k:adc r COlh ' en lra tc!) 

nil p owers in itsdf. WI! speak o f 'illI thoriuri:tll is lll : When pn wc r is <.li spa sc..:! 
in domin:\1lt in5tilutiolls of gon:=rn:lncl! and when th o:o.t,; affected by pow..:r 
cn n, in Thc\1T~" hold thcir rulers ac~oun l abk (ill onl.! W:l)' or tll . .= other), w(' 

spt:ak of a libcr31 democracy or a ·ru le-or-Iaw society.' Thi s typt: of so .. :icIY 

bas ically sl:eks to ensure that .~·mllr:i ()! ,'(JIVa to f ile nders fl fC ar II: e sallie 

l i lll£' c!ta rler;, (l accQlIl/labiliry lor the rtllcd .19 

I ~ J"hn 1{ ;I\lb hJ' '"rl ~I~ I~·III:' :.;uhl ... J u ;; It) Ihllik lllh 1I11"(.;r..:n .. ~' . l{ .. 'JSoll S i ":lIi lic~ l c ht in~ 
11I\'Jns I. ' 3n ~'nd Hut not ''-'\:~'I) (k~' i :>ic'n I1r dUJlc~ 'th3\ is rlth)fI ~ 1 ' '': I1 I:ti"n-> r"':ls (nI3t1k~ 
R.Himl.l1 h'h ) r~ dl\l; .. · III 1:1.1\lII li)~' t h.:ir I' •. ,\·,'r. 11IIlllcn.::.:. UI :r lulrC"n IY b .u ,1ni n ~ so m :"l y not 
:. h\.J):; b~ rCilil,nl\,h; . Th .:: Bheop;t1 ).::ltkllll'IH tJrdcri \,.::r.: rll iull.1 : 111 thi:; :;~ II :;C but Ih.:y 
\\..:ro.: r,01 1"," ISouJbk ·nlL' d ... yislon in ,-\ U,\f \ . ~l!i;'aJ.:fI'Jt. \ 197G} :! sec 51 1 <.!~II~lng hlbe.ls 
I:OIPU:> ~' r':l1 on !,'mund. of mi ) IJJ... ~ 1l jJ Cn1lt~ \\"~IS ' ,';\I;onll" in l ~rrn$ uf th~ furtherin g m;: 
cnd:; C'I Emef.gl'IKY Ruk hi:! W;)S I\N rc.tson3bk. II .. Quid bl' i nl~rl'Slin g 10 study th ... ' 
jurispruJ"'u;,'l' of th .. ' d llt)' 10 ,!:i \·c: rC:l son Ir OI11 l hi~ 'pdsp,,\..'u\,l' 5 .. t> rtf:hl I h>.' inll'rl'sii ng 
Ji :;cus.si(ln the clllHribtll; llIIS in Da\"iJ Dyszc nh:lus (t.:I.l .) H~ Ullit.\' of Public In,,' (2004 . 
O \ furJ , 11 .. 11 I 'ubh shin~u 

II, Th.: J i;;lilh'llun b ... · I \\':~'11 f ,)I! ll :!> • ..:11 pulil) n1:lJ .: I!\ ltr ~ Inl is l :at l: ~ 1 SIIIlVlt sti.::. COIl ...: ~P t ) h~. l' 
' :r ullturiIJr ilnijrl1' :md ' iiIKIJ I d"':I1i.: .. :r J_·}' h:Jh' :1""luir~J 11.::h anJ dill'I)'" hi stOri...: 
III':Jn ingi \\ .... I!l IlH ;"I..:c .. ·p t Ill .... f.J.: t IhJ\ C\l'n ItJllns .. ,f lkmcx' la...:y \":ary: thc,l' c\ i .. : · nou
h l:t..:r:ll d~mocrJ~'i.:s· ',. ilh rllhL'r distilll·li,,!! m.:chlnlilll)·of pol iti:a l :lcc\,luat:ll'tilil)' 5,·,' C 
n ~lJd'hcr;,l:l . Till: RC,\L W ORLD 01' OE~ IOCRAC"Y ( 1972, : S E, Fin.:' r. CO~lrARulW" 
(i () q]I ~,"IE;" T, l') i OI 
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T he trouble and tension arise from the [;te t that those who have the 
po wer to rul e do not genera lly o r a lways like to account fo r Ih r; ir ac tio n s. 
T hey believe. and would like all people 10 believe . lhal lhe very faC l lha l they 
arc the rulers (leg islators, judges, bureau c rats) shoul d be in itself a sufficie nt 
assurance th at they wi ll exercise their powers jus tl y. One TcaS,on fo r th is 
belief is the fac t th at each grou p in ~ 'rul e-of-law society' has conceded som e 
c lai ms of gene ral accountabi li ty . Legis lato rs go to polls periodica ll y; peopl e, 
th t!y say . can J lways wi thho ld the 'ma nda te' from thern i f the)' ru led bad ly or 
exe rcised po\\cr arbitr:lri ly. Errant j udges could ~l l wa)' s be, in theory , 
impeached. 13urcaucr:Hs (induding law enforcement personnel) ar!! broadly 
w ith in the contro l and direc ti on o f el ected politic ians . Trade union gro ups , 
opposi tion part ies, and a 'free press' wou ld always provide mecha ni sm s of 
ge neral account;1bi li ty. And the cou n s w ith \viLle powers to review legisla ti ve 
~nd governmental ac tion are ~t1 ways in p lace. \Vha t morc. indeed, can one 
have by \'.-·ay uf accou ntabi lity in the exerc ise o f public or governmen ta l 
power? 

Compared with the nOJl-rule-of-law societies, the rule-of- law societie s 
do proclaim. ill fheory . much greater scope of accountabili ty. Those \\,:ho ;:m.: 
ruled are thu s not entirely at the me rcy of those who rule. But there is a 
differe nce be tween reg imes of gc ne r;:11 a nd specific accountability. That is 
',\'hy even in a 'rule-of- Iaw society' there remains scope for grave a mi 
cOllt illll1llg excesses of power, whe lh e r sR,cc tacular or routine. Thus ,:lf ises th e 
need tll evolve specific and conc re te mechanisms 'of accountabili ty in 
addition to the ditflls~ and general o ncs like e lections. impeachment. public 
opin io n, e tc. It is this search fo r ne w and e ffec [j\"c mechanisms to make 
ho lde rs o f public power adhere to the la w and just ify the exerc ise of po wer in 
terms o r law. po\iL'y and constit utional "alues. which di stinguishes a ru le-of
law soc iety fro m OIhers. The bas ic expectati on in a rule-of-Iaw society is. 
Ihis na rrati \'e would have LI S bdieve, by shee r force of repet ition, thilt ho lde rs 
o f pub lic po wcr and authority mus t be ab le to publ ic ly justify their ac tion as 
lega lly va lid and socially wise and j us t. 

Natura ll y, th is effon does no t who ll y o r eve n subs tantia ll y succeed . Bur 
H·ltar matters is, h'e are cOllstalltiy told, that the effort is made at aU a l/t! fhe 
/l l/ de rlyil/g cOllvicrioll ,har such al l elldem 'our is H'orthU'hile and necessa ry . 
And one would li ke to think thaI o ne genera l result of such an cffort in the 
lo ng run wou ld be to help dimini sh arbitrar iness in the exercise of publi c 
po wer. Thi s progressivc di mi nut ion of arbilIariness in the exerc ise of public 
po wer is ultima tely what the rule-or-law notion is a ll about. 20 Indeed, in o ne 
sense, (11 m is wha t we mea n. and ought to mean. by a 'civ ilised society.' 

Adminis tra ti ve law is nothing but the exercise of jud icial power to 
correct arbitrari ness in thc wielding o f governme ntal powcr- In this se nse, 

20 . Cf P. Sclzn ick : LAW, SOCIETY AND II'o'DUSTRI AL JurnCE {1969}. 
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courts function as custodians and guardians of the rule-of-Iaw values. The 
Indian courts have, indeed developed a rich and complex , though at many 
points indeterminate, body of principles. max im s, s tandards and doctrines in 
their attempts to regulate the exercise of public power. 

A student of law or a practitioner who does not understand or kil OW the 
e"olutio n of adminis trati ve law cannot hope e ithe r to lmde rstand the jud ic ial 
process o r the subs tanti ve law of Ind ia. N or can she unde rsta nd the dy namics 
o f human rights in Indi a. Indeed. I would go so far a s to say that such a 
lawpe rso n (be she a s tude nt, teacher. pract itio ne r. offi c ial or a j ud,ge) rep
resents. in the short and long run , a po te ntial threat to the. basic values (I f a 
rule-o f- Iaw socie ty. This is so because wh at is called adrninis trnti" e law is. 
not really a subject of law like, say. torts or properly or criminal law. II ha:. 
11 0 fix ed terrain . Principles of admini strative law emerge. and arc to be 
found. wherever allegation s of arbitrary exerci se o f po wer arc r<l i!'.ed. And 
the.se can be, and have been. rai sed in almost all areas o f SUbSI:lI1ti "e J:.l.\0,. 

One can reasonably speciali se, in studies or in prac tice. in civil o r crim inal o r 
tax law or in pri vate or public Jaw (though these di visions arc th emselves 
conceptu ally ques tio nable). But any spec iali satio n th at ignores ad rn ini:O: IIJI1"e 
law must re ma in suspect as incompl ete. Uy the sa:nt! toke n. nne (;l n l101 

spec iali se in adminis trative law as sHch . To underSlili1d Ihe stufr of wh ich 
administrati ve law is made one has to unde rs ta nd re leva nt dom~1 i ll s ( If 

subs tanti ve law to which courts apply the more gene ra l pri nciples of It gali ty 
and fairn ess. Tn this way, a thorough stud y o f admini s trat ive law is, in c ft et:'1. 
a study of the Ind ian legal sys tcm as a whole . l\1ore ill/purtamly. ir iJ ({ .Hlldy 
of th e pathology of p OI\ 'er;1I a del'eloping society. 

III. OPEHAT IO(l."ALlSIl"G TIll': HULE O F L\ W 

Th e book in your h;mds (as othe r leading treati ses. on the s llbj o:!c t ) ~: 

docume nts vi vidly tlw m <t liglHlOCY of powe r and portrays wa ys in whic h 
judges and co urts have acted in diverse rol es to combat and co rr ec~ it. Jodges 
and couns have acted as diagnosticians, phys icians and therapists or the body 
politic . \Vherc: compellcd , they ha ve lIsed ·th e surgeon' s knife and voick cl 
adminis trati ve actio n o r even exc ised thai part of b \v. which l'ffende.J 
fairness and fund amental rights. Bu t Illo re o ftcn th an nol. j ud h.:i.:ll 
hypnothe rapy consis ts in heavy sedatio n accompanied by heav ily suggesti v:.:: 
juri sprude nce . Courts regularly ins ist , agai ns t the grain of experie nce. thaI 
high o fli c ials such as Commissionc rs o~ Po lice , D is trict Mag ist rmcs :md 

~ \. <:.K. Thakka : Am11.'>;I STRAllVE LAW (1992 ): ~·I.P. bi n & S N. h in ' P R1 :\(JPI.I:S 01 
AD:\lI:\ ISTRATI VC; LAW (1 979. :\nJ Edn .): C.K. Ta\.;.wa oi: L~CTVRES 0:-: AO.\!I"ISTI{ ATI VE 
LAW (3 rd Edn., RIp 2003) : S .P. Sal he: AD~II:-"I ~"TRAnVE LAW (1998. ,6th Edn .). S t't' o/J,o tr,c 
two C'arly but insightrut wo rl:s: AT. Markost': JtJ\lICl."-'. CO:-.nOl Of AD~lI :-: ISTRATI\'E 
AenOS 1.~ 1:-;01 ,\ (t956) and M .A. Fa zal: JL'DICIAL CO:'\'ROl OF AD~II:-:ISTRATl VF. ACTIO;'" 
IS l '>; DI,\ A'sO PA"'ISTA:-.I (1959). 

-- ... 
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Mini sters arc least likely to :lbusc thei r powe rs, in th e vcry cases in w hich 
suc h abuse is patent or least .1rguabJe.:: A\1 thi s concedes heigh tened quotas 
of d isl:rctiunary power to the executive <lnd rela ted ins titutio ns wielding 
pllbli~ power along!-idc wilh the gt:ntlc (though o ften futile) reiteration of 
norms of fairness vihic h shou ld be obscr\'c~d in the exercise of ~ u ch power. 
The sO\'crc ign que stio n then arises: J\Jay \\"t.: ask Ju stices <1nd Couns. after all 
\\"iclders of sta te power, to lllly IIlo re? 

(\II the same . certain 'tlos' and 'd f Hl' t ~ ' arc alread y in plact.' . Ind ian 
Cllurt s h;l\'C held fh at powers thus conferred shu uld only be II sed fo r the. 
purposes for which they ~t rc conferred Jnd for no o ther purposcs.~J If powers 
arc used ou tside the ambi l ot' sl<llutmy purpo~es we have a situation no t juSt 
of ,,11m I' i res bu t also one of arbitrariness , Sirnple negation o f a rbit rar iness is 
n('lt, howe ver, enough tn prcscl\'c thc rulc-of· law va lues, The Ind ianjlldici<1ry 
ha s Jo;ordillgly right ly procccdcLi 10 idenlify pos itive conten t of ob lig:lIions 
arising from the rulc·of-Ia \I,' \'alll cs, These posi ti ve obli ga ti u ns inc lude 
enunciation of the rules of natural j\l~licc, which have to be followed no t jU ~ 1 

in quas i-judic ial ac tio n hut :11~o in \~ h:l.I mily e"en be. ca lled purely 
adm inistrative ac tion altho ug h only bra'l.'c souls may le ll where the diffe rence 
may thus li c ~ ~-! The scope '!!lel contents o f requirements of nJtur<'II justi ce 
have var ied from lime to time but the broJd j udic ia l ins iste nce remains. In 
additi o n, ac(css by the aggrie\'ed individual to the grounds or rca sons of 
dec ision ha:. remained an important preoccupati on of the Indian cou rts, since 
impediments in th is area have Ihe tendency o f obstruc ting judicia l review of 
administrative action . Thi s means the courts havc. from ti me to limc. insistcd 
tha t the exercisc o f executive power be accompanied by reaso ns although the 
exact k'gal stat us of the duty to g ivc rcasons is embryonic, and not wholl y 
i!l1mun~ from j 1.10 ieia II)" adOl! nist~I'l'cI amnioccntf's is.:::5 

Studt!nts of fmlian Cldminis tra.l j\'e law ought to reca ll its central reality: 
th is la\\.' is wholly judge·l11:ldc (there heing no cou nterparts o f legi slati ve 
cod ificat ion of <ldmini~trati \'c law as in some 'adva nced' deJ1loc racie~.) The 
sncilll meaning o f the expression 'jud ge- made' Jaw in Ind ia is simply thi s: 
the real v ict ims o f <1rbitl'<1fY power (millions living below or sli ghtly beyond 
the Cl rbitra ril y determined 'po \'eny linc' - indeed. thi s arbilr<1r iness has 

22 E g. Ki ... hnll Chmuf Arom v. C()mmiJsi(lII('f of J'olin', I\lR 1?6 1 sc 705; M rllll'l:a G(lndh i v. 
VI/iflll of Illdia, ( 1918) 1 s e c :!-lS:· ' .lI.\ /IIi Khmufl(lf i Y. State of U. 1', , ( 19R I ) 2 sec 600. 
"'50 .H' t' U. D:D;i : TIlE INDIAN SUI'RI:~!E COURT A~O POLmeS, pp. 166 ·67 ( 1980) 

D. St(Jt~ 0/ Bomba.\' v. K. P. KriJ/lflflIl, AIR 1960 SC 1223. 
2-1 . Ta rn ClulfId Y. Dc/h i MUII,n'pnl ilY, (1977) 1 se e 472: M oiJilldu Sins" Gill v, Clii~f 

E/cniUlI Comm r .. (1978) 1 sec -lOS. Seea/.w M , 1'. Jain : ADMINIS'TRAn,'E LAW in 1) ",..~ 
SUit INO L 45 1, ·1 65 -69 ( 1977): M. P. Singh: "Dllr)' 10 Gi\'~ R~asorls for QlUui')II(/icin/ lllld 
A(/mill i,ffra t il't' Dc'cisiO/u", 21 111_:1 -15 (1978) , Sec also , l\bry U sta n, 'A ielt, Alivc, and 
Sesi nt ivc': Ooker, the Duty to Givc Reason~, and the Ethos of Justi fi c3 ti on in Canadian 
l'ublic L.lw,' ill 0Ylcnh3us, op.cit. al 113· 14\. 

25 . Sa pp. 207-215, itrfra , 
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never been a matter of judicial review!) are extremely unlike ly to be 
beneficiaries of the truly great no rmative jurisprudence of the Indian 
adminis trative law. They simply (and this is among the defining parameters 
o f the ir impoverishment) have 110 possibili ty of access to legal lite.racy. 
profession and courts. \Vhen they do . in rare and prec ious mo ments o f soc ial 
ac tio n adjudica tion. get such an access. the results o ften are devas tating as is 
shown. paradi gmatically. by Olga Te/lis26 . 

Of course. the rule·of· law notions have been construed to provide. as .:;t 

noted earlier. grea t momeP.lS of solace to the Indi an middle classes agains t 
the amorality of the political·exec uti ve combine. In particular. the economic 
elite gained expansion of pri vi leged spaces. even in th e halcyo n dn ys of 
state-regulated capitalism and s tme-fin anc~d capi tal ism . Thus. for example: . 

( i) If the state provides certa in assurances 10 industry. whether by 
way of tax incenti ves o r allied form s of allurement. it m:ty nOt 
resile from these, as the rich ly deve loped public l :lw doc trine or 
promi ssory estoppel has demo nstrated:!7 ; 

(ii) A new version . a s iste r co nceptio n, h as emerged in the Ninet ies. 
which is named as a doctrine of {eg ilillwte cxp ectariOI!!, of eco n
omic enterpri ses; thcse: expectations m ay not be frustra ted without 
support or validation by the judic iary on udmini s!rali\'c bw 
grounds!8; 

(iii) Governme nts may not ' blackli st' econc ltl ic entit ies without.gi\'ing 
them some kind of opportunity of being heard" ; 

(i\') In the fi e ld of governme nt contracts wi th the private secIor of the 
econo m y. the domi nating r ower of sovereign dec is ion-making 
must be rei gned in by du ties of fairness. transparency and ac 
countabil ily }o: 

(\.) The defence of snvc rc iE!I1 immun ity of Ih i': st,lie has. been (in all 
sor ts of salu ta ry ways. espec iall y in the aren". of SI:\tc ccnl10mic 

enterprises) whillied away by judic ial actinn.)1 even 3S the overall 
i//lplll l i l )' of multinational capitil\ (3 :-' th e I3hnpal case/di scourse 

20 . Sa nOles 7 and 8, .nlf'rtf. 

:'7 . Sec pp. 423-33 illJra. and in puticu lar judld al nl<!3 ndaint!s in Jil Rnm .\//1\' ",'j/IIIM v Sinh' 
oj Utuyo /la, ( 193 I) I sec II. 

:'8 . U"iOlI of l/ldia l·. fl i l tdll.H(}}1 D" IA(jJlm~1II C"r/'ora : i ()/J. (1 993) ::; sec 49C}; M,JdraJ Cil\· 
\\';11(' M'·',·/'(I1IIS · Au/I. \". Suz/t"I/ T.N.. (1')9-1) 5 sec 509. t 3m not 35 slnguine aooul lh.: 
d OClrine of Icgi linl:ll c l';(peC lalio ns a ~ Ihe aurhor: .tl' l' rr' . 300 - 30~ ;'rfNI. 

~q . \ '. "unlll:n T/rnm(ls \' . Srnfl' (~r Krmln. AIR IQ(,Q Ker ~ I : ErrHi(JIr Eqlfil'lIIt'I I' <.<: Ch"l}Iirn/ , 
Lr.i. v. Slcllt' of W. u .. (I c)75) I sec 7n. R /) SI/t·"y .... . fn/,' l'JImiflll,11 Airport Alil/Wri l.\'. 

( 1979) 3 sec 489. 
,0 St',' illfr(l pro 379';'\1)1. 'Ill ': ' d t:rlCl~'!1I' d .:\.:Il1pm~·nt of Iht: dn.: triu .:: i ~ pcrh :L r <; in·~\'it~hk 

gi\'L'n I h~ lJmixlurc ~lr <.:omm Lnghll~ uf In!.' l ~ .... tm Il( ' pn\,ll,:' (civi l) i:J w \\\lh 'pul-o li l" 
(:t dm ini Slr:lIi w) b. w. 

JI. S.'t· pp. J91 -4tl. il//m 
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suggests) is unfortunately now entrenched. In o ther word s. rul es. 
pri nc iples and maxims whi ch bind the states as an economic actor 
do no t obligate the capita l in let alone the same way but indeed in 
allY way32. 

The morc spec ifi c regime of f:lirn ess duties cOl1linues to llow from the 
fec und fule-of-Iav., no tions. Evcn as conferm ent of vast di sc retionary powers 
on admini s tration pro life rates. judicial acquiescence \ ... ·i th it has been accolll
p:tnicd by ri ch cavea ts of stric t scru tiny on the actua l Cl"{'rrisc Df slich 
powers. Thu s. for example. 

(i) Ma ra fide exerc ise of discretionary power is no t to be counten
:ll1ced . a lthough courts have deve loped nearl y impossib le unus o f 
proo[33; 

(ii) Less s tringently. power may no t be exercised as Krishnall in the 
f1ft ies memorably enunciated) fo r purposes ot hcr thf1n for which it 
has bee n conferred]"' ; 

(i ii) Nor m.:ty discretionary power be ex erc ised o n "irre leva nt cons ide r
ati ons".35 a n uc tuating corpus of cnns idcrat io ns: 

(1"\') Abdication o f di scretion is sa id 10 occur in a who le va rie ty o f 
ways a nd when proved will be invalidated by courts36 . 

IV. DELEGATED LEGISLATION 

With th e germin al cnunci<tl io n in De lhi Laws Act 3? the rndian Supreme 
Cou rt extensively legiti mated delegation of legis lative power. \\'hich it 
defined e legantl y and memorably (as configuring power to enunciate a legis
lati ve policy tha t binds, and the power to prescri be sanc tions for violation). 
The long narrative of patterns of delegation soon de monstrated the fact, the 
consu min g. eve n carcinogenic . sway o f delegated powers. Confronted with 
th is, judic ial rule has been reduced 10 two operations: oll e. ideological 
justification. second. tac ti cal (interpret ive) strategies. . 

The firs t operation consisted in reiteratio n of the maxim : the prob:lbility 
that <t powcr may be abused is no t a ground for the denia l of con ferment of 
the power. To repudiate th is maxim was to make governance (adm inis
tra tion) in modern slate inconce ivable. Judic ial power a nd process has to 
legiti mate and fac ilitate governance and a lso in the process lIudge il in di 
rect ions of good governance. And trust. be li ef in good faith of 

32. Despilc the notablc enunci:nion of absolll1e liability of h:t7~1rdous or inhere ntty injuriou s 
manufac ture or industry in SllrimllJ Ferrili:.trl Cl/St! (M. e. MI'/tln II. Union of India), (1937) 
I see 395. . 

33. The iron bwof onus is embodied in S. Ptll tap Singh II . SUlt f! of PUlljab, AIR 1964 SC 72. 
3~ . Su pp. 60-66. illfra. 
35. Ibid. 
36. Sa pp. 57·59, 80·8 1, 89·96. 
37. AIR 1951 se 332. 
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administrators. is an important marker of a healthy democratic society and 
polity. Distrust of politics, as well as distrust of governments, augur ill for 
democracy. Professor' Massey providFs an embarrassment of riches of 
ideological discourse on this register. 

The second operation is tactical. When does delegntioll become abdica 
tioll? Or. in technical lawyerly terms. when is delegation 'excessive'? Thi s 
led, as JuStice K. K. Mathew complained, to a wholly 'unedi fying' jud icia l 
search to discover In the 'nooks and crannies of legislation'38 underlying 
legislative policy or purpose (which can't be delegated) which would some
how structure guidelines/directives for the actual use of delegated powers. 
The search was unedifying in several senses. For one thing, extremely brief 
statutes (e.g. The Essential Commodities Act or the Import and Export 
Control Act--dozcn or so sections) ha ve spawned regulatory empires, 
reminiscent of the creeping jurisdiction of the East India Company! For 
another thing, judges had to become (in the phrase regime of Ronald 
Dworkin39) chain noyelists, creating plots and characters in the drama of 
delegation; and the fiction was simply not good enough. To discover a 
regime of policy in skeletal leg islation was at all times an extraordinary 
judicial feat, not worthy of adjud icatory time and talent. 

The fantasies of excessive delegation of legislative power are the oper
ati ve realities of the modern administrative state, Soon enough, despite all 
disclaimers, judges and jurists gave up the dream of vo iding laws, which 
actually surrendered almost aU essenti al legislative policy -making tasks to 
th e unelcctcd administrators, But they focu ssed with great vigour on the 
arbitrariness of actual exercise of executive power. 

Crit ical students of Indian administrative law (or of comparative admin
istrative law) may however wonder whether these ideological and tacticn l 
operations mark a retreat from democracy as well as justice. If legislation is 
the obligation of legislatures (with attributions of representation, account
ability, legitimacy) how docs it become unworkable to demand , even in a 
modern state, that legislators make it their prime, if not sale, duty to attend to 
the business of legisla tion? That they know what they intend to do, and prove 
this by their hard work on drafting and enacting legislati on? One has just to 
consult the archi ves of the Lok Sabha Debates to see what minuscule 
amounts of time are dedicated to the actual form and contents of laws willy.
nilly enacted. I suspect that an easy ' minded acceptance of delegated 
legislation has vinually left Indian legislators off the hook! Much of their 
time and talent arc dedicated to politickillg (in some very bad senses of that 
term) than legislatillg. There is simply no way of avoiding the question: 

38 . Gwalior Rllyolt Silk MJg. &. WlIg . Co. Ud. v. CST. ( 1974) 4 see 98. 
39. Upendra Baxi : 'A Known blll all IndiJJeunt Judge: Situating Ronald DK'orkili ill 

COfifullporary I"diafl Jl4riJprlldellce: 1 l.eON, Illtematiollal Journal oj COlut;wtional 
tAW 557-&9 (2003.) 
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would Indi an democracy have been more sub:"131llial a human ac hievement 
Ihan it i ~ 11 0W if the Ind ian judic iary had h ~ ld delegated lcgisiali on to the 
stri c tes t scru tiny o f leg is lative application o f mind to the infinite detail , and 
b bour, of kgis iation? Reference to the Commo nwealth, \Ves t European or 
Americ an expe rie nce docs not simply help. gi\'cn Ih ~ la nger a nd different 
traditions and hi ~ to J"ic s o f the ir legislation (and dcmocrac ies), 

The justi ce -costs of judic ial abdiclltio n mo ni wrin g exc ess ive, delegation 
of lcgisbti\'c pt) wers are indeed hi gh, and pcrh3ps unco nsc iona'ble , too, To 
sho\\" til ;lI actual e xerc ise of delegatcd r ower is arb it rary or unreasonable 
en tails a cu rious phenomeno n: leg islators who ought to be accountable fo r 
Icgisbliotl ~t:l ll d absolved whereas admi nist ratOrs (who arc accountable o nl y 
10 their pol iti cal supe riors) are asked 10 be the pr ime agent s of rule-o f-Jaw 
socidy, This apa rt. thi s mode o f judic ial re\ iew favours only thc privileged 
f~w \\'ho h3\'C access {O adjudication and swyi ng power as well as s takes to 
1l1(;i.1I1cicr Ihrough the Uyzantine Indi :1Il judicia l processes, Tu be sure. the 
device of ~oc ial action lili ga lion has redressed the s illlati o n so me what but it 
rcmaim open to do ubt \I.:hethe r th is ameliorati on wi ll e\'er be comme nsura te 
1IJ Icd rc"ss thc Ili malayan excesses of dckg;\tcd public power as these bcar On 
th e II\'e5 :llld f:\Ics o f billio ns of Indians , 

\ ', AD ,\II:\' ISTRATl\,E LA \\' IS A (; 1.011 .. \1.1 5 1;\,(; EIl,\ 

S tones concerning admini stra tive la w development may no longer 
afford to ig no re the se ism ic shift call!:>cd by the speci fi c it)' of contemporary 
Incilan g loba lisation, comprising till: thrce 'Ds' : riCII(:tiolln lisarioll, 
(/cI'cgl/!mioll ami disilH't'SlmCIII. Each form sign ifies new challenges to the 
r(' ~ci\'ed lIncic:rstand ing o f the theory and prac tice of th e Indian 
;lciministr ,l\i\'1,! law , The three 'no' no\\' sculpt \\hat may best bc describcd as 
tTU/Wlllie (I{/lJIill i s (l'(I ( il 't! / 0\\', r;-.i sing in [urn issues concerning id\.!0Iogi~s 

and i rnp~ll.~ts , It will tilke thi ~ Int roduc tion too fa r a field to pursue the 
transformations in the culture o f hum an rights ushered in by [he distincti\'c 
Ind ian global izm ion theory .:lnd pr<lcricc, I herc si lhouette .:l fe w aspet' (s, 

Lkn:ttIOIlali s,llio ll prac lices signify the prvccsscs uf dismantling sta te 
mmcrship of publi c/s tatutory corporations tl nd gove rnm ent companies , 
J)i~ill\'e~ tlllcn! prac ti ce s signify a lli~d prac(Jcc!) of ~cIling off public sec tor 
undertakings , or major state sh:lrcs in these. to p ri vate ownership, 
Daegulativn indic:Hes inc remcntal. yet subs tanti ve , abdi c<"l tion o f human 
righ ts oriented governmental overs ig ht, iilvi gilalion, and superintendence 
o \'~r corpora te governance and bll~incss eondllel. Obv iously, th i! 
L'OIllIllUIlSCIlSC unders tanding o f the three key ta ms In:l)' be endkssl), refined 
BUI at the end of the d ay , the paradIgm sh ift is indeed unm is takable 
Dc(iphaing th e ' new' fo rms of the Indian administrati ve bw anc 
j urisprudcnce under the e irc ulll sl3lh:e of lndian glubJli s31ion thus remains ; 
daunting task , 
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Let us take as an example the administrative law requirement that 
generall y insists as imperati ve the requirement of consultation with the 
adversely affected interests. Docs this notion any more include the 
requirement that the employees and workers have any 'say ' concerning 
decisions about denationaliza tion and disinvestment? Docs it necessi tate any 

" sign ificant prior consultation wi th these interests? Or, does this signal an 
unwholesome and rapid demise of this doctrine, such that altogether 
dis3r ticulates these co nstituencies? 

Take furth er the requirement of reasoned deci sion, \Vho may, after 011 1. 
decide momentous matters concerning the "reason' and the 'unreason' of 
disinvestment decisions? S hould the governmental decisions, and decision· 
making processes remain subject to allY sort of judicial review? Should the 
Supreme Court, under the received doctrine of administrati \'e law and 
jurisprudence. entertain social action litigation petitions impugning executi\'c 
deci sions concerning 'disinves tment,' even of profit·making statutory 
corporations/undertak ings? Should they entertain social action petiti ons 
challenging as arbitrary ,the methods of valuation at which public sector 
underlakings may be sold ( Ihe di slinclion usually invol ves conlrasl belween 
book value of asselS and Iheir real markel value) and invigilale procedures 
for internalional bids for such sale? Or, ought they to leave alone Ihe 
processes and ou tcomes of 'm acroeconomic' choices that elected officials 
may make from tim·e to time, regardless of their manifest human rights 
violative short term and long run impact? How m~y in the process the 
Supreme Court invigi late excess.es and abuses of p~b~ic power? Should it 
deploy Ihe very same corpus of judicial aniludes and principles Ihal 
characterised its militant strict scrutiny approach~s to the diminution of the 
Arlicle 3 1 right 10 property to arrest and deflecI a headlong and heed less rush 
towards deregulation? Should judicial performance hold deregulation (IS 

rigorously accountable as regulatioll alice H'GS? Is it the case th at only thi s 
virtue of overall judicial consi stency may serve Indian democracy truly well 
againsl Ihe blind spots of Ihe Indi an globalising political elile, which hos 
comprehensively forgotten Ihe ideals Ihal anima led slruggles for Indian 
Independence, and some of the finest hours of Indi an democracy at \ .... ork? 

Undoubledly, as the BaleD"', and related case law, crucifies the received 
administrative law and jurisprudence on the cross of Indi an 'globalisation. 

VI. FAIRNESS AND EFFICIENCY 

The standard story about administrative adjudication in India. and 
abroad too, is that it' is a continuing quest for balancing fairn ess and 
efficiellcy in administration, This balancing must be achieved not in a grand 
narrati ve but through little stories; that is, in the contcx't of e~ch case. In 

40, BALeO Emplo)'us' Union (R~gd. ) v. Uni011 of India. (2002) 2 ,S~C 333, 



XXV III Adl1liniJrrnr;I'c Law 

some stories, efficiency wins out . in others fairness. Dut th ere is abso lutely no 
\ ... 'JY to leU what happens o\'crali. There is no way to PUI together all these 
little stories into the b ig one, unlike an epic which has some th reads of unit\· 
in its multitude of heroes, villa ins, plots, struggles and dest inies. Indeed . 
admin ist rative law stories , on thi s aspec t, put togethe r. may not achieve even 
that th ree· hour titi ll at ing 'unity' of Bombay or C hennai box o ffice mo\"ies~ 

How admin istrative adjudica tion opti mises fairn ess and effi cie ncy is a:t 
macro·Jc'·cl questi on, whi ch the aggr(!gation of micro- level jud ic ial feats do 
not full y enabJc us 10 ans\\'cr. Th aI admi nist rative adjudi cati on increase:' 
f<limess or effic iency or evcn both is an order of beliefs coming clost':: '" 
being a tenet of faith . The domi nant story tellin g insists that on~ all gill not to 

disturb faith: r~lIher one ought to slista in it by retelling stories about 
ad minis trat ive law . Thi s is the fun c tio n of judges and jurists, working ill 
unconscious forma tio n o f a contemporary pries thood in Indi a. Occasionally. 
cven as hi story of the growth of faith has abund antly rcvealed, a lillie 
interrogation reinfo rces faith. Let us ask in this s pirit, at r~lndom. whether wl.~ 

Ctlll say fairne ss or effi c iency or both arc well and truly served at a s('Icic tal 
level when cou rt s rulc. for example, that 

(j) H ome less persons dwell in g on p~lvcments in BOlll b:ty h:l\'c a r i~!hl 
til she lte r but no right to heari ng before mass evic tions (O.'gfl 

Te/lis 26 ). 

(ii) The. potenti.11 victims of Tehri (of reservoir induced sc.:isrniciiY, 
land:; lides, siltation and pos$ible devas tation in case of dam · bur;~I) 

;'Ire ,~n t su ffic iently affected interes ts to be cllt itkd t~) a h c a r ~ n5 

even as the Tehr; dam procc~dS~I. 

(iii) A simi lar Jack of stand ing. Or its indc tl.:rmin:lcy, :t rfe..:-t ... 
populalions at ri sk by nuclear po wer plants J0cation whclh(,.'r 
Kakrap"' (Glljarat). /'farol. (U. P.) or K aiga ( Karnataka) . 

(il') The co loni3l process of land acquisit io n provides enough o f of/eli 

alternm portclII for vict ims of big irri gat ion proj:::c ts; they ha\'c no 
ri ght to pri o r hearing (l\armtlda projec t. for example) sa\' ...... 
pe rh aps. on ·rch:lbili tation'. 

"Enough un to til e day. is the c\'il thacof - ofl~ would ha\' e tu say III 

ord, r to arrest this germ o f evil gnawing at the hcan of Indian adn1i ni str :lI i\'~ 

law. Clearl y. Ill arching with economic admi ni stra tive klw is a del 'c(0pIIICIl(a / 

admi ni stra tivc jurisprudence, whicl1 practices Dicey 's maxim th :lI we should 
not weigh butcha's meat in diamond scales! The slight difficulty is tl1:\1 the 
bu tcher's 11l(:.1t here comprises the des tiny of m ill ions of ci liuns o f Ih:: 
Indi an Republic ! 

?! . ". Ind ia n adminis trative jurisprudence has in fifty plus ycars of its 
dcvclopmcilt no t subjected to any theorctical scrutiny concerning the 

41 T .. lld 8(lIIdh Virodhi SllJIsa rs/t Snmiri v. Srm .. 0/ V.P .. 1992 Supp ( t ) sec .u . 

. ' 
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relationship wilh efficiellcy and jaimess'H NOle that efficiency here has a 
double dimension. Judicial efficiency (only taking on these lasks which are 
judicially manageable) is an aspect of overall efficiency of democratic 
governance. And developmell ta l efficiency (attaining long-term 
deyelopmcntal goals with the fewest short-term costs)" enlails the view that 
courts ought not review developmental decisions because they are not the 
best areas for adjudging such public choice questions. The Indian Supreme 
Court has adopled both these notions. But it has done so wilh conside rable 
ambivalence. Thus, it has encouraged social action liti gation concerning 
macro-developmental decisions, as with spec tacularly over the Narmada 
Dam. It has stayed public projects by interim orders pending full hearing but 
as, as we note later, it has finally authorised, with minimal oversight. their 
uh imate actuali sation . Judicial activism in allowing access to courts has been 
matched by judicial restraintivism concerning the final disposition. In so 
doing. it has birthed a lIarcolic fUllction of judicial review ill developmental 
ntimillisrrafi\'e law in which the pain of the project-affected peoples is 
momentarily assuaged. There is, of course, no development without its 
pathologies. And in a caste-ridden society dignity of labour stops short of 
e\'en apex adjudicators becoming the scavengers of mass paill. 
Administrative adjudicalion does not scavenge all the dirt and filth of 
exercises of state power. Rather, it is an architectonic enterprise, which at the 
end of the day enacts n ncar Rawlsian vei l of ignorance concerni ng l1 ecessal), 
and jl/srijied victimage . 

In less cau stic judgmental terms, what courts and judges are saying to 
the victims of the ex.cesses, outrages, and inherent lawlessness of 
governmental power is this; 

'Vhcrevcr ·we can, in balancing fairll ess with efficiency we promote the 
former. Out it is, you' ll appreciate, difficult often enough for us to say which 
is which! This so because it seems to us that when we condone lapses in 
fairness, 'efficiency ' results! And no one has ever has ever told us cogently 
why efficiency is not integral to fairness. 

Look, we're not to blame. India has flO jurists (otherwise long ago, we'd 
have among our Brethren, at least olle of them as provided by the 
Constitution). Where's an Indian theorist of justice? (Like John Rawls". R. 
Nozicku or even Michael SandeI4'?) 

42. This is all area fully explored in bw and economi cs discourse; sec, for example, the 
literature ciled in Upcndra Baxi, 'Global Developmellt and Mau lmpoverishmell( in 
o.xford Halld/;ook of ugal Swdies (455-484) (2003) Peter Cane and Mark Tushne t Eds . 

. Oxford. Oxford Univc'rsity Press. 
43. J.,Rawls, A TlIEORY or JUsnCE (1971 : Oxford). 
44 . R. Nozick, ANARCHY. STATE ANO UTOPIA (1974; Free Press). 

) 45 . M.J. Sandel,UBERAlISM ,4.."10 nfE l.J~trrs OF JU5nCE (1982; Cambridge) . 

. ::' . 
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\Ve have to husba nd (sorry! spouse) our e nergies, Administrativc 
adjudic ati o n is Olle as pect, 110 1 the whok. of o ur wo rk , Norma lly past the 
prime (we' re ;llmost all six ty·pJus), we ,He overburdened, \Vc d o n ' t know 
whethcr younger people, w ith life: tenure. can do beller. 

Bul the same activists whose di scourse we undl!rstand bette r e ven as \ .... c 
reach ~upcranlluat ion have no QDtablc imeres{ in articulating public inleres t 
in the extension of age of superann u:lIio n in our exalted offices, Please, in 
Ihi s zodt<lc, do not be so ungenero us , so 11l1chartl:lble to us, \Vc do our best. 
\Ve know it i ... not good enough, [Jut m ust you m:lke the bc:-. t the enemy o~ 
lh a t \~ hieh is not good eno ugh ? 

To thi s !...i!ld of imag in ary , but no! therefo re unreal, respo nse I have no 
an swe r, The \'i gorous administrative law scho brship, it is truc , is nO[ muc h 
cO l1ca ncd wilh th e Slruc tu re :; of j ur id ic al prod uc tion, II i s no ! overly 
(\)Ilt:e.;I IlCc! Wilh bw re fo rm . even by \\ ':ly of codifi ca tion, It is in su ffi c ient ly 
or iented (0 Ihe criscs o f administr .:uio n of adm ini slrati,'e jus ti l'C. Ie! alon~ ('If 
adjud ica tion in its ent i re lY, All this Jr.d lIIore is true, Thl're is no justificaticlJI 
for smu g o r lIa r.: i ss i ~ t ic legal scho Jar:::.h ip, But , with a ll its d e fi c ie ncies, thi ... 
k ss Ih:1. 11 fi\ 'c decadc o ld in novJtion in Ind ian culture.; h:l, se rved j udic i:t! 
d~ \' (" l opm cn\ l:ll hcr well , with mCJgrc \lr no ;ld:nowkdgcmcnt. 

The C~llt r;l t CJuc:-.t ion is: ho\, do \\'t: rl.> il1lJg in~, refa sh ion, retool ad 
rilini s l r :lf i \'~ 1;\ \\' doc t ri nes and methods ( techno logics.) in \\ ays \\ hich \\'ill 
tl'llly b.:: g. 1Il [0 pl n t ~c t ~lnd promote th t: ri ghts and ilHert: sl of the impoveri shed 
1ll :l~~Cs. nf lllJi a? Perhaps , one \\' J ) l~ r d.)i ng. th is is tv mo re fully a ... .'ccntu .Ue 
t;!(: con nie t h~ t wecn 'effi l' ieill':-y ' ':lI1d 'Lli rncss' , n"n so much ~II the Ic\'d . ( I f 

lll t' ta l:mgu :lr,CS o f th :-: or ies of jus tice bUI rather with in the daily d iscuurst' 
l'o llccrning ' ck ..-c!o pmenta!' :ld lllin is trJ livc l:iw, In its contt!x t, 'effi c icm.'y' 
prcsctlb itself JS a m o rc cornpe- lli ng (:onsicie ration , Cons ide ratio ns 0 1 
effici ency involve 31 least thret:: com poneni.'\: 

(n ) 'Efficiency' a s cost· bcnefit calculus; 

(b ) 'Efficicnl'Y' 3$ dctL'rmincd by act::ess (Q co mple,> kno wlcdges 
deployed h) administcr public interes t: 

((") 'E Cfl c ic tlcy ' in te rm s (If ho\\' m UL h judg('s and cou rt s il c tu:llly :1 ":-. 

('ompli sh by cxp:tndin g the fron tiers o f jud ic i:li p('Iwcr and 
, proccss, 

Very of It! II (c) stands predetermi ned by appro :lchcs to (n ) and (b) ab(wc.' , 
;\ 1 limcs (c ) l oom ~ large as iI dc ... 'is i, 'c faetnr. If \\c t:l kc as our prime 
cX:lIllpk:s [h e loc31io n o f nuclca r po wer pbnl ~ and IJrgt! irri gatio n projc:cl s, 
\\' c find in jud il' ial discourse 311 the :-,t! th ree comple xes o f 'efficiency' 
considerati ons prcdom in:1.ti ng, Do i ndi\'idu~lI s or groups whose interests :uc 
Ii\..:ely 10 be 3ffcc ted by such projec ts ha\'e a right to be co ns ulted o r heard 
befo re the), a re undert:1.ke n? Do they h:l\'c a ri ght to access info rmatio n, 
which wilt nuke hearing m ore th :lI1 ritual, an empty formality? The state has 
lI slI .:IlIy argucd (as Tehri , N.:Irmad:1 dams and Kai ga nuc lcar plant projects 
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have illustrated in my own strategic social aCt ion litigation experience) all 
the t~ree fo regoing ~ons idcrations o f ·efficiency'. 

It has been argued that any extension of hearing principle will enhance 
'COStS' of the project, disrupting th e cost-benefi t equilibrium required in 
planning macro-de velopmental projects. II has been argued· also thai .he 
expert analyses of technical, produc ti ,·e. ecolog ical and finan cial soundness 
of public projec ts ha'·c alrcad y cognizcd c"ery conce ivable public interest 
co nsideration . In other words, technocrat ic policy·making serves better, e\'cn 
as it substitutes cons ult ati o n with affec ted interests . And , finally, it has bee n 
argued Ihat courts are not equipped '0 assess .he costs (meaium or long lerm) 
of major public projects because they do no' have the sophi sticated multi
disc iplinary know ledges (i n, for example, nuclear physics, reservoir-induced 
seismicity. earthquake e ngi neering, causal factors of lands lides, dam·bursts 
and sihation) . 

Thc:se arguments of efficiency are reinforced by the escalation in project 
costs that :my administrati ve law in\'igilation, e\'en by stay orders, must 
necessarily cause. It is easy e no ugh to dem onstrate thilt litigatio n time would 
enhance .he already high costs large public projects necessarily entail. These 
sons o f arguments (though not necessarily always put in thi s way) have 
always swayed Indian courts , including the Supreme Court. The most 
conspicuous example is furni shed by the Tehri Dam proceedings. The Su· 
preme Coun neither admitted nor di smissed a well-worked out pe litio n; at 
tht: end of about three years , during which no irHerim o rder was issued, the 
Court (per Kul,d ip Singh, J.) si mply urged .he Tehri Dam Virodhi Sangarash 
Samiti (social action group of local communities) to hold di scussions with 
the federal government! It did not even prove will ing to address the questio n 
as to how local co mmunities may effecti vely discuss issues with the go\'
e~nment without full and complete access to information, which has been, 
from time to time. proclaimed rhetorically as .a human , and a fund amental, 
right! In Narmada proceedings while interim stay orders have been issued, 
the judiciary has transfo rmed the di scourse into one of right to rehabilitation , 
obscuring the central issues of en vironmental impact and natural justice 
rights of communities concerned. The judicial performance on location of 
nuclear plants has been one continuing gesture o f unreasoned dismissal of 

. public anxieties , 

The act or .he posture of judicial deferment to executive prerogaiive (Ihe 
superior wisdom) is not in itself always to be condemned. But it must invoke 
the sternest critique when it is ul/reasoned or manifestly Ullreasonable. In 
conlemporary Indian adjudicatory perform ance, it has been bOlh, and niore 
conspicuously Ihe former. Thus, courls .have laken little or no notice of .he 
fact .hat the claim to efficiency [(b) above] wholly overlooks the 'fact that 
ex perl knowledges are almost wholly placed at the service of special, ralher 
than pl/blic, interest. Courts have regularly refused to take judicial nOlice of 
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the fac t that thcll! exis ts in India a dam-contractor lobby which coopts loca l 
and na tion:.!1 bur\!aucr:.lc ics LO their ow n interests, They have re fu sed to 
ackno wledge th e. sa lient fact. d~spile, the t\.1acchu Dam disaste r in Guj arat, 
that the com bined opposition by dam-cont ractors and engineers of the Public 
\\'o rk s Dc partm ents (P\VJ) ) has sllccessfully thwarted all effort s, s ince 1962, 
towards a natio nal law on d.:'ltll sa fety, And so powerfu l these inte res ts ha ve 
bee n as to ciefc:lt even a temporarily benign \Vorld B ~Hlk condi tionality that 
it s prujec t assi s tance would be subjec t to e nactment of such a po licy ! In other 
word s , cour ts h:l\lc turncd a deaf ear to intcrrog ~Hi(lll ;' whic h would have 
d elll o nstrat1.!d that th~ so-called spec ialised knowlcdges have been 
' spec ialised' only in the sense that they stand placed at the b\!c k and call of 
indus try. This jud ic ial astigmia (as noted) ex tcnds to a cons istcn t de n ia l of 
;JCCC SS to infu rmatio n - access (0 so-called cm'ironmental impact statements 
'pre parec!' by the govern men!. 

The argument that judicia.l intervention by c.'{h~n s i o n o f admi nistrative 
law principles \\ ill esc ::tbte cos ts of mega-public projec ts forb ids soc ia l ac
ti o n groups from unvei ling st rong prima fa cie ev idence of large-scale cor
ruption ( th erefo re , mala fide s) in public p roj ects. On the evidence o f the 
Publ ic Accounts Committee of Parl iament o f Inelia, for anyone 10 sec, it is 
now well e stabli shed th at 3l1nujpr irrigat io n projccts in India regularl y ove r
run by three to four times at least - and th a.t is a vcry conservative 
estimatc-·both thcir t imc ~lfld cos t-budgets ! There ex ists u nimpeachable 
C'vidc ncc o f exorbitant I.:orruptio n. In cknyi ng justic iabi lity to social ac t ivists , 
I ncklll courb ll ;l\'C prn\'idcd, ~tla s ! a sh ie ld o f im pun ity to brgc-sC'3le 
corruptibili ty of thl! Ind ian sta tcJr.. 

\Vhcn COSls of jud ICi al review o n public projec ts arc pleaded , wha t 
stands C'o ncc ~li cd, with the approval of courts, arc the invis ible elephantine 
g~.s til ti o n costs, No <..:ourt luoking :It the escalation argume nt has eva looked 
at thc fa c t, fo r example . that all the imperat i" e needs of dc\'cl opment. now 
urged, were Il o t so pressillg fo r about two d~cadcs of th \! iflier-statc di spute 
Oil N:wnada before .a Tr ibunal prcsided over by a retired Supremc Court 
J lI;, li c \!~ Soc ial ac ti\'ist s arc den ied re!CI 'wlce i f th ey sCl!k to a rg ue that even 
In Ihl! absc ncc of j udic iGI interventio n, the lrld ir~1 Sag;l!' Proj ('~ t in Raj"lsthan 
h:15 o verr un ( \~ icc its span of project-completion! In (h is :lOdi:l c , would a few 
years o f j udic i::ll inv ig iJa tio n contribute. Illuc h- 1O enh3 nC'c the significal1t cos t
cK aialion? 

Ttl;.: po int o f rnising th is queslilll,1, in (his Ill J nne r, i5 tl) deconslru \,,' t, 
cit· ... 'O l1lpOSC, thc ' c ffi c ic ncy' argu ment. \\'hy s hou ld this argume nt milirarl.' 
ag;lin st soc ial a.c tion litigation and .:11 the S3me li me. cOIlt/olle the enormi ty of 
self-caused delays in projec ts 'manif\!slly' aimed to pro mo te 'dcvelopment',? 
The ;lrgul1lcnl of jud ic ial effic iency proves m orc thJn it s ho uld. If jus tices 



lllrroducrio ll XXXlll 

and courts arc by definition incompetent (less equipped) to deal " ' ith special 
bodies of knowlcdges (earthquake engineering. nuclear physics) how do they 
become competent to administer; for example, patent law appea ls (whether 
chemical, engineering, metallurgical. plant or now - under the \VTO Treaty 
- patenting of new life forms. engineered by recombinant DNA 
technology)? At less exotic levels are th e knowledges required to administer 
political justice (protection of human rights against the powcr5 of the states) 
less sophist icated than those enta iled in technocratic/sc ient ific know ledges? 

Take for examplt!, the recent, and first ever , refus~1i by the Supreme 
Court to a<':Ccpl rderence by the President of the advi sory opinion on 
Ayodhya tCI1lpk,'.n And how about the deci sion, which holels that the power 
of the President to d ismi ss state go\crnmcnls on the ground o f viola tion of 
'secularism' is jl1dic ially reviewablc?.J.s In Whll respec t, pray, is th e opinion 
of Dr, JustiCe! ke"an Reddy ho ldin g th at mixing of religion and politics 
sta nds constitutionally proscr ib~dJ9 is I:!ss. (':oJ11pkx than any :1djudicatory 
feat on loc~Hion of nuch'::u power plants or large-scale irrigation projec ts? 

At the end of the day, the so-called difference bClIreen jlldiciar)' '5 power 
10 p ronOlfllce 011 pr%l/lld political issues and deep Jcicmific/fecllllocra ric 
Diles is a difference \I'if/WIll distil/ctiofl . Both selS uf iss ll es p Ol'e architectollic 
c/wllclIgcs of cOllcepflfalisiJlg /articullifilig the play of p /(blic power 011 the 
images and flltl.lres of IIIIIIUH! riS lla, Th e CIIlUicimioll of ,he lalf er is typically 
the pro\'illce (Il1d fUllction of judicial pOI\'er; \:'i/hill Illc \l'dl-rccnSlliscd all(! 
legirim,1f (' dil'isioIJ of power (tnt! sepal'rtrioll uj Jim cli(ms, Accommodation b) 
tb e apex judic iary wit h the cxccmin! un grounds \) 1' CffH:: il.·llcy depri\'e :: 
adjudication 011 adm ini strative L.\\I; of mllch o f ils virill ity , Jlldct':d, it is a 
Spec ies or sc1 r~ inn i clC.d wound on juJi<.: i .. tI po wc; amoullting (in phallocentric 
idio m) to a sell inrilfced ('{ls lmriolJ comple.\'. Thi s compkx is inimica l to ~\ 

growth of culture of power even whae fairn6s is yailled as an lIIregral pan 
of effic ien..:y, 

\ '11. SO~IE CO~t:\IO:\' CO:,\SIUER.\TIO:\,S 

Even so . we now re turn to th t: more famili a r, ~llld les5 llnconyentiollal. 
humctruth . which swdents of i.ldmini slrati\',;: law and pr o':':~5s must bear ill 
mind , rirsl , courts afC nO( 1h~ Oll/Y, even whcn ill1i)olIant agencies r\ Jr 
cornbiHing and cont rolling c:\ccs:'e.:;' of public power. Whether they an .. ~ 
d~cisive in ta ms of the ir impa(' ( on ~klmini stfJ.li\·e: bch .:\ viour and strucIUf6 
r~m:lins an opcn qUl"stion though. in all hl1nc5ty une mllst acknowledge 
massive contrary c\·idencc. In " all)' (:a:-;i.!, we need wo rthwhile empir ical 
swd ies of the impacl of judicial intervention. cOlllml and re vit:w o n (h~ 

47 , hl/",il FO f(j(fOI i \" Un it/II olj llJdi,s , (11)<)4) (, sec )60. 

-' 8, S.H. 8:JII1IJ1(1 i II . UI/;:111 IIf 'lId,:1. (t ()9.l) 3 sec l. 
49, /d. ;lt p , D6 (p;lrJ. :110), 

" 
.. 
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behJv io llf of lhose \~ho hold :md w ield publ ic power. T h is is <1 g ap in o ur 
know ledge . \\ h ;ch ought re:d ly [ 0 be: re med ied 500n\:[ ra ther tha n la ter . 

Scruwl. \.'our! S ( in the CoJ rn mon law urbil) arc consiJered essenti all y as 
p:lssivC' age nc ies. Af rcc lcd inJi viduat s mu st chalk ng.c in the firs t p la.:::e wh al ,;Y 

they see 10 be arbitra ry l: xc n.::isc of public po\\'er. To the ~xtcnt Ih a t they do 
no t do so. cou ri S becom e i rrel el'(1I1l :l. S Il1 cch:lJl isms o f accou ll ta bili ty and also 
helpless. SOIlle: ac ti v ist ju stic~s, cspeci:lIly 0 :1 the Sllprclll ~ Coun . oc
\: ,, ~ i o n :lll y try to ge t around judi cia l hc lplc!->sncss by wri ting j ud g mell ts III 
such a \\Jy 4.1 ;:, would 1.1), dO\\11 gen eral propo~ i t i o n s or lines of thought and 
enqui ry not strictly germane to cas~s at h:lnd but of con :; i d~r a bl e le levance 10 

the future development of the la w, I have descri bed Ihis phenomenon 
ebe\.vhcre ;'I S 'juristic ac: ti vism"'5Q Justice Mathew' s opinion i n S llklule\' 
Sillg h~ l and Jus tice Bhagwati 's opinions in Ma1leka 52 a nd S lt e lly 53 as well as 
Jus ti ce Kr ishna lyer 's o p in io n in Nm,'abk/ul1[5 J exelllpl ify thi s tcchn ique . 

Third, judges and courts may onl y provide erfC( li\'c results in CJSt: s and 
cont roversies coming be fore' them. They Illay cou nsel, cajole an d cven 
th re.~!le.n and warn I\o lde r:; o f public po wer to heed to de.mands of faIrness in 
futu rc; but the), ha\.·c no means w ha tc"er to '!II.\/Ire th at this wil l h3ppen. 
Indced, limes without number, cases corne up, right up 10 the Su prem e Court , 
which delllonst rate 1h :1I holders o f public powa are: ei ther unaware or 
deiibcr.1 tL' iy fl outing fairness rcq uir.ern e·!l(S enu nciated by courts. I I/c reasingly 
l it e b urd ell of II/a intaining a lIIodic um o/fa irn ess ill admillistrarioll a/public 
illSl i llilio lls is beillg passed 0 11 TO CO~II'TS . 55 l! is doubtful th at cou rts have been 
the d ecisive ins trume nta l ities o f genera ting an eth ic of po wer any\\ here in 
the world. J lowevcr. one would like 10 think tha t j ud ic ia l influence mus t lie 
;It k:ast in commu nicati ng and di ffu s in g the rulc· o f· 1a.w :\ w:\re ness amo ng a ll 
its ..: onstilll l: llc ics and in making some \~ h:lI irkso J1l e the exe rci se of arbitrary 
1'0\\'1.'1' by it s wie lde rs, Th ;] t , a ll (h in gs considered, is no small gain for 
citizl.'ns in the short a lld long r UII .56 

50. V .UnL (cd .): r>. IATIlEW 0:-: D E .. \\OCR.o\CY. E Ql',\ UTY ",;-;1) FREEDO~ I . ~ .\ .\ \' i ll .: : St'g. (1978). 

5 J. S/,A/ul.:L' SlIIg/r v. Hiro,!;alram, ( I ? i5) I sec 4 2 1, 447, e/. !I .:q. 

52. Sn' !llIpra Note 20. 
53 . R. D. Slimy v. b rtem(l! jl)/l(ll A iTpur/ AII/ho rjf)'. ( 19'7C) 3 sec 4S9. 
5 ~ . Nl7w(ll>J.hal' Abbaskha ll v. S:ale (Ij Cuj(IT(l r, ( 1974) 2 sec 12 t . 

'55 . You h.l ve just to look a t k.:!ding decisio ns to .lpprccbt~ this situa tion. Th(! rl!'spondents Jrc 
not JU St the stat .;: and uni on go\,cmments, bu t also depallOll' lI ta l undert:lkings. statu lory 
corporaL iOtlS. registered so.:ie tics, universities , colleges .lnd sc hool boards, municipalities 
:l nd tri bun als alllong oth(' rs. See U. Bl :-.: i: " Masl Copyillg: Should COIll'lS UCI as CC)IIIro lluJ 

of F.xaminaritm", ( 1978-79) 6 ·7 Delhi L Rl! v, 1 4~ : U. Ih.'( i · " Tilt' SUpft'IIU COlIN Under 
Tria l: TIl.: Srlpn'lIIc Cour l al/J UllderlrinlJ" , ( 1980) I sec (J our) 35; S.N. J.Jin : "La"" 
J flJlil' r (/lid ADirmllliw Act io l1"" 2 1 J iLl 262 ( 1979). 

56 . One: \\ ishe.i Ih:lI in Ind ia the gain wa s rc al, .It ka st in thl! short run . AbIlSl! of d iscrl!tion .lnd 
excess of powcr coutinue a t a sc31e which really see ms to reduce j udic ial imp.lc! to C\'cn 
I~s tll3n rnugin3 1 s ign iti c.1ncc. I invite your 3ltcntion once 3g.lin to books ;:rnd j ou rnals 
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FOllrth. one o fte n wonders (as you m ight. goi ng through this e xcellent 
trea tise and re lated works) wherher recourse to cc urts docs no t merely in
vo lve a trade-off be twet: n executive arbi trariness and j udici al a rb itrariness. In 
q uite a fe w vital a reas of administrative j ustice . o ne has the irresisti ble 
feeling tha t j udicia l c hoice maki ng is bind ing not because it is reasoned but 
because there is no further recourse ava ilable to the v icti ms of arbitrary 
po\ver. Y c t. there is no escape fro m recognis ing fo rms of judic ial 
arb itrari ness thJt revisits so regula rlyVthose who vi s it co urts ! It has often 
happe ned that in the selfsame case some judges co nsider th e decisio n as 
adminis trative and de ny re lie f while o thers consid e r it quasi-j ud ic ial and 
wo uld gra lp re lief whereas some o th (!rs would call it admi nis trat ive and yet 
proceed to apply some rules o f natu ra l ju stice to the case! :51 \Vhat some 
j ust ices in same fac t-s ituatio ns conside r to be a case o f excessive de lega ti on, 
others conside r it to be a situati o n of VJ lid delegat io n. 53 Opportuni ty to b~ 
heard. as a lready no ted . may be differentia ll y g ranted in s im il ar fac t
s ituatio ns. The categories e volved to contro l di scre tio nary powe rs regularl y 
produce s tr iking ly dIfferent results in s im ilar fac t-s itu ations. 

Il is po int less to multiply re levant illustra tio ns . !\'1uch o f the vola til ity o f 
dec isio nal law ari ses. from the fact Ih:H adminis trat i\·e la w is. by and large . 
judge-made la w: J se ries of ad hoc j udic ia l responses. But aside irom thest.! 
genera l fac tors, w e a lso ought thaI judicia l arbitrar iness o fte n arises be~ ;,\ lI se 
of the uneven cra ft spersonship among j usti ces that produces not just 
unreasoned j udic ia l dec is ions but poor!. .... reaso ned dec is io ns . The te ndenc), W 

dec ide illlJi0 rtant ques tio ns o f Jaw and life by j ud ic i;] 1 fi at seem s to be o n the 
increase in India, g ive n the fact and perce ptions of the e ver-incrc <l si ng 
arrears and wOl'k lo ad .:59 Moreover. Ihe juri stic competence of j us ti ces \'.lr i r ~ 
enormously (as of other profess io na ls): thi s a lso cont ributes to the 

rd..:rud to in the h.':tt o f Secl;on V II an d urg<' ~ou lu ~ x;.lln i n~ Ihe C:l. icS dL S~U SSl'd III thi.i 
b.Jok i rom the standpoint o f u ridil·jsl a .1milZ i:,.,ram t: d.TialL r e. 

57 . [: g in /loan! of Higl! School &: J, ;talll l·di(l( l· Edw(l(ifm v. C hllm/I.WlIII V as Gupta. r\1I{ 
1962 SC I I to invulving ~3 n~·e l btLon u f h' sulli oi thre..: eumine;:s for ill ving I( son ctl HI 
unf.lir mC:l. ll i . J Hcmt' ndous dj Cf~r..: n c ..: of Or Lll i orl :UOSt . The kJ.med Single Judg..: of the 
AttJhJb:ld I hgh COUri hdd IhJ t there \\:l. S no Ll uly 10' act qua si-j ud icia lly. Ilrij mohan 1..'111 . J • 
hdtl IlIll the conuni llcc on unf:l ir m~~l ll i W;.t:> ::lC ling adm:ni slrJ.ti ve ly; ye l in IhlS Si IU,I\; (;1I 

(::Idi a:taOI1l p a rfel/! nL i e ~ dh.:l · appt: . . DJ~ ::. L 1. . a ..:.:cp t..:d Iha: Ihe fu n..:t ioll \':l~ 
:lJm; nis lral ; \·c ; bUI hl' rdu sl·.j 10 e,t.:nJ (IWst· Hlir.:"; h.l Ihl' in.ilJ.i1 1 Cl S": . . '\ g:;H \\ll ,L, J . 
a.:.:cpt..:LI Ihat til ..: functi,)O W:l 5 aJmilliSlr.ll i \<.' but hdd. fLn:::l1t y. th:ll Ihe audi n l lall/IL I' lf rt"!11 
luk ) 3Jl plied. The Supr..: me Coun hde! I I; ~· (u n':li, )rl IO b..: qUl .i j·judic;l l. Bu l ill 11th" , S I /: •• ,I/ 
J..'wlIIlII(I{ i fm /Joa,d v. S.c. S inha . (\1)701 I sec 6~ 8 in\olving m:lSS cop~ ; n .-! , 

l·o l1 $iLlal lion s o f 'dflc icn..:y' o utweigh..:J tht;s ..: of Ju :>tLc..:. 

5S. St'(' (;\I·o/ro, RlI~/JI1 Silk .\ V~. (\\\.~. ) ("I. !.til. \" . A~ .' II . C S.1:. (1 97.1) .1 sec % . Sn· lh c 
Jis~u~s! Oll uf lll ... SliMP diJ"IO:Ul' LII IIL~ Ct)U ~ i 0 11 ILII:; ts of dck ga li C'lf\, B:1 .'; .. 111/." " ,,,:tt' 51 
U -Ull. 

j 9. StT U. Bl :.. i. nit· C , i:iis of l1lt, I"dicll! Lt.·Sa! SYlt<'III , 5S·SJ ( 1981) 3nJ the nl.l l..: '; .II , I h~· I :: 

ci t..:d . .' 
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~l p pl: ariUKC and rea lity o f arbllr'lfincss. Th t.! vary ing h; ve ls o f fo re ns ic 
co mpl!ten<.:(! furtha aggr<!vatt.! the s itua tion; there is no assurance lh a t all 
rnembas of the Ih r pu t in amount o f 'homework' cqu31 10 the fees the), 
c ha rge. It IS \\ d l "-l1o\\·n that m any counse l fa il to cite releva nt de ci s io ns ; 
appella te cuu rt s, 0\'\.' 1 burdc ll t.!d with work and \\ ithout any researc h 
a ssis l~ n(."c . art.! Ihus fun her di sabled from mai ntain ing :lnJ tra ns mi tting 
insti! l ll ion'l l mcmory o r p :J. ~ 1 dl:ci!) ions. Judges thl: n tend w.o\'(::rlook re levant 
decisions. and at Ihe: Supre me Co un eve n th e pre tence of 'Idhc re nce to 
prect!dc nt s is being glad ~:1l\y given lip. Fl ucllI :l t ing Uelh.: h-s trw: lUre s. a lso 
add to problc!ms of craftspersonship.60 T here arc o the r va ri.1h les.G\ However 
the po in t is simph:: appe ll ate c ho ice making in adm ini strative law arena is 
panic ularl y vu lnerabl e IU the image o f arb it rarinl:ss despite the no to rio us fact 
that the vcry obj t!cti\'t! o f Jd mini srrmive law is to cont ro l arb itra ry exe rc ise of 
public power. 

1301h the appearallce and rea lity of arbitrarill t.!ss in thi s arena is dan
ge ruus for futurc dcvdopmclll because the la rgels o f jud ic i:t l dec isions 
(administr:uors 01 insti tutions and bllrei\ Un;ll s ) may gC:lluincJ y begin 10 fed 
tha t j ud i\,.·ial process unduly obs truc ts the ir ruk ;\nd func ti on. if no t the ir 
SWillS. Ins tead of ge ne rat ing fa irness d iscipline :l l1long them , judic ia l 
""J \, wardne:ss rn a)' gCIle.! fatc adve nturism amu ng some of the admin is trators. 
Th~y tend to 13ke j7Y-lI o lv-pa)'-later' type.! decisions; in Other word~ . th e 
ambigu ity :lIld fl uidi ty in <ld rn in istra li ve justic e no rms itself becomes a re
SOl/ ree fo r thl: crr:l1 ic , ilnd :u·bi tr i1 ry. c .xcrc isc. o f their power. On the o ther 
hand , vi(' tims u f :l rb itf:lfY po wer may feel di scour3ged or di ftid e nt in bring
in g thei r (ol npbints to courls. No t cxpc\,.' ling an e xpedi tious rel ief but a lso 
depri ved of an :J. ssurancc o f allY re lie f. th ey begin to usc the writ ju ri sd ic tion 
processes no t so much 10 vindicate the ir rights or red ress their grieva nces but 
(0 olb trlll'l. (is mllch as pl)ss ib le the ad,'c rsc c:\cn,: i ~ t.! uf pubil..: p0\\"Cr. T hi s in 
turn may lead to :l degree o f pOlit ical const:JlSUS tha t courtS impede socia l 
prugress.6~ 

Taken ill it:i e/l tire cOllleXI , rhe appel/ m Jl ce {lilt! reality of judicial 
a/'bitmrilless presell ts a gral'e {IIreM to Ihe de\'eluplllem alld impact of ad
m iniljfmti\ 'c /UI1' jurisp l'lIdcl!ce IOH'n rds the g ro wth of (II I ethic of public 
pO II ·er. Siude nts o f :ldn;i ni strat ive I:lw and j ustice have 3(."('o rding ly direc ted 
atte ntion to fcasib ll! a llcrn :t ti\'e mode ls o f admin is tra ti\c j ustice. One s uc h 

60. Sa the anal) sis in U3:\I. S/'pm Not\.' 49,:H pp. j ·:w, ;lIld Ihe l itc r~ llIrc then! cit ed . 
6 1. U. Baxi : .w pm Note GO. 
62. Admi ttcdly. this S('\' nlrio of impact a ll p ub tic and polili ca l mi nd or the appea ranc~ and 

rea lily o f arbi tr:uinl!ss in j uJic i:l\ process is ha!il'J in pall on some: pern'plion o f recent 
history and in pari on conj.:c tures. The h .'al sit ua tion is ho und 10 be muc h lIlore compkx. 
and in soml! rcspel'ts eve n ltirfl' re:n t th J.n Ih .: summary presen tati on seeks I') highli ght. And 
WI! ha ve s(i ll III qU:l ll lify :IIlJ qUJlillt ivc ly 3SSCSS Ihl.' appea rl llec l nd I.:'alil), of jud ic ial 
arbi lrariness. 



Introduction 

~ 
mode l is th<1l o f tribunalisa tion: th at is a Inrgc-scCllc network of 
ad mini strative tribunals funclioning unde r a general law regulating all 
tribunals and allowi ng o nly one appeal to the Suprcme Court or the H igh 
Court.63 Another, and no less demanding is the creat ion of public law 
division (since questions of administrative and constitutional law are often 
intertwined) in the Hi gh Courts and the Supreme Court. d ealing exclusively 
with exe rcises and excesses of public power and assured of high juristi c 
compete nce. There might bc o ther feas ibl e mode ls. But this Introduction 
need not be burdened with an elaborate analysis of possible ahern~ti\'es, No 
searc h for genui ne altern~ti\'es can succeed or indeed c"en s tart in the 
abscnce of a c ri tique of th e institutions and processes of administrative law 
and justice, And. in turn. such a critique requires a se nsi tive soc ial 
unde rs tanding of the processes of control over wielders of public po wer 
through judic ial power. Profe!'sor Massey's present work. provocative with 
li ve insights.6J i5 a s tep forward towards thi s kind o f understanding, 
Undeterred by the conventio na l India n models of a law textbook. Massey has 
gone much beyond a narration of the law as it is, Rather. he quitc 
cons istently and ovcn.1y articulates cOllcern about the futur~ cf i rcc [ion~ of 
development. Indeed , what is stri king about this book i ~ tht: ins istence that 
"courts must exercise .ils power fo r the protection of the ' li tt le man', the 
hislOric ~vi ctim o f carcinoge ni c conce ntratio n o f public po\\'er in domi n~1l1 
institutions of governance. 

VII I. SOCI:\ L ACTIOi'." LlT IGATIO:S 

H appil y. a sensitivc soc ial undc rstandi ng of the patho logy or public 
power now leads to a meteoric rise. though h ighly cont rove rs ia l. of the soc ial 
actio n lit iga tion (unhappily mi scalled by an Ame rica n labe l 'public interes t 
liti ga tion' ,) I have traced the gro\\:th of social ac tion liti ga tio n in some de t ~ il 

(' ,"t , St'{' S N . h ill' f\ P~II:\ISTII."TI \'E TRlIl l·;": ,·\l S I ' 1." 1)1.\ (1977) . But a.; thi.' alltht)r 
d ... lnons trates tribunals aT ... rapidly d"::\'<."!{'pi ng th \' ir OWI1 distinctive p robkms c f expone nti a l 
worklC'tJ.d and mlss ive alTcars , 

(IJ , f-or example, ~1J sscy suggests thlt for purpo~~s o f Article 12 invocation there is no 
jU:' lif\C:\ tiQn fm courts to t3k.: the \'iew IIl :!t " pri\'at ... indi\'idu:l ls and bodies 3re not 
amcn;lbk". He suggests thallhe "c('llTec t arrro,l .: h" to Artick 12 is that "every au thority nr 
person who pose a threat to fUf1(bmenl:li ri ghts should be amen:lhle to the jurisdiclif)n o f the 
court", The re\ev3nt lest, he In:liniaiM. shou ld not J:o.c the' ' type of agency" but rather Ih e 
"threat to fund3mcnl:lt ri ghts", (p , 252, infra), Simi1:trly, he ohserves that " in 3 coun lry like 
India where people hH'C no light to know. judici al process grinds slow and other gricv:\!: c..: 
procedu res arc fechle and in\' fril." icnl, perh:lps the di sc re tion to di sobey m:l y prov iJ ..: all 
effccti\'c check on the operation of the gO\'cmmenl mlch incry in a rcckless manner"', (p, 
487, infra), ~! asscy is also the firs t Indian adminiSlralin: hw specia list 10 explic itly ~ay that 
the nOli on of the rule of law has an 'idcolo!!ical' c onun t 3S well ( ,fU PP, 24 -27 , illfra). 

.! ,~ ,.. 
I' •• ; I, .1~" luL 
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c l sr\\'here;('~ ;Jnd Pro fessor r-.1a ssey has. inncv;1t ivc ly, devoted a \vhole 
chJpter to it ill th is rev ised ed ilion.66 Allac ks all, or 'critiques' o f, soc ial 
action lit ig:lIion (SA L) abou nd since it s incepti on. SAL is under allack P)' a 
c ross·secli on Qr re tired ;;Ind si tting justi ces, poli tic i<.ln s , jo urnali sts, lawyers, 
.:ldminist rators and even soci;;11 ac ti vi sts. Some people are tho ught even to be 
h-:adi ng "cheer sq uads" for or against SAL-C.? 

The salient criti c isms against SAL. ill essence, rela te 10 the no tion of the 
j udicia l ro le. Court s and judges ought no t, it is said, 'usurp' the power of 
o ther o rgans of government (Iegisbture, executive ), les t it might lead to 
go\·crnment by judiciary. Courts and judges ought to IC.:lve o ther instilUtions 
to mind thei r legitimate busi ness: they must respect autonomy of other in · 
stitutions o f governance. 

Tn the abst ract, this is an appealing argument. The term ' usurpation' 
suggests c rystal · cla rity concerning institutional roles. But thi s kind of cl arity 
is h3rd to ac hieve or sustain. I have elscwhcrc argued th:lt : 

(i) There is no li lliversnltheory about what judges ought o r ought not 
to do (j udic ial role); 

(ii) M ost purported theories of Ihe judicia l role , on clec-per analysis, 
turn o ut to be relevant 10, and d rawn from, the experience o f the 
rirst \VCl rld soc ieties! and tha t those may no t be uncri ti ca lly ex· 
tcnded to o ur experience; 

(iii) The inheri tcd categories of d is tinction bct,-veen 'legi slation' and 
'adjud ica tio n,' arc, to say the very least, questio nable and ought to 
be qucstioned.N~ 

Be th at as it nl<.l)" c ven ou r rcadi ly imported, duty· frce nNions about the 
jlldici:ll ro le mus t take account o f. and be held by. (h~ oa th o f office taken by 
the justices wh ic h includes the propo'iit ioll that they will "perform their 
du ties . . without fear or fa vour, :Iffccl ion 0r ill · \\'ill and thallhey \1,!illupholcl 
the Const itutio n and tht:. laws.'·c.? 

65 . U. UJ.Xi. "Taking SI(ffaitlg SerivlIsly: Soci(l l Acrion Utigntioll btjort! fhi' Supreme Courl of 
bldia·· ( 19 ; 9·80) . 8 ·9 DLR 91: e."(tcndcd and revi s(,d in LAw & PO\·ERTY: CR fIl CAL 
ESSAYS ( 1989; Uombay, N.~t. Trip:Hhi, U. l3axi t·d. ). 

66 . See pp. 359·378, illfra. 
67 , Coomi Kapoor, "Supreme COllrt: Conflicts ~rirliill " ):-;-OtA TODAY , pp. 126 al 128 

(November 15, 19801). 

6S . U. 133xi, "0,1 UOII' Nol to Judge fh~ Judges: Notes TOII"nrds £mluotioll of illdiciol RQI~" 25 
l .L. 1. 2 12; U. 13axi, "TJr~ TrD\'aiu of Slar~ Duisis il1 India" in A.R. E1Iackshield (ed) 
UGAL CII ,\~GE : EsSA YS t~ HOl'\OUR or: PROFF-SSOR iuuus STO~'E, 34·51 ( 1982). 

69, True, the Cons titution requires an roth from members of Parliament and St3tC Legis latures. 
Uni on and St:\ le Mini sters, Go\"ernors, etc. But all o f these save (he Comptroller and 
Auditor Genera l o f Iridi 3, and the Jus ti ('es , do not t3ke the oo.th to uphold the Constitution. 
They, rather dec lare their faith and allegiance to thl!. 'Constitution of India as by law 
cst.1blished'; some of them, especially the legislators , are obligated to uphold "the ~ 
sovereignty and integrity of Ind ia ' , It is sign ificant lhat the duties arisin g under the VariOUS

I 
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Those who talk glibly about judicial role, on the basis of imported wis
dom (and mostly duty-free wisdom) thus overlook the text of the judicial 
oath prescribed by the Constitution. Can any critic of SAL demonstrate that 
any single SAL matter involved situation of subverting. downgrading or 
merely departing from the oath of judicial office? Non~judicial critics of 
SAL. who s\ ... ·car at SAL and. judicial activism. have never taken any oath 
prescribed by the Constitu tion. So long as the text of the Constitulion 
remains what it is today, no judge can go so far as to say that her conception 
of judicial role disallows her from 'enterlaining' matters \ ... ·hich disclose 
prima facie vio lations of fundame ntal right~ and constitutional provisions 
through g.overnmenta l lawlessness, adm inistrative deviance, tyra nny and 
tortu re. 

The 'usurpation' argument is mi sconceived as a critique of SAL. Should 
not the judges and court respond to SAL petitioners : when police do not 
enforce the law to prevent buying and selling o f women in market oven; 
when superintendents of prisons do not and will no t prevent torture and 
brutali sation of prisoners; when trial courts fail to bring thousands of 
l!ndcnrials to trial s for cruelly lo ng periods of time; when governments fail 
to carry Qut release and rehabilitat ion of bonded labou rers mandated by th -: 
Const~tution and the laws\,..l:Ybeo the o fficials responsible for the admin~ 
istration of minimum wages, contract labour, migrant labour, and labour 
safety legislations (when in many more situations, involving clear violation 
of the law and the Const itution). \:Vhe n they respond .to these, are they 
·usurping, ' in any sense of that word, the powers of other institutions of 
governance? 

Another principal cri ticism is based on the proposition that judges ought 
not to undertake tasks, which they cannot effec ti ve ly accomplish . This is the 
old idea that jurisdiction must be re lated with effectiveness, This idea is 
inv(lked by all and sundry, but when sitling justices and renowned social 
"cli\ ;sts re iterate it. we need to attend to it rather carefully , 

'Effec tiveness' in a way means 'compliance' , If Supreme COUrI'S rel iefs 
and direc tions are not administered. or arc defied wi th impunity, the only 
remedy <lvai lable (0 the SAL petitioner~ is invocation of contempt j urisdic~ 

rorms or o:l.Ih under Ihe Third Schedule are e.'l:pressed dirferenlly . The task of upholding the 
Constil ut ion is for· judges (and for the Comptroller and Auditor General or India) by virtue 
or thei r ooth. Jndges are not required 10 bear raith and altegi3nce to the Constitution : the), 
mU St uphold it with or without fai th and allegiance (whether (Inc: can upho ld anything 
without allegiance is a difrcrenl. and a d ifficull. questi on) . The point here simply is: if 
judges do some things by way of SAL how can they he 5a id to usurp any other insti tutionll 
pcm'crs? Can upholding the: Con<;titution without <lny rear or f:l vour be: ·usurpation' in an}" 
sense or that term'.' Judges and courts remind the nation and its govcrnors Ih:!.t there i ~ 
somcthing called the Constitution of India ; a rcmind~'r o r this nature is nOi 'usllrpltion' oi 
po ..... o;:r but a necessary challenge to abuse or power. to the m~Tiad forms or govcrnmental 
ta ... ·lcssness . 

.' .. , -. " 
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lion . Such in\IlCalion. o f COllr:<:,C. IS di\'l~rsi 0nary \1 f the princi pal i ss ue and to 
he cffecti\c 1\ requires a rewriti ng of the rathe r libera l contempt 
juris;cticlion.70 One may e\'e n spccubt·~ s ituations of confrontation where th e 
Chief Sccfl.:lary nf a State, or the Commissioner of Po lice. o r a f..1inister 
defies with impunity direc tions and o rde rs made in exerci se of co nte mpt '" 
powers. Shuuld courts. and e specially the Supreme COUft. neglect the 
possibi lit y fl f 0PCIl dcfi;mcc of its orde rs and their overall helpless ness in 
C.:1.5C "f open cunfrnnl'Hion? The cxeclII i\"e. possessed both of the power of 
the purse and Ihe ~w()rd. is in an adv:lIltagcolis position with a n a rse nal o f 
techniques (including po we rs (Q appoint and transfer j ust ices of Hi g h Cou rt 
:lnd powers to su p('rsed(~ the j udges in designa ting the Chief Justice o f Indi a) 
to subvc n and thwarl thc judic ial wi ll. ~lany SAL petitions show (e.g. the 
Agra Prolccti \'c Horne Case, the Kesa ri Oal peti tion. lhe Bhagalpur b lindings 
and Rihar undenrial matters) the executive at it s subversive bc~l. 

The Supreme Co un has no t been unaware of the peril s of an uneven 
comba t (though some J ligh COllrts have yet to sho w the same level o f 
sta te spe rsonship in SAL matters). Radica ls. who critic ise lhe Court fo r not 
moving fa sl, or no t go ing far cnough. ha \'c O\'c rlooked the hi sto ric 
c(l :1 slrainls on Ihe judic iary_ C ritics who find COllrts treading warily in ne w 
arenas o f power ha,;e yet to fully appreciate Ih;1I the d iscoursc of SAL is a 
differen t kind o f discourse th a n th ai o f ar!vcrsary jurisdiction . SAL see ks to 
ex ho rt the 1<1\\ less; it s tri ves to m ake them un learn lhe arrogance of th e ir 
ro\vcr; it seeks to cducatt: them in responsible exe rcise of pub li c powe r. The 
SJ\Ljusticcs may com pe l but o nly as a last resor t. 

SA L has initiated a d ialoguc subversivc of our tame certainties a nJ I ·t 
dogmas con(crn ing Lhc j udic ial role. SAL. and judicial review generally. is 
:'In ongoin g aspcc t o f the struggle to realign the balance of powc r between the 
governo rs and the governed. It is an e ffort to make thc rule-of· law no tions. 
whic h have pre-eminently served the ru lers to increasingly serve as well thc 
ruled of Ind ia. 

Finally (without being cxhaustiyc) there arc those who Tll:'lintain that the 
Supreme COLI rt is not effective in terms of providing real re li e f to those 
h.:lrmcd by abuse of power. T hi s kind of criti c ism, coming ;'IS it does from 
gifted ~Ind dedicated activists ( like Vasudha Dhag,ullwar) deserves serio us 
:lcknowlcdgemcnt. Her point . essentially, lies in a series of enrnest a nd exis t
ential questions: \Vhat happe ns after the Supreme Court has dec ided o n S AL 
petition? Who is goi ng to assure that bonded labourers frecd by a judicial 
ord er, arc actually rehabilitated? \Vhat happens, in real li fe . to the released 
undcrt ri al s - who g ives them a reco mpense for mi ssed opportunities (edu
ca tion. so~i.alis_ation, employmenl)? \Vhen extrajudicial murders (through 
fake 'cncounters' o r 'anti·dacoity· operations) occur. how do court's dircc-

70. S~'': U. nl~i, suprn Note 66. 
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li ves/orders prolecl people? She maintains, rightly, lhal wilhout follow-up 
act ion SAL orders n1erely have a symbolic cHeet; some amel ioration in the 
pligh t of vict ims occurs bUi the structure of suffering. and systems of su f
fering. continue to assert themselves.. 

What follows from thi s anguished ana lysis? Surely. no one intends to 
say that the court and the judicial process wi ll solve all the nation' s ills. Nor. 
su rely. should courts permit such an impression to ari~e . Furthermore. courts 
should be. and usua lly are. cautious and should no t allow SAL petitions to be 
filed by people who seek to pursue thei r self-interest lhrough lhe device of 
SAL. That having' been said. what critics mean has Ilothing to do with SAL 
jurisdiction . Their agony. genuine as it is. has to do with callousness of 
groups and institutions. which fai l to utilise effectively the normative 
enunciations of Supreme Court' (and High Cou rts) as resources to steadfastly 
pursue their constitutiona l du ties as citizens. individually and collectively. 
The SAL endeavour will be effective. in its vast socio-political significance. 
on ly when the well-endowed f ew begin to fi ght for the disadvantaged, 
disp<,:?ssessed, and deprived millions of Indians. The SAL endeavour is the 
ca ll to thinking humanity to suffer by- the suffering humanity, which has now 
begu n to thi"k. As Karl Marx sa id : 

"The existence of a suffering human ity which thinks and of 
th inking humanity which is oppressed wi ll necessarily be unpalatable for 
the pass i .... e animal and the world of Philistines.... The longer 
ci rcumstances give thinkin g humanity time to reflect and suffering 
humanity time to rally. the more fini shed when born wi ll be th e product 
that the wor ld carries in its womb." 
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