
CHAPTER 1

INTRODUCTORY

Administrative Law, scope of.
It is usual to start textbooks with a definition. But, as in other branches

of developing law, it is difficult to arrive at an agreed definition because
different scholars and jurists are likely to look at the subject from the aspect
arising from the particular problems before them for the time being. The
purpose of the reader would, therefore, be best served by analysing the broad
features of Administrative Law with reference to other branches of law, and
then to discuss some leading definitions.

Any textbook on Jurisprudence 1 will show that both Constitutional and
Administrative Law are branches of 'public law', as

A branch of Public Law, distinguished from 'private law' which deals with
the rights and liabilities of private individuals in

relation to one another. But Constitutional and Administrative Law deal with
the relation of individuals with the State and other 'public' bodies.

Constitutional and Administrative Law are so interrelated that it is
difficult to explain the .scope and extent of Administrative Law without
reference to those of Constitutional Law.

According to Holland,2 while constitutional law describes the various
organs of the sovereign power as at rest, —administrative law describes them
as in motion. Maitland3 says that the above view of Holland cannot be

accepted if it means that constitutional law merely
Relation with Constitu. deals with the structure while administrative law
tional Law,	 deals with the functions of the organs of govern.

meat; for, in that case the powers and prerogatives
of the Crown would be relegated to the sphere of administrative law as to
which no one would agree. That is why Keith observed—

"it is logically impossible to distinguish administrative from constitutional
law and all attempts to do so are artificial."4

The consensus of opinion amongst English textbook writers is that the
distinction between constitutional law and administrative law is one of degree
and oonvenience rather than of principle. While constitutional law deals with
the general principles5 relating to the organisation and power of the organs
of the State and their relations inter Se and towards the citizens, administrative
law is that aspect of constitutional law which deals in detail with the powers
and functions of the administrative authorities, including the civil services,
public departments, local authorities and other statutory bodies exercising

1. E.g., Salmond, Jurisprudence, 10th Ed., 1948, p. 506; Wade & Phillips,
Constitutional Law, 8th Ed., 1970, p. 583.

2. Holland, Jurisprudence, 13th Ed., p. 374.
3. Maitland, Constitutional History (1908), pp. 526-39.
4. Ridge's Constitutional Law of England. 7th &I, revised by A.B. Keith, 1939, p. 1.
5. Jennings, Law and the Constitution, 5th Ed., p. 217.
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public fuiictions and wielding iousi-goec'rooien tat power ' . '1 bus, chile con-

s t itutional law is concerned with the constitutional stntui ul i:inisters and
civil servants, the organisation of' the services or the working of the various
departments of the government belong to the sphere of administrative law.

In the words of Jennings,° the subject-mutter of adm nistritive law is public
administration and it determines the organis;ttion, Iiinctions, powers iid
duties of 'iiclministrativc' authorities.

In countries having a written Constitution, such is the U.S.A. or I,idjo,

however, the distinction between Constitutional and Administrative Law is
nut so much blurred inasmuch as the law relating to the Constitution is to

hiund in the organic instrantent wliileAdininistrative Law is, in tho'main,°
to he found from sources outside the written CiinstiLuttort, such as statutes,
stutu tot') i nstruoieiits and case-law. Nevertheless, in these countries, too,
there is a close interrelation between constitutional and administrative law
in so fur as the latter is concerned with the funcnons and powers of, and

control over, the administrative authori ties. 7 The Constitution imposes certain
limitations, such us the l'undainenceil i'iglltii, upon all govei'nuic'ntal po\vei's
and it' an administrative authority transgresses any 01' these limitations or
any other mandatory provision of the Constitution, the administrative act
will he void and viii beset decliirecl ii',' the Courts. 'dir' Imluiee Constitution

also provides constitutional remedies, such as the writs known in England
as the 'Prerogative writs' by means of' which, apart From the remedies available
under the general law, an individual aggrieved b y sunie ielniiiiistrative action

ma y have his remed y from the Courts.

According to Dice)', 8 it is one of the basic principles of English Con-
stitutional Law that all authorities within the State, including the Executive,
must he under the control of the oi'din:ir y courts. As In liciw this control is
exercised over the administrative authorities collies within the province of
Adiniitisl rative Law. Broadly speaking, this control is exercised under three
broad heads, in so far as the functions of the administrative authorities are
threefold.— legislative, judicial and purely administrative

(i) The legislative function of the administrative authorities is to make
subordinate legislation, i.e., rules, orders and the like, in exercise if ' mowers

conferred by statutes,
It is the business of the Courts to see that in making such subordinate

legislation, the administrative tuthuri ties do not exceed the powers conferred
by the relevant statute, and the doctrine which is applied by the CourLs is

that of ultra e'i,'es,

(ii) 'there are many administrative authorities which are empowered
by statute to exercise quasi-judicial powers, that is to say, to determine the

rights of' parties, without being 'courts'. Some such authorities are conimozily
known as administrative tribunals.

Inasmuch as such tribunals or authorities are required b y the relevant

statutes to proceed in -,I judicial manner, i.e., b y hearing the parties, the
courts of law can interfere with their decisions by the writs of prohibition

and certiorari (see post) when they act ultra m,'ires the statute by which they

Aim t'x,	 tiDo is i;ffired b y thu Constitution of India in so [hr as it contains
provisions reI;etmg to the Civil Services in l'am't XIV.

7	 Davis, ill hi Administrative I_act.' 'lest (iOht, p. 1), thus ilc'flncs Ad ci in cci ra tree

I .aw as "I lie it w coil cern ii ig the pde'em's and procedures ref ad runt strut ice igeilc'ies

ioel tiling specici dv Eli t' 111 1c  ijoi''rei lug judic'ici / rceiew of adm in j gm	 action"

8.	 Dicc'v, Lame' of the Constitution, 1959, pp. 47, 193.
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were empowered to decide the disputes or when they are without jurisdiction
for other reasons, or their decisions are contrary to the principles of natural
justice or are vitiated by apparent errors of law.

(iii) The rest of the functions of the administrative authorities are purely
administrative.

In this sphere, the Court's function is obviously restricted because the
administrative authorities are more frequently empowered by statutes to act
according to their discretion and according to their subjective satisfaction.
The Courts can interfere by the writ of mandamus (see post) primarily where
the authority concerned has exceeded its statutory powers or refused to
discharge its statutory duty.

Another point to be noted, in this context, is that in the Anglo-
American world, Administrative Law is a later development in the history
of Jurisprudence, inasmuch as Administrative Law springs as an offshoot or
species from the genus Constitutional Law, which first established the ac-
countability of the State to the people. This is being treated separately, in
the next chapter. That chapter will also demonstrate that whatever might
be its origin, Administrative Law to-day forms a separate branch of law, and
a subject for separate study, even though at points it may overlap with the
scope of Constitutional Law.

Administration and Administrative Law.
As its derivation shows, 'Administrative Law' is the law relating to

the 'Administration'. It is, however, not co-extensive with the scope of the
term 'Administration'.

In order to appreciate the meaning of these expressions, we must refer,
briefly, to certain terms of Political Science.

The 'State' may shortly be described as an independent political society,
occupying a definite territory, and having for its primary object,—the defence
of the territory against external aggression and the maintenance of order and
justice within the community itself.

The essential elements of a State, thus, arc--Q) a group of persons;
(ii) the occupation of a determinate portion of the Earth's surface which
constitutes the home of the population acting together for common purposes;
(iii) independence of foreign control; and (iv) a common supreme authority
through which the collective will is expressed and enforced. The last two
elements may be shortly referred to as external and internal sovereignty.

.l'he 'Government' is the agency or organisation through which the will
of the State is formulated and expressed and the sovereign power of the
State is exercised. While Governments char.ge. the State remains permanent
notwithstanding changes in the Government. The State and the Government
are thus not identical. While the State is the sovereign community itself, the
Government is its organ through which it acts. The essential functions of a
Government are classsified as executive, legislative and judicial.

'Administration' is a technical term, referring to the sum total of acts
by which the will of the State is effectuated. It is a function of the Government

as a whole in the broader sense, but, more par-

Administration.	 ticularly, of the Executive branch of the Govern-
ment, i.e., the residue left after the functions of
the Legislature and the Judiciary are exhausted,9

9. Cf. Goodnow, Comparative Administrative Law (1893), Vol. 1, P. 4.
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Administration, e.g., includes the appointment of olficoi -s of the government,
levy and collection of taxes, the execution of laws, the enforcement ofjudgmerits
of courts. Ott the other hand, the function of administration, to-day, clues not
exclusively belong to the Executive consisting of the head of the State, the
Ministers and the Civil Service, but is shared b y the local authorities 16 and
 number of administrative tribunals and other statutor y bodies endowed

With public futictiona. ]it MaitloiulH discerned this as (-:,rl y as 1908
when ho wrote- -

We are becoming -I governed nation goveri iii by all tin a Icr of cou ii cii a.
hoztr'.ls and officers, central and local, high in low, escretriag tub i wets winch have
bccu comniittocl to thctii Lv modern stat non."

The void 'adannint ration', thus, refers to the entire machinery by which
the country is administered according to laws made by the Legislature as
well as the policy decisions made by the Executive,—as applied to particular
hicts and circumstances.

AdininstraLive Law is that body of law which concerns the function of
administration and the relations of the administrative authorities with the

individuals as well as the other authorities of the
State. It does not, however, deal with the organisa-

Administrative Lat.	 tion of those administrative authorities and their
internal problems, which come within the scope of

Public Administration', and the allied subject of Political Science.
The various categories of administrative authorities whose powers, duties

and liabilities are dealt with by Administrative Law are the Government
Departments, public officials, statutory bodies and public corporations, ad-
mninistrativo tribunals, local authorities.

The various authtoritie. referred to above, who participate in the
hti ' incss of administration are administrative

Scope of thiss work.	
nulborilies, sometimes collectively referred to as
'the Au ministration

,
 . Administrative Law deals with

the powers of these administrative authorities, the
legal relationship between such authorities and the individual and the justiciable
rights of the indivirlual mis against the Administration'. The citizen may have
in, md tics Cmom is the Alilrlilli ,,LYaUiori b y correspon cii' ice and d'partmentn I
rejiresentatioti in the plurality of cases. Bitt the scope of the present work
is to indicate the remedies which are available in a court of low and the
principles by the application of which the courts would be in a position to
keep the administrative authorities tinder the Role of Law. 12 This emphasis
on the judiciul aspect of administrative law defines the scope of the present
work.

Classification of Administrative Action.
,Judicial control of administrative action or administrative power is one

of the contents of administrative law. But administrative action is of different

10. That is, authorities who at-c, more or less, iutonemnou.s bodies carrying on
the administration of different local areas or discharging some administrative functions
in relation thereto, subject to statutory (and constitutional) limitations.

It. Ma LI mind, Constitutional History (1908), p. 501.
12. Cf. Frankfurter, quoted in Vom l3aur's Ad,ni,iislrutitme i_ow, 1946, p. in.—

Administrative law deals with the field of legal control exercised by law-administrating
agencies other thaii courts, and tIme field of control exercised by courts ever so cit
agencies."
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kinds and no proper treatment is possible without classifying the acts of
administrative authorities under several heads.

The Committee on Ministers' Powers 13 attempted to simplify matters
by defining administrative action as action 'based on a decision on policy'.
This definition, however, emphasises that aspect of the functions of administra-
tive authorities which may be said to be of the 'purely administrative' type
and overlooks that there is a volume of administrative function which simulates
a judicial decision, and, in the words of Cooper v. Wilson, 14 

"approaches in
point of degree very near to the judicial". This definition also fails to take
account of the function of subordinate legislation or the rule-making function
belonging to the administrative authorities.

An administrative act, is, primarily, 15 the act of an adminstrative
authority (or 'agency', as it is named in the American Administrative Procedure
Act, 1946). Any agency or limb of the Government, other than the Legislature
or the Judiciary, is an administrative authority. In our Constitution, the
'executive power' of the Union is vested in the President, by Art. 53(1) and

that of a State is vested in the Governor, by Art.

Executive power and	 154(1). It being impossible for the President or the
administrative action.	 Governor to exercise every executive function per-

sonally, the Constitution authorises either of them
to exercise the executive power either directly or through officers subordinate
to him. Evidently, these executive authorities, together with the host of their
subordinates, who exercise the 'executive power' under the Constitutiop, are
administrative authorities. These would also include the 'local authorities' and
other authorities, referred to in Art. 12, in whom the 'executive power' of
the State may he vested.

This begs the question 'what is executive power'. Simple as it appears,
the Supreme Court did not find it to be so when it had to analyse the
executive function, in Rain Jawaya v. State of Punjab. 16 It was once thought

that the function of the Executive was simply to
execute the laws. But, with the advent of the

Executive power.	 'Welfare State' and the growth of industrialisation
with its concomitant problems, the State has ceased

to be a mere Police State, and the function of the Executive has ceased to
be merely the carrying out of the laws made by the Legislature. The Executive
has to initiate policy and it is open to the Executive to undertake measures
in various spheres either without legislation or in advance of legislative
sanion. After an analysis of various provisions of our Constitution, the
Supreme Court came to the conclusion that except for incurring expenditure
or for affecting private rights, prior legislative sanction is not necessary to
undertake every executive or administrative function. The executive function
has thus come to be the residuary function of the State. 16-17

In the words of our Supreme Court-
1t may not be possible to frame an exhaustive definition of what executive

function means and implies. Ordinarily, the executive power Connotes the residue of
governmental functions that remain after legislative and judicial functions are taken
away subject, of course, to the provisions of the Constitution or of any law." 16

13. Otherwise known as the Donoughmore Committee, which reported in 1932.
14. Cooper v. Wilson, (1937) 2 K.B. 309.
15. 'Primarily', because even a court or judicial authority may sometimes perform

an administrative function, e.g., the organisation and control of its own staff.
16. Rain Jawaya v. State of Punjab, (1955) 2 S.C.R. 225 (236).
17. Jayantilal v. Rana, A. 1964 S.C. 648 (655).
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An administrative act may, accordingly, be statutory as well as non-
statutury

It is clear that a very wide area of activities is comprised within the
sphere of 'administrative action' and that even though an administrative
authority is an authority which is other than the Courts or the Legislatures
of the country, the residuary functions of the Administration may themselves
partake of the legislative or the judicial quality. The fiction of 'quasi' has,
accordingly, been invented to distinguish these acts of the administrative
authorities from the acts of the Legislature and the Judiciary.

The acts of the administrative authorities, thus, may be divided into
three broad categories:

(a) Quasi-legislative .' This is the function of subordinate legislation or
that of making rules, regulations and other statutory instruments to hill in
the details of legislative enactments in order to make the execution of the
laws possible. 17

While the legislative function is vested in the Legislature of a country
in India., the Union Parliament and the State Legislatures (Art. 2451 b y its

Constitution, the administrative authorities may make subordiqate legislation,
when so empowered b y the Legislature. This function of subordinate legislation
is popmil:irly known as 'rule-making' function, though there are other species
of subordinate legislation than Rules, such as regulations, orders, b),e-laws.
This function of the Administration wil he elaborated in Ch. IV, post.

(b) Purely' Administrative : While time instruments of subordinate legis-
lation are general ill their operation just as the laws made by the Legislature
are,—applying to a class of persons or objects, coming within the scope of
the statutes under which they are made.—an administrative act or order
simpl y disposes of a particular case (e.g., referring a partcctlar industrial
dispute to an Industrial Tribunal 18 ), or merely enunciates the policy to be
pursu mid by tile ad in mi stra tive authority or the Government without immedi ate ly
affecting the rights of any individual, 13 or makes inquiries or investigations
as a preliminary 20 to judicial or legislative proceedings, or appoints a particular
person to an office, or refers a matter to a statutory tribunal for adjudication,'
or transfers a ease from one area to snother, 2 or makes a contract or
transfers property in exercise of its statutory 23 or constitutional	 powers.

An administrative order may be made not only in exercise of a
statutory power but may sometimes be macIc without any statutory authority,
for, as explained at p. 5, ante, legislative sanction is not necessary for all
executive acts.

Though the gulf between purely administrative acts and quasi-judicial
acts (below) has been narrowed down by including within the quasi-judicial
fold all administrative acts which inflict upon an individual civil consequences, 26

18.Nemcspapers Ltd. v,-Industrial Tribunal, A. 1957 S.C. 532 (539)
19. State of U.P. v. Vijay, A. 1982 S.C. 1234 (para. 3).
20. Peartb'rg v. Vart y, (1972) 2 All E.R. 6 (18, 21) ILL.; l-Icar(s ,,/ Oak Co. V.

AG., (1932) A.C. 392; Norwest v. Dept. of Trade, (1978) 3 W.L.R. 73 (89) C. A.;
Norayonlal v. Mistmy, A. 1961 S.C. 29 (pars. 21).

21. C1 Mmsa/ jar v. Venleotncholani, A. 1956 S.C. 246 (266).
22. l'oioma?al v. Union of India, A. 1957 S.C. 397 (110).
23. (1. li'ikhy v. Delhi Municipalrly, A. 1962 S.C. 554 (559).
24. Cf. Aris. 298-299 of our Constitution.
25. Rnoi Jawaya v. State of Punjab, (1955) 2 S.C.R. 225.
26. Kraipah v. Union of India, A. 1970 S.C. 150; Mane/az v. Union of India,
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there is still a strip left, which may be called purely administrative, because
it is not saddled with the obligation to hear anybody before taking 'action,
e.g., matters relating to the formulation or alteration of Government policy, 19 or
the exercise of a purely contractual power, 27 or a mere preliminary inquiry
which does not finally decide the rights of the parti es, 2° and the like.'°

This category of administrative action will be elaborated in Ch. 5,
post.

(c) Quasi-judicial: When an administrative act immediately affects an
individual's legal rights 26 or the law requires 28 that in coming to its decision
in the matter the administrative authority must follow a procedure simulating
the judicial process, the administrative act becomes quasi-judicial. Under the
American Administrative Procedure Act, 1946, it is termed 'administrative
adjudication',—indicating the process for the formulation of an order'.

In short, it is only the additional requirement to follow a particular
procedure to ensure a minimum of fairness or justice that distinguishes a
quasi-judicial act from an administrative act. 29-30 Apart from this, both an
administrative and a quasi-judicial decision are arrived at uon consideration
of administrative policy and expediency, or upon subjective 1 considerations
as distinguished from judicial decisions which are arrived at by applying fixed
objective standards and the merits of the cases of the parties before the
Court, uninfluenced by any consideration of a predetermined policy. 32

In the result, the distinction between administrative and other actions
rests not on the nature of the authority doing the act, but on the nature of
the function in the discharge of which the act in question has been done 33
arid, in fact, an administrative authority may have the obligation to act
quasi-judicially in some matters or at some stages of the same matter, though
as regards the rest, 34-35 his acts will be purely administrative.

Rule of Law and Administrative Law.
One of the basic features of the English Constitutional system, according

to Dic'ey, 36 is the Rule of Law, and the ingredients37 of this Rule of law
are—

A. 1978 S.C. 597; Kczpoor v. Jaginohan, A. 1981 S.C. 136; Eurasian Equipment v, State
of W.B., A. 1975 S.C. 266; Vito ngandoa v. Executive Office, A. 1978 S.C. 930; State
of Punjab v. Ajudhia, A. 1981 S.C. 1374: State of Orissa v. Jiinapani, A. 1967 S.C.
1269 (1271); Mohincler v. Chief Election Commr., A. 1978 S.C. 851 (para. 44).

27. l?adhahrishna v. State of Bihai, A. 1977 S.C. 1498 (para. 2:J.
8. Nageswara v. A.P.S.II.T.C., A. 1959 SC. 308 (321).

29. R. v. Manchester Legal Aid Committee, (1952) 1 All E.R. 480; Pcorlberg v.
Varty, (1972) 2 All E.R. 6 (15, 17) ILL.; Wiseman v. J3ornernan, (1969) 3 All E.R. 275
(277) IlL.

30. Cf. liorinagor Sugar Mills v. Shyanz Sundar, A. 1961 S.C. 1669 (1675).
31. Sad/tu Singh v. Delhi Admn., A. 1966 S.C. 91.
32. Sharp v. Wakefield (1891) A.C. 173 (179); Franklin v. Minister of Planning,

(1947) 2 All E.R. 289 (H.L.).
33. Bd. of Revenue v. Vidyawati, A. 1962 S.C. 1217 (1220).
34. R. v. Registrar of Building Societies, (1960) 2 All E.R. 549; Pearlberg V.

Varty, (1972) 2 All E.R. 6 (20) H.L.
35. State of Madras v, Sarathy, (1953) S.C.R. 534.
36. Dicey, Law of the Constitution, 10th Ed., pp. 202.03.
37. See also Hewart. New Despotism. pp. 26.27.
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(a) Absence of arbitrary power oil 	 part of the Government, which
means that the Administration possesses no at--

Rule of Law, according	 bitrary powers apart from those conferred by law.
0 Dicey,	

From this follows the corollary that no man
is punishable or can be made to suffer in body or

goods, except for a distinct breach of law established in the ordinary legal
manner before the ordinary courts of the land.

(b) Equality of all persons in the eye of law, which involves the equal
subjection of all persons to the "ordinary law of the land administered by
the ordinary law courts".

Elaborating this second corollary. Diccy observed---
"not only that no men is above the law, but (what is a difk'rent tin ng) that

here every man, whatever be his rank or condition, is subject to the ordinar y law of
the realm and amenable to the jurisdiction of the ordinary tribunals".

But since the publication of his First Edition (1885), conditions in
England have changed so as to make his classical view untenable on both
the above points. For,—

(a) By ordinary law, he meant the common law and statute law, i.e.,
linc' macic by Parliament. But subordinate or delegated legislation by the
executive Departments has since come to form the bulk of the law. So, a
problem has arisen how far the rule of the ordinary law of the land can be
iniiiiituned consistently with the existence and development of such departmen-
tal legislation, i.e., legislation by other than legislative bodies.

(b) Oil other hand, by 'ordinary Courts', Dicey meant the judicial
tribunals. But owing to the complexity of modern social conditions and the
increase of, functions of the State (resulting from the transition from the
negative or laissez-faire concept to that of the 'welfare' or 'public service'
concept of the State), Parliament has been compelled to entrust the power
of deciding administrative or quasi-judicial issues arising out of the ad-
ministration of all to the Department which is responsible for administering
that Act, or to an 'administrative tribunal',

And dhusU anmiiiii-.traiive tribwmais uiilcv (lOin CO I n I I I 011-i a 1W courts -
"in precisely the particulars which furnish the reasons fhr the common law insistence

that every individual shall be entitled to have his rights tried in a court of law".'
Broadly speaking, an administrative tribunal differs li-oni a court of

law on the following points, which will he fully explained hereafter
i) An administrative body lacks that independence 11-0111 political forces

which characterises a Judge; an administrative
How	 administrative	 tribunal must, naturall y , have a bias towards the
tribunals differ from	 administrative point of view or the interests of theCourts.	

administration, so that its decision cannot be as
impartial or disinterested as a judicial decision.

(ii) A court cannot act until a dispute has arisen anti comes before it
in an y of the modes laid down by law. An administrative authority may
initiate proceedings in anticipation of any dispute and then exercise quasi-
judicial p0vt1'5at some stage of that proceeding.

(iii) A court, subject to rare exceptions, conducts its proceedings in
public; all 	 tribunal may not.

35. Dickinson, Adniinistrritii'e Jastice (1927, p. 32) quoted in Schwartz. Law &
the Axccmitwe in Britain, (1949), p. 12; 1-lewart, New Despotism, p. 36.
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(iv) The result, in a judicial proceeding, is governed by the impartial
application of principles which are known and established. An administrative
tribunal is not bound by precedents and has a larger freedom to act according
to administrative policy and discretion.

(v) Rules of evidence are not binding on administrative tribunals.
Here, then, arises the question how far this administrative justice is

consistent with the subjection of all to the ordinary courts of law.
Since the Rule of Law or supremacy of law 39 is a feature not only of

the English political system but also of the other
Modern significance of countries where that political system has beenRule of Law.	

imported, with or without modifications, such as
the U.S.A. 39 or India, 40 and the subsequent

encroachments upon the Rule of Law, just stated, have taken place also in
these countries, the problem of control of the administrative authorities,
including tribunals, by the ordinary courts of the land, has arisen in all
these countries. If the growth of administrative agencies and the expansion
of their activities have become inevitable under modern conditions, the Rule
of Law can be inaintiained only if they are brought under the control of the
ordinary law and the ordinary courts. Administrative Law, in so far as it
deals with that control, has thus become a necessary safeguard for the
maintenance of the Rule of Law. 40

Control of these authorities, to anticipate, not merely means that the
ordinary courts which have the power in this behalf will insist that these
authorities will not exercise any power not founded on the law, but also that
they must conform to the minimum standards of fairness and justice which
may be expected b1 a litigant before the court of law. As the Report of the
Franks Committee 1 

observes, it further means that—
.. decisions should be made by the application of known principles ci' laws ."'0
In short, the courts interfere with the acts of the administrative

authorities by the application of the principles of ultra uires and natural
justice,12 which will be more fully explained hereafter.

Constitutional background of Administrative Law.
In England, Constitutional Law has no special impact on Administrative

Law, because the English Constitution is unwritten and, as Dicey explained
it, 3 the rules which in other countries form part

U. K.	
of a constitutional code are, in England, the result
of the ordinary law of the land. In the result,

whatever control the administrative authorities can be subjected to must he
deduced from the ordinary law, as contained in statutes and judicial decisions.

But, in countries having written Constitutions there is an additional
source of control over administrative action, and that is the written Constitution
which imposes limitations upon all organs of the body politic. As will appear
in the Chapter on Judicial Review, in countries like the U.S.A. or India, an

39. Cf. Stark v. Wjekard, (1944) 321 U.S. 288 (310).
40. lnn'in v. Jiajnarai,i, A. 1975 S.C. 2299 (2352, 2384, 2469-70); 14th Rep. of

of Law Commission, (1958), Vol. II, PP . 671-73.
41. Cind. 218, porn. 20.
42. O'Reilly v. Mackinan, (1982) 3 All E.R. 1124 (1130) H.L.
43. Dicey, Law of the Constitution, 10th Ed., p . 203.
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inquiry into the sources and modes of judicial control over administrative
authorities have to be studied from a twofold point of view, constitutional
and non-constitutional. It is for this reason that while at the very outset we
endeavoured to distinguish the scope of Administrative Law fx-oin that of
Constitutional Law, we also pointed out (p. 2, ante) that in a country having

a written Constitution with judicial review, it is not possible to separate the

two into watertight compartments.
The reason is that the written Constitution, being the organic law, not

only sets up but also imposes limitations upon the powers of all the organs
of the State, legislative, executive or judicial, and if any of these limitations
be transgressed by any of these organs, the act so done will be unconstitutional
and invalid.

So far as the acts of the Executive or the Administration is concerned,

this is secured in India in the following manner

(a) The legislative acts of the Administration, i.e., statutory instruments
(or subordinate legislation) are expressly brought within the fold of Art. 13

of the Constitution, by defining 'law' as including
India.	 'order, bye-law, rule, regulation, notifica-

tion... having the force of law'. A statutory instru-
ment can, therefore, be challenged as invalid not only on the ground of being

ultra utres the statute which confers power to make it (as in all common-law
countries), but also on the additional ground that it contravenes an y of the

fundamental rights guaranteed by Part III of the Constitution.'

(b) Even where the administrative action is non-legislative and does
not even rest on any statute and is purely administrative, it will be void if
it contravenes any of those fundamental rights which constitute limitations
against any State action. Here, then, is an additional ground for judicial
review in countries like the U.S.A. or India, in a sphere where the common

law doctrine of ultra vires is not applicable because the impugned act is

non-statutory. Thus-
(i) A non-statutory administrative act ma y be void if offends against

Am-t. 14, guaranteeing equal proLcction; 4 Art. 2946 or 30,46 guaranteein

minority rights; Art. 19, guaranteeing freedom of speech, association, etc.;
 16, guaranteeing equality of opportunity in employment. 

48

To illustrate—
Even though the Administration is free to change its administrative

policy or its non-statutory instructions to its subordinates at any time it

likes, 49 the Court would strike down such change if it operates as discriminatory,

44. Vide Basu's Shorter Constitution of India, 11th Ed., pp. 33-34, 36; Chandrakant
v. Jasgit, A. 1962 S.C. 204 (208-9); Tahir Husain v. Dt. Board, A. 1954 S.C. 630;
Rashid Ahmed v. Municipal Board, (1950) S.C.R. 566; State of Rajasthan v. Nathnial.
(1954) S.C.R. 982; Dwarha Prasad v. State of UP., (1954) S.C.R. 803; Zafar v. Asst.
Custodian, A. 1967 S.C. 106 (107)

45. Bidi Supply Co. v. Union of India. (1956) S.C.R. 267 (275-77).

46. State of Bombay v. Education Society. (1955) 1 S.C.R. 568.

47. Kameshwor v. State of Bihar, A. 1962 S.C. 1166; Chosh v. Joseph, A. 1963

S.C. 812.
43. Krishna Chandra v. Tractor Organisation, A. 1962 S.C. 602; Gazula v. State

of .4.P., (1961) 2 S.C.R. 931 (948); Mervyn v. Collector of Customs, A. 1967 S.C. 52

(57).
49. Sethi v. Union of Indio. A. 1978 S.C. 2164 (paras. 15-16); Sanjeeu Coke V.
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so as to violate the fundamental right under Art. 14 of the person or persons
discriminated against.4950

(ii) It shall also be void if it seeks to affect a fundamental law by
non-statutory action where the Constitution says that it can be done only by
making a law, e.g., (a) Art. 19;51 (b) Art. 21;2 (c) Art. 300A.

(c) An administrative act, whether statutory or non-statutor y , will be
void if it contravenes any of the mandatory and justiciable provisions of the
Constitution, outside the realm of Fundamental Rights included in Part III,
e.g.. Arts. 265;	 301;55 311;	 314.

(d) Where the administrative act is statutory, there is an additional
Constitutional ground upon which its validity may be challenged, namol y , that
the statute, under which Lhe administrative order has been made, is itself
unconstitutal,

(e) Where the impugned order is quasi-judicial, similarly, it may be
challenged on the grounds, inter a/ia,—.

(I) that the order is unconstitutional;59
I , i) that the law under which the order has been nude is itself uncoflstitutiuna 1.60

Constitutional Law thus enters into the Judicial Review Chapter in
Administrative Law in a country like the U.S.A. or India. In these countries,

it is the duty of the Courts to see that the1	 .A.. India.	
it

 is carried on not only subject to
the Rule of Law but also subject to the Constitution.

While an attack upon the constitutionality of a statute appertains to Con-
stitutional Law, the constitutionality of an administrative action properly
belongs to Administrative Law; but the provisions of the same Constitution
constitute the touchstone in both the spheres.

The object. of both the common law doctrine uf Rule of Law or supremacy
of law and a written Constitution is the same, namely, the control of arbitrary
power and while the Rule of Law insists that—

the agencies of government are no more free than the private individual to act
according to their own arbitrary will or whim hut must conform to legal rules developed
and applied by the courts,

the business of a written Constitution is to embody these standards

Bharat Coking, A. 1983 S.C. 239 (para. 21); State of UP. v. Vijay, A. 1982 S.C. 1234
(para. 3)

50. State of Afysore v. Srccric'usunrurthy, (1976) 1 S.C.C. 317 (para. 18).
51. Khorak Singh v. State of UP., A. 1963 S.C. 1295 (1305).
52. Ram .Varayan v. Stole of Delhi, (1953) S.C.R. 652.
53. Vireutha v, Stole of UP., (1955) 1 S.C.R. 415; Dwor/io v. State of Bihar,

A. 1959 S.C. 249 (253),
54. State of Kerala v. Joseph, A. 1958 S.C. 296; Ghuiarn v. State of Rajasthan,

A. 1963 S.C. 379 (382).
55. Ali(ibori Tea Co. v. Stole of Assam, A. 1961 S.C. 232.
56. Sukh/cans v. Slate of Punjab, A. 1962 S.C. 1711 (1718).
57. Accountant General V. L/aksh,, A. 1962 S.C. 505 (507).
58. State of Mac/roe v. Row, (1952) S.C.R. 597; Dworlth v. State of UP., A.

1954 S.C. 224; Coocje,jee v. Excise Cornrnr., (1954) S.C.R. 873.
59. &i/i Supply Co. v. Union of India, (1956) S.C.R. 267 (277-78).
60. Coin cii ,. v. Luk.chrn in die, (1954) S.0 .R. 1005; Express Newspop'rs v. Union

of India, A. 1958 S.C. 578 (643); Bengal Immunity V. Slate of Bihar, (1955) 2 S.C.R.
603.

61. Harlan Stone, quoted in Vorn	 cur's Administrativeistrccticu' l.a cv, 1946, p. 5n
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in the form of constitutional guarantees and limitations and it is the duty
of the Courts to protect the individual from an invasion of these guarantees
not only by the departments of government but also by all administrative
agencies, big or small.62

Some representative definitions of Administrative Law.
In course of the foregoing discussion we have occasionaly referred to

the definitions given by different jurists, having in view different aspects of
Administrative Law.

Most writers seek to describe the subject by analysing its components,
which we have already mentioned. Thus, Jennings 63 points out that it has

two elements
(a) It is a law relating to the administration'.
(b) It determines the organisation, powers and duties of administrative

authorities.
The two elements 'control' and 'functions' are similarly relied upon by

Wade :64

(a) It is the law relating to the control of governmental power, its
object being to bring under legal control the powers of all public authorities
other than Parliament, and also to compel them to perform their duties.

(b) It is the body of general principles which govern the exercise of
powers and duties by public authorities, or the law about the manner in
which public authorities must exercise their functions. 64

A more detailed and comprehensive description is to be found in
Halsbury :65

- . the law relating to the discharge of functions of a public nature in
government and administration. It includes functions of public authorities and officers
and of special tribunals, judicial review of the exercise of those functions, tim civil
liability and legal protection of those purporting to exercise them and aspects of the
means whereby extrajudicial redress may be obtainable at the instance of persons
aggrieved

The shave elements are reflected, in different phraseology, in Prof

Schwartz's hook 66

"Administrative law is that branch of the law which controls the administrative
operations of government. It sets forth the powers which maybe exercised by administrative
agencies, lays down the principles governing the exercise of those powers, and provides
legal remedies to those aggrieved by administrative action."

Explaining this definition, Prof Schwartz says—
"This definition divides administrative law into three parts: (1) the powers vested

in administrative agencies; (2) the requirements imposed by law ujon the exercise of
those powers; (3) remedies against unlawful administrative action."

In a similar strain, Prof. Davis describes Administrative Law as—
"a law that concerns with the powers and procedure and of administrative

agencies, including specially the law governing judicial review of administrative action 67

62. Cf. Jones v. Securities & Exchange Commn., (1936) 298 U.S. 1 (24).
6:3. Jennings, Law and the Constitution, (1959), p. 217.

64. Wade, Administrative Law (6th Ed., 1977), pp. 4-5.
65. l-Ialsbury's Laws of England, 4th Ed., Vol. 1, pare. 1.
66. Bernard Schwartz, Administrative Law, (1976), p. 1.
67. Davis, Administrative Law Text, (1959), p. 2.



CHAPTER 2

DEVELOPMENT OF ADMINISTRATIVE LAW

Though on the Continent, Droit Administratjf or Administrative Law
was studied as a separate subject from long ago, in England the study of

Administrative Law as a separate subject cannot
Development of Ad- be dated much beyond the twenties of the twentiethministrative Law.	

century which produced Sir Cecil Carr's Delegated
Legislation, Prof. Robson's Justice and Administra-

tive Law and Lord Hewart's New Despotism. Even by 1963, it has not become
a developed system, as Lord Reid has observed in Ridge v. Baldwin.' Its
growth and development, in recent times is due to the fact Lhat--

"in dealing with new types of cases the courts have had to grope for sohnions,
and have ibund that old powers, rules and procedures are largely inapplicable to case-s
which they were never designed or intended to deal with".

In France and some other Continental countries, the distinction between
public law and private law was observed not only in the Science of Jurisprudence

but also in practice in so far as there existed, all
France.	 along, a separate system of tribunals for the ad-

ministration of public law. 2 Droit Administratif is
that part of public law which deals with the rights

and liabilities of individuals in relation to the administration. This law is
administered by special tribunals or 'administrative courts'.

Thus, Droit Adminstratif, according to Dicey, is that portion of French
law which determines (i) the position and liabilities of all State officials, (ii)

the civil rights and liabilities of private individuals
Devil Aiininjstratif	 in their dealings with officials as representatives

of the State, and (iii) the procedure by which these
rights and liabilities are enforced.

The system of Droit Adininistratif according to Dicey3, is based on two
leading principles which are alien to the conception of English law: (1) The
first of these is that the government, and every servant of the government,
possess, as representatives of the nation, a whole body of special rights,
privileges or prerogatives as against private citizens, and the extent of these
rights, privileges, or prerogatives is to be determined on principles different
from the considerations which fix the legal rights and duties of one citizen
towards another. An individual in his dealings with the State does not,
according to French ideas, stand on anything like the same footing as that
on which he stands in his dealings with neighbour. (2) The second of these
general ideas is the theory of 'Separation of Powers", according to which the
executive, the legislature, and the Courts must, for the sake of liberty, he
prevented from encroaching on one another's province.

1. Ridge v. Baldwin, (1963) 2 All E.R. 66 (76) ILL.
2. E.g., the Conseil d'Etat in France.
:3. Dice-v. Law of time Constitution, 1001 Ed., pp. 330, 336 ci seq.

I

13
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From these two general principles follow four distinguishing charac-

teristics of' French administrative law: (1) Firstly, the relation of the government

and its officials towards private citizens must be regulated by a body of
special rules which may differ considerably from laws which govern the

relation of one private person to another. (2) Secondly, the ordinary Courts,

which determine ordinary causes between private individuals, have no juris-
diction in matters at issue between a private individual and the State and
that such questions of administrative law are determined by 'Administrative
Courts' which are in some way connected with the government or the
administration. There are thus two sets of Courts in France,—one for
administering the ordinary law, and another for administrative law. (3) Thirdly,

if a conflict of jurisdiction arises between the two systems of Courts, it is
settled by a special tribunal (viz., the Court of Conflicts), and not by ordinary

Courts. (4) Fourthly, Droit Administratif has a tendency to protect from the

supervision or control of the ordinary law courts any servant of the State
who is guilty of an act, however illegal, whilst acting in bona fide obedience

to the orders of his superiors, and in the discharge of his official duties.
Reforms in 1953 and 1962 have, however, improved the organisation

of the French administrative tribunals headed by the Conseil d'Etat, making

it more effective, while the precedents laid down by the Conseil d'Etat itself

(unhampered by legislation) since the days of Dicey, have taken away much

of the foundation from Dicey's criticism.1

In England, Administrative Law was not differentiated as a separate
branch of law in practice so. long as the same

England. hierarchy of judicial tribunals used to administer

both private and public law. This led Dicey, writing in 1885, to observe that

there was no Administrative Law in England inasmuch as every man, including
a public official, was subject to the same law and the same tribunals.

.........there can be with us nothing really corresponding to the'administrative
law' or the 'administrative tribunals' of France. The notion which lies at the bottom of

the 'adminstrative law' known to foreign countries is that

Dicey's orthodox	 affairs or disputes in which the government or its servants

view	 are concerned are beyond the sphere of the civil courts
and must be dealt with by special and more or less official

bodies. This idea is utterly unknown to the Law of England, and indeed is fundamentally

inconsistent with our traditions and customs." 3

But the fundamental assumption of Dicey, just referred to, has been

belied since his death inasmuch as judicial power, i.e., the power to adjudicate
upon legal rights, has been vested in various bodies

how far maintainable other than the 'ordinary courts' of the land which
today?	 are traditionally entitled to exercise the judicial

function. 5 The administrative authorities who

have thus been conferred judicial powers, in England, belong to different

categories
(i) Special Tribunals: Though these tribunals are not courts of law,

they have not to exercise any administrative function other than the adjudication

4, Brown & Garner, French Administrative Law (1967), pp. 3-4. 30 et seq.:
14th Rep. of the Law Commission of India, (1958), Vol. II, pp. 677-81.

5. In fact, Dicey himself noticed this in 1915—Dicey, The Development of

A1,njnist,OtiVe Laze, (1915), 31 Law Quarterly Review 148-53. He, however, asserted
that the Rule of Law was still maintained by the fact that the ordinary courts had
the power to deal with any breach of the law by any public servant.
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of the questions referred to them and they possess a high degree of independence

Administrative from the Ministers. To this class belong the In-

Tribunals.	 dustrial Court which determines the trade disputes
reftrred to them under the Industrial Relations

Act and the Rent Tribunals which determine questions under the Rent Control
Acts; Commissioners of Income Tax; National Insurance Tribunals.

(ii) Quasi-judicial o/iicr',s: Certain officers or civil servants exercise
judicial powers by virtue of statutory provisions which even provide for regular
appeal from their decisions of points of law to the superior courts and
Ministers cannot interfere with these quasi-judicial decisions even though the
officers themselves may be under their administrative control. To this class
belong the Special Commissioners of Income Tax who hear appeals against
assessments of income-tax under the Income Tax Act and the Chief Registrar
of Friendly Societies who hears appeals from disputes under the Friendly
Societies Act.

(iii) Ministerial Tribunals: These are of the nature of Special Tribunals
but they are not independent of the Ministers and, on the other hand,
sometimes appeal lies fi-oni their decisions not to the superior Courts but to
the Ministers in charge of the Departments concerned. Thus, the National
health Service Tribunal hears complaints against medical practitioners under
the National Health Service Act, 1946, and appeal lies from its decisions to
the Minister of Health.

(iv) Ministers with quasi-judicial powers: Some of the Ministers them-
selves possess quasi-judicial powers. Thus, as has been already stated, the
Minister of Health hears appeals from the decisions of the National Health
Service Tribunal. Oil other hand, the Ministei's for Transport and Aviation
110ar appeals under the Head Traffic Act and the Civil Aviation Act.6

The other assumption of Prof. Dicey, namely, that Parliament was the
sole legislative authority and that every person

Subordinate Legislation, 	 was subject to the ordinary law as made by that
Parliament, has also been displaced by the practice

of delegated legislation resorted to by Parliament itself, leading to a vast
mass of subordinate legislation or statutory instruments made by ac/,ninis/rntid'e
authorities or authorities other than Parliament.

Owing to the increasing complexity of social and economic life, legislation
has become more and more the business of the 'expert'. Members of Parliament
cannot possibly possess the technical knowledge to frame the details of
legislation relating to such matters as electricity, factories, unemployment
insurance and the like. Oil other hand, the abandonment of the principle
of laissez-faire and the insistent cry for legislation and governmental control
in all affairs of life have rendered it impossible for Parliament to Cope with
the volume of legislative business in all its details during the time at its
disposal. Nom' is it possible for Parliament, while enacting a statute, to /ijr-esee
all the changes in conditions which may necessitate a modification in the
details of the legislation, as distinguished from its policy.

The need for expeditious action. in times of emergency is another
important factor which has led to the growth of delegated legislation. Thus,
both during the First and Second World Wars, Parliament empowered the
executive to make detailed regulations to control cliflem-ent aspects of the

6. Sce As/mbrtdgc J,mvc's(,nenis v. Mitt. of Housing, (1965) 3 All E.R. 371 (37-I)
C.A. as regards the power of the Minister under time housing Act.
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national economy in conformity with the conditions created by the War [vide

the Defence of the Realm Acts, 1914-15, Emergency Powers (Defence) Acts,

1939-40].
Parliament has, therefore, been compelled to lay down mere outlines

of policy, leaving it to the discretion of the administrative department, which
is to administer the law, to fill up the details as well as to change them
according to changing conditions. Such subordinate legislation is made in
various forms, such as Orders in Council, rules, regulations, orders and
schemes. They are comprehensively referred to as statutory instruments.

Though this is legislation under statutory authority, it no doubt detracts
from the traditional legislative sovereignty of Parliament, for, in making
orders and regulations under the statute, the limits of the statutory authority
or the spirit of the legislation may be transgressed. Together with this, if
the statute itself is vague and confers wide powers upon the Executive to
supplement it by Departmental rules and orders on mutters of principle, there

is an obvious danger of legislation by Parliament being supplanted by legislation

by departmental fiat.
The dangers of the situation were most vehemently pointed out by

Lord 1-lewart in his 'New Despotism' in 1929 and

Committee on Ministers' this led to the appointment by Parliament of a
Powers.	 Select Committee, called the Committee on

Ministers' Powers, to inquire into this problem,
and the Committee (known as the 'Donoughmnore Committee') reported in

1931-32.
The recommendation made by this Committee as to the need for better

publication and control of subordinate legislation was implemented by enacting
the Statutory Instruments Act, 1946.

Another fruitful result of the recommendations of the Committee on
Ministers' Powers was the passing of the Crown Proceedings Act, 1947, which

abolished the immunity of the Crown and its agencies from liability in torts,
which was a basic principle of common law since the earliest days of monarchy
in England, flowing from the maxim "King can do no wrong". The enactment
of this statute obviously expands the scope of Administrative Law in England.

The third recommendation of the Donoughmore Committee for a better
control and supervision of administrative decisions was not implemented
immediatily. But certain incidents in the public sphere led to the appointment
of another Committee (1955) to inquire into this problem more comprehensively,
namely, the Committee on Administrative Tribunals and Inquiries, headed

by-Sir Oliver Franks, which reported in 1957 . 8 This report led to the enactment

of the- Tribunals and Inquiries Act, 1958, which forms a landmark in the
history of English Administrative Law.

The principal recommendations of the Franks Committee wore—
Ii) The procedure adopted by all administrative tribunals and public inquiries

should conform to the general principle of adjudication that it should be open, fair and

impartial.

(ii) Decisions of such tribunals should be subject to review by the courts on

points of law.
(iii) The superior Courts must possess the power to issue the prerogative writs

to control all such tribunals, unfettered by any legislative interference.

7. Clod. 4060 (popularly known as the Donoughmore Committee).
8 (1957) Cmd. 218 (popularly known as the Franks Committee)
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(iv) A permanent Council, to be appointed by the Lord Chancellor, should be
constituted to keep the construction and working of tribunals under continuous review.

(vi A system of administrative law and administrative judges (i.e., analogous to
the French system) should not be established.

Parliament adopted the main recommendations of the Franks Committee
by enacting the Tribunals and Inquiries Act, 1958. By this Act was set up

the Council on Tribunals to keep the statutory
Tribunals & Inquiries Tribunals under review, and to report to the Lord

Act, 1958.	 Chancellor. The Act, as amended in 1971, extends
the supervisory jurisdiction of the High Court over

the Tribunals and provides for an appeal or statement of case on points of
law to the High Court. On demand, a Minister or other Tribunal, holding a
statutory inquiry, must give reasons for his decision,9

The next landmark in the development of administrative law in England
has been the passsing of the Parliamentary Corn-

Parliamentary Commis- missioner Act in 1967, which has installed an
sioner Act, 1967.	 Ombudsman of the Norwegian type. The Parliamen-

tary Commissioner, appointed by the Crown, holds
office during good behaviour. He is empowered to investigate, on reference
being made by the House of Commons upon receipt of a written complaint
by an aggrieved individual, administrative actions taken by governmental
authorities specified in the Act, excepting certain actions which are excluded
by the Act, e.g., relating to international affairs, extradition, prerogative of
mercy and the like. 10

Next comes the Supreme Court Act, 1981, which not only codifies the
Rules of Practice adopted by the Supreme Court in 1977 (R.S.C.O. 53), but

widens the avenues of judicial review over ad-

Supreme Court Act, 1981.	 ministrative action by all kinds of publi.c
authorities," and in one proceeding.

Since an application for judicial review for all the aforesaid remedies,
under this Act, arising out of civil matters, goes on appeal from the Queen's
Bench Division to the Civil Division of the Court of Appeal, this Division,
according to Lord Denning," may be called 'the Administrative Division' of
the FIih Court of England, so that, in England, "we now have an administrative
court". 1

Side by side with these legislative changes, the Judiciary has been
advancing the development of Administrative Law by revolutionising the
comnen law on the following points, inter ella,-

(a) By bringing in the entire gamut of administrative action under the
control of judicial review, by substituting the test of action affecting the
rights and liberties of an individual for the old-fashioned test of 'quasi-judicial

obligation'. 12

(b) By liberalising the conditions of locus standi in 'public interest
litigation'. 13

9. Halsbury, 4th Ed., Vol. 1, paras. 43-44.
10, Halsbury, 4th Ed., Vol. 1, paras. 40-42.
11. O'Reilly v. Mackman, (1982) 3 All E.R. 680 (693, 695) CA.; (1982) 3 All

E.R. 800 (CA.).
12. Ridge v. Baldwin, (1963) 2 All E.R. 66 (77, 79, 80, 115) H.L; R. v. Gaming

Bd., (1970) 2 All E.R. 528 (533) CA.; O'Reilly v. Mockman. (1982) 3 All E.R. 1124
(1128, 1130) H.L.

13. I.R.C. v. National Fed, of .Self.Ernployed, (1981) 2 All E.R. 93 (103-05, 113) H.L.

B: AL. - 2
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It is not possible to exhaust all these judicial innovations in the present
context. Suffice it to mention Lord Diplock's statement in the House of Lords13,
which summarises the effect of these innovations, that any references to the
pre-1950 judicial decisions on matters of public law—

"are likely to be a misleading guide to what the law is today".13
To-day, thus, English administrative law has been nearing a pole which

is opposite to that where it stood in Dicey's time a century ago, and even
contrary to that envisaged by the hiqhest tribunal only a decade ago. In
1963, Lord Reid, in Ridge v. Baldwin, observed that the position was not
far away from what it was in Dicey's time, though the progressive trend had
started, owing to changes in the social background, giving rise to novel
problems calling for novel solutions. In the words of Lord Reid

We do not have a developed system 01' administrative law--perhaps because until
fairly recently we did not need it."

By 1971, Lord Denning, in the Court of Appeal,' 5 estimated that a
contrary situation had been reached

"there have been important developments in the last twenty-two years which
have transformed the situation. It may truly now be said that we have a developed
systvin of ad ninistrative law".

More emphaLic 'are the words of Lord Dip]ock in the House of Lords
in 1981 :13

"To revert to technical restrictions ....that were current thirty years ago or more
would be to reverse that progress towards a comprehensive system of odnuriisrrative law
that I regard as having been the greatest achievement of the English courts in my
judicial 1ifetime."13

In the United States, the attention to Administrative Law as a subject
of study was drawn by the publication of Goocinow's

U.S.A.	 Comparative Administrative Law in the year 1893
and Principles of the Administrative Law of the

United States in 1905. The work of jurists led the American Bar Association
to appoint a special committee on administrative law in 1933, and the reports
of that committee, callin g for greater judicial control over administrative
agencies, prompted President Franklin Roosevelt, in 1939, to appoint the
Attorney General's Committee to investigate 'the need for procedural reform
in the field of administrative law". It was the Report of this Committee
(1946) which resulted in the enactment of the Administrative Procedure Act
of 1946, which may be said to constitute a statutory code relating to the
judicial control of administrative action in the U.S.A.

The Federal Administrative Procedure Act, 1946 (commonly referred to
as the 'APA') constitutes a great landmark in the development of Administrative
Law, as compared to that in other countries inasmuch as it codifies in one
comprehensive statute 16 the various functions of administrative bodies—ad-
ministrative, quasi-legislative and quasi-judicial, and the procedure to be
followed while exercising each of these functions, and also provides the definite
avenues of judicial review of these administrative actions. While the number
of administrative agencies and Commissions is soaring up to legion by federal
legislation, conferring, at the same time, almost unlimited discretionary func-

14. Ridge v. Baldwin, (1963) 2 All E.R. 66 (76) HI,.
15. Breen v. A,nr,lgomated Engineering Union, (1971) 1 All F.R. 1118 (11,58)

CA.
16. Wang Yang v. McGrath, (1950) 339 U.S. 33 (40).



Ch. 21	 DEVELOPMENT OF ADMINISTRATIVE LAW	 19

tions upon them by way of uncharted delegation, at the same time the engine
of judicial review, exercised under the APA, has prevented the administrative
machinery from turning into an engine of lawlessness or arbitrariness, or, to
'assure fairness'. 17 

Even though the statute empowers the Courts to review
decisions of the administrative bodies only on questions of law and interpretation
of statutes, the Supreme Court has held that a literal interpretation of this
provision would render the scope of judicial review practically meaningless.
The Supreme Court has, accordingly, inserted its wedge into administrative
decisions on fact, holding that such determination involves a question of law,
calling for judicial review—

(a) Where the finding of fact is founded on no evidence at all or on
no substantive evidence;18

(b) Where it involves a constitutional question;19
(c) Where the question of fact is 'jurisdictional'.20
Inspired by the utility of the Federal Administrative Procedure Act,

the American Bar Association drew up a Model Act of the same nature for
the States in 1961, and since then many States have enacted administrative
procedure statutes on the lines of the Model Act.

In the result, we have in the U.S.A. a massive body of Federal and
State judicial decisions establishing a full-fledged system of administrative
law, protecting the citizen from arbitrary administrative action affecting his
liberty and property. Though the Courts show deference to the decisions of
'experts', they would not abdicate their function of control wherever any of
the foregoing apertures is available. 21

In India, the earliest literature on the subject of Administrative Law
was N. N. Ghose's Comparative Law, the Tagore Law Lectures of the Calcutta

University for the year 1918. In a sense, this work
India.	 may be said to be a compendium of Comparative

Politics, Constitutional Law and Administrative
Law, as they were understood in India at that time. But though a major
portion of this book was devoted to the organisation of the governmental
system and Public Administration, it was a precursor of Administrative Law
in the modern sense in so far as it laid stress upon the need for legal control
over public officials and the remedies of the subjects against public authorities
in general.22

The study of Administrative Law as a separate subject did not, however,
receive-impetus until the adoption of the written Constitution for Independent
India (1949).. Elaborate as this Constitution is, it could not possibly deal with
the problem of legal control over the administrative system set up by it.
Thus, though Art. 226 of the Constitution provided that the Government or
any public authority would be subject to the jurisdiction of the superior
Courts, the treatment of the different aspects of this jurisdiction could not

17. N.L.R.B. v. Wymoet . Gordon, (1969) 394 U.S. 759 (764); Chrysler v. Brown,
(1978) 441 U.S. 281 (303); F.C.C. v. Pottsville Co.. (1940) 309 U.S. 134 (143-44).

18. Universal Camera v. N.L.R.B., (1951) 340 U.S. 474 (487-88); Consolo v.
F.M.C., (1966) 383 U.S. 607 (618.19).

19. Califano v. Sanders, (1977) 430 U.S. 99 (109).
20. Social Security Bd. v. Nierotko, (1946) 327 U.S. 358 (369).
21. F.P.C. v. Hope Natural Gas Co., (1944) 320 U.S. 591 (627).
22. Mr. Ghose included these topics under the head 'Adjective Administrative

Law' in Book III of his work.
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be expected from the text of the Constitution. Similarly, though the principle
of liability of the State to be sued is laid down in Art. 300 of the Constitution,
the details as to the liability of the State in an action before the courts
cannot be found in the Constitution. The existence of subordinate legislation
is acknowledged in some provisions of the Constitution (e.g.,At. 13) and so
also administrative tribunals (e.g., Arts. 136, 227) but the treatment of the
diDhrent aspects of judicial control over these matters is beyond the scope
of the Constitution. The need for the study of Administrative Law as a subject
separate ('rein and complementary to that of Constitutional Law was at once
realised by the Universities and to-clay Administrative law is prescribed as
a suhjoct for study ill 	 various Universities of India.

The Reports of the Law Commission of India, constituted ill 	 have
also drawn the attention of the public, the Govern-

Reports of the Law	 mont and the Legislature to different aspects of
Commission.	 Administrative Law. -)3 Of these, the need for a

greater judicial control over the administrative
agencies has been emphasised by lie Commissioa in these words

"The rule of law and judicial review acquire greater significance in a Welfare
State. ... the vast amount of legislation which has been enacted during the last three
yi is by the Union and the States, a prc'at deal of which in pi opus in a old oty of
ways on our lives and occupations. Much of it also coolers large powers on the ,xecutive.
The greater therefore is the need for ceaseless enforcement of the cute of law, so that
the executive may not, in a belief in its monopoly of wisdom and in its 20a1 for

administrative efficiency, overstep the bounds of its power and spread its tentacles into
the domains where the citizen should be free to enjoy the liberty guaranteed to him
by the Constitution." 24

Realising that there may be matters beyond the reach of the courts
where an individual oggi'ieved by the action of an administrative authority
may be without any remedy, the question of extrajudicial bodies to control
the administration has also been raised ill in recent times, peruularly
in view of allegations of corruption against people at the top, which led to the
appointment of an Administrative Refonns Commission (headed by Sri Morarji
Dcsai) in January, 1966, with very wide terms of reference :20

"The Cooiioissioa will -ivc .ecn,le(i to the ncc'i f(,!-ensuring icc' t,iali,sl.

standards of efficiency and integrity in the public services, and for making public
administration a fit instrument for carrying out the s ocial and economic policies of the
Government and achieving social and economic goals of development, as also one which

is responsive to the people...............
The Commission, in October, 1966, issued all Report on the

Problems of Redress of Citizens' 'Grievances' and recommended the creation
of two institutions modelled on the Scandinavian Ombudsman, to look into
complaints against the administrative acts of Ministers and other authorities
at the Centre and in each State. 26 This subject deserves a separate treatment
and will he taken up at the end of this work.

23. The First Report on the Liability of the State in Torts (1956); The 'renth
Report on the Law of Acquisition & Requisitioning of Land; The Fourteenth Report
oil 	 Reform of ,Judicial Administration (in particular Vol. II, Ch. 31).

24. lath Report of the Law Commission, Vol. Il, p. 672, para. 4.
25. Govt. of India Notification No. 40/3/65—AR. (?), dated (lie 5th Jncci;iry, 1066.
26. A Bill to implement this recoiancendation---T,okPal and Lokaynki. Hill, 1969,

was introduced for this purpose. Later, it has been replaced by the L0k 1 i;il Hill, 1977,
leaving the subject of t.okayukt to legislation by the States, sonic of which hero ;ilruady
enacted such legislation. Political vicissitudes and the operation of veiled interests have
stood in the way of bringing any Act of Parliament on the statute book as yet.
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Not merely in the realm of legal literature or Parliamentary proceeding
has the subject of Administrative Law gained prominence in the twentieth
century, the superior Courts of law themselves are more concerned with cases
relating to Administrative Law more than any other branch of law. Thus, in
the U.S.A., it has been observed by a renowned Judge of the Supreme Court

that—
"Review of administrative action .... constitutes the largest category of the Court's

work, comprising one-third of the total cases decided on the merits."

The majority of cases before our Supreme Court and the High Courts,
in the sphere of Public Law also appertain to Administrative Law and, even
those cases which complain of the violation of some constitutional provision
also contain pleas under Administrative Law, such as bias, contravention of
procedural natural justice, ultra vires, mala fides and the like.

Since the Law Commission of India, after a comparison of the various
systems of administrative law, has opined 28 that the French system of Droit

French and English
Adininistratif need not be imported into India and

systems of Administrative that the system of judicial review obtaining under

Law compared,	 India's constitutional system provides avenues of
redress to an individual affected by State action,

including acts of public servants, there is no need to supplant it by the
French system, though there may be a scope for improving upon or extending
the system of control by the ordinary Courts upon public action.

In orthr to appreciate the view of the Law Commission, it would be
useful to make an impartial assessment of the French system, so that even
though we may not benefit by its wholesale importation, we may keep in
view its beneficial principles so that those of them which are consistent with
the constitutional system in India may still be infused by judicial or legislative
innovation.

First of all, it must be pointed out that whatever might have been
the authenticity of Dicey's assessment of'the French system as it existed in
his time, it has, as observed by a host of English scholars, ceased to represent
the correct state of affairs not only in France, but also in England, which
has since adopted adjudication of many disputes by administrative tribunals,
separate from the ordinary courts.

In fact, some scholars maintain that the French system is superior to
the English system of 'Rule of Law' in the following respects

i. While the doctrine of 'sovereign immunity' of the State and its
agetlts is still lingering in the U.K. and India and the liability of the State
is confined to the common law doctrine of negligence, the French system of
Droit Administratif makes the State absolutely liable29 for damage caused by
the State and its officials and makes them liable to compensate the aggrieved
citizen, irrespective of the uncertain test of 'negligence'.

ii. Though the Conseil d'Etat is not a court governed by the ordinary
law of the land, it would be a mistake to suppose that its function is to
shield the State against the citizens; on the other hand, whatever might be
its origin, to-day it is an institution for controlling the State and for protecting.
the citizen against arbitrary action of the State in a far more comprehensive
and effective extent than under the system of judicial review in the Anglo-Indian

27. Frankfurter, J., quoted in Davis, Administrative Law Text, 1959, p. 3.
28. 14th Rep. of the Law Commission (1958), Vol. II, pp. 677 et seq.
29. Schwartz, American Administrative Law, pp. 221-22.
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world. French administrative law is a fully developed system and not a
developing system as in the UK" or India. The Conseil d'Etat stands at
the head of a highly organised hierarchy of administrative tribunals and a
mass of precedents; at the same time, its scope is more elastic than that of
ordinary courts under the English system, because the Conseil d'Etat is hardly
fettered by any statute and the whole of French administrative law is
'judge-made law'. Being specialised in the matter of administration,' 2 the
French administrative tribunals are more competent to probe into matters
involving expertise or administrative disc retion' t1 than the ordinar y courts
under the Anglo-Indian system and their procedure and remedies are .simpler.

Notwithstanding the foregoing merits of the French Droit Adrninislrntif,
however, it cannot be transplanted in India because of' our Constitutional
system. Even though France, like India, has a written Constitution, there
no judicial review of legislation in France as in the I.T.S . A. or India. Of

course, before the presentation of a public Bill in
Why French system not	 Parliament, it has to be referred to the Con.o'i!
preferable in India?	 d'Etat for its advice (which is not binding upon

the Government), after a law is enacted and promul-
gated; but no Court in France,- whether civil, constitutional or administra-
tive,—can strike down such law as unconstitutional and void .33

The result is that though the Caused d'Etat makes every attempt to
interpret a statute so as not to exclude its review of any admi nist rati\ e act,3
it is powerless to strike down a statute itself as unreasonable or arbitrary
on the ground that it offends against a fundamental right (which, in the
French Constitution, is to he derived from the Preamble).

In India, the Supreme Court, at the head of the judicial system, is
competent to give relief to an individual affected by governmental action, in
the same proceeding, not only on constitutional grounds but also on grounds
under administrative law, such as ultra vires, mole lie/cs, absence of tininess,
abuse of power or discretion, and the like. A separate system of administrative
courts is, therefore, unnecessary.

Of course, the insertion of Arts. 323A-323B in the Constitution itself,
by the Constitution (42nd Amendment.) Act, 1976, has paved the way for
establishing, by appropriate legislation, a hierarchy of 'administrative tribunals'
for the adicli'ation of dispuiris relating In specified nwitlrrs, such, as service
of Government emplo yees, taxation, labour, election and the like, but these
Articles save the jursidiction of the Supreme Court over such tribunals, under
Art. 136. Of course, when Parliament undertakes such legislation, the juris-
diction of the Supreme Court under Art. 32 or of the High Courts under
Arts, 226-227 over such tribunals will be gone; but so long as the doctrine
of 'basic features' and of 'judicial review' as being one of such features is
not overruled by the Supreme Court, any such legislation excluding judicial
review under Arts. 32, 226-227 will he liable to he declared unconstitutional
as violative of the doctrine of 'basic features'. .35

:30. Cf. Ridge v. Baldwin, (190–)_2 All E.R. 66 (76, Lord Reid) ILL.
31. ltrewo & Garriom'. French Ad/aiws/ratice Law (1967), l ip. 37, 1:1.7-31, 1:34.
32. Members of the Goosed d' Etat are either successful trainees iri the National

School of Administration or distinguished members of the civil service, having practical
experience of the administration Brown & Garner, ibid., pp. 38, 1321, with knowledge
of ow as well p. 1351.

:33. Brown0 & Garner, French Adin lOt sItu (ice I_au, (1967), pp. 7, 3 I , 35.
34, Vide Author's Shorter Constitution of Indio, 10th Ed., PP . 953 et seq.
35. Ibid., PP 868-69.



CHAPTER 3

SEPARATION OF FUNCTIONS AND DELEGATION

Separation of Powers.

A constitutional doctrine which has a bearing upon Administrative Law,
in the United States, and to some extent in India, is that of Separation of
Powers.

The theory of Separation of Powers, as it was originally enunciated,
aimed at a personal separation of powers. This is the sense in which
Montesquieu, 1 the modern exponent of the doctrine, asserted—

"When the legislative and executive powers are united in the same person, or
in the same body or magistrates, there can be no liberty. Again, there is no liberty if
the judicial power is not separated from the legislative and executive powers. Where it
joined with the legislative power, the life and liberty of the subject would be exposed
to arbitrary control; for the Judge would then be the legislator. Where it joined with
the executive power, the Judge might behave with violence and oppression. There would
be an end of everything were the same man or the same body to exercise these three
powers..."

It is in this sense that the framers of the Anerican Constitution
imported the doctrine in framing that Constitution. Thus, Madison 2 said—

"The accumulation of all powers, legislative, executive and judicial, in the same
hands whether of one, a few, or many and whether hereditary, self-appointed or elective,
may justly be pronounced the very definition of tyranny."

Upon the principle just discussed, the framers of the American Con-
stitution vested the legislative, executive and judicial powers in three distinct
authorities, by the express letters of the Constitution, Thus,

Art. I says—
"All legislative powers herein granted shall be vested

U.S.A.	 in a Congress."
Art. II says—
"The executive power shall be vested in a President.'
Art. III, similarly, states—
'The judicial power .... shall be vested in one Supreme Court......
The impossibility of having a rigid personal separation of powers has,

however, been illustrated by the American Constitution under which the
President has got legislative powers in his right to send messages to Congress3
and the right to veto,4 while Congress has the judicial power of trying
impeachments5 and the Senate participates in the executive power of treaty-
making and making appointments.

Another prominent confrontation with the traditional theory of separation
of functions in all modern countries, including the U.K., the U.S.A. and India,

1. Montesquicu, Dc L'Espirit des Lois, 1748.
2. Madison, The Federalist, No. 47.
3. Art. II, a. 3, ibid.
4. Art. I, a. 7(2), Constitution of the U.S.A.
5. Schwartz, Constitution of the United States, 1963, Vol. 1. p. 115.

23
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is the ever-growing volume of subordinate legislation by the Executive, which
shows that some amount of legislative power must be left with the adnitnistra-
tion, to effectuate its task of administering the law.

Independent power to legislate by Ordinances in emer'ent situations
is, again, vested in the Executive in countries such as India.

In modern practice, therefore, the theory of Separation of Powers has
come to mean an organic separation or a separation of functions, viz., that
one organ of government should not usurp 78 or combine9 functions belonging
to another organ.

It is in this sense that the American Supreme Court observed in 1881—
-it is essential to the sticces.sIiil working of this system that the percale entrusted

with power in an y one of these branches shall not be
Modern significance of	 permitted to encroach upon the powers contiileci to tin'
the doctrine,	 others, but that each shall by the law of its creation he
limited to the exercise of the powers appropriate to its owe department and not other......

In the result,
"It may be stated...., as a general rule inherent in the American constitutional

system, that, unless otherwise expressly provided * or incidental to the powers conferred,
the legislature cannot exercise either executive or judicial power; the executive cannot
exercise either legislative or judicial power; the judiciary cannot exercise either executive
or legislative power."8

But even thorn an y rigid separation is impracticable antler modern
conditions when thu problems of government are interdependent. hence, a
distinction is made between 'essential' and 'incidental' powers of an organ of
government. One organ cannot claim to exercise the powers essentially
belonging to another organ but may, without a violation of the principle of
separation of powers, exercise some of the incidental powers of another organ.

Though it may still be possible to acknowledge that the functions of
government are divisible into three categories,—deliberative, magisterial and
judicial, as they were in the clays of Aristotle, it is impossible, in a modern
State, to assign these functions exclusively to the three organs—the Legislature.
the Executive and the .Judiciary. To put it conversel y , it is not possible to
define the functions of the three organs with mathematical precision and say
that the business of the Legislature is to make the few, of the Executive,
to cxii cute it, and of the ,Judiciary to interpret and apply the law to pa rti cii li
cases. An eniinent authorit y illustrated this interaction among the different
organs with reference to modern conditions thus

"Functions have been allowed to courts, as to which Congress itself might have
legislated; matters have been withdrawn from courts and vested in the executive; laws
have been sustained which are contingent upon executive judgment oil complicated
facts. By this means Congress has been able to move with freedom in modern fields
of legislation, with their great complexity and shifting facts, calling for technical
knowledge and skill in administration. Enforcement of a rigid conception of it,'jin,'(itiofl

of powers would make modern goiv'rnini'iit ,eipossib ic."1

In order to function efficientl y , each department must exercise some-
incidental powers which may he said to be strictly of a different character

G.	 Aria. 723, 213, Constitution of (cilia.
7.	 Kilheurn v. ?'hoinpso;i, (1881) 103 U.S. 168 (190).
S. Satinger v. Philippine Islands, (1928) 103 U.S. 168 (192).
9. AG. of Australia v. Boilermakers' Society, (1957) 2 All E.R. 45 tP.C.)

10. Frankfurter,rter, '1/u' Public and its Gor'c'rn mr'iit, ,puuited in Schwartz, A in enraii

Constitutional Law, 1955, p. 296.
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than its essential functions. For example, the Courts must, in order to function
efficiently, possess the power of making rules for maintaining discipline or
regulating procedure, even though that power may be of the nature of a
legislative power. The power of making rules of procedure in the Courts is
not regarded as of the essence of the functions of the Legislature)' Again,
in interpreting laws and in formulating case law, the Courts do, in fact,
perform a function analogous to law-making. In particular, in dealing with
new problems where authority is lacking, the Courts have to create the law.
even though under colour of interpretation of and deduction from the existing
law,

Similarly, the ascertainment of a state of facts upon the testimony of
witnesses may be incidental to some executive action and is not confined to
the judicial powers. In fact, the most glaring violation of the strict theory
of separation of powers is to be found in the administrative agencies in the
American system of government today. Most of these bodies combine in
themselves the legislative function of subordinate legislation; the executive
function of investigation and prevention of complaints against breaches of the
statute which it has to administer as well as of the rules and regulations
made by itself; and the judicial function of adjudicating disputes and
complaints 14 arising under such statute and subordinate legislation. 4-15 Ques-
tions have indeed been raised from time to time whether such concentration
of functions offends against the principle of Separation of Powers or even
the more widely acknowledged Common law principle that the functions of
prosecutor and judge should not be combined in the same hands. 16 Nevertheless,
the American Supreme Court has upheld such concentration of functions, by
resorting to some quibbles

Firstly, it has said that the functions of subordinate legislation and
administrative adjudication are not essentiall' legislative or judicial functions,
but only quasi-legislative and quasi-judicial.

Secondly, as to the concentration of the functions of the investigator,
prosecutor and judge in the same administrative tribunal, the Court has said
that it is necessary for effectuating the policy of the Legislature in a matter
requiring administrative determination, the subject being not fit for deter-
mination by a court of law. 14.ma Even the charge of bias against an ad-
ministrative tribunal because of its having preconceived views on the
subject-matter of adjudication has been brushed aside on the same ground.
In England, it has been held that persons who had taken part in the
promulgation of an order or regulation cannot afterwards sit for adjudication
of a matter arising out of such order, th because of the likelihood of their
being biased. In the United States, on the other hand, it has been held that
members of the Federal Trade Commission, who in their testimony before
Congressional committees had expressed the opinion that the multiple basing
point system was in the nature of a restraint of trade in violation of the
Sherman Act, were not disqualified frorn deciding a complaint of violation of

11. Waynman v. Southward, (1825) 10 Wh. 1 (42).
12. Willoughby, Constitutional Law, Vol. III, p. 1653.
13. Cf. Boyce Motor Lines v. U.S., (1952) 342 U.S. 337.
14. Fed. Trade Commit. v. Cement Institute, (1948) 333 U.S. 683.
15. Mai-cello v. Bonds, (1955) 349 U.S. 302.
16. Wang Yang Sang v. McGrath, (1950) 339 U.S. 33 (45)•---Jackson, J.
17. Humphreys Executor v. U.S., (1935) 295 U.S. 602.
18. R. v. Sunderland Justices, (1901) 2 K.B. 357.
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that Act by resorting to the multiple basing point system, because it was
the policy of Congress that complaints against such trade practices should
be heard by persons who had gained experience from their work as commis-

sioners. 14 No English case has gone so far.
The modern interpretation of the doctrine of Separation of Powers,

therefore, is that one organ or department of government should not usurp
the functions which essentially belong to another organ. Thus, the formulation

of legislative policy or the general principles of law is an essential function

of the Legislature and cannot be usurped by another organ, say, the Executive. 19
It also includes the converse of this proposition, namely, that no organ can
abdicate its essential functions (see pp. 31, 60, post.).

Before proceeding to India, we should advert to the application of the

doctrine in the U.K. It is a paradox that the theory of Montesquieu was
inspired by the political system as it obtained in

U.K.	 England in the 18th century; the concentration of
power in an absolute monarch had been replaced

by legislative function being exercised by Parliament and judicial powers
being exercised by the Courts. But the emergence of the Cabinet system of
government presentdd a standing refutation to the doctrine of separation of
powers because the Cabinet, as Bagehol observed, "is a hyphen which joins,
a buckle which fastens, the legislative part of the State to the executive part
of the State". 20 In personnel, it is virtually a committee of the Legislature,
but it is the real head of the executive power of the State,—the Crown being
only a constitutional or nominal head. On the other hand, the Cabinet initiates
Legislation and controls the Legislature, wielding even the power to dissolve
the Legislature. There is thus a complete 'fusion' in spite of a separation of
the legislative and executive powers in the same hands.

So far as the Judiciary is concerned, however, there is a shred of
opinion that the Judiciary in England is independent of any control by the
Executive, so that the doctrine of separation of powers has its relic in England,
in the shape of independence of the Judiciary, 23 in its function of administration

of justice. 1-22
'though the executive power of the Union and of a State is vested by

our Constitution in the President and the Governor, respectively, by Arts.
53(1) and 154(1), there is no corresponding provision

Indict.	 in the Indian Constitution vesting the legislative
and judicial powers in any particular organ. It has,

accordingly, been held that there is no rigid separation of powers 
23-24 under

our Constitution.
But though the Supreme Court, in the Delhi Laws Act case, 23 noticed

that our Constitution does not vest the legislative and judicial powers in the

19. Mutual Film Corporation v. Industrial Commission, (1915) 236 U.S. 230:
Yokus v. U.S. (1943) 321 U.S. 414.

20. Bagehot, English Constitution (1867), Worlds Classics, 1963, p. 12.
21. Halsbury, 4th Ed., Vol. 1, pare. 5; Vol. 8, para. 813; Hood Phillips,

Constitutional & Administrative Law (1978), p. 31; Wade & Phillips (1970), p. 32; do
Smith, (1973) pp. 40, 363-65.

22. See elaborate discussion about 'Independence of the Judiciary' in Authors
Corn rncntary on the Constitution of india. 6th Ed., Vol. G. p. 199 ci seq.

23. in re Delhi Laws Ace, 1912, (1951) S.C.R. 747; (1950-51) C.C. 328 (337,
kania, C.J.; 342-44, Mahajan, J.; 349 .50, Mukheijea, J.).

24......Companies v. Sharma. (1965) 1 S.C.A. 723 (737); Ram Jawaya v. State

of Punjab, A. 1955 S.C. 549; Udai v. Union of India, A. 1968 S.C. 1138 (para. 26).
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Legislature and the Judiciary in so many words, the majority, in effect,
imported the essence of the modern doctrine of Separation of Powers, applying
the doctrines of constitutional limitation and trust. 23 None of the organs of
government under the Constitution can, therefore, usurp the functions or
powers which are assigned to another organ by the Constitution, expressly,
or by necessary implication. On the same principle, none of the organs can
divest itself of the essential functions which belong to it under the Constitution.

It was pointed out that though the functions (other than the executive)
were not vested in particular bodies, the Constitution, being a written one,
the powers and functions of each must be found from the Constitution itself.
Thus, subject to exceptional provisions like Arts. 123 and 213 (power to make
ordinances during recess of Legislature) and Art. 357 (exercise of legislative
P o wer ,-, by the President in case of a breakdown of cnnstitut.ional machinery
in the States), it is evident that the Constitution intends that powers of legislation
shall be exercised exclusively by the Legislature created by the Constitution,
i.e., by Parliament in the case of the Union. As Kania, C.J., observed—

"Although in the Constitution of India there is no express separation of powers,
it is clear that a Legislature is created by the Constitution and detailed provisions are
made for making that Legislature pass laws. Is it then too much to say that uniTer
the Constitution the duty to make laws, the duty to exercise its own wisdom, judgement
and patriotism in making laws is primarily cast on the Legislature? Does it not imply
that unless it can be gatherod from other provisions of the Constitution, i,tlier
executive oror judicial—are not intended to discharge legislative functions'?"2'

The same thing was expressed by Mahajan, J., as regards the judicial
power thus

......the Constitution trusts to the judgement of the body constituted in the
manner indicated in the Constitution and to the exercise of its discretion b y following
the procedure prescrijed therein. On the same principle the Judges are not to surrender
their judgement to others. It is they and the y alone who sic treated with the decision
of a case. They can, however, delegate ancillary powers to others, for instance, in a
suit for accounts and in a dissolution of partnership, commissioners can. be  entrusted
with powers authorising

2 them to give decision on points of difference between parties,,as to items of account. s-26

Any account of the application of the doctrine of Separation of Powers
in India would be incomplete without mentioning that it has been Since the

case of Indira v, Rajnarrz in27 elevated even to the
constituent sphere, i.e., of amending the Constitution,

laden v. Rajnarazn.	
in exercise of the constituent power conferred by
Art, :368. It has been held therein 27 that though the

doctrine of rigid separation of powers in the American sense dues not obtain
in India, the principle of 'checks and balances' underlying that doctrine does,
in the sense that none of the three organs of Government can usurp the
essential functions of the other organs, constitute a part of the 'basic structure'
of the Constitution or one of its 'basic features' which cannot be impaired
even by amending the Constitution; if any such amendment of the Constitution
is made, the Court would strike it down as unconstitutional anti invalid .27

25, A corollary fro m this principle, acknowledged by our Constitution, is that
the Judiciary should be separate from and independent of control by the Executive
[C/teethe Mohan v. State of UP., A. 1966 S.C. 1987 (1993)].

26. Gupta v. Union of india, A. 1982 S.C. 149 (paras. 213; 318; 596; 609; 051).
27. Indira v. Rajanrczin. A. 1975 S.C. 2299 (2742. Cliaridrucliud, .1.; 2.126.30,

2472, fl( ,g, J.; 2320, Ray, CA.).
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The conclusions that emerge out of the functional separation of powers,

from the standpoint of Administrative Law, are-
(i) The essentials of the legislative function being the determination

of the legislative policy 28 and its formulation and promulgation as defined
and binding rules of conduct, the Executive cannot,

Place of separation of in the exercise of its administrative powers, assume
powers in Administra	 the power to make laws. 

23 The power to 'make law'

tive Law,	 means the power to determine what the law shall
be, as distinguished from any question relating to

execution of a law. 
29 Similarly, taxation and appropriation of public money

are regarded as legitimate functions of the Legislature in all countries which
have adopted the English system of representative government. 30 The Executive

would not be allowed to usurp these functions even indirectly. Hence, the
Executive cannot make an agreement involving expenditure of public money, 

31

nor can impose a financial burden on the subject without authority of the

Legislature. 
2 Similarly, the setting up of Courts is a legislative power, 

33 and

the Executive cannot, therefore, establish a tribunal without Parliamentary

authority. 34

(ii) Since the legislative function consists in the laying down of rules
of conduct binding on the members of the State and includes the making of
new law, and the alteration or repeal of existing law, or the application of

existing law with substantial modification, 35 these essential legislative functions

cannot be delegated by the legislature to any other authority. 
36

But conditional legislation and the conferment of the power of subordinate
legislation to administrative or other authorities, short of delegation of the
essential legislative functions, are valid. Thus,

(a) The Legislature may authorise an administrative agency to ascertain
the factual conditions upon the existence of which the law made by the

Legislature shall be operative. 
28

(b) The Legislature may, after laying down the standards, authorise 
37

an administrative agency to fill in the details.
"In terms of hard-headed practicalities Congress frequently could nut perfut its

functions if it were required to make an appraisal of the myriad of facts applicable to
varying situations, area by area throughout the land, and then to determine in each
case what should be done. Congress does not abdicate its functions when it describes
what job must be done, who must do it, and what is the scope of its authority. 

.38

(iii) Since it is the business of the Courts to apply the Constitution
and the laws in cases properly brought before them, the Judiciary exercises
control over Executive action in so far as it would refuse to uphold as valid
any act of the government which is not supported by the Constitution 

39 or

by some law. 39 The authority of the Courts as regards executive action arises

28. Yakusv.U.&, (1943) 321 U. 414; U.S. v. Robe!, (1967) 389 U.S. 258

(267).
29. Cf. ,Jatindra v. Proojace of Bihar, (1949) F.L.J. 225 (239, 248).

30. Cf. Arts. 110, 114-117, 265-266 of our Constitution.

31. Commonwealth v. Colonial Combing Co., (1822) 31 C.I.R. 421.

32. A.G. v. Commonwealth, (1935) 52 C.L.R. 533.
f'O i of	 Ti of Srh. VIE of our Constitution.

on.	 ',.'. 'i"''-'
34. Waterside Workers' Federation v. Commonwealth, (1920) 14 C.L.R. 276.

35. Rajnarczin v. Chairman, Patna Administration Committee, (1955) 1 S.C.R.

290; Vanarai v. State of M.P.. A. 1958 S.C. 909.

36. See next caption.
37	 S,'o n py t r}iintrr State of Bihar v. Knrneswar. (1952) S.C.R. 889 (954-55).
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when the Executive exceeds its authority, in which case not only the executive
action becomes invalid, but the agents and instruments, through which the
action is carried out, become personally responsible to the Courts. Even under
the unwritten Constitution of England, it is the duty of the Courts to see
whether the Executive acts in excess of the law.37

Judicial control over executive action is, however, limited by the principle
that the Judiciary will not encroach upon what belongs properly to the
executive sphere. From this it follows that—

(a) It is not the business of the Courts to pass judgment upon the olicy
of executive action, e.g., the acts of the department of foreign affairs.' The
exercise of political power is not within the province of the judicial departnient.41

(b) Another self-imposed limitation is that Courts will not interfere
with matters which are b1y the Legislature committed to the discretion of
administrative authorities. ' 2 Of course, where the administrative authority
refuses to exercise the discretion, which it is his duty to exercise under the
law, the Court may compel him to exercise it but the Court will never direct
how the discretion is to be exercised .41 (See, further, Ch. XV, post.]

Delegation of legislative power.
The Legislature, properly speaking, is not the subject-matter of Ad-

ministrative Law but of Constitutional Law, because the Legislature is not
an administrative but a law-making body. Nevertheless, the topic of the
competence of the Legislature to delegate legislative power to some administra-
tive body or other subordinate authority becomes relevant in so far as it has
a bearing on (or, rather, issues from) the doctrine of Separation of Powers
which we have just discussed.

That under modern conditions the Legislature cannot foresee or anticipate
all the circumstances to which a legislative measure should be extended and
applied, is acknowledged on all hands. Rules and Regulationsare all comprised
in delegated legislation. The power to make subordinate legislation is derived
from the enabling Act. The delegate has to act within the limits of the
authority conferred by the Act. Rules cannot supplant the provisions of the
enabling Act. But it can supplement the Act. Subordinate legislation is
intended to fill up details. The legislature may lay down the legislative policy
and thereafter confer discretion on an administrative agency to execute the
policy. Such agency will work out the details within the framework of the
policy. Regulations are in aid of enforcement of the provisions of the statute.
Regulation saves time and is intended to deal with local variations. The
regulation made under power conferred by the statute are supporting legislation
and have the force and effect, if validly made, as an Act passed by the
competent legislature. The legislature is over-burdened and the needs of the
modern society is complex. Every administrative difficulty cannot be foreseen
after the statute has begun to ope?ate. So there lies the need for delegated
legislation . 42a Some amount of delegation of its own authority to a subordinate

39. H. Kendall v. United Slates, (1838) 12 Pet. 524; Eastern Trust Co. v.
McKenzie Co., (1915) A.C. 750; Eshugbayi v. Nigerian Government, (1931) A.C. 662;
Liversidge v. Anderson, (1942) A.C. 206. -

40, Cherokee Nation V. Georgia, (1831) 6 Wall. 50.
41. Williams 'v. Suffolk ins. Co., (1839) 13 Pet. 415; Quackenbush v. U.S. (1900)

177 U.S. 25.
42. F.C.C. v. Pottsville Broadcasting Co, (1940) 309 U.S. 134.

42a. St. John's Teachers Training institute v. Regional Director, NCTE, AIR 2003
S 1533: (2003)3 SCC 321.
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body is thus permissible on the part of the Legislature. But, if it goes beyond
a measure and seeks to abdicate its essential powers, such delegation will
he unconstitutional where the written Constitution vests the legislative power
in the Legislature expressly, or will be a violation of the doctrine of Separation
of Powers which postulates that the essential functions of one organ of the
State cannot be assumed by another even by delegation by the latter."

The Central Government can delegate any of its statutory power to
the State Government, if permitted by law. Three things should be clearly
understood, (1) since in practice the Government demands a great deal of
delegation this has to be authorized by statute, either expressly or impliedly,
(2) a statutory power to delegate functions, even if expressed in wide general
terms will not necessarily extend to every thing, (3) implied power to delegate
is not commonly found in peace time leg'islation.43

Before we may take up the question of the limits up to which delegation
of legislative power would be constitutional and beyond which it would be
excessive' or unconstitutional, we have to distinguish between the allied
concepts of 'subordinate', 'conditional' and 'delegated' legislation.

Constitutionality of delegated legislation.
In the U.K.. since the legal sovereignty of Parliament is unquestionable

in the Courts, it is competent for Parliament to delegate its legislative power
to the Administration to any extent, without the risk

U. 	
of the Judiciary invalidating such law on the ground
that, by excessive delegation, Parliament has abdi-
cated its legislative function- 44 Hence, no question

of unconstitutionality of delegated legislation can possibly arise in the U.K.
Even if Parliament delegates unlimited power to an administrative

authority to amend or modify the statute itself while giving effect to it, by
providing what is known as the 'Henry VIII Clause', the Courts are powerless

Lo strike down such clause. 46

In the U.S.A., on the other hand, the doctrine against excessive
delegation by the Legislature was early deduced from the wider doctrine of

Separation of Powers which, we have seen, was held

U.S.A..	 to be a basic principle of the American constitutional
law. It was accordingly held that for Congress to

delegate the legislative power entrusted to it by the Constitution to some
other organ would be to violate the principle of Separation of Powers which
lay at the foundation of the American constitutional system.'

But it was soon acknowledged that since in modern democracy subor-

43. Cf. Vasantlal v. State of Bombay, A. 1961 S.C. 4; Auindr v. State (if Punjab,
A. 1979 S.C. 321 (pars. 10).

43a. S. Samuel v. Union of India, (2004)1 SCC 256.
44, Halsbury, 4th Ed., Vol. 1, para. 18; cf. Institute of Patent Agents v. Lockwood,

(1894) A.C. 347 (360-61) H.L.
45. Of course, even though the validity of the law cannot be challenged, as we

shall see, hereafter, the exercise of the delegated power by the Administration, in
making an instrument of subordinate legislation, is liable to be challenged as invalid
on the ground that the Administration, in making such instrument, has exceeded the
power conferred upon it by the law, so that it has been ultra vires Halsbury, 4th Ed.,
Vol. 44, pars. 10001.

46. Wade, Ad,ninistratiue Law (1977), pp. 700-01.
47. Field v Clark, (1892) 143 U.S. 649 (692).
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dinute legislation by administrative agencies was unavoidable, 48 some delegation
must be allowed as constitUti0flY permissible, subject to the Following

conditions
(a) While the function of the Legislature is to lay down the policy and

the general principles of a law, the power to prescribe details of the legislative
measere could be delegated by the Legislature to any subordinate body. i)

(b) No delegation can be challenged as unconstitutional if Congress

11 i s laid down the policy or the standards, within the limits of which the
subordinate body was to exercise its delegated power.

In the absence of such priiiuipls or standards, in the statute, the
delegation would he declared excessive and unconstitutional a nd the statute

would he struck down. 49
In two cases, 49-50 decided in the same year (1935), the Supreme Court

struck down two provisions of the same Act of Cungress,- the National Industrial
Recovery Act, 1933,-- -on the ground that the standards laid down by Congi es's
by these provisions were so inadequate that they virtually amounted to an
abdication by Congress of its power to legislate with respect to commerce.

Whether the standard laid down in the impugned statute was adequate
ur not is, of course, for the Court to determine. The Second World War which

followed the 1935 d ecis i on S iCO convinced the Supreme Court that the Ad-

ministration needed greater flexibility in its delegated rule-making power in
order to meet the myriads of challenging problems raised by the War, and,
once it was so convinced, the Court went on relaxing its judicial review over
the standard which was being diluted by the Legislature almost at each step.
This results in the curious phenomenon that although the 1935 decision 's or

the doctrine against unconstitutional delegation have not been brushed ott.
the American Supreme Court has not, iii any case, since 1935, liiuncl the
delegation to he excessive, because it has come to hold illusory standards as

adequate. 51
But even though the American Supreme Court has not, since 1935,

struck down any statute on the grou ol of excessive delegation, even now the
principle that the Legislature must lay down discernible standards for the
guidance of the administrative authority for exercising the delegated power

is, occasionally, reiterated by the C01-11-t.5
The law oil this point in India has followed the trend of decisions of

the American Supreme Court. 'l'hus, as early as

India.	 195151 it Was held that the Legislature could nut

delegate its essential functions. Though it could

	

18.	 Wichita H. 31 L. Co. v. PuS/ic Utilities Ce,nnin,, (1922) 260 U.S. 48 (58-59);

llaiiipton v. LJ.S, (1928) 216 U.S. 394 (409).
49. Panama Refining Co. v. Ryan, (1935) 293 U.S. 388.

90. Scliec/iter Corp. v. U.S. (1935) 295 U.S. 495.
51. Ya/us v. U.S., (1944) 321 U.S. 454 American Power Co. v. S.E.C., (1946)

:329 U.S. 90 (105); Fe/icy V. Ma/Ieee, (1947) 332 U.S. 245; Licliter v. U.S., (1918) 334

U.S. 742; Secy. of A,griculture v. Central Refining Co., (1950) 338 U.S. 604; N.Y. Central

Securities v. U.S. (1974) .415 U.S. 336 (341); Fed. Energy Admit. v. A/poe qaume, (1976)

426 U.S. 549 (590, 559).
52. National Cable v. U.S. (1974) .115 U.S. 3:36 (342); Ens//u/ce v. Eon's) City,

(1976) 426 U.S. 668 (675); PEA v. Algenqmmine, (1976) 426 U.S. 548 (559); In,/ustisa/

lJe;/. V. .\flricmli I's/ru/cnn, (1.980) 448 U.S. ((07 (675, 686); American i'ex/de Inst. V.

Doiomcnim, (1981) 452 U.S. 490 (543, 54748)

	

53	 In cc Delhi Lcmws Act, (1951) S.C.R. 747 (767-68, 792, 798, 904, 938-939,

941',' 946, 973-74, 982, 997; 1076-77.)
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delegate the power to formulate details, an excessive delegation of legislative
power would be struck down as unconstitutional and invalid, as an abdication

of the legislative power. 54

I. In other words, contrary to the position in England, the Legislature

in India has no inherent or unlimited power to delegate its power. Because
of the doctrine of 'constitutional trust', the Indian

The Delhi Laws Act	 Legislature must retain in its own hands the essential
case, legislative functions though it can delegate the task

of subordinate legislation necessary for implementing the purposes and objects

of the law made by the Legislature. 55

II. Soon, however, our Supreme Court came to hold that no delegation

could be held to be excessive or unconstitutional if the statute laid down the

policy or the principles to guide the exercise of the delegated power and also

that in finding such policy and principles, the Court would liberally construe

the prov isions of the statute, starting from its very Preamble, 54 or even from

the history of the legislation, 54 or its scheme. 56 In course of time, the Court

has diluted this process of construction so much so that almost slender

indications in the statute have been upheld as sufficient guidance, 57 and, as
a result, it is only in a few cases that the Court has actually invalidated58

a statute on the ground of excessive or unconstitutional delegation.

III. Of course, in analysing the provisions of the statute for discovering

the guidelines, the Court shows the greatest latitude in statutes for taxation 59

or implementation of the Directives in Part IV of the Constitution 54 but it

is not limited to those spheres. 6 ' The Court has, by 1972, receded a long

way behind its 1951 position. The words of Hegde, J., speaking for the Court

in 1972 , 62 represent the current attitude of the Court.

"l-lowever much one might deplore the 'New Despotism' of the Executive, the
very complexity of the modern society and the demands it makes on its Government
have set in motion forces which have made it absolutely necessary for the Legislature

to entrust more and more powirs to the Executive. Textbook doctrines evolved in the

19th century have become out of date.' 
2

54..Registrnr v Kunja, A. 1980 S.C. 350 (para. 3); D.C.G.M. V. Union of India,

A. 1983 S.C. 937 (para. 32); Parasuraman v. State of TN., A. 1990 S.C. 40.

55, Municipal Corpn. v. Birta Cotton Mills, A. 1968 S.C. 1232 (1244).

56 Raghubar v. Union of India, A. 1962 S.C. 263 (paras. 29-30); lzhar Ahmad

v. Union of India, A. 1962 S.C. 1052 (para. 39).

57. Cf. Harishankar v. State of M.P., (1955) 1 S.C.R. 380 (388); Banarsi v.

State of M.P., (1959) S.C.R. 427; Garewal v. State of Punjab, A. 1959 S.C. 512, ,JyotL

Pershad v. State of Bombay. A. 1961 S.C. 1602; Ghulam v. State of Bombay, A. 1962

S.C. 97; Papiah v. Excise Commr., A. 1975 S.C. 1007 (paras. 11, 22): Babu Ham v

State of Punjab, A. 1979 S.C. 1574 (paras. 12, 31); Moghe v. Union of India, A. 1981

S.C. 1495 (para. 30).
58. Hamndard Dawakhana v. Union of India, A. 1960 S.C. 554 (paras. 29. 34-35):

Devi Das v State of Punjab, A. 1967 S.C. 1895 (para. 16); Jalan Trading v. Mill Macdoor

Union, A. 1967 S.C. 691 (para. 21); Shama Rao v. Union Territory, A. 1967 S.C. 1480;

Air India v, Nergesh. A. 1981 S.C. 1829 (paras. 117, 128) (a case relating to sub-delegation).

59. Corpn. of Calcutta v. Liberty Cinema, A. 1965 S.C. 1107; Municipal Bd. v.

Raghuuendra, A. 1966 S.C. 693; Sita Sam V. State of UP., A. 1972 S.C. 1168; Papiah

v. Excise Commr., A. 1975 S.C. 1007 (paras. 16, 24); Babu Ram v. State of Punjab,

A. 1979 S.C. 1475 (paras. 30-31); Owalior Rayon v. Asst. Commr., A. 1974 S.C. 1660;

State of Mysore v. Nagade, A. 1983 S.C. 762 (para. 21); Nogappa v. I.O.M. Cess Co,nmr.,

A. 1973 S.C. 1374 (para. 10).
60. Avinder v. State of Punjab, A. 1979 S.C. 321 (pars. 10).

61. Cf. Jyoti Pershad v. Union Territory, A. 1961 S.C. 1602.

62. Sitararn v. State of fJ.P., A. 1972 S.C. 1168.
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IV. Thereafter, the Court has held that the Legislature would be
absolved of its duty to las' down the policy if it simply uses the words 'for
the purposes of the Act'.5

Thus,—
A provision which empowered a Municipal Corporation to levy (besides the

specified taxes) "any other tax which the State Government has power to impose" has
been upheld, even though the rates of tax were not laid down in the Act.

V. Guidelines would not be required where the function is quasi-judicial
in nature and the authority has to make a speaking order on objective
consideration of the relevant facts, after hearing the parties.64

Subordinate, Conditional and Delegated Legislation.
A. As explained by Sa1mond,' legislation is either supreme or subor-

dinate.
"Subordinate legislation is that which proceeds from any authority other than

the sovereign power and is therefore dependent for its continued existence and validity
on some superior or supreme authority......They may be regarded as having their origin
in a delegation of the power of Parliament to inferior authorities, which in the exerci
of their delegated functions remain subject to the control of the sovereign Legislature."

Broadly speaking, the power of subordinate legislation may be conferred
by the sovereign Legislature upon-

(i) The Executive or Departments of the Administration; or
(ii) A subordinate body, such as municipal or other local body; or

(iii) A statutory corporation or juristic person, such as a railway company,
a university or other society, to regulate matters concerning itself.

Legislation by such bodies is 'subordinate' in the following respects-
(i) While, apart from constitutional limitations (if any), the powers of

a sovereign Legislature are plenary, the powers of a subordinate law-making
body are derived from a statute made by such sovereign Legislature and are
subject to the limits imposed by such statute, expressly or impliedly.

(ii) Where the limits imposed by the statute are exceeded by the
subordinate law-making body, its legislation becomes ultra vires.

Total abdication at legislative power, excessive delegation or transfer
of legislative function by the legislature is impermissible. Legislature must
retain control in its hand.65

Courts have the authority to declare as void any subordinate legislation
which is ultra vires, either because it has transgressed the power conferred
upon the subordinate body substantively, e.g., by legislating on a subject-matter
with respect to which it has not been authorised by the statute to deal with;
or procedurally by not complying with the procedure prescribed by the statute
for making the subordinate legislation [see next Chapter].

B. While subordinate legislation refers to the process of making rules
and regulations by an administrative or other subordinate authority for the
carrying out of the purposes of a statute and for its detailed application,
under powers conferred by the statute itself, conditional legislation refers to
a statute which authorises an administrative authority to determine when66

63. Gwalior R,yja Mills v, Asjstan Commissioner of Sales Tax. A. 1979 S.C. 321.
64. Workmen v, Meenakehi Mills, (1992) 3 S.C.C. 236 (para. 42) (C.B.).
65. Salmond, Jurisprudence, 9th Ed., p. 210.

65a.	 Mahe Beach Trading Co. v Union Territory of Pondicherry, (1996)3 S.C.C. 741.
66. I3asant v. Eagle Rolling Mills, (1964) 6 S.C.R. 913 (916-17); State of Bombay

v. Narouojncjas, (1951) S.C.R. 51 (80).

1l:AL -3
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or itherc' the provisions of the statute shall become operative. In other
words, a conditional statute comes into operation not of itself but by virtue
of the administrative determination.

C. But it is not competent for the Legislature to delegate its essential
functions. It has already been pointed out that though the doctrine of
Separation of Powers has not been imported into our Constitution in the
American sense, and though the legislative power as such has not been
vested' in Parliament or the State Legislature (as the case may be) it has
nevertheless been belch in India that while either Legislature may delegate
the function of making subordinate regulations, neithe r can delegate thetiinction
of 1nokin/,' /ows',°" wln,.'h is given to it by the Constitution (Art. 2451.

The problem of delegated Legislation, thus, relates to the question
whether, in making a particular statute, the Legislature has, in fact, delegated
its essential' functions.

D. In delegated legislation, the delegate completes the legislation by
supplying the dot ails within the limits prescribed by the statute: iii the' case
of conditional legislation the power of legislation is exercised by the Legislature
conditiona1lv 1 11 leaving to the discretion of an external authority the time
and manner of carr ying the legislation into i'ffe'ct as a!sn the detorninati,,n
of' the area to ',vhich it is to extend In other words, in delegated legislation,
the role-making power is delegated; in conditional legislation, the power
conferred upon the delegate is to determine when or where the law shall
apply—the legislation being complete in other respects. 511,

B. The power to apply the statute to objects other than those specified
in the statute. but subject to its policy, has also been dubbed as conditional
legislation.

F. ,Just as it is permissible for the Legislature to make a conditional
legislation to confer upon the administrative authority the power to determine
when the statute Shall come into operation, on the happening of specified
contingencies, so it has been held that it is permissible for the Legislature
to confer upon the administrative authority the power to extend the duration

stat ate K-ywid fte pariod which '' specified, in the first instance, by
t1,o legislature, leaving it to the Administration to determine whether the
seen circtimstanco.- which justified the bringing into force of the statute are
Still ontinuing so s to justify the cntinuance of the statute for a further

11 This has been considered to be another instance of' conditional legislation.'period. 

Delegated Legislation Scope of
Delegated legislation is defined as "that which proceeds from any

authority other than the sovereign power, and is therefore dependent for its
continued existence and validit y on some superior or supreme authority71a.
Delegated legislation is a necessity today. When the legislatures enact laws
to meet the challenge of the complex socio-economic problems, it becomes

67. R. v. 3u-rah, (1878) 5 I.A. 178 (195); R. v. Beiwari, (1945) 72 I.A. 57.
68. In re Delhi Laws Act, (1951) S.C.R. 747 (Kania, C.J., Mahajn, J.).
69. Hunulard Drj,vol,hona v. Union of lad),,, A. 1960 S.C. 554 (566-67).
70. Arn,,l,I v State of Mahe,slitm, A. 1966 S.C. 1788; Bwigrilair Mills V.

Buiy,'aiore Co,-lm.,A. 1962 S.C. 1263 (1266).
71. Inder Sin /ti, v. State of Rajasthan, A. 1957 S.C. 510 (pans 10-11) C,13.,

dissenting from Jat(n,Ira Aol/i v. State of Biliar. A. 1949 F.C. 175.
7 la	 Salmound, Jurisprudence, 12th Ed., p. 116.
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necessary to delegate subsidiary or ancillary power to delegates of their choice
for carrying out the policy laid down by the Acts as part of the Administrative
law. Legislature has to lay down the legislative policy and principle to afford
guidance for carrying out the said policy before it delegates its subsidiary
powers in that behalf.71b Legislature must retain in its own hands the
essential legislative functions and what can be delegated is the task of
subordinate legislation necessary for implementing the purpose and objects
of the Act. 71 

Tests for valid delegation of legislative power are (1) Legislature
cannot efface itself, (2) legislature cannot delegate the plenary or essential
legislative function, (3) even if there is delegation, parliamentary control over
delegated legislation should be a living continuity as a constitutional neces-
sityJ d The legislature is the master of legislative policy, and if the delegate
is free to switch policy it may be usurpation of legislative power itself.7td
The essential legislative function consists of the determination of legislative
policy and the legislature cannot abdicate essential legislative function in
favour of another. Power to make subsidiary legislation may be entrusted by
the legislature to another body of its choice but the legislature should, before
delegating, enunciate either expressly or by implication, the policy and the
principles for the guidance of the delegates. The delegate which has been
authorized to make subsidiary rules and regulations has to work within the
scope of its authority and cannot widen or constrict the scope of the Act or
the policy laid down thereunder. It cannot, in the garb of making rules,
legislate on the field covered by the Act and has to restrict itself to the
mode of implementation of the policy and purpose of that Act.7

A rule framed under the statute must give way to substantive statute
in case of conflict, In case of conflict between a substantive Act and delegated
legislation the former shall prevail.7

By an execution order passed by the State in terms of Art. 162 of the
Constitution Government authorized the personnel department to determine
seniority. Personnel department failing to determine Water Resources depart-
ment could not arrogate the power and issue order laying down the eligibility
criteria. Order passed by Water Resource Department is illegal and without
jurisdiction. ilg

What delegation is permissible.
A. It is now admitted on all hands that in the complex conditions of

modern society, it is not possible for any Legislature to undertake the entire
proces of legislation and that it is permissible for it to confer upon an
administrative authority powers of either of the above two kinds (i.e., sub-
ordinate and conditional legislation), 72 Thus, after laying down the legislative
policy—

(I) The Legislature may leave it to the judgement of a local administra.

71b. Vasantlal v State, (1961) 1 S.C.R. 341 A. 1961 S.C. 4; Agricultural Market
Committee v Shalimar Chemical, (1997) 5 S.C.C. 516, 524.

71c. Municipal Corporation of Delhi v Birla Cotton, A. 1968 S.C. 1232; Agricultural
Market Committee v Shalimar Chemical, (1997)5 S.C.C. 516.

71d. Autn4er Singh V Stale, (1979) 1 S.C.C. 137; Agricultural Market Committee
Shalimar Chemical, (1997)5 S.C.C. 516, 525.

71e. Agricultural Market Committee v Shalimar Chemical, (1997)5 S.C.C. 516, 525.
71f. I.T.W. Signode India Ltd. v. Collector of Central Excise, (2004)3 SCC 48.
71g. Pramod v. State, (2004)3 SCC 723.
72. Tata Iron & Steel Co. v. Workmen, A. 1972 S.C. 1917 (1922).
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tive body as to the necessity of applying or introducing the Act in a local
area; or the determination of a contingency or event, upon the happening of
which the legislative provisions are made to operate. This is known as
'condition,l legislation'.

(ii) The Legislature may leave it to a subordinate agency or some
executive authority, the power of making rules and regulations for filling in
the details to carry out the purposes of the Legislation, and to execute that
legislative policy, 74,75 When legislative power is so exercised by an administra-
tive or other subordinate body, it is called 'subordinate legislation'. *Oil
part of the Legislature, it is delegated legislation, but it is a permissible
delegation if it has laid down the policy. '6

(iii) It is permissible for the Legislature to empower the Executive to
extend to a local area an enactment in existence in another State or another
part of the same State, with such modifications, if any, 'as it thinks fit'.68'
Rut, in order to be constitutionally valid, it must comply with certain conditions

i. Policy-making is an essential function of the Legislature. In the
instant case, the Legislature, instead of itself enacting the law for the local
area in question, declares that its policy is the same as that of the enactments
existing in other parts of the country, out of which the Executive is empowered
to make its selections according to the needs of the local area ill
Hence, there is no delegation of any essential legislative function in the mere
delegation of the power to extend or to apply existing laws to a local area

according to its needs. 57,68
ii. The question is whether it would be permissible also to delegate

to the Government the power to modify such enactments while extending
them to the local area in question, for the power to modify an Act in its
essential particulars, so as to change its policy, is an essential legislative

function (see post). On the other hand, some modification may be necessary

in order to adapt the extended statute to the local area, to meet its local
needs. Hence, it has been held that the delegation of the power to modify
will be permissible only if and so far as it is necessary as (ZflCLlla?'y to the

power to extend the statute.'' hence,
(a) The power to modify would be legitimate only in so far as it is

necessary to make the enactment suitable to the peculiar local conditions of
the area in question. If, therefore, the Legislature seeks to confer unfettered
power to modify, by the use of words such as 'as it thinks fit', the Court
should read these words narrowly to comprehend only such changes as do
not include any change in the policy of the extended enactment, in order to
save the Legislature from the vice of excessive delegation. 77

If the Government, nevertheless, in exercise of its power to modify,
makes any change in the policy or the basic concepts or the essential features
of the enactment which it was empowered by the Legislature to extend to
the area, such order or notification of the Government would be struck down
by the Court on the ground of ultra uires. 77 The power to extend even future

73. lndrSiiigh v. State of Rajasthan. A. 1957 S.C. 510 (515); Bhatnagnrs v.
Union of India, A. 1957 S.C. 478 (485).

-	 74. llarishankar v. Stole of M.P., (1955) 1 S.C.R. 380.
75. Mahhan Singh v. State of Punjab, A. 1964 S.C. 381 (401).
76. Sri Rum v. Slate of Bombay, A. 1959 S.C. 459 (473-74).
77, Lachmi Iv'arain v. Union of India, A. 1976 S.C. 714 (paras. 48, 58-60, 69).
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laws of another State may be delegated1 provided the essential character or
particulars of the law are not changed,

(b) Since the power to modify is only ancillary to the power to extend,
in order to make it effective, it follows that the power to modify exhausts
itself on the extension of the enactment; it cannot be exercised repeatedly
or subsequently to such extension, or for a purpose other than that of
extension.

If, therefore, the Government issues a notification to modify the extended
law, subsequent to the notification of its extension, such notification would
be struck down as ultra vires.77

B. On the other hand—

Delegation, if coupled with uncanalised discretion, may infringe Article
14 of the Constitution.

Thus, while a Central Act often leaves it to the State Government to fix the
date for commencement of the Act in that particular State, conferment of such power
may be unconstitutional where the subject-matter of the Act is enhanced pensions for
High Court Judges, as different dates indifferent States would mean discrimination as
regards Judges of different High Courts. 7

What functions cannot be delegated by the Legislature.
It follows, therefore, that when a question as to the constitutionality

of a statute is challenged on the ground that it involves delegated legislation,
what is to be determined by the Court is whether the function which has
been delegated by the Legislature is an 'essential' function of the Legislature
or not.

Broadly speaking, it has been established that—
"The essential legislative function consists in the determination or choice of

the legislative policy and of formally enacting that policy into a binding rule of
conduct."74

It follows that the following functions cannot be delegated-
(i) To declare what the laws shall be in relation to any particular

territory or locality, 68 is an essential legislative act.
The essential legislative functions are the determination of the legislative

policy and its formulation as a rule of conuct. 	 In other words, the
Legislature cannot delegate to another agency the exercise of its judgment
on the question as to what the law should be.68

S. 3 of the Drugs and Magic Remedies (Objectionable Advertisement)
Act, 1954, provides-

"StIbject to the provisions of this Act, no person shall take any part in the
publication of any advertisement referring to an y drug in

Hamdorcl Dawakhcino v.	 terms which suggest or are calculated to lead to the use
Union of India.	 of that drug for—

(a) the procurement of miscarriage in women or prevention of conception in
women; or

(b) the maintenance or improvement of the capacity of human beings for sexual
pleasure; or

(c) the Correction of menstrual disorder in women; or
(d) the diagnosis, cure, mitigation, treatment or prevention of any veneral disease

78. Brij v. First A.D.J., A. 1989 S.C. 572 (587).
79. Al. L. Jain v. Union of India, A. 1989 S.C. 669: (1988) 4 S.C.C. 121.
80. Municipal Corpn. v. Birla Cotton Mills, A. 1968 S.C. 1232 (1244).
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or any other disease or condition which may be specified in rules made under
this Act.'

Held, that the words in clause d) above "or any other disease or condition which

may be specified in rules" conferred67 "uncanalisecl and uncontrolled power to the
Executive to specify any disease and established no criteria, no standards, and has not
prescribed any principle on which a particular disease or condition is to be specified..........
It is not stated what facts or circumstances are to be taken into consideration to include
a particular condition or disease. The power of specifying diseases and conditions as
given in section 3(d) must, therefore, be hold to be going beyond permissible boundaries
of valid delegation". The Court, accordingly, struck down this portion of section 3(d).51

it is to be noted that the decision in the instant case is in strikin
contrast to the case of Sri Ram v. State of Bomtjbay.8

A critique.	 The impugned provisions of the enactments in both
the cases were similar in so far as the Legislature

added a residuary clause after enumerating certain specific cases where the
power could be exercised. But, while in Sri Rain's case 82 the Court applied

the ejusdem generis rule in interpreting the residuary power, that doctrine
was not mentioned at all iii the unanimous judgment in the Hamdard case,

per Kapur, J.
The decision in the instant case8t is also at variance with that in a number of

previous cases where the legislative policy was taken asas the standard for determining
whether the power of subordinate legislation was uncanalised or not. In the iiitaa I

case , the Court analysed the history of the legislation and the difThrent provisions of
the statute and had no difficulty in discovering the policy and purpose of the legislation
and found that the object of the Act "was to control the advertisement of drugs in
certain cases, i.e., diseases and to prohibit advertisements relating to remedies pretending
to have magic qualities and provide other matters connected therewith". The danger
aimed at was found to be the danger of 'self.medication' and the 'consequences of
unethical advertisements' relating thereto. If the policy was thus ascertained and the
preceding clauses of section 3 specified advertisements relating to the procurement of
miscarriage; the improvement of sexual capacity; the correction of menstrual disorder
and the treatment etc. of a venereal disease, was it not possible to hold that the
iiapu,'iied port of clause (d) related to a disease or condition ejusdem generis with the
preceding categories, consonant with the policy of the enactment as ascertainsil by the
Court? In the circumstances it was possible for the Court to hold, as in previous cases,
that the Legislature was not guilty of unconstitutional delegation but that if the
subordinate authority ever made a rule specifying a disease or condition which was
extraneous to the policy of the enactment and not ejusdemn generis with the categories
enumerated, the rule itself would be void on the ground of ultra tires. 83

Since the judgment in the instant case does not rater at all to the previous
decisions on delegated legislation, it is difficult to suggest any ground which led the
Court in the instant case to distinguish it from the previous line of decision. It remains
for a future Bench to perform that task.

Subsequent to the foregoing comment of the Author at p. 25n of the
previous Edition of this book, the Supreme Court, in the Bangalore case, 8.1

was, in fact, confronted with the contrary decision in the Hamdard case, 81

but Kapur, J., (for the Court), brushed aside his own judgment in that case
by simply saying that the instant ease "is not a case which falls under the
rule laid down by this Court in A. 1960 S.C. 554". It is, however, difficult
for an impartial observer to discern that distinction. It is reasonable to expect

81. Hn,ndard Daioakhuna v. Union of India, A. 1960 S.C. 554 (56.5)

82. Sri Rain V. State of Bombay. A. 1959 S.C. 459; see post.

83. Cf. Rojnarain v. Patna Admn, (1955) 1 S.C.R. 290 (303.04).
84. Bangalore Mills v. Cot-pit., A. 1962 S.C. 1263 (pars. 10).
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that, in some future case, the Hczindard decision81 shall be reviewed more
fully and overruled.

On the other hand, if the Legislature lays down the policy in clear
and unambiguous terms the delegation of the power to execute that policy
by framing appropriate rules cannot be impugned as impermissible 85; such
delegation cannot be held unconstitutional because of the possibility of the
power being abused-sr'

(ii) The power to repeal a law is an essential legislative power. 87 What
the Legislature can validly delegate is the power to make regulations 'for
carrying out the purposes of the Act, not to amend it'.88

(a) From this standpoint, there should be no distinction between express
and 'implied repeal', for implied repeal is nothing but the construction of a
repealing statute which does not expressly say that the previous statute in
question is 'repealed'.

(b) It is also to be determined whether the implied repeal is to be
made by the delegate or is made by the Legislature itself. In the latter case,
there is no question of unconstitutionality since the Legislature is competent
to repeal its own law.89

i. Section 3 of the Essential Supplies Act empowered the Central Government
to make orders for the regulation of the production etc. of essential commodities, and
s. 4 empowered the Central Government to delegate this function to officers under the
Central Government, and Provincial Government or its officers. S. 6 then enacted—"Anyorder made under a. 3 shall have effect nowithstanding anything inconsistent therewith
contained in any enactment other than this Act. .

The Supreme Court held that s. 3 of the Essential Supplies Act did not, in fact,
effect the 'implied repeal' of any existing law. But conceding for the sake of argumentthat the repugnancy of an order under a. 3 with the existing law constituted an implied
repeal of the latter, the Supreme Court held that there was no delegation of this power
since the repeal, if any, was being made by the Central Legislature itself, by s. 6 ofthe impugned Act

"By enacting s. 6 Parliament itself declared that an order made under s. 3 shall
have effect notwithstanding any inconsistency in this order with any enactment other
than this Act. This is not a declaration made by the delegate but the Legislature itself
has declared its will that way in s. 6. The abrogation or the implied repeal is by force
of the legislative declaration contained in a. 6 and is not by force of the order made
by the delegate under s. 3. The power of the delegate is only to make an Order unders. 3. Once the delegate has made that order, its power is exhausted. S 6 then steps
in wherein the Parliament has declared that as soon as such an order comes into being,
that will have effect notwithstanding any inconsistency therewith contained in any
enactment-other than this Act. Parliament being supreme, it certainly could make a
law abrogating or repealing by implication provision of any pre-existing law . .	

9

ii. Section 48(2)(cc), Life Insurance Corporation Act, 1956 (as amended in 1981)
which authorises the Central Government to make rules to carry Out the purposes of
the parent Act, notwithstanding anything contained in the Industrial Disputes Act or
any other law, has been upheld, on t^e ground that repeal or abrogation of any other
law was by virtue of the parent Act.

85. Mak/jan Singh v. State of Punjab, A. 1964 S.C. 381 (401).
86. Khanbhalia Municipality Y. State of Gujarat, (1967) S.C. (CA. 1340/661.87. In re Delhi Laws Act, (1951) S.C.R. 747 (Kania, C.J., Mahajan, Mukheree& Bose, JJ.); Tika Ram/i v. State of V.P., (1956) S.C.R. 393.
88. Miller v. U.S., (1935) 294 U.S. 435.
89. Haris/iankar v. State of M.P., (1955) 1 S.C.R. 380.
90. A. Nachone v. Union of India, A. 1982 S.C. 1126.
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(iii) The power to modify an Act in its essential particulars (so as to
involve a change of policy 90 ) is also an essential legislative function.

"To alter the essential character of an Act or to change it in material particulars
is to legislate, and that, namely, the power to legislate, all authorities are agreed,
cannot be delegated by a Legislature which is not unfettered.-

It follows that the conferment of the power on the Executive to ,nodc&

an Act without any limitation on the power to modify constitutes an uncon-
stitutional delegation of legislative function. For, in making modification, the
whole aspects of ail 	 or a section may be changed .92

On the other hand—
The delegation of a power to modify would not be unconstitutipnal f

it relates not to the legislative policy but to matters of detail which may he
considered as not essential to the legislative function,9293 e.g., the power to
modify the Schedule of ail i.e., so long as it does not amount to an
abdication of essential legislative power by the Legislature. 95

It follows that where the Legislature confers unfettered power upon
the Executive to modify the provisions of the statute by using words such
as 'such restrictions and modifications as it thinks fit', the Court should so
construe the words as to save the statute from the unconstitutionality of
excessive delegation; that is, to hold that the power conferred would include
only modifiations which do not involve any change in the policy of the
statute. 75 it in exercise of such unfettered power, the Executive does make
such changes of substance which alter the very policy of the Act, the Court
will strike down the Government order or notification in question oil
ground of ultra circa the Act, as narrowly interpreted by the Court.77

(iv) The Legislature cannot delegate to the Executive the power to make
exemptions from the operation of an Act, without laying down the policy for
the guidance of the latter. 96

But a greater latitude has been allowed in respect of taxing legislation,
oil principle that it is always open to the State to tax certain classes of
goods and not to tax others. 97

(v) Prescribing an offence and its punishment is essentially a legislative
act. 98-99

A Legislature may delegate the power of rule-making and pluvidu the
penalty for violation of the rules. But instead of prescribing the precise
penalty, it may lay down the limit or the standard, leaving it to the
administrative body to prescribe the penalty within such limits or in accordance
with the standard laid down. 99

91. In ic Delhi Laws Act, (1951) S.C.R. 747.
92. Vanarsi v. State of M.P., A. 1958 S.C. 909 (S. R. Das, CA., Venkot.arama

Aiyar, Dna, Sarkar, J.J; Bose, J., did not concur).
93. Rojnuroin v. Paine Administration, (1955) 1 S.C.R. 290.
94. Arnold Rodrjcks v. State of Maharashtra, A. 1966 S.C. 1788 (1796); State

of Madras v. Gannon Dunkerley, (1959) S.C.R. 379 (435); Mnhorn&siall& v. Union of
India, A. 1964 S.C. 980 (983); Gliulam v. State of Bombay, A. 1962 S.C. 97.

95. Babu Barn v. State of Punjab. A. 1979 S.C. 1475 (para. 14); Edward Mills
v. State of Ajrnr, A. 1955 S.C. 25 (32); Bangalore Woollen Mills v. Corpn., A. 1962
S.C. 1263 (1266).

96. DILarka Prasad v. State of UP., A. 1954 S.C. 224.
97. Vonarsi v. State of M.P., A. 1958 S.C. 909.
98. U.S. v. Cohen, (1921) 255 U.S. 81; Fahey v. Maloriec, (1947) 332 U.S. 345.
99. D.N. Chose v. Add!. Sessions Judge, (1950) 63 C.W.N. 147 (156); [3aclwn

Singh v. State of Punjab, A. 1980 S.C. 898 (pares. 175-76.).
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The power 'to remove difficulties'.
While entrusting an administrative authority to administer an Act, the

Legislature may sometimes empower that authority to remove any difficulty
that might arise in course of such administration, by an administrative order. 10

A provision like this becomes necessary particularly when the Legislature
extends a law to a new area which was so long governed by some other law
or where the conditions prevailing are not identical with those which the
Legislature had in its mind at the time of enacting the parent Act. 1-2 It may
also be used in a statute creating a new statutory authority.

S. 45(10) of the Banking Companies Act, 1949, offers an illustration
of this power

"If any difficulty arises in giving effect to the provisions of the scheme, the
Central Government may by order do anything not inconsistent with such provisions
which appears to it necessary or expedient for the purpose of removing the difficulty."

Such a provision may also be necessary to facilitate the transition from
one legal or constitutional system to another, e.g., in a. 310(1) of the
Government of India Act, 1935 and Art. 392(1) of the Constitution of India.
'I'lje latter provision is—

"The President may, for the purpose of removing any difficulties, particularly in
relation to the transition from the provisions of the Government of India Act, 1935, to
the provision of this Constitution, by order direct that this Constitution shall, during
such period as may be specified in the order, have effect subject to such adaptations,
whether by way of modification, addition or omission, as he may deem to be necessary
or expedient	 -

Provided that no such order shall be made after the first meeting of Parliament
duly constituted under Chapter H of Part V."

It is evident that in the exercise of the power to remove difficulties,
the question of ultra vires is bound to arise because if what the administrative
authority does cannot be held to be a 'removal of difficulties', the act would
be ultra vires the statutory provision which conferred the powet.

The following propositions may be noted, in this context
I. In the absence of any statutory limitations, it is the authority upon

whom the Legislature has conferred this power, who is to determine whether
any 'difficulty' has arisen, in the matter of giving effect to the Act, for which
it is necessary for the authority to make an order or to give a direction}

But his determination is not a matter of subjective satisfaction and,
therefore, not final. 2 It would be open to judicial review, objectively, on the
grounds of ultra vjres23 and snalu tides.4

II. In the absence of any statutory limitations, the power to remove
the difficulty may be exercised retrospectively, so as to remove the difficulty
from the time it arose.1

But where the Act itself made no provision for imposing a liability
with retrospective effect, retrospective effect could not be given to a Removal
of Difficulty Order where such effect would change the very scheme of the
Act and impose a liability upon an assessee for past years, which could be
done only by the Legislature itself.2

100. Gammon v. Union of India, A. 1974 S.C. 960 (para. 38).
1. Cf. CIT. v. Ramgopal Mills, A. 1961 S.C. 338 (341).
2. Sinai V. Union of India, A. 1975 S.C. 797 (pares. 47, 49, 61, 62, 66) C.B.
3. Straw Products v. ITO., A. 1968 S.C. 579 (paras 14, 19)-7-Judge Bench.
4. Mohalax,nr Mills v. CIT., (1964) 1 S.C.J 23.
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HI. No order for the purpose of 'removal of difficulty' could be made
by the administrative authority after the difficulties arising out of the
application of the Act had been over and there was no further difficulty to
be overcome.3

IV. Until the Supreme Court decision in Jalan Trading Co. v. Mill
Mazdoor Sabha, 5 it was understood that the conferment upon the Executive
of such power to remove difficulties in the matter of application of a statute
did not constitute an abdication of essential legislative powers by the Legis-
lature, provided the power was confined to facilitate the application of the
statute and did not include any power to modify its essential principles it
was also adverted to in several Supreme Court7 decisions without questioning
the validity of such delegation.

But, in the case of Jalan Trading Co. 5 the Supreme Court has, by a
majority of 3 to 2 (Shah, Wanchoo & Sikri, JJ.), struck down s. 37 of the
Payment of Bonus Act, 1965, as constituting excesssive delegation. It says—

"If any difficulty or doubt arises in giving effect to the provisions of this Act,
the Central Government may, by order published in the Official Gazette, make such
provision, not inconsistent with the purposes of this Act as appears to it to be necessary
or expedient for the removal of the difficulty or doubt; and the order of the Central
Government shall he final."

The majority5 seems to have been influenced by the fact that the power
of the Government was made 'final', and also by the fact that the Government
was empowered to alter the provisions of the Act itself, which could be done
only by the Legislature itself

"If in giving effect to the provisions of the Act any doubt or difficulty arises
normally, it is for the Legislature to remove that doubt or difficulty. Power to remove
the doubt or difficulty by altering the provision of the Act would in substance amount
to exercise of legislative authority and that cannot be delegated to an executive authority."

But, on principle, where the Legislature has laid down the policy and
the essential principles in the statute, and the power is exercised by the
Executive to adapt the provisions of the statute to the circumstances which
could not be envisaged by the Legislature, without modifying the principles
laid down by the Legislature, such delegation would not appear to be different
fioiii the case of subordinate legislation where the Executive is empowered
to fill in the details of a statute for the purpose of a proper administration
in particular circumstances. Of course, if the Executive seeks to modify or
transgress the principles or policy laid down by the statute, the order of the
Executive would be liable to be struck down by the courts as ultra uires8 or
mala fide.9 It cannot, therefore, be said to be a case of uncharted delegation.

The real trouble in the Jalan Trading case5 was that Parliament
sought to preclude judicial review of the subordinate legislation by making
the order of the Central Government 'final'. But even then, it would not alter
the legal situation; for, as will be explained more fully hereafter, judicial
review on the ground of ultra uires, which includes both excess and abuse

5. Jczlan Trading Co. v. Mill Mazdoor Sabha, A. 1966 S.C. 691 (703) (known
as the 'Bonus case').

6. Cf. Rajnarazn v. Patna Administration, A. 1954 S.C. 569 (575).
7. C.I.T. v. Romgopal Mills, A. 1961 S.C. 338; Mahalo.xmi Mills v. CIT.,

(1964) 1 S.C.J. 23.
S. Lachnzj Naraja v. Union of India, A. 1976 S.C. 714,
9. Mohalaxmj Mills v. CIT., (1964)1 S.C.J. 23.
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of statutory power, cannot be excluded by the Legislature by engrafting any
statutory clause of 'finality'. 10

The majority view in Jalan Trading case, 5 it is submitted, deserves
further consideration, particularly because the Legislature had, in S. 37,
assumed that the Executive would make only intra vires orders, by providing
that they shall 'not be inconsistent with the purposes of this Act".

It is gratifying to note that since the foregoing comment at p. 29 of
the 1st Edition of the book, it has been laid down by the Supreme Court
that unless there is any change made in the fundamental scheme of the Act
or any new concepts are introduced," it would be competent for the Executive,
in its Removal of Difficulty Order, to make modifications which would make
the Act workable and to give effect to it, but no further.11

Ascertainment of the legislative policy.
1. The legislative policy has to be ascertained by the court from the

provisions of the Act, including its Preamble, 12 and, where the impugned Act
replaces another Act, the Court may even look into the provisions of that
Act iii order to determine whether the Legislature has conferred unguided
power to the Executive. 13

Even the history of the legislation, read with the statute, as a whole,
has been considered sufficient for the purpose.14

Further, the very nature of the body to which the power has been
delegated is also a factor to be taken into consideration in determining
whether the guidance offered is sufficient. 

15

In short, in order to meet the challenge of excessive delegation, it is
not necessary that the guidelines offered by the Legislature, must be contained
in the very section which made the delegation. 16

2. Once it is held that the Legislature has offered sufficient guidance,
the Courts cannot interfere on the ground of excessive or uncónstitutional
delegation.'

Adequacy of the standard laid down by the Legislature.
Though decisions are uniform on the point that delegation of power to the

administrative authority is constitutional only if the Legislature lays down the
standards to guide the administration, 17 they are not uniform as to the adequacy
of the standards that the Legislature is constitutionally bound to provide.

10. Rod/ia Kishan v. Municipal Committee, A. 1963 S.C. 1547 (1551); Collector
of Kamn rep v. Kamakhya, (1964) S.C. [C.A. 412/621; Kamala Mills v. State of Bombay,
A. 1965 S.C. 1942 (1948).

11. Sinai v. Union of India, A. 1975 S.C. 797; State Bank v. Goodfield Plantations,
A. 1980 S.C. 650.

12. Vasantlal v. State of Bombay, (1961) S.C.J. 394 (397); State of M.P. V.

Champalal, k 1965 S.C. 124 (128); Union of India v. Bhannial, A. 1960 S.C. 475
(479); Ma/than Sing/i v. Slate of Punjab, A. 1964 S.C. 381 (401); State of Nagaland v.
Ratan Singh, A. 1967 S.C. 212 (223).

13. Bhatnagar v. Union of India, A. 1957 S.0 478 (486).
14. D.C.G.M. v. Union of India, A. 1983 S.C. 937 (pars. 32).
15. Municipal Corpn. v. Birla Cotton Mills, A. 1968 S.C. 1232 (1244); Mahomeclalli

v. Union of India, A. 1964 S.C. 980 (983).
16. Rhandara D.C/I. v. Slate of Maharashtra, (1993) Supp. (3) S.C.C. (para. 3)-3

Judges.
17. Panama Refining Co. v. Ryan, (1935) 293 U.S. 388; Schechter Poultry Corpa.

V. U.S., (1935) 295 U.S. 495.



44	 ADMINISTRATIVE LAW	 [Ch. 3

I. Defence and Emergency legislation.
(A) U.S.A.—It would appear from the decision in Lichter v U.S. 18 that

the Court is inclined to permit a greater amount of discretion to the
administrative authority in times of war, so that the very existence of the
nation and the Constitution may not be defeated. In this case, the Federal
Renegotiation Act, 1942, authorised the Secretary of each Department to
renegotiate the contract price and to recover the balance, whenever in his
opinion it appeared that the contract price payable under any contract with
the Government represented "excessive profits". The statute contained no
definition of excessive profits. Nevertheless, the Supreme Court held that
there was no unconstitutional delegation of legislative authority because-

(i) "A constitutional power implies a power of delegation of authority
sufficient to effect its purpose. This power is specially significant in connection
with constitutional 'war powers' under which the exercise of broad discretion
as to methods to be employed may be essential to an effective use of its war
powers by Congress." 18 In the instant case, 18 the vesting of a discretion in
the executive authority was essential to meet the situation brought about by
the war, and the delegation, therefore, was impliedly sanctioned by the 'war
power' expressly granted to Congress by the Constitution.

(ii) "The statutory term 'excessive profits', in its context, was a sufficient
expression of legislative policy and standards to render it constitutional."19
The Supreme Court pointed out that the expression "excessive profits" had,
in 1942, acquired a definite meaning (and, hence, no statutory definition was
necessary in 1942), for taxation of excess profits had been a familiar legislative
practice since the First World War and had been upheld by the Supreme
Court in many cases since 1924.20

(B) England—The problem of defence is similar in all countries and has
to be met in the same way, irrespective of the nature of the political system.

In England, during World War I, the Defence of the Realm Consolidation
Act, 1914, was passed, giving uncharted power to the Executive to make
regulations, by s. 1(1) which was as follows-

"1-us Majesty-in-Council has power during the continuance of the present war to
issue regulations for securing the public safety and the defence of the realm .....

Similar power was conferred by the Defence of India Act, 1939, and
the Defence of India Act, 1962, enacted in view of the Chinese aggression
contains a similar blanket provision in s. 3(1)—

'The Central Government may, by notification in the Official Gazette, make such
rules as appear to it necessary or expedient for securing the defence of India and civil
defence,- the public safety, the maintenance of public order or the efficient conduct of military
operations, or for maintaining supplies and services essential to the life of the community."

The question of the validity of the Regulations made under the Act of
1914 was raised in England in R. v Halliday. 2 ' The point for decision in
the case which went on appeal to the House of Lords was whether Regulation
14B, which authorised detention without trial, was ultra uires or authorised
by the power conferred by the Act. The question if it was permissible for-	

18. Lic/iter v. U.S., (1947) 344 U.S. 743. [See also Woods v. Miller, (1948) 333 U.S. 1381.
19. Of the various reasons assigned by the Supreme Court in support of the

impugned delegation, this is by far the strongest, for, if owing to legislative practice,
a word had acquired a settled connotation, there was no need of defining it and the
standard cannot, in such a case, be said to be insufficient.

20. Dayczton-Goose R. Co. v. U.S., (1024) 263 U.S. 456.
21. R. v. Halliday, (1917) A.C. 260 (H.L.).
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Parliament itself to confer such unlimited power could not he raised in
England, as there was no constitutional limitation upon the legislative com-
petence of Parliament (p. 29, ante). Lord Finlay, who spoke for the majority,
referred to the question in one sentence—

"It is beyond all dispute that Parliament has power to authorise the making of
such a regulation."

Lord Shaw, in the minority, pleaded vehemently for a strict construction
of the statute and an effective application of the doctrine of ultra uires as
the law imposed restrictions upon individual liberty, but did not question the
competence of Parliament from the standpoint of excessive delegation"'

(C) India—Similarly, in India, prior to the Constitution, there could
not be any challenge to an Act on the ground of an unconstitutional delegation,
so that in cases where the power under the Defence of India Act, 1939, was
challenged, it was on the ground of ultra uires of the rules made and not
the validity of the delegation itself 22 There is little doubt that the Courts
would similarly view the need for delegation of legislative power for the
purpose of ensuring elasticity of measures required to prepare for an effective
defence, also under the Constitution.23

(i) S. 3 of the Defence of India Act, 1962, provided—
"3. (1) The Central Government may, by notification in the Official Gazette,

make such rules as appear to it necessary or expedient for securing the defence of
India and civil defence, the public safety, the maintenance of public order or the efficient
conduct of military operations, or for maintaining supplies and services essential to the
life or the community.

(2) Without prejudice to the generality of the powers conferred by sub-section
(1), the rules may empower any authority to make orders providing for all or any of
the following matters, namely:—	 --

*	 *	 *
(15) Notwithstanding anything in any other law for the time being in force-

(i) the apprehension and detention in custody of any person whom the authority
empowered by the rules to apprehend or detain (the authority empowered
to detain not being lower in rank than that of a District Magistrate) suspects,
on grounds appearing to that authority to be reasonable, of being of hostile
origin or of having acted, acting, being about to act or, being likely to act,
in a manner prejudicial to the defence of India and civil defence, the security
of the State, the public safety or interest, the maintenance of public order,
India's relations with foreign States, the maintenance of peaceful conditions
iii any part or area of India or the efficient conduct of military operations,
or with respect to whom that authority is satisfied that his apprehension
and detention are necessary for the purpose of preventing him from acting
in any such lirejudicial. manner."

The contention that by conferring the power under s. 3(2)-(15X1), Parliament
had abdicated its essential legislative power was negatived by the Supreme Court on
the ground that the legislative policy behind the statute was clear not only from its
preamble which stated that it as enacted "to provide for special measures to ensure
the public safety and interest, the defence of India...". but also sub-see (1) of s. 3 itself
which made it clear that the rule-nicking power was to be exercised with that object
in view.

(ii) The preamble of the Essential Supplies (Temporary Powers) Act, 1946, stated
that it was intended to provide for the continuance, during a limited period,
of powers to control the production, supply and distribution of and trade

22. Cf. Emp. v. Sibnat/i, A. 1945 P.C. 156.
23, Ma/than Singh v. State of Punjab, A. 1964 S.C. 381 (400).
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and commerce in certain commodities which were deemed to be essential.
Such commodities were specified in section 2 of the Act, and section 3(1)
provided—

"The Central Government so far as it appears to it to be necessary or
expedient for maintaining or increasing the supplies of any essential commodity
or for securing their equitable distribution and availability at fair prices,
may by order provide for regulating or prohibiting the production, supply
and distribution thereof and trade and commerce therein..."

Held, the delegation made by section 3(1) to the Central Government was not
excessive or unconstitutional inasmuch as the preamble and the body or the settioii
sufficiently formulated the legislative policy and the subordinate authority to whom the
power to make an order was delegated was to exercise that power within the framework
of that policy. In other words, the Legislature had declared its decision that the
commodities in question were essential for the maintenance and progress of national
economy and it had also expressed its determination that in the interest of national
economy it was expedient that the supply of the said commodities should be maintained
or increased as circumstances may require and the commodities should be made available
for equitable distribution at fair prices. The concept of 'fair prices' introduced by the
Legislature gives sufficient guidance to the Central Government in proscribing the price
structure for commodities from time to time. The delegation cannot, therefore, be held
to he uncanalised or unguided. 

24

II. Foreign Affairs.

(A) USA—It has been acknowledged that, in foreign affairs, the President
should have a greater "degree of discretion and freedom from statutory
restriction which would not be admissible were domestic matters alone

involved .....He, not Congress, has the better opportunity of knowing the
conditions which prevail in foreign countries, and especially is this true in
times of war". It would, therefore, be unwise for Congress "in this field of
governmental power to lay down narrowly definite standards by which the
President is governed .25 Thus, the Court upheld a Resolution of Congress by
which it empowered the President to make a proclamation making it unlawful

to sell, except under such limitations and exceptions as the President prescribes,
any arms or ammunitions of war, "if the President finds that the prohibition
of the sale of arms... may contribute to the re-establishment of peace between

those countries ....
(B) India—The above principles would be applicable in India.

Ill. Social legislation.

(A) U.S.A.—(a) From the earlier decisions in Panama Refining Co.26

and -Schechter cases, 27 it would seem that the Supreme Court would take a
stricter view in the sphere of social and economic legislation. But in all latter
cases, the Court has taken a generous view of broad standards in regulatory

legislation, taking cognizance of the complexity of modern economic and social

problems
"The judicial approval accorded these broad' standards for administrative action

is a reflection of the necessities of modern legislation dealing with complex economic
and social problems. The legislative process would frequently bog down if Congress were
constitutionally required to appraise beforehand the myriad situations to which it wishes
a particular policy to be applied and to formulate specific rules for each situation.

24. Union of India v. Bhanamal, A. 1960 S.C. 475 (479); KS.E. Bd. v. Indian
Aluminium Co., A. 1976 S.C. 1031.

25. U.S. v. Curtis-Wright Corpn., (1936) 299 U.S. 304. [In this connection, see
also Hampton v. U.S., (1928) 276 U.S. 394, which was concerned with foreign competition].

26. Panama Refining Co. v Ryan, (1935) 293 U.S. 38.
27. Schechter v. U.S., (1935) 295 U.S. 495.
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Necessity, therefore, fixes a point beyond which it is unreasonable and impracticable
to compel Congress to prescribe detailed rules; it then becomes constitutionally sufficient
if Congress cleely delineates the general policy, the public agency which is to apply
it and the boundaries of this delegated authority. 28

Thus

(U In supporting a law authorising an Administrator to make regulations
fixing 'fair and equitable' prices as 'will effectuate the purposes of this Act',
viz., 'to stabilize prices and to prevent speculative, unwarranted, and abnormal
increases in prices and rents', the Supreme Court observed—

"Only if we could say that there is an absence of standards for the guidance of
the Administrator's action, so that it would be impossible in a proper proceeding to
ascertain whether the will of Congress has been obeyed, would we be justified in erriding
its choice of means for effecting its declared purpose of preventing inflation."

(ii) This relaxation of the 'standard' requirement has not been confined
to wartime legislation. In Fahey V. Mailonee, the validity of s. 5(d) of the
Home Owners' Loan Act, 1933, was challenged on the ground that it empowered
the Federal home Loan Bank Board to prescribe by regulations the terms
and conditions upon which a conservator might be appointed for a federal
savings and loan association. The Supreme Court, speaking through Justice
Jackson, held that no express legislative standard to guide the exercise of
the delegated power by the Board had been provided by the Act. Nevertheless,
the Court upheld the delegation in these words

"The provisions are regulatory....... A discre'tion to make regulations 3to guide
supervisory action in such matters may be constitutionally permissible ......... 

0

(iii) The same attitude has been taken towards an Act 3 ' authorising
the regulation of radio broadcasting, the standard provided being public
interest, convenience or necessity. 32 

It has been held that this standard is
as concrete as the complicated factors for judgment in such a field of delegated

authority permit",'33 it has to be interpreted not so as to confer an unlimited
power, 34 

but by its context,—by the nature of radio transmission and reception,
by the scope, character and quality of services,35 to mean the most effective
use of the radio from the standpoint of the public,, 32

(b) On the other hand, the Court would exact a more definite and
elaborate standard in penal provisions, 36 as distinguished from regulatory
measures.

In Fahey v. Mallonee, 30 the Court observed that "a discretion to make
regulations to guide supervisory action in such matters" (as banking, which
is 'one of the longest regulated and most closely supervised of public callings')
"may be constitutionally permissible while it might not be allowable to
authorise creation of new crimes in uncharted field".30

(c) A tread towards insisting upon adequate standards where rights
guaranteed by the 14th Amendment are likely to be affected by the exercise

28. American Power Co. v. Securities Comma., (1946) 329 U.S. 90 (104-105).
29. Yakus v. U.S., (1944) 321 U.S. 414. ISco also Bowles v. Willingham, (1944)

321 U.S. 503J.
30. Fahey v. Mallonee, (1947) 332 U.S. 245 (250).
31. The Federal Communications Act, 1934.
32. Notional Brow/rusting Corpn. v. U.S., (1943) 319 U.S. 190 (216).
33.. F.C.C. v. Pottsville Broadcasting Co., (1940) 309 U.S. 134 (138).
34. N.Y. Securities Co. v. U.S.. (1932) 287 U.S. 12 (24).
35. F.C.C. v. Nelson Bros., (1932) 289 U.S. 266 (285).
36. Lauzetta v. New Jersey, (1939) 306 U.S. 451; U.S. v. Cohen, (1921) 255

U.K..
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of the delegated power is to be found in the case of Kent v. Dulles,37 where 
it has bee n he ld that where a citizen's libe rty to trave l (whether within the 
country or to a fore ign country) is concerned, a ny delegation of the power 
must be s ubject to adequate standards, and such delegated authority will be 
strictly construed. The Immigrat ion and Nationa lity Act of 1952 provides th at, 
a fte r a prescribed Proclamation is made by the President it shall be "unlawful 
for any citizen of the United States to depart from , or enter, the United 
States unl ess he bears a valid passport", "subject to such limi tations and 
exceptions the Pres ident may authorise and prescribe". In pursuance of this 
power, the President m ade an Order providing that-

"The Secretary of State is authori sed in his discretion to refuse to issue a 
passport." 

The Supreme Court h eld that the statute would not be so construed 
as to infe r tha t Congress gave the Secretary of State 'unbridled discretion 
to grant or withhold' passport to a citizen, whose libe rty to travel to a fore ign 
country was guaranteed by the 'Due Process clause'. A refusal of passport 
by th e Secretary of State to a citizen, merely beca use of his 'be li efs and 
association' unconnected with any unlawful conduct was, accordingly, un
authorised by the statute and hence, invalid .37 

(d) In any case, it is settled in the U.S.A. that the tes t of adeq uacy 
of th e stanga \"d -is whether it is 'intelligible.38 and that no set formul a can 
be prescribed for the purpose of tes ting whether the Legislature has la id 
down an adequate s ta ndard in any given case. The sta ndards prescribed a re 
to be read in the light of the conditions to which they a re to be applied a9 

In short , the tes t a ppli ed by the Courts to dete rmine the adequacy of the 
s tandard is one of 'common sense and the internal nece ssities of governmental 
co-ope ration,a8 

"They derive lIluch meaningful content from the purpose of the Act , its (actual 
bacl,ground and the statutory context in which they appear.,,28 

From the tes t of the standard suppli ed in the Act itself, th e Court 
has now shifted its inqui~ to the 'purpose of the Act ' and th e 'context of 
the provision in question,a 

Aga in, though , generally, "procedura l sa feguards cannot validate uncon 
stitutiona l de legation",40 the Court has, in fact, taken into cons iderat ion the 
nature of the proceedings in determining the constitutiona lity of th e de legation 
and upheld appare ntly scanty guides as sufficient where the statute provides 
for adm inistrative decis ion a fter h earing34 or for judicial revi ew,41 a nd the 
like, e.g., 

(i) "Just and reasonable" rates for sale of natural gas,42 for the sen·ices 01" 
commission agents 43 

(ii) "Public interest , convenience or necessity" in establishing rules and regulations 
und er the Federal Communications Acta2 

(iii ) "Fair return" or "Fair value" of property for price-fixing measure; "fair and 
reasonable rent" for premises, with judicial review 44 

37. Kent v Dulles, (1957) 357 U.S. 116. 
38. Hampton R. Co. v . .u.S. , (1928) 276 U.S. 394 (409); Sunshine AnthraClle 

Co. v. Adkins, (1940) 3 10 U.S. 381 (398). 
39 . L ichter v. US., (1947) 334 U.S. 742 (785). 
-10 . US. v. Royal Co-operative, (1939) 307 U.S. 533 (576). 
41. Levy Leasing Co. v. Siegel; (1922) 258 U.S. 242 (243) . 
42. Fed. Power Commn. v. Hope Gas Co., (1943) 320 U.S. 591 (600). 
-13 . Tagg Bros. v. US., (1930 ) 280 U.S. 420 (431). 
44 . Sunshin" Anthracite Co. v. Adkins, (1940) 3 10 U.S. 381 1398 ). 
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(iv) "Necessary for the public health or safety" for the purpose of making public
health regulations by a Board of Health. 45

The progress of delegated legislation has, in fact, been accelerated by
the change in the attitude of the Supreme Court towards this necessary evil.
It is difficult to overlook the fact since the three decision S46 of the ante-New
Deal period, the Supreme Court has not annulled any delegation of legislative
power by Congress as excessive, outside the sphere of fundamental rights .47
Having laid down that delegation could not be constitutional unless the
Legislature prescribes a standard for the guidance of the rule-making
authority, 46 

the Court has relaxed its concept of that standard almost to a
vanishing point. Thus in the Lichter case, 48 Justice Burston observed—

"It is not necessary that Congress supply administrative officials with a specific
formula for their guidance in a field where flexibility and the adaptation of the
Congressional policy to infinitely variable conditions constitute the essence of the
program."

(B) India.—In the sphere of social or welfare legislation 49 decisions in
India, as in the U.S.A., show a tendency towards a relaxation 49 of the attitude
of the Supreme Court towards delegated legislation, by finding out the requisite
policy or standard from apparently inadequate materials. Thus,

(i) After defining the conditions of a 'ceiling area' and an 'economic holding' in
ss. 5-6, the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1956, provided
in s. 7—

"Notwithstanding anything contained in ss. 5 and 6, it shall be lawful for the
State Government, if it is satisfied that it is expedient so to do in the public interest
to vary, by notification.........the acreage........of the ceiling area or economic holding.........
having regard to—

(a) the situation of the land,
(b) its productive capacity,
(c) the fact that the land is located in a backward area, and
(d) any other factors which may be prescribed."
It was contended that the words 'any other factors' gave uncharted discretion

to the Government to prescribe factors for the benefit of particular individuals or groups
on extraneous considerations. This contention was negatived by the Supreme Court,
observing that the policy of the Act was to be found from the Preamble which stated
that it was to amend a previous Act of 1948, and this Act of 1948 sets out the objectives
to be achieved. The power to vary the ceiling area and economic holding was also
governed by the factors laid down by the Legislature in CIa. (a)-(c). The words "any
other factors" "would be factors eju.sdem ganeris to the factors mentioned earlier in the
section and could not be any and every factor which crossed the mind of the Executive.
The powr was also circumscribed by the general condition that it must be exercised
"in the public interest". Of course, the determination of the public interest was left to
the subjective satisfaction of the Government but if the power was abused, the notification
so issued would be liable to be invalidated on that ground but the law could not be
invalidated as constituting an excessive delegation of the legislative power, on the ground
that the subjective power could be abused. 0

45. Jacobson v. Massachussetzs, (1905) 197 U.S. 11.
46. Panama Refining Co. v. Ryan, (1935) 293 U.S. 388; Schechter v. U.S., (1935)295 U.S. 495; Carter v. Carter Coal Co., (1939) 298 U.S. 238 (311).
47. Cf. Kent v, Dulles, (1957) 357 U.S. 116.
48. Lichter v. U.S., (1948) 334 U.S. 742 (785).
49. Vasanlal v. State of Bombay, A. 1961 S.C. 4; Basartt v. Eagle Rolling Mills,

(1964) 6 S.C.R. 913 (918); Jyoti Pershad v. Union Territory, A. 1961 S.C. 1602; Registrarv. Kunjabinu, A. 1980 S.C. 350 (354); State of U.P. v. R.P.Co., A. 1988 S.C. 1737;
Parasur-a,nan v. State of TN., (1989) 4 S.C.C. 683.

50. Sri Ram v. State of Bombay, A. 1959 S.C. 459 (474).
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(ii) Sec. 6 of the Bombay Tenancy and Agricultural Lands Act, 1948, provided

as follows :-
11) Notwithstanding any agreement, usage, decree or order of it Court or any

law, the maximum rent payable by -it tenant for the lease of any land shall not in the

case of all land, exceed one-fourth, and in the case of any other land, exceed

one-third of the crop of such land or its value .........
(2) The Provincial Government may, by notification in the Official Gazette, fix

a lower rate of the maximum rent payable by the tenants of land situate in any

particular area or may fi x such rate oil 	 other suitable basis its be thinks fit."

Rejecting the contention that sub-sec. (2) of the above section suffered front
vice of the excessive delegation inasmuch as it conferred unfettered and unranalised
ptivcr upon the Provincial Government to prescribe a lower rate of the maximum rent

i ll respect of particular areas to the extent of virtually amending sub-section 11, the

ii;ijoritY of the Supreme Court lw/il that the power was not uncaisalised OS the legislative

policy was evident front 	 l'rc-amblc as well as the different sectionS of the Act. The
Preamble showed that the object of the Act was to improve the economic and social
conditions of peasants and the material previsions of the Act aimed at giving relief to
the tenants by fixing the maximum rent payable by 11mm and by providing for a speedy
machinery to consider their complaints about the unreasonableness of the rent claimed
front them by their respective landlords Section 12 thus provided that on an application
niiide by (lie tenant or the landlord, the Marnlatdar had to determine the reasonable
rent under section 12(3), having regard to the factors specified in that sub-section, e.g.,
the rental values of the lands used for similar purposes in the locality; the profits of
agrit'ultuire of similar lands in the locality; the prices of crops and commodities in the

locality.
Having thus declared the policy, the Legislature realised that it large number

of tenants in the State were poor and ignorant and that many of them might not be
able to make individual applications for the fixation of a reasonable relit under sec.
12. That is why it was thought necessary to confer upon the Provincial Government
the power to fix a lower rate of the maximum rent payable by tenants in particular
areas. In a sense what could he done by the Manslatdar in individual cases coul d he

achieved by the Provincial Government in respect of a large number of case covered
ill a particular area. Further, in fixing the lower rate, the Provincial Government was
to he guided by the legislative policy and also the factors far determining the reason able

rent its specified in sec. 12(3).
As regards the contention that the words "suitable to the area' were vague, the

majority observed that the relevant conditions of agriculture would not be uniform in
different areas and the problem of fixing a reduced maximum rent payable in the
respective areas would have to be t0k)d iii i.hie light of liw special fealuics u,id

conditions of that area and that is why it certain amount of latitutde had to be left

to the Government in fixing the lower rate of the maximum rent and the word suitable'
was not vague inasmuch as it referred to suitability of the area in question. 

51

(iii) Section 3 of the United Provinces Industrial Disputes Act, 1947, provided

as follows
"If, its (lie opinion of the State Government, it is necessary or expedient so to

do for securing the public safety or convenience, or the maintenance of public order or

51. Vasanlalv. Stole of Bombay, (1961) 1 S.C.R. 341 (Sinha, 0.3., Kapur,

(Jajendragadkar and Wanchoo, JJ.).
Subba Rao, J., dissented primarily on the ground that the word 'suitable'

was altogether vague and that the situation of a land in a particular area cannot in
itself afford a basis for fixing a rate of lower maximum rent and also that the factors
specified in sec 12(3) which were intended to afford it 	 to the Mamlatilar in fixing

a reasonable rent could not be supposed to be a guide to the Provincial Government
iii fixing a lower rate of the maximum i-cut particularly when the reasonable rent
determined by Use Maisslatdar was expressly made subject to maximum rent fixed by
the Government under sec. 6. In other words, if the reasonable rent determined by
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supplies and services essential to the life of the community, or for maintaining employment, 
it may, by general or . spccial order, make provi sion-

(e) for Rppoin~ing industrial court.s .... ~ 

Held. that in cnacting section 3, the Legis lat,ure has laid down the policy, viz .. 
the conditions under which it would be open to Government to make an order for the 
adjudication of industrial disputes by setting up industrial courts. After laying down 
the conditions on which the Government would so act, what was len to the Gove'rnment 
was to set up the machinery by means of which the legislative policy which had been 
enaded in broad de tails in section ~. would be implemented . It was not a delegation 
of essent ia ls of the legislative functi on, but only a delegation of th e power to the 
Governme nt to prov ide, by subordinate rules, the machinery for carrying out the purposes 
of the legislation . The provision of such s ubordinate rules rulating to the powers of the 
industrial courts, the qualifications of persons cons tituting such courts, where they will 
si t and the like, were matterS of detail and could not be said to be of the essence of 
the legislati ve functigr . Section 3 was not, therefore , unconstitutional on the ground of 
excessive delegation . 

(iv) S. 26( 1) of the Bihar Shops a nd Es tablish ments Act, 1954 , provides-
"No employer shall dismi ss or discharge from his employmen t any employee who 

has been in such employment continuously for a period of not less than six months 
except for a reasonable cause and without giving such employee a t leas t one month's 
notice or one month's wages in lieu of such notice : 

Provided that such notice shall not be necessary where the se rvices of such 
empl oyee are di spensed with on a charge of such misconduct as may be prescribed by 
the State Government, supported by satis factory evidence recorded a t a n inquiry held 
for the purpose." 

The Supreme Court held that there wus sufficien t guidance in the foregoing 
section, na mely, tha t the State Government should prescribe those kinds of misconduct, 
whi ch are gener ally known as 'major misconducts' in ind'ustri al law. The reasoning of 
the Court was as follows : 

"The Legislature musl have known that in industrial law misconduct is generally 
of two kinds, namely, (i) major misconduct justirying punishment of discha rge or di smissl . 
a nd (ii) minor misconduct justifying lesser punishment. and that appears to be sufficient 
gu ida nce to th e State Government to prescribe by rule such misconduct as is major in 
nature and deserves puni shment of discharge or dismissal." 

The sect ion was not, therefore. invalid on the ground of excessive delegation.
53 

(v) S. 4(1 ) of the Bhopal Reclamation and Development of Lands (Eradication 
of Ko ns) Act, 1954, provides-

MJf the Government is of opinion that any area is infested wi th kans . it may, 

the Mamlatdar was more than the maximum rent fixed by the Government on B 

suitable basis, the latter preva ils over the former. In the opinion of Subha &io. J ., 
therefore, by s ub-sec. (2) of sec. 6, the Legislature had, in effect . con ferred arbitrary 
power on the Provincial Government without laying down any legislative standard 
alm ost in these words-

"I have fixed the maximum rent in respect of irrigated lands and other 
lands on the basis of a definite share of the crop of such la nds bu t you can reduce 
tha t maximum rent on an~ basis you like." 

52 . Swadeshi. Cotton Mills v. State Industrial Tribu.nal, A. 1961 S .C. 1381. 
53. Callex v. Presiding Officer, A. 1966 S.C. 1729 (1730·31 ). 

(It is subm itted that in order to save the impugned provision, the Court 
nssumed what the Legislature itself might indicate, by using the words 'ml\ior misconduct' 
ins tead of 'such misconduct'. Secondly, the fact that from the rules actually framed . 
the Court found that only instances of major misconduct had been prescribed. by the 
Government, and from this it was concluded that the Legislature had meant the same 
thing. It is submitted that if this reverse process of reasoning be adopted, in no case 
can a Court brand 0..1 statutory instrument. as ultro vi/"e$ nor a legislative provision as 
vitiated by excessive delegation. It was better to say that it was labour legislation and , 
therefore, the Court would not interfere . I 
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by notification d ec lare su ch orea , giving full PIlTti cuhm l thereof, to be II kons area for 
the purposes of this Act." 

The ch allenge to the above provisio n on the ground of excessiye delegation ha s 
bee n repelled by the SU I)rCme Court. on the ground tha t the Preamble and long title 
of the Act mnde it clear th at the enactment was one for the rccloma tion a nd deve lopment 
of Ja nds by lhe eradi ca tion of kan.i weed in cer tain orcas in the State. "I'he area 
infested' is man ifes tly 11 0 1 capable of lcgislntivCl definition but mus t obviously be left. to 
the Executive to delcrmine havi ng regard to the intcnsiLy of the weed infestation llnd 
its d is t r ibu t ion. Sufficient guid a nce has thu s bC(!n offered by the Lcb>1s laturc to the 
Exec utive which is directed to cnrry out its mnndatc.5 4 

rv. Admill istratiue organisation. 
A l iber a l a ltitude h as been ta k e n by our Supre m e Cou rt a lso with 

respect to legisla tion r e lat ing to a dm in istrnti\'e organ isation , so as to s ave it 
fro m railure. 

(i) S. 3(1) of the Gombay Commissioners of Divisions A<: ~ , 1958, provides as 
follows: 

-The Sta te Government mny confer llnd impose on the Com missioner powers <l nd 
d uties under [l " y oth er enactment for the time being in force and for t haL purpose 
may, by a notificatiun .... , add to or specify in the ScllI. .. '<lule the necessa ry adaptations 
nnd modifications in that enactment by way of alllendmcnt; and thereupon-

(a) eve ry such enactment ~htl ll accenlingly be ulllcnded and havc effect subject 
to the a dupUltions and modifications so made, I\nd 

(b) the Schedu le to th is Act shall be deemed to be ame nded by the inclusion 
the l'ei n of the said proviBion fo r nmending the enactment. 

There was a system of Divisional Comm issione l's in Bom bay up to 1950 when 
it was abolished by the Bombay Commissione rs (Abolition of Office) Act, 1950. By the 
impUb>"r1ed Act of 1958, the offi ce of Commissionel'S was sought to be rein troduced. · By 
sub·sec. (1 ) of s. 3 of the Act, the Commissioners wcrc empowered, in the fi rst in~tance, 
to exercise thc powe rs conferred by tho enactments in cl uded in the Schedul e of th e 
Act, and then su b·sec. (4) r mpowe red the Sta to Government to Ill1lend the Sched ul e to 
include other enactments, in order to confer power under th ose enactments :llso on the 
Commissio ner. T he validi ty of s. 3( 4) was chttllenged on the ground that it cons tituted 
nn a bdi cation or excessivo delegation of the func t ions of the Legis la ture in favou r of 
th e Stote Gove rnment. A 3: 2 majority of th e Supreme Court rejected this conten tion 
on a twofold ground 

(n) The Legis lature had indicated its policy, namely. tha t such powers and uut.iC!4 
s hou ld be confe rred on the Commission ers as could be appropriately discharged by th em. 

(b) Since t.here wa s nn oOice of Com mi ssioner up to 1950, it was evident ~at 
only revenue and executive functions could be conferred u pon the Commissione rs.S 

There is much force in the argument of the minority (Wanch oo & Sha h , JJ.) 
th a t the powe r confe r red by the impugned provision included the power of repea li ng 
what the I--<!gis)I}ture itsel f provided , namely, to withdrllw the powers conferred upon 
the Comm iss ioner by the Legislature itself by n s imple amendmen t. of the Schedule by 
the Lcgi s lnture and th a t this cons tituted nn excessive delegation .55 

(ii ) Ss. 3·4 of the All lndia Services Act, 1954, pr"vide as follows 
N3. (1) T he Ce ntral Covernment may, afte r consultation with the Government 

of the Stutes concerned, make r ules (or the regula tion of recruitmen t and the conditions 
of service of persons a ppointed . to a n all·India Service ...... 

4. All ru les i n force immediately before the commencement of the Act lind 
appli ca ble to a n a ll -India Service sh all continue to be in force and sha ll be deemed to 
be rules m ade under this Act." 

It was urged that s. 3(1) d id n ot lay down any legis lative policy ill nil and 

54. Sta te of M.P. v. Cha mpaial, A. 1965 S.C. 124 ( 128). 
55. t\mold RodricNs v. State of Muhara s fltm, A .. 1966 S.C. 1788 (1795, 1804J. 



Ch. 31	 SEPARATION OF FUNCTIONS AND DELEGATION 	 53

delegated uncharted power to make any rules that the Government might choose. This
contention was negatived by the Supreme Court on the ground that the legislative
policy was determined by the mere adoption of the existing rules in s. 4 and that
section offered the standard to the Central Government in its function of adding to,
varying or amending those rules.

Non-essential functions may be delegated.
Once the Legislature has discharged its essential function by declaring

the legislative policy, it is permissible for it to delegate to an administrative
authority ancillary or subordinate powers which are deemed to be necessary
for carrying out that policy or the purpose of the Act.57 Thus,

(i) The power to extend the duration of a statute may be delegated
by the Legislature. 58

(ii) There is no unconstitutional delegation where the Legislature permits
the Executive, at its discretion, to adapt (with incidental changes, such as
name, place and the like) existing statutes and to apply them to a new
area,—without modifying the policy underlying the statute,59

(iii) Once the essential legislative function is performed by the Legislature
by declaring the policy, the extent of delegation is a matter for the discretion
of the Legislature and the Court is not com Uetent to say that the Legislature
should not have gone beyond a certain limit, °9 or that it should have provided
a different standard.60

(iv) A delegation cannot be held to be unconstitutional if the rules are
required to be laid before Parliament before they are to come into force and
Parliament has the power to amend, modify or repeal them.56

Permissible delegation in taxing legislation.
1. The power to impose and assess a tax is essentially a legislative function. 59
2. On the other hand,—
The following are not 'essential legislative functions' and may be

delegated: the power to select the persons on whom the tax is to be laid;
the power to amend the schedule of exemptions; 61 the determination of the
rates at which it is to be charged in respect of different classes of goods; 61

the choice of the particular tax suited to the , urposes of the Act and within
the competence of the Legislature concerned,0'

3. There has been a great controversy on the question whether the
power to fix the rate of a tax can be delegated.

(a) Where the Legislature fixes a maximum rate for the imposition
(e.g., a-tess) and authorises the Executive to determine the rate not exceeding

the maximum prescribed by the Legislature, according
Rate of taxation,	 to the exigencies of the public revenue, 63 there is

no unconstitutional delegation because by prescribing
a maximum rate, the Legislature has laid down the policy. 63

56. Garewal v. State of Punjab, 1959 (1) S.C.R. 792.
57. Ghulam v. State of Bombay, A. 1962 S.C. 97.
58. Inder Singh v. State of Rajasthan, A. 1957 S.C. 510, dissenting from

Jatzndranat/j v. State of Bihar, (1949) F.C.R. 595 lace p. 34, ante].
59. Rajnarain v. Chairman, Patna Administration, A. 1954 S.C. 569; (1955) 1

S.C.R. 290.
60. Union of India, v. Bhanrnal, A. 1960 S.C. 475 (481).
61. Banarsi Das v. State of M.P., A. 1958 S.C. 909 (913).
62. Ram Bar/man v. State of Bihar, A. 1967 S.C. 1404 (ara 8).
63. Western India Theatres v. Municipal Corpn., A. 1959 S.C. 586.
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(b) The question is whether the Legislature can delegate the function
of fixing a rate, without prescribing a maximum or other standard for the
guidance of the Legislature.

A. In the U.S.A., the fixing of the rate of taxation is regarded as a
legislative function and therefore the Legislature

U.S.A.	 cannot delegate it to any other authorit y v'itho'it
providing standards to guide that authority- 6-1 If,

however, the Legislature provides a rule or standard for fixing the rates, it
can empower an administrative authority—(a) to mathematically deduce the
rate from the facts and events referred to in the law; 6 (b) to revise the rate
according to changing circumstances. 6"

B. In India, after a long line of cases, the following propositions appear
to he fairly settled

i. It is permissible for the Legislature to
delegate the power of fixing the rate of taxation to

India.a.	
a local or other administrative body, provided the
Legislature offers the policy or standard for the

guidance of the subordinate authority. 67 It is not necessary that the Legislature
must prescribe the maximum limit of taxation. 68-69

ii. The attitude of the Court has, however, been relaxed on the question
as to what guidance by the Legislature should be regarded as sufficient for
the purpose

The needs of the delegate itself4'8' '° have been considered sufficient
guidance and limit for the fixation of the rate. Thus, it has been held that
in the case of a municipality or other local authority, the local body would
he authorised by the statute only to spend and to raise revenue for the
PUPOSCS of the Act'. 71,72 Hence, when the Legislature simply authorises the
local body to levy a specified tax 'for the purposes of the Act', the Legislature
would be exonerated from the vice of excessive delegation. 70-71

The same argument cannot, however, be advanced where the delegate
is the State Government, whose needs are practically unlimited; 73 hence, in
such a case, something more than the 'purposes of the Act would be insisted
upon by the Court, 70,73 unless the State Government has taken over the
function of fixing the rate on behalf of a municipality or other local body. 1

This comes to saying that the very nature of the delegate offers sufficient
safeguard.71

iii. Sufficient guidance has also been held to be offered by the Legislature
where it has laid down procedural safeguards for ensuring that the local
body fixes a reasonable rate of taxation for the local area,' e.g.,

(a) by providing for consultation with the people of local area for the purpose
of fixing the rate;

64. Sunshine Anthracite Co. v. Ad/sins, (1940) 310 U.S. 381.
65. Michigan R. Co. v. Powers, (1906) 201 U.S. 245.
66. Jlainptor, & Co. v. U.S., (1928) 276 U.S. 394.
67. Meenohshi v. State of Karnataka, A. 1983 S.C. 1283 (pare. 12).
68. Corp. of Calcutta V. Liberty Cinema, A. 1965 S.C. 1107 (1118).
69. Culabcha,ul v. Ah,nednbnd Municipality, A. 1971 S.C. 2100 (para. 20.
70. Municipal Corpn. v. B.G.S. Mills, A. 1968 S.C. 1232 (pares. 27.29)—a

seven-Judge Bench.
71. /tvinder v. State of Punjab, A. 1979 S.C. 321 (para. 23).
72. Western India Theatres v. Municipal Corpn., A. 1959 S.C. 586.
73. Devi Des v. State of Punjab, A. 1967 S.C. 1895.
74. Municipal Bd. v. Ragh,svendra, A. 1966 S.C. 693 (pares. 13.14).
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(b) by subjecting the rate to be fixed by the local body to the approval or
sanction of the Government. 07274

4. Of course, if the delegation relates not to a 'tax but to a 'fee',
there is an implied maximum limit inasmuch as it will not be valid unless
correlated to the expenses of the services rendered for which the fee is to
be levied .68

5. There is no delegation of legislative authority where a Legislature
lays down the principles for levying a tax but authorises the Executive to
set up the machinery for collection of the tax. 75

6. In general, in a taxing statute the conferment of wide discretion on
the Government to regulate economic matters is tolerated by the Court and the
Court would not interfere with the wisdom of the policy of the legislation. 76

The power to allow exemptions.
In dealing with this topic, a distinction should now be noted between

the delegation of the power to make rules and regulations for the purpose
of providing for exemption in certain classes of cases and the conferment upon
the Executive of the power to make ad hoc exemptions in particular cases.

(A) Subordinate legislation providing for exemptions. (i) There is no
doubt that the power to lay down in what classes of cases exemptions would
be allowed from the operation of a law is a legislative 77 and not an executive
power. It may not, however, be possible for the Legislature to anticipate all
the circumstances in which such exemption may be necessary and it is only
the authority entrusted with the administration of the law which may be
competent to ascertain the circumstances from experience gathered from the
working of the law or similar laws. It has, accordingly, been acknowledged
that if the Legislature lays down the policy of the law and the standard to
be applied in its administration, the Legislature may authorise the Executive
to make subordinate rules and regulations prescribing the classes of cases in
which relief might be granted in order to properly effectuate the intention
and policy of the Legislature. 78-79 This function is, in fact, one of subordinate
legislation of 'filling up the details'.

(ii) As to the purposes for which the power to exempt may be delegated,
there is no general limitation save public interest. 77 Subject to this limitation,
the exemption may be absolute or conditional. 77 It may thus be used for
regulating the economy, or to encourage or discourage the import or export
of certain goods or for securing the social objectives of the State.77

(iii) In another case, the question was not clearly presented to the
Court-because it was the validity of the notification issued by the Government
and not that of the Act which was challenged. Ill this case, s. 37(2)(xvii) of
the Central Excises and Salt Act, 1944, empowered the Central Government
to make rules to

"exempt any goods from the whole or any part of the duty imposed by this Act".
In exercise of this power the Central Government made rule S as

follows

75. Chaudhery v. Slate of Bihar, A. 1957 Pat. 40.
76. Subhash v. U.O.l., (1993) Supp. (3) S.C.C. 323 (paras, 10, 15).
77. Union of India v. Jalyan, (1994) 1 S.C.C. 318 (paras. 21-23).
78, Dwarka Prasad v. State of M.P., A. 1954 S.C. 224; Irani v. State of Mdra,,

A. 1967 S.C. 1731.
79. State of Bombay v. Balsara, (1951) S.C.R. 682; Registrar v. Kunjabrno, A.

1980 S.C. 350 (pars. 12).
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"The Central Government may, from time to time, by notification in the Official
Gazette, exempt, subject to such conditions as may be specified in the notification, any
excisable goods from the whole or any part of the duty leviable on such goods."

The Court held that it could not be said that the rule suffered from
the vice of excessive delegation inasmuch as, under s. 38, the rules made
tinder the Act "shall have effect as if enacted in this Act".80

Of course, if such an extreme view is taken, it would be open to the
Legislature to preclude any challenge on the ground of excessive delegation,
by simply including in its Act a barring clause, such as 'as if enacted in
this Act'. It should be pointed out that the challenge to the constitutionality
of the Act, on the ground of unreasonableness, cannot be precluded b y such
barring clause.

(B) Power to grant ad hoc exemptions. Somewhat different considerations
arise where a law empowers the administrative authority to grant ad hoc

exemptions in particular cases, according to its discretion.
The power to grant ad hoc exemption from a law is in the nature of

a dispensing power, and should, therefore, be viewed
U.S.A.	 with particular concern. It has been pointed out

((bid.) that in the U.S.A. the conferment of such
power has been upheld in exceptional cases subject to two conditions

(a) that the nature of the subject-matter to be regulated is such that
it is practically impossible to anticipate and provide, in specific terms for
every exceptional case which may arise, 81 e.g., regulation of the construction
and location of buildings;

(b) that the Legislature lays down a definite standard for the guidance
of the administrative authority in the exercise of the power conferred.82

In India, several cases of this nature have been dealt with by [lie
Supreme Court.

(i) A Coal Control Order, made under tlw
India.	 Essential Supplies Act, provided that

"no person shall stock, sell .... coal, except under a licence granted under this
Order", and then laid down—"nothing........shall apply to any person or class of persons
eXeml)ted from any prnviaion of the ho "e '',l.'.c1eu"e by the State Controller, to ftc'

extent of such exemption".
The Supreme Court held that this exemption clause constituted an

unreasonable restriction on the freedom of business guaranteed by Art. 19(1)(g)
inasmuch as the Control Order nowhere indicated what the grounds for
exemption were and gave an unrestricted power to the Controller to apply
the restrictive provisions of the restrictive Control Order to any particular
case or not.

It would seem from the judgment that the Court would have upheld
the exemption clause if definite standards had been laid down in the Control
Order giving an indication as to the cases or classes of cases where the
power to grant 'cemption should be exercised.

(ii) Apart from the foregoing constitutional ground, the Act would be
liable to be invalidated in case it lays down no policy or standard to guide
the exercise of the delegated power.

SO. Orient Paper Millsv. Union of India, (1063) 1 S.C.A. 278 (285).
81. Qorcjb v. Fox, (1927) 274 U.S. 603; interrnountain Rote Cases, (1914) 234

U.S. 476.
82. People v. Kliiick Pecking Co., (1915) 214 N.Y. 121.
83. Hanidord Dawakhona v. Union of India, A. 1960 S.C. 554 (see pp. 36, 37, ante).



Ch. 31	 SEPARATION OF FUNCTIONS AND DELEGATION	 57

The Court would, however, always try to save the legislation by
discerning its policy by applying its liberal process,84 taking into account a
provision for laying the Rules before Parliament,85

In finding the policy in a social legislation, the Court may even call
in aid facts of which judicial notice may he taken.86

(iii) Somewhat greater latitude is allowed in respect of taxing legislation,
on the principle that it is always open to the State to tax certain classes of
goods and not to tax others. 87

Effects of excessive delegation.
I. Where, by a statutory provision, the Legislature delegates its es-

sential legislative function or, in other words, goes beyond the limits of
permissible delegation, the offending provision, or so much of it, if it is
severable,88 must be struck down as unconstitutional.8889

It follows that, on the declaration90 of such unconstitutionality of the
statute, all subordinate legislation or administrative proceedings undertaken
in pursuance of the power so delegated will also faiI.88'912

II. But before holding a statutory provision as invalid on account of
excessive delegation, the Court would narrowly construe it, if possible, so
that it may not permit a delegation of the essential legislative function or
any power to modify the policy of the legislation.93

Sub-delegation of legislative power.
Delegated legislation takes place when the Legislature delegates its

law-making power relating to a subject-matter to another body or authority.
When such authority furthe.r delegates that power to another body, it is an
instance of sub-delegated legislation'.

Sub-delegation of legislative power, in any form, offends -against the
principles of the Rule of Law and Parliamentary Sovereignty in so far as it
tends "to postpone the formulation of an exact and definite law and they
encourage the taking of powers meanwhile in wider terms than may be
ultimately required". 9 Nevertheless, some aspects of it have come to be tolerated
for the same reasons which have led to the legitimation of delegated legislation.

Sub-delegated legislation may take place in two ways
(a) The statute itself may, expressly or by implication, 95 authorise

sub-delegation of the delegated authority. Thus, in England, s. 1(3) of the
Emergency Powers (Defence) Act, 1939, authorised the Executive to issue

84. Edward Mills v. Slate of Ajmer, A. 1955 S.C. 25; Mahomeda lii v. Union of
India, A. 1964 S.C. 980; JoIn0 Trading v. Mill M'o.zdoor Union, A. 1967 S.C. 691.

85. Nochona v. Union of India, A. 1982 S.C. 1126.
86. Punjab Tin Supply v. Central Gout., A. 1984 S.C. 87 (para 12).
87. Banarsi u. State of M.P., A. 1958 S.C. 909 (913).
88. Hcundard Dawokhana v. Union of India, A. 1960 S.C. 554 (568).
89. Cf. 1-inrishankar v. State of M.P., (1955) 1 S.C.R. 380 (392).
90. Jalon Trading v. Mill Mazdoor Sabha, A. 1967 S.C. 691 (paras. 45, 88).
91. Mokhon Singh v. Slate of Punjab, A. 1964 S.C. 381 (400-01).
92. Rurju,n Chemicals v. Company Law Rd., A. 1967 S.C. 295 (329).
93. Rujnarain v. Patna Minn., (1955) 1 S.C.R. 290 (301, J303-04).	 --
94. Report of the House uf Commons Select Committee on Statutory Rules and

Orders, quoted in Keaton's Jurisprudence, p. 68.
95. Barium Chemicals v. Company Low Bd., A. 1967 S.C. 295 (306, 309).
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Defence Regulations under the Act by Order in Council and further provided
that these Regulations might empower such authorities, persons or classes
of persons as may he specified in the Regulations to make orders, rules and
bye-laws for any of the purposes for which such Regulations are authorised

by this Act to be made'.
(b) The delegate may sub-delegate power without statutory authority.

Prima facie, this offends against the maxim delegatus non ,potest delegare',—a

delegate cannot further delegate his delegated authority. 
9.)

Where the Legislature delegates a duty (say, legislative) to a statutory
authority, that duty must be discharged by that very authority; he cannot
transfer it to other authorities. 9

1. Where the statute itself authorises sub-delegation.

(A) En, 'land—Sub-delegation is valid if it is authorised by the enabling

Act itself. 98-q

The Natural Products Marketing (British Columbia) Act, 1936, enabled the
Lieutenant-Governor-in-Council to set up a Central Marketing Board to establish or
approve schemes for the control and regulation of transportation, marketing etc., of any
natural products and to constitute marketing boards to administer the schemes and to
vest in those boards the power to fLt and collect licence fees. The Privy Council held

that the delegation by the Legislature of legislative power to the Lieutenant-Governor
and the authrisation of redelegation of that power by the Lieutenant-Governor to the
Marketing Boards were both valid. Once it was established that the subject-matter of
the legislation was within the legislative competence of the Provincial Legislature, it
was competent to authorise the delegation or sub-delegation inasmuch as the power to
delegate is inherent in a Legislature within the realm of its competency. The Privy
Council observed—

'The third objection is that it is not within the powers of the Provincial Legislature
to delegate so-called legislative powers to the Lieutenant-Governor-in-COuncil, or to give
him powers subversive of the rights which the Provincial Legislature enjoys while dealing
with matters falling within the classes or subjects in relation to which the Constitution
has granted legislative powers. Within its appointed sphere the Provincial Legislature
IS as

.
s supreme as any other Parliament; and it is necessary to try to enumerate the

innumerable occasions on which the Legislatures. Provincial, Dominion and Imperial,
have entrusted various persons and bodies with similar powers to those contained in
this Act."

(B) India.—The principles formulated in regard to delegated legislation
have been applied to test the validity of sub-delegated legislation. Thus, it
has been held that where the Legislature has performed its essential duty
by laying down the policy, it cannot only delegate the function of making

subordinate and ancillary legislation but also empower the delegate to
redeleate the function to sub-delegates who are specified in the statute

itself.1
S. 3 of the Essential Supplies Act, 1946, empowered the Central Government to

regulate or prohibit the production etc. of essential commodities be notified order, so
far as it appears to the Central Government to be necessary or expedient for maintaining
or increasing supplies of any essential commodity.

96. Allingha,n v. Minister of Agriculture, (1949) 1 All E.R. 780.
97. R. v. Benoari, (1945) 72 I.A. 57.
98. Phillips, Constitutional Law, 1952, p. 315; Griffith & Street, Ad,nitutrotitc

LOW, P 63.
99. Shannon v. Lower Mainland Dairy Products Board, (1938) A.C. 708.

100. llarishankar v. State of M.P., A. 1954 S.C. 465.
1. B/iotricigor v. Union of India. (1957) S.C.R. 701.
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S. 4 next provided—"The Central Government may by notified order direct that
the power to make orders under s. 3 shall, in relation to such matters and subject to
such conditions if any, as may be specified in the direction be exercisable also by
such officer subordinate to the Central Government or such Provincial Government or
such officer subordinate to a Provincial Government, as may be specified i. (he dii.'diumi."

Held, s. 4 was not invalid on account of authorising sub-delegation of the power
to make orders under the Act, since only powers ancillary to legislative power had been
permitted to be delegated or sub-delegated, the Act itself having laid down the legislative
policy, which would give ample guidance to the sub-delegate in the same way as it
would have guided the delegate (i.e. the Central Government) if it had chosen to issue
the orders itself instead of sub-delegating it. 	 -

2, But the sub-delegate cannot exercise the function unless the delegate
has sub-delegated the function specifically and in terms of the statute which
authorises the sub-delegation. 3 Thus, it cannot be made with retrospective
effect in the absence of asFecific provision in the statute authorising such
retrospective sub-delegation,

3. In making the sub-delegation, the delegate maw further canalise
the power to be exercised by the sub-delegate provided they are in consonance
with the policy declared by the Legislature.

4. In the absence of any restriction imposed by the delegate, or the
statute, it is competent for the sub-delegate to issue either a specific order
against an individual or a general order applicable to a class of' persons
generally.4

5. Sub-delegation will be invalid if there is no policy or standard to
guide the authority empowered to exercise the sub-delegated power. If this
policy is laid down in the Rule or Order made by the delegate of the first
degree, such policy must be consonant with the policy laid down in the parent
Act; otherwise, the delegated and sub-delegated legislation shall all be ultra
circa, 2 If, however, no standard is prescribed by the Rule or Order made by
the delegate of the first degree, the Court would find out the policy from
the parent Act, and test the validity of the subordinate legislation on the
touchstone of that policy,2

6. Subordinate legislation, of any degree, must be published, in order
to be valid, because it would be against the principles of natural justice (now
derived from Art, 21) to punish a man for violation of a law of which he
had no means of knowledge,5

(a) Where the 1 )aIzst Act prescribes a mode of publication, the sub-delegated
legislation must be published in that very manner, in order to be valid .6

- (b) If the parent Act is silent as regards the mode of publication, the
sub-delegated legislation should be published in the Official Gazette.7

(c) The expression ultra uires relates to subordinate legislation. The
charge of ultra riTes cannot be levelled against an Act made by the Legislature
itself,'°° The Act may be challenged as unconstjtutinnaj on the ground that
(a) the Legislature was not competent to make that law; or (b) that the Act
violated any of the substantive limitations imposed by the Constitution, such

2. Union of India v, Bhanamal, A. 1960 S.C. 475 (480) [Cl. 1113 of the Iron
& Steel (Control of Production and Distribution) Order, 1941, held validl.

3. Dciwood Ali v, Co,nnmr. of Police, A. 1958Cal. 565 (567).
4. So.ntosh Rumor v. State, (1951) S.C.R. 3Q;'
5. Harl,-i v. State of Rajasthan, (1952) 3CR. 110 (112-13).
6. Narend,-a v. Union of India, A 1960 S.C. 430 (pam-as. 25-27).

- 7. State of Maharashtra v. George, A. 1965 S.C. 722.
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as the Fundamental Rights; or (c) that it involved excessive or unconstitutional
delegation of its essential power or function.

But a provision of an Act cannot be challenged as ultra vires on the
ground that it was not supported by some other provision of that Act. 100
Such a contention was curiously made and repelled by the Supreme Court
in a case, as follows

Cl. (1) of a. 68 of the Motor Vehicles Act, 1939, empowered the State Government
to make the rules for the purpose of carrying out the provisions of Ch. IV. Cl. (2)
thereafter provides that 'without prejudice to the generality of the foregoing power, rules
under the section may be made with respect to any of the matters specifically enumerated
in the various sub-clauses of that sub-section. In 1956, the Legislature inserted anewnow
sub-cl. (ww) in a. 68(2), empowering the State Government to make rules for "the
licensing of agents engaged in the business of collecting .... goods carried by public carriers".

It was contended that in the absence of some substantive provision in the Act
requiring the licensing of such carriers, the new cl. (ww) could not empower the State
Government to introduce such licensing by making Rules. The Supreme Court rejected
this contention with the observation that the authorisation to make such Rules had
been made by the Legislature itself and

"there is no constitutional prohibition against the making of a low authorising
the making of rules on any topic without the support of another substantive provision
of law in the body of the Act".8

2. Where The statute does not authorise sub-delegation.

- (A) England—A distinction has been made between sub-delegation of
executive and legislative powers. For what is implied by the principle against
sub-delegation is that the legislative power which is entrusted to the Legislature
should not again he delegated by a subordinate authority or body upon whom
the Legislature has conferred the power to make subordinate legislation. The
distinction between executive and 'legislative' powers is not scientifically
precise, but, generally speaking, it may be said that where the subordinate
instrument is general in its application, it is in the nature of legislation. If,
however, it is 'specific' and applies only to a named person or object or to
named persons and objects, it is an executive order. 9 The distinction is, as
already stated, very nie, 10 and it has been held that an executive committee
could not sub-delegate its authority to "give such directions with respect to
the cultivation, management or use of land for agricultural purposes as it
thinks necessary"." Even informal documents like circulars and instructions
may assume a legislative character in the context of this principle.10

Where the statute itself or a valid regulation made under it does not
autitorise it, sub-delegation of legislative powers is invalid. Thus, where the
delegate is empowered to issue executive or administrative directions, he
cannot issue directions which are legislative in character. This would also
follow from the doctrine of ultra vires. Whether the directions issued by the
delegate are executive or legislative in character is a matter of substance,

not of form. 12
(i) Defence Regulation 51 empowered the Minister of Health to take possession

8. Chief Commr. v. C.M. Transport, A. 1968 S.C. 1199 (para. 4). [This Act
has since been replaced by the Motor Vehicles Act, 1988 (Act 59 of 1988).l

9. Cf. Griffith & Street, Administrative Law. P. 51.
10. Jackson Stanfield v. Butterworth, (1948) 2 All E.R. 558 (565).
11. Allingham v. Minister of Agriculture, (1948) 1 All E.R. 780.

12. Bloc/spool Corporation v. Locker, ( 1948) 1 All E.R. 85 (91), Scott, L,J.
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of any land and to give such directions as appeared to him to be necessary or expedient
in connection with the taking of possession of that land, and also empowered tire
Minister to delegate these functions, to such extent and subject to such restrictions as
he thought propo.

The Minister of Health issued certain circulars to the local authorities, empowering
them to take possession of lands, suhjct to certain conditions laid clown in the circulars.These coral ftioii were changed froni time to t i me, by iss,i rig fresh , rcia:r-.. A mrl:;t
Lit,o,e conditions, e.g., were-40 that a house could not be requisitioned unless unoccupied;
(ii) that furniture should not be requisitioned. Held, the circulars were legislative in
character and not more executive directions in the matter of taking possession of a
land. For, they conferred powers on the corporations to take away individual rights
which they would not have otherwise possessed and also i mposed oil duties for
the reasonable protection of the individual house-owner. They were not more executive
directions as between the Minister of health and the Corporation. Such sub-delegation
was not authorised by the Regulation.

(ii) Reg. 56A of the Defence (General) Regulations, 1939, laid down that certain
building operations shall be unlawful except under a licence' granted by the Minister
of Works. Th e power to grant liences was delegated by the Minister of Works to local
authorities and circulars were issued to them containing instructions laying down the
policy in regard to licensing' and the conditions under which the licensing power was
to he exercised. Held, that Reg. 56A was delegated legislation, and the circulars
amounted to sub-delegated legislation without any statutory authority. The circulars
containing instructions were legislative in character since they were to affect the rights
of the public. to

It is to be noted that where a statute authorises sub-delegation and
the delegate does sub-delegate that power, it would be open to the delegate
to exercise the power even after such delegation)3

(B) Indin. —Sub -delegation of legislative authority will not be sustained
unless the statute has specifically authorised it.

S. 40 of Regulation Ill of 1877 empowers the Chief Commissionr to make rules,
infer olin, for

"the maintenance of watch and ward, and the establishment of a proper system
of conservancy and sanitation at fairs and other large public assemblies".

R. 1 of the Rules tirade by the Chief Commissioner prohibits the holding of a
fair except tinder a permit issued by the District Magistrate and the latter is enjoined to

"satisfy himself, before issuing any permit, that the applicant is in a position
to establish a proper system of conservancy, Sanitation and watch and ward at the
fair".

Holding the Rule to be ultra tires, the Supreme Court (per Bose, J.) observed—
"The Regulation empowers the Chief Commissioner to make rules for the estab-

lishnrent of a system of conservancy and sanitation. He can only do this by bringing
a system into existence and incorporating it in his rules so that all concerned can know
what the system is ...... the rules empower the District Magistrate to make his own
system and see that it is observed. But the Regulation confers this power on the Chief
Commissioner and not on the District Magistrate,"

In short, it was held that in the absence of statutory provision in that
behalf it was not competent for the Chief Commissioner to sub-delegate the
rule-making power vested in the Chief Commissioner by the statute.

But sub-delegation of administrative power may sometimes be upheld
overt where the statute has trot expressly authorised such sub-clalegationi
(son unclo g 'Administrative sub-delegation' post).

13. Godavari v. State of Mohnroshtra, A. 1966 S.C. 140'l
14. (lanopoti v. Stole of Ajoier, A. lf.55 S.C. 188; see also Ajaib v. Gurbrschun,A. 1965 S.C. 1619.

,	 15. Sarkari Vikreta Sangh 'i. State of M.P., A. 1981 S.C. 2030 (para. 9).
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The doctrine of abdication.
I. Once it is acknowledged that the Constitution has reposed its trust1'

in the Legislature that it must perform its essential legislative functions, it
should follow that not only is it impermissible for the Legislature to delegate
its essential functions to another body, it cannot surrender or abdicate such
functions and the responsibility imposed upon it by the Constitution, 17 even
though it may not constitute an act of delegation in favour of a subordinate
body. Thus,—

A Legislature may not adopt a statute passed by another Legislature,
without knowing what it was adopting.18

The Pondicherry Legislature adopted the Madras Sales Tax Act with effect from
a future date when the Pondicherry Government would issue a notification with this
provision that if by the date the Pondicherry Government made its notification the
Madras Legislature would make any amendment of its Sales Tax Act, the Act as so
amended would apply to Pondicherry. Since at the time of its adoption, the Pondicherry
Legislature did not know what amendments the Madras Legislature might make to its
Act before it could coma into operation in Pondicherry, it was held that the adopting
Act of Pondicherry constituted a total surrender of its legislive power with respect to
sales tax in favour of the Legislature, so that it was void.

Even where delegation is permissible, it cannot be allowed to the extent
of self-effacement of the Legislature. 17-18

II. On the other hand, there is no abdication by the Legislature of its
functions—

(a) Where the rules are required to be laid before Parliament before
they are to come into force and Parliament has the power to amend, modify
or repeal them. 19-20

It should be remembered in this context that though the requirement
to lay before Parliament may exonerate Parliament from the challenge of
abdication, it would not preclude the Court from striking down the Rule (or
other statutory instrument) itself if it happens to be ultra vires the provisions
of the statute.

(b) Abdication means that the Legislature has surrendered its legislative
function or has effaced itself in whole or in part in favour of another agency, 21

in respect of its 'essential' legislative function, which consists in laying down
the policy of the law in question. 2 ' There is, therefore, no abdication where
the relevant Legislature has laid down the legislative policy, but has left it
to another agency the adoption of the law made by another Legislature,
subject to or within the limits laid down by the aforesaid legislative policy.

S. 8(2) of the Central Sales Tax Act, 1956, laid down the rate of tax payable
by any dealer on his turnover relating to the sale of goods in the course of inter-State
trade or commerce. Cl. (b) of this sub-section was as follows

'(b) in the case of goods other than declared goods, shall be calculated at the

-	 16. In e Delhi Laws Act. 1912, (1951) S.C.R. 747 	 (1950 . 51) C.C. 328 (377,
Kania, C.J.; 342-44, Mahajan J.; 349 .50. Mukherjea •J.).

17. Tata Iron and Steel v. Workmen. A. 1972 S.C. 1917 (1922); Devi Doss v.
State of Punjab. A. 1967 S.C. 1895 (para. 15)

18. Shama Rao v. Union Territory of Pondicherry, A. 1967 S.C. 1480.
19 Garewal v. State of Punjab, A. 1959 S.C. 512 (518); D.C.G.M. v. Union of

India, A. 1983 S.C. 937 (para 32).
20. Kerala Education Bill, In re, A. 1958 S.C. 956 (976).
21. Gwalior Rayon MIlls v. Assi. Commr., A. 1974 S.C. 1660 (paras. 5, 7, 15),

per Khanna. J.
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rate of 10% or at the rate applicable to the sale or purchase of such goods, whichever
is higher".

It was contented that by the above clause, Parliament had abdicated
its legislativc function to fix the rate of sales taxation on inter-State sales,
by adopting the rate fixed in intra-State sales by the State Legislature in
each State wherever such rate exceeded 10 per cent. Repelling this contention,
the majority of the Constitution Bench observed that Parliament has, in fact,
performed its essential legislative function, viz., the policy of inter-State sales
taxation by providing that the raLe of Central sales tax should in no event he
less than the rate of local sales tax in the appropriate State. The object of
this provison was to prevent evasion of payment of Central sales tax. 21-22

The doctrine against abdication, thus, is not a substitute of the doctrine
against excessive delegation, but is a mere another way of putting the same
thing, emerging from the doctrine of 'constitutional trust', which was enunciated
in the early Reference case of the Delhi Act. 23 As a recent Division Bench24
has observed—

"The power to legislate carries with it the power to delegate. But excessive
delegation may onwunt to abdication......... So the theory has been evolved that the
Legislature cannot delegate its essential legislative function. Legislate it must by Iayin
down policy and principle and delegate it may to 1111 in detail arid carry out policy."2

It would, therefore, follow that even though it is open to the Legislature
to repeal its own Act, it is not exempted from the requirement to lay down
the legislative policy. Of course, there have been Judges who have diluted
the doctrine against excessive delegation to the extreme by holding that a
law cannot be condemned as involving excessive delegation or abdication so
long as the Legislature retains its power to recall the delegation by repealing
the impugned statute.

In coming to this view, Mathew, J. relied upon the Privy Council
decision in Cobb v. Kropps. 18 If this view 2 were to prevail, the Legislature
need not lay down the legislative policy in any cae, because, in the absence
of any constitutional bar, a Legislature is always competent to repeal or

amend its own enactment. But, as the majority in
Untenability of the the Gwalior case (para. 27)25 pointed out, the Privy
theory of power to Council did not,26 in fact, lay down any such extreme
repeal.	 proposition. The observations of Lord Morris 26 in

that case must be read in the context of the facts
of that case; the Transport Acts passed by the Queensland Legislature had
delegated to the Commissioner for Transport the function of fixing the rate of
the licence fee and recovering it. But the Legislature had laid down the framework
and the bounds within which the Commissioner was to exercise the delegated
powers as will appear from the observations of the Privy Council itself

"The Commissioner has not been given any power to act outside the law as laid
down by Parliament. Parliament has not abdicated from any of its own powers. It has
laid down a framework, a set of bounds, within which the person holding the office
created by Parliament may grant or refrain from granting licences, and fix, assess,
collect or refrain from collecting fees which are taxes."26

22. AThned by I.C.Corpn. v. C.T.O., A. 1975 S.C. 1604 (paras. 3-4); State of
TN. v. Sitalakshmi Mills, A. 1974 S.C. 1505 (para. 9) C.B.

23. In re Delhi Laws Act, 1912, (1951) S.C.R. 747 (793; 974, 977; 819-20, 831).
24. Registrar v. Kunjobinu, A. 1980 S.C. 350 (para. 3).
25. Delhi Laws case, (1951) S.C.R. 747 (828, Fazl Ali, J., 1068, Das, J.); Gwalior

Rayon v. Asst. Commr. A. 1974 S.C. 1660 (paras. 56, 72; Mathew, J. & Ray, C.J.);
Pnpic:h v. Excise Commr., A. 1975 S.C. 1007 (paras. 22-23)—Bench of 3, led by Mathew, J.

26. Cobb v. Kropp, (1967) A.C. 141.
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The decision of the Privy Council in Cobb v. Kropp 26 is thus no authority
for the proposition that even where the Legislature fails to lay down the
limits subject to which or the standard according to which the delegate was
to act, the impugned statute would be immune from attack on the ground
of excessive delegation or abdication simply because it retains the power to
repeal the statute or to recall the delegation. 27 The untenable theory of repeal
and control2' must be given a goodbye, now that the Crwalior uiew 25 has
been affirmed by another Constitution Bench.27

In fine, our Courts should be cautious in adopting decisions of the
Privy Council on delegation because English Judges are familiar with the
doctrine that the Legislature (like the British Parliament) has an 'inherent'
right to delegate its power—which doctrine is totally inapplicable in countries
like the U.S.A. or India where the powers of the Legislature, even to delegate,
are subject to constitutional limitations, express or implied.

(c) Legislation by reference would not constitute abdication if the
Legislature resorts to it after fully considering what it was going to adopt.2

The concepts of unconstitutionality, excessive delegation and
ultra vires.

Before we proceed to take up the conditions of validity of subordinate
legislation or-the exercise of the delegated power by the subordinate authority
to which the power has been delegated by the Legislature, we should carefully
note the distinction between some analogous concepts which are often confused
even in text-books and judicial decisions.

(a) In India, when the Legislature delegates legislative power to an
administrative authority without offering any guidelines, the validity of the
relevant statute may be attacked on two grounds, viz.,

(i) That the statute offends against Arts. 14 and 19 of the Constitution,
because it is unreasonable or arbitrary 29 on the part of the Legislature to
confer uncontrolled discretionary power upon an administrative authority.30

(ii) That the statute is invalid because of excessive delegation or
abdication of legislative power by the Legislature.2'

(b) Coming to the delegate, i.e., the administrative authority to which
a power has been delegated by the Legislature—even if the statute be valid
because the delegation is within the constitutionally permissible limit, the
rule, order, notification or other statutory instrument which is issued by the
administrative authority in exercise of the delegated power may still be invalid
if it is ultra vires, i.e., if it goes beyond the scope of the power which has
beeif delegated by the statute,27' 31 or if the administrative act is dis-
criminatory. 32 This aspect will be discussed, in detail, in the next Chapter.

The foregoing principles apply also in the case of sub-delegated legis-
lation

27. K.S.E. Bd. v. Indian Alerninionm, A. 1976 S.C. 1031 (para. 29 C.B.
28. Shiv DuU v. Union of India, A. 1984 S.C. 1194 (paras. 20-21).
29. Union of India v. Annarn, A. 1985 S.C. 1013; State of Maharashtra v. Kanml,

A. 1985 S.C. 199.
30. State of Punjab v. Khan Chand, A. 1974 S.C. 543 (paras. 5-7); State of

Gujarat v. Dhararndas, A. 1982 S.C. 781 (para. 4); Air India v. iVergesh, A. 1981 S.C.
1829 (para. 117).

31. State of TN. v. Hind Stone, A. 1981 S.C. 711 (para. 6); Porwal Y. State of
Maharashtra, A. 1981 S.C. 1127 (paras. 7-11); Babu Rain v. State of Punjab, A. 1979
S.C. 1475 (para. 30).

32. Chandra v. State of Bihar, A. 1987 S.C. 1767.
33. Laxnzi Khandsari v. State of UP., A. 1981 S.C. 873 (parms. 50. 54); Air

-	 ''	 .	 ,	 1	 flC• C 	 Itfl'r_.. _..-.



CHAPTER 4

QUASI-LEGISLATIVE FUNCTIONS OF THE
ADMINISTRATION

What are quasi-legislative functions?
We have already seen (p. 6, ernIe) that administrative functions, which

come within the fold of Administrative Law are of various kinds, which,
however, fall under three broad heads, namely, (a) those which simulate a
legislative character; (b) those which simulate a judicial character; and (c)
those which are purely administrative in nature, dealing with particular
situations, having no legislative or judicial tinge about them.

In the present Chapter, - we are dealing with the first category of
quasi-legislative functions of the administration, which, are briefly described
as the function of 'subordinate legislation', i.e, the function of making rules,
regulations, be-laws, etc., to fill in the details of legislative enactments in
order to makhe execution thereof possible.'

Subordinate Legislation, what it means.
The Legislature is the law-making organ of a State. In some written

Constitutions, the legislative function is expressly vested in the Legislature.2
Though there Jp no express provision in the Constitution of India to this
effect, Arts. 107-111 and 196-201 lay down how laws are made by Parliament
for the Union and by the State Legislature for a State and it has been held
by our Supreme Court that, subject to certain exceptions specified by the
Constitution itself (e.g., Arts. 123, 213), it is the intention of our Constitution
that powers of legislation shall be exercised exclusively by the Legislatures
created by the Constitution, namely, the Parliament and the State Legislatures.3

It follows, therefore, that any authority, other than the Legislature,4
can exercise any kind of legislative power only if authorised by the Legislature

1. Jayanlilal v. Rang, A. 1964 S.C. 648 (655).
2. E.g., Art. 1 of the American Constitution; a. 1 of the Australian Constitution.
3. In this context, it should be noted that the Ordinance-making power of the

President or the Governor is not a species of 'quasi-legislative' power of the Executive,
because this power is not derived by delegation from the Legislature but is expressly
vested in the President [Art. 1231 and a Governor (Art. 2131. Though of a temporary
duration and though it is available only when the appropriate Legislature is not in
session, an Ordinance duly promulgated "shall have the same effect as an Act" of the
appropriate Legislature, so that there is no qualitative difference between an Ordinance
and an Act passed by the corresponding Legislature. It cannot be classed as 'subordinate
legislation"; it is 'legislation' by the Executive under the authority of the Constitution
itself WK. Roy v. Union of India, A. 1982 S.C. 710 (paras. 15-16)1. In India, thus,
there are two kinds of primary 'laws'—(a) Statutes made by the Union and State
Legislatures; (b) Ordinances made by the President and Governors.

The Ordinance-making function is excluded from the present Chapter for
the aforesaid reasons.

4. In re Delhi Laws Act, 1912, (1951) S.C.R. 747 (ride Author's Commentary
on the Constitution of India, 5th Ed., Vol. II, p. 3351.
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(subject, of course, to the validity of the act of such delegation itself, which
has already been discussed).

When an instrument of a legislative nature is made by an authority
in exercise of power delegated or conferred by the Legislature, it is called
'subordinate' legislation. 5 It is subordinate in the sense that the powers of
the authorit y which makes it are limited by the statute which coiifirred the
power and, consequently, it is valid only in so far as it keeps within those
limits, whereas a law made by the Legislature is not limited by any law
made by any other body, except where there is a written Constitution imposing
limitations upon the Legislature, as in India. The maker of a subordinate
legislation, in other words, may be its immediate authority, but its ultimate
authority is a superior Legislature which conferred the power to make the
subordinate legislation.

Sometimes the expressions 'subordinate legislation' and 'delegated
legislation' are used in an identical sense,—to refer to statutory instruments,6
or 'administrative legislation'. 7 In the Author's opinion, however, it is convenient to
use the two expressions to refer to difibrent aspects of the same problem, thus:

(i) The expression 'delegated legislation' looks at the problem from the
standpoint of the Legislature which delegates the legislative power to a
subordinate body.

The Chapter on Delegated Legislation in this work (Chap. III), accordingly,
deals with the extent beyond which such delegation would constitute an abdication
of the legislative powers vested in the Legislature by the Constitution,

(ii) The expression 'subordinate legislation' would mean the act of
making the statutory instruments by the subordinate body in exercise of
power delegated by the Legislature and the statutory instruments themselves.8

The present Chapter on Subordinate Legislation, accordingly, deals with
the conditions subject to which only the statutory instruments would be valid.

/' eed for subordinate legislation.
Subordinate legislation has, to a certain extent, become inevitable,

owing to the iucreaed pressure for legislation under the changed conception
of the functions of the State. In almost every modern State 'laissez-faire' has
long given way to collectivism and the concept of a 'Police State' has been
substituted by that of a 'Welfare State' and a 'planned society', 9 Owing to
the complexity of the subject-matter of legislation also, it is no longer possible
for a legislative body consisting of ordinary people to lay down matters of
detail, which has become the business of experts)° As the Committee on
Ministers' Powers observed—

'The truth is that if Parliament were not willing to delegate law-making power
Parliament would be unable to pass the kind and quantity of legislation which modern
public opinion requires."

5. 1-lalsbury, 4th Ed., Vol. 44, paras. 981-82, 984.
6. E.g., Carr, Parliamentary Control of Delegated Legislation, (1955) Public

Law, 200 (201-02); Report of the Committee on Ministers' Powers, (1932) Crnd. 4060,
p. 15, para. 2; Halsbury, 3rd Ed., Vol. 36, pars. 723, p. 476.

7. Wade, Administrative L.w, 4th Ed., pp. 695-96.
8. Cf. Sahaond, Jurisprudence, 9th Ed., p. 210.
9. Cf. Keaton, Elementary Principles of Jurisprudence, 1949, PP. 35-37, 86;

Allen, La it) in the Mak,ng, 113th Ed., p. 521; Myers, Introduction to Public Administration
(1970), PP. 158-60.

10. Auindsr v. State of Punjab, A. 1979 S.C. 321 (para. 10).
11. Rep, of the Committee on Ministers' Powers, 1932, p. 23 (also pp. 45, 51-52).
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Moreover, while making a law, it is impossible to foresee all future
changes 11 in circumstances as might call for modifications in the detailed
working of the law, as distinguished from changes in the legislative policy
itself. It would be an unnecessary burden on Parliament if it were to pass
a Bill each time such changes were required. It has come to be realised that
this function can be better discharpd by leaving matters of detail to be
regulated by statutory instruments' which are to be made or modified by
the Department, which is in charge of administering the law,—subject of
course, to the limits laid down by the statute itself and to some sort of
ultimate control over the statutory instruments by Parliament itself.

On account of fast changing scenario of economic, social order and
scientific developments innumerable situations arise which the legislature
cannot foresee. So the delegatee is entrusted with power to meet such
exigencies within the in-built check and guidance. The delegatee will exercise
power to subserve the policy and to achieve the objectives of the Act. He in
a given situation may not strictly adhere to a provision of a statute or rule
in order to relieve from great hardship without material y affecting the policy
of the statute. But such power has to be rarely used.' a

(A) England—The English Parliament has, thus, been compelled to lay
down mere outlines of policy, leaving it to the

England.	 discretion of the administrative department to fill
up the details as well as to change them according

to changing conditions. Though this is legislation under statutory authority,
it no doubt detracts from the traditional legislative sovereignty of Parliament,
for, in making orders and regulations under the statute, the spirit of the
legislation may, in practice, be transgressed.

So long as the Courts are free to question the validity of the regulations,
the individual may seek his remedy against such abuse of governmental
legislation, for it is a rule applicable to all subordinate legislation that it
can be declared invalid by a court of law on the ground that it is ultra vires
the statute under whose authority it purports to have been issued. 13

But this salutary jurisdiction of the Judiciary has been sought to be
ousted, in recent statutes, by enacting not merely that regulations may be
made under the Act, but that "they shall have effect as if enacted in this
Act". By such a clause, Parliament seems to be "giving to the Executive a
blank cheque". The English Judiciary has, however, risen to the occasion and
held that the clause referred to saves only intra vires regulations; in other
words, it does not prevent the Courts from scrutinising whether the regulation
or thp order conforms to the statutes 14-15 (see post).

The. dangers of the system were first brought into public discussion by

12. 'Statutory Instruments' are thus defined in a. 1(1) of the (English) Statutory
Instruments Act, 1946 (9 & 10 Geo. VI) c. 36—"Where by . . - any Act. . . power
to make, confirm or approve orders, rules, regulations or other subordinate legislation
is conferred on His Majesty-in-Council or on any Minister of the Crown then any
document by which that power is exercised shall be known as a 'statutory instrument'
• . . ." (Myers, Public Administration, (1970) p. 1611.

12a. Consumer Action Group v. State (2000)7 SCC 425.
13. Cf. Allen, Law in the Making, 1947, pp. 61, 132ff.
14. R. v. Electricity Commrs., (1924) 1 K.B. 171 (C.A.); R. v. Minister of Health,

(1929) 1 K.B. 619; in re Bowman, (1902) 2 KB. 621; Minister of Health v. The King,
(1931) A.C. 494 (H.L.).

15. State of Kerala v. Abdulla, A. 1965 S.C. 1585 (1589).
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the publication of Lord Hewart's New Despotism in 1929 (pp. 74 et seq.),
which was followed by an enquiry by a Select Committee of the House of
Commons, ' 6 known as the Committee on Ministers' Powers.

One of the recommendations of the Corn mittee on Ministers' Pnw'rs
was that each House of Parliament should have a Standing Committee to
consider and report to the House on Bills conferring powers of subordinate
legislation as well as on the statutory instruments eventually made in exercise
of such power. Though rather late in acting upon this recommendation, the
House of Commons, in 1944, appointed a Select Committee on Statutory
Instruments and since then this Committee is being renewed each ssion.

The function of the Select Committee on StatuLory Instruments is to
consider every statutory instrument with a view to determine whether the
attention of the House should be drawn to it on any of the following grounds—

(a) that it imposes a charge on the public revenues or contains provisions
requiring payments to be made to .........any public authority in consideration of any
licence or consent, or of any services to be rendered, or prescribes the amount of any
such charge or payment;

(b) that it is made in pursuance of an mactnient containing specific provision
excluding it from challenge in the courts .........

(c) that it appears to make some unexpected use if powers conferred by the
statute under which it is made;

(d) that it purprts to have retrospective effect where the parent statute confers
express authority so to provide;

(a) that there appears to have been unjustifiable delay in the publication or in
the laying of it before Parliament;

(f) that there appears to have been unjustifiable delay in sending a notification
to the Speaker under s. 4(1) of the Statutory Instruments Act, 1946, where instrument
has conic into Operation before it has been laid before Parliament.

(g) that for any special reason its form or purport calls for elucidation.

Subordinate legislation: Limits and scope.

Act confers rule making power upon ap authority. The authority cannot
frame rules which will travel beyond the scope of the Act or inconsistent or

repugnant to the Act. 
16a

A itile or law made by delegated legislation cannot supersede or overrule
the power exercised or law made by the delegator of power i.e. the sovereign
legislature in exercise of its constitutional right with respect to a matter or
subject over which it has otherwise plenary power of legislation.lSb

Legislature vests a general rule making power in the delegate to carry
out the purpose of the Act. The delegatee has to find out the object of the
Act and he is to ensure that the rules framed further the object of the Act
and that the rules fall within the scope of the Act. The delegation is a
general delegation which does not prescribe any guideline. The rules cannot
be so framed as to provide any substantive right or obligation or disability
not contemplated by the Act. 16c

Essential legislative function cannot be delegated. Ancillary or subor-
dinate legislative function can only be delegated. 16

16. Rep. of the Committee on Ministers' Powers, 1931-32 (Ciud. 4060, Vol. XII)
16a. Delhi Adam. v. Siri Rum, (2000)5 SCC 451: AIR 2000 SC 2143.
lOb. State v. I3al Mukund, (2000)4 SCC 640: AIR 2000 SC 1296.
16c. Kunj Behciri v. State, AIR 2000 SC 1069: (2000)3 SCC 10.
16d. Kunj Rghri v. State, AIR 2000 SC 1069: (2000)3 SCC 40.
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Legislature cannot delegate essential legislative function which consist
of determination of legislative policy and of formally enacting that policy.
Uncanalised and uncontrolled power cannot be delegated either. Legislature
has to set the limits of delegated power by declaring the policy of law and
laying down guidance therefor. Legislature may, however, confer discretion
on the delegatee as to the execution of the policy and leave it to him to
work out the details within the framework of the policy.16

Delegation of essential legislation power to the delegatee amounts to
abdication of legislative power. It is unsustainable in law if it is bereft of
any guideline. 161

If arbitrariness is manifest the piece of delegated legislation can be
struck down. 'S

A subordinate or delegated legislation must be read in a meaningful
manner so as to give effect to the provisions of the statute. It two constructions
are possible to adopt, a meaning which would make the provision workable
and in consonance with statutory scheme should be preferred, 16h

The Statutory Instruments Act, 1946, which was enacted in pursuance
of the recommendations of the Select Committee on

Act, 1946.
Statutory Instruments 	

Statutory Instruments of 1944, made various salutary
provisions to secure due publicity and proper

Parliamentary control over statutory instruments. The more important of
these provisions are—

(a) It is a defence in proceedings for contravention of a statutory instrument
to prove that it had not been issued by the Stationery Office at the date of the alleged
contravention, unless it is shown by the prosecutor that reasonable steps have been
taken to bring the purport of the instrument to the notice of the public or of persons
likely to be affected by it or of the person charged Is. 3(2)1.

(b) A statutory instrument which is required to be laid before Parliament must
be laid in both Houses before it comes into operation. If this cannot be done for reasons
which are essential, the Lord Chancellor and the Speaker must be notified forthwith
and an explanation given to them why copies were not laid before the instrument came
into operation Es. 4(1)1. Every copy of the instrument must show on the face of it the
date of operation and information as to compliance with the requirement of laying
before Parliament Es. 4(2)1.

(c) In any case where a statute provides that an instrument issued under it
shall be subject to annulment in pursuance of a resolution of either House, the instrument
may be brought into force as it is made, but it must be laid before Parliament for a
period of forty days (exclusive of the period during which Parliament is dissolved.
prorogued or adjourned for more than 4 days), within which period a motion for its
annulment may be moved by a member in either House of Parliament Is. 5(2)1.

(d) If a resolution for annulment is passed in either house, the Crown shall
by Order in Council revoke the statutory instrument in question and thereupon no
further proceedings shall be taken under that instrument from the date of the resolution;
but the validity of anything previously done under the instrument shall not be affected
by the revocation Is. 5(1)1.

The scope of control by the Judiciary will be explained hereafter.
(B) U.S.A.—Even in the United States, notwithstanding the doctrine of

Separation of Powers, the Legislature has been
U.S.A.	

obliged to delegate to the Executive or independent
administrative bodies the power of making rules or

16e. Krishan Prakash v. Union of India (2001)5 SCC 212: AIR 2001 SC 1493.
16f. B.R. Enterprise v. State, (1999)9 SCC 700: AIR 1999 SC 1867.
16g. Sharma Transport v. Govt. of A.P. (2002)2 SCC 188: AIR 2002 SC 322.
16h. Ramesh Mehta v. Sawa! Chand1 (2004)5 SCC 409.
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regulations having the force of law. And the Courts have been obliged Lo

sanction this delegation of the power of subordinate legislation in favour of
the President; 17 the heads of Deartments; 18 independent bodies like the
Inter-State Commerce Commission.

Thus, "the United States, like every other country in the world, has
found itself forced to have more and more legislative tasks to specii!n'H . .1
often expeditive administrative agencies."17

But the Federal Administrative Procedure Act, 1946 (as amended in
1966 and 1974) has sought to bring the entire system of subordinate legislation
under control, by providing for greater publicity and procedural safhguards
in the making of the rules and regulations.

(C) India—Our Constitution visualises subordinate legislation by in-
cluding 'order, rule, regulation, notification', in the definition of law in Art.
13(3).

It is gratifying to note that the suggestion, given at p. 53 of the First
Edition of the Author's Commentary on the Constitution of India, Vol. I, that

the Indian Legislatures should early take into con-

India.

	

	 sideration the recommendation of the English Com-
mittee on Ministerial Powers, namely, that the ad-

ministrative rules etc. must be laid in draft before the Legislature,—has been
substantially adopted by the Indian Parliament, by adding one entire Chapter
to the Rules of Procedure and Conduct of Business in Parliament. Thus, Y.

317 of the Rules of Business of the House of the People 
20 prescribes the

constitution of a Committee on Subordinate Legislation "to scrutinise and
report 21 to the House whether the powers delegated by Parliament have been
properly exercised within the framework of the statute delegating such power.
R. 319 requires publication in the Gazette of India of the 'Regulation', 'Rule',
'Sub-rule', 'Bye-laws', etc. (referred to as 'order'), which are framed in puisuuhice
of the legislative functions delegated by Parliament to a subordinate authority
and which are required to he laid before the House. As regards such 'orders',
the powers of the above Committee shall be as follows

"320 Afler each such order referr,d to in rule 222 is laid before Porliaoie.iit,
the Committee shall, in particular, consider-

(i) whether it is in accord with the general objects of the Act pursuant to
which it is made;

(ii) whether it contains matter which, in the opinion of the Committee, should
inure properly be dealt with in an Act of Parliament;

(iii) whether it contains imposition of taxation;
(iv) whether it directly or indirectly bare the jurisdiction of the court;
(v) whether it gives retrospective effect to any of the provisions iii respect of

which the Act does not expressly give any such power;
(vi) whether it involves expenditure from the Consolidated Fund or the Public

Revenues;

7. Field & Co. v. Clark, (1892) 143 U.S. 649; Hirubayaslmi v. U.S., (1943) 320
U.S. 8.

18: Union Bridge Co. v. U.S., (1907) 204 U.S. 364.
19. St. Louis Ry. Co. v. Taylor, (1908) 210 U.S. 281; Yahas v . U.S. (1944) 321

U.S. '114.
20. Rules of Procedure & Conduct of Business in the house of the People, 1967

lace Vol. VI of the Author's Commentary oil 	 Constitution of India, 5th Ed.. p. 2101.
21. See Committee on Subordinate Legislation, its Working & Procedure [CE.

(11) No. 511.
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(vu) whether it appears to make some unusual or unexpected use of the powers
given by the Act pursuant to which it is made;

(viii) whether there appears to have been unjustifiable delay in the publication
or laying of it before Parliament;

(ix) whether for any reason its form or purport calls for any elucidation.
321. (1) If the Committee is of opinion that any order should be annulled wholly

or in part, or should be amended in any respect, it shall report that opinion and the
grounds thereof to the House within one month of commencement of a session of
Parliament after the promulgation of such orders or within such earlier or later period
which a statute of Parliament may have fixed for any specified case.

(2) If the Committee is of opinion that any other matter relating to any orders
should be brought to the notice of House, it may report that opinion and matter to
House."

Another rub, viz. • r. 70, provides—
"A bill involving proposals for the delegation of legislative power shall further

be accompanied by a memorandum explaining such proposals and drawing attention to
their scope and stating also whether they are of normal or exceptional character."

Besides the above safeguards which have been already prescribed, some
other general safeguards against abuse of delegated legislation may be rococo-
mended to the notice of our legislator 22

(i) The delegation must be to some trustworthy authority and not to
some person of inferior status who is unfit to exercise the power.

(ii) The limits of the delegated powers must be strictly defined by the
Act. 23

(iii) If the interests of any particular section of the community are
likely to be• affected, the law should provide for consultation by the authority
with the affected section before the regulations are made, and the opportunity
offered for such consultation must be real .24

(iv) There should be provision for giving sufficient publicity to the rules
and regulations. 25

(v) There should be a machinery provided for revoking or amending
the rules and regulations etc.

(vi) The Legislature must lay down the standard or the policy, leaving
to the subordinate authority the making of subordinate rules for the carrying
out of the policy laid down in the Act and its application to particular facts
according to the standards provided therein .2628

It should be pointed out in this context that there are indeed Acts
which provide for same of these safeguards specifically. Thus, s. 15 of the
Tea Board Act, 1949, and s. 30 of the Chartered Accountants Act, 1949,
require that the Rules must first be published in draft form in order to give

2. Cf. Craies, Statute Law, 1963, p. 293.
23. Report of the Ministers' Powers Committee (CMD 4060, Vol. XII, p. 21).
24. RoIlo v. Minister of Town and Country Planning, (1948) 1 All E.R. 13.
25. Cf. Blackpool Corpn. i. Lockers, (1948) 1 All E.R. 85; Jackson & Sons v.

Butterworth, (1948) 2 All E.R. 55 (565).
26. Panama Refining Co. v. Ryan. (1935) 293 U.S. 421; Schechter Poultry

Corporation v. U.S., (1935) 295 U.S. 495.
27. in re Delhi Laws Act, 1972, (1951) S.C.R. 747; Mukherjea, J.; 342, Mahajan, J.
28. The English practice in this respect is not commendable. Wide powers are

conferred by some statutes such as the Public Health Act, 1930, upon the departmental
head to make such regulations as he might think fit' (e.g., for the management of the
poor). The Local Government Act, 1948, even empowers the Minister to make regulations
for modifying the operation of the Act.........if a change of boundaries occurs.
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opportunity to the people who would be affected if the draft Rule is made
final in the given form. S. 59(3) of the Mines Act, 1952, goes a step further
and lays down that before publishing the draft Rules, the Central Government
must consult the Mining Board in order to give it an opportunity of expressing
its views as to the expediency of the proposed Rules. This requirement of
previous consultation has been held to be mandatory and Rules made without
such consultation would be declared invalid .29

What is suggested is that these safeguards should be ensured by making
a general statute like the English Statutory Instruments Act.

Difference between subordinate legislation and statutes.
It is clear from the above that while a statute is made by the Legislature,

subordinate legislation or Statutory instruments are created by authorities
other than the Legislature.

The one common feature between the two, however, is that a statutory
instrument, if validly made, has the same force of law as a statutc, 3031 and
it is the duty of the court to apply a statutory instrument which is relevant
to the matter before it, as soon as it is brought to its notice. 32 It is not a
matter for evidence 33 In general, the rules of interpretation, as we shall see,
of a statutory instrument are the same as those for interpreting a statute
and its commands have the same effect.34

A rule or bye-law is more directly legislative in character as it professes
to lay down general rules of conduct and differs from a statute only in the
source of its authority. While a statute is made by Parliament itself, a rule
or bye-law is made by some administrative authority upon whom a subordinate
legislative authority has been conferred by a statute made by Parliament.

Because the rule-making authority is a subordinate body, it follows
that nothing provided in a Rule can save the

3 
parent statute when it is

challenged on the ground of unconstitutionality; nor enlarge the meaning
of a section in the statute35 nor confer upon the statutory authority any
powers other than which have been conferred upon him by the statute. 36 On
the other hand, anything In a Rule which is repugnant to the provisions of
the statute shall be invalid as ultra vires'' Such invalidity is not cured even
where the Rules were laid before Parliament and received its approval.37

The real distinction between a statute and a statutory instrument,
therefore, lies in this that in the case of a statutory instrument, there are
some additional conditions for its validity, which go under the head of 'ultra
vires as will he explained hereafter, and that a statutory instrument is
subject to judicial review on the ground that any of these conditions has not
been complied with. In England, a statute is not open to judicial review at

29. Ban warLiol v. State of Bihar, A. 1961 S.C. 849 (parse. 19-22).
30. Institute of Patent Agents v. Lockwood, (1894) A.C. 347 (360) H.L.
31. State of U.P. v. Baburam, A. 1961 S.C. 751 (para. 23).
32. Snell v. Unity Finance, (1963) 3 All E.R. 50 (56) C.A.
33. R. v. Walker, (1875) L.R. 10 Q.B. 355 (358); Willingale v. Norris, (1909) 1

K.B. 57 (64); Wicks v. D.PP., (1947) 1 All R.R. 205 (IlL.); Rathbone v. Bundock, (1962)
2 All E.R. 257 (260).

34. Stole of Bonthay v. United Motors. (1953) S.C.R. 1069.
35. Central Bank v. Workmen, A. PJfJO S.C. 12.
36. Newspapers v. State Industrial Tribunal, A. 1957 S.C. 532 (para. 19).
37. K.S.E. Board v. Indian Aluminium, A. 1976 S.C. 1031 (para. 25).
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all owing to the sovereignty of Parliament,38 but in India, a statute as well
as a statutory instrument is open to be challenged in a court on the grourd
of violation of the Constitution. But in both countries, a statutory instrument
is liable to be annulled by a court on the additional ground that it is ultra
vires38 the statute which authorised the making of such instrument (see pp.
31-33, ante).

We may, therefore, advert to these general conditions of validity of
subordinate legislation.

General conditions for the validity of subordinate legislation.
There are different kinds of statutory instruments (see post) made in

exercise of the power of subordinate legislation. These vary not only according
to the nature of the authority which makes them but also according to the
nature of the instrument so made.

Subordinate legislation is the compendious name given to that entire
body of law which is made by means of rules, orders and regulations, framed
and promulgated by the Government or some administrative authority, or by
means of bye-laws framed by subordinate law-making bodies, such as
municipalities and other statutory bodies 39 in pursuance of power conferred
by an Act of the Legislature.

Since both rules and administrative orders are made by the same
authority, the distinction between the two should be noted. While an ad-

ministrative order relates to a particular person orLegislative orders dis-
tinguished from ad- object, e.g., an order granting or refusing a licence,

ministrative orders,	 a rule lays down as much a general rule of conduct
as the statute under which it is made. If a superior

administrative authority issues an order as to how his subordinate should
dispose of an individual case, it is an administrative direction. 40,41 If, however,
the order lays down the rule according to which cases of the same nature
are to be disposed of, it becomes legislative in character, 40' 42 and such order
assumes the form of subordinate legislation, if it is issued in exercise of a
power conferred by statute.

The special incidents of these various kinds of statutory instruments
will be explained hereafter. Under the present caption, we shall deal with
the general conditions which must be complied with by any kind of statutory
instrument in order to be enforceable in a court of law.

(i) We have already seen above that subordinate legislation, in order
to be valid, must he intra vire's the statute which authorised the making of
it. 43

(ii) Where the statutory instrument of which the validity is challenged
is subordinate legislation of an inferior order, having been issued in exercise

38. Haishury, 4th Ed., Vol. 44, paras. 1000-01.
39. E.g., a Devaswom Board lNambooripad v. Devasworn Bd., A. 1956 T.C. 191;

a Government Department lBidi Supply Co. v. Union of India, (1956) S.C.R. 2671; a
local authority )Yasin v. Town Area Committee, (1952) S.C.R. 5721.

40. Blackpool Corporation v. Locker, (1948) 1 All E.R. 85 (91).
41. Cf. State of Assam v. Ajit, A. 1965 S.C. 1196 (1200); Nogarajan v. State of

Mysore, A. 1966 S.C. 1942 (1944, 1948). (See next Chapter).
42. Cf. mdi Supply Co. v. Union of India, (1956) S.C.R. 267 (277); Edward

Mills v. State of Ajmer, (1955) 1 S.C.R. 735.
43. U.S. v. La Fanca, (1931) 282 U.S. 568. [Sec 'Doctrine of Ultra Vires', post].
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of power conferred by another statutory instrument, the former will fail if
the latter is ultra uires.44

(iii) Retrospective effect cannot be given to a subordinate legislation
unless it is authorised by the parent statute or a validating statute. 45

(iv) While a statute comes into force from the date of its enactment
(unless a different date is specified), a subordinate legislation does not become
valid or effective unless and until it is duly published.

(v) Apart from the requirement of publication, there is another
peculiarity as regards the commencement of a particular kind of statutory

instruments namely, anticipatory rules, bye-laws or
Commencement of sub- orders made under power conferred by an Act which
ordinate legislation,	 does not come into operation immediately on its

passing- Under such power, subordinate legislation

may be made for the purpose of bringing the Act into operation. When a
statute confers such power on a subordinate authority, the question arises
as to when such rules or orders themselves would come into operation.

In India, s. 22 of the General Clauses Act, 1897, provides the answer

to this question
"Where, by any Central Act or Regulation which is not to come into force

immediately on the passing thereof, a power is conferred to make rules or bye-laws,
or to issue orders with respect to the application of the Act or Regulation, or with
respect to the establishment of any Court or office or the appointment of any Judge
or officer thereunder or with respect to the person by whom, or the time when, or the
place where, or the manner in which, or the fees for which, anything is to be done
under the Act or Regulation, then that power may be exercised at any time after the
passing of the Act or Regulation; but rules, bye-laws or orders so made or issued shall
not take effect till the commencement of the Act or Regulation."

This section corresponds to s. 37 of the (Eng.) Interpretation Act, 1889,
but differs from the latter in an essential respect: While under the English
Act, the postponement of the coming into operation of the subordinate
legislation tilt the commencement of the statute may be preventedb7y an

express provision in the statute itself't6 or by necessary implication, 4 i.e.,
where the immediate operation of the sub-legislation is 'necessary for bringing
the Act into operation', in India, the provision in s. 22 of the General Clauses
Act is absolute, and in no case can the sub-legislation come into effect prior
to the date of commencement of the statute under which it has been made.
The only advantage conferred by s. 22, thus, is to enable the subordinate
authority to complete the procedure for making the subordinate legislation, 48
so that the commencement of the statute may not be rendered ineffective on
account of the absence of the stibordinate legislation which is required for
carrying it into effect.

(vi) A statutory rule does not become void owing to repugnance to the
general law 49 (or statutes other than its parent statute), like a bye-law.

Thus, a provision in rules, unless repugnant to the parent statute itself,

44. Bisheswar v. University of Bihar, A. 1965 S.C. 601 (605-06).
4.5. Union of India v. Krish,ra,nurthy, (1989) 4 SCC 689 (paras. 8 15); LlaJcul

Co. v. ST.Q., (1986) 2 SCC 365.
46. Cf. Orman Bros. v. Graanbum, (1954) 3 All ER. 731 (733).
47 R. v. Minister of Town & country Planning, (1950) 2 All E.R. 282 (285) C.A.
48 Cf. State of Rajasthan v. Mewar Mills, A. 1969 S.C. 880.
49. Commr. of Agricultural I.T. v. Keshab, (1950) S.C.R. 435; Rovula v. CIT.,

(1956) S.C.R. 577 (586, 590).
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will not be ultra vires for the reason that it requires personal signature while
under common law, what a person can do himself, he can do through an agent.05'

Rules made under a statute shall be treated, for all purposes of construction
and obligations as if they were in that Act and to the same effect.52

Of course, a statutory instrunart shall in: su construed, :7 Ji.aSthZs, a:;
not to effect a repeal or amendment of a statute.51

It follows from the above that when a statute provides that a statutory
instrument made under it shall have effect "notwithstanding anything incon-
sistent herewith contained in any other Act", the rule shall be held to be
valid notwithstanding its inconsistency with another statute of ParJiameht."

(vii) In England and in India, the additional requirement of 'reasonable-
ness,' which applies to bye-laws, does not apply to statutory rules 54 and
orders, 55 as such. If the rules are intra eires, they become a part of the
statute and are governed by the same principles of interpretation as the
statute itself. [See, further, under 'Reasonableness of Rules', post]

(viii) The doctrine of 'Severability' extends to statutory instruments in-
cluding bye-laws. It means that where the statutory instruments is ultra
vires or unconstitutional in part, that part only may be rejected, if it is
severable from the rest.

(ix) With the repeal of a statute, all bye-laws and statutory instruments
made under it cease to be valid, unless there is a saving clause in the
repealing statute, preserving the old bye-laws or other instruments 57 

[S. 24,
General Clauses Act 58).

(x) The power to make subordinate legislation includes the power to
amend or revoke without reference to Parliament. 59

This is provided by s. 21 of our General Clauses Act, 1897, which
corresponds to s. 32(3), (Erig) Interpretation Act, 1889, with a wider application,
because it extends to all forms of subordinate legislation, including orders—

"Where, by any Central Act or Regulation, a power to issue notifications, orders,
rules, or bye-laws is conferred, then that power includes a power, exercisable in the
like manner and subject to the like sanction and conditions (if any), to add to, amend,
vary or rescind any notification, orders, rules or bye-laws so issued."

(xi) When a statutory order is revoked by another order, no liability
incurred under the old order is affected, in the absence of express provision
in the revoking order. 60

(xii) If the power to make a rule 61 or bye-law 62 is otherwise established,
the fact that the source of that power has been incorrectly or inaccurately
indicated in such rule or bye-law would not invalidate it.

50. Hall v. Nixon, (1875) 10 Q.B. 152.
51. Perry v. London Omnibus Co., (1916) 2 K.B. 335 (CA.).
52. Peerless v. RB.!., (1992) 2 S.C.C. 343 (pars. 53).
53. R. v. Industrial Disputes Tribunal, (1954) 2 All E.R. 730.
54. Taylor v. Brighton Borough Council, (1947) 1 All E.R. 864 (870); Sparks v.

Edward Ash Ltd., (1943) 1 K.B. 223: (1943) 1 All E.R. 1; Morris v. Minister of Pensions,
(1948) 1 All E.R. 748.

55. Fawcett Properties v. Buckingham CC., (1959) 2 All E.R. 321 (CA.).
56. Strickland v. Hayes, (1896) 1 Q.B. 290.
57. Watson v. Winch, (1916) 1 K.B. 688.
58. Harish v. State of M.P., A. 1965 S.C. 932 (938); Chief Inspector v. Thapar,

A. 1961 S.C. 838 (843-45); Bhi/ni Steel v. Steel Workers' Union, A. 1964 S.C. 1333 (1336).
59. Kauita v. State of Maharashtra, A. 1981 S.C. 1641 (para. 3).
60. Bennett v. Tatton, (1918) L.J. K.B. 313.

, 61. Balakotiah v. Union of India, A. 1958 S.C. 232 (236).
62. Afsal v. State of UP., A. 1964 S.C. 264 (268).
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Constitutional grounds of invalidity of subordinate legislation. 
Apart from the above ' g~neral conditions for the ' validity of statutory 

instruments, there are certain ·o ther conditions which ~ust b·e complied with 
for the validity ot' subordinate legislation in countries like the U.S.A. and 
India where there are constitutional provisions limiting the powers of the 
Legislature itself, not to speak' of the agencies created by the Legislature. 
Thus,-

(a) The statutory instrument must not violate any provision of the 
Constitution. 63-64 

The rule-making power is subject to a ll the constitutional provisions 
which limit the powers of the Legislature itself. Hence, if a subordinate 
legislation offends against any of the mandatory provisions of the Constitution, 
it is li able to be ann\1lled by the Court. 

Under our Constitution, this is ensured by the specific provision in 
Art. 13(3)(a).64 Thu"s, a rule which imposes an 'unreasonable restriction' 
(whether substantively or procedurally) upon a fundamental right guaranteed 
by Art. 19, will be void.65 The reason is that subordinate legislation is 'law' 
within the meaninJi, of Art. 13. Similarly, a Rule may be invalid for contravention 
of Arts. 1466, 16_ 

The net effect of Art. 13(3)(a) of the Constitution is that a statutory 
instrument is directly and independently brought under the control of Part 
III of the COnstitution, apart from the constitutionality of the parent statute 
under which the instrument has been made. 67 Hence, even where the parent 
Act itself h&s been shielded from attack on the ground of violation of 
fundamental rights, by reason of its inclusion in the 9th Sch. (read with Art. 
31B of the Constitution), the Rules and Orders made under the parent Act 
not being themselves specifically included in that Schedule,68 shall be open 
to challen¥,e on the ground of contravention of a fundamental right, say, Arts. 
1469, 19.6 

In short, a subordinate legislation is open to a double attack on the 
grounds of ultra vires and unconstitutionality. Hence, even where the statutory 
ins trument is intra vires and does not exceed the power conferred upon it 
by the Legislature, it may still be void if it has contravened a fundamental 
right, though the parent Act itself is not violative of the fundamental right 
or its violation is immunised by inclusion in the 9th Sch. of the Constitution. 67 

(b) Apa rt from the contravention of fundamental rights, rules have 
been annulled by our Courts for contravention of other mandatory provisions 
of the Constitution, e .g. Art. 311(1); Art. 311(2).70 

63. Ex parte HuLL, (1941) 312 U.S. 546 (549). 
64. See Author's Shqrter Constitution, 10th Ed. (pp. 28-30), for a list of some 

Rules and Orders which have been invalidated for contravention of Fundamental Rights. 
65 . Rashid AhTrUJd v. Municipal Board, (1950) S .C.R. 566; cf. Peerless v. R.B.!. , 

(1992) 2 SCC 343 (paras ." 59, 67, n , 73). 
66 . Bal Ram v. State of U.P., A. 1981 S.C. 1575; State of u.P. v. Ram Gopal, 

A. 1981 S .C. 1041 (para. 12); Bhandari v. I.T.D.C., A 1987 S .C. 111 (para. 4); CIWTC 
v. Brojo, A 1986 SC 1571; W.B.S.E.B. v. Ghosh, A 1985 SC 722. 

67. Prag Mills v. Union of India, . A. 1978 S.C. 1296 (paras. 44-46) - 5: 2 of 
7-Judge Benell, overn,tling Vasantlal v. State of Bombay, A. 1961 S .C. 4, on thi s point. 

'. 68. Godavari Mills v. Kamble, A. 1975 S.C . 1193. 
- ·69. State of Rajasthan v. Ashok, A. 1989 S.C. 177; Municipal Corpn. v. Deokumar, 

(1989) 2 SCC 249; BHaliwanti v. Union of India, (1989) 4 S .C.C. 397 (para. 13). 
70 . Moti Ram v. General Manager, A . 1964 S.C. 600; Jagannath v. State of 

u.P., A. 1961 S.C. 1245 (1252). 
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(c) The statute under which the statutory instrument is made must
not itself be unconstitutional, 59 either because it violates a constitutional
mandate or limitation ov because the power it delegates to the subordina1.i
authority exceeds the limits of subordinate legislation. 7142

Publication of statutory instruments.

(A) England—In England, in an earlier case 73 it was held that where
a statute provided that the Secretary of State could make Orders 'of which
notice shall be given in such manner as he may direct', the requirement of
notice or publication was merely directory and that the Order came into -force
on the day it was made. But in Johnson v Sargent, 74 it was held that no
statutory instrument could take effect until it was published.

Then came the Statutory Instruments Act, 1946, s. 3(2) of which
provides for the due publication of statutory instruments and also provides
that in any proceeding for contravention of a statutory instrument, it should
be a defence to prove that reasonable steps were not taken for notifying the
instrument to the public or to the person charged. The onus to prove such
notification is on the Crown, and in case of a failure to discharge the onus,
the prosecution must fail.75

But the definition of 'statutory instruments' in the Statutory Instruments
Act is confined to instruments which are made in exercise of powers delegated
by Parliament. Ere long, it was found that all kinds of subordinate legislation
were not covered by the Act even though the need for publicity was not less
urgent in such cases. In Blackpool Corporaton v Locker, '° the Court of Appeal

had to deal with a species of sub-delegated legislation,
Sub-delegated legisla-	 e.g., circulars issued by a Minister in exercise of
tion.	 powers conferred by Regulations made under a

statute and not by the statute itself. Such circulars
were found not to be covered by the Statutory Instruments Act, but the
circulars were legislative in character, and the Court of Appeal laid down
the general proposition that the condition of publication should attach to all
kinds of subordinate legislation, whether it was made in exercise of a primary
or secondary delegation of legislative power. The Court of Appeal 76 observed
that the public who are affected by a law are entitled to know what it is
and that the justification for the maxim 'Ignorance of law is no excuse' is
this very right to know the law and the accessibility of the public to it, and
held that the circulars issued by the Ministry of Health under the Defence
(General) Regulations, 1939, had no validity unless they were published.

Similarly, in Jackson Stansfield & Sons v Butterworth , 77 the same
Court observed—

"The truth is that, while in our modern constitutional practice delegated legislation
is both necessary, convenient and desirable safeguards are essential, especially that its
content should always be within public knowledge. Compulsory publicity is the only
preventive of many of those evils which most people have iii mind when they speak of

71. Schechter Poultry Corpn. v. U.S., (1935) 295 U.S. 495.
72. In re Delhi Lows Act, 1912, (1951) S.C.R. 747.
73. Jones v. Robson, (1901) 1 K.B. 673.
74. Johnson v. Sargent, (1918) 1 K.B. 101.
75. Defiant Cycle Co. v. Newell, (1953) 2 All E.R. 38; R. v. Sheer MeSa icrafi,

(1954) 1 All E.R. 542.
76. Blackpool Corpn. v. Locke,, (1948) 1 All E.R. 85 (87) C.A.
77. Jackson Stanfield v. Butterworth, (1948) 2 All E.R. 558 (564) C.A.
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bureaucracy' with an accent of censure. And where .... administration is mixed up with
sub-delegated legislation and noni of the mixture is made public, it is really unfair
and indeed, unjust to the public."

In a case from Singapore, the Privy Council 78 has reiterated the
l3lachpool 76 doctrine that in the absence of a requirement for publication, it
could not be contended that a delegated legislation, such as a statutory order,
took effect from the date when it was made and that, accordingly, there
could not be a conviction for the offence of contravention of such order, so
long as it was not brought to his knowledge, or there was impracticable
means of his ascertaining whether such an order had been made.

Sub-delegation is a new menace to the Rule of Law not only because
of its inaccessibility to those who are affected by such instruments but also
because of the inartistic language in which they are framed so that they
become unintelligible even to the Courts. 

79

(B) Canada—The requirement of publication and the consequences of
non-publication of statutory instruments are codified in s. 6 of the Regulations
Act, 1952, which says—

"(1) Every regulation shall be published in English and in French in the Canada
Gazette within thirty days after it is made.

*	 *	 *

(3) No regulation is invalid by reason only that it was not published in the
Canada Gazette, but no person shall be convicted for an offence consisting of a
contravention of any regulation that was not published in the Canada Gazette unless,

(a) the regulation was, pursuant to section 9, exempted from the operation of
sub-section (1), or the regulation expressly provides to its terms prior to
publication in the Canada Gazette, and

(b) it is proved that at the date of the alleged contravention reasonable steps
had been taken for the purpose of bringing the purport of the regulation to
the notice of the public, or the persons likely to he affected by it, or of the
person charged."

(C) Australia—In Australia, too, the condition of publication is now
statutory. S. 48(1) of the Acts Interpretation Act, 1901-50 says—

"(1) Where an Act confers power to make regulations, then, unless the contrary
intention appears, all regulations made accordingly—

(a) shall be notified in the Gazette;
(h) shall, subject to this section, take effect from the date of notification, or,

where another date is specified in the regulations from the date specified',,.,,,."
(D) U.S.A.—I. Prior to the enactment of the Administrative Procedure

Act, 1946, there was no general statutory requirement of publication for
subordinate legislation, though a machinery for registration of statutory
instruments had been set up by the Federal Register Act, 1935. The 'Due
Process' clause of the Constitution was never applied to this field inasmuch
as it was regarded as 'purely a legislative function', 80 so that, in the absence
of any statutory provision, no notice or hearing was necessary for the making
or enforcement of rules concerning the public generally, 81 as distinguished
from those which affected particular individuals or interests. 82

II. S. 3(a) of the Administrative Procedure Act, 1946, now requires
that all rules, made by any Federal agency, save those which are excepted

78. Lim Chin Aik v. R., (1963) 1 All E.R. 223 (226-27) P.C.
79. Cf. Patchett v. Leathern, (1949) 65 T.L.R. 69 (70).
80. Prenlis v. Atlantic Coast Line, (1908) 211 U.S. 210.
81. Bowles v. Willingham, (1944) 321 U.S. 503.
82. Ri . ?ftn11ic Investment Co. v. Colorado, (1915) 239 U.S. 4,11.
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from the operation of the Act, must be published in the Federal Register at
least 30 days before they become effective.

The only two exceptions specified by the Act are—(a) Rules relating
to federal functions requiring secrecy in the public interest; (b) Rules relating
solely to the internal management of the agency itself.

The definition of Rule' in s. 2(c) of the Act practically covers all species
of subordinate legislation

'Rule means the whole or any part of any agency statement of general or
particular applicability and future effect designed to implement interpret, or prescribe
law or policy ............

In the result, iii the U.S.A., no subordinate legislation made by a
federal department or authority is enforceable until it has been published in
the Federal Register, and 30 days have passed since such publication.83

This has been assured by an amendment of the Administrative Procedure
Act in 1966.

(E) India.—I. In India, the Supreme Court has avoided the uncertainty
of the English common law' by laying down84 that while Acts of the
Legislature have the publicity made by the accredited representatives of the
people and, accordingly, become enforceable from the day they receive the
assent of the President or the Governor, as the case may he, in the case of
all subordinate legislations, there is no safeguard for such publicity nor are
they made by the representatives of the nation. The principle of natural
justice requires that a person should not be affected by a rule of conduct
which he does not know. Hence, no subordinate leislation can be operative
unless it is reasonably published in some manner.00

Most of our Acts86 require a publication of the rules made thereunder,
in the Official Gazette and the rules become effective only upon such publi-
cation.87 Needless to say, in such cases where the statute itself prescribes a
Particular mode of publication, the rule or notification shall have no legal
effect until and unless it is published in the same manner.8889 Conversely
there is no obligation to publish a statutory instrument outside India, in
order to make a foreigner liable under it. Publication in the Official Gazette
is sufficient to give notice to everybody concerned.90

II. But there are some existing Acts which do not contain any such
provision even though breach of the rules is met with penal consequences,
e.g. s. 4, Livestock Importation Act, 1898. It would follow from the Supreme

Court decision in Harla's caseM that the penalty
Requirement as to pub- under such an Act can no longer be imposed unlesshcation in Official

CZC e 	 the rule has been reasonably published. In order to
save from invalidity proceedings taken under rules

made under such Acts, it would, therefore, be advisable to incorporate a
general requirement of publication in the General Clauses Act.

83. U.S. v. Moreloch, (1954) 124 F. Supp. 932 (947).
84. Harlcs v. State of Rajmthan, (1952) S.C.R. 110.
85. State of Kerala v. Joseph, A. 1958 S.C. 296 (300).
86. E.g., s. 4(3), Local Authorities Protection Act, 1914; a. 17, Legal Practitioners

Act, 1879; a. 55(3), Land Acquisition (Mines) Act, 1879; a. 133, Motor Vehicles Act,
1939.

87: Mahendra v. State of UP., A. 1963 S.C. 1019 (1035). As to the effects of
an 'immunity clause' on such requirement, see Bangalore Mills o. Bangalore Corpo., A.
1962 S.C. 562 (564); Raja Buland Sugar Co. v. Ranzpur Municipality, A. 1965 S.C.
895 (900, 902).
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HI. The subordin a te legisla tion would not take effect until it is made 
public. 91 

IV. In this connection, we should note the procedure as to 'previous 
publication' of draft rules laid down in s. 23 of the General Clauses Act, 

Requirement as to pre
vious publication of 
draft. 

1897. This section simply lays down the procedure 
for previous publication or 'antecedent publicity', 
and the section applies only where the statute which 
confers the rule-making power itself requires that 

rules can be made under the Act only after they have been published in a 
draft form . As instances of Acts which require such previous publica tion may 
be mentioned- Central Tea Boa rd Act, 1949 (s. 15); Chartered Accountpnts 
Act, 1949 [s o 30(3)1; Co-operative Societies Act, 1912 [so 43(4)]. It will be 
noticed that all the Acts jus t m entioned affect particular interes ts. 

Where an Act thus r equires previous publica tion, the procedure under 
s. 23 of the General Clauses Act must be followed . This provi sion specifically 
requires not only previous publication of the draft rule but also the consideration 
of a ll objections a nd s uggestions received on the draft rules by a notified 
date. The procedure laid down in this section is thus akin to that la id down 
in s . 4 of the American Administrative Procedure Act, 1946. While publication 
of the final rules merely gives information to those who are to be affected 
by it, pre-publication gives them im opportunity to have their say. 

That any aperture for 'constructive notice' has been sealed in India 
wo uld appear from the Supreme Court decisions which hold that even where 
a statute prescribes the procedure for the publication of a s tatutory ins trument 
at two s tages (i.e., pre-publication and post-publication) or through two media 
(e.g., the Official Gazette as well as some local n ewspaper or the like), each 
of these reequirements must be held to be mandatory89 and a condition 
precedent to the subordinate legislation89 and in default of publica tion in any 
of these modes will r ender the statutory ins trument invalid89 

Non-compliance with the requirement as to laying before Par
liament. 

I. The law on this point is not ye t definitely settled . 
(A) England. - In earlier cases,92 the condition of laying be fore P arliament 

was held to be m erely directory. That the position was neverthe l~ss uncerta in 
is evident from the fact that many of the Emergency Regulations made during 

u.K. 
World War II were actually made without complying 
with this requirement and Parliament had to pass 

the ' Nationa l Fire Serv ice Regul ations (Indemnity) Act to indemnify the 
Secretary of State from any consequence of such fa ilure . 

But in view of s. 4(2) of th e Statutory Ins truments Act, 1946, s ince 
enacted , it would now seem that' the ins trument is validly mad e only a fter 
it has been laid before Parliament whe re so required by the statute under 

88. State of u.P. v. Kishori, A. 1980 S.C . 680 (para. 3) . . 
89. State of M.P. v. Ram, A. 1979 S .C . 888; Gouindlal v. Agricultural Mark" 

Committee, A . 1976 S.C. 263. 
90 . State of Maharashtra v. 'George, A . 1965 S.C. 722 (743) . 
91. Raju v. Kantharaj, (1990) 4 S.C.C . 178 (para . 13); Sriniuasan v. Slate of 

Kamataka, (1987) 1 SCC 658; Falrna v. Siale of Bombay, (1951) S.C .R. 266 (275 ). 
92. Bailey v . William son, (1873 ) L.R. 8 Q.B. 118; Slarey v. Graham, (1899) 1 

QB. 406 (412). 
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which it has been made, 93 unless the requirement has been obviated by
following the procedure prescribed by s. 4(1).

(B) Australia.—In Australia, it has been laid down by s. 48(3) of the
Acts Interpretation Act, 1901-50, that the failure to lay the regulations made
under a statute before Parliament makes them void. The section provides—

"(1) Where an Act confers power to make regulations, then, unless the contrary
intention appears all regulations made accordingly-

*	 *	 *	 *	 *

(c) shall be laid before each House of the Parliament
Australia.	 within fifteen sitting days of that House after the making

of the regulations.
(3) If any regulations are not laid before each House of the Parliament in

accordance with the provisions of sub-section (1) of this section, they shall be void and
of no effect.

(4) If either House of the Parliament passes a resolution (of which notice has
been given at any time within fifteen sitting days after any regulations have been laid
before that House) disallowing any of those regulations, the regulation so disallowed
shall thereupon cease to have effect.

(5) If, at the expiration of fifteen sitting days after notice of a resolution to
disallow any regulation has been given in either House of the Parliament in accordance
with the last preceding sub-section the resolution has not been withdrawn or otherwise
disposed of, the regulation specified in the resolution shall thereupon be deemed to
have been disallowed.

(6) Where a regulation is disallowed, or is deemed to have been disallowed,
under this section, the disallowance of the regulation shall have the same effect as a
repeal of the regulation."

(C) India—I. In India, it would be advisable to hold that the statutory
safeguard against the dangers of delegated legislation is mandatory and should
not be disregarded by the Courts whereany rule which ignores the statutory
requirement is sought to be enforced.

This view was taken by the Supreme Court

India.	 in Narinder v. Union of India. 90 In this case, the
facts were as follows

S. 3(1) of the Essential Commodities Act, 1955, empowers the Central Government
to regulate the production, supply and distribution of essential commodities by making
an Order which, according to-sub-sec. (5), must be notified in the Official Gazette, and,
according to sub-sec. (6), must be "laid before both Houses of Parliament as soon as
may be, after it is made". Cl. 4 of the Non-Ferrous Metal Control Order, 1958, made
under the Act, provided that 'no person shall acquire... .any non-ferrous metal except
under and in accordnace with a permit issued .... by the Controller in accordance with
such principles as the Central Government may from time to time specify".

"Held, that the principles referred to in Cl. 4 should have to be notified in the
Official Gazette and laid before Parliament in the same way as the Order itself (because
the principles were enforceable as a part of the Order) and that so long as they were
not so notified and laid, enforcement of the Order and refusal of a permit under it
would be ultra vires s. 3 of the Essential Commodities Act and also void for contravention
of Art. 19(1)(/)) of the Constitution, not being a valid law within the meaning of Cl.
(6) of Art. 19.

93. The opinion of jurists is not unanimous on this point. Allen, for instance,
thinks that the requirement is directory (Law in the Making, 16th Ed., p. 543; Law
and Orders, 3rd Ed., 1965, p. 1461. But in R. v. Sheer Metalcraft, (1954) 1 All E.R.
542, the Court proceeded on the view that the statutory instrument got its validity
only after it was laid before Parliament.

94. Narinder v. Union of India, A. 1960 S.C. 430.

B: AL -8
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A different situation appears to have been dealt with in Jan Mo/id.
v. State of Gujarat.95

S. 26(5) of the Bombay Agricultural Produce Markets Act, 1939, provides that
the rii1s made under a. 26 shall be laid before each of the houses of the Provincial
Legislature at the session thereof next following and shall be liable to be modified or
rescinded by a resolution in which both Houses concur and such rules shall, after
notification in the Official Gazette, be deemed to have been modified or rescinded
accordingly".

The Rules were framed in 1941, but at that time there was no Legislature in
session owing to the Emergency arising out of the World War. Nor were the Rules
placed before the Legislature at the first session thereafter, which was held in May,
1916. They were, however, placed at the second session, in September, 1946. The
Supreme Court held that though the Rules were not placed before the first session,
they became valid from the date when they were made, because the Act did not so
that the Riles would be invalid in case of failure to place them before the Legislature.3

The preceding decision 95 may be supported on the foting that once
the Rules had been placed before the Legislature, in accordance with the
statute, the validity of the Rules related back to the time they were made
by the Rule-making authority inasmuch as the statute did not provide that
the Rules would come into operation only after they were placed before the
Legislature,

The question is what would happen where the Rules are not placed
before the Legislature at all, and whether the rules can he enforced so long
as this is not done. Since Narinder's case04 was not even noticed in Jan
Mo/id. 's case 9" the authority of that decision has not been overruled by the
latter. In this context, we should also recall the observations in Garewol v.
State of Puajab 96 to the effect that the charge of unconstitutional delegation
or abdication of functions cannot be brought against a Legislature which has
provided that the rules made by the subordinate authority must be laid
before the Legislature for approval, modification or repeal and also that after
the Rules have been so laid, they become a part of the Act itself. 97 Such
a reasoning can hardly stand if the requriement of laying is held to be
directory and the Rules are held to be enforceable even before they have
been laid before the Legislature.98

In some later cases,99 however, the Court has reverted to the directory
theory. Consequently, we have launched into an arena of uncertainty, where
the result would depend upon whether, in the particular circumstances of
each case, the Court would construe the requirement as directory or mandatory.
Absence of any penal provision in the Act itself may indicate that it is
directory.99

II. The foregoing issue should not also be confused with that of the
time from which the invalidity takes place where Parliament disaffirms or
annuls a sub-legislation in exercise of its power under a 'condition of defeasance'.
Whether the statutory obligation to lay before Parliament is of the nature
of a condition precedent, namely, that it will take effect only after it is laid

95. Jan ipfohd, v. State of Gujarat, A. 1966 S.C. 385 (394.95),
96. Garewol v. State of Punjab, A. 1959 S.C. 512 (518).
97. Express Newspapers v. Union of India, A. 1958 S.C. 578 (635); Kerala

Education Bill, In re., A. 1958 S.C. 956 (975).
98. Hukom Chand v. Union of India, (1972) 2 S.C.C. 601,
99. Atlas Cycle Industries v. State of Haryana, (1979) 2 S.C.C. 196; Ganesh V.

Lakhnij A. 1985 S.C. 964 (paras. 7-8).
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before Parliament 100 or only on confirmation by Parliament, or, in the form
of a condition subsequent, e.g., that the sub-legislation shall take effect on
its promulgation, subject to annulment or revocation by Parliament within a
specified time, 1 the failure of the Executive to present the sub-legislation
before Parliament within the prescribed time should be visited with the same
consequences, if the sovereignty of Parliament is not to be defeated by
departmental default. Of course, where the Parliamentary power of annulment
is a condition subsequent, it is obvious that, unless Parliament otherwise
provides in its motion of annulment, the annulment should take effect from
the date of such motion, without prejudice to acts done under the subordinate
legislation prior to such annulment.

III. It should be noted, in this context, that whatever be the effects of
non-compliance with the statutory requirement of'layinig' a statutory instrument
before Parliament, a compliance with such requirement cannot immunise the
statutory instrument from judicial control on the ground of ultra niires. 2 In
other words, it cannot be argued that because Parliament has approved of
the subordinate legislation by its resolution, it should have the same validity
as an Act of Parliament to which the doctrine of ultra vires is not applicable,
for, the subordinate legislation remains subordinate and does not attain the
status of legislation by a sovereign Legislature which can be made only by
a Bill enacted by both Houses of Parliament, as distinguished from mere
'resolutions'.

Hearing, if required for subordinate legislation.
(A) USA— I. The 'Due Process' requirement of hearing has not been

applied to the making of rules which concern the public generally, 3 because
it is considered as a legislative function and also because it is impracticable
to give a hearing where the persons interested are numerous, 4

But 'Due Process' requires a hearing when the rule-making affects a
particular specified interest, e.g., the rates of a particular utility compaily5
or the assessment of a tax on dwellers abutting a street for special benefits
received from the paying of that street, 5 and thus simulates the process of
adjudication relating to the right of business or property. 6 A hearing is
sometimes required by the governing statute.7

Even when a hearing is required either by 'Due Process' or by a statute,
in the absence of a specific requirement, the hearing need not be of a
quasi-judicial type; it is of the legislative type of the nature of a committee
hearing. 7 And a hearing given before making a provisional order final is not
necessarily bad.8

II. Notice and opportunity to participate in the making of every rule
is now prescribed by the Administrative Procedure Act, 1946, except in certian
specified cases, viz., those

100. Cf. s. 4(1), Statutory Instruments Act, 1946.
1. Of s. 5(2), ibid.
2. Hoffman v. Secy. of State, (1975) A.C. 195.
3. State Railroad Tax Cases, (1876) 92 U.S. 575.
4. Bowles v. Willingham. (1944) 321 U.S. 503; Bi .Metallk Investment Co. v.

Colorado, (1915) 239 U.S. 441; U.S. v. Florida Ry. (1973) 410 U.S. 224.
5. Londoner v. Denver, (1908) 210 U.S. 373.
6. Phillips V. S.E.C., (1946) 328 U.S. 860, denying cert. from 153 F. 2nd. 27 (32).
7. Norwegian Nitrogen Products Co. v. U.S., (1933) 288 U.S. 294.
8. U.S. v. Illinois Central Ry. Co., (1934) 291 U.S. 457.
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(a) relating to military, naval or foreign affairs;

(b) relating to public property, loans, grants, benefits or contracts;

(c) interpretative rules and general statements or policy;

(d) situations in which the rule-making authority for good cause finds
that noticed and public procedure thereon are impracticable, unnecessary or
contrary to public interest.

What is required under this general statute is a consultation with the
persons interested or to be affected. A quasi-judicial hearing is not required
unless the particular statute which authorises the rule-making requir4s it. 9 -

(B) India.—There being no general statute of the nature of the American
Administrative Procedure Act, 1946, the question whether a consultation of
the persons affected is-required for the making of rules, regulations or bye-laws
must depend upon the governing statute. Many Indian statutes require a
'previous publication' at the draft stage, and whenever this condition is
imposed by the governing statute, a. 23 of the General Clauses Act, 1897,
would be attracted and then the rule-making authority must consider the
objections and suggestions received from 'any person' during the period.10

Hearing is usually required by statutes in the matter of schemes
affecting the public, e.g., a Transport Service Scheme under a. 68D of the Motor
Vehicles Act, 1939. In such cases, the hearing must be done quasi-judicially."

In the absence of such statutory requirement, 12 however, hearing of
the affected party would not be insisted upon, because the principle of natural
justice does not extend to a legislative or quasi-legislative function, 13 e.g,
price fixing. 14

But oven where natural justice is not applicable, such quasi-legislative
action must not violate the requirement of non-arbitrariness or fair play. 15

Omission to exercise rule-making power, how far affects exercise
of other powers under a statute.

When a statute confers a power upon an authority and makes it
exercisable in the manner prescribed by rules to be framed by that vary
authority or some other authority, the question arises whether the failure to
make such subordinate legislation would defeat the statutory power itself.

(A) U.S.A .--in the (ISA. it has been held that the statute is not
rendered otiose by delimit in making the rules or regulations; on the other
hand, the duties imposed by it are taken as absolute, so long as the regulations
are not franied. 16 Of course, after the regulations are made, the statutory
duty is limited by the recureniants of the regulations and have to be carried
in conformity therewith.1

9. Witlapoint Oysters v. Ewing, (1949) 338 U.S. 860, denying cert. from 174
F.. 2d. 676,

10. Raza Sugar Co. v. Rampur Municipality, A. 1965 S.C. 895; Banwari v. State
of Bihar, A. 1961 S.C. 849.

11. Nageswora Boo v. A.P.S.R.T.C., A. 1959 S.C. 308; Malik Ram v. State of
Rajasthan, A. 1961 S.C. 1575.

12, Surularjas v. Collector, (1989) 3 S.C.C. 396 (pars, 28).
13. Tulsipur Sugar Co. v.N.A.C., A. 1980 S.C. 883; I'orwal v. State of Maharuslitro,

A. 1981 S.C. 1127; International Tourist Corpn. v. State of Haryana, A. 1981 S.C. 774.
14. Union of India v. Cyanamide, A. 1987 SC 1802; Ashok S.F. v. M.G.B., (1993)2

SCC 37 (par 29)---3 Judges; S.M.&S.P. v. U.O.L; (1994)1 SCC 648 (paras. 67-68)--3 Judges.
15. Sitarom Sugar Co. v. Union of India, A 1990 S.C. 1276 (para. 45); State

of UP. v. Ranusagar Co., A. 1988 S.C. 1737 (1763-64); Niyami v. Union of India, A.
1'.) S.C. 2128 (para. 12).

16. Atchison v. Scarlett, (1937) 300 U.S. 471.
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(B) India—In India, the Supreme Court has made a distinction between
an absolute power and a power to be exercised under circumstances to be
prescribed by rules or other subordinate legislation.17

A. When the power is absolute.

When an absolute administrative power is vested in an authority, but
the statute empowers that or some other authority to prescribe the manner
of exercise of that power, failure to make such rules cannot defeat the exercise
of that administrative power, even though as soon as such rules are made,
the power can be exercised only in conformity with such rules.18

Para. 2(4) of the Sixth Schedule to the Constitution of India provides—
"Subject to the provisions of this Schedule, the administration of an autonomous

district shall .... be vested in the District Council...."
Para. 2(1) then says—

the District Council for an autonomous district.. shall have power to make
laws with respect to—

(g) the appointment........of Chiefs or Headmen."
The Supreme Court held that the District Council would at all times have

the power to appoint or remove administrative personnel in exercise of the general
power of administration vested in it by para. 2(4) and it could not be contended that
there could be no appointment or dismissal until laws were made by the Council under
pare. 3(1), to regulate the exercise of that administrative power. Of course, once such
laws were made, the Council would be bound to follow the laws in the matter of such
appointment or removal.18

B. Where, however, a statue vests a power in an authority to be
exercised only in the cases or under the circumstances as are to be prescribed
by subordinate legislation, such statutory power cannot be exercised so long
as such subordinate legislation is not made.11

Thus, in Narendra v. Union of India, '9 it was held that cl. 4 of the
Non-Ferrous Metal Control Order, 1958, could not be enforced so long as the
Central Government did not specify the principles, 'in accordance with which"
only a permit could be issued for acquiring non-ferrous metal, under the
clause.'

C. In this context, it should also be noted that in cases where
Government has the power to do a thing in the exercise of its general
executive power, the absence of the making of a statutory rule cannot invalidate
an act so done in the exercise of its executive power, 20 unless, of course a
statute has said that the act can be done only after appropriate rules have
been made.

Though the foregoing proposition is unquestionable, the facts in
Nagarajan's case20 raise the question whether the Government, having framed
statutory rules limiting its power, can still act otherwise than in accordance
with the provisions of those rules, relying on its general executive power. In
this case, the Governor of Mysore had framed the Mysore State Civil Services
(General Recruitment) Rules, 1957, in exercise of the powers conferred by
Art. 309 of the Constitution and r. 3 of these Rules provided—

"Method of recruitment. Recruitment to the State Civil Services shall
be made by the competitive examination or by promotion. The method of

17. Narayan v. Bhagwando..s, A. 1965 S.C. 1818.
18. Cajee v. Szs,n, A. 1961 S.C. 276 (281).
19. Narendra v. Union of India, A. 1960 S.C. 430 (432, 437).
20. Nagarajan v. State of Mysore, A. 1966 S.C. 1942.
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recruitment and qualifications for each State Civil Service shall be as set

forth in the rules of recruitment of such service specially made in that behalf"
The State Government made no rules as required by the latter part

of r. 3. The contention that no recruitment could be made until such rules
were framed was rejected by the Supreme Court, with this observation

	

....... tile State Government has executi 	 power, i n relation to all matters with
respect to which the Legislature of the State power, to make laws. It follows from
this that the State Government will have cx-. l ye power in respect of List It, Entry
41, State Public Services. It was settled by tlu.i Court in Ram Jawaya Kopur v. The

State of Punjab that it is not necessary that there must be it law already in existence
before the Executive is enabled to function and that the powers of the Executive are
limited merely to the carryingout of these laws. We see nothing in the terms of Article
309 of the Constitution which abridges the power of the Executive to act underArtic]c
162 of the Constitution without a law. it is hardly necessary to mention that if there
is a statutory rule or an act on the matter, the Executive must abide by that act or
rule and it cannot in exercise of the executive power under Article 162 of the Constitution
ignore or act contrary to that rule or act."2

It is submitted, with respect, that the conclusion 20 ultimately reached
by the Court is contrary to the last sentence in the foregoing passage. It is
true that the President or the Governor cannot be compelled to exercise his
power under the Proviso to Art. 309 to make rules. But in the instant case,
the Governor urn], in fact, exercised that power and r. 3, so made, laid down
how the power of recruitment was to be exercised by the StaLe Government
since the promulgation of this rule. One of the conditions for the exercise of
the power of recruitment under r. 3 was that the Government must make
further rules laying down the procedure and that the recruitment must he
made in conformity with the procedure laid down therein. Can the Government,
after the promulgation of r. 3, fall back upon its executive power and act
contrary to the requirements of r.3which is binding on the Government?
The answer seems to be in the negative, according to the last sentence of
the foregoing observation of the Supreme Court which embodies it well-estab-
lished proposition. The reason given by the Court in support of the contrary
conclusion is merely collateral, namely, that the Government has the power
to act under Art. 162, without exercising its power under the Proviso to Art.
309. If the rules in question could not be framed for want of time, the
(iuveinmwit should have withheld the promulgation of r. 3 itself, instead of
violating it on the strengths of its power tinder Art. 162. It is submitted that
the power under Art. 162 gives way, pro lanto, as soon as rules are framed
in exercise of the power conferred by Art. 309.

It is well-settled in England and the U.S.A. that an intra vires
subordinate legislation, validly made, has the same force of law as the statute
itself,2122 so that the Executive shall have no more dispensing power in the
case of Rules made by itself than in the case of statutes made by the
Legislature, and the consequences of violation of either shall be the
same. 21-22 [See next caption.l

Binding nature of subordinate legislation.

(A) U.S.A—An intra vires rule or regulation has the force of law. 23 It

21. Ralibone v. Bundoch, (1962) 2 All F.R. 257; United Dairies v. Jjechenlumi
Corpn., (1961) 1 All E R. 573 (584); William v. FPecton R.D.C., (1929) 1 K.B. 450.

22. U.S. v. Nixon, (1974) 418 U.S. 683; U.S. v. Merkv, (1960) 361 U.S. 431;
U.S. v. 1-toward, (1957) 352 U.S. 212; Paul v. U.S., (1963) 371 U.S. 245 (255).

23. 3tarland Casualty Co. v. U.S., (1920) 251 U.S. 342 (349).
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follows that statutory regulations, validly prescribed by an administrative
authority, are as much binding upon himse1f 4 as upon the citizen and that
this principle holds even when the administrative action in question is
discretionary in nature- 25 

In other words, as soon as the regulations are
framed, the discretionary power vested by the statute is limited by the
regulations and the decisions of the authority can thereafter be valid only if
made in the manner prescribed by the regulations. 25

Even where an administrative authority has the power to withdraw
existing regulations and promulgate new ones, it would be highly arbitrary
for the authority to exercise this power only to affect the merits of a particular
case pending before the authority. 26

(B) England—It has already been pointed out that when a rule or
regulation is validly made under an Act, it has the same effect as if it was
contained in the Act itself. No question, therefore, that the administrative
authority must be bound by the rules as by the Act itself. Thus, a local
authority has no power to dispense with the operation of its own bye-laws
which have the force of law, if properly made. 2

(C) India—The question, viz., whether an administrative or quasi-judi-
cial authority, having a rule-making power, may .—(a) refuse to follow them
in particular cases or further; (b) change the existing rules themselves, for
the purpose of a particular case, may be discussed under two heads

(a) So far as the first question is concerned, there is little doubt that
mandamus will be available to enforce the observance of a rule which has
statutory force. 28

(i) In Guruswami v, State of Mysore, 
29 

the Supreme Court held that
after the Government has framed certain rules under a statutory power laying
down a procedure for the doing of a thing (e.g., the holding of a public
auction), Government is no longer free to depart from those rules in any
particular case 30 and to follow an ad hoc procedure.

(ii) The question has been thoroughly examined by the Supreme Court
in two decisions 31-32 

relating to the Rules made under the Assam Land and
Land Revenue Regulation, 1886,

S. 16 of the Regulation provides—
'Section 16. Right to fishery. The Deputy Commissioner, with the previous sanction

of the Provincial Government, may, by proclamation published in the prescribed manner,
declare any collection of water, running or still, to be a fishery; and no right in any
fishery so declared shall be deemed to have been acquired by the public or any person,
either before or after the commencement of this Regulation, except as provided in the
Rules made tinder Section 155 ......

24. Chapman v. Sheridan- Wyoming Coal Co., (1950) 338 U.S.. 621 (629); Vitarelli
v. Seaton, (1959) U.S. 535.

25. Accardi v. Shaughnessy, (1953) 347 U.S. 260; Service v. Dulles, (1956) 354
U.S. 363.

26. Colyer v. Skeffinglon, (1920) 265 F. 17 (48).
27. Yabbicom v. King, (1899) 1 Q.B. 444; William v. Flaxton Rural Council,

(1929) 1 K.B. 450.
28. State of U.P. v. Baburam, A. 1961 S.C. 751 (761, 763, 766).
29. Guruswarni v. State of Mysore, A. 1954 S.C. 592.
30. Also see Nagarajan v. State of Mysore, A. 1966 S.C. 1962.
31. State of Assam v. Keshab, (1953) S.C.R. 865.
32. Conga Ram v. Tezpur Fishery Society. (1957) S.C.R. 479 (485).
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S. 155 confers the rule-making power—
"Section 155. Additional power to niche rules. The Provincial Government may,

in addition to the other matters for which it is empowered by this Regulation to make
rules, consistent with this regulation, relating to the following matters:—

(1) the granting of licences or the framing of the right.......to fish in fisheries
proclaimed under section 16 ........

Ride 12 was the rule in question in the two decisions
'Rule 12. No fishery shall be settled otherwise than by sale except by the Slate

Government. The order of settlement passed by the State Government shall be final
Provided that the State Government may introduce the tender system of settlement

of fisheries in p!ace of sale by auction system whenever it is considered necessary."

R. 190A says—
"Rule 190A. No fishery shall be settled otherwise than by sale as provi'Ied in

the preceding instructions except with the previous sanction of the Provincial Government,"

1. In State of Assain v. Keshab, 3 ' the facts were as follows
When the previous lease in respect of a certain fishery was about to expire, the

State Government decided to settle the fishery direct and wrote to the Deputy Commissioner
to put the fishery to auction and submit the bid list to Government with his recom-
mneadutions for direct settlement. The Deputy Commissioner held the auction and
forwarded the bid list with his recommendations in favour of the highest bidder. However,
before sanction, the Government received some more applications asking for a settlement
in their favour. The Government decided in favour of the person recommended by the
Deputy Commissioner and wrote to him accordingly. In the meanwhile, the Government,
however, decided to review its previous order and cancelled the previous settlement and
make it in favour of a different party.

Held, that as the Deputy Commissioner alone was competent under the Regulation
to effect a settlement" of a fisheiy, it was illegal for the Government to settle the
fishery direct by executive action. But it was proper for it to sanction the settlement
under ft 190A which was made otherwise than under the Rules. When, therefore, the
Government first accepted the recommendations made by the Deputy Commissioner, the
settlement was an act of the Deputy Commissioner and fell within the four corners of
the Roles.

As to the power of the Government of Assam to cancel a settlement
which had been accepted and communicated to the party by the Deputy
Commissioner, it was held that the Rules did not give such discretionary
pu'.vcr to the Government and that after the Rule had been duly pm'umimuigated,
the Government had not left to themselves an , ' inherent or discretionary
power to depart from the provisions thereof :31

....prescribed fisheries in Assam were lifted out of the realm of matters which
could be disposed of at the executive discretion of either Government or officials and
were placed under statutory regulation and control by Sees. 16 and 155 of the Assam
Land .nd ivenue Regulation of 1886; and elaborate set of Rules which were drawn
lip in pursuance of that Regulation. It follows that no fishery can be 'settled' except in
accordance with those Rules."

"The words 'except with the previous sanction of the Provincial Government' in
R. 190A framed under Sec. 155 of the Assam Land and Revenue Regulation, 1886, do
not permit the Provincial Government, when it so wishes, to lift the sale completely
out of the statutory protection afforded by the Regulation and proceed to dispose them
by executive action. Such a construction would make R. 100A run counter to Sec. 16
of' the Regulation which requires these sales to be made in accordance with Rules
framed under Sec. 155 and of course a rule-making authority cannot override the statute.
The law requirc.s the sale to be made under and in accordance with the Rules. It
follows that the departure contemplated by ft 190A is also a departure within the four
corners of the Rules read an a whole and as s part at Ow Rules. It is true, the
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departure need not conform to the preceding instructions' contained in the earlier portion
of the rules but the departure once sanctioned itself becomes part and parcel of the
Rules....

If the intention was to authorise the Government to lift the matter out of the
Rules altogether and proceed in an executive capacity, the word sanction' used in R.
190A would be out of place, for the Government would hardly require its own sanction
to something which it is itself authorised to do. The sanction must, therefore, refer to
something which some other person or body is authorised to do and, in the context, it
can only mean sanction to Deputy Commissioner to proceed in a manner which is not
quite in accordance with the instructions contained in the Rules,"31

2. The later case of Ganga Rain v. Tezpur Fishery Society 32 adds a
rider to the proposition laid down in the previous decision, namely, that
though statutory rules are binding upon the Government, the Rules thembelves
may leave certain matters to the discretion of the Government and that
whether any particular Rule thus confers discretionary power is a question
of construction.

In Ganga Ram's case, 32-33 the question arose whether the Rules conferred
any power upon the State Government to settle fisheries otherwise than by
sale, e.g., by individual settlements without a settlement thereof by auction
system or by tender system.

The Court held that under Rule 12 (see p. 87, ante), the Government
had this discretionary power

"Even though this power is not Lasted in the State Government by express
prol'zston made in that behalf, the context of r. 22 sufficiently indicates the intention of
the tale-making authority. After having prescribed the procedure by way of auction sales
in rr. 1 to 11 of s. I, a prohibition against the settlement of fishery rights otherwise
than by sale is enacted in r. 12 except in the case of the State Government. No fishery
is to be settled otherwise than by sale and that prohibition is general in terms but an
exception is carved out in favour of the State Government in terms which are only
capable of the construction that the State Government shall have the power of settling
fishery rights otherwise than by sale. No limitation is placed on this-power which is
thus vested in the State Government and if the State Government is empowered to
settle fishery rights otherwise than by sale it can do so by adopting the tender system
if it thought it desirable to do so or even by entering into individual settlements if the
circumstances of the case so warranted. Apart from the adoption of the tender system
in place of the auction system, circumstances may conceivably arise where either by
reason of the cancellation or relinquishment of fishery lease before the expiration of
the period thereof and having regard to the situation then obtaining, it may not be
feasible or desirable to sell fishery rights for the unexpired portion of such a lease
either by public auction or by inviting tenders and the State Government may, under
these circumstances, consider it desirable to enter into individual settlement of the
fishery rights so as to earn for the State as much of revenue as possible. No fetter
can be placed on the discretion of the State Government in this behalf and the State
Government would be the best judge of the situation and would be in a position to
determine what procedure to adopt in the matter of the settlement of fishery rights
otherwise than by sale. There is nothing in the provisions of a. IV containing rules for
settlement of fisheries by tender system which militates against the above position."

(iii) Though the Proviso to Art. 320(3) of the Constitution empowers
the President to make regulations specifying the matterr or classes of cases
in respect of which consultation with the Public Service Commission, in
connection with the Services, shall not he necessary,—once the regulations
have been made, they must be followed and the Executive cannot pick and
choose particular cases in which it may or may not consult the Commission. 34

33.—See .15-0- Ma-1 mo Hji v. State of Bombay, (1951) S.C.R. 266 (274-75).
34. State of U.P. v. Srivastava, A. 1957 S.C. 912.
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(b) As regards the second question, our Supreme Court has held 35 that
if the Legislature does the same thing, viz,, to change the law for the purpose
of a single case so as to deny the party the rights which other individuals
similarly situated possess, the law would be invalid for violation of equal
protection. There is no reason why the same principle should not be applicable
in the case of subordinate legislation having statutory effect.

It is now settled that the exercise of all administrative power is subject
to the limitations imposed by Art. 14, so that even when the Executive has
a discretionary power, it cannot pick and choose between individuals on other
than objective considerations. 36 It follows that the Government cannot achieve
the same result by the relaxation or ad hoc amendment of the Rules to
justify discrimination between individuals similarly situated, without nmy

objective ground for differentiation, even where the Rule is directory and
relaxation is permissible. 37

This principle against arbitrariness has been extended to a case where
the administrative authority has laid down a definite procedure for doing a
thing, by making a rule, regulation or bye-law which may not have any statutory
authority behind it and is in the nature of an administrative practice.

Administrative interpretation of rules.

(A) U.S.A . —Though, as has been just seen, it is not competent for an
administrative authority to assume the power to dispense with the rules
made by itself, it is possible for the authority to modify the scope of a rule
by its interpretation. When the constitutionality of a statute or a regulation
made thereunder is in question, the Court cannot be guided by the ad-
ministrative interpretation but apart from any question of constitutional
validity, the Court usually respects the administrative interpretation if it is
a possible and reasonable interpretation of the regulation, even if not the
only possible one', 39 particularly when it has been adhered to for a considerable
period of time, 40 or made contemporaneously with the statute by those familiar
with the legislative intent, 41 or after hearing both sides, in course of an
administrative adjudication. 42 In Skidmore v. Swift & Co., 

43 the Supreme

Court observed-
....... The rulings, interpretations and opinions of the Administrator under this

Act, while not controlling upon the courts by reason of their authority, do constitute a
body of experienced and informed judgment to which courts and litigants may properly
resort for guidance. The weight of such a judgment in a particular case will depend

upon the thoroughness evident in its consideration, the validity of its reasoning, its
consistency with earlier and later pronouncements, and all those factors which give it
power to persuade, if lacking power to control.

35. Ram Prasad v. State of Bihar, A. 1953 S.C. 215.
36. Sumczn v. State of J. & K., (1983) U.J.S.C. 897 (poras. 6. 9, 11); Sangara

v. State of Punjab, (1983) U.J.S.C. 821 (paras. 7, 9, 12).
37. Principal v. Vishon, (1984) U.J.S.C. 7 (para. 15); Verma v. Union of India,

A. 1980 S.C. 1461 (porn. 4); State of U.P. v. Baburwn, A. 1961 S.C. 751 (761. 766);
Gangaram v. Tejpur Fishery, (1957) S.C.R. 479 (485).

38. Mi,z/ias v. Indian Statistical Institute, (1984) U.J.S.C. 77 (paras. 23, 24);
.4hluwalin v. State of Punjab, (1975) 3 S.C.R. 81; Sukhdev v. Bhagalram, (1975) 3
S.C.R. 619.

39. Bowles v Seminole Rock Co., (1945) 325 U.S. 410.
40. Comrnr. v. Flowers, (1946) 326 U.S. 465.
41. White v. Winchester County Club, (1942) 315 U.S. 32.
42. Fishgold v. Sullivan Corp., (1946) 328 U.S. 275.
43. Skidmore v. Swift & Co., (1944) 323 U.S. 134.
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Ss. 4(a) and 5(d) of the Administrative Procedure Act; 1946, assume
the power of an administrative agency to issue interpretative regulations or
declaratory regulations. They are equally subject to judicial review as other
regulations, 14 

though they are exempted from the procedural requirements of
the Act.

But the administrative interpretation lacks its persuasive force—
(a) Where it would make the rule or regulation ultra vires.45
(b) Where the interpretations given oil 	 subject are not consistent

or uniform. 46
(c) Where the interpretation relates to the jurisdiction of the authority,

for "an agency cannot finally decide the limits of its statutory power".15
(13) India--The American precedent has not been followed on this point.

Statutory rules are to be interpreted by the Courts like other statutory
instruments, regardless of the interpretation given in executive instructions.'

An exception to this general rule arises where a contract (say, relating
to service) expressly provides that a specified authority shall have the power
to interpret the Rules, in which case, the administrative interpretation becomes
binding upon the parties by the terms of the contract, and the Courts would
be bound to give effect, unless of course, it violates any provisions of the
Constitution itself,48

Defect in statutory instrument, how far affects operation of the
statute.

In the case of conditional legislation where the commencement or
operation of a statute depends upon a notification or order of the Executive
in the manner provided by the statute, a question naturally arises as to how
far the operation of the statute would be arrested by any defect in the
notification.

In such a case, a distinction must be made as between a defect going
to the root of the validity of the notification which makes it ultra cues and
a curable irregularity

(a) Where the defect makes it ultra vires. Where the notification is
ultra circa, it is obvious that it will be void oh initio, just as a statute
enacted by a Legislature having no legislative power to enact it; hence, no
subsequent notification may cure the invalidity.

The principle has been applied to the making of rules and regulations .49
(b) Where the defect is curable. Where the notification does not go

beyond the purposes of the statute or transgress the power conferred by it,
but omits any of the requirements of the statute, the defect would, generally
speaking, be curable, and it is open to the Executive to issue a fresh
notification or amend the original notification, in which case the notification
would become operative from the date of the fresh notification or amendment."°

But so long as no such fresh notification is issued, the statute cannot
be operative on the basis of the defective notification.5'

44. Frozen Food Express v. U.S., (1956) 351 U.S. 40.
45. Social Security Board v. Nierotko, (1946) 327 U.S. 358.
46. Brswick v. U.S., (1956) 138 F. Supp. 123 (128).
47. Eabaji v. Nasik Go-op, Bank, A. 1984 S.C. 192 (para. 15).
48. Basanta v. G.E. Engineer, A. 1958 Cal. 657 (660).
49 Banwari Lal v. State of Biliar, A. 1961 S.C. 849.
50. Rooiakrishna v. Tendolkar, A. 1958 S.C. 538 (553-54).
51. Narayondass v. Neeladri, A. 1959 A.P. 148 (153). (The view taken to the

PEPPMEM
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S. 3(1) of the Commissions of Inquiry Act, 1952, empowers the appropriate
Government to issue a notification appointing a Commission "for the purposes of making
an inquiry ..... and within such -time as may be specified in the notification".

Where a notification omits to specify the time for completion of the inquiry, the
Commission appointed by the notification cannot function until a fresh notification is
issued, fixing the time; but once such fresh notification issues, the notification appointing
the Commission becomes operative from the date of the later notification. °

Forms of judicial review of subordinate legislation.
As in the case of statutes, the forms of judicial review of subordinate

legislation are twofold: (a) those under the ordinary law; and (b) those under
the Constitution.	 -

I. Under the ordinary law.

(a) Declaratory action. Subject to the general conditions relating to
declaratory relief, a suit lies for a declaration that a statutory instrument is
ultra uires5253 (apart from unconstitutionality).

In India, there have not been noticeable cases of declaratory actions
in respect of subordinate legislation inasmuch as until the Supreme Court
decision in Dwarkadas v. Sholapur Co., 

53 it was generally supposed that in
India a suit was not maintainable for a declaration as to the invalidity of
a law. But since it is established by the Supreme Court decision 

53 that a
person whose legal interests are threatened by a statute may obtain a
declaration as to its unconstitutionality, there is no reason why a like
declaration cannot be obtained when his legal interests are threatened to be
affected by a statutory instrument which is alleged to be ultra uires.

Once it is conceded that a suit may be brought for a declaration that
"an act or order of a statutory body in excess of its jurisdiction"54 there is
no reason why the relief should be confined to statutory orders 55 and will
not extend to rules and other kinds of instruments issued in the purported
exercise of a statutory power. Such relief has been given against a Rule
which contravened s. 240(3) of the Government of India Act, 1935.56

(b) By way of defence. The plea will also be available to a defendant
in the same way as in the case of unconstitutionality.

(c) Injunction.  In England, since no injunction will issue against the
Crown or anybody representing the Crown (s. 21, Crown Proceedings Act,
1947), an injunction cannot be had to restrain the Government or any
administrative authority from making a subordinate legislation which is plainly
ultra vires.57

contrary, in RamjiIal v. Piparia Municipality, A. 1959 M.P. 82, that s. 67(7) of the
C.P. & Berar Municipality Act, 1922, did not require the Government to specify the
date of operation of the notification, it is submitted, does not appear to be sound).

52. Ealing B.C. v. Minister of Housing, (1952) 2 All E.R. 639.
53. Dwarkadas v. Sholapur Co., (1954) S.C.R. 674.
54. Ramachandra v. Berr, A. 1936 Mad. 531 (539).
55. Secy. of State v. Mask, A. 1940 P.C. 105; State of Bihar v. Abdul Majid,

(1954) S.C.R,--786; Bhagwan v. Secy. of State, A. 1937 All. 569 [see, further, under
Judicial Review of Administrative Action, post).

56. Union of India v. Someswar, (1951) 58 C.W.N. 107 (110); see also Ajudhia
v. Amar, A. 1961 Punj. 352.

57. Merricks v. Heathcoat Amory, (1955) 2 All E.R. 453; cf. Harper v. Secy. of
Stale, (1955) 1 All E.R. 331 (339).
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In India, too, such an order against the administration was barred by
s. 56(d) of the Specific Relief Act, 1877, for, obviously, the making of subordinate
legislation is a 'public duty' of the Central Government or the State Government
in whom the statute has vested that duty.

But this bar has been lifted by s. 41 of the Specific Relief Act, 1963,

which has omitted Cl. (d), as mentioned above.
Where statutory powers are vested in a corporation, injunction is a

most appropriate remedy to restrain the commission of ultra vires acts. 58 In

India, thus, injunction has been issued restraining a municipal corporation
from demanding taxes under the authority of an ultra uires° 9 rule or bye-law.

II. Writs under the Constitution.

(i) Habeas Corpus. Habeas corpus may be issued in a case where the
detention of a person is without the authority of a law, or is made under a

statutory order which is ultra y in's. 60

A case is conceivable where the detention is sought to be supported
under a Rule which is alleged to be ultra vines. Such order will equally

offend Art. 21 and the relief of habeas corpus should he available.

(ii) Mandamus has been issued in numerous cases, under Art. 226,

where a person has been affected by an ultra vires statutory order 61 as also

where a Rule framed under s. 96(2) of the Government of India Act, 1919,

offended against the provisions of the Constitution. 
62

On principle, the same relief should be available if a rule is ultra Lures

the statute under which it is purported to have been made. 63

(iii) Since prohibition is not an appropriate remedy in respect of legislative
acts, it would follow that prohibition will not issue to restrain the making
of a subordinate legislation, however illegal or unconstitutional that may be.
But it may issue to restrain a quasi-judicial body from proceeding on the

basis of an unconstitutional or ultra vires rule 64 or order and where the

tribunal has already given its decision, certiorari will lie to quash it. 64

Scope of judicial review of subordinate legislation.
(A) England—In a country, such as England, where the powers of the

Legislature are not limited by any written Constitution, the Legislature is
legally omnipotent, so that no question of its vines or the legal validity of a
statute passed by such Legislature can be raised and no Court can strike
down an Act of the British Parliament on the ground that Parliament had
no power to enact it. 6

58. Dundee Harbour Trustees v. Nicol, (1915) A.C. 550 (ILL.).
59. Cf. Lokamonya Mills v. Barsi Borough Municipality, A. 1961 S.C. 1358

1261).
60. Makhnn Singh v. State of Punjab, (1952) S.C.R. 368.

61. Irani v. State of Madras, A. 1961 S.C. 1731 (1738); Ka,nala v. Calcutta

University, A. 1955 Assam 84.
62. Krishna v. Chief Suptd., (1954) 58 C.W.N. 1026 (1035).

63. State of Mysore v. Basappo, (1980) U.J.S.C. 506.

61. S.T.O. v. Bud/i Prukas/m, (1955) 1 S.C.R. 243; Carl Still v. State of Bihar,

A. 1961 S.C. 1615 (1621); Bidi Supply Co. v. Union of India, (1956) S.C.R, 267 (277-78).
65. Iialshury, 4th Ed., Vol. 44, paras. 1000-01; Vol. 1, para 18; Vol. 8, pare

ill; Manuel v. A.G., (1982) :3 All E.R. 786 (793, 795), 827) C.A.; Institute of I'uteuut

Agents v. Lockwood, (1894) A.C. 347 (360-61) H.L.; Edinburgh Ry. Co., v. Wauchope,

(1842) 8 C & F. 710 (725) H.L.; Lee v. Bude Ry. Co., (1871) L.R.C.P. 576; Cheney v.

Conn, (1968) 1 All E.R. 779; Br. Rys. Bd. v. Pichin, (1974) 1 All E.R. 609 (619) H.L.
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On the other hand, a 
statutory instrument made in exercise of power

delegated by an Act of Parliament is limited by the power so conferred by
that Act, which is the Source of the authority to make such subordinate
legislation. In other words, the validity of an instrument of subordinate
legislation can be challenged in a court of law on the ground that it was

ultra vires, i.e., 
it exceeded the power conferred upon the administrative

authority by the law of Parliament. 65	
Act of Parliament and a rule or

In short, the distinction between an 
regulation made by an administrative authority under power delegated by
Parliament is that the latter is subject to the doctrine of 

ultra circe, while- 

the former is not. 
65

(B) India.—Before 
turning to judicial review of subordinate legislation

should note that these countries have a written
in the U.S.A. and India, we 
Constitution which limits the powers of all the organs set up by it—legislative,

executive or judicial. In the result, any legislative

Unconstitutiona l i ty and	 enactment or administrative act which violates any
Ultra cites,	 of the limitations imposed by the Constitution shall

be unconstitutional and, hence, invalid. This leads to the following conclusions

I.
Even a statute enacted by the Legislature is liable to be declared

unconstitutional by the Courts_Contra rY to the position in the U.K.

II. An administrative act, including subordinate legislation 66 also is

similarly liable to be struck clown by the Courts as unconstitutiona
l and void,

if it transgresse s any of the mandatory provisions of the ConstitutiOn.°

III In the case of an administrati ve act, which includes a quast.legiSlattuc'

act, i.e., subordinate legislation there is an additional limitation or ground

of invalidity, viz., that it will be ultra vires if it exceeds the powers conferred

upon the administrative authority by the relevant statute, to make such

subordinate legislation. 
67

In fact, unconstitutionab ty is also a species or extension of the doctrine

of ultra vires (i 
e., beyond its powers). in the case of a Legislature, its powers

are limited by the written Constitution and, therefore, a law made by it will
be invalid if it exceeds the powers conferred by that Constitution.

	 In the

case of all statutory authority, its immediate limitation comes
from the law made by the Legislature which empowered it to make subordinate
legislation or statutory instnmments; hence, if it exceeds the powers so conferred
by the Legislature the statutory instrument becomes 

ultra vires, and, therefore,

invalid. But, at the same time, the administrative authority is also boun

by the limitations imposed b y the Con s titution which, as stated earlier, hind

all the organs under the Constitution. 
67

This is how subordinate legislation or statutory instruments are subject
to judicial control on twofold grounds, the distinction between which should
be borne in mind(a) Unconstitutionality, and (b) Ultra utres. We shall deal

with ultra uirc,s in the first instance.
Apart from the fact that in India, 66 the constitutionality of a statutory

instrument is open to challenge, both on substantive and procedural groundi,
there is no difference between the law in England and India where only thu

66. Cf Prem C/mand v. Excise Comrnr., A. 1963 S.C. 996 (1001).

67	
Vide Author's Corn ,neota'Y on the Constitution of India, 

6th Ed., Vol A, p

350; Shorter Co,mstitUtiotm of India, 11th Ed., p. 504.
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vires of a statutory instrument is challenged. The different facets of the
doctrine of ultra vires will be presently discussed.

The doctrine of Ultra Vires,
'Ultra vires' means beyond powers.

Whenever any person or body of persons, exercising statutory authority,
acts beyond the powers conferred upon him, or them by statute, such act
becomes ultra uires and, accordingly, void. The doctrine, originally applied to
statutory corporation,68 has been extended to all bodies having powers delegated
to them by the Legislature, including subordinatd legislative bodies.

Dicey's brilliant exposition demonstrates how, in the public sphere, the
doctrine was applied to invalidate Acts made by non-sovereign Legislatures
in the British Colonies and in India. In R. V. Burah, 69 the Privy Council
thus described the powers of the Indian Legislature set up under the Indian
Council Act, 1861—

"The Indiaii Legislature has powers expressly limited by the Act of Imperial
Parliament which created it- and it can, of course, do nothing beyond the limits which
circumscribe those powers."

In case an Act of the Indian Legislature violated a restriction imposedimposed
by the Imperial Parliament or transgressed the powers conferred by it, the
Courts would declare such Act ultra vires and inoperative .69

From non-sovereign Legislatures, the doctrine easily extended itself to
administrative authorities empowered by a Legislature to make subordinate
legislation, such as rules and regulations, because the powers of such authorities
were also limited by the terms of the statute which authorised the making
of the subordinate legislation .70 

It is with that aspect of the doctrine that
we are concerned in the present context. 	 -	 -

Whether in England, 7 ' in the U.S.A.,72 or in india,73 it is settled thatthe function of making a law can be exercised only by the Legislature. No
authority other than the Legislature can make rules having a legislative
character unless authorised by the Legislature itself72 (within a permissible
degree of delegation) or by the Constitution.74

The question as to how far it is permissible for the Legislature to
delegate its legislative power raises another problem. In the present context,
it is enough to state that it is acknowledged on all hands that it is permissible
for the Legislature to delegate the function of 'subordinate legislation', i.e.,
to make bye-laws, rules, regulations and orders, to effectuate the policy laid
down in the statute made by the Legislature and to carry out, in detail, the
scheme and policy of the statute 7 (as distinguished from the power to amend
the statute itself), 75 These different kinds of subordinate legislation (see post),
do not profess to lay down or to modify the legislative policy but only
implement the law made by the Legislature.

68. Cf. AG, v. Great Eastern 6—Co., 5 App. Cas. 473; As/ibu,y Ry. Co. v.Riche, 7 H.L. 653.
69. R. v. Euro/i, (1878) 3 A.C. 889.
70.. Cc, Emp. V. Nistar, (1914) 6 Cal. 163.
71. Case of Proclamations, (1610) 12 Co. Rep, 74; A.G. v. Wilts United Dairies,(1921) 37 T.L.R. 884; Halsbury, 4th Ed., Vol. 44, para 981.
72. U.S. v. Eaton, (1892) 144 U.S. 677; U.S. v. Grimand (1911) 220 U.S. 506.73. Secy. of State v. Moment, (1912) I.L.R. 4 Cal. 391 (P.C.).74. Re Delhi Laws Act, 1912, (1951) S.C.R. 747,, 75. Miller v. U.S., (1935) 294 U.S. 435.
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It follows that no administrative or non-legislative body has any inherent

power to make rules 
72 or any other kind of subordinate legislation, and that

if it makes any instrument of subordinate legislation without statutory
authority or in excess of the authority conferred upon it by the Legislature,
the instrument is bound to be pronounced to be ultra vires and (hence) invalid

by the Court. 
76

The doctrine of ultra vires 
is the major weapon for judicial control of

administrative authorities; since it has its ramifications throughout the length
and breadth of administrative law, it has been called "the central principle

of administrative law ".77
The question now arises,—in what ways may an instrument of-sub-

ordinate legislation become ultra circa.

I. A subordinate legislation may become ultra vires in various ways.

The excess of the statutory authority may be either (a) as to the 
extent and

contents of the subordinate legislation or (b) as to the mode in which it has

been made. 78

A. Substantive 
79 Ultra Vires.

Broadly speaking, substantive ultra vires may take place in either of

several ways
I. The rule-making authority may transgress

Grounds of substantive the limits of that provision in the statute by which

ultra tires.	
the rule-making power was conferred.

II. The Rule may be repugnant to the other

substantive provisions of the statute or its general purposes.
Ill. The Rule may be repugnant to another statute which is binding

upon the rule making authority.

I. Transgressing the power to make rules.

1 The basis of the power conferred by the enabling statute cannot
be transgressed by the rule-making authority. 8 Where it is so done, the Rule

becomes without the authority of law, and ultra vires. The statutory authoriti

must act within the limits of the power granted to it by the Legislature. 8

2 In order to determine whether the subordinate legislation exceeds
the power granted by the Legislature, the Court has to interpret the enabling

statute, 82 as well as the Rule in question. 83 Thus, where the authority to make
a Rule is onferred for exercising a particular power, the Court would not construe

83the Rule in such manner as to include a separate and independent power. 

76. R. v. Halliday, (1917) A.C. 260 (287).

77	 Wade, Administrative Law (1977), p. 40.

78	 Morrill v. Jones, (1883) 106 U.S. 466.

79 Griffith & Street (Principles of Administrative Law) and S.A. de Smith

(.Judicial Review of Administrative Action) 
make this distinction under the 'substantive

and'procedural',—expressions which recall the 'Due Process' concept.
80	 HalsburY, 4th Ed., Vol. 1, paras. 20-21; Vol. 44, para 1001; Daya v. Controller.

A. 1962 S.c. 1796.
81	

Dwarka v Municipal Corpn., (1971) 2 S.C.C. 314; Ibrahim v. R.T.A., 
r

1953 S c 79; S.T.O. v. Abraham, A. 1967 S.C. 1823; Hukam Chand v. Union of India,

A. 1972 S.C. 2427 (para. 6).
82. Daymond v. S.W. Water Authority, (1976) 1 All E.R. 1039 (H.L.); Hotel

Industry Board v Automobile Ltd., (1969) 2 
All E.R. 582 (585) H.L.; McEldowneY v.

Porde, (1969) 2 All E . R . 1039 (1058, 1061) H.L.

83	 L)urga Prosad v. Suptd., A. 1966 S.C. 1209 (para. 4).
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3. Of course, the powers expresIy granted include incidental or con-
sequential powers, 84 which are necessary to give effect to the provisions the
Act. 85

II. Inconsistency with the parent statute, in general.

(a) The subordinate law-making body cannot go beyond the policy laid
down in the statute, so as to alter or amend the law. 7" The purpose of
subordinate legislation is to carry into effect the existing law and not to
change it. 86

I. The statute provided "Animals, alive, specially imported for breeding purposes
shall be admitted free upon proof thereof satisfactory to the Secretary of the

Treasury and under such regulations as he inay prescribe." A regulation made under
the statute prescribed that before admitting such animals duty free, the official concerned
was to be "satisfied that the animals are a superior stock, adapted to improving the
breed in the United States".

Held, the regulation was ultra tires inasmuch as while the statute included all
animals, the regulation sought to confine its operaton to animals of 'superior stock'.
The Secretary of the Treasury, in making the regulation, supposed that the policy of
the Legislature was to confine the privilege to such animals as were adapted to the
improvement of breeds already in the United States, which it was not. 86

2. The Act of annexation of certain African territories provided that the
territories "shall be subject to such laws, statutes and ordinances ... as the Governor
shall from time to time declare to be in force in such territories". The Governor, by a
Proclamation made in the purported exercise of this power, condemned the respondent,
a native chief, to imprisonment without a hearing. The Privy Council sot the respondent
free, holding that the Proclamation was ultra aires on the ground that the statute did
not authorise the Governor to make a law of a novel kind apart from the application
of the existing laws to the territories. 87

But the question whether the rules are inconsistent with the statute
is to be determined with reference to the provisions of the statute itself and
not any extraneous matter. 88

S. 26(1) of the Coir Industry Act, 1953, empowered the Central Government to
make rules for carrying out the purposes of the Act and sub-section (2)(k) of the section
specifically conferred the power to make rules relating to the registration of manufacturers
of roir products. The rule-making authority made rules prescribing a 'quantitative test'
for the registration of exporters. It was contended that the rules were ultra vices
inasmuch as they had prescribed a quantitative instead of a qualitative test which had
been suggested by the Coir Board Committee. Negativing this contention, it was held
that the validity of the rules was to be teste.d with reference to the provisions of the
Act and that there was no provision in the Act which excluded or prohibited the
application of a quantitative test for the purpose; on the other hand, the Act had
deliberatel y left to the rule-making authority to frame such rules as it doomed appropriate
for the'regulation of the trade.

(b) No statutory instrument may go beyond the purposes of the statute
under which it is made, the test applied being one of a 'fair and reasonable
relation' between the two. 89

8 .1. Khwgram P.S. v. Stale of P1.5., (1987) 3 S.C.C. 82 (87).
85. Khanzode v. R.B.l., A. 1982 SC 917 (para. 16).
86. U.S. v. Two Hundred Barrels of Whiskey, (1877) 95 U.S. 571; Venkateswora

v. Govt. of A.P., A. 1966 S.C. 629.
87. Sprigg v. Sigcau, (1897) A.C. 238 (248).
88. Sivarajan v. Union of India, A. 1959 S.C. 556 (558).
89. Fawcett Properties v. Buckingham County Council, (1960) 3 All E.R. 503

(515) H.L. approving Pyx Granite Co. v. Mm. of Housing. (1958) 1 All E.R. 625 (6331
CA.; Halsbury, 4th Ed., Vol. I, para. 21.

B AL - 7
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'lire Syd airy Municipal Council was empowered to coi ii) iilsorrlv acquire land
required for "caryrag 6LIL improvements in or remodelling any portion of the city". Tin ii
Council dec

i
ded to extend a particular street to another and at the r ' alno time sought

to acquire a considerable area of land adjacent to the proposed extension. The resolution
to acquire that land was passed without considering any plan or scheme for improvement
of the area in question and the only object of the proposal to acquire was financial',
namel y, to secure to the Council the betterment' value which would result from the
extension of the stririt. Held, the order of acquisition was ultra mAres because the Council
had never considered whether the ian was required for the improvement or remodelling
of any part of the city, for which purpose the statute had conferred upon the Council
the power to compulsorily purchase land.

(ii) Where an Act authorises a local authorit y to take land for rmctial works,
the Court lias (he pour to restrain that authority from taking more land than is
actuall y necessary for such work, 91-92 except where it is necessary to rr-r-onmp a part of
its expenses by reselling at a profit the excess land.

(iii) The (Eng) industrial Training Act, 1964, empowered the Minister of Labour
to ost;iblisin training boards for persinmiru, employed 'in any mtieitiu.s of industry or
commerce' and further empowered each training hoard to riinpose a levy on emplunvers
in the industry . In c'xurrcr re of this power, the Minister made the Industr i al Training
(hotel amid Catering Board) Order, 1966, and detirmenl the 'activities' of time hotel and
catering industry to include the supply of food and drink to persons for immediate
consumption, and included within, that definition the ictivities of persons in tire
inn a ilage nun nit of a c/rib. lie/ri, by the House of Lords, ' a levy upon a private members'
club in exercise of the above power wars nu/.fra tires, and so was the Order made by
tIre Minister which riuthorised such levy. fbi , ,--

(a) The Order went beyond the purpose of the Act which was to suply skilled
labour to employers engaged in 'industry and commerce', and not to those who were
not engaged in any industry and commerce.

hi 'FIne ord i as my ii nil natural  rues mning of 'activities of industry  or cernmnn r,u'
could not extend to a non-commercial private nrcrmmbers' club.

In other words, the doctrine that powers conferred by :t statute for a
prirticuiai' purose cannott, he used for is different purpose can be applied only
if such different purpose is outside the scope of the statute, as properly
in temp retc ti .

But extraneous evidence is admissible to show that , the inpugned
statutory i Ostrumeut. ,r 	 na/ui serve we purposes of the statute.''

The Essential Commodities Act, 1955, was passed for the control of the production,
supply rind distribution of certsmin commodities, including sugar which were regarded as
essential to the community. In exercise of the power conferred by this Act, the Central
Government made the Sugar (Control) Order, 1955, empowering the Central Government,
by notification, to fix the price or the maximum price at which sugar might be sold
or delivered. 'l'lme impugned notification, issued in exercise of this latter power, fixed
the 'ex-factory prices of sugar produced in the factories in Punjab, Uttar Pradesh, and
North Itminar",

It was contended that the notification was ultra tires as it could not servo the
purposes of the Act, namely, to ensure the equitable distributiuirn of the commodity to
the consumer, at a fair price. In their affidavit, the Government stated that the areas
in question were the surplus sugar-producing areas in the territory of India and that
as a result of the impugned notification, "prices have come down to normal levels",

90. Municipal Council of Sydney v. Campbell, (1925) A.C. 338 (P.C.).
91. Colcutto lmnprois'n,u'nrt Trustees v. Cliarnct'rcm Kanto, (1910) 47 1.A. 45.
92. Donaldson v. South Shield Corpn., 98 L.J. Ch. 162.
93. Klrondc'rao v. Municipal Coupo., A. 1924 P.C. J.
94. lintel & Catering v. Auto. Proprietary, (1960) 2 All E.R. 582 1585-986) H.L.
95. :tbulul Rn/i ' ,, v Municipal ('eninirC., (1918)  '15 LA. 120.
96. D.S. Mills v. Union of India, A. 1959 S.C. 626 (630).
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Held, the affidavit furnished "demonstrable proof" that the impugned notification
subserves the purposes of the Act.

(c) A subordinate legislation, such as a rule, may implement provide
machinery and lay down procedure for carrying out a statute. But it cannot
contradict the statute. 97

(1) S. 18 of the Andhra Pradesh Panchayat Samithis & Zilla Parishads Act,
1959, vested "the administration of the Block' including the power to establish and
maintain a Primary Health Centre, in the Panchayat Samithi. S. 69 of the Act conferred
power upon the State Government to make rules "for carrrying out the purposes of the
Act".

But r. 2 of the Rules so made by the Government provided that the Panchayat
Sarnithi would make recommendations to the Government for locating a Health Centre
and r 3(11) provided that in case of conflict between the relevant authorities in regard
to the location of a Health Centre, the Government's order shall be final. These rules
were struck down by the Supreme Court as ultra vires with the following observations:

"It is manifest that under the Act the statutory power to establish and maintain
Primary Health Centres is vested in the Panchayat Samithi. There is no provision
vesting the said power in the Government. Under s. 69 of the Act, the Government
can only make rules for carrying out the purposes of the Act; it cannot under the guise

of the said rules, convert an authority with power to establish a Primary Health Centre
into only a recomrnendatory98body. It cannot, by any rule, vest in itself power which the

Act vests in another body."
(ii) S. 95(1) of the Delhi Road Transport Act, 1950, provides that Regulations

may he mode by the Corporation as to the authority by which municipal employees
shall be punished. But the Proviso to that section provided that no employee shall be
dismissed by any authority subordinate to that by which he was appointed. Held, that
by making a Regulation prescribing the Assistant General Manager as the punishing
authority, a Regulation could not take away the protection given by the statute to
employees who had been appointed by the General Manager. It was further held that
the statutory protection could not be taken away by the general Manager delegating
his power of dismissal to the Assistant General Manager.9

(iii) Where a statute creates a quasi-judicial authority, e.g., with powers to hear
appeal, the rules cannot provide that the authority may dispense with any hearing

altogether. 10

On the other hand,—
There is no contradiction or inconsistency where the impugned Rule

merely amplifies the requirements of the provisions of the parent statute.'00'

(d) Apart from the general scope or purpose of the statute, the sub-

stantive provisions of the statute, 1 other than the rule-making section,2 also

operate as a limitation upon the rule-making authority, because by making
a rule,,,a subordinate authority cannot violate the statute. In case of repugnancy

between the substantive provisions of the Act and the Rule, it is the Rule

which must give way to the Act.1
S. 5A(8) of the Income-tax Act, 1922, empowered the Appellate Tribunal to make

Rules 'regulating its own procedure'. In exercise of this power, the Tribunal made
It. 24 which empowered itself to dismiss an appeal for default in case of non-appearance
of the appellant when the appeal is called on for hearing, without making any provision

97. Hedge v. Hodge, (1963) 1 All E.R. 359 (366) C.A.
98. Vcakateswara v. Gout. of AP., A. 1966 S.C. 829 (834).
99. D.T.U. v. Hajelay, (1972) 2 S.C.C. 744 (paras. 12-14)

100. R. v. Housing Appeal Tribunal, (1920) 3 K.B. 334.
lOOa. Bar Council v. Aparna, (1994) 1 U.J.S.C. 257 (para. b)

I. l.7 Comrnr. v. Chenniappa, A. 1969 S.C. 1.068 (paras. t, 6-7); Ven.kateswara

v. Govt. of A. P., A. 1966 S.C. 828.
2. Cf. Price v. W.L. Building Soc., (1964) 2 MI ER. 318 322 .23) CA.



100	 ADMINISTRATIVE LAW	 [Ch. 4

for restoring an appeal so dismissed for default. The Supi-eme Court held that though
R. 24 related to procedure and was within the ambit of s. 3A(8), it was invalid owing
to repugnance with s. 33(4) of the Act which indicated that an appeal could be disposed
of by the Tribunal only on the merits, whether the appellant appeared or riot This
obligation could not he short-circuited by the Tribunal by dismissing it for default of
appearance.

(e) A Rule may be lacking in substantive power if the statutor y authority
is not available at the time of making the Rule, for instance, the statute
being temporary has expired, or the period or the circujustances with reference
to which the rule-making power was conferred are different or the power
was conferred upon a person other than the Person who made the
Rule.3

(1) There are also 
'

certain powers which ti so ho 'diii 'ate body cart rut
exercise unless it is expressly conferred by the enabling statute. Thus,--

() A statutory instrument cannot create any offence or make its
Creating on offene.	 violation criminally punishable,'1 in the absence of

statutory authority.
Even when the statute provides for the penalty for violating the rules

or regulations made under it, tire rules or i'egul at iuns must be framed with
a reasonable certainty, 6 or, they will fail to sustain a conviction .7

Barring	 access	 to	 (ii) An individual's right to access to the
Courts.	 -Courts cannot be barred b y a statutory instrument,

unless the statute expressl y bars
In l'yx Granite Co. v. Ministry of Hoasirrg, t Viscount Simonds eniphat i-

cally said—

"It is a principle not by any means to he whittled down that the subject's
recourse to Her Majesty's courts for the determination of his rights is not to be excluded
except by clear words. That is ----- a 'fundamental rule' from which I would riot for my
part sanction airy rlepartiire."9

Thus, a power to bar access to the courts cannot be inferred ('rem
general words, such as the power to make regulations for giving effect to
the provisions' of the Act or to enable the administrative authority 'to discharge
heir functions thereunder'.

Even when a statute deprives a person of this right,—
"the i.tng ,,, ci ny such statute should be jealously watched by the Courts,

arid should not be extended be'oiid its least onerous nreani,ig unless clear words are
used to justify such extension".

Thus, in the absence of express statutory authorisation, a rule or regulation
cannot be made to provide that no suit for recovery of possession of houses occupied
by defence personnel shall lie without the permission of the Minister,

Even an indirect provision to this effect in a statutory instrument
would be ultra iire's. 11

The principle has been extended to a provision in a statutor y instrument
Which would defeat proceedings in a court of law.10

3. Halsbury, 4th Fri., Vol. 44, par. 1001.
4. US. v. Eaton, (1892) 144 U.S. 677.
5. Cf. Kharals Singh v. State of UP., A. 1963 S.C. 1295 (1299).
6. Boyce Motor Lines v. U.S., (1952) 342 U.S. 337.
7. Kranrs & Bros. v. U.S., (1946) 327 U.S. 4314.
8. ('lrrstt'r v, ihtteson, (1920) 1 K.B. 829.
9. Py.v (irczntfe Co. v Mr'rtistiy of llr,usi,t8r, ( 1959) 3 All E.R. 1 ILL.

10. Cnri,rr,. of Customs Y. Cure & Deelcy, (19131 3 All E.R. (Al (61)1
II. He Ii"r'1rrrs Will Trusts, (1919) 2 All ElI. -12 (t7(.
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(iii) Unless the statute specifically authorises it, 12 a statutory instrument,
such as a notification, a rule, a bye-law, or an order, cannot be given
retrospective effect. 13

What is meant by this rule is that, in the absence of specific aothorisation
by the statute, the administrative authority cannot

Retrospectivity.	 give retrospective operation to the rule or other
statutory instrument made by it. 14 It does not

prevent the subordinate law-making body from relying on past activities or
events for the purpose of formulating or enforcing a prospective rule.15

R. 3 of the Railway Services (Safeguarding of National Security) Rules, 1949,
which came into force on 14-5-1949, provided--

"A member of the Railway Service who, in the opinion of the competent authority,
is engaged in or is reasonably suspected to be engaged in subversive activities or is
associated with others in subversive activities.....may be compulsorily retired......

In an order terminating the services of the Appellant, issued under .the above
rule, the competent authority relied on the acts and conduct of the Appellant prior to
14-4-1949. It was contended that to rely on the activities of the Appellant was to give
retrospective operation. Rejecting this contention, the Supreme Court observed that where
an authority has to form an opinion that an employee is likely to be engaged in
subversive activities, it can only be as a matter of inference from the course of conduct
of the employee, including his antecedents. The Rule is clearly prospective in that action
under it is to be taken in respect of subversive activities which either now exist or
are likely to be indulged in, in future. That the materials for taking action in the
latter case are drawn from the conduct of the emplo5yee prior to the promulgation of
the Rule does not render its operation retrospective. 1

In India, it has been held that . 21 of the General Clauses Act which
provides that when an Act confers power to make statutory instruments, it
includes the power to add, amend, vary or rescind the instruments made
under that power, does not, of itself, confer any power to. give retrospective
effect to such instruments or amendments thereto. 16 The power to give
retrospective operation to a subordinate legislation is to be found from the
parent statute which confers the power to make subordinate legislation.14

Of course, the power to give retrospective effect to a rule or other
statutory instrument may be conferred by the relevant statute either expressly
or by necessary implication. 13,16 No such implication, however, arises where
the statute merely gives the power to the Government to make rules for
giving effect to the Act, 16 or from the mere fact that the statute requires
Rules made under the Act to be laid before the Legislature, sethat the Legislature
has the opportunity of cancelling or modifying such retrospective Rules.1617

In short, the provision for laying the Rules before the Legislature would
not, by itself, confer validity on the Rules if it is otherwise ultra vi res. 17

The word 'substituted', by itself, in an amending Act or Order, shall
raise no implication of retrospectivity, but a deeming clause, such as 'shall
always be deemed to have been substituted' would.'

12. Cannnore Mills v. Collector, A. 1970 S.C. 1950; Dayalbogli Co-operative
Society V. Sultan Singh, (1966) S.C. (C.A. 6541651; iridrarnani v. Nate. A. 1963 S.C.
274 290-91).

13. Alleppy v. Ponnoose, A. 1970 S.C. 385.
14. Strawboczrd Mfg. Co. v. Gutta Mill Workers' Union, (1953) S.C.R. 439 (447-48).
15. Balakotjah v. Union of India, A. 1958 S.C. 232 (239).
16. R.T.O. v. Associated Transport, A. 1980 S.C. 1872 (para. 4).
17. Hu.kam Chand v, Union of India, A. 1972 S.C. 2427 (paras. 6-9).
18. V.R. Mills v. State of A.P., A. 1976 S.C. 1471 (pars. 5).
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Whether a statute should be construed (b y necessary implication) to
be prospective" or retrospective, 20 is itself governed by certain general
principles e.g.,-

(a) In general, a statute should not he presumed to take away an
existing substantive right.192'

(b) When the law is altered during the pendency of a litigation the
rights of the parties are to be decided according to the law as it existed
when the action began, unless the new statute shows a clear intenLion to
vary such existing rights. 22

In this context, a distinction is to he made between statutory Rules
and Rules made under Art. 309 of the Constitution, which are not mode in
exercise of any power conferred by a statute made by the Legislature but
by the Constitution itself. Secondl y, the proviso to Art. 309 confers the same
status as that of the Legislature itself upon the President or the Governor,
while making such Rules. Hence, there is no bar to a Rule under Art. 309
from being given retrospective operation without any legislative sanction to
that effect, 23 provided, of course, no independent constitutional provision, such
as a fundamental right, is violated thereby .2,1

Taxation.	 (iv) No tax can be imposed by any rule, bye-lawii iOfl.	

or regulation unless the statute under which the
uhordinate legislation is made specifically authorises the imposition.25

(v) Unless specifically authorised by the statute, expressly or by neces-

Li	 sary implication, the rule-making authority, em-mitation,	
powered to prescribe the manner of doing a thing,

cannot prescribe a limitation or fixed time-limit for the doing of that thing.26
(vi) Where the enabling statute creates a right to judicial review from

the orders or decisions of authorities set up by tin:Finality,	
statute, the grounds of review cannot be restricted

by Rules or the decision oil 	 matters cannot be made final and
conclusive.

(g) It should be noted that while in the case of subordinate legislation,
such as a statutory rule or order, ultra vires hits it only if it transgresses
the limitations imposed by the statute, in the case of sub-delegation, there
i a double test of ultra vires, namely, that instrument of sub-delegated
legislation, say, an order, would be invalid not only where it transgresses
the power conferred by the statute but also the terms and conditions imposed
b y the Rule or other statutory instrument which authorised the sub-delegation.29

19. Calton v. Director, A 1983 S.C. 1143 (para. 5).
20. Meerut College v. Vice-Chancellor, A. 1983 S.C. 1146 (para. 7).
21. Punjab Tin Supply V. Central Gout., A. 1984 S.C. 87 (para. 17).
22. Maxwell, 10th Ed., p. 221; Garikopati v. Subhinb, A. 1957 S.C. 540.
23. Vadera v. Union of India, A. 1969 S.C. 118 (125).
24. Gout, of India v. Balc,kri ghnan, A. 1975 S.C. 1498 (para. 6); Roshan Jsi/ V.

(imon Of India, A. 1967 S.C. 1889 (189-I); State of Mysore v. Pathonobhc:clia,-'a A.
1966 S.C. 602; Ku,nar v, Union of India, A. 1981 S.C. 1066 (para. 34).

25. Banc'rjce v. State of M.P., A. 1971 S.C. 517 (para. 18).
26. S.T.O. v. Abraham, A. 1967 S.C. 1823.
27. Rajasthan Trading v. Registrar, A. 1975 A.P. 232; Pasta Collier), v. State

of 13:/air, A. 1969 Pat. 42; Solar Works v. E.S.!.C., A. 1964 Mad. 376.
28. Dattotruya v. Prabhkar, A. 1975 Born. 205 (panic. 11-12, 14-15) F.B.
29. Bennett Cole,'nun v. Union of l,i:Iia, A. 1973 S.C. 106 (paras. 37. 40).
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III. Repugnance to other statute.

Even whore the Rule does not exceed the power granted by the enabling
statute, it may be invalid if it is inconsistent, with the substantive provisions
of another statute which is binding on the rule-making authority or if the
Rule seeks to amend or affect the operation of such other statute.30

Of course, the situation would be different if the Legislature confers
an omnibus power upon the rule-making authority by using

1
 expressions such

as 'notwithstanding anything contained in any other law, 
But such a result would not be arrived at by implication. In other words—
Where a later Act does not repeal an earlier Act either expressly or

by its implied terms, the repeal of the earlier Act cannot be implied from
the regulations or other instruments made under the later Act. In short, a
statute cannot be repealed b1 implication merely by subordinate legislation
made under another statute. 

2

Ultra vires in relation to taxing power.

Neither in England, 33 nor in India 34 call 	 tax he imposed without

the authority of law. A 'tax', in this context, includes any compulsory levy,

such as a fee.35
The corollaries which follow from the above proposition are—
No tax, fee or other pecuniary imposition may be levied by an instrument

of subordinate legislation unless the statute specifically 36 authorises its im-

position. 2° Even the omnibus power conferred b the 'carrying out of the
purposes of the Act' does not include taxation. 33, '

(i) Ss. 293 and 298 of the U.P. Municipalities Act. 1916, empowered the Town
Area Committee to make bye-laws to charge fees for the 'use and occupation of any
property vested in or entrusted to the management of the Town Area Committee'.

Bye-law 1, framed under the above power provided that no person shall sell or
purchase any vegetable or fruit within the limits of the Town Area Committee, without
paying the fee prescribed. Bye-law 4(b) provided that any person can sell wholesale at

any place in the Town Area provided he paid the prescribed fee. Held, the bye-laws

were ultra vires; for, the Act did not empower the Committee to charge any fees
otherwise than for the use or occupation of any property vested in or entrusted to the
Committee. B,j the bye-laws in effect forbid a person to use any hinçl or place within

the limits of tl'e Committee, without payment of the prescribed fee.3

(ii) Where a statute confers power upon the Executive to alter the rates prescribed
in the Tariff the Executive has no power to add to the list of taxable commodities
enumerated in the Tariff.38

(iii) Where the Act imposed a duty on excisable articles and empowered the
State Government to make rules for carrying out the provisions of the Act, the State
Government could not, by making Rules, impose adtyon liquor which contractors
failed to lift, and which was not an excisable article.3

30. Halsbury, 4th Ed., Vol. 44, paras. 965, 1001; State of U.P. v. Hindusthan
Aluminium, A. 1979 S.C. 1459 (pars. 41).

31. Harishankar v. State of M.P., A. 1954 S.C. 465 (469); Nachanc v. Union of

India, A. 1982 S.C. 1126 (pare. 10).
32. Ridge v. Baldwin, (1962) 1 All E.R. 834 (841) C.A.
33. Cf. Commrs. v. Cure & Deeley, (1961) 3 All E.R. 641 (661).
34. Muhammadbhai v. State of Gujarat, A. 1962 S.C. 1517 (1530). [See Art.

265 of the Constitution of India]
35. Yasin v. Town Area Committee, (1952) S.C.R. 572.
36. Bimal v. State of M.P., A. 1971 S.C. 517 (para. 18).
37. King v. National Fish Co., (1931) Ex. C.R. 75 (Can.); King v. Wright. (1927)

59 N.S.R. 443 (Can.).
38. Bhulani v. State of Rajasthan, (1963) 11 S.C.A. 234 (237).
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It would he well worth to ru etubir that the fbiindatiun of. the above
principle i s constitutional.

In Enpianti, the principle that, the Crown has no power to tax save
by grant of Parliament had its origin in the demand
of the Magna Cart (1215)---

"No ac Ut1J,'O or aid is to be levied without the cen sent of the comnhiinL' cOoci ho in
c).iipiing the three rustotitarv Sodal aids."
which was afljrnie,j and finally established by the Hill of Rights. 1619—

"Lev iiy g money for the use of tile Crown In' pretence of prerogative without
great of' Parliament is illegal."

It was this principle which estitl>lisheil Parliamentary goverlielent in
Rnpl.ind, fbi'. the Ring ('as obliged III 5Uiflhiiol l'arltami'iit aniiiiallv ill order
to obtain supplies, as Parliament would not grant more than what was
sufficient to meet the requirements of one year. The. authority for taxation
is an Act of' Parliament and a resolution of the House of Commons is not
sofficint, 33 except for a limited purpose under the Provisional Collection of
Taxes Act, 1913.

The abov e Principle, of' 'no taxation ivi th(ut the authority of law' is so
jealously guarded by the Courts that the y would not infer the grant of a
tmss or to tax from any legislation in the absence of a clear nxpt'ession.10
'l'lius, a tax on the purchase of milk could not he imposed, under a
to regulate the sale of milk'. ii) iii this case, it was observed--.

"If on officerr of the Eccu ti ye seeks to just dy a ctia rite upon tile suhect,
he float sho', , in clear ti.'riui, that Parliament huts autluoriseul that particitlir charge

In this case, 40 
Lord Wrenburv observed—

Crown, in my opinion, cannot succeed except by maintaining the proposition
thu " hell Statutory authorit y has been given to the Exutcntj('O to make regulation
I '.uitiottuutg .51 ' s 'O >0 (11)110 by his Majesty's subjects, Ci' suuiie of them. the Miniier
ma y without e.i;a,'sa authority so to do, deiiuuiiid mad rcn'ive mooney as the price of
ext rIcing tn.. lvii ui coot rot in -I ni' "ray, .'nchi olo0ev to he (iPptiISI Li) Colliepub) ic purpuals to he determined by the Executive. It is in> possible to maintain the
proposition. At any rate, in tine absence of '.rpi'tai words giving the Executive power
(0 iii ,ske such a dm'tnui nd this is the assertion of a rigli t ill 	 Executive to imposetuuxatuonn

M1 11 11 a statute auihorised the Rxecuiive t( make 'regulations' the
Executive caim not, without express authority in the s ta Itite, demand payment
fat' exercising his power of' control in a particular way, notwithstanding that
the iiimmc'y was to be applied for a public purpose. Even if' services are
rendered, no the call 	 charged lot' the services by any public authority
Without sanction of Parliament This principle, however, assuittes that the
p ublic authorit y is under a duty to render that service by reason of his
.'fflc(2.42 W here ' the Crown or his servants have ito absolute duty to do an
ci or to render an y service, a demand for payment as a condition for doing

that act is not contrary to public Pu1 icy.421t

39. Bowl's V. Batik of Englczol, 1913; 1 ('It. 57.
40. .4,m t..Gm'cro/ v, Wilt's Uniter! Driij y Co., 1922) 91 L.J. KB,; 807 (H Li 127LI'. 822.
41	 jt'p,1h,i v. S,idys 11811) 2 Camp. ((So; tforgrtui v. Pal 	 (1824) 2 B.C.7at; Ii'!Ya.'/ulehrzJi/( V. King, (1925) 1 K13. 52.
.12.	 C:l,,io iVrir'zgaluon v. Aht.-G'01'iii/, ( 1932) 2 KB 197 (215) CA
43. C/oslo-oak Bros. v. (iioolorgot C. C'.. ( 1925 A.C. 270 2790 ('barge for specialse rvices reu1ved b y tIle urn lice.
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But where Parliamentary sanction is required for the imposition of a
charge, it canot be avoided even by an agreement with the party chargedand such agreement, being contrary to law, cannot be enforced,'°

The (Eng.) Doftince of the Realm Regulations, 1920, gave the Food Controller
power to make regulations to control the sale etc. of food and to control prices. The
Controller gave a dairy a licence to sell milk, but on condition that they paid ti
Government a charge of two pence per gallon of milk sold. The company expri . slyagreed to pay the charge but subsequently refused. Held, that the governing statute,
i.e., the Defence of the Realm Act, had not expressly conferred any power to tax or to
make any compulsory imposition by regulations. The 	

or
imposed by the Controllerwas, therefore, ultra aires and even the consent of the dairy company could not legalisethe levy. 10

In India, the Same principle has beet) embodied in Art. 265 al theConstitution which is as follows

"No tax shall be levied or collected except by authority of law."

The result is that any attempt to impose any tax or compulsory levy

by any authority other than Parliament will notlad/ri.	 only be ultra aires in the ordinary sense but also
unconstitutional."' About the invalidity of a subor-

dinate legislation which attempts to do this, thus, there is no difference as
between England and India. Front the above general principle, the followingcorollaries emerge

(i) Where the statute prescribes that the tax is to be assessed accordin
to a particular basis, it cannot be assessed oil 	 different basis.'" Thus, g

Where the statute nuthorises a local authority to levy tax on buildings on the
basis of the "annual rental which a hypothetical tenant may pay in respect of thebuilding", the authority cannot make it rule authorising levy of the tax at a uniform
rate according to the floor area of the premises, irrespective of 

its letting value to ahypothetical tenant in reard to buildings of different kinds, 44 unless the statute itself
envisages such valuation. ' For the same reason, where the statute eniowens the levy
oh' a rate oil 	 'annual value' the authority cannot lix it at a percentage of the 'capital45value.

(ii) When a law authorises the imposition of a tax, the imposition will
he 'by authority of law' within the meaning of this Article only if the imposition
is made in the manner prescribed by the law. 47 Thus, where a statute provides
that a duty could be imposed by framing rules under the Act, no duty can
be imposed by an executive order without making rules under the Act, t5subject to the limitations laid down itt the statute-1 and comping with the
procedure prescribed, e.g., publication in the Official Gazette.4

(iii) Where the statute provides that the subordinate authority can levy
an imposition only with the sanction of a specified authority, an imposition
made without such sanction is invalid17

(iv) Where the statute authorises the imposition of a fee for certain
services to be rendered, the subordinate legislation cannot provide for the
imposition of a tax, unrelated to the services, in the name of a fee.aO

44. Lokmanya Mills v. Barsi Borough Municipality, A. 1961 S.C. 1358 (1360 . 61).45. M.& S. Ry. v, liezwado Municipality 1944 P.C. 71.
46. Gordhondas v. Muoecipol Conmamr., A. 1964 S.C. 1742 (1751).47. G/iula,0 v.,S/m,/ of I&ijastIir tn A. 1963 S.C. J79 (382)48. 'locliso,m Sfateflefd & Sons v, J/LL)teriOa,t/n (1943) 2 All E.R.558 (651-55).49Na,oyana v. State of TC., A. 1954 T.C. 504 (506).
50. Cf Bojronh'lal v. (]oonnnr. of Taxes, A. 1959 Assaimm 216 (220).
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(v) Where the statute specifies the taxable commodities, the subordinate
authority has no power to add to that list, and the power conferred b y the

statute roust be strictly construed 
47

Limits of the rule of Substantive Ultra Vires.

(i) The doctrine of ultra circa must be reasonably applied.

A. Whatever may fairly be regarded as incidental to, or consequential
upon, those things, which the Legislature has authorised, ought not, unless
expressly prohibited, to he held by judicial construction to be 

ultra vi  res. 152

Thus,—
1. The Electricity Act. 1910, was enacted to provide for and regulate the supply

of electrical energy by granting licences. S. 28(1) says—
"No person, other than a licensee, shall engage in the business of supplying

energy except with the previous sanction of the State Government and in accordance

with such conditions as the State Government ma y fix in this behalf.....

Cl. 11 of the notification issued under this Act granting a licence to the Petitioners
imposedthe condition that the Government shall have the option to acquire the
undertaking of the Petitioners at any time after a specified date. It was contended that
the words 'in this behalf' in s. 28(1) indicated that the conditions which could be
legitimately imposed in granting sanctions must he relevant to the business of supplying
energy and could not, accordingly, include a condition as to compulsory acquisition of
the property of the person to whom the sanction was given. Cl. II was thus challenged

as ultra vices . 28(1).
Negativing the contention, the Supreme Court held that the words in this behalt'

were to be intepreted in a liberal sense in view of the nature of the sanction referred
to in a. 28(1). Such sanction cannot be permanent and* must necessarily be on a
temporary basis, for a specified number of years, according to the requirements of each
case. If so, it was to the interest of the grantee himself that some provision should he
made for the disposal of his assets after the termination of the period of a sanction
and also in the public interests that the constructions and works should he made
available to the public, without dismantling them. Hence, the condition for compulsory

acquisition could not be 	 to be ultra urea even though it was not specifically

provided for in s. 280). 3
2 The power of an University to make regulations for the 'maintenance of

.1 
andard' in the course of studies' has been hold to include not only the power to

prescribe minimum qualifications for admission courses of study, and minimum attendance
at an institution which may qualify the student for admission to the examination, but
also authority to refuse to grant a degree or other academic distinction to students who
fail to satisfy the examiners, and to direct that a student who is proved not to have
the ability or the aptitude to complete the course within a reasonable time should
discontinue the course.' Similarly, the power to make regulations to prescribe "the

conditions on which a student ma y be admitted to the examinations" has been held to

include the power to refuse to admit a stu
dent in certain contingencies, the power to

weed out students who have on the application of a reasonable test prped themselves
to be unfit to continue the course or prosecute training in the course. 

r

3. S. 68C of the Motor Vehicles Act, 1939, provides—
"68C. Where any State transport undertaking is of the opinion that for the

purpose of providing an efficient, adequate, economical and properly co-ordinated road
transport services in general or any particular class of such services in relation to any
area or route or portion thereof should be run and operated by the State transport

51. AG. v. Great Eastern Ry., (1880) 5 App. Cas. 473.

52. Asst. Collector v. N.T. Co., A. 1972 S.C. 2563 (pares. 30-31).

53. Okaro E.S.C. v. State of Punjab, A. 1960 S.C. 284 (289).

54. Mysore University v. Gopaln, A. 1965 S.C. 1933 (1935).
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on dart king whether to the cxci us on, complete or pa ti al of oth or Inca on s or 0th erw i on
the State transport undertaking may prepare a scheme givi ug port ira lots of t he n (rio ci'
Of the sear/ce proposed to be rendered, the area or route proposed to he covered and
I M 11 other part citI ore respecting thereto as ma y he pru-crihod and shall cc use evi.'r\
such scheme to be published in the Official Gazette and also in such other manner as
tire Governmentant may direct.'

The object of requiring the scheme to give pa. ulars of the nature of the
services pro1r9oed to he rendered is to &'Iu(hle the ohio, I to oral,'' their rrlrject ions to
he scheme,"' e.g. that t he s rho me does not offer an a Ieq u a to service. 55

It has, however, been held that the requirement of the provision ma he complied   
with not orrl'. by specifying in the scheme the precise number of velitcles and trips but
also b y fixing  the inaximum number of vehicles and trips  (In each route

1. \Vi,er,' 1 strrtlrlorv cor1'oralio,r is emisirr'reii to instruct w,irlco:itrri to levy
rates to pay for the construct i err, it has the implied power, in the absence of it ryt hi op
to the contrary ill the statute itself, to levy a rate to provide for ii liabilit y ilielIrrori
through the negligence of its servants in doing the work. 57

13. The expression 'incidental to' is not, however, identical with'ill
connection with'. It has a narrower meaning, namely,

n 1111 t or gilt he	 irri ''i I ho to (100111/,/,' ilO/(IIL !tiiiIr 110111 Or,-	 or g,,r go	 ' i ii),	 \( .t_•m

Hence, if, upon a reasoirable conslrra'liwt, the power relied upon cannot
he 11(1(1 to he incidental or consequential to the power expressly grim ted, the
IrtO of the iron sovereign bod y rntist fail59

I. A Municipal Corporation 11(1(1 the Stat u torytory iowe r 10 establish 'baths, wash-
houses and open bathing places'. It started a laundry to wash its consumers' clothes
Held, that the act of the Corporation was ((/0,1 rorcs sirrcc' the object of the statute
rvas to provide facilities to the rate-payers to do their own washing and did not authoriseirise
the Corporation to undertake a completely different enterprise, namely, to wash thcir
Clothes itself'. 59

2. A power to (hsIlliSs a I (si,ii,'r	 ri educitorial groIzoliir cirrtrot Is' (Oar I I

e lout retrenchment,

3. Air authority, empowered to bear appeals froin orders in respect ot t yrant of
rat lie Ii cunres,czAn n ot 1 Iun CXI ci: Is ot that  Powe r, la y clown corn) tie us as to th0 fut ure
holding of tire licence.

4. 'lIre East Punjab Public Safet y Act, 1949, was passed to provide for Special
measures to ensure public safety and maintenance of truhi ic order. S. 2)) of the Act
iotiIisiO(d its' Pi,vi,ir-i,l (ievI'rrirrrerlt b y 0(1/10,' (lion to i lice [hit 11:110 Irs or nm
part if the Province as may he specified in the rrotific(Itiolr to he a 'dIrlgeclrlioly dioturhc'd
((roIl'. The special provisions of the Act for the trial of offencu's wire applicable to a
(Iarigcrolr sl y disturbed area.

By the III 5). notification of 8-7 - t9-49, tire Provincialrr cia) Cove ri merit Ii eel a red the
((hIlic of the Province of Delhi to he ci dangerously disturbed area. On 28-9-1950, ci
scc,ocri rr,rtitiratiorr W'r'( Iccouc',l cancelling the t7cot rir,tifica)i,,rr with effect Ir-cirrr 1-10-1950
This rues followed by the liirrd notification on 6-10-1950, niricir pucj1or ted to (todd y it
bY inserting the words	 xe''pt as resirecto things (lone or onutted to be ,1imti

55. I?owjee v. State of A.P.,A. 1964 S.C. 962 1974-751.
56. Aorciuthumniuycrocr V. State of Alysore, A. 1966 S.C. 1848 (1055-561.
57. CSt/stcortiiy v. Selby Dunn L'orri,rus. , 116921 1 Q hi .7118 C. A
58. slrrtcilgonratecl Society v. Osborne, 19101 A.C. 87 (97).
59. Att.-Geo. v. Fu//roor CorJIrr., (1921) 1 Ch. 440.
GO. See also Fawcett Properties v. ))rlcirrngircrnr CC'., (1958) 3 All E.R. 521.
61.	 Sadler v. SirI'f/Selcl C'Irrpir., 119241 1 Cl. 483.
i)	 fl. i'. Muir.!, r ,c/ Mi,n.sp, ci, ( 1920  1 1<11. 277.
tci	 (0)pi C/orral v. Delhi A1/iIIiIlOtrultlOrr, A. 1959 S.(7. (11)9.
61. llrslr('oWI,r V. University of 11(11 or, A. 1965 S.C. 601 ((706)
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the date of this notification", at the end of the second notification. The effect of the
third notification, iii short, was that Delhi became a dangerously disturbed area in
respect of things done ni omitted to be dine before 1-10-1950, but not in respect of
things done or omitted to be done thereafter.

lie/cl, that the third notification was ultra yin's s. 20. S 20 empowered the
Government to declare the whole or any part of the Province as a dangerously disturbed
area but it did not confer the power to declare any area as being dangerousl y disturbed
in respect of certain things and not dangerously disturbed iii regard to others. 59 The
contention that the power to make a notification included the power to modify it was
also rejected with the observation that a notification declaring air to he a dangerously
disturbed area could ice cancelled in tofu or modified, by restricting the notification to
a cart only of the area; but the power, to inodi Lv cannot include the to treat the
sonic area as dangerously disturbed for persons accused of crimes committed in the
past and not disturbed for others accused of the same or similar offences committed
after the specified  date, 63

5. S. 30ieh of the Bihar State Universities Act, 1960, provides—

"Subject to the provisions of the Act, the Statutes ma y provide for the admission
O f educational institutions as colleges and the withdrawal of privileges from colleges so
ad liii tted

In exercise of this power, the Universit y made the Statute in question.

a) Cl. 2(4) of the Statute conferred on the Vice-Chancellor the power "to amend
or revise the constitution of the affiliated colleges".

1i Cl. 3i 1) provided, "The Syndicate may and order constitution
of Governing Bod y in admitted colleges or cancel its grant-in-aid to the college concerned
for any one or more of the following reasons .........

The Supreme Court held both these clauses to be u/tin vices, because s. 30(d
conferred only the power to lay clown conditions and regulations which must be satisfied
before the Governing Ihiehes are constituted but what ('I. 2(4) of the impugned Statute
purported to authorise the Vice-Chancellor was to amend or revise the constitution
wherever necessar y . N on -corn pi ian cc' wi h the general conditions laid clown by the Statute
might eniail the liabilit y to he disaffiliated, hut that is very different from giving power
to the Vice -Chancellor to make the necessary change's iic the Governing Bodies of the
affiliated college's ticeniselves,

For the sauce reason, Cl. 3(1) which provided that the Syndicate can itself
dissolve the Governing Body of an affiliated college was ultra eircs.64

6. S. 23( 1)(9) of the Prevention of Food Adulteration Act, 1954, empowered the
Central Gave mont to make rules—

"restricting the packing anti labelling of an y article of food ......... with a view to
preventing tico public or the purchaser being deceived icr misled as to the character,
quality  or quantity of the article".

R. 32 from ccl liv the Central Government required, interten a/i ci, that on the label
iii 'very article, tie' following pai-ticulccrs shall be specitii.'el

it)) the n a inc and business addressress of the manufacturer ..........

(e( a hatch number or code number ...............

The Supre'nce Court held that rule (b) was ant ultra vines inasmucic as it is
well-known that in ncany cases the name and address of the manufacturer ....... has
tie-rime associated with the character, qualit y or quan t ityity if the article; but rule ci
was ultra 'cii's because the Court was unable to find from the materials before the
Court "any rational or even remote connection between the hatch or code nuniber
artificiall y given Icy apacker and the public being prevented from being deceived or
misled as to the character, quality or qciantitv of the article contained in a sealed
tin

65.	 Dcearl,'a v. Delhi Municipality, A. 1971 S.C. 184-1 (para. 23).
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7.	 (i) \Vhii,' b y	 me sect),,,, 

,,t 

Ii,,	 Act, II,,' rut,' ,n,,k,, g	 air to mv	 Ii ill)
iiici/ificot,i,ns for being a voter or a candidate at an election is ciinIi'cci'd upon A,	 ni
liv another section, B is empowered to prepare and ri.' isi' the electoral rolls, it cumiol
he l . l,t that the authority 11, while pii'paiIiig or rev,i-aig eli'(toriil oils, lOiS a cOncurrent
power to prescribe (tualiticatiens or iiisitua h itic,iiions, which power has been vested liv
the Legislature in aililtl,i'r iuihirit 	 (/t).°

iii) It is a question of propel' construction of' the statute to determine
whether the stat utoc y authoriL y has done what has buen priiiuhited iv tin
statute."' The act which is impugned as ti//ru eio,s should also be taken oil
its face and not on its 'sobslcii,c,'' or

(iii) In most modern statutes, the practice is to confer i'uie-iii;ikiig
polvil' Lv one gin ciii 	 ii,vi,,n u'unp,ivi'ciiu	 the ciii,' making authorit y I,,
make rules ' to)' ciirryiig out the purposes of tile Act', followed Lv ti,,
enumnc'uitien of' certain particular flatters regarding which rules int y be niadi'
'without prejudice to the generality of the fdregoing power ' . In such a case,
it has been hIl that the specific enumeration i/o,is not eirmoi,iscrul,e the
general power conferred to make any rules provided the y are required for
carr y ing out the purpos's iii ' the ,\ y t ,uid they are c,,umsisti'nt with the
provisions of the Act.°"'° hence, an y role Which comes within the scnge of
tile general power would he valid.' 	 Thus, in Eiuup. V. S,buint/u, " the l'rivs
('c,m,ncil ,,hsorv, ii	 -

"Flie fuunctio,u of sul,-scsii,,,i	 2) is merel y iii illuotrativO "no; the
pu\vi'r is conteu red by siub-sc'ctiui, 	 II, and the 'rules' which isie rob ccii to in 11 IL'

opening sentence of sub-section (2) are unit restrictive of ' 11l)-secti,,n	 1) ws inui,'c I
''xpcc'sslv oh, Lid b y the words wi tile it p ii) u dice to mIte generalit y of pvers con icr, 0
by sub-section (1),." 73

Similar construction svonlci he mache where the general power is conferred
Lv a 'residuar y ' Clause 74 . 11 

Ch Is the Wlhuivi ng
The tumord nia y make rcgiil,iti,m,,s, nut inconsistent i iii, this ,\ct,.. 	 to provi,ie

for	 ........
co y 01/,,, ,,,ii)fl r orisiuug out of Ow Ruin, u/s fmiuuc/io,is ,,,m,i,r t/n	 ,trt for which

it is necessary or expedient to make regnl:utii'ns."

It was held that the Foregoing clause empowered the Board to make
regulations ti, taking disciplinar y action against the c'unplovm's appointed Lv
the ilo:ird, t iiiiiigh there was no specific provision r,'la(i ng to disciplinary
action,'

The principle is applicable to all statutory instruments made under
statutes which are sun un 'lv worded, giving a general as well as purl iclilar
powers Even though a rule purports to have been issued under the particular
power, it cannot be held to 1)0 ultro 'ties ci doss it is not onl y la y end the
general power '"' ' hut also the general purposes of the Act, c- or, in ,,tlo-r

lid.	 Bar C,iuiruci/ vS mirji'i't, A. 1980 S.C. 1612 (para. 8).
67. Lacehy v Lr,co,u & Co., 118991 A.C. 222 1228-301.
In	 P. v. Natjoumru/ Arbitrcul T,m)umira/, (1943) 2 All E.11. 162,
69. 1/oss-Cluruis v. Pci pcuduipuiii/los, ( 1958)  2 

All 
E.R. 23 P. C.

70. K/un,uzo,/e V P.R I., A. 10,82 S.C. 9.17 (pant. 16).
71. R. v. Comptroller of Patents, ( 1941) 2 K. ii. 306; i'micforil ,6 I)iirs/,ouu, Fornmi'rs

v Lb//i,, 1946) 2 All L.R. 39.
72. ,S'a,u(as/ V State, (1951) S.C.R. 303 (3101; State o/' ict ia/n v ,1ppui/cii)t>, .\

1(16:1 S ', 790 (798').
7:1, Pap. v. Si/mat/u, A. 1915 P.C. 106.
,'.	 I/P. State El, cIvic/tv 17,1. v. Ahdol,  A. 1981 S.C. 1708 (piirus. 2-3).
75.	 ,8d v. ,St,m5i of liP., (19114) 1 S.0 it. 991 (1000).
70.	 t'/uiu/ii/iTi/iOfl/ V. Jcisjit, A. 1062 S.C. 204 1207'.
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words, unless it is incompatible with the purpose for which the body is
it is contraindicat	 by any specified provision of the

created or unless 
enactment.

For the foregoing reasons, a delegatio
n of the general power includes

72a delegation of the specific powers as well

(iv)
Even apart from a provision conferring such general power, it has

been held that a rule need not specify the particular section under which it
has been made; it will be upheld as valid if it may be referred to 

any power

available to the statutory authority, even though a wrong provision may have

	

been cited ,7'°'	
provided the requirements of the proper provision have been

	

/	 78-79
complied with.

(v) In d etermining whether a particular power is comprehended by the

terms of a particular statutory prevision, ,the Court must read all the provisions

of the statute, together with its object, before striking down a subordinate

legislation as ultra vires.81	 preted
Thus, in various contexts, the word 'regulation ' , in a statute, has been inter 

to include 'prohibition.
In short, whenever a question of ultra vires is raised, the Court must

start with a liberal interpretation of the parent statute, in so far as its

language and object permits.
(vi) In particular, in the matter of social legislation, 8 't the Court should

give a liberal construction to the statutory provision before holding a Ruleof be defeated
to be ultra vres, 

so that the object of the legislation may ni 
Similar principle has been applied in construing a statute creating an

acljudiCat0' or quasi-judicial tribunal. 80

(vii)
Applying the doctrine of progressive interpretation, the words of a

statute conferring a power should be liberally interpreted, to include within
its ambit the changes in the concept subsequently brought about in social,
economic, political, scientific and other fields. 

64

(viii)
A rule may be made in the exercise of two powers together. 

6

(ix)
When a statutory instrument has been made for two purposes, one

of which is intra cites and the other ultra utres, the Court, in determining

the validity of such instrument, looks into its 'dominating purpose'. 8 ° Thus,—

An omnibus power to make such rules 'as may be necessary or expedient'
'for the purpose of giving effect to the provisions of the Act' or 'to carry out

the purposes of the Act' will not, per Se, be construed,	 ras confering a power—

(i) 'I'o impose a tax or other pecuniary liabil ity . 8687

77	 Cf. I, idramrini v. Nritu, A. 1963 S.C. 274.
78 Hnzari Ma) v I TO, A. 1961 S.c. 200 (202); Huharn C/mud v. State 

of

M.P., A. 1964 S.C. 1329.

79	
Brilahotiah v. Union of India, A. 1958 S.C. 232 (236).

80	 Prrib/irihara v. Panala, A. 1976 s.c. 1803 (pars. lot

81	 S t ate 	 T.N. v. Stone, A. 1981 S.C. 711 (paraS. 6, 7, 10).

32 Ki js/iiiufl v State of TN., A. 1975 S.C. 583; Municipal Corpti v Virgo.

(1896) AC 88 )see contra State of UP. v. Hindusthan ALumitiiiLfli, A. 1979 S C 
1459

(para. 340.
83	 Cf. D C.G M v Union of India, A. 1983 S.C. 937 

(para. 30), CamniofliL'ea

of Australia v. Brinh of N.S.W., (1950) A.C. 235.

84	 Senior F I v LaxrninaruYa t i, A. 1962 S.C. 159 (163)

65	 Sadler v. Sheffield Corpn., (1924) 1 Ch. 483.

86. King v National Fish Co., (1931) Ex, C.R. 75 (Can).

	

87	 Cniii,nrs v. Cure & Deeley, (1961) 3 W
. L.R. 798.
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(ii) To oust the jurisdiction of 8courts to try legal disputes even by indirectdevices, e.g., by a 'deeming provision'.
(iii) To impair the liberty of the subject.88
(iv) To make any rule or regulation unless a Particular provision in the statute

or the particular urpose thereof is sought to be carried into effect by the impugned
rule or regulation.

Thus a regulation which imposed absolute liability upon a person
engaged in tunnelling operations to ensure the safety of persons employed'
in such work has been held to be ultra vires and not authorised by the
following provisions in the statute—	 -

(a) Empowering an inspector to ensure compliance with a regulation
made regulating "the manner of carrying out any excavation";

(h) Empowering the making of regulations "relating to the
safeguards..........to be taken for securing the safety of persons engaged in....ex-
cavation work". As to this latter provision, the Judicial Committee observed
that this provision only enables the making of regulation stating specifieiflea,zs which persons bound by the regulations were required to adopt but
"did not authorise a regulation Prescribing that a tunnel must be safe".8

In short, the omnibus power referred to above—
"does not enable the authority by regulations to extend the scope or generaloperation of the nactme,it but is strictly ancillary. It will authorise the provision of

subsidiary means of carrying into effect what is enacted in the statute itself and will
cover what is uiruiental to the execution of its specified provisions. But such a powerwill not support attempts to widen the purposes of the Act, to agd new and diffl.'reritmeans of carrying them out or to depart from or vary its ends".

The observations of the Judicial Committee in Em1j. v. Sibnot/, 90 must,therefore, be read in the light of this later decision.89
(x) Where a Rule is intra aires, it cannot be invalidated on the ground

that by making the Rule, the State Government has created a monopoly in
its favour or otherwise benefitted itself. 9 ' In other words, the motive of the
Rule-rocking authority is not a relevant consideratjo l) in determining whether
the Rule has exceeded the statutory power.91

B. Procedural Ultra Vjres.
(i) The procedure prescribed by the statute for the issue and publication

Mandatory or directory.
of the s ubordinate legislation must be complied with,-
in so far as they are tnandato,y. For,"It is u well-settled general rule that an absolute enactment must be obeyed orfulfilled exnctivd but it is sufficient if a directory enactment be obeyed or fulfilledsulistaiitizilly"9

It has, therefore, to be determined in each case whether a procedural
Procedure for publication. requirement laid down by a statute in this Context,

 is mandatory or merely directory.
Violation of a mandatory procedural provision of the statute would

invalidate the act of the statutory authority, 3 unless the deviation is onlytrivial.94

88. Chester v. Ratcson (1920) 1 K.B. 829.
89. Utah Construction v. Pistoky. (1965) 3 All E.R. 650 (653) (P.C.).90. Snip. v. .S'ibnath, A. 1945 P.C. 156 (sec p. 157, ante).91	 State of TA v. Iliad Stone, A. 1981 S.C. 711 (paras. 6-7).
92. Punjab Co-operative BanI: v. I.T.0. (19 .10) I.A. 464 (476).93. Munir:paf Council v. Ka,el A. 1965 S.C. 1321; D/iaraogodha: .a ChemicalWorks V. State of Gujarat. (1973) 2 S.C.C. 345 (para. 13).11 94. Raze Sugar Co. v. Municipal Bd., A. 1965 S.C. 895.
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Though the general principle applicable lbr this determination is well-
settled, there has not been much consistency or certainty in the matter of
application of that principle, and only certain broad propositions may be

formulated.
In India, it has been held that where a statute requires the subordinate

legislation to be published in a specified manner, e.g., by publication in the
Official Gazette, it cannot have the force of law unless it is so published.9'

But there is a presumption that an official act has been duly performed,
so that when a printed copy of the Rules is produced, the Court can presume
due publication and need not launch into any further investigation into the

matter.96
When a statute prescribes a mode of publication (say, publication in

the Official Gazette) for rules made under it, a rule may be modified by an
executive order only if it is published in the same manner as a rule. 95
Similarly, where a statute prescribes that orders made under it must be
published in the Official Gazette and also laid before Parliament, and an
order made under the statute authorises the Government to la y down certain

principles for the administration of the order, the principles (if they are
issued separately from an order) must be similarly issued if the order cannot
be administered without reading the principles as part of the order. 97

In general, a provision in the statute requiring pre-publication of Rules
made under-it, is construed as mandatory and its breach renders the Rule

invalid. 95 But substantial compliance would suffice.99

On the other hand—
A requirement that certain steps must be taken within a reasonable

time, forthwith' or 'as soon as may be' is usually taken as merely directory. 100-1

(ii) In England, it has been held  that when a statute requires that
a statutory order may be made only after consultation with another body,

the order may be ultra vires, if there is no con-

Requirement of Con-	 suitation at all, 2 even though the order will not be

	

sultatlon.	 ultra circa if the authority does not act according
to the opinion or advice of the consultative hotly.

Whether there has been consultation is a question for determination by the
floimrt, according to the circumstances of the case. 2

But, as the Privy Council has observed—
"The requirement of consultation is never La be

1k	 treated perfunctorily or as a mere fortnality."
'rhis case  related to s. 73(1) of the Local Government Ordinance, 1962,

of Mauritius, which provides—
"The Governor-in-Council may by Proclamation alter the boundaries of any

town ....... after consultation with the local authority concerned."

95. State of Kerala v. Joseph, A. 1958 S.C. 296 (300).
96. Sodhi v. Union of India, (1991) 2 S.C.C. 382.

97. Narendra v. Union of India, A. 1960 S.C. 430 (438).
96. Tulsipur Sugar v. Notified Area, A. 1980 S.C. 882.

99. Vollabhdas v. Municipal Committee A. 1967 S.C. 133.

	

100	 Cf. Roberts v. Brett, (1865) 11 H.L.C. 337; Hydraulic Engineering Co. v

McHuIfie, (1879) 4 Q.B.D. 670 (676).
1. Maxwell on Statue's, 11th Ed., P. 369.

	

2	 b/etcher v. Minister of Town Planning, (1947) 2 All E.R. 496.

	

3	 Port Louis Corpn. v. A.G. of Mount/us, (1965) 3 W.L.R. 67 (72) P.C.
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The following propositions were deduced by the Judicial Committee
from the above provision—

(a) No proposal for alteration should be made until after consultation with the
local authority concerned.

(b) The local authority must be told what alterations were proposed.
(c) The local authority must be given a reasonable opportunity to state their

views.
(d) They must be free to say what they think and cannot be forced or compelled

to advance any views.
On the other hand,-
(i) The local authority must be ready and willing to avail themselves of a

reasonable opportunity to state their views.
(ii) If they do not avail themselve of such opportunity, the Governor-in-Council

would be free to act without their views.
A. In India, it was hold, in some earlier cases, that a provision as

to consultation with another authority is generally
India.	 di	 4.6rectory.

Some of these decisions relied upon the observations of the Judicial
Committee in Montreal Street Ry. Co. v. Nor,nandin 7 as follows

"When the provisions of a statute relate to the performance of a public duty
and the case is such that to hold null and void acts done in neglect of this duty would
work serious general inconvenience, or injustice to persons who have no control over
those entrusted with the duty, and at the same time would not promote the main object
of the Legislature, it has been the practice to hold provisions to be directory only, the
neglect of them, though punishable, not affecting the validity of the acts done."

A close reading of the judgment in that case  will reveal, however,
that the rationale of that decision was that where the Legislature provides
a penalty for non-compliance with a procedural provision, the act done in
non-compliance thereof should not be invalidated, if that would cause public
inconvenience, because the penalty for non-compliance has already been
provided by the Legislature. It is to be noted that no such penalty is provided
in Art. 320(3) of the Constitution which has been held by our Supreme Court
to be directory.5

In Hazari MaCs case,6 the provision in question was s. 5(5) of the
Patiala Income Tax Act, which was as follows—

"Income-tax Officers shall perform their functions in respect of such persons or
classes of persons or of such incomes or classes of income or in respect of such areas
as the Commissioner of Income-tax may in consultation with the Minister-in-charge
direct ...........

The Commissioner made an order of transfer of a case without consulting
the Minister. On receipt of a notice issued by the transferee Income-tax
Officer calling upon the Petitioner to file a return, the Petitioner sought a
writ of prohibition, inter alia, to prohibit the Income-tax Officer from proceeding
with the case, on the ground that the order of transfer by the Commissioner
was ultra vires because he had not consulted the Minister. The Supreme
Court held that the failure to consult the Minister did not render the order
of transfer a nullity inasmuch as the provision as to consultation was merely
directory.6

4. Khernha v. imp., A. 1945 F.C. 67.
5. State of U.P. v. Manbodhan, A. 1957 S.C. 912.
6. Srinivasan v. Union of India, A. 1958 S.C. 419 (430); Hazari Mel v. ITO.,

A. 1961 S.C. 200.
7. Montreal Street Ry. Co. v. Normandin. (1917) A.C. 170.

B: AL -8
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It is to be noted that the English decisions in Rollo v. Minister of

Town Planning8 or Port Louis Corporation V. A.G. of Mauritios were not

brought to the notice of the Supreme Court in any of these cases. 1-6 In the

former case,8 a. 1) of the New Towns Act, 1946, provided—

"If the Minister is satisfied, after consultation with any local authorities who
appear to him to he concerned, that it is expedient in the national interest that any
area of land should be developed ...............he may snake an order designating that area
as the site of the proposed new town."

It was held that consultation with the local authority was obligatory,
though it need not be formal; it was enough if the local authority was given
an opportunity to put forward any criticism or suggestion it wishcl,, before
the Minister issued his order.5

B. In subsequent decisions, 9 '° however, it has been held by our

Supreme Court that the condition of previous consultation would be construed
as mandatory, so that an order made without such consultation shall be

void.9°
In Jyoti Pro/ms/i v. Chief Justice 

10 the Supreme Court has held that
consultation with the Chief Justice was obligatory before the President makes
an order under Art. 217(3) of the Constitution of India which sa ys--

"If any question arises Os to the age of a Judge of a High Court, the
question shall be decided by the President a/i'er consultation with the Chief
Justice of India and the decision of the President shall be final."

Without referring to the previous decisions on the effect of non-con-

sultation, the Supreme Court held that—
Before the President reaches the decision, he has to consult the Chief Justice

of India: consultation with the Chief justice of India is clearly a mandatory
requirement ............

The question of public inconvenience caused by an annulment of the
determination of the President on the ground of omission to consult the Chief
Justice in any cause was not considered at all and the only reason given for
construing the provision as mandatory was 'the gravity of the problem covered

by the said provision". 10 It is true C at the dismissal or otherwise of a civil

servant, coming under Art. 320 1 3). :iiffc:a in degree, as regards the 'gravity

of the problem', but the language in Art. 320(3), it should be noted, is not
much different from that in Art. 217(3). Art. 320(3) says—

"'rho Union Public Service Commission or the State Public Service Commission
........hull be consulted

It is one thing to say that the advice tendered by the Commission,
when consulted, is not binding upon the Government 1 and another thing to
say that nothing happens oil Earth if the Commission, which is supposed
to be an expert on matters relating to service, is not consulted at all. 97aIt
is submitted that the doctrine as to the requirement of consultation being
directory should not be extended beyond the sphere to which Srivastaua's

Case 12 relates.
Of course, the earlier decisions 5-6 have not yet been overruled; on the

other hand, in Narayana's case, 13 they were distinguished, holding that it is

H. Relic v. Minister of Town Planning, (1943) 1 All E.R. 13 (17) C.A.
9. Banwarilal v. Stole of Bihar, A. 1961 S.C. 848 (paras. 19, 22).

10. Jyoti Prczknsh v. Chief Justice, A. 1065 S.C. 961 (966).
11. D'Silua v. Union of India, A. 1962 S.C. 1130 (1133-3-1),
12. Stoic' of U.P. v. Sriecietaeo, A. 1957 S.C. 922.
13. Norayana v. State of Kerala, A. 1974 S.C. 175 (para. 21).
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the object of the statutory provision and its context which will determine
whether the condition of consultation is to be construed as mandatory or

merely directory; in the former case, failure to consult will render the order

or decision void; 13 in the latter, no question of ultra circe will arise. 
13

It may, however, be observed that the trend, so far as the administrative
sphere is concerned, is to treat a condition of prior consultation as man-
datory. 14-15 Hence, a Rule framed without consulting the person or body
specified in the statute shall be void. 13 Of course, this does not mean that
the view expressed by the consulted person or body shall be binding on the

statutory authority. 15 But a requirement to consult affected interests would
not be implied by the Courts, in the area of rule-making, in the absence of

an express provision in the parent statute, requiring consultation, because
the doctrine of natural justice cannot be imported into the sphere of legislation,

or quasi-legislation. 
16.1

(iii) A condition precedent is construed as mandatory. Thus, where a
statute provides that the previous sanction or prior

Condition precedent. 	 approval18 of a prescribed authority must be obtained
before making a rule or order, 

19 a notice,2021 rule

or order made without such previous sanction is a nullity.2'
The principle applies even where the condition precedent is the subjective

satisfaction or opinion of the authority making the statutory instrument

i tee) f.2223
Where a statute provides that the statutory authority may take a

specified action after being satisfied or having a reasonable belief that a
certain situation or contingency exists, the formation of such subjective
satisfaction is construed as a condition precedent, so that if it is established
that he took the action or decision without applying his mind or without

forming an honest opinion 24 as to whether the specified situation or contingency
did exist, his order will be struck down.24 ° While the formation of the
opinion, 24 belief or satisfaction is a subjective condition, the existence of the

situation specified in the statute is an objective condition, so that it must be

established by the statutory authority, objectively, that such situation did

14. Naraindas v. State of M.P., A. 1974 S.C. 1232 (para. 16) C.B. lIt is to be
noted that, in this case, the Constitution Bench unanimously struck down the impugned
notification as void, without even referring to the earlier decisions, such as the case
of Srivastava (A. 1957 S.C. 922)1.

15. Gupta v. Union of India. A. 1982 S.C. 149 (paras. 28 .29, 107); Union of

Indict v. Sankaichand, A. 1977 S.C. 2328 (para. 35); Municipal Corpn. v N.S.E., (1991)1

S.C.C. 611 (paras. 11, 14).
16. Tulsipur Sugar v. Notified Area Committee. A. 1980 , 8.C. 883 (paras. 6-8);

Lakshrni Khandsari v. State of V.P., A. 1981 S.C. 873 (para. 76); Soraswati Industrial

v. Union of India, A 1975 S.C. 460 (para. 13).
17. Bates v. Lord Hailsham, (1972) 3 All E.R. 1019.

18. Bar Council v. Surjeet, A. 1980 S.C. 1612 (para. 8).

19. E.g., a tax )Jeo Raj v. State of Rajasthan. A. 1959 Raj. 73; Bhikarn Chand

v. State, A. 1966 Raj. 142 (151)).
20. IT. Commr. v. Pratap Singh, A. 1961 S.C. 1026 (1028); Nageswararao V.

State of A.P., A. 1959 S.C. 1376 (1383).
21. Secy. of State v. Ananta, A. 1934 P.C. 9.
22. Emp. v. Sibnath, (1944) F.C.R. 1 (P.C.).
23. Hcirndard Dawahhana v. Union of India, (1965) 2 S.C.R. 192 (200-01).

24. . Narayana v. State of Kerala, A. 1974 S.C. 175 (para. 20).

25. State of Gujarat v. Jatnnadas, A. 1974 S.C. 2233.
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actually exist, at the time of taking the impugned action, failing which the
statutory order will be struck down. 25

But—
(a) Compliance with the condition precedent may be proved by extraneous

evidence where it is not recited in the statutory instrument itse1f.22' 26

(b) Where the impugned statutory order, notification, etc., recite that
the condition precedent has been satisfied, the burden is shifted to the
petitioner who challenges it, to prove the contrary, by producing proper
materials. 27

(c) Even after the Rules are made with the prior approvaI of the
prescribed authorit y, as required by the statute, the Rules are not immunjeed
from challenge of ultra vices on other grounds.18

(d) Where a statute requires something to he done in a prescribed
form, the general rule is that the instrument or contract 28 would not be
invalid if all the terms and conditions set out in the firm were contained
in the instrument even though it was not strictly in the form prescribed. 29-30

The foregoing principle will apply where the statutory provision is
construed as directory, according to the canons of construction. But the result
will he otherwise where the provision cannot but be held to be mandatory, 31

e.g. where a Rule provides that a ballot paper shall be rejected if it "bears
any mark or writing by which the elector can be identified", for, the object
of the Rule is to maintain the secrecy of the election by ballot, which would
be impaired if the Rule were construed as directory- 31

(iv) Where the statute requires that Rules made by the rule-making
authority must be laid before Parliament, the ques-

Requirement to lay	 tim, whether a failure to do so would invalidate
before Parliament.

the Rule would depend upon the statutory require-
ment being interpreted as mandatory or directory. There are different types
of provisions used by the Legislature in this behalf, and the Supremo Court
has differentiated between them from this standpoint

i. Where the requirement to lay is not a condition precedent for
making the Rule, but is a formality to he observed after it is made, and the
statute does not indicate the consequences of default, the requirement would
he construed as directory so that it cannot be struck down merely because
it has not been placed before the houses of the Legislature. 32-33

Anything said to the contrary in 1'Tarendra v. Union of India 34 is not
good law because the issue was not fully considered .32

26. Barium Chemicals v. Company Law Board, A. 1967 SC 295.
27. Naraindas v. State of M.P., A. 1974 S.C. 1232 (para. 16) C.B.; Swodeshi

Cotton Mills v. State of UP., A. 1961 S.C. 1381.
28. Bonarj v. Cane Cornmr., (1963) Supp. 2 S.C.R. 760 (783) Ire s. 18(2) of

the U.P. Sugar Factories Control Act, 1938).
29. Red/tahison v Balmukund, (1932) 60 I.A. 63.
30. Karnoraja v Ku,iju, (1959) S.C.R. 583 (606) Ire a. 117, Representation of

the People Act, 19511; Jagannath v ,Jaswont, (1954) S.C.R. 892.
31. Hart Vishnu v. Syed Ahmed, (1955) 1 S.C.R. 1104 (1126) Ire r. 47 (1) of

the Representation of the People (Conduct of Elections & Election l'etition) Rules, 1951).
32. Atlas Cycle Industries v State of Haryana, A 1979 S.C. 1149 (pares. 22, 36)
33. Jan Md. v. Noor Md., A. 1966 S.C. 385 (394.95).
34. Norenclrc, v. Union of India, A. 1960 S.C. 430 (pare. 28).
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ii. The statute may provide that a Rule, so laid before the Legislature,
shall be valid only if it is not annulled or modified by the Legislature by a
negative resolution. In such a case, the requirement to lay before Parliament
would be considered as mandatory. 32 35

A clause to this effect has now been inserted in many Central Acts,
by enacting the Delegated Legislation Provisions (Amendment) Act, 1984. The
condition has been made applicable not only to Rules but also to regulations,
bye-laws and orders under the specified Acts, such as the Opium Act, 1857,
Indian Reserve Forces Act, 1888, Indian Ports Act, 1908 Indian Electricity
Act, 1910, Indian Museums Act, 1910, Electricity (Supply) Act, 1948, Special
Marriage Act, 1954.

iii. The statute may require that the Rule will be valid or come into
operation only if it is approved by the Legislature by an affirmative resolution.
This is also a clear case where the requirement has to be construed as
mandatory. 35

iv. It must be noted in this context that where a Rule is ultra vzres,
having transgressed the substantive or procedural provisions of the statute,
its validity cannot be cured by the fact of laying it before the Legislature. 35
The reason is that even though the Legislature passively or by an affirmative
resolution approves of the Rule, the limits set forth by the statute enacted
by the Legislature cannot be transgressed by the subordinate law-making
body. 35

v. When a power of subordinate legislation
Statutory dury must be is conferred by a statute to be exercised in a
performed in manner particular way, it cannot be exercised in any otherprescribed by the statute.	 36way.

1. Where a Minister was empowered by the Defence Regulations to confer
power upon himself or his representatives by Orders made under the regulations in
the prescribed manner, held, that having made an Order conferring certain powers upon
a subordinate officer, the Minsiter could not limit the duties or discretions or interfere
with the exercise of the discretion under such Order, by issuing 'instructions' which
were not 'Orders'. 36

2. S. 19(5) of the Town and Country Planning Act, 1947, provided that "before
confirming a purchase notice or taking any other action in lieu thereof; the Minister
shall give notice of his proposed action to the person.....on whom the notice was served...."

At the time of confirmation, the Minister changed his 'proposed action', by
substituting the second defendant for the plaintiff council as the acquiring authority,
without a fresh notice upon the parties as required by s. 19(5). Held, the order of
confirmation was ultra vires.37

The rule is of general application and extends to administrative power
conferred by a statute or rules made under it. 38 "Where a power is given to
do a certain thing in a certain way the thing must be done in that way or
not at al l."39

Thus, if a statute says that an act ma' be done or a decision taken
only after giving the person affected a notice 3 or an opportunity of offering

35. liukarn Chand v. Union of India, A. 1972 S.C. 2427 (parts. 11).
36. Si.'nrns Motor Units v. Minister of Labour, (1946) 2 All E.R. 201; Jackson

Stan/lets! & Sois v. Butterworth, (1948) 2 All E.R. 558 (564-65).
37. Ealing B.C. v. Minister of Housing, (1952) 2 All E.R. 639.
38. Nagt'swcirarao v. State of A,P., A. 1959 S.C. 1376 (1383).
39. Nazir Ahmacl v. K.E., 63 I.A. 372 (381).
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an ex plan ation,4 ° or after hearing objection,41 the act done without complying
with the requirement will be invalid.

(i) Re. 11 and 68F(2) of the Andhra Pradesh Motor Vehicles Rules provide that
the Transport Authority "shall before ... modifying the conditions of the existing permit

give due notice to the persons likely to be affected in the manner prescribed in
the rules". On 24-12-1958, the Authority issued an order directing the Petitioners to
step plying their buses on their respective routes from 25-2-1958 and the order was
served on the Petitioners on the same day, i.e., 24-12.1958.

Though relief under Art. 226 was refused on other grounds, it was observed:
"(i) While the rule enjoins on the Authority to issue notice to the persons affected before
making it the Authority made the order and communicated the same to the persons
affected; and (ii) while the rule requires due notice, i.e., reasonable notice, to.be given
to the persons affected to onsbl, them to make representations against the ruder
proposed to be passed the Regional Transport Authority gave them only a day for
complying with that order, which in the circumstances could not be considered to be
due notice within the meaning of the rule ",38

(ii) Wien a statutory authority is required to exercise a power after serving a
notice upon the party to he affected, the notice as well as thesubsequent exercise of
the power will be ultra circa, if the particulars required by the statute are not given
in the notice;4 or no such notice is served at all.

The preceding rule is strictly enforced when a violation of the statutory provision
involves final consequences. 43

The foregoing principle shalt, however, be attracted only where the
statute specifies a particular procedure for the performance of a duty, Where,
on the other hand, the statute confers power upon the Government to make
rules 'to carry into effect the purposes of this Act', and on specific procedure
is either laid down or prohibited by the statute, it is competent for the
Government to make rules empowering the administrative authority to apply
such procedure as would effectuate the purposes of the statute. 1 This is
known as the doctrine of 'implied power'.

vi. Where the statute vests the rule-making power in a specified
authority, he cannot delegate it to another, and the rules made by the latter
shall be void .45

A corollary from the above rule is that where mere delegation is
tuthoi'ised by the statute, the delegate cannot sub-delegate that power; if he

does sub-delegate, the order making the sub-delegation as well as the act of
the sub-delegate will become ultra aires. 46 The principle is applicable to
administrative and quasi-judicial decisions.

In short, where the Legislature vests the rule-making power in a
specified authority, the power must be exercised by that very authority, so
that a Rule made by some other authority is void ab initio and it cannot
be validated by ratification or approval by the proper authority. 47

Conversely, where the statute provides that an action is to be taken
by a specified authority, after hearing objection, which he takes without such

40. Venliateswara v. Govt. of A.P., A. 1966 S.C. (836-7).
41. Mondir Sita Rarnji v. Governor, A. 1974 S.C. 18158 (paras. 5-6).
42. Burgess v. Jervis, (1952) 1 All E.R. 592.
43. East Riding C.C. v. Park Estate, (1952) 2 All ER 669 (672) H.L.
44. Asst. Collector v. N.T. Co., A. 1972 S.C. 2563 (para. 31).
45. Bagntkot City. Municipality v. &zgolkot Cement Co., A. 1963

Ganapah v. State of Ajn?er, (1955) 1 S.C.R. 1065 (1069).
16. Aliingham v. Minister of Agriculture, (1948) t All E.H. 780; Vine v

Dock Lahaar fIr!, (195(3) 3 All E.R. 393
47. Bar Council v. Sa,jr'et, A. 1980 S.C. 1612 (para. 8).

S.C. 771;

National
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hearing, the impugned action cannot be upheld on the ground that the action
was subject to approval by a superior authority, who heard the party
concerned.48

Limits of the rule of Procedural Ultra Virps.

(i) The rule cannot be applied so as to take more away any of the
powers conferred by a statute which contains provisions conferring more than
one power. 49

(ii) Unless a particular mode of securing the purpose of the statute is
laid down in the statute itself, the subordinate law-making body be held to
have acted ultra circa merely because he prescribed a particular mode and
not another. 50

(i) S. 3 of the Essential Commodities Act, 1955, empowered the Central Govern-
ment to make orders for securing the equitable distribution and "availability at fair
prices" of essential commodities, and for this purpose, for controlling the price at which
any essential commodity might be bought and sold. By an Order made in pursuance
of this power, the Central Government fixed the minimum ax-factory price of sugar.

It was contended that the object of the Act was only to fix the prices at which
the essential commodities could be available to the consumer at fair prices and, that,
accordingly, the Government had no power to fix the ax-factory price. Negativing this
contention it was held that though the object of the Act was to ensure a fair price to
the consumer, the Act did not lay down at what stage that price should be fixed and
did not debar the Government from fixing the ax-factory or wholesale prices (as
distinguished from retail prices) if that would tend to stabilise the prices at which the
commodities would he available to the consumer. What prices the Government should
fix or at what stage, was left to the Government's estimate of the situation. Hence,
where there was no allegation that wholesalers or retailers were profiteering, it could
not be held that the fixing of the factory price of a commodity like sugar was beyond
the purposes of the statute. 5

(ii) Where a statute confers a power but does not prescribe any particular form
for cxercisin it, it is immaterial whether it is exercised by issuing art or a
notification.

(iii) Ordinarily, retrospective effect is not given by the Legislature to
a procedural requirement in a statute and the Courts also do not favour
such a construction by implication.

But sometimes the Legislature gives retrospective effect even to a
procedural requirement by express words or by introducing what is known
as 'deeming clause', 52 which places the new provision in the statute hook by
fiction, from a date earlier than the date when the relevant statute came
into force. 193

Time Income-tax Amendment Act 48 of 1948 substituted s. 34, introducing, inter
a lie, the following Proviso—

"The Income-tax Officer shall not issue a notice under this sub-section unless
he has recorded his reasons for doing so and the Commissioner is satisfied that it is
a fit case for the issue of such notice."

This Proviso was given retrospective effect by providing that it shall be "deemed
to have come into force on March 30, 1948', i.e., from a date prior to the date on
which the Amendment Act received the assent of the Governor-General.

48. Mandjr Situ Rainji v. Goternor, A. 1974 S.C. 1868 (paras. 5-6).
49. P,7'.C.S. v. R.T.A., A. 1960 S.C. 801.
50. Diwan Sugar & General Mills v. Union of India, A. 1959 S.C. 626.
51. Pine v. Assessing Authority, (1992) 2 S.C.C. 683 (pars. 9).
52. Cammr. of I . T. v. Prataps-ingh, A. 1961 S.C. 1926 (1928).
53. Cf. Itco Ltd. v. Asst. Commr. of Commercial Taxes, (1966) C.R. 693 (W) of

1962 (Cal).
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Held, it must he taken that the Proviso was in existence on and from 30-3-1948
and any notice, which was issued thereafter without obtaining prior approval of the
Commissioner, was invalid5 even though, physically, there was no such requirement in

mthe statute at that tie.5

Effects of Ultra Vires.
I. Any act of a statutory body which is ultra vires is a nuIlity, so

that the plea of ultra vires cannot be defeated by any rule of estoppel,5455
and even the statutory authority itself cannot be precluded from settin, up
ultra vircs. 55 A statutory authority cannot either enlarge its powers 4 or
relieve itself of its duties 56 by creating an estoppel.

A person is not estopped from challenging a statutory instrument as
ultra vices merely because he has paid a tax due under the instrument for
some tune. 57 The reason is that no amount of waiver, acquiescence or estoppel
can give to a statutory authority a power which has not been given to him
by the statute. 58

In the result, any subordinate legislation or statutor y order shall be
void if it is ultra vires, whether on a substantive or procedural 9 ground.

II. The doctrine of severability, however, applies to all situations of
ultra uires—constitutional or non-constitutional. In the result, only that portion
of a statutory rule which is ultra vices will fail if iL is severable from the
rest, 60 but where it is impossible to work the rest without the offending
portion, the entire Rule must fail .61-62

III. The doctrine of 'eclipse', enunciated in relation to unconstitutionality
of a pre-Constitution law, under Art. 13(1) of the Constitution has been
extended by our Supreme Court 63 to ultra virus subordinate legislation.

In the result, where a Rule is struck down as ultra vices because of
inconsi s tency with q section in the Act under which the Rule Was framed,
the Rule would revive as soon as that section is subsequently amended so
as to remove the provision to which the Rule was repugnant.

This view, however, is not consistent with the doctrine evolved in
England, by the House of Lords that what is ultra vices is void ab initio. A
nullity cannot be revived on any account..

IV. An administrative order which has been declared ultra vices by a
Court cannot be revived by any subsequent order without having any statutory
authority for the same. 64

V. An ultra vices act of a public official cannot bind the Government
by the doctrine of 'promissory estoppel'.65

54. Campbell's Trustees v. Police Commrs., (1870) 2 H.L. (S.C.) 1 (3); hoffman
v. Secy. of State, (1975) A.C. 295 (365) H.L.

55. i(hyl U.D.C. v. Rhyl Amusements, (1959) 1 All E.R. 257 (265).
56. Maritime Electric Co. v. General Dairies, (1937) A.C. 610.
57. Dharczngadluzra War/is v. State of Gujarat, (1973) 2 S.C.C. 345 (pare. 10).
58. Essex Union v. Essex CC.. (1963) A.C. 808; Munich v. God.stone R.D.C.,

(1966) 1 W.L.R. 427; Wade (1977), p. 222.
59. Narayana v. State of Kerala, A. 1974 S.C. 175 (para. 20); Naraindas v.

State of M.P., A. 1974 S.C. 1232 (pars. 16) C.B.
60. Fielding v. Thomas, (1896) A.C. 600.
61. Cf. Shiedea v. Krishan Kurnar, (1962) S.C. [Pete. 261/611.
62. Great West Saddlery co. v. R., (1921) 2 A.G. 91.
63. Muhanmmadbhai v. State of Gajarol, A. 1962 S.C. 1517 (1528-29).
64. Shridhar v. Nagar Pali/tn, (1990) 1 Supp. S.C.0 157 (pare. 4).
65. Vosnntkumar v. Bd. of Trustees, (1991) S.C.C. 761 (pares. 18, 23).
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VI. An appointment which is made in contravention of the relevant
statutoi1y Rules is void; but the Court may not disturb it when it is temporary
nail its term is expiring. 66

Avenues of judicial review of subordinate legislation07.
A study of the various principles relating to ultra circa is discussed

in the preceding pages would show that the corollaries are to ninny that the
validity of a subordinate legislation may he challenged on various grounds.
Shinghal, J., of the Supreme Court 68 has attempted to enumerate them as
follows, but the enumeration should not be taken as exhaustive

i. That the (coo-cr to make the subordinat( . ) ,cw could

U/tin 1111CS.	 not have been exercised iii the circumstance,; i.'hicli were
prevailing at the time when it was made;

ii. That a condition precedent to the making of the legalisation did not exist;
iii. That the authority which made the order was not competent to do so;
iv. That the order was not, made according to the procedure prescribed by law;
v. That its provisions were outside the scope of the enabling power in the

parent Act, in other words, the provisions of the regulations exceeded the power conferred
on the delegate by the statute.

vi. That the ules or regulations were in ally iWay inconsistent with the provisions
of the pa	 139rent Act,	 or that it is i/tie cires. 70

vii. 'First its provisions were otherwise violative of any other existing statute.7t
viii. That they infrined any of the fundamental rights or other limitations

imposed by the Constitution.
ix. That they deny the principle of 'fair play' to the persons affected.

Limits of judicial review of subordinate legislation.
(i) The scope of judicial review is narrowed down when a statute

confers discretionary power upon an executive authority to make such rules
or regulations or orders 'as appear to him to be necessary' or 'expedient', for
carrying otit the purposes of the statute or any specified purpose.

In such a case, the check of ultra vires vanishes for all practical
purposes inasmuch as the determination of the necessity or expediency is
taken out of the hands Of the Courts and the isnly ground upon which the
Courts may interfere is that the authority acted ma/a fide or never applied
his mind to the matter, 72 or applied an irrelevant principle in making a
statutory order. 73 All these grounds will he discussed hereafter under the
head—'Abuse of discretion'.

As will be sehn hereafter, the Legislature resorts to confer such unlimited
discretion particularly in the case of legislation for the maintenance of national
security. 74

(ii) The scope for the application of the doctirne of ultra vires is also

66. Sodhi v. State of Punjab, (1990) 3 S.C.C. 694 (paras. 10-13)--3 Judges.
67. See 11 SIc. 695-96.
68. Stole of U.P. v, Hindusthau Aluoiiniccnc, A. 1979 S.C. 1459 (para. 41).
69. Maharashtra S.B.E. v. Paritosh, A. 1984 S.C. 1543 (pares. 16, 18, 22, 26, 29).
70. S.C. Employees v. State of TN., A. 1990 S.C. 334 (pare. 105).
71. fleece Secy. v. Darshjit, (1993) 4 S.C.C. 25.
72. R. v. Comptroller-General, (1941) 2 All F.R. 677 (CA.); Cur/tone v. ('ic,,cncr.

of (Var/is, (1943) 2 All E.R. 560; Demetriodes v. Glasgow Corp,i., (1951) 1 All E.R. .157
(460) HL.; Franklin v. Minister of Town Planning, (1947) 2 All E.R. 289

7:3. 21 C. v. Carnage, (1949) 2 All E.R. 732 (735).
74. Cf. Liversidge v. Anderson, (19. 12) A.C. 206.

7
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reduced where the statute conferring the powOt to make statutory instruments
provides that the instruments shall prevail "notwithstandiniLanY provision

node bY any enactment ill 	 at the passing of this Act".

(iii) The Court cannot question the wisdlooi of the policy adopted by

the mule-making body. 
69, 76

(iv) An intro rims statutory instrument (e.g., a notification has
statutory force, as if enacted by the Legislature itself, even though it exempts

a person or object from the operation of the Act.
Of course, even though a statutory power be iutrn mires, it remains

O pen to challenge on the grounds of—

(a) Contravention of the Constitution; 
76 or

(b) Violation of the general principles of the law of the land, e.g., that

it is vitiated b y absence of good faith; or of relevant consideration of material

facts; or it is so arbitrary or unreasonable that no fair-minded authority could

ever have made it. 
76

(v) The Court cannot direct a statutor y authority to exercise its statutory

power (c g., to make Rules) or to exercise it in a specific iiio,iiici'. 
7S The on1y

thing that the Court can do is to set aside the impugned State act or
78statutory instrument which is unconstitutional' or ultra utres. 

Exclusion of judicial review.
,Fi le various devices which are usually resorted to by a Legislature to

save s,iliordioate legislation froni being cloal(engi'il in the courts on the ground

of uI/ia mimes may now be discussed.

I. 'As if enacted in this Act' clause.
There are observations of the I-louse of Lords in Institute of Potent

Agents v 1,ockwood 60 to the effect that where a statute provides that rules
or regulations macIc under it 'shall have the same effect

U. K.	
as if enacted in this Act', the subordinate legislation is

completely exempt from judicial review, but the later

observations of the House of Lords, in Minister of Health v. R. (Er parts

l affo)$i and Wicks v. D.P.P.,° lead to the view that the statutory roles shall

have this effect only it they are validly made under the Act, i.e., it they are

ultra 0 j1 .es the parent statute itself.

In Yoffe's ca.w, 51 Viscount Dunedin observed—
he confirmation makes tine scheme speak as if it was contained in all of

parliament, but the Act of Parliament in which it is contained is the Act which provides

for the icanong of tin' scheme, nut a subsequent Act. i[ tlreri'firre, tin' sc/iron', as nrcrdc,

conflicts l cill, (lie Act, it ire/i locus' to g/re roes to the Act. The mere confirmation will

not save it_ It would be othe rw iso if the sch e me had been, per so, embodied ill

subsequent Act, for then the maxim to he applied would have been posteriora derogazrt

priori/iris. But as it is, if one can find that the scheme is inconsistent with the provisiom
of the Act which iu tliorizes tie scheme, the scheme soil I he bad. ....... .8i

75	 Hoc/ow V. Minister fdr Transport, (1950) 2 All E.R. 1005 (CA.)

76. Sitorcioi Sugar v. Union of India, (1990) 3 S.C.C. 223 (paras. 47, 51, 52

59) (Cl).).
77. Video v. State of Punjab, (1990) 3 S.C.C. 87 (porn. 31)

78	 Ma/iikarjuno v. State of A.P., (1990) 2 S.C.C. 707 (paras. 11, 13).

79	 ,Asif v. State of J. & K., (1989) Supp. (2) S.C.C. 364.

80	 1 1 1 s t it lac of Patent Agents v. Lockwooct, ( 1894) AC. 317.

81. Mimi ister of Health v. K., (1931) AC. 494.

82. Wicks V. D.!'.P, (1947) 1 All E,R 205 (260) H.L.
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In Wick's case, 
82 similarly, the house of Lorils insertedthe words 'which

is validly made under the Act, i.e., which is int,-a uires of the regulation-making
authority', while affirming the observations the court of appeal. ,

813

There is not doubt 84 that a writ of Prohibition will lie to prevent an
ultra iares scheme from being finalised, notwithstanding an 'as if enacted'
clause in the statute. And, from the observations of the House of Lords in
the two cited CaSeS,5182 it would seem that judicial review will not be
precluded by the clause even after a scheme is finalised and the clause comes
into operation, on the ground that it is not a scheme under the Act at all.

The better view, therefore, is that a statutory instrument is subject to
the rule of ultra eires and open to review on that score, even where the
et;iliite has used expressions such as as if enacted in this Act'. 353 ' If , the
Act is plain, the rule must he so interpreted as to be reconciled with it, but
if it cannot he so reconciled, the rule must give way to the plain terms of
the Act. 87

It is gratifying to note that this view of the Author (at pp. 156-57 of
Vol. 1 of the 4th Ed. of the Commentary on the Cons titotwn ) nowstands

confirmed by the observations of our Supreme Court,
India.	 in Chief Inspector of Mines v. Thripor, 58 speaking

through Das Gupta, J. Though, in that case, the
question was not as to the circa of die regulations but as to whether, by
reason of the 'as if enacted' clause the regulations had become so much
identified with the Act that they were also to he deemed to have been
repealed with the repeal of the Act, nevertheless, the observations ilo suggest
that the 'as if enacted' clause does not elevate the status of the subordinate
legislation. If this principle be accepted, the question of ultra ei,'es is hound
to arise.

The observations of Shah, J., in the Kerala case 89 leave no doubt on
this point. S. 19(5) of the Madras General Sales Tax Act, 1949, provided--

'All rules in; ide under this section shall he published in the Fort St. George
Gazette, and upon such publication shall have effect as if enacted in the Act."

The challenge to r. 14A made in exercise of the rule-making power
conferred by s. 19 of the Act was sought to be repelled on the preliminary
ground that the validity of 'to rule framed under the Act could be challenged
in view of the provision in s. 19(5). Repelling this contention, the Court
held that the challenge on the ground of ultra tires was open notwithstanding
s. 19(5), which was intended only to protect in Ira vices rules. So observed
Shah, 3.—

"the rules made under a. 19 and published in the Government Gazette have h
the express provision to have effect as it' enacted in the Act; but thereby no additionalil

sanctity attaches to the rules. Power to frame rules is conferred by the Act upon the
State Government and that power may be exercised within the strict linnts 01 the
authority conferred. If in making a rule, the State transcends its uthority, the rule

83. R. v. Wicks, (1946) 2 All E.R. 529 (531).

84. R. v. Electricity Coia,,irs., (192-1) 1 K.B. 171.

85. R. v. Minister of health, (1929) 1 K.B. 619,

86. For a similar 'deeming clause' seeking to exclude j udicial review, see I,'nc/i

v Brisbane Cit y Council, (1961) 104 C.L.R. 353.
87. llalsbury, 211d I'd., Vol. 31, p:ira. 375.

88. Chief Inspector of Mines v. 'l'/iepor, A. 1961 S.C. 838 (845).
39, State of Kerala v. Abdulin & Co., A. 1965 S.C. 1585 (1589); Chief (7oin,iii'.

V. !stssII;e;;l;v,iiii, A. 1957 S.C. 304.

rA
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will 
be invalid, for statutory rules made in exercise of delegated authority are valid

mand binding only if ade within the limits of authority conferred Validity of a role
a,hct/o'r it is declared to have effect as if enacted in the Act 

or otherwise is always

open to challenge oil 	 ground that it is unauthorised." 89-90

The same view has been taken in Australia.

II. The 'conclusive evidence' clause.
Some statutes seek to shield subordinate legislation from challenge on

the ground of ultra tires made thereunder b i nsertsn a 'conclusive evidence'

clause to the effect that as soon as a Rule, 9 scheme s of the like is 'notified'

in the manner prescriber! by the statute, 'it shall be conclusive evidence that
(the rule, scheme or the like).......has been duly framed and sanctioned'.

The Courts have, however, curtailed the sweep of such clause by hold

	

that it might protect the subordinate 	
re-legislation only if the statutory require-

ing

ment which has been contravened can be construed as merely directory.92 
94

It will not stand in the way of inval idating the Rule or Scheme—

Where' the provision contravened is imiundatY	 or

(ii) Where the defect goes to the root of the jurisdwtiofl of the statutory

authority to make the rule, scheme or notification, 93 as d istinguished from

a mere irregularity.
Whether the provision which has been violated is to be construed as

directory or mandatory would, of course, depend upon its ohject.91' 36

III. The 'subject to' clause.	 I'

Sometimes the Legislature gives predominance to subordinate legislation
by making a provision by itself "subject to or "except as ma y be otherwise

prescribed: ' In such a case, the provision in the statute, as soon as a rule
is made, becomes modified to the extent that the rule makes a contrary

provision.97

,Judicial interpretation of statutory instruments.
I It would follow from the doctrine of ultra cures that a statutory

instrument should be so interpreter! as not to be ultra cries the statute under

which it has been made.35
Thus, it cannotbe so interpreted as to confer a power which cannot

he derived from the statute.99

90	 The contrary view expressed in cases like Subha Rao v. C.I.'I'. A. 1956 SC

60 I, it is submitted, is not good law.

91.	 Foster v. Alomii, (1952) A.L H. 18.

92	 Maheshwuri v. Zila Paris/aid. A. 1971 s.c. 1696 (paras. 17, 19)
Trust Mai Loc/ion v. Imnprovemneot Trust, A. 1963 s.c. 976 (paras. 2, 9, 10)

93
See contra Tulsipur Sugar v. Notified Area Canon /tee, A. 1980 s.c. 882 (para. 19).

94. Vol/obhdas v. Municipal Cannot/cc, A. 1967 s.c.. 133 para. 6).

95. Hupur Municipality v. Raghavendro. A. 1966 S.C. 69, Roza Buland Sugar

Municipal Br)., A. 1965 S.C. 895.
96. Situ/air Municipality v. Prayag, A. 1970 S.C. 58 (para. 6); Tharoo v. Puran,

A. 1978 S.C. 306 (paras. 14-15).
97	 ft g, s 63(1) of the Motor Vehicles Act, 1939 )P.S.R. Motor Service v. R TA.

A. 1966 S.C. 1318 (1321)1.
Art. (len v Brown, (1920) 1 RB. 773 (known as the PyrogalliC Acid case)

98
99	 (lopal Viriayrik v. State of Moharrishtra, (1961) 3 S.C.R.5CR 440 (446).
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II. Terms used in a statutory instrument should, therefore, receive the
same interpretation as like terms ill statute, unless a contrary intention
appears in ¶lc irs1rument.1'

Section 43 of the (British) Customs Consolidation Act, 1876, provided—"The
importation of arms, ammunition, gunpowder or any other goods prohibited by
Proclamation .....In exorcise of this power a Proclamation was issued, prohibiting the
importationation of "all chemicals" except under a licence and a person was p rrrsecu I ri I for

importing pyrogaltic acid without licence. Held, that the words 'any other goods must
be interpreted according to the rule of ejusdeni generis and the contention that it
authorised the prohibition of "importation of goods of any description" and that the
Government could he relied upon to cci' that the power was reasonably exercised' was
reeeted. 'Firir solo question b5 .rc (liii [curt, it was held, was whether the strrlutrry
instrument  iv as withi n the power delegated, according to the ca ii ens of statutoryory

interpretation.
This is expressly provided in s. 20 of our General Clauses Act, 1897,

which corresponds to s. 31 of the (Eng.) Interpretation Act, 1889—
"Where by any Central Act or Regulation, a power to issue any notr hcrition,

orrlr'r, scheme, rule, t'rrrni, or by-law, is conferred, then expressions used in the notification,
order, scheme, rule, form, or bye-law if it is made after the commencement of this Act,
shall, unless there is anything repugnant in the subject or context, have the reline
respective meanings as in the Act or Regulation conferring the power."

III. It would not follow, however, that whore a statutory instrument,
such as a regulation, uses words of a narrower connotation than those used
in the statute, with the object of confining the operation of the regulations
to a class of persons or objects narrower than those envisaged by the statute,
the statutory instrument can he given a wider interpretation than its terms
permit, simply because the statute intended to apply to a wider class.3

IV. When the statute under which a statutory instrument was made
is itself amended or substituted by another enactment, but the statutory
instrument is ivarle to continue under the new enactment, the utres or
construction of the statutory instrument is to be determined with reference
to the statute under which it had been originally made, and its ambit cannot
he extended (without an amendment of the instrument itself) merely because
ihe new statute is wider in aCope.

V. Though rules should be interpreted in such manner that they tin
not become ultra t'res the statute and it is the interpretation put on the
statute that should govern the interpretation of the rules, in case of ambiguity
in the statute, reference to the rules made tinder the statute is permissible
for the purpose of construction of the statute itself:t	-

- But, if the rule goes beyond the statute, it cannot enlarge the nieaiung
of the section; on the other hand, it shall itself be ultra vires.5

VI. In case of all conflict between a statute and the instruments
made under it, the rule of harmonious construction should be applied. If,
however, reconciliation is impossible, the subordinate legislation must give
way to the clear provisions of the statute.6

100. Prestige Erigg. v. C'.C.E., 119941 6 SCC 465 (para. 17).
1. Blashill v. Chambers, (1884) 14 Q.B.D. 485.
2, Macfisheries v. Coventry Corp. (1957) 3 All ER. 299.
3.	 Conorlmu 11acific Str'arrrrIrips V. Bryers, (1957) 3 All t'.l1. 572 (778( ll.l.
1. AG. v. Dc Keyser's Royal Hotel, (1920) A.C. 508 (551).
5. ('mitral Bunk v. Workmen, A. 1960 S.C. 12 (23).
6. Cf. Minister of Health v. Yoffe. (1931) A.C. 494 15031. Ilalshury, 2nd SrI.

Vol. 31, para. 575; Belanger v. The King, (1916) 54 S.C.R. 265 (Can.).
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VII. Penal provisions in statutory instruments are construed in the same
way as such provisions in a statute would be construed, namely, that the

the accused.7benefit of any ambiguity in the instrument shall go to 

VIII. Subject to the rule of ultra circa a statutory instrument is to be

interpreted in the same way as a statute, i.e., to give effect to the intention
of the authority which made it and not to render it meaningless.8

IX. It follows that in the interpretation of a statutory instrument as
that of a statute, the Court cannot seek guidance from the interpretation
given to it by the Government or its officers.9

X. The question arises whether, when a Court finds a statutory

instrument to be ultra circa in whole or in part, it would rewrite or modify
it so as to bring it within the statute. The general rule is that this cannot
be clone, because the Court's function in this respect is not appellate but
supervisory and that the Court's function ends simply by quashing an

instrument in so far as it is ultra uires. 011 It cannot substitute its own

judgment for that of the authority in whom the power has been vested by

the Legislature.
In some cases in India, it has been held that since the technicalities

of the English prerogative writs are not binding upon the constitutional

jurisdiction of our Supreme Court and the High Courts, the Court may, in
proper cases, give suitable directions for complying with the statute. The
decisionS to this effect so far relate to quasi-judicial orders, 12 Thus, where

the renewal of a permit, violated the
the Transport Authority, in granting 
relevant statutory provisions and imposed conditions which were ultra vires,

and it appeared that the Authority was clearly determined to grant a renewal
in any case, the Court quashed the ultra vires part of the order and directed

the Authority "to comply with the requirements of the.12 
law...... . in the order of

renewal made by it in favour of the Petitioners ..... 
The principle involved in the decision may be applicable to other

statutory orders; but an extension of the principle is not to be expected in
view of the peculiar facts of the case where the principle was evolved.

Sanction for disobedience.
1. Since an intra vires statutory instrument has the same force as

the statute itself, it would follow that, unless stated otherwise, the sanction
for violation of a statutory instrument is the same as that of a violation of

provision of a statute itself.
h"Where a statute enabled an autority to make regulations, a breach of the

regulation or regulations made under the Act becomes, for the purpose of obedience or
disobedience, breach of a provision of the Act. A regulation is only a machinery
which Parliament has determined whether certain things shall or shall not be done"

7	 Elderton v. Totalisator Co., (1945) 2 All E.R. 624 (CA.).

8	 McQuade v. Barnes, ( 1919) 1 All ER, 154 (155); Municipal Corpn. v. Bytes

ProduetS, (1978) U.J.S.C. 776 (para. 11)

9. Babaji v. Nasik Co-op. Bank, A. 1984 S . 192 (para. 15).

10	 Cf. Associated Proc. Picture Houses v. WednesburY Corpn.. (1947) 2 All E R

680.
11	 Veerappa v. Raman, ( 1952) S.C.R. 583 (596).

12	 Sheriff v. Mysore &T.A., A. 1960 S.C. 321 (327).

13	 Willengale v. Norris, (1909) 1 KB. 57 (64).
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Of course, where the statute specifies a particular pena1t for violation
of the statutory instrument made under it, that will prevail.

1

2. For the same reason, once validly made, a statutory Rule is binding

oil 	 very authority which made it.

3. The Rule-making authority has, therefore, no power to relax a
iiio,iilutery Rule, unless the Role itself authorises

Relaxation, if	 a relaxation in specified circumstances.

permissible.	 1. But even where such relaxation is per-
missible, it must be guided by objectice considera-

tions, which shall he applicable to all similar cases, and not capriciously,
in order to pick ut choose persia for receiving the benefit of ouch eluxatien

5. Even the Court cannot authorise an administrativeauthority to
dispense with or relax or rewrite Rules having statutory effect."'

G. But where such power to relax has been conferred to meet the
ends of justice in particular cases of hardship, the power of relaxation can
be exercised with retrospective effect, if necessary, in the interests of justice. 

17

Conflict between two statutory instruments relating to the Same

matter.
If there is an inconsistency liotweeri an earliei' rule and a later rule

or between ill bye-law and a later bye-law, the later one, if validly

macic, shall prevail.
The reason is that under s. 21 of our General Clauses Act [corresponding

to s. 32(3) of the (Eng) Interpretation Act] an authority which has the power
to make statutory rules or bye-laws has, unless the statute expresses a
contra rv intention, the pocc r to amend or vary such i'ulee or be-la's.

In indict, the above principle extends to successive orders and no/iticcttiO/is

also, since s. 21 of our General Clauses Act comprises them.

Revocation of one statutory instrument by another.
(A) England- -It has been held that s. :38(2) of the Interpretation Act,

1880, applies only to enactments ani not, to statutory instri.umieiils. llence.
when one rule or regulation is revoke([ by another the common law rule IV ill

apply, namely, that the revoked rule or regulation will be treated ill
resoects as if it had never existed (except as to transactions completed lvii il'
it was in force)'') unless, of course,. the revoking rule kee2ps alive the revoked

one in whole or in part for certain purposes, expressly.
tIP Immm/io.---Eveii though S. 6 of time General Clauses Act does not apply

to statutory instruments, 21 in effect the same result as under s. 6 was reached
by the Patna high Court 2 

1 where certain orders made under the Defence of

11.	 1 1 .g_ s. 13 of the Industrial Employment (Standing Orders) Art, 1911).

15. Principcii v. Vishnu, A. 1984 S.C. 221 (para. 16).
16. Krislm,ia Prm ya v. Ummiceiccity of Luckiiow, A. 1984 S.C. 186 ( l iras. 18-19,

26).
17. Govt. of A.P. v. Rao, A. 1977 S.C. 451 (para. 8); Khanna v. Abbas, A. 1972

S.C. 2350.
18. Gosling v. Green, (1893) 1 Q.13. 109 (112).
19. Kay v. (;oothc,in, (1830) 6 Bing. 576.
20. Boddin,qton V. Wismcon, (1951) 1 K.B. 606 (CA.).
21
	

11cm/li Siigi v. Enm j,., A. 1911	 Pat. 219.

/
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India Rules were revoked by an amendment of the Rules, though the reasoning
adopted was not very clear.

More definite is the view pronounced by a Single Judge of the Madras
High Court 22 that though s. 6 does not apply to statutory orders the principles
embodied therein apply to the case of revocation of a statutory order, so that
according to the principle underlying s. 6(d), prosecution may lie, after such
revocation, for offences committed for breach of such order while it was in
force.

Implied repeal by subsequent statute.
Just as a statute may be impliedly repealed by another subsequent

statute by reason of inconsistency, so a rule or an order may be impliedly
repealed by a subsequent enactment, provided they operate in the same field
and cannot be allowed to stand together. 23 In other words, a statutory
instrument must not be inconsistent not only with the provisions of the
statute under which it has been made but also with those of other statutes
subsequently made relating to the same subject.

Effect of repeal of parent statute on statutory instruments.
1. The general rule is that when a statute is repealed by a subsequent

statute, either expressly or by implication, all statutory instruments, such as
rules, orders, bye-laws, fall with the repealed statute and cease to have effect
unless the repealing statute contains a saving clause to provide for the
validity of the statutory instruments notwithstanding the repeal of the parent
statute. 24 Such saving clause cannot, however, save-anything which could not
be validly done under the repealed enactment. 24

2. To this rule, an exception is acknowledged in the case where the
repealed statute is re-enacted without any substantive modification. This exception
is being separately treated below.

Continuance of statutory instruments where a statute is repealed
and re-enacted.

Phis situation is provided for by s. 24 of the General Clauses Act,
1897, which provides for the continuance of the rule, order, notification,
scheme or bye-law issued under a repealed Act, on the following conditions : -

(a) That after repeal, the Act is re-enacted, without any modification;°
(b) That there is nothing in the new Act which is inconsistent with

the provisions of' the statutory instrument in question; 26

(c) There is no express provision against such continuance in the
repealing Act. If the foregoing conditions are satisfied, the statutory instrument
in question shall be deemed to have been issued under the new Act, 26 ond
will continue to be in force until it is superseded by a corresponding instrument

22. Chockalingam, in re, A. 1945 520 (522).
23. H. v. Charing Cross Bank, (1890) 24 Q.B.D. 27.
24. Harish v. State of M.P., A. 1965 S.C. 932; Firm Surajmal v. Ga,iganogor

Men jcipalitv, A. 1979 S.C. 246 (para. 7).
25. B.M. Sugar S yndicate v. Janardan, A. 1960 S.C. 794.
26. State of Assam V. Assarn Tea Co., A. 1971 S.C. 1358 (para. 3); Mineral

Deselopment v. Union of India, A. 1961 S.C. 1543; Chief Inspector v. Karam, A. 1961
S.C. 838.
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under the new Act. 
27 The new Rule (or other statutory instrument) issued

under the new Act may supersede the old Rule (or other instrument) not
only expressly, but also by implication. 

28

Subordinate Legislation, different kinds of.
Statutory instruments or instruments made by the Administration by

virtue of power delegated by the Legislature are of different kinds. 29 Though

Rules constitute the primary instance of such quasi-legislation, there are a
number of other instances, such as bye-laws, regulations, orders, etc., as will
presently appear. It would, accordingly, be it to describe the quasi-

legislative function as 'the rule-making junction of the Administration', as is

found in some books.

(I) BYE-LAW.

Bye-laws are rules made, in exercise of statutory power, by some
authority, subordinate to the Legislature (e.g., municipal30 and other local

bodies, public utility corporations, empowered by statute to make bye-laws),
for the regulation, administration or management of some local area, property
undertaking etc., which are binding on all persons who come within their

scope.
A bye-law is an ordinance affecting the public or some portion of the public,

imposed by some authority clothed with statutory powers ordering somethitig to be done,
and accompanied by some sanction or penalty for its observance. It necessarily involves
restriction of liberty of action by persons who come under its operation as to acts which,
but for the bye-law, they would be free to do or not to do as they pleased. Further,
it involves this consequence—that, if validly made, it has the force of law within the
sphere of its legitimate operation."

Commonly, rules made by local authorities under statutory power are
regarded as bye-laws. But any other statutory body 3 ' also may be vested
with power to make bye-laws. What distinguishes a bye-law from a 'rule',
however, is that a rule is made by some governmental authority other than
the Legislature and a rule made by a Government department would never
be called a 'bye-law'; the latter term is used with reference to subordinate
legislation by a statutory body.

Conditions for the validity of bye-laws.
In order to be valid and enforceable as law, a bye-law must satisfy

the following conditions :32

() It must not be ultra vires. If the subordinate authority exceeds the

powers conferred upon it by the statute which empowered it to make bye-laws,
such bye-laws are invali.d as ultra circa. 31

(0 Ss. 293 and 298 of the U.P. Municipalities Act, 1916, empowered the Town
Aren Committee to make bye-laws to charge fees for the 'Use and occupation of any
property ceded in or entrusted to the management of the Town Area Committee.

Bye-law 1, framed under the above power provided that no person shall sell or

27. State of Bombay v. Pandurang, A. 1953 S.C. 244.
28. Swastik Rubber v. Poona Municipality, A. 1981 S.C. 2022 (para. 14).
29. Cf. Parvez v. Union of India, A. 1975 S.C. 446.
30. Cf. Afzol v. State of UP., A. 1964 S.C. 264.
31. Kruse v. Johnson, (1898) 2 Q.B. 91 (96).
32. Craies, Statute Law, 6th Ed., pp. 322-29.

B AL - 9
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purchase any vegetable or fruit within the limit.s of the Town Area Committee without
paying the fee prescribed. Bye-law 4(b) provided that any person can sell wholesale at
any place in the Town Area provided he paid the prescribed fee. Held, the bye-laws
were ultra. uires, for, the Act did not empower the Committee to charge aiiy fees
otherwise than for the use or occupation of any property vested in or entrusted to the
Committee. But the bye-laws in effect forbid a person to use an y land or place within
the limits of the Committee, without payment of the prescribed fee.'t'3

(ii) S. 29(1)(g) of the Port Authorities Act, 1983, authorised a Port Authority to
make b ye-laws----

"for loading the liability of the authority in respect ol any loss ... occurring
without the actual fault or privity of the ILU Iliority".

The Port Swettenhain .\im liOrt V (Malaysia) node bye-law 91(1) as fbllws
H he authei-ity shall not be liable for any loss.., of goods.., from any cause, unless

such loss . has I mec'n caused solel y by the mmii scoathiet or negligence of the authority or
Is uP sirs or servants."

The Privy Council held bye-law 91(1) to be ultra circa for two reasons
(a) While s. 2 1)(1)(g) of the Act empowered the authority to limit its liability,

the bye-law wholly L'.ee/uded the liability.
(h) While the Act would make the authority liable for an y loss caused by the

actual fault or privily of the authority, the bye-law would not cover it unless it
was caused solely by the mioconduct or negligence of the authority and its ofFicers or
servants. hence, whem'o a loss was caused by theft to which the managing director of
the Authority ILLS privy, the Authority would not be liable under the bymm .law, because
the loss was caused partly by thieves and not solely by the fault or privity of the
Authority. 'Ff10 liability, under s. 190)(g) was not limited by any word such as 'solely'.

(iii) Unless a power to prohibit trade is expressly conferred, the statutory power
to make bye-laws for the regulation of trade will not be construed as including the
power to make a bye-law involving restraint of trade but a a regulator y bye-law will
rot be invalid met-(, ] ),rely been mmcmi it incidentally   involves a partial restraint.'

b) It must not go beyond, nor be repugnant to the statute under ic/tic/i
it has been etiade. In o(her words, it must be made strictly in accordance
with the provisions of the statute which confers the power to make the
bye-law. 36 

Thus, a power to make bye-laws with tespect to the 'level and
construction of new streets' confers no power to make a bye-law authorising
demolition of buildings. 3 and a power to 'regulate' would not include the pyet
to make a bye-law authorising prevention oror prohibition of a trade or business.' '°

But-

(i) Where the statute which creates the Authority confers a general
power to make bye-laws as well as a specific power to make bye-laws for
certain enumerated powers, the failure of a bye-law to come in under any
of the enumerated powers would not render the bye-law ultra vires if it can
be covered by the general powers, 29

(ii) Not' would it he ultra vires merely because a wrong provision of
the statute is referred to in the bye-law as the source of its authority, if
the Authority has the power to make the bye-Jaw in question under any
other provision of the statute. 29

:33	 Yo.siri v. Town Area Committee, (1952) S.C.R. 572.
34. Port Swettenhaas Authority v. T.W.W. Co., (1978) 3 W.L.R. 530 (537) P.C.
35	 Scott v. Glasgow Corpn., (1899) A.C. 470 (ILL.).
36. Bton V. Hoyheod Local Board, (1802) 32 L.J. Es. 25..
37. City of Toronto v. Virgo, (1898) A.C. 88 (P.C.); Rossi v. Edinburgh Corpn.,

(1905) A.C. 21 (27).
39	 Syd,zv :)fe ri ic, 'cit Council v. Austru licc o li'rmeam'ng Works, (1905) A. C, 161.
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(c) A bye-law which is repugnant to the general law of the land is
void

"A bye-law must be, as a general rule, consistent with the principles of the
common law; that if it violates those principles it is bad; and it follows that if it is
capable of two constructions, one of which would make it bad and the other good we
must adopt that construction which will make it consonant with the principles of the
common law"

But if it is capable of two constructions, we must, adopt that construction
which would make it consonant with the principles of the common law-41

This does not mean, however, that a bye-law is bad because it deals
with something that is not dealt with by the rneral law, for, by nature, a
bye-law is supplementary to the general laws. 4 For the same reason, where
a statute prohibits certain specified acts and empowers an authority to make
bye-laws not inconsistent with the general law of the land, a bye-law prohibiting
another act sanctioned or provided for by the statute is now invalid.43

"A bye-law must necessarily add something to the common law, otherwise it
would be idle."

"A bye-law is repugnant to the general law merely because it creates a new
offence, and says that something shall be unlawful which the law does not say is
unlawful. It is repugnant if it makes unlawful which the general law says is lawful......
if it expressly or by necessary implication professes to alter the general law of the
land. . . if it adds something inconsistent with the provisions of a statute creating the
same offence; but if it adds something not inconsistent, that is not sufficient to make
the bye-law bad as repugnant. ,45	 -

What the rule means is that the bye-law--
must not alter the general law by making that lawful which the general law

makes unlawful, or that unlawful which the general law makes lawful".42
'General laws' include the general statutes.
If an Act prohibits certain acts, subject to exceptions, the construction

is that the Act impliedly authorises the doing of those excepted things; hence,
if a bye-law prohibits the doing of such expected acts, the bye-law would be
void for repugnancy to the general law. 46

(i) Where a bye-law prohibited book-makers from doing acts which had been
made lawful b' the Street Betting Act, 1906, a conviction for violation of the bye-law
was quashed.

(ii) S. 2 of the Wheat Act, 1932 (Australia), provided that—bye-laws made under
the section shall provide for the final determination by arbitration of disputes arising
as to such matters as may be specified by the bye-laws.' A bye-law made under this
section provided that the Arbitration Act, 1899, shall not apply to the decision of the
reficred to whom a dispute was referred under the bye-law, thus precluding resort to
the Courts on any point of law arising during the arbitration. Held, the bye-law was
ultra vires being at variance with the general legislative policy of leaving open resort
to the courts of law, as expressed in the Arbitration Act, 1899—in the absence of
express words in the Wheat Act ousting the jurisdiction of Courts. A bye-law could

39. Hall v. Nixon, (1875) 10 Q.B. 152.
40. Collman v. Mills, (1897) 1 Q.B. 396 (309).
41. Scott v. Pilliner, (1904) 2 K.B. 855 (899).
42. White v. Morley, (1899) 1 Q.B. 34 (39); Nicholls v. Tavistock, (1923) 2 Ch. 18.
43. Edmonds v. Waterman's Co., (1855) 1 Jur. (N.S.) 727.
44. Q. v. Saddlers' Co., (1863) 10 H.L.C. 404.
45. Gentel v. Rapps, (1902) 1 KB. 160 (166); L.M. & S. Ry. v. Greaves, (1937)

1 K.B. 367 (376).
46. Powell v. May. (1946) 1 All E.R. 444.
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override the general law only when the Act under which the by-law was made exress1y
abrogated the general law with reference to the subject-matter under the Act.

The function of a b'e-law being to supplement the general law, if a

bye-law merely reproduces 4 the provisions of a statute it ] cuiti ' !atieCeSsary
and, accordingly, void. If however, on a proper construction, it appears that
the subject-matter of the bye-law is different, the, bye-law cannot he held to
be ultra vires.49

(d) It must be made, sanctioned and published in the manner prescribed
by the statute which authorises the making. Compliance with this condition
only makes the bye-law formally good; it does not follow that a bye-law which
is formally valid is intra Our'S the statute which authorises it.

Even approval by a superior authority specified by the statute does
not cure invalidity due to non-conformity with the statutory procedure. "0

(e) A bye-law is liable to be declared void if it is not certain and
positive in its terms, 51 and offers no direction to the citizen or the courts. 52

The principle behind the rule of certainty is that the bye-law, in order
to be binding4 must give "adequate information as to the duties of those who
are to obey", ' and must not, therefore, be ambiguous. 54

Thus, the following bye-laws have been held to be void (hr uncertainty.

(i) A bye-law tbr 'good rule and government' which  provided that "no ljorsoli
shall wilfull y annoy passengers in the streets".

(ii) A bye-law for the prevention of betting imposed a penalty for using any
street or public place "for the purpose of selling or distributing any paper... devoted
wholly or mainly to giving information as to the probable result of races, steeplechases,
or other competitions". Lord Alverstone, C.J., observed—the main objection to this
bye-law is that it is too wide and that it would include cases where the sale of papal'
is not in aid of street betting or of any betting at all.'

If, however, a bye-law is capable of two constructions, one of which
would make it invalid and the other good, the latter construction will prevail.
This 'is not a case of uncertainty.

(0 A bye-law must not be unreasonable. 30" But unreasonableness does
not mean that any particular Judge, or Judges think it to be unnecessary
iii inconv(:nient; it nscana that the bye-law "must not be partial and unequal
in its operation between different classes; must not be manifestly unjust; nor
involve such oppressive or gratuitous interference with the right of those
subject to them as could find no justification in the minds of reasonable
men"30 , so that "the Court might well say, 'Parliament never intended to
give authority to make such rule"'. 30 Bye-laws made by private corporations ared
accordingly, jealously watched lest they should work to the public disadvantage. 3

47. I'aul v, tVlicnt Commr., (1937) A.C. 139 (153).
48. Thomas v. Setters, (1900) 1 Ch. 10 (14) C.A.
49. R. v. Wheat Comnir., (1937) A.C. 139.
50. Slattery v. Naylor, (1888) 13 App. Cas. 446.
51. llalsbury, 4th Ed., Vol. 28, para. 1329; Townsends v. Cinema News, (1959)

1 All E.R. 7 (C.A.); Nash v. Finley, (1901) 66 J.P. 183.
52. Conri's Pry. Ltd. v, Commonwealth, (1946) 71 C.L.R. 210.
53. R. v. Brood, (1915) A.C. 1110.
54. Nash v. Finley, (1901) 85 IT. 682.
55. R. v. Saddlers' Co., (1863) 10 H.L.C. 404 (463); Fowrc'(t v. BCC., (1960)

3 All E. 	 503 (517) ILL.
56. In the case of a Rule or a Regulation, the Court has no jurisdiction to

question its reasonableness. It is concerned only with its aires lSparhs v. Edward,
(1943) 1 All E.R. 1 (6) CA.; Taylor v. Brighton B.C., (1947) 1 All L.R. 864 (870)1.
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Thus,-
(i) A bye-law should not make unlawful an act which is otherwise innocent. 67-58

(ii) A5 ena1 bye-law may be held to be unreasonable if it is vague and uncertain
in its terms.

(iii) A power to 'regulate' a transaction by bye-law does not include the power
to destroy or prohibit it, unless the statute confers such power by express words. 59

(iv) Where a bye-law imposes a liability, it may be held unreas.mablc if it
violates the principles of natural justice, e.g., if it rovides for the imposition of the
liability, without issuing a notice of non-compliance.

But bye-laws made by public representative bodies should be 'benevolently
interpreted' and credit ought to be given to those who have to administer
theni that they will be reasonably administered'. In other words, Courts would
be slow to declare invalid the legislative act of a local amithority, 6162 and
slower when such local authority is not a party to the proceedings. 63 Thus,
a bye-law which enjoins all ice-cream shops to close at 10 p.m., 64 

gr a bXe-law
which makes it an offence to sing within fifty yards of a dwelling, ° 1 has
been held not to be unreasonable.

The above rule, however, is only one of beneficient construction of a
bye-law made by a representative body, namely, that it should be supported
'if possible'. 6 ' It does not prevent the Court from striking down a bye-law
made by a local or other representative authority if it cannot be justified by
any reasonable man, e.g.—

G) Where it enjoins a landlord, under penalty, to cleanse a lodging-house
annually even though he may not have any access to the tenement against the tenant
and even though it is impossible to comply with the bye-law without committing a
breach of contract or trespass. 62

(ii) Where it requires an open space to be kept at the rear of every new buildin
so that in many cases it becomes impossible to build extensions to existing buildings.

(g) Some statutes require that bye-laws made thereunder shall have
no effect until confirmed by the specified confirming authority.

(Ii) Like other laws, a bye-law shall be void if it violates any of the
limitations imposed by the Constitution, e.g., fundamental rights. 65

Can there be statutory bye-laws without statutory force?
1. There is little doubt that where articles of association are incor-

porated for the formation of a company under the Companies Act,66 such
articles of association have no statutory force, but are nevertheless binding
upon the members thereof as rules of contract. The same principles may
be applied to bye-laws adopted by a co-operative society at the time of
its formation.

2. But can that analogy be extended to such bye-laws as are made by

57. Scott v.Pilliner, (1904) 2 K.B. 855 (858).
58. Municipal Council v. Virgo, (1896) AC. 88.
59. Kanhai v. Ernp.. A. 1941 Pat. 53 (57).
60. Cf. E.l.C.C. v Collector, A. 1962 S.C. 1793.
61. Kruse v. Johnson, (1898) 2 Q.B. 91.
62. Matwal Chand v. D.M., A. 1953 All. 681.
63. Townsends v. Cinema News, (1959) 1 All E.R. 7.
64. Dc Prato v. Provost, (1907) A.C. 153.
65. Tahir Hussain v. Dt. Bd., A. 1954 S.C. 630.
66. Coop. Rank v- Industrial Tribunal, A. 1970 S.C. 245 (para. 10).
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a co-operative society or other association, 67 after its formation, and in exercise
of the power to make bye-laws as conferred by the governing statute?

Two Division Benches of the Supreme Court 66'68 have held that such
bye-laws may be operating as contract as between the society or association
and its employees, 6 but they have no statutory force of the same nature as
Rules framed in exercise of statutory power. 66 The result will be that such
bye-laws, though of a statutory origin, shall not be binding on third parties
or would not be binding on an Industrial Tribunal; 66 not would they attract
the operation of the rule of ultra tires.

The Author finds it difficult to agree with the foregoing view and would
prefer the view taken by another Division Bench in the Megna Mill.scase,7
where it was held that a contract made in violation of the formality prescribed
by a bye-law made by an Exchange Association in exercise of the power
conferred by statute 67 was "illegal and void". 67 Another Division Bench fig has
given full statutory effect to a bye-law of a co-operative society, by invalidating
the constitution of a Board of Directors made by the Registrar in contravention
of the provisions of a bye-law, and in accordance with the dictates of the
Chief Minister.

It should also be pointed out that in the U.K., it is well-established
that intra tires bye-law, like other statutory instruments, may be enforced
in the same manner as a statute, and no exception appears to have been
admitted in the case of bye-laws made by any society by virtue of statutory
power. 70 A distinction must be made between a bye-law made in exorcise of
power conferred by statute and a bye-law made in exercise of power conferred
by the constitution or articles of association of a corporation or non-statutory
society.

(TI) STANDING ORDERS UNDER THE INDUSTRIAL EMPLOYMEN'I'
(STANDING ORDERS) ACT, 1946.

Standing on an analogous but independent footing are the Standing
Orders which are made by industrial establishments which are governed by
the Industrial Employment (Standing Orders) Act, 1946. But for this Act such
standing orders would have belonged to the realm of the law of contract,
being the conditions of service agreed to between the employer and employees
of an industrial establishment/But this Act provides that in the case of
certain industrial establishments, such as the Railways or other establishment
to which the Factories Act or the Payment of Wages Act applies, the draft
of such Standing Orders must be submitted by the prescribed officer fbr being
certified and a Standing Order would be enforceable only after such officer
certifies it after being satisfied that it is intra tires and 'reasonable'. The
Act also provides for an administrative appeal against the order of the
Certifying Officer (s. 6). Once a Standing Order is so certified, it acquires a
'statutory' force; 72 in other words, a certified Standing Order becomes 'part

67. E.g., under s. 11 of the Forward Contracts (Regulation) Act, 1952; Megna
Mills v.Ashoka Marketing, A. 1971 S.C. 166 (paras. 4, 6, 7).

68. flabaji v. Nasik Co-operative Bank, A. 1984 S.C. 192 (para. 15).
69. State of T.N. v. Abe, A. 1984 S.C. 322 (paras. 14-16).
70. 1-lalshury, 4th Ed., Vol. 44. paras. 981-982; Vol. 28, paras. 1323 et seq.; Vol.

9, para. 1280; R. v. Spencer, (1766) 3 Burr. 1827 (1837).
71. Ilalsbury, 4th Ed., Vol. 9, paras. 1280-1283.
72. Bagalkot Cement Co. v. Pathan, A. 1963 S.C. 439 (443).
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of the statutory terms and conditions of service' 73 between the employer and
employees of the industrial establishment concerned, and the statute imposes
a penal sanction upon an employer who acts in contravention of a Standing
Order so certified,

The Supreme Court has even upheld the validity of a State Law, duly
made, which provided that a certified Standing Order would, in specified
cases, prevail over the contrary provisions in a Central Act. 74

A finally certified. Standing Order cannot be modified except in the
manner laid down in s. 10 of the Act. 73 Once a Standing Order has been
duly modified, the Court would not interfere with it unless it has contravened
any provision of the Act or any other statute or is shockingly violative of
fairness or justice. 1

Since Standing Orders have to be made in discharge of the statutory
obligation imposed by s. 30 of the Act upon the employer of an industrial
estalishmerit, Standing Orders should be so interpreted as to make them
consistent with the compliance of that statutory obligation, 76 and with the

scheme of the Act. 
72 Otherwise they will be ultra circa and invalid."

For the violation by an employer of the terms of a Standing Order,
which has been duly certified under the Act, the following remedies are open
to the aggrieved employee

(i) Criminal prosecution, with the sanction of the appropriate Govern-
ments under s. 13(2)-(3).

(ii) To raise an industrial dispute for adjudication under the Industrial
Disputes Act, 194717

(iii) Reference to a Labour Court under a. 13A of the Industrial Employ-

ment (Standing Orders) Act. 78
(iv) Suit for wrongful dismissal.76

(v) As to whether a Petition under Art. 226 of the Constitution would
lie--in one case, 76 thw Supreme Court kept the question open, after a finding,
on the merits, that the Standing Order in question had not been violated.
But such relief cannot be available if s. 13A of the Industrial Employment
(Standing Orders) Act be held to provide a self-contained remedy for an
improper 'application' of a Standing Order. 78

Constitution, Statute, Rule and Administrative Order.
Action in exercise of power under a rule framed under a statute cannot

override the statute. 78a
Rule which contravenes any of the provisions of Arts. 14-16, 19, 229,

234, 310(1), 311(7) or 311(2) is void .78b
Government has power under Art. 309 proviso to make and amend

73. Workmen of Dewan Tea Estate v. Their Workmen, A. 1964 S.C. 1458 (1463).
74. Hisser Electric Supply Co. v. State of UP., (1966) 2 S.C.R. 863.
75. Ghazinbud Co. v. Certifying Officer, A. 1978 S.C. 769 (para. 3).
76. Nagpur Electric Co. v. Shreepathirao. A. 1958 S.C. 658 (663).
77. Cf. U.B. Dutt & Co. v. Workmen, A. 1963 S.C. 411 (412); Murugan Mills

v. Industrial Tribunal, A. 1965 S.C. 1496 (1497); Guest, Keen, Williams Ltd. v. Sterling,
A. 1959 S.C. 1279 (1284).

78. Salem Electricity Co. v. Employees, (1966) 2 S.C.R. 498 (505).
78a. Major Radha Kishon v Union of India, (1996) 3 S.C.C. 507.
78b. State v Nripen Bagchi, A. 1966 S.C. 447, 450; Mad Barn v N.E.F. Rl y , A.

1964 S.C. 600, 610; State v Padmanabhccharya, A. 1966 S.C. 602, 605.
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rules even retrospectively. But it cannot take away vested right. The amendment
must be reasonable and not arbitrary,IC But statutory rules cannot be
amended or superseded by office memo or administrative order. 78c Rule made
under Art. 309 can be amended only by a rule or notification duly made
under Art. 30978d

Statutory rule prevails over executive order. lto. Notification having no
statutory force cannot prevail over statutory rules. 51 -

Rule has a statutory force and so it is enforceable in a court of law.'
Statutory power cannot be limited, restricted or circumscribed by any

rule framed under the statute. 78h
Circulars of the Board are binding on the Income Tax Department.

They are in the nature of contemporaeect ex	 uoost) furnishing legitimate aid
in the construction of relevant provisions, 78i 

Circulars of the Board are
statutory in character. 7 Circulars issued by the Department are clearly
meant to be accepted by the authorities. '8

Expert Committee laid down modalities for identification of the logs
and the wood purchased from the auction depots. Administrative instruction
issued accepting the modalities has no force of statutory rule. 781

(III) RULE, REGULATION, ORDER.

These are all instances of subordinate law-making by the Executive
under statutory authority.

I. S. 3(51) of our General Clauses Act defines it rule as a--
"rule made in exercise of a power conferred by enactment, and shall include

regulation made as a rule under any enactment".
A rule is of general application in the same way as a statute, differing

only in the nature of the authority by which it is created.
"Rules made under an Act.., are to be of the seine effect as if contained in the

Act and are to be judicially noticed, must be treated for all purposes of construction
or obligation or otherwise, exactly as if they were in the Act. If there is a conflict
between one of these rules and a section of the Act, it must be dealt with in the same
spirit as a conflict between two sections of the Act should be dealt with. If reconciliation
is impossible, the subordinate provision must give way, and probably the rule would
be treated as subordinate to the 6cLLiun."'

In other words, when a rule, regulation or notiflcation made under statutory
authority is 'validly made under the Act, i.e., is intro cires the regulation.inaking
authority, 81 

it should be regarded as part and parcel of the statute itself and should
be regarded as though it were contained in the Act itself.82

78c. Aggarwal v State, A. 1987 S.C. 1676.
78d. Nogarojan v State, A. 1966 S.C. 1942; Su/.rna v Slut,', A. 1967 S.C. 1261.
78e. Kumar v Union of india, A. 1982 S.C. 1064.
78f. flhi agwoti v Cliandriuneet, A. 1966 S.C. 735.
78g. State v Bellary, A. 1965 S.C. 868.
78h. Delhi Science Forum v Union of India, (1996) 2 S.C.C. 405 : A 1996 S.C. 1356.
78i. KP. Ver&km v ITO., (1981) 4 S.C.C. 173 : 1981 S.C.C. (Tax) 293 : (1981) 131 LT.R 597.
78j. Kt'shaujj v C.I.T, (1990) 2 S.C.C. 231	 1990 S.C.C. (Tax) 268 : (1990) 183

I.T.R. 1.
78k. C.l.T. v Vasudeo, 1993 .Supp. (1) 5CC. 612.
781. lcindartial v State, (1997) 5 S.C.C. 141,
79. Wicks v. D.P.P., (1947) 1 All ER. 205 CLL.).
80. Kailash Nalh v. State of U.P., A. 1957 S.C. 790 (791).
81. Ibrahim V. R.T.A., (1953) S.C.R. 290 (298).
82. Cf. ?'ika Roinji V. Stale of UP., (1956) S.C.R. 393 (448); Willingdule v.

Norris, (1909) 1 K.B. 57.
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In our Supreme Court decision in Ibrahim v. R. 7' 	 there are certain
observations which should be read in the above light

"Reliance was placed on a passage at p. 299 of Craies an Statute Law as laying
down that a bye-law must not be repugnant to the statute or the general law. But
bye-laws and rules made under a rule-making power conferred by a statute (10 not
stand on the same footing, as such rules are part and parcel of the statute itself."

Rule-making power may be conferred not only by a statute but also
by a statutory order.83

H. Broadly speaking, there is little difference between a rule and a
regulation, excepting that wheie a rule-making power is vested in a non-
governmental body, e.g., a statutory corporation such as a University; 84 the
subordinate legislation is usually called a regulation -

Sometimes the power to make rules as well as regulations is vested
in the same authority, e.g., the Central Government—by Cs. 29-30 of the
Mines Act, 1923, and if made in compliance with the formality prescribed
by the Act, and if not inconsistent with the Act, both acquire the same status
of "having effect as if enacted in this Act" 8" Es. 31(4)]. In such a case, the
apparent distinction between the two powers is that while the Rules deal
with major problems arising under the Act, the Regulations are to provide
for minor and subsidiary matters.

It has also been held that regulation, made in exercise of a statutory
power, amounts to a 'rule' within the meaning of s 24 of the General Clauses
Act.

III. While a rule or regulation 66 is general in scope, an order is specific
Legislative, administra- in its application and its function relates more par-
tive and quasi-judicial	 ticularly to the execution or enforcement of some
orders,	 rule previously made, or of some provision of the

statute itself to particular cases or classes of cases.86'87
Since an order is specific in its application, a nice question arises as to
whether a particular order is legislative in nature or merely administrative.
If it embodies the decision in an individual case, it is an administrative
order, and, if the administrative authority, in making such decision, has the
obligation to follow the judicial method, the order is called 'quasijudicial'.899°
If a superior administrative authority issues an order as to how his subordinate
should dispose of an individual case, it is an administrative directionY' If,
however, the order or direction lays down the rule according to which cases
of the same nature are to be disposed of, it becomes legislative in character,92

83. Cf. State of Punjab V. Dial, A. 1983 S.C. 743,
84. E.g., ss. 22 .23 of the Mysore University Act, 1956 (Mysore University v.

Gdpala A. 1965 S.C. 1932).
85. Chief Inspector of Mines v. Thapar, A. 1961 S.C. 838 [842, 845].
86. Cf. Att. Gen. for Alberta v. Huggard Assets, (1953) 2 All E.R. 951 (961) P.C.
87. But in legislative practice, the distinction between these three forms is not

always maintaned and the Committee on Ministers' Powers considered the desirability
of maintaining the distincton as suggested by them [Report, (1032) Cind. 4060, p. 6.1

88, E.g., an order of detention of a person under r. 30 of the Defence of India
Rules, 1962-

89. Cf. Danjcharsd v. Dy. Comtnr., (1954) S.C.R. 578.
90. These will he dealt with separately.
91. Blackpool Corporation v. Locker, (1948) 1 All E.R. 85 (91).
92. lVillapoint Oysters v Ewing, (1949) 174 F. 2d1676 (687-88), cart. denied,

(1949) 338 U.S. 860. [In this connection see the orders issued under the Essential
Commodities Act or the Defence of India Act, such as the Iron and Steel Orders,
Foodgrains Control Orders—Cf. Union of India v, 13han,nal, A. 1960 S.C. 4751.
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and such order assumes the form of subordinate legislation, provided it is
used under Standing Authority.

Order distinguished from rule.
The distinction between an administrative order and a legislative order

is thus one (if' degree and is based upon the question whether the general
or the individual aspect is predominant in the applicability of the order, 

92

that is to say, whether the order seeks to determine the existing rights and
liabilities of named parties or is directed at future 'situations' rather than
particular persons. 92 In short, if it is specific in its application, it would be
an administrative order; 

9.1 it would be legislative in nature only if it is general

in its application
Thus,—
In the U.S.A., it has been held that 'rate-making', i.e., the prescription

of specific maximum or minimum rates to be charecl by carriers or other
public utility services, is a 'qicas-lc'gislci five' fuoction 1 and that, accordingly,

an administrative order which
"prohibits the company front 	 rates higher than those prevailing in

1913, in effect prescribed maximum rates for the service. It was, therefore, a legislative

order".
The English decisions also demonstrate that to classify the function,

in particular cases, may not always be all 	 task; for, the question is one

of cubstance, not. of form.96
1. Defence Regulation 51 empowered the Minister of health to take possession

of any land and to give such directions as appeared to him to be necessary or expedient
in connection with the taking of possession of that land, and also empowered the
Minister to delegate these functions to such extent and subject to such restrictions as

he thought proper.
The Minister at Iloalth isscic'd certain cireulars to the local authentic., empowering

to take possession of lands, subject to certaii I conditions hid clown in the ci renters.
'l'hese conditions were changed from time to time by issuing fresh circulars. Amidst
these conditions, e.g.. were-40 that a house could not be requisitioned unless unoccupied;
(ii) that furniture should not he requisitioned. Heir!, the circulars amounted to legislative

in character and not niece cxcrci tic'S directions in the matter of taking possession of a
land. For, they conferred powers on the corporations to take away individual rights
which they would not have otherwise possessed and also imposed on them duties for
the reasonable protection of the individual house-owner. They were not mere executive
directions as between the Minister of Health and the Corporation. Such sub-delegation
was not authorised by the Regulation. 

96

- 2 The Electricity Comn:cissi one rs were empowered by statute to formulate
schemes for effecting iniproen0t5 for the supply of electricity in a certain district,
and were directed to hold inquiries upon the schemes- 'their decisions would conic into
operation only after they were confirmed by the Minister of Transport and approved
by resolution of both houses of Parliament. When the Commissioners proceeded to hold
all the Electricity Company applied for a Prohibit ion to restrain the Commissioners
art the ground that the scheme formulated by them was ultra vices. The Court of Appeal
granted the writ, holding that the Commissioners were exercising judicial and not

93. See next Chapter.
94. flrizwio Grocery Co. v. Atchison P. & S.R. Co., (1932) 284 U.S. 370.

95. Oklahoma Operating Co. v. Love, (1920) 252 U.S. 331 (335).
96. Blackpool Corporation v. Locker, 1(1948) 1 All F.R. 85 (91). Scott, L.J.[. [But

the act of requisition, in a specific case, is an administrative act: Lewis/cam B.C. v.

Roberts, (1949) 1 All D.R. 815 (829)1.
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legislative functions, in deciding upon the scheme and that "as they are proposing to
act in excess of their jurisdiction they are liable to have the writ ofProhibition issued
against them". 97

Indian instances of statutory orders of a legislative nature are offered
by the Orders issued under the Essential Commodities Act, 1955, e.g.-

The Iron and Steel Control Order 1956--fixing the maximum selling prices of
various categories of iron and steel.

Sugar (Control) Order, 1966,—regulating the production, storage sale, etc., of
sugar.3

Non-ferrous Metal Control Order, 1958.100

Reasonableness of Rules.

In some quarters, a suggestion has been made 1 that the condition of
'reasonableness', which is applicable to bye-laws must be extended to Rules
as well, and that the subordinate authority, while exercising delegated authority,
cannot avoid the test of reasonableness of exercise of statutory authority,
simply by designating a statutory instrument as a rule or regulation. Since
this view rests on a confusion of several analogous but distinct considerations,
it would be useful to discuss the issue under separate heads.

I. In the U.K., bye-laws are distinguished from Rules on the footing
that while a bye-law is made by a local authority or similar statutory
corporation, a Rule is usually made by a Government Department. Even

though this distinction is often blurred by indis-
U.K.	 criminate nomenclature by the Legislature itself', 2 the

archaic law still prevails that statutory instrument
shall be struck down on the ground , of unreasonableness if it is a bye-law
but not if it is a Rule or regulation.'1

II. No doubt, it is an incident of' statutory power and that it must be
reasonably and not arbitrarily exercised. 	 -

But, as the House of Lords pointed out, 3 common law makes a distinction,
on this point, between executive and legislative powers. Where discretionary
executive or administrative power is vested in a statutory authority, its act
or order will be struck down if it is arbitrary or unreasonable;4 but when
legislative power to make rules or regulations is conferred, the latter may
be invalidated only on the ground of ultra vires and good faith .3

In other words, the Courts do not enter into the policy involved in the
subordinate legislation, except in so far as it is necessary to determine its
vices. Thus, in determining the validity of a statutory scheme, the House of
Lords observed—

"It is entirely beyond the scope of their duty to consider the policy of the scheme,
and they have no power to determine that any modifications should be made in it,

97. R. v. Electricity Co,n,nrs., (1924) 1 K.B. 171 (205).
98. Atlas Cycle Co. v State of Haryana, A. 1979 S.C. 1149 (para. 21).
99. P.P. Enterprises v. Union of India, A. 1982 S.C. 1016 (para. 1); Suh/mno,u/an

v, Union of India, A. 1982 S.C. 902 (para. 3).
100. Narendro v. Union of India, A. 1958 S.C. 430 (paras. 26-28).

1. M. P. Jam, The Evolving Indian Administrative Low (1983), pp. 277-78.
2. Cf. Wade, Administrative f,aw (1977), pp. 703-04.
3. McEldowney v. Fords, (1969) 2 All E.R. 1039 (1058, 1061 . 62, 1066- 67) II.L.;

Sparks v Edward, (1943) 1 All E.H. 1 (6) C.A.
4. Padfield v. Mm. of Agriculture, (1968) 1 All E.R. 694 (HL.).
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unless it is established to their satisfaction that the scheme is one which was not

within the legal powers of its fra nero."°
Thus, where a statute em powers an authority to include in a scheme

'such
provisions as are necessary or expedient, the question whether any

particular proposal in the scheme is necessary or expedient is not a matter

for the Court, and the Court is left with the question whether it call

law/allylaw/ally inserted in the scheme, 6 according to the doctrine of ultra uercs.

But even then the scope of inquiry by the Court is narrowed down by

conferring tit 	 power to provide for the general object of the Act.6

Thee decision in Gout in us. v. Cure & De'ley8 is sometimes supposed to

he :u authorit y for the proposition that a statutor y regulation is subject to

judicial review on the ground of unreasonahleness. But in this case the

regulation was struck down  o il 	 ground that it was tt/trci totes oil

counts, as an exercise of power that had not been conferred by the statute.

It did not lay (Iowa that a regulation (like a bye-law) could he invalidated
on the ground that it provided for something which was unjust or improper.

This case,° along with others, has been reviewed by the house of

Lords in McEldowaey's case, 3 and there it has been authoritatively laid

(Iowa that the only grounds ,poll a Rule or Regulation could be

invalidated are—
that it is a If ra tires, having exceeded the power conferred by the statute

or transgressed the conditions imposed by it;
(ii) that it has not been made in good faith, i.e., for the purposes for which

he posce r of subordinate legislation had been confer red u po is tile P ule - in ak iag

authority.' 
10

(B) U . S. A.—In the U.S.A., not only bye-laws, but any kind of statutory

- S.A.	
instrument is subject to judicial review on substantive

grounds apart front 	 general ground of u/tics cites

'l'he Court is entitled to say whether there is a rational relationship

between the statute and the subordinate legislation macIc under it, e.g.,
whetner the rule or regulation is 'reasonably appropriate and calculated to

carry out the legislative purpose, but not whether a different regulation
could have been made to effectuate thee purpose of the statute 

12

The Court is, however, concerned only to see whether it is capricious

or arbitrary and would not inquire into its vescl0in. 1 Nor will the Court

inquire as to whether the circumstances or facts upon which the administrative
authority has been authorised by the Legislature to make the i-riles or

regulations existed at the time of their making or continue to exist.

As in the case of a statute, if the Court harls	 regulation iievalicl, it1.
will simply annul it instead of amending it so as to make it valid,

5	 In re Endowed Schools Act, (1894) A.C. 252 255).

6. i'a yli r v. Brighton Corpus. (1947) 1 All E P. 861 (C A.

7. Present v. l(ir,nirighnuui Corpn., 1954) 3 All E.R.	 696 C.A.

8	 ('ooioirs. v. Cure & Deelev, (1961) 3 All E. 	 641 (659) Q.B.D.

9.	 Vu/c, Wade lop. cit I, l 711.
1))	 ('ar/tone v. Contours., (1943) 2 All P.R. 560: A.G. for Canada v. HaI1t

1952) A.C. 427.
11	 Ma,t/tnttaut General Equipment V. COMM'-,. (1936) 297 U.S. 129.

12	 Fed. Securit y ,Adnnnistratrr v, Quaker Oats, (1043) 318 U.S. 218 (231-33).

I: t.	 Pacific Stat's Box v. White, (1635) 296 U.S. 176 (182).

14	 National Broadcasting Co. v. U.S., (1943) 319 U.S. 190 (216).

15.	 H3'nes v. Grimes Packing Ca., 119-1))) 3.37 U . 86.
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Court will not substitute its own judgment for that of the administrative
authority. 16 Thus, where the definition of 'area of production' in a Regulation
was ultra vjreS by reason of the inclusion of elements not warranted by the
statute, the Court simply annulled the entire definition instead of modifying
it so as to bring it in conformity with the statute, with the observation

"It is not our duty to write a defioi)i,,ii. ('list is dlii' Adnill istratoi's ,lii(v

In the U.S.A., even in the non-constitutional sphere, the 'reasonableness'
of the rule or regulation is all condition in the sense that it must
he reasonably appropriate and calculated to carry out the legislative purpose'',
and it is for the Court to dLtornune whether it is so reasonably appropriate.

Where constilot oii:t]il	 is impugned, the question of reasonihh'n as
also arises oil 	 footing of 'Due' Process'. 11

(C) In Indict, while it is well-settled that the exercise of discretionary
administrative power would be struck down if it is

I/li/jo	 .	 a mhitr;iry 17 or perverse, 17 i.e., where no reasonable
person could have come to the impugned conclusin

L11)011 the materia]s l,etore the authority; I 110 it has also been established that
the Court cannot i ntert're with the legislative power to make rules or
regulations,	 say, for fixing rates of charges for public services.

En India, however, there is a constitutional ground upon which the
Court may use the touchstone of reasonableness of

Constitutional ground.	 a rule or regulation, just as it may use the same
test to determine the validity of the parent Act itself

which conferred the rule-making power.
If a bye-law, rule, regulation or order operates - as a restriction upon

- i liiiiduneittaI i-iglit go.irantee (I by Art. 19 1 it niut, ill to he va]il. Ie
reasonable' and, in such cases, the rule etc. becomes subject to the add it emil
ground of attack as having imposed an 'unreasonable restriction' on (lii'
fundamental right. 20

Whether a Rule purported to be issued under statutory power
can be construed as an administrative instruction.

I. As stated earlier, all 	 u//es statutory Rule would have the
effect of law as if it had been enacted as part of the statute.

Rut it may he that though a statutory authority has the power to
issue a Rule for the purposes specified iii the Act, the Rule so framed is
ultra vires the statute, either substantively or procedurally. 21 In such a case,
it would not have the force if law, and, therefore, nobody could enforce such
Rule in a court of law; but even there is no bar to its bein treated as an
administrative instruction or direction, inter-departmentally.2

The foregoing proposition was well illustrated by the decision of the
Supreme Court in the case just cited :21

16. Addison v. Hotly Hill Fruit Products, (1911) :122 U.S. 607.
17. Nczroyomm V. Stole of Mo/ici,oslitrim, A. 1977 S.C. 183 (para. 10).
18. Veokotnrci nina v. Union of Indict, A. 1979 3. C. -19; I3olclemi v. Union of Jim i/ia,

A. 1961 S.C. 70 (paras. 4, 8).
19. Noruyoo v Union of India, A. 1976 S.C. 19)6 (i'. 7) ('It.; 'Tru.7,' 	 V.

,lmmumi land, A. 1975 S.C. 1935 (para. 21)-3 Judges.
20. Cf. Rashid V. Mmmazcipol Rd., (1950) S.G.R. 566; Chonclrakont v .Jas;it. A.

1062 S.C. 201; (Jumiimpiiti v. Stole of Ajoicr, A. 1955 S.C. 188; ,e'ukul Pap ,ls v. I 'am
U/ India, A. 1962 S.C. 305.

21. Regina v. St. .4.H.E. School, A. 1971 S.C. 1920 (paras. 11-14).
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['art 11 of the Rules made in 1939 under the Madras Elementary Education Act,
1920, relating to Government recognition and aid of elementary schools was held to be
ultra Ores because the provisions of time Act relating to recognition and aid had been
repealed before 1939. The Court accordingly held—

(a) that since the Rules could not operate as statutory Rules, a teacher of a
school who had been reduced iii rank in contravention of the provisions of these Roles
could not maintain any legal action as against the management of the school. The relations
between the teacher and the school would continue to be governed solely by the tennis of
her contract of employment, as in the case of all non-statutory private e ir plo 3 meats;

(h) that, neverthless, the Rules would operate as administrative instructions
sued by the Governmentmacnt to its 001cc rs dealing with the matter of recognition aiid

cud; hence, if a teacher was reduced or removed otherwise than in accordance with
these Rules, Government might withdraw recognition or aid from the management of
such school. But that would be ci matter as tietween the Government amid the school,
inch a third party such as an employee of the school1 could not claim any legal right
to he enforced against the school, in a court of law.

II. As to a S t a t u to ry order being construed as an administrative

direction, see post.

(IV) NOTIFICATION.

1. Though the word 'notification' is used in certain sections of the
General Clauses Act, 1897 (e.g., Os. 20-21) as species of statutory instrument,
it is not defined in that Act, presumably because its meaning is clear, namely,
that it is an instrument, by publishing which in the Official Gazette (or
otherwise), 'some other action of the Government, such as the making of a

rule, 22 or an order, or the exercise of some power conferred by statute is
brought to the notice of the public.

Thus—
(a) S. 3(1) of the Defence of India Act, 1952, provides—

e Central Government  ma a',', by notification in the Official Ga ze tte, direct such
rules as appear to it necessary .....

lb	 S. 4 of the same Act offers an instance of a notification publishing

an order
"The Central Government may, by notification in the Official Gazette, direct by

general or special order that any persons not being members of the Armed Forces shall
he subject to naval or military or air force law

2. A notification is to be distinguished from a public 'notice'. Sometimes
the sauce statute provides for the jostle of both; while the notification is
intnncic'd to effect the rights of parties, public notices are intended to he
issued fur the information of the public as regards the go1 icy of the Government

or the like. 
23 Such public notices have no statutory force and ma y , therefore,

be changed without repealing earlier notices, and without any furmcohitv.4

3. A public notice, again, is to be distinguished from an tuclmumriuul
notice which has to he served upon a person to be affected in his civil
rights by the order of a statutory authority. Whether required by the statute
Specifically or not, such notice is an ingredient of natural justice which niust
he given to the person in order to givehim an opportunity to make his
representation to the action propusecl, 2 except where there are exceptional

22. Cf. U,aeimi of hid/u v. Kjs/ic,igeirh Mills, A. 1961 S.C. 683 (686).
23. Vallahlmdos v. Municipal Co,rinuttce, A. 1967 S.C. 133 (para. 5).
2 .1. East India Commercial v. Collector, A. 1962 S.C. 1893 (para. 33).
25.	 Not-Ili Bihar Agency v. State of JIm/mar, A. 1981 S.C. 1758 (para. 2); ½lacmgimndari

v. Eric ii ta,' Engini'ir, A. 1978 S.C. 930	 a rat.. 17-181, Era.stu,i Ei 1 uipoient v. State of

W.B , A. 1975 S.C. 266 (269).
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circumstances which make it inexpedient to issue such notice before the action
is taken.29

Where the giving of such notice is required by the relevant statute,
expressly 27 or impliedly,'' such condition is construed by the Court as
mandatory, 27-28 and in default, the resultant order is invalidated, apart form
the general principles of natural justice.

4. Like other kinds of subordinate legislation, a notification is subject
to the rule of ultra utres; but a mere reference to a wrong section of the
Act as the source of the power would not vitiate a notification.29

5. A notification sometimes takes the nature of conditional legislation,
which is issued as a pre]immarv for the application of (he Act in a particular
area or with respect to a particular subject-matter. 3°

6. Where a statute authorises an authority to delegate his powers to
some other person "authorised in this behalf", he may name his delegate or
delegates by a notification. 3 ' Similarly, a. 3(2) of the Central Excises and
Salt Act, 1944, empowers the Central Government to fix the tariff value of
articles by notification in the Official Gazette, and a. 5 of the same Act
empowers it to declare a territory as 'foreign territory' for the purposes of
the Act. S. 20 of the East Punjab Safety Act, 1949, empowered the Provincial
Government to declare the whole or any part of the Province as a 'dangerously
disturbed area', for the purpose of applying the special procedure for trial of
certain offences under the Act.3

7. Like any other statutory instrument, a notification may be ultra
ares, if it transgresses the powers conferred in this behalf by the statute32
or the relevant statutory instrument; 33 or unconstitutional, if it offends aainst
constitutional provisions.' t " But, if intra vjres, it has the force of law,
has to be read along with the statute.36

V) RULES MADE BY COURTS

The superior Courts, in all countries, possess the power the make rules
to regulate proceedings before them, as ancillary to their judicial powers.

Being conferred by statute, the power to make such rules is subject
to the Ii in itation of ultra u/ri's like any other sLit ut ny

	

England.	 instrument. 37 A rule made by Court most not,
therefore, he repugnant to the provisons of the Act

which conferred the power. 38 'l'he rule must he interpreted so as to he reconciled
with the statute, 19 but if it cannot be reconciled, it must give way to the plain

26. Bd. of Mining Exci,n. v. I?nnijee, A. 1977 S.C. 965.
27. Nan/i v. Asst. Custodian, A. 1980 S.C. 1157 (paras. 4.5).
28. C.A.T.A. v. A . P. Govt., A. 1977 S.C. 2313 (pars. 22); N. S. 'I'iiinspoi't V.

State of Punjab, A. 1976 S.C.,7 (paras. 5,7).
29. Maunath Municipality v. S.C. Mills, A. 1977 S.C. 1055 (paras. 8-9).
30. Tit/sipur Sugar v. Notified Area Committee, A. 198)) S.C. 888 (pars. 18).
31. Cf. Ilabeeb Md. v. State of Ilvderubad, (1953) S.C.R. 661 (674).
32. Ct Capt C/ia,uJ v. Delhi Ad,aimust,-atjon, A. 1959 S.C. 609 (616, 217).
33. B/magicati Saran v. State of UP., A. 1961 S.C. 928 (932-33).
:34. Har,iani Singh v. I/TA.. A. 1954 S.C. 140; Ma,iubliaj v. Union of [nil/u,

A. 1961 S.C. 21; 'Iilia Ranijm v. State of UP., A. 1956 S.C. 676 (711); D.S. Mills v.
(lnim,i of him/to, A. 1959 S.C. 626 ((5321.

35. Kudos/i Not/i v. State of U.P.,A. 1957 S.C. 79)) (791).
36. State of Bommibay v. Balsoro, (1951) S.C.R. 682 (718-19).
17. R. V. Ilenterstmn, (1898) AC. 720 (729) P.G.
38.	 Irvin v. As/m'ir, (1870) L.R. 5 Q.13. 208 (211).
:39. Ihie/ie,rm/.s v .10 uI Jo,fra (1848) 6 Moo. P.C. 381 (398).
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tories of the latter. 40 It must not impose conditions not warranted by the

stat1_lte. 4 In other respects a rule is to be interpreted by the same principles

Of construction as are applicable to statutes. 42

On the other hand,-'-

An i/i/rn cares rule made by Court has the force of a statute and may

override an earlier statute. 
1.1

In India, such power is conferred by the Constitution itself. So far as the
Supreme Court is concerned, the relevant provision is Art. 145)1), which says—

Subject to the p rovisil ns of any law made by Part iament, the Supreme Court
111.-k v from ti 11/C iii time, with the appruval of the P res dent,

ti n/in.	 make rules for regulating generall y the practice and procdure
of the Court including,—

rules is to the persons practising before the Court .......

I. In exercise of this power, the Supreme
Supreme Court.	 Court has made the Supreme Court Rules, 19504i

The rule-making power of the Supreme Court is subject to twofold limitations:

(i) Since these rules come within the ambit of Art. 13(3)(a) of the

Constitution, it is evident that, though made b y the Constitution itself, they

are subject to the Fundamental Rights, e.g., Art. 14,° or Art. 32.46 The

Supreme Court has, in fact, struck down a rule framed b y itself, requiring

security for costs to be furnished for moving -,I Petition under Art. 32, holding

that such a condition retai cls or obstructs the individual's right to move the

Stipi'eiue Court under Art. 32, which is itself a guaranteed righit.a

(ii) Apart from constitutional limitations, the Rules made by the Supreme

Court are also subject to the doctrine of ultra circa inasmuch as the rule-making

power under Art. 145(1) may be exercised only for the purposes specifically
enumerated in sub-clauses (a)—(j) of that clause, The question, accordingly, may

arise whether a particular rule comes within the ambit of the relevant sub-clause

or sub . clatiscs. In determining the dluestion of rim's in this context, the relevant

sub-clause must be given a liberal interpretation inasmuch as, apart froiii Rules,

a superior Court has the inherent power to regulate proceedings before it. 4

I urtber, if a i'rile is inconsistent with any Act of Parliament. the latter

shall prevail, e.g., where the period prescribed by the Rules is different from
that prescribed by the Limitation Act. 47 This is ensured by the words 'subject

to the provisions of any law made by Parliament' at the beginning of Art.

245)1) of thc' Constit titian.

II As regards the high Courts, there is no provision exactly corresponding

to Art. 145(1). Their rule-making power is derived
High Court.	 from various sources. Thus, Cl. 10 of the Letters

Patent of the Calcutta I'I,igh Court empowerrs the

I-high Ccci rt to make rules "fiji' the qualification and admission of proper
persons to practise before it. Sec. 14 of the Indian Bar Councils Act, 1926,

41).	 Doris, c.r par/c, 11872) L.R. 7 Ch. App. 526 (529).
41.	 R. v. Beet, (1898) I Q.B. 349 (355).
42,	 Don/i,rd V. Mc/t,uilty, (1883) 8 App. Cas. 453 (460).
4:3.	 Garnett v. Proc/Icy, (1878) 3 App. Cis. 944 (950).
44. See C5, Vol. 6, pp. 309 et seq.
45. Snot Rain, in re, A. 1960 S.C. 932.
46. Pain Cha,id v. Excise Conimr., A. 1963 S.C. 996 (1001, 1003); Lal Rii,ii V.

Supri'o' Cia,'! of India, 1967) 11 S.C.A. 68; (1967) 2 S.C.R. 14 constitutionality upheld].
47. PurE/am SornPiv v. S/n/i' of A.P A. 1966 S.C. 38.
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similarly, preserved the power of the High Court to make rules to determine
the persons entitled to plead and act in its Original Side.48 Sec. 106(1) of
the Government of India Act, 1915, preserved the power of the 1-ugh Courts to
make rules "for regulating the practice of the court, as are vested in them by
letters patent". This power was continued by s. 223 of the Government of India
Act, 1935, and it has been further continued by Arts. 225 and 327(1) of the
Constitution. 49

The continuance of the rule-making power under the Constitution is,
however, subject to two limitations

(a) the provisions of the Constitution.
(b) legislation by the a

°
ropriate Legislature, under Entries 78, 95 of

List 1; 3 of List 11 	 46 of List III.
In exercise of its legislative powers conferred by the Constitution,

Parliament has enacted the Advocates Act, 1961, s. 34 of which empowers
the High Courts to make rules "laying down the conditions subject to which
an advocate shall be permitted to practise in the High Court and the courts
subordinate thereto". The corresponding provisions of the Letters Patent and
the Indian Bar Councils Act, 1926, are repealed by this Act.

Since the rule-making power of the High Court derived from the
pre-existing law is subject to legislation by the appropriate Legislature under
the Constitution, it is obvious that any pre-existing rule which is inconsistent
with a law made by Parliament, e.g., the Supreme Court (Practice in High
Courts) Act, 195151 such rule will be void.

(VI) SCHEME

I. A scheme framed under statutory power is another form of subor-
dinate legislation. A scheme works out the ways and means for implementing
the object of a law, particularly, relating to welfare measures .,2 Thus, the
Coal Mines Provident Fund and Bonus Schemes Act (XLVI of 1948) empowers
the Central Government to frame a scheme for the payment of bonus to
employees in coal mines and provide for the matters specified in the Schedule
to the Act. Though a 'scheme' is not mentioned in Art. 13(3) of our Constitution
nor defined in s. 3 of the General Clauses Act, it is a species of subordinate
legislation and, as such, is referred to in s. 20 of the General Clauses Act.
It is treated as a rule or regulation, and interpreted in the same manner,53
subject to the rule of ultra tires. 5254 It would also be invalid as vitiated by
rncila fides if it is made not according to the statutory requirements but
under the influence of an extraneous authority, e.g the Chief Minister .55

When a statute is declared unconstitutional, a scheme framed thereunder
falls with it. But it has been held that when a State Act becomes void owing to

48. ,4swini v. Arabjada, (1952) S.C.R. 1 (9, 27).
49. St'shndrm v. Prot, of Madras, A. 1954 Mad. 543; Mahendra v. Darsun, A.

1952 ['at. 341.
50. Pramatho v. Chief Justice, A. 1961 Cal. 545 (553). The effect of this decision

has, however, been nullified by amending Entry 78 of List I itself, by the Constitution
(Fifteenth Amendment) Act, 1963.1

51. This Act has been repealed by the Advocates Act, 1961.
52. Trust Mai Lac'hrnj s'. Inmprot.enment Trust, A. 1963 S.C. 976 (pars. 2. p. 10).
53. v. flJirmister of Health, (1929) 1 K.B. 619.
54. Prescott v. Bcrrniighon i Corpn., (1954) 3 All E.R. 698 (CA); Yaffe's case, see ante-
55. Thiwjee v. State of AP., A. 1964 S...962 (970).
56. Sadosib v. State of Orissa, (1956) S.C.R. 43 (59).

B:AE, - 10
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repugnancy to a Central law, schemes framed under the State Act prior to
the moment when the repugnancy took place, remain valid as regards past

transactions, .57

There arc circumstances under which the function of framing a scheme

may have to be classified as quasi-judicial 5 8 e.g., where it would affect the
civil rights of individuals and the statute requires it to be made only afl.cr
giving interested parties a reasonable opportunity of being heard. 

59

In India, an instance to the point is offered by s. 68C of the Motor
Vehicles Act, 1939, which empowers a State Transport Undertaking to prepare
a scheme where it is of opinion that it is necessary, in the public intorest,60
to run any transport service by the State Transport Undertaking to the

exclusion, complete or partial, of private operators. It
Scheme under Motor can take up apart or whole of an existing route 61
Vehicles Act,	 or a new route 6l and this should he specified in the
scheme. The scheme has to be published in the Official Gazette and any
person affected by the scheme has the right to file objections thereto before
the State Government under s. 68D and the latter must hear the objections

quasi-judicially and in consonance with the principles of natural justice, 
.59

because sub-sec. (2) of a. fiSH provides—
"The State Government may, after considering the objections and giving an opportunity

to the objector or his representatives and the representatives of the State Transport
Undertaking to he heard in the tastier, if they so desire, approve or inothfy the scheme."

'Hearing of an objection may involve personal hearing and the taking
of evidence if any party desires to introduce evidence and the State Government

may decide as to its relevancy. 64
&_scheme would also he vitiated where it constitutes a fraud tin the

statOte, ° or a inala tide exercise of the statutory power.
II. In this context, it is to he noted that even though a non-statutory

scheme has no legislative scheme, it has been legally enforced on various

grounds, such as estoppel, 7 beneficial object of the scheme , bS fundamental

right being involved.69

57. Deep Chand v. Stole of U.P. A. 1959 S.C. 648 (667-69).
58. See R. v. Electricity Co,n,nrs.. (1924) 1 K.B. 171 (C.A.).
59 Nageswora Roe v. AP.S.R.T.0...A. 1959 S.C. 308; Naravanuppa v. Slate of

iySCflO, A. 1960 S.C. 1073.
60. Sentarth Transport v. RT.A., A. 1961 S.C. 93 (97).
61. Srinivasa v. State of Mysore, A. 1960 S.C. 350 (353).
62. Kondala Rao v. A.1'.S.R.T.C., A. 1961 S.C. 82 (93).
63. Nageswara Rao v. A.P.S.R.T.C., A. 1959 S.C. 308 (320, 322, 327).
64. Malik Rem v. State of Rajasthan, A. 1961 S.C. 1575 (1578); Rowjee v. State

of .4.P.. A. 1964 S.C. 962 (970, 972); Saraswati v. State of U.P., A. 1981 S.C. 660 (para. 9).

65. Aswathanarayan v. State of Mysore. A. 1965 S.C. 1848.
66. Kondala Rae v. A.P.S.R.7'.C.. A. 1961 S.C. 82 (88-90).
67. Steel ,Authority v. S.S.S.S., (1994) 1 S.C.C. 274 (pare. 8); I'i . r,Ian,lez v State

of Karnataka, A. 1990 S.C. 958 (pare. 16).
68. Narnv000n v. U.B.[., A. 1990 S.C. 746 (puma. 10-11); Surja V. U,iion of

Inda, (1991) Ii .LS.C. 366 (paras. 5. 7).
69	 Fin rJit V. F nio.'t of Folio, (1994) 1 S.C.-J. 1 (pares. 2, 9, 12, 14); cf. Norendin

V. (own of India, A. 1989 S.C. 2138 (para. 64).


