APPENDIX- I
THE PROCLAMATION OF INDEPENDENCE
MUJIBAGAR, BANGLADESH
Dated 10th day of April, 1971.

WHEREAS [ree elections were held in Bangladesh from 7Lh
Decmber, 1970 to 17th January, 1971, to elect representatives for
the purpose of framing a Constitution:

AND
WHEREAS at these elections the people of Bangladesh elected
167 out of 169 representatives belonging to the Awami League;
AND

WHEREAS General Yahya Khan summoned the elected
representatives of the people to meet on the 3rd March, 1971, for
the purpose of f[raming a Constitution;

AND

WHEREAS the Assembly so summoned was arbitrarily and
illegally postponed for an indefinite period;

AND

WHEREAS instead of [ulfilling their promise and while still
conferring with the representatives of the people of Bangladesh.
Pakistan authoritires declared an unjust and treacherous war;

AND

WHEREAS in the facts and circumstance of such treacherous
conduct Banga Bandhu Sheikh Mujibur Rahman, the undisputed
leader of 75 million people of Bangaldesh, in due fullilment of the
legitimate right of self-determination of the poeple of
Bangladesh, duly made a declaration of independence at Dacca on
March 26, 1971, and urged the people of Bangladesh to defend the
honour and integrity of Bangladesh:;

AND

WHEREAS in the conduct of a ruthless and savage war the
Pzkistani authorities committed and are still continuously
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committing numerous acts of genocide and unprecedented
tortures, amongst others, on the civilian and unarmed people of
Bangladesh;

AND

WHEREAS the Pakistan Government by levying an unjust
war and committing genocide and by other repressive measures
made it impossible for the elected representatives of the people of
Bangladesh to meet and frame a Constitution, and give Lo
themselves a Government;

AND

WHEREAS (he people of Bangladesh by their heroism,
bravery and revolutionary fervour have established eflective
control over the lerritories of Bangladesh;

We the elected representatives of the people of Bangladesh, as
honour bound by the mandate given to us by the people of
Bangladesh whose will s supreme duly constituted ourselves into
a Constituent Assembly, and

having held mutual consultations; and
in order to ensure for the people of Bangladesh equality,
human dignity and social justice,

declare and constitute Bangladesh to be a sovereign People's
Republic and thereby confirm the declaration of independence
already made by Banga Bandhu Sheikh Mujibur Rahman, and

do hereby affirm and resolve that till such time as a
Constitution is framed. Banga Bandhu Sheikh Mujibur Rahman
shall be the President of the Republic and that Syed Nazrul Islam
shall be the Vice-President of the Republic, and

that the President shall be the Supreme Commander of all the
Armed Forces of the Republic,

shall exercise all the Executive and Legislative powers of
the Republic including the power to grant pardon,

shall have the power to appoint a Prime Minister and such
other Ministers as he considers necessary,

shall have the power to levy taxes and expend monies,

shall have the power to summon and adjourn the Constituent
Assembly, and
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do all other things that may be necessary to give to the people
ol Bangladesh an orderly and just Governemt.

We the elected representatives of the people of Bangladesh do
further resolve that in the event of there being no President or the
President being unable to enter upon his office or being unable to
exercise his powers due to any reason whatsoever, the Vice-
President shall have and exercise all the powers, duties and
responsibilities herein conferred on the President,

We further resolve that we undertake to observe and give effect
Lo all duties and obligations that devolve upon us as a member of
the family ol nations and to abide by the Charter ol the United
Nations.

We [urther resolve thal this Proclamation of Independence
shall be deemed to have come into elfect from 26th day of March,
1971.

We further resolve that in order to give elfect to this
instrument we appoint Prof. Yusufl All our duly Constituted
potentiary and to give to the President and the Vice-President
oaths of office.



APPENDIX- II
THE BANGLADESH BANK ORDER, 1972
P. O. No. 127 of 1972

List of Amending Laws

1.

The Bangladesh Bank (Amendment) Act, 1975 (LXII of 1974).

2. The Bangladesh Bank (Amendment) Act, 1975 (XXXIII of
1975).
3. The Bangladesh Bank (Amendment) Ordinance, 1976 (LVI of
1976).
4. The Bangladesh Bank (Amendment) Ordinance, 1978 (XVI of
1978).
5. The Bangladesh Bank ( Second Amendment) Ordinance,
1978 (XLI of 1978).
6. The Bangladesh Bank (Amendment) Ordinance, 1982 (XXVI
of 1982).
7. The Bangladesh Bank (Amendment) Act, 1989 (Act 1 of
1989).
8. The Bangladesh Bank (Amendment) Act, 1990 (Act 17 of
1990).
9.  The Financial Institutions Act, 1993 (Act XXVII of 1993).
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given to facilitate the
readers.]
Articles Marginal note

Short title, extent and commencement.
Delinitions.
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Liabilities of Issue Department.
Obligation to supply different forms of currency.
Obligation of Governmentl in respecl of rupee coin.

Offences and penalties relating to unauthorised issue of
bills and bank notes.

Cash reserve of scheduled banks to be kept with the
Bank.

Schedule banks.

Power {o require returns from Corporation.
Publication ol consolidated stalement.
Retumns.
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CHAPTER-IV
Delinitions.
Power of Bank to collect credil information.
Power to call for returns countaining credit information.
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CHAPTER -VI
59. Contribution by the Government to the Reserve Fund.
60. Rural credit Fund.
61. Argicultural Credit Stabilisation Fund.

62. Industrial Credit Fund.

63. Exporl Credil Fund.

64. Allocation of surplus.

65. Audilors.

66. Government Auditors.

67. Powers and dutles of Auditors.

68. Special Agricultural Credit Department.

69. Reearch Department and Statistics Department.

70. Sonali Bank to be agent.

71, The Bank and its officers to be public servant.

72. Provident Fund or Pension of Bank employees to be
exempl from seizure.

73. Execuption [rom stamp duty.

74. Bank not to be liable to the payment of customs duty.

75 Exemption [rom certain tax.

76. Liquidation of the Bank.

T Power of the Government to supersede the Board.

78. Duty of offlicers and employees to maintain secrecy.

79. Delegation.

80. Deputations of Bank employees.

81. Responsibility of the Bank during the period of
anticipated economic distrubances.

82. Power o make regulations.
83. Conslruction of cerlain reference.
84. Repeals and savings.

THE BANGLADESH BANK ORDER,1972
President's Order No. 127 of 1972

[Améfmregt Foot
Notes at ANNEX-I]

Whereas, it is necessary to establish a central bank in
Bangladesh to regulate the issue of currency and the keeping of
reserves and manage the monetary and credit system of
Bangladesh with a view to stabilising domestic monetary value:
preserving the par value of the Bangladesh Taka; promoting and
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maintaining a high level of production. employment and real
income in Bangladesh: and [ostering growth and development of
country's productive resources in the best national interest;

NOW, THEREFORE, in pursuance of the Proclamation of
Independence of Bangladesh, read with the Provisional
“ Constitution of Bangladesh Order, 1972, and in exercise of all
powers enabling him in that behall, the president is pleased to
make the following Order:-

CHAPTER 1
PRELIMINARY

1.(1) This Order may be called the Bangladesh Bank Order,
1972. '

(2) It extends to the whole of Bangladesh .
(3) It shall come into force at once and shall be deemed to have

taken ellect on the 16th day of December, 1971.
2. In this Order, unless there is anything repugnant in the
subject or contextl.-

(a) “"appointed day” means the 16th day of December,

1971

(b) “approved foreign exchange” means currencies
declared as such by any notification under Article
18;

(c) "Bank" means the Bangladesh Bank;

(d) "Bank Notes" means notes made and issued by the
Bank In accordance with Article 23;

(e) “Board"” means the Board of Directors of the Bank;

()  "Co-operative Bank" means any co-operative society
or co-operative bank Iincluding the apex co-
operative bank registered under Co-operative
Societies Act, 1912 (Act II of 1912), or any other law
for the time being in force relating to co-operative
societies, one of objectives of which is to provide
financial accommodation to its members;

‘Notes

Co-operative Socleties Act, 1912 (Act 11 of 1912) has been
repealed by the Co-operative Societies Ordinance, 1984 (Ord. 1 of
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1985). Consequential amendment or adaptation is necessary o
subslitute "Co-aperalive Socielles Act, 1912 (Acl" 11 of 1912)" by
"Co-operalive Socielies Ordinance, 1984 (Ord. 1 ol 1985)". Till
such amendment is made, the reference of the repealed Act has to
be construed as reference to the new law i.e. Co-operative
Societies Ordinance, 1984 (Ord. 1 of 1985)

"Director” means a Direclor ol the Bank;
(h) "Governor® and "Depuly Governor' means

respeclively the Governor and Depuly Governor ol
the Bank;

(i)  "Government!' means the Government of the People's
Republic of Bangladesh:;

(j)  "Scheduled Bank" means a bank for the time being
included in the list of banks maintained under sub-
clause (a) of clause (2) of Article 37;

(k) “Stale Bank” means the Stale Bank of Pakistan
consiluted under the State Bank of Pakistan Act,
1956:; and

(1) Taka coin” means one Taka coin and one Taka note
and two Taka coin and two Taka note which are
legal tender in Bangladesh.

CHAPTER-II

Establishment, Incorporation, Capital and
Management.

Al) There shall be a bank to be called the Bangladesh Bank
for the purposes ol carrying on the business of central banking
and it shall be deemed Lo have been established on the appointed
day.

(2) The Bank shall be a body corporate by the name of the
Bangladesh Bank, having perpetual succession and a common
seal, and shall by the said name sue and be sued.

4. (1) The capital of the Bank shall be Taka three crores.

(2) The entire capital of the Bank shall stand vested in and
allolted to the Government.

(3) The capilal ol the Bank may, subject to the approval of the
Government, be increased by a resolution of the Board, and any

Laiwwy—20
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capital so increased shall be subscribed for by the Government in
such form and manner as may be determined by the Government.

(4) On the appointed day all the shares ol the State Bank held
in Bangaldesh which have nol alreday vested in the Government
by or under any other law [or the time being in force. shall, by
virtue of this Order, be deemed to have been vested in, and allotted
to, the Governmenl [ree [rom any trust, mortgage, charge, lien,
interest, or other encumbrance whatsoever.

(5) The Government shall pay such compensation in respect of
the shares vested in the Government under clause (4) as may be
determined by it and such compensation shall be distributed
among the shareholders of the State Bank in Bangladesh in the
manner as may be determined by the Government:

Provided that the tolal compensation payable under Lhis
clause shall not exceed the total paid up value of the shares held
by the share holders. among whom such compensation is Lo be
distributed.

5. (1) On the appolnted day the entire undertaking of the Slale
Bank in and in relation of Bangladesh shall be deemed to have
been translerred to. and vested In, the Bank.

(2) The undertaking of the Stale Bank so (ransferred and
vested shall be deemed Lo include all assels, rights.powers,
authorities and privileges and all property. movable and
immovable, including all lands. buidings, cash balances, reserve
funds, investments, and debls or actionable claims, any securily
or negotiable instrument. and all other rights and interes(s In, or
arising out of, such property as were immedialely belore the
appointed day in the ownership, possession, power or control of
the Stale Bank in relation to, or for the purpose of, the
undertaking of the State Bank in or in relation to Bangladesh,
whether such property is situated within or withoul Bangladesh,
and all books of account.registers, records and all olher
documents ol whatever nature relating therelo and shall also be
deemed to include all borrowings, liabilities and obligations of
whalever kind of the State Bank in relation to the underiaking
within the territory of Bangladesh.

(3) Subject to the provisions ol this Order, all contracts, deeds,
bonds, agreements, powers of allorney, grants of legal
representation and other instruments of whalever nalure
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subsisling or having effect immediately before the appointed day
and (o which the State Bank is a parly or which are in favour of
the State Bank shall--
(a) I they are exclusively for the purposes or [or the
business of the undertaking of the State Bank in
Bangladesh: or
(b) il they are partly [or the purposes in sub-clause (a)
and partly for any other purpose to the extent and
subjeet o such conditions and limitation, as the
Covernmenl may determine, be of as [ull [orce and
elfect against or in lavour of Lhe Bank and may be
enforced or acted upon as fully and effectively as if
in place of the State Bank, the Bank has been a parly
thereto or as il they had been issued in favour of the
Bank.

6. (1)All suils, appeals. or other legal proceedings ol whalever
nature pending on the appointed day by or against the State Bank
in relation to its undertaking which has vested in the Bank under
Article 5. shall be deemed 1o be suils, appeals and other legal
proceedings pending by or against the Bank and may be
continued and enforced by or against the Bank.

(2) Notwithslanding anything contained in any other law for
the time being in [orce, where any proceeding for the winding up
of a banking company under the Banking Companies Ordinance,
1962, is pending belore the High Court of Bangladesh
immedialely belore the appoinied day in which the State Bank
was appoinled as Official Liquidator, the Bank shall be
substiluted in place of the State Bank as the Official Liquidator
and'$hall be deemed always (o have been so substituted.

7. Subject to the provisions of this Order and any other law
for the time being in force, any person being a citizen of
Bangladesh who. immediately beflore the appointed day, was an
employee of the State Bank shall, as [rom thal day, continue to be
an employee of the Bank on the same terms and conditions as
were applicable Lo him immediately belore that day.

8. (1) The Head Office of the Bank shall be at Dhaka.

(2) The Bank shall have Ollices at Dhaka, Chittagong, Khulna.
Bogra, Rajshahi and Sylhet and may extablish other offices.
branches, and agencies in Bangladesh or with the prior approval
of the Government anywhere outside Bangladesh.
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. (1)The Governmenl may, [rom time to time, give such
direction to the Bank as it may, after consultation with the
Governor, consider necessary in the public interest.

(2) Subject to any such direction, the general superintendence
and direcion ol the affairs and business of the Bank shall be
entrustied Lo a Board of Direclors which may exercise all the
powers and do all acts and things thal may be exercised or done
by the Bank:

[Provided thal until the first Board is constituted, the

Governor may exercise all powers and do all aets and things as
are required to be exercised or done by the Board.]!

2[(3] 'I‘h(-_r_}ro_g_r_d_ihall consist of-
(a) the Governor;

(b) a Depuly Governor to be nominated by the
Government:

(¢}  [our Direclors lo be nominated by the Government,
rom amongst persons who, in the opinion of the
Governmenl, have had experience and shown
capacily in the field ol banking. trade, commerce.
industry, or agriculture; T E=—

~—

{dl three Government officials lo be nominated by the

/ Government.|
0. (1) The Governor of the Bank shall be the Chiel Executive
Officer and shall, on behalfl of the Board. direct and control the
whole aflairs of the bank.

(2) In the mallers noi specifically required by this Order or by
regulations made Lhercunder, o be done by the Board, Lhe
Governor shall have powers of general superintendence and
direction of the alfairs and business ol the Bank and may
exercise all powers and do all acls and things which may be
excrcised or done by the Bank.

(3) The Governor shall be appointed 3[by the Government] on
such salary and terms and condiliions as may be determined by
the Govermment except that neither the salary of the Governor
nor his other terms and condilions of service shall be varied lo
his disadvantage afler his appointment.

(4) One or more Depuly Governors shall be appointed 3lby the
Government] on such salary and on such terms and conditions as
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the Government may determine except that neither the salary of
a Depuly Governor nor his other terms and conditions shall be
varied to his disadvanlages after his appointment

(5) Subject to the provisions of clause (7)., the Governor or a
Deputy Governor shall hold office for such period not exceeding
five years as the Government may [ix when appointing them, and
shall be eligible for re-appointment.

(6) The Governor and a Depuly Governor shall dovote thelr
whole time to the affairs of the Bank

(7) The Government may require the Governor or a Deputy
Governor (o hold an office other than in the Bank, in which event
the Governor or the Depuly Governor shall vacate his ollice, and
the period during which he holds the other office shall not count
towards his lenure of office as Governor, or Depuly Governor, as
the case may be. )

(8] The Governor, or a Depuly Governor. as the case may be.
may , in addition to his duties as the Governor or a Depuly
Governor, be entrusted by an order of the Government with such
dulies. laf such period as may be specified in the order.

9) No person shall hold office as Governor or a Depuly
Governor- ' :

(a) who is a member of the Legislalure:

(b)  who is employed in any capacily in the public
service ol Bangladesh or holds any oflice or position
for which any salary or other remuneration is
payable cul of public lunds;

{c) who is a Director, ollicer or employee of any other
bank or ol any other business concern:

Provided that nothing in this sub-clause shall apply where
the Governor is entrusted with additional duties under clause (8);

d)  who has reached th age of sixty-livee years.

10) The Government may grant leave to the Governor and a
Deputy Governor for such period and on such terms and
conditions an may be specilied by the Govermment.

(11) Where the Governor during his term of office is
incapacitated or is absent on deputation, leave or otherwise, the
Government may appoint any person qualified under clause(9)
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but who may nol be qualified under sub-clause (b) of that clause to
act for the time being as the Governor In his place.

11. (1) Meetings ol the Board shall be convened by the
Governor al leasl six times in each year and at least once in each
quarter.

(2) Any three Direclors may require the Governor (o convene
a meeling of (he Board al any lime and the Governor shall
forthwith convene a meelling accordingly.

4((3) The Governor or, il for any reason he is unable Lo allend,
the Depuly Governor nominated under sub-clause(b) of clause (3)
ol Article 9. shall preside al meelings of the Board and in the
evenl of any equalily of voles, shall have a second or casting vote.
In case the Depuly Governor is also unable lo altend for any
reason, any other Direclor, authorised by the Governor, shall
preside over the meeting of the Board and shall have a second or
casling vole.]

(4) No act or proceedings of the Board shall be questioned on
the ground merely ol the exisltence ol any vacancy in, or any
defect in the constitution of. the Board.

12.9((1)  There shall be an Executive Commiliee consisting
ofl -

(a)  the Governor;

(b) the Director nominated under sub-clause (b) of
clause (3) of Article 9;

(c) one Directlor elected by the Board from amongst the
Directors nominaled under sub-clause(c) of clause (3)
of Article 9: and

(d) one Direclor appoinled® by the Government from
amongsl the Direclors nominated under sub-
clause(d) of clause (3) of Article 9.]

6[(2) Omilted.]

(3) Execpt when the Board is in session., the Executive
Commilttee shall deal with and decide any malter within the
compelence ol the Board and shall keep minutes ol its
proceedings, which shall be submitted to the Board for
information al ils nexl meeling.

13. (1) No person shall be or shall continue o be a Director-
{a) who Is a Member of the legislature: or
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(b) who is a salared Government olficial; or

(c) who is, or al any lime has been. adjudicaled an
insolvent or has suspended payment or has
compounded with his creditors; or

(d) who is found lunatic or becomes of unsound mind;
or

(e)  who is an oflicer or employee of any bank or any
financial institution; or

(0 who is a Director of any bank other than the Bank.
but he shall not be disqualified or cease o be a
Direclor il he is a Director of a bank which is a
sociely registered under the Co-operalive Socielies
Acl, 1912 or any other law [or the time being In force
relaling to co-operalive soclelies; or

" Notes
Co-operalive Socielies Acl, 1912 since repealed by Lthe Co-
operalive Socleties Ordinance, 1984, the reference of Co-

operative Socletles Act, 1912 be construed as relerence to Co-
operative Socielies Ordinance, 1984 (Ordinance 1 of 1985)

(£ who absents himsell from three conseculive
meetings ol the Board without leave from the Board.

(2) Nolhing in sub-clause (b) of clause (1) of this Article shall
apply to the Governmenti officlal nominaled as Director under
sub-clause 7[(d)] of clause (3) of Article 9.

14. (1) The Direclors nominated under sub-clause 7[(c)] of
clause (3) of Article 9 shall hold oflice for three years.

(2) A Director nominated under sub-clause 7|[d)| of clause (3) of
Article 9 shall hold ofTice at the pleasure of the Government.

(3) Directors shall on the expiry of their term ol olfice be
eligible for renomination.

15. (1) The Governmenl may remove trom ollice--

(a) the Governor or 8[a Deputy Covernor] if he becomes
permanently incapable ol performing his duties or
subjecl to any ol the disqualificaions specilied in
clause (9) of Article 10 or has done any act which is a
breach of the trust reposed in him. or il his
continuance in office is regarded as manilestly
opposed to the interests of the Bank; and
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(b) any Direclor.

(2). (a) The Governor, 8[a Depuly Governor] or 8[a Directlor]
may resign his office by slatement to that eflect in writing signed
by him and addressed (o the Government .

(b) A statement of resignation by a Deputy Governor or
a Director shall be addressed as above through the
Governor.

(c) On the acceplance ol such a resignalion by the
Government, the oflice shall become vacant.

(3) Any Director vacating olflice under this Article shall not be
eligible to become a Director until the expiry of the term of office
for which he was nominated.

(4) In the event of a vacancy occurring, the Government shall
fill the vacancy by nominaling auother Director.

CHAPTER-III
Business and functions of the Bank

16. The Bank is authorised to carry on and lransact the
several kinds of business hereinafler specified, namely:-

(1) The accepling ol money on deposit without interest from
and the collection of money flor the Government. local
authorities, banks and olher persons:

9[(1A) The acceptling of money on deposit, with or without
interest, from and the collection of money for foreign
Governments, banks, companies, institutions or concerns or
foreign nalionals;]

(2) (a) The purchase. sale and rediscount of bills ol exchange
and promisory notes drawn on and payable in Bangladesh and
arising out of bonafide commercial or trade transactions bearing
two or more good signatures, one ol which shall be that of a
scheduled bank, and maturing within one hundred eighty days
from the date of such purchase or rediscount, exclusive of days of
grace; -

‘(b) The purchase, sale and rediscount of bills of
exchange-and promissory notes, drawn on and
payable in Bangladesh and bearing two or more good
signatures, one of which shalil be that of a scheduled



Bangladesh Bank Order 161

bank or the apex co-operative bank and drawn or
issued for the purpose of financing seasonal
agricultural operations or the marketing ol crops,
and maturing within fifteen months from the date
of such purchase or rediscount exclusive ol days of
grace; '

Explanation-For the purpose of this sub-clause-

(c)

(i) the expression "agricultural operations”
includes animal husbandry and allied
activities jointly undertaken with agricultural
operalions;

(ii) “"crops" Include products of agricultural
operalions;

(ifi) the exprsslon "marketing of crops"” includes the
processing of crops prior to markeling by
agricultural producers or any organisation of
such producers; )

The purchase, sale and rediscount ol bills of
exchange and promissory notes drawn on and
payable in Bangladesh and bearing two or more good
signatures, one of which shall be that of the apex co-
operative bank or a financial corporation and
drawn or issued for the purpose of financing the
production or marketing activities of cottage and
small scale indusiries approved by the Bank and
maturing within eighteen months from the date of
such purchase or rediscount, exclusive of days of
grace: )

Provided that the payment of the principal and interest of
such bills of exchange or promissory notes is guaranteed by the
Government to the satisfaction to the Bank;

(d)

Lap—21

The making lo a corporation declared eligible by the
Government in consultation with the Bank of leans
and advances--

(i) repayable on demand or on the expiry of fixed
periods not exceeding ninety days from the
date of such loan or advance, against securilies
of the-Government; or



162

(e)

(n
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(ii) repayable on the expiry of fixed periods nol
exceeding eighteen months from the datle of
such loan or advance against securilies of the
Government ol any maturity, or againsl bonds
and debentures issued by the Corporation to
which the loan or advance is made, and
guaranteed by the Governmen!t and maturing
within a period not exceeding eighteen months
from the dale of such loan or advance;

The purchase, sale and rediscount of bills of
exchange and promissory notes drawn on and
payable in Bangladesh and bearing the signature ol a
scheduled bank. and issued or drawn for the purpose
of holding or trading in securilies ol the Government
and maturing within ninety days from the date of
such purchase or rediscount, exclusive ol days of
grace;

The purchase. sale and rediscount ol bills of
exchange and promissory noles drawn on and
pavable in Bangladesh and bearing two or more good
signatures, one ol which shall be that ol a scheduled
bank or the apex-co-operative Bank or any
corporation approved by the Government and
having as one ol ils objecls Lhe making of loans and
advances in cash or kind, drawn and issued for
financing the development of agriculture, or of
agricullural or animal produce or the needs of
industry. having maturities not exceeding ten years
[rom the date of such purchase ur rediscount:

Provided that the Bank may, [rom time to time, issue lo a

corporation which may have dealings with the Bank under this
sub-clause any directions which can be issued to a banking
company under the Banking Companies Ordinance, 1962 (LVII of
1962), and in the event of anybody, while carring out any
direction hereunder. either willully making a false statement or
willully omitting to make malerial slalement shall be
punishable under sub-section (1)of section 83 of the said
Ordinance, and in the evenl of any conlravention or deflault in
compliance with any direction, any Director or oflicer who is
knowingly a parly to the contravention or default shall be
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punishable under sub-section (5) of section of the said Ordinance.
and the provisions of Section 84 of the said Ordinance shall
apply to such proceedings as if such corporalion were a banking
company:

Notes

The Banking Companies Ordinance, 1962 (LVII of 1962) has
been repealed by the Banking Companies Ordinance, 1991 (Ord.
XV of 1991), which was later repealed by the Banking Companies
Acl, 1991 (Acl XIV of 1991). But consequential amendement or
adaptation is yet to be made here. However , until the texual
amendment is made. the reference of Banking Companics
Ordinance, 1962 (LVII ol 1992) and section ol that Ordinance
should be construed as relerence to the Banking Company Acl.
1991 [Act XIV of 1991) and the corresponding section thereol.

CAccordingly--
(a)  for "Banking Companies Ordinance. 1962 (LVII

ol 1962)" please read "Banking Companics Acl,
1991 (Act XIV ol 1991)";

(b)  for "sub-section (1) of section 83 ol the said
Ordinance” please read “"sub-section (2} of
seclion 109 of the said Act™;

() [for "sub-section (5) of section of the said
Ordinance” please read "sub-section (7) ol that
seclion”;

(d) [for "section 84 of the sald Ordinance" please
read "section Il of the said Act”.

(8 The purchase, sale and rediscount ol such
Government guaranteed debentures issued by a
public company or corporation established by or
under any law [or the time being in force as the Bank
may [rom time {o time approve in this behall;

(h) To guarantee, (o the extent the Bank deems [it, issue
of loans and debentures by the scheduled banks or
[inancial institutions to rural credil institutions;

(i) To guarantee [unds ol scheduled banks in
agricultural credil operations to the extent the bank
deems [it;

(3] (a) The purchase and sale of approved [oreign exchange:;
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(b) The purchase, sale and rediscounl of bills of
exchange including treasury bills drawn in or on
any place In countries whose currency has been
declared as approved loreign exchange and maturing
within one hundred and eightly days from the date of
purchase:

Provided thal no such purchase, sale or rediscount shall be
made in Bangladesh except with a scheduled bank;

() The keeping of balances with banks in countries
whose currency has been, declared as approved
foreign exchange:

(4) The making Lo local Authorities, scheduled banks or co-
operalive bank ol advances and laons repayable on demand or on
the expiry of fixed periods notl exceeding ninely days against the
securily ol -

(a)  stocks, funds and securities, other than immovable
property, in which a trustee is aulhorised to invest
trust money by any law for the time being in [orce in
Bangladesh;

(b)  gold or silver or documents of tille to Lhe same;

(c)  such bills of exchange and promissory noles as are
eligible [or purchase or rediscount by the bank: and

(d) promissory notes of any scheduled bank supported
by documents of title relating to goods, such
documents having been transferred. assigned or
pledged 1o any such bank as securitly, for a cash
credit or overdrall granted for bonalide commercial
or trade transactions or for the purpose of financing
seasonal agricullural operations or the markeling of
Ccrops;

(5) The making of loans and advanes out of the Rural Credit
fund established under Arlicle 60 for the purpose specilled
therein;

(6) The making of loans and advances oul of the Agricultural
Credit Stabilisation Fund established under Arlicle 61 for the
purpose specified (herein;

(7) The making of loans and advances oul of the Induslraial

Credil Fund eslablished under Article 62 for the purpose specified
therein:
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(8) The making of loans and advances out of the Export Credil
Fund established under Article 63 for the purpose specified
therein:

(9) The making to the Government of advances repayable in
each case not later than three months from the date ol the
making ol the advance:

(10) The making lo institutions or!banks, specially
eslablished for the purpose of promoting agricultural or
industrial development in the country or co-operative banks ol
advances, and loans for such amounts and on such lerms and
condilions as the Board may decide [rom time to time;

(11) The purchase of holding and sale ol shares and
debentures of any company or corporation or institution as may
by decided in consultaion with the Government:

(12) The issue and purchase of telegraphic transfers, demand
dralts and other kinds ol remiltances made payable at its own
branches, offlices or agencies;

(13) The drawing. accepling, making and issue. on ils own
account or account of the Government. as the case may be. ol any
bill of exchange, hundi, promissory note or engagement for the
payment within or wilthout Bangladesh, or foreign currency
payable to bearer or (o a banker on demand: but no such business
shall be carried on or transacted wilhout the previous approval of
the Government:

10(13A) The issue of its own negotiable securities on such rate
of interest as the Bank may decide:]

(14)(a) Subject to sub-clause (b). the purchase and sale of
securilies ol countries whose currency has been declared as
approved foreign exchange with an unexpired currency of note
more than ten years:

(b)  The restrictions relating to maturity shall not apply
to securilies held by the Bank on the date on which
this Order comes into lorce or any securilies that
may be received as assels including those
transferred Lo and vested in the Bank under Article
5:

(15])(a) The purchase and sale of securilies of the Government,
or of such securities of a Local Aulhorily as may be specified in
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this behall by the Governmenl by notification in the Olficial
Gazetle on the recommendation of the Board;

(b)  Securities. debentures and shares fully guaranteed as (o
principal and interest by the Government shall be
deemed for the purpose of this clause to be sccuritits of
the Government:

(c)  The amount of such securities held at any time in the
Banking Department shall be so regulated that the lotal
value ol such securities shall not exceed the aggregale
amount ol the capital of the Bank, the Reserve Fund and
four-fifths of the liabilities of the Banking Department
in respectl of deposits;

(16) The cuslody ol monies. securities and other articles of
value and the collection of the proceeds, whether principal,
interest or dividents of any such securilies;

(17) The sale and realisation of all property. whether movable
or immovable, which may in any way come into the possession of
the Bank In satisfacion, or part satisfaction of any of its claims:

(18) The acling as agent o the Government or any Local
Aulhorily in the transaclion ol any ol the following kinds of
business. namely:-

(a)  the purchase and sale of gold or silver or approved
foreign exchange:

(b)  the purchase, sale, transfer and cuslody of bills of
exchange, securilies or shares in any company;

(c) the collection ol the proceeds, whether principal,
interest or dividends or any securitlies or shares;

([d) the remittance ol such proceeds, at the risk of the
principal, by bills of exchange payable either in
Bangladesh or elsewhere;

(e}  and the management of public debt;

(19) The purchase and sale of gold coin and gold or silver
bullion:

(20) The opening of an account with or the making ol any
.agency arrangement with, and the acling as agent or
correspondent of a bank incorporated in any country outside
Bangladesh or the principal currency authority of any country
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under the law for the time being in force in thal country or any
internaional or regional bank formed by such principal currency
authorities, and the investing of the [unds of the Bank in the
shares and securities ol any such international or regional bank:

11{(21)(a) Subject to sub-clauses (bland (cl. the borrowing of
money lor purposes ol the business of the Bank and the giving of
security for money so borrowed:

(b) No money shall be borrowed under this clause [rom any
person in Bangladesh other than a schedule bank for a
period exceeding (hree months and an amount nol at any
time exceeding the amount of the capital of the Bank:

() No money shall be borrowed under this clause rom any
foreign national in or outside Bangladesh other than
foreign and inlernational banks, companics, institutions
or concerns:|

(22) The making and issue of bank notes subject to Lhe
provisions of this Order;

(23) The performance of the functions of the Bank under the
International Financial Organisaions Order, 1972;

(2-1) Establish credits and give guarantecs;

(25) The exercice of powers and luncltions and the
perlormance of duties entrusted to the Bank under this Order or
under any other law for the time being in force; and

(26) Generally, the doing of all such malters and things as
may be necessary. incidental to or consquential upon the exercise
ol its powers or the discharge ol its dutiess or [unctions under
this @tder.

17. (1) Where. in the opinion of the Board or of the Governor,
circumstlances so warrant, the Bank may, notwithstanding any
limitation contained in sub-clauses (a) and (b) of clause (2) or sub-
clause (a) and (b) of clause (3) or clause (4) of Article 16 -

(a) ptﬁchasc. sell or discount any of the bills exchange
or promissory notes specified in sub-clause (a) or
sub-clause (b) of clause (2) or sub-clause [b) of clause
(3) of Article 16 though such bill or promissory note
does not bear the signature of a scheduled bank;

(b) make advances or loans repayable on deamnd or on
the expiry of [ixed periods not exceeding ninety days
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against the various forms ol security specified in
clause (4) ol Article 16 or against the securily of
goods or when the advance or loan is made to a
banking company against such other form of
securily as the Bank may consider sullicient.

(2) Notwithstanding anything to the conlrary conlained in
any other law for the (ime being in force. where a banking
company. lo which an advance or loan has been made under the
provisions of sub-clause (b) of clause (1) is wound up, any sum due
to the Bank in respect of such advance or loan shall, subject only
to the claim, il any. of any other banking company in respecl of
any prior claim or advance made by such banking company
againsl apy securily be a [irst charge on (he asset ol the banking
u)ml ar ~ 3

. On the recommendation of the Board, the Government
may. by notification in the official Gazette, declare the currency
ol any country to be approvef [oreign exchange [or all or any of
the purpose ol this Ordecr, /d

19. The Bank shall not, except as authorised under this Order-
(1) engage in trade or othernwise have a direcl inlerest in any
rommiercial, industrial or other undertaking excepl such interest
as il may in any way acquire in the course ol the satisfaction of
any ol ils claims, but all such interest shall be disposed of at the
earliest possible moment; )

(2) purchase the shares ol any other bank or of any company
or grant advances or loans upon the securily of any such shares;

(3) advance money on the morlgage . or otherwise on the
securily, of immovable properly or documenis of title relating
thereto, except where such advance is made to any ol ils
employees for building or purchasing a house for his personal use
against the security of the house;

(4) become the owner ol any immovable properily except where
ownership is necessary [or the use ol such property by the Bank,
or for the residence, recreation or welfare of its employees;

(5) make unsecured advances and loans; and

(6) draw or accept bills payable otherwise than on demand/

12((7) Omitted)]

20. (1) The Bank shall undertake to accept monies [or account
of the Government, and to make payments up to the amount
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standing to the credil of their accounts and to carry out its
exchange. remillance and olther banking operations, including
the management of the public debt.

(2) (a) The Government shall entrust the Bank, on such
conditions as may be agreed upon between the government and
the Bank. with all their money, remittance, and banking
transactions in Bangladesh, and in particular, shall deposit [ree
of interest all ils cash balances with the Bank.

(b)  Nothing in this clause shall be deemed to prevent the
Government [rom carring on money transactionss,
al places where the Bank has no office, branch or
agency or [rom holding at such places such balances
as il may require.

(c) The Government shall entrust the Bank, on such
conditlons as may be agreed upon between the
Governmen! and the Bank, with the management of
the public debt and with the issue ol any new loans.

(3) In the event of any failure to reach agreement on the
codltions relerred 1o in this Article, the Government shall decide
the conditions and ils declstion shall be [inal.

(4) Any agreement made under this Article shall be laid. as
soon as may be after it Is made. before the Legislature.

21. The Bank shall make public from time to time the
standard rate at which it is prepared to by or rediscount bills of
exchange or other commercial paper eligible for purchase under
this Order.

22. The Bank shall sell to or buy from any aulhorised dealer
in Bangladesh approved [orelgn exchange at such rates of
exchange al such places and on such conditions as the
Government may. [rom time to time. by general or special order,
delermine.

Explanation.-In this Article, "authorised dealers” means a

person for Lhe time being authorised under section 3 of the
"mén Exchange Regulation Act, 1947 to deal in foreign
exchange.

23. (1) The Bank shall have the sole right to issue Bank Notes
made payable Lo bearer on demand in Bangladesh in accordance
with the provisions hereinaller made.
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(2) Any person contravening this authorily or commitling
any other offence specified in Article 35 shall be liable to the
penalties mentioned therein.

24. (1) Subject to the provisions of clause (2), all Bank Notes,
Coins and Currency Notes and those which were in circulation in
Bangladesh on the appointed day shall continue to be legal tender
at any place in Bangladesh for the amount expressed therein and
shall be guaranteed by the Government.

(2) On the recommendation ol the Board. the Government
may, by nolification in the official Gazelte, declare that with
elfect from such date as may be specified in the notification, any
series of Bank Noles ol any denomination shall cease to be legal
tender save at such offices, branches and agencies, if any. of the
Bank as may be specified in the nolification.

25. Nolwithstanding anything contained in Article 24, no
Pakistan Bank note of the denominational value of five hundred
rupees and one hundred rupees issued beflore 8th day of June, 1971
shall be legal tender in payment or on accounl of amount
expresed therein. '

26. (1) The issdq‘:‘ of Bank Notes shall be conducted by the Bank
in an [ssue Depariment which shall be separated and kept wholly
distinet from the Banking Department and the assets of the
Isssue Depariment shall not be subject to any liability other than
the liabilities of the Isssue Department as defined in Article 32.

(2) The Issue Department shall not issue Bank Notes to the
Banking Department or to any person exceptl in exchange for
other Bank Noles or [or such coin, buillion, approved foreign
exchange or securilies as are permitled under this Order to form
part of the assets ol the Issue Depariment.

27. Bank Noles made and issued by the Bank shall be in such
denominations and of such design, form and material as may be
approved by the Government on the recommendations of the
Board. 4

28. The Bank shall not reisssue Bank Notes which are tom.
defaded or excessively soiled.

.29, Notwithstanding anything contained in any enactment or
rule or law to the contrary, no person shall as of right be entitled
to recover from the Government or the Bank the value of any lost,
stolen, mutilated or imperfect Bank Note.
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Notes

If a note is mutilated. imperlect, lost or stolen, the bank is not
bound to make the payment of the amount represented by the
note. Whether such payment should be made depends upon the
opinion ol the officer concerned and so long it does not act
malaflide and conlorms to the principles of natural justice and
[urther follows the procedure provided by the rules. his decision
would not ordinarily be Justiceable. It is only in a case where a
note is lost. stolen, mutilated or imperfect, the concerned oflicer
seizes Jurisdication to decide wheler or not he would make the
grace payment. As the decision of the queslion whether a note is
lost. stolen, mutilated or imperfect is not lell under Article 2910
the officer concerned. courts have always a Jurisdiclion to
investigale whether or not a note is lost. mutilated, slolen or
imperfect. Il in their opinion thatl nole does not confonm to any of
these categories, the Government or the Bangladesh Bank is
liable to make the paymenl and the payvment can be enlorced

@y

IWI the order of Lthe court in such cases.

o 10 ’
1} (1) The assels of the Issue Department shall not be less
N !

\[ an the total of ils liabililies and shall be maintained as
[ollows:-

(al  of the total amount of the assets, assets ol such value
as the Government in consultation with the Bank.

ma) by notification in the official G‘l/(’ll(‘

specily shall be held in gold coi_ns gold bullion,
silver bullion, Special Drawing Rights, I3[Asian

, Monelary Units] 4|islamic dinar] or approved
foreign exchange, and

——— .
»Ab)  the remainder of the assets shall be held in
(i) - Taka coins;

(11) Taka securities ol any maturily;

(11) Mﬁ:!_mm,c and promissory notcs
puyablf_l—rl_}}gggjgdcs}l as are cligible for
purch'lse by the Bank under sub- clauses (a), (b)

ol clause {2] of Arlicle 16; ————=—=—

(iv) Promissory noles oblnlncd-T_\, the Bank in
respecl ol advances and loans made under

clause (4) of Article 16 against such securities
e
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as are mentioned In sub-clauses (a) and (b) of
that clause; and
(v) Promissory notes obtained by the Bank in
respect of advances and loans made under
clause (10) of Article 16.
15[(2) For th ose of this Arlicle,-
(a) gold coin, gold bullion and silver bullion shall be

valued atl the market value of the fine gold or silver
content thereol, as the case may be;

(b) Taka coin shall be valued at its lace vaule; and

(c) Taka securities and securilies specified in clause (4)
shall be valued al the market value [or the lime
being oblaining or lace value whichever is less.]

(3) Of the gold coin and gold or silver bullion held as assetss.
nol less than sevenleen-twentieths shall be held in the custody of
the Bank including its branches. olfices or agencies, and the gold
or silver belonging to the Bank which is in any other bank or in
any mint or {reassury or in transit may be reckoned as part of the
assels.

(4) For Lh:;_puLpose__af_LMS—AFHLIC the Qproued foreign

of the rollowlng forms, namely -

(a)  balances s(a&@lggggl\e credit of the Bank with the
prlnclpal currency authorily of a country whose
currency is an approved [oreign exchange, or al any
bank in such country;

(b) Dbills of exchange bearing (wo or more good
slgnalurcs having a “malturity not exceedmg on
“hundred and eighty da)s and drawii on and payable

9}') al_any place in a couniry whose currency is an
\"3r approved foreign exchange; and

() securities of a Government with an unepired
currency of nol more than five years and payable in
a curency which is an approved [oreign exchange.

(5) Resltrictions relating to malturity shall not apply to
securilies mentioned in clause (4) held by the Bank on the
appointed day or any securities translerred 1o and vested in the
Bank under Article 5.
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31.Notwithslanding anything contained in the foregoing
provisions. the Bank may. with the previous sanclion of Lhe
Government, [or periods not exceeding six months in the [irst
instance, which may with the like sanction be extended [rom
time to (ime by periods not exceeding three months at a time,
hold as assetls gnld coin, gold or silver bullion, ]6[Sprcia]
Drawing Rights. Asian Monelary Unils.] 171slamic dinars| or
approved foreign exchange of less aggregale amount than thatl
required by sub-clause (a) of clause (1) of Article 30.

32. (1) The liabilities of the Issue Department shall be an
amount equal to the total of the amount of the Bank Notes [or the
lime being in circulation.

(2) For the purpose of this Article. any Bank Note which has
notl been presented [or payment within forty yvears [rom the first
dav of July following the date of its issue shall be deemed not to be
in circulation and the value Lhercol shall., notwilhstanding
anything contained in clause (2) of Anticle 26. be paid by the Issue
Department to the Banking Department ; but any such DBank Note,
il subsequently presented for payvment, shall be paid by the
Banking Department.

33. (1) The Bank shall issue Taka coin on demand in exchange
for Bagk Noles and Bank Noles on demand in exchange for coin
which is legal tender in Bangladesh.

(2) The Bank shall in exchange lor Bank Noles of [tve Taka or
upwards supply Bank Notes of lower value or coins which are
legal tender in Bangladesh under the Bangladesh Coinage Order.
1972, in such quanlities as may in the opinion of the Bank be
required for circulation. The Government shall supply such coins
to the Bank on demand and il it fails to do so at any time the
Bank shall be released during the period of such failure from
obligation to supply them to the public.

(3) The Governement shall take over from the Bank at such
times and in such quantities as the Bank may. with the pervious
approval ol the Governmenl, determine. Taka coins which are
not required for purpose of circulation against payment.

Notes

This Article imposes on the Bangladesh Bank an obligation
to honour ils Notes in coin whether they are legal tender or not.
In the case ol Bank Notes of five Taka or upwords, the Article
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imposes obligation on Bangladesh Bank (o supply coin or notes
of lower denominalion lo the note tendered. The only direction
which the Bank is given is as (o the quanlities of coins and notes
respeclively which il will give in exchange, but it must give one or
the other or the both. [AIR 1946 Born. 315- LIR 1947 Bom. 315
(DB)].

34. The Governmen! shall not reissue any Taka coins taken
over under clause (3) ol Article 33 nor pul into circulation any
Taka coin excepl through the Bank and the Bank shall not
dispose of Taka coin otherwise than for purpose of circulation or
by delivery to the Government under Lthe preceeding Article,

35. (1) No person in Bangladesh other than the Bank or as
expressly authorised by this Order, (he Government shall draw,
accepl, or issue any Bill of Exchange, Hundi, Promissory Note or
engagement for the payment of money payable Lo bearer on
demand. or borrow, owe or take up any sum or sums of money on
the Bills, Hundis or Noles payable Lo bearer on demand of any
such persons, bul such cheques, or Dralts including, Hundi.
payable to bearer on demand or olherwise may be drawn on a
person's account with a banker.

(2) Notlwithstanding anything conlained in the Negoliable
Instruments Act, 1881, no person in Bangladesh other than the
Bank, or as expressly authorised by this Order, the Government
shall make or issue any Promissory Note expressed Lo be payable
to the bearer of (he instrument.

(3) Any person contravening (he provision of this Article
shall be punishable upon conviction with fine which may exiend
lo double the amount of the Bill, Hundi, Promissory Nole or
engagement in respect whereof the offence is committed.

(4) No proseculion under Lhis Arlicle shall be instituted

excepl on complaint made in writing on behalf of the Bank.
Notes

The expression payable lo bearer on demand means that
anybody withoul an endorsement [rom the holder of nole can get
payment. On the other hand. a hand note being payable to a
particular person or lo his order means that any person in
possession of il cannot get payment. The only person enlitled to
the payment will be either the person in whose lavour il is drawn
or the endorsee [rom him. Where, (herefore a handnole cantained
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the words that it was payable to the plaintiff or to his order. there
was no question of the handnote being payable to bearer on
demand. (AIR 1935 Cal. 353).

36. (1) Subject to clause (2), every scheduled bank shall
maintain with the Bank a balance the amount of which shall not
at the close of business on any day be less than [ive percent ol the
total of demand and time liabilities ol such bank in Bangladesh.

(2) The requirement ol this Article as to the maintenance of
balances in Lhe Bank may. [rom time to time. by notlification in
the Oflicial Garetle, be varied or, for such period and subject to
such condition as may be specified in the notiflication, be
dispensed with by the Government.

18[2A) Notwithstanding anything contained in clauses (1) and
(2), the Bank may, by nolification in the official Gazette, direct
that every scheduled bank shall with effect f[rom such date as may
be specified in the nolification, maintain with the Bank iIn
adition to the balance prescribed by or under clause (1) or (2) an
additional daily balane the amount of which shall not be less
than the rate or amount specified in the notification.

(2B) Where any scheduled bank maintains, in pursuance ol a
nolification issued under clause (2A), any balance with the Bank,
the amount of which is not less than that required to be
maintained by such nolification, the Bank may pay to the
scheduled bank interest at such rale or rates as may be
determined by the Bank from time (o time on the amount by
which such balance actually maintained is in excess of the
balance which the scheduled bank would have to maintain il no
such notification was issued:

Provided thal no inlerestL shall be payable on any such
amount actually mainlained as in excess of the balance required
lo be maintained under clause (2A).)

Explanation.- For the purpose of this Article. liabilities shall
not include the paid-up capital or the reserves, or any credil
balance in the profit and loss account of such bank or the amount
ol any loan taken [rom the Bank.

(3) Every scheduled bank shall send to the Bank returns
signed by two responsible officers of such bank containing such
information as may be deemed necessary for carrying out the
purpose and object of this Order at such periods of time as the
Bank may from time Lo time direct.
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(1) If at the close of busines on any day before the day lixed for
the next return under the preceding clause, the balance held at the
Bank by any scheduled bank is below the minimim [ixed by
clause (1) or varied under clause (2) 19[01‘ required to be
maintained under clause (2A)]. such scheduled bank may be
ordered by the Bank to pay the Bank in respect of such day penal
interest at a rate three per cent above Lhe Bank rate on the
amount by which the balance with the Bank [alls shortl of the
fixed minimim, and il on the day on which the next return is due
such balance is slill below the fixed minimum as disclosed by
this return. the rale of penal interest may be increased (o a ratle
live per cent above the Bank rate in respect of that day and each
subsequent dayv on which the balance held at the Bank at the close
ol business on the day Is below the fixed minimum.

(5) When under the provisions of clause (4), penal interest at
the increased rate of five percent above the Bank rate has become
payable by a scheduled bank. if therealler on the day [ixed for the
next return under clause (3) the balance held at the Bank is still
below the lixed minimum as disclosed by this retum-

(a)  every direclor and olficer ol the scheduled bank, who
is knowingly and willully a party to the delault,
shall by order of the Bank be punishable with [ine
which may extend (o Taka [ive hundred and with a
further fine which may exlend to Taka [ive hundred
for each subsequent day on which the delault
continues; and

(b)  the Bank may prohibit the scheduled bank from
receiving aller the said day any [resh deposil. and if
delault is made by the scheduled bank in complying
wilh such prohibilion, every director and olficers ol
the Scheduled bank who is knowingly and wilfully a
party to such defaull or who through negligence or
otherwise contributes to such deflault shall by order
of the Bank be punishable in respecl to each default
with fine which may extend to taka five hundred for
each day after the first on which a deposit received
in contravention of such prohibition is retained by
the scheduled bank.

Explanation-In this sub-clause, "Olffice” includes Manager,
Secrelary, Branch Manager and Branch Seceretary,
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(6) Any scheduled bank failing o comply with the provisions
of clause (3) shall, by order of the Bank, be liable to pay to the
Bank a penalty of Taka one hundred for each day during which
the failure continues.

(7) Whoever In any return under this Article wilfully or
recklessly makes a statement false in any material particular or
willully or recklessly omits to state a material particular shall,
by order of the Bank, be punishable with fine which may extend
to Taka one thousand in respect of each such return. :

(8) The penalties imposed by clauses (4), (5), (6) and (7) shall be
payable on demand made by the Bank and in the event of refusal
by the defaulting bank, director or ofticer to pay on such demand,
may be levied by a direction of the Civil Court having jurisdiction
in the area where an ollice of the defaulting bank is situated, such
direction, being made only upon application made in this behalf
to the courl by the Bank, with the previous sanction of the
Government.

37. (1) The Bank shall maintain at all its offices and branches
an up-lo date list of banks declared by it to be scheduled banks
under sub-clause (a) of clause (2).

(2) The Bank shall, by notification, in the Official
Gazette--

(a) declare any bank to be scheduled bank which is
carrying on the business of banking in Bangladesh
and which-

(i)  is a banking company as defined in clause (c)
of section 5 of the Banking Companies
Ordinance, 1962, or a co-operative bank. or a
corporation or a company incorporated by or
established under any law in force in any place
in or outside Bangladesh ; :
(ii) has a paid-up capital and resserves of an
aggregate value of not less than Taka fifty
lakhs;
Provided that in the case of a co-operative bank, an exception
may be made by the Bank;

(iii) satisfies the Bank that its affairs are nol being
conducted in a manner detrimental to the interets of
its depositors;

Law—23
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(b) director the descheduling of any scheduled bank which
ceases to fulfil the requirement mentioned in sub-clause (a)
or goes into liquidation or otherwise wholly or partly
ceases to carry on banking business:

Provided that the Bank may, on application of the scheduled
bank concerned and subject to such conditions, if any, as it may
impose, defer the making ol a direction, under sub-clause (b) for
such period as the Bank considers reasonable lo give the
scheduled bank an opportunity of fulfilling the requirements
mentioned in paragraphs (ii) and (iii) of sub-clause (a);

(c) aller the description in the list of scheduled banks
whenever any scheduled bank changes its name.

Explanation-In clause (2) the expression "value” means the
real or exchangeable and nol the nominal value of the capital
and reserves and the valualion made by the Bank shall be final.

38. The Bank may require any Corporation with which it has
any transactions under Article 16 to [urnish returns Lo In clause
(3) of Article 36 and il il does so require, the provisions of clauses
(6).(7) and (8) of Article 36 shall apply. so far as may be. o such
Corporation as il it were a scheduled bank. :

39. The Bank shall compile and publish, in such manner and
at such times as the Governmenl may direcl, a consolidaled
statement from such information as may be received under this
Order.

40. (1) The Bank shall prepare and transmil to the
Government a weekly account of the issue Department and of the
Banking Department in such form as the Government may, by
notification in the official Gazzetle direct. The Government shall
cause these accounts to be published weekly in the olficial
Gazelle.

(2) The Bank shall also, within two months from the date on
which the annual accounts of the Bank are closed, lransmit o the
Government a copy ol the annual accounis signed by the
Governor, the Deputy Governor, if any, and the Chiel Accounting
OfTicer of the Bank, and cerlified by the Auditors together with a
report by Board on the working of the Bank throughout the year,
and the Government shall cause such accounts and report to be
published in the Official Gazelte.
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41. (1) No suit or other legal proceedings shall lie against the
Bank or any of its officer for anything which is in good faith done
or intended to be done in pursuance of Article 36 or Article 37 or
Article 38 or Article 39 or Article 40 or in pursuance of the
provisions of Chapter IV.

(2) No suit or other legal proceedings shall lie against the
Bank or any of its officers for any damage caused or likely to be
caused by anything which is in good faith done or intended to be
done in pursuance of Article 36 or Article 37 or Article 38 or
Article 39 or Arlicle 40 or in pursuance of the provisions ol
Chapter IV.

CHAPTER-IV
Collection and furnishing of Credit Information

42. In this Chapler, unless the context otherwise requires., -

(a) ‘'banking company" means the banking company as
delined In secltion 5 of the Banking Companies
Ordinance, 1962 (LVII ol 1962) and includes the apex
co-operative bank or any other banking or financial
institution notified by the Government in this
behalf;

Notes
The Banking Companies Ordinance, 1962 (LVII of 1962)
having been repealed by Banking Companies Act, 1991 (Act XIV of
1991). the reference of the Banking Companies Ordinance. 1962
(LVII of 1962) may be construed as reference to Banking
Companies Act, 1991 (Act XTIV of 1991)

(b) ‘“borrower" means any person to whom any credit
limit has been sanctioned by any banking company,
whether availed of or not and includes-

(1) in the case of a company or corporation, its
subsidiaries;

(if) in the case of a Hindu undivided family, any
member thereofl or any [irm in which such
member is a partner;

(itf) in the case of a firm, any partner thereof or any
other firm in which such partner is a partner:
and
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(iv) in the case of an individual, any {irm in which
such Individual is a partner;

(c) ‘“credit Information" means aﬂy information
relating to-

(i)  the amounts and the nature of loans or
advances and other credit facilities granted by
a banking company to any borrower or class of
borrowers;

(ii) the nature of security taken from any borrower
for credil lacilities granted to him; and

(iti) the guarantee [urnished by a banking company
for any of its customers.

43. The Bank may -

' (a) collect. in such manner as it may think fit, credit
information from every banking company; and

(b) furnish such information to any banking company
in accordance with the provisions of Article 45.

44, (1) For the purpose of enabling the Bank to discharge ils
functions under this Chapter, il may at any time direct any
banking company to submil (o it such statements relating to such
credit information and in such form and within such time as
may be specilied by the Bank [rom time (o time.

(2) A banking company shall, notwithstanding anything to
the conlrary contained in any law for the time being in force or in
any instrument regulating the constitution thereof or in any
agreement executed by it relating to the secrecy of its dealing with
its constituents, be bound lo comply with any direction issued
under clause (I).

45. (1) A banking company may, in connection with any
financial arrangement enlered inlo or proposed to be entered into
by it with any person, make applicalion to the Bank in such form
as the Bank may specily requesting it to furnish the applicant
with such credit information as may be specified in the
application.

(2) On receipt of an applicaton under clause (1), the Bank may,
as soon as may be., [urnish the applicant with such credit
information relating to the matters specified in the application,
as may be in its possession:
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Provided that the information so furnished shall not disclose
the names of the banking companies which have submitted such
information to the Bank.

(3) The Bank may in respect of each application levy such fees,
as it may deem fit, for flurnishing credit information.

46. (1) Any credit information contained in any statement
submitted by a banking company under Article 44 or furnished
by the Bank to any banking company under Arlicle 45 shall be
treated as confidential and shall nol, except for the purpose of
this Chapter, be published or otherwise disclosed.

. (2) Nothing in this Article shall apply to --

(a) the disclosure by any banking company. with the
previous permission of the Bank, of any
information furmished (o (he Bank under Article 44;

(b) the publication by the Bank, i[ il considers
necessary in the public interest so to do. of any
informaltion collected by il under Article 44, in such
consolidated form as il may deem fit without
disclosing the name of any banking company or its
borrowers. s

(3) Notwithslanding anything contained in any law for the
time being in force. no court, tribunal or other authority shall
compel the Bank or any banking company (o produce or to give
inspection of any statement submilted by that banking company
to produce or 1o give Inspection of any stalement submitted by
that banking company under Article 44 or to disclose any credit
information [urnished by the Bank to that banking company
under Article 45.

47. No person shall have any right,whether in contract or
otherwise, to any compensation for any loss incurred by reason
of the operation of any of the provisiuns of this Chapter.

48. (1) If any banking company-

(a)  fails to submil any statement required under Article
44 or submils under the Arlicle a stalement which is
false in any material particular: or

(b) fails to comply with any condition imposed under
this Chapter every director or other olficer ol the
company and every other person who is knowingly a
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party to the breach shall be punishable with [ine
which may extend to Taka two thousand.

(2) If any person discloses any credit information. the
disclosure of which is prohibited under Article 46, he shall be
punishable with imprisonment which may extend to six months
or with fine which any extend to Taka one thousand or with both.

20[CHAPTER-V
49,
50.
51.
52.
53. Omitted.
54.
55.
56.
57.
58.

CHAPTER-VI
General

59. Securities of the wvalue of Taka Three crores may be
allocated for the purpose by the Government and shall be held by
the Bank as the Reserve Fund

60. (1) The Bank may establish and maintain a Fund io be
called the Rural Credit Fund to which shall be credited.--
(a) an initial sum of Taka 50 lakhs to be subscribed by
the Government; and
(b) appropriations of such amount {rom the surplus
profits of the Bank as may be determined by the
Bank in consuliation with the Government.

(2) The Rural Credil Fund may be applied by the Bank to the
following objects, namely:-

(a) the making of medium-term loans and advance to
co-operative bank, repayable on the expiry of a fixed
period, nol exceeding five years from the date of the
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(b)

(c)

(d)

making Lhereol, against such securily as the Bank
may [rom lime to time, specily in this behalf;

the making of medium- term and long-term loans
and advances to rural credil agencies created or
established by or under any law for the time being in
force Including scheduled banks on such terms and
conditions as the Bank may. from time to time,
specifly in this behalf;

where the bank is satisfied that any co-operative
bank or any scheduled bank to which a loan or
advance as is referred to in clause (4) of Article 16
has been made is unable to repay the same In time,
the converting ol such loan or advance, into a
medium-lerm loan or advance.as the case may be. in
accordance with the provisions of sub-clause (a),

the making of short-tenn and medium- term loans
and advances to scheduled banks as relinance
againsl thelr loans and advances lo co-operative
societles or farmers or dealers suppying seed,
machinery. [lertiliser and other requisites ol
agriculture (o larmers on credit:

Provided that such credil is granted on such terms and
conditions .as to securily and oltherwise, as may be laid down by
the Bank; and

(e)

the financing of a sysiem of guaranlees in
accordance with rules to be made by the Bank to
cover a portion of the bonalide loss that a scheduled
bank is proved to the salisfaction of the Bank to
have incurred in any transactlion of loan or advance
made under sub-clause (d).

61. The Bank may eslablish and maintain a fund to be called
"Agricultural Credit Stabilisation Fund"to which shall be

crediled:-
(a)

(b)

an inltial sum of Taka 25 lakhs to be subscribed by
the Government; and

appropriation of such amount [rom the surplus
profits of the Bank as may be determined by the
Bank in consultation with the Government;
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(c)

Bangladesh Laws on Banks and Banking

the amount in the said Fund shall be applied by the
Bank only to the making of loans and advances to
apex co-operalive Bank repayable on the expiry of a
fixed period of not less than fifteen months and not
exeeding [ive years from the date of making such
loan or advance and on such terms and conditions
as may be specified in this behalf by the Bank:

Provided that no such loans or advances shall be made--

(i)  except for the purpose of enabling the apex co-
operative Bank to pay any dues In respect of
bills of exchange and promissory notes,
purchased or rediscounted by the Bank under
sub-clause ([) of clause (2) of Article 16 or loans
and advances made to il by the Bank under
clause (6) of Article 16 and unless, in the
opinion of the Bank, the apex co-operative
Bank is unable to pay such dues in time due to
drought, famine or natural calamities; and

(il) unless such loans and advances are fully
© guaranteed as Lo the repayment of the principal
and payment of interest by the Government.

62. (1) The Bank may establish and maintain a Fund to be
called the Industrial Credit Fund (o which shall be credited-

(a)

(b)

an initial sum of Taka one crore to be subscribed by
the Governement, and

appropriations of such amount from the surplus
profils of the Bank as may be determined by the
Bank in consultation with the Government.

(2) The Industrial Credit Fund shall be applied by the Bank to
the lollowing objects. namely:-

(a)

(b)

the making of medium-term and long- term loans
and advances to co-operative banks and such
institutions as the Bank may deem fit repayable on
the expiry of a lixed period, not exceeding five years
from the date of the making thereof, against such
security as the Bank may, from time to time,
prescribe in this behall;

the making of medium-term and long-term loans
and advances (o industrial credit agencies created or
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(c)

(d)

established by or under any law for the time being in
force on such terms and conditions as the Bank may,
from time (o time, prescribe in this behall;

where the Bank is satisfled that any institution to
which a loan or advance as referred to in clause (4) of
Article 16 has been made is unable to repay the same
in time, the converting of such loan and advance
into a medium-term or long-term loan or advance,
as the case may be, in accordance with the
provisions of sub-clause (a); and

the financing of a system of guarantees Iin
accordance with rules to be made by the Bank to
cover a portion of any bonafide loss that a scheduled
bank is proved to the satisfaction of the Bank to
have incurred in any transaction of medium-term -
and long-term loan to a party seeking to establish an
industrial project of small or medium size.

63. (1) The Bank may establish and maintain fund to be called the
Export Credit Fund to which shall be credited--

(a)

(b)

an initial sum of Taka one crore to be subscribed by
the Government, and

appropriations of such amount from the surplus
profits of the Bank as may be determined by the
Bank in consultation with the Government.

(2) The Export Credit Fund shall be applied by the Bank to the
Following objects, namely:-

(a)

(b

Laiy—24

the making of medium-term and long-term loans
and advances to scheduled banks and other credit
institutions created or established by or under any
law for the time being in force, as refinance against
their medium-term and long-term loans and
advances given for financing exports from
Bangladesh,on such terms and conditions as to
securily and otherwise as the Bank may, {rom time
to tme , lay down in this hehalf;

the making of loans and advances, directly or
through scheduled banks or other credit institutions
created or established by or under any law for the
time being in force, to private or Governement
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sponsored institutions in foreign countries. for the
purpose of enabling them to import goods from
Bangladesh, on such terms and conditions as the
Bank may. [rom time to lime, lay down in this
behall.

64. Aflter making provision for bad and doubtful debts,
depreciation in assels, contributions to staff superannuation
fund and for all other matter for which provision is to be made by
or under the Order or which are usually provided for by bankers,
the balance of the profits shall be paid to the Government.

65. (1) Not less than two Auditors shall be appointed and their
remunecration fixed by the Government.

(2) The Auditors shall hold oflice for such term not exceeding
one year as the Government may fix‘while appointing them, and
shall be eligible for re-appolntment.

66. Without prejudice lo anything contained in Article 65, the
Governmenl may al any time appoint the Comptroller and
Auditors-General or such Auditors as it deems [it to examine and
report upon accounts of the Bank.

67. (1) Every Auditor shall be supplied with a copy of the
annual balance sheet and it shall be his duly to examine the same
together with the accounts and vouchers relating thereto; and
every Auditor shall have a list delivered to him of all books kept
by the Bank, and shall atl all reasonable time have access to
books, accounts and olher documents of the Bank and may, at the
expense of the Bank, il appointed under Article’ 65 or at the
expense of the Government if appointed under Article 66, employ
Accountants or other persons to assist him in investigating such
accounts and may, in relation to such accounts, examine any
Director or Officer of the Bank.

(2) The Auditors shall make a report to the Government upon
the annual balance sheet and accounts, and in every such report
they shall state whether in their opinion the balance sheet is a
full and fair balance sheet containing all necessary particulars
and properly drawn up so as to exhibit a true and correct view of
the state of affairs of the Bank, and, in case they have called for
any explanation or information from the Board, whether it has
been given and whether it is satisfactory.
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68. The Bank shall have a special Agricultural Credit
Department the function of which shall be:-

(a) - to maintain an expert stalfl to study all questions of
agricultural credit and be avallable for consultation
by the Government, apex co-operative Bank and
other banking organisation; and

(b} to co-ordinate the operations of the Bank in
conneclion with agricultural credit and its relations
with the apex co-operative Bank and any other
organisalion engaged in the business of agricultural
credit.

69. The Research Department and the Statistics Department
of the Bank shall have the power, subject to right and provisions
guaranteed under other laws. to request from any natural or
juridical person. as well as the Government., any dala or
information necessary for the proper execution of its dutics,

70. Unless otherwise direclted by the Government with
reference {o any place. the Bank shall appoint the Sonali Bank as
its agent at all places in Bangladesh where it does not have an
olfice or branch ol the Banking Department and there is a branch
of the Sonali Bank.

71. (1) For the purposes ol seclion 124 of the Evidence Act.
1872, the provisions of Part IV of the Code of Civil Procedure,
1908, and the provisions ol rule 27 of Order V. and rule 52 of Order
XXI of the said Code, the Bank and any ollicer of the Bank acting
in his capacitly as such shall be deemed (o be a public ofTicer.

(2) The provisions ol Section 123 of the Evidence Act shall
apply to the unpublished recoerds relating to the affairs of the
Bank and the Governor shall be deemed to be the officer or head
of the department concerned.

(3) Every officer of the Bank shall be deemed to be a public
servant within the meaning of section 21 of the Penal Code (Act
XLV of 1860).

72. Notwithstanding anything contained in any law for the
time being in force. provident fund or pension granted by the
Bank o its employees shall not be liable to seizure, attachment
or sequestration by process of any Court in Bangladesh at the
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instance of a creditor for any demand against the pensioner or in
satisfaclion of a decree or order of any such court.

73. The Bank shall not be liable to the payment of any stamp
duty under the Stamp Act, 1899.

74. The Bank shall notl be liable to the payment of customs
duty on gold, silver, coins, currency notes, securily, and any other
goods Lthal may be speciflied by the Govermment.

75. Nolwithstanding anylhing contained in the Income-tax
Act, 1922, or the Business Profils Tax Act, 1947, or any other law
for the time being in force relating lo income-lax, super-tax or
business profits-tax. the Bank shall not be liable to pay any
inciome-tax, super-tax or business prolit tax on any ol ils
income, prolils or gians.

76. The Bank shall not be placed in liquidation save by order
ol the Government and in such manner and on such terms and
conditions as il may direct.

77. (1) If in the opinion of the Government, the Bank fails to
carry oul any ol the obligalions imposed on il by or under this
Order, the Governmenlt may, by notilication in the ollicial
Gazelle, declare the Board (o be superseded, and thereafler the
general superintendence and direction of the allairs of the Bank
shall be entrusted Lo such agency as the Government may
determine and such agency may exerclse the power and do all acts
and things which may be exercised or done by the Board under
this Order.

{2} When action is taken under clause (1), the Government
shall cause a [ull repori of the circumstances leading to such
action and of the aclion taken to be laid before the Legislature at
the earliest possible opportunily and in any case within three
weeks of the re-assembly thereofl after the Issue of the
notification superseding the Board.

78. (1) Except in the performance ol his duties under this
Order, every employee of the Bank shall preserve and ald In
preserving secrecy wilh regard Lo all matlers relaling to the
affalrs of the Bank not published by il, and with regard to all
. mallers relating to the financial or monetary aflairs of any
institution, person, body ol persons, any Government or
suthority whether in Bangladesh or outside that may come to his
knowledge In the performance ol his dulies.
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(2) Every such employee who communicates any such matllter,
except when required by law to do so or in the discharge of his
duty as such, shall be guilly of an offence and shall on conviction
by a courl of competent jurisdiction be punished with
imprisonment of either description for a term which may extend
to six months or with line which may exlend to Taka f[ive
hundred or with both.

(3) No court shall take congnizance of any oflience
punishable under this Article except upon complaint in writing
by a person authorised in this behalf by the Governor.

79. (1) The Governor may, by general or special order,
delegate to a Depuly Governor, subject lo such conditions and
limilations, if any, as may be specified in the Order. such of the
powers and [unclions exercisable by him under this Order or
under any other law for the time being in force as he may deem
necessary [or the efflicient administration of the [unctions ol the
Bank.

(2) The fact that a Deputly Governor exercises any power or
does any acl or thing in pursuance ol this Order shall be
conclusive prool of his authority to do so.

80. (1) The Bank may. notwithstanding anything contained in
any law for the time being in [orce or any conlract. depute any
member of its stall for such period as it may deem [it to the
Governmentl or any instiluion and thereupon the person so
deputed shall, during the period of his deputation, render such
service to the Government or instlilution as it may require.

(2) Nothing contained in this Article shall empower the Bank
lo depute any member of ils stall to the Government or any
institution on any salary. emolumenls or other terms and
conditlions which is or are less favourable to him than that or
those to which he is entitled immediatly before such deputation,

81. Whenever the Bank anlicipales economic disturbances
that are likely lo threalen domestic monetary stabilily in
Bangladesh or whenever abnormal movements in the money
supply or in the price level are endangering such stability. it shall
be the duly of the Bank- '

(a) to adopl such policies, and to cause such remedial
measures o be taken, as are appropriale in the
circumstances and authorised by the Order: and
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(b) to submit to the Government a detailed report which
shall include as a minimum, an analysis of--

(1) the causes of the anticipated economic
disturbances or, of the actual abnormal
movements ol the money supply or the price
level;

(ii) the probable ellfects of such disturbances or
movementis on (he level or preduction,
employment, and real income in Bangladesh:
and

(iii) the measures which the Bank has already
taken. and the further monetary, fliscal. or
adminsiratlive measures which il proposes to
take or recommends for adoplion by the
Government.

82. (1) Subject to the approval of the Government, the Board
may make regulalions consistent with this Order to provide for
all matters for which provision is necessary or convenient for
the purpose of giving eflect to the provisions of this Order:

Provided that in the event of non-existence of (he Board. the
Governor may, with the approval of the Governmenl, make
regulations for the purpose of giving effect to the provisions of
this Order and generally for carrying out the purpose of this
Order.

(2) In particular and without prejudice to the generalily ol the
foregoing provision, such regulations may provide for all or any
of the following matters. namely:-

(a) the manner in which meetings of the Board shall be
transacted and the procedure to be [followed at
meelings thereofl;

(b) the conduclt of the business of the Execulive
Commillee;

(¢) the delegalion of powers and [unclions ol the Board,
the Governor, Depuly Governor, Direclors, or
olficers of the Bank:

(d) the lormation of commillees of the Board, their
supervision by the Board and the conduct of business
in such commillees;
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(e)

(n

(h)

(1)
()

(k)

(1)

(m)

(n)

recruitment of employees of the Bank including the
terms and conditions of their service, constitution
ol superannuation, benelicial and other funds, with
or without Banks contribution, for the employees of
the Bank, their wellare, providing amenities,
medical facilities, grant of loans and advances, their
belterment and uplift;

the manner and from in which contracts binding on
the Bank may be executed;

the provision of an official seal of the Bank and the

“manner and eflects of its use;

the manner and [orms in which the balance sheet of
the Bank shall be drawn up, and in which the
accounts shall be maintained;

the remuneration of Directors;

the relations of the scheduled banks with the Bank
and the returns to be submitted by the scheduled
banks lo the Bank;

the regulations of clearing houses for the scheduled
banks: :

the circumstances which, and the conditions and
limitalions subject to which, the value of any lost.
stolen, multilated or imperlect Bank Note may be
refunded as of grace;

the denominaion, form, issue. negotiability,
encashment and repatriation of the instruments
mentioned in clause (8) of Article 16;

generally, lor making any provision necessary or
convenient for the efficient conduct of the business,
discharge of [unctions and for purposes of
management of the Bank.

(3) Copies ol all regulations made under this Article shall be
available to the public on payment.

83. In all laws mentioned in this Order and in all other
éxisting laws including the Banking Companies Ordinance, 1962,
the Negoliable Instruments Act, 1881, the Trust Act, 1882, the
Companies Act, 1913, the Foreign Exchange Regulations Act,
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1947, the Banker's Books Evidence Act, 1891 and all rules,
regulations, byve-laws, notilication. Orders and instruments,
references to State Bank of Pakistan shall, unless the context
otherwise requires, be construed as relerence to "Bangladesh
Bank",

84. (1) The State Bank Act, 1956 (Act XXXIII of 1956) and the
Bangladesh Bank (Temporary) order, 1971 (A. P. O. No. 2 of 1971)
are hereby repealed.

(2) Any rules or regulations made, order passed, notification
issued, thing done, action taken or proceeding commenced under
any ol the provisions of the State Bank Act, 1956 (Act XXXIII of
1956). the Bangaldesh Bank (Temporary) Order, 1971 (A. P. O. No.
2 of 1971) or deemed to have been so made, passed, issued, done,
taken or commenced, shall continue in force and be deemed to
have been made or, as the case may be, passed, Issued, done, taken
or commenced under the corresponding provison of this Order.
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ANNEX -1

1. The proviso was added by Ord, LVI of 1976,

2. Substituted by Ord, VI of 1975. This clause, prior to
substitution, stood as under:-

“(3)" The Board shall consist of-

(a) the Governor, and one or more Deputy Governors, to be
appointed by the Government;

(b)  four Directors to be nominated by the Government from
amongst the persons who, in the opinion of the
Government, have had experience and shown capacity
in the field of banking, trade, commerce, industry or
agriculture;

(c) one Government official to be nominated by the
Government but he shall not have the right to vots.”

3. Inserted by Ord. V1 of 1975.

4. Subslituted by Ord. LVI of 1976. This clause, prior to the
substitution, stood as under:-

"(3) The Governor or, il for any reason he is unable to attend, the
Depuly Governor shall preside at meetings ol the Board and in the
event of any equality of votes, shall have a second or casting vote.
In case there is no Depuly Governor, any other Director,
authorised by the Governor, shall preside over the meeling of the
Board and he shall have a second or casting vote".

5. Substituted by LVI of 1976. This clause, prior to the
substitution, stood as under.

"(1) There shall be an Executive Committee consisting of the
Governor, Depuly Governors and one Director elected by the
Board from among the Directors nominated by the Government
under sub-clause (b) of clause 3 of Article 9",

6. Omitted ibid. Before ommission, the clause stood as under:-

"(2) In addition to the members of the Executive Committee as
constituted by clause (1), the person who shall be a member of
the Board by virtue of sub-clause (c) of clause 3 of Article 9
shall be a member of the Executive Committee. but he shall
not have the right to vote”.

Law—25



194 Bangladesh Laws on Banks and Banking

7. Substituted by Ord. LVI of 1976.
8. Substituted by Ord. LVI of 1976.
9. Inserted by Ord, VI of 1975.

10. Inserted by Act XVII of 1990.

11. Substituted by Ord. XXV of 1982. This clause, prior to the
substitution, stood as under:-

"(21) (a) Subject to sub-clauses (b) and (c). the borrowing of
money for a period not exceeding three months for the
purpose ol the business of bank, and the giving of
security for money so borrowed;

(b) No money shall be borrowed under this clause from any
person in Bangladesh other than a scheduled bank or
from any person outside Bangladesh other than a bank
which is the principal currency authority of any
country under the law for the time being in force in that
country;

(c) The total amount of borrowings from person in
Bangladesh shall not at any time exceed the amount of
the capital of the Bank".

12. Omitted by Ord. VI of 1975. Before omission it was as under:-
"(7) allow interest on deposils on current account.”

13. Inserted by Act No. LXXII of 1974.

14. Inserted by Ord. VI of 1975.

15. Substituted by Ord. XLI of 1978. This clause, prior to the
substitution, stood as under:-

"(2) For the purposes of this Article, gold, coin and gold bullion
shall be valued at O. 118489 grammes of fine gold per Taka, silver
bullion shall be valued at the market value of the fine silver
content thereof, Taka coin shall be valued at its face value and
Taka securities and securities specified in clause (4) shall be
valued at the markel rate for the time being oblalning or face
value whichever is less".

16. Inserted by Act LXXII of 1974.
17. Inseried by Ord. VI of 1975.
18. Inserted by Ord. VI of 1975.
19. Inseried by Ord. VI of 1975.
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20. Chapter V alongwith Articles 49, 50, 51, 52, 53, 54, 55, 56, 57
and 58 omitlted by the Financial Instilutions Act, 1993 (Act 27 of
1993). The Chapter and Articles. belore omission, were as under:-

CHAPTER-V

Provisions relating to Non-Banking Institutions Receiving
Deposits and Financial Institutions

49. The provisions of this Chapter shall not apply to a
banking company as defined in section 5 of the Bankging
Companies Ordinance, 1962 or a banking institutuion notified
under section 5 of that Ordinance or a co-operative Bank or a
primary agricultural credit society or a primary credit society.

50. In this Chapter, unless the context otherwise requires,

{a) "company' means a company as defined in section 2
ol the Companies Act. 1913 and includes a foreign
company within the meaning of section 2 of that
Act; '

(b)  "corporation" means a corporation incorporated by
or established under any law in force:

(c) ‘"financial institution” means any non-banking
institution-

()  which carries on as ils business or part of its
business the f{inancing, whether by way of
making loans or advances or otherwise, of
trade, industry, commerce or agriculture: or

([ii)  which carries on as ils business or part of its
business the acquisition of shares, stock,
bonds, debentures or debenture stock or
securilies issued by a Government or local
authorily or other maketable securities of a
like nature; or

(iii) which carries on as its principal business hire-
purchase {ransactions or the financing ol such
transaclions.

Explanation.-For the removal of doubts, it is hereby declared
that a company registered under section 3 of the Insurance Act,
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1938 [or any class of insurance business and a company, not
being a banking company. a corporation or a firm, carrying on,
as ils principal business, the management, conduct or
supervision, as the foreman or agent, of any lransaction or
arrangement by which it enters into an agreement with a number
of subscribers that every-one of them shall subscribe a certain
sum by instalments lor a delinite period and that each subscriber
in his turn, as determined by lot or by auction or by tender or in
such other manner as provided for in the agreement, shall be
entitled to a prize amount shall be deemed Lo be, a financial
institution as delined in this clausc:

(d) “firm" means a firm as delined in the Partnership
Act, 1932;

(e) "non-banking inslitution” means a company,
corporation, co-operative sociely or firm.

51. The Bank may. il it considers necessary in the public
Interest so Lo do, by general or special order,-

(a) regulate or prohibit the issue by any non-banking
institution of any prospectus or advertisement
soliciting deposits of money [rom the public; and

(b)  specily the conditions subject to which any such
prospectus or advertisement, if not prohibited. may
be issued.

52. (1) The Bank may al any time direct that every non-
banking institution shall furnish to the Bank. in such form, at
such intervals and within such time, such statement,
information or particulars relating to or connected with deposits
received by the non-banking institution, as may be specified by
the Bank by general or special order.

(2) Without prejudice lo the generalily of the power vested in
the bank under clause (I), the statements, information or
particulars to be furnished under clause (I) may relate {o all or
any of the following matters, namely, the amount of the deposits,
the purposes and periods for which, and the rates of interest and
other terms and condtions on which, they are received.

(3) The Bank may, If il considers necessary in the public
interest so to do, give direclions to non-banking institutions
either generally or o any non-banking institulion or group of
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non-banking institutions in particular, in respect ol any matters
relating to or connected with the receipt of deposits, including the
rates of interest payable on such deposits. and the periods for
which deposits may be received.

(4) If any non-banking instilution fails to company with any
direction given by the Bank under clause (3). the Bank may
prohibit the acceptance of depositls by thal non-banking
institution.

(5) Il any question arises whether any amount borrowed or
proposed to be borrowed by a non-banking institution is or is not
a deposit, it shall be referred to the Bank whose decision thereon
shall be final.

(6) Every non-banking institution receiving deposits shall if
so required by the Bank and within such time as the Bank may
specily. cause to be senl at the cost of the non-baning institution a
copy ol its annual balance-sheetl and profil and loss account or
other annual accounts to every person {from whom the non-
banking institution holds, as on the last day of the year to which
the accounts relate, deposits higher than such sum as may be
specified by the Bank.

53. (1) If the Bank is satisficd that [or the purpose ol enabling
it to regulate the credit system of the country to its advantage, it Is
necessary so to do, it may-

(a) require financial Institutions either generally or
any group ol [inancial institutions or [inancial
inslitution In particular, to furnish to the Bank in
such form, at such intervals and within such time,
such stalement, informalion or particulars relaling
to the business of such f[inanclal inslitutions or
institution, as may be specified by the Bank by
general or special order;

(b)  give to such institutions either generally or to any
such institution in particular, directions relating to
the conduct of business by them or by il as financial
institutions or institution.

(2) Without prejudice to the generality of the power vested in
the Bank under sub-clause (a) of clause (1). the stalement,
information or particulars to be furnished by a [inancial
institution may relate to all or any of the following matlters,
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namely. the pald-up capital, reserves or other liabilities, the
investments, whether in Government securities or otherwise, the
persons Lo whom, and the purposes and periods for which finance
is provided and the terms and conditions, including the rates of
interest. on which il is provided.

(3) In issuing directions to any financial instilution under
sub-clause (b) of clause (1), the Bank shall have due regard to the
conditions in which, and the objects for which, the institution
has been established, its statutory responsibilites, if any, and the
elfect the business of such flinancial institution is likely to have
on trends in the money and capital markets,

54. It shall be the duty of every non-banking instilution to
furnish the statements, information or particulars called for,
and to comply with any direction given to it under the provisions
of this Chapter.

55. (1) The Bank may, al any time, for the purpose of verilying
the correciness or compleleness of any statement, information or
particulars furnished to it by a non-banking institution or for
lhe purpese of oblaining any information or particulars which a
non-banking institution has failed to furnish on its being called
upon to do so, cause an inspection {o be made by one or more of its
officers or employees or other persons (hereinafter referred to as
the inspecting authorily). of any such institution and its books
and accounts. -

(2) Tt shall be the duty of every director or member of any
commiliee or olher body for the time being vested with the
management ol the affairs ol the non-banking institution or
other officer or ewployce thereol to produce (o the inspecting
authority all such books, accounts and other documents in his
custody or power and to f[urnish that authorily with any
stalements and information relating to the business ol the
institution as thal authorily may require of him, within such
time as may be specilied by that authority.

(3) The inspecling authority may examine on oath any
director or member of any committee or body for the time being
vested with the management of the affairs of the non-banking
institution or other officer or employee thereof, in relation to its
business and may adminis(er an oath accordingly.
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56. (1) Whoever in any return, statement or information
required or [urnished by or under or for the purposes of any
provision of this Chapler, willully makes a stalement which is
[alse in any malerial parlicular, knowing it to be [alse. or
wilfully omits to make a malerial statement. shall be punishable
with imprisonment for a term which may extend to three years.
or with [ine, or with both.

(2) If any person [ails to produce any book. account or other
document or to furnish any statement. information or
partiulars, which under this Chapter it is his duly to produce or
fumish, or Lo answer any question relating to the business ol a
non-banking institution which he is asked by the inspecting
authority under this Chapter. he shall be punishable with [line
which may extend to Taka two thousand in respect ol each
offence, and If he persisits in such refusal, with a [urther fine
which may extend to Taka one hundred for everyday during
which the offence continues.

(3) If any non-banking institution-

[a) recelves any deposils in conlravention ol any
direction given to it under this Chapter: or

(b) issues any prospectus or advertisement olherwise
than in accordance with any order made under
Arlicle 51; or
(c) [fails to comply with the provisions ol clause (6) of
Article 52 or with the directions issued under clause
(3) of that Arlicle or sub-clause (b) of clause (1) of
Article 58.
every director or member ol any commitlee or other body for
the time being vested with the management of the aflairs of the
non-banking institution, unless he proves that the
contravention took place without his knowledge or that he
exercised all due diligence to prevent il, shall be punishable with
fine which may extend--
(a) In the case ol a contravenlion falling under sub-
clause (a). to twice the amount of the deposits
received;

(b) in the case of a contravention falling under sub-
clause (b), to twice the amount of the deposits called
for by the prospectus or adverlisement; and
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(c) in any other case, to Taka two thousand.

57. No court shall take cognizance of any offence punishable
under Article 56 excepl upon a complaint in writing made by an
olficer of the Bank, generally or specially authorised in writing
in this behall by the Bank, and no court inferior (o that ol a
magistrate of the first class shall, try any such offence.

58. The provisions ol this Chapter shall have effect
nolwithstanding any-thing inconsistent therewith contained in
any other law for the time being in force or any instrument
having elfect by virtue of any such law".
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THE BANKING COMPANIES ACT, 1991
(ACT 14 OF 1991)

[Amendment foot
Notes at ANNEX-2]

An Act to make provisions relating to banking companies

WHEREAS it is expedient to make provisions relating to banking
companies;

It is hereby enacted as follows:

PART-I
PRELIMINARY

1. Short title-(1) This Act may be called the Banking
Companles Act, 1991.

(2) It shall be deemed to have come into [orce with effect from
the 24th February, 1991.

2. Application of other laws not barred.-The provisions ol
this Act shall be in addition to, and not. save as hereinafler
expressly provided, in derogation of, the Companies Act, 1913
(VII of 1913), and any other law [or the time being in force.

Notes

Banking Companies Act should be read as supplimental to
and part of the Companies Act, 1913 (VII of 1913). Sections 171
and 232 of the Companies Act are applicable to winding up
proceedings in respect of a bank. This section specifically
provides that the provisions of this Actl shall be in addition to
and not in derogation of the Companies Act.

3. Limited application of the Act to co-operative banks.-
Nothing in this Act shall apply to a co-operative bank registered
under the Co-operative Sociellies Ordinace, 1984 (I of 1985), or any
other law for the time being in force relating to co-operative
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banks except that the Bangladesh Bank mz{y carry out
inspections of, and issue direclions to, co-operative bank as
prescribed for the banking companies under sections 44 and 45 of
this Act.

Notes.

This section specifically lays down that none of the
provisions of the Act, except the provisions of section 44 and
section 45 shall apply to co-operative bank. According to the
provisions of this section, Bangladesh Bank may, either on its
own motion or on being directed to do so by the Government
shall, cause an inspection to be made by one or more of its
officers of any co-operative bank and its books and accounts and
also cause a scrutiny of the affairs of a co-operative bank. Where
the Bangladesh Bank is satisfied that, in the public interest, or in
furtherance of monetary and banking policy or to prevent the
affairs of any banking company being conducted in a manner
delrimental to the interest of the depositors or in a manner
prejudicial to the interest of the co-operative bank, or to secure
the proper management of any banking company. il is necesary
to issue directions lo co-operalive banks generally or to any co-
operative bank in particular, it may issue necessary direction
and the co-operative bank are bound to comply with such
directions.

4. Power to suspend operation of the Act.-(1) The
Government, if on a representation made by theBangladesh Bank
in this behalf is satisfied that it is expedient so to do, may. by
notification in the official Gazelle, suspend for a period, not
exceeding sixty days. the operation of all or any of the provisions
of this Act in relation to any specified banking company.

(2) The Government may, by notification in the official
Gazette, extend [rom time to time, the period of any suspension
under sub-section (1) by a period not exceeding sixly days at any
one time, but the total period of suspension shall not exceed one
year.

(3) A copy of any notillcation issued under this section shall
be laid on the table of Parliament-

(a) if it is in session, within ten days of the issue of the
notification: and
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(b)

if it is not in session, within ten days afler it meets
following the issue of the notification.

5. Definitions.-In this Act, unless there is anything
repugnant in the subject or context-

(a)

(b)

(c)
(d)

(e)

2l

(h)

(i)
Laww—27

"approved securities" means sccurities in which a
trustee may invest money under clause (a), clause (b),
clause (bb), clause (c) or clause (d) of section 20 of the
Trust Act, 1882 (II of 1882), and for the purpose of
sub-section 1[(4)] of section 13, includes such other
securities as the Government may, by notification in
the official Gazette, declare to be approved securities
for the purpose of that sub-section;

‘company” means any company which may be
wound up under the Companies Act, 1913 (VII of
1913);

"Companices Act” means Companivs Act, 1913 (VII of
1913);

“"demand liabilities” means liabilities which must be
met on demand;

"secured loan or advance’ means a loan or advance
made on the securily of assets the market value of
which is not at any time less than the amount of
such loan or advance, and "unsecured loan or
advance" means a loan or advance not so secured. or
that part of it which is not so secured:

"scheduled bank” has the same meaning as in Article
2(j) of the Bangladesh Bank Order, 1972 (P.O. No.127
of 1972);

"debtor"includes a person, company or institution

who receives financial beneflit on the basis of
sharing profit and loss, hire-purchase or leasing:]

"new bank" means a new bank as defined in the
Bangladesh Banks (Nationalisation) Order, 1972
(P.O No. 26 of 1972);

"creditor” includes-
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()

(K)

(1)

()

(n)
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3[(i) such persons, company or institution who
deposits money on the basis of participation of
profit and loss,)

(if) a lending company or a financial institution
from which f{inancial accommodation or
facility has been received on the basis of
particpation in profit and loss, mark-up in
finance, hire purchase lease or otherwise;

"private company" has the same meaning as in the
Companies Act, 1913 (VIl of 1913);

"Bangladesh Bank" means the Bangladesh Bank
established under the Bangladesh Bank Order, 1972,
(P.O.No. 127 of 1972);

"rules” means rules made under this Act,

"specilalised bank” means a bank established or
constituted by or under any law for the time being in
force and includes a bank declared by the
Government, by notilication in officlal Gazelte. to
be a specialised bank for the purposes of this Act:

"Managing Direclor” in relation to-

(i) a new bank. means the Managing Dircelor as
defined in the Bangaldesh Bank
(Nationalisation) Order, 1972 (P.O.No0.26 of
1972);

(ii) a specialised bank, means the Managing
Director as deflined in the law or other
instrument establishing or constituting it;

(iii) any other banking company, means a director
who, by virtue of an agreement with the
banking company or of a resolution passed by
the banking company in general meeting or by
its Board of Directors or, by virtue of its
memorandum or articles of association, is
entrusted with the management of the afTairs
of the company, and iIncludes a director
occupying the position of a Managing Director,
by whatever name called;
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(o) "ﬁanking company” means any company which
tcfa transacts the business of banking in Bangladesh and

/H{ P includes a new bank and a specialised bank:

™

Explanation.-Any company which {s engaged in the
manufacture of goods or carries on any trade and which accepts
deposits of money from the public merely for the purpose of
financing its business as such manufacturer or trader shall not
be deemed to transact the business of banking within the
meaning of this clause;

Notes

Power of receiving money on deposit from customers and
honouring their cheques is the essenlial characteristics of
banking. In the absence of such power, mere power of granting
loans does not make company a banking company. A banking
company comes into existence alter it is licensed under this Act.
The new banks established under the Bangladesh Banks
(Nationalisation) Order, 1972 (P.O. No. 26 of 1972) and the
specialised bank as defined in clause (m) have not been licensed
as such. These banks have come into existence under special
statute. Hence, they do not literally [all within the definition of
banking company. In order to make it clear that,.
notwithstanding the above mentioned difference in the matter of
authority of establishment, the new bank, i.e. Sonali, Agrani and
Janata Bank and such other banks as are established by or under
any special law are also banking companies, the words "and
includes a new bank and a specialised bank” have been included
in the definition.

(2) Transacting the business ol banking should be the
business of a company, and noet that such business should have
been transacted at any particular point of time. Notwithstanding
that a banking company may not be'transacting the business of
banking at any particular pecint of time on account of
supervening cause, it will not cease to be a banking company
within the meaning of section 5(0) of the Act. The definition of a
banking company does not mean that the company must, at the
time in question, be able to accept deposits of money from the
public repayable on demand or on such terms in which the money
might have been deposited. It must mean that banking should be
the primary business of the company even if, by reason of certain
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supervening causes, it is not able for the time being to carry on
the work of receiving deposits and of making payments.

(p) "banking” means the accepting , for the purpose of
lending or investment of deposits of money from the
pubile, repayable on demand or otherwise, and
withdrawable by draft, order or otherwise;

Notes.

Definition of banking is fairly wide. Acceptance of deposits
for purposes of investing or lending but repayable on demand or
otherwise would fall within the mischief of such definition. The
definition of 'banking’ makes it clear that receiving of money on
deposit from customers and honouring their cheques is the
essential characteristics of banking. This essence of banking is
the relationship which is brought into existence at the time of
deposit. That is the core of banking. Lending of money may be one
phase of banking business, bul it is not the main phase or the
distinguishing phase.

(g) “"time Habllities” means liabilities which are not
demand liabilities;

23[(qq) "mudaraba certificate” means a certificate issued
on the basis of mudaraba;

(qqq) "mudaraba"means such an agreement in terms of
which a bank conducted in accordance with the
Islami Sharlah provides capltal for anything and
the customer employs his efficiencey.efforts, labour
and intelligence:

(gqqq) "musharika certificate” means a certificate issued
on the basls of musharika;

(qqqqq) "musharika” means such an agreement under
which a portion of capital of anything is provided by
a bank conducted in accordance with the Islami
Shariah and the other portion is given by the
customer and in which profit in distributed in such
proportion as mentioned in the agreement and loss
is distributed in proportion to the capital.]

(r) "gold", includes gold in the form of coin, whether
legal tender or not, or in the form of bullion or
ingot, whether refined or not;
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(s)

"registrar” has the same meaning as in the
Companies Act, 1913 (V11 of 1913)

6. Act to override memorandum, articles, etc.-Save as
otherwise expressly provided in this Act,-

(a)

(b)

the provisions of this Act shall have effect
notwithstanding anything to the contrary contained
in the memorandum or articles of assocaiation of a
banking company, not being a new bank or a
specialised bank, or in any agreement executed by it,
or in any resolution passed by the banking company
in general meeling or by its Board of Directors,
whether the same be registered, execuled or passed,
as the case may be, before or after the
commencement of this Act; and

any provision contained in the memorandum,
arlicles, agreement or resolution aforesaid shall, to
the extent to which it is repugnant to the provisions
of the Act, become or be void, as the case may be.

PART-11

BUSINESS OF BANKING COMPANIES

7. Form of business in which banking company may engage.-
(1) In addition to the business of banking, a banking company
may engage in any one or more of the following forms of

business, namely:-
ﬁ] the borrowing, raising, or taking up of money;

(b)

(c)

the lending or advancing of money either upon or
without security;

the drawing, making, accepting, discounting,
buﬁng. selling, coﬂqitlng and d_g_f._l_i’ng in I_)'I_Ils of
exchange, hundis, promissory noles, coupons,
dralts. bill of lading, railway receipts, warrant,
debentures, certificales, scrips, participation term
certificates, term finance certificates, musharika
cerlificates, moderaka certificates and such other
instrument as may be W@d&sh

and other instruments, and securities,

whether transferrable or negotiable or not;
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(d)

(e)

(0

(1)

()
(K)

(1

(m)
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the granting and issuing of letter of credit, traveller's
cheques, credit L card and circular notes;

the buying, selling and dealing in gold, silver and
other metal coin, __

the buying and selling of foreign exchange including
fg{e_i_gﬂ bank notes; g

the acquiring, holding, issuing on commission,
underwriting and dealing in stock, funds, shares,
debenture stock, bonds, obligations, securities,
participation term certificates, term finance
certificates, musharika certificates, 4|mudarabal
certificates and such other instruments as may be
approved by the Bangladesh Bank and investments
of all kinds;

the purchasing and selling of bonds, scrips or other
forms of securities, particapation term certificates,
term finance certificates, 4[mudaraba) certificates,
musharika certificales and such other instruments
as may be approved by the Bangladesh Bank on
behalf of constituents or others, the negotiating of
loans and advances;

the receiving of all kinds of bonds, scrips of valuable
on deposit or for safe custody or otherwise;

the providing of safe deposit vaults;

the collecting and transmitting of money and
securities;

acting as agents for the Government or local
authority or any other person or persons;

the carrying on of agency business of any
description including the clearing and forwarding of
goods, giving of receipts and discharges and
otherwise acting as an attorney on behalfl of
customers, but excluding the busines of a managing
agent or treasurer.of a company;
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(n)

(o)

(p)

(q)

(t)
(1)

(v)

contracting for public and private loans and
negotiating and issuing the same;

undertaking risks of shares. stock, debentures, or
debenture stock of any company, corporation or
association and the lending of money for the
purpose of any such issue;

carrying of and transacting every kind of guarantee
and indemnity business;

purchase or acquisition in the normal course of its
banking business of any property., including
commodities, palents, designs, trade marks and
copy rights with or without buy back arrangements
by the seller or for sale in the form of hire purchase
or on deferred payment basis with markings or for
leasing or licensing or for rent sharing or for any
other mode of financing; -

managing, selling and realising any properly which
may come into the possession of the company in
satisfaction or part satisfaction of any of its claims;

acquiring and holding' .and generally dealing with
any properly or any right, title or interest in any
such property which may form the security or part of
the securily for any loans or advances or which may
be connected with any such securily;

undertaking and executing trusts;

undertaking the administration of estates as
executor, trustee or otherwise;

establishing and supporting or aiding in the
establishment and support ol associations,
institutions, [unds, trusts and conveniences
calculated to benelit employees or ex-employees of
the company or the dependants or connections of
such persons; granting pensions and allowances and
making payments towards insurance; subscribing to
or guaranteeing moneys for charitable or benevolent
objects or for any exhibition or for any public.
general or useful object;
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{w) the acquisition, consiruction, maintenance and
alteration of any huilding or works necessary or
convenient for the purposes of the company;

ix) selling. improving, managing, developing.
exchanging, leasing, mortgaging, disposing of or
turning into account or otherwise dealing with all or
any part of the properly and rights of the company;

acquiring and undertaking the whole or any part of
the business of any person or company, when such
business is of a nature enumerated or described in
this sub-section;

oy

(z) doing all such olher things as are incidental or
conducive 1o the promotion or advancement of the
business of the company:

{za) any other form ol business which :he Goverment
may, by notification in the oflicial Gazette, specily
as a form of business in which it is lawlul lor a
banking company to engage.

(2) No banking company ahall engage in any form ot
business other than those relerred to in sub-sectlion (1)

Notes

This section provides that in addition to banking business, a-
banking company may engage in any one or more of the different
kinds of business specified in sub-section (1) of this section. This
indicates the main or real business of banking company is
banking. But such companies usually carry on and are permitted
to carry on other kinds of business which are incidental to or
essential for the main bussiness. Bul a banking company is
expressly prohibited from carrying on any kind of auxiliary,
incidental or allied business other than those specified in sub-

section (1) of this section.

-JKJ:Jse of the word "Bank" or any of its derivatives.- Every
company carrying on Lhe business ol banKing in Bangaldesh
shall use the word "Bank" or any of its derivatives as part of its
name and no company other than a banking company shall use
in its name any word calculated to indicale thal it is a banking
company:
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Provided that nothing in this section shall apply Lo-

(a) subsidiary of banking company formed [or one or
more of the purposes menlioned in sub-section (1) of
seclion 26 whose name indicales that it is a
subsidiary of that banking company; and

(b) any association of banks formed [or the protection
of their mutual Interests and registered under
section 26 of the Companies Act:

Provided further that the Government may. subject to such
conditions, i any, as it may deem fit, by notification in the
olficial Gazetle, authorise a company wholly or partly owned or
controlled by the Bangladesh Bank, not being a banking
company, lo use in ils name the word "Bank” or any of ils
derivatives.

9. Prohibition of trading.- Except as authorised under section
7. no banking company shall directly or indirectly deal in the
buying or selling or bartering ol goods. except in connection with
the realisation of securily given to or held by il. or engage in any
trade or buy, sell or barter gocds. for olthers olherwise than in
connection with bills ol exchange received for collection or
negotiation;
24[provided that nothing of this section shall apply to the direct
or indirect buying, selling ol bartering ol any arlicles or goods of
a banking company conducted in accordance with the Islami
Shariah |].

Explanation.-For the pumpose of this section, "goods" means
every kind of movable property, other than actionable claims,
stocks, shares, money, bullion and specie. and all instruments
referred (o in clause (c), (d), (g) and (h) of section 7 (1).

10. Disposal of non-banking assets.-(1) Nolwithstanding
anything contained in section 7, no banking company shall hold
any immovable property howsoever acquired, except such as is
required for its own use, for any period exceeding seven years
from the acquistion thereol or [rom the commencement of this
Act, whichever is later, or any exlension of such pericd as in this
seclion provided. -

(2) Notwithstanding anything contained in sub-section (1),
Bangladesh Bank may in any parlicular case extend the

Laww—28
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aloresaid [ive years where it is satisfied that such extension
would be in the interest of the deposilors of the banking
company.

(3) For the purpose of this section, "property” a substantial
portion of which is in use by banking company for its own
genuine requirements shall be deemed to be properly for its own
use,

11. Prohibition of employment of Managing Agents and
restrictions on certain forms of employment.- (1) No banking
company -

(a)  shall employ or be managed by a Managing Agent or

(b) shall employ or continue the employment of any
person-

(i)  who is, or al any time has been, adjudicated
insolvent, or has suspended payment, or has
compounded with his creditors, or who is. or
has been, convicted by a criminal court of an
oflfence involving moral turpitude;

(ii) whose remuneration or part of whose
remuneralion Ltakes the form ol commission or
of a share in the profits of the company:

g Provided that nothing contained in this sub-
clause shall apply to the payment by a banking
company of-

(a) any bonus in pursuance of a selllement or
award arrived al or made under any law
relating to industrial dispules or in
accordance with any scheme framed by
such banking company or in accordance
wilh the usual practice prevalling in
banking business:; or

(b) any commision to any broker. including
guarantee broker, cashier-contraclor,
clearing and forwarding agent,
auclioneer or any other person, employed
by the banking company under a contract
otherwise than as a regular member of
the stall of the company:; or
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(i11) whose remuneration is. in the opinion of the
Bangaldesh Bank, excessive; or

Explanation 1:- For the purpose of this sub-clause, the
expression "remuneration”, in relation fo a person employed or
continued in employment, shall include salary, fees and
perquisites but shall not include any allowances or other
amounts paid to him for the purpnse of reimbursing him in
respect of the expenses actually incurred by him in the
performance of his dulies,

Explanation 2:- In forming its opinion under the aloresaid
sub-clause, the Bangladesh Bank may have regard. among other
mallers, to the following:

(i) the financial conditions and history ol the banking
company, ils size and arca ol operation, its
resources, the volume of its business and the trend of
ils earning capacity:

(i)  the number of its branches or ollices:

(iii) the qualifications, age and experience ol the person.
concerned; '

(iv) the remuneration paid to other person employed by
the banking company or (o any person occupying a
similar position in any other banking companics
similarly situated; and '

(v)  the inlerests of its depositors:
(vi) shall not be managed by any person-

(a) who is a director ol any other company, not
being a subsidiary company ol the banking
company, or a company registered under
seclion 26 of the Companies Acl, 1913, excepl
with the previous approval of the Bangladesh
Bank. or

(b) who is engaged in any other business or
vocation: or



220 Bangladesh Laws on Banks and Banking

(¢) who has a contract with the company for ils
management for a period exceeding [ive years
at any one time:

Provided that any contract with the company for its
management may be renewed or extended lor a further period not
exceeding [ive years al a lime il and so often as the director so
decide;

Provided further that nothing in this clause shall apply to a
director, other than the managing direclor, of a banking
company by reason only of his being such direclor.

(2) Where a person holding the oflice of chairman or direclor
or manager or chiel execulive officer, by whatever name called. of
a banking company is. or has been found by any court, (ribunal
or other authorily to have contravened the provision of any law
and the Bangladesh Bank is satisfied that lhe conlravention is of
such a nature thal the association ol such person with the
banking company is or will be detrimental (o the inlerests ol the
banking company or ils deposilors or otherwise undesirable, the
Bangladesh Bank may make an order thal thal person shall cease
to hold the oflice with ellect from such dale as may be specified
therein and thereupon, thal office shall, with ellect [rom the said
date, become vacant.

(3) Any order made under sub-section (2) in respect of any
person may also provide that he shall notl. withoul the pervious
permission of the Bangladesh Bank in wriling, in any way,
directly or indirectly, be concerned with, or take part in the
management of, the banking company or any olher banking
company for such period not exceeding five years as may be
specified in the order.

(4) No order under sub-section (2) shall be made in respect of
any person unless he has been given an opportunity of making a
representation to the Bangladesh Bank against the proposed
order;

Provided thatl il shall nol be necessary lo give any such
opportunity il, in the opinion of the Bangladesh Bank, any delay
would be detrimental to the interests of the banking company or
ils deposilors.

25[(4A) If any officer of any banking company is dismissed [rom
the service on the charge of misappropriation, corruption forgery
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or moral turpitude.he shall be ineligible for appointment in
future in the service of any banking company.]

(5) Any decision or order of the Bangladesh Bank made under
this seclion shall be [inal [or all purpose.

Notes

The principle underlying the provisions of this seclion is to
check unhealthy manipulations belween lwo or more banks in
giving employment to any person as Managing Director. It makes
comprehensive provision with a view Lo prevent employment of
managing agent whose remuneration is to be based upon the
prolits of the banking company. Il also lays down ceriain
disqualificaitons for the employment of persons by a banking
company. The wording of the provisions do nol, however, mean a
director of a banking company. Inspite of this section, il it is nol
free from doubt whether a banking company can engage a part-
time worker to develop any kind of banking business in a locality
with remuneration based upon the profits of that branch of
aclivities of the company.

12. Restriction on removal of records and documents.- No
banking company shall remove from Bangladesh to a place
outside Bangladesh any of its records and documents relating to
its business in the head oflice or at ils branches, whether they are
funclioning or not, without the prior permission in wriling of the
Bangladesh Bank.

Explanalion:- In this section, the term “records” means
electronically or olherwise kepl ledgers. day-books, cash books,
accounts books and all other books used in the business of a
banking company and the term “"documents” means
electronically or otherwise kept vouchers, cheques, bills, pay-
orders, securities for advance and any other documents
supporting entries in the books of, or claims by or against a
banking company,

13. Requirement as to minimum paid-up capital and 5lrcso:rve
fund].- 6[(1) When the total value of pald-up capital and reserve
fund is nol equal to the amount mentioned in this section-

(a) - mo-banking company in existence on the
commencement of this Act shall, alter the expiry of
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two years [rom such commencement, carry on
business in Bangladesh; and

(b) no other banking company, other than those
mentioned {n clause (a). shall, alter the
commencement of this Act, commence ils business:

Provided that the Bangladesh Bank may. if it thinks [it in
any parlicular case, extend the period referred (o in this sub-
seclion by a further period not exceeding one year.]

(2) A new bank or a specialised bank shall have paid-up
capital and 5[rescn‘c fund] which shall not be less than the
amount specified in the relevant law or instrument establishing
or consliluting it or six percent of ils total demand and time
liabilities at the close of the last working day of the
26[accounting] year, whichever is higher:

Provided that the Bangladesh Bank may, by notification in
the oflicial Gazetle, vary the requirement ol paid-up capital and
5Irescr\'c fund] amount of any such bank:

Provided lurther that if the value of the paid-up capital and
reserves of a new bank exclusively owned by the Government or a
specialized bank falls below the lowesl limit. then the
Governmnet shall arrange [or additional capital for il.

(3) A banking company. other than a new bank or a
specialised bank. shall have paid-up capital and [reserve [und]®
which shall not be less than an amount equivalent to taka
7[Lwenty crores] or six percent of the tolal demand and time
liabilities of the banking company as at the close of the last
working day of the 25["accounting’] year, whichever is higher:

Provided that the Bangladesh Bank may, in consultation
with the Government, vary, by notification in the official
Gazetle, the requirement of paid-up capital and 5[reservvs: fund] in
any particular case.

(4) In the case of a banking company incorporated outside
Bangladesh, the aggregale value ol ils paid-up capital and [reserve
fund]s shall not, at the close ol any day. be less than 7[taka ten
crores] or an amount representing six percent ol the total demand
and time liabilities of such company in Bangladesh as al the
close of the last working day of the 26[accounting] year, whichever
is higher:
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Provided that a banking company shall nol be dremed to have
complied with the provisions of this sub-section unless it
deposits and keeps deposited with the Bangladesh Bank an
amount not less than what is required to be maintained under
this sub-section, either in cash or in unencumbered approved
securities or partly in cash and parlly in such securities or in
such other assets as may be prescribed by the Bangladesh Bank:

Provided [urther that a deposil so made with the Bangladesh
Bank shall be by transfler of [unds by the banking company [rom
outside Bangladesh or in the form of assels acquired by the
banking company out ol remitlable profits made by it from
deposits in Bangladesh.

(5) Any amounl deposited and kept deposited with the
Bangladesh Bank under sub-section (4) by any banking company
incorporated oulside Bangladesh shall, in the event of the
company ceasing [or any reason Lo carry on banking business in
Bangladesh. be an assel ol the company on which the claim of all
the creditors of the company in Bangladesh shall be a [irst
charge.

(6) Il any dispule arises in computing the aggregate value of
the paid up capital and [rescrve fund]? ol any banking company, a
delermination thereol by the Bangladesh Bank shall be [inal.

(7) Il the Bangladesh Bank [inds thal any bank has [ailed to
maintain the minimum paid-up capital and in accordance with
the provision of this seclion, it will be liable to such fine as may
be prescribed.

27(Explanation:- For the purposes of Lhis seclion, he pald up
capilal, reserve [und, liabilities shown in the profit and loss
statement, the loan taken [rom the Bangladesh Bank and inter-
bank liabilities shall not be considered in determining the
demand and time liabililies.]

28(13A - Risk-basedc capital of asset - (1) Bangladesh Bank may,
with the prior approval ol the Government, preparc al any time,
the policy regarding the reservation ol risk-based capilal of
assels.]

(2) Upon the preparatlion of the policy under sub-section (1) and
its implementation, there shall not be any application of the
provision for reservation of capital against demand and time
liabilities specified in sub-section (2), (3) and (4) ol section 13."]
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14. Regulation ol paid-up capilal, subscribed capital and
authorised capital and voling rights ol share-holders.-(1) No
banking company, not being a new bank or a specialised bank,
incorporated in Bangladesh shall commence business in
Bangladesh unless il salislies the following conditions, namely:

(a) that the subscribed capital of the company is not less
than one-half of the authorised capital;

(b) that the paid-up capital of the company is not less
than one-half of the subscribed capital;

(c) that if the capital is increased, the conditions under
clause (a) and (b) shall be complied with within such
period nol exceeding {wo years as the Bangladesh
Bank may allow;

(d) that the capital of the company consists of ordinary
shares only:

(e) that, subject to the pravisions conlained in clause (f).
the voling rights ol any one share holder are
strictly proportionate to the contribution made by
him to the paid up capilal ol the company;

(D that the voling rights ol any one share-holder,
except Lhose of the Government. do not exceed five
percent ol the tolal voling rights of all the share
holders.

(2) Nolwithstanding anything contained in any law for the
time being in force or in any coniracl or instrument, no suit or
other proceeding shall be maintained against any berson
registered as the holder of a share in a banking company, other
than a new bank or a specialised bank, on the ground that the
title to the said share vests in a person other than the registered
holder:

Provided thal nothing conlained in this sub-section shall bar
a suit or other porceeding-

(a) by atransferee of the share on the ground that he has
oblained [rom the registered holder a transfer of the
share In accordance with any law relating of such
transler; or
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(b) on behalf of a minor or a lunatic on the ground that
the registered holder holds the share on behalf of the
minor or lunatic.

(3) Every chairman, managing director or chief executive
officer, by whatever name called, of a banking company, olher
than a new bank or a specialised bank, shall furnish to the
Bangladesh Bank through that banking company returns
containing full particulars of the extent and value of his holding
of shares, whether directly or indirectly, in the banking company
and of any change in the extent of such holding or any variation
in the rights attaching thereto and such other information
relating Lo those shares as the Bangladesh Bank may, by order,
require and in such form and at such time as may be specified in
the order.

29[14A. Restriction on buying shares of banks, etc.- (1) The
shares of a bank shall not be centralised in any person,company
or among members of a family and no person, company ol
members of a family shall buy more that ten percent share of a
bank either personally. jointly or in both.

(2) The buyer shall, at the time of buying share. submit oath or
declaration to the effect that he is not buying the share benami or
as nominee of another person and that he has not bought any
share benami before,

(3) If the oath or declaration submitted under sub-section (2) is
proved false at any time, then all the shares of the person, who
submitted the oath or declaration, in the concerned bank shall be
forfeited to the Bangladesh Bank.

(4) if any person holds shares more than the shares specified in
sub-section (1) from immediately before the commencement of
the Banking companies (Amendment) Act., 1995
;7] BN« T of 1995), he may, within one year from the date of
commencement of that amendment, sell the additional shares to
any person who was not a member of the said company or the
sald family or to a company or organisation which has no share
in the said company.

(5) If the shares specified in sub-section (4) are not sold within the
period mentioned therein, in that case the said additiional share
shall be vested in the Government or in such organisation as

Law—29
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fixed by the Government in this behalf and the Government or.as
the case may be. the organisation shall pay the value of the said
share at the rate which is less in belween the [ace-value and
market value.

(6) Nothing in this section shall be applicable in the case of the
Government.

Explanation:- In this section, "family” means and includes the
wife, husband, father, mother, son, daughter, brother, sister of
any person and any other person dependant of such person.]

Notes

The restriction does not affect a company. Hence, there is no
restriction on buying the share of a bank exceeding five per cent
by a company.

15. Election of new directors.-(1) The Bangladesh Bank may,
by order, require any banking company, other than a new bank
or a specialised bank, to call a general meeling of the share-
holders of the company within such time, not less than (wo
months [rom the date of the order, as may be specified therein or
within such further time as the Bangladesh Bank may allow in
this behalf, to elect, in accordance with the voling rights
permissible under this Act. [resh directors, and the banking
company shall be bound to comply with thé order.

(2) Every director elecled under sub-section (I) shall hold
office until the date up to which his predecessor would have held
oflice, if the election had not been held.

(3) Any election duly held under this section shall not be
called in question in any court.

39[(4) The Bangladesh Bank may, by order, make provisions to the
effect that, every banking company, other than a new bank or
specialised bank, shall obtain the prior approval of the
Bangladesh Bank belore the appointment of ils Adviser, if any,
Managing Director or chief executive oflicer, by whatever named
called. and such appointed Adviser, Managing Director or chief
executive officer shall nol be dismissed, released or removed
without obtaining the prior aproval of the Banngladesh Bank."]

31115A. Filling of the post of chief executive officer etc.- (1)
Notwithstanding anything contained in this Act or in any other
law for the time being in force, whosoever temporarily
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descharging the responsibilities of the post of the chiel executive
officer, by whatever named called, of any banking company shall
be liable to be responsible for discharging the total
responsibilities of the post.

(2) Notwithstanding anything contained in subsection (1), the
post of the chiel executive officer of any banking company shall
not be kept vacant for a consecutive period ol more than three
months.

(3) Where the post ol the chiel execulive officer ol any banking
company is not filled in within the time specified in sub-section
(2), the Bangladesh bank may appoint an Administrator for the
discharge of the responsibilies ol chief executive officer and the
company concerned shall bear the expenses on account of the pay
and other facilities of the Administrator.”]

10[16. Omitted.
17. Vacation of office of Director.-(1) If any director of a
banking company [ails to-
(a) pay any advance or loan received by him or any
instalment thereofl or interest therein;
(b) pay any amount due on any guarantee; or
(c) do or perform any act agreed to or undertaken In
writing to be done or perform by him and such
failure continues for a period of two months after
notice in writing had been served on him by the
banking company through the Bangladesh Bank
calling upon him to make the payment or to do or
perform the act, his post will fall vacant with the
expiry of the said period.

(2) Any person receiving a notice under sub-section (1) may
explain his conduct to the Bangladesh Bank, with a copy of the
explanation to the banking company which issued the notice.
within thirty days from the date of receipt of such notice.

(3) The decision of the Bangladesh Bank on the explanation
sent under sub-section (2) shall be final.

32[ (4) Notwithstanding anything contained in this section, the
amount due to the bank shall be realised by adjusting the share
value of the Direcctor whose post has fallen vacant.” |
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18. Certain privileges of Directors:-(1) Notwithstanding
anything contained in any other law or memorandum and
Articles of Association, any Director of any banking company
shall not accept any financial benefit other than fees fixed for
attending meetings of the Board of Directors and such money as
may be determined by the Directors by unanimous decision for
doing any work in the interest of the business of the company.

(2) Where any director of a banking company execute any
business transaction other than banking business with any
business establishment where he is associated or he has at least
10 percent share, the banking company shall submit a report on
that in its general meeting.

19. Restriction on commission, brokerage, discount, etc, on
sale of shares.- Notwithstanding anything to the contrary in
section 105 and 105A of the Companies Act, 1913 (VII of 1913), no
banking company shall pay out directly or indirectly by way of
commission, brokerage, discount or remuneration in any [orm
in respect of any shares issued by it, any amount exceeding in the
aggregate two and tne-halfl percent of the paid-up valué of the said
shares.

20. Prohibition of é‘lmrgc on unpaid capital.-No banking
company shall create any charge upon any unpaid capital of the
company and any such charge, if created, shall be invalid.

21. Prohibition of (floating charge on assets.-(1)
Notwithstanding anything contained in section 7, no banking
company shall create a floating charge on the undertaking or any
properiy of the company or any part thereof. nnless the creation
of such floating charge is certified in writing by the Bangladesh
Bank as not being detrimental to the interests of the depositors of
such company.

(2) Any such charge created without obtaining the certificate
of the Bangladesh Bank shall be invalid.

(3) Any banking company aggrieved by the refusal of a
certificate under sub-section (1) may, within ninety days from the
date on which such refusal is communicated to it, appeal to the
Government.

(4) The decision of the Government, where an appeal has been
preferred to it under sub-section (3}, or of the Bangladesh Bank
where no such appeal has been preferred, shall be final.
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Notes.

This section prohibils every banking company from creating a
floating charge on its undertaking or any properly or any part
thereof unless the creation of such a floating charge Is certified in
writing by the Bangladesh Bank as not being detrimental to the
interests of the depositors of such company. The floating charge,
if created, without obtaining the Bangladesh Bank's certificate is
invalid. The word "undertaking” has been employed to mean the
entire organisation i.e. the banking company concerned.

22. Restrictions as to payment of divident.-(1) No banking
company, other than a new bank or a specialised bank, shall pay
any dividend on its shares if-

(a) all its capitalised expense, including preliminary
expenses, organisation expenses., share-selling
commission, brokerage, amounts of Iosses incurred
and any other item of expenditure not represented by
tangible essets, have not been completely written off;

(b) it falls to maintain a minimun of six percent of its
total !l{demand and time liability] as paid-up and
reserve capilals.

(2) Notwilhstanding anything to the contrary contained in
sub-section (1) or in the Companies Act, 1913 (VII of 1913), a
banking company may pay dividends on its shares without
writing ofl-

(a) the depreciation, if any, in the value of its
investments in approved securities in any case
where such depreclation has not actually been

. capilalised or otherwise accounted for as a loss;

(b) the depreciation, if any, in the value of its
investments In shares, debentures or bonds, other
than approved securities. in any case where
adequate provision for such depreciation has been
made to the satisfaction of the auditor of the
banking company;

(c) the bad debts, il any. in any case where adequate
provision for such debts has been made to the
satisfaction of the auditor of the banking company.
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23. Prohibition of common directors.-(1) 12|Nolwilhstanding
anything conlained in any other law for the time being in force or
in any Memorandum and Acticles of Associalion of a company,
except] with the permission of the Bangladesh Bank, no banking
company, olher than a new bank or a specialised bank.
incorporaled in Bangladesh shall have as a director any person
who is-

(a) a director of any other banking company or
financial institulion not engaged in banking
business:

13((aa) a director of a insurance company;

(aaa) an external audilor.legal adviser, adviser or
otherwise engaged in any responsibilily of profit of
the banking company;

(aaaa) an adviser ol any other banking company:]

(b) a director of companies which among themselves
are entitled to exercise voling rights in excess of
twenty percent of the tolal voting rights of all the
share- holders of the banking company.

Provided that in case of a director appointed by the
Government, the prohibition shall not apply. =

14|(1A) If any person who can not be a director under sub-
section (1) becomes a director, the Bangladesh Bank may remove
such person from the post of director:

Provided that the director shall be given an opportunity to
show cause belore such removal: .

Provided [urther that the Bangladesh Bank shall complete all
actions against the said director within a period neot exceeding
three months [rom the date ol the lacl of such directorship comes
to the knowledge of that bank ]

(2) If, immediately belore the commencement of this Act, any
person holding oflice as a director ol a banking company is also
a director of companies which among (hemselves are entitled Lo
exercise voting rights in excess of {wently percenl of the total
voting rights of all the share-holders of the banking company. he
shall, within such period {rom such commencement as the
Bangladesh Bank may specily in this behlaf-
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(a) either resign his office as a director of the banking
company: or

(b}  choose such number of companies as among
themselves are not entitled to exercise voting rights
in excess of twenty percent of the total voting rights
of all the share-holders of the banking company as
companies in which he wishes to continue to hold
the office of a director and resign his office as a
director in the olher companies.

24. Reserve fund.-(1) Every banking company incorporated in
Bangladesh shall create a reserve fund and ., unless the amount in
such fund together with the amount, if any, in the share premium
account is not less than its paid- up capital or such sum as may be
determined by Bangladesh Bank from time to time in case of a
banking company shall. out of the balance of profit of each year
as disclosed in the profit and loss account prepared under section
38 and before any amount is transferred to Government or
dividend is declared. transler to the reserve fund a sum
equivalent to not less than twenty percent of such praofit.

(2) Where a banking company appropriates any sum or sums
from the reserve lund or the share premium account, it shall,
within twenty -one days from the date ol such appropriation.
report the fact to the Bangladesh Bank explaining the
circumslances relating to such appropriation:

Provided that the Bangladesh Bank may. in any particular
case, extend the said period of twenty one day by such period as it
thinks [it or condone any delay in the making ol such report.

25. Cash reserve.-(1) Every banking company. nol being a
scheduled bank, shall maintain in Bangladesh by way of cash
reserve in cash with itsell or in current account opened with
Bangladesh Bank or its agent or partly, in cash with itsell and
partly in such accounl or accounts a sum equivalent (o [ive
percent of its demand and lime liabilities in Bangladesh:

Provided that the Bangladesh Bank may, by notilication in
the official Gazette, vary the requirement of cash reserve in any
particular case subject to such condilions as may be specified in
the notification or, with the prior approval of the Government,
dispense with the said requirement accordingly.
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Explanation: In this section"liabilities” shall not include the
paid -up capital or the reserves or any credit balance in the profit
and loss account of the banking company or the amount of any
loan taken from the Bangladesh Bank.

(2) Every banking Company, not being a scheduled bank,
shall send to the Bangladesh Bank returns as required under sub-
section (1) signed by two responsible officers of such bank
containing such information as may be deemed necessary at such
periods of time as the Bangladesh Bank may, from time to time,
direct.

(3) If any banking company lails to submit returns under sub-
section (2), it shall be punishable by Bangladesh Bank of penalty
of an amount not exceeding taka two thousand and five hundred
for each day of such [ailure.

(4) If at the close of business on any day before the day fixed
for the next return under sub-section (2), the balance held by any
banking company, not being a scheduled bank, is below the
minimum [ixed by sub-section (1), such banking company may be
ordered by the Bangladesh Bank (o pay the Bangladesh Bank in
respect of such day penal interest at a rate of three percent above
the bank rate on the amount by which the balance falls short of
the fixed minimum, and if on the day on which the next return is
due, such balance is still below the fixed minimum as disclosed
by this return, the rate of penal interest may be increased to a rate
five percent above the bank rate in respect of that day and each
subsequent day on which the balance at the close of business on
the day is below the fixed minimum.

(5) When under the provision of sub-secton (4), the penal
interest at the increased rate of five percent above the bank rate
has become payable by a banking company, and if thereafter on
the day fixed for the next return, the balance held at the
Bangladesh Bank is still below the fixed minimum as disclosed
by this return, the Bangladesh Bank may prohibit the banking
company from receiving, after the said day, any {resh deposit,
and shall by the order of the Bangladesh Bank be liable to penalty
not more than taka five thousand in respect of default for each
day after the first on which a deposit is received in contravention
of such prohibition.
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(6) The penalties imposed under this section shall be pavable
on demand macde by the Bangladesh Bank and il it is not paid
within the said period, it will be realiseable as public demand.

26. Subsidiary Companies:-(1) A banking company shall not
form any subsidiary company except a subsidiary company
formed for one or more of the following purposes, namely:

(a) the undertaking and executing of trusts;

(b) the undertaking of the administration of estates as
execulor, trustee or olherwise;

(¢)  the providing of sale deposit vaults;

(d) carrying on business of banking according to
principles of Sharia;

[e) with the previous permission in writing of the
Bangladesh Bank:-

(i)  the carrying on of the business ol banking
exclusively outside Bangladesh;

(i) the carrying on the business of banking based
on freely (ransferable deposits in foreign
currency obtained from non-residents;

(0 the undertaking of such other business, which the
Bangladesh Bank may, with prior approval of the
Government, consider to be conducive to expansion
and improvement of banking in Bangladesh or to be
otherwise useful or necessary in public interest.

(2) Save as provided in sub-section (1), no banking company
shall hold shares in any company whether as pledgee or
mortgagee ar absolute owner of an amount exceeding-

(a) thirty percent ol its own paid-up share capital and
reserves, or

(b) thirty percent of the paid-up capital of that
company, whichever is less:

Provided that any banking company which is on the date of
commencement of this Act holding any shares in conlravention
of the provisions of this sub-section shall not be liable to any
penalty therelor if it-
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() reports the matter without delay to the
Bangladesh Bank, and

(ii) brings its holding of share in conformity with
. the said provisions within such period, not
exceeding (wo years, as the Bangladesh Bank

may think [il to allow.

(3) Notwithstanding anything contained in sub-section (2), a
banking company shall not, alter the expiry of one year from the
date of commencement ol this Act, hold shares, whether as
pledgee, mortgagee or absolule owner, in any company in the
management of which any managing director or manager of the
banking company is in any manner concerned or interested.

Notes,

This section restricts the scope of formation of subsidiary
companies by a banking company, as well as the holding of
shares in other companies. A banking company may form a
subsidiarhy company for the purposes referred to in this section.
A banking company can not be permitted to form subsidiaries
for carrying on one or more kinds of business which it is
permitted to engage in under clauses (a) to (Za) of sub-section (1) of
section 7 of this Act.

. Restriction on loans and advances.-(1) No banking
1pany shall-

(a) make any loans or advances against the security of
its own shares: or

(b) grant unsecured loans or advances to, or make loans
and advances on, the guarantee ol-

(i)  any of its directors;

(ii) any of the family members of any of its
directors;

(iii) any firm or private company in which the
banking company or any of the persons
referred to in subclause (i) or sub-clause (ii) is
interested as director, proprietor or partner; or

(iv) any public limited company which is managed
by any director of the banking company or by
any member of family of any of its directors
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and in which any of the persons as aforesaid
has such share by which he is empowered to
vote for 20% or more of the share holding of
the company.

(2) No banking company shall make loans or advance to any
of its directors or to individuals, firms or companies in which it
or any of its directors is inlerested as partner, director or
guarantor, as the case may be. without the approval of the
majority of the directors of that banking company. excluding the
director concerned.

Explanation.-In this sub-section, "director” includes the
wife, husband, father, mother, 15[son, daughter, brother, 33[sister
and others dependanls on the Director]

(3) No banking company shall, without the prior written
approval of Bangladesh Bank, allow, either directly or indirectly,
any such facility to any person or institution the value of which-

(a) is more than the value of 15% of the (otal capital of
that banking company;

(b) s more Lthan the value of 25% of the total capital of
that banking company, where the facilily is secured
by easily saleable financial securitles:

[Provided that the Bangladesh Bank shall not allow [acllity
more than 100% of capital of the banking company to any person
or institutlon owned by the same partners either directly or
indireclly.]ls

Explanation 1.-"Facility" means any loan, advance or any
other credit facllity, financial guarantee or any such liability a
banking company has accepted on behalf of a person or an
institution.

Explanation 2. "Total Capital” means paid-up capital and
reserve fund maintained by the concerned banking company
under section 13.

(4)17[The managing Director of every banking company]
shall, belore the close of the month succeeding that to which the
return relates, submit to the Bangladesh Bank a return in the
prescribed form and manner, showing particulars of-
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(a) all loans and advances granted by it to companies,
private as well as public in which it or any of its
directors is interesied as a director; and

(b) all loans and advances granted by it to public
companies in which it or any of its directors is
interested as managing agent or guarantor.

(5) If on examination of any return submitted under sub-
section (4), it appears lo the Bangladesh Bank that any loans or
advances referred to in that sub-section have been granted to the
detriment of the interest of the depositors of the banking
company, the Bangladesh Bank may, by order in writing.
prohibit the banking company [rom granting any such further
loans or advances or impose such restrictions on the grant
thereol as it thinks [it, and may, by like order, direct the banking
company to secure the repayment of any such loans or advances
within such time as may be specilied in the order. '

Notes,

Indiscriminate advances and loans to directors and their
concerns has proved to be main reason for close down of many
banks in many countries. This reason proved to be fatal in the
development of banking in our country. The need for imposing
restrictions on loans and advances to directors and their
concerns was felt from long ago. But an absolute and unqualified
ban on such transaction was not perhapse considered advisaable
for various reasons. One of such reason is that, such ban could
have deprived the banks of the advantages of having experienced
and important industrialist magnate in their Board of Directors.
Hence for the time being, certain restrictions on loars and
advances have been imposed by this section.

28. Restriction on power to remit debts.-(1) A banking
company shall not, except with the prior approval of the
Bangladesh Bank, remit in whole or in part any debt due to it by-

(a) any of its directors, and the member of his family;

(b) any firm or company in which any of its directors is
interested as director, pariner, managing agent or
guarantor; or

(c) any individual, who has intlerest with any of its
directors as his pariner or guarantor.
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(2) Any remission made in contravention of the provisions of
sub-section (1) shall be void and of no effect, and any person
committing such remission shall be punishable with
imprisonment which may extend lo three years and shall also be
liable with a fine not exceeding taka thirty thousand or with
both.

%ower of Bangladesh Bank to control advances by
banking companies.-(1) Whenever the Bangladesh Bank is
satisfied that it is necessary or expedient in the public interest to
do so, it may determine the policy in relation to advances to be
followed by banking companies generally or by any banking
company in particular, and., when the policy has been so
determined, all banking companies or the banking company
concerned, as the case may be, shall be bound to follow the policy
as so delermined.

(2) Without prejudice to the generalily of the power conferred
by sub-section (1), the Bangladesh Bank may give directions to
banking companies either generally or to any banking company
or group of banking companics in the following matters,
namely:- ’

(a) credit ceilings to be maintained;

(b) the minimum ratio of small loans or other loans to
the total advances to be maintained:;

(c)- the purpose for which advances may or may not be
made:

(d) the limit upto which advances may be given to any
banking company or group of banking companies, a
person or group of persons;

(e) secured advance and ceiling of interest on advance;

() the rates ol interest to be charged on advances.//’

(3) I any default is made by a banking company in complying
with the direction given under clause (a) and (b) of sub-section (2], -
the banking company shall, by order of the Bangladesh Bank, be
liable to deposit such amount as may be delermined by it and the
banking company shall, subject to the conditions specified by
that Bank, be bound to comply with the direction:
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Provided that Bangladesh Bank shall not order to deposit an
amount which is higher than the amount in respect of which the
default has been made.

(4) The amount deposited wilh the Bangladesh Bank under
sub-section (3) or any part thereof may be released by it to the
banking company conditionally or unconditionally by wrilten
order.

Notes.

This section empowers the Bangladesh Bank to determine
policy in relation to advances to be followed by banking
companies generally or to any banking company in particular. It
also empowers the Bangladesh Bank to impose penalty in the
case of default in complying with the direction given under this
setion. The elfect of this section is to bring an effeclive control of
the Bangladesh Bank over banking companies.

30. Rates of interest not to be subject to scrutiny by
courts.-Notwithstanding anything contained to the contrary in
any law for the time being in force, a transaction between a
banking company and its debtor shall not be re-opened by any
court 34[ only on the ground that the rate of interest charged by
the banking company in respect of such transaction is excessive
and that in the case of banks conducted in accordance with
Islami Shariah, the rate of profit or rent in business was
execessive.]

Notes.

This section provides that the rates of interest charged by
banking companies from the debtors shall not be re-opened in a
court notwithstanding anything contained in any law for the
time being in force. This section applies only to the interest till
realisation of the debt. In Indian Banking regulation Act, 1949,
similar provision exists in section 21-A. In Bank of India Vs
Karmam Rango Road and others (1988) 64. Comp. Cas. 477. the
Karnatak High Court has held that section 21-A is a restraint on
the power of the court to re-open any account maintained by a
bank relating to transactions with its customers on the ground
that the rate of interest charged in the opinion of the court is
excesslve or unreasonable.

31. Licensing of banking companies.-(1) Save as hereinafter
provided, no company shall carry on banking business in
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Bangladesh unless it holds a licence issued in that behalf by the
Bangladesh Bank.

(2) At the time of issuing licence under sub-section (1), the
Bangladesh Bank may impose such conditions as it may think [it
to impose.

(3) Every banking company Iin existence on the
commencement of this Act before the expiry of six months from
such commmencement, and every other company beflore
commencing banking business in Bangladesh shall apply in
writing to the Bangladesh Bank for a licence under this section:

Provided that nothing in sub-section (1) shall be deemed to
prohibit banking company in existence on the commencement of
this Act from carrying on banking business if-

(a) its applicalion is under consideration for granting a
licence under this setion; or

(b) it is not informed by the Bangladesh Bank by notice
that a licence shall not be granted to it:

Provided further that the Bangladesh Bank shall not give a
'notice as aforesaid to a banking company in existence on the
commencement of this Act belore the expiry of the period of two
years in the case of banking companies incorporated in
Bangladesh and of six months in the case of banking companies
incorporated outside Bangladesh relerred to in sub-section (1) of
section 13 or of such further period as the Bangladesh Bank may
under the provision to that sub-section think fit to allow.

(4) Before granting any licence under this section, the
Bangladesh Bank may require to be satisfied by an inspection of
the books of the company or otherwise that all or any of the
following conditions are fulfilled, namely:

(a) that the company is or will be in a position to pay its
persent or [uture depositors in [ull as their claims
accrue;

(b) that the alflairs of the company are not being or are
not likely to be conducted in a manner deterimental
to the interest of its persent or future depositors;

(¢) that, in the case of a company incorporated. outside
Bangladesh, the government or law of the country in
which it is incorporated provides the same [acilities



240 Bangladesh Laws on Banks and Banking

to banking companies registered in Bangladesh as
the Government or law of Bangladesh grants to
banking companies incorporated outside
Bangladesh and that the company complies with all
the provisions of this Act applicable to banking
companies incorporated outside Bangladesh.

(5) The Bangladesh Bank may cancel a licence granted to a
banking company under this section.

(a) if the company ceases Lo carry on banking business
in Bangladesh; or .

(b) if the company at any tjme fails to comply with any
of the conditions imposed upon it under sub-section
(2); or

(c) 1If, at any time, any of the conditions referred to in
sub-section (4) ceases to be [ulfilled:

Provided that beflore cancelling a licence under clause (b) or
clause (c) of this sub-section on the ground that the banking
company has failed to comply with or has failed or ceased to
fulfil any of the conditions referred to therein, the Bangladesh
Bank, unless it is of opinion that the delay will be prejudicial to
the interest of the company's depositors or the public, shall grant
to the company on such terms as it may specify, an opoortunity of
taking the necessary steps for complying with or fullilling such
condition. .

(6) Any banking company aggrieved by the decision of the
Bangladesh Bank cancelling a licence under this section may,
within thirty days [rom the dale on which such decision is
communicated to it, appeal to the government.

(7) The decision of the Government where an appeal has been
preferred to it under sub-section (6) or of the Bangladesh Bank
where no such appeal has been preferred shall be final.

Notes.

This section provides a comprehensive system of licensing
banks by Bangladesh Bank. The grant of licence in case of banks
incorporated in Bangladesh is depended upon the maintenance of
a satisfactory financial condition coupled with the additional
qualification in case of foreign banks.” A licence i{s not
necessarily a permit. A licence is intended Lo regulate a business,
while a permit would be one without which a biisiness can never
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be started so that a permit may amount to a prohibition of the
business in regard to persons who are unable to obtain the same.
There is sullicient legislative guidance for the granting of licence
in the Act and in this section in particular. No banking company
can commence or carry on banking business in Baangladesh
until it holds a licence granted to it by the Bangladesh Bank for
the purpose. In the case of banking companies to be started before
granting a licence to them the Bangladesh Bank may require to be
satisfied whether the conditions given are fulfilled. In india, in.
Sajjan Bank (p) Ltd. V. Reserve Bank (30 Comp. Cas. 146), it has
been held that such provisions prescribe only a sysiem of
licencing, having for its object the regulation of the business of
banking and does not violate fundamental right of any person to
carty on the business of banking.

2. Company working without licence.- Bangladesh Bank can
requisition [rom a company or a person information and
documents il such company or person, in its view, is transacting
business in coniraveniion ol section 27(1) of the Act. II
Bangladesh Bank. alter making enquiries. [inds such
transaction of business to be in contravention therofl, it may
issue a declaration to that ellect, after giving such company or
person an opportunity of showing cause against proposed action.
For this purpose. acceptance of deposits with promise to repay on
some future date would be enough to bring the act of company
within the prohibition imposed by this sectlion.

32. Restrictions on opening of new and transfer of existing
places ol business.-(1) No banking company shall without [irst
obtaining the prior permission in writing of the Bangladesh
Bank-

(a) open a new place of business in any part of
Bangladesh or change the location of an existing
place of business siluated in any part of Bangladesh;
and

(b) open a new place of business outside Bangladesh or
change the location of an existing place of business
situated in that country or area.

(2) Nothing in this seclion shall apply to the opening for a
period not exceeding one month for the purpose of affording

Jrn—31
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banking facilities to the public on the occasion of an exhibition,
a conference or a fair or any other like occasion :

Provided that intimation of such opening shall be given to the
Bangladesh Bank within one week of the date of opening.

(3) The Bangladesh Bank may, before giving the permission
referred to in sub-section (1) of this section to any banking
company, require to be satisfied by an inspection under section
44 or otherwise regarding such aspects of the company's affairs as
the Bangladesh Bank may deem necessary.

33. Maintenance of liquid assets.-(1) Every banking company
shall maintain in Bangladesh in cash, gold or unencumbered
approved securities the value of which shall not at the close of
business on any day be less than such percent of the total of its
time and demand liabilities in Bangladesh as Bangladesh Bank
decides from time to time.

Explanation: For the purposes of this section, "unencumbered
approved securities” of a banking company shall include its
approved securities lodged with another institution for an
advance or any other credit arrangement to the exlent to which
such securities have not been drawn against or availed of.

(2) In computing the amount provided for in sub-section (1),
any deposil required under the provision to sub section (3) of
section 13 to be made with the Bangladesh Bank by a banking
company incorporated outside Bangladesh and any balance
maintained in Bangladesh by a banking company in current
account with the Bangladesh Bank or ils agent or both or in prolit
and loss sharing term deposit account with the Bangladesh Bank
shall be deemed to be cash maintained.

(3) The manner of delermining assels and liabilities and the
proportion of class wise maintainable assets shall be fixed by the
Bangladesh Bank.

(4) Every banking company shall, belore the close of the
month succeeding the month to which the return relates, furnish
to the Bangladesh Bank a monthly return in the prescribed form
and manner showing:-

(a) particulars of the company’s assets malntained in
accordance with this section; and

(b) its time and demand liabilities in Bangladesh at the
close of business on each Thursday during the
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month, or if any Thursday is a public holiday under
the Nogotiable Instruments Act, 1881 (XXVI of 1881),
at the close of business on the preceding working
day.

(5) If Bangladesh Bank is of the opinion that any banking
company fails to maintain liquid assets as [ixed by Bangladesh
Bank, that company shall be compelled to pay penalty at the
maximum rate of interest on loan to be fixed by Bangladesh Bank
for the short [all amont.

Notes:

The requirement of maintenance of liquid assets as laid down
in this section is based upon the need for the maintenance ol a
minium percenlage of liquid assets by banking companies. In
order to meet the demands of its depositors, a bank must be in a
position to pay such amounts as may be reasonably required by
them at all times. A bank which does not maintain sufficient
liquid assets to meet such demands is likely to get into
difficulties although ils total assets may exceed the total
liabilities of its depositors. Needless to mention that, one of the
causes of large number of bank failures in various countries in
the recent years was lound to be comparatively small percentage
of liquid assets kept by the banks. This necessitated the
provision of this section for maintenance of liquid assets for
each bank.

34. Assets in Bangladesh.-(1) At the close of business on any
day the assets in Bangladesh of every banking company shall not
be less in value than an amount representing such percentage of
its time and demand liabilities in Bangladesh as may be
prescribed by the Bangladesh Bank from time to time:

Provided that the perceniage so prescribed shall not exceed
eighty percent of the above liabilities.

(2) Every banking company shall, before the close of the
month succeeding that to which the return relates. furnish to the
Bangladesh Bank in the prescribed form and manner a monthly
return showing-

(a) particulars of the company's assets maintained in
‘accordance with this section, and
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(b)
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its time and demand liabilities in Bangladesh at the
close of business on every Thursday or if any
Thursday is a public holiday under the Negotiable
Instrument Act, 1881 (XXVI of 1881), at the close of
business on the preceding working day.

(3) For the purposes of this section-

(a)

(b)

"assels in Bangladesh" shall be deemed to include
export bills drawn in, and import bills drawn on and
payable in Bangladesh and expressed in such
currencies as the Bangladesh Bank may. from time
to time, approve in this behall and also such
securities as the Bangladesh Bank may approve in
this behall nolwithstanding that all or any of the
said bills or securilies are held outside Bangladesh,
but shall exclude such assets as in the opinion of the
Bangladesh Bank cannot properly be regarded as
asscls;

"liabilities in Bangladesh” shall not include the
paid-up capital or the reserves or any credit balance
in the prolit or loss account of Lhe banking
company.

35. Unclaimed deposits and valuable articles.-(1) Where-

(a)

(b)

a debt payable in Bangladesh currency by a banking
company by reason of a deposit, not being a deposit
in the name of a minor or Government or a court of
law, at a branch of the banking company in
Bangladesh in respect of which no transaclion is
made for ten years from the date mentioned below:

(i)  in the case of a deposit made for fixed period,
from the day on which the fixed period
terminated, and

(ii) in the case ol any other deposil, from the day
on which the last transaction took place or a
statement of account was last requested or
acknowledged by the creditor, whichever is
later, or

a dividend, bonus, profit or other sum of money
whatsoever which has become due on a depoesit and a
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(c)

(d)

period of ten years reckoned from the date on which
the dividend, bonus, profit or other sum of money, as
the case may be, became due and payable or,

a cheque, draft, or bill of exchange including an
instrument drawn by one branch of the banking
company upon anolher such branch payable in
Bangladesh currency has been issued, certified or
accepted by a banking company at a branch of the
banking company in Bangladesh and no payment
has been made in respect thereof for a period of ten
years [rom the date ol issue, certification or
acceplance; or

a securily share, goods or any valuable article,
hereinafler collectively and individually called
"valuable article”, lying in sale custody with a
banking company has nol been inspected or
acknowledged by the person who deposited the
valuable arlicle with the banking company for a
period of ten years from the day on which it was last
inspected or acknowledged by such person,

the banking company shall give forthwith a three month's
notice in writing by registered post acknowledgement due to the
creditor or the baneficiary of the cheque, dralt or bill of exchange
or the person in whose name the valuable articles stand in the
book of the banking company. on his address last made known
by him to the banking company.

(2) 1If, on the expiry of three months period from the date of
service of notice under sub-section (1), no acknowledgement or
reply is received from the addressee, the banking company shall
take following measures, namely:-

(a)

(b)

in the case of an amount mentioned in subsection
(1), an amount to the said amount including interest
under that sub-section shall be paid to Bangladesh
Bank:

in the case of cheques, draft or bill of exchange
mentioned under sub-secction (1), the amount that
would be owing il the instrument had been presented



246

(c)
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for payment including interest, if any, shall be paid
to Bangladesh Bank:

in the case of the valuable articles mentioned under
sub-section (1), they shall be delivered to the
Bangladesh Bank in accordance with the terms of
the debt or instrument or of the arrangement under
which the valuable article is lying in the safe
custoday of the banking company; and after the
payment or delivery made as above, the banking
company shall not have liabililies in respect of the
debt or instrument or articles.

(3] A notice required to be given by sub-section (1) -

(a)

(b)

(c)

" (d)

may, in the case of a firr or a Hindu undivided
family. be addressed to any member of the firm or
the manager or any adult male member of the family
and, in the case of any other association of persons,
to the principal officer thereof;

may be given to a duly authorised agent of the person
Lo whom it is required to be given or, where he has
died. to his legal representative or where he has been
declared an insolvent, to his assignee, provided the
banking company has had notice of appointment ol
the agent or of the death or insolvency of the person
to whom it is required to be given;

shall, in the case of joint creditor or more than one
beneficiary of a cheque, draft or bill of exchange or
valuable article standing in the name of more than
one person , be deemed to be sufficient notice to all
such persons if given to any one of them; and

shall, notwithstanding the fact that it is miscarried
or the addressee is dead or insane or has become
insolvent or the envelope or wrapper is returned
with the postal endorsement "addressee is
untraceable " or any other like endorsement, be
deemed to have been served on thé fifteenth day
following the day on which the envelope or wrapper
in which 1t Is contained is posted, if it is properly
addressed, prepald and posted, provided the banking
company has had no noltice of the death, insanity or
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insolvency ol the person to whom it is required to be
given.

(4) A cerlificate in writing under the signature of an employee
of the banking company whose duly it is to address, prepay and
post letters on behall of the banking company to the effect that
the envelope or wrapper containing a notice required to be given
by sub-section (1) was addressed. prepald and posted shall be
conclusive evidence of its having bren so addressed, prepaid and
posted.

(5) As soon as an amount is paid by a banking company to the
Bangladesh Bank under sub-section (2), it shall cease to bear
interest or rank for a share of profit or loss notwithsanding
anything to the contrary contained in the terms of the debt or
instrument or any law for the time being in force.

(6) Where any banking ¢ompany has paid an amount or
delivered a valuable article to the Bangladesh Bank under sub-
section (2), the banking company shall preserve and continue to
preserve all signature cards and signing authorities and other
documents relating to the debt or instrument or article, as the
case may be, until it is informed by the Bangladesh Bank in
writing that they need not be preserved any longer.

(7) Nothing in the Limitation Act, 1908 (1X of 1908), or in any
other law for the time being in force shall affect the liability of a
banking company towards the Bangladesh Bank under sub-
section (2).

(8) Every banking company shall, within thirty days after the
close of each calendar year, submit to the Bangladesh Bank a
return in the prescribed form and manner of all unclaimed
amounts and articles remaining unpaid or undelivered. as the
case may be, in the books of the banking company afler the
expiry of ten years as reckoned under sub-section (1).

(9) The Bangladesh Bank shall publish in the official Gazette
and not less than two newspapers once each quarter for a period
of one year a list of the amounts and articles received by the
Bangladesh Bank under sub-section (2) and not claimed by any
person;



248 Bangladesh Laws on Banks and Banking

Provided that it shall not be necessary to include in a list so
published such amounts and articles of such value as the
Government may [rom time to lime determine.

(10) Any banking company which has paid any amount or
delivered any article to the Bangladesh Bank in accordance with
sub-section (2) may, within thirty days from the date of such
payment or delivery, as the case may be, submit to the Bangladsh
Bank its claim as regards lien, counter-claim or right or set-oll in
relation to the amount so paid or article so delivered.

(11) Any person who claim to be entitled to any money or
article paid or delivered to the Bangladesh Bank under sub-
section (2) may submit his claim to the Bangladesh Bank.

(12) Subject to sub-section (10), (13) and (15), the Bangladesh
Bank may pass such order on a claim submitted to it under sub-
section (10) or sub-section (11) as it may deem fit, and, where Lhe
Bangladesh Bank makes any payment or delivers any article to
any person submitting a claim under sub-section (11), a receipt
given by him shall be a good discharge to the Bangladesh Bank.

(13) If any action involving a dispute about the ownership of
any amount or article paid or delivered to the Bangladesh Bank
under sub-section (2) is pending in any court before the expiry of
one year following the year in which the amount or article is so
paid or delivered to the Bangladesh Bank and the Bangladesh
Bank receives an intimation from the court or otherwise about
such dispute, it shall retain the amount or article in the custody
and dispose of il in accordance with the decision of the court.

(14} Subject to sub section (10). (13) and (15). any amount or
article in respect of which no claim is preferred or aboul the
disposal of which no information is received from any person
before the expiry of one year following the year in which the
amount or article is received by the Bangladesh Bank under sub-
section (2) shall, on the expiry of the said period of one year, cease
to be claimable and shall become the absolute property of, and
vest in, the Government.

(15) Notwithstanding anything contained in sub-section (1)
about the giving of a notice by a banking company to any creditor
of beneficiary of any cheque, dralt or bill of exchange or the
person in whose name any article stands, or in sub-section (9)
about the publication by the Bangladesh Bank of the list of
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unclaimed amounts or articles, the procedure to be followed and
the manner of disposal of debts, instruments and articles in a
case where the person concerned s not for the time being residing
in Bangladesh shall be such as may be detlermined by the
Government [rom time to time.

(16) Any decision of the Bangladesh Bank under sub-section
(12) about the acceptance, salisfaction or otherwise of the lien,
right or set-ofl or counter-claim of a banking company or, as the
case may be, the entitlement of any person to any money or
article received by the Bangladesh Bank under sub-section (2)
shall be final and shall not, except as provideqd in sub-ssection
(17), be called in question in any manner by or belore any court,
tribunal or other authority.

(17) Any person aggrieved by a decision of the Bangladesh
Bank under sub-section (12) may, within one month from the
date of the decision, prefer an appeal to such officer of the
Bangladesh Bank superior in rank to the officer by whom the
decision appealed against was given as may be authorised in this
behalf by the Governor of the Bangladesh Bank.

(18) For the pdl‘-pose of abjudicating and delermining any
claim under sub-section (10) or sub-section (11) or deciding any
appeal under sub-section (17), the Bangladesh Bank shall follow
such procedure as may be prescribed and shall have the same
powers as are vested in a court u nder the Code of Civil Procedure,
1908 (Act V of 1908), when trying a suil in respect of the following
maltters, namely:-

(a) enforcing the atlendance of any person and
examining him on oath;

(b) compelling the production of documents and
malerial projects: and

(c) engaging commission for the examination of
wilnesses.

(19) Any proceeding before the Bangladesh Bank under this
seclion shall be deemed to be a judicial proceeding within the
meaning of section 228 of the Penal Code, 1860 (Act XLV of 1860).
and the Bangladesh Bank shall, for the purposes of any such
proceeding under this section, be deemed to be a civil court within

Law—32
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the meaning of section 480 of the Code of Criminal Procedure,
1898 (Act V of 1898)

(20) No court fee shall be payable for filing, exhibiting or
recording any document in, or obtaining any document from the
Bangladesh Bank in any proceeding under this section.

Notes

In order to enable the Bangladesh bank to have up to date
position regarding the credit balances in the accounts that have
remained for ten years or more, lhe provisions of this section
have beenn made. Where it is a case of fixed deposit, the said period
of ten years is to be started from the date of maturity of the
depsits. In Canadian Bank law, there exist a similar provision.
But in that country the period has been fixed to be five years.
Moreover, in that country deposits, elc. remaining unpaid for a
certain p d are, as per provision of law, required to be paid

. Half-yearly returns and power to call for other returns
and lnformatlon - (1) Every banking company shall, before the
close of the month succeeding the hall-year to which the return
relates, submit to the Bangladesh Bank a hall-yearly return In
the prescribed form and manner showing its assels and
liabilities in Bangladesh as they stood at the close of business on

the 111_1\%{2[_[)% in the first hall of the [inanaial
year, and thirtieth day of June in the second half.

(2) The Bangladesh Bank may, at any time, by notice in
writing, require banking companies generally, or any banking
company in particular, to furnish it within the time specified
therein or such further time as the Bangladesh Bank may allow,
with any statement or information relating to the business or
aflairs of such banking company or companies, including any

business of affairs with which such banking company or
companies is or are concerned.

(3) Without prejudice Lo the generalily of the power under sub-
section (2). the Bangladesh Bank may call [or information, at
such intervals as it may deem necessary, regarding the
investment of banking companies in indusiry, commerce and
agriculture.
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Notes

The half yearly return in the prescribed form and manner
showing Its assets and liabilities at the close of the business on
the thirty-first day of December in the first half of the finanacial
year, and thirtieth day of June in the second half, is required to
be submilted not later than the close of the month succeding the
hall year. Sub-section (2) of this section authorises the
Bangladesh Bank at any time to require a banking company to
furnish it with any statement and information relating to the
business of the banking company. The right to call information
and statements [rom commercial banks is now recognised in
most countries. In England, the Bank of England has been
authorised under Bank of England Act,1945 to call for any
information and statement, provided it does not affect the
an account.

/ Power to publish information.- The Bangladesh Bank. if
it considers it in the public interst to do so, may publish any
information obtained by it regarding overdue loans and advances
of more than 30 days under this Act in such consolidated or in
any other form as it thinks {it.

38. Accounts and balance sheet.- (1) At the expiration of each
financial year, every banking company incorporated in
Bangladesh, in respect of all business transacted by it, and every
banking company incorporated outside Bangladesh, in respect of
all business transacted through its branches in Bangladesh, shall
prepare with reference to that year a balance sheet and profit and
loss account as on the last working day of the year in the forms
set out In the First Schedule, or as near therelo as circumstance
admit.

(2) The balance sheet and profit and loss account shall be
signed-

{a) in the case of a banking company incorporated in
Bangladesh, by the managing director or the Chiel
Executive of the company and where there are more
than three directors of the company, by at least three
of those directors, or where there are not more than

three directors, by all the directors; and
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(b) in the case of a banking company incorporated
ounside Bangladesh, by the manager or agent of the
principal oflice of the company in Bangladesh and
by another officer next in seniority to the manager
or agent.

(3) Notwithstanding that the balance sheet of a banking
company is under sub-section (1) required to be prepared in a
form other than the form marked 'E' in the Third Schedule to the
Companies Act, 1913 (V1 of 1913), the requirements of that Act
relating to the balance sheel and prolit and loss account of a
company shall, in so [ar as they are not inconsistenl with this
Act, apply to the balance sheet or proit and loss account, as the
case may be, of a banking company.

(4) The Bangladesh Bank may, alter giving not less than three
months notice ol ils intention to do so, [rom time to time by a
notilication in the official Gazelte, amend the form sel out in the
First Schedule.

Explanation.- For the purpose of this section, "year” means
35[accounting) yvear unless otherwise d:rvrted bv the Bqng]adesh
‘Bank in 1hc case'ol any b'ah‘nmg comp'l n)

Notes
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(2) The auditor under sub-section (1) shall have the powers)of,
exercise the functions vested in, and diqcharwsid be
subject to the liabilities and penalties imposed on. auditors ol
Companies by section 145 of lhmcs Acl, 1913 (V11 oI

1913). Se——

(3) In addition to the matters which under the afloresaid Act

the auditor is required o state in his report, he shall also state-
——————
(a) whelher or not the (inancial statement shows a true

picture of profit and loss for the period covered by
such audit;
S

(b) whether or not financial stalement have been
perpared correctly according Lo general accounlmg
procedure,

{c)  whether or not the financial statement has been
prepared in acordance with the provisions of
relevant existing laws or rules and the instructions
issued by the Banqiadc‘;h Bank in respect of
accounts, .: 1‘

. /
{d) _u.hcthc'r or not aﬁr uale provisions have hern made
o for realisation of doubtful '}d\.m(‘r or other doublﬁll
ot 1sqets C ' P
' 03’ i
i e lldd) uhelher ar, I.ml, lhe I'Cp;l)lnt‘[]l hnut of aclvance or
iduiezo . loan fixed h) Ahe Banbladcsh Bduk from [mle to, lllTlB

suasiamd g ls satlsfalor) or not;]. b cwelitese g

Wl '-'-‘i'te)-:- ‘whethér or ‘“not  finarnicial® statement’ has' been
e prepdred- ‘dccorditig ‘to’ ‘ihe ‘Standard ‘presctibed’ by
Bwngladckh SHAINKm cnnsu!r*ttiah*‘wuh i'{the

amountants"of Bang‘laﬁeﬂl A
A IO Druiarl 90 'u polieral

GO
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(4) If an auditor, in the course of the performance of his duties
as in auditor of a bank, is satisfied that-
(a) there has been a serious breach or non-observance of
the provisions of this Act;

(b) a criminal of involving fraud or dishonesty
has been committed;

{c) the capital of the bank has fallen below 50% due to
the loss incurred:; =——

(d) MMIES have occured, including
irregularities jeopardising the security . of the
creditors, or

(e} doubt exists whether the claims of creditors are still
covered by the assels or not:

he shall immediately report the matler to the Bangladesh
Bank.

Notes

Accounts of banking companies are audited by qualified
chartered accduntants chartered qualification have been
prescribed under the Bangladesh Chatered Accountants Order,
1973 (P.O. NO. 2 of 1973). As such, balance sheet and profit and
loss account of a banking company {s required to be audited by a
person duly qualified under that Order. Similar provisions are
found in the banking laws of many other countries. In Belgium,
the auditor of a bank has to be approved by the banking
authorities of the country. An auditor in Belgium is empowered to
watch on the affairs of the bank. He can even restrain a banking
company {rom carrying out any action which, in his opinion, is
irregular. His power is. of course, subject to the control and
direction of the banking authorities. In Canada, independent
auditors are not permitted to be appointed for more than two
years in succession. In Sweden, audil of a bank is conducted by a
team of three auditors, one of whom must be appointed by the
banking authority.

In dealing with bank accounts and all other accounts of a
similar nature,the auditor must never forget that his
responsibilities are not confined to safeguarding the interest of
the proprietors. His report carries great weight with the public. He
guarantees the safety of the customers deposit. He would
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reasonably be blamed if, afier he had signed without remark the
usual auditors report on an apparently sound balance sheet, the
bank were alterwards discovered insolvent. [AIR 1960 Kerala 309
(DBJ]

19[39A. Special audit.-(1) If, after considering the audit or
inspection report submitted under section 39 or section 44
respectivly, the Bangladesh Bank is satisfied that it is necessary
to audit the activities or part of the activities of any banking
company, the Bangladesh Bank may cause the activities or part
of the activities of that banking company to be audited by persons
mentioned in section 39 (1).

(2) The auditor of the banking company concerned shall co-
operate at the time of special audit under this section.]

i Notes

Provision for special audit has been inserted in the Act by
Banking Companies (Amendment) Act, 1993 (Act XIII of 1993).
This section enables the Bangladesh Bank to order special audit
of any banking company. Where the Bangladesh Bank, alter
considering the audit and inspection repart, is of the opinion that
special audit should be made ol a banking company, it may order
for such audit and the Banking company concerned is bound to
co-operate in the speclal audit.

36|39B.-Auditors to be declared disqualified.-Where there is
reasonable ground for the Bangladesh Bank to be salis[ied in this
behall that, any auditor engaged in auditing any banking
company has neglected in discharging his responsibililies or the
auditor has failed In discharging the responsibilities entrusted
on him, then Banglakesh may, on the recommendation and
enquiry of the committee constituted by it in this behall, declare
the auditor disqualified to audit any banking company for a
period not exceeding two years:

Provided that before the giving of any such declaration, the
auditor shall be given an opportunily of being heard.

(2) Any person aggrieved by any declaration under sub-section (1)
may,within fifteen days from the date of declaration under that
sub-section, appeal to the Board ol Directors of the Bangladesh
Bank and the decision of the Board shall be final in this behalf’]
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40. Submission of returns.- The accounts and balance sheet
referred lo in section 38 together with the auditors report duly
approved by the Board of Directlors or, as the case may be, by the
share-holders in the annual general meeting shall be published
in the prescribed manner, and three coples thereof shall be
furnished as returns to the Bangladesh Bank within three
months of the close of the period to which they relate:

Provided that the Bangladesh Bank may extend the said
period [or the submission of such returns by a further period not
exceeding three months. ‘

41. Coples of balance sheets and accounts to be sent to
registrar.- Where a banking company in any year submits its
balance sheet and accounts in accordance with the provisions of
section 40 it may, or when it is a private company, shall, at the
same time send to the registrar three copies of such balance sheet
and accounts and of the auditor’s report, and where such coples
are so sent, it shall not be necessary for the company, to file
copies of the balance sheet and accounts with the registrar as
required by sub-section (1) of section 134 of the Companies Act,
1913 (V11 of 1913), and such c¢apies so sent shall be chargeable
with the same fees and shall be dealt with in all respects as if they
were [iled in accordance with that section.

42, Display of audited balance sheet by banking companies
incorporated outside Bangladesh.-Every banking company
incorporaled outside Bangladesh shall-

fa)} not later than the first Monday in February of any
year in which it carries on business, display in a
conspicuous place in its princpal oflice and in every
branch olfice in Bangladesh, a copy of its last
audited balance sheet and prolit and loss account
prepared under section 38 and shall keep it so
displayed until replaced by a copy of the subsequent
balance sheet and profit and loss account so
prepared.

(b) in addition. display in like manner copies of its
complete audited balance sheet and profit and loss
account relating to ils banking business as soon as
they are available and shall keep the copies so
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displayed unlil copies of such subsequent accounts
are available.

43. Accounting provisions of this Act not retrospective.-
Nothing in this Act shall apply to the preparation of accounts by
a banking company and the audit and submission thereol in
respect of any accounting year which has expired prior to the
commencement of this Act and notwithstanding the other
provisions of this Act, such accounts shall be prepared, audited
and submilted in accordance with the law in [orce immediately
before the commencement of this Act.

44. Inspection.-(1) Notwithstanding anything to the contrary
contained in the Companies Act, 1913 (V11 of 1913), the
Bangladesh Bank at any time, may, either on its own motion or
on being directed to do so by the Government shall, cause an
inspection to be made by one or more of its officers ol any
banking company and ils books and accounts: and the
Bangladesh Bank shall supply to the banking company a copy of
its report on such inspection.

(2) Notwilhstanding anything to the contrary contained in
any law for the time being in force and without prejudice to the
provisions of sub-section (1), the Bangladesh Bank, al any time,
may also cause a scrutiny to be made by any one or more of its
oflicers, ol the alfairs of any banking company and ils books and
accounts; and a copy of the report of the scrutiny shall be
furnished to the banking company if the banking company
makes a requesl for the same or il any adverse action is
conlemplated against the banking company on the basis of the
scrutiny.

(3) It shall be the duty of every director or other officer or
employee of the banking company or its external auditors to
produce Lo any oflicer making an inspeclion under sub-section (1)
or a scrutiny under sub-section (2) all such books, accounts and
other documents in his custody or power and (o furnish him with
any statements and information relating to the alfairs of the
banking company as the sald officer may require of him within
such time as the said officer may specily.

(4) Any person making an inspection under sub-section (1) or
a scruliny under sub-section (2) may examine on oath any
director or other officer or employee of the banking company or

Lan—33
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its external auditor in relation to its business, and may
administer an oath accordingly.

“(5) The Bangladesh Bank shall, if it has been directed by the
Government to cause an inspection to be made, and may in any
other case, report to the Government on any inspection or
scruliny made under this section, and the Government, if it is of
opinion after considering the report that the alfairs of the
banking company are being conducted to the detriment of the
interest of its depositors, may, alter giving such opportunity (o
the banking company to make a representation in connection
with the report as, in the opinfon of the Government, seems
reasonable, by order in withing-

(a) prohibit the banking company [rom receiving [resh
deposits; and

(b) direct the Bangladesh Bank lo apply under section
64(4) for the winding up of the banking company:

Provided that the Government may dcler, for such period as it
may think [it, the passing of an order under (his sub-seclion. or
cancel or modily any such order upon such terms and conditions
as it may think fit to impose.

(6) The Governmenl may, aller giving reasonable notice Lo the
banking company, publish the report submitted by the
Bangladesh Bank or such portion thereol as may appear
necessary.

Explanation:- For the purpose of this section, the expression
"banking company” shall mean-

(i) in the case of banking company incorporated
outside Bangladesh, all ils branches in Bangladesh;
and

(ii) in the case of a banking company incorporated in
Bangladesh-

(a) all its subsidiaries formed for the purpose ol
carying on the business of banking
exclusively outside Bangladesh; and

(b) all its branches whether situated in
Bangladesh or outside Bangladesh.
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(7) Notwithstanding anylhing contained in any law for the
time being in force, a banking company unless il is directed by
any court or the Bangladesh Bank shall not be compelled by any
other aulhorily (o furnish or disclose any inlormation or
statemenl, doing which, if the banking company claims, would
involve disclosure or information of conlidential nature relating
Lo-

(i)  any reserve lund not shown as such in its published
balance sheel: or

(ii) any particulars in respecl ol bad and doubtful debts
which have not been shown in its published balance
sheet.

Notes

This section has been incorporaled with a view to safeguard
the interest of shareholders and depositiors of banking
companies and to check malpraclices in such companies. In
accordance wilh the provision of this scclion, the central bank
i.e. the Bangladesh Bank mayv cause inspection of any banking
company al any lime. In addition to the general power of
inspection, the central bank may also conducl scrutiny ol the
allairs of the banking companies in order to achieve the above
objeclives.

45. Power of the Bangladesh Bank to give directions.- (1)
Where the Bangladesh Bank is salisfled that-

(a) in the public interest; or
(b) in furtherance of monetory and banking policy: or

(©) to preven( the alTairs of any banking company being
conducled in a manner detrimental to the interest of
the depositor or in a manner prejudicial to the
interest of the banking company: or

(d) lo seccure the proper management of any banking
company generally;

it Is necessary (o issue directions (o banking companies
generally or Lo any banking company in particular, it may, from
time to time, issue such directions as it deems fil, and the
banking companies or the banking company. as the case may be,
shall be bound to comply with such directions.
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(2) The Bangladesh Bank may, on representation made fo it or
on its own motion, modily or cancel any direction issued under-
sub-section (1), and in so modifying or cancelling any direction
may impose such conditions as it thinks [it, subject to which the
modification or cancellation shall have ellect.

A 46. Power of Bangladesh Bank to remove directors etc, from
\\‘ ffice.- (1) Where the Bangladesh Bank is satislied that it is

cessary to remove Lhe chairman, director or chiel executive, by
whatever named called, of a banking company in the public
interest or Lo prevent the alfairs of a banking company being
conducted in a manner delrimental {o the interesl ol its
depositors or lo secure the proper management of the banking
company, the Bangladesh Bank may. lor reasons (o be recorded
in writing, by order, remove from office, such chairman or
director or chief executive ol the banking company.

@ Before an order under sub-section (1) is made. the
chairman, director or the chiel executive shall be given a
reasonable opportunity of making a representation to the
Bangladesh Bank against the proposed order:

Provided that if, in the opinion of lthe Bangladesh Bank, any
delay would be detrimental to the public interest or the interest ol
the banking company or ils depositors. the Bangladesh Bank
may at the time of giving the aloresaid opportunity or at any time
thereafter and pending the consideration of (he aforesaid
representation, if any, by order direct that-

J«ﬂ the chairman or, as the case may be. director or chief

executive shall not, with effect from the date of the

order (a) acl as such chairman or director or chiefl

execulive of the banking company. or (b) in any way.

whether directly or indirectly be concerned with, or

take part in the management of the banking
company; and

+(ii) any preson authorised by the Bangladesh Bank in
this behall shall act as such chairman or director or
chief executive of the banking company.

(3) Where any order under sub-section (1) is made in respect of
a chairman or director or chiefl executive ol a banking company.,
he shall cease to be a chairman or, as the case may be, a director,
chiefl execulive of the banking company and shall not in any way,
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whether directly or indirectly, be concerned with, or take part in,
the management ol the banking company or any other banking
company for such preiod not exceeding throe)ears as may be

specilied in the order.

(4) Any preson appointed as chairman or director or chief
execulive under sub-seclion (2) shall- cay

(a)

(b)

hold ollice dur'i;g lhew ol the Bangladesh
Bank subject to such conditions as may bhe specified
in the order of his appointment and, subject thereto,
for such period. not exceeding one year as the
Bangladesh Bank may specily; and

not incur any obligation nor liability for anything
which is done or is intended to be done in his
capacily in the course of discharge ol his dulies as
such chairman or director or chiel excculive.

(5) No person removed from ollice under sub-section (1) shall
be entitled to claim any compensation for the loss or termination

of office.

(6) I\%Ihing of this scelion shall apply to the case ol chairman,
director or chiel execulive, by whatever name called, rfomimated
or appointed by the Government.

ote

Section 46 has been Introduced in order to maintain purity of
banking institution. Action can be taken under this seclion even
for mismanagement or irregularities prior to the date of coming
into force ol this section. (KLR 1986 CC 279= 1986 CLC 2179).

47. Power of the Bangladesh Bank to supersede Bo
Direclors,of a banking company.-(1) Where the Bangladesh Bank
is satislied that -

(b)

the activilies ol the Board of Directors. by whatever
name called ., ol a banking company is or is likely to
be detrimental to the interest of the banking
company or its deposilors or olherwise undesirable:

e K
or

for all or any of the reasons mentioned in sub-
section (1) of section 46,
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it i1s necessary to do so, the Bangladesh Bank may, for
reasons Lo be recorded in writing, by order, supersede the Board
ol Direclors of a banking company with eflect from such date and

for such period as may be spe7lﬂegin lhs order.
el

(2) The period of supersession specified in an order under sub-
scection (1) may frofff Time (o time be extended by the Bangladesh
Bank so, however, that the (otal period of supersession does not
exceed lwo years.

(3) All powers and duties of the Board ol direclors shall,
during the period of supersession, be exercised and performed by
such person as the Bangladesh Bank may from (ime io time
appoint in this behall.

(4) The provisions of sub-section (2), (3), (4) and (5) of section
46 shall, with the necessary modilicalions, apply to an order

mz-ui/c:mdcr this section.
48, Limitations.-(1) No order under seclion 46 or section 47

shall be made except by the Mof the Bangladesh Bank on
a report by a standing committer set up by the Bangladesh Bank
for the purpose.

(2) Any person or banking company aggrieved by an order
made by the Governor of the Bangladesh Bank under section 46 or
seclion 47 may make an appeal to the Board ol Direclors of the
Bangladesh Bank whose decision shall be [inal.

(3) No action taken under this seclion or section 46 or seclion
47 shall be called in question by or before any court, tribunal or
other authority. ‘

49. Further powers and [unclions of the Bangladesh Bank.-(1)
The Bangladesh Bank may -

(a)  caution or prohibit banking companies generally or

' any banking company in particular against entering

into any particular transaction or class of
transactions,

(b)  require banking companies generally, or any
banking company in particular, {o refrain from
taking such actions as il may specily in relation to
any malter relating Lo the business ol such banking
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(c)

(d)

company or companies, or (o take such action in
relation thereto as the Bangladesh Bank thinks [it;

on a request [rom the banking companies concerned
and subject to the provisions of section 76, assist as
intermediary or olherwise, in proposals for the
amalgamation of such banking companies.,

during the course, or afler the completion, of any
inspection of a banking company under section 44,
by order In writing and on ,such terms and
conditions as may be specilied therein-

(1

(ii)

(1ii)

(v)

require the banking company to call a meeting
of its directors for the purpose ol considering
any malter relating to it arising out ol the
alTairs of the banking company. or require an
officer of the banking company to discuss any
such matler with an officer of the Bangladesh
Bank,

depute its oflicer Lo observe Lhe proceedings at
any meeting of the Board ol directors of the
banking company or ol any commillee or ol
any other body conslituted by it and require
the banking company to give an opportunity to
the offlicer so depuled lo be heard at such
meetings and also require such ollicer o send a
report ol such proceedings to the Bangladesh
Bank;

require the Board ol Directors ol the banking
company or any commitlee or any other body
constituted by Il to give in writing to any
olficer specified by the Bangladesh Bank in
this behall at his usual address all notice of,
and olher communications relating to, any
meeling of the Board, commillee or other body
constituted by it;

appoint Ils oflicer o observe Lhe manner in
which the affalrs of the banking company or
its branches are being conducled;
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(v)  require the banking company to make, within
such time as may be specified in the order, such
changes in the management as the Bangladesh
Bank may consider necessary in consequence
of the stale of allairs disclosed during or by the
inspection.

(2) The Bangladesh Bank shall make an annual report to the
Government on the trend and progress of banking in the country
and in that report suggestion for the strengthening of banking
business throughout the country and the steps required to be
taken in that behalf shall be stated.

50. Certain provisions of the Act not to apply to certain
banking copanies.-(1) The provisions of section 13, 14(1), 24, 25,
33 and 34 shall not be applicable {o a banking company.-

(a) which has been refused a licence under section 31 or
whose licence has been cancelled under that section;

(b)  which has been prohibiled [rom accepting fresh
deposits by a compromise, arrangement or scheme
sanctioned by a court or by any order made in any
proceeding relating to such compromise, or scheme;
or

(¢)  which has been prohibited [rom accepting deposils
by virtue of any alleration made in its memorandum
ol association.

(2) Where the Bangladesh Bank is satisfied that any such
banking company as is referred to in sub-section (1) has repaid.
or has made adequate provision for repaying all deposits
accepted by the banking company either in [ull or to the
maximum extent possible. the Bangladesh Bank may, by notice
published in the official Gazette, notily that the banking
company, has ceased to be a banking company within the
meaning of this Act and thereupon all the provisions of this Act
applicable to such banking company shall cease to apply to it,
except as respects things done or omilted to be done before such
notice.



PART III

ILLEGAL BANKING TRANSACTIONS BY

COMPANIES, ETC.

51. Power to call for certain information, etc.- Where it
appears to the Bangladesh Bank that a company or any other
person is transacting the business of banking in contravention of

section 20[3 1(1)], the Bangladesh Bank may-

(a)

(b)

(c)

(d)

direct the company or such other person, or any
person who is, or has, at any time, been, dealing,
doing business or associated in any manner with the
company or such other person, to give or furnish to
the Bangladesh Bank within the specified period
such information, documents or records respecting
any business carried on by the company or such
other person as may be within its or his knowledge
or in or under its or his possession, custody or
control;

authorise any person (o enter and search any
premises and secize books, accounts or other
documents or records respecling any business
carried on by the company or such other person as
may be In or under the possession, custody or

_control of the company or such other person or a

person who is, or has at any time been, dealing,
doing business or assoclated in any manner with the
company or such other person, or any olficer or
employee of the company or of such other person or
of the person dealing. doing business or assoclated
with the company or such other person;

inspect or examine any of its books, accounts or
other documents or records relerred to in clause (b)
and question any person, offlicer or employee:

exercise, as far as may be applicable, in relation to
the company or such other person, or any péerson
who is, or has at any time been, dealing, doing
business or associated with it or him as aforesald.
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the powers conferred on Lthe Bangladesh Bank by
sub-section (1), (2), (4) and (5) of section 44.

52. Power to make declaration.-(1) Where the Bangladesh
Bank, after making such enquiries as it may deem f{it, is of
opinion that a company or person referred to in section 51 is
transacting in any manner or [rom wudlsoever the business of
banking in contravention of section “ISI[I]I. the Bangladesh
Bank may. after giving the company or such person an
opportunity of showing cause against the proposed action being
taken, make a declaration to that eflect.

(2) The Bangladesh Bank shall publish, or cause to be
published, a declaration, made under sub-section (1) in the
newspaper and, upon such publication, the company or such
other person or the chief executive, by whatever name called, or
directors of the Company or the manager, ollicers, employees or
agents of the company or such person, or any other person
relerred to in sub-sections (1).(3) or (4] of section 54 or section 55
shall not be allowed to plead ignerance of the making of such
declaration.

(3) A declaration under sub-section (1) shall, for the purposc of
this Part. be conclusive proof of the fact stated therein,

53. Caonscquences ol a declaration under section 52.- A
company or other person in respect of which or whom a
declaration has been made under section 52(1) shall, on the
publication of such declaration, cease lo [unction or to transact
business and any transaction with such company or person, or
with any person acting or purporting lo act for and on behalf of
such company or person, on or alter the publiration of the
declaration as aloresaid, shall be void.

Notes

(1) The crux of the adjudication which the Bangladesh Bank
has to make under this section is the [inding as to whether or not
the petitioner is carrying on the business of banking in
contravention of laws and the Governor of the Bangladesh Bank
has lawful authority to proceed against any such company under
this section.

Show cause notice.- If the authority of the Governor of the
Bangladesh Bank to the issue of a show cause notice is
questioned, it may be agrued thal a show cause notice never
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requires an authority for being issued. By itsell a show cause
notice can not do any harm to any one and one may cven elect to
ignore it. A show cause notice is issued really for the benefit of a
person to whom it Is issued, and he can not, thereflore, feel
aygrieved on account of it. However, what may cause grievance 1s
the pendency ol proceedings in which a show cause notice is
issued. (PLD 1930 Lah. 658))

54. Deposil of cash and preservation of assels, etc.-(1)
Notwithstanding anything contained in section 53, where a
declaration under section 52 (1) has been made in respect of a
company or other person, every person who has, in his
possession or cuslody, or under his control, any money, movable
properties. shares, securities ol any description or title deeds
relating to property which belongs to the company or such other
person shall forthwith deposit, or cause to be deposited. such
moneys, movable properties, shares, securities and title deeds
with any new bank or anv person authorised by them in this
behalf,

(2) If any person who is required by sub-section (1) to deposii,
or to cause to be deposited, any moneys, movable properties,
shares, securities or title deeds fails to do so within two days of
the publication of the declaration under section 52(1), any person
authorised by the Bangladesh Bank in this behall may enter and
search any premises and seize such moneys, movable properties,
shares, securities or title deeds and deposit, or cause to be
deposited, the same in accordance with sub-section (1).

(3) Until such time as an official liquidator, olficial assignee,
interin receiver, or official recciver, as the case may be,
appointed by the court on an application made under section 56
takes over the possession, custody or control of any books,
documents, records and assets of a company or person in respect
of which or whom a declaration under section 52(1) has been
made, including any actionable claims to which such company or
person is, or appears lo be, entitled, the chiefl executive. by
whatever name called, and a director of such company or a
manager, officer and agent, of such company or person, and every
other person who may have in or under his possession, custody or
control such books, documents, records, assets or claims, shall
preserve, and in preserving such books, doc_um(::uls. records,
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assets and claims and shall, without prejudice to any other
liability that he may incur, be jointly and severally liable for
any loss or damage.

(4) Every person who is, or becomes, indebted {n any manner
to a company or person in respect of which or whom a
declaration under section 52(I) has been made shall, during the
. period between the date on which such declaration is published
and the date on which an order for winding up or, as the case may
be, an order of adjudication {s made by the court, repay the
amount of the debt by depositing it in the manner provided for in
sub-section (1) and shall inform the Bangladesh Bank in writing
of his having done so.

(5) In computing the period prescribed by the Limitation Act,
1908 (IX of 1908), for any suit, appeal or application under section
:52(1) in respect of anything arising from actions which,
immediately before the commencement of this Act, were pending
against a company or person in respect of which or whom a
declaration under section 52(2) has been made, or In respect of
any action to the filing of which the company or person may be
entitled , the period commencing on the publication of such
declaration and ending on the day on which an order for winding
up or, as the case may be, an order of adjudication is made by the
court shall be excluded.

~ 55, Statement of assets and liabilities to be submitted to
Bangladesh Bank.- Within three days of the publication of a
declaration under section 52 in respect of a company or other
person, or within such further time as the Bangladesh Bank may,
by order in writing, allow, the chief executive, by whatever name
called, and every director of the company or such person, and
every other person having a claim or liability against or towards
the company or such person shall submit to the Bangladesh Bank
a statement showing the assets and liabilities of the company or
such person so far as may be known to him.

56. Consequential provisions for winding up, etc.-(1) Where
the declaration made under section 52(1) is in respect of a person
other than an individual or a company, such person shall,
irrespective of the number of members of which it consists, be
deemed to be an unregistered company which may be wound up
under Part IX of the Companies Act, 1913 (VII of 1913),
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(2) Where a declaration has been made under section 52(1) is
in respect of a registered or an unregistered company, the High
Court Division shall, upon an application made by the Bangldesh
Bank within seven days of the publication of the declaration or
within such further time as the Government may allow, make an
order for the winding up of the said company.

(3) The Provisions of Part VI, other than those of sections
64,66 and 76 and Part VII shall, in so far as they relate to winding
up of a banking company, apply to an application made under
sub-section (2) and to the winding up proceedings following such
application.

(4) Notwithstanding anything contained in the Insolvency
Act, 1920 (V of 1920), a declaration made under section 52(1) in
respect of an individual shall constitute an effective ground for
adjudging the individual an insolvent and the court competent to
adjudge him an insolvent shall, upon an application made by the
Bangladesh Bank within seven days of the publication of the
declaration in pursuance of sub-section (2) of section 52 or of such
further time as the Government may allow, pass an order of
adjudication against such individual without further proof and
follow thereafter the provisions of the Insolvency Act, 1920 (V of
1920), for the administration and distribution of the property of
the insolvent:

Provided that the court shall not have the power to
subsequently annul the adjudication and accept any composition
or scheme or arrangement.

PART IV
PROHIBITION OF CERTAIN ACTIVITIES
IN RELATION TO BANKING COMPANIES

57. Punishment for certain activities in relation to banking
companies.- (1) No person shall..

(a) obstruct any person [rom lawfully entering or
leaving any oflice or place of business of a banking
company or [rom carrying on any business there, or

(b) hold, within the office or place of business of any
banking company, any demonstration which is
violent or which prevents, or is calculated to
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prevent, the transaction of normal business of the
banking company, or

(c) act in any manner calculated to undermine the
confidence of the depositors in the banking
company.

(2) Whoever contravenes any provision of sub-section (1)
without any reasonable excuse shall be punishable with
inprisonment for a term which may extend to two years, or with
fine which may extend to twenty thousand taka, or with both,

(3) For the purposes of this section "banking company"
includes the Bangladesh Bank also.



PART-V

ACQUISITION OF THE UNDERTAKING OF BANKING
COMPANIES

58. Acquiring undertaking of banking companies.-(1) If, upon
receipt of a report from the Bangladesh Bank, the Government is
satisfied that a banking company-

(a) " has, on more than one occasion, failed to comply
with the directions given to it in writing under
section 29 or section 45, in so far as such directions
related to banking policy; or

(b) is being managed in a manner detrimental to the
interest of its depositiors;

and that.-

(1) in the interest of the depositors of such
banking comp.ny:;

(i) in the interest of banking policy; or

(iii) for the belter provision of credit generally or ol
credit to any particular section of the company
or in any particulor area;

it is necessary to acquire the ilrlderlakirlg of such banking
company, the government may, after such consultation with the
Bangladesh Bank as il thinks fit, by notification in the official
Gazelte, acquire the undertaking of such company, hereinafier
referred to as the acquired bank, with effect from such date as
may be specilied in this behall by the Government, hereinafter
referred to as the appointed day:

Provided that no undertaking of any banking company shall
be so acquired unless such banking company has been given a
reasonable opportunity of showing cause against the proposed
action.

Explanation: In this Part, "undertaking" in relation to a
banking company incorporated outside Bangladesh, means the
undertaking of the company in Bangladesh.

(2) Subject to the other provisions contained in this Part, on
the appointed day. the undertaking or the acquired bank and all
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the assets and liabilities of the acquired bank shall stand
transferred to, and vest in, the Government.

(3) The undertaking of the acquired bank and its assets and
liabilities shall be deemed to include all rights, powers,
authorities and privileges and all property, whether movable or
immovable, including, in particular, cash balances, reserve
funds, Investments, deposits and all other interests and rights in,
or arising out of, such property as may be in the possession of,
held by, the acquired bank immediately before the appointed day
and all books, accounts and documents relating thereto, and
shall also be deemed to include all debts, liabilities and .
obligations, of whatever kind, then existing of the acquired bank.

(4) Notwithstanding anything contained in sub-section (2),
the Government may, if il is satisflied that the undertaking of the
acquired bank and assets and liabilities should, instead of
vesting in the Government, or continuing to be so, vest in a
company established under any scheme made under this Part or
in any corporation, hereinalter in this Part referred to as the
transferee bank,the Government may, by notiflcation in the
official Gazette, direct that the said undertaking. including the
assets and liabilities thereof, shall vest in the transferee bank
either on the publication of the notified order or on such other
date as may be specified in this behall by the government.

(5) Where the undertaking of the acquired bank and the assets
and liabilities thereof vest in the transferee bank under sub-
section (4), the transferee bank shall, on and from the date of
such vesting, be deemed to have become the transferee of the
acquired bank and all the rights and liabilities in relation to the
acquired bank shall, on and from the date of such vestling, he
deemed to have been the rights and liabilities of the transferee
bank,

(6) Unless otherwise expressly provided by or under this Part,
all contracts, deeds, bonds, agreements, powers of attorney,
grants of legal reprsentation and other instruments of whatever
nature subsisting or having effect immediately before the
appointed day and to which the acquired bank is a party or which
are in favour of the acquired bank shall be of as full force and
effect against or in favour of the Government or, as the case may
be, of the transferee bank, and may be enforced or acted upon as
fully and effectually as if in the place of the acquired bank the
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Government or the transferee bank had been a party thereto or as
if they had been issued in favour of or against the Government or
the transleree bank, as the case may be.

(7) I, on the appointed day, any suit, appeal or other
proceeding of whatever narure is pending by or against the
acquired bank, the same shall not abate, be discontinued or be, in
any way. prejudicially aflected by rcason of the transfer of the
undertaking of the acquired bank or of anything contained in
this Part; but the suit, appeal or other proceeding may be
continued, prosecuted and enforced by or against the Government
or the transferee bank, as the case may be.

59. Power of the Government to make scheme.- (1) The
Government may, after consultation with the Bangladesh Bank,
make a scheme for carrying out the purposes of this Part in
relation to any acquired bank.

(2) In particular and without prejudice to the generality of the
foregoing power, the said scheme may provide for all or any of the
following matters, namely.

(a) * the corporation, or the company incorporated for
the purpose, to which the undertaking including the
property, assets and liabilities of the acquired bank
may be transferred. and the capital, constitution,
name and ofTice thereof;

(b) the constitution of the flirst Board of Management,
by whatever name called, of the transferee bank, and
all such matters in connection therewith or
incidental thereto as the Government may consider
to be necessary or expedient;

() the continuance of the services of all the employees
of the acquired bank in the Government or in the
transferee bank, as the case may be, on the same
terms and conditons as were enjoyved by them in the
acquired bank,

(d) the continuance of the right of any person who. on
the appointed day. is entitled to or is in receipt of, a
pension or other superannuation or compassionate
allowance or benefit, from the acquired bank or any
provident, pension or other fund or any authority

Laww—35
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administering such [und, to be paid by. and to be
received from the Government or the transfleree
bank. as the case may be;

(e) the manner of payment of the compensation payable
in accordance with the provistions of this Part to the
share-holders of the acquired bank. or where the
acquired bank is a banking company incorporated
outside Bangladesh, to the acquired bank in full
satisfaction ofl their, or as the case may be, its
claims;

()  the provision, il any, for completing the effectual
transfer to the Government or the transferee bank of
any asset or any liability which forms part of the
undertaking of the acquired bank in any country
outside Bangladesh:

() such incidental, consequential and supplemental
malters as may be necessary to secure that the
transfer ol the business , properly, assels and
liabilities of the acquired bank to the Government
or lransferee bank. as the case may be, is elfectual
and complete,

(3) The Government may, alfler consultation with the
Bangladesh Bank, by notification in the official Gazelle, add lo.
amend or vary any scheme made under this section.

(4) Every scheme made under this section shall be published
in the oflicial Gazette.

(5) Copies of every scheme made under this seclion shall be
laid before Parliament as soon as may be after it is made.

(6) The provisions of this Parl as to any scheme made
thereunder shall have ellect nolwithstanding anything to the
contrary contained in any other provisions of this Act or in any
other law or any agreement, award or other instrument for the
time being in force.

(7) Every scheme made under this section shall be binding on
the Government or, as the case may be, on the transferee Bank
and also on all members, creditiors, depositors and employees of
the acquired bank and of the transferee bank and on any other
person having any right. liability. power or function in relation
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to, or in connection with, the acquired bank or the transferee
bank, as the case may be.

60. Compensation to be given to share-holders of the acquired
bank.-(1) Every person who, immediately before the appointed
day, is registercd as a holder of shares in the acquired bank or,
where the acquired bank is a banking company incorporated
outside Bangladesh, the acquired bank shall be given by the
Government, or the transferee bank, as the case may be, such
compensation in respect of the transfer of the undertaking of the
acquired bank as is delermined in accordance with such
principles as the Government may determine by rules made in
this behall. ’

(2) Nothing contained in sub-section (1) shall affect the inter
rights of the holders of any share in the acquired bank and any
other person who may have any interest in such shares and such
other person shall be entilled to enforce his inlerest against the
compensation awarded to the holder of such share, but not
against the Government or Lhe transferee bank.

(3) The amount of compensation to be given in accordance
with'Lhe principles contained in the rules made under sub-section
(1) shall be determined in the [irst instance by the Government or
the transferee bank, as the case may be, in consultation with the
Bangladesh Bank, and shall be offered by it to all those to whom
compensalion is payable under the same sub-section in full
satisfaction thereof.

(4) If the amount of compensation offered in terms of sub-
section (3) is not acceplable to any person to whom the
compensalion is payable. such person may, before such date as
may be notified by the Government in the official Gagelte, request
the Government in writing, to have the matier referred to the
Tribunal constituted under seclion 61,

(5) If, before the date notified under sub-section (4}, the
Government receives requests, in terms ol that sub- section, from
the share-holders holding not less than one-fourth in value of the
paid-up share capital of the acquired bank or, where the acquired
bank is a company incorporated outside Bangladesh, [rom the
acquired bank. the Government shall have the matter referred to
the Tribunal fer decision.
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(6) If, before the date notilied under sub-section (4). the
Governmenl does not receive request as provided in that sub-
section, the amount of compensation offered under sub-section
(3). and where a reference has been made to the Tribunal under
sub-section (5), the amount determined by it, shall be the
compensalion payable under sub-section (1) and shall be final
and binding on all parties concerned.

61. Constitution of the Tribunal.-(1) The Government may.
for the purpose of this Parl, constitute a Tribunal which shall
consist of a Chairman and two other members.

(2) The Chairman shall be a person who is, or has been, a
judge of the’ Supreme Court and, of the two other members, one
shall be a person who, in the opinion of the Governement, has
had experience of banking and finance and the other shall be a
person who is a chartered accountant within the meaning ol the
Charlered Accountants Order, 1973 (P. O. No. 2 of 1973).

(3) I, for any reason, a vacancy occurs in the office of the
Chairman or any other member of the Tribunal, the Government
may fill in the vacancy by appointing another person thereto in
accordance with the provisions ol sub-section (2) and any
proceeding may be continued belore the Tribunal, so constituted,
from the stage at which the vacancy occured.

(4) The Tribunal may. for the purpose of determining any
compensation payable under this Part, choose one or more
persons having special knowledge or experience ol any relevant
malter to assist it in the determination of such compensation.

62. Tribunal to have powers ol a civil court.-(1)JThe Tribunal
shall have the powers of a civil court, while trying suit, under the
Code of Civil Procedure, 1908 (Act V of 1908) in respect of the
following matters, namely:

(a) summoning and enforcing the altendance of any
person and egamlnlng him on oath;

(b) requiring the discovery and production of
documents;

() receiving evidence on allidavits;

(d) issuing commissions for the examination of
wilnesses or documents.
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(2) Notwithstanding anything contained in sub-section (1) or
in any other law for the time being in force. the Tribunal shall
not compel the Government, or the Bangaldesh Bank-

(a) to produce any books of account or other documents
which the Government, or the Bangladesh Bank,
claims to be of a conflidential nature;

(b)  to make any such books or documents part of the
record of the proceedings belore the Tribunal;

(c) to allow inspection of any such books or documents
to any party before il or o any other person.

63. Procedure ol the Tribunal.-(1) The Tribunal shall have
power Lo regulate ils own procedure.

(2) The Tribunal may hold the whole or any part of its inquiry
i camera (close door).

(3) Any clerical or arithmetical crror in any order of the
Tribunal or any error arising therein from any accidental slip or
omission may, at any time, be corrected by the Tribunal either of
its own motion or on the application of any of the partics.

PART-VI

SUSPENSION OF BUSINESS AND WINDING UP OF
BANKING COMPANIES

64. Suspension of business.-(1) The High Court Division may,
on the application of a banking company which is temporarily
unable to meel its obligations, make an order, a copy ol which it
shall cause to be forwarded to the Bangladesh Bank, staying the
commencement or contlinuance ol all actions and proceedings
against the company for a lixed period of time on such terms and
concitions as it shall think [it and proper, and may, [rom time to
time, extend the period so that the total period of moratorium
shall not exceed six months.

(2) No such application shall be maintainable unless it is
accompanied by a report of the Bangladesh Bank indicating thal.
in the opinion of the Bangladesh Bank, the banking company
will be able to pay its debts il the application is granted:
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Provided that the High Court Division may, for sufficient
reasons, grant reliel under this section even il the application is
not accompanied by such report, and where such relief is granted,
the High Court Division shall call for a report from the
Bangladesh Bank on the affairs of the banking company, on
receipt of which it may either rescind an order already passed or
pass such further orders thereon as may be just and proper in the
circumstances.

(3) When an application is made under sub-section (1), the
High Court Division may appoint a special oflicer who shall
forthwith take into his cuslody or under his control all the
assets, books, documents. elfects and actionable claims to which
the banking company is or appears to be entitled and shall also
exercise such other powers as the High Court Division may deem
[it to confer on him having regard Lo the interest of the depositors
ol the banking company.

(4) Where the Bangladesh Bank is salislied that the aflairs of a
banking company in respect of which an order under sub-section
(1) has been made are being conducted in a manner detrimental to
the interest of the depositors, it may make an application to the
High Courl Division for the winding up of the company. and
where any such application is made. the High Court Division
shall not make any order exlending the period lor which the
commencement or continuance of all actions and proceedings
against the company were stayed under that sub-section.

Notes

(1) This section provides thal when a banking company is
temporarily unable to meet.its obligalions. it may apply to the
High Courl Division prayving for an order staying the
commencement and contlinuance of all actions and proceedings
against it [or a period nol exceeding six months. Such suspension
of business is generally called a moratorium. An application is
required to be accompanied by a report of the Bangladesh Bank
indicating that.in its opinion the banking company will be able
lo pay ils debts il the application is granted. The High Court
Division, however, has power to granl the relief even without the
application being accompanied by a report from the Bangladesh
Bank In such a case, the High Courl Division has to call for a
report [rom the Bangladesh Bank on the alfairs of the banking
company and is empowered to rescind or amend the order. During



Banking Companies Act, 1991 279

the period of moratorium, the High Court Division may appoint a
special officer to take possession and control of the-assets, books
documents, effects and aclionable claims of the company and
confer on him suitable powers.

(2) Moratorium:- Where the Bank is not in a position to
realize ils outstanding within six months and Lo pay off its debts
within that period, a moratorium which can avail only for a
maximum period of six months should not be granted to it. [ILR

(1954) 4 Raj. 338(DB)]

65. Winding up by High Court Division.-(1) Notwithstanding
anything contained in section 153, section 162 and section 271 of
the Companies Act, 1913 (VII of 1913). but without prejudice to its
powers under sub-section (1) of section 64 of this Act, the High
Court Division shall order the winding up of a banking company-

(a) il the banking company is unable to pay its debts; or
(b) il an application for its winding up has been made by
the Bangladesh Bank under section 64 or this Act.

(2) The Bangladesh Bank shall make an application under
this section for the winding up ol a banking company il il is
direcled to do so by an order under clause (b) of sub- section (5) of
section 44,

(3) The Bangladesh Bank may make an application under this
section [or the winding up of a banking company,--

(a) il the banking Company--

(i) has failed to comply with the requirements
under seclion 13; or

(ii) has, by reason of the provisions of section 31,
become disentitled to carry on banking
business in Bangladesh:

(iii) has been prohibited [rom receiving [resh
deposits by an order under clause (a) of sub-
section (5) of section 45 or under sub-clause (b)
of clause (5) of Article 36 ol the Bangladesh
Bank Order, 1972 (P.O. No. 127 ol 1972 ); or

(iv) having [ailed to comply with any requirement
of this Act, other than the requirement laid
down in scction 13, has continued such failure.
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alter notice in writing of such failure has been
conveyed to il;

(v) contravened any provision of this Act and
continue such contravention after the
Bangladesh Bank conveys the banking
company about the contravention by notice in
this behalf,

(b) il in the opinion of the Bangladesh Bank--

(i) a compromise or arrangement sanctioned by a
court in respect of the banking company
cannot be worked satisfactorily with or
without modilication; or

(ii) the returns, statements or information
furnished to it under or in pursuance of the
provisions of this Act disclose that the
banking company is unable to pay its debts; or

(iii) the continuance ol the banking company lIs
prejudicial to the interest of its depositors.

(4) Without prejudice Lo the provisions contained in seclion
163 of the Companies Acl, 1913 (VII of 1913) a banking company
shall be deemed to be unable to pay its debts il-

{a) it has refused to meel any lawlul demand made at
any of ils offices or branches within two working
days: or

(b) such demand is made at a place where there is an
office and if Bangladesh Bank cerlifies that the
banking company is unable (o pay its debls; or

(c) Bangladesh Bank cerlilies in writing that the
banking company is unable o pay its debts.

(5) Bangladesh Bank shall submit an application under sub-
scction (1) to the Registrar of the Supreme Courd.

Notes
While passing an order for the winding up of a banking
company, the court has Lo take inlo consideration the relevant
provisions of bolh the Companies Act and the Banking
companies Acl. Il il is satisfied thal the aflairs of a banking
company are such as to call for an action for winding up, it
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should not hesitate to do so. Provisions of the section are not
restricted by provisions of seclions 162 and 271 of Companies
Acl. JAIR 1954 P 21-1LR 1954 Pun DBJl. Section 65(1) is
unlike the law of companies in general which aims at the
protection of stock-holders. The law of banking companies is
meant to safeguard the interests of depositors. All the provisions
of the Banking Companlies Act are aimed at achieving this objecl,
particularly the provisions in the matter ol liquidation. A
banking company cannot escape the operation of the provisions
of the Banking Companies Act by cessation of business.-[AIR 1952
Trav, Co 170 - ILR 1951 Trav- Co. 398 (DB]]. Section 65(1) does not
say either expressly or by necessary implication that the demand
should be made under the hand of a creditor. It is enough il the
demand is made on behall of a credilor such as by the
commissioner appointed by the Court. [ILR 1955 Mad. 445 (DB)]

‘A combined reading of section 162 and 173 of Companies Act,
1913 and section 65 of this Act indicate that a bank can be wound
up if the conditions laid down by either Act are complied with.
Expression "without prejudice to the provisions contained in
section 163 of the Companies Act” can only mean that the
petitioner can rely eilther upon section 163 of the Companies Act,
or section 65 of the Banking Companies Act. [ILR (1955) Mad. 445
(DB)|The two provisions are in the alternative. However. the
conditions laid down in the Banking Companics Acl are more
stringent from the slandpoint of the Bank. Scction163 (1) of the
Companies Act introduces a section stating that if a bank does
not pay the amount within three weeks [rom a demand made on it
ol a sum exceeding Tk. 500, the company shall be deemed to be
unable to pay ils debts. Under this section the demand shall be
made by a credilor to whom the company is indebled by serving
the same on the company by registered post or otherwise at its
registered olTice and sub-section (2) enables the creditor to issue a
demand through his agent or legal adviser. The provisions ol
section 65(1) are not in derogation of section 153 of the
Companies Act in their application to a banking company which
is unable to pay its debts. Section 65 does not louch the powers of
the Court to sanction a scheme ol arrangement between a
banking company and its creditors or any class of them or
between such company and its membrs or any class of them, il
that scheme of arrangement or compromise is covered by the
provisions ol section 153 of the Companies Acl .

T p—3R
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66. Court Liquidator.-(1) When, having regard to the number
of proceedings for the winding up of banking companies or the
exlent of the work involved in such proceedings, the Government
is of the opinion that il is necessary or expedient to attach a court
liagquidator to the High Courl Division, it may, in consultation
with the Bangladesh Bank, appoint a court liquidator for such
time as the Government may think fit for the purpose of
conducting all proceedings for the winding up of banking
companies and performing such duties in reference thereto as the
High Court Division may impose.

(2) Where there is a court liquidatior appointed under sub-
section (1) and an order is passed by the High Court Division for
the winding up of any banking company, then notwithstanding
anything contained in section 171 or section 175 of the
Companies Act, 1913 (VII of 1913), the court liquidator shall
become the official liquidator of the banking company.

(3) Where there is a court liquidator attached to the High Court
Division and any proceeding for the winding up of a banking
company. in which any person other than the Bangladesh Bank
or the court liquidator has been appointed as oflicial liquidator,
is pending before the High Court Division immediately before the
commencemenl of Lhis Act or the date on which the court
liquidator is so attached to the High Court Division. whichever is
later. then notwithstanding anything conlained in section 176 of
the Companies Act, 1913 (Vllof 1913), the person appointed as
oflicial liquidator shall, on such commencement or, as the case
may be, on the aloresaid date, be deemed Lo have vacated his
office, as such and the vancancy so caused shall be deemed to be
filled in by the appointment of the court liquidator as the official
liquidator:

Provided that where the High Court Division, after giving
the court liquidalor and the Bangladesh Bank an opportunity of
being heard, is ol opinion that the appointment of the court
liquidator would be detrimental to the interest of the depositors
of the banking company, il may direct the person appointed as
the ofTicial liquidator to continue to act as such.
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67. Bangladesh Bank etc, to be official liquidator.-
Notwithstanding anything contained in section 50, or in section
175 of the Companies Act, 1913 (VII of 1913), where in any
proceeding for the winding up of a banking company by the High
Court Division the Bangladesh Bank applies for an order
appointing the Bangladesh Bank or any individual as the official
liquidator of the banking company in that proceeding, the
application shall ordinarily be granted and the liquidator, if
any, functioning in such proceeding shall vacate oflice upon such
appointment. 3

68. Application of Companies Act to liquidators.-(1) All the
provisions of the Companies Act, 1913 (VII of 1913) relating to a
liquidator, and so lar as they are nolt inconsistennt with this Act,
shall apply to or in relation to a liquidator appointed under
section 66 or section 67.

(2) Any relerence to the "oflicial liquidator” in this Parl and
Part VII shall be construed as including a reference to any
liquidator of a banking company.

69. Stay of proceedings.- Notwithstanding anything to the
contrary conlained in section 173 of the Companivs Act, 1913(VII
of 1913}, the High Court Division shall not make any order
staying the proceedings in relation to the winding up of a banking
company until the High Court Division is satisfied that an
arrangement has been made whereby the company can pay its
depositors in full as their claims accrue.

70. Preliminary report by official ligquidator.-
Notwithstanding anything {o the contrary conlained in section
177B of the Companies Act, 1913 (VII of 1913). where a winding up
order has been made in respect of a banking company, whether
belore or after the commencement of this Act, the official
liquidator shall submit a preliminary report to the High Court
Division within (wo month [rom the date of winding up order or,
where the order is given before such commencement, an interim
report shall be sent to the High Court Division two months before
such commencement where the following shall be included.
namely:

(a) the information regarding his securily as required
by the Companies Act;
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(b) the cash amount with him or under his control
belonging to the sald company on the date of
submission of report;

(c) the assets which are likely to be collected in cash
amount before expiry of the said period of two
months:

Provided that the High Court Division may, if it thinks f[it in
any particular case, extend the period of two months referred to
in this section by a further period of one month.

71. Notice to preferential claimants, etc.-(1) Within fifteen
days from the date of the winding up order of a banking company
or, where the winding up order has been made belore the
commencement of this Act, within one month from scuh
commencement, the olficial liquidator shall, for the purpose ol
making an estimale ol the debts and liabilities of the banking
company, other than its liabilities and obligations to ils
depositors, by nolice served in such manner as the Bangladésh
Bank may direct, call upon -

(a) every claimant entitled Lo preferential payment
under seclion 230 of the Companies Act. 1913 (VII of
1913), and

(b) every secured and every unsecured creditor,
to send to the official liquidator, within one month from the

date of the service of the notice, a statement of the amount
claimed by him.

(2) Every notice under sub-sectlon(l) sent to a claimant
having a clalm under section 230 of the Companies Act, 1913 (VII
of 1913). shall state that if a statemenl of the claim is not sent to
the official liquidator belore the expiry of Lhe period of one
month from the date of the service, the claim shall not be treated
as a claim enlilled to be paid under that section in priority to all
other debts but shall be trealed as an ordinary debt due by the
banking company.

(3) Every notice under sub-section (1) sent to a secured creditor
shall require him to value his securily before the expiry of the
period of one month from the date of the service of the notice and
shall state that if a statement of the claim togelher wilh the
valuation of the securily is not sent to the official liquidator
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before the expiry of the said period then the official liquidator
shall himself value the security and such valuation shall be
binding on the creditor.

(4) If a claimant [ails to comply with the notice sent to him
under sub-section (1)-

(a) in the case of a claimant. his claim will not be
entitled to be paid in priorily to all other debts. bhut
shall be (reated as an ordinary debt due by the
banking company;

(b)  in the case ol a credilor, the official liquidator shall

himsell value the security and such valuation shall
be binding on the creditor.

72. Power to dispense with meetings of creditors, etc.-
Notwithstanding anvthing o the contrary contained in sections
178A and 183 of the Companics Act, 1913 (VI of 1913). the High
Court Division may. in the proceeding lor winding up a banking
company, dispense with any meeting of creditors or
contributorics or wilh the appointment of a commiltee of
inspection il it considers that no object will be secured therceby
sulficient to justilyv the delay and expense.

73. Booked depositors credit to be deemed proved.- In any
proceedings [or the winding up of a banking company, every
depositor of the banking company shall be deemed to have filed
his claim for the amount shown in the books of the banking
company as standing to his credit and., notwithstanding
anything to the contrary contained in scction 191 of the
Companies Act. 1913 (VI of 1913). the High Court Division shall
presume such claim to have been proved, unless (he official
liquidator shows thal there is reason lor doubting ils correctness.

74. Prelerential payments to depositors.-[1) In every
proceeding for the winding up of a banking company where a
winding up order has been made, whether before or alter the
commencement of Lthis Act, within three manths from the date of
the winding up order or, where the winding up order has been
made before such commencement. within threce months
therefrom the preferential payments referred to in section 230 of
the Companies Act, 1913 (VII of 1913). in respect of which
slalements of claims have been sent wilhin one month from the
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date of the service of the nolice relerred to In section 71, shall be
made by the official liquidator or adequate provision for such
payment shall be made by him.

(2) In the case of preferential payments under sub-section (1),
payment of money shall be made as mentioned hereunder,
namely:-

(a) in the [irst phase. to every depositor on the savings
bank accounts of the banking company, a sum of
Taka two thousand and five hundred or the balance
at his credit, whichever is less;

(b) in the second phase. in order to pay the credilors.
other depositors of the banking company, [ifly per
cent of the balance at his or ils creditl or a sum ol
Taka two thousand and five hundred, whichever is
less:

Provided that the sum total of the amount paid under clause
[a) and clause (b) to any one person who, in his own name and not
jointly with any other person, is a deposilor in the savings bank
account of the banking company and also @ deposilor in any
other account shall not exceed the sum ol hvo thousand and five
hundred taka only.

{3) Where within the aloresaid period of three months, [ull
payment cannot be made of the accounts required to be paid
under clause (a) or clause (b) ol sub-seclion (2) with the assels in
cash, the official liquidation shall pay within that period to
every depositor under clause (a) or, as the case may be, clause (b) of
that sub-section on a pro-raia basis so much of the amount due to
the depositors under that clause as the official liquidator is able
to pay with those assets; and shall pay the rest of that amount to
every such depositor as and when sullicient assets are collected
by the ollicial liquidator in cash.

(4) After payments have been made to the depositors in
accordance with sub-section (1). (2) and (3). the olficial liquidator
shall pay the dues of the general creditors on pro-rata basis and
thercalter the olfficial liquidator shall, as and when the assets of
the company are collected in cash, make payment on a pro rata
basis as aloresaid. of the further sums, il any, which may remain
due (o the deposilors relerred to in clause (a) and clause (b) of sub-
section (2).
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(5) In order to enable the official liquidator to have in his
custody or under his control in cash as much of the assets of the
banking company as possible, the securities given lo every
secured credilor may be redeemed by the oflicial liquidator-

(a) where the amount due to the creditor is more than
the value of the securities as assessed by him or, as
the case may be, as assessed by the official
liquidator, on payment of such value, and

(b)  where the amount due to the creditor is equal to or

less than the value of the securilies as so assessed, on
payment of the amount due:

Provided that were the olficial liquidator is not satisfied with
the valuation made by the credilor, he may apply to the High
Court Division [or making a valuation.

(6) When any claimanlt, credilor or deposilor to whom any
payment is to be made in accordance with the provisions under
sub-section (1).(2), (3). (4) and (5) cannot be lound or is not readily
traceable. adequale provisions shall be made by the official
liquidator for such payment.

(7) For the purpose of this section, the payments specilied in .
each of the following clauses shall be treated as payments of a
different class, namely:

(a) payments to preferential claimants under section
230 of the Companies Acl, 1913 (VI ol 1913);

(b) payments under clause (a) of sub-section (2) to the
depositors in the savings bank accounts:

{c) payments under clause (b) of sub-section (2} to the
other depositors;

(d) payments to the general credilors;
(e) paymenis to Lhe depositors In addition to those
specified in clause (a) and clause (b) of sub-section (2).

(8) The payments of each different class specified in sub-
section (7) shall rank equally among themselves and be paid in
full unless the assets are insulTicient to meet them. in which case
they shall abale in equal proportion.
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75. Restriction on voluntary winding up.-Notwilhstanding
anything to the contrary conlained in section 203 of the
Companies Act, 1913 (VII of 1913). no banking company which
holds a licence granted under section 31 may be voluntarily
wound up unless the Bangladesh Bank certilies in wriling that
the company is able to pay in full all ils debts to its creditors as
they accrue, and without prejudice to the provisions contained in
seclions 218 and 220 of that Act, the High Court Division shall,
on application of the Bangladesh Bank, order the winding up of
the company by the High Court Division if at any stage during-the
voluntary winding up proceedings the company is not able to
meet such debis as they accrue.

Notes

Section 65 to 75 of this Act lay down the provisions [or
winding up of a banking company. The High Court Division has
to order the winding up of a banking company if it is unable Lo
pay the debts, or If the company is under a moratorium and the

" Bangladesh Bank makes an application for its winding up on the
ground that its allairs are being conducted in a manner
prejudicial to the interests of its deposilors. The Bangladesh
Bank has. however, no option not to apply for the windirrg up of
the banking company il it is dirccted to do so by the Government
under section 4 of this Act. The Bangladesh Bank may apply lor
winding up ol a company il-

(i) the banking company fails to comply with the
requirements as to the minimum paid up capital and
reserves;

(ii} the banking company is disentitled to carry on the
banking business for want of licence;

(iii) the banking company has been prohibilted {rom
receiving [resh deposits by the Bangladesh Bank:

(iv] the banking company has failed to comply with the
requirements ol the Act and continues to do so even
alter the Bangladesh Bank calls upon it to do so, elc.

76. Restriction on compromise or arrangement between
banking company and credilors.- (1) Notwithstanding anything
contained in any law [or the time being in force, the High Court
Division shall not sanction compromise or arrangemeni between
a banking company and ils credilors or any class of them or
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between such company and its members or any class of them or
sanction any modification in any such compromise or
arrangement unless the compromise or arrangement or
modification, as the case may be, is cerlified by the Bangladesh
Bank in writing as not being incapable of being worked and as
not being detrimental to the interest of the depositors of such
banking company.

(2) Where an application under section 30 of the Companies
Act, 1913 (VII of 1913) is made in respect of a banking company,
the High Court Division may direct the Bangladesh Bank to make
an inquiry in relation to the alTairs of the banking company and
the conduct of its directors and, when such a direction is given,
the Bangladesh Bank shall make such enquiry and submit its
report Lo the High Court Division.

77. Power of Bangladesh Bank to apply to Government for
suspension ol business by a banking company and to prepare
scheme of reconstilution or amalgamation.-(1) Notwithstanding
anything contained in the foregoing provisions ol this Part or in
any olher law or any agreement or other instrument for the time
being in force, where it appears Lo the Bangladesh Bank that there
is good reason to do so, the Bangladesh Bank may apply to the
Governmenl lor an order of moratorium in respect of a banking
company.

(2) If after considering the application submitted under sub-
section (1), it is acceptled, the Government may make an order of
moratorium staying the commencement or continuance of all
actions and proceedings against the company for a fixed peried of
time on such terms and conditions as il thinks [it:

Provided that the Government shall not extend the period so
however that the total period of moratorium exceeds six months.

(3) Excepl as otherwise provided by any direction given by the
Government in the order made by it under sub-section (2)or at any
time thereafter, the banking company shall not during the period
ol moratorium make any payment to any depositor or discharge
any liabilities or obligations to any other creditor.

(4) During the period of moratorium, il the Bangladesh Bank
is satisfied that in the public interest or in the interests of the
depositors, or in order to secure the proper management of the

Law—37
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banking company or in the interest of the banking system of the
country as a whole, it is necessary to do so for the reconstitution
of the banking company or for the amalgamation of the banking
company with any other banking institution in this section
referred to as "the transferee bank”, then Bangladesh Bank may
prepare such scheme.

(5) The scheme aforesaid may contain provisions for all or
any of the following matters, namely:

(a)

' (b

(o)

(d)

(e)

the constitution, name and registered office, the
capilal, assets, powers. rights, interests, authorities
and privileges, the liabilities, dutics and obligations
of the banking company on its reconstitulion or, as
the case may be, of the transferee bank;

in the case of amalgamation of the banking
company. the transfer to the transferee bank of the
business, propertics, assets and liabilities of the
banking company cn such terms and conditions as
may be specified in the scheme:

any change in the Board of Directors or the
appointment of a new Board of Directors of the
banking company on ils reconstitution or, as the
case may be, ol the transferee bank and the
authority by whom. the manner in which, and the
other terms and conditions on which, such change
or appointment shall be made and in the case of
appointment of a new Board ol Directors, the period
for which such appointment shall be made;

the alteration of the memoeorandum and articles of
association of the banking company on its
reconstitution or, as the case may be, of the
transferee bank [or the purpose of altering the
capital thereof or for such other purposes as may be
necessary to give ellect to the reconstilution or
amalgamation:

the continuation by or against the banking company
on ils reconstitution or, as the case may be. the
transferee bank, of any actions or proceedings
pending against the banking company immediately
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(0

(h)

before the date of the order of moratorium under
sub-section(2);

the reduction of the interest or right which the
members, depositors and other creditors have in or
against the banking company before its
reconstilution or amalgamation to such extent as
the Bangladesh Bank considers necessary in the
public interest or in the interest of the members,
deposilors and other credilors or for the
maintenance of the business of the banking
company;

the payment in cash or otherwise to deposilors and

other creditors in [ull satisfaction of their claim-

(il in respect of their interest or rights in or
against the banking company before its
reconstitution or amalgamation; or

[ii)  where their interest or rights aforesaid in or
against the banking company has or have been
reduced under clause (f), in respect of such
interest or rights as so reduced;

the allotment to the member of the banking
company for shares held by them therein before its
reconstitution or amalgamation. whether thelr
interest in such shares has been reduced under
clause () or not, or shares in the banking company
on ils reconslitution or, as the case may be, in the
transferee bank and, where any members claim
payment in cash and not allotment ol shares or
where it is not possible to allol shares to any
members, the payment in cash Lo those members in
full satisfaction of their claim---

(i) in respect of their interest in shares in the
banking company, belore its reconstilution or
amalgamation: or

(ii) where such inlerest has been reduced under
clause (f), in respect of their interest in shares

as so reduced; .
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(1)  the continuance of the services of all the employees
of the banking company in the banking company
itsell on its reconstitution or, as the case may be, in
the transferee bank at the same remuneration and
on the same terms and conditions of service, which
they were getting or, as the case may be, by which
they were being governed, immediately before the
date of the order of moratorium under sub-section

(2):

Provided that the scheme shall contain a provision that-

(1)

(if)

the banking company shall pay or grant not
later than the expiry of the period of three
years [rom the dale on which the scheme is
sanctioned by the Government. to the said
employees Lhe same remuneration and the
same terms and conditions of service as are, at
the time of such payment or grant, applicable
to employees of corresponding rank or status
of a comparable banking company to be
delermined [or this purpose by (he Bangladesh
Bank. whose determination in this respect
shall be final;

the transferee bank shall pay or grant,not later
than the expiry of the aforesaid period of three
years, to the said employees the same
remuneration and the same terms and
conditions of services as are, at the time of
such payment or grant, applicable to the other
employees of corresponding rank or status of
the transferee bank subject to the
qualifications and experience of the said
employees being the same as or equivalent to
those of such other employees of the transferee
bank and where any doubt or difference arises
as to whether the qualilication and experience
of any of the said employees are the same as or
equivalent to the qualilications and
experience of the other employees of
corresponding rank or status of the transferee
bank, the doubt or difference shall be referred,
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before the expiry of a period of three years from
the date of the payment or grant mentioned in
that clause, to the Bangladesh Bank whose
decision thereon shall be [inal:

(j)  notwithstanding anything contained in clause (i),
where employees of the banking company as
specilically mentioned in the scheme under (i), or
where employees of the banking company have, by
notice in wriling, given to the banking company or,
as the case may be, the (ransferee bank, at any time
before the expiry of one month next following the
date on which the scheme is sanctioned by the
Government, intimation of their intention ol nol
becoming employees of the banking company on its
reconstitution or, as the case may be, of the
transferee bank, the payment to such employees of
compensation, il any, and such pension, gratuily,
provident fund and other retirement benefits
ordinarily admissible to them under the rules or
authorisation ol the banking company immediately
before the date of the order of moratorium;

(k) any other terms and conditions for the
reconstitution or amalgamation of the banking
company;

() such incidental, consequential and supplemental
matters as are necessary to secure Lhat the
reconstitution or amalgamation shall be fully and
elTectively carried out.

(6) A draflt copy of the scheme prepared by the Bangladesh
Bank shall be sent to the banking company and also to the
transferee bank and any other banking company concerned in
the amalgamation for suggestions and objections, if any, within
such period as the Bangladesh Bank may specily for this purpose.

(7) The Bangladesh Bank may make such modifications. il
any, in the draft scheme as it may consider necessary in the light
of the suggestions and objections received with reference to
provision under sub-section(6).
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(8) After the action under sub-section (6) and (7) taken, the
scheme shall be placed before the Government for its sanction
and the Government may sanction the scheme without any
modilication or with such modifications as it may consider
necessary; and the scheme as sanctioned by the Government
shall come into [orce on such date as the Government may specify
in this behalf:

Provided that different dates may be specified [or different
provision of the scheme.

(9) On and [rom the date of the coming into operation of the
scheme or any provision thereofl, the scheme or such provision
shall be binding on the following:-

(a) the banking company or, as the case may be, the
transferee bank and any other banking company
concerned in the amalgamation;

(b) all the members, depositors and other creditors:

(c) employees ol cach of those companies and of the
transferec bank. and

(cl) other person having any right or liability in
relation to any of those companies or the transleree
bank including the trustees or other persons
managing or connecled in any other manner with
any provident fund or other fund maintained by any
or Lthose companies or the transferee bank.

(10) On and from the dale of the coming inlo operalion of the
scheme, all properlies and assets ol the banking company shall
stand transferred to, and vest in, and all properties, assets and
liabilities of the banking company shall become the properties,
assels and liabilities of the transleree bank.

(11) If any diflicultly arises in giving elfectl Lo the provisions ol
the scheme, the Government may by order do anything not
inconsistent with such proi'isions which appears to it necessary
or expedient for the purpose of removing the difliculty.

(12) Copies of the scheme or of any order made under sub-
section (II) shall be laid belore Parliament, as soon as may be
after the scheme has been sanclioned by the Govenrnment or, as
the case may be, the order has been made.
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(13) Where any scheme for amalgamation of any banking
company is approved, any business acquired by the transferee
bank under the scheme or under any provision thereof shall,
alter the coming into operation of the scheme or such provisior
be carried on by the transleree bank in accordance with the law
governing the transferee bank:

Provided thal for the purpose of giving full elfect to Lhe
scheme. government may, wilh the recommendation of the
Bangladesh Bank, by notilication in the official Gazette, exempt
the application of any provision of such law for such period not
exceeding seven years.

(14) Nothing in this section shall be deemed to prevent the
amalgamalion with a banking company by a single scheme ol
several banking companies in respect of each of which an order
of moratorium has been made under this section.

(15) The provisions of this section and of any scheme made
under it shall have efllect nofwithstanding anvthing to the
contrary contained in any other provision of this Act or in any
olher law or any agreement. or other instrument for the time
being in force,

Notes.

Where in the opinion of the Bangladesh Bank. good reasons
are there [or applying to the Government, it may apply to the
Government for an order ol moratorium in respect of a banking
Company. After an order of the Government being passed. the
commencmenl and continuance of all actions and proceedings
against the banking company are stayed for a peried not
exceeding six months. During the period of moratorium, the
Bangladesh Bank may prepare a scheme [or reconstruction of the
company and itls amalgamation with any other bank.

The Bangladesh Bank made an application under this section
to the Government in the malter of Bangladesh Commerce and
Credit (International) Limited, and an order of moratorium was
passed in respect of the said banking company. The Eastern Bank
Ltd. is the crealion of action taken under this section.



PART VII
SPEEDY DISPOSAL OF WINDING UP PROCEEDINGS

78. Part VII to override other laws.- The provisions of this
Part and the rules made thereunder shall have effect
notwithstanding anything inconsistent therewith contained in
the Companies Act, 1913 (VII of 1913) or any other law for the
time being in force or any instrument having effect by virtue of
any such law; the provisions of any such law or instrument, in so
far as the same are not varied by, or inconsislent with, the
provisions of this Part or rules made thereunder, shall apply to
all proceedings under this Part.

79. Power of High Court Division to decide all claims in
respect of banking companies.- The High Court Division shall,
save as otherwise expressly provided in section 80, have exclusive
jurisdiction to entertain and decide on the folowing cases.
whether such cases has arisen or arises belore or afler the date of
the order for the winding up ol the banking company or before or
alter the commencement of this Act:-

(a) any claim made by or against a banking company
which is being wound up, including claims by or
against any of its branches in Bangladesh;

(b) any application made under secltion 153 of the
Companies Act, 1913 (VII of 1913), by or in respect of
a banking company;

(c) any question of priorilies or any other question
whatsoever, whether of law or fact, which may relate
to or arise in the course ol the winding up of a
banking company.

80. Transler of pending proeedings.-(1) Where a winding up
order is made or has been made in respect of a banking company,
no suit or other legal proceeding in respect of which the High
Court Division has jurisdiction under this Act, and which is
pending in any other court immediately before the
commencement of this Act or the date of the order for the winding
up of the banking company, whichever is later, shall be proceeded
with except in the manner hereinafter provided.

(2) The official liquidator shall, within three months from
the date of the winding up order or the commencement of this Act,
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whichever is later, or such further time as the High Court
Division may allow, submit to the High Court Division a report
containing a list of all such pending proceedings under sub-
section (1) together with particulars thereof.

(3) On receipt of a report under sub-section (2), the High Court
Division may, if it so thinks fit, give the parties concerned an
opportunity to show cause why the proceedings should not be
transferred to itself and, after making an enquiry in such
manner as may be provided by rules made under section 97, it
shall make such order as it deems [it transferring to itself all or
such of the pending proceedings as may be specified in the order
and such proceedings shall therealter be disposed of by the High
Court Division.

(4) If any proceeding pending in a court is not so transferred to
the High Court Division under sub-section (3), such proceeding
shall be continued in the court in whecih the proceeding was
pending.

81. Settlement of list of debtors.- (1) Notwithstanding
anything to the contrary conlailned in any law for the time being
in force, the High Court Division may seitle in the manner
hereinafter provided a list of debtors of the banking company
which is being wound up.

(2) Subject to any rules that may be made under section 120,
the official liquidator shall, within six months from the date of
the winding up order or the commencement to this Act,
whichever is later, from time to time, file to the High Court
Division lists of debtors containing such particulars as are
specified in the Second Schedule.

(3) On receipt of any list under sub-section (2), the High Court
Division shall, wherever necessary, cause notices to be issued on
all persons affected and, alter making an enquiry in such
manner as may be provided by rules made under section 97, it
shall make an order settling the list of debtors .

(4) At the time of the settlement of any such list, the High
Court Division shall pass an order for the payment of the amount
due by each debtor and make such further orders as may be
necessary In respect of the relief claimed, including reliefs

- ~
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against any guarantor or in respect of the realisation of any
security.

(5) Every such order shall, subject to the provisions for
appeal, be final and binding for all purposes as belween the
banking company on the one hand and the person against whom
the order is passed and all persons claiming through or under
him on the other hand, and shall be deemed to be a decree In a
civil suit.

(6) The High Court Division shall issue a certilicate in respect
of an order made under sub-section(4), which shall be deemed to
be a certified copy of the decree for all purposes including
executlion and shall specify the lollowing matters, namely:-

(a) the reliefs granted;

(b) names and descriptions of the parties against whom
such rellefs have been granted;

(c) the amount of costs awarded;

-(d) by whom, and out of what funds and in what
proportions, such costs are to be paid.

(7) At the time of settling the list of debtors or at any other
time prior or subsequent thereto, the High Courl Division shall
have the following powers, namely:-

(a) to pass any order in respect of a debtor on the
application of the official liquidator for the
realisation, management, protection, preservation
or sale of any property given as security to the
banking company:

(b)  to give such powers to the official liquidator to carry
out the aforesaid directions under clause (a) as the
High Court Division thinks fit.

(8) The High Courl Division shall have power to sanction a
compromise in respect of any debt and to order the payment of
any debt by instalments.

(9) In any case in which any such list is seltled exparte as
against any person, such person may, within thirty days from the
date of the order settling the list, apply to the High Court Division
for an order to vary such a list, so far as it concerns him, and if
the High Court Division is satisfied that he was prevented by any
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sefficient cause from appearing on the date fixed for the
settlement of such list and that he has a good defence to the claim
of the banking company on merits, the High Court Division may
vary the list and pass such orders in relation thereto as it thinks
fit:

Provided that the High Court Division may, if it so thinks fit,
entertain the application even after the expiry of the said period
-of thirty days.

(10) Nothing in this section shall--

(a) apply to a debt which has been secured by a morigage
of immovable property, if a third party has any
interest in such immovable property: or

(b) prejudice the rights of the official liquidator to
recover any debt due to a banking company under
any other law for the time being in force.

82. Special provisions to make calls on contributories.-
Notwithstanding that the list of contributories has not been
settled under section 184 of the Companies Act, 1913 (VII of 1913),
the High Court Division may, i{f it appears to il necessary or
expedient to do so, at any time after making a winding up order,
make a call on and order payment thereof by any contributory, if
such contributory has been placed on the list of contributories by
the official liquidator and has not appeared to dispute his
liability.

83. Documents of banking company to be evidence.-(1) Entries
in the books of account or other documents of a banking
company which is being wound up shall be admitted In evidence
in all procedings by or against the banking company.

(2) The books of account and other documents or their copies
may be proved by the production provided that in the case of
proving their copies, they shall have to be cerlified by the official
liquidator under his signature and stating that it is a true copy of
the original entries and that such original entries are contained
in the books of account or other documents of the banking
company in his possession.

(3) Notwithstanding anything to the contrary contained in
the Evidence Act, 1872 (Act I of 1872), all such entries in the
books of account or other documents of a banking company
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shall, as against the directors of the banking company in respect
of which the winding up order has been made before the
commencement of this Act, be prima facie evidence of the truth of
all matters purporting to be therein recorded.

84. Public examination of directors and audit.-(1) Where an
order has been made for the winding up of a banking company,
the officfal liquidator shall submit a report whether in his
opinion any loss has been caused to the banking company since
its formation by any act or omission of any person In the
promotion or formation of the banking company or of any
director or auditor of the banking company.

(2) If, on consideration of the report submitted under sub-
section (1), the High Court Division is of the opinion that any
person who has taken part in the promotion or formation of the
banking company or has been a director or an auditor of the
banking company should be publicly examined, it shall hold a
public sitting on a date to be appointed for that purpose and direct
that such person, director or auditor shall attend and shall be
publicly. examined as lo the promotion or formation or the
conduct of the business of the banking company, or as to his
conduct and dealings in so far as they relate to the affairs of the
banking company:

Provided that no such person shall be publicly examined
unless he has been given an opportunity to show cause as to why
he should not be so examined.

(3) The official liquidator shall take part in the examination
and for the purpose may, if specially authorised by the High Court
Division in that behalf, employ such legal assistance as may be
sanctioned by the High Court Division.

(4) Any creditor or contributory may also take part in the
examination either personally or by any person entitled to
appear before the High Court Division.

(5) Any person required to be examined under this section
shall be examined on oath and he shall answer all such questions
as the High Court Division may put or allow to be put to him.

(6) A person ordered to be examined under this section may, at
his own cost, employ any person entitled to appear before the
High Court Division who shall be at liberty to put to him such
questions as the High Court Division may deem just for the
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purpose of enabling him to explain or qualify any answar given
by him;

Provided that if he is, in the opinion of the High Court
Division, exculpated from any charges made or suggested against
him, the High Court Division may allow him such costs in its
discretion as it may deem fit.

(7) Statement obtained by cross-examination shall be taken
down in writing and after il is read by or read over to Lthe person
examined it will be signed by him and such statement-

(a) may be used in evidence against him in any
proceeding, civil or criminal,

(b)  shall be opened to the inspection of any creditor or
contributory at all reasonable times.

(8) Where on such examination the High Court Division is of
the opinion, whether a fraud has been committed or not-

(a) that a person who had been a director of the banking
company was not {it o be a director of a company: or

(b) that a person who has been an auditor of the
banking company or, a partner of a [irm acting as
such auditor is not fit to act as an auditor of a
company or to be a partner of a firm acting as such
auditor.

the High Court Division may make an order that, that person
shall not, without the leave of the High Court Division,

(i)  be a director of, or

(ii) in any way, whetlher directly or indirectly. be
concerned or take part in the management of any
company or,

(iii) act as an auditor of, or be partner of a {irm acting as
auditor of,

any company for such period not exceeding five years as may
be specified in the order.

85. Special provisions for assessing damages against
delinquent directors, etc.-(1) Where an application is made to the
High Court Division under section 235 of the Companies Act,
1913 (VII of 1913), against any promoter, director. manager.
liquidator or officer of a banking company for repayment or
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restoration of any money or property and the applicant makes
out a prima facie case against such person, the High court
Division shall make an order against such person to repay or
restore the money or property unless he proves that he is not
liable to make the repayment or restoration:

Provided that where such an order is made jointly against two
or more such persons, they shall be jointly and severally liable to
make the repayment or restoration of the money or property.

(2) Where an application is made to the High Court Division
under section 235 of the Companies Act, 1913 (VII of 1913), and
the High Courl Division has reasons to believe thal a properly
belongs to any promoter, director, manager, liquidator or officer
of the banking company, whether the property stands in the
name ol such person or of any other person as the ostensible
owner, the High Courl Division may, at any time, whether before
or after making an order under sub-section (1), direct the
attachment of such property or such portion thereofl as the High
Court Division may think fit, and when the properly so attached
stands in the name of an ostensible owner. it shall remain
subject Lo altachment unless the ostensible owner can prove to
the satisfaction of the High Court Division that he Is the real
owner and the provisions of the Code of Civil Procedure, 1908
(Act V of 1908), relaling to attachment of property shall, as far as
may be, apply to such attachment.

86. Duty of directors and officers of banking company to
assist in the realisatlon of property.- Every director or other
officer of a banking company which is being wound up shall give
such assistance to the official liquidator as he may reasonably
require in connection with the realisation and distribution of the
property of the banking company.

87. Special provision for punishing offences in relation to
banking companies being wound up.-The High Court Division
may. if it thinks fit, take cognizance of and try in a summary way
any offience punishable under this Act or under the Companies
Act, 1913 (VII of 1913), alleged to have been commilted by any
person who has taken part in the promotion or formation of the
banking company which is being wound up or any director,
manager or oflicer thereol.
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(2) When trying any such ollence as aforesaid, the High Court
Division may also try any other offence not referred to in sub-
section (1) which is an offence with which the accused may, under
the Code of Criminal Procedure, 1898 (Act V of 1898), be charged
al the same trial.

(3) In any case tried summarily under sub-section (1),-

' {a)} the High Court Division-
(1) need not summon any witness, if it is satisfied

that the evidence of such witness will not be
malterial;

(ii) shall not be bound to adjourn a trial for any
purpose unless such adjounment is, in the
opinion of the High Court Division, necessary
in the interest of justice;

(11i) shall, before passing any sentence, record,
judgement embodying the substance of the
evidence and also the particulars specified in
seclion 263 of the Code of Criminal Procedure,
1898 (Act V of, 1898), so far as thal section may
be applicable!

(b) nothing contained in section 262(2) of the Code of
Criminal Procedure, 1898 (Act V of 1898), shall
apply to any such trial.

(4) All offences in relation to winding up alleged to have been
committed by any person speciflied in sub-section (1) which are
punishable under this Act or under the Companies Act, 1913 (VII
of 1913), and which are not tried in a summary way under sub-
section (1) shall, notwithslanding anything to the contrary
contained in that Act or the Code of Criminal Procedure, 1898
(Act V of 1898), or in any other law for the time being in force, be
taken cognizance of and tried by a judge of the High Court
Division other than the judge for the time being dealing with the
proceedings for the winding up of the banking company.

(5) Notwithstanding anything to the contrary contained in
the Code of Criminal Procedure, 1898 (Act V of 1898), the High

Court Division may take cognizance of any offence under this
section without the accused being committed to it for trial.
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88. Public examination of directors and auditors, ete, in
respect of a banking company under scheme or arrangement.-(1)
Where an application for sanctioning a compromise or
arrangement in respect of a banking company is made under
section 153 of the Companies Act, 1913 (VII of 1913), or where
such sanction has been given and the High Court Division is of
the opinion, whether on a report of the Bangladesh Bank or
otherwise ,that any person who has taken part in the promotion
or formation of that banking company or has been a director or
auditor thereof should be publicly examined, it may direct such
examination of such person and the provisions of section 84
shall, as far as may be, apply to such banking company as they
apply to a banking company which is being wound up.

(2) Where a compromise or arrangement is sanctioned under
section 153 of the Companies Act, 1913 (VII of 1913), in respect of
a banking Company, the provisions of section 235 of that Act and
of section 85 of this Act shall, as far as may be, apply to such
banking company as they apply to a banking company which is
being wound up as il the order sanctioning the compromise or
arrangement were an order for the winding up of thal banking
company.

(3) Where a scheme of reconstitution or amalgamation of a
banking company has been sanctioned by the Government under
section 77 and the Government is of the opinion that any person
who has taken part in the promotion or formation of that
banking company or has been a director or auditor thereofl
should be publicly examined. the Government may apply to the
High Court Division for the exmination of such person and if, on
such examination, the High Court Division finds, whether a
fraud has been committed or not, that such person is not fit to be
a director of a company or to act as an auditor of a company or to
be a partner of a firm acting as such auditor, the Government
shall make an order that such person shall not, without the leave
of the Government , be a director of, or in any way, whether
directly or indirectly, be concerned or take part in the
management of any company or, as the case may be, act as an
auditor of, or be a partner of a firm acting as such auditor of any
company for such period not exceeding five years as may be
specified in the order.
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(4) Where a scheme of reconstitution or amalgamation of a
banking company has been sanctioned by the Government under
section 77, the provisions of section 235 of the Companies Act,
1913 (VII of 1913). and those of section 85 of this Act, shall, as far
as may be, apply to the banking company as they apply, to
banking company which is being wound up, as if the order
sanctionir.f scheme or reconstitution or amalgamation, as the
case may be, were an order for the winding up of the banking
company; and any reference in‘the said section 235 to the
application of the ollicial liquidator shall be construed as a
reference to the application of the Government.

89. Special provislons for banking companies working under
schemes of arrangement at the commencement of this Act.-
Where any compromise or arrangement sanctioned in respect of a
banking company under section 153 of the Companies Act, 1913
(VII of 1913), is being worked at the commencement of this Act,
the High Court Division may, if it so thinks [it, on the
application of such a banking company--- '

(a) excuse any delay in carrying out any of the
provisions of the compromise or arrangements; or

(b)© allow the banking company to scttle the list of its
debtors in accordance with the provisions of section
81 and in such a case, the provisions ol the said
seclion shall, as [ar as may be, apply o the banking
company as they apply to a banking company which
is being wound up as if the order sanclioning the
compromise or arrangement were an order for the
winding up of the banking company. '

90. Appeals.-An appeal shall lie from any order or decision of
the High Court Division in a civil proceeding under this Act when
the amount of value of the subject matter of the claim exceeds
fifty thousand taka.

(2) The High Court Division may, by rules, provide for ar
appeal against any order made under section 87 and the
conditions subject to which any such appeal would lie.

(3) Subject to the provisions of sub-section (1) and sub-sectio

(2) and notwithstandig anything contained in any other law fo
the time being in force, every order or decision of the High Cou

Lrai—39
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Division shall be final and binding for all purposes in belween
the banking company on the one hand, and all persons who are
parties therelo and all persons claiming through or under them
or any of them on the other hand.

91. Special period of limitation.-(1) Nolwilthstanding
anyithing to the contrary contained in the Limitation Act,1908
(IX of 1908), or in any other law for the time being in force, in
compulting the period of limitation prescribed for a suit or
application by a banking company which is being wound up. the
period commencing from the date of the presentation of the
petition for the winding up of the banking company shall be
excluded.

(2) Notwithstanding anything to the contrary contained in
the Limitation Act, 1908 (IX of 1908), or section 235 of the
Companies Act, 1913 (VII of 1913), or in any other law for the
time being in lorce, there shall be no period ol limitation for the
recovery ol arrears ol calls [rom any director of a banking
company which is being wound up or for the enforcement by the
banking company against any ol its directors ol any claim based
on a contract, express or implied; and in respect of all other
claims by the banking company against ils direclors, the period
ol limitation shall be twelve years from the date ol accrual of
such claims or [live years [rom he date ol the first appointment of
the liquidator . whichever is longer,

(3) The provisions of this section, in so far as they relate to
banking companies being wound up, shall also apply to a
banking company in respect of which a petilion for the winding
up has been presenled before the commencemenl of this Act.

92. Bangladesh Bank to tender advice in winding up
proceedings.-Where in any proceeding for the winding up of a
banking company in which any person other than the
Bangladesh Bank has been appointed as the official liquidator
and the High Courtl Division has directed the official liquidator
to obtain the advice of the Bangladesh Bank on any maltler,
which it is hereby empowered Lo do, it shall be lawlul for the
Bangladesh Bank (o examine the records ol any such proceeding
and tender such advice on the matter as it may think [it.

-93. Power to inspecl.-(1) The Bangladesh Bank shall, on being
directed to do so by the Government or by the High Court
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Division, cause an inspection to be made by one or more of its
ollicers of a banking company which is being wound up and its
books and accounts.

(2) Alter the inspection under sub-section (1), the Bangladesh
Bank shall submit ils report to the Government or, as the case
may be, the High Court Division,

(3) If the Governmenl, on consideration ol the report of the
Bangladesh Bank. is ol the opinion that there has been a
substantial irregularity in the winding up proceedings. it may
bring such irregularity to the notice of the High Court Division
for such action as the High Courl Division may think fit.

(4) On receipt of the report of the Bangladesh Bank under sub-
section [2) or on any irregularity being brought to its notice by the
Government under sub-seclion (3], the High Courl Divislon may,
il it deems [it, aflter giving notice to and hearing the Government
in regard Lo the report, give such directions as il may consider
necessary.

94. Power o call for returns and informalion.- The
Bangladesh Bank may, at any time, by notice in writing, require
the liguidator of a banking company to furnish it, within such
time as may be specified in the notice or such [urther time as the
Bangladesh Bank may allow, any statement or information
relating to or connecled wilh the winding up of the banking
company; and il shall be the duly of every liquidator to comply
with such requirements.

Esplanation:- For the purpose of this seclion and section 93, a
banking company working under a compromise or arrangement
but prohibited from receiving [resh deposits, shall. as [ar as may
be. deemed o be a banking company which is being wound up.

95. Dislrict Magistrale to assist olficial liquidator in taking
charge ol property of banking company being wound up.-(1) For
the purpose of enabling the official liquidatior or the special
ollicer appoinled under this Acl (o lake into his cuslody or under
his control, all properties, effecls and aclionable claims {o which
a banking company. which has been ordered to be wound up, is or
appears to be enlitled. the official liquidator or the special
oflicer, as (he case may be, may, il he deems It necessary in the
interest ol speedy liquidalion. request in wriling the District
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Magistrate, within whose jurisdiction any property, books of
" account or other documents of such banking company may be
situated or be found, to take possession thereof, and the District
Magistrate shall, on such request being made to him, lake
possession of such property, books of account or other documents
and forward them to the oflicial liquidator or the special oflicer.

(2) For the purpose of securing compliance with the
provisions of sub-section (1), the District Magistrate may take or
cause to be taken such steps and use or cause to be used such force
as may, in his opinion, be necessary.

96. Enforcement of orders and decisions of High Court
Division.- (1) All orders made in any civil proceeding by the High
Court Division may be enlorced in the same manner in which
decrees ol such court made in any suit pending therein may be
enforced.

(2) Notwithstanding anything (o the conirary contained in
the Code of Civil Procedure, 1908 (V of 1908), a liquidator may
apply for the execution of a decree by a Courl, other than the one
which made it, on production of a cerlificale granted under
section 81(6) and on his certifying in writing the amount
remaining due or reliel remaining unenforced under the decree.

(3) Without prejudice to the provisions of sub-section (1) or
sub-section (2), any amount [ound due to the banking company
by an order or decision of the High Court Division may, with the
leave of the High Court Division, be recovered in the same
manner as an arrear of land revenue.

97..Power of High Courtl Division to make rules.- The Iigh
. Court Division may make rules consistent with this Act and the

rules made under section 121 prescribing--
(a) the manner in which enquiries and proceedings
under Parts VI and VII may be held:; ’

(b)  the olfences which may be tried summarily:

() the authorily to which, and the conditions subject to
which, appeals may be prelerred and the manner in
which such appeals may be [liled and heard; and

(d any other matter for which provision has to be made
for enabling the High Courl Division Lo ellectively
exercise its function under this Act.
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98. Reference to directors, elc.. shall be construed as including
references to past directors, etc:- For the removal of doubts, it is
hereby declared that any reflerence in this Part to a director,
manager, liquidator, officer or auditor of a banking company
shall be construed as including a relerence Lo any past or present
direclor, manager. liquidator. officer or auditor of the banking
company.

99. Part Il not to apply to banking companies being wound
up.- Nothing contained in Part II shall apply to a banking
company which is being wound up.

100. Validation of certain proceedings.-Notlwithstanding
anything contained in section 79 or any other provision of this
Part, no proceeding held, judgment delivered or decree or order
made before the commencement of this Acl by any court other
than the High Court Division under this Acl shall be invalid or be
deemed to have been invalid by reason of the fact that such
proceeding. judgment, decree or order was held, delivered or made
by a court other than the High Court Division.

101. Power of Government to make rules [or the preservation
of records.- The Government may, aller consultation with the
Bangladesh Bank and by nolificalion in the official Gazelle,
make rules specifying the periods for which a banking company
shall preserve its books, accounts. paid instruments and other
documents.

102. Return of paid instruments to customers.-(1) Where a
banking company is required by its customer to return to him a
paid instrument beflore the expiry of the period specified by rules
made under section 101, the banking company shall not return
the instrument except alter making and keeping in its possession
a true copy of all relevant parts ol such instrument, such copy
being made by a mechanical or other process which in itesll
ensures the accuracy of the copy.

(2) The banking company shall be entitled to recover from the
cuslomer the cosl of making such copies of the instrument.

Explanation: In this section, “customer” includes a
Government department and a corporation incorporated by or
under any law.
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103. Nomination for payment of depositors money.- (1) Where
a deposit is held by a banking company Lo the credil of one or
more persons, the deposilor or, as the case may be, all the
depositors together may nominate, in the prescribed manner, one
person Lo whom, in the event of the death ol the sole depositor or
the death of all the depositors. the amount ol deposil may be
returned by the banking company:

Provided thal the deposilor or, as the case may be, all Lthe
depositors logether may cancel the said nomination in the
prescribed manner and may give [resh nomination,

(2) Where the nominated person under sub-section (1) is a
minor, the said deposilor or, as Lhe case may be, all the deposilors
may decide in the prescribed manner as to who shall receive the
deposited money alter their death.

(3) Notwithstanding anything contained in any other law for
the time being in force or in any disposilion, whelher
testamentary or otherwis, in respect of such deposit, where a
person is delermined under sub-section (1) or where a person s
conferred under sub-section (2), he shall, on the death of the sole
depositor or. as Lhe case may be, on Lthe death ol all the depositors,
become entitled to all the rights of the sole depositor or, as the
case may be, of all depositors, in relation to such deposit to the
exclusion ol all other persons.

(4) Paymenl by a banking company in accordance with the
provisions of this seclion shall constitute a full discharge by the
banking company of its liability in respect of the deposit:

Provided thal nothing contained in this sub-seclion shall
allect the right of claim which any person may have against lhc
person to whom any payment is made under Lhis section.

104. Notice of claims of olher persons regarding deposits not
receivable.-No notice of the claim of any person. other than the
person or persons in whose name a deposil is held by a banking
company, shall be receivable by the banking company. nor shall
the banking company be bound by any such nolice even lhoug,h
exprssly given to it

Provided that nothing contained in this sub-section shall

alTect authorily from a courl of compelent jurisdiction relating to
such deposil is produced belore a banking company.the banking
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company shall lake due note of such decree, order, cerlificale or
other authority.

105. Nomination [or return of articles kept in sale custody
with banking company.-(1) Where any person leaves any article
in sale custody with a banking company, such person may
nominate, in the prescribed manner, one person to whom, in the
event ol the death of the person leaving the article in sale custody.
such article may be returned by th banking company:

Provided that such person may cancel the said nomination in
the prescribed manner and may give [resh nomination.

(2) Where the nominee under sub-seclion. (1) is a minor, it
shall be law(ul [or the person making the nomination to appoint
in the prescribed manner any person to receive the arlicle
deposited in the event of his death during the minority ol the
nominee,

(3) The banking company shall, before returning any article
under this section to the nominee or the person appointed under
sub-section (1) or (2). prepare, in such manner as may be directed
by the Bangladesh Bank [rom time o time, an inventory ol the
said articles which shall be signed by such nominee or person
and shall deliver a copy of the inventory so prepared to such
nomince or persor.

(4) Notwithstanding anything contained in any other law [or
the time being in force or in any disposition, whether
testamentary or otherwise, in respect of such article, where a
nomination made or a person appeointed under sub- sectlion
(1)&(2). the nominee or the person appointed on the death of the
depositor shall become entitled to receive the articles from the
banking company (o the exclusion of all other persons.

(5) Where articles kept in safe custody under this section have
been returned in the prescribed manner, it shall be deemed that
liability of the banking company concerned has been discharged:

Provided thal nothing contained in this section shall aflect
the right or claim which any person may have against the person
to whom the article is reetumed in pursuance of this sub-section.
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106. Notice of claims ol other persons regarding articles not
receivable.- No notice of the claim of any person. other than the
person or persons in whose name any article is held by a banking
company in sale cuslody, shall be receivable by the banking
company, nor shall the banking company be bound by any such
nolice even though expressly given to it:

Provided that where any decree, order, certificate or other
authority from a court of competent jurisdiction relaling to such
articles is produced belore a banking company, the banking
company shall take due note of such decree. order, certificate or
other authoritly.

107. Release of contents ol safety lockers.-(1) Where an
individual is the sole hirer of a locker from a banking company,
whether such locker is located in the sale deposil vault of such
banking company or elsewhere, such individual may nominate
one person to whom, in the event of the death of such individual,
the banking company may give access lo the locker and liberty to
remove the conlents of the locker.

(2) Where any such locker is hired [rom a banking company
by two or more individuals jointly, and. under the contract of
hire, the locker is to be operated under joint signalures of two or
more ol such hirers, such hirers may nominate one or more
persons to whom, in the event of the death of such joinl hirer or
hirers, the banking company may give, jointly with the surviving
joint hirer or joinl hirers, as the case may be, access Lo the locker
and liberty to remove Lthe contents of such locker.

(3) Every nomination under sub-section (1) or sub-section (2)
shall be made in the prescribed manner.

(4) The banking company shall before permitting the removal
of the contents of any locker by any nominee or jointly by any
nominee and servivors as aloresaid, prepare in such manner as
may be directed by the Bangladesh Bank [rom time (o time , an
inventory of the contents of the locker which shall be signed by
such nominee, or jointly by such nominee and survivors and
shall deliver a copy of the invenlory as prepared to such nominee
or nominees and survivors.

(5) On the removal of the contents of any locker by any
nominee or joinlly by any nominee and survivors as aforesald,
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the liability of the banking company in relation to the contents
of the locker shall stand discharged:

Provided that nothing contained in this section shall affect
the right of claim which any person may have against the person
to whom the article to be returned.

(6) No suit, prosecution or other legal proceeding shall lie
against a banking company [or any damage caused or likely to be
caused, for allowing access to any locker, and liberty to remove
the contents of such locker, in pursuance of the provisions of sub-
section (1) or sub-section (2), as the case may be,

108. Notice of claims of other persons regarding contents of
safely lockers not receivable.- No notice of the claim of any
person, other than hirer or hirers of a locker, shall be receivable
by a banking company nor shall the banking company be bound
by any such notice even though expressly given (o it:

Provided that where any decree, order, certificate or other
authority from a court of competent jurisdiction relating to the
locker or its contlents is produced before the banking company,
the banking company shall take due note of such decree, order,
certificate or other authority.

PART-VIII
MISCELLANEOUS

109. Penalties.-(1) Whoever deals in banking business without
having been licensed to do so or whoever deals in banking
business after the licence therefor is cancelled, he shall be
punished with imprisonment not exceeding seven years and shall
also to be liable to fine.

(2) Whoever, in any return, balance sheet or other documents
or in any information required or furnished by or under or for
the purpose of any provision of this Act, willully makes a
statement which is false in any material particular, knowing it
to be false, or willully omits to make a material statement, shall
be punishable with imprisonment for a term which may extend
to three years and shall also be liable to fine.

Lanp—40



314 Bangladesh Laws on Banks and Banking

(3) If advances are made by a banking company in
contravention of section 27(1) and (2), every director or other
officer of the banking company shall be punishable with
imprisonment for a term which may extend to three years and
shall also be liable with a fine not exceeding twenty thousand
taka.

(4) If any person fails to produce any book of account or other
document or to furnish any statement or information which
under sub-section (2) of section 44 it is his duty to produce or
furnish, or to answer any question relating to the business of a
banking company which he is asked by an officer making an
inspectlon or scrutiny under that section, he shall be punishable
with a fine which may extend to two thousand taka in respect ol
each offence, and if he persists in such refusal, to a further fine
which may extend to one hundred take for every day during
which the offence continues.

(5) If any deposits are received by a banking company in
contravention ol an order under clause (a) of seclion 44 (5). every
director or other officer of the banking company, unless he
proves that the contravention took place without his knowledge
or that he exercised all due diligence Lo prevent it, shall be deemed
to be quilty of such contravention and shall be punishable with a
fine which may extend to twice the amount of the deposit so
received.

(6) If any person fails to comply with any conditions or
obligations under a scheme sanctioned under section 77(7), he
shall be punishable with fine which may extend to two thousand
taka, and where a contravention or defaull is a continuing one,
with a further fine which may extend to one hundered taka for
every day, during which the contravention or default continues.

(7) If any person contravenes any other provision of this Act
or any order, instruction, condition or rule made, given or
imposed under the said law, he shall be punishable with
imprisonment with fine which may extend to two thousand taka
and where the contravention is a continuing one, with a further
fine which may extend to one hundred taka for every day, during
which the contravention continues.

(8) Where the person contraventing any provision of this Act
or any order, instruction, condition, rule, approved scheme
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thereunder is a company, any director, manager, secretary or
other officer of the banking company, shall be responsible for the
management of the company, who is held responsible for the
contravention unless he proves that the contravention has been
committed beyond his knowledge or he took sufficient precaution
to prevent the contravention.

22((g) Whoever commits an offence punishable under sub-
section (3), (4), (5). (6) and (7), the Bangladesh Bank may beflore
instituting suit against him, ask him {o show cause as to why he
should not be fined, and in case that Bank is not satisfied with
his reply or if he does not reply, the Bangladesh Bank may [ine
him of such amount 37[ as mentioned in the aforesaid sub-
sections]. in this behalf [rom time to time.

(10) If the fine imposed under sub-section (9) is paid within 14
days from the date of such imposition, the Bangladesh Bank
shall not take any legal action under the aloresaid sections for
the offence committed by him under such section, but il he fails to
pay fine, the Bangladesh Bank shall institute suit against him In
the court.]

110. Chairman, director elc., to be public servants.- Every
chairman, director, auditor, liquidator, manager and any other
employee of a banking company shall be deemed to be a public
servant as defined in section 21 of the Penal Code, 1860 (Act XLV
of 1860).

111. Cognizance of offences.- No court shall take cognizance
of any offence punishable under section 109 except upon
complaint in writing made by an officer of the Bangladesh Bank
generally or specifically authorised in writing in this behalfl by
the Bangladesh Bank.

112. Procedure to impose punishment by Bangladesh Bank.-
If Bangladesh Bank wants to impose any punishment to any
banking company, it may do so only in respect of such
contravention of the provisions under this Act which are not
cognizable by court and for that it shall constitute an enquiry
committee in the prescribed manner and the enquiry committee
shall give an opportunity of hearing to banking company
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concerned and thereafler the Bangladesh Bank may impose the
punishment as per law.

113. Application of fines.- A court imposing any fine under
this Act may direct that the whole or any part thereof shall be
applied in or towards payment of the costs of the proceedings, or
in or towards the rewarding of the person on whose information
the fine is recovered.

114. Special provisions for private banking companies.-The
exemptions, whether express or implied, in favour of a privale
company in sections 17, 77, 83B, 86H, 91B and 91D, and section
144(5) of the Companies Act, 1913 (VII of 1913) shall not operalte
in favour of a private company which is a banking company.

115. Restriction on acceptance of deposits withdrawable by
cheques.-No person, other than a banking company, the
Bangladesh Bank, or any other banking institution, firm or
other person notified by the Government in this behalf, on the
recommendation of the Bangladesh Bank, shall accept from the
public deposils of money withdrawable by cheque:

Provided that nothing contained in this section shall apply to

any savings bank scheme run by the Government,

116. Change of mname by a banking company.-
Notwithstanding anything contained in seclion 11 of the
Companies Act, 1913 (VII of 1913), the Government shall not
signify its approval to the change of name of any banking
company unless the Bangladesh Bank certifies in writing that it
has no objection to such change.

117. Alteration of memorandum of a banking company.-
Notwithstanding anything contained in the Companies Act. 1913
(VII of 1913), no application for the confirmation of the
alteration of the memorandum of a banking company shall be
maintainable unless the Bangladesh Bank certiflles that there is
no objection to such alteration.

118. Certain claim for compensation barred.- No person shall
have any right, whether In contract or otherwise, to any
compensation for any loss incurred by reason of the operation of
any of the provisions contained In sections 11, 15, 23, 45, 49, 75
and 77 or by reason of the compliance by a banking company
with anv order or direction given to it under this Act.
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119. Exchange of information.-Banking companies may
exchange on confidential basis amongst themselves, either
directly or indirectly, information about their respective clients.

120. Power ol Government to make rules.-(1) The Government
may, alter consultation with the Bangladesh Bank, makes rules
for the purposes of this Act.

(2) In particular and without prejudice to the generalily of the
foregoing power, such rules may provide-

(a) the details to be included in the returns required to
be submitted under this Act;

(b) the manner in which such returns shall be
submitted;

(c) the form in which the list of debtors shall be
submitted to the court under provisions in Part V
and VII by the official liquidalor;

(d) particulars of the subjects that shall be included in
the above list;

(e} any other subject which can or shall be regulated
under the provisions of this Act.

(3) All rules made under this section shall be subject to the
condition of previous publication, and the date to be specified
under clause (3) of section 23 of the General Clauses Act, 1897 (X of
1897). shall not be less than six months from the dale on which
the dralt of the proposed rules was published.

(4) The Government may, by rules made under this section,
annul, alter or add to. all or any of the provisions of the Second
Schedule.

121. Power to exempt in certain cases.-The Government may,
in consultation with the Bangladesh Bank. declare by
notification in the official Gazette that any or all of the
provisions of this Act shall not apply to any banking company
or to any class of banking companies either generally or for such
period as may be specified.

122. Protection of action taken in good faith.-No suit or other
legal proceeding shall lie against the Government, or the
Bangladesh Bank or any ollicer of the Government or the
Bangladesh Bank for anything which is in good [aith done or
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intended to be done in pursuance of this Act or for any damage
caused to or likely to be caused by anything in good faith done or
intended to be done in pursuance of this Act.

123. Repeal and saving.-(1) The Banking Companies
Ordinance, 1962 (LVII of 1962), is hereby repealed.

(2) Notwithstanding the repeal under sub-section (1), anything
done or any action taken in the exercise of any power conferred
by any provision thereof shall, for all purposes, be deemed to
have been done or taken in the exercise of powers conferred by
this Act, as {f this Act had been in force on the day such thing was
done or such action was taken.



The First Schedule
(See Section 38)
Form-A
Form of Balance Sheet

Capital and Liabilities Property and Assets

1. Capital: (a) Tk.Ps. Tk.Ps. 1.CASH: Th. Ps:  Tk.Ps
Authonscd Capital ........... shares of In hand and with Bangladesh Bank
and Sonali Bank (mcludm;, forcign

................. Cach o,
Issucd Capital .... Shares of Tk.
............... ‘each
Subscribed Capital ....... Shares of
Tk. . .. each ..... Amount called
Up Al T wns per share.
Less calls unpaid ... ... ...
Add forfeited sharc .. ...

2.RESERVE FUND & OTHER

RESERVES ...,

3. DEPOSITS AND OTHER ACCOUNT:
Fixed Deposits ... i

Saving Bank Deposits ... ...

Current Accounts, Contingency

currency noles) ..

2. BALANCES WITH OTHER BANKS
(showing whether on deposit or
current account):

(1) In Bangladesh ... .. ...

(1) Outside Bangladesh ..

3. MONEY AT CALL & SHORT

NOTICE. .
4. INVESTMENTS (stating mode of
v.nlu iion, c.g., cost or market value).

(1) bunrum ol the Government and
other trustee Securitics, including
treasury Bills of the Government.

(11) Shares (classilying into preference,
ordimary, delerred and other classes
ol shares and showing sceparately
shares shares fully paid-up and partly
panid up).

(i11) Debentures of Bonds ... ...

1661 PV saupdwo) Buyung
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Current Accounts, Contingency
Accounts ele, ...

4. BORROWINGS FROM OTHER BANKING

COMPANIES, AGENTS,ETC: .. . .
ii)-ln Bangladesh ... ...
(ii) Outside Bangladesh
Particulars :
(i) Secured (Stating the nature of
securilies)
(i) Unsecured ...
5.BILLS PAYABLE
6. BILLS FOR COLLECTION BEING BILLS
RECEIVABLE AS PER CONTRA:

(1) Payable in Bangladesh .........
(ii) Payable outside Bangladesh..

7. OTHER LIABILITIES: (B)
8. ACCEPTANCE, ENDORSEMENTS AN'D

OTEHR OBL IGATIONS PER CONTRA :

(i11) Debentures of Bonds ... ...

(iv) Other investments (m be classified
undcer proper hcads)

(v) Gold .. "

5. ADVANCES:
(Other than bad and doubtful debts for
which provision has been made to the
satisfaction of the auditors)

(1) Loanss, Cash Credits, Overdrafi, etc.
(i) In Bangladesh ... ...
(i1) Outside Ba.ng[adcsh

(I1) Bills Discounted and purchascd:
(excluding treasury Bills of the
Government)

(1) Payable in Bangladesh ... ...

(i1) Payable outside Bangladesh....
Particulars of Advances :

(i)  Debts condidered good in
resspect of which the banking
company is fully secured.

(11)  Debis considered good for which
the banking company holds no
vther security than the debior's
personal sccurity.

0ge
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I

9. PROFIT AND LOSS :
Profit as per last balance sheet
Less appropriations .... ....
Add profit for the year brought from the

profit & loss Account ... ..

10. CONTINGENT LIABILITIES : (C)

(111)

(iv)
(v)

(vi)

(vii)

debts considered good secured by
the personal liabilities of one or
more parties in addition to the
personal security of the
debtors...........

Debts considered doubtful or bad,
not provided for .........

Debts due by directors or officers
of the banking company or any
of thes either severally or jointly
with any other persons.

Debts due by companies or firms
in which the directors of the
banking company are interested
as directors partners or managing
agents or in case of private
companies, as members.....
Maximum total amount of
advances including tcmporary
advances made at any time during
the year to directors or managers
or officers of the banking
company or any of them either
severally or jointly with any
other person: (¢)

(viii)) Maximum total amount of

advances, including temporary
advances granted during the year
to the companies or firms in
which the directors of the

1661 'Y saundwo) bupyupng
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banking company arc interested
as dircclors, parincrs or
_managing agents or in the casc
«. ol privalc _companics, as
membess: (6) wousevssiss
(ix) Duc from banking companics
6. BILLS RECEIVABLE BEING
BILLS FOR COLLECTION AS PER
CONTRA :

} ) Payable in Bangladesh ...
it) Payable outside Ban;,l.ldcsh

7. CONSTYI FUENTS' LIAABILITIES
FOR ACCEPTANCLES,
ENDORSEMENTS AND OTHER
OBLIGATIONS PER CONTRA.

8. PREMISES LESS DEPRECIATION: ()

9. FURNITURE AND FIXTURES
LESS DEPRECIATION : (

10. OTHER ASSETS, INCLUDING
SILVER (tobe s u,ll'l(x%_s(j,)

1L NON-BANKiN ASSE
ACQUIRED IN SATISFACTION OF
CLAIMS
(stating maxle of valuation): (h)

12. PROFIT AND LOSS --- TOTAL :

TTe

Bupjung pup sxupg uo smo ysapo)bung
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(a)

(b)

(c)

Notes

Capital :

(1)

(11)

(111)

(iv)

The various classes of capital, il any, should be
distinguished.

Shares issued as fully paid-up pursuant to any
contract without payments being received in cash
should be stated separtely.

Where circumstances permit, issued and subscribed
capital and amount called up may be shown as one
ftem, e.g. Issued and Subscribed Capital
= ORATESIOE TI. amucnsssemmasmmemms oo s SO
paid-up.

In the case of banking companies incorporated
outside Bangladesh, the amount of deposit kept with
the Bangladesh Bank under sub-sectlion (3) of section
13 of the Banking Companltes Act, 1991 (Act 14 of
1991), should be shown under this head; the amount,
however, should not be extended to the ouler column.

Under this heading may be included such items as the
following: Pensfon or insurance funds, unclaimed
dividends, advance payments and unexpired discounts,
liabilities to subsidiary companies and any other
liabilities.

These should be classified under the following categories:

(1)

(11)

Claims against the banking company not
acknowledged as debts.

(A) Money for which the banking company is

contingently liable showing separately the
amount of any guarantee given by the banking
company on behalf of directors or oflicers.

(B) Money for which the banking company is

contingently liable showing secparately the
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(d)

(e)

)

Bangladesh Laws on Banks and Banking

amount of guarantees given by the banking
company favouring:

1, Government
2. banks and other [inanclal institutions
3. others .

(i1i) Arrears of cumulative preference dividends

(iv) Liabilities on Bills of Exchange re-discounted.

(v) Liability on account of outstanding Forward Exchange
Contracts.

Where the value of the investments shown in the outer
column of the balance sheet is higher than market value,
the market value shall be shown separately in brackets.
Maximum total outstanding balance in all such accounts as
a unit on any day during the year should be given under this
heading

Premises wholly or partially occupied by the banking
company for the the purpoes of business should be shown
against "premiss less dcpreéi_atlon". In the case of fixed
capital expenditure, the original cost. and additions thereto
and reductions there from during the year should be stated,
as also the total depreciation wrilten off or where sums
have been written off on a reduction of capital or
revaluation assets, every balance sheet after the first
halance sheet subsequent to the reduction or revaluation
should show the reduced figures with the date and amount of
the reduction made. Fumniture, (ixture and other assets
which have been completed and wrilten off need not be
shown in the balance sheet.

These should be classified under the following categories:
(i) Investment in shares of subsidiary companies;
(ii) Stationery and stamps on hand:

(i) Interest accrued on invesiment but not collected,
commission and brokerage on shares and debentures
and other income receivabie;

(iv) Advance deposit and advance rent;
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(v) Preliminary, formation and organisation expenses,
renovation/ development expenses and prepaid
expenses;

(vi) Branch adjustments;

(vii) Suspense Account;

(vill) Others;

(i}  Value shown shall not exceed the market value and In case
where the market value is not ascertainable, the estimated
reliable value.

General Instructions: The corresponding figures (to be nearest

Taka, If so desired) for the year immedlately preeding the year to

which the profit and loss account relates should be shown in

separate columns.



Expenditure

I. Interest paid on deposits,
borrowing eclc.

2. Salaries and Allowances and
Provident Fund (showing
separately salaries and
allowances to managin
director, manager or chiefl
executive olficer)

. Direclors' and local .
Commillee Members' fee and
allowances.

e

FORM-B
FORM OF PROFIT AND LOSS ACCOUNT

prolil and Loss Account lor the year ended

Tk.. P

The Psi

June

INCOME (LESS PROVISIONS
MADE DURING THE YEAR
FOR BAD & DOUBTFUL
DEBTS AND OTHER USUAL
OR NECESSARY
PROVISIONS)

1. Intcrest and discount.

2. Commission, Exchange and
Brokerage.

3. Rents

4. Net profit on sale ol
investment, gold and silver
land, premises and other
assels (nol crediled Lo
reserves or any particular
[und or account).

a9ze
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4. Rent, Taxes, Insurance,
Lighting etc.

5. Law Charges

6. Postage, Telegram and Stamps

7. Auditors' Fees.

8. Depreciation on and repairs to
the banking company's
property.

9. Stationery, Printing,
Advertisement, etc.

10. Loss from sale of or dealing
with non-banking assets.

11. Other expenditure.

12. Balance of Profit.
Total

5. Income [rom non-banking
assets, and proflil [rom sale of
or dealing with such assels.

6. Other receipts.

7. Loss (i any)

Total

[661 "1V sauvdwo) bupuog

: Net loss on sale or revaluation ol investments, gold and silver, land permises and olher assests, il
. - any, may be deducted from income.

L2€
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The Second Schedule
[See section 81 (2)]
List of debtors

1. The official liquidator shall, from time to time, submit
lists of debtors to the High Court, each list being verfied by an

affidavit.

2. Every such list shall contain the following particulars:

(a)
(b)

(c)

(d)

(e)
3. (a)

(b)

(c)

names and addresses of the debtors;

amount of debt due to the banking company by
each debtor;
rate of interest, if any, and the date up to which
such interest has been calculated in the case of
each debtor;

description of papers, wrilings and documents, if
any, relating to each debt; and

relief or reliefs claimed againt each debtor.

In every such list, the official liquidator shall
distinguish between the debts for which the
banking company holds any securitly other than a
peronal securily and the debt for which no security
or only a personal security is given.

In the cae of ecured debtors, particular of the
ecurities claimed by the banking company. and
whenever poible their estimated value, and the
names and addresses of person or persons, il any,
having an interest in the securities or the right of
redemption therein.

In case the debt is guaranteed by any peron or
persons, the name and addresses of the guarantor
or quarantors with particulars as to the extent to
which the debt is guaranteed and description of
document, papers or writings in support of such
guarantee,

4. If the debtor is adjudged insolvent either before or after
he has been included in any such list, but belore such list is
settled, there shall be substituted in his place the names and
address of his legal representative as far as the official liquidator
is able to ascertain.
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ANNEX-2

1. Substitued by the Banking Companies (Amendment) Act, 1993,
2. Substituted ibid. The clause, belore substitution, was as under:

"(g) "debtor” includes (i) a person, company or institution who
accept deposit on the basis of sharing prolit and loss, or (ii) also a
person, company or intitution who receives financial benefit on
the basis of sharing profit and loss. hire-purchase or leasing;".

(3) Substituted ibid, The clause, before substitution, was as
under:-

"(i) a person from whom deposits have been received on the basis
of participation in profit and loss,".

4. Substituted ibid, for "mudaraka".

5. Substituted ibid, for "reserves”.

6. Substituted ibid, The sub-section, before subtitution, was as
under:-

"(i) Unless it has paid-up capital and reserves of such agqregate
value as s hereinafter required by this section-

(a) no banking company existing on the commencement of
this Act shall, after the expiry of two years from such
commencement, il it is incorporated in Bangladessh and of
six months if it is incorporated outside Bangladesh, carry on
business in Bangladesh, and

(b) no other banking company, other than those mentioned in
clause (a), shall, after the commencement of this Act,
commence or carry on buiness in Bangladesh:

Provided that the Bangladesh Bank may, il it thinks {it in
any particular case, extend the period referred to in this sub-
section by a further period not exceeding one year, in the case
of banking companies incorporated in Bangladesh and six
months in the case of banking companlies incorporated
outside Bangladesh.".

7. Substituted ibid, for "one hundred million".
8. Inserted ibid.

9. Omitled ibid, The following were omitted:-
Law—42
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" and the appointee may not be dismissed or relieve by the
appointing authority of such a bank or his services may not be
terminated without obtaining consent of the Bangladesh Bank in

writing beforehand.". -

10.

11

12.
13.
14.
15.
16.
17

18
19
20
21
22

23.

24,
25,
26.
27.
28.
29.

30.

Omitted ibid,

. Subtituted ibid,

Subtituted ibid, for "Except”

Inserted (bid,

Inserted ibid,

Subtituted ibid, for "son or daughter”,
Proviso added, ibid,

Subtituted ibid, for "Every banking company".
Inserted ibid,

Inserted ibid,

. Subtituted ibid, for "32(1)"

. Subtituted ibid, for "32(1)."

. Added ibid,

Inserted by the Banking Companies (Amendment) Act, 1995
(Act 25 ... of 1995) ,

Added ibid,

Inserted ibid,

Substituted ibid, for “Previous financial”.
Added tbid,

Inserted ibid,

Substituted ibid, for section 14A, which was inserted under
Sl. No. 8 above.

Substituted ibid,



APPENDIX-111-A
THE PENAL CODE, 1860
(ACT XLV OF 1860)

Provisions relating to banking companies, etc.

462A. Penalty for negligent conduct of bank officers and
employees.-Whoever, being an officer or employee of a banking
company, by his negligent conduct in dealing with a banking
transaction allows any customer of the company or any other
person to cause loss of property to the company shall be punished
with imprisonment of either description for a term which may
extend to two years, or with fine, or with both.

Explanation. An officer or employee of a banking company
shall be gullty of negligent conduct {f in discharging his duties he
fails, either wilfully or negligenty. to follow any direction of law
prescribing the mode In which such duties are to be discharged.

Scope and application

The offence is cognizable. The accused can be arrested without
warrant. It Is ballable, not compoundable and triable by
Metropolitan Magistrate or Magistrate of the first or second
class.

462B. Penalty for defrauding banking company. -Whoever

fraudulently receives any benefit from a banking company in the
course of any banking transaction shall be punished with
imprisonment of either description for a term which may extend
to two years, or with fine, or with both.

Explanation.-In section 462A and in this section"banking
company” means.

(a) banking Company as defined in section 5(o) of the Banking
Companles Act, 1991 (Act 14 of 1991);

(b) a bank constituted under the Bangladesh Banks
(Nationalisation) Order, 1972 (P.O. No. 26 of 1972);

(c) a financial institution as defined in section 2 () of the
Financial Institutions Act, 1993 (Act 27 of 1993);
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(d) Bangladesh Shilpa Rin Sangstha estableshed under the
Bangladesh Shilpa Rin Sangstha Order, 1972 (P.O.No.128 of
1972);

(e) Bangladesh Shilpa Bank established under the Bangladesh
Shilpa Bank Order, 1972 (P. O. No. 129 of 1972);

(0 Bangladesh House Building Finance Corporation established
under the Bangladesh House Bullding Finance Corporation
Order. 1973 (P.O. No. 7 of 1973);

(g) Bangladesh Krishi Bank established under the Bangladesh
Krishi Bank Order, 1973 ( P. O. No. 27 of 1973);

(h) Investment Corporation of Bangladesh established under the
Investment Corporation of Bangladesh Ordinance, 1976 (XL of
1976);

(i) Grameen Bank established under the Grameen Bank
Ordinance. 1983 (XLVI of 1983); )

(j) Rajshahi Krishi Unnayan Bank established under the
Rajshahi Krishi Unnayan Bank Ordinance, 1986(LVIII of 1986);

(k) a bank conducted in accordance with Islamic shariah.

Scope and application

The offence is cognizable. The accused can be arrested without
warrant. It is bailable, not compoundable and triable by
Metropolitan Magistrate or Magistrate of the first or second
class.

Of currencey-Notes and Bank-Notes

489A. Counterfeiting curency-notes or bank-noles. -Whoever
counterfeits, or knowingly performs any part of the process of
counterfeiting any currency-note or bank-note shall be punished
with imprisonment for life, or with imprisonment of either
description for a term which may extend to ten years. and shall
also be liable to fine.

Explanation.-For the purposes of this section and of seclions
489B, 489C and 489D, the expression" bank-note" means a
promissory note or engagement for the payment of money lo
bearer on demand issued by any person carrying on the business
of banking in any part of the world, or issued by or under the
authority of any State or Sovereign Power, and intended to be
used as cquivalent to, or as a substitute for, money.
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Scope and application

Counterfeiting Currency-notes or bank-notes:

For the counterfeiting ol a currency note under s. 489A both
ability and materials of a particular kind are required; if either
of them be absent then there cannot be an attempt to counterfeit,
On the other hand to constitule an offence under s. 489 it is not
necessary (o prove that the accused had ability to produce a
counterfeit note with malerials in his possession. 51 A. 470: 27
ALJ. 127,

The offence is cognizable. The accused cannot be arrested
without warrant. It is not bailable, not compoundable and triable
by Court of Sessions.

489B. Using as genuine, forged or counterleit currency-notes or

bank-notes.-Whoever sells to,or buys or recieves from, any other
person, or otherwise traffics in or uses as genuine, any forged or
counterfeil currency-note or bank-note., knowing or having
reason to believe the some to be forged or counterfeit, shall be
punished with imprisonment for life. or with imprisonemnt of
either description for a term which may exlend Lo ten years, and
shall also be liable to [ine.

Scope and application

489B and 489C: Joint trial under section 489B and 489C when
olfences are distinct and separate is illegal. 6 DLR 336.

Using as genuine forged or counterfeit currency notes or bank-
notes:

When a person knowingly sells a forged note to another he is
guilty under this sec. whether the purchaser knows it to be forged
ornot. 94 I.C. 414 : 27 Punj. L. R 514 : 1926 Lah.

The object of the legislature is to stop the clrculation of forged
notes by punishing persons who, knowing or having reason to
believe them to be forged, do any act leading to their circulation.

Briefl statement ol the offence: The offence is cognizable, The
accused can be arrested without warrant. It is not baﬂablc. not
compoundable and (riable by Court of Seasion.
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CHARGE
The charge should run as follows:

I (name and office of the Magistrate etc.) hereby charge you
(name of the accused) as follows:-

That you, on or about the -day of-at-sold to x (or bought from X,
etc.) a forged (or counterfeit) currency note, to wit-knowing (or
having reason to believe) the same to be forged (or countereit), and
that you thereby committed an offence punishable under section
585 of the Penal Code and within my cognizance.

And I hereby direct that you be tried by this court on the said
charge.

489C. Possesslon of forged or counterfeit currency-notes or
bank-notes. «+ whoever has In his possession any forged or
counterfeit currency-note or bank note knowing or having
reason to believe the same to be forged or counterfeit and
intending to use the same as genuine or that it may be used as
genuine, shall be punished with imprisonment of either
description for a term which may extend to seven years, or with
fine, or with both.

Scope and application
Possession of forged or counterfeit currency notes or bank notes:

The mere possession or [orged notes is not an offence under the
Penal Code. In order to bring a case under this section it is not
only necessary to prove that the accused was in possessfon of
forged notes but it should also be established (1) that at the time of
his possession of the notes .he knew them to be forged or had
reason to believe them to be so and (2) that he Intended to use
them as genuine or that they might be used as genuine. 31 Punj. L.
R. 867: 11 Lah. 555: 1931 cr. c. 88: 1931 Lah. 24,

The onus is on the prosecution to prove circumstances which
lead clearly. undubitably and irresistibly to the inference that
the accused had the intention to foist the notes on the public 31
Punj. L. R. 867: 11 Lah. 555: 1931 Cr.c. 88.

In order to sustain a conviction under this sectlon it is essential
to establish that the accused intended to use the forged notes as
genuine or that they might be used as genuine. Thus where the
accusedwproduced four counterfeit currency notes from under a
radio in his tea shop, he was held guilty upon the section- 1976 Cr
LJ 228. A made up note is not a forged one since no mechanical
process is involved-1982 Cr LJ 32. Where the accused was living
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in his house with other members of the family at the time when a
bag containing the counterfeit currency notes was recovered {rom
his house, it was held that in the absence of prool that the bag
belonged to the accused and that it was kept in his exclusive
possession he can not be held guilty for actual or conscious
possession of the currency notes-1972 CrlJ 1441.

Essential Ingredient: Mens rea is an essential ingredient of the
offence punishable under section 489C of the Code-(1986) 3
Crimes &0.

Brief statement of the oflence:

The offence is cognizable. The accused can be arrested without
warrant. It is bailable, not compoundable and triableby
Metropolitan Magistrate or Magistrate of the first class.

CHARGE
The charge should run as follows:

I (name and oflice of the Magistrate etc.) hereby charge you
(name of the accused) as follows:-

That you, on or about the-day-of at-had in your possession a
forged (or counterfiet) currency note (or bank note) to wit-
knowing (or having reason to believe) the same Lo be forged (or
counterfeit) and intending to use the same genuine or that it may
be used as genuine, and that you thereby committed an offence
punishable under section 489C of the Penal Code and within my
cognizance.

And I hereby direct that you be tried by this court on the said
charge.

489D. Making or possessing instrumenls or materials for
forging or counterfeiting currencey-notes or bank-notes.
-whoever makes, or performs any part of the process of making,
or buys or sells or disposes of, or has in his possession, any
machinery, instrument or material for the purpose of being used.
or knowing or having reason to believe that il is intended to be
used, for forging or counterfeiting any currency-note or bank-
note, shall be punished with Imprisonment or life, or with
imprisonment of either description for a term which may extend
to ten years and shall also be liable to fine.
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scope and appllcatlon

Making or possessing instruments or matcrlals for forglng etio.,
currency notes or Bank notes:

In a prosecution under this sec. the prosecution is to prove the
state of mind of the accused that he had possession of the
materials for the purpose ol being used for counterfeiting a
currency note. In such case the counterfeit need not be perfect.
Where it appeared that the accused possessed the materials and
the expert gave evidence that it could be used [or the purpose of
counterfeiting, the accused, could be presumed to have had the
intention to counterfeit and he was liable to be convicted. 19d28
AllL759: 26 A,

To convict a person under s. 489D for using a [orged note as
genuine, the possession of the nole does not, necessitale his
explaining the possession, but the prosecution must prove that he
knew it to be forged when he passed it. 811.C.551: 25 cr. L.J.
935.21 M.L.J. 766.

Briel statement ol the offence:

The olfence is cognizable. The accused can be arrested without
warrant. Il is not bailable, nol compoundable and triable by
Court of Scssmns

CHARGE
The charge should run as follows:

[ (name and office of the Magistrate etc.) hereby charge you
(name of the accused) as follows:-

That you. on or about the -day of-at-made (or performed any part
of the process of making, or bought or sold disposed of, or had in
your possession} an insirumint (or material) to wit- for the
purpose of being used (or knowing or having reason to believe
that it was intended to be used) for forging (or counterfeiting a
currency note (for a bank note) to wit.-and that you thereby
committed an offence punishable under section 489D of the Penal
Code and within my cognizance.

And I hereby direct that you be tried by this court on the said
charge.

489E.-Making or using documents resembling currency-notes or
bank-notes. (1) whoever makes, or uses to be made, or uses for any
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purpose what so ever, or delivers to any person, any document
purporting to be, or in any way resembling, or* so nearly
resembling as to be calculated to deceive, any currency-note or
bank-note shall be punished with fine which may extend to one

hundred taka.

(2) If any person, whose name appears on a documentthe making
of which Is an oflence under sub-section (1), reluses, without
lawiul excuse, to disclose to a police-oflicer on being so required
the name and address of the person by whom il was printed or
otherwise made, he shall be punished with fine which may extend
to two hundred taka.

(3) Where the name of any person appears on any document in
respect of which any person s charged with an ollence under sub-
section-(1) or on any other document used or distributed in
connection with that document it may, until the contrary is
proved, be presumed that that person caused the document to be
made.



APPENDIX-IV
THE FINANCIAL INSTITUTIONS ACT, 1993
(Act No. XXVII of 1993)

[English version of
Bengali text.]

Sections Marginal note

8 Short title.

2. Definitions.

3. Act to override other laws.

4. Licencing of financial institution.

B, Inquiry aboul persons suspected lo be engaged in
financing business.

6 Minimum capital.

7. Restriction on opening of branch.

8. Cancellation of licence.

9. Reserve [und.

10. Restriclion on payment of dividends.

j 52 Exhibition of balance sheet.

12. Furnishing information.

13. Acknowledgement ol deposil.

14, Restrictions on credit [acilities, elc.

15. Restrictions on trade of financial institution.

16. Restricltions on investments.

17. Restrictions on holding immovable property.

18. Power of the Bangladesh Bank lo delermine certain
mallers,

19. Holding of liquid assets.

20. Inspection.

21, Communication of inability to meetl obligation to the

Bangladesh Bank.
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22,

23.
24,
25.
26.

27,
28.
29.

30.
31.

38.

39.

Action by the Bangladesh Bank in case of failure of
financial institution.

Submission of accounts to the Bank.
Appoiniment and duties of auditors.
Disqualification of directors.

Removal of the Chairman, Chiel Execulive, Board of
Directos or any director.

Moratorium, reconstruction and amalgamation.
Amalgamation ol [inancial instilution.

Winding up of flinancial institution by the High Court
Division.

Penally for [inancing business without licence.

Penally lor failing to co-operale in enquiry under scctio
5.

Penally flor [aise information for licence.
Penally lor disobeying the conditions ol licence.
Penally for violation of provisions ol section 7.
Penally for violation of provisions of section 1-1.
Penally for failing to maintain liquid asset.

Penally for [ailure to supply account books, ete.. at the
time ol enquiry under section 30.

Penally for violatlon of conlrol rules of Bangladesh
Bank.

Penally lor associalion ol persons disqualilied under
section 25 with [inancial institution.

Penally for [lalse represeniation as a financial
institution.

Penally [or lalse entry in account books. ele.
Penally lor offence notl otherwise provided.
Power [or Bangladesh Bank to impose penalty.
Cognizance of ollence.

Publication ol list of financial institution.



46.

47.
48.
49,

51.
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Amendment of Articles of Association of financial
institution.

Protection of action taken in good [aith.
Power of exemption in certain cases.
Power to make regulations.
Amendment of P.O. No. 127 of 1972.
Repeals and Savings.
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The Financial Institution Act, 1993

(Act No. XXVII of 1993)

An Act to provide for licensing and control of financial
institution and for matters connected therewilh;

It is hereby enacted as follows:-

1. Short

PART-I
PRELIMINARY

title. - This Aclt may be called the Financial

Institutions Act, 1993.

2. Delinitions.-In this Acl, unless the context otherwise

requires,-

(a)

(b)

(c)

(d)

(e)

(0

“audilor” means any person appointed in accordance
with the provisions of Lhis Act for the audit of the
accounts ol any financial institution:

‘Bangladesh Bank”™ means the Bangladesh Bank
eslablished under the Bangladesh Bank Order, 1972
(President’s Order No. 127 of 1972);

"building society” means any association which

saves and gives loan for house building and property

purchases;

"company” means a company registered under the

Companies Act, 1913 (Act VII of 1913):

"Companies Act"” means the Companies Act, 1913

(VII of 1913);

‘credil [acilities” means-

(i) the granting by a financial institution ol
advances, loans and other [acilities whereby a
[inancial institution undertakes to bear the
liabilities on behall of the customer; or

(if) the incurring by a [inancial institution ol
other liabilities on behall of a customer:

"deposit” means a loan of money al intcrest or
repayable at a premium but does not inclhude a loan
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(h)

(i)

()

(k)

(1

(m)

Bangladesh Laws on Banks and Banking

Lo a company or other body corporate upon terms
involving the issue of debentures or other
securilies:

"depositor"means a person entitle to repayment ol a

deposit whether made by him or not;

"direclor” includes any person occupying Lhe

position of director ol a [inancial instlilution. by

whalever name called, and includes a person in

accordance wilh whose directions or instructions

the directors of the [financial instilution are

accusiomed to acl and an allernale or substilule

direclor;

"linancial institution" means a non-banking

institution which-

(i) gives loans or advances [for indusltry,
commerce, agricullure or housing.or

(ii) carries on business of the underwriling or
acquisition of, or the investment or
reinvestmen! in, shares, stock, bonds,
debentures or debenture stock or securities
issued by the Government or any local
authority, or

(iii) carries on business of hire purchase

transactions including leasing ol machinery
or equipment; or

(iv) [linances venlure capilal, and includes
merchant bank. investmenl company, mulual
assoclation, mutual company, leasing
company or building sociely:

"linancing business” means the business carried on
by a financial institution;

"invesimenl company” means a company or irust
that uses its capilal o invesl in other companies:

"leasing company” means a company which carries
on as its business or parl of its business the leasing
of machinery or equlpment or [inancing of such
leasing operations:
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(r) "person" includes any company or association or
body of individuals, whether incorporated or not.

3. Act Lo overide other laws.-Notwithstanding anything
contained in any other law [or the time being in force, the
provisions of this Act shall apply.

PART-II
FINANCIAL INSTITUTION LICENCE, ETC.

4. Licencing of financial institution.-(1) No person shall carry
on financing business in Bangladesh unless he holds a licence of
financial institution issued by the Bangladesh Bank.

(2) Every [inancial institution in existence shall, before the
expiry ol three months from the date of commencement of this
Act, apply in wriling to the Bangladesh Bank lor a licence under
this section:

Provided that nothing in sub-section (1) shall be deemed 1o
prohibit a financial institulion in exislence on the date ol
commencement ol this Act, il- "

(a) its application under (his scclion remains under
considerations;

(b)  Bangladesh Bank has not informed by notice that
licence shall not be granted to it.

(3) Belore issuing licence under this section, the Bangladesh
Bank has (o be salisfied on the following matters ol the proposed
financial institution, namely:-

(a) financial condition;

(b)  characteristics of the management;

(c) adequacy of the capital and earming prospect;

(d) the objectives as specified in the memorandum ol
Associalion;

(e)  public interst.

(4) The Bangladesh Bank may issue licence ol financial
institution subject (o such conditions as it may think [il to
impose.
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(5) The Bangladesh Bank may, alter giving an opportunity of
being heard, amend any condition of the licence of any financial
institution and insert new condition in il.

5. Inquiry about persons suspected Lo be engaged in financing
business.- Il it appears to the Bangladesh Bank or if that Bank
has reason to believe thal, any person is carrying on financing
business in violation of the provisions of section 4, the
Bangladesh Bank may- :

(a) order that person to produce belore it such
information, documents, files. books, accounts, or
records as s available with him or under his custody
or control; )

(b) authorise any person to enter and make search ol
the premises ol the suspected person under clause (a)
and seize the concerned Informations, documents.
liles, books, accounts or records.

6. Minimum capilal.-(1) The Bangladesh Bank shall
determine the minimum capital of any financial institution,

(2) Il the issued capital and paid up capital of a financial
institution falls short of the minimum capital determined under
sub-section (1). it shall not be granted licence under this Act, and
the existing licence, il any, shall be liable Lo be cancelled.

7. Restriction on opening ol branch.-(1) No [inancial
institution shall, withoul wrillen prior approval ol the
Bangladesh Bank. open ils new branch or office within or oultside
Bangladesh and change the location of existing branch or ofTice.

(2) The Bangladesh Bank shall,afller considering an
application of a linancial inslitution under sub-section (1) on the
basis of the matlers specified in section 4 (3), grant permission or
reject the application and the decision of the Bangladesh Bank in
this respect shall be final.

8. Cancellation of licence. - (1) The Bangladesh Bank may
cancel a licence granted under this Act on the following
conditions, namely:-

(a) ceasing (o carry on the business for which it has
been licensed;

(b) goes into liquidation or suspension of buisness;



Financial Institutions Act, 1993 345

(c) furﬁlsh!ng false and misleading information or
document for oblaining licence;

(d) carrying on business detrimental (o the interest of
depositors;

(e) insuflicient assels to cover the liabilities of its
deposilors;

(0  carrying on business while paid up capital is less
than the minimum capital;

(g) contravening the conditions of licence;

(h) conviction of the [inancial instilulion or any of its
directors for any oflence under this Act.

(2) Notwithstanding anything contained in subsection (1), no
licence of any [inancial institution shall be cancelled unless it is
called upon to show cause by a written 15 days notice as lo why its
licence shall not be cancelled.

(3) The [linancial instilution concerned shall [orthwith be
informed of the fact of the cancellation and the nolice thereof
shall have to be published in the official Gazette.

(4) The [inancial institution whose licence has been cancelled
shall nol, from the date of the publication of the notice under sub-
section (3), transact any [inancing business other than those
required for the purpose of winding up of linancial business with
the approval of the Bangladesh Bank.

(5) The provisions of sub-section (4) shall not prejudice the
right or claim of any person against the [inancial institution or
of the financial institution against any person.

PART - III

RESERVE FUND, DIVIDENDS, BALANCE SHEET,
ETC.

9. Reserve [und. - Every [inancial institution shall maintain
a reserve fund in such manner as may be prescribed by
regulations.

10. Restriction on payment of dividents.- No financial
institution shall pay dividend on its share until all its
capitalised expenditure including preliminary expenses.

Larv—44
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organisation expense, share selling commission, brokerage,
losses incurred and any item of expendilure not represented by
tangible assets has been completely wrillen off.

11. Exhibition of balance sheet.- Every financial institution
shall exhibit through out the year, in a conspicuous position in
every ollice and branch of that linancial institution, a copy of its
last audited balance sheet together with the [ull and correct
names of all persons who are directors of the financial
institution and a copy of such balance sheet shall be published in
al least one daily newspaper, not later than 6 onths after the end
of each year.

12. Furnishing information.-The Bangladesh Bank may
require any financial institution to furnish any information and
every financial institution shall be bound to furnish the required
information in such manner and within such time as may
specilied by Bangladesh Bank.

PART - IV
REGULATION OF BUSINESS

\MAcknowledgcmenl of deposil.-Where a f{inancial

institution has accepted money [rom any person as a deposit, il
shall forthwith issue to that person a document which evidences
the indebtedness of the institution in respect of that deposit.

Ms[riclions on credil lacilities, elc.- (1) No [linancial

institution shall- g

laj accept any deposit which is repayable on demand by
cheque, draft or order drawn by the deposilor,

(b) dealin gold or foreign exchange of whatever kind:

(c) grant to any person, firm, corporation or company
or to any group of companies or persons which such
person, firm, corporation or company is able to
control or influence any credit [acilities in excess of

30% of the capital funds or, with the approval of the
Bangladesh Bank, in_excess of 100% of the capital
funds of the financial institution;

(d) grant loans which exceed 30% of ils total credit
facilities or such other percentage as the Bangladesh
Bank may.from time to time determine; or
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(e) grant unsecured advances, unsecured loans or
unsecured credit facilities which in the agregate and
outstanding at any one time exceed 10% of the paid
up share capital and reserves of The financial
institution to any firm in which any of ils directors,
whether jointly or severally, has any interest,

(N advance, loan or allow credit lacilities as mentioned
clause (e) to any persons or group ol persons referred
to in that clause exceeding [ive lacs Laka.

Explanation.-In this sub-section, "directors" includes the
wife, husband. father, mother, son,daughter, son-in-law, son's
wile, father-in-law and mother-in-law ol the director.

(2) In sub-section (1) (e) "unsecured advances”, "unsecured
loans” or "unsecured credit facilities” shall mean advances, loans
or credil [acilities made wilhoul securily or collateral or in
respect ol any advance, loan or credil facilily made with security
or collaleral, any partl thereol which at any lime exceeds the
market value of the assets constituting that security or collateral,
or where the Bangladesh Bank is satislicd thal there is no
established market value. on the basis of a valuation opproved by
the Bangladesh Bank.

(3) No financial institution shall give any loans or advance
making ils own share as securily.

(4) All the directors of a [inancial institution shall be lable
jointly and severally to indemnify a [inancial institution
against any loss arising from the making ol any unsecured
advance, loan or credit facility under sub-section (1) and (2).

15. Restrictions on trade of financial institution.-(1) No
financial instilution shall engage. whether alone or with others,
in the wholesale or retail trade including the import or export
trade, except for the purpose ol carrying on its [inancing
business.

(2) A financial institution shall not carry on any kind of
business other than lanancing business and the business
specified in this Acl.

16. Restriclions on investments.-No [anancial institution
shall acquire or hold any part of the share capilal ol or otherwise
have a direct interest in, any [inancial. commercial. agricultural,
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industrial or other underiaking exceeding 25% of (he paid-up
share capital reserves of that financial institution:

Provided that nothing of this sub-section shall apply to such
shareholding as the financial institution may acquire in the
course of realising debts due lo it, which shareholding shall.
however, be disposed of at the earliest suitable moment.

17. Reslrictions on holding immovable property.-No
financial Institution shall purchase or hold any immovable
properly of value exceding 25% of the financial institution's
paid-up share capital and reserves:

Provided thal nothing in this section shall apply to the
holding of immovable properly as may be necessary for the
purpose of providing amenities for its stall or which has been
acquired in the interest of security for repayment of debt.

18. Power of the Bangladesh Bank lo delermine certlain
maitters.-The Bangladesh Bank may, by order, determine the
following matlers, namely:-

(a) the maximum rates of iInterest that f[inancial
inslitutions shall pay on difleren( (ypes or classes of
deposits;

(b) the maximum amount that [inancial {nstitutions
may receive [rom any person.

(¢) the maximum repayment periods [or loans granted
by [inancial institutions;

(d) the maximum rates of inlerest on different tvpes or
classes of loans or advances granted by financial
institutions and the methods of computting such
interest; ’

(e) the maximum amount ol loans or advances which
financial institutions may granl lo any person or
class ol persons;

(0  the reserves to be maintained with the Bangladesh
Bank; and

() any other maller ol public Interest or [inancial
policy.
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PART-V -
MINIMUM LIQUID ASSETS

19. Holding of liquid assets.-(1) Every financial institution
shall maintain a liquid assels as may be fixed by the Bangladesh
Bank [rom time (o time.

(2) For the purpse of this section, "liquid assets” mcans all or
any ol the following, namely:-
(a) notes and coins that are legal tender in Bangladesh;
(b)  net balances at banks in Bangladesh;
(c) net money at call in Bangladesh;
(d) Bangladesh Treasury bills:
(e) other assels thal the Bank may prescribe.

PART -VI
INSPECTION

20. Inspection.-(1) Notwithstanding anvthing to the contrary
contained in the Companies Act., 1913 (VII ol 1913). the
Bangladesh Bank may. at anyv time, cause an inspection {o be
made by one or more ol its olficers of any financial institution
and ils books. accounts and transactions.

(2) Without prejudice to the provisions of sub-section (1), the
Bangladesh Bank may, al any time, cause a scrutiny to be made
by any one or more ol ils officers ol a [inancial institution if it
has reason to believe thatl the linancial institution is carrying on
its business in a manner delrimental lo the interests of ils
deposilors and other credilors or has insullicicnt assets to cover
its liabilities to the public, or is contravening the provistions ol
this Act.

(3) The Bank may appoint any auditor, other than the auditor
appointed by the [inancial institution under section 144 ol the
Companies Acl, lo exercise the powers under sub-sections (1) and
(2).

() For the purpose ol an inspection or investigation under
this section. a [linancial institution shall allord the olficers of
the Bangladesh Bank access Lo ils books. accounts and other
documents and shall give such information and lacilities as may
be required to conduct the investigation:
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Provided thal such books, accounts and documents shall not
be required to be produced at such times and at such places as
would interfere with proper conduct of the normal daily business
of that [financial institution.

21. Communicalion of inability to meel obligalion to the
Bangladesh Bank.-I[ any [inancial inslitution has reason to
doubt that it is likely to become unable to meel the obligations ol
its customers or il is likely to be compelled (o suspend payments
of its customers, it shall forthwith inform the Bangladesh Bank
of such doubt.

22. Actlion by the Bangladesh Bank in case ol [ailure ol
financial institution.- (1) Where-

(a) a [inancial institution informs (he Bangladesh
Bank of its possible inabilily in accordance with the
provisions of seclion 21;

(b) after an inspection under section 20. the Bangladesh
Bank is of the opinion that a [inancial institution is
carrying on its business in a manner detrimental to
the interest ol its depositors. or has become
insolvent or is likely to become unable to meel ils
obligations, or has contravened or lailed Lo comply
with any conditions attached Lo its licence;

the Bangladesh Bank, aflter giving the [inancial institution an
oppriunily of being heard. by order, take any one or more of the
following aclions. namely:-

(i)  require the [inancial institution concerned to
do or not to do any acl in relation to its
financing business:

(ii) appoint a person to conductl ils business
properly al the cost ol the [inancial
institution;

(iii) assume control of and carry on the business ol
that financial institution or direct some other
person to assume control ol and carry on the
business of thal [inancial instilution.

(2) The Bangladesh Bank may, upon representation made Lo it
or on its own motion. modily or cancel any aclion taken by it
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under subsection (1) and, in so modilying or cancelling any
action, may impose such conditions as it thinks fit.

(3) Notwithstanding anything contlained in this section, the
Bangladesh Bank may, [or reasons specified in this section, [ile
an application to the High Court Division for the winding up ol
the [linancial instilution concemned.

{4) Where the Banks has assumed control of the business ol a
{inancial institulion, it shall remain in control of, and continue
to carry on, the business ol that financial institution in the name
of and on behalf of the financial institution until such time as
the Bangladesh Bank is satislied that the reasons for which it
assumed control of the business have ceased to exist, or that it is
no longer necessary that the Bangladesh Bank should remain in
control of the business for the protection of the depositors of the
financial institution, and the [(inancial institution shall be
bound to give all necessary facilities to (he Bangladesh Bank for
the proper conduct ol its business under this sub-section.

(5) The remuneration and other (erms and conditions ol
service of persons appointed under this section for the control
and management of any I'inan.gial institution shall be
delermined by the Bangladesh Bank and the [inancial institution
concerned shall bear such expenses and Lhe expenditure on
account of other items for its control.
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PART-VII
SUBMISSION OF ACCOUNTS AND AUDIT

23. Submission of accounts to the Bank.-The directors of a
[inancial institution shall submit to the Bangladesh Bank a copy
of the profit and loss account and balance sheet made in
accordance with the Companies Acl.

24. Appointment and dulies of auditiors.-(1] Nolwithstanding
the provisions of the Companies Act, every [inancial institution
shall. subject to the approval of Bangladesh Bank. appoint an
auditor annually.

(2) If any [inancial institution fails to appoint an auditor or,
if, in the opinion of the Bangladesh Bank, il is desirable that
another auditor should act with the auditor appointed under sub-
section (1), the Bangladesh Bank may appoint an audilor for any
financial institution and the remuneration to be paid by the
financial institution to that auditor shall be fixed by that Bank.

(3) The duties of an auditor appointed under this section shall
be to carry oul. for the year in respect of which he is appointed. an
audit of the accounts of the [inancial institution and to make a
report on the basis of that audil.

(4) Besides the duties under sub-section (3). the Bangladesh
Bank may impose upon the andilor such other duties as may be
specilied by il and the auditor shall be entitled lo additional
remuneration for such additional duties.

(5) The auditor's reporlt made under this section shall be
altached with the balance sheet and the prolit and loss account
and a copy thereol shall be transmitted to the Bangladesh Bank.

(6) Il an auditor, in the course of the performance of his dulies
as an auditor of a [inancial inslilution, is salisfied thal-

(a) there has been a serious breach or non-observance of
the provisions of this Act or a criminal offence
involving [raud or dishonesty has been commitled;
or

(b) the capital funds of the financial institution has
been reduced by 50% due Lo losses incurred; or
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(c) serious Iirregularities have occured including
irregularities that jeopardise the security of the
credilors. or

(d) there is doubt if the assels are sullicient to meet the
claims of the creditors,

he shall immedlately report the matter Lo the Bangladesh
Bank.

25. Disqualification of directors.- (1) No person shall be
eligible to be a director, or to continue as a director or to be
appointed to any post in connection with the management of a
financial institution, if he-

(a) has been, or was, at any time, adjudged insolvent;
(b)  had at any time suspended payments of creditors;

(c) has been exempted from payment of creditors by
mutual arrangement;

(d) has been convicted of an offence involving moral
turpitude.

(2) No person who has been a director of, or directly concerned
with the managémem of, a financial institution declared wound
up under this Acil shall, without the previous approval of the
Bangladesh Bank. be appointed as director or to any post in
connection with the management of any other financial
institution.

(3) Nowithstanding anything contained in any other law for
the time being in force, no person who is a director of any other
financial institution or any banking company or insurance
company shall be eligible to be a director of any financial
institution.

26. Removal of the Chairman, chiel executive, Board of
Directors or director.- (1) Where the Bangladesh Bank is satisfied
that, in order to prevent the affairs of a [inancial institution
being conducted in a manner detrimental to the interest of its
depositors or ensure the proper management of a [financial
institution in the public interest, it is necessary to remove its
Chairman, director, chiel execulive or Board ol directors, the
Bangladesh Bank may, for reasons to be recorded in writing, by

Laiv—45



354 Bangladesh Laws on Banks and Banking

order, remove Chairman, director, chiel executive or the Board of
Directors.

(2) Before any orders is given under sub-seclion (1), the person
concerned shall be given an opportunity ol being heard.

PART -VIII
MORATORIUM, RECONSTRUCTION, ETC OF
FINANCIAL INSTITUTION

27. Moratorium, reconstruction and alamgamation.- (1) If the
Bangladesh Bank is satisfied that in the interest of the depositors
it is necessary to do so, it may make an order of moratorium of
the business ol a [inancial institution for a period not exceeding
six month:

Provided that the Bangladesh Bank may exlend the said
period for further six months.

(2) During the period of moratorium, il the Bangladesh Bank
is satisfied that in the public inferest or in the interest of the
depositors or in order to secure the proper management of the
[inancial institution or in the interest ol the [linancial system of
the country as a whole, Il Is necessary lo do so for the
reconsiruction of the financial institution, or for the
amalgamalionol the financial institution with any other
financial institution, in this section referred Lo as "the transferee
instilution”, then the Bangladesh Bank may prepare such
scheme.

{3) The scheme aforesaid may contain provisions for all or
any of the following matters, namely:

(a) the name, registered ofTice, capilal assels, transleree
institution, powers, rights, interests, authorities,
privileges, liabililies and obligations of the
reconstructed instilution or, as the case may be,
transfleree institution.

(b) in the case of amalgamation of the financial
institution, the transler to the transferee institution
of the business, properties, assets and liabilities of

., the financial inslitution on such terms and
conditions as may be specified in the scheme;

\
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(c)

(d)

(e)

(N

any change in the Board of Directors, or the
appointment ol a new Board of Directors, of the
financial institution on its reconstitution or, as the
case may be, of the transleree institution and the
authority by whom, the manner in which, and the
other terms and conditions on which, such change
or appointment shall be made and in the case ol
appointment of a new Board of Directors, the period
for which such appointment shall be made:

the alteration of the memorandum ,and articles of
association of the financial institution on its
reconstitution or, as the case may be, of the
transleree institution for the purpose ol altering the
capital thereof or for such other purpose as may be
necessary to give elfect to the reconstilution or
amalgamaltion;

the continuation by or against the financial
institution on Ils reconstitutlon or, as the case may
be, the transleree institution. ol any actlons or
proceedings pending against the [inancial
institution immediately before the date of the order
of moratorium under sub-section (1);

the reduction of the interest or right which the
members, deposilors and other creditors have in or
against the [inancial institution belore its
reconstitution or amalgamation to such extent as
the Bangladesh Bank considers necessary in the
public interest or in the interest ol the members,
depositors and other creditors or for the
maintenance of the business of the financial
institution;

the payment in cash or otherwise to depositors and

other creditors in [ull satisfaction ol their claini-

(i) in respect of their interest or rightls in or
against the [inancial institution before its
reconslilution or amalgamation ; or

(ii) where their interest or rights aforesaid in or
against the financial institution has or have
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(h)

(i)
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been reduced under clause ([) in respect of such
interest or rights as so reduced:

the allotment to the member of the financial
institution for shares held by them therein before its
reconstitution or amalgamation. whether their
interest in such shares has been reduced under
clause () or not, or shares in the financial
institution on ils reconsilution or, as the case may
be, in the transferee institution and, where any
members claim payment in cash and not allolment
of shares or where it is not possible Lo allot shares to
any members, the payment in cash to those
members in [ull salisfaction of their claim-

(i) in respect of their interest in shares in the
financial institution belore its reconstilution
or amalgamalion; or

(ii) where such interest has been reduced under
clause (I), In respect ol their interest in shares
as so reduced:

the continuance of the services of all the employees
ol the financial instilution in the [inancial
institution itsell on ils reconstitution or, as the case
may be, In the lransferee institution at the same
remuneration and on the same terms and conditions
of service, which they were getling or, as the case
may be, by which they were being governed,
immediately before the date of the order of
moratorium under sub-section (1), provided that the
scheme shall conlain a provision that-

(i) the [financial institution shall pay or grant not
later than the expiry ol the period of three
years from the dale on which the scheme is
sanctioned by the Government. to the sald
employees the same remuneration and the
same lerms and conditions ol service as are, at
the time of such payment or grant, applicable
to employees of corresponding rank or status
ol a comparable financial institution lo be
determined for this purpose by the Bangladesh
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Bank, whose determination in this respect
shall be final;

(i) the transleree institution shall pay or grant,
not later than the expiry ol the aforesaid
period of three years, to the said employees the
same remuneration and the same terms and
conditions of services as are, at the time of
such payment or grant, applicable to the other
employees of corresponding rank or status ol
the transferee instilution subject to the
qualificalions and experience of the said
employees being the same as or equivalent to
those of such olther emplovees of Lthe transleree
institution and where any doubl or dillerence
arises as to whether the qualification and
expericnce of any of the said employees are the
same as or equivalent to the qualifications and
experience of the other employees of
corresponding rank or status of the transleree
institution. the doubt or dilfercnce shall be
referred. belore the expiry of a period of three
vears from the date of the payment or granl
mentioned in that clause, to the Bangladesh
Bank whose decision thereon shall be final;

notwithstanding anylhing contained in clause (i).
where any of the employees of the [financial
institution are specifically mentioned in the scheme
under clause (i), or where any employees of the
financial institution have, by nolice in wriling,
given Lo the financial inslilution or, as the case may
be. the transleree [inancial institution, at any time
belore the expiry ol one month next following the
date on which the scheme is sanclioned by the
Government, intimation of their intention of not
becoming employees of the financial instilution on
its reconstilution or, as the casc may be, of the
transferee institution, the payment (o such
employees of compensation, il any, and such
pension, gratutiy. provident [und and other
relirement beneflits ordinarily admissible to them
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under the rules or authorisalion of the financial
institution immedialely belore the date of the order
of moratorium;

(k) any other terms and conditions for the
reconstitution or amalgamation of the [inancial
institution;

() such incidental, consequential and supplemental
mallers as are necessary lo secure that the
reconstilution or amalgamalion shall be [ully and
elfectively carried out.

(4) A dralt copy of the scheme prepared by the Bangladesh
Bank shall be sent to the [inancial institution and also to the
transferee institution and any other financial institution
concerned in the amalgamalion or reconstitution for suggestions
and objections, il any., within such period as (he Bangladesh
Bank may specily for this purpose.

(5) The Bangladesh Bank may make such modiflications, if
any, in the draft scheme as it may consider neccessary in the light
ol the suggestions and objections received with relference to
provision under sub-seclion. (4) )

(6) Alter the action under sub-section (4) and (5) is taken. Lhe
scheme shall be placed before the Government for its sanction
and the Government may sanction the scheme without any
muodificalion or with such modifications as il may consider
necessary: and the scheme as sanclioned by (he Government
shall come into [orce on such dale as the Government may specily
in this behall;

Provided that dilferent dales may be specilied [or different
provisions ol the scheme.

(7) On and [rom the date of the coming inlo operation of the
scheme or any provision thereof, the scheme or such provision
shall be binding on the [ollowing:

(a)  the financial inslitution or, as the case may be, the
transferee institution and any other [inancial
institution concerned in the amalgamation:

(b)  all the members, depositors and other creditors:

[c) employees of each of those instilulions and of the
transleree institution, and
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(d) other persons having any right or liability in
relation to any of those institutions or the
transleree institution including the trustees or other
persons managing or connected in any other
manner with, any provident [und or other fund
maintained by any of those com anies or the
transferee Institution.

(8) On and from the date of the coming into operation of the
scheme, all properties and assets of the financial institution
shall stand transflerred to, and vest in, and all properties, assets
and liabilities of the financial institution shall become the
properties, assels and liabilities of the transferee institution.

(9) If any difliculty arises in giving eflect to the prpvision of
the scheme, the Governmenl may. by order, do anything not
inconsistent with such provision which appears (o it necessary
or expedient for the purpose of removing the dilliculty.

(10) Where any scheme for amalgamation of any financial
institution is approved, any business acquired by the transleree
institution under the scheme or under any provision thereof
shall, alter the coming into operation of the scheme or such
provision, be carried on by the transferee institution in
accordance with the law governing the (ransferee institution:

Provided that [or the purpose of giving [ull elfect to the
scheme, Government may. with the recommendaltlion of the
Bangaldeh Bank, by notilication in the official Gazetle, exempt
the applicalion of any provision of such law for such period not
execeeding seven years.

(11) Nothing in this seclion shall be deemed to prevent the
amalgamation of a financial institution by a single scheme with
several financial institutions in respect of each of which an order
of moratorium has been made under this section.

(12) The provision of this section and of any scheme made
under il shall have elfect notwithstanding anything to the
conirary contained in any other provision of this Acl or in any
other law or any agreement, or other instrument for the time
being in force.

28. Amalgamation of financial Institution.-(1) No financial
institution shall, without the prior approval of the Bangladesh
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Bank, be amalgated with any other [inancial institution or buy
majorily shares of any other finanecial institution.

(2) In the interest of proper consideration ol any application
under sub-section (1), the Bangaldesh Bank may call for any
information [rom the applicant and shall not reject an
application without affording the applicant an opportunity of
being heard.

29. Winding up of financlal institution by the High Court
Division.-Notwithstanding anything conlained in the
Companies Act, the High Courl Divislion may, on the application
of the Bangladesh Bank, order for the winding up of a financial
institution, if-

(a) the licence of the financial institution has been
cancelled;

(b) the financial instilution is unable Lo meet ils
liabilities;

(¢) the financial institution has been convicted for
violation of any provision of this Act.

PART-IX
OFFENCES AND PENALTIES

30. Penally for financing business without licence.-Whoever
deals in financing business without having licensed to do or -
whoever deals in financing business aflter the licence therefor is
cancelled shall be punished with a fine which may extend to five
lacs taka, or with imprisonment for a term which may extend to
two years, or with both. ‘

31. Penalty for failing Lo co-operate in enquiry under section
5-(1) Whoever, being suspected of carrying on linancing business,
intentionally refuses to submit any required information,
document, files, books, accounts and recerds to the enquiry
officer at the lime ol an enquiry under seclion 5 or non-co-
operates in the enquiry proceeding shall be punished with [ine
which may extend to {wo lacs taka or wilh imprisonment for a
term which may extend to one year, or with both.

(2) Whoever, being accused under sub-section (1), disobeys an
order of the court lo submit any information or records to the
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court shall be punished with the same penalties as is specified in
the said sub-section.

32. Penalty for false information for licence.-Whoever gives
false or misleading information in the application [or licence
under this Act shall be punished with fine which may extend to
ten lacs taka, or with imprisonment for a term which may extend
to three years, or with both.

33. Penalty for disobeying the condilions of licence.-Whoever
fails to comply with the conditions of licence under this Act shall
be punihed with [ine which may extend to ten lacs taka, and if he
fails to comply with the condilions shall be punished with fine of
one lac taka lor each day.

34. Penally [or violation ol provisions ol seclion 7.-I[ any
financial inslitulion carries on [inancing business violating the
provisions ol section 7. it shall be punished with [ine of one lac
taka for each day’'s violation.

35. Penalty (or violation of provisions ol section 14.-1f any
financial institution gives credit facilities in violation of
provisions of secltion 14, it shall be punished with fine which
amy extend to twenty lac taka, |

36. Penally lor [failing to maintain liquid asset.-1If any
financial institution fails' to maintain liquid assets in
accordance with the provisions of section 19, it shall be punished
with [ine at the rate of one percent [or each day's shortage.

37. Penally for lailure to supply accounls books, ele, at the
time of enquiry under section 30.-If any [inancial institution
fails to supply accounts books, accounts. information or any
olher necessary documents at the time of enquiry under section
20, it shall be punished with fine which may extend to five lac
taka.

38. Penalty for violation ol control rules of Bangladesh
Bank.-If any [inancial instilution does not comply with the
action taken by the Bangladesh Bank under section 22, it shall be
punished with [ine of taka ten lacs.

39. Penally lor association ol persons wilh financial
institution-Whoever, being disqualified under sub-scction (1) and
(2) of section 25, associates with any f{inancial institution shall
be punished with fine which may extend to taka ten lacs, or with

Laip—46
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imprisonment for a term wheih may extend lo three years, or
with both, and whoever become director ol any [inancial
institution in violation of the provision ol sub-section (3) of that
section shall be punished with fine of one lac taka.

40. Prnalty for false reprsentation as a financial institution-
If any institution, without having been licensed under this Act,
functions as a licensed financial institution, every owner,
partner, director, manager, secrelary or any other oflicer or agent
of that institution shall, unless he proves that such viclation was
made beyond his knowledge or he tried utmost Lo prevent the
violalion or he was not in any way associaled with the
violations, be punished with [ine which may extend lo ten lac
taka, or with.imprisonment [or a term which amy extend to three
years, or with both.

41. Penally for false entry in account book, elc.-(1) Any
person who, being a director, manager or auditor, wilfully makes
or causes to be made false entry in any book ol accounts,
accounts, statement, document of business or other document,
hereinaller relerred to as Lhe said document, or wilfully conceals
or destroys anything ol the said documents shall be punished
with fine which may extend to ten lacs taka, or with
imprisonment which may extend to three years, or with both.

(2) Whoever willully submits any false information in
response of a requirement ol this Acl or under or [or the purposes
of this Act for any slalement, report or olther documents, or
whoever wilfully omits to give any information in any such
statement, report or olher document, shall be punished with the
same punishment as mentioned in sub-section (1).

42. Penaltly for olfence not otherwise provided.-Whoever does
any act or omits to do any act which amounts Lo violation of the
provisions of this Act or any order under the provision of this Act
for which no penally is expressly provided, he shall be punished
with fine which may extend lo one lac taka.

43. Power of Bangaldesh Bank Lo impose penally.-(1) Whoever
commits an offence punishable under sections 31, 33, 34, 35, 36,
37, 38, 39 or 42, the Bangladesh Bank may, without instituting
case against him, ask him to show cause why he should not be
punished with fine, and i that Bank is not satisfied with the
causes shown or il he does nol show any cause, the Bangaldesh



Financial Institutions Act, 1993 363

Bank may punish him with fine of such amount not exceeding the
amount determined by it in this behalf [rom time (o time.

(2) Il the concerned person pays the amount within 14 day of
the imposition of the fine, no legal proceeding shall be taken
against him, but if he fails to pay the amount within the period
aforesaid. the Bangladesh Bank shall institute the case in the
court [or the oflence committed by the person concerned.

PART-IX
MISCELLANEOUS

44. Cognizance ol offence.-(1 No oflence under this Actl shall
be tried in any court other than the Sessions Court.

(2) No offence shall be accepted [lor trial withoul a written
complain lodged by the Bangladesh Bank or any officer
authorised by that Bank.

45. Publication ol list of [inancial instilution.-(1) The
Bangladesh Bank shall, by notification in the olficlal Gazelte,
publish the name and address of a [linancial Institution
simultaneously with the granting ol ils licence.

(2) The Bangla'dvsh Bank shall supply to the Government list
of financial institutions within the month ol July every year.

46. Amendmenl of Article ol Associations of [inancial
institution.-(1 Nolwilhstanding anylhing contained in the
Companies Act, no application for amendment in the Articles of
Association of any linancial institution shall be accepted unless
it fs accompanid by a certilicate of the Bangladesh Bank slaling
that there is no objection to the concerned amendment in the
Articles of the Association.

(2) Il any financial institution violates the provisions ol sub-
seclion (1), it shall be punished with fine of fifly thousand taka
for each day of violation.

47. Protection of action taken in good faith.-No suil.
proceeding or other leagal proceedings shall lic against the
Government or Bangladesh Bank or against any officer or
emloyee or either for anything which is in good faith done or
intended to be done under this Act [or any damage caused or
likely Lo be caused by any such thing.
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48. Power of exemption in certain cases.-The Bangladesh
Bank may, in consultation with the Governmenlt, declare, by
notification in the olficial Gazelte, (hal any or all of the
provisions of this Act shall not apply to any financial institution
or any class of financial Instilution either generally or
specifically or for such period as may be specified in the
notification.

49. Power to make regulations.-(1) The Bangaldesh Bank may.
with the previous approval of the Government, make regulations
for the purpose of giving efTect o the provisions of this Act.

(2) In particular and without prejudice to the generalily of the
foregoing powers, such regulations may-

(a) prescribe lees to be charged under this Act; and
(b) regulate advertisement of financial institulions.

50. Amendment of P.O. No 127 of 1972-In the Bangladesh
Bank Order, 1972 (P.O.No. 127 of 1972), Chapter V alongwith
Arlicles 49, 50, 51, 52, 53, 54, 55, 56, 57 and 58 shall be omilted.

51. Repeals and Savings- (1) The Financial Institutions
Ordinance, 1993 (Ord. No. 6 of 1993) is hereby repealed.

(2) Notwithstanding such repeal, anylhing done or any action
taken under the said Ordinance shall be deemed to have been
done or taken under this Act.

APPENDIX-IV-A

THE FINALCIAL INSTITUTIONS REGULATIONS,
1994

| English version

Bengali text]

In exercese of the Powers conlerred by section 49 ol the Financial

Institutions Act, 1993 (Act 27 ol 1993), the Bangladesh Bank, with

the previous approval of the Goverment, is pleased to make Lhe
following regulations, namely:-

1. Short title. -These regulations may be called the Financial
Instilulions Regulations, 1994,
2. Definitions.-In these regulations. unless there is anything
repugnant Lo the subject or contes,-
(a) ‘Act’ means the Financial Instilutions Act.1993 (Act 27
of 1193):
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(b) ‘Form’ means a Form appended to these regulations;
(c) ‘licence’ means a license issued under regulation 3.

3. Licencing of financial institution.-(1) Any company seeking
to carry on [linancial business shall, il it is a company
registered in Bangladesh. apply to Bangladesh Bank in Form
1. and il it is a company registered in lorvign country, in
Form 2;

Provided that in the case of any linancial institution in
existence on the dale ol commencement of these
regulations and which has applied under section 4 (2) ol
the Act, it shall not be necessary for that institution to
apply under this sub-regulation and Bangladesh Bank
shall grant the licence in accordance with the the other
provision ol these regulations.

(2) In the case ol consideration ol an application mentioned in
sub-regulation (1) or the proviso thereol, il the Bangladsh Bank is
satisfied with respeet to the matters specilied in 4 regulation. the
Bangladesh Bank shall grant licence o the applicant institution
in such Form as may be prescribed by it and any condition which
is in conformity wilth the Act or these regulations may be
imposed in thal licence.

(3) The Bangladsh Bank may, for the purpose ol granting licence,
direct the applicant to submil any information or documents and
the applicant shall be bound to comply with such directions.

4. Matters of consideration for granting licence. The Bangladesh
Bank shall not grant licence unless it is salislied with respect to
the following matters before granting licence, namely:-

(a) the applicant inslitution is a public limitled company
registered in Bangladesh or in any other country and the
financing business has been specilied as principal
objeclive in ils Memorandum ol Association;

(b) in the case ol existing financial institution, the
Bangladesh Bank has Lo be salisflied, in consideration of
its three years audited balance sheet and profit and loss
slatement that the institution is capable of carrying on
the linancing business;

(¢ in the case of a company registered in Bangladesh, the
name, address and detail statement of profession of ils
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sponsors and directors and their subscribed and paid-up
capital, and in the case of a company registered i1 a
foreign company, the mname, address and financial
positions of its chief executive in Bangladesh;
(d) in the case of a company registered in Bangladesh, the
amount of its paid-up capital or the said capital and
reserve capital collectively is equal to taka 5 crores or 6
percent of its total liability, whichever is higher, and in
the case of a company registered in [oreign country, il
shall maintain the availability of the same [inancial
resource;
(e) public interest.
5. Liquid assel.-Every institution rceiving loan [rom individual
person shall maintain liquid assets of at least 10% percent ol its
total liability. ‘
6. Reserve fund. - (1)Every company registered in Bangladsh
shall, after getting licence, always maintain the minimum
financial resourece as mentioned in regulation 4 (d) and it shall
create a reserve fund for that purpose and if the total amount kept
in its share premium account, if any, and the total amount of the
said reserve [und is less than of the qualily the paid up capital,
then that company shall, before declaration of dividend on the
basis of prolit as stipulated in the proflil and loss statement,
transler at least 20% percent Lo ils reserve fund, and such
" transfer shall continue until the amount of reserve fund and
paid-up capital collectively become equal to the amount fixed
under the said regulation, )
(2) Every company registered in any foreign country shall, after
getling licance, keep in Bangladesh in the form of reserve [und
taka 5 (five) crores or 6% percent ol ils liability. whichever is
higher, in such manner as may be determind by the Bangladesh
Bank {rom time (o time.

7. Opening of branch- A financial inslitution intendeng (o open
new branch or shill the place of any branch shall apply to the
Bangladesh Bank in Form-3 and. if the Bangladesh Bank, in
consideration of the provisions of section 4(3) ol the Act and
regulation 4, is satisfied about the application, shall grant the
application in wriling.

/
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FORM - 1

[ See regulation 3 (1) of the Financial Institutions

Regulations, 1994 ]

Application Form for licence of [inancing business by

company registered in Bangladesh.

General Manager,

Banking Control Division,

(Non-Banking Financial Institution Sub-Division),
Bangladesh Bank,

Head ofTice, Dhaka,

Dear Sir,

I hereby apply in accordance with the provisions of the

Financial Institutions Regulations, 1994 (o carry on [inancial
business in Bangladesh, Necessary information required in this
respect ar given below:

j

2.
3.
4

7

8.

Name of the applicant company:

Address of the registered ollice:

Character of the company (public/private):

Date of the registration :

(Registration certificate o be submitted)

Management:

(a) Name, address and particulars of business, share and
profession ol Directlors,

(b) Name, qualification, experience. age and pay-and
allowances of the proposed Chiel Execultive oflicer.

Capital structure:

{a) Authorised capital:

(b) Paid-up capital:

(c) Reserve [und:

Momorandum and Arlicles ol Association ol the company
(please submit)

Other relevant informations, i[ any,

The informations given above are true and correct to the best of
my knowledge and belief.

Yours [aithfully

( )
On behalf of the Company
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FORM - 2
[See regulation 3 (1) of the Financial Institutions
Rgulations, 1994]

Application Form for licence of financing business by company
registered in foreign country. ,

General Manager,

Banking Control Division,

(Non-Banking Financial Institution Sub-Division),

Bangladesh Bank,

Head OfTice, Dhaka.

Dear Sir,

I hereby apply in accordance with the provisions of the
Financial Institulions Regulations, 1994 {o carry on [inancial
business in Bangladesh. Necessary information required in this
respect are given bellow :

1. Name ol the applicant company:

2. Address ol the registered ollice:

3. Character ol the company (public/privale):

4. Datle ol the registration ”

(Registraticn certilicate Lo submilled)

5. Name of the country of registration of the company.

6. Address ol correspondence in Bangladesh

7. Management:

Name. qualilication. experience, salary or proposed salary and
allowances ol the chiel executive in Bangladesh,

8. Amount of reserve [und in Bangladesh.

9. Memorandum and Articles of Association ol company

(please submit).

9. Other information, il any.

The informations given above are true and correcl {o Lhe best of
my knowledge and belief,

Yours faithfully,
( )
on behall of the company
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FORM - 3

[See regulation 7 of the Financial Institutions
Regulations, 1994]

Application Form for opening of new branch or transfer of

xistiong branch,

General Manager,

Banking Control Division,

(Non-Banking Financial Institution Sub-Divesion)
Bangladesh Bank,

Head oflice, Dhaka.

Dear Sir,

I hereby apply in accordance with regulation 7 of the
Financial Institutions Regulations. 1994. for opening new
branch/ transter of exisling branch. Nicessary information are
submitted for this purpose,.

1.  Name ol the Financial Institution:

2. Number of non-profit branch:

Name of|Date of|{Amount offLoan |Loan | Remarks.
the opening |loss in the|take |[given
branch of branch | last year n

4.  Particulars ol proposed branch:
(a) Location:
(b) Reasons for opening of new branch :

(i) Area of operation of the proposed branch or
population of the area:

(ify Main trade, business and other economic activities
of the area (with statistics):

(i) Exisling business facilities of the area (Location of
neighbouring branch of other financial institution):

(lv)  Possibility of receiving and glving loan within next 12
months.

Lenv—47
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5. Transler ol existing branch:
(a) Present address:
(b) Address of the proposed place of the branch:
(c) Reasons for transfer: '
(1) Population of the area where shilling is proposed:

(i) Main trade, business and other economec activilies
of the area (with statistics):

(iif)  Existing business facilities of the area (Location of
neighbouring branch of other financial
institution):

6. Capital structure ol the Financial Institution:
(a) Authorised capital:
(b) Paid-up capital:

7. Initial expenditure:

8. other Information, [ any:

The information given above are true and correct to the best of
my knowledge and belief. :

Yours faithfully.
( )
On behall of the Company



