~ ISBN 984-822-000-3 .

(il ProcedrsCode

4

44

Justice Naimuddin Ahmed

Member, Law C Onmission

PUBLISHED BY: )
BANGLADESH INSTITUTE OF LAW AND INTERNA TIONAL AFFAIRS (BILIA)

- ) A
’ 5 .7‘- ; ‘_V_‘ WS ST et ety - x - -



L7 S~ TAR AISRL NN

il rocedureCote

Justice Naimuddin Ahmed

Member, Latw Commission

Published by:
Bangladesh Institute of Law and International Affairs
House ## 22. Road # 7, Dhanmondi R/A, Dhaka-1205
- Tek: 9111 718, Fax: 8110870, Email: hilia@citechcongt www bol-enline.net/bilia



Published by

Bangladesh Institute of Law and International Affairs (BILIA)
House #22, Road #7, Dhanmondi Residential Arca
Dhaka-1205, Bangladesh, Tel: 9111 718, Fax: 8110970
E-mail: bilia@citechco.net, Web-site: www.bol-online.net/bilia

First Edition: August, 2000

Copyright reserved by the author

-

Price: Tk. 650.00

Laser tracing by Bangladesh Institute of Law and International Affairs (BILIA)
Printed by: Jamuna Printing & Publication Co., 8/2-3, Nilkhet Babupura ——
Dhaka-1205, Bangladesh. Tel: 966 89 31



r
-

Justice Latifur Rahman Supreme Court
Chief Justice of Bangladesh Dhaka-1000.

FOREWORD

Mr, Justice Naimuddin Ahmed, Member, Law Commission and former Judge of
the Supreme Court of Bangladesh, High Court Division has given me the draft
copy of his book ‘Civil Procedure Code’ for my perusal and writing a foreword.

I understand that this is the first complete book on Civil Procedure Code written
since Bangladesh came into being. It contains several citations of important
cases from our jurisdiction. The author has incorporated many important
references of the Indian Jurisdiction and of both the Divisions of the Supreme
Court of Bangladesh which will be of great help to the Judges, practising
lawyers, academicians and others who are connected with the civil justice
system in Bangladesh,

This book on Civil Procedure Code will be of practical help to the young trial
Judges of the civil Courts in Bangladesh as this is a complete Code with all
amendments. The author has taken a great care in incorporating all amendments
before 14" August, 1947 to make a comprehensive book on the Code of Civil
Procedure. '

Justice Ahmed has given great care and attention to the writing of this book. I
have no reasons to doubt that it will be an important addition to the existing
books on Civil Procedure Code. I am sure that the work will bring much credit to
the writer, ‘

I wish the book good currency and appreciation at both home and abroad.
Lo Fl) oo,
Justice Latifur Rahman

Chief Justice of Bangladesh

I August, 2000
R :
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INTRODUCTORY REMARKS

It gives me great pleasure to note that the Bangladesh Institute of Law and
International Affairs (BILIA) is going to publish a comprehensive commentary
on the Code of Civil Procedure, 1908 which is the outcome of a project study
undertaken by BILIA in 1990 sponsored by the Asia Foundation.

In this regard I would like to record my sincerest appreciation to Mr. Justice
Naimuddin Ahmed. Member, Bangladesh Law Commission and Member of the
Executive Council of BILIA for his painstaking work in writing an exhaustive
and critical commentary on the Code as a comprehensive and unique
“compendium on the Civil Procedure Code of the Sub-continent. This book,
setting a precedent in publication on the Code in Bangladesh, will no doubt be of
considerable use to the members of the Judiciary and the Legal Profession.

I would fail in my duty if I did not acknowledge the initial support of Asia
Foundation given to BILIA in the shape of seed-money which actually gave us
the encouragement to undertake such an onerous task.

Lastly, I would like to express my regret for the delay in the publication of the
book due to circumstances beyond our control.

Syed Ishtiag Ahmed
Chairman, BILIA




PREFACE

About five years ago while I was a sitting Judge of the Supreme Court, High
- Court Division, Syed Ishtiag Ahmed, Bar-at-Law, who happened to be the
Chairman of the Bangladesh Institute of Law and International Affairs (BILIA),
came one day to my chamber with a bunch of typed papers and requested me to
pay a cursory glance over those papers which, he said, were a draft of a
Commentary on the Code of Civil Procedure, 1908, prepared by a group of
consultants engaged by the Institute. | reluctantly agreed having very little time
then to do any work other than judicial work. -

When I opened the packet 1 found that the typed papers left by Mr. Ahmed
contained hardly anything other than a few synopses copied from some current
textbook available in the market. Even the Sections and the Orders of the Code
were missing. I informed Mr. Ahmed accordingly. With undaunted perseverance
he insisted that I should write what he called a Bench Book on the Code of Civil
Procedure, 1908, even if it took ten years to do so. On his insistence, I undertook
the work but did not take ten years but a little more than five years to complete
it So, the initiative is his and the labour is mine. But for his initiative { would
never have employed my labour.

This book is primarily meant for the new-comers on the bench in the civil courts,
and, in this context, it may be called a Bench Book.

While going through the bare text published by the Government and the text
books . available in the market since Pakistan period it was noticed that
amendments of the Code made by the Calcutta High Court under section 122 of
the Code from time to time between the coming into force of the Code on "
January, 1909 and the partition of British India into India and Pakistan and the
partition of Bengal into East Pakistan (now Bangladesh) and West Bengal on 14"
August, 1947, were excluded although these amendments are laws in force in
Bangladesh in view of Section 18(3) of the Indian Independence Act, 1947 read
with Article 224 of the Constitution of Pakistan. 1956, Article 225 of the
Constitution of Pakistan, 1962 and Article 149 of the Constitution of
Bangladesh. Without these amendments the Code is incomplete. Efforts have,
therefore, been made to collect these amendments and to include them in this
book in order to make the book complete.

The book is aimed at enabling the new-comers to understand and apply the
Sections and the Orders of the Code in dealing with civil suits and cases. As
such, citations have been generatly confined to those cases the interpretations in



which have been accepted as binding within the territory of Bangladesh.
Contrary views which have been accepted as good law in territories other than
Bungladesh have been generally avoided except in one or two isolated cases.

Along with the case laws references have also been made to the corresponding
rules in the Civil Rules and Orders, Volume [ and the Civil Suit Instructions
Manual and the forms prescribed in Schedule I of the Code and the Civil Rules
and Orders, Volume I1.

Before 1 conclude, I must record my thanks to Syed Ishtiag Ahmed, Bar-at-Law,
Chairman, BILIA, Mr. M. Amir-ul-Istam, Bar-at-Law, Honorary Secretary,
BILIA and Mr. Waliur Rahman, formerly, Secretary, Ministry of Foreign
Affairs, Government of Bangladesh .and now Director, BILIA, for the initiative
they have taken in goading me to continue and complete the work. Messers Md.
Abdul Wadud, Assistant Bench Officer, Supreme Court, High Court Division
and Md. Mahbubur Rahman, Computer Programmer, BILIA, deserve special
thanks for the enormous labour they have undertaken to take down dictation
from me continuously for several years and then prepare the manuscript.

I also express my profound gratitude to His Lordship Hon’bie Mr. Latifur
Rahman, the Chief Justice of Bangladesh, for kindly consenting to write the
Foreword of the book.

Lastly, it will be an act of highest ingratitude if 1 do not mention Sultana, my
wife, whose encouragement and support revived me whenever [ became
exhausted and thought of abandoning the work.

In spite of the best care taken by all concerned, I have no doubt that there are
mistakes and errors in the book and for them the entire responsibility is mine. All
suggestions from any quarter for removing these errors are welcome and will be
highly appreciated.

Naimuddin Ahmed
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HONORARY SECRETARY'S NOTE

I'deem it a great honour and a privilege in writing the Note on the book on the
Code of Civil Procedure, written by Mr. Justice Naimuddin Ahmed, Member,
Law Commission. The Code of Civil Procedure enacted in the early part of the

- 20" century (1908) is still governing the procedural law relating to civil litigation.

The Code is mainly divided into two parts, i.e., Sections and Orders. Main
principles are contained in the Sections and detailed procedures regarding the
matters dealt with by the Sections are further specified and elaborated in the
Orders. Under Section 122 of the Code, Supreme Court has power to make rules
regulating the procedure of both the Divisiens of the Supreme Court as well as of
the Subordinate Courts. The Supreme Court has been given wide power to alter or
add, amend or annul any of the rules. Civil Rules and Orders thus serve as an
important instrument. A thorough knowledge of the Code as well as of the Civil
Rules and Orders (CR&O) is an imperative for understanding the full implication
of the procedural law, regulating our justice delivery system. This book will no
doubt help in developing the knowledge as well as in understanding as to how the
Code can be used as a guide to give relief to the litigants.

This book on the Code not only gives reference to leading case laws on each of the
Sections but also provides a helpful guideline by giving cross references to various
Orders which are related to the Sections as well as reference to CR&O contained in
Civil Suit Instruction Manual. The book, therefore, may act as a handy reference
for judges and advocates for getting a quick overview not only of the Sections but
also the interconnection of the Sections with various Orders and Rules. M. Justice
Naimuddin Ahmed has had long experience as a Judge in all the tiers of the
Subordinate Courts as well as being a judge of the High Court Division of the
Supreme Court. Mr. Justice Ahmed also served as the Registrar of the Supreme
Court for a considerable period. Hence he is most competent to write a book on the
Code of Civil Procedure as this Code guided him all through his career as a Judge.



Now that he sits as a Member of the Law Commission, Mr. Justice Naimuddin

Ahmed may reflect adequately upon the Code. In this book Mr. Justice Naimuddin

Ahmed very advisedly kept himself away from his comments and reflections as

anxiety to help the judges and advocates for using this Code as a guide to their

practice is well reflected in the planning of the book. The book 13 presented in a

concise and compact manner. Reference is given to the most relevant and leading

case laws under each of the Sections. Citations are made from AIR, ILR, CWN,

BLD, DLR, Indian Appéals, PLD and CR&O for the purpose of charting out a ‘
pathway’ This will help the practitioners and judges to remain on the right track.

There is a growing demand for speedy disposal of the case and reduce unnecessary
and unbearable delay in the disposal of cases. It is expected that the Judges may
use this book in planning each of the cases pending before them. This book along
with CR&O, it is hoped, can act as a handy tool for the Judges both in case
management as well as in the quick disposal of cases.

This book, therefore, may act as a guide book for all practitioners and ju\'!dges a like.

M. Amir-Ul Islam
Barrister-at-Law
-Honorary Secretary
BILIA
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Director's Note

Long ten years and-ten days -------- sounds rather daunting. But a compendium of
laws, case laws, and rulings of the Honorable Courts such as this can reasonably
take this time : it is a serious and substantive work.

My deep appreciation .goes to all the members of the Executive Council
particularly Syed Ishtiaq Ahmed, Shah AMS Kibria Barrister Amirul Islam and
Professor K. A. A. Kuamruddin for the guidance and inspiration they have given
to me since the day [ assumed charge in August 1998. I must, however single out
the author of this work Justice Naimuddin Ahmed. Who found time in inspite of
his heavy workload to reach out to places to get useful case-laws and judgements;
he ferreted out materials from sources at home and abroad.

As a member of the law commission, he is busy. But as an author, he was untiring
and never felt restrained.

[n Bangladesh when we are working hard to restore rule of law in its true sense,
this book is certainly a valuable contribution. In a country where even the
Constitation was mangled and distorted mostly by extra- Constitutional forces
over a long period of time, such a work could not have come at a more propitious

time.

Bangladesh Institute of Law and International Affairs shares the joy and pride
together with the Asia Foundation in this production, which will, I am confident,
assist enormously in promoting greater transparency and accountability in the

administration of Justice in Bangladesh. _

Waliur Rahman
Director, BILIA



ABBREVIATIONS

The All India Reporter (AIR), Bombay serics, Calcutta sertes, Madras series, ctc.
have been cited thus:— 1931 B, 1931 C, 1931 M, &c.

The Indian Law Reports (JLR) Bombay, Calcutta, Madras, etc. have been cited
thus— 31 B. 31 C, 31 M, &c.

The Calcutta Weekly Notes (CWN) have been cited thus 31 CWN, 32 CWN. &c.
The Calcutta Law Journals (CLIY have been cited thus:— 31 CLJ, 32 CLJ, &c.

The Bangladesh Legal Decisions (BLD) have heen cited thusi—1981 BLD. 1982
BLD, &c.

The Dhaka Law Reports (DLR) have been cited thus:— 31 DLR, 32 DLR, &c.
The Indian Appﬁuls (IA) have been cited thus:— 31 1A 32 1A, &c.

The Pakistan Legal Decisions (PLD) have been cited thusi—31 PLD, 32 PLD. &c.
The Civil Rules And Orders (CR&O), Volume | has been cited thus— C.R. & O.



, Addenda
In Section 44A: Add the following note: -

The Government has declared Fiji to be a reciprocating territory and
the Supreme Court of Fiji to be -a superior Court of the territory for the
purposes of this section, vide Gazette of Pakistan, 1949, Pt. 1, page 275.

Certain Courts of Pakistan have been declared to be superior Courts
for the purpose of Part 1 of the Foreign Judgements (Reciprocal Enforcement)
Act, 1933 (23Geo. 5, ch. 13). vide Gazette of Pakistan,” 1953 Pt. I, pp 143-

144.

The Government has declared the Colony of Singapore to be a
reciprocating territory, and the Supreme Court of Singapore to be a superior
Court of the territory for the purpose of this section, vide Gazette of Pakistan,
1954, Pt. L p. 106. : :

Certain Courts in Pakistan have been declared to be Superior Courts
for the purpose of section 5 of the Reciprocal Enforcement of Judgement
Ordinance of Singapore, vide Gazette of Pakistan, 1954, Pt. I, p. 296.

The Government has declared the Australian Capital Territory to be a
reciprocating territory, and the Supreme Court of Austrajian Capital territory
to be a superior Court of the territory for the purposes of this section, vide
Gazette of Pakistan, 1957, Pt. 1, p. 174

The Government has declared New Zealand including the Cook
Islands (including Nive) and the Trust Territory of Western Samao to be
reciprocating territory, and the Supreme Court of New Zealand to be a
superior Court of that territory for the purposes of this section (w.e.f. 7"
August 1958), vide Gazette of Pakistan, 1958, Pt.I. p. 455,

The Government has declared the Northern Territory of Australia to
be a reciprocating territory and the Supreme Court of the said territory to be a
superior Court of the territory for the purposes of this section, vide Gazette of
Pakistan, 1959, Pt. I, p. 425.

In Section 112: Add the following note:-

“This section does not confer a right of appeal to the Appellate
Division. It merely declares that the constitutional prerogative of the
Appellate Division to grant special leave to appeal to the Appellate Division
is not limited by anything contained in the Code.”

In Rule 2 of Order IV: After the words, “particulars of every-suit”, insert the
words, “except suits triable by a Court invested with jurisdiction of a Court of
Small Causes under the Provincial Small Causes Courts Act, 18877,



The above insertion was made by rule made by the Calcutta High Court under section
122 of the Code vide Notification No. 8579- G-dated 26-7-1938.

In Rule 43 of Order XXI: After the words, “shall be made by actual
seizure”, insert the words, “at the identification of the decree-holder or his
agent”,

The above insertion was made by rule made by the Calcutta High Court under section
122 pf the Code vide Notification No. 4440-G dated 29-05-1941. .

In Rule 44 of Order XXI: After the words, “attachment shall be made”,
insert the words, “at the identification of the decree-holder or his agent”.

The above insertion was made by rule made by the Calcutta High Court under section
122 of Céde vide Notitication No. 4440 dated 29-05-1941.

In Sub-rule (2) of Rule 54 of Order XXI: After deleting the full stop, add
the following words, “and also, where the property is situated within the
cantonment limits, in the office of the local Cantonment Board and the
Military Estates Officer concerned.” g

The above addition was made by rule made by the Calcutta High Court under section
122 of the Code vide Notification No. 6149-G dated 26-7-1941.

In Rule 1 of Order XLII: For Rule 1, substitute the folléw'mg:—

“1. The rules of Order XLI shall apply, so far as may-vbe, to appeals from
appellate decrees:

Provided that every memorandum of appeal from an-appellate decree
shall be accompanied by a copy of the decree appealed from and also (unless
the Court sees fit to dispense with any or all of them), by copies of the
judgment on which the said decree is founded and of the judgment and decree
of the Court of first instance”..

The above substitution was made by rule made by the Calcutta High
Court under section 122 of the Code vide Notification No. 1750-G dated 15-

2-1938.



Corrigendum

P. 11, line 2 from end, for “‘pecuring” read “pecuniary”.

P. 14, line 12 from top, for “both the suit” read “both the suits”.

P. 17, line 15 from top, for “Jotindra” read “Jyotirupa” and P Xli, line 16 from
end, for “Jotindra” read “Jyotirupa”.

P. 28, line 16 from top, for “P410” read “P228”.

P. 30, line 9 from end, for “Ranchandar” read “Ranchordar” and P fix, line 2
from top, for “Ranchandar” read “Ranchordar”.

P. 36, line 9 from end, for “exercise” read “exercised”.

P. 39, line 14 from end, for “Ommitted” read “Omitted’.

P. 43, line 8 from top, for “violable” read “voidable”.

P. 54, line 14 from top, for “Drab” read “Dorab”,

P. 56, line 3 from top, for “proceeding” read “preceding”. .

P. 58, line 10 from end, for “626” read “126”.

P. 59, line 8 from end, for “225-226" read *226-227".

P. 59, line 6 from end, for “Or.21, r.99” read “Or.21, r. 98",

P. 59, line 6 from end, after “Or. 21, r. 98;” add “for resistance by bonafide
claimant, Or. 21, r. 99;”. ‘
P. 100, line 4 fromtop, for “miss-description” read “mis-description”.
P. 105, line 11 from end, for “accounting” read “according”.

P. 119, line 6 from top, delete the bracket before “or” and insert the bracket
after “or”, ‘

. 124, line 17 from top, for “1938” read “1928".

. 124, line 4 from end, for “page-1648” read “page 1643".

. 125, line 18 from end, for “property” read “properly”, .

. 129, line 11 from top, for “38-41" read “31-40”,

. 130, line 10 from end, for “on” read “or

. 138, line 19 from end, for “describtion” read “description”.

. 142, line 2 from end, for “38-41” read “38-40".

. 148, line 2 from end, delete *“the Court may make an order that

. 161, line 16 from top, for “163” read “164”.

. 171, line 12 from top, after “or” insert “of”.

. 173, line 6 from top, for “on” read “or”.

. 173, line 7 from top, after “fixed” insert “by”.

. 174, line 12 from end, for “in delivering” read “by delivering”.

. 180,-line 8 from top, after “one of the parties” insert “or both parties”.
- 192, line 11 from top, for “For” read “Form”.

. 200, line 2 from end, for “385" read “735”.

. 201, line 2 from top, for “for execution” read “for the execution”.

. 201, line 14 from end, for “count” read “court”. ‘

. 206, line 3 from end, for “condition” read “conditions”.

. 206, line 2 from end, for “think™ read “thinks”.
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P. 240, line 1 and 2 from top, read this note after Rule 86 and then msert
“Baijnath-vs-Maheep, 16 C 535; Ramdial-vs- Ramdas, 1A 1817. _ c
. 241, line 11 from end, insert **, coma” after ’ meguldnty .
. 242, line 18 from top, for “compatent” read “competent”. i

. 245, line 16 from end, for “rules” read “rule”. - !

. 248, line 11 from top, for “133” read *173". : ,

. 250, line 10 from top, for “250” read “198”.

. 252, line 7 from top, for “one or” read “one of”. .

. 266, line 10 from top, for “Judabendra” read “Jadabendra”.

.297, line 17 from end, for “therefrom” read “therefrom of”".

. 302, line 17 from end, for “his” read “him™.

. 306, line 5 from top, for “37” read “38”.

. 314, line 7 from top, for “proceeding” read “preceding”.

. 314, line 14 from end, for “summon” read “summons?.

320, line 9 from end, for “22” read ““122”.

. 320, line 5 from end, for “273” read “283"7.

327, line 5 from top, for “wiliful” read “wilful”.

. 331, line 9 from end, for “or” read “and”.

. 335, line 15 from top, delete ©“, coma” after “the Court”.

337, line 9 from top, for “terns” read “terms”.

. 347, line 11 from end, for “(i)” read “(i)(a)”".

. 358, line 7 from top, for “675” read “676".

. 360, line 10 from end, for “Where” read “When”.
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1908:1Act V] . CivViL. PROCEDURE CODE

Foreword by Hon’ble Mr, Justice Latifur Rahman
" Chief Justice of Bangladesh ‘
- Introductory Remarks by Syed Ishtiaq Alumed
- Chairman, BILIA
Preface by Justice Naimuddin Ahmed
Member Law Commission
Honorary Secretary’s Note by Barrister M. Amir-Ul-Islam
" Honorary Secrelary, BILIA
‘. Director’s Note by Waliur Rahman
© Director, BILIA :

THE CODE OF CIVIL PROCEDURE, 1908
(Act No. V of 1908)

CONTENTS

“

© Abbreviations PAG,E/ NO.
. Table of Cases )
PRELIMINARY 01
SECTIONS .
Q. ~ Short title, commencement and extent.
2. Definitions.
8.  Subordination of Courts.
4. Savings.
© 5. Application of the Code to Revenue Courts.
“6.  Pecuniary jurisdiction.
» 7. Provincial Small Cause Courts.
%, 8 Presidency Small Cause Courts.
; / PART I I3
SUITS IN GENERAL
. JURISDICTION OF THE COURTS AND res judicata
SECTIONS

9. Court to try all civil suits un.]ess barred.
10. Stay of suit.

-, ,
5 ) Res judicata.
12, B;;}r to further suit.
¥ ‘13.2When foreign judgment not conclusive.

’~q\"l4,;.' Presumption as to foreign judgments.

L]
v

g .

M5

\

b

16.
17,

I8.

© 9.

PLACE OF SUING
Court in which suits to be instituted.
Suits to be instituted where subject—matter situate.
Suits for immoveable property situate within jurisdiction of different
Courts. ]
Place of institution of suit where local limits of jurisdiction of Courts
are uncertain.
Suits for compensation for wrongs to person or moveables.




CONTENTS [1908: Ac* -

SECTIONS

20.

Other suits to be instituted where defendants reside or cause of action
arises.,

21. Objections to jurisdiction.
" 22, Power to transfer suits which may be instituted in more than one Court.
23. To what Courts application lies. g
24. General power of transfer and withdrawal.
25. Power of Governor General in Council to transfer suits.
INSTITUTION OF SUITS

26. Institution of suits. )

SUMMONS AND DISCOVERY
27.  Summons to defendants.
28.  Service of summons where defendant resides in another province,
29.  Service of foreign summonses.
30. Power to order discovery and the like. ) ",
31.  Summons to witness.
32.  Penalty for default.

JUDGMENT AND DECREE : v
33, Judgment and decree. '
34.  Interest.
' CosTS
35. Costs. )
35A. Compensatory costs in respect of false or vexations claims or’ ’
defences. , .
PART 11 ' ;33
EXECUTION B
GENERAL
SECTIONS
36. Application to orders.
37. Definition of Court which passed a decree.
COURTS BY WHICH DECREES MAY BE EXECUTED

38. Court by which decree may be executed.
39. Transfer of decree. '
40. ‘Transfer of decree to Court in another province.
41. Result of execution-proceedings to be certified.
42. Powers of Court in executing transferred decree.
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7908 Act V] CIVIL PROCEDURE CODE

SECTIONS
43, Execution of decrees passed by British Courts in places to which this
Part does not extend or in foreign territory.
44. Exccution of decrees passed by Courts of Native States.
44A. Execution of decrees passed by Courts in the United Kingdom and other
reciprocating territory.
4s. Execution of decrees in foreign territory.
46. Precs:pts‘
QUESTIONS T0 BE DETERMINED BY COURT EXECUTING DECREE
47.  Questions to be determined by the Court executing decree. .
Limrr oF TIME FOR EXECUTION
4%. Execution barred in certain cases.
TRANSFEREES AND LEGAL REPRESENTATIVES
49. Transferee. - '
50, Legal representative.
PROCEDURE IN EXECUTION -

51, Powers of Court to enforce Execution.
52. Enforcement of decree against legal representative.

w . 53. Liability of ancestral property.

‘ 54, Partition of estate or separation of share.
“ ARREST AND DETENTION
55, Aurrest and detention,
56. Prohibition of arrest or detention of women in execution of decree for

s money.
57. Subsistence-allowance. .
58, Delention and release.
59. Release on ground of illness.
ATTACHMENT
60. Pr()péi‘ty liable 1o attachment and sale in execution of decree.
61.  Partial exemption of agricultural produce.
62. Seizure of property in dwelling-house.
63. Property attached in exccution of decrees of several Courts. -
64. Private alienation W
) N SALE

65. Purchaser’s title. .
66.  Suit against purchaser not maintainable on ground of purchase being on

behalf of plaintiff.

i
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SECTIONS
67. Power for Local Government to make rules as to sales of land m
execution of decrees for payment ol money.
DELEGATION 70 COLLECTOR OF POWER T0 EXECUTE DECREES AGAINST
IMMOVEABLE PROPERTY
68. Power to prescribe rules for transferring to Cotlector Exccution of
dertain decrees.
6Y.  Provisions of Third Schedule to apply.
70. Rules ol procedure.
71. Collector deemed to be acting judiciatly.
72. Where Court may authorize Collector 1o stay public sale ot land.
' DISTRIBUTION OF ASSETS
73. Proceeds of Execution-sale 10 be rateably distributed among decree-
holders.
RESISTANCE T0O EXECUTION

74, Resistance to ¢Xecution,

( PART 111 : 60
INCIDENTAL PROCEEDINGS
COMMISSIONS

SECTIONS
75. Power of Court to issue commissions,
76. Commission 10 another Court.
77.  Leter of request,
78, Commissions issued by foreigh Courts.
.AR _ ST

SUITS IN PARTICULAR CASES
SUITS BY OR AGAINST THE GOVERNMENT OR PUBLIC OFFICERS IN THEIR OFFICIAL CAPACITY

SECTIONS ‘
79.  Suits by or against Government.
80. Noltice.
81. Exemption from arrest and personai appearance.
82.  Exccution of decree.
SUITS BY ALIENS AND BY OR AGAINST FOREIGN AND NATIVE RULERS
83. When aliens may sue,
84, When foreign States may sue,

85. Persons specially appointed by Government to prosecute or defend for
Princes or Chiefs.
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Document relied on in plaint

RULES
14.  Production ol document on which plaintll sues.

List ol other documents.
15.  Statement in case of documents not in plaintifl”s possession or power.
16, Suits on lost negotiable instruments,
17.  Production ol shop-book.

Original entry to be marked and returned.

8. Inadmissibility of document not produced when plaint filed.

GROER VIII 142 |

WRITTEN STATEMENT AND SET-OFF

Rues © © .
. Writteh statement. _

2. New facts must be specially pleaded.
1. Denial w be specific,
4. EBEvasive denial.
5. Specific denial.
@ Particulars 10 set-off to be given in written statement.
Elfect of set-off.
7. Defence or set-off founded on separate grounds.
8. New ground of defence.
9. Subsequent pleadings.
10.  Procedure when prty fails 10 present written statement called for by

Court.

/_j

ORBERIX | 147 |

APPEARANCE OF PARTIES AND CONSEQUENCE OF NON-APPEARANCE

RULES \
I.  Parties to appear on day fixed in summons tor defendant 1o appear and
©answer, ,
2. Dismissal of suit where summons not served in consequence of

plaintiff™s Tailure (o pay costs.
Where neither party appears. suit 1o be dismissed.

4. Plaintiff may bring fresh suit or Courl may restore suit to file,
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RULES
5. Dismissal of suit whére plaintiff, after summons returned unserved,
fails for three months to apply for fresh summons.
6. Procedure when only plaintift appears.
When summons duly served.
When summons not duly served.
When summons served, but not in dug time.
7.  Procedure where defendant appears on day of adjourned hearing and
assigns good cause for previous non-appearance.
Procedure where defendant only appears.
Decree against plaintiff by default bars fresh suit. ,
10.  Procedure in case of non-attendance of one or more -of several
plaintiffs.
11, Procedure in case of non-attendance of one or more of several
defendants.
12.  Consequence of non-attendance, without sufficient cause shown. of
party ordered to appear in person. '
Setting aside Decrees ex-parte
13, Setting aside decree ex parte against defendant.
14, No decree to be set aside without notice to opposite party.
ORDERX , - 154
. EXAMINATION OF PARTIES BY THE COURT
RULES . )
I.  Ascertainment whether allegations in pieadings are admitted or denied.
2. Oral examination of party, or companion of party.
3. Substance of examination to be written.
4. Consequence of refusal or inability of pleader 1o answer.
ORDER XI o (155
EXAMINATION OF PARTIES BY THECOURT - i
RULES
I.  Discovery by interrogatories.
2. Particular interrogatories to be submitted.
3.  Costs of interrogatories.
4. Form of"interrogatories.
5. Corporations.
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PART X 85 |
RULES.- -
SECTIONS
121. Effect of rules in First Schedule.
122, Power of certain High Courts to make rules.
123, Constitution of Rule Committees in certain provinces.
124, Committee to report to High Court.
125, Power of other High Courts to make rules.
126. Rules subject to sanction.
127. Publication of rules.
128. Matters for which rules may provide.
129. Power’of Chartered High Courts to make rules as to their original civil
procedure. .
130. Power of other High Courts to make rules as to matters other than
procedure.
13 [. Publication of rules.
" PART XI L8y
- MISCELLANEOUS -
SECTIONS
132, Exemption of certain women from personal appearance.
133.  Exemption of other persons.
134, Arrest other than in execution of decree.
135. Exemption from arrest under civil process.

I35A Exemption of members of legislative bodies from arrcst and detention

136.

137.
138.
139.
140,
141.
142.
143.

under ¢ivil process.

Procedure where person to be arrested or property to be attached is
outside district.

Language of subordinate Courts.

Power for Local Government to require evidence to be recorded in English.
Oath on affidavit by whom to be administered.

Assessors in cause of salvage etc.

Miscellaneous proceedings.

Orders and notices to be in writing.

Postage.
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145.
146.
147,
148.
149,
150.
151,

CONTENTS [ 1908

Application for restitution.

Enforcement ol liability of surcty.

Proceedings by or against representatives,
Consent or agreement by persons under disability.
Enlargement of time. '

Power to make up deficiency ol court-lees.
Transfer of business.

Saving of inherent powers of Courl.

Amendment of judgments, decrees or orders.
General power to amend.

Saving of present nght oi appeal.

Amendment of certain Acts.

Repealed.

Continuance of orders under repealed enactments.

Relerence 1o Code ol Civil Procedure and other repealed cnactments.

AV



- 1908; Act V] S CIVILPl{()(‘El_)UREC()I.)E ix

RULES |
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9.

1,

. THE FIRST SCHEDULE
ORDER | o ’ 104

PARTIES TO SUITS

Who may be joined as plaintiffs,

Power ol court 1o order separate (rials,

Who may be joined ga§ defendants.

Court may give judgment for or :lguih.x‘lhf]é or morg of joift parties.
Delendant need not be intergsted in all the relief cinimed.

Joinder of parties lable on same contpagt.

When plaintiff in doubt from whom redress is to be spught. .

One person may sug or defend on hehalf of all in same intgrest,
Misjainder and non-joinger,

Suit jn name ol wrong plaintilf,

. Court may strike out or add parties.

- Where defendant added. plaint to be amendéd, .

Conduct of suit.
Appearance ol one of several plaintilfs oy defendants for others,

Ohjections as (o pon-joinder or misjoinder.

ORDERII | 10

FRAME OF SUIT

RULES

5

G.

*x

_Frumc ol suit. )

Suit to include the whdlg: claim.
Relinguishment of part of ¢laim.
Omissjon fo sue for one of several relicfs,

Joinder ol causes of u“c‘tinn,

~ Only certain chiims Lo he joined for reeovery of immoveable property.

Claims by or against executor. administrator or heir.
Power of Court o order separaje trials,

.Objections s 1o misjoinder.”
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ORDER ill ' ' 114 |
RECOGNIZED AGENTS AND PLEADERS '
RULES
. Appearances, elc., may be in person, by recognized agent or by
pleader. )
2. Rccognized agents.
3. Service of process on recognized agent.
4. Appointment of pleader.
5. Service of process on pleader.
6. Agenl 1o accepl service
Appeintment to be in writing and to be filed in Court.
ORDER 1V o ' 117
INSTITUTION OF SUITS |
RULES
1. Suit to be commenced by plaint.
2. Register of suits.
ORDER V - 118
TSSUE AND SERVICE OF SUMMONS
Issue of Swmmons ¥
RULES
1. Summons.
b
2. Copy or statement annexed to summons.
3. Court may order defendant or plaintiff to appear in person.
4. No party to be ordered to appear in person unless resident within
certain limits.
5. Summons to be either 1o settle issues or for the ascertainment whether
suit will be contested or for final disposal.
6. Fixing day for appearance of defendant.
7. Summons to order defendant to produce documents relied on by him.

On issue of summons for final disposal, defendant to be directed to
produce his witnesses. '

Service of Summons

Delivery or transmission of summons for service. .
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LULES
6.
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Ohbicctions to interrogatories by answer.,
Setting aside and striking out interrogatories.
Affidavit in answer, filing.

Form of affidavit in answer.

No exception to be taken.

Order to answer or answer further.
Application for discovery of documents.
Affidavit of documents.

Production o Jocuments.

Inspection ()!Jdncuments referred to in pleading or affidavits.
Notice to preduce.

Time for i,nspcction when notice given.
Order for inspection,

Verified copies.

Premature discovery.

Non-compliance with order for discovery.
Using answer to interrogatories at trial.

Order to apply to minors.

XV

ORDERXII - 16l
ADMISSIONS

Notice of adimission of case.
Notice to admit documents.
Form of notice. '

Notice to admit facts.

Form of admissions.
Judgment on admissions.
Affidavit of signature.

Notice to produce documents.

rCosls.
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ORDER XITI e
PRODUCTION, IMPOUNDING AND RETURN OF DOCUMENT
RULES
. Documentary evidence to be produced at first hearing.
2. Effect on non-production of document. )
3. Rejection of irrelevant or inadmissible docuznmﬂs. ]’
4. Endorsements on documents admitted in evidence. i
5 Endorscments on copies of admitted entries in books accounts and
records.
6.  Endorsements on documents rejected as inadmissible in evidence.
Recording of admitted and return of rejected documentis.
Court may order any documents to be impounded.
' 9. Return of admitted documents. ,
10.  Court may send for papers from its own records or from other courts.
1. .Provisions as to documents applied to material objects.

SETTLEMENT OF ISSUES AND DETERMINATION OF SUIT ON TSSUES OF LAW OR "

ORDER X1V - r

ON ISSUES AGREED UPON

- RULES 4
1. Framing of issues.
2. lssucs of law and of fact. ]
. _ . T
3. Materials from which issues may be framed. ‘
4. Courl may examine witnesses or documents before framing issues.
5. Power to amend, and strike oul, issues. ,
' !
6. Questions of fact or law may by agreement be stated in form of issues.s
7. Court, if satisfied that agreement was executed in good faith, may
pronounce judgment. /
f
ORDER XV
DISPOSAL. OF THE SUIT AT THE FIRST HEARING
RULES
Partics not at issue.
2. One of several defendants not at issue.
3. Parties atissue.
4.  Failure to produce evidence. '
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. ORDERXVI . 172,
SUMMONING AND ATTENDANCE OF WITNESSES .
RuULES
1. Summons to attend to give evidence or produce documents.
2. Expenses of witness to be paid into Court on applying for summons.
Experts.
Scale of expenses.
3. Tender of expenses to witness.
Procedure where insufficient sum paid in.
Expenses of witnesses detained more than one day.
5.  Time. place and purpose of attendance to be specified in summons.
6.  Summons Lo produce document.
7. Power 1o require persons in Court to give evidence or produce
document.
8. Summons how served.
9. Time [or serving summons.
-10.  Procedure where witness fails to comply with summons. {.
[1. If witness appears, attachment may be withdrawn.
12.  Procedure it witness fails to appear.
13, Mode of attachment.
14.  Court may of its own accord summon as witnesses strangers o suit. !
I5. Duly of persons summoned to give evidenee or produce document.
16.  When they may depart. )
17.  Application of rules 10 to 3. !
18 Procedure where witness apprehended cannot give evidence or producé
uocument, "
19. No witness to be ordered to attend in person unless resident within L '
certain limits, _\‘ _ .
20. Consequence of refusal of party to glve evidence when called on by
Court. .
21.  Rules as to witnesses to apply to parties summoned.




Xviii CONTENTS [1908: ActV

ORDER XVII 179
ADIOURNMENTS :

RULES
1. Court may grant time and adjourn hearing.

Costs of adjournment.

]

Procedure if parties fail to appear on day fixed.
3. Court may proceed notwithstanding either parly fails to produce
evidence. etc. ‘

ORDER XVIIT (81
HEARING OF THE SUIT AND EXAMINATION OF WITNESSES

RULES
I. Rightto begin,

2. Statement and production of evidence.

2A. Court may go on with the hearing, although the evidence of the party
having right to begin not concluded.
1 3. Evidence where several issues.

4. Witnesses to be examined in open Court.
How evidence shall be taken in appealable cases.
0. When deposition to be interpreted.
Evidence under section 138,
Memorandum when evidence not taken down by fudge.
9. When evidence may be taken in English,
I(;\. Any particular question and answer may be taken down.
i/ Questions objected to and allowed by Court.
2. Remarks on demeanour of witnesses.
3. Memorandum of evidence in unappealable cases.
4. Judge unable 10 make such memorandum to record reasons of his
inability.,
[5. Power to deal with evidence taken before another Judge.
16, Power to examine witness immediately.
¥7. Court may recall and examing witness.
8. Power of Court to inspect,
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ORDER XIX
AFFIDAVITS

RULES

l.
2.

3.

Power (0 order any point 1o be proved by adlidavit.
Power o order attendance of deponent for cross-examination.

Matters to which affidavits shall be confined.

ORDER XX
JUDGMENT AND DECREE

RULES

Bl

(¥,

6.

16.
17.
I8,

19,

20.

Judgment when pronounced.

Power to pronounce judgment written by Judge’s predecessor.
Judgment 1o be signed.

Judgments of Small Cause Court.

Judgments of other Courts.

Court to state its decision on cach issue.

Contents of decree.

Date of deceree.

Procedure where Judge has vacated office before signing decree.

Deeree for recovery or immovable property.

Decree for delivery of moveable property.

Decree may direet payment by installments.

Order, after decree for payment by installments.
Decree for possession and mesne profits.

pecree in administration suil.

Decree in pre-emption-suil.

Decrec in suit For dissolution of a partnership.

Decree in suil for account between principal and agent.

Special directions as to accounts.

Decree in suit for partition of property or separate possession ol a share

therein.
Deerce when set-off is allowed.
Appeal from decree relating to set-off.

Certified copies of judgment and decree 1o be lurnished.

Xix
186
187
Val
.
{
i "‘
* |
1
. |
\\
\
Y
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ORDERXXI 1947
EXECUTION.OF DECREES AND ORDERS ‘ '
Pa).zmem under Decree
RULES
1. Modes of paying money under decree.
2. Payment out of Court to decree-holder.
Courts executing Decrees
Lands situate in more than one jurisdiction.
[Omiitred]
Mode of transfer.
6. Procedure where Court desires that its own decree shall be executed by
another Court.
Court receiving copies of decree, etc. to file same without proof.
Execution of decree or order by Court to which it is sent.
Execution by High Court Division of decree transferred by other
Court.
y Application for Execution
10, Application for execution.
. 1. Oral application.
Wrillcnv application.
"12. Application for attachment of moveable property not in judgment-
, debtor’s possession.
13, Application for attachment of immovable property to contain certain
. particulars.
lé}. Power to require certified extract from Collector’s register in certain
cases.
,15. Application for execution by joint decree-holder.
7 e Application for execution by transferee of decree.
17.  Procedure on receiving application for execution of decree.
18.  Execution in case of cross decrees.
19.. Execution in case of cross-claims under same decree.
20.  Cross-decrees and cross-claims in mortgage suits.
21.  Simultaneous execution.
22, Notice to show cause against execution in certain cases.
23, Procedure after issue of notice.
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RULES

24.
25.

26.

27.
28.

29.

30.
3t
32.

34.

35.
36,

37

38.
39,
40,

4.
42,

43,

Process for Execution

Process for execution
Endorsement on process.

Stay of Execution
When Court may stay execution.

Power to require security from, or impose conditions upon judgment-
debtor.

Liability of judgment-debtor discharged.

Order of Court which passed decree or of appellate Court to be binding
upon Court applied to.

Stay of execution pending suit between decree-holder and judgment-
debtor.

Mode of Execution
Decree for payment of money.
Decree for specific moveable property.
Decree for specific performance, for restitution of conjugal rights, or
for an injunction.
Discretion of Court in executing decrees for restitution of conjugal ‘
rights.
Decree for execution of document, or endorsement of negotiable
instrument.

-y

Decree for immoveable property. .
Decree for delivery of immovable property when in occupancy of |
tenant. 4

Arrest and Detention in the Civil Prison

Discretionary power to permit judgment-debtor to show cause against !
detention in prison. L
Warrant for arrest to direct judgment-debtor to be brought up. .
Subsistence allowance.
Proceedings on appearance of judgment-debtor in obedience to notice
or after arrest.

Attachment of Property
Examination of judgment-debtor as to his property.

Attachment in case of decree for rent or mesne profits or other matter,
amount of which to be subsequently determined.

Attachment in case of decree for rent or mesne profits or other matter,
amount of which to be subsequently determined.
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RULES

-

44,
45.
46.

47.
48.

67.
68.
aY.
70.
71,
72.
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Attachment ol agricultural produce.
Provisions as to agricultural produce under attachment.

Attachment of debt, sharc and other property not in possession of

judgment-debtor,

Attachment of share in moveables.

Attachment ol salary or allowances of public officer or servant of
railway or local authority.
Attachment ol partnership property.
Exccution of decree against firm.
Attachment ol property in custody of Court or public officer.
Altachment of decrees.
Attachment of immoveable property.
Removal of attachment after satisfaction of decree.
Order for payment of coin or currency notes to party entitled under
decree.
Determination of attachment.

Investigation of Claims and Objections
Investigation of claims to. and objections to attachment ol attached
property.
Postponement of Sale.
Evidence 10 be adduced by claimant.
Release of property from attachment.
Disaliowance of claim to property attached.
Continuance ol attachment subject to claim of incumbrancer.
Saving of suits to establish right to attached property.

Sale Generally

Power to order property attached to be sold and proceeds to be paid to
person entitied.

Sales by whom conducted and how made.
Proclamation of sales hy public auction.

Mode of making proclamation.

Time of sale.

Adjournment or stoppage of sale.

Saving of certain sales.

Delaulting purchaser answerable for loss on re-sale.

Decree-holder not o bid for or buy property without permission.
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RULES

73,
74.

70.
77.
78.
79.
80,
81.

82,

4.
85.
86,

C®7.
88,
89,
).
91.

92.
93.
94.
95.
96.

Where decree-holder purchases. amount of decree may be taken as payment,
Restriction on bidding or purchase by officers.
Sale of Moveable Property
Sale of agricultural produce.
Special provisions relating to growing crops.
Negotiable instruments and shares in corporation.
Sale by public auction.
Irregularity not to vitiate sale, but any person injured may sue.
Delivery of moveable property, debts and shares.
Transfer of negotiable instruments and shares.
Vesting order in casc of other property.

Sale of Immoveable Property
What Courts may order sales.

Postponement aof sale to enable judgment-debtor (o raise amount of decree.
Deposit by purchaser and re-sale on default.

Time tor payment in full of purchase money.

Procedure in default of payment.

Natification on re-sale.

Bid of co-sharer 1o have preference.

Application to set aside sale on deposit.

Application Lo set aside sale on ground of irregularity or fraud.

Application by purchaser to set aside sale on ground of judgment-
debtor having no salcable interest.

Sale when to become absolute or be set aside.
Return of purchase money in certain cases.
Certificate o purchaser. |
Delivery ol property in occupancy of judgment debtor.

Delivery ol property in occupancy of tenant. '\

Resistance to Delivery of Possession to Decree-holder or Purchaser

97.
8.
99.
100.
101.
102.
103.

Resistance or ohstruction to possession of immoveable property.
Resistance or obstruction by judgment-debtor.

Resistance or obstruction by bona fide claimant.

Dispossession by decree-holder or purchaser.

Bona fide claimant to be restored to possession.

Rules not applicable Lo transteree lite pendente.

Orders conclusive subject to regular suit.
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ORDER XXII o252
DEATH,‘MA.RRIAGF; AND INSOL\(ENCY OF PARTIES | :
RULES
1. No abatement by party’s death if right to sue survives.
2. Procedure where one of several plaintiffs or defendants dies and right
(O sue services.
3. Procedure in case of death of one of several plaintitfs or of sole
plaintiff.
4. Procedure in case of death of one of several defendants or sole
defendant. :
5. Determination of question as to legal representative. -
6. No abatement by reason of death after hearing.
7. Suit not abated by marriage of female party.

When plainuff’s insolvency bars suit.

Procedure where assignee fails 1o continue suit or give security.

\Q/Efl'ect of abatement or dismissal.

10, Procedure in case of assignment before final order in suit.
11.  Application of Order to appeals.
. 12 Application of Order 10 proceedings.
. ORDER XXIII . ﬁ 257
WITHDRAWAL AND ADJUSTMENT OF SUITS
RULES
[, Withdrawal of suit or abandonment of part of claim.
2:  Limitation law not affected by fresh suit.
3. Compromise of suit.
2 . . . "
, 4. Proceedings in execution of decrees not affected.
’ ORDERXXIV = 259
PAYMENT INTO COURT
RULES
1. Deposit by defendant of amount in satisfaction of claim.
2. Notice of deposit.
3. Interest on deposit not allowed to plaintiff after notice.
4.  Procedure where plaintift accepts deposit as satisfaction in part.

Procedure where he accepts it as satisfaction in full.
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ORDER XXV 261
SECURITY FOR-COSTS

RULES : : )
1. When security for costs may be required from plaintiff.

Residence out of Bangladesh.

2. Effect of failure to furnish security.

ORDERXXVI .~ 1263
- COMMISSIONS T R ,

Commissions to Examine Witnesses ... = ..~

RULES
I.  Cases in which Court may -issue commission to examine witness.

2. Order for commission.

3. Where witness restdes within Court’s jurisdiction.

4. Persons for whose examination commission may issue. ’
5. Commission or Request to examine witness not within Bangladesh.

6. Court to examine witness pursuant to commission,
7. Return of Commission with depositions of witnesses.
When depositions may be read in evidence. !
Commissions for Local Investigations
9. Commissions to make local investigations. . T
[0.  Procedure of Commissioner. ;
Report and depositions to be evidence in suit. . !
Commissioner may be examined in person. | !
Commissions to examine Accounts .
1. Commission to examine or adjust accounts, 1
12.  Court to give Commissioner necessary instructions.
Proceedings and report to be evidence.
Court may direct further inquiry.
Commissions to make Partitions
13, Commission to make patrtition of immoveable property.
14.  Procedure of Commissioner.
General Provisions
15.  Expenses of Commission to be patd into Court.

16. Powers of Commissioners.
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RULES

17.  Attendance and examination of witnesses before Commisstoner.
18, Parties to appear hefore Commussioner.
Commissions issued at the instance of Foreign Tribunals
19, Cases in which High Court Divisions may issue Commission to
CXAMINe WILREss.
20.  Application for commission.

21, To whom commission may be issued.

22, Issue, excecution and return ol commissions, and  transmission of

cvidence to foreign Court.

ORDER XXVII 271
SUITS BY OR AGAINST THE GOVERNMENT OR PUBLIC QFFICERS
IN THEIR OFFICIAL CAPACITY
RULES
. Suits by or against Government.
2. Persons authorized o act for Government.
3 Plaints in suit by or against Government.
4. Agent for Government to receive process.
5 Fixing of day lor appearance on behalf ol Government.
! 6. Auendance of person able (o answer questions relating to suit against
Government.
7. Extension of time to enable public officer to make reference 1o
N Government.
‘, 8. Procedure in suits against public oflicer.
© 8A. No sceurity 1o be required from Government or a public officer in
Cortiin cascs.
8B. [Omiucd]
ORDER XXVIIA 273
SUITS INVOLVING ANY SUBSTANTIAL QUESTION AS TO THE INTERPRETATION
OF CONSTITUTIONAL LAw

RULES

1. Notice to the Attorney General.
2. Court may add Government as party.

Costs when Government added as party.

B

Application of Order 10 appeais.
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ORDER XXVIII . 274
SUITS OR AGAINST MILITARY OR NAYAL MEN OR AIRMEN

RULES
1. Officers, soldiers, sailors of airmen who cannot obtain leave may
authorize any person to sue or defend for them.
2.

Person so authorized may act personally or appoint pieader.

3. Service on person so authorized, or on his pleader, to be good service.

ORDER XXIX 275

Suits by or Against Corporations -

I. Subscription and verification of pleading.
2. Scrvice on corporation.

3. Power to require personal attendange of officer of corporation.

ORDER XXX 276
SUITS BY OR AGAINST FIRMS AND PERSONS CARRYING ON BUSINESS
IN NAMES OTHER THAN THEIR OWN {
RULES :
I. Suing of partners in name of lirm. ‘
2. Disclosure of partners’ names. '
3. Service. .
4. Right of suit on death of partner. - ' ‘ '
5. Notice in what capactty served. '
6. Appcuramcc of partners.
7. Noappearance except by partoers.
8. Appcarance under protest. - ' v,

9. Suits belween co-partners.

0. Sutt against person carrying on business in name other than his won.
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SUITS BY OR AGAINST TRUSTEES,; EXECUTORS AND ADMINISTRATORS

ORDER XXXI : _ 1280

RULES
1. Representation of beneficiaries in suits concerning property vested in
lrustees, ete.
2. Joider of trustees, executors and administrators.
3. Husband of married executrix not to join.
_ ORDER XXXI11 : 281
SUITS BY OR AGAINST MINORS AND PERSONS OF UNSOUND MIND
RULES
I. Minor to sue by next friend,
2. Where suit is instituted without next friend, plaint to be taken off the
file.
3. Guardian for the suit to be appointed by Court for minor defendant.
4. Who may act as next friend or be appointed guardian for the suit.
5. Representation of minor by next friend or guardian for the suit.
6. Receipt by next friend or guardian for the suit of property under decree
for minor.
7. Agreement or compromise by next friend or guardian for the suit.
v 8 Retirement of next friend.
9. Removai of next friend.
10.  Stay of proceedings on removal, etc. of next friend.
" 11, Retirement, removal or death of guardian for the suit.
r12.  Coursc to be followed by minor plaintiff or applicant on attaining
majorny.
13, Where minor co-plaintiff attaining majority desires to repudiate suit.
14, Unreasonable or improper suil.
15.  Application of rules to persons of unsound mind.
16.  Saving for Princes and Chiefs.
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ORDER XXXIII ' 288 |
SUITS BY PAUPERS z

RULES
1. Suits may bhe instituted in forma pauperis.

2. Contents of application.
3. Presentation of application.
4. Examination of applicant.

If presented by agent, Court may order applicant to bc examined by
commission.

5. Rejection of application,
6. Notice of day for receiving evidence of applicant’s pauperism.
7. Procedure at hearing.
Procedure if application admitted.
9. Dispaupcring.
10.  Cost where pauper succeeds.
I'l.  Procedure where pauper fails.
ITA. Procedure where pauper suit abates.
2. Government may apply for payment of court-fees,
3. Government to be deemed a party.
14, Recovery of amount of court-fees.

15. "Refusal to allow applicant to sue as pauper to bar subsequent
application of like nature. ]

16.  Costs. ‘

ORDER XXXIV o 294
SUITS RELATING TO MORTGAGES OF IMMOVEABLE PROPERTY. - Y

RULES
. Parties to suits for foreclosure. sale and redemption.
Preliminary decree in foreclosure suit.

Final decree in foreclosure suit.

el

Preliminary decree in suit for sale.

Power to decree sale in foreclosure suit.

N

Final decree in suit for sale.

Recovery of balance due on mortgage in suit for sale.

=

Preliminary decree in redemption suit.
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RULES
8. Final decree in redemption suit.
8A. Recovery ol balance due on mortgage in suit for redemption,
Y. Decree where nothing is found due or where mortgagee has been
overpaid. )
1. Caosts of mortgagee subsequent to decree.
11, Payment of interest.
12, Sale ol property subject (o prior mortgage.
13, Application of proceeds.
14, Suit for sale necessary for bringing mortgaged property 1o sale.
15. Mortgages by the deposit of title deeds and charges,
!
'ORDER XXXV 307
INTERPLEADER |
RULES
1. Plaint in interpleader-suits.
2. Payment of thing claumed into Court,
3. Procedure where defendant is suing plaintift.
4. Procedure at first hearing.
5. Agcms and tenants may not institute interpleader-suits.
6. Charges for plaintiff’s costs.
]
ORDER XXXVI 309 |
SPECIAL CASE
RULES
4 I Power Lo state case for Court’s opinion.,
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Stay of Proceedings and of Execution
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Registry of memorandum of appeal.
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12.
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19.
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THE CODE OF CIVIL PROCEDURE, 1908
[Act No. V of 1908]

[2 st March, 1908]
An Act to consolidate and amend the laws relating to the
Procedure of the Courts of Civil Judicature.
WHEREAS it is expedient to consolidate and amend the laws relating
to the procedure of the Courts of Civil Judicature; It is hereby enacted as
tollows:—

PRELIMINARY
Section—1: Short title, commencement and extent—(1) This Act
may be cited as the Code of Civil Procedure, 1908.
(2) It shall come into force on the first day of January, 1909.
(3) It extends to the whole of Bangladesh.

Code how far exhaustive—matters not specifically provided for.

- The essence of a Code is to be exhaustive on the matters jn respect of
which it declares the law. The Code of Civil Procedure is, therefore, to be
considered to be complete in itself and exhaustive of the matters dealt with
therein. -

Gokul -vs- Padmanund 29 C 707 PC = (1902) 29 I.A 96 (202).

The object of codification is that on any point specifically dealt with by it,
such law should be sought for in the Code. When, however, there is no
specitic provision the court must act according (o justice, equity and good
conscience,

Narendra -vs- Kamalbasini 23 C 563 PC
Murahari -vs- Bapayya, 1949 M 743
Hidaybia Textile Mills Lid. -vs- Allied Bank, PLD 987 SC 521

Contents of the Code—the Civil Procedure Code deals with procedural
matiters and not substantive rights. The procedural laws are grounded on
principles of natural justice.

Abdur Rahman & ors -vs- Sultan and ors. .

35 DLR(AD) 51 = 1983 BLD (AD) /29
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The body of the Code creates jurisdiction and 1s unaiterable except by the
legislature and the rules indicate the mode of exercising it. Therefore, the
hody must be read in conjunction with the rules.

Abdul Karim Abu Ahmed Khan Ghuznuv;' ys- The Allahabad Bank Ltd.
41 IC 598 FB =27 CWN 877

The orders and rules apply to High Courts unless the Code contains
something inconsistent.

Subitri -vs- Savi, 48 C 481 PC

// Section-2: Definitions—In this Act, unless there is anything

repugnant in the subject or context,—

) “Code” includes rules:

) “Decree” means the formal expression of an adjudication which,
sOM4r as regards the Court expressing it, conclusively determines the
rights of the parties with regard to all or any of the matters in controversy
in the suit and may be either preliminary or final, Tt shall be deemed to
include the rejection of a plainf and the determination of any question
within section 144, but shall not include- - .

(a) any adjudication from which an appeal lies as an appeal from an
order, or
(b) any order of dismisal for default.

Explanation-A decree is preliminary when further proceedings have
1o be taken before the suit can be completely disposed of. It is final when
/ such adjudication completely disposes of the suit. It may’ be partly
1 preliminary and partly final:

“decree—holder” means any person in whose favour a decree has
been passed or an order capable of execution has been made:

(4) “district” means the local limits of the jurisdiction of a principal
Civil Court of original jurisdiction (hereinafter called a *“District
Court”), and includes the local limits of the ordinary original
civil jurisdiction of the High Court Division:
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(5) “foreign Court” means a Court situate beyond the limits of
Bangladesh which has no authority in Bangladesh and is not
established or continued by the Government:

@ “foreign judgment” means the judgment of a foreign Court:

(7) “Government Pleader” includes any officer appointed by the

Government to perform all or any of the functions expressly

imposed by this Code on the Government Pleader and also any
pleader acting under the directions of the Government Pleader:

(8) “Judge™ means the presiding officer of a Civil Court:

“judgment” means the statement given by the Judge of the
grounds of a decree or order:

£ ~ ‘e LE) . .
-.v@ Judgment—debtor” means any person against whom a decree has
—o - -7 . i
been passed or an order capable of execution has been made:

A1) “legal representative” means a person who in law represents the
estate of a deceased person, and includes any person who
intermeddles with the estate of the deceased and where a party-
sues or is sued in a representative character the person on whom
the estate devolves on the death of the party so suing or sued;

(12) “mesne profits” of property means those profits which the person
in wrongful possession of such property actually received or
might with ordinary diligence have received therefrom, together
with interest on such profits, but shall not include profits due to
improvements made by the person in wrongful possession:

(13)"moveable property” includes growing Crops:

@) “order”-means the formal expression of any decision of a Civil
Court which is not a decree:

(15} “pleader” means any person entitled to appear and plead for
another in Court:

(16) "prescribed™ means prescribed by rules:

(17)“public officer” means a person falling under any of the
following descriptions, namely:—

(1) every Judge;

(ir) every member of the Civil Service of the Republic;
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(iii) every commissioned or gazetted officer in the military, naval or
air forces of Bangladesh while in the service of the Republic;

(iv) every ofticer of a Court of Justice whose duty it is, as such
officer, to investigate or report on any matter of law or fact, or to
make, authenticate or keep any document, or to take charge or
dispose of any property, or to execute any judicial process, or to
administer any oath, or to interpret, or to preserve order, in the
Court, and every person especially authorized by a Court of
Justice to perform any of such duties,

(v) every person who holds any office by virtue of which he is
empowered to place or keep any person in confinement;

(vi) every officer of the Government whose duty it is, as such officer,
to prevent offences, to give information of offences, to bring
offenders to justice, or to protect the public health, safety or
convenlence; ‘

(vii)every officer whose duty it is, as such officer; to take, receive,
keep or expend any property on behalf of the Government, or to
make any survey, assessment or contract on behalf of the
Government, or to execute any revenue-process, or to investigate,
or to report on, any matter affecting the pecuniary interests of the
Government, or to make, authenticate or keep any document
relating to the pecuniary interests of the Government, or (0
prevent the infraction of any law for the protection of the
pecuniary interests of the Government; and

(viii) every officer in the service or pay of the Republic. or
remunerated by fees or commission for the performance of any
public duty:

(18) “rules” means rules and forms contained in the First Schedule or
made under section 122 or section 125:

(19)“share in a corporation” shall be deemed to include stock,
debenture stock, debentures or bonds: and .

(20)“signed”, save in the case of a judgment or decree, includes
stamped. ‘

‘Rx g)Decree”
The important elements of decree are:-
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i} there must be a formal expression of adjudication;

i) there must be conclusive determination of the rights of the
parties;

i) the determination must be with regard to all or any other matter
in controversy; and

v} the expression of an adjudication must be in a suit.

The importance of the definition of the word “decree” rests on the fact that
by reference to it, the right of appeal is determined, the aim being to permit.
an appeal from an adjudication which purports to settle the rights of the
parties, though it does not completely dispose of the suit, e-g- preliminary
decree.

The decree may be either preliminary or final, or may be partly preliminary
and partly final. These terms have been defined in the explanation,

Preliminary decree _

Preliminary decrees are passed, when, after the decision of the suit, the
court has to stay its hand in order to mark out the consequences on which
the complete disposal of the suit depends. These consequences may be
arithmetical as in an account suit, or ministerial as in a partition suit, or
contingent as in & mortgage suit. It is only on such preliminary decrees that
a right of appeal is given. No doubt the decision of a single issue may, in
certain cases, lead to a decree, e.g. when the whole suit, and not part of it,
Is dismissed as time barred. But an interlocutory decision on each and
every point in issue between the parties, 1s not a ‘decree’ within the
meaning of S. 2(2).

The cases where the legislature contemplated the preparation of a
preliminary decree, are specified in rules 12-18 of Order XX of the Code.
Ax to appeal from preliminary decree, sec S. 97. A preliminary decree may
be passed in the following classes of suits:
(ix) In suits for possession of immovable property and for rent or mesne
profits. (Or XX r. 12. Form No. 23 Appendix D. Sch. 1)
(i) In suits for partition of revenue-paying estate under section-54.
(111} In suits for partition of any other immoveable property under Or.20r, 18.
(iv)  Insuits for partition under Act 1V of 1893,
(v) In suits for account between plll]Llpd| and agent. (Or. 20, 16. Form
No. 21 App. D. Sch. 1),
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(vi)  In all other suits in which 1t is necessary to ascertain the amount of
money due to one party from another, that an account should be taken.
(Order 20. 1. 16).

(vii) In suits for foreclosure of mortgage. (Or. 34, r. 2, Form No. 3. App. D.
Sch. ). '

(viil) In suits for leclempnon of a mortgage. (Or. 34, r.7. Form No. 7 App.
D. Sch. ).

(ix)  In suits by creditors or by legatees for administration. (Or. 20 r. 13;
Form No. 7 App. D. Sch. I).

(x) In suits for dissolution of partnership and accounts (Or. 20 r. 15;
Form No. 21 App. D Sch. I).

(xi)  In suits for pre-emption (Or. 20. 1. 14)

(xii} In suits for sale (Or. 34 r. 4; Form No. 5. App. D. Sch. D)

The above list is not exhaustive and does not preclude the court from passing
a preliminary decree in cases not expressly provided for in the Code.

Duattatreva -vs- Rudhabai 45 B 627
Raju Peri Mohon -vs- Manohar, 27 CWN 989

Slmlldlly in suits mentioned in Order XX the Court is not bound to pass a
preliminary decree and may pass a decree for the amount due stmwhmway if
it does not involve elaborate accounting.

Vellivappa -vs- -Ve/luyuppa, 1930 M 721;
Hurronath -vs- Krishna, 14 C 147

N i; inal decree
A final decree is one when the adjudication completely dxsp()ses of the suit,

that is, when it is suchg Ll\éx_\the court which makes it cannot “alter or
reconsider i, except On.(l\t:VKI‘t‘,W» FOl_tQu:ns_oLfmﬂl&LﬁL seﬁ_Appa_Da_Sj.Jlﬂ_‘\
A coui_l’s/cggn)\et_el_o make hml ‘decrees _in all suits except where a
‘preliminary decree is necessary.

A u" -
Partly preliminary and partly. fmhl
« In a suit for possession and'mésue profits, the decree for possession Js a

preliminary decree, and the m«,sue profits are dscutamable in the final

def"eu )

\-'
A decree shall be deemed to mdudn,—

rejection of plaint and |
questions within sectlon 144—-
/'—/ x

e

<



1908: Act V] CIVIL PROCEDURE CODE 5.2 7

An order rejecting a plaint on the grounds mentioned in clauses (a) to (d) of

/ a) Rejection of plaint'@_ .

Or. VI r. t1, 1s a decree and is, therefore, appealable under S. 96, but
rejection of plaint does not preclude the plaintift from presenting a fresh
plaint in respect of the same cause of action under Or. V1L r. 13, proyided he
is not barred by lapse of time and so, a plaintitf whose plaint is ]6] d may
either appeal against the order or can present a fresh plaint, plgwded he is
not barred by lapse of time.

) Question within Section 144,
Determination of any question under S. 144 is a decree. It means the
determination of a question directly concerned by the section, and not one

incidentally connected with or collateral to the decision of any such question.

The decision must be on the merits of the application for restitution. The
question of limitation is one collateral to the merits of the application for
restitution and i1s not, therefore, a question within section 144, and as such,
the determination of limitation is not a decree as defined in S. 2 (2).
“Decree” shall not include:
a) any adjudication from which an appeal lies as an appeal from an
order. Orders which are so appealable are specified in S.104 and
Or. 43. 1. | of the Code;
by any order of dismissal for default.

Distinction between decree and order; @__.

The principal points of distinction between a decree and an order is that an
adjudication which amounts to a decree is generally appealable, but an
order is not so, and is appealable in exceptional cases as specified in S. 104
read with Or. 43 r. | of the Code.

Decree cannot be different from judgment.
The decree has to agree with the judgment.
See section 33 and Or. XX 1. 6 and 7.

Decree niust be formaily drawn up -
The decision of the court must be expressed in the 1‘01 m of a decree. Mere
recording a finding in the judgment without drawing up a decree in the
prescribed form, or a finding on a particular issue without embodying it in
the decree, is not a decree.
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An adjudication cannot be regarded as a decree, unless formally drawn up
as such, or at all events can be so drawn up. Omission to draw up the
decree does not atfect the right of a party to prefer appeal.

Following are Decrees

When an order was made in a suit and it amounted to the formal expression
of an adjudication which so far as regards the court expressing i,
conclusively determined the rights of parties with regard to one of the
matters in controversy in the suit, namely, whether the judgment-debtor
was an agriculturist and entitled therefore to have his debt discharged or
reduced under the Act. The order was a decree within the meaning of S.
2(2) and an appeal lay under S. 96.

Adaikappa -vs- Chandra Sekhara
PLD 947 PC279 = 1948 PC 2

In a suit to have partnership accounts taken, and for that purpose to have
various matters decided by the court, the court “declared™ that the
partnership in question was dissolved as from first July, 1907 and then
“ordered and decreed” that “It is referred to the Assistant Referee of the
court to take the following inquires, that is to say: {i) to inquire who were
the partners who were entitled to share in the assets and goodwill of the
said partnership business; (ii) to take account of the dealings of the parties
with the assets of the said partnership business™. It was held that the
adjudication was preliminary decree within S.2 and S. 97.

Ahmed Musaji Saleji and others -vs- Hashin Ebrahim Saleji and
others 1915 PC 116

Order cannot be separated into elements some of which are orders and
others decrees.

Ahmed Musaji Suleji und others -vs- Hashin Ebrahim Saleji and
others 1915 PC 116

An order dismissing an appeal determines the rights of the parties with
regard to all the matters in controversy and is as such a decree. Partition
suit ended in a compromise decree. Later application was filed for drawing
up the final decree. Question arose whether the compromise decree was a
preliminary or a final decree.

It has been held that the compromise decree has determined the rights of
the parties by allotment of respective shares to the plaintiffs conclusively,
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but the suit itself has not been disposed of completely because physical
division of the properties in terms of the compromise decree has not been
brought on record by either party to the suit and hence the compromise
decree was a preliminary decree and not a final decree within the meaning
of §.2(2) of the Code of Civil Procedure.

Abdul Gani being dead his heirs Md. Harunur Rashid and
others -vs-Raja Mia and others. 2 BSCR 318

Determination of a question under section 144 is available to the Small
Causes Court and an order passed therein shall be deemed to be a decree
though no appeal lies theréfrom. in such a case. It is a distinct case of
‘Decree’ where no appeal lies but remedy in accordance with the provision
of the Act lies from such decree.

Sayed Ali -vs- Sree Gopal Chandra Das and ors. 4 B.S.C.R. 22/

In view of the definition of decree whether adjudication about costs can be
said to be the determination of the rights of the parties in a suit. If costs
have been claimed, the decision about costs in a decree is necessarily an
adjudication which ‘determines the rights of the parties” with regard to a
controversy in the suit. Since appeal can be filed against a decree in its
entirety or against that part of the decree which the aggrieved party wishes
to challenge, a party, if aggrieved, by the rejection of claim for costs can
file an appeal under section 96 against the adverse decision regarding costs.

Wesr Pakistan (Now Govt, of NW.F.P.) —vs- Haji Mohammed Ismail and
others. PLJ 1980 SC. 2

2(5) Foreign Court
Two conditions must be satisfied in order to bring a court within the
definition of a foreign court:
() it must be situated beyond the limits of Bangladesh.
(b) it must not have been established or continued by the
Government of Bangladesh.

\M(ﬁ) Foreign Judgment also includes decree.
Ershad Ali -vs- Syed Azizul Hug 3 BSCR 141

2(9) Judgment
The essentiul element of a judgment is that there should be a statement
{ the grounds of the decision.

W(hﬂ(:_CInH“{H-l Shukla -vs- Khulachand Baghel and ors.
(1@5(‘. 1099 (1113)

Vs
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2(10) Judgment-debtor

Judgment-debtor is a person against whom a decree has been passed or an
order capable of execution has been made.;-{lA person who is a party to the
suit against whom no decree has been passed is not a judgment-debtor.

\/éﬁnmpru.md Pal and others -vs- Mirtunjay Pal and others
1968 C 547 (548)

2(14) @rder

Order as defined in S. 2 (14) means the fermal expressien of any decision
of a civil court which is not a decree. It is analegeus te a decree and
generally has the essential attributes of a decree but as it arises out of a
proceeding not being a suit, it does not amount te a decree.

Mcd. Shariatullah -vs- Ashrafin Nessa
28 DLR (SC) 91 = 5 BLR(AD) 12

2(15) Pleader

« The term “pleader” as defined in S. 2 (15) is used in a much larger
sense than its significatian under the Legal Practitioners Act according to
which it is restricted ta the class of practitioners who are entitled to practise
only in courts subordinate te High Caurt.

Jogesh Ch. Mukherjee (Petnr.) 5 DLR 169

Section=3: Subbordination of Courts.— For the purposes of this
Code, the District Court is subordinate to the High Court Division, and
every Civil Court of a grade inferior to that of a District Court and every
Court of Small Causes is subordinate to the High Court Division and
District Court.

Section—4: Savings.—(1) In the absence of any specific provision to
the contrary, nothing in this Code shall be deemed to limit or otherwise
affect any special *  * law now in force or any spectal jurisdiction or
power conterred, or any special form of procedure prescribed, by or under
any other law for the time being in force.

(2) In particular and without prejudice to the generality of the
proposition contained in sub-section (1), nothing in this Code shall be
deemed to limit or otherwise affect any remedy which a landholder or
landlord may have under any law for the time being in force for the
recovery of rent of agricultural land from the produce of such land.
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The meaning of the saving clause is that if anything in the Code is in
conflict with anything in a special law, the Code shall not prevail to
override the inconsistent provisions.

Aga Md. -vx- Cohen 13 C 221

Application of the Code is not barred where the special law is silent.

Scahadatr -vs- Md. Hossain 57 CWN 948

“Power™ includes also execution procedure. If the special law confers a
special power on the executing court, that provision shall override the
corresponding provision of the Code.

Ram Abhilakh -vs- Rum Jas 1966 A 218

Wegaction-5: Application of the Code to Revenue Courts.—(})
Where any Revenue Courts are governed by the provisions of this Code in
those matters of procedure upon which any special enactment applicable
to them is silent, the Government may, by notification in the official
Gazette, declare that any portions of those provisions which are not
expressly made applicable by this Code shall not apply to those Courts, or
shall only apply to them with such modifications as the Government *
may prescribe.

(2) “Revenue Court” in sub-section (1) means a Court having
jurisdiction under any law to entertain suits or other proceedings relating
to the rent, revenue or profits of land used for agricultural purposes, but
does not include a Civil Court having original jurisdiction under this Code
to try such suits or proceedings as being suits or proceedings of a civil
nature,

Section—6: Pecuniary jurisdiction.—Save in so far as is otherwise
expressly provided, nothing herein contained shall operate to give any
Court jurisdiction over suits the amount or value of the subject-matter of
which exceeds the pecuniary limits (if any) of its ordinary jurisdiction.

For pecuring jurisdiction of the different grades of court, see sections 3. 18
and 19, Civil Courts Act, 1887 (Act XV of I887).
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Section-7: Small Cause Courts.—The fellewing provisions shall

net extend te Ceurts constituted under the * * Small Causes Ceurts Act,
1887,) % * er te courts exercising the jurisdictisn ef a Court ef Small

Causes under the said Act, that is te say,—

(a) so much of the body ef the Ceade as relates te—
(x) suits excepted from the cegnisance of a Ceurt of Small
Causes;
(11) the execution of decrees in such suits;
(iii) the execution of decrees against immeveable pmpelty and

y

(b) the fellowing sections, that is t® say,— . r
section 9, : 5}%
sectiens 91 and 92,
sectiens 94 and 95, so far as they autherise er relate te—

(1) erders tor the attachment of immeveable preperty,
(11) injunctiens,
(iii) the appsintment f a receiver @f immoveable property, or

(iv) the interlocutery erders referred te in clause (e) of section
94, and sections %@ te |12 and 115.

Section-8: [ Presidency Small Cause Courts. | Omitted by A. @., 1949



