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F

Justice Latifur Rahman	 Supreme Court
Chief Justice of Bangladesh

	
Dhaka- 1000.

FOREWORD

Mr. Justice Nairnuddin Ahmed, Member, Law Commission and former Judge of
the Supreme Court of Bangladesh, High Court Division has given me the draft
copy of his book 'Civil Procedure Code' for my perusal and writing a foreword.

I understand that this is the first complete book on Civil Procedure Code written

since Bangladesh came into being. It contains several citations of important
cases from our jurisdiction. The author has incorporated many important
references of the Indian Jurisdiction and of both the Divisions of the Supreme
Court of Bangladesh which will be of great help to the Judges, practising
lawyers, academicians and others who are connected with the civil justice
system in Bangladesh.

This book on Civil Procedure Code will be of practical help to the young trial
Judges of the civil Courts in Bangladesh as this is a complete Code with all
amendments. The author has taken a.great care in incorporating all amendments

before 14' August, 1947 to make a comprehensive book on the Code of Civil
Procedure.

Justice Ahmed has given great care and attention to the writing of this book. I
have no reasons to doubt that it will be an important addition to the existing
books on Civil Procedure Code. I am sure that the work will bring much credit to
the writer.

I wish the book good currency and appreciation at both home and abroad.

Justice Latifur Rahrnan

Chief Justice of Bangladesh
I' August, 2000
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INTRODUCTORY REMARKS

It gives me great pleasure to note that the Bangladesh Institute of Law and
International Affairs (BILIA) is going to publish a comprehensive commentary
on the Code of Civil Procedure, 1908 which is the outcome of a project study
undertaken by BILIA in 1990 sponsored by the Asia Foundation.

In this regard I would like to record my sincerest appreciation to Mr. Justice
Naimuddin Ahmed, Member. Bangladesh Law Commission and Member of the
Executive Council of BILIA for his painstaking work in writing an exhaustive
and critical commentary on the Code as a comprehensive and unique
compendium on the Civil Procedure Code of the Sub-continent. This book,
setting a precedent in publication on the Code in Bangladesh, will no doubt be of
considerable use to the members of the Judiciary and the Legal Profession.

I would fail in my duty if I did not acknowledge the initial support of Asia
Foundation given to BILIA in the shape of seed-money which actually gave us
the encouragement to undertake such an onerous task.

Lastly, I would like to express my regret for the delay in the publication of the
book due to circumstances beyond our control.

Syed Ishtiaq Ahmed

Chairman. BILIA



PREFACE

About five years ago while I was a sitting Judge of the Supreme Court, High
Court Division, Syed ishtiaq Ahmed, Bar-at-Law, who happened to be the
Chairman of the Bangladesh Institute of Law and International Affairs (BILIA),
came one day to my chamber with a hunch of typed papers and requested me to
pay a cursory glance over those papers which, he said, were it draft of it
Commentary on the Code of Civil Procedure, 1908, prepared by a group of
consultants engaged by the Institute. I reluctantly agreed having very little time
then to do any work other than judicial work.

When I opened the packet I found that the typed papers left by Mr. Ahmed
contained hardly anything other than a few synopses copied from some current
textbook available in the market. Even the Sections and the Orders of the Code
were missing. I informed Mr. Ahmed accordingly. With undaunted perseverance.
he insisted that I should write what he called a Bench Book oil Code of Civil
Procedure, 1908,  even if it took ten years to do so. On his insistence, I undertook
the work but did not take ten years but it little more than five years to complete
it. So, the initiative is his and the labour is mine. But for his initiative I would
never have employed my labour.

This book is primarily meant for the new-comers on the bench in the civil courts,
and, in this context, it may he called a Bench Book.

While going through the hare text published by the Government and the text
books available in the market since Pakistan period it was noticed that
amendments of the Code made by the Calcutta High Court under section 122 of
the Code from time to time between the coming into force of the Code oil
January, 1909 and the partition-of British India into India and Pakistan and the
partition of Bengal into East Pakistan (now Bangladesh) and West Bengal on 14'
August, 1947, were excluded although these amendments are laws in force in
Bangladesh in view of Section 18(3) of the Indian Independence Act, 1947 read
with Article 224 of the Constitution of Pakistan. 1956, Article 225 of the
Constitution of Pakistan, 1962 and Article . 149 of the Constitution of
Bangladesh. Without these amendments the Code is incomplete. Efforts have,
therefore, been made to collect these amendments and to include them in this
hook in order to make the hook complete.

The book is aimed at enabling the new-comers to understand and apply the
Sections and the Orders of the Code in dealing with civil suits and cases. As
such, citations have been generally confined to those cases the interpretations in



which have been accepted as binding within the territory of Bangladesh.
Contrary views which have been accepted as good law in territories other than
Bangladesh have been generally avoided except in one or two isolated cases.

Along with the case laws references have also been made to the corresponding
rules in the Civil Rules and Orders, Volume I and the Civil Suit Instructions
Manual and the forms prescribed in Schedule I of the Code and the Civil Rules
and Orders, Volume II.

Before I conclude, I must record my thanks to Syed Ishtiaq Ahmed, Bar-at-Law,
Chairman, BILIA, Mr. M. Amir-ul-islam, Bar-at-Law, Honorary Secretary,
BILIA and Mr. Waliur Rahman, formerly, Secretary, Ministry of Foreign
Affairs, Government of Bangladesh and now Director, BILIA, for the initiative
they have taken in goading me to continue and complete the work. Messers Md.
Abdul Wadud, Assistant Bench Officer, Supreme Court, High Court Division
and Md. Mahbubur Rabman, Computer Programmer. BILIA, deserve special
thanks for the enormous Libour they have undertaken to take clown dictation
from me continuously for several years and then prepare the manuscript.

I also express my profound gratitude to His Lordship Hon'ble Mr. Latifur
Rahman, the Chief Justice of Bangladesh, for kindly consenting to write the

Foreword of the book.

Lastly, it will he an act of highest ingratitude if I do not mention Sultana, my

wife, whose encouragement and support revived me whenever I became

exhausted and thought of abandoning the work.

Iii spite of the best care taken by all concerned, I have no doubt that there are
mistakes and errors in the book and for them the entire responsibility is mine. All
suggestions from any quarter for removing these errors are welcome and will he
highly appreciated.

Naimuddin Ahmed
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BARRISTER-AT-LAW

HONORARY SECRETARY'S NOTE

I deem it a great honour and a privilege in writing the Note on the book on the
Code of Civil Procedure, written by Mr. Justice Naimuddin Ahmed, Member,
Law Commission. The Code of Civil Procedure enacted in the early part of the
20th century (1908) is still governing the procedural law relating to civil litigation.
The Code is mainly divided into two parts, i.e., Sections and Orders. Main
principles are contained in the Sections and detailed procedures regarding the
matters dealt with by the Sections are further specified and elaborated in the
Orders. Under Section 122 of the Code, Supreme Court has power to make rules
regulating the procedure of both the Divisions of the Supreme Court as well as of
the Subordinate Courts. The Supreme Court has been given wide power to alter or
add, amend or annul any of the rules. Civil Rules and Orders thus serve as an
important instrument. A thorough knowledge of the Code as well as of the Civil
Rules and Orders (CR&O) is an imperative for understanding the full implication
of the procedural law, regulating our justice delivery system. This book will no
doubt hell) in developing the knowledge as well as in understanding as to how the
Code can be used as a guide to give relief to the litigants.

This book on the Code not only gives reference to leading case laws on each of the
Sections but also provides a helpful guideline by giving cross references to various
Orders which are related to the Sections as well as reference to CR&O contained in
Civil Suit Instruction Manual. The book, therefore, may act as a handy reference
for judges and advocates for getting a quick overview not only of the Sections but
also the interconnection of the Sections with various Orders and Rules. Mr. Justice
Naimuddin Ahmed has had long experience as a Judge in all the tiers of the
Subordinate Courts as well as being a judge of the High Court Division of the
Supreme Court. Mr. Justice Ahmed also served as the Registrar of the Supreme
Court for a considerable period. Hence he is most competent to write a book on the
Code of Civil Procedure as this Code guided him all through his career as a Judge.



Now, that he sits as a Member of the Law Commission, Mr. Justice Naimuddin

Ahmed may reflect adequately upon the Code. In this book Mr. Justice Naimuddin

Ahmed very advisedly kept himself away from his comments and reflections as

anxiety to help the judges and advocates for using this Code as a guide to their

practice is well reflected in the planning of the book. The book is presented in a

concise and compact manner. Reference is given to the most relevant and leading

case laws under each of the Sections. Citations are made from AIR, ILR, CWN,

BLD, DLR, Indian Appals, PLD and CR&O for the purpose of charting out a

pathway'. This will help the practitioners and judges to remain on the right track.

There is a growing demand for speedy disposal of the case and reduce unnecessary

and unbearable delay in the disposal of cases. It is expected that the Judges may

use this book in planning each of the cases pending before them. This book along

with CR&O, it is hoped, can act as a handy tool for the Judges both in case

management as well as in the quick disposal of cases.

This book, therefore, may act as a guide book for all practitioners and judges a like.

M. Amir-U] Islam

Barrister-at-Law

.Honorary Secretary

BILIA
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Director's Note
Long ten years and-ten days --------sounds rather daunting. But a compendium of

laws, case laws, and rulings of the Honorable Courts such as this can reasonably

take this time : it is a serious and substantive work.

My deep appreciation goes to all the members of the Executive Council

particularly Syed Ishtiaq Ahmed, Shah AMS .Kibria Barrister Amirul Islam and

Professor K. A. A. Kuaniruddin for the guidance and inspiration they have given

to me since the day I assumed charge in August 1998. I must, however single out

the author of this work Justice Naimuddin Ahmed. Who found time in inspite of

his heavy workload to reach out to places to get useful case-laws and judgements;

he ferreted out materials from sources at home and abroad.

As a member of the law commission, he is busy. But as an author, he was untiring

and never felt restrained.

In Bangladesh when we are working hard to restore rule of law in its true sense,

this book is certainly a valuable contribution. In a country where even the

Constitution was mangled and distorted mostly by extra- Constitutional forces

over a long period of time, such a work could not have come at a more propitious

time.

Bangladesh Institute of Law and International Affairs shares the joy and pride

together with the Asia Foundation in this production, which will, I am confident,

assist enormously in promoting greater transparency and accountability in the

administration of Justice in Bangladesh.

Waliur Rahman

Director, BILIA



ABBREVIATIONS

The All India Reporter (AIR), Bombay series, Calcutta series, Madras series, etc.
have been cited thus:— 1931 B, 1931 C, 1931 M, &c.

The Indian Law Reports (ILR) Bombay, Calcutta, Madras. etc. have been cited
thus:— 31 B. 31 C, 31 M, &c.

The Calcutta Weekly Notes (CWN) have been cited thus 31 CWN. 32 CWN. &c.

The Calcutta Law Journals (CU) have been cited thus:— 31 CU. 32 CU, &c.

The Bangladesh Legal Decisions (BLD) have been cited thus:-1981 BLD, 192

BLD, &c.

The Dhaka Law Reports (DLR) have been cited thus:— 31 DLR, 32 DLR. &c.

The Indian Appeals (IA) have been cited thus:— 31 IA, 32 IA. &c.

The Pakistan Legal Decisions (.PLD) have been cited thus:-3I PLD, 32 PLD. &c.

The Civil Rules And Orders (CR&O), Volume .1 has been cited thus:—C.R. & 0.



Addenda

In Section 44A: Add the following note: -

The Government has declared Fiji to be a reciprocating territory and

the Supreme Court of Fiji to be 'a superior Court of the territory for the
purposes of this section, vide Gazette of Pakistan, 1949, Pt. 1, page 275.

Certain Courts of Pakistan have been declared to be superior Courts
for the purpose of Part I of the Foreign Judgements (Recirocal Enforcement)
Act, 1933 (23Geo. 5, ch. 13). vide Gazette of Pakistan, 1953 Pt. 1, pp 143-
144.

The Government has declared the Colony of Singapore to be a
reciprocating territory, and the Supreme Court of Singapore to be a superior

Court of the territory for the purpose of this section, vide Gazette of Pakistan,
1954, Pt. I. p. 106.

Certain Courts in Pakistan have been declared to be Superior Courts
for the purpose of section 5 of the Reciprocal Enforcement of Judgement
Ordinance of Singapore, vide Gazette of Pakistan, 1954,. 	 Pt. I, p. 296.

The Government has declared the Australian Capital .Territory to be a
reciprocating territory, and the Supreme Court of Australian Capital territory
to be a superior Court of the territory for the purposes of this section, vide
Gazette of Pakistan, 1957, Pt. I, p. 174.

The Government has declared New Zealand including the Cook
Islands (including Nive) and the Trust Territory of Western Samao to be

reciprocating territory, and the Supreme Court of New Zealand to be a
superior Court of that territory for the purposes of this section (w.e.f. .7 1h

August 1958), vide Gazette of Pakistan, 1958, Pt.I. p. 455.

The Government has declared the Northern Territory of Australia to
be a reciprocating territory and the Supreme Court of the said territory to be a

superior Court of the territory for the purposes of this section, vide Gazette of
Pakistan, 1959, Pt. I, p.425.

In Section 112: Add the following note:-

"This section does not confer a right of appeal to the Appellate
Division. It merely declares that the constitutional prerogative of the

Appellate Division to grant special leave to appeal to the Appellate Division
is not limited by anything contained in the Code."

In Rule 2 of Order IV: After the words, "particulars of every , suit", insert the
words, "except suits triable by a Court invested with jurisdiction of a Court of
Small Causes under the Provincial Small Causes Courts Act, 1887",



The above insertion was made by rule made by the Calcutta High Court under section
122 of the Code vide Notification No. 8579- G-dated 26-7-1938.

In Rule 43 of Order XXI: After the words, "shall be made by actual

seizure", insert the words, "at the identification of the decree-holder or his

agent",

The above insertion was made by rule made by the Calcutta High Court under section
122 of the Code vide Notification No. 4440-G dated 29-05-1941.

In Rule 44 of Order XXI: After the words, "attachment shall be made",

insert the words, "at the identification of the decree-holder or his agent".

The above insertion was mde by rule made by the Calcutta High Court under section
122 of Code vide Notification No. 4440 dated 29-05-194!.

In Sub-rule (2) of Rule 54 of Order XXI: After deleting the full stop, add

the following words, "and also, where the property is situated within the

cantonment limits, in the office of the local Cantonment Board and the

Military Estates Officer concerned."

The above addition was made by rule made by the Calcutta High Court under section
122 of the Code vide Notification No. 6149-G dated 26-7-1941.

In Rule 1 of Order XLII: For Rule 1, substitute the following:-

"1. The rules of Order XLI shall apply, so far as may be, to appeals from

appellate decrees:

Provided that every memorandum of appeal from an-appellate decree

shall be accompanied by a copy of the decree appealed from and also (unless
the Court sees fit to dispense with any or all of them), by copies of the
judgment on which the said decree is founded and of the judgment and decree	

./

of the Court of first instance"..

The above substitution was made by rule made by the Calcutta High

Court under section 122 of the Code vide Notification No. 1750-G dated 15-

2-1938.



Corrigendum

P. 11, line 2 from end, for "pecuring" read "pecuniary".
P. 14, line 12 from top, for "both the suit" read "both the suits".

P. 17, line 15 from top, for "Jotindra" read "Jyotirupa" and P Xli, line 16 from

end, for "Jotindra" read "Jyotirupa".
P 28, line 16 from top, for "P410" read "P228".
P. 30, line 9 from end, for "Ranchandar" read "Ranchordar" and P lix, line 2

from top, for "Ranchandar" read "Ranchordar".
P. 36, line 9 from end, for "exercise" read "exercised".

P. 39, line 14 from end, for "Ommitted" read "Omitted".
P. 43, line 8 from top, for "violable" read "voidable".

P. 54, line 14 from top, for "Drab" read "Dorab".

P. 56, line 3 from top, for "proceeding" read "preceding".

P. 58, line 10 from end, for "626" read "126".

P. 59, line 8 from end, for "225-226" read "226-227".
P. 59, line 6 from end, for "Or.21, r.99" read "Or.21, r. 98".

P. 59, line 6 from end, after "Or. 21, r. 98;" add "for resistance by bonafide

claimant, Or. 21, r. 99;".
P. 1.00, line 4 from .top, for "miss-description" read "mis-description"..
P. 105, line 11 from end, for "accounting" read 'according".
P. 119, line 6 from top, delete the bracket before "or" and insert the bracket
after "or".

P. 124, line 17 from top, for "1938" read "1928".
P. 124, line 4 from end, for "page-1648" read "page 1643".

P. 125, line 18 from end, for "property" read "properly".
P. 129, line 11 from top, for "38-41" read "31-40".
P. 130, line 10 from end, for "on" read "or".

P. 138, line 19 from end, for "describti.on" read "description".
P. 142, line 2 from end, for "38-41" read "38-40".
P. 148, line 2 from end, delete "the Court may make an order thai".
P. 161, line 16 from top, for "163" read "164".

P. 171, line 1.2 from top, after "or" insert "of'.
P. 173, line 6 from top, for "on" read "or".
P. 173, line 7 from top, after "fixed" insert "by".
P. 174, line 12 from end, for "in delivering" read "by delivering".
P. 180,. line 8 from .top, after "one of the parties" insert "or both parties".
P. 192, line 11 from top, for "For" read "Form".
P. 200, line 2 from end, for "385" read "735".
P. 201, line 2 from top, for "for execution" read "for the execution".
P. 201, line 14 from end, for "count" read "court".

P. 206, line 3 from end, for "condition" read "conditions".
P. 206, line 2 from end, for "think" read "thinks".



1-
P. 240, line I and 2 from top, read this note after Rule 86 and then insert

"Baijnath-v-Maheep, 16 C 55; Ramdial-vs-RamdaS, IA 181".

P. 241, line 11 from end, insert" ,coma" after "irregulari,ty".

P. 242, line 18 from top, for "compatent" read 'competent".

P. 245, line 16 from end, for "rules" read "rule".

P. 248, line 11 from top, for "133" read "173".

P. 250, line 10 froth top, for "250" read "198".
P. 252, line 7 from top, for "one or" read "one of'.
P. 266, line 10 from top, for "Judabendra" read "Jadabendra".

P. 297, line 17 from end, for "therefrom" read "therefrom of'.

P. 302, line 17 from end, for "his" read "him".

P. 306, line 5 from top, for "37" read "38".
P. 314, line 7 from top, for "proceeding" read "preceding".

P. 314, line 14 from end, for "summon" read "summons".

P. 320, line 9 from end, for "22" read "122".

P. 320, line 5 from end, for "273" read "283".
P. 327, line 5 from top, for "willful" read "wilful".

P. 331, line 9 from end, for "or" read "and".

P. 335, line 15 from top, delete
	

coma",coma" after "the Court".

)

	

	 P. 337, line 9 from top, for "terns" read "terms".
P. 347, line I I from end, for '(i)" read "(i)(a)".

P. 358, line 7 from top, for "675" read "676".
P. 360, line 10 from end, for "Where" read "When".
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Civil. PROCEDURE CODE

TUE CODE OF CIVIL PROCEDURE, 1908
(Act No. V of 1908)

CONTENTS
Foreword by Hon'ble Mr. Justice Latifur Ralirnan
Chief Justice of Bangladesh
Introductory Remarks by Syed Ishtiaq Ahmed
Chairman, BILIA
Pre face by Justice Naimuddin Alznzed
Member Law Commission
Honorary Secretary's Note by Barrister M. Amir-Ul-Islarn
Honorary Secretary, BILIA

• Director's Note by Wuliur Rahinaii
Director, BILIA

• Abbreviations
I dI)k ol Cases

SECTIONS
Short title, commencement and extent.

2.	 Definitions.
b.	 Subordination of Courts.
4. Savings.
5. Application of the Code to Revenue Courts.
6. Pecuniary jurisdiction.
•7.	 Provincial Small Cause Courts.
8. Presidency Small Cause Courts.

I
	 PART!

SUITS IN GENERAL

.IURISOICTION OF THE COURTS AND res judicata

SECTIONS
9. Court to try all civil suits unless barred.

.10. Stay of suit.

10 Resjudccita.
12. Bar to further suit.
13.When foreign judgment not conclusive.

, 14,. Presumption as to foreign judgments.

PLACE OPSUING
"l5 Court in which suits to be instituted.

16. Suits to be instituted where subject—matter situate.
17. Suits for immoveable property situate within jurisdiction of different

Courts.
18. Place of institution of suit where local limits of jurisdiction of Courts

are uncertain.
19. Suits for compensation for wrongs to person or moveables.

I
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SECTIONS

20. Other suits to be instituted where defendants reside or cause of action
arises.

21. Objections to jurisdiction.

22. Power to transfer Suits which may he instituted in more than one Court.

23. To what Courts application lies.

24. General power of transfer and withdrawal.

25. Power of Governor General in Council to transfer Suits.

INSTITUTION OF SUITS

26. Institution of suits.

SUMMONS AN!) DISCOVERY

.27.	 Summons to defendants.

28. Service of summons where defendant resides in another province.

29. Service of foreign summonses.

30. Power to order discovery and the like.

31. Summons to witness.

32. Penalty for default.

JUDGMENT AND DECREE

33. Judgment and decree.	 .

34. Interest.

COSTS

35. Costs.

35A. Compensatory costs in respect of false or vexations claims or
defences.

PART!!
EXECUTION

GENERAL

SECTIONS

36. Application to orders.

37. Definition of Court which passed a decree.

COURTS BY WHICH DECREES MAYBE EXECUTED

38. Court by which decree may be executed.

39. Transfer of decree.

40. Transfer of decree to Court in another province.

41. Result of execution-proceedings to be certified.

42. Powers of Court in executing transferred decree.
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SECTIONS

43. Execution of decrees passed by British Courts in places to which this
Part does not extend or in foreign territory.

44. Execution of decrees passed by Courts f Native States.

44A. Execution of decrees passed by Courts in the United Kingdom and other
reciprocating territory.

45. Execution of decrees in foreign territory.

46. Precepts.

QUESTIONS TO BE DETERMINED BY COURT EXECUTING DECREE

47. Questions to he determined by the Court executing decree.

LIMIT OF TIME FOR EXECUTION

48. Execution barred in certain cases.

TRANSFEREES AND LEGAL REPRESENTATIVES

49. Transferee.

50. Legal representative.

PROCEDURE IN EXECUTION

51. Powers of Court to enforce Execution.

52. Enforcement of decree against legal representative.

53. Liability of ancestral property.

54. Partition of estate or separation of share.

ARREST AND DETENTION

55. Arrest and detention.

56. Prohibition of arrest or detention of women in execution of decree for
money.

57. Subsistence-allowance.

58. Detention and release.

59. Release on ground of illness.

ATTACHMENT

60. Proprty liable to attachment and sale in execution of decree.

61. Partial exemption of agricultural produce.

62. Seizure of property in dwelling-house.

63. Property attached in execution of decrees of several Courts.

64. Private alienation of property after attachment to he void.

SALE

65. Purchaser's title.

66. Suit against purchaser not maintainable on ground of purchase being on
behalf of plaintiff.

C
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SECTIONS

67. Power br Local Government to make rules as to sales 01 land in
execution of decrees for payment of money.

DELEGATION To COLLECTOR OF POWER TO ExIcuiE DECREES AGAINST

IMMOVEABLE PROPERTY

68. Power to prescribe rules br transferring to Collector Execution of
certain decrees.

69. Provisions ol Tli ird Schedule to apply.

70. Rules ol procedure.

7 I . Collector deemed to he acting judicially.

72.. Where Court may authorize Collector to stay public sale of latid.

DISTRIBUTION OF ASSETS

73. Proceeds of Execution-sale to he rateably distributed among decree-
holders.

RESISTANCE To EXECUTION

74. Resistance to execution.

PART HI	 .	 60

INCIDENTAL PROCEEDINGS

COMMISSIONS

SECTIONS

75. Power of Court to issue COIflflhiSSiOflS,

76. Corn mission to another Court.

77. Letter of request.

78. Commissions issued by Foreign Courts.

PART TV

SUITS IN PARTICULAR CASES

SUITS BY OR AGAINSTTI It GOVERNMENT OR PUBLIC OFFICERS IN THEIR OFFICIAL CAPACITY

SECTIONS

79. Suits by 1W against Government

80. Notice,

81. Exemption from arrest and personal appearance.

82. Execution ol decree.

SUiTS IJYAUENS AND BY OR AGAINST FOREIGN AN!J NATIVE RULERS

83. When aliens may sue.

84. When boreign States may sue.

85. Persons specially appointed by Government to prosecute or defend for
Princes or Chiefs.
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Document relied on in plaint

Production of dociiniciit oil which plaintiff sues.

List cli other documents.

Statement in case oi documents not in plaintiff ' s possession or power.

Suits on lost negotiable instrumcnts.

Production of shop-hook.

Oricinal entry to he marked and returned.

Inadmissibility of document not pioduced when plaint filed.

RULES

'4.

I 5.
I.

17.

1$

42

WRITTEN STATEMENT AND SETOFF

RULES
Written statement.

	

2.	 Now facts must be specially pleaded.

	

.	 Denial to he specific.

4. Evasive denial.

5. Specific denial.

Particulars to set-off to he given in written statement.

Ef'lct of set-oil.

	

7.	 Defence or sct-off founded oil 	 grounds.

	

S.	 New ground oi defence.

	

9.	 Subsequent pleadings.

	

10,	 Procedure when party fails to present written statement called for by
Court.

.,,0 ER IX	 147

APPEARANCE OF PARTIES AND CONSEQUENCE OF NON-APPEARANCE

RULES
.Parties to appeai on day fixed in summons for defendant to appear and
answer.

	

2.	 Dismissal Of suit where summons not served in coIseqLience 01

plaintiffs failure to PIY costs.

Where neither party appears. suit to be dismissed.

Plaititiff may bring fresh suit or Court may restore suit to file.
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Dismissal of suit where plaintiff, after summons returned unserved,
fails for three months to apply for fresh summons

Procedure when only plaintiff appears.

When summons duly served.

When summons not duly served.

When summons served, but not in duetime.

Procedure where defendant appears on day of adjourned hearing and
assigns good cause for previous non-appearance.

Procedure where defendant only appears.

Decree against plaintiff by default bars fresh suit.

Procedure in case of non-attendance of one or more of several
plaintiffs.

Procedure in case of non-attendance of one or more of several
defendants.

Consequence of non-attendance, without sufficient cause shown, of
party ordered to appear in person.

Setting aside Decrees ex-parte
Setting aside decree ex parte against defendant.

No decree to he set aside without notice to opposite party.
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EXAMINATION OF PARTIES BY THE COURT

RULES
1.

2.

3.

4.

Ascertainment whether allegations in pleadings are admitted or denied.

Oral examination of party, or companion of party.

Substance of examination to he written. 	 -

Consequence of refusal or inability of pleader to answer.

•	 •.	 . ORDER X1

• EXAMINATION OF PARTIES 9Y THE COURT

RULES
1.

2.

3.

4.

5.

Discovery by interrogatories.

Particular interrogatories to he submitted.

Costs of interrogatohes.

Form of interrogatories.

Corporations.
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I'ARTX.

RULES

SECTIONS
12. Effect of rules in First Schedule.

122. Power of certain High Courts to make rules.

123. Constitution of Rule Committees in certain provinces.

124. Committee to report to High Court.

125. Power of other High Courts to make rules.

126. Rules subject to sanction.

127. Publication of rules.

128. Matters for which rules may provide.

129. Powero.f Chartered High Courts to make rules as to their original civil
procedure.

130. Power of other High Courts to make rules as to matters other than
procedure.

131. Publication of rules.

PART XI
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MISCELLANEOUS

SECTIONS
132. Exemption of certain women from personal appearance.

133. Exemption of other persons.

134. Arrest other than in execution of decree.

135. Exemption 1mm arrest under civil process.

I35A.Exemption of members of legislative bodies from arrest and detention
under civil process.

136. Procedure where person to he arrested or property to he attached is
outside district.

137. Language of subordinate Courts.

138. Power for Local Government to require evidence to he recorded in English.

139. Oath on affidavit by whom to be administered.	 -

140. Assessors in cause of salvage etc.

141. Miscellaneous proceedings.

142. Orders and notices to he in writing.

143. Postage.
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144.	 Application br reslitlitiort.

45. EnIorcenicnl of liability of surety.

146. Prccdings by or against represçntativcs.

147. Consent or agreement by persons under disability.

148. Enlargement oF time.

149. Power to make up deficiency ol court-lees.

ISO. Transfer of business.

SI. Savin g of inherent powers ol Court.

152. Amendment of judgments. decrees or orders.

153. General power to amend.

154. Saving of present right of appeal.

155. Amendment of certai ii Acts.

150. Repealed.

157. Continuance of orders under repealed enactments.

158. Re l'erencc to Code of Civil Procedure and other repealed enactments.
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PARTIES TO SUITS

RULES
Who may bejoined as plaiiitills,

2.	 Power Oi l court to order separaic tiials.

3	 Who may he ui ned as defendants.

4. Court may i ye iudgment lor or atiflst One or nore QI joi nt partics.

5. Delenda p i need not he intercsted in all the rclit' ctainic.

6. Joinder of parties liable on same çont'ac1.

7. Wicui plaintiff in doubt from whom redress is to be spught.

8. One person iay soc or defend on hhal F of all i same I niCrest,

9. M isjo ocler and non-joi ndci',	 r

I (I. . Suit jn name qi wronc plaintiff.

Court nlay strike out or ad(j parties.

Where deIendait added. plaint to he amended.

I .	 Conduct Of .'Alit.

12. Appearance of one of several plaintiff's or defendants for othcrs.

13. Objections as to non-1ointjcr or niisjoincler.

ORDER II
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FRAME OF SUIT

RULES
Frame of suit,

2. Suit to include the whole claim.

Rclinquishincilt of part of claim.

Omission to sue for one of several reliefs.

3. .Joinder of causes of action.

4	 Only cCrtai ii cai ins to he joined lr recovcm'y of Ininioveable property.

5. Claims by or against executor. adninistrator or heir.

6. Power of Court to ordci' scpau'ac trials,

7,	 . Objections as to nil joi ndcr.

Ad
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ORDER III

RECOGNIZED AGENTS AND PLEADERS

RULES

2.

Appearances, etc., may he in person, by recognized agent or by
pleader.

Recognized agents.

Service of process on recognized agent.

Appointment of pleader.

Service of process on pleader.

Agent to accept service

Appointment to he in writing and to he filed in Court.

ORDER IV

INSTITUTION OF SUITS

Suit to he commenced by plaint..

Register of suits.

RULES

U

2.

3.

4.

5.

6.

ORDER V

ISSUE AND SERVICE OF SUMMONS

Issue of Summons

117

Summons.

Copy or statement annexed to summons.

Court may order defendant or plaintiff to appear in person.

No party to he ordered to appear in person unless resident within
certain limits.

Summons to he either to settle issues or for the ascertainment whether
suit will he contested or for final disposal

Fixing clay for appearance of defendant.

Summons to order defendant to produce documents relied on by him.

On issue of summons for final disposal, defendant to be directed to
produce his witnesses.

Service of Su,nnwns

RULES

2.

3.

4.

5

6.

7.

8.

/ Delivery or transmission of summons for service.
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.ULES
6. Objections to interrogatories by answer.

7. Setting aside and striking Out interrogatories.

g •	Affidavit in answer, tiling.

.	 Form of affidavit in answer.

No exception to he taken.

I1.	 Order to answer or answer •further.

I J.

	

	 Application for discovery of documents.

Affidavit of documents.

Production o Jocuments.

I	 Inspection of documents referred to in pleading or affidavits.

I f	 Notice to prduce.

17	 Time for inspection when notice given.

181.	 Order for inspection.

19. Verified copies.

20. Premature discovery.

Non-compliance with order for discovery.

:	 Using answer to interrogatories at trial.

Order to apply to minors.

ORDER X11	 161

ADMISSIONS

WLES
Notice of admission of case.

.	 Notice to admit documents.

Form of notice.

Notice to admit facts.

Form of admissions.

6.' Judgment on admissions.

7. Affidavit of signature.

g . \Notice to produce documents.
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PRODUCTION, IMPOUNDING AND RETURN OF DOCUMENT

Documentary evidence to he produced at first hearing.

Effect on non-production of document.

Rejection of irrelevant or inadmissible documents.

Endorsements on documents admitted in evidence.

Endorsements on copies of admitted entries in hooks accounts and
records.

Endorsements on documents rejected as inadmisible in evidence.

Recording of admitted and return of rejected documens.

Court may order any documents to he impounded.

Return of admitted documents.

Court may send for papers from its own records or from other courts.

Provisions as to documents applied to material objects.

RULES

2.

3.

4.

5.

6

7

9

1 0

II

ORDER XIV

SETTLEMENT OF ISSUES AND DETERMINATION OF SUIT ON ISSUES OF LAW OR

ON ISSUES AGREED UPON

RULES

2.

3.

4.

5.

6.

7.

Framing of issues.

Issues of law and of fact.

Materials from which issues may he framed.

Court may examine witnesses or documents before framing issues.

Power to amend, and strike out, issues.

Questions of Fact or law may by agreement be stated in form of issues./

Court, if satisfied that agreement was executed in good faith, lila:
pronounce judgment. 	 /

ORDER XV
DISPOSAL OF THE SUIT AT THE FIRST HEARING

RULES

2.

3.

4.

Parties not at issue.

One of several defendants not at issue.

Parties at issue.

Failure to produce evidence.
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SUMMONING AND ATTENDANCE OF WITNESSES

RULES

2.

Summons to attend to give evidence or produce documents.

Expenses of witness to he paid into Court on applying for summons.

Experts.

Scale of expenses.

Tender of expenses to witness.

Procedure where insufficient sum paid in.

Expenses of witnesses detained more than one day.

Time, place and purpose of attendance to he specified in summons.

Surnriions to produce document.

Power to require persons in Court to give evidence or produce
document.

Summons how served.

Time for serving summons.

Procedure where witness fails to comply with summons.

If witness appears, attachment may he withdrawn.

Procedure if witness fails to appear.

Mode of attachment.

Court may of its own accord summon as witnesses strangers to suit.

Duty of persons summoned to give evidence or produce document.

When they may depart.

Application of rules 10 to 13.

Procedure where witness apprehended cannot give evidence or produc&
uocument.

No witness to he ordered to attend in person unless resident within
certain limits.

Consequence of refusal of party to give evidence when called on by
Court.

Rules as to witnesses to apply to parties summoned.

3.

4.

5.
6.

7.
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9.
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II.

12.

13.

14.

'5.

16.

17.

18.
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20.
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ADJOURNMENTS

RULES

	I.	 Court may grant time and adjourn hearing.

Costs of adjournment.

2. Procedure if parties fail to appear on day fixed.

3. Court may proceed notwithstanding either party fails to produce
evidence, etc.

ORDER XVIII	 18!

HEARING OF THE Suii AND EXAMINATION OF WITNESSES

RULES
	I.	 Right to begin.

	

2	 Statement and production of evidence.

2A. Court may go on with the hearing, although the evidence of the party
having right to begin not concluded.

	

3.	 Evidence where several issues.

4. Witnesses to he examined in open Court.

5. How evidence shall he taken in appealable cases.

6. When deposition to he interpreted.

7. Evidence under section 138,

8. Memorandum when evidence not taken down by Judge.

9. When evidence may he taken in English.

10. Any particular question and answer may he taken down.

II / Questions objected to and allowed by Court.

12. Remarks on demeanour of witnesses,

13. Memorandum of evidence in unappealable cases.

	

14	 Judge unable to make such memorandum to record reasons of his
inability.

15. Power to deal with evidence taken before another Judge.

16. Power to examine witness immediately.

17. Court may recall and examine witness.

18. Power of Court to inspect.
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AFFIDAVITS

RIFLES
Power to order any point to he provcd by affidavit.

2. Power to order attendance ol deponent for cross-examination.

3. Matters to which affidavits shall he confined.

ORDER XX
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JUDGMENT AND DECREE

.1 uclg lien t when pronounced.

Power to pronounce Judgment written by Judge's predecessor.

Judgment 10 he signed.

Judgments of S ma! I Cause Court. p
Judgments of other Courts.

Court to state its decision on each issue.

Contents (Ii decree.

Date of decree.

Procedure where Judge has vacated office before signing decree.

Decree for recovery or immovable property.

Decree for delivery of moveahie property.

Decree may direct payment by installments.

Order, alter decree for payment by installments.

Decree for possession and msne prof-it'.

Vecree in administration suit.

Decree in pre-emption-sltit.

Decree in suit for dissolution of ' a partnership.

Decree in suit for account between principal and agent.

Special directions as to accounts.

Decree in suit for partition of property orseparate possession of a share
therein.

Decree when set-off is allowed.

Appeal from decree relating to set-off.

Certified copies of judgment and decree to he furnished.

RULES

3.

4.

5.

6.

7.

8.

9.

ID.

II.

19

20.
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EXECUTION. OF DECREES AND ORDERS

Payment under Decree..

194

RULES

2.

3.

4.

5.

(.

7.

8.

9.

•	 10.

H.

12.

13.

Modes of paying money under decree.

Payment out of Court to decree-holder.

Courts executing Decrees

Lands situate in more than one jurisdiction.

I OmitredJ

Mode of transfer.

Procedure where Court desires that its own decree shall he executed by
another Court.

Court receiving copies of decree, etc. to tile same without proof.

Execution of decree or order by Court to which it is sent.

Execution by High Court Division of decree transferred by other
Court.

Application for Execution

Application for execution.

Oral application.

Written application.

Application for attachment of moveable property not in judgment-
debtor's possession.

Application for attachment of immovable property to contain certain
particulars.

Power to require certified extract from Collector's register in certain
cases.

Application for execution by joint decree-holder.

Application for execution by transferee of decree.

Procedure on receiving application for execution of decree.

Execution in case of cross decrees.

Execution in case of cross-claims under same decree.

Cross-decrees and cross-claims in mortgage suits.

Simultaneous execution.

Notice to show cause against execution in certain cases.

Procedure after issue of notice.

15.
/	 16.

I
17.

18.

'9.

20.

21.

23.
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Process for Execution

Process for execution

Endorsement on process.

Stay of Execution

When Court may stay execution.

Power to require security from, or impose conditions upon judgment-
debtor.

Liability of judgment-debtor discharged.

Order of Court which passed decree or of appellate Court to he binding
upon Court applied to.

Stay of execution pending suit between decree-holder and judgment-
debtor.

RULES
24.

25.

26.

27

28.

29.

Mode of Execution

30. Decree for payment of money.

31. Decree for specific moveable property.

32. Decree for specific performance, for restitution of conjugal rights, or

	

-	 for an injunction.

33. Discretion of Court in executing decrees for restitution of conjugal
rights.

34. Decree for execution of document, or endorsement of negotiable
instrument.

35. Decree for immoveable property.

36. Decree for delivery of immovable property when in occupancy of
tenant.

Arrest and Detention in the Civil Prison

	37
	

Discretionary power to permit judgment-debtor to show cause against'
detention in prison.

38. Warrant for arrest to direct judgment-debtor to he brought up.

39. Subsistence allowance.

40. Proceedings on appearance of .judgment-debtor in obedience to notice
or after arrest.

LI

Attachment of Property

41. Examination of judgment-debtor as to his property.

42. Attachment in case of decree for rent or mesne profits or other matter,
amount of which to he subsequently determined.

43. Attachment in case of decree for rent or mesne profits or other matter,
amount of which to he subsequently determined.
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Attachment of agricu tu ral produce.

Provisions as to agricultural produce under attachment.

Attachment of debt, share and other property not in possession of
judgment-debtor.

Attachment o I share in moveables.

Attachment of salary or allowances of public officer or servant of
railway or local authority.

Attah iii en t of partners hi p property.

Execution ol decree against him.

Attachment of property in custody of Court or public olticer.

Attachment of decrees.

A ttac Ii meni of i m moveable property.

Removal of attachment after satisfaction of decree.

Order for payment of coin or currency notes to party entitled under
decree.

Determination of attachment.

Investigation of Claims and Objections

Investigation of claims to. and objections to attachment of. attached
property.

Postponement ol Sale.

Evidence to he adduced by claimant.

Release of property Irom attach went.

Disallowance of claim to property attached.

Continuance of attach ment subject to claim of incumbrancer.

Saving of suits to establish right to attached property.

Sale Generally

Power to order property attached to he sold and proceeds to he paid to
person en titled.

Sales by whom ColiducLed and how made.

Proc I amati on of sales by public auction.

Mode of making proclamation

Time ol sale.

Aclj ou rn men t or stoppage of sale.

Saving of certain sales.

Defaulting purchaser answerable for loss on re-sale.

Decree-holder not to hid for or buy property without permission.
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RULES
Where decree-holder purchases. amount of decree may he taken as payment.

73. Restriction on bidding or purchase by officers.

Sale of Moveable Property

74. Sale of agricultural produce.

75. Special provisions relating to growing crops.

76. Negotiable instruments and shares in corporation.

77. Sale by public auction.

78. Irregularity not to vitiate sale, but any person injured may sue.

79. Delivery of moveable property, debts and shares.

80. Transfer of negotiable instruments and shares.

81. Vesting order in case of other property.

Sale of !mnwveable Property
82. What Courts may order sales.

83	 Postponement of sale to enable udgment.-dehtor to raise amount of decree.

84. Deposit by purchaser and re-sale on default.

85. Time for payment in full of purchase money.

86. Procedure in default of paymtt.

87. Notification on re-sale.

88. Bid of co-sharer to have preference.

89. Application to set aside sale oil

90. Application to set aside sale oil 	 of irregularity or fraud.

91. Application by purchaser to set aside sale on ground of judgment-"
debtor havin g- no saleable interest.

92. Sale when to become absolute or he set aside.

93. Return of purchase money in certain cases.

94. Certificate to purchaser.

95. Delivery of property in occupancy of pudgment debtor.

96. Delivery of property in occupancy of tenant.

Resistance to Delivery of Possession to Decree-holder or Purchaser
97. Resistance or obstruction to possession of immoveable property.

98. Resistance or obstruction by judgment-debtor.

99. Resistance or obstruction by boiw tide claimant.

IOU.	 Dispossession by decree-holder or purchaser.

101. ik',,.a tide claimant to he restored to possession.

102. Rules not applicable to transferee ide pendente.
103. Orders conclusive subject to regular suit.
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DEATH, MARR[AGE AND INSOLVENCY OF PARTIES

No abatement by party's death if right to sue survives.

Procedure where one of several plaintiffs or defendants dies and right
to sue services.

Procedure in case of death of one of several plaintiffs or of sole
plaintiff.

Procedure in case of death of one of several defendants or sole
defendant.

Ru LES

2.

3

4.

5. Determination of question as to legal representative.

6. No abatement by reason of death after hearing.

7. Suit not abated by marriage of female party.

8. When plaintiff's insolvency bars suit.

Procedure where assignee fails to continue suitor give security.

\9/' Effect of abatement or dismissal.

ID,	 Procedure in case of assignment before final order in suit.

II.	 Application of Order to appeals.

12.	 Application of Order to proceedings.

WITHDRAWAL AND ADJUSTMENT OF SUITS

257

RULES

2:

3.

Withdrawal of suit or abandonment of part of claim.

Limitation law not affected by fresh suit.

Compromise of suit.

Proceedings in execution of decrees not affected.

259

PAYMENT INTO COURT

RULES
I.	 Deposit by defendant of amount in satisfaction of claim.

2. Notice oldeposit.

3. Interest on deposit not allowed to plaintiff after notice.

4. Procedure where plaintiff accepts deposit as satisfaction in part.

Procedure where he accepts it as satisfaction in full.
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SECURITY FOR COSTS

RULES
When security For costs may be required from plaintiff.

Residence Out of Bangladesh.

2.	 Effect of failure to furnish security.

	

• ORDER XXVI	 26:

'COMMISSIONS

Commissions to Examine Witnesses

RULES
I.	 Cases in which Court may issue commission to examine witness.

2. Order for commission.

3. Where Witness resides within Court's jurisdiction.

4. Persons for whose examination commission may issue.

5. Commission or Request to examine witness not within Bangladesh.

6. Court to examine witness pursuant to commission.

7. Return of Commission with depositions of witnesses.

g .	When depositions may he read in evidence.

Commissions for Local Investigations

9. Commissions to make local investigations.

10. Procedure of Commissioner.

Report and depositions to he evidence in suit.

Commissioner may he examined in person.

Commissions to examine Accounts

II.	 Commission to examine or adjust accounts. 	 t

12. Court to give Commissioner necessary instructions.

Proceedings and report to he evidence.

Court may direct further inquiry.

Commissions to make Partitions

13. Commission to make partition of immoveable property.

14. Procedure of Commissioner.

General Provisions

IS. Expenses of Commission to he paid into Court.

16. Powers of Commissioners.
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Attendance and examination of witnesses before Conimissioner.

Parties to appear before Commissioner.

Commissions issued at the instance 0/ Foreign Tribunals

Cases in which High Court Divisions may issue Commission to
examine witness.

Application for commission.

To whom commissionission ni ay he issued.

Issue, execution and return of comnhissions, and transmission ot
evidence to foreign Court.

ORDER XXVII.

SUITS BY OR AGAINST THE GOVERNMENT OR PUBLIC OFFICERS

IN THEIR OFFICIAL CAPACITY

Suits by or against Government.

Pci-sons autliorizeci to act for Government.

Plaints in suit by or against Government.

Agent for Government to receive process.

Fixing of day for appearance on behalf of Government.

Attendance of ' person able to answer questions relating to suit against
G ) ye ri me lit.

Extension of time to enable public officer to make reference to
Government.

Procedure in suits against public officer.

No security to he required from Government or a public officer in
certain cases.

Omitted I

RULES
17

Is

l)

20.

21.

RULES

3.

4.

5.

(.).

7

ORDER XXVI1A 1 273

SUITS INVOLVING ANY SUBSTANTIAL QUESTION AS TO 'THE INTERPRETATION
OF CONSTITUTIONAL LAW

RULES

2.

3.

4.

Notice to the Attorney General.

Court may add Government as party.

Costs when Government added as party.

Application of Order to appeals.
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SUITS OR AGAINST MILITARY OR NAVAL MEN OR AIRMEN

RULES
I .	 011ice is, soldiers, sailors or airmen who Cannot obtain leave may

authorize any PCISOfl 10 SUC or defend for them.

2. Person so authorized may act personally or appoint pleader.

3. Service oil 	 so authorized, or on his pleader, to he good service.

Suits b y or Against Corporations

RULES
1. Subscription and yen iiçation pf pleading.

2. Service oil

3	 Power to require personal attendance 01 0 Uiccr of'corporation.

275

RULES
1.

2.

3.

4.

5.

6.

7.

8.

9.

I 0.

ORDER XXX

SUITS BY OR AGAINST FIRMS AND PERSONS CARRYING ON BUSINESS

IN NAMES OTHER THAN THEIR OWN

Suing of partners in narn of jim.

Disclosure of partners' names.

Service.

Right of suit on death of partner.

Notice in what capacity served.

Appearance o[ partners.

No appearance except by partners.

Appearance under protest.

Suits between co-partners.

Suit against person carrying on business in name other than his won.

276

t
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SUITS BY OR AGAINST ThUSTEES,. EXECUTORS AND ADMINISTRATORS

RULES

	

I.	 Representation of beneficiaries in suits concerning property vested in
trustees, etc.

2. Joider of trustees, executors and administrators.

3. Husband of married executrix not to join.

291

SUITS BY OR AGAINST MINORS AND PERSONS OF UNSOUND MIND

Minor to sue by next friend.

Where suit is instituted without next friend, plaint to be taken off the
Ii Ic.

Guardian for the suit to he appointed by Court for minor defendant.

Who may act as next friend or he appointed guardian for the suit.

Representation of minor by next friend or guardian for the suit.

Receipt by next friend or guardian for the suit of property under decree
for minor.

Agreement or compromise by next friend or guardian for the suit.

Retirement of next friend.

Removal of next friend.

Stay of proceedings on removal, etc. of next friend.

Retirement, removal or death of guardian for the suit.

Course to be Followed by minor plaintiff or applicant on attaining
majority.

Where minor co-plaintiff attaining majority desires to repudiate suit.

Unreasonable or improper suit.

Application of rules to persons of unsound mind.

Saving for Princes and Chiefs.

RULES

2.

3.

4.

5.

6.

7.

9.

9.

10.

H.

l2.

13.

14.

IS.

16.
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Sthis BY PAUPERS

RULES

Suits may he instituted in finina pauperis.

2. Contents of application.

3. Presentation of application.

	

4	 Examination ol appi leant.

IF presented by agent, Court may order applicant to he examined by
commission.

5. Rejection of application.

6. Notice of day for receiving evidence of applicant's pauperism.

7. Procedure at hearing.

8. Procedure if application admitted.

9. Dispaupering.

10. Cost where pauper succeeds.

	

I.	 Procedure where pauper fails.

I IA. Procedure where pauper suit abates.

12. Government may apply for payment of court-fees.

13. Government to he deemed a party.

14. Recovery of amount of court- fees.

IS. ' Refusal to allow applicant to sue as pauper to bar subsequent
application of like nature.

	

16.	 Costs.

SUITS RELATING TO MORTGAGES OF IMMOVEABLE PROPERTY
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THE CODE OF CIVIL PROCEDURE, 1908

[Act No. V of 1908]

[21st March, 19081

An Act to consolidate and amend the laws relating to the
Procedure of the Courts of Civil Judicature.

WHEREAS it is expedient to consolidate and amend the laws relating

to the procedure of the Courts of Civil Judicature; It is hereby enacted as

follows:—

PRELIMINARY

Section-1: Short title, commencement and extent.—( I) This Act.

may he cited as the Code of Civil Procedure, 1908.

(2) It shall come into force on the first day of January, 1909.

(3) It extends to the whole of Bangladesh.

Code how far exhaustive—matters not specifically provided for.

The essence of it Code is to be exhaustive on the matters in respect of
which it declares the law. The Code of Civil Procedure is, therefore, to he

considered to he complete in itself and exhaustive of the matters dealt with
therein.

Gokul -i's- Padmantind 29 C 707 Pc = (1902) 29 l.A 96 (202).

The object of codification is that oil 	 point specifically dealt with by it,
such law should be sought for in the Code. When, however, there is no

specific provision the court must act according to justice, equity and good
conscience.

Naren,c/,-a -vs- Kainalbasinj 23 C 563 PC
Murahari -vs- Bapavya, 194 .9 M 743

Hidaybia Textile Mills Ltd. -i's- Allied Bank, PLD 987 SC 521

Contents of the Code—the Civil Procedure Code deals with procedural

matters and not substantive rights. The procedural laws are grounded on
principles of natural justice.

Ahc/ur Rah,na,i & ors -i's- Sultan and ors.
35 DLR (AD .) 51 = 1983 BLD (AD) 129
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The body of the Code creates jurisdiction and is unalterable except by the
legislature and the rules indicate the mode of exercising it. Therefore, the
body must be read in conjunction with the rules.

Abdul Karim Abu A/iined Khan Ghci,iavi i'.v- The Ai/ahabac/ Bank Ltd.

41 IC 598 FB = 27 CWN 877

The orders and rules apply to High Courts unless the Code contains

something inconsistent.

Sabitri -i's- Scn'i, 48 C 48/ PC

Section-2: Definitions.—In this Act, unless there is anything

- repugnant in the subject or context,–

I ) "Code" includes rules:
"Deciee" means the formal expression of an adjudication which,

sofir as regards the Court expressing it, conclusively determines the
rights of the parties with regard to all or any of the matters in controversy
in the suit and may he either preliminary or final It shall hniedto

include the 1joll of a plaint and the determination of any question

within section 144, but shall not include— -

(a) any adjudication from which an appeal lies as an appeal from an

order, or
(b) any order of dismisal for default.

Explanation–A decree is preliminary when further proceedings have
to he taken before the suit can be completely disposed of. It is final when
such adjudication completely disposes of the suit. It may be partly

preliminary and partly final:

--tR 6 
decree–holder" means any person in whose favour a decree has

been passed or an order capable of execution has been made:

(4) "district" means the local limits of the jurisdiction of a principal
Civil Court of original jurisdiction (hereinafter called a "District
Court"), and includes the local limits of the ordinary original

civil jurisdiction of the High Court Division:
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(5) "foreign Court" means a Court situate beyond the limits of

Bangladesh which has no authority in Bangladesh and is not

established or continued by the Government:

"foreign judgment" means the jLldgment of a foreign Court:

(7) 'Government Pleader" includes any officer appointed by the

Government to perform all or any of the functions expressly

imposed by this Code on the Government Pleader and also any

pleader acting under the directions of the Government Pleader:

(8) "Judge" means the presiding officer of a Civil Court:

('T	 "judgment" means the statement given by the Judge of the

"—" groLinds of a decree or order:

"Judgment—debtor" means any person against whom a decree has

been passed or an order capable of execution has been made:

-1 I) "legal representative" means a person who in law represents the

estate of a deceased person, and includes any person who

intermeddles with the estate of the deceased and where a party.

sues or is sued in a representative character the person on whom

the estate devolves on the death of the party so suing or sued;

( 12) "mesne profits" of property means those profits which the person

in wrongful possession of such property actually received or

might with ordinary diligence have received therefrom, together

with interest on such profits, but shall not include profits due to

improvements made by the person in wrongful possession:

(13) "moveable property" includes growing crops:

) ' de"neans the formal expression of any decision of a Civil
Court which is not a decree:

(15) "pleader" means any person entitled to appear and plead for
another in Court:

(16) "prescribed" means prescribed by rules:

(1 7)"puhlic officer" means a person falling under any of the

following descriptions, namely:—

(i) every Judge;

(ii) every member of the Civil Service of the Republic;
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(iii) every commissioned or gazetted officer in the military, naval or

air forces of Bangladesh while in the service of the Republic;

(iv) every officer of a Court of Justice whose duty it is, as such

officer, to investigate or report on any matter of law or fact, or to

make, authenticate or keep any document, or to take charge or

dispose of any property, or to execute any judicial process, or to

administer any oath, or to interpret, or to preserve order, in the

Court, and every person especially authorized by a Court of

Justice to perform any of such duties;

(v) every person who holds any office by virtue of which he is

empowered to place or keep 'any person in confinement;

(vi) every officer of the Government whose duty it is, as such officer,

to prevent offences, to give information of offences, to bring

offenders to justice, or to protect the public health, safety or

convenience;

(vii)every officer whose duty it is, as such officer; to take, receive,

keep or expend any property on behalf of the Government, or to

make any survey, assessment or contract on behalf of the

Government, or to execute any revenue-process, or to investigate,

or to report on, any matter affecting the pecuniary interests of the

Government, or to make, authenticate or keep any document

relating to the pecuniary interests of the Government, or to

prevent the infraction of any law fdr the protection of the

pecuniary interests of the Government.; and

(viii) every officer in the service or pay of the Republic, or

remunerated by fees or commission for the performance of any

public duty:

(18) "rules" means rules and forms contained in the First Schedule or

made under section 122 or section 125:

(19) "share in a corporation" shall be deemed to include stock,

debenture stock, debentures or bonds: and

(20) "signed", save in the case of a judgment or decree, includes

stamped.

(2)cree"
The important elements of decree are:-
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i) there must be a formal expression of adjudication;

ii) there must be conclusive determination of the rights of the
parties;

iii) the determination must he with regard, to all or any other matter
in controversy; and

iv) the expression of an adjudication must be in a suit.

The importance of the definition of the word "decree" rests on the fact that
by reference to it, the right of appeal is determined, the aim being to permit.
all from an adjudication which purports to settle the rights of the
parties, though it does not completely dispose of the Suit, e- ,,- preliminary
decree.

The decree may he either preliminary or final, or may be partly preliminary
and partly final. These terms have been defined in the explanation.

Preliminary decree	 .

Preliminary decrees are passed, when, after the decision of the suit, the
court has to stay its hand in order to mark out the consequences on which
the complete disposal of the suit depends. These consequences may he

arithmetical as in an account suit, or ministerial as in a partition suit, or
contingent as in a mortgage suit. It is only on such preliminary decrees that

a right of appeal is given. No doubt the decision of a single issue may, in
certain cases, lead to a decree, e.g. when the whole suit, and not part of it,
is dismissed as time barred. But an oil and

every point in issue between the parties, is not a 'decree' within the
meaning of S. 2(2).

The cases where the legislature contemplated the preparation of a
preliminary decree, are specified in rules 12-18 of Order XX of the Code.
As to appeal from preliminary decree, sec S. 97. A preliminary decree may
he passed in the following classes of suits:

(ix) In sluts for possession of immovable property and for rent or mesne
profits. (Or XX r. 12. Form No. 23 Appendix D. Sch. I)

(ii) In suits for partition of revenue-paying estate tinder section-54.
(iii) Iii Suits or partition of any other immoveable pr0pty UfldlCr 0r.20r. IS.
(iv) In suits for partition under Act IV of 1893.
(v) In suits for account between principal and agent. (Or. 20, r. 16. Form

No. 21 App. I). Sch, I).
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(vi) In all other suits in which it is necessary to ascertain the amount of

money clue to one party from another, that an account should be taken.

(Order 20. r. 16).

(vii) In suits for foreclosure of mortgage. (Or. 34, r. 2, Form No. 3. App. 1).

Sell. I).
(viii) In suits for redemption of a mortgage. (Or. 34, r.7. Form No. 7 App.

D. Sch. 1).
(ix) In suits by creditors or by legatees for administration. (Or. 20 r. II;

Form No. 17 App. D. Sch. I).

(x) En suits for dissolution of partnership and accounts. (Or. 20 r. 15;

Form No. 21 App. D Sch. I).

(xi) In suits for pre-emption (Or. 20. r. 14)

(xii) In suits for sale (Or. 34 r. 4; Form No. 5. App. D. Sch. .1)

The above list is not exhaustive and does not preclude the court from passing

a preliniinary decree in cases not expressly provided for in the Code.

Dattatreva -vs- Raclhahai 45 B 627
Rqja Pen Mo/ian -vs- Munohar, 27 ('JVAT 989

Similarly., in suits mentioned in Order XX the Court is not bound to pass a

preliminary decree and may pass a decree for the amount due straightaway if

it does not involve elaborate accounting.

Vel/ivappa - i's- VeIiaapm. / 930 M 721;
Hurroiwth -vs- Krishna, 14 C 147.

all decree
A final decree is one when the adjudication completely disposes of the suit,
that is, when it is such:thLt.he court which makes it cannot alter or

recorlsider it except o n.Vie''
A court jsconietent to make final decrees in all suits except where a

preliminary decree is necessary.

Partl y preliminary and partly-finf
. In a suit for possessioti and ;6sue profits,

preliminary decree, and the IrreSLie profits

deee.

A decree shall be deemed to include-

rejectiOti of plaint Ltnd
qLiestions within section I 44;

the decree for possession is a

are ascertainable in the final
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a)Reection of plaint 
ir-

An order rejecting a plaint on the grounds mentioned in clauses (a) to (d) of
Or. VII. r. II, is a decree and is, therefore, appealable under S. 96, but
rejection of plaint does not preclude the plaintiff from presenting a fresh
plaint in respect of the same cause of action under Or. Vii. r. 13, prqyidecl he
is not barred by lapse of time and so, a plaintiff whose plaint is reeced may
either appeal against the order or call a fresh plaint, pri.ded he is
not barred by lapse of time.

h) Question within Section 144.
Determination of any question under S. 144 is a decree. It means the
determination of a question directly concerned by the section, and not one
incidentally connected with or collateral to the decision of any such question.
The decision must be oil merits of the application for restitution. The
question of limitation is one collateral to the merits of the application for
restitution and is not, therefore, a cluestion within section 144, and as such,
the determination of limitation is not a decree as defined in S. 2 (2).

I
"Decree" shall not include:

a) any adjudication from which an. appeal lies as an appeal from an
order. Orders which are so appealable are specified in S. 104 and
Or. 43. i. I of the Code;

h) any order of dismissal for default.

Distinction between decree and order;
The principal points of distinction between a decree and an order is that an
adjudication which amounts to a decree is generally appealable, but an
order is not so, and is appealable in exceptional cases as specified in S. 104
read with Or. 43 r. I of the Code.

Decree cannot he different from judgment.
The decree has to agree with the judgment.
See section 33 and Or. XX rr. 6 and 7.

Decree nust be formally drawn tip	 -
The decision of the court must be expressed in the form of a decree; Mere
recording a finding in thejudgment without drawing up a decree in the
prescribed form, or a finding on it particular issue without embodying it in
the decree, is not a decree.
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An adjudication cannot be regarded as a decree, unless formally drawn up

as such, or at all events can be so drawn up. Omission to draw up the
decree does not affect the right of a party to prefer appeal.

Following are Decrees
When all was made in a suit and it amounted to the formal expression

of an adjudication which so far as regards the court expressing it,
conclusively determined the rights of parties with regard to one of the
matters in controversy in the suit, namely, whether the judgment-debtor
was an agriculturist and entitled therefore to have his debt discharged or
reduced under the Act. The order was a decree within the meaning of S.

2(2) and an appeal lay under S. 96.

A (/0 ikappci -vs- Chandra Sek/ia ra

P.L.D /947 PC 279 = 1948 PC 12

In a suit to have partnership accounts taken, and for that pul-pose to have
various matters decided by the court, the court "declared" that the
partnership in question was dissolved as from first July, 1907 and then
"ordered and decreed" that "It is referred to the Assistant Referee of the
court to take the following inquires, that is to say: (i) to inquire who were
the partners who were entitled to share in the assets and goodwill of the
said partnership business; (ii) to take account of the dealings of the parties
with the assets of the said partnership business". It was held that the

adjudication was preliminary decree within S.2 and S. 97.

Ahmed Musaji Sale/i and others -Ps- Has/i/n Ebrahini Sa/eji coil

()t/i(V 1915 PC I/O

Order cannot be separated into elements some of which are orders and

others decrees.

Ahmed Musciji Sale/i wul others -iv- HaShin Ebra/ii,n. Sn/eli ciiid

nt/ices 1915 PC 116

- An order dismissing an appeal determines the rights of the parties with

regard to all the matters in controversy and is as such a decree. Partition

suit ended III compromise decree. Later application was filed for drawing

LIP the Final decree. Question arose whether the compromise decree was a

pre Ii mi nary or a final decree.

It has been held that the compromise decree has determined the rights of
the parties by allotment of respective shares to the plaintiffs conclusively,
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but the suit itself has not been disposed of completely because physical
division of the properties in terms of the compromise decree has [lot been
brought on record by either party to the suit and hence the compromise

decree was a preliminary decree and not a final decree within the meaning
of S.2(2) of the Code of Civil Procedure.

Abc/ui Gain being dead his heirs Md. Harunur Rashid and
others -.'s-Raja Mia and others. 2 BSCR 318

Determination of a question under section 144 is available to the Small
Causes Court and an order passed therein shall be deemed to be a decree

though no appeal lies therefrom in such a case. It is a distinct case of
'Decree' where no appeal lies hut remedy in accordance with the provision
of the Act lies from such decree.

Saved All -s- Sree Gopai Cllai1clrcI Dos and ors. 4 B.S. C. R. 22/

In view of the definition of decree whether adjudication about costs can be
said to he the determination of the rights of the parties in a suit. If costs
have been claimed, the decision about costs in a decree is necessarily an
adjudication which 'determines the rights of the parties' with regard to a
controversy in the suit. Since appeal can be filed against a decree in its
entirety or against that part of the decree which the aggrieved party wishes
to challenge, a party, if aggrieved, by the rejection of claim for costs can
file an appeal under section 96 against the adverse decision regarding costs.

14/ext Pakistan (Now Govt. of N. 14'. F.P.) -vs- Ha/i Mohammed /s,ni/ and
others. PLJ 1980 SC. 2

2(5) Foreign Court
Two conditions must he satisfied in order to bring a court within the
definition of a foreign court:

(a) it must he situated beyond the limits of Bangladesh.
(h) it must not have been established or continued by the

Government of Bangladesh.

Foreign ,Judgment also includes decree.

U.... had Ali -"s- Sea' A:izul Hucj 3 BSCR 141

(9) Judgment
The essential element of a judgment is that there should he a statement

f the grounds of the decision.

Vidva çhtiran Shukia -vs- Klittlachaiicl Baghel and ors.

i9O SC. /099(1113)
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2(10) Judgment-debtor
Judgment-debtor is a person against whom a decree has been passed or an
order capable of execution has been made/A person who is a party to the
suit against whom no decree has been passed is not a judgment-debtor.

inaprasacI P/ c,ii.d of/ic/s -i's- Miriun jay Pal and others

/968C547(548)

2( 14) Order
Order as defined in S. 2 (14) means the formal expression of any decision
Of a civil court which is not it decree. It is analg®us to a decree and

generally has the essential attributes of a decree but as it arises out of it
proceeding not being it 	 it does not amount to a decree.

Md. 5/ian atullah -i's- As/i ratun Ne,vsa

25' DLR (SC) 9/ = 5 BLR (AD) 12

2(15) Pleader
The term "pleader" as defined in S. 2 (15) is used in a much larger

sense than its signification under the Legal Practitioners Act according to
which it is restricted to the class of practitioners who are entitled to practise

only in courts subordinate to High Court.

.Ioi'es/i Ch. f%4lfkhen/ee (Petnr.) 5 DLR ló

Section-3: Subbordination of Courts.- For the purposes of this

Code, the District Court is subordinate to the High Court Division, and

every Civil Court of a grade inferior to that of a District Court and every

Court of Small Causes is subordinate to the High Court Division and

District Court.

Section-4: Savings.—( I) In the absence of any specific provision to

the contrary, nothing in this Code shall he deemed to limit or otherwise

affect any special 'I' law now in force or any special jurisdiction or

power conferred, or any special form of procedure prescribed, by or under

any other law for the time being in force.

(2) Ill particular and without prejudice to the generality of the

proposition contained in sub-section (1), nothing in this Code shall he

deemed to limit or otherwise affect any remedy which a landholder or

landlord may have under any law for the time being in force for the

recovery of rent of agricultural land from the produce of such land.
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The meaning of the saving clause is that if anything in the Code is in
conflict with anything in a special law, the Code shall not prevail to
override the inconsistent provisions.

Ago Aid. - 's- Cohen 13 C 22 /

Application of the Code is not barred where the special law is silent.

Saliwlat -i's- Md. Hossain. 57 CVVN 948

"Power" includes also execution procedure, if the special law confers a
special power oil executing court, that provision shall override the
corresponding provision of the Code.

Rain A bhiiakh •i.'s- Ran, ins 1966 A 218

Sëtion-5: Application of the Code to Revenue Courts.—( I)
Where any Revenue Courts are governed by the provisions of this Code in
those matters of procedure upon which any special enactment applicable
to them is silent, the Government may, by notification in the official
Gazette, declare that any portions of those provisions which are not
expressly made applicable by this Code shall not apply to those Courts, or
shall only apply to them with such modifications as the Government * *

may prescribe.

(2) "Revenue Court" in sub-section (1) means a Court having
jLlrisdiction under any law to entertain suits or other proceedings relating
to the rent, revenue or profits of land used for agricultural purposes, hut
does not include a Civil Court having original jurisdiction under this Code
to try such suits or proceedings as being suits or proceedings of a civil

nature.

Section-6: Pecuniary jurisdiction.—Save in so far as is otherwise

expressly provided, nothing herein contained shall operate to give any
Court jurisdiction over suits the amount or value of the subject-matter of
which exceeds the pecuniary limits (if any) of its ordinary jurisdiction.

For pecuring jurisdiction of the different grades of court, see sections 3. 18
and 19, Civil Courts Act, 1887 (Act XV of 1887).
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Section-7: Small Cause Courts.—The following provisions shall

not extend to Courts constituted under the * * Small 
Causes 

Courts Act,
** or to courts exercising the jurisdiction of a Court of Small

Causes underthe said Act, that is to say,–

(a) so much of the body of the Cede as relates to–

(x) sLlits excepted from the cognisance of a Court of Small

Ciuses;

(ii) the execution of decrees in such Suits;

(iii) the execution of decrees against immoveable proerty; anal

(h) the following sections, that is to say,–

section 9,

sections 91 and 92,

sections, 94 and 95, so far as they authorise or relate to-

(i) rders for the attachment of immoveable property,

(ii) injunctions,

(iii) the appointment of a receiver of immoveable property, or

(iv) the interlocutory orders referred to in clause (e) of section

14, and sections 16 to 112 and 115.

Section-8: /Presidencv Sinall Cause Curts./ Omitted b y A. 0., 1949


