
PART VI

SHARE, CAPITAL AND DEBENTURES

NATURE, NUMBERING & CERTIFICATE OF SHARES

89. Nature of shares and certificate of shares. (1) The shares or
other interest of any member in a company shall be movable
property, transferable in the manner provided by the articles of the
company.

(2) Each share in company shall have a distinctive number.

(3) A certificate under the common seal of the company
specifying any shares held by any member shall he prima fade
evidence of the title of the member to the shares therein specified.

Synopsis

1. Shares are movable property.	 5. Rights of transferee.
2. Situ, of shares.	 6. Power to refuse registration.
3. Shares are transferable.	 7. Effect of transfer.
4. Restrictions upon transfer.	 8. Share certificates.

9. Paid-up shares.

1. Shares are movable property. Under the English Law, a share is a
chose-in-action. But in Pakistan, a share is not a chose-in-action It is movable
propertv

Share ceiiiJ7cates iiith blank signed transfer forms. Share certificates
accompanied by transfer forms signed in blank b y the registered holder are
goods.' The bu yer of shares with blank transfer-deeds have a statutory duty to
have the shares registered in his name in order to become the full owner thereof.
Delivery of shares alongwith blank transfer-deeds passes not the property in the
shzircx. but a title leL'aI and equitable which  enables the holder to vest himself with
the shares without risk of his right being repudiated by any .other person deriving
title from the rcwstercd owner. Such buyer has a further duty to the transferee or
the public at large, not to leave or allow the shares to remain with blank transfer-
deeds duly executed b y the registered holder, with person thereby enabling him
to deal with them: and such dut y is broken by leaving the property in such
condition. Therefore where share certificates with blank signed transfer forms are
stolen or otherwise transferred by an unauthorized l)CSOfl the real owner has no
remedy available against the transferee.
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Lieu o,i otiire.c--eJfcct A share-holder continues lit be the proprietor of his
shares notwilli q anding the fact that he has made them 'a security b y way
equitable lien in respect of his deb(

2. Situs of shares. Shares can have a local habitation which would lie svhtr
their liwncrship could be effectivel y dealt with,' Therefore the localit y of the share
is 3'. here the recister of the compan y is to he kept according to law for it is there
that the shares can he effectuall y dealt with.

3. Shares are transferable. Shares are prima facie transl'erable. 1 and can ber:insierred in the manner provided in the articles of the compan y.' The right of a
share- holder to transfer his shares in a coin panv is absolute subject to any
I estrie)ion inu 1 iosef by the articles of associatiin.''

rIG/I I '70cc! "L' accordill 'o to Ian-. Transfer of shares other-wise than as
pros ided Nv I he Companies Ordinance and the Articles of Association is invalid.''
Therefore a transfer of shares is complete on the da y the deed is si g ned b y bothpart tes,' \ loreover before a share-holder can get himself removed and another
Pe rson can come in his stead, both rnina cenlorm to regulations of d i c company 0

cafe Nt Coo"t, A sale try the Court ot shares has the LAfcci of transf'errini
bent to the purchaser 'vheie Inere is no prohibition under the artIcles against the

ohutic-',

Sale it lttvt co'iiple:e. Where the articles ol the com p an y provide so, a deed of
I r,infr ijlusj he s i gned by both the translcri 'r antI the transferee, and the tr;in.sfar
deed stoned be ific transtcror alone would not pass an y Iczal tit'Therj'771 in
such a case •i tr,tnster at shares to he effect se must he made to kmu who is under
no leeal inciipiicitv to purchase the share.

PN'iIie or !?i(oleage of 7/lures. There can be a pledee of shares in Pa kistan.
and there can also he a nhlirugage of shares. Whellier It IS oite or the other. ssiil
depend on the ititerit tutu of the part es and the circumstances oi each case
's\' here diarcs are pledged with a compan y the legal owner thereof is the share-holder and not I lie compan y and lie alone is liable for an y unpaid calls.
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4. Restrictions upon transfer. It is well settled that unless the Articles
otherwise provide a share-holder has a free right to transfer his shares to
whomsoever he chooses, it is not necessary to look in the Articles for the power
because the section itself gives that power. It is only -necessary to look to the
Articles to ascertain the mode of transfer and the restrictions upon

A restriction which precludes a share-holder altogether frhm transferring his
shares ma y be invalid but a restriction which does no more than give a right of
pre-emption is valid!0 In the case of a private company, which bears a close
analogy to a partnership, a provision in the Articles of Association, compelling its
members, who desired to transfer their shares, to transfer them to the other
share-holders and casting a reciprocal obli gation on the other share-holders to
accept the transfer cannot he held to he void.' Similarl y where an article of a
compan y merel y stated that a share-holder indebted to the compan y should not
transfer his shares during the subsistence of his debts and there was nothing in
that article or elsewhere prohibiting the transfer or declaring it to he void; it
cannot be said that the provision has the effect of taking awa y from the indebted
share-holders their general right as members of the compan y to transfer tire
sharcs.

Registration. rest ,ics,o,r on. The provision in the Articles of Association that
no transfer would be valid and recognised unless registered in the books and that
the Company could refuse to register a transferee without assigning reasons is one
for the protection of the company and does not prevent the passing of title.'

5. Rights of transferee. Where shares are transferred to purchasers as fully
paid-up shares without notice that the y were not such and where they are also
registered in the hooks of a company as fully paid up they must as between the
compan y arid the transferee be treated as fully paid-up shares.' In order that a
person mi g ht get a title to get on the register of a company, he wrist be in
possession of a ccrtiflcate for the shares t gether with a transfer signed by the
registered holder.' Where the Articles of Association provide for a transfer of
shares by an instrument in writing, a transferee receiving a duly executed transfer
in blank from -a 	 share'holder, car fill up in the hlank'and ask for the
rcL'I.ctration of his name in the hooks of the company and his title cannot he
dcicated by the registered owner or any other person deriving title froni the
registered owncr.

Registration not effected dwing lifetinic of donor. A gift deed of shares
intended 1w the donor to take effect b y wa y of a transfer cannot operate to create
a trust in lavour of the donee who has failed to complete the transfer deed during

V). AIR l')h lIon,. 247 ( t he compan y n,nnca refuse to register a transfer where no suctipower has bccn reserved to i().
20. AtR 192S PC 291
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3	 ,\IIt 1924 L'ih. 173 (t)13y
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the lifetime of the donor by getting the transfer registered in the hooks of the
corn panv.

Cowl sale. Fri the case of a sale of shares through Court, there is no further
deed of transfer to he executed, -1ence a purchase of shares at a Court sale has
prionlv ovcr an assignee of shares in respect of which proper conve yance has not
been made.' But the purchaser of shares at Court sale is in no way in a superior
Position to that of a transferee by a private sale, so far as the powers of he
compan y in dealing with the transfer applications are concerned."

tloreprcse/?iaiio, t b y .iellcr--eJfi•c(. Where shares are transferred to purchasers
fully paid-up shares without notice that they were not such and where they are

also re g istered in the hooks of a compan y as fully paid up, the y must as between
lie company and-the transferee he treated as fully paid-up shares.°

Re/i icc! to reç'frt'r transfer br coinpa,y, Where the company has a discretion
Wider the Articles to recogn i se or refuse to recognise a transfer, a transferee of
shares cannot sa y, as a gainst the compan y that he has become a member unless
the company has registered his transfer." Where the compan y refuses to re g ister a
transfer the endor of his shares becomes trustee in respect of them and must
comply with alt direct ions of the purchascr.

6. P (  to refuse registration A power vested in the directors 1w the
articles 10 ret use rci'istriHor i of transfer at their discretion svithotit assigning
cisons is not ins;lid. the Court liosevcr has power to eo into the question

ss het her .1 r t usal in such a ease was made in exercise of discretion or merck on
their whim and caprice.

7. i -:ffect i d transfer. As between the buyer and the seller (if the shares, ihe
bu yer is Critit!eLl to all dividends declared alter the date of contract for sale unless
)tflCi'0te ,Irran'cd Rut transfer of shares, altr dividend was declared does tea,as a g ainst the compan y carry the di y idend even where the ranstcree has expreslvblight ('111?7 (II)'.

J/a/!.iJcr oJs/to/es issued 'it/i,a I'll-cr'. A share-holder after selling awa y his
shares cannot Claim a refund of the mone y from die comtanv on the ground that
)hL is.Lie at those shares being ii/i, -a dies there Was a failure of consideration5

- Foi .ecd i/QC!1/lIr'J?14	 1/'a/LiJCL .A contract is implied on the part of a person
lodging the 1ranslr that lie will indemnif y the company ii the document of
transfer proves to be a forgery . Sinnliirlv the broker who deposits the transfer

7..1tRin2t ('at t45=4S c:.t. vs(,
S. .-\tR tv23 \tad. 24 1 -$5 SLid 537 (Dtt).
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becomes liable to the compan y to indemnify its loss even if hefaith.	 has acted in good

. Share certificates. The certificates of shares issued under the company's
seal are prima facie evidence of all that they state, They are issued for the \'cry
purpose of enabling the persons holding them to sell the shares to others. 17 Acompany is estopped from denying the title of a person to certain shares where it
has stated him to be the owner of those shares in the share certificate issued byIsit.

9. Paid-up shares. Where under a contract of loan the company agreed to
give the creditor "fully paid-up shares" for money lent and also issued to him the
share certificates in which the shares were described as "full y paid-up shares". It
was held that the representation so made fully bound the company and that it was
not open to place upon the list of contributories in the event of th
wound up.	 e company being

The title 01 a person to whom shares are allotted is complete when the
certificate of shares i,s issued in accordance with the resolution of the company
and if the certificate shows that the shares are fully paid up the compan y cannot
demand payment from the tran.sl'cree of those shares who buys them from the
original holder under the perfect and complete title obtained b y him b y the issue
of the certificate of shares,° But as against the vendor of property, who accepts
shares with full knowledge that the y were only shares which were not paid for in
cash but were to be treated as full y paid-up and who did not rely the purpose of
accepting those shares upon statement in the share certificates as importing that
I hey had been actuall y paid for, the liquidator is not estopped by the statementrum den y ing the fact at pa yment in cash,' Where a share, the certificate for which
has upon the face of it a representation by the compan y that the whole amount of
the share is paid up. is dealt with in the ordinary course of business, it is not
necessary or the person who LakeS it to disregard the assertion of the company
and satisfy him self' t ha t the rep resentation is true and that the mone y has beenactuall y paid. If it is alleged that the person so taking the share had notice that the
share had not actuall y been paid up, the onus of proof lies on those who assert
that he had such not ice,2

CLASSES AND KINDS OF SHARES

90. Classes and kinds of share capital. (1) A compan y iiMiled by
shares shall have only ordinary share capital, which may he subS-
divided into different cIasses

Provided that this sub-section shall not apply to preference
shares issued before the commencement of this Ordinance or in

tO	 9125 App Cas 392.
17, (1878) I App Cas 1004,
18, (1891) 891-2(3 [1104,
19, 1897 App Cas ISO.
20, (1874)9 Ch, App. 554 +(1878) 3 App Cas 1004 +(1878) 7 Ch D 533t.	 899-I Ch, 414,
2. (1887)37 Ch 1) 712 57 tJ Cli 228,
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pursuance of a contract or agreement entered into before such

commencement.

(2) The 'rights as between various classes of ordinary shares, if
any, as to profits, votes and other benefits shall be strictly
proportionate to the paid-up value of shares.

GENERAL PROVISIONS AS TO SHARE CAPITAL

91. Only fully paid shares to he issued. No company shall issue

partly paid shares;

Provided that where a company has partly paid shares on the
commencement of this Ordinance, it--

(i) shall not issue an y further share capital until all the shares
previously issued have become fully paid up; and

(ii) shall pay dividend onl y in proportion to the amount paid

up on each share.	 -

92. Power of company limited b y shares to alter its share capital.

(1) A company limited b y shares, if so authorised by its articles,
may alter the conditions of its memorandurnso as to--

(a) increase its share capital by such amount as it thinks
expedient;

(h) consolidate and divide the whole or any part of its share
cipital into shares of larger amount than its existing
shares;

(c) sub-divide its shares. or ariv of them, into shares of smaller
amount than is fixed b y the memorandum; or

(d) cancel shares which, at the date of the passing of the
resolution in that behalf, have not been taken or agreed to
he taken b y any person, and diminish the amount of its

share capital by the amount of the shares so cancelled;

Provided that, in the event of consolidation or sub-
division of shares, the rights attaching to the new shares
shall he strictl y proportional to the rights attaching to the
previous shares so consolidated or sub-divided:

Provided further that. where any shares issued are of
a class which is the same as that of shares previously
issued, the rights attaching to the new shares shall be the
same as those attaching to the shares previously held.
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(2) The new shares issued by a com pany shall rank paripassu
with the existing shares of the class to which the new shares belong
in all matters, including the right to such bonus or right issue and
dividend as may he declared by the company subsequent to the
date of issue of such new shares.

(3) The powers conferred by sub-section (1) shall be
exercisable by the company only in a general meeting.

3[(3-A) Notwithstanding anything contained in this Ordinance
or any other law for the time being in force or the memorandum
and articles, where the authorised capital of a compan y is full';
subscribed, or the unsuhscribed capital is insufficient, the same
shall he deemed to have been increased to the extent necessary for
issue of shares to a scheduled bank or financial institution in
pursuance of any obligation of the compan y to issue shares to such
scheduled bank or financial institution.]

(4) A cancellation of shares in pursuance of sub-section (1)
s hall not he deemed to be a reduction of share capital within the
meaning of this Ordinance.

(5) The compan y shall file with the registrar notice of the
exercise of any power referred to in sub-section (1) with i n fifteen
days from the exercise thereof.

synopsis

I. Increase in share capital.	 (..oitv:rsion	 of shares	 jUt)
2. Consolidation on .ub-divisiun	 Stilck.

of shares.

	

	 4. Red uction ol capital.
General meeting.

1. Increase in share capital. The authorised share capital of a compan y can
he increased by the issue of new share univ upon a decision taken by the company
at its general meeting and the directors have no power in that behalf'. The
authorisation of the increase of capital b y giving power to issue new shares is
distinct from the actual increase of such capital by the creation of new shares.
With regard to the former, a resolution by the share-holders at the general
meeting is necessar y but once the authorit y has been given, the power of issue
ma y be exercised by the Board of Dircctors.

Deposit or Director. A certain sum of oionev demanded as a deposit from a
director in addition to his shnre qualification is not an increase in capital inasmuch

his, by OrcJ. .57 ol [95-I. S. 7
-I.	 ICR l94 'ut. (i)2
S. (1573) 9 Ch. App I.
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as the amount unlike the share capital can be claimed back by the person when he
ceases to be a director.

2. Consolidation on subdivision of shares. There was no provision of law
which rendered the consolidation and sub-division of the capital of a company
made by a single resolution unjustified and hence there could be no objection to it
at all where there was also nothing in the articles of the company against the
procedure followed?

3. Conversion of shares into stock. A stock is simply a set of shares put
together in a bundle." Shares in a company, as shares, cannot he bought in small
fractions of any amount. But the consolidated stock of a company can he bought
just in the same way as the stock of a public debt can be bought Split up into as
man y portions and as small portions as desired. Independently of that, the stock
Possesses all the characteristics of shares. It is, in fact, simpl y a set of shares put
together in a bundle, with the peculiarity added to them, that they are transferable
in a manner in which ordinary shares cannot he transferred. The use of the term
'stock' merel y denotes that the company have recognised the fact of the complete
Payment of the shares and that the time has come when those shares may be
assigned in fragments. which for obvious reasons could not be permitted before,
but hat stack shall still he the qualification, for example of directors must
possess a certain number of shares, and that a meeting shall be of persons entitled
to this stock, who shall meet as share-holders and vote as share-holders, in the
proportion of shares which would entitle them to vote before consolidation into
sock.'' It follows that a direct issue of fully paid stock on receipt of value without
going through the form of first issuing fully paid shares and then converting them
into stock is a mere irregularity which will not affect the validity of the stock.'

4. Reduction of capital. A company issued share capital consisted of shares
of £ 500 each. As a part of a soheme of reduction of capital the company sub-
divided each of such shares into five shares of equal value and adjusting the paid-
up value towards three of the new shares treated the remaining as unpaid shares.
]'he scheme contained also a stipulation that those two shares should he
surrendered by the share-holder when required by the company for re-issue. The
scheme was sanctioned by the Court as being authorised by section 46(1) of the
(British) Companies (Consolidation) Act of 1908.'

5. General meeting. A notice of the meeting to increase the capital must
signify , in view of provisions of section 69 of the British Act of 1908, the intention
to make the specific increase embodied in the resolution that is to be actually
passed. It is not sufficient if it signifies merely an intention to make some increase
or other in the capital of the company.0

e Alit 1951 Mad. 520.
7. 1920 W N 149.
8. 1912-1 Ch 7-
9. (1975) 7 11 L 717 (1878) 10 Ch App 148. affirmed).

tO (1875) 10 Ch App 148.
Il. (1912) 1912-1 Ch 72.
11 (1971) 1917-1 Ch 213.
13. (1916) 1916-2 Ch 57.
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Rights of preference share-/ro!ders, change in. A scheme ot a rrangement which
modified the memorandum of association so as to merely diminish the right of
preference share-holders to dividends conferred on them by the memorandum
and not involving consolidation of shares of different classes or the division of
shares into shares of different classes WOS held not to require a special resolutionpassed by the majority.',

93. Notice to registrar of consolidation of share capital, etc. (1)
Where a company having a share capital has Consolidated and
divided its share capital into shares of larger amount than its
existing shares, it shall, within fifteen days of the Consolidation and
division, file notice with the registrar of the same, specifying the
shares consolidated and divided.

(2) If a company makes default in complying with the
requirements of sub-section (5) of Section 92 or sub-section (1) of
this section, it shall be liable to a fine which may extend to one
hundred rupees for every day during which the default continues,
and every office of the company who knowingly and wilfully
authorises or permits the default shall be liable to the like penalty.

94. Notice of increase of share capital or of members. (1) Where
a company having a share capital has resolved to increase its share
capital beyond the authorised capital, ' 5{or such capital is increased
under sub-section (3-A) of section 92], and where a compan y not
having a share capital has resolved to increase the number of its
members beyond the number previously registered, it shall file withthe registrar '  fifteen days after the passing of the resolution,
a notice of the increase of capital or members, as the case may be,
and the registrar shall record the increase6[:]

"[Provided that where default is made by a company in filing a
notice of increase in the authorised capital under Sub-section (3-A)
of section 92, the scheduled bank or the financial institution to
whom shares have been issued may file notice of such increase with
the registrar and such notice shall be deemed to have been filed by
the company itself and the scheduled bank or financial institution
shall be entitled to recover from the company the amount of any
fee properly paid by it to the registrar in respect of such increase.]

15)19I5-2Ch 439
tS. Ins. byord. 57011984,5,7
16. Subs, by Ord. 57 of 1984, S. 7.
17. Add. by Ord. 5701 1984. S. 7.
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• (2) The notice to he given under sub-section (1) shall include
particulars of the shares to be affected and the conditions, if any,
subject to which the new shares are to be issued.

(3) If a company makes default in complying with the
requirements of sub-section (1), it shall be lahie to a fine which
may extend to one hundred rupees for every day during which the
default continues, and every officer of the company who knowingly
and wilfully authorises or permits the default shall be liable to the
like penalty.

(4) No resolution referred to in sub-section (1) shall take
effect unless the notice required by that sub-section to be filed with
the registrar is duly sent to him.

95. Prohibition of purchase or grant of financial assistance by a
companY for purchase of in uv'i1 or its Ito/ding company's shares. (1)
No company shall have power to buy its own share or the shares of
its holding company.

(2) No company limited by shares, other than a private
company, not being a subsidiary of a public company, shall give,
whether directly or indirectly and whether b y means of a loan,

guarantee, the provision of security or otherwise, any financial
assistance for the purpose of or in connection with purchase made
or to he made by any person of any shares in the company or
where the company is a subsidiary, in its holding company:

Provided that nothing in this su-section shall prevent the
company from advancing or securing an advance to any of its
salaried employees, including a chief executive who before his
appointment as such, was not a director of the company, but
excluding all directors of the company, for purchase of shares of
the company or of its subsidiary or holding company, if making or
securing of such advance is a part of the contract of service of such
employee.

(3) If a company acts in contravention of sub-section (1) or
sub-section (2), the company and every officer of the company who
is knowingly and wilfully in default shall be liable to a fine which

may extend to ten thousand rupees if the default relates to a listed
company and to two thousand rupees if the default relates to any
other company.

(4) Nothing in this section shall prevent a company from

redeeming any shares or an y other redeemable security issued in
accordance with the provisions of this Ordinance.
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Synopsis

1. Purchase of its own shares by	 3. Purchase	 under	 specialcompany,	 statute.
2. Forfeiture of shares.

	

	 4. Shares held in trust for
company.

I. Purchase of its own shares by company. A purchase by a company of its
own shares is ultra t'ires. 8 

A provision in the articles for option to the company to
buy its own shares is ultra vircs. 19 Thus a transfer of their shares by a set of retiring
directors to the remaining directors is void, where, to the knowledge of the
parties, the shares are to form part of the stock of shares in the company, the
transaction being a purchase by the remaining directors on behalf of the company
and not in their individual capacity.' Similarly a surrender of share by a share-
holder and acceptance of such surrender b y the company releasing the liability of
share-holder is equivalent to purchase of its own shares by the company and is
therefore illegal and void! Hence the question whether the purchase is to be
made within the territorial limits of the place where it is incorporated or outside
such limits is irrelevant!

Purchase for reduction of capital. The rule which prohibits the company from
purchasing its own shares without effecting the consequent reduction of capital
with requisite sanction is distinct from the rule which prohibits a company from
becoming its own member.

Transfer of assets to share-holders en liquidation A scheme of liquidation was
drawn up by the share-holder,,, after passing a valid resolution for the winding up
of the company. Under the scheme certain assets of the company were transferred
to the share-holders on their undertaking to pay off the liabilities of the company.
But the company retained sufficient control over those assets to enable them to
take them back from any defaulting share-holder. In these Circumstances it was
held that the transaction was not one of purchase by the compan y of its own
shares.

2. Forfeiture of shares. Companies Ordinance, 1984 does not prohibit a
company from forfeiting shares of its share-holders. Where Articles of
Association which constitute a contract between the shareholders and the
company as also between shareholders enter se provided for forfeiture on
happening of Certain events or failure of share-holders to perform their obligation,
company could validly exercise power and forfeit shares.' A provision in the
articles of a company, which permits the company to forfeit shares and also places
an obligation on it to re-issue the shares cannot be condemned as violation of the

18. AIR 1921 All 135 (1)11)+4 Born I 1CR 185 (DB) + (1887) 12 App Cas 409 (Companyaccepting surrender of shares and releasing share-holder from further liability—Transaction amounts to a purchase of shares).
19. 16 Ind Cas 49 (Born.).
20. (1856)52 ER 1028.
1. (1902) 1902-2 Ch 14.
2. AIR l943Mad 111.
3. AIR 1957 Cal 293 (D B).
4. AiR 1958 And h. Pra, 666 (DB).
S. 1991 .11.D 1225 (DR).
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Ordinance either in regard to its provisions as to reduction of capita] or as to the
prohibition against a company purchasing its own shares or trafficking in them.' A
company can accept surrender of shares only under conditions and limitations
under which shares can be forfeited by it. 7 Where one of the articles of a company
prohibited it from purchasing its own shares and another authorised its directors
to forfeit shares of a debtor by way of lien for debt due to the company and the
company took certain shares standing in the name of third parties and not the
debtor in settlement of its claim against the debtor; it -was held that the act of the
company taking those shares by valuation and forfeiting them and adjusting its
claim against its defendant amounted only to a purchase of the shares by the
compan y from those third parties and not to forfeiture permitted by the latter
article. 8 Forfeiture of shares, however, would not he permissible where it has the
effect of reducing share capital . 9

 Purchase under special statute. Where a company is authorised by an
Act of the Parliament to purchase its own shares, the shares purchased by it,
whether in the name of trustees or in its own name, become extinguished. 1 ° This
section does not invalidate a compulsory substitution of its own shares in lieu of its
other assets by a special statute or even a purchase b y a Compan y of its own
shares by authorit y of a special statute. The compulsory substitution as also such
purchase is lawful though the consequence ma y he reduction of capital." Where
its own shares arc purchased b y a compan y under statutor y authority. the shares
not extin g uished either in law or in equit y, in a proper case, for example, where
the shares are subject to a pre-existing charge in favour of a third party.t'

4. Shares held in trust for compan y. The rule prohibiting a compan y from
acquiring its own shares does not bar certain persons on thc share reCistcr of the
corn panv from holding shares upon trust for the company

REDUCTION OF SHARE CAPITAL

96. Reduction of share capital. (1) Subject to confirmation by
the Court, a compan y limited by shares, if so authorised by its
articles, may by special resolution reduce its share capital in any
way, and in particular and without prçiudice to the generality of
the foregoing powers may--

(1) extinguish or reduce the liability on any of its shares in
respect of share capital not paid up; or

C It .R (1950) 1 Cal 235 (])B)+ A] R 1949 Cat 360=ILR (1945)2 Cal 105.
7. AIR 1928 Lah. 240+AIR 1974 Mad. 703.
S. (1871)1 CP43.
9. 1991 MU) 1225 (00).

10 (1892) 1592-2 Ch 279.
It. AIR 1957 Cal 293 (DII) (Word 'purchasc in the section cannot be appropnatelv applied

to the rontpu lsor- substitut i on oft he shares).
12	 AIR 1557 Cat. 293 (DIn.
13. AIR 1957 Cal. 293 (Ott).
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(ii) either with or without extinguishing or reducing liability on
any of its shares, cancel any paid-up share capital which is
lost or unrepresented by available assets; or

(iii) either with or without extinguishing or reducing liability on
any of its shares, pay off any paid-up share capital which is
in excess of the needs of the company;

and may, if and so far as is necessary, alter its memorandum by
reducing the amount of its share capital and of its shares
accordingly.

(2) A special resolution under sub-section (1) is in this
Ordinance referred to as a resolution for reducing share capital.

Synopsis

1. Scope.
2, Reduction of capital, necessity

for.
3. Subject to confirmation of

Court,
4. Authorized by its Articles.

5. Reduce its share capital in any
way.

6. Payment of paid-up capital.
7. Stock, reduction in.
S. Preference shares.
9. Special resolution necessary.

1. Scope. The section provides for reduction of share capital of a company.
It does not permit purchase of its shares by the company. Thus a resolution
authorising the directors to purchase shares from wilIin share-holders and
prohibiting the directors from re-issuing the shares without the authorit y of a
general meeting is ultra Ores and invalid where the company has no power under
its Memorandum or Articles to purchase or deal in its own shares or accept
surrenders. Such a scheme amounts to an attempt to reduce the capital of the
company without complying with the provisions of the Companies Ordinance or to
a traffickin in the shares which has not been authorised by the memorandum of
association.

A scheme by which certain share-holders receive a part of the assets of the
company equivalent to their shares therein and such shares are then cancelled is
in effect a purchase of its own shares by a compan y. It is a permitted mode of
effecting a reduction of capital. But the law has sanctioned that method subject to
certain conditions and restrictic ns, therefore a redtiction on the basis of that
method is prohibited unless those conditions and restrictions are observed,t5
There is no distinction between a purchase of its own shares by a company under
which it returns to the share-holder a part of the paid-up capital in exchange for
his shares and a surrender of his shares by a share-holder in consideration of the
company wiping out his liability for the uncalled up sum payable thereon. Both
involve a reduction of the capital which persons dealing with the company are
entitled to rely upon as existing, either as paid-up or as still to be called up, and

14 (1877)4ChD.327.
15. (1894) 1894 App Cas 399.
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such a reduction therefore can hold good only if sanctioned under the conditions
prescribed by the statute.

Transfer of entire assets of conwwzv. Where the entire assets and liabilities of
a compan y are transferred to another compan y so that as a result of the transfer
all the assets of the transferor company would 'vest in the transferee company and
the transferor company would really become defunct. It was held that the
disappearance of the assets of the Company, for whatever reason, does not cause
a reduction of the share capital.

2. Reduction of capital, necessity for. The need for reducing capital may
arise in various wa ys, for example, trading losses, heavy capital expenses, and
assets ofreduced or doubtful value. As a result the original capital ma y either
have become lost or a compan y may find that it has more resources than it can
profitably employ . In iIhcr case the 'need ma y arise to adjust the relation between
capital and assets. Lniike an individual, a compan y has power to write off losses of
this nature or to return capital except in the manner provided in the Ordinance.
This can he done as indicated in the sect itn Even prima facie evidence of the
loss of capital is sufficient where thc power of the Court under section 96 is
invoked.'

3. subject to corrtirmatii,n ut Court. .-\ transaction which results jr.
reduction of share capital is invalid where there is no saneti. n of thc Court for the
purpse. Fhe &inv stat iit ' rv cxccptton . iriciture under conditions laid down by
law.

Obiect oj provision Jor sa/rction. The confirmation by Court of the reduction
Of capital by a compan y is the safeguard of the minority, and in order to enable it
to protect the interest of persons who dissented or even of persons who did not
appear except on the argument and hearing of the petition.'

Excrctsc of discrrnn. The Court's powers in confirming a proposal for
reduction of capital are not subject to any other limitation excepting that the
schenic must he one which is fair and equitahle. 3 The Court, shall ensure that a
scheme noes not anf,] ri; prejudcc an y present or future share-holder or
creditor.' The rIL'hL to reduce capital has been conferred on the company
statutorily and the Court will not refuse to confirm the reduction of capital
decided upon by a compan y unless It sees something unfair or unreasonable being
done.'

16. (1902) 1902-2 Ch 14 + (1894) 1894 App Gas 399.
17. AIR 1962 Sc 1355.
18. AIR 1960 Mad. 537
19, AIR 1963 Cat. 637.
20. AIR 1955 Madh B 166 (DB).

I AIR 1938 Pesh 41.
2. (1895) 1895-1 Ch 691 +(894) 1894 App. Gas. 399.
3. (1894) 1894 App. Cas. 399+(1902) 1902-2 Cit. 601.
4. PU 1977 Lah, 10= PLD 1976 Lait, 850.
5. (1895) 1895-1 Ch 691.
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When exercising discretion the Court is concerned to see that the reduction
is fair and equitable. Motive for the reduction is no concern of the Court.' In this
matter the policy of the Legislature is to entrust the majority of the share-holders
with the decision whether there should be a reduction of capital and if so how it
should be carried into effect.' But the reduction may be allowed only when the
decision can prudently be arrived at by businessmen in the interest of the business
of the company and not for the confiscation of shares." The test of reasonableness
of the scheme is whether it is regarded by reasonable people, conversant with the
subject as beneficial to both sides and not only to those who are making it. If a
scheme of reduction involves an alteration of right to a class of shares and by the
Memorandum or Articles, the consent of a meeting of the class is required, the
Court will not approve the reduction of capital of the class, on the consent
obtained by the vote of the holders of a majority of the shares of the class who did
not act in good faith in the interest of members of the class generally but who
wished to promote some other interests of their own such as their interest as
holders of a different class of shares.9

Loss of capital due to illegal acts. Where the loss of capital is due to issue of
shares at a discount the Court cannot confirm the proposed reduction of capital
inasmuch as the issue of capita] at discount is illegal,

Court ,nav impose conditions while granting sanction. The Court may either
confirm a reduction with or without conditions or decline to confirm it. It is not
necessaril y confined to seeing that the creditors are properly protected but may
take into account whether the reduction would work injustice between different
classes of share-holders and although it ma y not tall within its function to impose
conditions which amount to an alteration of the scheme, yet if such an alteration
appears requisite it ma y refuse to confirm the reduction leaving the company to
resolve on a reduction in an altered form if it thinks fit."

Notice of proposed reduction. The publicity of the proceedings in relation to
the confirmation of the reduction and discretion vested in the Court in the matter
amply protects the public, the share-holders and every class of share-holder
individually and collectively.'2

Burden of proof. The uetion of reduction of capital is a domestic one for
the decision of the majority. The company is not bound to satisfy the Court that
its proposals for the reduction of capital are not unfair. It is for the objectors to
disclose such matters as will stand in the way of the Court's approval.'

4. Authorized by its Articles. In the case of limited company it is illegal to
do what amounts to a reduction of capital without any express provision either in

6. AIR 1960 Mad. 537.
7. (1894) 1894 App Cas 399 +AIR 1960 Mad 537.
S. PLD 1976 Lah. 850 = . I'U 1977 Lah 10 + (1951) 1 All E R 881 = 1951 AC 625.
9. PU 1977 Lah 10=PLD 1976 Lah 850=(1971)2 All ER 289.

10. (1889) 38 Ch D 475.
11. AIR 1960 Mad. 537.
12. (1907) 1907 App Cds 229.
13. AIR 1938 Pesh. 41 +AIR 1939 Rang 417.
14. AIR 1960 Mad 537.
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the memorandum or articles of assocr:ltiori iuthorising or enabling the Companyto effect an y reduction of its capital. 15

5. Reduce its share capital in an y way. When exercising its discretion the
Court is Concerned to see that the reduction is fair and equitable. The motive 

forthe reduction is no concern of the Court.'
Reduci,, 17:051 he pernirued by /aw. Reduction of capital should not be

permitted unless effected under statutory authority or by
forfeiture as laid down in

the articles. Any reduction of capital contrary to this principle is li lt rues: Itmust however he rioted that the three g rounds in section 96 are onlyp articularinstances but thes cannot be deemed to he exhaustive in view of the general
language of section 96 which particularises the three grounds 'without prcjudicc 

tothe generality of die fore going power'." But arbitrariness is not to becountenanced ill 	 rcduct ion of capital Since three grounds cover most of the
cases in which the rcduction of capital ma y be necessareduction sho	 ry, any other ground for

uld he analogous to the three grounds given in section 96.
.tIod of r&yIrtcrj,,: of coo/rd. A company has power to reduce its capital andit ma y
 reduce ttic capir1l by reducing the share capital of all its share-holders

holly or in part:Subject to thenecessity of obtaining the confirmation of
of theCourt tIle company is left to choose the mode in which the reduction is to be

made, for example, the extent of the reduction and all other questions concerning
the reduction including the application of the moneys which may be set free as a
result of the reduction' It is not necessary for tire company to reduce capital 

proIota of all members Of the Company. It is not necessary that the reduction should
liect all holders of the same class of shares. If all the share-holders were of tire

opinion that its capital should be reduccd and that this reduction would best beeffected b y paying one share-holder and cancelling tile shares held by him, their
resolution to this el ect would not be 

107a i/rex, since there is no expression in the
reduce 

Co 
indic:ite that the disci'ct nm of the Court with respect to an application to

 capital does not extend to an y possible mode of reduction and capital ma yhe l egitimately reduced b y bu y ing out sonic of the members of the Company' A
esolution authorrsing the directors to purchase shares from wilting share-holders

and prohibiting the dircctnrs from re-issuing the shares without the authority of ageneral meeting is u/rd mires and invalid where the company has no power underits nr emoranduiii or articles to p urchase or deal in its own shares or accept
surrenders Such a scheme amounts to an attempt to reduce the capital of the

0111 [10115 \s illiotit corn pl ying with the provisions of the Companies Ordinance Or to
a tratfickin in tile shares which has not been authorised by the
association	 mem

0	
orandu of'	 m

15. (1875) 1 Ch D 682.
16. AIR 1960 Mad. 537.
17. AIR 1930 Born. 267=54 Born 178.
18, I'll 1977 Lati. 10= PLD 1976 Lah. 850+AIR 1957 Cal. 293 (D13).
tO. PU 1977 Lah. 10= PU 1976 LaIr. 850.
20. AIR 1938 Pesh 41.
I. AIR 1960 Mad. 537.
2. PU 1977 LaIr. 10= PLD 1976 Lah. 580+ 1894 AC 399.3. (1877)4 Ch B. 327.
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Coniprontise or settlement as to reduction. Where a scheme under section 284
of the Ordinance involved a reduction of capital; the Court could not sanction that
scheme unless the procedure prescribed by section 96 and the following sections
for (he reduction of capital was found to have been complied with.'

Fofciture of shares. A forfeiture, under which, according to the articles, the
forfeited share could be cancelled or become extinct results in reduction of
capiLaL Where it is intended that the forfeited share should be re-issued, there is
no reduction of capital. A company passed a resolution to reduce its capital. The
scheme of reduction involved the treating of forfeited shares as unpaid and
unissued shares. A clause in the articles of the company provided that forfeited
shares became the property of the company and could he resold, re-allotted or
otherwise disposed of by the company. The company having been paid a small
amount in respect of the forfeited shares, the question arose whether they could
also be treated as unissued and unpaid shares. The Court held that these shares
also came within the .purview of the above clause in the article and confirmed the
reduction.'

Surrender of shares. A surrender of share amounts to a reduction of capital
which is unlawful unless confirmed by the Court.' Surrender of a partly paid-up
share not liable 10 forfeiture in consideration of release by the company of the
surrendering share-holder from his liabilities in respect of the shares surrendered
is a case in illustration of the (node of reducin capital by extinguishment or
reduction of liahilit on shares not fully paid up. Permitting a share-holder to
sever his connections with the company by paving a small'r amount than the face
value of his shares is a reduction of capital which requires the assent of the Court
to be valid.' 0 Therefore the directors have no power to release an y share-holder
who says that he wishes to have his share cancelled or to resolve to discharge him
from the Company on the ground of his having expressed his desire to be
discharged.'

6. Payment of paid-up capital. A limited company not in liquidation cannot
make payment by wa y of return of capita] to its share-holders except as a step in

an authorised reduction of capital. Any other payment can only he made by way of
division of profits."

7. Stock, reduction in. As shares include 'stock', a company can reduce its
stock,' 3 Thus reduction of capital can be made by cancelling stock as it can be
done by cancelling shares.0

4. PLD 1076 Lab. 850= ('U 1977 Lab. tO= ILR (1949) ]Cal. 127+ AIR 1956 Pat. 364 =35 Pat.

167 (Dfl)+33 Cal. W N 207.
5. 1 L (1950) 1 Cal. 235.
6. (I.E (1950) 1 Cal. 235+AIR 1949 Cal. 360.
7. (1014) 1913W N 307.
S AIR 1948 Qudh 197=23 Luck 210 (Dli).
'). Al R 1957 Cal. 293 (1)F3)
Ic,. AIR 1929 Mad. 77352 Mad 915 (Dl)).
II. (1872)13(4474.
12. AIR 1030 PC 302
3. All,, 19((l Mud. 537.

1 . .	 (1912) 1912 \V N III)
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8. Preference shares. There may be a reduction of share capital if the
company returns part of the capital money to the preference share-holders in
cash. So also. [he conversion of issued preference shares into redeemable
preference shares is equivalent to a reduction of share capital and simultaneous
increase of share capital! 5 Where at the time of the issue of new shares carrying a
preferential right to a dividend of a specified percentage on the value of the share
but without an y preferential right on the capital there was alread y a clause in the
articles of the compan y authorising it by a by  resolution to reduce its capital
and alter the arnotmr and denomination of its shares; it was held that the company
was not prevented b y any special contract with the preference share-holders Irom
--ducin .ur its capital by striking off a portion of the nominal amount of all the
.hares whether ordinary or prelerential! Where as a part of a scheme for
reduction of its capital a conlpanv passed a resolution, subject to confirmation by
the Court for ectinguishment of the preferential rights attaching to preference
Stocks and for consolidation of them into one stock ranking pan passu with
ordinar y stock: u was held that the resolution was not ultra vires inasmuch as those
rights had been conterred b y the articles of association and not by the
memorandum and hence could he altered without an alteration of the
memorandum. Therefore the reduction made was confirmed.'

9. Special resolution necessary. The polic y of the Legislature is to entrust
he m:ijorilv the ,hare-ho withith the decision \Vllcthcr there should be a

reduction of capital :ind ii s how it sltotild he carried into effcct.' It is therefore
necessary that evervtln:tg should Nc done to serse a notice on all the members of
the company of the special resolution proposed to he passed for this purpose. But
in s pecial circumstances when some of the share-holders cannot be served in view
O f statutor y prohibitions the Coon ma y sanction reduction on the basis of a
resolutiiio passed b y mernh,,:rs who could he served. Thus where a company
convened a necung to pass a resolution to reduce its capital by way of return of
capital. Some of the share-holders serc residing then in the enemy or enemy
occupied territor y and the compan neithcr sent not even attempted to send a
notice of the meeting to those share' -holders. In spite of that it was held that the
resolution had been validly passed on the grhund that the compan y was prohibited
I y law to communicate with those share-holders and those share-holders' right to
receive notice of mecangs stood suspended during the continuance of the war."

be proper/v coitic.te/. In a petition Cor reduction of capital
.'sideitcc must be adduced to show that the meeting at which the special
r,-solution was passed Was properl y convened."'

97. Application w court for confirming order. Where a company
has passed a resolution or reducing share capital. it may applyb y a
petition to the Court for an order confirming the reduction.

5	 .\tR 1956 Pac. 3(0=35 1'i. !67 (D13).
Ic. (18&,) 34 Ch D 287.

7	 (I'flOi 19101 Ch4I4
IS . (1894) 1894 App Cas 399.
19. 1943 1933-3 AIJ F It S&
20. 1 ls l)4) iso-i \v \ Ink,
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Synopsis

- L Petition for confirmation of 	 3. Compromise arrangement for
reduction.	 reduction of capital.

2. Confirmation by Court.

1. Petition for confirmation of reduction. The application for the
confirmation of reduction has usually to be made by petition and in the petition
the company must show all facts and circumstances on which it relies in support of
its prayer for sanction.' The Court in an application under section 97 confirms the
reduction of capital and not the resolution passed therefor. 2 Therefore in the
absence of any other material justifying the Court to do so and on the basis only of
an invalid resolution, the Court cannot confirm reduction of capital?

In a petit-ion for reduction of capital evidence must he adduced to show that
the meeting at which the special resolution was passed was properly convened.'

2. Confirmation by Court. The question of reduction of capital is a
domestic one for the decision of the majority:' The company has the right to
determine the extent, the mode, and incidence of the reduction of its capital. It
ma y reduce the share capital of all its share-holders pro rate or may reduce any
individual share-holder or an y class of share-holders wholly or in part. Therefore a
Court should generally be slow before it interferes with the decision of the
company and refuse confirmation of the reduction of capital. But even so the
Court before it proceeds to confirm the reduction of capital must see that the
interests of the minority are adequately protected and there is no unfairness to it.6
In a case where the creditors have no concern with the question of the reduction
of capital the Court has to consider onl y whether it ou ght to refuse confirmation
in the interest of the public who ma y become share-holders and whether as
between the different classes of share-holders the reduction is fair and equitable.
Where it is so and there is no suggestion of the public being adversely affected
and there is also prima facie evidence of loss of capital the Court has to confirm
the reduction.

3. Compromise arrangement for reduction of capital. A scheme under
section 284 mus't comply with the requirements of sections 96, 99 and the
following s&ct!ons where it involves reduction of capital resulting in diminution of
he liabilit y of or repa yment tp share-holders but the application for sanc tion of

the scheme should not be rejected but kept over to allow the company to comply
with I lie requirement.

9. Addition to name of company of 'and reduced"l On and
from the passing by a company of resolution for reducing share

I	 AIR 19()0 \tsi 537
2. AIR 1932 Pcpsu 1)4=3 Pepsu t.R 312+ Attt 193) Rsng 417.

3. AIR 1952 PCp5U 114 = 3 lepsmi I. R 342.
4. ( 18)4) 1894 W N 108.
S. AIR 19M t'esti. 41 +AIR 1939 Rang 417
)	 AIR 1938 PeOm. .11.
7. AIR 193') Rang 417.
.8 I') I) '7( I.ah S59 ' PIJ 1976 I.uh, 9'- 51 Ca  V N NT
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capital, or where the reduction does not involve either the
diminution of any liability in respect of unpaid share capital or thepayment to any share-holder of any paid-up share capital, then on
and from the making of the order confirming the reduction, the
company shall, unless otherwise directed by the Court for any
specia l reasons, add to its name until such date as the Court mayfix, 

the words and reduced" as the last words thereof, and those
words shall, until that date, be deemed to he part of the name ofthe company:

Provided that, where the reduction does not involve either the
diminution of any liability in respect of unpaid share capital, orPayment to any share-holder of any paid-up share capital, theCourt may, if it thinks expedient dispense with addition of thewords "and reduced".

Synopsis
I. Scope.	 2. Withdrawal of resolution for

reduction.
I. Scope. 

The addition to the name of the company of the words "and
reduced' are intended as a warning to the public that the financial position of the
company is not in a flowing condition, 2 Where a company filed a petition to
confirm a special resolution for the reduction of its capital and requested the
Court to dispense with the use of the words "and reduced" until the hearing of the
petition. The reduction did not appear to involve either the diminution of anyliability in respect of the unpaid or the repa yment of the paid-up capital. Thereduction had been approved by th e chief creditors of the company. There was noobjection (roni an y other creditor even though the reduction had been mentioned
in the meal papers. Under these circumstances the Court permitted the company
to dispense ivith the words as pra yed for but without prejudice to the question asto how the petition was to be advertised.

Cotpaiti' carn'i:g on business abroad. In case of companies carrying onbusiness abroad the use of the words 'and reduced" may generally be dispensed

2. Withdrawal of resolution for reduction. On an application made by the
company after abandoning its special resolution for reducing its capital. the Court
permitted it to withdraw its petition for confirmation of the resolution and to
discontinue the use of the words "and reduced" as part of its name.12

9 	 (1892) 11192-3Ch 125.
10. (1890) 1890 WN222.
11.

(1898) 1898 W N 80+(1919) 1919 W N 103 (The words were directed to be used onl y for
14 days in this rase)+n',) 1901, W N 128 (Court directed the use of the words for a
period of one month Instead of the usual 3 months)

2. (1885)53 L F 763.
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99. Objection by creditors and settlement of list of objecting
creditors. (1) Where the proposed reduction of share capital
involves either diminution of liability in respect of unpaid share
capital or the payment to any share-holder of any paid-up share
capital, and in any other case if the Court so directs, every creditor
of the company who, on the date fixed by the Court, is entitled to
any debt or claim which, if that were the date of commencement of
the winding up of the company, would be admissible in proof
against the company, shall be entitled to object to the reduction.

(2) The Court shall settle a list of creditors so entitled to
object, and for that purpose shall ascertain, as far as possible
without requiring an application from any creditor, the names of
those creditors and the nature and amount of their debts or claims,
and may publish notices fixing a day or days within which creditors
not entered on the list are to claim to be so entered or are to be
excluded from the right of objecting to the reduction.

Synopsis

L. Debenture-holders.	 2. Creditors entitled to object.

1. Debenture-holders. In cases where it was not possible to ascertain the
names ot all the debenture-holders an cxrraordinary resolution passed
unanimously by the debenture-holders, at a duly convened meeting at which
eighty-seven per cent of the debenture debt was represented, and which resolution
was binding on all the debenture-holders under the majority clause in the trust
deed, was held to be sufficient evidence within section 50, Companies
(Consolidation) Act of 1908 of the consent of all the debenture-holders to a
proposed reduction of capital."

2. Creditors entitled to object. Prima facie creditors are not concerned with
the question of reduction of capital where no diminution of unpaid capital or
repayment to share-holders of paid-up capital is.involved.' 4 Therefore a creditor in
order to persuade the Court to allow him to object to a reduction of the capital
which does not involve a diminution of liability of the share-holders must make
out a strong case.35

100. Power to dispense wit/z consent of creditor on security being
given for his debt. Where a creditor entered on the list of creditors
whose debt or claim is not discharged or determined does not
consent to the reduction, the Court may, if it thinks.fit, 4ispense
with the consent of that creditor, on the company securing payment
of his debt or claim by appropriating, as . the Court may direct the
following amount, that is to say,--

13. (1914) 1914.2 Ch 187.
14.(1919) 1919-1 Cli 28+(i907) 1907 App Cas 229.
15. (1919) 1919-1 Ch 28.
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(1) if the company admits the full amount of his debt or claim,
or, though not admitting it, is willing to provide for it, then
the full amount of the debt or claim; and

(ii) if the company does not admit or is not willing to provide
for the full amount of the debt or claim, or if the amount is
contingent or not ascertained, then an amount fixed by the
Court after the like inquiry, and adjudication as if the
company were being wound up by the Court.

1. Non-objecting creditor. A creditor who remains perfectly passive,
although having the opportunity to oppose, cannot be treated as a creditor who
'does not consent' and in r"pect of whose debt an amount is to he appropriated
by wa y of security,

101. Order confirming reduction. If the Court is satisfied with
respect to every creditor of the compan y who under this Ordinance
is entitled to object to the reduction that either his consent to the
reduction has been obtained or his debt or claim has been
dtschared or has been determined or has been secLired, the Court
may make an order confirming the reduction on such terms and
conditions as it thinks fit.

Synopsis

1. Confirmation of ordcr of	 4. Reduction not uniform.
reduction.	 5. Debenture-holders, 	 absence

2. Special resolution necessary	 of.
3. Protection of share-holders.	 O. Court may impose conditions.

I. Confirmation of order of reduction. Where the reduction is shared
equally 1w all the share-holders who are all of one class and is designed to work
justl y and equitably not involcine diminution of any liabilit y in respect of the
unp:iid capital or payment to an y share-holder of any paid-up capital and there is
vidcrice regarding the loss of capital and non-representation of available assets,

1hcr , is nolhingnothing to prevent tlir Court frori' confirmin g such reduction.'

It is not always essential for the Court, when a petition for reduction of
czipit:il is made, to satisfy itself that there has been a reduction of capital. The only
uue'.a ion which the Court has to consider is whether the compan y has duly passed
it, s i cciat resolution.'5 But where reduction of capital is based on the ground that
capital has been lost or is unrepresented by available assets, it is always prudent to
proceed on some evidence, Where in opposing the pet:Iion, a person accepts the
SLatement of the compan y that there had been loss of capital as stated by the

1I	 (1571)11 Eq. 35a.
MR 1 0 79 Rang 417.

IS AIR 1931, Cal 72'3 Cal 703 (1)13)
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Managing Director, the Court should act upon the assumption that there is
evidence of loss of capital."

2. Special resolution necessary. In a petition for reduction of capital
evidence must be adduced to show that the meeting at which the special
resolution was passed was properly convened. 20 In cases where reduct ion of capital
is based on the ground that capital had been lost or was unrepresented by
available assets, it is always wise and prudent to insist on evidence of facts stated
in the special resolution passed by the company.'

3. Protection of share-holders. The Judge, when he has to consider whether
he shalt make an order sanctioning the proposed reduction of capital, is required
by the law to be satisfied that the creditors are duly protected. But that does not
mean that it becomes obligatory on him to sanction the scheme when he is
satisfied of that. He has a discretion in the matter and may refuse to sanction it
even where it bears hard on others who do not consent to it.

4. Reduction not uniform. Any scheme of reduction which does not provide
for the uniform treatment of share-holders whose rights are similar must be most
thoroughly scrutinized by the Court. But that does not mean that the Court cannot
sanction such a scheme even where it is satisfied that it will not work unjustly or
inequitably?

5. Debenture-holders, absence of. Absence of debenture-holders who have
been sufficiently apprised by the proceedings by an advertisement published as
required cannot he a reason why an order confirming the reduction should not be
passed.

6. Court may impose conditions. Where the loss of capital is due to issue of
shares at a discount the Court cannot confirm the proposed reduction of capital
inasmuch as the issue of capital at discount is illegal.

102. Registration of order and minute of reduction.. (1) The
registrar on production to him of an order of the Court confirming
the reduction of the share capital of a company, and on the filing
with him of a certified copy of the order and of a minute approved
by the Court and showing, with respect to the share capital of the
company as altered by the order, the amount of the share capital,
the number of shares into which it is to be divided and the amount
of each share, and the amount, if any, at the date of the registration
deemed to be paid-up on each share, shall register the order and
minute.

19. AIR 1936 Cal. 32763 Cal. 703 (DB).
20. (1894) 1894 W N 108.
I. (1916)1916WN70.
2. (1886)34ChD287.
3. (1902) 1902-2 Ch 601 4-(1894) 1894 App Cas. 390.
4. (1871) Ii Eq. 356.
5. (1889)38 Ch. D. 475.



192	 S) [ARE CAPITAL AND DEBENTURES	 [S102

(2) A resolution for reducing share capital as confirmed by an
order of the Court registered under sub-section (1) shall take effect
on such registration and not before.

(3) Notice of the reistration shall be published in such
mannet as the Court may direct.

(4) The registrar shall certify under his hand the registration of
the order and minute, and his certificate shall be conclusive
evidence that all the requirements of this Ordinance with respect
to reduction of share capital have been complied with, and that the
share capital of the company is such as is stated in the minute.

1. Certificate of Registrar—effect. Where alter an order of Court has been
passed in accordance with the resolution of the compan y for reducing its capital
the. re g istrar certified the order and the minutes approved by the Court: it was
held that the certificate conclusivel y established that the resolution for the
reduction had been duly passed as required by the law."

103.Minute to form part of memorandum. (1) The minute when
re g istered shall be deemed to be substituted for the corresponding
part of the memorandum of the company, and shall be valid and
alterable as if it had been originally incorporated therein, and shall
he embodied in every copy of the memorandum issued after its
registration.

(2) If a company makes default in complying with the
requirement of sub-section (1), it shall he liable to a fine which
rnny extend to fifty rupees for each copy in respect of which default
is made, and ever' officer of the company who knowingly and
wilfully authorises or permits the default shall be liable to the like
penalty.

104. Liability of members in respect of reduced shares. (1) A
member of the company, past or present, shall not be liable in
respect of any share to any call or contribution exceeding in
amount the difference, if any, between the amount paid, or, as the
case may he, the reduced amount, if an', which is to be deemed to
have been paid, on the share and the amount of the share as fixed
by the minute:

Provided that, if any creditor, entitled in respect of any debt or
claim to object to the reduction of share capital, is, by reason of his
ignorance of the proceedings for reduction, or of their nature and
effect with respect to his claim not entered on the list of creditors,
and, after the reduction, the compan y is unable, within the
meanin g of the provisions of thk Ordinance with respect to
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winding up by the Court, to pay, the amount of his debt or claim,
then--

(i) every person who was a member of the company at the
- - date of theregistration of the order for reduction and

minute shall be liable to contribute for the payment of that
debt, or claim an amount not exceeding the amount which
he would have been liable to contribute if the company
had commenced to . be wound up on the day before that
registration; and

(ii) if the company is wound up, the Court, on the application
of any such-creditor and proof of his ignorance as
aforesaid, may, if it thinks fit, settle accordingly a list of
persons so liable to contribute, and make and enforce calls
and orders on the contributories settled on the list as if
they were ordinary contributories in a winding up.

(2) Nothing in this 'section shall effect the rights of the
contributories among themselves.

105.Penalty on concealment of name of creditor. If any officer
of the company wilfully conceals the name of any creditor entitled
to object to the reduction, or wilfully misrepresents the nature or
amount of the debt or claim of any creditor, or if any officer of the
company abets any such concealment or misrepresentation as
aforesaid, every such officer shall be punishable with imprisonment
for a term which may extend to one year, or with fine, or with both.

106. Publication of reasons for reduction. In the case of
reduction of share capital, the Court may require the company to
publish in the manner specified by the Court the reasons for
reduction, or such other information in regard thereto as the Court
may think expedient with a view to giving proper information to

-

	

	 the public, and, if the Court thinks fit, the causes which led to the
reduction.

107. Increase and reduction of share capital in case of a
company limited by guarantee having a share capitaL A company
limited by guarantee may, if it has a share capital and is so
authorised by its articles, increase or reduce its share capital in the
same manner and subject to the same conditions in and subject to
which a company limited by' shares may increase or reduce its
share capital under the provisions of this Ordinance.
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VARIATION OF SHARE-HOLDERS' RIGHTS

108. Variation of share-holders' rights. (1) The variation of the
rights of share-holders of any class shall be effected only in the
manner laid down in sectioit 28.

(2) Nor less than ten per cent of the class of share-holders who
are aggrieved by the variation of their rights under sub-section (1)
may, within thirty days of the date of the resolution varying their
rights, apply to the Court for an order cancelling the resolution:

Provided that the Court shall not pass such an order unless it is
shown to its satisfaction that some facts which would have had a
bearing on the decision of the share-holders were withheld by the
company in getting the aforesaid resolution passed or, having
regard to all the circumstances of the case, that the variation would
unfairly prejudice the share-holders of the class represented by the
applicant.

(3) An application under sub-section (2) may be made on
behalf of the share-holders entitled to make it by such one or more
of their number as they may authorise in writing in this behalf.

(4) The decision of the Court on any such application shall he
final.

(5) The company shall, within fifteen days after the service on
the company of any order made on any such application, forward a
copy of the order to the registrar end, if default is made in
complying with this provision, the company and every officer of the
company who is knowingly and wilfully in default shall be liable to
a fine which may extend to two hundred rupees for each day during
which the default continues.

(6) The expression 'variation" includes abrogation, revocation
or enhancement.

(7) Section 5 of Limitation Act, 1908 (IX of 1908), shall apply
to an application made under sub-section (2).

Synopsis

1. Scope. 2. Scheme of arrangement
sanctioned by Court--variation
under.

3. Enjoyment of right, variation in.

1. Scope. A variauon effected by reason of the combined operation of
section 108 and a particular clause in the Memorandum or the Articles of
Association of the Company which authorised the variation, can be said to be
complete and effectually made and no other step need be taken to clothe the
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variation with the character of a full-fledged variation. That a variation becomes
complete by the very fact of consent of the requisite proportion of share-holders
being given to such variation is made clear by the language of the section.'

2. Scheme of arrangement sanctioned by Court--variation under. A
provision in the articles of association of a company authorising the variation of
the rights attached to any class of shares with the sanction of the holders of not
less than three-fourths of the issued shares of that class is lawful and is sanctioned
by Section 108. Where such a provision explicitl y states that it does not derogate
from any other power which the compan y would have had if it had been omitted, a
scheme of arrangement for reduction of capital which abrogates, modifies and
affects the rights of preference share-holders to preferential return of capital is
valid and can be sanctioned by the Court althou gh the sanction of the majority of
the holders of three-fourths of the issued preference shares has not been obtained
in accordance with the provision in the article in question! Therefore recourse to
this section is not necessary for the modification of the rights clause in the Articles
of Association when the modification or variation of the riQhts of share-holders is
made as a part of the scheme of arran gement with the intervention of the Court
under section 284•6

3, Enjoyment of right. 'aviation in. Variation which merely affects the
enjoyment of the right does not require to be dealt with under section tOS. There
is a distinction between enjoyment of the rights and affecting ihe rights.'

109. Registration of unlimited company as limited. (1) Subject to
the provisions of this section, an y company registered as unlimited
may register under this Ordinance limited or any company
already registered as a limited company may re-register under this
Ordinance, but the registration of an unlimited company as a
Limited company shall not affect the rights, debts, liabilities,
obligations or contracts acquired, incurred or entered into by, to,
with or on behalf of, the company before the registration.

(2) On registration in pursuance of sub-section (1), the
registrar shall close the former registration of the compan y, and
may dispense with the deliveryto him of copies of any documents
with copies of which he was furnished on the occasion of the
oriinal registration of the company; hut, save as aforesaid, the
registration shall take place in the same manner and shall have
effect as if it were the first registration of the company under this
Ordinance.

6. AIR 1959 Cat. 253 (Agreement varying rights entered into with a share-holder ratified by
other share-holders of the same class—Variation is complete—Omission to pass special
Msolunon at a separate meeting of the share-holders confirming the agreement does
render it incomplete).

7. AIR 19ÔO Cal. 637.
8. AIR 1959 Cal. 672+AIR 1960 Cal. 637 (Scheme of arrangement—Absence of approval by

majority required under S. 6 is no bar to sanctioning the scheme).
9. AIR 1939 Cal. 672.
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- 110. Power of unlimited company so provide for reserve share
apita1 on re-re-jstratjon An unlimited company having a share

capital may, by its resolution for registration as a limited company
in pursuance of this Ordinance, increase the nominal amount of its
share capital by increasing the nominal amount of each of its
shares, but subject to the condition that no part of the amount by
which its capital is so increased shall be capable of being called up
except in the event and for the purpose of the company being
wound up.

UNLIMITED LIABILITY OF DIRECTORS

111. Limited company may have directors with unlimited
liability. (1) In a limited company, the liability of the directors or of
any director may, if so provided by the memorandum 1 beunlimited.

(2) In a limited company in which the liability of any director is
unlimited the directors of the company, if any, and the member
who proposes a person for election or appointment to the office of
director, shall add to that proposal a statement that the liability of
the person holding that office will he unlimited and the promoters
and officers of the company, or one of them shall, before that
person accepts the office or acts therein, give him notice in writing
that his liability will be unlimited.

(3) If any director or proposer makes default in addiig such a
statement, or if any promoter or officer of the company makes
default in giving such a notice, he shall- he liable to a fine which
may extend to two thousand rupees and shall also be liable for any
damage which the person so elected or appointed ma y sustain from
the default, but the liability of the person elected or appointed
shall not be affected by the default.

112. Special resolution of limited compan y making liability ofdirectors unlimited. (1) A limited company, if so authorised by its
articles, may, by special resolution, alter its memorandum so as to
render unlimited the liability of its directors or of any director,

(2) Upon the passing of any such special resolution, the
provisions thereof shall be as valid as if they had been originally
contained in the memorandum:

Provided that an alteration of the memorandum making the
liability of any of the directors unlimited shall not apply, without
his consent, to a director who was holding the office from before
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the date of the alteration, until the expiry of the term for which he
was holding office on that date.

SPECIAL PROVISIONS AS TO DEBENTURES
113. Rights of debenture-holder and share-holder to have copiesof trust-deed. (1) A 

copy of any trust-deed for securing any issue of
debentures shall be forwarded to every holder of any such
debentures or holder of shares in the company, at his request on
payment of such fee as the company may fix not exceeding the
amount prescribed.

(2) If  copy is refused or not forwarded as required under sub-
section (1), the company shall be liable to a fine not exceeding five
hundred rupees, and to a further fine not exceeding fifty rupees for
every

 day after the first during which the refusal continues, and
every officer of the company who knowingly authorises or permits
the refusal shall be liable to the like penalty, and registrar may by
order compel immediate Supply of a cops'.

114. Debentures not to carry voting rights (1) Except as
otherwise provided in this Ordinance, no company shall, after the
commencement of this Ordinance, issue an

y debentures carryingvoting rights at any meeting of the company;

Provided that debentures convertible into ordinary shares may,
at the option of the company, carry voting rights:

Provided further that such voting rights shall not be in excess
of the voting rights attaching to ordinary shares of equal paid-up
value.

Explanation. Debentures convertible into ordinary shares
include debentures with Subscription warrants.

(2). Notwithstanding anything contained in this Ordinance, or
in the memorandum or articles of any company, no debenture-
holder having immediately before the commencement of this
Ordinance voting rights shall, after such 

commencement, exercise
any such rights at any meeting of the company, except a meeting of
de benture-holders themselves.

1. Scope. Redeemable and transferable debentures with the right to control
the affairs of the Company cannot be issued to the creditorS.0

115. Perpetual debentures. A condition contained in any
debenture or any deed for securing any debentures, whether issued

IlL 1991 MLD 14l= pU 1991 Lah.448=NLR 1')') Civ. 260
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or executed before or after the promulgation of this Ordinance,
shall not he invalid by reason only that thereby the debentures are
made irredeemable or redeemable only on the happening of a
contingency, however remote, or on the expiration of a period
however long.

116. Power to re-issue redeemed debentures in certain cases. (1)
Where either before or after the commencement of this Ordinance
a company has redeemed any debentures previously issued, the
company, unless the articles or the conditions of issue expressly
otherwise provide, or unless the debentures have been redeemed
in pursuance of any obligation on the company so to do, not being

ntan obligation eorceable only by the person to whom the
redeemed debentures were issued or his assigns, shall have power,
and shall be deemed always to have had power, to keep the
debentures alive for the purposes of re-issue, and where a company
has purported to exercise such a power the company shall have
power, and shall he deemed always to have had power, to re-issue
the debentures either by re-issuing the same uLuciltures or by
issuing other debentures in their place, and upon such reissue the
person entitled to the debentures shall have, and shall he deemed
always to have had, the same rights and priorities as if the
debentures had not previously been issued.

(2) Where with the object of keeping debentures alive for the
purpose of re-issue they have, either before or after the
commencement of this Ordinance, been transferred to a nominee
of the company, a transfer from that nominee shall be deemed to
be a reissue for the purposes of this section.

(3) Where a company had either before or after the
commencement of this Ordinance deposited any of its debentures
to secure advances from time to time on current account or
otherwise, the debentures shall not be deemed to have been
redeemed by reason only of the account of the company having
ceased to be in debit while the debentures remained so deposited.

(4) The re-issue of a debenture or the issue of another
debenture in its place under the power by this section given to, or
deemed to have been possessed by a company, whether the re-
issue or issue was made before or after the commencement of this
Ordinance, shall be treated as the issue of a new debenture for the
purposes of stamp-duty and registration, but it shall not be so
treated for the purposes of any provision limiting the amount or
number of debentures to be issued:
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Provided that any person lending money on the security of a
debenture re-issued under this section which appears to be duly
stamped may give the debenture in evidence in any proceedings for
enforcing his security without payment of the stamp-duty or any
penalty in respect thereof, unless he had notice or, but for his
negligence, might have discovered, that the debenture was not duly
stamped, but in any such case the company shall be liable to pay
the proper stamp-duty and penalty.

(5) Nothing in this section shall prejudice any power to issue
debentures in the place of any debentures paid off or otherwise
satisfied or extiriuished, reserved to a company by its debentures
or the securities for the same.

117. Specific performance of contract to subscribe for debentures.
A contract with a company to take up and pay for any debentures
of the company may be enforced by a decree for specific
performance.

118. Payment of certain debts out of assets subject to floating
charge in priority to claims under the charge. (I) Where either a
receiver is appointed on behalf of the holders of any debentures of
a company secured by a floating charge, or possession is taken by
or on behalf of these debenture-holders of any property comprised
in or subject to the charge, then, if the company is not at the time
in course of being wound up, the debts which in every winding"
are under the provisions of Part XI relating to preferential
payments to be paid in priority to all other debts, shall be paid
forthwith out of any assets coming to the hands of the receiver or
other person taking possession as aforesaid in priority tO any claim
for principal or interest in respect of the debentures.

(2) The periods of time mentioned in the said provisions of
Part XI shall be reckoned from the date of the appointment of the
receiver or of possession being taken as aforesaid, as the case may
be.

(3) Any payments made under sub-section (1) shall be
recouped, as far as may be, . out of the assets of the company
available for payment of general creditors.

Synopsis

1. Money borrowed to pay	 2. Municipal charges, payment
salaries of employees,	 of.

1. Money borrowed to pay salaries of employees. In a suit by the debenture-
holders to enforce their mortgage dchentures, secured by a charge over both the
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fixed and floating assets of a company, a receiver was appointed for the protection
of the property. The receiver raised a loan, to pay the arrears of salary to the
employees who had gone on strike; under an agreement to hypothecate the
property of the company. The creditors who lent money were entitled to priority
over the debenture-holders even though a h ypothecation in their favour had not
been made in pursuance of the agreement.!'

2. Municipal charges, payment of. A receiver appointed by debenture-
holders to he receiver for the assets of the company, by his failure to pay out of
the assets the preferential claims relating to municipal rates before making
payments to ordinary creditors renders himself liable in damages in torts and the
municipality can recover the same from him2

119. Powers and liabilities of trustee. (1) The trustee nominated
or appointed under the trust-deed for securing an issue of
debentures shall, if so empowered by such deed, have the right to
sue for all redemption monies and interest in the following cases,
namel y :--

(a) where the issuer of the debentures as mortgagor binds
himself to repay the debenture loan or paythe accrued
interest thereon, or both to repay the loan and pay the
interest thereon, in the manner provided on the due date;

b) where by any cause other than the wrongful act or default
of the issuer the mortgaged property is wholly or partially
destroyed or the security is rendered insufficient within the
meaning of S. 66 of the Transfer of Property Act, 1882
(Act IV of 1882), and the trustee has given the issuer a
reasonable opportunity of providing further security
adequate to render the whole security sufficient and the
issuer has failed to do so;

(C) where the trustee is deprived of the whole or part of the
security by or in consequence of any wrongful act or
default on the part of the Issuer; and

(d) where the trustee is entitled to take possession of the
mortgaged property and the issuer fails to deliver the same
to him or to secure the possession thereof without
disturbance by the issuer or any person claiming under a
title superior to that of the issuer.

(2) Where a suit is brought under clause (a) or cause (b) of
sub-section (1) the Court may at its discretion stay the suit and all

11. AIR 1945 PC 121=lLR 1945 Kar (PC) 245.
12. (1050) 1950-2 All ER 65 (case decided under (English) Companies Act. 1948, S. 594).
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proceeding therein notwithstanding any contract to the contrary,
until the trustee has exhausted all his available remedies against
the mortgaged property or what remains of it unless the trustee
abandons his security and, if necessary, retransfers the mortgaged
property.

(3) Notwithstanding anything contained in sub-sections (1) and
(2) or any other, law for the time being in force, the trustee or any
person acting on his behalf shall, if so authorised by the trust-deed,
sell or concur in selling, without intervention of the Court the
mortgaged property or any part, thereof in default of payment
according to re-payment schedule of any redemption amount or in
the payment of any accrued interest on the due date by the issuer.

Explanation. "Issuer", in sub-sections (1), (2) and (3), shall
mean the company issuing debentures and securing the same by
mortgage of its properties or assets, or both its properties and
assets, and appointing a trustee under a trust deed.

(4) Subject to the provisions of this section, an y provision
contained in a trust deed for securing and issue of debentures. or in
any contract with the holders of debentures secured by a trust-
deed, shall be void in so far as it would have the effect of
exempting a trustee thereof from, or indemnify ing him against.
liability for breach of trust, where he fails to show the degree of
care and diligence required of him as trustee, having regard to the
provisions of the trust deed conferring on him any power, authority
or discretion.

(5) Sub-section (4) shall not invalidate--

(a) any release otherwise validly given in respect of anything
done or omitted to be done by a trustee before the giving
of th release; or

(b) any provision enabling such a release to be given--

(i) on the agreement thereto of a majority of not less
than three-fourths in value of the debenture-
holders present and voting in person or, where
proxies are permitted by proxy, at a meeting
summoned for the purpose; and

(ii) either with respect to specific acts or omissions or
on the trustee d y ing or ceasing to act.

(6) Sub-section (4) shall not operate--
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(a) to invalidate any provision in force immediately before the
commencement of this Ordinance, so long as person then
entitled to the benefit of that provision or afterwards given
the benefit thereof under sub-section (7) remains as
trustee of the deed in question; or

(b) to deprive any person of any exemption or right to he
indemnified in respect of anything done or omitted to be
done by him while any such provision was in force.

(7) While any trustee of a trust-deed remains entitled to the
benefit of provision saved by sub-section (6), the benefits of that
provision may be given either--

(a) to all trustees of the deed, present and future; or

(b) to any named trustees or proposed trustees thereof; by a
resolution passed by a majority of not less than three-
fourths in value of the debenture-holders present in
person or where proxies are permitted, by proxy, at a
meeting called for the purpose in accordance with the
provisions of the deed or, if the deed makes no provisions
for calling meetings, at a meeting called for the purpose in
any manner approved by the Court.

[12O. Issue of securities and redeemable capital not based on
interest.-- (1) '[A company may by public offeror] upon terms and
conditions contained in an agreement in writing, issue to one or
more scheduled banks, financial institutions or such other persons
as are specified for the purpose by the Federal Government by
notification in the official Gazette, either severally, jointly or
through their syndicate, any instrument to the nature of
redeemable capital in any or several forms in consideration of any
funds, moneys or accommodation received or to he received by the
company, whether in cash or in specie or against any promise,
guarantee, undertaking or indemnity issued to or in favour of or for
the benefit of the company.

(2) In particular and without prejudice to the generality of the
foregoing provisions, the agreement referred to in sub-section (1)
for redeemable capital may provide for, adopt or include, in
addition to others, all or any of the following matters, namely:--

Li Subs, b y Ord. 57 of 1984. S. 7.
4. Subs, by Act 12 of 1994 S. 9(1).
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(a) mode. and basis of repayment by the company of the
amount invested in redeemable capital within a certain
period of time;

(b) arrangement for sharing of profit and loss;

(c) creation of a special reserve called the "participation
reserve' by the company in the manner provided.in the
agreement for the issue of participatory redeemable
capital in which all providers of such capital shall
participate for interim and final . adjustment on the
maturity date in accordance with the terms and conditions
of such agreements; and

(d) in case of net loss on participatory redeemable capital on
the date of maturity, the right of holders to convert the
outstanding balance of such capital or part thereof as
provided in the agreement into ordinary shares of the
company at the break-up price calculated in the prescribed
manner.

(3) The terms and conditions for the issue of instrument or
certificates of redeemable capital and the rights of their holders
shall not be challenged or questioned by the compan y or any of its
shareholders as repugnant to articles or any resolution of the
general meeting or directors of the company or any other
document.

(4) The provisions of this Ordinance or the Capital Issues
(Continuance of Control) Act, 1947 (XXIX of 1947), relating to
the creation, issue, increase or decreases of the capital shall not
apply to the redeemable capital.]



PART VII

REGISTRATION OF MORTGAGES, CHARGES, ETC.

121- Certain mortgages and charges to be void if not re'istered.
(1) Every mortgage, charge or other interest created after the
commencement of this Ordinance by a company and being either--

(a) a mortgage or charge for the purpose of securing any issue
of debentures; or

(h) a mortgage or charge on uncalled share capital of the
company : or

(c) a mortgage or charge on any immovable property
wherever situate, or any interest therein; or

(1) a mormac or hne on any book debts of the company:
or

(e) a mortgage or charge, not being a pledge, on any movable
propert y of the compan y : or

If) a floating, charge on the undertaking or property of the
onipanv. including stock-in-trade; or

( ag) a mortgage or char ge on a ship or any share in a ship; or

a mortgage or charge on goodwill, on a patent or licence
under a patent, on a trade mark, or on a copyright or a

cc n cc Under a copyright: or

(i) a mort g a ge or charge or other interest based on
a g reement for the issue of [any instrument in the nature
of redeemable capital]: or

j) a mortgage or charge or other interest based on a
musharika agreement: or

(k) a mortgage or charge or other interest based on a hire-
purchase or leasing agreement for acquisition of fixed
assets;

shall, so far as any security on the company's property or
undertaking isis thereby conferred, be void against the liquidator
and any creditor of the company, unless the prescribed particulars 	 -c-
of the mortgage or charge, together with a copy of the instrument,
if any, verified in the prescribed manner, by which the mortgage or

I. Shs, Nv Ord. 5701 1994. S. 7.
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charge is created or evidence are filed with the registrar for
registration in the manner required by this Ordinance within
twenty-one days after the date of its creation, but without prejudice
to any contract or obligation for repayment of the money thereby
secured, and when a mortgage or charge becomes void wider this
section the money secured thereby shall immediately become
payable:-

Provided that:

(i) in the case of a mortgage or charge created out of Pakistan
comprising solely property situate outside Pakistan,
twenty-one days after the date on which the instrument or
copy could, in due course of post, and if despatched with
due diligence, have been received in Pakistan shall be
substituted for twenty-one days after the date of the
creation of the mortgage or charge as the time within
which the particulars and instrument or cop y are to be
filed with the registrar; and

(ii) where the mortgage or charge is created in Pakistan but
comprises property outside Pakistan, the instrument
creating or purporting  to create the mortgage or charge
and a copy thereof verified in the prescribed manner may
be flied for registration notwithstanding that further
proceedings may be necessary to make the mortgage or
charge valid or effectual according to the law of the
country in which the property is situate; and

(iii) where a negotiable instrument has been given to secure
the payment of any book debts of a company, the deposit
of the instrument for the purpose of securing an advance
to the company shall not for the purpose of this sub-
section he treated as a mortgage or charge on those book
debts; and

(iv) the holding of debentures entitling the holder to a charge
on immovable property shall not be deemed to he an
interest in immovable property.

(2) Where 4ny mortgage or charge on any property of a
company required to he registered under sub-section (1) has been
SO registered, any person acquiring such property or any part
thereof, or any share or interest therein,, shall he deemed to have
notice of the said mortgage or charge as from the date of such
registration.
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Synopsis

1. Registration.
2. Effect of non-registration.
3. j Registration	 Act,	 non-

registration under.
4. Charge or mortgage of

immovable property.
5. Mortgage by deposit of title

deeds.

6. Charge on movable property.
7. Charge on book debts,
8. floating charge on company's

assets.
9. Crystallisation of security.

10. Stock-in-trade.
11 Pledge of movable property.
12. Duty of Registrar.

1. Registration. The law required action to be taken for registration of
particulars of the charge within 21 da ys under Section 121(1)(c) of the Companies
Ordinance. The delay in filin g the applk.tl ion for registration of the particulars of
a mortgage may be condoned suhjc'cr ' provisions of S. 134.2 Validity of an
instrument duly registered is not aficci,j by an omission of certain particulars
from the registcr.i

2. Effect of non-registration. A morlagc not registered according to the
section does not create a valid charge on the compan y' s properties as against a
creditor or liquidator. Section 121 contemplates that the mortgages and charges,
created b y the Company if not registered with the Registrar of Companies within
21 da ys from the date of their creation. thc same shall he void against the
liquidator and creditors of the Compzinv The companies are under legal
Obligation to provide complete particulars of the mortgage or charge alongwith
Copy of the instrument, verified [it ricscribcd manner within 21 days of the
creation of the mortgage Similarl y the Recistrar is supposed to examine the
documents promptly and return them ii defective or incomplete, immediately so
that the companies have reasonable time at their disposal to resubmit the same
after removing the defects, if an y . In case the eonpanies file defective document
or fail to give particulars of the mortgaee or charge or do not provide copy of the
instrument as prescribed under the relevant rules, it cannot he contended on their
behalf. that time consumed in returning the document he exclud ed from the
period provided under the lass. The Registrar, of his own accord cannot extend
the period of 21 da ys. The requirement of theregistration of monl..sge or charge
within 21 days Iron-i the date of its creation is absolute. If omission made for any
reason, the charge can onl y be rcoistered by leave of the Court.

An unregistered charge is not void for all purposes and would be binding on
the compan y itself so long as it is it going concern.

The validity of a charge under the section does not depend upon the actual
restistration of it by the Registrar. A charge for the purposes of the section is valid
as soon as the particulars regarding it have been sent to the Re gistrar within the
prescribed period. In fact a mortgage or charge not registered according to the

2.	 1 991 C:t.c 4t5= t'tJ P191 Kar 182 NI.R 1991 Civ. 599.
3. (1924) 924-1 K P131.
4. AT  1930 PC W=57 Ind. App. 76=5 Luck t28+60 Cat. W N 2
5 PLD 1989 [aS 539
6 AT  1959 Mad. 538+A!R 1927 Rang 288 (1)B)+6O Cat W N 2+ 1951-i Ch. 6.43.
7	 AIR 1)17 All 117 l[.R 1946 AU. 867 (t)fl).
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Ordinance is not avoided absolutely but operates as a valid admission of the debt."
In other words the effect of the section is that if the mortgage is not registered,
the liquidator is not to take notice of it as a mortgage. The debt will survive and it
will be treated on par with other debts. The property which is the subject-matter
of the security will be available as the assets of the company to the liquidator for
payment to the creditors. The creditors in liquidation will not be affected by the
mortgage. This section does not take away the right of the company to deal with
its property. If the company can validly deal with its property, any transfer made
by the company will be binding on the company. If the company mortgages certain
property, any person who subsequently purchases the property from the company
will take it subject to the mortgage and section 121 is no .bar to the mortgagee
enforcing his mortgage as against the transfer of the company simply because it
has not been registered under section 121.

Penalty for non-registration. Where a company had made default in filing
particulars of any charge created by the company on its assets with the Registrar
of Companies, the defaulting company and every officer thereof, would be liable
to tIme not exceeding Rs. 500 fa every day during which default in filing such
particulars had continued. Section 134 provides maximum penalty for default in
compliance of the aforesaid requirement. However, the competent authority for
imposition of penalty in such a case was the Registrar who was the head of the
organization for the registration of companies in Pakistan under section 476(1)(b)
of the Ordinance, as, under section 121(1)(c), the maximum fine per day would be
Rs. 500. In the circumstances, High Court could not penalise. The competent
authority under section 476 could take action under that provision after notice to
the concerned party and providing them with a hearing."' Where delay of about a
week occurred in registration of the document. The omission to seek registration
of the charge, within the prescribed time is not of the nature as to prejudice the
position of creditors or shareholders of the Company. The document was
resubmitted for registration the following day and was received after removing the
defects. It, therefore, was just and expedient to extend requisite time for its
registration subject to payment of Rs. 500 as costs."

W7zo may impose penalty. Penalty for non-compliance with requirements of
S.121(1)(c) can be imposed only by Registrar, High Court cannot penalise
company which files application before it for condonation of delay.'2

Priority of registered over unregistered charge. A mortgage of company's land
not registered according to the requirements of the company law will not prevail
over a subsequent mortgage duly registered and the subsequent creditor is not
deprived of that priority by the fact of his knowledge of the existence of theprior
mortgage at the time of the execution of his mortgage.'3

Creditor—meaning of The creditor contemplated under the section is one
who has a charge over the property, or where the company is in liquidation, has

& AIR 1930 PC 66=57 Ind. App. 765 Luck 128.
9. AIR 1963 Assam 56 (DO).

10. 1991 CLC4I5=PIJ 1991 Kar. 182=NLR 1991 Civ. 599.
11. PLD 1989 Lah, 539+ NLR 1987 UC 206.
12. NLR 1991 Civ. 599P1J 1991 Ka r. 182=1991 CLC415.
13. (1915) 1915 . 1 Ch. 643.
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acquired a right to ratable distribution of the assets of the company and he alone
can avoid-the mortgage-of charge which is not registered. An ordinary unsecured
creditor of the company cannot avoid themoitgage for the reason that it is not
registered under the section since he has no enforceable right either against the
mortgagee or against the property comprised in the mortgage.14

Charge by operation of law. The section applies to a mortgage or charge
created by the company by contract, and not to a charge arising by operation of

I aw.°

State debts. The Government is bound by the provisions of the Companies
Ordinance and is bound in regard to the provisions relating to the liquidation of
companies, to a statutory scheme of administration wherein its prerogative right

to priorityno longer exists. It is not entitled to any prerogative, priority, or
preferential rights or treatment in pa yment of its claims save those expressly

conferred and limited by the Ordinance itself. Where the State Government had
advanced certain loan to a company under the State Aid to Industries Act under a
mortgage deed which was not registered in accordance with section 121 and on
the Company going into liquidation the State sought to recover the amount as
arrears of land revenue in priority to other debts of the company. It was held that

by omission to get the mortgage deed registered as required by section 121 of the
Ordinance. The State lost the advantage of being a secured creditor of the
Company and could not recover the amount.

Loan he Bank to Company. Loan by a Bank to a Company which is not

registered with Re gistrar, Joint Stock Companies, would be void in view of S.121.
It cannot ho given any preferential treatment under section 405.'

3. Registration Act, non-registration under. No precise form is required by

the compan y for creating a charge of a mortgage whether on immovable property
or movable property and if the intention of the parties to create a charge is clear
from the transaction, it is sufficient." Where a company issued debentures which
were of a value above one hundred rupees and which purported to create a charge
on the properties of the company present and future. The debentures were
registered under section 121 but cre not registered under section 17(1)(h) of the
Registration Act. It was held that so far as the charge on the immovable
properties in the owncrshiOf the company on the date of creation of charge was
concerned, the debentures required registration under section 17(1)(b) of the
Registration Act since a debenture which does seek to create, declare or limit any
right, title or interest to or in immovable property would be covered by the latter
provision. The combined effect of sections 18 and 49 of the Rceistration Act was
to make debentures ineffective so far as they sought to create a charge on
immos uble property of the Company.' A floating charge regarding immovable
properties of a company is to he registered both under the Registration Act and

.11 \' \ '71
l')' ('d1' 35 2 t.uCh 299 (T)[).

\t tt 1962 t'ur.j 519 -\tR 1941 tC IC.

\i 1, 1)5') (. (aS.
IS.	 ,- \IRI	 t3sm ii').
I'.	 .-\I t	 11(2 ,-\l.	 II (l)II
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also under this section of the Companies Ord.' Though floating charge may
become fixed on the happening of one of the events mentioned in the conditions
of the debenture, issue of debentures is a mutation of the right of the company to
its immovable property contingent on one of the events specified in the condition.
Further the issue of the debenture purports Co create a charge as described in
section 100 of the T.P. Act on the property of the company. As the provisions of
section 17(1)(b) of the Registration. Act regarding the re gistration of non-
testamentary instruments which purport or operate to create, declare, assign, limit
or extinguish a right, title or interest are mandatory, debentures which are not
registered under that section fail to create a charge on the immovable property of
the company.' A debenture which contained no stipulation to qualify the elasticity
of the floating charge and which left the compan y

 at liberty to execute specific
mortgages or charges in priority to it, was held to require registration under
Section 17 of the Registration Act and that in the absence of such registration it
could not take effect with regard to the immovable property of all sorts possessed
by the company at the time of its execution. The fact that the right of the company
to use the property during the course of its business was a condition of the charge
was no reason to exempt the instrument from compulsory registration under the
Registration Act.'

4. Charge or mortgage of immovable property. No precise form is required
by the company for creating a charge or a mortgage whether on immovable
property or movable propertyand if the intention of the parties to create a charge
is clear from the transaction it is sufficient!

Debentures. The fourth proviso to section 121(1) would exempt only the
debentures from being registered and not the immovable properties given as
securit y to the debenture- holders.'

.liacliinerv. In certain circumstances, machinery might he immovable
property under the section if it is affixed to the soil so as to become immovable
property!

5. Mortgage by deposit of title deeds. Particulars of a mortgage by deposit
of title deeds must be filed with Re gistrar whether it is accompanied by a
memorandum of deposit or not. Where the compan y issued debentures
purporting to create a first charge on the undertaking, hereditaments and effects
of company. There was a subsequent mortgage of the colliery of the company by
deposit of title deeds. The mortgage was held to have priority over the debentures
on the ground that the debenture was intended to be a general floating security
over all the property of the company at the time when it was put in force and not
to prevent the carrying on of the business in all or any of the ways in which it was

20. AIR 1957 Mad. 169 (Dt).
• AIR 1959 All 247.

2. AIR 1913 Cal. 22358 sal. 136 (DO).
3. AIR 1955 [tom 419.
4. AIR 1957 Mad. 169 (DO).
5. AIR 1938 All 574 hR 1938 Alt. 896.
6. AIR 1927 Ibm. 167 (DO).
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carried on in the ordinary course and that mortgage was executed for the purpose
of the business!

6. Charge on movable property. A mortgage or charge on the movable
property including its stock-in-trade requires registration under the Ord.5
Assignment of book debt for securing existing debt constitutes a mortgage, and if
unregistered is inoperative against the liquidatot or creditors.

7. Charge on book debts. An assi gnment of book debt for securing existing
debt constitutes a mortgage, and if unregistered is inoperative against the
liquidator or creditors.''

8. Floating charge on company's assets. A floating security or charge is
recognised regarding limited companies in much the same terms as in England."
A floating charge is created by making the assets or the undertaking of the
Company a security for the pa yment of debts into which a company enters. Such a
charge might cover properties which may be specified or unspecified in the
document creating the charge. The description may he a general one peculiar
feature of this transaction, however, is that it is not possible to predicate the enct
property on which the charge would operate until the happening of a future
event.' 2 A charge by a company on its general undertaking' constitutes a floating
charge. Such a charge is an equitable char ge on the assets for the time being of
the company as a going concern and it attaches to the subject charged in varying
conditions in which it happens to be from time to lime." It is not a future security;
it is a present security which presently affects all the assets of the company
expressed to be included in it.' Thus an agreement between the parties that the
amount paid to the compan y will he a second charge on the machinery and other
goods of the company, created a floating charge.'5

A floating security is not a specific mortgage of the assets plus a licence to
the mortgagor to dispose of them in the course of his husiness.' The principle
tests as to whether a charge is a floating charge or hot are. (1) Is it a charge upon
all or a certain class of assets, present or future? (2) Would the assets charged in
the ordinary course of business he charged from time to time? (3) Has the
company power until such step is taken by the charges to carry on the business of

7. (185) 29 Ch. D. 715.
8. AIR 1925 Mad. 136 (DO) (Note: In this case decided under section (1) (c). the view

expressed by the Bomba y 111gb Court in AIR 1949 Born. 262 on the effect of the words
"except stock-in-trade' for rooting to the conclusion that a transaction relating to a stock-
in-trade did not require registration was dissented from. Now in the absence of those
words in section 121 (1) (C) it is dear that the Madras view cpres.scd in this case has
received statutory recognition).

9. AIR 1935 Cal. 218=62 Cat. 1(1)0).
10. AIR 1935 Cal. 218=62 Cat 1(1)13).
II, AIR 1957Mad. 169 (DI)).
12. AIR 1962 All 101 (GB)
13 AIR 1957 Mad. 169 (DO).
14. AIR 1926 Born. 427 (DB)+ AIR 1931 Cal. 223 (DII) (reversed on another point in AIR

1931 PC 245).
15. AIR 1942 Alt 119 (FB) (AIR 1938 Alt. 574. affirmed).
16. AIR 1926 Born. 247 (DII)+AIR 1952 \1,id. 595+AIR 1927 Cat. 6S2 (DO).
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the company in the ordinary way.' 1 Thus where under a deed creating a charge on
the properties of the company possession is required to be given to the lender and
it is actually given, the charge created by the deed cannot come within the
description of a floating charge.'

Rig/it of company to dispose of property to subject to charge. A floating charge
creates an immediate equitable charge on the assets, subject to the right of the
company in the ordinary course and for the purposes of its business, but not
otherwise, to dispose of the assets as though the charge did not exist."' A floating
security does not prevent the making of a specific charges or specific alienations of
property by the company because that would destroy the very object for which the
money is borrowed, namely the carrying on of the business of the company.`0company! Thus
where under the power conferred on it by the articles to borrow money by
mortgage or by "bonds, debentures or mortgage debentures" under which the
holders would be entitled to be paid out of the moneys, property and effects of the
company pail passu the company issued instrument binding thcmselves and their
estates, etc. to repay at a future date and with a power to redeem a certain partof
the liability at intermediate dates. It was held that it constituted a charge on the
property subject however, to the right of the company to dispose of any part in the
ordinary course of its business.

Registration of floating charge. An instrument creating a floating charge on
the property of a corporation when not registered with the registrar is void as
against official liquidator! An agreement creating floating charge on machinery
and other goods of a company would be void under this section If not registered.3

Floating charge when becomes enforceable. A floating charge applies to every
item of security until some event occurs or some act is done by the mortgagee
which causes it to crystallise into a fixed securit y.' A floating charge is an equitable
charge on the assets for the time being of a going concern. By its very nature it is
ambulatory and shifting and unlike a specific charge which without more fastens
on ascertained and definite property or on property capable of being ascertained
and defined, it is not intended to affect the property covered by it until some event
occurs or some act is done which causes it to settle and fasten on the subject of
the charge within its reach and grasp. ' This future event may be the appointment
of a receiver at the instance of the creditors of a company for the realisation of
their debts or the winding up of the Company itself. Till such a future event
happens, the charge is of an ambulatory or roaming character. Once, however,
this future event occurs the charge settles down, and attaches itself to a fixed
property. The right created under it is no doubt a right in praesenzi. The security in
respect of which the right is created however, becomes crystallized only when the

17. AIR 1939 Sind 100+AIR 1942 All 119= FT.R 1942 All 242 (FR).
18. AIR 1927 Cal. 682'.54 Cal. 513 (DR)+AIR 1952 Mad. 595.
19. AIR 1957 Mad. 169 (DR).
20. (1880) 15 Ch. D. 465.

I. (1878) 10 Ch. D. 530.
2. AIR 1939 Sind 100.
3. AIR 1942 All 119 JUt 1942 All 242 (FR).
4. AIR 1926 130m.427(DB)+AIR 1927 Cal, 682 (FR)
5. AIR 1963 Ker. 301 (DB).
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future event takes place.' In other words it is of the essence of a floating charge
that it remains dormant until the undertaking charged ceases to be a going
concern or until the person is whose favour the charge is created intervenes. 7

Thus where a deed of debenture after charging all the assetsof the company
by way of a floating charge, provides that notwithstanding such chrge the
company should have power to carry on the business and deal with the assets until
the happening of a certain event (he right to carry on the business is not
determined automatically by the happening of the event but continues until the
debenture-holder intervenes to show his desire that it should cease.S

9. Crystallization of security. The existence of a floating charge does not
prevent the compan y from carrying on its business and the burden on such a
Charge does not clog thC right of the company to carry on its business. And any
debts incurred b y the company in the ordinary course of carrying on its business
after the creation of a floating charge are capable of being raliscd b y the creditor
through the process of law, before the securit y becomes crvstalliced." The person
is whose favour a floating charge has been created may intervene at an y time after
default. A debenture-holder ma y obtain the appointment of a receiver or receiver
and mana ger and crvstallisc the floatin g securit y . When the floatin g securit y upon
all the properly or assets of the coni pans' is so cr yst allised or fixed, it constitutes a
charge upon all the propert y or assets then belongin g to the compan y . A floating
securit y which has been crystalli.scd has priority over subsequent equitable charges
and over unsecured creditors and over mone ys advanced to the liquidator to carry
on the business of the company although the advances were made with the
sanction of the court in winding up and over the costs of the liquidator other than
costs of realisation."

The right of the creditor holding a floating charge to intervene on default
may be suspended by agreement and if the compan y creates mortgage and
charges subsequent to the suspension of the power, the question of their priority is
a question of eortstruction. Such an agreement can also contain a power to create
a second floating charge ranking in priority."

A floating charge althou gh crvstal]ised is subject to all the then existing
char ges and to the pa yments of debts which by statute are made out of property
subject to a floating securit y, in priorit y to the mone ys thereby secured.'2

Suspension of right, A debenture-holder who has a floating charge over
certain properties is confined to the securit y of these properties only and cannot
claim the usufruct of the property merely because he has crystllised the securit',.'3

AtRI'X,2 All tOt (Ott)
7 Al tt 1957 Mad. 169 (Dti)+ AIR 1934 Alt 161 + AIR 1917 Mad. (46 (DO) +AtR 1916 Mad.

7(013).
6. AIR 917 Mad. 646 (Dt3)+AtR 1916 Mad 7 (DO)
9 AIR 1963 Kcr. 301 (DO).
0 AIR 1957 Mad. toO (DO).
H. AIR t957 Mad. 169 (013).
12. AIR 1957 Mad. 169 (DEl)
17. AIR 1916 Oudh .118 = 12 1uck 26S (1)1)1.
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• 10. Stock-in-trade. Mineral ore is within the meaning of the term "stock-in-
trade" in the case of a company incorporated for mining , purposes and doing
mining business,"	 -

11. Pledge of movable property. Pledge of any movable property including
stock-in-trade does not require registration.'5 Where a Bank endorses to its
creditors as security, pronotes drawn in its favour by its debtors and delivers them
to the creditor, entitling him to realise the securities as and how he pleases, the
transaction though it may amount to a mortgage also amounts to a pledge and
does not therefore require registration.' Where the director of a company gave as
security all the present and future movabics and himself remained in possession as
the agent of the creditor. It was held that the transaction amounted to a floating
charge and not a pledge."

12. Duty of Registrar. A registration of charges created on the assets of a
Compan y is designed as a protection to the public, the registrar is boundto avoid
all unnecessary delays in registering it charge of which notice has been given to
him.

122. Registration of charges on properties acquired subject to
/ p (1) Where a compan y reg istered in Pakistan acquires any

property which is subject to a charge of an y such kind as would, if it
had been created by the compan y after the acquisition of the
property, have been required to he registered under this Part, the
compan y shall cause the prescribed particulars of the charge,
together with a cops', certified in the prescribed manner to he
correct copy of the instrument, if any, by which the charge was
created or is evidenced, to he delivered to the registrar for
registration in the manner required by 

this Ordinance within
twenty-one days after the date on which the acquisition is
completed:

Provided that, if the property is situate and the charge was
created outside Pakistan, twenty-one days after the date on which
the copy of the instrument could in due course of post, and if
despatched with due diligence, have been received in Pakistan
shall he substituted for twenty-one days after the completion of the
acquisition as the time within which the particulars and the copy of
the instrument are to be delivered to the Registrar.

14, AIR 1952.Vlad. 136.
15. 1992 SCMR 1731 = NLR 1992 Civ. (ill +AIR 1956 Mad. 234 +AIR 1959 Cal. 117 (Aircrafis

delivered into hands of partner as part of financing arrangement as securit y for money
advanced hr him—Held the transaction amounted to bailment which satisfied thy
requirements of a valid pledge and hence did not require registrdtion under the
sect ion) +AIR 1949 Born. 262.

16. AIR t943 Mad. 73 (DB).
17 AIR 1926 Item. 28 (DD).
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(2) If default is made in complying with this section, the
company and every officer of the compan y who is knowingly and
wilfully in default shall be liable to a fine ottwo thousand rupees.

Synopsis
1. Scope.

	

	 2. Extension of time.
3. Right of creditors.

1. Scope. The omission of section 122 from section 131 is neither accidental
nor due to inadvertence nor is section 122 or section 131 meaningless without the
interpolation If the Court were to add section 122 to section 131 it would be so
violent a change that it would amount to framing a new section and constitute an
encroachment upon the field of the legislature. To cases under section 122 section
131 cannot he applied by the Court.'9

2. Extension of time. Where a company Judge who has jurisdiction over the
subject-matter and also territorial and pecuniar y jurisdiction passes an order
under section 131 extending time in a case under section 122 to which section 131
doe& not apply, , 

I
is a decision given in irregular exercise of his jurisdiction. The

order is not void but merely voidable and it can be revoked only at  the instance of
the litigant who has an interest in the subject-matter of the proceeding. It cannot
he challenged by a person who was not only not a party to the proceeding but also
had no interest which required protection in the proceedings.2°

3. Right of creditors. The omission of the purchasing compan y to notify the
registrar of the charge to which the purchased property is subject cannot enlarge
the property from the charge and make it available to the creditor of that
company free of it.'

123. Particulars in case of series of debentures entitling holders
Puri passu. Where a series of debentures containing, or giving by
reference to any other instrument, any charge to the benefit of
which the debenture-holders of that series are entitled paripassu is
created by a company, it shall be sufficient for the purposes of
Section 121 if there are filed with the registrar within twenty-one
days after the execution of the deed containing the charge or, if
there is no such deed, after the execution of any debentures of the
series, the following particulars, namely:--

(a) the total amount secured by the whole series;

(h) the dates of the resolutions authorizing the issue of the
series and the date of the covering deed, if any, by which
the security is created or defined;

(c) a general description of the property charged; and

[9. AIR 1959 Cal. 4.
20. AIR1959CaI.4
I. AIR 1959 Mad. 538 11.R 1959 Mad. 827.



S.123]	 RJ3GIsnwnorJ OF MORTGAGES, ChARGES, ETC.	 215

• (d) the names of the trustees, if any, for the debenture-•	
holders;

together with a copy of the deed verified in the prescribed marmer
containing the charge, or if there is no such deed, one of the
debentures of the series, and the registrar shall, on payment of the
prescribed fee, enter those particulars in the register:

Provided that, where more than one issue is made of
debentures in the series, there shall he filed with the registrar for
entry in the register particulars of the date and amount of each
issue, but an omission to do this shall not affect the validity of the
debentures issued.

I. Object of registration. One of the objects of re gistration under theRegistration Act is to provide information to . persons dealing with the property
with a view to prevent fraud. Of the other object one is to give solemnity of form
and legal importance to certain classes of documents and another is to perpetuate
documents which may afterwards be of legal importance. The general purpose
appears to he to ensure a record of the rights and obligations relating to
immovable properties. in the li ght of these objects it would be difficult to hold
that the registration under section 121 read with section 123 of a general
description of the properly charged has the same effect as re gistration under the
Registration Act!

124. Particulars in case of commission, etc. on debentures.
Where any commission, allowance or discount has been paid or
made either directly or indirectly by the company to any person in
consideration of his subscribing or a greeing to subscribe, whether
absolutely or conditionally, for any debentures of the company, or
procuring or agreeing to procure subscriptions, whether absolute
or conditional, for an y such debentures, the particulars required to
be filed for registration under section 121 and 123 shall include
particulars as to the amount or rate per cent of the commission,
discount or allowance so paid or made, but an omission to do this
shall not affect the validity of the debentures issued:

Provided that the deposit of any debentures as security for any
debt of the company shall not for the purposes of this section be
treated as issue of the debentures at a discount.

125. Register of mortgage and chaises. (1) The Registrar shall
keep, with respect to each company, a re gister in the prescribed
form of all mortgages and chares created by the company and
requiring registration under section 121 or section 122 and shall,
on payment of prescribed fee, enter in the register, with respect to

2. AIR 1959 All. 247.
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every such mortgage, or charge, the date of creation, the amount
secured by it, short particulars of the property mortgaged or
charged, and the names of the mortgages or persons entitled to the
charge.

(2) A register kept in pursuance of sub-section (1) shall be
open to inspection by any person on payment of the prescribed fee.

1. Scope.. The re gistration of a charge is intended to he a protection to the
public and therefore should not be delayed b y the Registrar for an undul y longtime.

126. Index to register of mortgages and chai'es. The registrar
shall keep a chronolo g ical mdcx. in the prescribed form and with
the prescribed particulars, of the mortgages or charges registered
with him under this Ordinance.

127. Ccrtiflcate ot 'rgLcrration. The registrar shall give a
C under his hand of the registration of an y mortgage or
charge re g istered in pursuance of section 121.s tating the amount
thereby secured, and the certificate shall he conclusive evidence
that the requirements of sections 121 to 125 as to registration have
been complied with.

Synopsis

I. H nalitv	 1	 ccii liGate	 t	 2. Registration be yond time.
Re g st r at i n.

I. Finality of cer1iflctte of Registration. Once a certificate of registration is
, , ranted under section 127. it is no lnn'cr open to challenge an y of the mechanical
steps of rcLactration including the deliver y of particulars or the pa yment of
prescribed fees.' If after the ISSUe of debentures relating to immovable property by
a compan y. the debenture-holder gets them registered under the Companies Ord.
and obtains a proper certificate for the same, nothing done subsequently b y way of
alte rat inn 1w the Registrar of his own accord can affect the validity of the
documents as between the company and the debenture-holder.'

2. Registration beyond time. A registration made after the prescribed
period is invalid and in such a case the issue of a certificate of registration can
mean nothing at all. The lact that the form of procedure laid down by the statute
had been complied with cannot validate such a registration.

128. Endorsement of certificate of registration on debenture or
certificate of debenture stock. The company shall cause a copy of
every certificate of registration given under section 127 to be

3. AIR 1947AII. I 7= It.R 946 Alt. 867(08).
4 AIR 1947 All. 117=tLR 1946 Alt. 867(08).
5. AtR 1930 Cal. 536=57 Cal. 328.
6. AIR 1937 Oudh 62.
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endorsed on every debenture or certificate of debenture stock
which is issued. by the company and the payment of which is
secured by the mortgage or charge so registered:

Provided that nothing in this section shall be construed as
requiring a company to cause a certificate of registration of any
mortgage or'charge so given to be endorsed on any debenture or
certificate of debenture stock which has been issued by the
company before the mortgage or charge was created.

129. Duty of company and right of interested party as regards
registration. (1) It shall he the duty of a company to file with the
registrar for registration the prescribed particulars of every
mortgage or charge created by the company and of the issue of
debentures of a series, requiring registration under section 121, but
registration of any such mortgage or charge may he effected on the
application of any person interested therein.

(2) Where the registration is effected on the application of

some person other than the compan y. that person shall he entitled

to recover from the company the amount of any fees properly paid
by him to the registrar on the registration.

(3) Whenever the terms or conditions or extent or operation of
any mortgage or charge registered under sub-section (1) are

modified, it shall he the dut
y of the company to send to the

registrar the particulars of such modification together with a copy
of the instrument evidencing such modification verified in the
prescribed manner, and the provisions of sub-section (1) as to
registration of mortgage or charge shall apply to such modification
of the mortgage or charge as aforesaid.

130. Copy of instrument creating mortgage or C/zarC to be kc'pt at

registered office. Every company shall cause a copy of every
instrument creating any mortgage or charge requiring registration
under section 121 and of ever

y instrument evidencing modification
of the terms or conditions thereof, to be kept at the registered

office of the company:

Provided that, in the case of a series of uniform debentures, a

copy of one such debenture shall he sufficient.

131. Rectification of register of mortgages. (1) The Court, on

being satisfied that the omission to register a mortgage or charge
within the time required by section 121, or that the omission or
misstatement of any particular with respect to any such mortgage
or charge, or the omission to give intimation to the registrar of the
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payment or satisfaction of a debt for which a charge or mortgage
was created, was accidental or due to inadvertence or to some
other sufficient cause, or is not of a nature to prejudice the position
of creditors or share-holders of the company, or that on other
grounds it is just and equitable to grant relief, may, on the
application of the company or any person interested and, on such
terms and conditions as seem to the Court just and expedient,
order that the time for registration be extended, or, as the case
may be, that the omission or mis-statement be rectified, and may
make such order as to the costs of the application as it thinks fit.

(2) A certified copy of the order of the Court passed under
sub-section (1) shall be filed with the registrar within twenty-one
days of the date of such order by the company or the person on
whose application it is passed-

(3) Where the Court extends the time for the registration of a
mortgage or charge, the order shall not prejudice any rights
acquired in respect of the property concerned prior to the time
when the mortgage or charge is actually registered.

Synopsis

1. Applicabilit y .	 4. Priority	 among	 different
Interference by Court.	 mortgages.

3. Extension of time.

	

	 5. Non-registration--effect.
6. Review of orders.

1. Applicability. Section 131 does not appl y to eases under section 127. The
omission of section 127 from section 131 is neither accidental nor due to
inadvertence. Nor is section 123 or section 131 meaningless or ineffective without
the interpolation. If the Courts were in read section 127 into section 131 it would
he so violent a chan ge that it would amount to framing a new section and would
constitute an encroachment upon the ficId of the legislature. Where a Company
Judge who has jurisdiction over the subject-matter and also territorial and
pecuniary jurisdiction, passes an order under section 131, extending time in a case
under section 127 to which section 131 does not apply, it is a decision given in
irregular exercise of his jurisdiction. The order is not void but merely voidable and
it can he revoked only at the instance of a litigant who has an interest in the
subject-matter of that proceeding. It cannot be challenged by a person who was
not only a party to the proceeding but also had no interest which required
protection in the proceeding.7

2. Interference by Corn-i. The section gives a right to the mortgagee to come
to the Court to be relieved of the consequences of his own negligence which is not
actuated by any fraudulent or improper motive: Under the first sub-section of

7 AI  1959 (iii. 464.
5 611 (,i. W N 375
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section 131 the Court is neither required to protect nor serve any notice upon
unsecured creditors, and consequently the third sub-section of section 131 must be
held to be an exhaustive codification of the legal effect of an order made under
the first sub-section. The holder of any right which falls outside the third sub-
section has no locus standi in a proceeding under section 131.

Matters to be considered by Court The Court may grant relief under the
section even if any one of the alternative conditions mentioned therein is
satisfied !° The section confers a wide judicial discretion. In exercising that
discretion it is not material to consider the solvency or otherwise of the company,
the presence or absence of any judgment against it or the pendency of a winding
up proceeding." The appointment of a provisional liquidator for the company is a
material consideration in deciding if the discretionary relief should be granted
under the section.12

3. Extension of time. Where there was delay in appl ying for registration of
particulars of mortgage. Reasons that there was inadvertence on the part of
Company and that no prejudice had been caused to any part's' on account of delay
was accepted as valid ground for condonation of dela y." Where Company
contended that 8 days' delay in submission of Form 17 was beyond its control. No
opposition was there to grant of prayer for condonation of dela y which otherwise
appeared to be quite reasonable, delay was condoned without any penalty.'4

A charge may be registered where it is created by a registered mortgage and
the genuineness of the mortgage deed is not disputed even when the Opposite
party contends that there was an agreement between him and the company not to
mortgage the properly. The latter party can take action for breach of agreement
but it cannot urge it as a ground for refusal of extension of tinic.' 5 However the
Court is not hound under the section to extend time and ma y decline to do so in
appropriate cases, as where the order for extension will be useless, even when the
petitioner makes oui a condition for relief.' The Court will not pass an order for
extension of lime uftcr a winding up order and the appointment of a liquidator
inasmuch, as the petitioner will not be able to enforce an Unregistered charge
against the liquidator and cannot also acquire any priority over an y creditor of the
company. The creditor by the passing of a winding up order acquires an accrued
righr over the properties of the company which is protected by sub-section (1).'
Therefore if unsecured creditors can he said not to acquire any right in respect of
any property as a result of the passing of a winding up order, the Court can refuse
to pass an order to extend the time on the ground that the rights of the unsecured
creditors have become crystallized by the winding up order.lu

9. AIR 1959 Cal 4b4+AIR 1955 Mad. 35 (DB) (The rights of unsecured creditors areexcluded 1w the -section even herc there is a winding up order)
10. (0 Cal. W N 275=AIR 955 Mad. 3= lt.R 1955 Mad. 948 (DrI).
II. (it Cal W N 275+AtIt 1955 Mad. 35(1)13).
2. (li(aL \V No.1.
3. NI 1, i)'.'i (iv 599=J'1J 991 Ka7r. 182=1991 C1.C415.

14.	 9.4 (1 C \oIv 344. p. 2.50.
IS.	 1952 (:1 C. 1 053=\I.Jt l QS2 Civ. tOO.
IC. 60 (al. V' \ 275.
7. 60 Cal. W  275+4,0 CaL W N ( .l+AJR 1937 Oudh 62.

IS. 61 Cal 5k N (4
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Even if an order for extension of time is made unconditionally it cannot
prejudice any right acquired in respect of the charged property prior to actual
registration of the charge including the right acquired by the general body of
creditors under a winding up order. ' 9 Where debentures inadvertently omitted to
be registered within the prescribed time were registered before the expiry of the
extended time and the order granting extension of time contained a stipulation
that the registration should not affect rights which might have been or might be
acquired before actual registration. Ordinary unsecured creditors of company at
the date of registration cannot rank purl passe with debenture-holders unless they
had taken steps to enforce their debts or a winding up has intervened.-'o

Where time is extended by the Court, the registration of a mortgage within
the extended time renders it a valid charge ab i,thio. 1 When all for
extending the time for registering a mortgage was made by the creditor. The
Company which opposed the extension later on withdrew the opposition. The
Court exindcd the time and the mortgage.was duly re g istered. There being no
evidence that the compan y had, in withdrawing its opposition, fraudulently
prelerred the creditor or had been impelled by sinister motive, it was held that the
registration was not void and the mortgage therefore was binding oil
liquid at ii r -

4. Priorit y among different mortgages. The Court will not pass an order for
extension of time alter a winding up order and the appointment of a liquidator
inasmuch as the petitioner will not he able to enforce an unregistered charge
a g ainst the liquidator and cannot also acquire an y priorit y over an y creditor of the
compan'. The creditors by the passing of winding up order acquires an accrued
tight over the properties of the company which is protected hy sub-section (3):

. Non-regfstratjort-.effect, Where a mortgage of the company's assets
though elfectcd on the 17th of March, 1)51) was registered under section 121W
alter obt ilning an order for extension of time under section 131 it was held that
the claim in regard to the sum due under a notice issued. under section 7, PublicDemands Recover y Act on 21st March. 050 obtained priorit y over the mortgage.

6. Review of orders. The District Judge is competent to review his order
passed under section 131. He has also inherent power to vacate his previous order
if lie considers it necessary for the ends of justice to do s0.5

132. Registration of payment or satisfriction of mortgages and
charges. (1) It shall be the duty of a company to give intimation to
the registrar of thepayment or satisfaction, in full, of an y charge or
mortgage created by the company and requiring registration under

D. 60 Cat. W N 278.
20. (1906) 906-2 Ch. 696.
L AIR 1930 PC66=57Ind. App. 76+6OCal W  278.
2. (1933) 102 1. J Ch. 179=(1933) 1 Ch. 542.
3. 60 (a1 W .\ 278+60 Cal W N 601-AIR 1937 Oudh 62.
1. S7 Cal WNS9O.
5 Al  1937 Oudh 62.
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sections 121 and 122 within twenty-one days from the date of the
payment or satisfaction, in full, thereof.

(2) The registrar shall on receipt of such intimation cause a
notice to be sent to the holder of the charge or mortgage calling
upon him to show-cause, within a time, not exceeding fourteen
days, to be fixed by such notice, why the payment or satisfaction of
the charge or mortgage should not be recorded.

(3) The registrar shall, if no cause is shown, order that a
memorandum of satisfaction be entered in the register and shall if
required furnish the company with a copy thereof.

(4) Where cause is shown, the registrar shall record a note to
that effect in the register, and shall inform the company that he has
done so.

(5) Nothin g in this section shall be deemed to affect the
powers of the registrar to make an entry in the register of charges
under section 133 otherwise than on receipt of an intimation from
the company.

I. Certificate of satisfaction. Where application for certificate of
satisfaction of claim was made well within time for the period prescribed for filing
such application was 21 days from the date of the satisfaction of the charge, If
Restrar, had any doubt about the facturn of satisfaction of charge, he couid
make necessary enquiries from the Banks concerned. An y formal defect in the
application or the documents appended therewith would not affect the factum of
filing of application which admittedly was filed within time. Registrar should have
issued the requisite Certificate to petitioner company, on being satisfied that the
pa yment or satisfaction of the debts was made after getting the omission pointed
out in the impugned letter, rectified. Company had undertaken to remove the
objections pointed out by the Registrar in his impugned letter. Delay, if any was
condoned and Registrar was directed to proceed in the matter strictly according to
law and issue the requisite certificate to company without any unreasonable
delay."

133. Power of registrar to in 	 entries of satisfaction and release
in absence of intimation from company. The registrar may, on
evidence being given to his satisfaction with respect to any
registered charge--

(a) that the debt for which the charge was given has been paid
or satisfied in whole or in part, or

(. t 9)3 Ct .0 t 398.
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(b) that part of the property or undertaking charged has been
released from the charge or has ceased to form part of the
company's property or undertaking, 	 -

enter in the register of mortgages and charges a memorandum of
satisfaction in whole or in part, or of the fact that part of the
property or undertaking has been released from the charge or has
ceased to form part of the company's property or undertaking, as
the case may be , notwithstanding the fact that no intimation has
been received by him from the company.

134. Penalties. (1) If any company makes default in filing with
the registrar for registration the particulars--

(a) of any mortgage or charge created by the company or any
modification thereof; or

(h) of the payment or satisfaction of a debt in respect of which
a mortgage or charge has been registered under section
121 or section 122;or

(c) of the issues of debentures of a series,

requiring registration with the registrar under the foregoing
provisions of this Ordinance, then, unless the registration has been
effected within the prescribed period on the application of some
other person, the company, and every officer of the company or
other person who is knowingl y a party to the default, shall--

(i) he liable to a fine not exceeding one hundred rupees for
every day during which the default in filing of the
particulars of satisfaction of a mortgage or charge
continues; and

(ii) he liable to a fine not exceeding five hundred rupees for
every day during which the default in filing of the
particulars of a mongage or charge or of debentures
continues.

(2) Subject as aforesaid, if any company makes default in
complying with any of the requirements of this Ordinance as to the
registration with the registrar of any mortgage or charge created by
the company, or any modification thereof, the company, and every
officer of the company who knowingly and wilfully authorises or
permits the default, shall, without prejudice to an y other liability,
be liable to a fine not exceeding five thousand rupees and to a
further fine not exceeding one hundred rupees for every day after
the first during which the default continues.
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(3) If any person knowingly and wilfully authorises or permits
the delivery of any debenture or certificate of debenture stock
requiring registration with the registrar uner the foregoing
provisions of this Ordinance without a copy of the certificate of
registration being endorsed upon it, he shall, without prejudice to
any other liability, be liable to a fine not exceeding two thousand
rupees.

135. Company's register of mortgages. (1) 4very company shall
keep a register of mortgages and enter therein all mortgages and
charges specifically affecting property of the company and all
floating charges on the undertaking or on any property of the
Company, giving in each case a short description of the property
mortgaged or charged, the amount of the mortgage or charge and,
except in the case of securities to bearer, the names of the
mortgagees or persons entitled thereto.

(2) If any officer o( the company knowingly and wilfully
authorises or permits the omission of any entry required to be
made in pursuance of sub-section (1), he shall he liable to a fine
not exceeding two thousand rupees.

I. Scope. Entries to be made in register of mortgages to he kept b y every
company must he entries affecting property of that company and not entries
relating to properties of other persons mortgaged to such company!

136. Right to inspect copies of instruments creating mortgages
and charges and company's register of mortgages. (1) The copies kept
at the registered office of the company in pursuance of section 130
of instruments creating any mortgage or charge or modification of
the terms and Conditions thereof requiring registration under this
Ordinance with the registrar, and the register of mortgages and
charges kept in pursuance of section 135 shall be open at all
reasonable times to the inspection of any creditor or member of
the company without fee, and the register of mortgages shall also
be open to the inspection of any other person on payment of such
fee, not exceeding the amount prescribed for each inspection, as
the company may fix.

(2) If inspection of the said copies or register is refused, the
company shall be liable to a fine not exceeding five hundred rupees
and a further fine not exceeding fifty rupees for every day after the
first during which the refusal continues, and every officer of the
company who knowingly authorises or permits the refusal shall

7. Pt D 1992 -Kr 195
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incur the like penalty, and in addition to the above penalty, the
registrar may by order compel an immediate inspection of the
copies or register.

RECEIVERS AND MANAGERS

137. Registration of appointment of receiver or manager. (1) If
any person obtains an order for the appointment of a receiver of,
or a person to manage, the property of a company, or appoints
such a receiver or person under any powers contained in any
instrument, he shall, within fifteen days from the date of the order
or of the appointment under the powers contained in the
instrument, file notice of the. fact with the registrar, and the
registrar shall, on payment of the prescribed fee, enter the fact in
the register of mortgages and charges.

(2) If any person makes default in complying with the
requirements of sub-section (1), he shall he liable to a fine not
exceeding two hundred rupees for every day during which the
default continues.

1. Receiver, when may be appointed. The Court has no jurisdiction to
appoint a receiver to conduct the business of a company except in a debenture-
holders' action when the business and assets of the company 1

1 , 1% , e hccn charged

with the pa yment of the claims of the debenture-holders. Apart Iron) that it has no
ui idiction in other cases and if there is any necessity to protect the assets of the

corn panv other means provided b y th Ordinane must he sought.5

13. Filing of accounts of receiver or manager. (1) Every

receiver of the property of a company who has been appointed
under the powers contained in any instrument and who has taken
possession, shall within thirty days of expiry of every six months
while he remains in possession, and also within thirty da ys on
ceasing to act as receiver, file with the registrar an abstract in the
prescribed form of his receipts and pa yments during the period to
which the abstract relates, and shall also, within fifteen days of
ceasing to act as receiver, file with the registrar notice to that
effect, and the registrar shall enter the notice in the register of
mortgages and charges.

(2) Where a receiver of the property of a company has been
appointed, every invoice, order for goods, or business letter issued
by or on behalf of the company, or the receiver of the company,
being a document on or in which the name of the company

S	 AIR 1925 (iii si=52 C.iI 513 11)111.
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appears, shall contain a statement that a receiver has been
appointed.

(3) If default is made in complying with the requirements of
sub-section (1) or sub-section (2), the company and every director
or other officer of the company and every receiver who knowingly
and wilfully authorises or permits the default, shall he liable to a
fine not exceeding two thousand rupees and, in the case of a
continuing default, to a further fine not exceeding one hundred
rupees for every day after the first during which the default
continues.

(4) The provisions of sub-sections (1), (2) and (3) shall apply
to any person appointed to manage the property of a company
under any powers contained in an instrument in the same manner
as they appl y to a receiver so appointed.

139. Disqualification for appointment as receiver or manager.
The following shall not he appointed under any powers contained
in an instrument as a receiver or manager of the property of a
company, namely:--

(a) a minor;

(b) a person who is of unsound mind and stands so declared
by a competent Court:

(c) a body corporate:

(d) a director of the company;

(e) an undischarged insolvent unless he is granted leave by the
Court by which he has been adjudged an insolvent; or

U) a person disqualified by a Court from being concerned
with or taking part in the management of a company in
any other way, unless he is granted leave by the Court.

140. Application to Court. (1) A receiver or manager of the
property of a company appointed under the powers contained in
any instrument may apply to the Court for directions in relation to
any particular matter arising in connection with the performance of
his functions, and on any such application the Court may give such
direction, or may make such order declaring the rights of persons
before the Court, or otherwise, as the Court qhinks just.

(2) A receiver or manager of the property of a company
appointed as aforesaid shall, to the same extent as if he had been
appointed by order of a Court, he personally liable on any contract



226	 REGISTRATION OF MORTGAGES, CI-LRGES, ETC.	 IS.140

entered into by him in the performance of his functions, except in
so far as the contract otherwise provides, and entitled in respect of
that liability to indemnity out of the assets; but nothing in this sub-
section shall he deemed to limit any right to indemnity which he
would have apart from this sub-section, or to limit his liability on
contracts entered into without authority or to confer any right to
indemnity in respect of that liability.

141. Power of Court to fix remuneration, etc. of receiver or
manager. (1) The Court may, on an application made to it by the
receiver or manager of the property, b y order fix the amount to be
paid by wa y of remuneration to any person who, under the power
contained III instrument, has been appointed as receiver or
manager of the property of the company:

Provided that the amount of remuneration shall not exceed
such limits as may he prescribed.

(2) The power of the Court under sub-section (1) shall, where
no previous order has been made with respect thereto.--

(a) extend to fixing the remuneration for any period before
the makInQ of the order or the application thereof

(1) he exercisable notwithstanding that the receiver or
manager had died or ceased to act before the making of
the order or the application therefor: and

(c) where the receiver or manager has been paid or has
retained for his remuneration for any period before the
making of the order any amount in excess of that so fixed
for that period, extend to requiring him or his
representative to account for the excess or such part
thereof as ma y be specified in the order:

Provided that the power conferred by clause (c) shall not be
exercised as respects any period before the making of the
application or the-order unless in the opinion of the Court there
are special circumstances making it proper for the power to be so
exercised.

(3) The Court may from time to time, on an application made
either by the liquidator or by the receiveror manager or by the
registrar, vary or amend an order made under sub-section (1) and
issue directions to the receiver respecting his duties and functions
or any other matter as it may deem expedient:
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Provided that an order made under sub-section (1) shall not be
varied so as to increase the amount of remuneration payable to any
person.


