
CHAPTER X 

Parliament 

Unity through Popular Government 
The predominant aim of the Constituent 

Assembly members when framing the legislative 
provisions of the constitution, was to create a 
basis for the social and political unity of the 
country. They chose to do this by welding the 
diversified Indian elements and interests into one 
mass electorate having universal, adult suffrage 
and by providing for the direct representation of 
the voters in the popular assemblies. This bold 
step completely overturned the constitutional 
pattern left by the British rule. The Executive and 
ludicial provisions of the Govemment of India 
Act, 1935, were adapted to India's needs by the 
Assembly with some major changes of sub
stance, but with few of form. It was not sO with 
the legislative provisions. These had to be en· 
tirely remade to incorporate the aims and objec· 
tives the nation had set before it. 

Under the Act of 1935, not only did the 
Provinces lack even a semblance of popular gov
emment, but the small electorate that existed was 
thoroughly fragmented:-TIie- fmnchise was rc· 
stricted by property, eduCational and other quali· 
fications to near about 15 per cent of the entire 
population and this narrow electorate was split 
into not less than thirteen communal and func· 
tional sectors for whose representation seats were 
reserved, and that too with weightage in many 
cases, in the various legislative bodies. Election 
to the Lower Chamber of the Central Assembly 
was indirect on the basis of communal and func
tional electorates consisting of the members of 
the Provincial Assemblies. Evidently, the mem
bers of the Constituent Assembly could not hope 
to succeed in their mission to achieve national 
unity and stability "by perpetuating a system of 

government that accentuated existing cleavages 
in Indian society and tended to create new ones." I 

In their efforts to remove all such cankers . 
from the body politic of the country the Assenibly 
members decided to provide universal adult fran
chise and joint electorates, by replacing commu-
nal electorate. There was to be neitherweightage 
of representation for minorities nor reservation 
of seats, except for Scheduled Castes and Back-
ward Tribes and that, too, for a short period.2 The 
Lower Chambers, both at the Centre and in the 
States, were to be directly elected by adult suf
frage. Only the Upper Chambers, at both levels, 
were to be, in part, indirectly elected. The mem-
bers of the Council of States (Rajya Sabha) were 
to be elected by the members of the State Assem-
blies whereas the Legislative Councils, except 
for those nominated,' were to be elected from 
territorial constituencies by special electorates of 
the members of municipal, district and other 
forms of local government, of the university 
graduates and of teachers in Higher Secondary 
Schools. The restrictions on the powers of the (l 

Legi slatures, as under the 1935 Act, were re
moved and all powers exercised by parliamentary 
bodies in federal representative democracies 
were giv:en . 
Parliament not a Sovereign Body 

Parliament is the name given by the Con
st itution to the Union Legislature and it consists 
of the President and two Houses known respec
tively as the Council of States (Rajya Sabha) and 
the House of the People (Lok Sabha). The Presi
dent is a constituent part of Parliament just as the 
Monarch is in Britain. But the American Presi
dent is not a constituent part of Congress. The 
Constitution of the United States provides, "All 
legislative powers herein granted shall be vested 

"I . Gnlnvilie Austin, "'" Indian Consti.u.ion .. Comm.on, 0/ a Notion .• p. 145. 
2. Seats wett reserved for Scheduled Castes and Tribes for len years from the commencement of the Constitution in the 

Lower Houses of the State Assemblies and in the House of the People (Lok Sabha). The President wu empowered 
(likewise State Governors) 10 nominate not more Ihan two Anglo-Indians to the Lower House if he believed that the / 
community was not sufficiently represented. This provision has five times been extended and appears 10 have become 
retrenched in the system. It is reservation par excellence. 

3. In Upper Houseslhere were also to be (12) members nominated by the President. and a Governor (one-.siJl1b of the tolal 
membenJUp of the Upper House) with special qualifications in the fie lds of literature, science, ut. c:o-opcrativc 
movement and soc:w service. 
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in the Congress of the United Sta tes, which shall 
consist of a Senate and a House o f Repre
senta'tives ... 

Though the Constitution ofl ndia adopts the 
language of Britain in describ ing its Legislature 
at the Centre, and makes the President, like the 
Monarch of that coun try, a constituent part of 
Parliament, yet the Indian Parliament is not soy· 
ereign Legislature like the Brit ish Parliament. It 
fun ctions with in the bounds o f a wri tten Const i· 
tution setting up a federa l poli ty and a Supreme 
Court invested with the power ofjudiciai review. 
The legis lative competence of Parliament is li m
ited. during nonnal times, to the subj ects enumer
ated in the Union List and the Concurrent List in 
the Seventh Schedule of the Constitution, 8e
sides, its supremacy \l,Iithin its 0 \""" sphere of 
jurisdiction is limited by the Fundamenta l Rights 
guaranteed to the citizens in Pal1111 of the Con
stitution. Artic le 13 C lause (2) prohibits, subj ec t 
to specified restriction, the State from making 
any law which would take away or abridge any 
of the. Fundamental Rights, Where the Sta te 
makes a law in contravent ion oi"lhe Fundamental 
Rights , that law sha ll , to the exten t o f contraven
tion, be void. 

In Britain no fomlai distinction is made 
between constitutional and other laws and the 
same body, Parliament, can change or abrogate 
any law whatsoever and by the same procedure. 
The Constitutio n of India, on the other hand, 
makes a distinction between statutory law and 
constitutional law and presc ribes a special pro
cedure for amending the latter as incorporated in 
Art icle 368. The Supreme Court held in Ke
shavananda Bharati v. The State of Kerala that 
Article 368 does no t enable Parliament to alter 
the basic structure or framework of the Constitu
tion. The teml basic structure is a vague and 
general term and the Judges themselves did not 
offer a common agreed meaning. Some included 
Fundamental Rights and federation in the con
cept of basic structure while others saw no limit 
to the amending power of Parliament. The Con
stitution (Forty-second Amendment) Ac t 1976, 
provided that Parliament had full power to amend 
the Constitution and no Amendment made under 
article 368 could be questioned in any Court on 
any ground. The validity of the Forty-second 
Arnenqment ~s questioned and in May 1980 the 
Supreme Court struck down in the Minerva Mills 
case Section 55 of the' Amendment incorporated 

4. Nelvu Report, p. 94. 
5, Ibid.. pp. 94-95. 
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in C lauses (4) and (5) of Article 368 as it altered 
or destroyed the basic structure or framework of 
the Constitution. It was affirmati on of the Ke
shavananda Bharati case (1973) judgment. Un
less th is Judgment is re"ersed by the Court on the 
rev iew appli cation of the Union GO\.:crnment or 
a new amendment of the Cnsti tution is enacted 
and the Supreme Court upholds that amendment, 
the power of Parliament cannot extend beyond 
the limitations placed by the Constitution and the 
Supreme Court . 

Despite these limitat ions on the authority 
of Parl iament, it is the ph'ot 0 11 which revolves 
the whole machinery of the Government. Its 
legislat ive competence embraces a large fi e ld and 
its financial powcrs arc vast. It s sanction is also 
necessary for declaring war and making peace. 
Parliament and the State Legislatures have equal 
rights to make laws in respect of subjects in the 
Concurrent List, but if a law enac ted by a State 
Assembly is not in conformity to the law passed 
hy Parli ament, the law made by Parliament pre
~·a il s. Parliament can also legislate on any subject 
in the State List if the Council of Stales declares 
by a resolution that it is necessary in the national 
interest to do so. During Emergency all restric
tiun.i on the legislatlve and financial jurisdiction 
of Parli ament disappear. 

Parliament is Bicameral 
One of the most vexing questions of Politi

cal Science, wrotc B. N. Rao in his Constitllfiollal 
Precedents was the problem of second chambers. 
The fi rs t bicameral legislature was established in 
New Delhi under the Government of India Act, 
19 19, but the Upper House was never intended 
to have a federal role in the sense of providing 
for equal representation to the various Provinces. 
In 1919, the federal issue did not arise and the 
Government oflndia was constructed on the basis 
of devolution of authority from the Centre. In the 
federal structure as envisaged by the Nehru Re
port, the Upper House would have existed pri 
marily to provide an opportunity for reconsidera
tion of legislation in a "somewhat cooler atmos
phere '" than that obtaining in the Lower House. 
Such a precaution was considered especially nec
essary owing to the existence of sharp communal 
differences that had been marked in the working 
of the Lower House at the Centre as well as in 
the Provinces. S The Nehru Committee rejected 
the argument that in a federal polity the constitu-
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ent units should b~ 'equally represented in the 
Upper Hous)?; as in the United States' Senate, "in 
view of great differences in size and population 
of our Provinces." Yet it did recommend the 
number of representatives assigned to small 
Provinces could be increased so that their rela
tionship to the great Provinces should not be 
• 'wholly disproportionate." The Committee felt 
that as the members oflhe Upper House were to 
be elected by the Provincial Legislatures, it 
would give the Provinces a feeling of being 
represented at the Centre. 

The same reasons for not having equal 
representation of the constituent units in the'Up
per House were cited by the Federal Structure 
Sub-Committee at the Round Table Conference, 
The Sub-Commitiee added that it doubted if 
equal representation "would commend itself to 
general public opinion. " 6 The Government of 
India Act, 1935, gave expression to this view 
point. The Sapru Committee made no recommen
dations on the sUbject. and, thus, the issue came 
to the Constituent Assembly, 

The Union and Provincial Constitution 
Cornmi nccs considered the question of second 
chambers in the meetings separately held in June 
1947. The Union Constitution Committee was in 
favour of an Upper House of the State legisla
tures. Provincial rcpresentati_on was to be one 
member for each million of population upto five 
millions and one for each two millions ofpopu
lation thereaner. The maximum representation of 
a Province was to be twenty.' The Report ofthe 
Union Constitution Committee is silent for its 
rejection of equal representation of the constitu
cnt units. It may, however. be surmised the mem
bers of the Committee agreed with the views 
expressed in the Nehru Committee Report and at 
the Round Table Conference. They might also 
have feared, as B. N. Rau did, that if they allowed 
equal representation to all units of the Federation. 
the Provinces "would be swamped" by the 
Princely States when they acceded to the federa
lion.s 

The Constituent Assembly considered the 
report of the Union Constitution Committee dur
ing July and August 1947. The debate centred 
on the role of the second chambers in modem ' 
,democracies and the necessity of any Upper 
House in a federal Legislature was discussed only 
once and that too cursorily. N. Gopalas-wami 
Ayyangar told the Assembly that "the need for 
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a second chamber has been felt practicany an 
over the world wherever there are federations of 
any importance." Dealing with the role of the 
second chambers, he said, "After an, the ques
tion for us to consider is whether it performs any 
useful function. The most tbat we expect the 
Second Chamber to do is perhaps to hold digni
fied debates on important issues and to delay 
legislation which might be the outcome of pas
sions of the moment until passions have subsided 
and calm consideration could be bestowed on the 
measures which will be before the Legislature; 
and we shall take care to provide in the Consti
tution that whenever on any important matter, 
particularly matters relating to finance, there is a 
conflict between the House of the People and the 
Council of States, it is the view of the House of 
the People that shall prevail. Therefore, what we 
really achieve by the existence of this Second 
Chamber is only an instrument by which we delay 
action which might be hastily conceived, and we 
also give an opportunity, perhaps to seasoned 
people who may not be in the thickness of the 
political fray, but who might be willing to par
ticipate in the debate with an amount ofleaming 
and importance which we do not ordinarily asso
ciate with House of the People, That is all that is 
proposed in regard to this Second Chamber. I 
think, on the whole, this balance of consideration 
is in favo ur of having such a Chamber and taking 
care to 'see that it does not prove clog either to 
legi slation or administration.' -9 It is significant 
to note that Ayyangar made no attempt to justify 
the existence of the Council of States on any of 
the grounds which are generally responsible for 
establishing a second chamber in a federation, 
especially giving equal representation to the fed
erating units. The new Constitution also did not 
refleet it. Nor do the powers and functions ofthe 
Council of States demonstrate its federal charac
leT as a custodian of the interests of the constituent 
units. 
COUNCIL OF STATES (RAJYA SABHA) 

Composition and Organisation 
The Constitution fixes the maximum 

strength of the Council of States (Rajya Sabha) 
at 250 including 12 nominated by the President 
to represent literature, science, art and social 
service. The maximum number of seats is 34 in 
the case of Uttar Pradesh and the minimum is 
I(one) each for Sikkim, Nagaland, Manipur, 

6. Report of tire Fede,.al Structure Sub-Committee to the R Te: Cmd. 3778, p. 218. 
7. UCC report, para J 4; Repo,.ts, Fint Series. p. 54. 
8. Rallo B. N., in a note to his Memorandum on the Union Consiitutiori of Ma"y'30, 1945. 
9. Consliluenl Assembly Debates, Vol. IV, p. 644. 
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Tripura, Meghalaya and Mizoram. The repre
sentatives of States are elected by the elected 
memt,>ers of their Legislative Assemblies in ac
cordance with the system of proportional repre
sentation by means of the single transferabl e 
vote. In the case of the Union Territories, mem
bers are chosen in such a manner as Parliament 
may by law determine. 

The principle of nomination was the sub
ject ofa good deal of criticism in the Constituent 
Assembly. Some members characterised it as an 
undemocratic and reactionary clement of mem
bership in a democratic republi c. Representation 
of the States on the basis of population and 
inclusion of nominated members, it was con
tended, violated the federal principle too. During 
the early Constitution-making debate an amend
ment to establi sh a single chamber was moved, 
although it was defeated. When in the later debate 
on the Draft Constitution 3 11 attempt was again 
made for a single Chamber Legislature, Anan
thasayanam Ayyangar defended the Upper 
House as .a_way to utilise the serv ices of persons 
of inte llectual capacity and experience of affairs 
without imperill ing the administration . But all 
such arguments were in favour of bicamerali sm, 
and not in defence of the composition of an Upper 
House in a federation . Nor could it be claimed 
that the Council of States so constituted would 
serve as a defence for smaller States. The Counc il 
is a continuous body and is not subject to disso
lution. Its life is for six years, one-third of the 
number of members retiring after every two 
years. 
Qualifications for Members 

To be qualified, a candidate for election to 
the Council of States should be : 

(a) a citizen of India, and makes and sub
scribes before a person authorised by 
the Election Commission an oath and 
affinnation that he will bear true faith 
and allegiance to the Constitution of 
India as by law established and that he 
will uphold the sovereignty and integ
rity of Ind;a; 

(b) not less than thirty years of age; and 
(c) possessing such other qualifications as 

may be prescribed by Parliament. Un
der the Representation of the People 
Act, 1951, a cmdidate for election to 
the Council must be a parliamentary 
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elector in the State from which he seeks 
election. 

The qualifications required for eligibility 
to the Council of States are the same as those 
required for the House of the People except that 
the age in the case of the laner must not be less 
than twenty-five years. The framers of the Con
stitution thought that higher qualifications would 
tend to give greater dignity to the House and, at 
the same time, higher average ability. The func
tions, observed Ambedkar, that a member .. is 
required to discharge in the House require expe
rience, certain amount of knowledge and practi
cal experience in the affairs of the world, and 1 
think if these additional qualifications are ac
cepted, we shall be able to secure the proper sort 
of candidates who would be able to serve the 
l'louse better than a mere ordinary voter might 
do," 
The Presiding Officer 

The Vice-President oflndia is the ex ojJicio 
Chairman of the Council of States and finds a 
close para ~1 in the Vice-President of the United 
States who is the President of the Senate . The 
Vice-President of India like his American coun
terpart, is not a member of the House and both 
have no right to vote except in the event of a tie . 
But the President of the Senate isjust a moderator. 
He cannot control debate through the power of 
recognition~ he must recognise the members in 
the order in which they rise. The Chairman of the 
Council of States in India enjoys an exal ted po
sit ion. He recognises members to the floor, allots 
time, \0 decides point of order, maintains order 
and relevancy in debates, puts questions and 
announces results. The Amencan Vice-President 
permanently relinquishes ·the office of the Presi
dent of the Senate on his succession to Presi
dency, but the Vice-President of India fills only 
a casual vacancy and reverts to his original office 
of Chainnan as soon as the contingency of his 
acting President is over. 

The Council of States elects a Deputy 
Chairman from amongst its own members and he 
presides at the sinings of the House in the absence 
of the Chairman or dunng any period when the 
Vice-President is acting, or discharging the func
tions of the President. [n the absence of both the 
Chairman and the Deputy Chairman from any 
sitting of' the House such person, as may be 
determined by the Rules of Procedure of the 
Council of States, acts as Chairman. If no such 

10. Chainnan M. Hidayatullah fixed a duration of eight minutes per question. 

,. 
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per.;on is present, some other member as the 
Council may determine actsJlS Chairman. 

The Chaimlan may be removed from office 
by a resolution of the Council of States, provided 
at least fourteen days' notice for the intention to 
move such a resolution has been given, by a 
majority of all the then members of the Council, 
and agreed to by the House of the People. While 
such a resolution of removal is under considera
tionofthe Council, the Chairman neither presides 
at any sitting of the Council nor can he exercise 
a casting vote in case of equality of votes, but he 
has the right to vote on ·such a resolution on the 
first instance. He has the right to speak in, and 
othctWise to take part in the proceedings in the 
Council. The Deputy Chairma~ is also subject to 
removal in the like manner, except that the reso
lution of his or her removal does not require the 
agreement of the House of the People as it is 
necessary irt the case of the Chairman. The sala
ries and allowances of the Chairman and the 
Deputy Chairman are determined by Parliament 
and are charged on the Consolidated FUnd of 
India. The office of the Vice-President carries no 

.salary by itself. 

FUNCTIONS OF THE COUNCIL OF 
STATES 

Legislative Functions 
The process of making laws is the bilsmess 

of the Parliament as a whole, that is, the President, 
the Council of States (Rajya Sabha) and the 
House of the People. The House of the People by 
itself can do nothing, although the actual powers 
exercised by the President and conferred on the 
Counci l of States (Rajya Sabha) are subject to 
specific limitations. All Bills, other than Money 
Bills, may originate in either House and no Bill 
can become a law unless agreed to by both the 
Houses and assented to by the President. It means 
that the power of initiating legislation on any 
non-Money Bill belongs to the Counci l of States 
and the House of the People, and such a Bill in 
order to become law must be agreed to by both 
the Houses. When a Bill is amended in either 
House, such amendment must be agreed to by 
both the Houses. In case.of disagreement made 
in the Bill, the President may Summon both the 
Houses in a joint sitting for the purpose of delib
erating and voting on the Bill. At the joint sitting 

. questions are decided by a majority of the mem
bers of both Houses present and voting. A Bill 
thus agreed to and passed is deemed to have been 
passed by both Houses. The method .of joint 
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sitting also applies when a Bill is passed by one 
House and sent to the other but is not passed 
within six months after its reception by the other 
House, excluding any period of prorogalion or 
adjournment over four days. . 

The Council of States (Rajya Sabha), thus, 
possesses co-ordinate legislative powers with the 
House of the People. Unlike the Parliament Act 
of 1911 as amended in 1949, in Britain, there is 
nothing in the Indian Constitution whicb may 
limit the legislative powers of the Council of 
States. On the other hand, the Council of States 
may press an issue to the extent of summoning 
joint sitting of the two Houses for the resolution 
of any disagreement. The Banking Service COm
mission (Repeal) Bill was passed by the House 
of the People (Lok Sabha) on Decemo.r 5, 1977, 
but rejected by the Council. of States (Rajya 
Sabha) three days later. The Pr.esidentsummoned 
a joint session of the two Houses to meet 00 May 
16, 1978 to consider the Banking Service Com
mission (Repeal) Bill. It was the first joint session 
of Parliament since May 1961 when tbe two 
Houses met to resolve differences ova the 
Dowry Prohibition Bill. But in a joint sitting the 
position of the Council of States becomes 
weaker as its membership is in a minority of I to 
2 (250 to 544) with membership of the House of 
the People. The Counci l can, at most, delay leg
islation passed by thc House of the People for a 
period not exceeding six months. It cannot per
manently kill it. 

Financial Functions 
The position of the Council of States (Ra

jya Sabha) in respecl of Money Bills is defmitely 
inferior to that of the House of the People (Lok 
Sabha). The Constitution defines a Money Bill 
and it is expressly provided that the decision of 
the Speaker of the House of the People (Lok 
Sabha) whether a Bill is a Money Bill or not shall 
be final. The Constitution prescribes that a 
Money Bill shall not be introduced in the Council 
of States and il is barred from rejecting or amend
ing a Money Bil l. After a Money Bill has been . 
passed by the House of the People (Lok Sabha), 
it is transmined to the Council of States (Rajya 
Sabha) for its "recommendations" within a pe
riod of fourteen days. It is for the House of the 
People 10 accept or reject such "recomml:nda
tions." In case it rejects the urecommenda
tions," the Bill is deemed to have been passed 
by both Houses in the form in which it was passed 
by the House of the People. If the Council of 
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States does not return to the House of the People 
within fourteen days a Money Bill wi th or with- ' 
out ils reco~in~ndati ons," it is deemed to have 
been passed by both Houses in the form in which 
it was passed by the House of the People. 

The right to vote supplies is perhaps the 
greatest privilege o f a legislative body and under 
the Constitution thi s right is the exc lusive privi 
lege of the House of the People. The Counc il of 
States s imply di scusses the budget. Demands fo r 
grants are not submitted to the Council. 

Administrative Functions 
The Counc il o f States does not control the 

Executive as the Constitution makes the Counc il 
of Ministers responsible to the House of the 
People. In fac t, cont rol and responsibili ty go 
together. But the Counc il of Sta tes can innuence 
the Executive in (\\' 0 ways. First, by e liciting 
infonnation abo ut the ac tions ofGovcrnrnent and 
secondly, by critic ism aimed al lhe Govcmment. 
The most effecti ve instrument by which (he 
Council of States seeks infonllation from the 
Government is through the instrument of oral or 
wri tten questions togethcr wi lh sUPP!....·lIlcll larics. 
The nonnal occasion fo r crit ic ism of the Execu
tive is debate on a motio n of adj ourn ment and rhe 
Counc il sharrs thi s p ri vilege with the 1I0use. The 
policy of the Govern ment is really under review 
when laws are m ade and the motion of thank s on 
the address o f the President is being di scu ssed. 
In order to de fend the po licy of the Government , 
Ministers are the re and some of thelll a rt! ap
pointed from among its members. The Comtitu
tion pennits a lvl inis lcr, who is not a member of 
the Council, to speak in, and o therwise to take 
part in its proceedi ngs, though he has no righ t to 
vote in that House. The Counc il. however, can
not bring abo ut the downfall of the Government 
as the Constitution makes it responsible to the 
House of the People a lone. But the Council 
amended the Preside nt 's address ( 0 Parl iament in 
January 1980 by the combined st rength of the 
Opposition which commanded a majority. This 
was the firs t time s ince the prom ulgation of the 
Constitution in 1950 tha t the President' S address 
had been so amended and it set an unusuJI prece
dent. 

Constituent Functions 

The Council of States exercises constituent 
functions along w ith the House of the People. A 
Bill tolamend the Constitution may originate in 

,,--------------------------
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either House. But all Constitution-amending 
Bills, except the Constitution (Fortieth Amend
ment) Bill , 1975, have been initiated in the House 
of the People. A Bill amending the Constitut ion 
under article 368 must pass in each House by a 
maj ority of not less than two-thirds of the mem
bers of that House present and voting. But ifsu ch 
amendment seeks to make any change in Artic le 
54 (election o f the President), Article 75 (manner 
of e lection of Pres ident), Article 73 (extent of 
executive power of the Union), Artic le 162 
(e" tent o f executive power of the State), Art ic le 
241 ( Hi gh Courts for Union territories), or Chap
te r IV of Part V (the Union Judic iary), C hapte r 
V o f Part VI (High Courts), o r Chapter I o f Part 
X I (Legislative relations between the Union and 
the States), o r any of the Lists in the Seventh 
Schedule, or any representation o f States in Par
I ia ment, or the provisions of Article 368 (amend
me nt o f the Constitution) the amendment also 
requ ires to be rati fi ed by the Legis latures of not 
less than one-half of the States by resolut ion to 
that effec t passed by those Legislatures be fore 
the 9 mcndmcnt Bi ll is presented to the President 
for assent. 

The Const itu tion does not presc ribe any 
procedure for settling differences between the 
two Houses in case of disagreement on an amend
ment Bill. The procedure prescri bed in Art ic le 
108 in case of disagreement on ordinary legisla
tion docs not apply to Bills amend ing the Consti 
tut ion. Hari Chand isofthcopinion that the House 
of the People represents the will of the people 
and, consequently, the will of the people must 
prevai l and the Council of States must not be
come an obstacle in the way of the popular Cham
ber. " Moreover, in case the amendment re lates 
to any of the entrenched provisions, the interests 
o f the States are not in dange r, because the 
amendment would require ratification by at least 
hal f the States Legislatures and the States can take 
care o f their interests better than the Upper 
House. " II Butthis is not a correc t apprai sal. The 
Counc il of States defeated the Constitution 
(Twenty-fourth Amendment) Bill , 1970, though 
by only a fraction of vote, and, again, in 1977 
di scussion on the Forty-third Amendment Bill 
was postponed till the next session of Parliament 
apprehending stout opposition by the Congress 
(I) which then commanded a majority in the 
Council. The Opposition also successfully 
thwarted the Constitution (Forty-fourth Amend-

II . Han Chand, The Amending Process in Indian Constitution, p. 25. 
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ment) Bill which was intended to amend the 
- distortionS' wrought by the Constitmion (Forty

second Amendment) Act, 1978, as viewed by the 
Janata Government and had been passed by an 
overwhelming majority in the House of the Peo
ple. 
Miscellaneous Functions 

The miscellaneous functions of the Coun
cil of States are :-

(1) The elected members of the Council of 
States participate in the election ofthe 
President of India. The President is 
elected by an Electoral College con
sisting of the elected members of both 
Houses of Parliament and the elected 
members of the Legislative Assem
blies of the States. 

(2) The President is liable to be impeached 
and a resolution to impeach the Presi
dent may be moved in any House of 
Parliament and such a resolution must 
be passed by two-Ihirds majority of the 
total membership of that House. When 
Ihis has been done, the charge is inves
tigated by the olher House or by a Court 
or Tribunal 10 which Ihal House may 
refer Ihe Impeachment charge 10 be 
investigated. A vole by two-Ihirds of 

II the total membership of the House' 
which investigates it is necessary for 
Ihe impeachmenllo succeed. It means 
that if the Council of Slates initiates 
proceedings of impeachment the 
House of the People investigates the 
charge, and if it is iniliated by the 
House the Council investigates and the 
impeachment, succeeds if the investi
galing House passes a resolution by a 
two-thirds majority of its membershIp. 
The Council of Slates, thus, enjoys 
co-equal powers wilh Ihe House of the 
People in the process of impeachment 
of the President. 

(3) The Vice-President ofIndia is elected 
by an electoral collegc consistingofthe 
members ofbolh Houses of Parliament 
and may be removed from his office by 
a resolution of the Council of States 
and agreed to by the House of the 
People. . 

(4) A Judge of the Supreme Court or a 
High Court may be removed for mis
behavior or incapacity on the address 
passed by both Houses of Parliament, 
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supported by a majority of ~.,. total 
membership of, and a two-thIrdS ma
jority of the members present and vot
ing in each House. Here, too, !he p~w
ers ofthe Council of States are IdentIcal 
to those of the House of the People. 
Agreement of the Council is also nec
essary if action is to be taken agamst 
the Chief Election Commissioner, 
Comptroller and Auditor~General . of 
India and the members of the Unton 
Public Service Commission. 

(5) The report of the Union Public Service 
Commission, the Comptroller-Gen
eral the Scheduled Castes and Tribes 
Co~mission and the Finance Commis
sion and are considered both by Ihe 
Council and the House. 

(6) If the Government makes a proposal 10 

lake an appointment from he purview 
of the Union Public Service Commis
sion both the Houses must agree to its , 
exclusion. 

(7) The Council may declare by a resolu
lion, passed by two-thirds majority ~f 
its members present and votmg, thalli 
is necessary or expedient in the "na
lional interesls Ihal Parliament should 
make laws with respect to any matter 
enumerated in the Slale List. Such a 
resolution remains in force for a period 
not exceeding onc year. 

(8) The Council is also empowered under 
Article 3 I 2 to create one or more All 
India Services, if the House of the Peo
ple declares by a resolution supported 
by nol less than two-thirds of the mem
bers present and voting thaI it is neces
sary or expedient in the national inter
esl to do so. 

(9) The approval of Ihe Council of Slales 
is necessary for Ihe continuance of a 
Proclamation of Emergency (Article 
352), failure of constitutional machin
ery in a State (Article 356), and finan
cial emergency (Article 360) , beyond 
the specified period of time. If Ihe 
House of Ihe People stands dissolved 
when a Proclamation is issued or it is 
dissolved before the expiry of Ihe 
specified period oftime the Coun~il of 
States alone is to judge the necesSIty of 
the continuance of a Proclamation is· 
sued under either ?fthe.aforesaid Ar-
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tieles. If it does not approve, the Proc
lamation ceases to operate. 

(to) Every Order made by the President 
suspending the enforcement of Funda
mental Rights is required to be laid 
before each House of Parliament. 

(I I) The delegated legislation made and 
rule framed thereunder by various 
Ministries must be approved by both 
Houses. 

Role of the Council of States 
The Council of States was intended to be 

less powerful and influential than the House of 
the People and this is in accordance with basic 
principles which govern the functioning of the 
Parliamentary system. The Constitution does not 
give to the Council specific powers to control the 
Executive. A motion for lack of confidenec in the 
Government cannot be moved therein . It has, no 
doubt, the right to seek information from the 
Government through the instrument of questions 
and supplementaries, to discuss and criticise its 
policy through debates, and to draw attention to 
matters ofurgenl public importance, through the 
• 'calling attention" motions but the Council can 
not plague the Ministry and oust it from offtce. 
The Constitution recognises and ordains the col
lective responsibility of the Council of Ministers 
to the House of the People alonc. 

The Council has co-ordinate powers with 
the House of the People in ordinary andamending 
legislation only in theory. It cannot veto legisla
tion passed by the House of the People, but can 
only delay it. If the differences between the two 
Houses cannot be settled in the ordinary process 
of the legislation the President may summon a 
joint sitting of the two Houses where the will of 
the House of the People prevails because of its 
numerical superiority. In matters financ ial, the 
Council is absolutely powerless, even not at par 
with the British House of Lords. Money Bills 
originate in the House of the People and if a 
question arises whether a particular Bill is a 
Money Bill or nol, the decision of the Speaker is 
final. The House of the People simply transmits 
a Money Bill to the Council for" recommenda
tions" and it is required to return it within four
teen days of its receipt. Ifit is not returned within 
the specified time or returns it with " recommen
dations" which are not-a cceptable to the House 
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of the People, the Money Bill is deemed to have 
been passed by both Houses, in the forin in which 
it was originally passed by the House of the 
People. Demands for grants are not submitted to 
the Council; sanctioning of public expenditure is 
the exclusive right of the House of the People. 

The Council does not even serve the pur
pose of a federal second chamber. Neither the 
critics of a Second Chamber in the Constituent 
Assembly nor its supporters did advance a single 
federal argument. The well-accepted practice of 
a federal polity is to make the Upper Chamber a 
representative House of the constituent units and 
its constitution is based upon equality by repre
sentation irrespective of the size and population 
of the federating units. The Council of States does 
not accord equal representation to the States of 
the Union of India. It is not, at the same time, the 
voice of the States and has no power to safeguard 
their interests. Thejustification of the Council of 
States, remarks Morris-Jones, "'has always been 
in ternlS of 'second thought' rather than 'State 
rights." '0'2 On no occasion the federal con
sc ience orthe members of the Council of States 
revolted whenever the State Assemblies were 
dissolved; even nine Assemblies twice at one 
stroke in 1977 and 1980, without any valid reason 
or cause and contrary to the expectations of the 
framers of the Constitution. 

It does not , however, mean thallhe Council 
of States occupies the same pitiable position as 
French Council of Republic under the Constitu
tion of the Fourth Republ ic. Nor is it so ineffec
tive as the Canadian Senate. "There is a mis
conception," wrote B.D. Jatti, Vice-President of 
India, "about the power> of the Rajya Sabha in 
financial matters." 13 It is true, he says, that 
Money Bills cannot be introduced in the Council 
and it is deemed to have been passed by both 
Houses if the Council does not make any "rec
ommendation" within fourteen days and j f " rec
ommendations" are made it is up to the House 
of the People to a accept or reject such' 'recom
mendations." But the Constitution also provides 
that the Unio"n Budget is to be laid before both 
the HoOses of Parliament and it is discussed in 
the Council also, although the demands for grants 
are to be made only in the House of the People. 
A practice has, however, ·come into vogue that 
the CouncH of States discusses the working of 

12. Morri ... J~nes: W.H., The. Government and Politics of Indja, p. 193. Also ~fer to N. Gopalaswami Ayyangar's 
observations In the Constituent Assembly, Constituent Assembly Debates, Vol. IV, p. 644. and cited ante. . 

IJ. • 'Role of Elders" . The Tribune, Chandigarh, January 26. 1975. 
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three or four important Ministries as it chooses 
during the Budget session. The repo~9f the 
Comptroller-General relating to the accounts of 
the Union are also laid before both Houses. The 
Council of States is also represented on two of 
the financial committees of Parliament-the 
Committee on Public Accounts, and the Commit
tee on Public Undertakings. 

The Council of States has, thus, a fairly 
adequate opportunity in influencing and even 
shaping the financial affairs of the country. It has 
not hesitated to recommend quite a number of 
amendments in the Income-Tax Bill, 1961 and 
the House of the People accepted all tlie proposed 
amendments. 

The Council of States .significantly per
forms the funct ion of influencing the Govern
ment and weightage is given to the views ex
pressed on the floor of the House by elder states
men and eminent parliamentarians. Since the 
Council is smaller in membership and less wor
ried by the pressure of work, the debates in the 
Counci l are less frequently subject to time control 
through time limits. The Council provides a 
calmer atmosphere where members can debate 
controversial questions in well-infolmed and ob
jective manner. The debates arc often outspoken 
marked by digni ty and a remarkable responsive
ne'l\0f public opinion. The trad it ion of dignified 
debates, obs,erved, B.N. Banerjee, "which was ' 
built up by the House is the result of a happy 
combination of circumstances not the least of 
which is the fact that the five Chairmen of the 
Rajya Sabha "so far are among the most eminent 
person experts in their own lines." All these 
persons "have given an aura of dignity to the 
atmosphere of the House by conducting the pro
ceedings with judicious combination of firmness 
and flexibility." IS 

The co·equal powers of the Council of 
States on constitutional amendments are of great 
importance. The House of the People cannot by 
itself amend the Constitution unless the Council 
agrees to such a change. The provisions of Article 
108 governing the joint sitt ings of the two Houses 
in case of disagreement do not apply to Bills 
amending the Constitution. The Constitution 
(Twenty-fourth Amendment) Bill, 1970, which 
was passed by an overwhelming majority in the 

195 

House of the People, was defeated in the Council 
of States by only a fraction of vote and, conse
quently, the amending Bill fell througb. Appre
hending stout opposition to the Constitution 
(Forty-third Amendment) Bill, 1977, its decus
sion was postponed till the next session of Par
liament. The Council refused to adopt the Con
stitution (Forty-fourth Amendment) Bill 1978 
except with five amendments. The Congress 0p
position stalled on April II , 1977 the fmal pas
sage of the two official Bills, one to extend the 
term of Goa, Daman and Diu and Mizoram As
semblies, and the other to extend the term ofthe 
Delhi Metropolitan Council. Intervening in the 
discussion on a non-official Bill moved by the 
Communist Member Bhupesh Gupta.seeking to 
amend Article 368 to provide that in Ihe event of 
a disagreement between the rwo Houses over an 
amendment Bill of the Constitution there should 
be a joint session for resolving the differences, 
the Law Minister said that such suggestions were 
considered in 197 1 and found unnecessary. 16 

Even with regard to ordinary legislation 
referred by the President to a joint sitting of the 
two Houses under article 108, B.N. Banerjee, the 
Secretary-General of the Council of States, re
butted the argument that the views of the House 
of the People will invariably prevail because of 
its numerical superiority. He explains that the 
critiCsofthe Council of States "ignore the fact 
thata disagreement which may arise on important 
issues may not be the House qua the House but 
may arise on the basis of policies and approaches 
of the different political parties in the two Houses 
on the various issues. It is possible to contemplate 
a situation in which the decision of the Lok Sabha 
may be outvoted in joint sitting of two Houses. J7 

There have been only two joint sittings of both 
Houses so far in order to resolve a deadlock on 
the Dowry Prohibition Bill in May 1961 , and on 
the Banking Service Commission (Repeal) Bill 
in May 1978. In the Dowry Prohibition Bill one 
of the most important amendments, which the 
Council of States had been insisting from the . 
beginning and the House of the People had been 
refusing to accept, was adopted at a joint sitting 
in May 1961. 

The Constitution confers on the Council 
two special powers exclusively exerciseq by it 

14. ' S. Radhakrlshnan, Zakir Hussain, V. V. Giri, G. S. Pathak. B.D.latti, (M. Hidayatullah, and R. Venkatraman). The 
eighth Oaainnan, Dr. Shankar Dayal Shanna was another illustrious Vice·Presidcnl. 

IS. "R.ajya Sabha at work", Shakdhar, S. L. (Ed), The COlIStituIion OM Parliament of India, p. 314. 
16. . As reported in The Times of India, New Delhi. March 20, 1976. 
17. "Raj,... Sabha at work." Shakdhar. SL. (Ed.), The ConstituliOft ond Parliament of India. p. 311. 
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and not shared with the House of the People. A~ 
stated earlier, Parliament is empowered to legis
late with respect to any matters on the State List 
of the Seventh Schedule if the Council of States 
declared by a resolution that it is necessary or 
expedient in the national interest that Parliament 
shou ld make laws thereon. Again, under Article 
312 if the Council passes a resolution declaring 
that it is necessary or expedient in the national 
interest to create one or more All-India services 
common to the Union and States, Parliament will 
have the power to create by law such services. 
The Council of States twice passed such resolu
tions in 1961 and 1965. The resolu tion passed on 
December 6, 1961 recommended ,the creation of 
Indian Service of Engineers, the Indian Forest 
Service and Indian Medical and Health Services. 
On March 30, 1965 the Council passed a resolu
tion for the creation of the Indian Educalion 
Service, though both these resol utions have not 
been implemented so far. 

As a body which is not subject to di ssolu
tion but which perpetually renews it self every 
two years, the Council of States symbolises \\'e 
pcnhanence and continu ity of Parliamentary in
stitutions of the coun try . This continuity acquires 
a special significance \\'hen the HOllse of the 
People stands dissolved and the Council of States 
is to discharge the Constitutional obligation un
der Articles 352, 356 and 360 relating to decla
ration of Emergency either due 10 war or external 
aggression or anncd rcbellion or threat thereto; 
breakdown of the constituti onal machinery in a 
State; or financial Emergency. 

These spec ific consti tu tional provi sions 
make the Council of Sta tes an integral part of the 
machinery of Government . It is true, that the 
Council of States was not designed to vie with 
the House of the People, but it was not also the 
intention of the Constitution-makers to render the 
Council to play the "humble role of an unimpor
tant adviser" or an occasional check on hasty 
legislation. In prac tice, the Council has, from the 
beginning of its career, played its role effectively 
in the affairs of the State and has vigorously 
focu ssed the attention of the Government on 
many matters of special importance in the life of 
the nation. In 1969, the Council passed the reso
lution thal "this House is of the opinion that 
Government should take legal and other steps for 
the abo'iition of privy purses and privileges of 
ex-rulers before presentation of the general 
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Budget in the coming February session ofPar1ia
ment. .. The Council also acclaimed the nation
alisation of the fourteen banks. The vigilant 
members of the Council made persistent de
mands during discussions for inquiring into the 
charges against the Punjab C hief Minister Partap 
Singh Kairon, grant of industrial licences to the 
Birlas and the affairs ofDharam Teja and Jayanti 
Shipping Company. Likewise, public attention 
on alleged irregularity in respect of import li 
cences to some firms of Pondicherry was 
focussed for the first time through a starred ques
tion on August 27, 1974. Again, on August 10, 
1978 the Council of States adopted a resolution 
demanding a probe into allegations ofconuption 
against members of the families of Prime Minis
ter Morarji Desai and Home Minister Charan 
Singh. The Chainnan, B.D. Jatti, pointed out that 
the motion was necessarily a "recommenda
tion" and it was for the Government [0 accept or 
not. When the Government decided not to accept 
the "recommendation". the Council asserted it
self in a way thwarting the proceedings of the 
House compelling the Prime Minister to an
nounce the Government 's decision to refer the 
charges as contained in the resolution of the 
Counci l to the Chief Justice eventually leading 
to Vaidialingam probe which indicted the close 
relations of Desai and Charan Singh. The impor
tant committees, like the Committee on subordi 
nate Legislation and Committee on Government 
Assurance have always played an effective role 
in influencing and supervising the administrative 
actions of the Government. The Committee on 
Petitions has proved to be a useful forum for 
ventilating the grievances of the public and get
ting redressed. B.D. Jalli, the former Vice-Presi
dent of India and the Chainnan of the Council, 
asserted that the Council of States "by its record 
of work has proved to be an effective force and I 
can say with confidence that in the years to come 
the critics of the second chamber are bound to 
find themselves in negligible minority. "18 

The Council of States has certainly belied 
the apprehensions of the critics of bicameralism 
in the Constituent Assembly that the Council will 
be "a clog in the wheel of progress of India", or 
that it could serve to keep the capitalis tic outlook 
safe in India and that it would be a "unnecessary 
drain on our poor economy." The world has 
come a long way from Abbe Sieyes who disfa
voured bicameralism with the ·epigram : "If a 

18. "Role ofthc: Elders." The Tribune. Chandi~arh. January 26. 1975 . 
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second chamber dissents from the first, it is mis
chievous; if it agrees.it j's superfluous" Democ
racy proved that neither it is misciUevous nor 
superfluous. The role and relevance ofbicamer
alism has now veered round to John Stuart Mill 
who wrote, "A majority in a single Assembly 
..... .... easily becomes despotic and overweening, 
if released from the necessity of considering 
whether its acts will be concurred by another 
constituted authority. " 'lndia has a long tradition 
of its assemblies going down to the post-Vedic 
period and that heritage finds expression in a 
verse from Mahabharata inscribed on the opening 
page of "Twenty-five years of Rajya Sabha" 
brought out by the Rajya Sabha Secretariat in 
1977 : 

That's not an Assembly where there are 
no eldennen, 
Those are not elders, who do not speak 
with righteousness. 

But there is one aspect against which the 
Council of States must guard itself. While wel
coming the sixty-four new members of the Coun
cil of States on April 6, 1960, Vice-President 
Radhakrishnan called upon them to fight "iner
tia, obscurantism, reaction and superstition.· ' 
These are the evils from which second chambers 
suffer in general and invite a widespread de
mand for their abolition. The Council of States 

f\hould not be allowed to become a political 
prisoners' home. Law-making is a specilisedjob; 
and a modicum of technical knowledge and a 
certain intellectual abi lity 3rc essential even to 
unders!and the problems that confront Legisla
tures in our times. The criterion laid down in the 
Constitution for nominations is a partial indica
tion of what isexpectedofa second chamber. But 
it is evident from the nominations so far made 
that to a great exent the intentions of the framers 
of the Constitution have not been realised. The 
Congress did not always consciously try to fill 
the nominations with a corpus of special knowl
edge such as cannot be ensured in the House of 
the People." Nor have the indirect elections of 
the remaining members introduced a body of 
seasoned parliamentarians, who might import 
into the debates "an amount of learning and 
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importance", as Gopalswami Ayyangar argued 
in the Constituent Assembly. According to Mor
ris-Jones the Council of States has three outstand
ing merits: "It supplies additional political po
sitions for which there is a demand, it provides 
some additional debating opportunities for which 
there is occasionally need, and it assists in the 
resolution of the legislative time table prob
lems." It is, accordingly, incumbent on all politi
cal parties to help the Council of States to play 
its requisiie role by sending to it members whose 
party grading may be low but l.Q. is high. 

. "But the House of the Elders is no longer 
elderly, feels the Chief Reporter, S. P. Agarwal, 
of the Council who retired recently after covering 
the Upper House for over thirty years. His obser
vations are relevant to the atmosphere that now 
prevails in this House as comp1lred to 1952, when 
it began its career. The first ten years of the 
Council of States were the House's finest hours. 
During this period there was hardly an occasion 
to call the House to order. Even if a memberspoke 
for an hour he was heard with respect and with
out interruption. Points of order were rare. Ac
cording to Agarwal there were less than a dozen 
expuctions during this period. Members them
selves withdrew any word they felt was unpar
I iamentary. 

But the change began in the early seventies 
and "the Rajya Sabha today has become more 
youthful. It is now vibrating with the situation 
prevailing outside in the country. The quality of 
the debate as also the composition is not as 
merited today as it was in the past. A major time 
of the House is lost in personal and party squab
bles. Scant attention is paid to the rules ofproce
dure and the rulings of the Chairman are invari
ably defied. Use of unparliamentary language 
and unruly behaviour rule the day. There are 
"half a dozen expunctions in every session I I and 
not a day passes without an order that aMember' s 
speech should not be recorded. The practice of 
ordering the House reporters not to take notes as 
the Member refuses to listen to the Chairman'& 
entreaties to be seated has become "in vogue" 
since seventies.'o Walk-ups is a normal feature . 

t9,. C.c. Desai (Swatantra) moved in the House of the People a non-ofTicial Constitution Amendment BiIIsctking to abolish 
nominalions to the Council of Stales. His contention was that provisions of Artic:le 80 had been n~'sused P. Giovinda 
Menon,law Minister, who intervened in the debate, said that it would be prudent 10 leave this provision alone so long 
as it did 001 prove injurious to the country's interests. He maintained that anr human institution was prone to lapses. It 
could even be said, he added, that an element of patronage was inherent In any system of nominations, Bul it was 
undeniable that many oflhe nominated memb'ers had mad~ significantcontribulion to the d,ebates through their specialized 
knowledge, 

20, # Induln Express. New Delhi, Augusl4, 1982. 
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But the most disturbing development is the. 
defiance of the Chairman's rulings and often use 
of in ,decorous language on his observations and 
comments on minor points at issue or when the 
Chairman performs his duty to protect the right 
of a Private Member in seeking more information 
on a question raised. Such an attitude of the 
parliamentarians and more so of seasoned Mem
bers of the House and Ministers, too, not only 
undermines the authority and dignity of the 
Chair, but the prestige ofthe House itself. A sharp 
clash between the Chairman, M. Hidayatullah, 
and the leader of the Janata Party of the House 
marked the start of the proceedings on Septem
ber 15, 1981. Seconds after the Chairman occu
pied his seat and called for the first question, Piloo 
Mody stood up to ask him when he and some of 
his colleagues could raise certain issues in his(M. 
Hidayatullah's ) presence in the House. The 
Chairman told him that he did not have to guar
antee his presence in the House, but "YOli can 
certainly come to my chamber and raise anything 
you want." When Mody sharply insis'ed that the 
members of the HOllse were cntitl~ to raise 
matters in the House in his presence and not in 
his chamber, the Cha irman reminded him, "No
body seems 10 ha\'e told you that you are some
ti mes inc lined to be rude." Mody retorted, "I am 
inclined to be rude as I am recipient of rudeness 
also. I hope you will take it in the same spirit. "21 

But Pranab Mukherjee's behaviour, who 
was the Finance Minister and the Leader of the 
House, reveals more than it can be described. On 
November 2, 1982, the Chainnan intervened on 
behalf of a Member who was not satisfied with 
the Finance Mini ster's replies to a question on 
World Bank loans to developing countries. The 
Minister replied that he had already given the 
requisite information . But the Chairman did not 
agree with him. The Minister thereupon became 
sharp in his reply. The Chairman told him, 
"There is such a thing as politeness, " Mukherjee 
retorted, "Yes, that is why I do not want, that you 
should come between me and the Member." The 
Chairman reminded hi m, "I will, that is why I 
am sitting in the C hair." Mukhctjec curt ly re
plied, " I will accept your ruling without any 
question .... . Bul don 'I have a running commen
tary. Let me answer the question in my own 
way."22 
-~ 
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Relevant proceedings of the Constituent 
Assembly suggest that rewarding talent was not 
the sole aim of the Constitution-makers in pro
viding for nominated members. They visualised 
the Council of States as a mechanism for moder
ating, ratherthan rivalling or thwarting the House 
of the People (Lok sabha)." One member likened 
the Upper Chamber to the saucer that might cool 
the beverage in a cup but which cou ld never 
threaten the cup. If the Counci l of States was to 
mellow the Lower House's emotions with fresh 
reflection, the nominated members were to be of 
a special value as they were expected to add a 
component wisdom that was not only specialised 
but also detached and non-partisan. But th is pre
cious expectation has not been fulfilled as nomi
nations have now degenerated into party spoils .. 

Even biennial elections to the Counc il of 
States are being fought strictly on party lines and 
selection of candidates is made purely on party 
considerations. Those who, per chance, were 
non-party nominees they did nOI remain aloof 
from active politics and many formally joined the 
ruling party as it was rewarding to do so. The 
Anti-defection law is now a great deterrent, but 
such nominations arc not likely to disappear al
together. The voting panern of most others shows 
that they have generally sided with the Govern
ment whatever be the merit of the measure under 
consideration. Independence and talent are guar
antees against the princ iple of nomination in 
vogue. 
Relations between the Houses 

l awaharlal Nehru gave a succinci exposi
tion about the relations of the Council of States 
and the House of the People. "Under our Con
stitution," he explained, "Parliament consists of . 
two Houses, each functioning in the allotted 
sphere laid down in the Constitution ...... ..... some-
times we refer back to practice and conventions 
prevaili ng in the Houses of Parliament of the 
United Kingdom and even refer erroneously to 
an Upper House and Lower House. I do not think 
that is correct.. ......... To consider either of these 
Houses an Upper House or a Lower House is not 
correct Each House has full authority to regulate 
its procedure within thelimits ofthe Constitution. 
Neither House by itself constitutes Parliament.lt 
is the two Houses together that are the Parliament 
in India. The successful working of our constitu-

21. As reported in Indian Express. New Delhi. September 16, 1981. 
22. As reported in The Timesojlndio... New Delhi. NovemberJ. / 981. 
23. Constituent Assembly Debates. Vol. IV, pp. 928 fT. 
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tion, as of our democratic structure, demands the 
closest cooperation between the two Houses." 
The Council has powers similar to those 01 the 
House of the People, except in maners financial 

- -_ and responsibility of the Council of Ministers. 
.' The party composition of both Houses remained 

similar till March, 1977 when Congress lost its 
majority in the House of People but regained its 
previous position after January 1980, though ii 
did not command a two-third majority. Even the 
social composition of the Council and the House 
resembles each other. The Council had its mem
bers the galaxy of some. eminent pcrsonalities 
who served 'the Council since it came into exist
ence; Panabh, Sitaramayya, Sardar K. M. Panik
kar, Dr. Tara Chand, Dr. Radha Kumud Mukher
jee, Prof. S. N. Bose, BK Ambedkar, Alladi 
Krishnaswami Ayyar, P. N. Sapru, G. S. Pathak, 
M. C. Setalved, M. C. Chagla, C K. Daphtary, 
K. Santhanam, Rama Krishna Rao, Dr. 
Ramaswami Mudliar, R.R. Diwakar and Bhu
pesh Gupta are a few of the many more. The 
procedure for the conduct of business in both 
Houses is also not appreciably distingushable. 
The Council has a regular question hour 24 and 
the same half-an-hour discussion procedure as in 
the House of the People. From 1964 the revised 
Rules of Procedure provide for discussion on 
matt\O.rs of urgent public importance. Petitions for 
red,,!!!s of grievances can be made to the Council. 
A new Committee, namcly. the Comminee on 
Subordinate Legislation has since been extended 
by including within the ambi t of its functions 
various rules, regulations and orders framed in 
pursuance of the Constitution also. "The Com
mittee on Government Assurances has also been 
set up. 

The Gov'emment, too, had made an effort 
to introduce first in the Counc il of States an 
increasing number ofpublic Bills. Since 1952 up 
to the end of December 1974, 312 Government 
Bills were introduced in the Council. From the 
analysis of the subject-manerofthose Bills it can 
definitely be said that quite a good number of 
them were of immense soc ial . educational and 
legal importance. Apart from the Hindu Marriage 
and Divorce Bill, 1952, the Hindu Minority and 
Guardianship Bill, 1953, the Hindu Succession 
Bill, 1954 and the Hindu Adoptions and Mainte
nance Bill, 1956, some of the more important 
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legislative measures introduced in the Council 
were the Working Journalists (Industrial Dis
putes) Bill, 1955, the Children Bill, 1959, the 
Foreign Marriage Bill 1963, the Press Council 
Bill, 1963, the Banaras Hindu University 
(Amendment) Bill 1964, the Jawaharlal Nehru 
University bill 1964, the Monopolies and Re
strictive Trade Practices Bill, 1967, the Medical 
Termination of Pregnancy Bill, 1969. the Code 
of Criminal Procedure Bill, 1970, the Foreign 
Contribution (Regulation) Bill, 1974. The Con
stitution (Fortieth Amendment) Bill, 1975 was 
also initiated in the Council of States. 

The Council of States, thus, started its ca
reeron the same'!ines as the House of the People. 
But being a chamber primarily intended for re
nection, its members had the psychological real
isation of its inferiority and, consequently, they 
felt frustrated. There had been also vehement 
cri tics ofbic.meralism who strongly' pleaded for 
its abolition. But, "it is the habit ofinstitutions," 
as Morris-Jones had remarked, "to give birth to 
loyalties."2. The Council, therefore, tried to as
sert itself in order to remove the impression of its 
inferiority. A bitter rivalry between the two 
Houses soon developed despite the dominating 
P9sition of one party in both Houses. 

The first clash between the two Houses 
occurred during the Budget session of 1953 when 
the eouncil 'of States refused to accept the posi
tion of subordination by disallowing the Law 
Minister, a member-Minister of the Council, to 
appear before the House of the People, on its call, 
to clear some misunderstanding that had arisen 
on the Income-Tax (Amendment) Bill, 1952. The 
Council of States thereupon passed a resolution 
that " this Council is of the opinion that the 
Leader of the Council (Law Minister Biswas) be 
directed not to present himself in any capacity 
whatsoever in the House of the People." It an
gered the members of the other House and they 
asserted that Ministers were responsible to the 
House ofthe People and doubted the propriety of 
the Council's resolution." There would have 
been an open rupture if the tactful intervention of 
the Prime Minister had not saved the situation. 

Soon there was another occa~ion for con
nict In January 1953 the Rules Committee ofthe 
Council of States sent its proposals with regard 
to the Public Accounts Committee to the House 

24. When the Council mel for the: first time in May 1952 the question hour w~ ~stricted to only twice a wed. 
25. Previously the Committee examined and scrutinised rules, regulations and orders in pursuance of legislative functions 

only. . 
26. MoniJ-Jones, W .H .• Parliament in /"dia p . 1"~ \ 
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of the People. It had suggested that the CounCil 
should have either a Public Accounts Committee 
of its own, or seven of its members should be 
added, to make it a j oint committee of both 
Houses. The Public Accounts Committee passed 
a resolution that a joint committee of the two 
Houses or a separate committee of the Counci l 
"would be against principles underlying the 
Constitution." The Rules Committee of the 
House of the People, which considered the pro
posal of the Rules Comminee of the Council, 
agreed with the opinion expressed by the Public 
Accounts Committee in its resolution. The matter 
would have ended there, but the motion of the 
Prime Minister in the House " to recommend to 
the Council of States that they nominate" seven 
members to associate with the Public Accounts 
Committee of thi s House" brought the issue in 
the open. The motion of the Prime Minister did 
not envisage a Joint Public Accounts Committee 
of two Houses, yet it causcd a good deal of 
criticism and resentment in the House of the 
Peopl e. It was on the assurance of the Prime 
Minister that the Comminee would be a Conwit
tee of the House of the People under the control 
of the Speaker and that the financial powers of 
the House were in no way threatened that the 
motion was finally passed in December 1953 and 
the seven members of the Council of States j oined 
the Public Accounts Committee in May 1954. 
Similar difficulties arose with n:gard to the com· 
position of Joint Committees of both Houses and 
somewhat sullenly the House of the People 
agreed to the proposals of the Counc il of States. 

The Chatterjee incident engendered still 
more excitement and resentment. N.C. Chatter
jee, a Member of the I-louse of the People, w.s 
reported to have said that the Upper House, 
"which is supposed to be a body of elders, seems 
to be behaving irrespons ibly like a pack of ur
chins ... The question of privileges was raised in 
the Council of States and the Chairman directed 
the Secretary of the Council to ascertain the facts . 
The House members objected to the letter of the 
Council Secretary inquiring from N. C. Chatter
jee whether the report was correct. The Speaker 
held that the Secretary's letter was more "in the 
nature of a writ" and suggested that the reference 
to this particular issue, and the general problem 
of procedure in such cases be made to a joint 
meetil'S of the Privileges Committees of both 
Houses. The Council agreed to the Speaker's 
suggestion and the two Privileges Committees 
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worked out an acceptable procedure for cases 
where a member of the House commits a breach 
of the privileges of the other. 

The Chairman of the Legislative Council 
(Rajya Sabha) M. Hidayatull ah, while interpret
ing Rule 187 relating to the rights and pri vileges 
of the members of the Upper House on the Par
liamentary Committee on Public Undertakings 
gave his ruling, July 1982, that members of the 
Counci l on thi s Committee were "associate 
members." As a consequence of this ruling the 
Opposition members of the Council in Public 
Undertakings Committee and the Public Ac
counts Committee resigned ell bloc. The opposi
tion members unanimously demanded that Rule 
187 be so amended as to remove the anomaly at 
the earliest. The Speaker of the House of the 
People in his ruling on the issue recalled what 
Jawaharlal Nehru had said on May 13, 1953 in 
support of the motion for association of members 
of the Council of States with the Public Accounts 
Committee and observed, " It has been ceaseless 
endeavour" to live up to Nehru'ssagac iouscoun
sel ' ~ in letter and spirit". Intervening in the dis
cussion, Finance Minister Pranab Mukherjee as
sured the Council, on August 2, 1982, that it 
would not be difficult to sort out the matter on 
the basis of the usages, practices and convent ions 
and the Speaker's ruling of July 28, 1982 that 
members of both Houses of Parliament \vere 
equal in every respect. .. 

These disputes brought into prominence 
the question of the utility of the Council ofStates_ 
A Private Member moved a resolution in the 
House of the People in Apri l, 1954 demanding 
the abolition of the Upper House. Some Members 
of the House belonging to the Congress Party and 
the Leftists advanced the same old famili ar 
argument that the Council of States was a 
stronghold of reactionary elements and a device 
to flout the voice ofth people. One Memberspoke 
about "the mad drive towards equalisation of 
powers and functions." Some argued for the 
retention of the Council of States but urged that 
its members should be chosen differently. The 
Government view was that the Council of States 
had riot been given a rair trial and that it was too 
early to pronounce ajudgment on its utility. Once 
again, after two decades, Niren Ghosh, Marxist 
member of the Council, while welcoming B.D. 
Jatti, on assuming the office of the Vice-President 
of India and, as such, Chairman of the Council 
on August 31, 1974, on behalfofhis Party, said 
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that the CoUncil of States represented the States 
of the Union and the.nationalities of the Union 
and accordingly, deserved to be "upgraded" in 
its parliamentary powers. He suggested that the 
Constitution be . so amended as to give equal 
powers, to the Council of States and the House 
of the People." . 

Unless it is acceptably proved that democ· 
racy does not need a second chamber, and more 
so a federation, it is not democratic to urge for its 
abolition. Institutions are always reluctant to 
vanish and it does not seem likely that public 
opinion could be made to agree to the liquidation 
of the Council of States. But enjoyment of iden
tical powers and functions by both of Houses 
means a sheer duplication and. the advantages of 
such a system of legislature are questionable. 
Democracy has decidely made the representative 
Chamber a predominant partner, and the second 
Chamber is created to exercise a moderating 
influence, a couterposise to democratic fervour, 
a safety which lies to sober second thought and, 
consequently, a check on hasty and ill·considered 
legislation. It serves as a brake, but not too tight 
a brake which may lead to an open rupture be
tween the two Chambers. The intent ion of the 
framers of India's Constitution was significantly 
clear on this point and the Constitution itself is 
quite specific about it. Once this point is appre· 
ciated by both the Houses the cause or causes of 
conflict. if any. are sure to disappear and each 
House will shine within its allotted sphere of 
functions. Incredible as it may seem, even a 
former Prime Minister is known to have told 
some senior Members of the Council of States on 
more than one occasion that the " Lok Sabha is 
the real Parliament. We are directly elected by 
the people not indirectly. Whom does your House 
represent? It should be abolished. " He altogether 
forgot that India is a federation for which second 
Chamber is the prerequisite condition as it rep· 
resents the States, its constituent units . 

Such like utterances create confusion and 
friction without realising the repercussion on the 
body politic. Morris·Jones ·has succinctly said, 
"What is certain is that peaceful co-existence is 
difficult if the two Houses continue to desire to 
perform the same functions:" If their roles are 
not soon distinguished, "the tradition of rivalry 
will soon become established and the Council ' 

will continue to attract a large number of persons 
who would have been more readily found them
selves in the House or the People." The practice 
of rivalry is most wasteful exercise of political 
energies "and it can only serve to lower Parlia
ment as a whole in public esteem, "28 he addcd. 

B. D. Jatti foresees an important role that 
the Council of States may play in the body politic 
of the Country. He maintains, "In view of the 
present political set-up in the country a situation 
may arise when the governments in a number of 
States may be run by political parties other than 
the party at the Centre and this will have its impact 
on the Rajya Sabha. Then the Rajya Sabha will 
have an important role to play in handling the 
problem of federal adjustment." 2. . 

THE HOUSE OF THE PEOPLE 
(LOKSABHA) 

Composition and Organlsailon 
The House of the People (Lok Sabha) is the 

representative Chamber of Parliament of India. 
It had a maximum membership of525; not more 
than 500 members chosen by direct election from 
territorial constituencies in the States and nol 
more than 25 members from.the Union Territo· 
ries chosen in such a manner as Parliament by 
law provided. The Constitution (Thirty· fi rst 
Amendment) Act, 1973, increased the upper limit 
for representation of the States to 525 and set the 
limit for representation of the Union Territo· 
ries .t20. The Goa, Daman and Diu Reorgani sa
tion Act, 1987, necessitated further change in the 
composition of the House of the People. Article 
81 now provides that subject to the provisions of 
Article 3] I, relating to nomination of not more 
than two members of the Anglo-Indian Commu
nity the House of the People shall consist of ; 

(a) not more than five hundred and thirty 
members chosen by direct election 
from territorial constituencies in the 
States, and 

(b) not more than twenty members to 
. represent the Union Territories. chosen 

in such manner as Parliament may by ' 
law provide. 

A person is qualified to be'chosen to fill a 
scat in the House of the People if he ;-

(a) is a citi~en of India, and makes and 
subscribes before some person author-

27. As reported in The Hindus/an Times. New Delhi. September I. 1974. 
28. . Morris·lones, Parliament In India. p. 262. 
29. The Tribune, ChaOdigarh, January 26, 1975. 
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ised in that behalfby the Election Com
mission an o.3th or amnnation accord:' 
ing to the fonn set out for the purpose 
in the Third Schedule to the Constitu
tion;30 

(b) is not less than twenty-five years of 
age; and 

(c) possesses such other qualifications as 
may be prescribed in that behalf by or 
under any law made by Parliament. 

In the case ofa seat reserved forthe Sched
uled Castes in any State, a candidate for election 
to the House of the People should be a member 
of any or'the Scheduled Castes, whether of that 
State or of any othcr State and should be a elector 
for a parliamentary constituency: In the case of 
a scat reserved for Scheduled Tribes in any State, 
he should be a member of any of the scheduled 
Tribes, \I hether of that State or o f any other State 
and should be an elector for any parliamentary 
constituency. 

A person is disqualified for bcing chosen 
as, and for be ing a member of either House of 
Parliament :-

(i) if he ho lds any such office of profit 
under the Government of India or the 
Gowmment of any States as is declared 
by Parliament by law to disqualify its 
holders; 

(ii ) if he is o f unsound mind and stands so 
dec lared by a competent court; 

(ii i) ifhe is an undischarged insolvent; 
(iv) if he is not a citizen of India, or has 

vo luntarily acquired the citizenship of 
a foreign State, or is under any acknow-
ledgment of allegiance or adherence to 
a foreign State; and 

(v) if he is so disqualified by or under any 
law made by Parliament. 

Article 103 deals with the decision on ques
tions as to di squalification of members. Origi
nally, it provided that all questions about the 
di squalification ofa person would be decided by 
the President in accordance with the opinion 
rendered by the Election Commission. The Con
stitution (Forty-second Amendment) Act, 1976, 
substituted a new Article providing that the ques
tion whether a- member had become subject to 
any of the disqualifications mentioned in Article 
I Ole I) or as to whether a person, found guilty of 
a ct>rrupt practice at an election to a House of 
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Parliament under any law made by Parliament 
was disqualified, including the question as to the 
period of disqualification, would be- decided by 
the Pres ident afier consulting the Election Com
mission. The Election Commission might hold 
any inquiry for this purpose as it deemed fit. The 
decision of the President in this respect was final. 

The Constitution (Forty-fourth Amend
ment) Act, 1978, omitted Article 103 as inserted 
by the onc restoring the original position. It now 
provides that the question whether a member has 
become subject to any of the disqualifications 
mentioned in Article 102 (I) shall be referred to 
the decision ofthe President and his decision shall 
be final. But before giving any such decision, the 
President shall obtain the opinion of the Election 
Commi ssion and act according to such opinion. 

The Un ion Constitut ion Committee had 
recommended a tem1 of four years for the 
House. The Drafting Committee accepted the 
opinion of de Valera , and changed it into fi ve 
years. The Drafi Consti tution in a footnote ex
plained the just ifica tion for this change. It said, 
"The Committee has inserted "fj,"e years' instead 
of 'four years' as the life of the House of the 
People as it considers that under parliamentary 
system of gonmmcn t the first year of a Minis
ter' s tenn of office would generally be taken up 
ill g3ining kno\l . .:! edge o f the work of admin istra-

e li on and the last year would be taken up in 
prepari ng for the next general election, and there 
would thus be only (" .. '0 years for effective work 
whic h should be too shon a period for planned 
admini stration. " 

THE SPEAKER 

Office of the Speaker 
The House elects its own Speaker from 

among its members to preside over its sittings and 
conduct its proceedings. The Speaker vacates his 
office ifhe ceases to be a member of the House. 
He may at any time resign from his office or may 
be removed on a resolution passed by a majority 
of all the then members of the House. Fourteen 
days' notice for moving such a resolution is 
required to be given. The Speaker does not vacate 
his office on the dissolution of the House; he 
continues in office until immediately before the 
first sitting of the reconstitued House after the 
dissolution. 

30. lnsened by the Constitution (Sixteenth Amendment), Act, 1963. The fonn of an oath or affirmation is : 
"', A. B", having been nominated as a candidate ~o filii seat i~ the Counci! of Slates (or the .Ho~ of the. People) do 
swear in the name of GodI50lemnly affirm that I wll! bear true faith and allegiance to the Constltullon of India as by law 
establilshed and that t will uphold the sov~ignty and integrity of India. 
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The Constitution also provides for the of
fice of the Deputy Speaker and he performs the 
duties of the Speaker-when the latter is absent or 
while the office of the Speaker is vacant. In 
Britain the Speaker is indispensable and without 
him the House c,m not meet. In India, on the other 
hand the Constitution definitely provides, that 
whil; the office of the Speaker is vacant the duties 
of the office shall be performed by the Deputy 
Speaker. And if the office of the Deputy Speaker, 
too happens to be vacant, then, the duties of the 
omce ofthe Speaker shall be performed by such 
member of the House, as the President may ap
point for the purpose. When both the Speaker and 
the Deputy Speaker are absent from any sitting 
of the House one of such members as may be 
determined by the Rules of Procedure of the 
House acts as Speaker. The Rules of Procedure 
and Conduct of BU'siness in Parliament, 1950, 
provide that at the commencement ofthe Parlia
ment or from time to time as the case may be, the 
Speaker nominates from amongst the members 
of Parliament a panel of not more than SIX chair
men anyone of whom may preside in the absence 
of the Speaker and the Deputy Speaker when so 
required by the Speaker or in his absence by the 
Deputy Speaker. If none of the chairmen of the 
panel be available, the House may choose one of 
its members to act as Speaker. Neither the 
Speaker nor the Deputy Speaker is to preside 
while a resolution for his own removal is under 
consideration, although he is entitled to be pre
sen~ speak in and otherwise to take pan in the 
proceedings of the House. He shall also ha"e the 
right to vote but only in the first instance on such 
resolution or on any other matter dunng such 
proceedings. But he does not exercise a casting 
vote in the case of an equality of votes. 1I 

The Constitution gives to the Speaker only 
a casting vote to be exercised in the case of 
equality of votes. This provision incorporates the 
British convention that the Speaker of the House 
of the Commons does not vote except in case of 
a tie. But the British Speaker usually endeavours 
to give the casting vote in such a way that it does 
not make the decision final, thereby extending to 
the House another opportunity to consider the 
question. 

The Constitution provides that the Speaker 
and the Deputy Speaker shall receive such sala
ries and allowances as may be determined by 
Parliament and they are charged on the Consoli
dated Fund of India. 

3 t. Miele 96 (2). 

Position of the Sp.-ker 
The office of the Speaker is of much dig

nity, honour and authority. Like the Speaker of 
the British House of Commons, the Speaker of 
the House of the People (Lok Sabha) interprets 
the will of the House and speaks for it as well as 
to it. He is the custodian of the dignity of the 
House and an impartial arbiter in its proceedings. 
Speaking in the Constituent Assembly of India 
(Legislative), on March 8,1948, on the occasion 
of the unveiling of the portrait of the late V.J. 
Patel, the Prime Minister observed: "Now, Sir, 
specially on behalf ofthe government, may I say 
that we would like the distinguished occupant of 
this Chair now and always to guard the freedom 
and liberties of the House from every possible 
danger, even from the danger of executive intru~ 
sion. There is always that danger-even from a 
National Government that it may choose to ride 
roughshod over the opinions of a minority, and 
it is there that the Speaker comes to protect each 
single member, or each single group .... .. . . 
Vithalbhai Patel....Iaid the foundations of those 
traditions which havealreacly grown up round the 
Chair ... .... l hope that those traditions will con-
ti nue, because the position of the Speaker is not 
an individual's position or an honour done to an 
individual. The Speaker represents the House. He 
represents the dignity of the House and because 
the House represents the nation, in a particular 
way, the Speaker becomes the symbol of the 
nation 's liberty and freedom. Therefore, it is right 
that that should be an honoured position, a free 
position and should be occupied always by men 
of outstanding ability and impartiality.' 

Vithalbhai Patel may be regarded as the 
first Speaker in India, though his official desig
nation was the President of the Legislative As
sembly, who laid the foundations of the office by 
following the British traditions. Immediately af
ter his election to the Chair in 1925, he declared 
himself a no party man and rigidly abstained fr~ 
any kind of political activity.. He had establis~~ 
such a firm reputation as a Speaker and hiS poSI -. 

tion was so unchallenged that in spite ofd:,e many 
remarkable rulings he gave which were itllt to the 
liking of the Govemment of the day be was 
unanimously elected to the Chair both by the 
official and non-official members of the Assem
bly of that day. And when the urge to participate 
in the Civil Disobedience Movement' of 1930 
came Patel resigned ·from his office. But the 
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Congress was the fIrst to violate the conventions 
associated with the office of the Speaker in Brit
ain and so scrupulously observed by Yithalbhai 
Patel. Mohammed Yakub succeeded Patel. but 
he was there only for a session. Ibrahim Ra
ltimtoola. who succeeded Yakub soon after ltis 
election to Chair. resigned for reasons ofhealth. 
Then. came Shanmukham Cherty. But at the next 
General Election. Shanmukham Cherty was op
posed and defeated by the Congress candidate. 
Since then. the retiring Speakers have always 
been opposed in the General Election and the 
Speakers themselves. till the election ofN. San
jiva Reddy. retained their active party affili
ations. On May 17. 1967 when Reddy was elected 
Speaker of the Fourth House of the People. he 
observed. "My office requires of me to be im
partial and judicious in the conduct o f my work. 
I can assure you with all the force at my command 
that I will try to live up to this requirement and 
maintain the high traditions set by my predeces
sors. As a necessary corollary to this resolve, I 
resign my membership of the party (Congress) to 
which I had the honour to belong for 34 years. So 
long as I occupy this Chair it shall be my cndeav
our to see that all sections of this House get an 
honest impression that I do not belong to any 
party at al l." When Gurdial Singh Dhillon was 
elected Speaker in August 1969. he resigned fro~l 
the Congress Party in Parliament but continu~'d 
to be a member of the Congress Party. 

:-I. SanjivaReddy resigned from the Speak
ership in 1969 and was nominated the Congress 
candidate for the Fourth Presidential election. 
Reddy was again elected the Speaker of the Sixth 
House of the People as a Janata Party candidate. 
But this time he did not resign from his party. He 
took, on the other hand. active part in the party 
politics. Reddy disclosed the mind of his Party 
when he told the newsmen at Hyderabad on Apri l 
9. 1977 that the Forty-third Constitutional 
Amendment BiU. which sought to reduce the 
term of the House of the People and the State 
Assemblies to fIve years. was introduced in Par
liament with the Presidential election in mind. He 
also said that the Bill was introduced to "respect 
the feeling of Mr. Jayaprakash Narayan who 

32. rn~SundaySfandard, New Delhi, April 10, 1977. 
B. Th~Slalesman. New Delhi, April IS, 1977. 
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wanted the States also to go to polls.)2 Addressing 
a public meeting at Tirupati 0~ _ApriI12. 1977. 
Reddy asked the Janata Party workers to find out 
what was wrong with their campaigning in the 
South. He asked the rural youth. especially the 
educated. to tour the villages and explain to the 
people why the Janata Party was voted to power 
in the North and how the unity of the country 
should be preserved. " There is no question of 
North versus South in elections. " he added]) 

The Congress Working Committee in ~ 
resolution de termined that the Speakers, both 
the States as well a t the Centre. should keep back 
from Congress election. But this decision ofthe 
Working Commute did not imply that they could 
remain members of the Congress Party. This 
poi nt was further made ciear by G.V. 
Mavalankar. Speaker of the First Lok Sabha , 
Speaker mai ntained, the speaker in India is not 
today absolutely out o f the political arena as the 
speaker of the House of Commons though with 
very extensi .... e limitat ions on his activities. He 
may continu~ to be a member of his Party, but he 
should not take part in the affairs of the party. 
particularly ih regard to matters which are likely 
to come before the House for discussion and 
decision. \Ve have 011 50 considered it proper that 
he should not take sit1cs in public controversies 
in respect of matters likely to come before tbe 
House, In short. he should not identify himself 
with any propaganda or express any opinions 
which are likely to embarrass his posi tion as the 
pres id ing au thority or is likely to create an im
pression that the Speaker is a partisan." 

Mavalankar admitted that the logical cor
ollary of the Speaker's posit ion in Britain is that 
his seat is not contested in the General Election 
and he is elected Speaker so long as he wishes to 
be so elected irrespective of his party affiliation. 
But' 'with the present state of political conscious
ness of public life in India." Mavalankar added. 
"i t is too much to expect that people with differ
ent ideologies \\"ill all respect the convention of 
not contesting the election of the Speaker and it 
is this aspect which very seriously affects the 
adoption in toto of all Briti sh conventions in 
respect of the offi ce of the Speaker."34 

34. Men, S.S., Practict! a/ld Procedure of Indian Parliament, p. 79. 
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Mavalankar considered the British precedent an 
ideal to be reached i" course of time. 3S 

Mavalankar followed the middle course 
between the two schools of thought in India; Ihe 
new school which urged the impartiality of the 
Chair does not depend on the nature of the 
Speaker's outside activities and accordingly, did 
not accept the British model of absolute sever
ance from politics, and the older orthodox school 
which insisted on the adherence to the British 
model and emphasised that impartiality de
manded sincere attempts to break previous po
litical connections. According to Mavalankar's 
middle course, the Speaker may not be a partisan 
yet he still remains a party man and is the choice 
of his party. But every party man has his own 
prejudices and the prejudices of a promoted poli
tician are, indeed, very strong. The Chair, under 
such circumstances, cannot comman4 that much 
reverence as it does in Britain ror its impartiality. 
The result was the first motion of no-confidence 
moved against the Speaker on December 18, 
1954. It was condemned by the Prime Minister 
as o"icious" and he described the Opposition 
responsible for it as "incompetent and frivo
lous .. , The motion was lost on a voice vote, but 
it had a lesson. It gave a setback to the dignity of 
the Chair and, as such, to the dignity of Parlia
ment. 

The Socialist Member of Parliament, 
Madhu Limaye, gave a notice, on March 3, 1975, 
of a no-confidence motion against Speaker 
Gurdial Singh Dhillon "for having lowered the 
prestige of the office. "It was also signed by Piloo 
Mody (BLD) and S.N. Mishra (Congress 0). 
Listing th irteen charges against the Speaker, 
Madu Limaye, inter alia, accused Dhillon for 
having wilfully abolished the right of the mem
bers to raise points of order and having' 'continu
ally and arbitrarily" disallowed, in total violation 
of the rules, questions highly embarrassing to the 
Government. It was also alleged that the Speaker 

constantly interrupted even those members who 
were speaking with his permission and not letting' 
them complete Iheir submissions. . 

The notice was subsequently withdrawn 
for reasons best known to Madu Limaye and bis 
associates. But the result of sucb motions of no 
confidence against the Speaker and especially 
charging him for having lowered the prestige 6f 
office by partiality towards the Government is 
disastrous. Such ugly scenes, as disorderly defi
ance of Speaker's rulings, interruptions by rais
ing irrelevant points of order and staging a walk
out had become a common feature of the pro
ceedings of Parliament prior to the Sixth House 
of the People elections. Speaker Hukam Singh, 
addressing a conference ofPresidin& Officers on 
October 29, 1966, stressed the need for finding a 
"permanent and lasting" solution of the problem 
of' 'repeated disorders" in Parliament and State 
Legislatures. 36Satyanarayan Singh, Union Min
ister for Parliamentary Affairs, called for a 
"Pathological diagnosis" of the causes of disor
derly scenes in India's Legisla_tures37. President 
Giri, in his inaugural address to the Speakers' 
Conference in New Delhi, in December 1970, 
raised the question whether any useful purpose 
was served by framing codes of conduct for 
legislators. "No member of Parliament or of a 
legislative body", be said " can hope to impress 
his constituents by some act of his or some sen
sation" which makes headline news. But the 
majority of the Legislators, the President ob
served, do not share this view. "In any event" I 
he further added, "there is no evidence that any 
member has in the slightest degree impaired his 
career by being the storm centre of disorderly 
scenes in Parliament or a State Legislature. Oth· 
erwise it is difficult to see why noisy interruption 
of parliamentary proceedings is becoming more 
and more frequent after each successive elec
tion.38 The Speaker's continued association with 
his party is an undeniable and a potential cause 

35 . The Conference of the Presiding Officers of Legislative bodies held at Trivandrum in JuIY·August, 1951, passed the 
resolution: "The conference is of the opinion that it is desirable in the interests of the development of free democratic 
instirutions in this country that following the practice of the British House of Commons .convention should be established 
to the effect that the scal from which the Speaker or the Chainnan stands for election should not be contested. ... ".The 
necessary corollary of the full establishment of this convention would be that the Speaker or Chairman would not take 
part in any party politics. The conference feels that such convention is a healthy one and itS growth should be eocowaged," 
Journal o/Parliamentaryln/ormation, Vol. I, p. 141 . The National CommiHee of the Samyukta Socialist Party decided 
on October 17, 1968 that the Party would not oppose, in any election, I Speaker who bad immediately on assumption 
of office renounced his Party affiliation. It called on other political parties to follow Suil The Tribune, Ambala Cantt. 
October 19, 1968. ' .~ 

36. The HiMlIStan Timu. New Delhi, October 29,1966. 
31. Presidentail Address delivered 81 the Fifth All India Whips' Conference, Bangalore, January 3, 1966. The Hindustan 

Times, New Delhi, January 5,1966. . 
38. The Timu o/India, New Delhi, Decc:mber 30, 1970. 
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of such a vicious circle. When sitting Speakers, 
as GurudiaI Singh Dhillon can be switched over 
to ministerial. posts, there is ample justification 
for lack of confidence in the impartiality of the 
Speaker and distrust thus caused breeds disor
derly scenes and unruly members. 

But BaJram Jakhar, Speaker of the Seventh 
House of the People, excelled his mentor Gurdial 
Singh Dhillon. The Tribune reported" that the 
Speaker joined five Congress (I) leaders from 
Punjab'" on April 30, 1980 in Delhi "to screen 
the list of seekers of the party tickets" and in 
doing so bad "violated" one of the "most sac
rosanct conventions of the democratic form of 
government." It caused not a few eyebrows to be 
raised among veteran parliamentarians and 
sparked a controversy in the whole country. De
spite the rebuttal of Darbara Singh, the PWljab 
Chief Minister, Gurdial Singh Dhillon and Satpal 
MinaI, two other participants in the meeting, 
confirmed the Speaker's presence and sought to 
make it a non-issue by adding that Jakhar was 
there "merely" for consultation in regard to the 
party candidates for the Assembly segments 
forming his parliamentary constituency. Once 
the Speaker was elected on party ticket, Dhillon 
argued among other things, " the party's claim to 
utilize his services was natural. ' 14 1 Whatever-.pe 
the justification, Jakhar'sn>rcscnce in a party 
meeting for the selection oT party candidates for 
the Assembly poll is a matter of serious concern 
for the future of the parliamentary system in 
which the Speaker occupies a key position. The 
image of his independence and impartiality is 
shattered and what happens everyday on the 
floor ofth.e House is its clear testimony. 

The House of the People (Lok Sabha), on 
April 15, 1987, rejected by a voice vote the 
no-<:onfidence motion against Speaker' Balram 
Jakhar. The motion speci fically brought out the 
charge that tbe Speaker bad barred Parliamcnt 
from discussing vital constitutional and proce
dural issues and the burning problems of the day; 
the obvious reference was to his ruling of March 
19,1987 as a result of which members were not 
penni ned to raise a discussion on the relationship 
between the President and the Council of M inis
ters under Article 78 of the Constitution. The 
Speaker had also ruled that even during the dis-

J9. The Tribune. Chandigarh. May J, 1980. 
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cuss ian on a motion of censure or no-confidence 
directed agaiDst the Council of Ministers "the 
relationship between the President and the Prime 
Minister or the Council of Ministers, including 
the advice tendered or exercised or correspon
dence exchanged between them cannot be al
lowed to be brought in to influence the debate ." 
Madbu Dandavate, Janata member, described 
during the acrimonious discussion of the motion 
of no confidence the ruling of the Speaker as a 
piece of "misrepresentation of the Constitution, 
rules of the House and precedents." Such an 
accusation, whether legally correct or not, cer
tainly reflects on the dignity and impartiality of 
the Speaker and erodes his authority. 

In the Eighth Lok Sabha no Party com
manded a majority. But the Janata Dal and its 
National Front Allies could count on the avowed 
support of the Left Parties and the BJP and were 
thus assured a working majority in the H"ouse. 
Rabi Ray was elected the Speaker, though much 
against the wishes of V. P. Singh. It goes to the 
credi t ofRabi Ray that he did act with exemplary 
impartiality during his all too brief tenn as 
Speaker. He was even called upon to give a ruling 
on the question of disqualification of certain 
members who violated the anti- defection law by 
crossing the floor which be did with objectivity. 

The election of Shiv Raj Patil as Speaker 
of the Tenth Lok Sabha without a contest was 
rather dramatic as his success was assured the 
moment the Bhartiya Janata Party, the main Op
position Party in the Lok Sabha with a strength 
of 11 7, expressed itself in favour of support to 
his candidature. From the beginning the Congress 
(I) was keen that its nominee should occupy the 
key post notwith- standing its minority status. Yet 
it did not make any serious effort to reach con
sensus on this matter, particularly with the Janata 
Dal and the Left who had all along persisted with 
the candidature of Rabi Ray. Having come to 
realise tha t Ray did not stand a chance of making 
the grade the National Front finally decided not 
to press its claim describing the understanding 
between the Congress and the BIP as a clandes
tine arrangement and an opportunistic idea. It was 
the contention of the Prime Minister P .V. 
Narasimba Rao, that it was imperative for the 
Congress (I) to bag the Speakership "if the Gov-

40. The five leaders were : Giani Zail Singh. Darbara Singh. Gurdial Singh Dhillon. Bula Singh and Sat Pal Mittal. Mrs. 
Gandhi was "present al the mttting throughout.·· 

41. Gurdial Singh Dhillon's statement issued on May 4, 1980 from Amritsar, The Tribune, Oiandigalh, May 5, 1980. 
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emment is to run" implying thereby that a 
smooth functioning was next to impossible if the 
post went to a candidate belonging to some other 
party. 

In fact, there has been no precedent of an 
Opposition candidate occupying the office of 
Speaker so far and the ruling Party must have felt 
that it should not give up its right ifit even meant 
making certain compromises in achieving the 
desired goal. This indeed was the refrain of the 
Prime Minister when he categorically asserted 
that they had to brush aside all inhibitions and do 
everything that was needed to ensure that the 
ruling Party candidate was elected Speaker what
ever the cost might be. Two important results 
emerge from this. The ftrst is that unlike Britain, 
Speakership in India is a post not an institution 
and, secondly, the post of a Speaker is partisan 
institution as its incumbent must be a partyman. 

Powers and Funcllons of the Speaker 
The functions and authority of the Speaker 

in India resemble more or less to those of the 
I) Speaker of the British House of Commons. He 

speaks for the House and to the House and, as 
such, is the principal spokesman of the House. 
Messages on behalf of the House and to the House 
are sent or received with the authority of the 
Speaker. All Bills passed by the House are 
authenticated by his signatures before they are 
sent to the Council of States for its consideration 
or the President for his assent. He receives all 
petitions, appeals, messages and documents ad
dressed to the House and all orders of the House 
are executed through him. 

Communications from the President to the 
House are made through the Speaker. When a 
message from the President, whether with respect 
to a Bill pending in Parliament or otherwise, is 
received by the Speaker, he reads it to the House 
and gives necessary directions in regard to the 
procedure to be followed for the consideration of 
maners referred to in the message, and in giving 
those directions he may suspend or vary those to 
such extent as he may deem necessary. Simi
larly, all communications from ,House to the 
President are made through the Speaker in the 
form of a formal address after a motion has been 
made and carried by the House .• 2 
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The Speaker presides over the sillings ofth 
House and conducts its proceedings. He decides 
who shall have the floor and all speeches and 
remarks are addressed to the Chair. He proposes 
and puts the necessary questions and announces 
the results. In consultation with the Leader of the 
House, the Speaker detenilines the order ofbusi
ness, the time to be allolled for different kinds of 
business, and sees that it is taken up and ftnished 
according to the Time Allocation Orders. He is 
the ftnal judge to decide on the admissibility of 
questions, resolutions and motions. He must also 
certify, under Article 110 of the Constitution, 
whether a Bill is a Money Bill or not. Every 
Money Bill , when it is transmilled to the Council 
of States is so certifted by him, as also when it is 
presented to the President for his assent. The 
Speaker does not vote except in the case of a tie. 

The Speaker does not take part in the de
liberations of the House except in the discharge 
of his duties as the presiding officer of the House. 
He may, however, either on a point of order, or 
on a request made by a member, address the 
House at .any time on 'a mailer under considera
tion with a view to help and aid members in their 
deliberations .• 3 Such instances are rare, .. but 
whenever he addresses the House those expres
sions are not to be taken in the nature of a ruling. 

The Speaker exercises his powers and 
functions partly under the Constitution and partly 
under the Rules of Procedure of the House. He 
has also the power to deal with all mailers which 
are not adequately provided for in the Rules of 
Procedure. He has, in fact, done so quite fre
quently and now all such precedents have been 
eml>odied in book form as Directions of the 
Speaker and are made available to the members 
of the House. The Speaker maintains perfect 
order and decorum in the House and has wide 
powers to check disorder, irrelevance and unpar
liamentary language or behaviour. A member 
who shows disrespect to the Chair by not obeying 
his order may be punished by suspension from 
the service of the House, and any reflection on 
the ' action or character of the Speaker for his 
ruling is a grave breach of order which will 
receive immediate and serious reproof. If the 
Speaker is of the opinion that a word or words 
used in the debate are defamatory or indecent, or 

42, Rule 47 , A common example is the Motion OfThllnks adopted in the House on the President's address to the two Houses 
. of Parl iament assembled together. Such a motion is conveyed by the Speaker to the President. .;:r.. 

43. Rule 360. 
44 . For instance, Speaker, Mav.lankar elucidated a procedure wltich he desired the House to follow in regard to the debate 

on the report oflhe States Reorganisation Commission. Lok Sabha Debates (II), 9-12-1955 and 14-12-1955. 
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unparliamentary or undignified, he may, in his 
discretion, order that . such word or words be 
expunged from the proceedings of the House" 
He may direct any member guilty of disorderly 
conduct to withdraw from the House, or adjoum·6 

or suspend the business <if the House in case of 
grave disorder. However, when strong feelings 
exist or are aroused in the House, there are times 
when the Chair can appropriately be deaf or 
indeed blind. "41 

The Speaker announces the closure of de
bates, is the guardian of the privileges of the 
House 3n<lprotects the interests of the minorities. 
He also protects the encroachments by the Gov
ernment. When Ministers tend to encroach upon 
the rights of the members or refuse to answer 
questions, or circumvent the answers, or do not 
give sufficient information, it is, then, to Mr. 
Speaker that the members appeal to safeguard 
and enforce their rights against the Executive. 48 

Various powers are conferred on the Speaker in 
relation to questi ons to Ministers. Though the 
guiding principles regarding admissibiliry of 
ques tions are laid down in the Rules of Procedure, 
their interpretation is vested in the Speaker. He 
may also vary the Question Hour, waive the rules 
relating to notice of questions. and permit a ques
tion 10 be asked at short notice if it relates to a 
matter of public importance and ~ in hisopin ion, 
of an urgent character. Provision has been made 
in the Rules for half-an-hour discussion on mat
ters arising from the answers to questions pro
vided they are of sufficient public importance, 
but the decision as to whether a matter confonns 
to the requirements of the relevant Rules rests 
with the Speaker. 

The Speaker also decides about the admis
sibility of resolutions and motions. He decides 
whether a motion expressing want of confidence 
in the Council of Ministers is in order, and 
whether a "cut" motion is or is not admissible 

45. Rules 353. 356 and 380 . 
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under the Rules. His consent is required to a 
motion to adjourn Jhe House for the purpose of 
discussing a definite manerofpublic importance, 
to a motion for discussing a matter of general 
public interest, and to any motion for adjourning 
the debate on a Bill. His consultation is a lso 
necessary for the presentation of petitions to the 
House, for calling the anention of. Minister to 
any mailer of urgent public imponance and for 
any member to point oul a mistake of accuracy 
in a statement made by a Minister or any other 
member of the House. Further, the consent of the 
Speaker is required by a Minister desi ring to 
make a personal statemeAt explaining the reasons 
of his resignation from his office. The Speaker's 
pennission is likewise necessary if a member of 
the House wants to make a personal explanation. 
He can refer any matter to the Privileges Com
mittee. 

But the chief function, and an arduous too, 
of the Speaker relates to the judicious conduct of 
debates. He fixesa time limit for speeches, selects 
amendments toa Bi ll or resolution to bediscussed 
by the House. The Speaker is, in fact, "lord of 
the debate." He must see ihatthe debate centres 
on the main issue before the House and members 
do not wander accidentally or deliberately, in the 
realm of irrelevance. Then, there are constant 
appeals to him for his ruling on point of procedure 
and hi s ruling is final which musi be accepted 
without demur. They constitute precedents which 
are collected for future guidance and cannot be 
questioned on a substantive motion. It is said of 
the Speaker o f the British House of Commons 
that the Prime Minister "can do nothing right, 
but Speaker can do nothing wrong." This is, 
however, not true in India. Defiance of the rulings . 
of the Speaker is rule now rathecthan an excep
tion. When, Speakers do not eschew party con
nections and are active participants in the affairs 
of the party, the respect and obedience which the 

.l6. The Spc'aker adjourned the House on February 11. 1981 v.hen some Congress (I) and Lok Dal mt'm~~ pushed and 
pummelled each other, were engaged in scurnes and exchanged 3. few blo ..... s . 

.n. .Kaul. M. N .. and Shakdhar, S.L., Prac/icf! alld Proccdlire of Parii(JIllelfl (1972). p. 101. Also refer to the observations 
of the Speakcr in the British House of Commons. HouSi' ofCommcJIls Debates , 1-2·1972, c. 239. 

48. The Speaker expressed his unhappiness in the House on November 16, 1971 at the spate of Ordinances issued by the 
Government during the brief inter-session period of two months. He observed that he would invite the attention of the 
Government to the netd for justifying the "emergency 3nd urgency" to promulgate these: Ordinances. Indian Express. 
New Delhi , Novern~r 17. 1971. Speaker Balram hkhar alSQ expressed his concern on the Se,,'cnleen Ordinances issued 
in between the period of the close of the Budgel Session and the Winter Session in November 1980. 
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Chair should command disappears with loss of 
faith in the independence and impartiality of the 
Speaker. 

The Speaker appoints Chairmen of all com
minees of the House. "The Speaker" , writes S. 
L. Shakdhar, "is the supreme head of all Parlia
mentary Committees set up by him or by the 
House. He issues directions to the Chairmen in 
all matters relating to their working and the 
procedure to be followed. He guides them hold
ing periodical consultations with the Chainnen 
and the members. The Speaker reads all reports 
of the Committees and keeps in touch with their 
activities. All difficulties and matters of impor
tance are referred to him for guidance and ad
vice. "49 He sees that any notice issued by a 
Committee or a minute of dissent of a member 
docs not contain any words, phrases or expres
sions which are argumentative, unparliamentary, 
irrelevant, verbose or otherwise inappropriate. 
He may, accordingly, amend it, if deemed nec
essary, before circulation. The Speaker himself 
is the ex-officio Chairman of some of the Com
mittees of the !\bus. such as the'llusin.ss Advi-
501)' Committee, Rules Comm ittee and the Gen
eral Purposes Committee. 

The Spcaker presides over the joint sining 
of both Houses of Parliament, whenever the 
President calls it in the event of the disagreement 
between the House of the People and the Council 
of States and all the rules of Procedure operate in 
regard to the joint sitting under his directions and 
orders. However, if at any sitting of the House of 
the People a resolution for the removal of the 
Speaker from his office is under consideration, 
he is not to preside at that sitting. The Constitution 
also prescribes certain of his duties : he is em
powered to adjourn the House or to suspend its 
sitting in the event of the absence of a quorum; 
and he is authorised, 'in his discretion, to permit 
any member of the House who is unable to 
express himself in Hindi or in English to address 
the House in his mother tongue. He has also the 
power to recognise parties and groups in the 
House of the People. 

The Speaker is the ex-officio President of 
the Indian Parliamentary Group, which in India 
functions as the National Group of the Inter-Par
liamentary Union and the Main branch of the 
Commonwealth Parliamentary Association. He 
nominates, in consultation with the Chairman of 
the Council of States, personnel for various par-

49. Lal, A.B. (Ed.), The Indian Parliament, p. 34. 
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liamentary delegations to foreign countries. He 
may lead these delegations himself. The Speaker 
is also the Chairman of the Conference of Pre
siding Officers of Legislative Bodies in India. 

The House of the People has its own Sec
retariat and the conditions of service of persons 
appointed to the secretarial staff of either House 
of Parliament are regulated by law of Parliament. 
The secretariat staff of the House functions di
rectly under the control of the Speaker and is 
responsible to no other authority. The Speaker 
also controls the premises of the House and his 
authority within and without the House is undis
puted, He regulates admission of "strangers" 
and Press correspondents to the galleries and 
other preci ncts of the House. Visitors and Press 
correspondents, afier their admission to the gal
leries, are subject to the discipline and orders of 
the Speakcr. In the event of breach of his orders 
hc may punish them by stopping their admission 
either for a definite or an indefinite period or, in 
serious circumstances, involving contempt of the 
House or its members or the committees, censure 
them or, in extreme cases, commit them to prison. 
Summons to offenders arc issued under his 
authority and it is sufficient for the courts ifhis 
orders merely state that the person is required to 
appear before the House on the charge of con
tempt of the House or a breach of privilege. 

The Speaker is, thus, the impartial custo
dian of the rights of the members of the House. 
For him the humblest back-bencher is not less 
than a member, nor is the greatest Minister more 
than a member. He scldom speaks, but when he 
does, ' he speaks for the House not to it." The 
essence of his impartiality lies in the way he 
maintains an atmosphere offair play by ensuring 
that the Opposition have an opportunity to ex
press their views and criticism, yet at the same 
time, seeing that there is no parliamentary ob
struction to hinder the Government in the task of 
governing the country. The powers vested in the 
Speaker are intended to enable him tha~ the House 
functions smoothly and it transacts its business 
effectively, efficiently and expeditiously. The 
Speaker would not, therefore, exercise his pow
ers arbitrarily or in such manner as 'to prevent the 
House from functioning as the Speakers of the 
West Bengal and Punjab Legislative Assemblies 

. d id in 1967-68. The Page Committee, while com
menting upon the duties and responsibilities of 
the Speaker and his relations with the House, 
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observed, "The fundamental principle is that the 
House, subject to the provisions of the Constitu-' 
tion, is sovereign in the matter of its own rules of 
procedure and conduct of business ....... Hence 
whatever powers have been conferred by the 
rules on the Speaker are intended to serve one 
purpose, i.e., the House should be enabled to 
function at all times in the interest of the country 
and the powers conferred on the Speaker, should 
be used by him in the interest of the House ... ,. 
The Speaker mus~ therefore, possess high and 
varied qualities of character and intellect. He 
should be .able, vigilant, thoroughly conversant 
with he Rules of Procedure and precedents, im
perturbable, tactful and should possess a sense of 
humour to relieve not only tensions in the House 
but also at times to relieve its monotony. This is 
a gift which may be either natural or cultivated, 
but it is certainly a weapon of great potency with 
a wise and capable Speaker. Addressing the 
52nd Annual Con- ference of the Speakers o f 
legislative bodies oflndi a in October 1986, Ba l
ram Jakhar, Speaker of the Lok Sabha, likened 
the Speakers to wild horses whose rider was the 
State Legislature. "They would want to tame 
you, but never get tamed. For if you do so, you 
would be dra!(ged all along ... The Speakershould 
be "finn with a smi le ." 

The Thirty-ninth Con\\itution Amendment 
Act, which has since been rescinded, intended to 
protect the Speaker, because of the dignity of the 
office that he occupied, from the jurisdiction of 
the courts in respect of all disputes ari sing out or 
in cOMection with his election to the House of 
the People. 

FUNCTIONS OFTHE HOUSE 
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mation of Emergency is in operation, Parliament 
has the power to make laws for the whole or any 
part of the tenritory of India with respect to any 
matter enumerated in the State List- List [[
though on the expiry of six months after the 
Proclamation has ceased to operate such laws 
cease to have effect. Parliament has also the 
power to legislate for two or more States by their 
consent and it is open to other States also to 
consent to or adopt such legislation. In case of 
repugnancy between the law of the Union and the 
law of a State, the former shall prevail. Residuary 
powers rest with the Union. 

The entries in the Union, Concurrent and 
State Lists are only legislative beads or fields of 
legislation and, as such, they demarcate the area 
oyer which the appropriate legislature can oper
atc. From the classi fication of matters into the 
three Lists, competence of the House of the Peo
ple has been questioned from time to time on 
particular matters before the House. It is the 
accepted practice in the House of the People that 
the Speaker does not give any ruling on a point 
of order raised w hether a Bill is constitutionally 
within the competence of the House. The House 
also does not take a decision on the specific 
question of 'Vires ofa Bill.sl Themembersexpress 
the ir views in the matter and advance arguments 
for and against the vires for the consideration of 
Ihe House and the issue is decided accordingly. 
There hare, however, been occasions when the 
Speaker leaving the ultimate decision on the 
mattcr to the House has express_ed his own views 
on the vires of Bills. In order to help the House 
and the Speaker to decide disputed or compli
cated legislative proposals before the House, Ihe 
A tlomey-General may address the House on the . 
suggestion of th e Speaker orthe House itself and 
giye his opinion on the legal and constitutional 
aspects involved therein. 

India is a Union of Stales and, accordingly, 
all legislative power is divided between Ihe Un
ion and the States. Parliament has exclusive 
power to make laws with respect to mattcrs 
enumerated in the Union List-List I in the Sev- Legislath'c Functions 
enth Schedule to the Constitulion. With respecI The process of making laws is the business 
to the Concurrent List-List 1Il- both Parl ia- of Parliament as a whole; President, the Council 
ment and State Legislatures have concurrent of States and the House of the People. 
powers. Subject to the provisions of the Consli- The House can by itself do nothing, al-
tution, Parliament has the power to make laws for though the actua l powers of the President and the 
the whole or any part of India whereas the juris- Council of States are subject to limitations. A 
diction of State extends to the whole or any part non-Money Bill may originate in any of the two 
of the State. No law made by Parliament shall be Houses and it must be passed by both Houses if 
deemed to be invalid on the ground that it will it has to become law. The House of the People, 
have. extraterritorial operation. When a Proc1a- unlike the British House of Commons, has no 

so. AJ. died by Kaut. M.N., and Shakdhar, S.L .• Practiu and Proctdn of Parliament, p. 103. 
51. Kaul, M. N., and Sbakdhar S. L., Pracriuand Procedure of Parliament. p. '473. . . 
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means to over-rule the Council of States. In case 
of disagreement between the two Houses or if 
more than six months elapse from the date of the 
receipt of the Bill by the other House without the 
Bill being passed by it, the President may som
mon a joint sitting of both the Houses. If at the 
joint sitting the Bill is passed by a majority of the 
total number of members of both Houses present 
and voting, it shall be deemed to have been passed 
by both Houses of Parliament. Here lies the 
supreme position of the House of the People. The 
will of the House is bound to prevail at the joint 
sitting on account of its numerical strength. 

Financial Function. 
"Who holds the purse, holds the power," 

wrote Madison in the Federalist. It is through the 
control of the nation's purse that the House en
joys real supremacy over the Council of States. 
The Constitution provides that a Money Bill shall 
not be introduced in the Council of States. It 
should originate in the House of the People and 
when it passes therefrom, it is transmitted to the 
Council of States foijts recommendations. The 
Constitution further requires that the Council of 
States should return the Bill to the House with or 
\vithout its "recommendations" within fourteen 
days from the date of the receipt of the Bill by 
the Council. If the House accepts any of the 
"recommendations" made by the Council, the 
Bill is deemed to have been passed by both 
Houses of Parliament with those amendments. If 
the House does not accept the "recommenda
tions" of the Council, the Bill is deemed to have 
been passed by both Houses of Parliament in the 
original fonn as passed by the House of the 
People. If a Bill passed by the House and trans
mitted to the Council is not returned within four
teen days of its receipt, it is deemed to have been 
passed by both Houses of Parliament, after the 
expiry of fourteen days, in the form in which it 
was passed by the House of the People. The 
Council of States can only delay the enactment 
of a Money Bill for a period pf fourteen days. 
Demands for grants are not sub!llitted to the 
Council of States. The sanctioning of expenditure 
is the exclusive privilege of the House of the 
People, . . 

Electoral Functions 
The elected members of the Both Houses 

of Parliament form a part the Electoral College 
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for the election of the President of India; the other 
part of the Electoral College being the Elected 
members of the Legislative Assemblies of the 
States. The Vice-President is elected by the mem
bers of an Electoral College consisting of the 
members of both Houses of Parliament. In the 
process of election of both the President and the 
Vice-President the House of the People enjoys 
co-equal powers with the Council of States. 

Controlling the Executive 
But the most important function of the 

House is that of controlling the executive. The 
Constitution makes the Council of Ministers col
lectively responsible to the House of the People 
and the responsibility of the Council of Ministers 
to the House involves a constant control of the 
House over the Government; control and respon
sibility go together. Responsibility of Govern
ment means its resignation from office whenever 
the policy of the Government proves fundamen
tally unacceptable to the House. An obligation, 
therefore, rests on the House to exercise a day
to-day scrutiny over the activiiies of the Govert):_ 
ment in sllch a way that fundamental disagree
ment between the Executive and the repre
sentatives of the people will be clear and mani
fest. If the actual and possible mistakes of the 
Government were not apparent, the Govemment 
might become irresponsible. Control by the 
House prevents irresponsibility since Ministers 
are constantly conscious of the fact that they will 
be called to account. 

The House maintains its control in two 
ways_ The first is the constant demand in the 
House for information about the act ions of Gov
ernment. The second is the criticism that is con
stantly aimed at the Government in the House_ 
These two methods are closely related to each 
other and take various forms. The most effective 
instrument by which the House seeks information 
from the Executive is the oral or written ques
tions. Any member of the HQuse may, by follow
ing prescribed Rules, direct questions at Minis
ters and the Ministers at the beginning of each 
sitting of the House devote almost an hour to 
answering questions that have been put to them. 
The institution of asking questions is as highly 
developed in India as it is in Britain and is promi
nently distinguished from some of the Dominion 
countries,like Austaliia. S21t is generally the most 

52 . . Sir Anthony Eden. in his tour of the Commonwealth, is said to have felt more at ~me in the Indian ParliammeDt~'s 
Question Hour than he had been in the Australian Parliament. Mcxris-Jones says, "While the Conn of the initial question 
is finnly disciplined, the freedom gi ... en to the putting of supplementarics is fairly large and ministers cannot use escape 
routes on too many occasions. It The Governmen.t and Politic! of India, p. 197. 
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inter~st.ing part of the proceedings of the House 
and it provides the time when a memt-er can make 
his mark and when Ministers, too, can make or 
mar their reputations. A member may also move 
for obtaining returns or supplying iofonnation 00 

mailers of public importance.S3 !nfonnation 
may,again, be obtained by the House regarding 
the administration by appointing Parliamentary 
Committees. 

The House is also a debating assembly. "A 
society," writes Laski, "that is able to discuss 
does not need to figbt, and the greater the capacity 
to maintain interest in discussion, the less degree 
there is ofan inability'to effect the compromises 
that maintain social peace. "54 The most impor
tant function of the Opposition is to discuss and 
criticize matters of administration and policy 
making and to make the Government to defend 
its intentions and practices. The best opportunity 
for the Opposition to criticize governmental pol
icy as a whole is when it debates the reply on the 
Address o f the President to Parliament. Another 
opport~,ity is when public finance, more espe
cially proposals for expenditure, arc under dis
cussion. At this stage, the action of every indi
vidual Minister and his Ministry is under review. 
Demands for supplementary estimates similarly 
offer an opporttlnity for critic ism. It must, how
ever, be said that till March, 1977 there was no 
well-organised stro~ Opposition to create an 
effectiye stir in Goveimncnt by its criticism. The 
Janata Government recognised the worth of re
sponsible Opposition within the framework of a 
parliamentary system and accorded to the Leader 
of the Opposition the status ofa Minister ofthe 
Cabinet rank with all the privileges attached to 
the office. But after January 1980 the Opposition 
was in complete disarray and there was no cohe
sion among the various Opposition panics and 
groups to present a united front and arrest the 
vagaries of the Government effectively and in a 
responsible spirit. Proper restraint on the actions 
and policies of the Government is not possible 
under the circumstances, except the pre-planned 
obstructionist strategy followed by walk·outs . 

In addition to these regularly scheduled 
debates, any member of the House may, after the 
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notice and subject to the rules governing it, move 
a resolution expressing lack of confidence in the 
Councfi of Ministers. Motion for a vote of no 
confidence is really a crucial occasion in the life 
of the Government as it decides its fate. So long 
as a Government can command a comfortable 
majority,s, it is not possible for such a motion to 
get through, still it creates embarrassment the 
ranks of the Ministry and agitates public opin
ion. 56 The most nonnal occasion for the criticism 
of the Executive is debate on a motion of ad
journment. A member may, during a sitting, 
move the adjournment of the House for discuss
ing a dermite matter of urgent public importance. 
If the Speaker admits the motion, then, a full 
debate on the issue is held. The policies and 
actions of the Government are exposed by the 
Opposition and its lapses highlighted. The Gov
ernment stoutly defends with reasoned argu
ments substantiated by authentic ' official mate· 
rial. If the Government fail s to convince the 
House it must face the consequences. 

There is another kind of adjournment mo
tion and it may be called the emergency adjourn
ment motion. It is intended to ra ise discussion on 
matters of urgent public importance for a short 
duration and for calling artention of the Govern· 
ment. No formal motion is allowed. What the 
Rules require is that a member wi shing to raise a 
debate should give a .,otice to the Secretary of 
the House clearly and preci sely specifying the 
marter to be discussed. The notice must be sup
ported by at least two other members. If the 
Speaker admits the notice, he will fix a day, in 
consultation with the Leader of the House, for 
discussion. The duration of the debate does not 
exceed two and a half hours. What is important 
to note here is that even a Government which 
commands an overwhelming majority in the 
House cannot prevent the ventilation of an im
portant grievance and the Constitution gives to 
every member freedom of speech in Parliament. 
The Half·an-Hour Discussion on marter> arising 
out of questions, also, affords opportunities for 
ventilating grievances. Other opportunites for 
raising debates include the moving of resolutions 
and No-Day-Yet-Named motion. 

53. As in the case ofSirajuddin and Co.. Fairfax"Md Bofors gun deal cases in March-April 1987. 
54. Laski, H., Parliamentary GOvernMenl in England, p. 149. 
55 . Morarji Desai's Govenunent resigned in July. 1979 on reduced strength of.the Party when the vote of confidence moved 

by y , B. Chavan was under discussion. 
56. Not infrequently the Opposition behBVCi irresponsibly as it happened on the motion of no-confidcnce against the 

Government in November 1968. 1be liberty to oppose the Government was fully exereiscd by Opposition parties, but 
. '1 ' when the tum came for the leader of the Government (Prime Minister) 10 reply. Mrs. Indira Gandhi was ruthlessly 
)rt.. shouted down. This is tantamount iO destroying the valu~ of parliamentary eo~e~en~ _ 

• - • J " 
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Another device for raising important mat
ters and ventilating whatever has happened and 
agitating the Members is the 'Zero Hour' prac
tice. It is entirely an Indian innovation and is 
unknown to the Rules of Procedure and Conduct 
of Business in the House. Nobody can say how 
did it originate and acquire the name. But the 
practice goes back to early 1950 during the tenure 
of Speaker Hukam Singh. Immediately after the 
Question Hour and before other business was 
taken up the Speaker would penn it ordinary 
Members of the House, who otherwise were 
overshadowed by the presence of a host of vet
eran parliamentarians, to bring to tlie notice of 
the Government irnponant matters and seek re
dress. The Members, thus, found that their voice 
counted and began to use the opportunity freely 
and since it was an interregnum between the 
Question Hour and the other business to be taken 
up it came to be known as the Zero Hour. 

Originally, it was useful device conducted 
in an atmosphere of orderly and fruitful proceed
ings, but soon it decline'\jnto a line of disorder, 
uproar and pandemonium, often unbecoming of 
Parliament and almost invariably unproductive. 
On February 17, 1981 the House was adjourned 
in a state of shock when Congress (\) and Lok 
Dal Members freely exchanged blows. On Au
gust 22, 1978 a Lok Sabha bulletin infonned 
Members that there was no Zero Hour in the 
Rules of Procedure and Conduct of Business in 
the House. Anybody desiring to raise a matter of 
wide public imponance had to give appropriate 
notice under the relevant Rule. "Members are 
requested not to raise matters without the specific 
approval and consent of the Speaker." On a 
Member'S plea that it had been the practice of the 
House and the decision be reconsidered, the 
Speaker commented, "May I tell you that there 
is nothing like Zero Hour." Speaker Hegde after 
consulting leaders of various political panies, 
offered to substitute five statements each day 
under Rule 377 after giving due notice to the 
Speaker and ob~ining his consent. That system 
has worked well. It was, for instance, under Rule 
377 in the Monsoon Session in 1979 that the 
Congress (I) managed to raise the matter of the 
Desai-Charan Singh correspondence and the re
lated corruption charges, after having tried un
successfully to raise it in other fonns under other 
Rules. Consent is given to almost every matter 
sought to be raised. Despite this outlet for Mem
bers' grievances, Zero Hour lives on and thrives 

\ 

amidst uproarious. scenes verging on even vilifi
cation. 
Constituent Functions 

The House together with the Council 'of 
States has the power to amend the Constirution. 
A Bill to amend the Constirution may originate 
in either House and it must be passed by each 
House of Parliament by a majority of its total 
membership as well as by a rwo-thirds majority 
of the members present and voting. The Consti
tution, as said before, does not prescribe the 
method of resolving differences berween the two 
Houses over a proposed amendment of the Con
stirution. Anicle 108 relates to the procedure 
prescribed for resolving the differences over a 
legislative measure and does not apply to a con
stitutional amendment. 
Miscellaneous Functions 

Parliament has the power for the removal 
of Judges of the Supreme and High Couns on the 
grounds of proved misbehaviour or incapacity 
and address for such a removal is required to be 
passed by each House of Parliament supponed 
by a majority of the total membership of that 
House and by a rwo-thirds majority of the Mem
bers of that House present and voting. The re
moval of the Chief Election Commissioner and 
Comptroller and Auditor-General oflndia is sub
ject to the same procedure as in the case ofJudges. 
Either of the two Houses may prefer a charge for 
impeachment of the President. If the charge is 
preferred by the House, the Council of States 
investigates to or causes it to be investigated. The 
impeachment succeeds when the Chamber inves
tigating the charge passes a resolution supponed 
by a two-thirds majority of members present and 
voting that the cbarge is sustained. The removal 
of the Vice-President is only subject to the ap
proval of the House of the People after a resolu
tion to that effect has been passed by a majority 
of all the members of the Council of States. 
Approval of both the Houses is necessary at all 
stages and every time for the continuance in force 
of a Proclamation of Emergency, under Anicle 
352, ProClamation declaring the failure of the 
constitutional machinery in a State, under anicle 
356, and proclamation relating to financial emer
gency, tinder Aniele 360, beyond the specified 
period of time and wben its operation is intended 
to be extended after the expiry of that period. 
Rules and Regulationsmade by the various Min

. istries and Departments under the authority of 
delegated legislation are approved by both the 

, 
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Houses. The reports of the Union Public Service 
Commission, the Comptroller and Auditor-Gen
eral of India, the Scheduled Castes and Tribes 
Commission and the Finance Commission are 
presented to both Houses for their consideration. 
If the Government makes a proposal to take an 
appointmenf out of the purview of the Union 
Public Service Commission, both the Houses 
should agree to such an exclusion. 

LEGISLATIVE PROCEDURE 

The Constitution does not prescribe a de
tailed legislative procedure. It merely says that a 
Bdl,. other than a Money or Financial Bi ll , may 
ongmate In clther House of Parliament , and a Bill 
shall not be deemed to have been passed by 
Houses of Parhament unless it has been agreed 
to by both Houses, either without amendment or 
with such amendments only as are agreed to by 
both Houses. A Bill pending in either House does 
not lapse if Parliament is prorogued. 'The disso
lution of the House of the People causes the lapse 
of any. Bill which is pending in it or which has 
been passed by the House but is pending in the 
CouncIl of States. But a Bill which orig inaled in 
the Council and is st ill pending there does not 
lapse on account of dissolution. When Ihe Presi
d~~t has notified his intention to summon ajoint 

. slttmg of both Houses 0ilParliamcnt, a sub
sequent dissolution of the House of the People 
does not cause the Bill to lapse. 

. The rest is covered by Ihe Rules made by 
Parhament. These Rules prescribe an identica l 
procedure in both Houses. A legislative Bill is 
reqUired to be read three times in each House 
before it can be deemed to have been passed by 
both Houses of Parliament. An ordinary legisla
tIve measure may be introduced either by a Min
Ister or by a Private member. In the fomlcr case 
it is known as a Government Bill and in the lane; 
case it is classified as a Private Member's Bil l. A 
Government BiB and a Private Member's Bill 
both undergo an identical procedure. The three 
readings of a Bill involve four stages. The first 
readmg relates to the motion to introduce a Bill 
and on its adoption the Bill is deemed to have 
been introduced. The Billl is also deemed to have 
been introduced if it is already published in the 
Gazelle o/India. The second reading consists of 
two stages. The fmt stage constitutes discussion 
of the principles of the Bill and its provisions 
generally on any of the following motions :_ 
that it be taken into consideration; that it be 
referred to a 10int Committee of both the Houses 
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with the concurrence of the Council of States ' 
that it be. ci rculated for the purpose of eliciting 
publIc oplmon. Second stage in the Second Read
ing constitutes clause-by-clause consideration of 
the Bill as introduced or as reported by a Select 
or JointComminee, as the case may be. The third 
reading refers to the discussion on the motion that 
the Bill (or the Bill as amended) be passed. 

The Bill is, then, transmitted to the other 
H~u.se ~or its concurrence. A message from the 
ongmatmg House signed either by the Presiding 
Omceror the Secretary is sent to the other House. 
The message is read in the House and copies of 
the Bill are laid on the table. Thereafter any 
Mllllster may give notice that the Bill be taken 
into consideration. The subsequent procedure of 
diSCUSSion and amendment is the same as in the 
originating House. After the Bill is passed by the 
rcccivin~ House. it is sent back to the originating 
House WIth amendments if any. If the receiving 
House passes the Bill in the same form in which 
j[ carne from the Houseofitsorigin, it is presented 
t~ the ~rcs jdenl for his assent. The President may 
give hiS assent thereto. or withheld it, or return it 
forre-consideration of the Houses, with orwithOUl 
a message suggesting amendments . When the 
Bill so returned by the President has been recon
side red by both Ihe Houses and is again passed 
by the two Houses with or without amendments 
and presented to the President for his assent the 
Pres ident can no longer withhold it, and must give 
hIS assent thereto. A Bill, thus becomes law. 

If a Bill passed by one House and transmit
led to the other is amended by that House, it goes 
back to the House where it originated. If the 
House originating the Bill does not agree to the 
amendment or amendments or makes further 
amendments to which the other House does not 
agrect the President may summon a joint sitting 
of the two Houses. The Speaker presides and the 
Rules of the House of the People are made appli
cable at a joint sitting. Amendments can be 
moved at a joint sitting, but only such amend
ments are admissible as have been made neces
sary by the delay in the passage of the Bill, or 
may anse out of amendments, if any, proposed 
by one House and rejected by the other. The 
decision of the Presiding Officer with regard to 
the admissibility of amendments is final. The Bill 
is deemed to have been passed by both the Houses 
if ~ ~aj~rity of the members present and voting 
at Jomt SIttIng agree to it 

A Joint session may also be summoned if 
a Bill passed by one House is rejected by the 
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other, or ifmore than six months elapse from the 
date of the reception of the Bill by the other House 
without the Bill being passed by it. 

Private Members' Bill 
Since 1965 the last two and a half hours of 

the Friday sillings are normally allotted for the 
transaction of Private Members' Business. Pri
vate Members' Business consists of Resolutions 
and Bills. The Speaker decides which of the two 
are to be dealt with on a particular Friday. In 
practice, it means that every alternate Friday is 
made avai lable for Private Members' Bills, the 
other Friday being devoted to Private Members' 
Resolutions. 

The Procedure in the case of Private Mem
bers' Bill is the same as for Government Bills, 
except for some special features. The notice for 
leave to introduce a Bill must be accompanied by 
a statement of objects and reasons, the recom
mendation and sanction ofthe President required 
for the introduction or consideration of the Bill, 
memoranda showing the financial effect of the 
Bill , etc. A notice may be disallalled, ifit is not 
complete in any respect or the Bill is otherwise 
defective. The Speaker has the inherent power to 
disallow notice of a Bill, ifhe thinks that it is not 
properto include it in the List of Business. There 
is a Committee on Private Members' Bills and 
Resolutions consisting of not more than 15 mem
bers nominated by the Speaker for one year. The 
Chairman is appointed by the Speaker from 
among the members of the Commillee. If the 
Deputy Speaker happens to be a member of the 
Committee, he is appointed Chairman automat
ically. The functions of the Committee are : 

(I) To examines every Bill seeking to 
amend the Constitution before a motion for leave 
to introduce the Bill is included in the List of 
business. The Committee since its inception has 
taken this matter very seriously and laid down 
certain principles. One of these states that "the 
Constitution should be considered as a sacred 
document-a document which should not be 
lightly interfered with and should be amended 
only when it is found absolutely necessary to do 
so .. .. . Such amendments should normally be 
brought by government." 

(2) To examine all Private Members' Bills 
after they have been introduced and before they 
are taken up for consideration in the House and 

. to classi fy them according to their nature, ur
gency and importance into two categories : Cate-
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gory A and Category B. Bills in Category A have 
precedence over those in Category B. 

(3) To recommend the time that should be 
allocated for the discussion of the stage or stages 
of a Private Member'S Bill and also to indicate 
the different hours at which the various stages of 
the Bill in a day shall be completed. 

(4) To examine every Private Member's 
Bill which is opposed in the House on the ground 
that the Bill initiates legislation not within the 
legislative competence of the House. The 
Speaker considers such objection prima facie 
tenable. 

(5) To recommend time limit for the dis
cussion of Private Members' Resolutions and the 
ancillary matters. 
Financial Legislation 

The principles involved in the financial 
procedure are essentially the same as followed in 
the British House of Commons. Financial init ia
tive in both the countries is the exclusive right of 
the Government. Secondly, the House of the 
People in India, as the House of Commons, has 
the exclusive right to vOle supplies and to sanc
tion the levy of taxes and imposts. Finally, in both 
countries, taxation, and appropriation and expen
diture from public funds need legislative 
authorization. 

The Constitution provides for a special 
procedure in regard to Money Bill s. A Money 
Bill may not be introduced in the Council of 
States and it cannot be introduced without the 
recommendation of the President. When it is 
passed in the House of the People, it is transmitted 
to the Council of States, with the Speaker's cer
tificate that it is a Money Bill and the decision of 
the Speaker on this point is final. The Council of 
States cannot reject a Money Bill, but it may, 
within fourteen days of its receipt, «turn it to the 
House of the People with its "recommenda
tions" . The House may either accept or reject all 
or any of the "recommendations" of the Council 
of States. If the House of the People accepts any 

. of them, the Money Bill shall be deemed to have 
been passed by both Houses with those amend
ments. If the House does not accept any of the 
"recommendations" of Council of States, the 
Money Bill shall be deemed to have been passed 
by both Houses in the fonm in which it was passed 
by the House of the People. If the Bill is not 
returned to the House within fourteen days, it 
shall be deemed to have been passed by both 
Houses at the expiration of the stipulated period 

, 
" 
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in the fonn in which it was passed by the House 
of the People. When it is presented to the Presi
dent for assent the provision by which the Presi
dent may return the Bill to the Houses for recon
sideration (Article III) does not apply. 

A Money Bill cannot be introduced or 
moved except on the recommendation of the 
President. According to Article 110 a Bill is 
deemed to be a Money Bill if it contains only 
provisions dealing with aU or any of the following 
matters : 

(a) the imposition, abolition. remission, al
teration or regulation of any tax; 

(b) the regulation of the borrowing of 
money or the giving of any guarantee 
by the Government of India, or the 
amendment of the Laws with respect to 
any financial obligation undertaken by 
the Government of India; 

(c) the custody of the Consolidated Fund" 
orthe Contingency Fund oflndia,'8 the 
payment o f money into or the with
drawal of money from any such fund; 

(d) the appropriation of moneys out of the 
Consolidated Fund of India; 

(e) the declaring of any expenditure to be 
expenditure charged on the Consoli
dated Fund oflndia onhe inc reasing of 

('fie amount of any such expenditure; 
(I) the receipt of money on account of the 

Consolidated Fund oflndia or the Pub
lic Accounts oflnd ia or the custody or 
the issue of such money or the audit of 
the amounts of the Union or ofa State; 
or 

(g) any matter incidental to any matter re
ferred to above from (a) to (I)." 

The use ofthe word "only" at the begin
ning of the definition ofa Money Bill is signifi
cant. The Constitution prescribes two conditions 
for a Bill to be regarded as a Money Bill. Firstly, 
it must deal with all or any matters contained in 
Article 110 (i). Secondly, the provisions of the 
Bill must deal only with such matters and not with 
any other matter. It is, therefore, not possible to 
enact as a Money Bill anything which changes 
the law in other respects. Il must be a Money Bill, 
pure and simple. A Bill which imposes fines, 
penalties, or licence fees, or deals with taxes 
imposed by the local "".horities is neither a 

The Government of the Indian Republic 

Money Bill nor a Financial Bill. A Money Bill 
when it is presented to the President oflndia for 
his assent must be accompanied by a certificate 
of the Speaker that it is a Money Bill. The Presi
dent shall not withhold his assent from a Money 
Bill passed by Parliament. This is in pursuance 
of the supremacy of Parliament in the matter of 
finance. 

It is necessary to distinguish Money Bill 
from Financial Bills. Money Bills are Ihose 
which are defined in Article I 10 as referred to 
above. Financial Bills are other Bills containing 
financial provisions but to which the provisions 
of Article 110 are not applicable. Financ ial Bills 
also cannot be introduced without the recommen
dation of the President, and must not be intro
duced in the Council of States. Whereas a Money 
Bill is transmitted to the Council of States for its 
consideration and "recommendations" alone 
and it has no right to amend it, a Financial Bill 
can be amended by the Council. It rests with the 
Speaker of the House of the People to determine 
whether a Bill is a Money Bill or not. The COllncil 
of States has no right to question the cenificate 
subscribed by the Speaker that the Bill is a Money 
Bill. 

The Budget 
The Constitution has adopted the runda

mental principles governing the British fina ncial 
system, that is, parliamentary control over the 
receipt and expenditure of public Money. These 
principles are : 

(I) no tax can be imposed except with the 
authoritY of Parliament; 

(2) no expenditure can be incurred except 
with the sanction of Parliament; 

(3) no tax can be imposed or expend iture 
incurred unless asked for by the Execu
tive. It means that financial initiative 
rests with the Executive alone; and 

(4) all expenditure except that specifically 
charged by any enactment of Parlia
ment requires to be sanctioned on an 
annual basis. This is called the princi
ple of annualily. 

The expenditure for any financial year, the 
period between April I and March 31, must 
therefore, be sanctioned either totally or in part 
by Parliament before the expiry of the previous 

57: All funds received by 'M Government ofIndia fonn the "Consolidated Fund ofIndia' from which alone the Goyernment 
withdraws money for its expenditure and repayment of debts. 

58, .. A ~e fund called tl ~ 'Contingency Fund ofIndia' is placed at the disposal of the Government to meet the unforeseen 
~_ . rcquiremenu ex~ ab'. authorised expenditure, The 'fund facilitates advances subjcct to subsequent regularization. 

It is. in brief. grant in ad .. ance pending completion of the rtgulat procedure . . 
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financial year. That is to say, the Annual Finan
cial Statement or the Budget must be passed 
whethertotaJly or in part before March 3 I of each 
year. ~ Budget is ordinarily presented to Par
liament in th~ month of February each year in 
two parts-the Railway Budget and the General 
Budget The Railway. Budget exclusively deals 
with the receipts and expenditure relating to Rail
ways and it is separately presented by the Minis
ter for Railways. The General Budget deals with 
estimates of all the Departments of the Govern
ment of India excluding Railways and is pre
sented by the Finance Minister. The procedure in 
case of the Railway Budget and the General 
Budget is the same. 

The Budget or the Annual Financial State
ment, as the Constitution names it, must show 
separately the expenditure charged on the Con
solidated Fund of India and the sums required to 
meet other expenditure proposed to be made 
from the Consolidated Fund ofIndia. It must also 
distinguish expenditure on revenue account from 
other expenditure. The expenditure charged on 
the Consolidated Fund ofIndi. comprises : 

(a) the emoluments and allowances of the 
President and other expenditure relat
ing to his office; 

(b) the salaries and allowances of the 
Chairman anQ the Deputy chairman of 
the Council of States and the Speaker 
and the Deputy Speaker of the House 
of the People; 

(c) debt charges for which the Government 
of India is liable including interest, 
sinlcing fund charges and redemption 
charges and the expenditure relating to 
the raising of loans and the service and 
redemption of debt; 

(d) (i) the salaries, allowances and pen
sions Pilyable to or in respect of 
judges of the Supreme Coun , 

(ii) the pensions payable to or in re
spect of the Federal coun, 

(i ii)the pensions payable to or in re
spect of judges of any High Coun 
which exercises jurisdiction in re
lation to any area included in the 
territory of India or which at any 
time before the commencement of 
the present Constitution exercised 
jurisdiction in relation to any area 
included in a Province correspond
ing to a State specified in Part A of 
the first Sc;,hedule; _, 
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(eL, the salary,allowances and pension pay
able to 'or in respect of the Comptroller 
and Audiior-General oflndia; 

(I) any sums required to satisfy any judg
ment, decree or award of any Court or 
arbitration iribunal; 

(g) any other expenditure declared by the 
Constitution or by Parliament by law to 
be so charged. 

The expenditure charged on the Consoli
dated Fund of India is not submitted to the vote 
of Parliament, but either House of Parliament can 
discuss it. It is non-votable. The other expendi
ture is submitted in the form of demands for 
grants to the House of the People. The House may 
assent, or refuse assent to any demand, or assent 
to any demand subject to a reduction of the 
amount specified therein. It is, votable, but no 
demand for grant can be made except on the 
recommendation of the President. 

The Annual Financial Statement or the 
Budget has to pass through five stages : (I) 
Introduction or presentation; (2) General di scus
sion; (3) Voting of demands; (4) Consideration 
and passing of the Appropriation Bill, and (5) 
Consideration and passing of the taxation pro
posals; the Finance Bill. 

( I) Introduction or Presentation. The 
Budget session of Parliament COITI

mences in mid-February when the Rail
way Minister introduces the Railway 
Budget and subsequently the Finance 
Minister introduces the Financial State
ment in the House of the People. It is 
accompanied by the Budget Speech 
made by the Finance Minister. It is an 
important event as it unfolds the fiscal 
and economic policy of the Govern
ment for the ensuing year. The copies 
of the Budget together with the Ex
planatory Memorandum are printed 
and circulated among members for 
their reference. The Budget contains 
the estimates of receipts and expendi
ture. The Explanatory Memorandum 
contains a comparative statement of 
such receipts and expenditure for the 
current year and the next year and rea
sons for any increase or decrease in the 
amounts. The memorandum also fur
nishes the information relating to esti
mates. 

(2) General discussion. After the Budget 
has been presented, money has to be 
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asked for as Demands for Grants. Here 
the Budget is dealt with in two stages
a general discussion, and the demands 
for speci fic grants. A general discus
sion of the Budget as a whole is spread 
over 3 o r 4 days. It is customary for the 
leader of the Opposition to initiate the 
discussion. No discussion of details and 
no cut motions are in order at this stage. 
It is a general discussion which covers 
all items of expenditure including those 
that are 'charged' and are excluded 
from vote. The discussion relates to the 
policy of the Government involving a 
review and criticism of the admini stra ~ 

tion of the various Departments, the 
general problems connected with na· 
lion's finances and the princ iples in · 
valved in the Budget proposals. Fol
lowing the British practice, the major 
part of the time for the Budget discus
sion is allowed to the Opposition to 
review thc();ork of the Government for 
the year and ventilate grievances of the 
people. The discussion is political 
rather than financial. No vole is taken 
during the general discussion. But the 
Fi nance Minister has the right to reply 
at the end of the discussion. 

(3) Discussion and Voting. With the gen
eral disc ussion the work of the Council 
of States is complete so far as the An
nual Financial Statement is concerned. 
But the House of the People, after gen
eral discussion is over, proceeds to the 
voting of demands not charged on the 
Consolidated Fund oflndia. The voting 
of demands is the exciusive privilege 
of the House and the Council has no 
share in it. The House of the People has 
the following powers in respect of each 
demand: (i) to assent to the demand; or 
(ii) to refuse it; or (iii) to reduce it. The 
House has no power to increase a de
mand, or to alter the destination of a 
grant, or to put any condition as to the 
appropriation of the grant. 

The time for debates on the estimates 
is determined by the Speaker in con
suitation with the Leader of the House. 
Reports of the activities of ditTerent 
Ministries during the preceding year 
are circulated among the members for 
the ir references. When the demand for 
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grant of a Ministry is moved it comes 
under scrutiny and the debate, which 
usually extends to not morc than two 
days, rivets on the work ing o f the Min
istry and its admini strative policy. But 
the real debate takes place when 
amendments are proposed either for the 
reducti on of the amount demanded or 
for the om ission or reduction of any 
item in any grant.The voting on the 
demands must conclude on the fixed 
day when closure is app lied and a ll 
outstandi ng demands are put to vote 
and disposed of, no matter whether they 
have been discussed or not.. 

(4) Appropriation Bill. The next stage is 
the Annual Appropriation Bill which 
must be passed in to a statute. All the 
demands voted by the House of the 
People and the expenditure charged on 
the Consolidated Fund arc put together 
and incorporated in a Bill called the 
Annual Appropriation Oill. The allot
ment oft ill1t' for the different stages of 
the Bill is determined by the Speaker 
and debate on the second reading o f the 
Bill is general. When the Bill is moved 
forconsidcr:ltioll, debate is restricted to 
those poi nts on ly which have not been 
di scussed during the debate on esti
mates. Amendments may be moved for 
reduct ion in the expenditure alone. No 
amendments to the grant as voted by 
the House previously or aitering its des
tination or varying the amount charged 
on the Consolidated Fund are admissi
ble. 

The Appropriat ion Bill having 
passed through all the stages is finall y 
voted upon. If passed by the House of 
the People, it is cert ified by the Speaker 
as a Money Bill and transmitted to the 
Council of States. The Council must 
return it to the House with its "recom
mendations" within fourteen days. It is 
for the House to accept or reject these 
"recommendations," if any. The 3 S

sent of the President to the Appropria
tion Bill is j ust a matter of formali ty. 
He cannot return a Money Bill for re
consideration. 

An Appropriation Act embodies the 
authority given by the House, with the 
assent of the President, to Government 
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to spend money as authorized in the 
Act. Without such an authority the 
Government cannot incur any expendi
ture. The Comptroller and Auditor
General oflndia would hold a payment 
illegal and unauthorized ifit were made 
without authorization in the Appropria
tion Act If the' Government sub
sequently finds that the money granted 
under any head is insufficient for its 
need, it again comes to the House for a 
supplementary grant. The supplemen
tary grants are embodied in one or more 
Appropriation Bills which must be 
passed by the House before the end of 
the financial year. 

(5) The Finance Bill. The Finance Bill in
corporates the financial proposals of 
the Government for the ensuing year 
and is presented to Parliament at the 
same time as the Budget. The procedure 
followed is that of a Money Bill. The 
Discussion of the Finance Bill in the 
second reading is confined to general 
principles. It is only in the Select Com
minee that the Bill is considered in 
detail and amendments are moved. 
Clause by Clause consideration of the 
Bill follows after the presentatiOl of the 
Committee Report. The scope of 
amendments is limited to proposals for 

. the reduction or abolition of a tax. The 
financial proposals become operative 
immediately after presentation of the 
Budget under the Provincial Collection 
of Taxes Act, 1931. The Finance Bill 
must be passed before the end of April. 

Since the expenditure sanctioned in the 
preceding Budget expires on March 31, and the 
discussion on the Budget for the current year can 
go on till the end of April or beyond, it becomes 
necessary to keep the Govemment functioning 
pending the final supply. The Constitution, ac
cordingly, provides for grants in advance to be 
made by Parliament, that is, Vote on Ac
count.'The House of the People votes provision
ally early in March about a 12th of the estimated 
expenditure under various grants. The necessary 
Appropriation Bill for this amount as also a simi
lar amount in respect of the "charged'; expendi
ture is passed. There is no. discussion on a Vote 
on Account as it is an unavoidable formality and 
a sheer ne.;essity. . . . . 

59. pp. 5t6-17. . : . ': ;.-... 
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PARLIAMENTARY COMMITTEES --The Committee System 
The principle of appointing committees is 

not a modem development. It is as old as Parlia
mentary system itself. The British Parliament 
soon after Its organisation realised that, as a 
deliberative body, it could noi do its work effec
tivcly and efficiently, although the business it 
transacted at that stage of its career was very light 
and simple. It, accordingly, started the practice 
of appointing its committees and delegating to 
them the more detailed consideration of work. 
With the growth of the parliamentary work and 
with a view to ensure its smooth, efficient and 
expeditious disposal the utility and the number 
of committees increased tremendously, and the 
House of Commons today relies more on Com
mittees for expertise scrutiny and consideration 
oflegisiation and other maners which Parliament 
is to decide and determine. 

The history of the committee system in 
India goes back to 1854 when the first legislature 
was es tablished. The Legislative Council ap
po1nted its own committee to consider what 
should be its standing orders. Since then it be
came a practice of the Council to appoint from 
time to time committees to deal with varied 
matters. The ex isting Committees,_ ~ay be di
vided into : ( i) Ad-hoc Committees, and (ii) 
Non-Ad-hoc Committees. In the former category 
come Select Committees and Joint Committees. 
Committees in the latter category may be classi
fied according to their functions. The following 
classification borrowed from S. S. More's Prac
tice alld Procedure of Indian Parliament" pre
sents a matter of fact analysis ~ 

(a) Committees to inquire: 
(I) Committee of Petitions. 
(2) Committee of Privileges. 

(b) Committee to scrutinise: 
(I) Comminee on Government Assur
ances. 
(2) Committee on Subordinate Legis
latiOTI. 

(c) Committees of an administrative char
acter relating to the business of the 
House: 
(I) Committee on AbsenceofMembers 
from the sittings of the House. ' 
(2) Business Advisory Comminee. 
(3) Committee on Private Members' 
Bills and Resolutions. 

., 

• 

~., -
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(4) Rules Comminee. . 
(d) Comminees deal ing with provision of 

fac ilit ies to Members : 
( I) General Purpose Commillee. 
(2) House Commillee. 
(3) Library Comminee. 
(4) loint Commillee on Salaries and 
Al lowances of Members o f Parl iament. 

(e) Financial Committees: 
(I) Estimates Commillees .. 
(2) Public Accounts Comnuttec. 
(3) Comm illee on Pub li c Unden akings. 

The Ad Hoc Commillee may be broadly 
classi tied under tv.·o heads: 

( I) An Ad-hoc Committee constituted 
from time to time, e ither by the 'House of the 
People on a motion adopted in that behalf. or by 
the Speaker, to inquire into and report on speCific 
slIbjec(.60 

(2) Committees set up to advise the House. 
Under thi s class ification come Select or JOint 
Comm ittees on Bi ll s which are appointed on a 
motion made in the House to consider and report 
on a spec ifiSJBi l1. 

. A Comrnillee on Publ ic Undertakings has 
fl'cemly been conslitU!t=d to investigate into the 
\':orki'lg L,r publ ic undertakings. 

Sc1cd (oll1 mittees 
Select Committees are appointed on ind i

vidual Dills and for making some invest igation, 
inquiry or compilation. The first Select Commit
tee was appointed in 1954 and since then the 
succeeding Legislatu res have in variably ap
pointed numerous such c~mmittees. Sel~e t Com
mi ttees, whether fo r a Bill or fo r makmg other 
in\'estigation, have proved themselves a conven
ient in stmm~nt for detailed examination of S ill s 
and o ther problems under inquiry. T he Speaker 
remarked in 1955: " when we meet in the com
mittee we do not represent parties, we function 
as a whole House and we do what. we think. 
the best in the intereSl o f the House. " The Par
liamentary Committees help to save time for the 
House to discuss important matters and prevent 
Parliament from getting lost in de tails and 
thereby losing its hold on matters of polic ies and 
broad principles. Apart from th is. the very com- ' 
plexity and technical nature of the modem busI
ness makes it necessary. that it should be closely 
scrutinised in a business-like manner, availing of 
outside technical or expert advice, whenever nec
essary. The Speaker • . accordingly. aptly sug-
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gested that the House should rather appoint large 
Select Committees and leave the "matter to be 
thrashed out there than in a bigger House." 

Members of a Select Committee are ap
pointed or elected by the House itself or nomi 
nated by the Speaker. The will ingness of the 
members desired to ser..'e on the committee is 
ascertained before a proposal for appointment or 
nom ination is made. The chairman is appointed 
by the Speaker from among its members. but if 
the Deputy Speaker happens to be a member of 
the comm ittee. he shall be appointed chairman. 
One-thi rd of the tota l membership constitutes the 
quorum and majority vote d~termi~es th~ deci
sion of a committee. The chamnan IS entItled to 
a casting vote in case of a tie. A committee can 
appoint its own sub-committee. The meetings?f 
a committee are private and are nonnally held In 

the precincts of Parliament House. It may send 
for persons to give evidence and produce papers 
and records. The report is presented by the chair
man of the committee or a member authorised by 
the committee. Members dissenting from the 
m<ljority report may subm it minutes of dissent. 
The Speaker has the power to give directions to 
the committee with a view to regulating its pro
cedure and the organisation of its work. The 
commilt C"c beeomesjimcills officio as soon as it 
has presented its final report. 

Joi nt Committees 
In order to avoid duplication of proceed

ing; a Bill may be referred to a loint Committee 
composed of members of both Houses. A Joint 
Committee also saves ti me and helps to bring 
about and develop good understanding. an appre
ciat ive spirit and co· operation between the rep- . 
rcsentatives of both the Houses. A motion for the 
appointment of a joint committee and reference 
of a Bill to such a committee after being carried 
out in the origi nating House. is transmitted to the 
other House for its concurrence. The member-in
charge of a Bill indicates the number and names 
of the members constituting the committee from 
the House to which he belongs as also the number 
of the members from the other House. The pro
portion of members from the House of the People 
and the Council of States is two to one. 

INDIVIDUAL COMMlTIEES 

Business Advisory Committee 
The Business Advisory Committee of the 

Lok Sabha consists of the Speaker and not more 

60. Fo 'nslance the Committee on the Conduct ofa Me mber Mudgal case 1951; the Committ~on the Conduct of certain 
Me~ber& during the Presidenfs Address; Railway Con\'enti .:m Committee; and the Committee on Boron; guns deal. 
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than fourteen members nominated by him. The 
Speaker is its ·ex-<J.iTlCio chainnan. As the mem
bership of Coinmittee is limited and there are 
quite a large number of Opposition groups, it is 
not possible for the Speaker to nominate mem
bers from each and every group. However, in 
order to make the Committee as broad-based as 
possible certain prominent unartached members 
and members of some of the Opposition groups, 
who do not fmd representation in the Committee, 
are invited by the Speaker to attend its sittings. 
The invited members have neither the right to 
vote nor are they counted for the purpose of a 
quorum. 

The functio" of the Business Advisory 
Committee is to recommend the time that should 
be allocated for discussion of the stage or stages 
of such Government Bills or the business which 
the Speaker in consultation with the Leader of 
the House may direct to be referred to the Com
mittee. The Committee can indicate in the pro
posed time table the difTerent hours at which the 
various stages of the Bill or the business should 
be completed. 

Committee on Private Members' Bills 
This Committee consists of not more than 

fifteen members nominated by the Speaker. The 
Deputy Speaker is invariably its member and as 
rar as possible every section of Q,inion of the 
House is represented thereon. The functions of 
the Committee are : to examine and classify all 
Private Members' Bills according to theirnature, 
urgency and importance; to allot time to Private 
Members' Bill and resolutions; to examine Pri
vate Members' Bills seeking to amend the Con
stitution before their introduction in the House; 
to examine a Private Members' Bill which is 
opposed in the House on the ground that the Bill 
initiates legislation outside the legislative com
petence of the House and to perform such other 
functions as may be assigned to it by the Speaker 
from time to time. 

Committee aD Petitions 
Article 350 entitles a clttzen to submit 

representation for the redress of grievance to any 
officer or authority in the Union or a State. It is 
also considered an inherent right of a citizen to 
present a petition to Parliament ventilating public 
grievances and ofTering suggestions on matters 
of public importance. Rules of the Lok Sabha 
(160-67) provide for s!lch petition to be pre
sented. 

. ~ .) I - ' . 
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A petition must be submitted to the House 
with the consent <Ii _th~ Speaker and it should 
concern some matter eng~ging the attention of 
the House, or some matter which falls within the 
cognisance of a colirt of law. A petition cannot 
be presented if it involved expenditure from the 
Consolidated Fund ofindia, or pertains to finan
cial matters. A petition is usually presented by a 
Member who has .to give advance notice of his 
intention to summit it to the House. On the day 
fixed for its presentation, the Speaker calls out 
the member's name and he presents the petition 
indicating briefly its subject-matter. The House 
thereupon is seized of it and the petition is remit
ted for consideration of the Committee of Peti
tions. 

The Committee on Petitions is nominated 
by the Speaker and consists of not less than fifteen 
members in proportion to the strength of the 
parties or groups so as to make it representative 
of all shades of opinion in the House. It examines 
the merits of the petitions and makes recommen
dations to the House after taking such evidence 
as it may deem necessary. No minutes of dissent 
can be appended to the Report of the com·mittee. 

Balram lakhar, former Speaker of the Lok 
Sabha, exhorted the Chainncn of the Committees 
on Petitions of various legislatures, to gear them· 
selves up by reviewing the existing working pro
cedures and devising new ones, if necessary, to 
handle increasing cases in the future. legisla
tures are not "elitist bodies," he affirmed. They 
are primarily representative institutions of the 
people and must protect their interests, freedom 
and public weal. The Committees on Petitions 
because of the nature of their functions are placed 
in a unique position to bring the people closer to 
the legislatures. Therefore, the procedures, 
" style of working and attitude of the committees 
should be such as would encourage more and 
more citizens to approach them for help". Begum 
Abida Ahmed, who headed the Lok Sabha 's 
Committee on Petitions said, "Our efTort should 
be to strengthen the Committees to an extent, that 
the common man may look to them with great 
expectations for redressal of grievances and ful
filment of aspirations." 
Committee OD Government Assurances 

While replying to questions and surJple
mentaries in the House or in the course of discus
sion on Bills, Resolutions and other Motions, 
Ministers so~etimes give assurances or under
takings either. to 'consider a matter -'a! to take 

• 0., 
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action thereon or to provide to the House full 
information later. The Speaker appoints for one 
year .. Committee of the House consisting of 
fifteen members on Government Assurances 
wi th a view to scrutinising assurances thus made 
and to report to the House whether such assur
ances, undertakings and promises have been ful
filled or not. If implemented, the extent of their 
implementation and whether such implementa
tion was within the time necessary for this pur
pose. Statements showing action taken by Gov
emment .i~ implementation of the assurances are 
laid periodically on the Table of the House by the 
Minister of Parliamentary Affairs. No Minister 
is nominated to this Committee. The Council of 
States has no such Committee. 

Committee on Privileges 
Members of Parliament enjoy certain 

amenities, exemptions and privileges to protec t 
their functional freedom individually and the 
dignity and authority of Parliament collectively. 
Where there is any question of an alleged breach 
ofa pri\\Jege, the matter may be examined by the 
House but genera lly it is ref cITed by the House 
(0 its Committee of Privileges for examination, 
investigation and report. 

Some of the immunities, exemptions and 
privileges so enjoyed by members of Parliament 
are specified in the Constitution, some are con
ta ined in statutes, some in the Rules of Procedure 
and Conduct of Business of the two Houses, and 
some till recently were based on precedents and 
conventions of the House of Commons. The 
Consti tution itself provided that until Parliament 
by law defined these privileges from time to time, 
if necessary, they would be those of the House of 
Commons, ana of its Members and Committees, 
at the commencement of the Constitution. The 
Constitution (Forty-second Amendment) Act, 
1976, amended Article 105 (3) and omitted the 
reference to the British House of Commons and 
laid down that the powers, privileges and immu
nities of each House of Parliament would be those 
of each House that existed at the commencement 
of the Forty-Second Amendment and as might be 
evolved by each House from time to time. This 
provis ion had not been brought into force till 
1978 when the Constitution (Forty-fourth 
Amendment) Act, 197~ , restored the original 
Clause 3 of Article 105 providing that the powers, 
privileges and immunities of each House ofPar
liament, and of the members and committees 
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shall be such as determined by law and till such 
law is made, they shall be the same as obtaining 
immediately before the corning into force of 
Section 15 of Forty-founh Amendment. 

It is now more thanfour decades that the 
Constitution came in to force, but the parliamen· 
tary privileges have not so fa r been codified. The 
citizen has, therefore, to consult what the law of 
British Parliamentary privileges was as on Janu
ary 26, 1950, what the privileges of the Indian 
Legis latures and, correspondingly . his rights v;s
a-vis the Legislatures are. This situation operates 
to the detriment of citizen's Fundamental Rights. 
"But it would seem", A.G. Noorani remarks, 
"that the legislators arc more concerned about 
their privileges than the rights of citizens" and 
there appears to be a consensus "about retaining 
parliamentary privileges in their existing nebu
lous state.' '6 1 

The Committee of Privileges was firs t ap- . 
pointed by the Speaker in April 1950. Initially 
tcn Members were appointed to the Committee 
and now it consists of fifteen MC[llbej"s nomi
nated by the Speaker at the commencement of 
the House. It examines every issue referred to it, 
determ ines whether the facts reveal a breach of 
privileges and makes its recommendations to the 
House. On a motion made to that effect, the report 
is taken into consideration. The House may agree 
or disagree \ ... ·ith the recommendations of the 
Committee or may agree with amendments and 
action may be taken accordingly. 

Committee on Subordinate Legislation 
The Indian Legislatures have been delegat

ing the rule-making power for more than a cen
tury now, but parliamentary control over subor-. 
dinate legislation is a recent innovation. Since 
1953, a Committee on Subordinate Legislation 
has been constituted by the Speaker for one year. 
In making selection from panel of names submit
ted by the Leader of the House and and by the 
leaders of other parties and groups, the Speaker 
gives preference to those who have legal back
ground and experience. The main functions of 
the Committee are to examine and determine : 

(I) whether the Rules, Regulations and Or
ders are in accordance with the general 
objects of the Constitution or the Act 
under th'e authority of which they are 
made; 

(2) whether they contain matters which 
should be properly dealt with in an Act; 

61. - Noorani. A.G .. "Need to Codify Parliamentary Privileges," The Sunday Standard, New Delhi, February 12, 1978. 
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(3) whether they contain the imposition of 
any tax; 

(4) whether they directly or indirectly bar. 
the jurisdiction of the courts; 

(5) whether they give retrospective effect 
· to any ·ofthe provisions where the Act 
or Constitution does not confer such 
authority; 

(6) whether they involve expenditure from 
the Consolidated Fund or the public 
accounts; 

(7) whether they appear to make any un
expected or unusual use of the powers 
conferred; 

(8) whether there have been justifiable de
lays in the publication of the Rules or 
in laying them before Parliament; 

(9) whether for any reason they call for any 
elucidation. 

If the Committee is of the opinion that any 
Order should be annulled wholly or partially, or 
should be amended in any respect, it reports that 
opinion, together with the grounds thereof to the 
House. If the Committee opines that any other 
mailer relating to any Order should be brought to 
notice, it may report that opinion and matter to 
the House. Usually, the Committee makes one 
report to the House during a session. Reports of 
the Committee are not discussed in thetflouse, 
but it keeps a constant watch on the implemen
tation of its recommendations. The Ministers 
concerned are asked to furnish from time to time 
a statement of action taken or proposed to be 
taken by them on the recommendations made by 
the Committee and on the assurances given by 
them through correspondence with the Commit
tee. The progress of implementation of the vari
ous recommendations is reported to the House by 
the Committee from time to time. 

Committee on Absence of Members 
Article 101 (4) of the Constitution provides 

that if for a period of sixty !lays a Member of 
either House of Parliament is, without permission 
of the House, absent from all meetings thereof, 
the House may declare his seat vacant. Till the 
Budget sessi"n of 1954, the Speaker would read 
to the House applications for leave and then 
ascertain the wishes of the House thereori. But 
thereafter a Standing Committee was set up com
prising fifteen Members nominated by tJ:ie 
Speaker for one year. This committee considers 
applications of Members for leave for absence 
from the sitting of the House. It examines the 
cases··of Members whohBd' h~I,...hSent for a 

period of sixty days or mem: without permission. 
The COl11!llittee recomniends to the House 
whether absence without pennission should be 
condoned or not. In one case it has so far recom
mended that absence withouf pennission of a 
Member should not be condoned. The Council 
of States has no such committee. 

Rules Committee 
Article I I SCI ) oftbe Constitution empow

ers each House of Parliament to make rules for 
regulating the procedure and conduct of its busi
ness. The Rules Committee has been constituted 
in pursuance of this provision. It is nominated by 
the Speaker-the Chairman, and consists of fif
teen members. The Speaker-the Chairman. is its 
ex-officio Chaimlan. The committee sa nomi
nated holds office until a new committee is 
nominated. 

The function of the Committee is to con
sider matters of procedure and conduct of busi
ness in the House and to recommend any amend
ments or additions to the Rules of Procedure and 
Conduct of Business that may be necessary. 
Apart from the members of the Committee some 
other Members of the House may also be invited 
to attend particular siltings ofthe Committee_ Till 
1954 amendments to the Rules of Procedure were 
made by the Speaker-the Chairman, but now the 
recommendations of the Rules Committee are 
placed before the House and adopted. 

Committees Dealing with Facilities 
Besides these, there are three cOlTllT'ittees 

dealing with provision offacilities to Members: 
the General Purposes Committee; the House 
Committee; and the Library Committee. The 
function of the General Purposes Committee is 
to consider and advise on such matters concern
ing the affairs of the House as may be referred to 
it by the Speaker. The House Committee deals 
with matters of accommodation, food and medi
cal aid for members. The functions of the Library 
Corrunittee are : to consider and advise on such 
matters concerning the Library as may be referred 
to it by the Speaker, to consider suggestions for 
the improvement of the Library, and to assist 
members in fully utilising the services provided 
by the Committee. . 

Committee. on Estimates 
To ensure parliamentary control over 

grants made to the Govemment and to supervise 
and control the actual .appropriation, Parliament 

. exercises close scrutiny of public accounts 
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through two of its Committees-the Public Ac
counts Committee on Estimates was constituted 
for t~e first time in 1950, replacing the then 
Standing Finance Committee of Parliament. 
Speaker Mavalankar observed in thc Lok Sabha 
: "Consequent upon the provisions of Articles 
113 to 116, as also independently thereof, it was 
felt to constitute a Committee on Estimates for 
bettcr financial control of the House over expen
diture by the Executive. The chieffunction of thi s 
Committee will be ,to examine such o f the est i
mates as may seem fit to it and to suggest econo
mies consistent with the policy underlying the 
estimates. There will be, in addition, usual Com
mittce on Public Accounts. The functions of these 
Committees will be complementary and, it is 
expected, they will not only give a picture of tbe 
entire financial position but the Committees wil l 
be muntally helpful in examining the fin ances for 
the funtre in the light of expenditure in the pas t. .· ' 

The Committee on Estimates consists of 
not more than thirty Members who are elected by 
the House from among its Members every yt:ar 
acf1rding to the system of proportional reprc· 
scnta-tion by means of the single transferable 
votc. The motion for election of members of the 
Coounitte< is moved by the Leader of the House 
at the commencement of each House of the Peo
ple and in subsequent years by the Chairman of 
the Comminee before the term of that Committee 
is due to expire. In order to maintain continuity 
in membership of the Committee a convention 
has been established since 1955-57 that while 
nominating Members for election partics anel 
groups in the House should keep in view that as 
far as possible nearly one-third of the Members 
retire every year and two-thirds of the outgoing 
Members are rcntmed . A Minister is not elected 
to the Committee, and if any Member after his 
election to the Committee is appointed a Minis
ter, he ceases to be a member of the Committee 
from the date of his appointment. The Chairman 
of the Committee is appointed by the Speaker 
from among the members of the Committee. It is 
a Committee of the House of the People exclu
sively and unlike the Public Accounts Committee 
no member of the Council of States is associated 
with it. 

The function of the Committee is to scru
tinize the Budget estimates for the year, to sug
gest economies in the expenditure, improvement 
in organisation and other steps for increasing 
efficiency, to find out whether the money is well 
laid out and also to suggest the form in which the 
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estimates should be presented to Parliament. 
Usually the Committee functions through the 
Sub-Committees. onc corresponding to one or 
more Departments, and their reports are submit
tcd both to the House and to the Government. The 
Committee does not complete its work with the 
fina l passage of the Budget. It continues wi th its 
labours throughout the· year and exercises scru
tiny over one Department or the other as it 
chooses and deems necessary. 

As a convention, the Reports of the Com
mittee on Estimates, like those of the Public 
Accounts Committee, are not discussed in the 
House. It is again a convention that the recom
mendations of a Parliamentary Committee are 
regarded as directions, and accordingly, the rec
ommendations o f the Committee on Estimates 
are gencrally accepted by the Govemment and 
acted upon. After the Committee's report has 
been presented to the House, copies thereof are 
forwarded to the Ministry or Department con
cemed , ... ·ith a request that replies to recommen
dat ions be sent not later than six months from the 
date of its presentat ion to the-House. On receipt 
of the statement showing the action taken by the 
Government, it is examined by the Srudy Group 
appointed for this purpose and is placed before 
the Chainl1an together with the findings of the 
Study Group. If there is any point, which in the 
opinion of the Study Group or the Chairman. 
requires consideration by the Committee, it is 
specially referred to it. On the basis of the com
ments made by the Committee, or the Sntdy 
Group, a draft" Action Taken Report" is pre
pared whi ch is again considered by the Sntdy 
Group. After the Chairman's approval it is circu
lated to thc members of the committee. The report 
is finalized by the Chairman on the basis of the 
comments received from the members and pre
sented to the House. 

Commenting on the utility ofth. Commit
tee on Estimates, Asok Chanda says, ''In recent 
years, however, the Committee's contribution 
has been more impressive ....... While the Com
mittee refrains even now from openly criticizing 
the policy implicit in the estimates, its examina
tion does often indirectly reflect on the manner 
in which a particular policy has been evolved or 
is being implemented. There has also been con
siderable improvement in the organisation of the 
Committee and in its technique, which has bett(~ 
equipped it to fulfil its responsibilities. Even 
though it works within the limitations inherent in 
a democratic form of government, its contribu-
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tions are tending to b~ome . more and more ef
fective in economizing national expenditure. 1 162 

Morrison Jones is rather critical of the role of the 
Estimates Committee. Its Members, be says, "are 
supposed to look for possible ~onomies but they 
have in fact been happy to rule out the faint line 
between economy and efficiency. Further, they 
have not hesitated to recommend in the name of 
efficiency large administrative refonns and even 
reorientation of policy. Their audacity occa
sioned strong comment and it may be that they 
have in the last few years been more modest in 
the scope oftheirreports." But "of their growing 
competence and effectiveness as a control over 
ministries," he adds, ~'there can be no doubt. If 
they find less to be indignant about it, it is in part 
because their influence is ilOW automatically 
reckoned with ... 63 

The Public Accounts Committee 
The Public Accounts Committee considers 

the Appropriation Accounts in details and it is 
the twin brother of the Estimates Committee. 
Public Accounts Committee were for the first 
time constituted at the Centre and in the Prov
inces as early as 1923. But they met under the 
chairmanship of the Finance Member of the Gov
ernor-General's or Governor's Executive Coun
cil. Their secretariat consisted of the Financc 
Department and their role was technicalit~. 
Moreover, the position of the Auditor-General 
was more governmental than independent and he 
was in no sense a servant of the Legislature. 

[n 1950, the Public Accounts Committee 
was made a real parliamentary committee. The 
Comptroller and Auditor-General is an important 
adjunct of the Committee. His audit reports stand 
automatically referred to the Committee. When 
the official witnesses are being examined by the 
Committee, the Comptroller and Auditor-Gen
eral sits to the right of the Chairman and assists 
him' as the evidence is being taken. With the 
pennission of the Chainnan, he may ask a witness 
to clarify a point and he may further make a 
statement on the facts of the case. The Committee 
consists of not more than fifteen members who 
are elected by the House every year from among 
its Members according to the principle of prop or
tional representation by means ofthesingle trans
ferable vote. A Minister is not elected a member 

62. Asok Chanda, Indian Adminislralion. p. 186. 
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of this Committee, and if a member, after his 
election to the Committee, is appointed a Minis
ter, he ceases to be a member of the Committee 
from the date of his appointment. Since [954, 
seven members of the Council of States have 
been associated with the Committee.64 The 
Chairman of the Committee is appointed by the 
Speaker from among the members of the Com
mittee. 

The main function of the Public Accounts 
Committee is to scrutinize the Appropriation Ac
counts of the Government of India and other 
accounts IRid before. the House and the report of 
the Comptroller and Auditor-Genera[ of India 
and to satisl). itself that moneys shown in the 
accounts have been legally disbursed, that expen
diture conforms to the authority thai governs it 
and that re-appropriation has. been according to 
rules. The Committee has ~ l so to examine the 
statement of accounts showing the income and 
expenditure of State Corporations, trading and 
manufacturing schemes and concerns and pro
jects of autonomous and semi-autonomous bod
ies whose audit is conducted by the Comptroller 
and Auditor-General. 

The Report of the Comptroller and Audi
tor-General of India furnishes the Public Ac
counts Committee with most of the material on 
which it functions . The Committee has,J19.l'i~, 
the power to scrutinize and report on almost any 
matter relating to the management of public 
finance. The report of the Comptroller and Audi
tor-General is taken up Ministrywise, and the 
Departmental Secretaries are required to appear 
as witnes<es to elucidate and explain the obser
vations of audit, in order to enable the Committee 
to reach final conclusions and formulate its rec
ommendations:The examination ofthe Commit
tee extends' 'beyond the fotmality of the expen
diture to its wisdom, faithfulness and economy." 
Specifically, the examination covers the manner 
in which approved policy is being implemented, 
the degree of efficiency and economy with which 
plans and programmes are being executed and 
the manner in which discretionary powers an! 
being exercised. The Committee is not concerned 
with the policy of the method of expenditure. The 
question whether there is any extravagance or 
waste in carrying out that policy is within the 
competence of the Committee. Whenever the 

63. Monis-lones, W.H., 71Je GOVU'Plmenl and Politics of India, p. 196 . 
. 64. ' A motion in connectioin with the nomination by the Council of States of the seven members is moved in the House of 

the People ,every year by (he Chairman of the outgoing Committee or (he Leader of the House, as the case may be. 
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Committee decides to examine a matter involv
ing serious financial irregularities. it may appoint 
a Sub-Committee to go into the maner. A Sub
Committee so appointed, has the powers of the 
undivided Committee and its report after the 
Committee's approval, is deemed to be the report 
of the whole committee. 

Theutility of the Public Accounts Commit
tee is immense. It is a representative Committee 
of all shades of opinion and Members of Parlia
ment. who constitute the Committee, recognise 
the question of public accounts as a national 
question and, accordingly, its deliberations and 
findings are devoid of party feelings and partisan 
approach. It directly contacts the executive offi
cers, the administrators and all those who spend 
money and, thus, direct elucidation of the dis
puted matters can be sought from these officials. 
It may even summon further evidence. oral and 
documentary. If necessary, evidence may be 
taken on oath, but in practice that is not done by 
any Select Committee except in very special 
cases. 

This is a post-mortem exam ination. all the 
same, very effective. The Committee has no 
power to complete any administrative action to 
be taken on its observations, but that has not 
detracted from the effectiveness of its recommen
dations. Recommendations of the Committee are 
treated with respect by the Government and most 
of them are accepted and implemented. In case 
of disagreement between the Government and the 
Committee with respect to any rcconunendation 
the Government must apprise the Committee of 
the reasons that might have weighed in not ac
cepting or implementing a recommendation. The 
views of the government are considered by the 
Committee and it may, if deemed nccessary, 
present a further repon to the House. In the event 
of difference of opinion between the Government 
and the Committee remaining unresolved, the 
ma"ers are referred to the Speaker for his guid
ance. The House seldom discusses repons of the 
Committee, but Members may use observations 
of the Committee in their speeches during the 
di scussion on the Budget. demands for grants, 
etc. However, if there is a specific issue, over 
which there is difference of opinion between the 
Committee or the Government or a Minister. that 
issue can be brought before the House for discus
sion on a motion. 

65. Asok Chanda. Indian Administration. p. 183. 
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The utility of the Public Accounts Commit
tee has been variously interpreted. Asok Chanda 
says that its power is indirect' 'and lies nominally 
in the potential results of its repons and the 
pUblicity which it is able to give to the question 
it investigates and in the moral effect of its criti· 
cism. ' ' 6l Morris-Jones puts it in another way. He 
says, "The fact that their scrutiny is ex-post/acto 
is less important than that the government has 
continuously to act in the knowledge that scrutiny 
of any item may t.alce place and that waste and 
impropriety may be widely exposed in the House 
and the Press. The fact that the Govemment 
replies to the Public Accounts Committee are 
often vague and cool is less important than that 
behind the reply there has often been embarrass
ment and some resolve not to let it happen 
again. "66 

Five important points were made by the 
Finance Minister in his address to the Chainnen 
of the Public Accounts Committees of the Lok 
Sabha and the State Assemblies in September 
1986. First, that the Public Accounts Committees 
should while relying on the Comptroller and 
Auditor-General's report, also take into confi· 
dence the Finance Ministry or the Finance De
par1ments of State Govemments. Second, that the 
Public Accounts Committees would discharge 
their functions more effectively if they gave up 
their pre-occupation with nit-picking issues of 
non·compliance with rules and regulations, etc., 
and instead took a broader view, from time to 
time. Third, that in view of the resources con
straint. which involves having to choose between 
different projects, the Public Accounts Commit
tees should seek the assistance of the Comptroller 
and Auditor-General in drawing up a list of pro
jects and programmes that have lost their rele
vance so that these can be scrapped and the 
money thus saved diverted to more useful pro
grammes or projects. Fourth, that the Public Ac
counts Committees should insist on accounts of 
the previous year being presented in the winter 
session at the latest, instead of baving to wait for 
almost two years. Lastly, that the accounting 
practice of State Govemments, specially at the 
district treasury level, should be strengthened 
along the lines suggested by the Finance Ministry 
in 1976. 

These suggestions deserve to be taken se
riously. The Public Accounts nunittees should 

66. Moms-Jones, W.H .• The Gon!rnmenl and Politics of India. pp. 195-96.66. 
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take up the really serious issues and give up their 
excessive preoccupation with trivial. The crux of 
the issue is watch-dog function that the Public 
Accounts Committees are supposed to perform. 
While by and large they have discharged this 
function reasonably well, they have mostly suc
ceeded in higwighting relatively minor financial 
irregularities. The bigger sins of omission and 
commission, such as time and cost over·runs, 
poor choice of technologies, bad project planning 
and implementation, etc., have escaped their no
tice. N.C. Ranga. who was Chairman of the 
Central Public Accounts Committee in 1958-59, 
said, " It is a notorious fact that politics comes in 
as one of the elements to bloat demands and 
expenditures; in~fficiency and indifferent man
agement of funds, whether from the Centre or the 
States, have become endemic feature, that result 
in heavy wastage of public funds." 

Committee on Public Undertakings 
The demand for a separate committee on 

Public Undertakings goes back to 1953. Speaker 
Mavalankar, in a letter dated December 19, 1953, 
wrote to the Prime Minister that there was a 
general feeling in favour of setting up a Standing 
Committee to examine the working of autono
mous Corporations. He pointed out that the Esti
mates Committee and the'Public Accounts Com
mittee were already overburdened with "Cf'rk and 
would nol, therefore, be a~le to find time to go 
into the working of the Corporations. But the 
Prime Minister did not accept the suggestion and 
the matter lingered on till 1964 when a Commit
tee on Public Undertakings was constituted. 

The Committee on Public Undertakings 
consists of not more than ten members elected by 
the House of the People from among its members 
according to the principle of proportional repre
sentation by ' means of the single transferable 
vote. Five members from the Council of States 
elected in the same manner, are associated with 
the Committee. The members of the Council are 
invited to associate with the Committee on a 
motion adopted by the House and concurred by 
the Council. A Minister is not elected a member 
of the Committee. If a member elected to the 
Committee is subsequently appointed Minister, 
he ceases to be a member of the Committee from 
the date of his appointment. The chairman is 
appointed by the Speaker from among the mem
bers of the Committee. 

The functions of the Committee are : 
(I) to examine the report and accounts of 

the such public undertakings as have 
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been specifically allotted to the Com
mittee for this purpose; 

(2) to examine thi!'l-eports, if any, of the 
Comptroller and Auditor-General on 
the Public undertakings; 

(3) to examine, in the context of autonomy 
and efficiency of public under takings, 
whether the affain of the public under
taking are being managed in accord
ance with the sound business principfes 
and prudent commen:ial practices; and 

(4) to exercise such other functions vested 
in the Public Accounts Committee and 
the Estimates Committee in relation to 
the public undertakings specified for 
the Committee as are not covere4 by 
(I), (2), and (3) above and as may be 
allotted to the Committee by the 
Speaker from time to time. 

The Committee shall, howevert not exam
ine and investigate any of the following matters:

(a) matters of major Government policy as 
distinct from business or commercial 
functions of the Public undertakings; 

(b) matters of day-to-day administration; 
and 

(c) matters for the consideration of which 
machinery has been established by any 
special statute under which a particular 
undertaking is established. 

·The total Government investinenlSin pub
lic undertakings in different States amounted to 
Rs. 25,OOO croreson March 31,1983. The Com
mittee has investigated into and examined all 
aspects of the working of these undertakingsoDne 
innovation introduced by the committee is the 
"horizontal srudy," where some aspect of the 
working of all public undenakings is studied and 
nonns of performance, cost, practices, etc., are 
set down. 

The Committee in its 32nd report voiced 
concern at the gradual erosion of the decision
making powers of the public sector enterprises. 
It noted that to ensure an efficient running of the 
public sector companies the Industrial Policy 
Resolution, 1956, had clearly stated that the man
agers should have the largest possible measure 
of freedom. It is precisely for this reason that the 
then prevailing practice of having departmental 
undertakings was jettisoned and public ~ector 
firms were set up as corporate entities. Over the 
years, however, the autonomy that these corpo
rate entities should have enjoyed and cxen:ised, 
was gradually encroached upon and lIIey carne 
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to be run as mere extensions of the ministries. 
According to the Committee. although on paper 
the pyblic sector managers enjoy large autonomy. 
ministries and government departments have vir
tually usurped their decis ion- making powers. 
The Corrunittee has recommended that "neces
sary ground rules should be laid down to restrict 
the Government directions only to matters of 
policy without transgressing into the spheres of 
detailed administration." 
Consultative Committee 

Apart form the Committee of the Legisla
tive Assembly. prior to 1950. members of both 
Houses of the Central Legi slature also served on 
the Standing Advisory Comminees attached to 
various Departments of the Government oflndi a. 
All these Committees were purely advisory bod
ies and fun ctioned under the control of the Gov
ernment and the Minister incharge of the depart
ment acted as the Chairman of the Standing 
Advisory Comm ittee. After the 1950 Constitu
tion became operative. the posi tion of the Central 
Legislature changed. significantly and these 
COITlmittces were consequently abolished . But 
the Government had been seriously thinking all 
that time how to associate the members of the 
Parliament with the working of various Minis
tries and Departments of the Government and 
thereby provide them with opportunities .for dis
cussion of broad policies of the Government in 
an informal manner. In 1954 the Government 
decided to establish Informal Consultative Com
mittees for the various Mini stries. But the Oppo
sition parties and groups did not take kindly to 
the Consultative Committee. As a result of dis
cussion between the Government and the Oppo
sition at different levels in 1969. it was decided 
to delete the word "Informal" from their nomen
clature. Mutually agreed " Guidelines" were also 
formulated to regulate their functioning . The 
Government, however, did not accept the sugges
tion of the Opposition for the formation of the 
Parliamentary Committees in place of Consult
ative Committees. 

Members of both Houses of Parliament are 
nominated on the Consultative Committees for 
various Ministries by the Minister ofParliamen
tary Affairs. on the basis of preference indicated 
by the members themselves or by the party 
leaders. Members of the Opposition parties are 
nominated in proportion to their numerical 
strength in Parliament. Every Opposition party 
or group has. thus. its fixed quota for repre-
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sentation on the Consultative Committees and 
these parties and groups are free to nominate their 
members on more than one Committee within the 
quota allotted to them. The unattached members. 
and members belonging to the ruling party a'e 
nominated on the hasis of the preferences indi 
cated by them and sent individually to thc De
partment of Parliamentary Affairs. The Commit
tees are reconstituted every year and a member 
once assigned a Committee for a Ministry, ac
cording to the preference indicated by him, con
tinues to be a member of that Committee unless 
he himself opts for another Committee. The 
Minister concerned presides over the meetings 
of the Consultative Committee attached to his 
Ministry. The Committees provide a forum of 
infonnal discussions between the members, Min
isters and senior officials of the Government on 
the problems and policies of the Government 
relating to administration in a maoner which i!o'; 
not practicable on the floor of the House. The 
deliberations of these Committees are infonnal 
and no reference to the discussions held in the 
meeti ngs is made on the fl oor of the Hou se and 
it is binding on the Government as well as the 
members of the Committees. 

Members of these Committees are free to 
discuss any matter which can appropriately be 
discussed in Parliament. The practice is to invite 
suggestions and items for discussion from mem
bers and thereupon agenda with notes is prepared 
and circulated among members. The Committees 
cannot summon witnesses, to send for or demand 
the production of any files. or to examine any 
official records. The Chairman of the Committee 
may. however. furnish any additional informa
tion required by members. A brief record of the 
discussion in the meeting of a Committee is 
prepared and circulated among members. except 
in the case of Ministries of Defence. External 
Affairs and Department of Atomic Energy: 

In matters where there is unanimity, the 
Government normally accepts the view of the 
comminee subject to the following exceptions: 

(i) any view having fmancial implications; 
(ii) any view concemingsecurity. defence. 

external affairs and atomic energy; and 
(iii)any matters falling within the purview 

of an autonomous corporation. 
If the Government findsit diQ!cult to ac

cept the view of the committee, the reasons 
thereofare explained to the members of the Com
mittee. 
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. But the Consultative Committees, it is 
widely felt, do not function as committees and 
stillies. discharge the functions of consultation 
except in a purely formal sense. The committee, 
attached to a Ministry, does not meet by itself 
without the Ministerto discuss or deliberate. It is 
convened by the Minister. Polemics and partisan
ship are as present in the committees' delibera
tions as they are in Parliament itself. The duration 
of the meeting is decided by the Minister con
cerned who presides as chairman. The frequency 
of the meeting varies from two to six per year. 
Each meeting lasts about a couple of hours unless 
it is extended to the following day as it happened 
on January 25, 1978 in the case of the committee 
attached to the Ministry of Extemal Affairs. 

The need for effective Parliamentary Com
mittees is being widely recognised and there was 
a demand of a cross-section of the Members in 
the House of the People for increased powers and 
functions to Parliamentary Consultative Com
mittees. Members generally wanted their status 
as Standing Committees to be restored so that 
they might share some of the burdens of Parlia
ment. The Parliamentary Affairs Minister, Rav
indra Verma, ruled out the demand and asserted 
that the Consultative Committees were function
ing satisfactorily and the present Government 
(Janata) had no proposal to increase their powers. 

A proposal to do away with the Consult
ative Commitlees and replace them with Sub
jects Committees, as the Public Accounts Com
mittee and the Public Understanding Committee 
of Parliament, had come up during the late half 
of 1989. It was considered with some trepidation 
by the Congress Government of the day headed 
by Rajiv Gandhi. Even though the move had the 
backing of the then Speaker of the Lok Sabha 
Balram Jakhar, it remained a non-starter as the 
Ministry of Parliamentary Affairs was opposed 
to it as also various other Ministries and Depart
ments who had expressed strong reservations 
about such Committees. The Subjects Commit
tees pertaining to agriculture, environments, and 
science and technology were, however, sub
sequently set up, though they have so far re
mained only on paper. 

It was reported in September 1991 that the 
Lok Sabha and Rajya Sabha Secretariats were 
making a fresh attempt to resurrect the proposal 
to do away with the Consultative Committees." 
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But it again created a mild flutter in the Ministry 
of Parliamentary Affairs. The lobby in the Q.Qv
emment was for continuing the system of con
sultative committees. In their opinion the idea of 
having subjects committees was sc;lUght to be 
pushed by the Secretariats of the Lok Sabha and 
Rajya Sabha allegedly to enlarge their sphere of 
influence. This is, however, neither a valid nor a 
logical argument to rebut the cogency of pro
posaL Several veteran Members of Parliament 
during the recently concluded 1991 Budget ses
sion of Parliament underlined the need for setting 
up subjects committees ensuring thereby a proper 
scrutiny of the functioning of various Ministries 
and Departments and accountabiliry fixed in 
case of any lapse or dereliction. But the Minister 
of Parliamentary Affairs had obliquely ruled out 
the setting up of subjects committees on the 
ground that the country had given itself a "Par
liamentary system of functioning", 

THE DECLINE OF PARLIAMENT 
Speaker Balram Jakhar, delivering the 

Presidential address at the conference of presid
ing officers at Hyderabad on December 28, 198 J, 
described the tendency to "decry and berate" 
legislatures as "dangerous. H He said in his view 
all the talk one heard of declining image of the 
legislatures stemmed from insuffi cient apprecia
tion of",e role that belonged to the legi slature in 
a democratic polity. The representative institu
tions, he added, performed a cmeial role as the 
central arena where all the competing forces in 
the polity, ideas, ideologies and interests, were 
brought face to face for organised interaction. "If 
the corporilte conscience of the community is to 
find voice and assert itself it can be done on ly in 
a legislature-a people's forum, by the people's 
representatives. Who else can espouse and up
hold the cause of the poor, downtrodden and the 
defenceJess. "68 

The Parliamentary system of Government 
that India deliberately adopted ensures harmoni
ous co-operation between the executive and leg
islative branches of government and there is no 
working at cross purposes between these two 
wings of government. Ministers are the heads of 
the various administrative departments, and, at 
the same time, they are members of the majoriry 
party in the .Iegislature. Being in constant touch 
with the Opposition as well as in still closer 
contact with the members of their own party the 

67. As reported in The Times of hrdia. New Delhi, September 27. 1991. 
68. As reported in The Times of India, New Delhi, December 29.1981. 
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mini sters can feel the pulse of the legislature and 
through it the pulse of the public opinion and can ' 
thereby obtain useful cri ticism, in a friendly way 
of their measures. The members of the legislature 
can also call to the attention of the Government 
any grievance felt by their constituents and secure 
redress . The system, according to James Bryce, 
secures "swiftness in decision and vigour in 
action, and enables the Cabinet to press through 
for such legislation as it thinks with the confi
dence that its majority will suprort it aga inst the 
attacks of Opposition. " 60 

The essential feature of Parliamentary de
mocracy is a certain degree of moderation among 
the po litical parties, or what may be described 
political forbearance . The minority agrees that 
the majority should govern and the majority 
agrees that minority must criticise and even de
pose the Government if it can carry w ith it the 
majori ty in the legislature. The Oppositi on is the 
prospective Government and it understands and 
observes the niles of the game. as th e majority 
docs. The Government so arranges the parl ia
mentary programme as to give the due opportu
nity 10 the Opposit ion to disc uss anJ criticise its 
actions. The Government even becomes wiser by 
that criticism and arrives at a compromise. This 
is the essence of discussion and partiamenlary 
government succeeds par excellence in this re
spect. The si tuation of rUlhlcss opposition pre
vails only when extremi st and anti-democratic 
forces gain a substantial membership in the leg
islature which they proceed to terrorise and ridi
cule. Parliamentary system recognises and wel
comes differences and it provides the machinery 
for their expression . But these differences must 
not go so far as to make the work of Government 
iinpossible . Ifsuch things are allowed to happen, 
as they do in India, it is the end of parl iamentary 
democracy. 

In the 1950's and early 1960's India had 
the moral strength of a nation on the move. 
Jawaharlal Nehru, the first Prime Minister, nur
tured the parliamentary institutions and even his 
stout critics never disputed that he made a unique 
contribution towards strengthening the founda
tions of parliamentary democracy in India " The 
universal admiration Nehru commands on this 
score" explains Atal Behari Vajpayec, "was not 
because of any exceptional parliamentary skills 
that he possessed; it was because of his sincere 

69. Bryce, James. Modern Democracies, Vol . II, pp. 5 \0-11. 
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respect for Parliament and his regard for parlia
mentary propriety and procedures. " 70 Even 
when his dominance in Parliament was complete 
and the House of the People was often referred 
to as his "sounding board," Nehru sought to 
cany it with him on all important matters instead 
of imposi ng his will on it. He would neglect any 
of other responsibility but not attendance in Par
liament when it was in sess ion. Hiren Mukherjee , 
in his rem iniscences, Portrait of Parliament, re
called: "Till a few months before his death, 
l awaharla l Nehru dominated Pariiament.. .. This 
was not on account of any oratory ......... This was 
not on account of any mastery over the intrica
cies of procedure, which he never claimed. 
Rather it was on account of innate and unfail ing 
respect which he had for Parliament as the symbol 
of the people's power and as good a repository 
as could be devised of their collective wisdom in 
our kind of society ......... Respect for the House is 
the foundation of good Parliamentarianism
never to hedge or dodge, being ready to admit 
errors with grace and always come oul clean." 
When allegations of corruption were levelled in 
Parliament against Pratap Singh Kairon or K. D. 
Malviya or T. T Krishnamachari , Nehru's in itial 
response used to be of annoyance and anger. He 
felt that the Opposition "was unjustifiably pill o
rying colleagues of his for polit ical gain." But 
when the facts marshalled by Opposition mem
bers "seeped home to make it evident that here 
was in fact a prima facie case, Mr. Nehru did 
initiate inquiries against these three. Ultimately 
all three had to go. "71 He respected the Opposi 
tion point of view on many occasions and yielded 
to the criticism with grace. 

Undoubtedly , Parliament's functioning 
lef\ much.to be desired even during Nehru's time . 
Nevertheless, Nehru was greatly missed within a 
few years of his death. The decline of Parliament 
became so pronounced by the early seventies that 
the years under Nehru appeared in contrast as 
Parliament's "Golden period." The split in the 
Congress and proclamation of Internal Emer
gency in June 1975 inflicted a grievous blow to 
the parliamentary institution provoking a veteran 
to remark : • 'Our problem is no longer one of how 
to strengthen Parliament. We have now to save 
Parliament. " 

In their earnest effort to make Parliament 
a model of dynamism the.J:ounding Fathers en-

70. "The Decline of Parl iament." Express Magazine. I"dion Express (Sunday Edition) becember 6, 1981, p. I. 
7 t. Ibid. 
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grafted an innovation in the Constitution empow
ering Parliament to lay down additional qualifi
cations for becoming a member of either House 
apart from being qualified to be an elector.12 This 
provision according to Ambedkar, was intended 
to ensure that men of better calibre than an ordi
nary elector adorned both the Houses of Parlia
ment. But no additional qualifications to achieve 
that end have as yet been ftamed. Provision was 
also made in Article 80 <a) for the nomination by 
the President of twelve members of the Council 
of States consisting of persons' 'having special 
knowledge or practical experience" in respect of 
such matters as literature, science, arts and social 
service. This provision was intended to enable 
the Government to make available to Parliament 
the services of distinguished persons who were 
election shy and would not like to be involved in 
the rough and tumble of politics. Several eminent 
men in their respective fields adorned, generally 
in the first two decades the Council of States. But 
since 1971 , this pro"ision has been observed 
more by breach and without any respect to the 
ifltcntion of the Constitution-makers. Nomina
tions are now regarded as the choicest plums in 
the basket of the ruling party to be distributed 
among the faithfuls and discredited loyal par
tym.n at the polls. 

By all standards it has been acknowledged 
that the quality of debates in the House of the 
People (Lok Sabha) as well as interventions have 
gone down. One has only to recall how in the 
early days of the House the debates were not only 
scintillat ing but well-informed. This was not just 
because there were giants in the House in those 
days, but both on the Treasury and Opposition 
benches, individual members did a lot ofhome
work, prepared thoroughly before they spoke and 
acquainted themselves convincingly. In fact, 
many a member made his tenure in Parliament a 
period of self-education, a stint for enlighten
ment. Both among the ruling and Opposition 
members of Parliament one would find self-made 
specialists who took their job seriously and with 
a clear sense of devotion to the national interest 
as members of the highest legislature of the coun
try. 

But the quality of the membership has 
deteriorated over the years. For this the leader
ship of every political party is responsible. Party 
tickets for parliamentary elections are no longer 
given on considerations of merit, on the potenti-
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ality of a person to develop as a serious and 
dedicated member of the highest legislature of 
the country, but on consideration other than~ 
merit. The process of selecting candidates now 
is the usual routine recommendaiion of the State 
units to be chosen finally by the central parlia
mentary board oftl.e party. Invariably all parties 
selected their candidates on the bas is of their pull 
with the communal, caste and bloc votes. The 
Janata Party, till its disintegration, had a fi xed 
quota of candidates for each of its constituent 
units. In all elections since 1971, the personality 
of Mrs. Indira Gandhi became the only focal point 
of party propaganda. After the second split of the 
Congress in 1978, the faction headed by Mrs. 
Indira Gandhi became Congress <In~ira) and in 
the 1980 Parliamentary elections loyalry to Mrs. 
Gandhi during days of her political distress was 
the major criterion for serecting party candidates. 
Unflinching loyalty to a person is a unique norm 
for selecting party candidates and it has no par
allel in the annals of any country with a demo
cratic system of government. Such a criterion 
produces a breed of the sycophants and not par
liamentarians. They do not represent the people 
in the national forum but a single person whose 
behests they unhesitati ngly obey and follow. 
They, thus, sacrifice their independence ofjudg
ment and narrow their ho rizon of approach to the 
solution ofC.e national problems. Parliament is 
a deliberative assembly of one nation, with one 
interest, that of the whole nation. Sachchi
dananda Sinha, Provisional Chairman o f the 
Constituent Assembly, quoted in his inaugural 
address the words of Joseph Story : ........ "Repub
lics are created -theses are the words that I 
commend to you for your consideration--by the 
virtue, public spirit and intelligence of citizens. 
They fall when the wise are banished from the 
public councils because they dare to be honest, 
and the profligate are rewarded because they 
flaner the people in order to betray them." 
Sachchidananda Sinha' s wQrds have proved pro· 
phetic. A decade or so back Nani A. Palkhivala 
wrote that after thirty years of independence: 
"Indian democracy has reached the nadir be
cause in Qur average politician we have the pa
thetic amalgam oflack of true intellect with lack 
of character and lack of knowledge. "7) 

Sir Ivor Jennings has succinctly analysed 
the role of the Opposition in a parliamentary 
system of government. The Government govems 

72. Article 84 (c), . /' . 
73, "Has Ihe Constitution F.iled 1" Nani A. Palkhivall. 1he I/lus/raIN JYuk/yoJlndia, Bombay, September 16. 1979. 
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and the Opposi tion criticises. "Failure to under-. 
stand this principle," he lamented " is one of the 
causes of the failure of so many o f the progeny 
ofth'e Mother of Parliaments and of the suppres
sion of Parliamentary government by dictator
ship." Attacks upon the Government and the 
individual min isters are the functions of the Op
position. It adopts Sir Toby's advice "so soon 
as ever thou seest him. draw; and, as thou drawest. 
swear horrible." That duty is the major check 
which the Constitution provides upon corruption 
and defecti ve administration . It is also the means 
through which indi vidual injustices are pre
vented. The House of Commons, Jennings points 
out, 'is at its best when it debates those individual 
acts of oppression or bad faith which can never 
be completely overcome in a system o f govern
ment which places responsibi lity on such minor 
offic ials as pol icc officers. It is the public duty 
of the Opposition to raise such questions . It is a 
duty hardly less importa nt than that of Govem
ment." 

The ro le of the Opposition which Sir Ivor 
Jennings emphasises relates to a country with 
{\va-party system as it had till r~cently in Britain. 
However. there are still two major part ies. Can· 
servativc and Labour, and among them the Gov
ernment al ternates one in power and the other in 
Opposiiion. India has a mult ipl e-party system 
with onl y four recognised national parties and a 
score of others including the regional parties. 
Opposi!ion is, therefore, a mol ley of groups wi th 
no unity of pu rpose or ideology to hold them 
together fo r a concerted ac tion. Di sraeli believed 
that ""no government can long be secure without 
a formidable Opposition." The Opposition par
ties and groups in India arc so sharply divided 
among themselves that they do not see, as they 
had not seen before unlil 1977, any chance of 
their being able to come to power in the foresee
able future . The Janata miracle of 1977 is not 
li ke ly to repeat itself. This psychological factor 
affects !he thinking and strategy o f the Opposi
tion. 

When the Congress was at its crest after 
1971 parliamentary elections, the Party President 
Dev Kanta Barooah said: "Our country can do 
withou! Opposition. They are irrelevant to the 
history of India." The second part o f this obser
vation is all too sadly true in practice. In Britain, 
according to the ancient theory. service in the 
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House of Commons is like a jury service, not a 
right but duty. In India, the politicians are driven 
always by the quest of obvious authority. In a 
status conscious society, as India is, politicians 
are incapable to grasping that a subtle form of 
power can also be exercised by those who do nol 
hold ministerial office. Self-seeking men oflim
ited vision view the Opposition "as the refuge 
for failure and the nursery o f frustration. They 
fail utterly to realise thaI those who oppose also 
serve a valid purpose in a parliamentary democ
racy." 

The fi rst part of Barooah's commenl is 
irrelevant in the context of the parliamentary 
system of government that the Constitution cs· 
tablishes and shall remain so as long as such a 
system endurcs. Opposition is the life blood of 
the parliamentary government. The Janata Gov
ernment in 1977 recognised the indispensability 
of the Opposition by recognising the leaderofthe 
Opposition, Y.B. Chavan, who Icd Ihe Congress 
Parliamentary Party. He was paid a salary from 
the exchequer and \vas given the status of a 
Cabinet Minister. The Congress( l) ruling party 
did nol abandon this pract ice and it is well· 
trenched now. But the effectiveness of the Oppo· 
sition does not exist in the mi dst of mult itude of 
Opposition part ies and gro ups and, particularly, 
when a regional party, Tclugu Desam, consti 
tuted the largest Opposition group in Ihe Eighth 
House of the People (Lok Sabha). They were 
strange bed fellows to combine them together. In 
a vain bid to form an alterna ti ve to Congress (I) 
various conclaves and conferences were con
vened during the many years suggest ing even a 
confederation o f the non-Congress (I) Opposilion 
parties, but insumlOuntable hurdles plagued 
their efforts at every stage. An "Activist, " 74 

writing under the caption "What must Opposi
tion Do ? Other than Heckle the Govcmment,' ," 
suggested, infer alia, "What we in that loosely 
called collectivity, the 'national opposition' necd 
to do urgently is above all to regain our identity. 
Only then can our purpose and role follow, and 
only then credibility be restored, not other
wise. __ .Our public image is even worse. __ .People 
are not ready yet to put dest inies into our hands 
again. " 

An important feature of a successful par
liamentary system is a certain degree of modera
tion among the politi""l part ies and accordingly, 

74. An important leader of he Opposition .. Activist" wrote under a pseudonym SO that the propositions, he suggesled, may 
be considered independently of who he was and which group he belonged 10. 

75. The Times 0/ Indio. New Delhi, July 30, 1986. 
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both the party in power and Opposition should 
understand and observe the rules of the game. A 
simple practice of British politics, is, "If you 
wish to govern, you must show yourself to be 
governed." This rule acts as a powerful and 
valuable stimulus both to the majority and the 
minority. Just as the party in power must recon
cile differences with the Opposition in o rder to 
ensure a stable government representing public 
opinion and to win approbation of the electorate 
who gave them the mandate to govern, similarly, 
the Opposition must remain moderate and sensi
ble, if they are to win approval as an alternati ve 
government. When political parties become in
tolerant of one another and virulent in opposition 
and attacks, orderly government cannot exist. For 
the success of the Parliamentary system of gov
ernment rational and responsible Opposition is 
as necessary as the rational and tolerant majority 
imbued with the sense of give and take . 

That precisely does not exist in India. The 
ruling party is intolerant and irrational in its 
aRiroach and the Opposition, no matter what its 
la6'el is, resorts to every trick, every method of 
obstruction and fil ibuster. And if everything else 
f. ils even force may be applied. It also claims its 
rights to go to the streets and organise agitations 
against the Government in order to achieve its 
objective. What began in the sixties in the afte r
math of the Sino-Indian border confl ict, as out
bursts of anger and frustrati on of an Opposition 
then venting the national mood in Parliament, has 
over the years become a recognised parliamen
tary practice. Pran Chopra gives a graphic picture 
of the functioning of the House of the People. 
He writes, "It should make a true democrat weep 
to see what happens daily on the fl oor of Parli a
ment, especially the Lok Sabha. Pandemonium 
has become a daily event, with members out
shouting everyone instead of trying to outargue 
anyone. Defiance of the Speaker has become a 
habit with some, disregard of the rules a habit 
with many. InteITUpting one another is more the 
rule than the exception, and the resulting din 
overpowers everyone's ability to think. " 7. 

But what happened in the House of the 
People -in a brief first session of the Seventh 
House of the People shall perhaps remain un
precedented. A group of young ruling party mem
bers resorted to obstreperous heckling of some 
of the more important Opposition members on 
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practically everyday, sometimes even when the 
Leader of the House was present. Not a single 
senior member of the ruling party made an effort 
to control their partymen. Indeed, they seemed 
to otTer encouragement by their own comments 
about the Opposition. Frank Anthony (Nomi
nated) had, earlier, mentioned that the House had 
sometime tended to become what he called a bear 
garden. " It has been a matter of sadness to some 
of the senior members that certain members al
most specialised in an attitude of defiance of the 
chair." He also stated again that "there might be 
a tendency, because of its overwhelming 
strength." In the Eighth House of the People the 
discussion on the "Bofors Kickbacks" issue, the 
Opposition charges were sometimes explicitly 
stated but were more often insinuated with a 
viciousness rarely seen before. Ajoy Biswas, the 
CI'M member from Tripura; went down in his
tory as one who had been suspended for the entire 
session. When the Speaker asked Defence Min
ister K.C. Pant to read the motion on the Bofors 
panel, he rushed to the well of the House and 
snatchcd the papers from him. The Eighth House 
of the People truly touched its nadir in July-Au
gust 1987. 

The Council of States was seen by the 
Const itution-makers as a foil to the tyranny of 
the majori ty entrenched in the House of the Peo
ple. The elders in the Council we(e expected to 
bring to bear on the legislative business a measure 
of detachment and freedom from partisan pas
sion. But these expectations were soon belied. 
The working of the Council of States has not been 
substant ially different from the Lower House. 
The proceedings of the Upper House are as bois
terous as in the Lower House. The sharp clashe , 
between the Chairman, who also was the Vice
President oflndia, and Piloo Mody, Leader of the 
Janata Party and the Leader of the House Pranab 
Mukherjee, who also was the Finance Minister, 
and the indecorous language used by them to
wards the Chair, has, perhaps, not a parallel even 
in the House of the People ... 77 

Two results flow from the above analysis 
: the apathy of the members in the transaction of 
the business of Parliainent and its shrivelling 
sessions. Both are interconnected and impor
tantly contribute to the decline of Parliament. 
Parliament in India has its own clearly set-ou~ 
Rules of Conduct and Procedure as the Mother 

76. "The Twilight of Parliament," The Tribune. Chandigarh. September 8, 1978 . 
77. See ante. 
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of Parliaments has May's Parliamentary Prac
tices. The only difference between the two is that 
while working in the British Parliaments their 
observance is the rule, their breach the exception. 
In India, it is just the other way round. No other 
Parliament has a so-called Zero-hour 78 which 
begins at the end of the Question-bour. While the 
Presiding-Officer is calling upon Ministers to lay 
papers on the table, there may be many as two 
dozen members on their feet clamouring for his 
anention to make statements on matters of public 
importance, special mentions, call attention mo
tions or points of order. It is free play for all and 
the rules are cast to the winds. The pleadings of 
the Speaker that they should speak one by one 
arc of no avail. Speaker Balram Jakhar's admis
sion that the image of Parliament must be pro
tected led to the thinking that Zero-hour might be 
abolished. But members are not prepared to sur
render their this cherished right of redressal of 
grievances. The then Bharatiya Janata Party 
President, Atal Behari Vajpayee, said at Vijay
awada on September 13, 1982, that any attempt 
to do away with the Zero-hour in Parliament 
would be stoutly resisted by the Opposition. He 
maintained that it was an Indian innovation 
which "would help accelerate the pace of soc io
econom ic transfonnation."79 But no onc reali ses 
that every minute of l?arliamentaryC~cssion is 
es timated to cost the exchequer about Rs. 800.8· 

Question-hour is the most effective instru
ment in a parliamentary democracy for seeking 
infonnation from the executive. Questions asked, 
oral or written, bring to light the activities of 
government and subject the Government to pub
lic scrutiny, and this is, according to Herman 
Finner, "The fundamentally characteristic way 

, of keeping the Cabinet painfully sensitive to 
publics opinion."" The proceedings of each 
House of Parliament in India begin with the 
Question-Hour. Twenty questions are listed for 
each day and it is rare that more than four are 
taken up in the hour scheduled. While the ques
tioner is putting his or her supplementaries, a 
dozen or more hands are raised to catch the eye 
of the Presiding Officer. There are cries from the 
different corners of the House addressed to the 
Speaker, "Look this side, Sir! And this side too 
! Why do you always look right or left and never 

78. See ante. 
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in the front ?" Supplementaries usually take the 
form of speeches with Jots of interruptions. The 
requests from the Speaker not to make specches 
but ask questions remain unheeded and his ad
monitions go unheard. Tempers are frayed, un
parliamentary expressions are used .and ordered 
to be expunged. They are expunged from the 
record and banned to the Press, but hundreds of 
visitors in the galleries o f the House everyday 
hear them and spread vastly exaggerated ac
counts of what transpired in the House. It lowers 
in the public eye the dignity and prestige of 
Parliament and, ipsofaclo. of the representatives 
whom they had elected. 

Equally disquieting are the twin tendencies 
of absenteeism and thin attendance. I 'Sometimes 
jllst five members conduct the business", H. V. 
Kamath observed in March 1979 while a Busi
ness Advisory Committee Report was beeing 
discussed. ,. H~aven help us for democracy can
nOI go on at this rate," he commented with 
feeling. Professor P. G. Mavalankar had in that 
same discussion explained' 'quite a large number 
of our fr iends" come only when they had to speak 
in a discussion. "They then attend, speak and go 
away." He added" I suppose all of us ought to 
take things scriously ...... Jt is only a microscopic 
minori ty who take Parliament seriously and who 
sit in the llollse from say, 10.30 a.m. to 6.30 
p.m." The Minister of Parliamentary-Affairs 
agreed with this . He said, " I agree there are 
Hon 'ble members who si t through in the House 
and there are others who come, sit for some time, 
and then go away." This was, he added, .. a 
question which should be posed to the conscience 
of all members." A House of People (Lok Sabha) 
bulletin had in March 1979 suggested, citing 
previous ruling of the Speakers, that it was a 
breach of Parliamentary etiquette and a discour
tesy to the House for members to come in only 
to make a speech and go away, and it had no effect 
at all on the Honourable Members. 

This casual attitude of members towards 
the proceedings of Parliament is embarrassing to 
the Government and so often Ordinary Bills and 
even Constitution Bills had collapsed. The 46th 
Amendment Bill collapsed because a large Dum
ber of members belonging to the ruling party ha<j 
been in Parliament at the time of the division, but 

079. As reported in The Hindustan Times. New Delhi, Septemocr 14, 1982. 
SO. This was revealed by Shyam Lal Yadav, Deputy Chairman oftheCouncil of States (Rajya Sabha) in his Key :,.;e address 

on "Question hour : how to make it more effective." As reported in The Times o/India, New Delhi, January 23, i :'~3. 
g J. Finer. Herman. Govenune1tl o/Greater European Powers. p. 162. 
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not in the House. The 47th Amendment Bill faced lent and disorganised ruling party by mustering 
the same fate as befell the 46th. The First, Sev- quorum of its own and the most controversial 
enth, the Seventeenth and Nineteenth Constitu- Postal Amendment Bill would have foundered 
tion Amendment Bills had earlier fallen through on the floor of the House of the People. 84 

for want of the prescribed majority. When the guillotine was applied in the 
Even during the discussion on the Punjab House of the People (Lok Sabha) debate on 

crisis, a crucial issue agitating the nation and on budgetary demands for Ministries and Depart-
the resolution of which depended the unity of the ments, the executive was allowed to get away 
country, there was perceptibly high rate of ab- with the authority to spend during 1987-88 more 
sence when the Home Minister spoke. If the than Rs. 21 ,000 crores without Parliamentary 
House was not adjourned it was not because more scrutiny. It was then a record, for the demands of 
than the requisite number of 55 members was as many as 20 Ministries and four Departments, 
presentS' but the Speaker who alone has to decide including Industry, Commerce, Planning and 
on the quorum thought it discreet not to press for Programme Implementation, Textiles, Food and 
it. 83 The Postal Amendment Bill, which sought Civil Supplies, Steel and Mines, Surface Trans-
to reduce one of the vital fundamental rights port, Tourism and Health and the enlire range of 
conferred on a citizen by Article 19 of the Con- science subjects consisting of Atomic Energy, 
stitution, was passed when ·only 20 members Space, Ocean Development and electronics, 
were present in the House. In case the President could not get a chance to be considered. The 
had assented to this bill, it would not have been number of Ministries whose demands the House 
a legally enacted measure and its validity was was able to discuss in some detail were just 10 
liable to be challenged in acourt of law on that and it might have been even less, had not the time 

~ground. During the debate on the President's for putting an end to all discussions on demands 
address (1987)-Ihe major debate which is gen- been extended by two sittings. During the Budget 
erally taken up first during the budget scssion- session in 1986, the House discussed at length 
one could see a lack of quorum, though this the demands for II Ministries and five Depart-
embarrassment was. ignored. ments. The previous year (1985), the figure was 

This is not a recent development. This 15 Ministries and five Department. In 1991 the 
irresponsible absenteeism has been increasing guillotine cut short the debate on the demands for 
overthe years and there are absolutely no extenu- grants of various Ministries except five Minis-
ating circumstances in defence of this conduct of tries. This was claimed as an improvement on the 
the members of Parliament. They are paid fairly Lok Sabha's performance in 1990 when it had 
well and their perks are considerable. They are a detailed examination on the functioning of only 
extremely touchy about their privileges, perqui- · four Ministries. In 1992 demands of seven Min
sites and other trappings that go with their high isters could be discussed and 35 guillotined in
status and they can be pugnacious in defence of volving demands totalling Rs. 233, 398 crores. 
these. But their attitude towards the rightful role This sorry state of affairs continues unabated year 
that the great institution of Parliament must play after year. 
has become despairingly cynical. They do not It is hardly a happy development that the 
seem to bother even if the august Bouse does not number of Ministries and Departments whose 
meet. This, unfortunately, is true as most of the budgetary demands the House of the People is 
Treasury benches, enjoying even a virtual four- able to discuss in details keeps dwindling. 
fifths majority, as of disparate Opposition Speaker Balram Jakhar was himself exercised 
groups. Otherwise, a vigilant Opposition could over this development not long ago and spoke 
have easily embarrassed the complacent, indo- more than once of the need to ensure genuine 

82. Article 100 (3) of the Constitution provides that tne quorum to constitute it meeting of either House shall be one-tenth 
of the lotal number of the members of the House. . 

83. Article 100(4) states that if there is no quorum, it shall be the duty of the Chairman or Speaker or person acting as such 
to adjourn the House or 10 suspend the meeting unlillhcre is a quorum. 

84, The Congress (I) Parliamentary managers took a serious view of the large-scale absence of party members. In what is 
described as a strong plea for taking Parliament seriously. the Minister of Parliamentary Affairs (H.K.L. Bhagat)-,'~rote 
to all party members (Marth 1987) to guard against absenteeism. The letter was supplemented by verbal exhortatLons. 
It had been suggested that the members should not leave Delhi during the session without informing party whips and 
that too if they had pressing reasons. While in Delhi, they should make it a point to be prescnt in the House. If that was 
not possible, they should be in Parliament House to be able to respond 10 the quorum bell. The con ... eners of the State 
Committees were urged not only to ensure that the members from their respective States attend. but also in monitoring 
the response to his exhortations. 
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parliamentary scrutiny of the Budget through 
Standing Committees. 

S. N. Mi shra, a senior lanata Member of 
Parliament, complained in the 1979 Budget Ses
sion of the House of the People that duration of 
Parliament's sessions has oflate been shrinking. 
He also complained that of the available time 
too little is being devoted to budgetary control 
and policy debates and too much to other less 
consequential matters. The Leader of the Oppo
sition, C. M. Stephen (Congress I) supported 
Mishra, Atal Behari Vajpayee also complained 
of shrivelling sessionsofParliament.85 A resolu
tion passed at the instance of the General Pur
poses Committee of Parliament in 1955, laid 
down criteria for the duration of sessions . By and 
large these recommendations werc followed until 
1980. As against an average of25 weeks per year 
in earlier days, it only met for 19 weeks in 1980 
and 2 1 weeks in 198 1. "By itself, this curtail 
ment in the duration of Parliament's sessions," 
says Ata l Behari Vajpayee,"would seem a minor 
matter. But in actual fact, il is symptomatic o f the 
prese~t Government's allergy to parliamentary 
accountability, bordering on contempt for the 
instituti on and a desire to limit its role." 86 8lH 

will extension Ifl the duration of Parliament sen:c 
any uscfu I purpose in the presence ofabscntce islll 
and thinness in attendance except a tollQ,n the 
exchequer ? 
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It is time that Parlilament itself decided on 
how to improve its own fun·ctioning. As Speaker 
Balram lakhar suggested and some Members of 
Parliament are also seriously concerned over this, 
for going in for the Committee system; that each 
Member is attached to one or morc Committees 
dealing with a specific subject and they would 
specialise in the subject concerned with the he lp 
and cooperation of the Mini stry concerned. This 
would perhaps faci litate more serious function
ing by the Member while the duration of the 
plenary session could be gainfully reduced. 

Whatever be the remedy, the present mal
aise of conspicuous absenteeism of Members of 
Parli ament must be sternly checked and here the 
Opposit ion must accept its due share for this 
sord id sta te of affairs. When Athens was a de
mocracy then a Greek dramatist, Ari stophanes, 
sa id about its people : 

" It 's your fault , people of Athens who li \'e 
On public money. but a ll you think about 
Is private ga in , every man for himself." 
Ob\·iously Aristophanes meant the politi-

cians of Athens who were losing the essence of 
democ racy whi le they were still working a demo
crat ic constitu tion. It is equally applicable to 
parliamentarians in Indi a because their functions 
and perfo rmance is betrayal o f the tnlst reposed 
in them by the Y351 concourse of humanity that 
voted them to be their representatives. 
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CHAPTER XI 

The Supreme Court 

Constitution of the Supreme Court 

The Constitution provided for Ihe estab
li shment of a Supreme Court of India consisting 
of a Chief Juslice and unlil Parl iament by law 
provided a larger number, not less than seven 
Judges. The Supreme COU I1 (Number of Judges) 
Act, 1956, raised the maximum number of Judges 
to ten and this number was again raised in 1960 
to fOUl1een including the Chief Juslice, The Su
preme Court ('t\umber of Judges) Amendment 
Act, 1977, provided thaI the maximum number 
of Judges, excluding Ihe Chi ef Juslice. shall be 
17. It has since been increascd to 26. 

There is no minimum number of Judges 
fixed bythe Con:ititution. ex cept for the provision 
in Al1icle 145 relaling 10 Rules o f Coul1 . Clause 
(3) of this Anicle prov ides that the minimum 
number of Judges who arc to sit for the purpose 
o f deciding any case invoh 'ing a substanl ial ques
tion of law and to Ihe interpretation of the Con
stitution or for the purpose of hearing any re fer
ence under Anic1e 143 , advi sory jurisdiction of 
Ihe Coul1, sholl be fl ,·e . Thc Consli tution (FoI1Y
second Amendment) Act, 1976, inserted a new 
Al1icle 144A which provided thallhe minimum 
number of Judges constitu ti ng the Bench for 
disposal of quest ions relati ng to the constitutional 
validity of laws would be se"en . But 'he Consli
tution (Fol1y-third Amendment) Aot, 1977. omil
ted .Al1icle 144.-\ Ihereby restoring the original 
posllion.Al1lcie 145 (2) empowers the Supreme 
Court, wllh the approval oflhe President , lo make 
rules, subject to the number of fi ve Judges con
stinning a Constitutional Bench, the minimum 
number of Judges who are to sit for any purpose, 
and may provide for the powers o f single Judges 
and Division Courts. Rules of the Supreme COUI1 
provide that subject to olher provisions of these 
rules, every cause, appeal or maner shall be heard 
by a BenC;l ~ : !'! sisting of not less than ' three 
Judges nominated by the Chief Justice. 

. Ifat any lime Ihere is no quorum of Judges 
available to conlmue or hold any session of the 
Supreme COUI1, the Chief Justice of India, may, 

with Ihe previous consent of the President and 
after consultation with the Chief Justice of the 
lligh Court concerned. re~uest a Judge of the 
High Court, qualified to be a Judge of Ihe Su
preme COUI1, to anend the sittings of the COUI1 
as an ad hoc judge for such period as may be 
necessary. He sholl remain a High Court Judge 
and his duties at the Supreme COUI1 are addi
lional , bUI during hi s attendance at the Supreme 
COUI1 he has a ll the jurisdiclion, powers and 
pri "ilcges of a Supreme Court Judge. 

The Constinltion a lso. provides thaI the 
Chief Just ice of India may at any lime, wilh the 
prenous consent of tht! President, request any 
pason who has held the office of a judge of the 
Supreme COUll or of the Federal Court or who 
has held the office ofaJudge ofa High Court and 
IS duly qualified for appoinlmenl as a Judge or 
the Supreme Court 1 to sit and act as a Judge of 
the. Sup~cmc Court. While so sitting and acting 
hI! 15 entitled to such allO\vances as the President 
may by order delermine and has all the j urisdic
tion. power and pri vileges of a Judge of the 
Supreme COUI1, " but shall not otherwise be 
deemed to be, a Judge of that Court." It is im
pOI1. nl to note that while absence of a quorum of 
the pern,anent Judges of the Supreme COUI1 is a 
cond ition for the appointment of an ad hoc 
Judge, there is such condition when a retired 
Judge of the Supreme or Federal Court ora person 
who held the office of a Judge ofa High Court is 
requesled to sit and act as a Judge of the Supreme 
COUI1. He may be asked to sit and act at any time 
by the Chief Justice with Ihe previous consent of 
the President. 

A person to be appoinled a Judge of the 
Supreme COUI1 must be a citizen oflndia and has 
been a Judge of one or more High Courts for five 
successive years or an advocate of one or more 
High Courts for ten suc.cessive years or is, in the 
opinion of the President, an eminent jurist. Every 
Judge of the Supreme Court is appointed by the 
President by warrant under his hand and seal aller 
consultation with such of the Judgc,'Of the Su-

1. I II~rted by the Comlitulion (Fificcnlh A,mendmc:nl) ACI, 1963. 
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preme Court and of the High Courts as the Pres'- . 
dent may deem necessary for such a purpose, but 
the Chief Justice of India must always be con
suited. 2 A Judge holds office until he attains the 
age of sixty-five years .) He may, by writing under 
his hand addressed to the Pres ident, res ign his 
office.4 He is also liable to be removed from his 
office by an order of the President after an address 
by each House of Parliament supported by a 
majority of the total membership of that House 
and by a majority of no t less than two-thirds of 
the members of that House present and vo ting has 
been presented to the President jn the same scs· 
sia n for such removal on the ground of proved 
misbehavior o r incapacity.s Parliament may 
regulate by law the proCCJUiC for the presentation 
of the address a nd for the investigation or proof 
of the rnisbeh3\' ior o r incapaciry o f:1 Judge. No 
person who has he ld office of a Judge o f the 
Supreme COli rt sha ll plead or act in any coun or 
before any authority within the terri tory of India 
3ftcr ret irement or resignation or remova l from 
office . Befo re entering upon hi s o ffice a Judge 
make:s and subscribes before the Presiden t or 
some other person appointed in that beha lf by 
him an oath or a ffirmation that he shall to the 
best o f hi s ab ility, knowledge and judgment per
fonn the duties o f his omce 'sith011t fear or 
favour, affecti on o r ill wil l and that hL~vi li uphold 
the Constitu tion and the la\\'s. 

Appointment of Chief Justice 

The appointment o f A .N. Ray, a sitting 
Judge of the Supreme Court, as Chief Justice o f 
India, on the retirement of S.M. Sikri in Apri l 
1973, in supersess ion of three others,6 who were 
senior to him on the Bench, prec ipi tated an un
precedented s ituation in the history of the Judi · 
c iary in India. The three Judges \",hose claims to 
the omce o f the Chie f Justice were overlooked 
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res igned. In Parliament and elsewhere. there was 
a sharp reaction totheappointment of Justice Ray 
with accusations of political motivation behind 
it. The Supreme Court Bar Association as also 
the Bar Associations of High Courts in all the 
States, barring a sprinkling of individual mem
bers, passed resolutions protesting against the 
act ion of the Union Government. The resentment 
was more bitter when Justice M.H . Beg super
seded Justice H.R. Khanna early in 1977. 

Article J 24(2) provides for the appoint
ment of Judges of the Supreme Court by the 
Pres ident a fter consultation with the Chief Jus
t;ee o f Ind ia and such of the Judges o f the Su
preme Court and High Courts in the States as he 
may dcelll necessary. But no such provision ex
ists in the mattcr of appoin tment of a Chief 
Jus ti ce. Hitherto the practice was to appoint the 
sc nionnost Judge of the Supreme Court as C hief 
Justice in consulla tion with the retiring Chief 
Justice. In the appoi ntment of Justice Ray this 
practice was not fol lowed and the retiring Chief 
Justice, ·S. M. Si kri, was never consulted at a ny 
stage, Ch ief Justice Sikri came to know of the 
appointmen t, ~s he said in a statement, only 
through the news broadcast by the All India 
Radio, Delhi station.7 A po int of law was raised 
in the Delhi High Court in respect o f Ray's 
appoin tment. The petitioner prayed for a wri t o f 
quo \\'arl'alllo against the Chief Justice o f Ind ia 
on the grou nd that the appointment of Justice Ray 
was in violation of Article 124 (2) as the manda· 
tory consultation was no t made and as the rule o f 
seniority, wh ich inheres in that Article , was not 
followed and that the appointment made was 
f1Ialajide. l3y the lime the writ petition was fil ed 
the Judges who had been superseded resigned and 
the pelit ion was rejected, 

The Law Commission, chaired by M. C. 
Setalvad and containing such distinguished 

2. Tht.' Chief Justice oflndia, Y. V. C~J "drachud, e\ preiSec the opinion that the prl'valhng system ofappointOlent of Judgcs 
dcsl.'n cd a ··decent burial. " He suggl'::olcd (hat the :t.' ~ por. s! bl li'y ofr('c,'rnrnc nJing names for appoi ntments that at preSen! 
rested exclu si \cly on the discretion of the Chie f Justice , be entrusted 10 a body \>ohich may inc lude three Judges, two 
members of the b3r, two rc.-present3ti\·es of the Governmcn t, and two nominees of the Opposition. The idea was to make 
merit a criucal criterion by making the selection proct.' ''s an OfXn one. Justice r .:--.I . Bhagwat,too, fell that the existing 
constitutional prov isions wcre nOt adcq1Ja:e. lnstc3d, there shou ld be a collegium to make recommendations. He did not 
spl'll ou t its composilion. Bul a committee on the refom)s of the Ind ian legal s)'stem, at lhe conference organi sed by the 
IndIan Law Insti tute under Ihe chainnanship of Soli SNabjee. suggested sell ing up a collegium comprising the Chief 
Justi ce o f India and three scniormost Judges should decide upon the appointment of Judges and Ihe deci sion of the 
collegium should be submiued to the Presidt'nl and il must be binding on the Government o f India. 

3. The Const itut ion (Fifleenth Amendmenl) Act, 1963. inserted clause (2A) in Article 124 pro\'iding that the age ofa Judge 
('I fl he Supreme Court shall be detennined by such authority and in suc h manner as Parliament may by law provide. 

4. Justice Baharull slam resigned in January 1983 in order to contest a House of the People seat :n Assam due 10 be held 
in mid· February 1983. 

5. Article 124(4). 
6. Justices J.M. She lat. K.S. Hegde and A.N. Grover. 
7. The Tribune. Chandigarh, April 29, 1973. 
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members as G. S. Pathak, S. M. Sikri, M. C. 
Chagla, N. A. Palkhivala, had urged in 1958 that 
succession of an office of this character (Chief 
Justice) should not be "regulated by mere sen· 
iority. " The Commission emphasized the point 
that a successful Chief Justice needed qualities 
of leadership and administrative ability not ex· 
pected of his associates, however erudite and 
senior in their tenure in the Court, They even 
made a special plea for youth "carrying a fresh· 
ness and vigour of mind which have their advan· 
tages as maturity and experience flowing from 
age." They suggested the possibility of taking a 
person from "outside;" preferably from the 
Chief Justices of the various High Courts or 
outstanding Judges of such Courts. The Commis· 
sion observedJ "It is therefore necessary to set a 
healthy convention that appointment to the office 
of the Chief Justice rests on spec ial consideration, 
and does not as a matter of course go to the 
senionmost puisne Judge." The Study Team of 
th~Admjnistratjve Refomls Commission, whose 
Chainman e.O. Oeshmukh was, recognised thi s 
point and recommended that "seniority·based 
elevations resulting in markedly short tenures," 
as in the case of the Chief Justice , should be 
altered. 

At 61, Justice Ray had a tcnm close to four 
years in contrast to weeks and months which 
Justice 'Shelat and Hegde could look forward to 
if they had been appointed in succession accord· 
ing to the convention of seniority while the third 
of the superseded Judges, A. N. Grover, would 
had enjoyed a longer tenure than Justice Ray if 
he had been selected. The Government, once it 
decided to break the sequcnce.ofseniority, prob· 
ably decided to go in for what it considered to be 
the most suitable choice. 

The seniority convention has not been fol· 
lowed in the appointment of Chief Justices of 
High Courts or to elevation from High Courts to 
the Supreme Court.' The seniority rule in the 
appointment of the Chief Justice of India has, 
therefore, no legal basis. But it is fair enough to 
question the timing of the Government's decision 
to break with the convention and practice of all 
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these years. Although the Government had ac
cepted the Law Commission's recommendations 
in 1960, it had not felt it necessary to put the same 
in efTect until April 1973, except in the appoint
ment of P. B. Gajendragadkar as Chief Justice 
under more extenuating circumstances. Nowhere 
is a convention so suddenly thrown to the winds, 
remarked Justice M. Hidayatullah, "immedi
ately after the delivery of the judgment." Shelat, 
Hegde and Grover were members of the thirteen
member Constitution Bench which heard the 
Kesavananda Bharali case and delivered the 
judgment on April 24, 1973. The intentions of 
the Government became suspect and a wild cry 
went around the country that the Government 
was penal ising the Judges for their independence 
and impartiality. 

A public controversy on the appointment 
of the Chief Justice again started much earlier to 
the retirement ofM. H. Beg on February 22, 1978. 
The two senionmost Judges were Y.N. Chandra
chud and P. N. Bhagawati. Fifty-two public men 
and advocates in Bombay'issued on January 6, 
1978 a memorandum questioning the desirahi I ity 
of the Union Government appointing either Jus
tice Y.V. Chandrachud or Justice P. N. Bhagwati 
as the Chief Justice of India on the ground that 
in their view they did not qualify for this office 
of the highest importance, because both had de
cided against the citizen and in favour of the State 
in the Habeas Corpus case during the Emer
gency." 10 

In a separate Press statement, M.e. Chagla 
too argued against the appointment of Justice 
Chandrachud because of his "misdeed" during 
the emergency wh ich "is a very grave one" 
because he held in the Habeas Corpus case along 
with his three other colleagues and against the 
emphatic opinion of his senior colleague, Mr. 
Justice H. R. Khanna and nine High Courts, that, 
by reason of the Presidential decree suspending 
Article 21, no one had the right to move Courts 
for a writ of habeas corpus against his order of 
detention, however illegal, unjustified or mala 
fide the order might have been. He appealed even 
to Jayaprakash Narayan "to raise his voice 

8. A.N. Grover was appointed to the Supreme Court in 1968 when two other Judges, including the Chief Justice. were 
seniorlohim in the Punjab and Haryana High Court. Ranjil Singb Sarkaria of the same Court was elevated to the Supreme 
Court Bench leaving behind many Judges. including the Chief Justice, senior to him. J.R. Madholkar, a Bombay High 
Court Judge, was appointed Supreme Court Judge in 1960 superseding all the Chief Justices of High...Courts in India, as 
his position amongst permanent judges of the various High Courts was at No.7. A.N. Ray came to the Supreme Court 
su~rseding many judges of the We'st Bengal High Court. 

9. Among the signatories were S.M. Joshi, A.D. Gorwala. Mn. Durga Bhagwat. Marathi Writer, AJ. Samson, a retired 
Judge, Ram lethmalani, Iqbal Chagia. A.G. Noorani, Anil Diwan, S.K. Mukherji and R. Mathalonc:. 

' 10. ' As reproduced in The Times of India. New Delhi, January 7, 1978. 
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against what might be considered as a national 
disgrace and I also appeal to our Prime Minister 
(MoraJji Desai) to intervene and not to pemlit 
this appointment to be made which is contrary to 
the highest standards of judicial office."" But 
the Government appointed Justice Y.V. Chan
drachud to succeed Justice M. H. Beg as Chief 
Justice of India and upheld the principle of sen
iority. In pursuance of thi s principle P. N. Bhag
wati succeeded Chandrachud and R. S. Pathak 
succeeded Bhagwati on his retirement on Decem
ber 31, 1986. Ranganath Mishra succeeded Chief 
Justice Pathak and K.N. Singh succeeded Mishra . 
K. N. Singh had a tenure of just two weeks. He 
was succeeded by Chief Justice M. H. Kania. 

The Law Commission's 80th Report on 
"the appointment of Judges" was presented to 
the Council of States on January 28, 1980. The 
Report was prepared by its former Chairman, 
Justice H. R. Khanna.12 It recommended that the 
principle of seniority should bc strict ly fol lowed 
by the Govemment in the appo intment of the 
Chief Just ice of the Supreme Court. The Com
mi ssion said that departure from this principle in 
the past had aroused controversy and a lTected the 
image of the office of the Ch ief Ju stice. It was 
observed that "The vesting of unbridled power 
in the executive to dt:part from this princir le may 
be absurd." The Comm issiqy suggested that, if 
at all, the Govemment proposes to depart from 
this principle of seniority, the matte r should be 
referred to a panel consisting of all th'e siting 
Judges of the Supreme Court. In case of differ
ence of opinion, the decision of the majority view 
would prevail. 

AS . for the other Judges of the Supreme 
Court, the report suggested that the Chief Justice 
of India should consult two o f his senionnost 
colleagues before recommending a name. His 
recommendation to the President should repro
duce the views of each of them. Any recommen
dat ion of the Chief Justice which carried the 
concurrence of his two seniormost colleagues 
should normally be accepted . The Commission 
also suggested that "no one should be appointed 
to the Supreme Court as Judge unless for a pe riod 
of not less than seven years he has snapped all 
affil iations with political parties and unless dur
ing the preceding period of seven years he has 
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distinguished himself for his independence, dis
passionate approach and freedom from political 
prejudices, bias or leaning.'.' Merit alone should 
be the consideration for the appointment of 
Judges and no consideration should be shown to 
the fact that certain minorities are ~ot too well 
represented on the Bench. Even where regard is 
to be had for representation of different regions, 
the best person from the region should be ap
pointed. 

Independence of the Judiciary 
The members of the Constituent Assembly 

envisaged the judiciary as a bastion of rights and 
justice and in their efforts to achieve this ideal 
they were careful to keep it out of politics. Ho",' 
was politics to be kept out of the Courts? "The 
Assembly's answer" , as Granville Aust in says, 
"was to strengthen the walls of the fortress with 
constitutional provisions. "il The suggestions of 
the Sapru Committee were their guide in this 
respect. The Co mmittee had recommended that 
Judges of the Supreme Court should be appoi nted 
by the Head of the State in consultation with the 
Chief Jus tice o f! ndia and they should be removed 
from office on grounds of misbehavior or intir· 
mity of the mind by the Head of the State wi th 
the concurrence of a special tribunal. 14 The sala· 
rics o f the j udgcs "nd thei r strength was to be 
fixed by the constitution and would be neither 
varied to a Judge's advantage or disadvantage 
without the sanction of the Head of the State and 
the recommendation of the Supreme Court and 
the Government. The Committee. however. re· 
jected the idea of an address by Parliament,which 
was used in England for the removal of Judges 
because it did not consider it right and proper that 
judge's conduct should form the subject of dis
cussion in tbe heated atmosphere of a political 
Assembly." t' . 

The members of the Ad Hoc Comminee on 
the Supreme Court appointed by the Constituent 
Assembly, took a somewhat· dilTerent view of 
these maners, but the Assembly ultimately 
framed provi sions closer to those of the Sapru 
Committee. In the matter of the Appointment of 
the j udges the Ad Hoc Committee sought greater 
safegu ards and declared that it would not be 
"expedient" to leave their appointments "to the 
unfenered discretion of the Preside~t of the Un-

:~ : ~::idesJustice Khanna, the other signatories to the Report wert: S.t;". Sha~r5 ~.:. Krishnamurthy Iyerand P.M. Bakshi. 
13. Granville Austin, The Indian Consliturion : CQrnerstone of a Nallon. pp. I . . 
14. Sapru Report. clause 13, pp. xi·xii. 
t5. Ibid. para 226, t98 . 
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ion." The Committee suggested that the Presi- cember 10 to 17, 1947. The Committee set the 
dent should nominate puisne Judges with the number of Judges at seven, subject to change by 
concurrence of the Chief Justice, and this nomi- Parliament, and they retired on attaining the age 
nation would then be subject to confirmation by of sixty years. Their qualifications were also laid 
a panel composed of Chief Just ices of High down and the procedure for removal from office 
Courts, some members of both Houses ofParha- was stiffened by requiring the address of Parlia-
ment, and the law officers of the Union. In the ment passed in each House by a majurity of total 
alternative, the panel ofChicfJustices of the High membership of that House and two-thirds major-
Courts should submit three names to the Presi- ity of the members of that House present and 
dent who would choose one of them with the voting. The judges were debarred from practising 
concurrence of the Chief Justice oflndia." at the Bar after retirement. Theirsalaries, allow-

The Union Constitution Committee agreed ances, leave and pensions were to be determined 
with the suggestion of the Ad Hoc Committee by Parliament and until it did so they were to be 
that the salaries, allowances, etc. , of the Judges as la id down in a Schedule to the Draft Consti-
should not be includ·ed in the Constitution, but tulion. But none of the rights and privileges ofa 
did not accept the suggestions for the selection Judge could be varied to a Judge's disadvantage 
of Judges. Instead, returning to the method of the during his tenure of office. 
Sapru Report, it recommended that Judges be The Constiruent Assembly undertook de-
appointed by the President in consultation with tai led consideration ofthejuaicial provisions of 
the Chief Justice and such other Judges of the the Draft Constitution on May 24, 1949. The 
Supreme or High Courts as might be necessary. 1- appointment of the Judges still remained a matter 
The Constituent Assembly accepted this recom- of concern and one of the Assembly members, S. 
m",ndation with little debate and this provision L. Saxena, suggested that their appointments 
ul\lmately. became part of the constitut ion. I' But should bc confirmed by two-thirds of the mem-
there was a sharp divergence of opinioll 011 the bers ofboth the HousesofParliament so thatthei r 
removal of the Judges. All adi Krishnaswami independence m,y not be "compromised." 21 

Ayyar proposed that Judges should be removed But Ambedkar did not agree. He defended the 
by the President for incapacity or proved misbe- draft proviso which was finally adopted . 22 The 
haviour on an address by both Houses of Parlia- matter of salaries, allowances, etc., ofthc Judges 
ment. It was opposed by M. A. Ayyangar. He was another point of keen discussion. The ulti-
proposed that they should be removed by a spe- mate decision in this respect was taken by the 
cial tribunal consisting of sitting and former Su- Cabinet and approved by the Assembly. Patel 
preme and High Court Judges. I ' The Constituent circulated a secret note on May 11, 1949 in the 
Assembly adopted Ayyar's amendment and fl- Cabinet. It recapitulated the previous discussions 
nally it became Article 124 (4) of the Constitu- on this point and noted that in the light of these 
tion. Ayyar also defended the exclusion from the discussions and the views of Chief Justice and 
Constitution layi ng down the salaries of Judges. the Prime Minister, he had agreed that in order 
Hebelieved that "from the very nature of things" to have "a first rate Judiciary in India" the 
all such provisions could not be included in the salaries of the Judges should be fixed in the 
Constitution, which should embody only the Constitution in order to attract "first rate men to 
"main heads' ' . It should be le ft , he maintained, accept these appointments." The note also listed 
for a " Judicature Act to be passed by the Assem- the salaries and allowances considered to be 
bly to implement the powers that are conferred necessary to achieve the goal of "a first rate 
under the Constitution. "'0 The Drafting Com- judiciary in India. "23 
mittee did not agree with Ayyar on this point. Ambedkar, accordingly, moved on July 10, 

The Drafting Committee framed nearly all 1948 a new Article 104 in the Draft Constirution 
the judicial provisions in its meetings from De- that Judges should be p·aid the salaries specified 

~ 16. Ad Hoc Committee Report. para 15-1 6; Reports. First Sen"es, p. 66 . 
. 17. Minuh:s of the meeting of the Union Constitution Comminee, June 11, 1947. Reports. First Series. p. 57. 

I K. Article 124 (2). 
19. Minutes of the meeting of the Union Constitution Committee. Repol'/S, First Series. p. 895. Removal by a tribunal hiu 

B.N. Rau's support also. 
20. Ibid, p. 890. 
21. COlUtituent Assembly Debates. Vol. VII, p. 23 I. 
22. Ibid .• p. 258. 
23 . Refer to Granville Austin, The Indian COnJlifulion : Cornerstone of a Nation, pp. 182-83. 
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in the Second Schedule, but their privileges and ' 
allowances should be determined by Parliament 
and until Parliament decided on them, they 
should be specified in the Schedule. The Assem
bly adopted the new provision afler a inconse
quential debate." Thus, the Constitution guaran
tees to the Judges of the Supreme Court both 
security of service and emoluments. These pro
visions are intended to make the Judiciary inde
pendent, impartial, incorruptible, and having the 
courage and conviction to do the right as defined 
by law. . 

There is, however, a lacuna in the system 
which impairs the guarantee of judicial inde
pendence of the Supreme Court Judges. Judges 
are penniHcd after their retirement or resignation 
chamber practice, which involved advi sory 
work. The Law Commission deplored this con
cession and pointed out its repercuss ions . . 'The 
possibility of the ir being able to advise ri ch cl i
ents," the Report of the Commiss ion said, "alief 
their retiremen t may lend to affect thei r inde
pendence on the Bench. In any event, if judges 
arc to be pemlitted to practise by givi ng ~dv i cc 

after retirement, the public wou ld be 3pt to think 
that in dealing '~I ith the cases of such liti gnTlls 
whom they may hope after retirement to be asked 
to advise, the judges ~ not act impartioJlly." 

Strictly speaking, M. I-lidaytullah, a fonner 
Chief Justice of India, shou ld not ha\'e acccpteJ 
the post or the Vice-President. Nor P. N. 13ha
gawti would have agreed to his name to be pro
posed by the Opposition as one o r consensus 
candidates for the post of the eighth Vice-Presi
dent. Not long ago a report Circulated that another 
former Chief Justice oflndia might be appointed 
ambassador to the United States. The number or 
retired Judges of the Supreme Court heading 
Commissions appoinlcd by the Govemrnent of 
India and State Governments are innumerable 10 
count and it looks as if Judges increasingly feel 
no compulsion in accepting assignments from the 
Government. Such appointments always give a 
reeling that some o r the Judges want 10 stay on 
the right side of the Executive to have "some
thing good" waiting for them in their days or 
retirement. People's confidence in the Judiciary 
is, consequently shaken. 

Independence of judiciary militates against 
any commitment of Judges except to the Consti
tution and laws. It entai ls keeping the scales even 
in any dispute between the rich and the poor, the 

24. Consrituent Assembly Debates. Vol. IX, pp. 10-13. 
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mighty and the weak, the State and the citizen. It 
calls for~administration of justice without fear or 
favou r. Such independence, postulates frecdom 
rrom bias and refusal to get aligned to any party. 
A court room, says H. R. Khanna, a former 
Supreme Court Judge, "is not a pulpit nora place 
for crusades in the robe of judges to propagate 
the ir favourite ideologies. Persons aligned with 
any political party or cOmnlitted to some particu
lar economic ideology cannot bring to bear a 
dispass ionate approach to their task of deciding 
cases." He rurthe r adds a judge under "the 
scheme of our Constitution must be independent 
and impartial. He cannot, in order to be true to 
his office, worship simultaneously at two 
shrincs-the shrine of just ice and the shrine orhis 
favou rite political and economic ideology." 

JURISDICTION OFTHE COURT 

General Provisions 
The powers and functions of the Supreme 

Court are reflected in its jurisdiction. The Con
stitution vests the Supreme Court with original 
Jnd appellate juri sdiction. The original jurisdic
tion mainly extends to matters regarding the in
terpretation o f the provisions of the Constitut ion 
which arise between the Union and the States and 
the States inter se. The ori ginal jurisdict ion also 
extends to issuing orders in the narure of writs 
for the enforcement of Fundamental Rights. The 
Constitution (Forty-second Amendment) Act , 
1976, inserted a new Article 131 A vesting in the 
Supreme Court the exclusive jurisdiction in re
gard to questions as to the constitutional validity 
or the central laws. The Constitution (Forty
fourth Amendment) Act, 1978, however, re
pealed Article 131 A. 

The appellate jurisdiction of the Supreme 
Court extends to all maners from the High Courts 
in the States as well as from other specified 
tribunals . The Supreme Court may also gran t 
special leave to appeal from any judgment, de
cree or final order of a High Court ir it is sa ti sfied 
that the case involves a substantial question of 
law as to the interpretation of the Constitution. 

There are some general provisions in the 
Constitution which sufficiently widen the scope 
of the Supreme Court's jurisdict ion. The Su
preme Court is declared to be a COUt1 of record 
and has all the powers of such a Court including 
the power to punish for contempt of itself. A 
Court of record is a court whose acts and pro
ceedings are enrolled for perpetual memory and 
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testimony. These records are of such high and 
super-eminent authority that their truth is not to 
be called in question in any court, though the 
Court o f Record itself may amend clerical slips 
and errors. A. Court of Record has the pewer to 
fine and imprison for contempt of its authority 
and the Constinuion expressly provides for it.2s 

The President may consult the Supreme Court if 
at any time it appears to him that a question of 
law. or fact, has arisen or is likely to arise, which 
is of such a nature and of such impertance that it 
is expedient to obtain an opinion upon it. 

The Constitution provides for thc enlarge
ment of the jurisdiction of the Supreme Court by 
the law of Parliament with respect to anymaners 
in the Union List. '· The Government of India 
and the Government of a Statc may confer by 
spec ial agrecmcIH and if Parliament makes law 
to that effect, on the Supreme Court jurisdiction 
and power with respect to any matter within their 
common compctence,27 Such an enlargement of 
jurisdiction may be in respect of the original or 
appcllatc jurisd iction of the Supre,\)e Court. 

Parl iament may by law confer on the Su
preme Court power to issue directions, orders or 
\\Tits, including writs in the nature of habeas 
corpus. mandamlls. prohibition, quo warranto 
and certiorari, or any of them, for any purpose 
other than enforcement of Fundamental Rights." 
Whi le the power of the Supreme Court to issue 
directions, orders or writs for the enforcement of 
Fundamental Rights is conferred by the Consti
tution itselfand is guaran teed by it, the power of 
the Supreme Court to issue directions, orders or 
writs for any other purpose depends on the Act 
of Parliatllent. 

The Const itution (Forty-second Amend
ment) Act, 1976, inserted a new Article 139A 
providing that the Supreme Court may on an 
application made by the Attorney-General trans
fer to itself cases involving the same or substan
tially the same questions of law pending before 
thc Supreme Court or a High Court or before two 
or more High Courts and dispeseofall such cases. 
The Constitution (Forty-fourth Amendment) Act 
1978, enlarged the scope of such transferofcases 
by substituting a new clause (I) to article 139A 
and also adding a Proviso thereto. Article 
139A( I) now provides that the Supreme Court 

25. Ar1iclc 129. 
26. Miele t38(1) . 

. 27, Ar1icle 138 (2). 
c 28. Article 139. 

29, Article 140. 
30. Miele 145 (I) . 
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may. if it is satisfied, on its own motion or on 
application made by the Attorney-Genera l of 
India or by a party to any such case that cases 
involving the same or substanti ally the same 
questions of law arc pending before it and one or 
more High Courts or before two or 1110re High 
Courts and that such questions a rc substantial 
questions of general imp0l1nllce, withdraw the 
case or cases pending before the High Court or 
High Cour.s and dispose of all thcse cases itsclf; 
provided that the Supreme Court may after de
tennining the said question oflaw return any case 
so withdrawn to the concerned High Court to
gether with copy of its judgment and the High 
Court shall proceed to dispose of the case in 
conformity with such j udgment. 

The Constitution (Forty-fou rth Amend
ment) Act, 1978 retai ned Ciausc 2 of Article 
139A as provided in the Forty-second Amend
ment. It provides that the Supreme Court may, if 
it deems expedient so to do for the ends of justice, 
transfer any case, appeal or other proceedings 
pending before any High COUl1 to any other High 
Court. 

Parliament may by !flW make provi sion for 
conferring on the Supreme Coun such am::illary 
powers, not in- consistent with any of the provi
sions of the Constitution, as may appear to be 
necessary or desirable forthe purpose o f enabli ng 
the Court morc effecti vely to exercise the juris 
diction conferred upon it by the Constitut ion." 
Accordingly, Parliament has by the Codc of 
Criminal Procedure (Amendment) Act, 1952, 
empo\vered the Supreme Court to transfer a 
criminal ca~e or appeal from one High Court to 
another. 

In recent times, the Supreme Court has 
assumcd an important role in the fi eld of public 
interest litigation and in the words of C hief Jus
tice Y.V. Chandrachud the Court has become "a 
bulwark against all assumption and exercise of 
excessive powers" in cases like the Bhagalpur 
blindings, the flesh trade, detention of chi ldren 
and eviction of pavement dwellers. 

Finally, the Supreme Court, subject to the 
provisions of any law made by Pa rliament and 
with the approval of the Presidec.t , may l"ake 
rules for regulating generally the practice and 
procedure of the Court.)O In pursLl ance of this 
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provision, the Supreme Court has made the Su
preme Court Ru'les, 1950. 

Original Jurisdiction 
In a federal polity the powers between the 

Union and the State Governments are delimited 
and demarcated and, accordingly. it necessitates 
the presence of an independent judicial authority 
empowered to interpret the Constitution and 
secure the ri ghts of the federation and the feder
ating units. The Consti tution of lndia vests the 
Supreme Coun with origina l and exclusive juris
diction in any dispute : 

(al between the Union Government 
and one or more States: or 

(h) between the Union Government 
and any States on one side and one 
or morc St~!CS on the other; or 

(c) between two or more Stales, if the 
dispute in \ uh cs any qUl.: sI ion oflaw 
or fact on \\h ich Ihe existence or 
ex tellt ofa legal right depends. That 
is 10 say. the lh.· ... pute bctween the 
L'nion :l nu the Stutes ur be[ween th l! 
StJ tcs ill/er W tllll st reblC' to some 
jus tici able right. Where the cla im 
ll1ade by on~ or the panics is no t 
Jl.'pendent on law or ract but on ex Ira 
lcgal l:oll sidc r<ltions and hypothet i-

C ca l i1 s~u m ption s , the Supreme Court 
has no orig inal jurisdic tion. Thus in 
order to ill\ u1\'t:: tI'e original jl!ris
diction of :he Supreme Coun two 
condi tions must bt:.: present : ( I) as 
to the parlics, and (2) as to the nature 
of the dispute If these two condi
tions are nut sat isfied, a sui t cannot 
be brough t before Ihe Supreme 
Court. 

The Suprcme C OUll docs not entcrt :1in dis
putes. on its original side. to which citizens are a 
party. Suits by indi\'iduals aga inst the Un ion or 
a State can be brought in ord inary courts and 
wou ld come up 10 the Supreme Court only in 
appeal, ir the requi rements rela ting thereof are 
sa tisfi ed. The ConslitlltioJ1 also excludes rrolllihe 
original jurisd ic tion disputes relati ng to water of 
inter-State rivers or ri ver valleys referred to a 
special starutory tribunal, matters referred to the 
Finance Commissicn, adjustment of ce ri:ai n ex
penses between the Union and the States :A nd bar 
to interference by courts in disputes ari 's ing out 
of certain treaties. agreenienls, ctc. 

Where cases involving the same or sub
stantially the same question of law of general 
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importance are pending before the Supreme 
Court and one or more High Court or be rare two 
or more High Courts, the Supreme Coun, if 
satisfied, on its own motion or on an application 
made by the Attorney-General of India Or by a 
party to any such case withdraw the case before 
the High Court or High Courts to itself and 
di spose of all such cases; provided th,t the Su
preme Court may afte r detennining such ques
tions orJaw return any case so withd rawn with a 
copy of its j udgment to the High Court from 
which the case has been withdrawn, and the Hi gh 
Court shall on receipt of it proceed to dispose of 
the case in confom1ity with tha t judgment. 

The Supreme Coun has been invested with 
special jurisdiction and responsibility in the mat
ter or the enforcement of Fundamental Rights 
and in exercise of thi s ju risdic tion the Court has 
the power to issue direclions. orders or writs in 
the nature or habeas rOlpus. mWlda/1/lls. prohi
bi ti on, quo u'arranlo and ceniori. wh ichever may 
be appropriate. The Constiltui on al so !)fo\'jdes 
tha t Parliament may by l;,j\v conre r 0 11 the Su
preme Court power to issuc directions, orders or 
writs in the nature of habeas COIpIIS. mal/dall/us. 
prohibition. quo \l'Qrra1/fu and ('('rtiurul'; ror any 
purpose other than the e llror (, (.'l l l~n t o l ' fuJld~mel l 

tal Rights. In the exercise of its origin:11 jurisdic
tion the Supremc COLIrt may. l il us. i~S ll l" OITl:c
tions or oruers in the natu re o rthc .~ c writs for the 
enforcement or Fundamcntal Rights and others 
purpost's. Whereas Ihe jurisdil.,tion of the Su
preme Court for issu ing writs in the case of 
fundamental Rights is concurrent with the High 
Courts under Article 226, the righ t to move the 
Supreme Court by appiopriale proceedings for 
the enrorcement or Fundamental Rights is guar
an teed under Anie le 32. No such responsibi lity 
is laid on the High Courts. The Supreme COlin 
held jn Romesh Thapar v. Stale of Madras that 
Article 32 provides a guaranteed remedy ror the 
enforcement of Fundamenta l Rights, and Ih is 
remedia l right is itsel f made a Fundamental 
Right. The Supreme Coun is the protector 2nd 
guarantor or fundamenta l rights and it cannot 
consistently wi th the responsibi lity so la id upon 
it rcfu~e to entertain appl icalions seeking protec
tion against infringement or such rights. A citi 
zen can rc~ort directly for such relief (0 the 
Supreme <;ourt without first resort ing to the High 
Coun under Article 226 of the Constitution." But 
the remedy under Article 32 is available only in 
the case of an infringement of a Fundamental 
Right and cannot be extended to cover cases of 
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infraction 'of any other constitutional right. The 
Supreme Court has also laid down that a petition 
under Article 32 must establish not only that 
impugned law is an infringement of a Fundamen
tal Right but that it also affects or invadcs the 
Fundamental right of the petit ioner guaranteed 
by the Constitution. 

The Constitution (Thirty-ninth Amend
ment) Act, 1975, ousting theSupremeCoun from 
exercising jurisdiction on matters relating to or 
connected with the election of a President or 
Vice-President has been rescinded and the old 
position under Article 71 (I) is restored." All 
doubts and disputes arising out or in connection 
with the election of a President or Vice-President 
are inquired into and decided by the Supreme 
Court and its decision is final. 

Appellate Jurisdiction 
The appellate jurisdiction of the Supreme 

Court covers cases in constitutional mattt!(S (Ar
ticle 132), civil and criminal cases (Articles 133, 
134) and in cases by special leave oftheSupreme 
Court against judgment, order, etc., o( any court 
or tribunal in India (Anicle 136). The Supreme 
Coun as the highest court of appeal stands at the 
apex of the Indian judicature. Its appellate juris
diction is much wider than that of thc Supreme 
Court of the United States which concerns itself 
only with cases arising out of federal juri sdiction, 
or the validity of laws. M.C. Setalvad said, in his 
speech at the inauguration ceremony of the Su
preme coun, that the wri t of the Coun "will run 
over territory extending to over two million 
square miles inhabited by a population of about 
300 millions ........ . .!t can truly be said that the 
jurisdiction and powers of this court in their 
nature and extent are wider than those exercised 
by the High Courts of any country in the Com
monwealth or by the Supreme Court of the 
USA .......... In fact, the Supreme Counhas shown 
willingness to entertain appeals not only from 
ordinary courts but also from industrial courts, 
election tribunals and olherquasi-judicial bodies. 

(i) Constitutional cases. An appeal lies to 
the Supreme Court from any judgment, decree or 
final order of a High Court in India, whether in a 
civil, criminal or other proceedings, if the High 
Court certifies that the case involves a substantial 
question of law as to the inteI]lrelation of the 
Constitution. The Constitution (Forty-fourth 
Amendment)';"ct, 1978, inserted Artiele 134(A) 
which provides that every High Court, passing or 
I . 

245 

making a judgment, decree, final order, or sen
tence; under Article 132(1) or 133 (I) or 134 (1 ) 
may, if deems fit , on its own motion, and if an 
oral application is made, by or on behalf of the 
party aggrieved, immediately after passing or 
making of such judgment, final order or senlence 
shall determine whether a certificate thaI the case 
involves a substantial question of law as to the 
inteI]lretation of the Constitution may be gi ven 
ar not. Where such a certificate is given any party 
in the case may appeal to the Supreme Court on 
lhe ground that the question of law, which is 
substantial, has been wrongly decided . Where the 
High Court has refused the issu ing of such a 
certificate, the Supreme Court may, if it is satis
fied, that the case involved a substantial question 
of law as to the inteI]lretalion of the Constitution,. 
grant special leave, under Article 136, from such 
judgment, decree, final order or sentence. Prior 
to the Forty- fourth Amendment, the appellant , 
if the High Court had granted a certificate to 
appeal to the Supreme Court, could take other 
grounds, with the leave of the Supreme Court, 

\lalso in support of his appeal and lhe new grounds 
taken might not be consti tut ional. Thi s provision 
of Art icle 132 (3) has been omitted by the Forty
fourth Amendment. 

It follows that the final authority for inter
preting the Constitution rests with the Supreme 
Court whatever be the nature of the sui t of pro
ceedings. It may, however, be noted that.the case 
appealed in the Supreme Court, either when the 
High Court grants a certificate or where the 
Supreme Court grants special leave. must in
volve a question of law and it must be a "sub

. stantial" question of law as to the interpretation 
of the Constitution. "Substantial" here means a 
question regarding which there is a difference of 
opinion and which has not been finally settled by 
a judicial decision. It must not be a question of 
fact and it must not be a question of inteI]lretation 
of any other law which does not involve inteI]lre
tation of the Constitution. 

(ii) Appeals in Civil mailers. Article 133 
originally conferred a right to appeal to the Su
preme Court in civil proceedings against a judg
ment, decree or final order of a High Court if it 
certified that the amount involved in disputes was 
notiess than Rs. 20,OOOorthat it involved directly 
or indirectly some claim or question respecting' 
property of that value, and that the case was fit 
one for appeal. But if the High Court's judgment 

31 . The Constitution (Forty-fourth Amendment) Act. 1978. S. 10. 



) 

246 

confinncd a judgment of an inferior court a fur
ther certificate that the appeal .... volved some 
substantial question of law was required. 

The right to appeal in civil cases involving 
Rs. 20,000 confronted the Supreme Court with 
the load of work which it could not cope with. 
The Law Commission recommended that valu
ation should not form the basis of an appeal case 
and it should be immediately dispensed with. 
Accordingly, the Thirtieth Amendment was 
passed in 1972 which provides that civil appeal 
shall lie with the Supreme Court if the High Court 
certified that the case involves a substantial ques
tion of law of general importance and that in the 
opinion of the High Court the said question needs 
to be decided by the Supreme Court. This the 
High Court may do, if it deems fit, on its own 
motion or on an oral application of the aggrieved 
party immediate ly ancr the passing or making of 
the judgment , decree or final order." It means 
that civil appeal s involvi ng only important ques
tions oflaw of general importance or a substantial 
qucstiqn aflaw on the interpretation of the Con
stitution will go to the Supreme Court and valu
ation can not be the on ly reasonable and logical 
yardstick for a right to appea l. Moreover, no 
appeal shall, unless Parliament by Law otherwise 
provides, lie to the Supreme Court from the 

6\ judgment, decree or fina l order of one Judge of a 
High Court . 

(iii) Appeals ill Criminal Cases. In crimi
nal cases the appeal lies to the Supreme Court 
as of ri ght in cases : (a) where a lower court 
passes an order of acqu ittal of an accused person 
but the High Court reverses the order ofacqui nal 
on appeal and sentences the accused person to 
death; (b) where the High Court withdraws for 
trial before itself any case from a subordinate 
court and, after tri al, convicts the accused person 
to death; or (c) where the High Court certifies, 
under Article 134A, that the case is a til one for 
appeal to the Supreme Court either on its own 
motion or on an ora l application made by the 
aggrieved parry immediately after passing the 
judgment . Parliament may by law confer on the 
Court any further powers to entertain and hear 
appeals from any judgment and final order or 
sentence in a criminal proccedingofa High Court 
in the territory ofl ndia subject to such ronditions 
and limitations as may be specified in such law. 
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But so long as Parliament does not legislate 
as such the Constitution intends, that, except in 
cases referred to above, the State High Courts 
shall normally be the final courts of appeal in 
criminal maners. Hence where the High Court 
grants a certificate that the case is a fit one for 
appeal to the Supreme Court it should do it in 
exceptional cases where it is manifest that by 
disregard oflegal process or by violalion of the 
principles of natural justice or otherwise substan
tial and grave injustice has been done.33 

(iv) Appea/ by special/eave. Art icle 136 
confers very wide and discretionary powers on 
the Supreme Court in the matter of granting 
special leave to appeal from any judgment, de
cree, determination, sentence or order in any 
cause or matter passed or made by any court or 
tribunal in India, otherthan MilitaryTribunal and 
Court Martial. Whereas Articles 132 to 135 deal 
with ordinary appeals to the Supreme Court, 
Article 136 vesis in the Supreme Court a plenary 
jurisdiction in the matter of entertaining and hear
ing appeals by gran ting of spec ial leave against 
any kind of j udgment or order made by a court 
or tribunal in any cause or matter. Jt means that 
leave to appeal may be gralHcd notwithstanding 
the lim italions contained in Art icles 132 to 135 
and notwithstanding the fact that the High Court 
has refused leave to appea l. The power of the 
Supreme Court to grant spec ial leave to appeal 
is. thus, "not subject to any constitutional limita
tion. It is entirely len to the di scretion of the 
Supreme Court. Broadly speaking, the Suprme 
Court would exercise this power to give relief 
to the aggrieved party in cases where the princi
ples of natura l justifice have been violated or a 
tribunal fai ls to exercise jurisdiction or acts in 
excess of jurisdiction or acts illegally, even 
though the party may have no footing on appeal 
as of eight. 

Moreover, the special leave to appeal can
not be only from a High Court . It may be from 
any court or tribunal, other than Military Tribunal 
and Court Martial , in the territory of India. The 
Supreme Court has, accordingly, power to grant 
special leave to appea l from the judgment or an 
interlocutory order of a court subordinate to the 
High Court or a tribunal, the duties and functions 
of which--arc similar in the nature of those of a 
court.34 Th~ Supreme Court has also held in Raja 

32. Art icle: 134A inst. by the Constitution (Forty-fourth Amendment) Act, 1978, S. 19. 
33. Mohinder Singh v. The SJat~. A.I .R. 1952 S.C. 415. 
34. Durga Shankar v. Raghuraj Sjngh, A.I. R. 1954 S.C 520; Bharat BanJ: Ltd. v. Employees of Bharat Ban1c.. A.l.R. 1950, 

S.C. t88. 
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Krishna Bose v. Binod Kallungo that even when 
the Legislature states the the orders of a tribunal 
under an Act like the Representation of the Peo
ple Act shall be conclusive and final . the Court 
can interfere und'er Article 136 as the jurisdiction 
conferred by this Article cannot be taken away 
or whittled down by the Legislature. The discre
tion of the Court, so long as the provision of 
Article 136 remains. is unfettered. 

As regards the precisc extent of the juris
diction under Article 136. the Supreme Court has 
held that "[t is not poss ible to define with any 
precision the limitations on the exercise of the 
discretionary jurisdiction vested in the Supreme 
Court by the constitutional provision made in 
Article 136. The limitations. ,vhatever may be, 
arc implicit in the nature and character of the 
power itself. It being an exceptional and overrid
ing power. naturally it has to be exerc ised spar
ingly and with caution and only in special and 
exceptional situations. Beyond that it is not pos
sible to fettcr the exercise of thi s power by a set 
formula orRule." The Court. as said earlicr. does 
not grant special leave to appeal unless it it 
spccifically shown that exceptional and speci al 
circumstances exist, that substantial and grave 
injustice has been done and the case in question 
presents feature of sufficient gravity to warrant a 
review of the decision appealed against. 

Justice S. Murtaza Ali and O. Chinappa 
Reddy gave a new dimension to the interpretation 
of Article 136. Soundarapandian. brother of the 
deceased. had come to the Supreme Court against 
the acquittal of P.S.R. Sadhamantham by the 
High Court. The Court observed that the fact that 
the Criminal Procedure Code does not provide 
for private parties to move against acquittals, had 
not relevance to the question of the power of the 
Supreme Court under Article 136. The Supreme 
Court's appellate power under article 136. the 
Court ruled. not circumscribed by any limitation 
as to who may invoke it is "exercisable outside 
the purview of ordinary law" to meet the pressing 
demands of justice. It was the practice of Su
preme Court to permit invocation of its plenary 
or appellate power under Article 136 in excep
tional circumstances, as whether a question of 
law of general public importance arises or .3 

decision shocks the consc ience of the Court. But 
lhe Supreme Court can alsgjntcrfere even with 
findings of fact, making no distinction between 
judgments ofacquinal and conviction if the High 
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Court had acted "perverselyorothrwise improp
erly." The Court will not not abjure its duty to 
prevent violent miscarriage of justice by hesitat
ing to interfere when interference is imperative, 
the Court observed. 

In April 1979. the Supreme Court ap
proached the Union Government with a sugges
tion that it should amend Article 136 to limit its 
powers to hear and admit only those special leave 
petitions which concerned constitutional matters. 
The Government expressed its inability to accept 
the suggestion. but advised the Supreme Court 
that it could itself. restrict its powers to grant 
special leave to appea\. The rule about special 
leave petition till July 1978 was that it could be 
filed in the Supreme Court if the High Court 
aga inst whose judgment an appeal was sought 
to be made had rejected permission. The rule was 
relaxed by the Supreme Court in July enabling 
an aggrieved party to come to it straight without 
waiting for the permission of the High Court 
concerned. Though the relaxation was aimed to 
helping the ~itigants. it caused a spurt in the 
numher of special leave petitions compelling the 
Supreme Court to approach the Government for 
amending Article 136. 
Au\'hory Jurisdiclion 

The President may under Article 143( 1) 
make a reference to the Supreme Court for its 
consideration and opinion any question ofla"..' or 
fact which is of such a nature and of such public 
importance that it is expedient to obtain the 
Court 's opinion on it. The President may refer 
sllch a question not only where it has actually 
arisen but also where it appears to the President 
that it is likely to arise. The President can. accord
ingly. refer to the Supreme Court the question 
whether a proposed Bill will be intra vires of the 
Constitution. Such references are heard by a 
Bench consisting of at least five Judges and the 
Court follows the procedure of a regular dispute 
that comes before it. The opinion of the Court is 
pronounced in open Court. [t may not be a unan
Imous opinion and the dissenting Judges can give 
their separate opinion. But the opinion of the 
Supreme Court is not binding on the President as 
it is not ofthenatureofajudicial pronouncement. 
It is also not obligatory on the Supreme Court to 
give it s opinion; it mayor may not. 

Under Clause (2) of Article 143 the Presi
dent may refer to the Supreme Court for its 

. opinion disputes arising out of any treaty, agree-

35 . Dhakeswan' Cotton Mills LId. v. Commissioner of Income Tax, A.t.R. 1955, S.C. 65. 
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men!, etc" which had been entered into or exe
cuted before the commencem~llt of the Constitu
tion. rn the case of such references, it is obligatory 
for the Supreme Court 10 g ive its opinion to the 
President. 

Technically, no court in India is bound by 
the advisory opinion of the Supreme Court but 
such opinions are always respected by the courts. 
The opinions given by the Supreme Court in the 
Delhi Laws Act, 1912, and the Kerala Education 
Bill , 1957, have often bt:cn referred to and cited 
in Courts. In the con fli ct between the Uttar 
Pradesh Legislative Assembly and the Allahabad 
High Court, it was argued before the Supreme 
Court that it was only in respect of matters falli ng 
within the pO\vcrs, functio ns and duties of the 
President that he was competent to frame ques
tions for the advisory opinion of the Supreme 
Court. The Court held that words in Article 143 
( I) were wide enough to empower the President 
to forward TO Ihe Supreme Coun for its advisory 
opinion any question of law or fact wh ich had 
3risenor w as likely to arise, provided it appeared 
(0 the President !hal such a question \\'as of such 
a naru re or such publi c importance that it was 
exp.:dicnt to obtain the opi nion of the Court on 
il. 

A rct"LTence was m~dc in connection \vith 
the I nJo~ P a ki stan Agreement rl!lat ing to tbe ex
change of enclaves ([lelUb, ri Union, 1958) in 
1960. The opinion of the Supreme Court in this 
case was against the views o f the Government of 
India which had held that Parliament was com
petent to implement th e agreement by an ordinary 
la',v ami th~ t a mend m e nt o rthe Constitution was 
not necessary. In 1974, a reference made to the 
Supreme Court rel ated to the Presidential elec
tion due to be hcld in Au gust, 1974. The Oppo
sition parties in Parliament had contended that 
the electoral college constituted for the election 
orthe President, under Art ic le 54 of the Consti
tution, would be incomplete as the Gujarat As
scmbly slOod dissolved with the imposition of the 
President' s rule in that State. After prolonged 
hearings the Supreme Court rendered the opin
ion that the President ia l election must be held 
before the expiration of the term of the office of 
the present incumbent irrespective of the disso
lution of one or more Legislative Assemblies and 
their members not participating in the Presiden-

J6. Mwkrat v. United StOles. 
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tial election. Another reference made by the 
President to the Supreme Court related to the 
Jammu and Kashmir Resenlement Bill , 1982, 
which has since become an Act of the State 
Legislarure. The latest reference made by the 
President related to the Cauvery water dispute 
between the State of Kama taka and Tamil Nadu. 

The advisory function of the Supreme 
Court is analogous to that perf0n11ed by the Pri vy 
Counci l in Britain , Section 4 of the Judicial 
Committee Act, 1883, provides that His Majesty 
may refer to the Judicial Committee of the Privy 
Council " such matters whatsocver as Hi s Maj
esty shall think fit. " The Committee shall, where 
a reference is made 10 it, hear and consider the 
same and advise the QUe'rn. But the dissenting 
opin ions are not de livcred in the Privy Counc il. 
Sim ilarly, Section 60 of the Canadian Supreme 
Court Act, 1906, authurises the Govcmor·Gcn· 
eral to refer important qu('stiulls of law and fact 
and ob.ain the opinion of the Supreme Court 
thcreon. 1 he Supreme Court IS bound to enlcn ain 
and ans\\'f'r th e rc fe ren..:es ;.l nd the answers are 
advisOly. But the Constitu tion of the United 
States does not contain any con~ sponding provi
sion and t h ~ Suprc: me CoJU:1 has cOllstnntly re
fu sed to r IOIl OUf! CC ad\'isory {lPinion upon ab
str:1ct question of law. To do so, the Supreme 
court held, would be itlco1l!p;tl ib J ~ with (ht! posi
tion the Court L'(( upies in t h~ Constitut ion of thl.: 
United S t a l cs. ·~':) 

There had ken a good deal of difference 
of opini on among the jurists :wd polit ical thinkers 
in india on the ad \ isabi lity or plac ing a cons!itu
tiona I obl igation un ih t Cour. to give an opinion 
to the Exccuti\'c on quest ions of law.37 The fra 
mers of the Constitution, however, thought it 
expedient to confer advisory functions on the 
Supreme Court.J8. 

Power to Re\'iew its 0\\ h Decisions 
Like Ihe highest court 1!1 olhercountries the 

Supreme Court of Ind ia. too. is no: bound by its 
own decisions. lI ean rc..: o n sid ~ r it s owndeci s j on s 

provided that such rev iew is in the inte rest of the 
commun ity and justice. An application for re
view may be filed with the Registrar of the Court 
within thi rty days afte r its judgment is delivered 
in appeal and it should briefly and distinct ly state 
the grounds for review. The application for re-

37. Also refer to opinion of Professor Ftex Frankfurter (a Judge of the U.S. Supreme Coun). This is quoted in Shukla, 
V.N., Constitufion o/India. p. 142. 

38. Section 213 of the GOvernment of India Act, 1935, conferred advisory jurisdiclion on Ihe Federal Court. 
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view must also be accompanied by a certificate 
by the Counsel that it is supported by ,l)Toper 
grounds. Any such review is undcrtaken by a 
larger Bench than the one which passed the origi
nal judgment. The Supreme Court's power to 
review its earlier decisions helps it to correct any 
decision which may be deemed erroneous. 

JUDICIAL REVIEW 

Supreme Court, Guardian of the 
Constitution 

The power of the courts 10 interpret the 
Constitution and to secure its supremacy is inher
ent in any Constitution which provides Govern
ment by defined and limiled powers. Madison 
explained, , ja limited constitution ...... one which 
contains specified exceptions to the legislative 
authority ..... can be preserved in no other way but 
through the l11ediuIll of tbe courts of justice, 
whose duty it musl be 10 dcclare all acls contrary 
to the manifest tenor of the Const itution void. 
Without this, all the reservations of particular 
rights or privileges amount to nothing." This 
point was succinc tly explained by Chief Justice 
Marshall of the Un ited St.les in Marbury v. 
Madison. He declared Ih.I 'he Supreme Coun 
determined the constitutionJlit)' or otherwise of 
laws, Federal and State, and this power with the 
Suweme Coun was a necessary consequence of 
the Constitution, otherwise declaration of the 
supremacy of the Constitution had no meaning. 

Like the Constitution or lhe United States, 
there is no express provision in the Constitution 
of India declaring the Conslitution to be the 
supreme law of Ihe land. Perhaps, the Constitu
tion makers deemed such a declaration superflu
ous as they would have believed it to be cl<arly 
enough implied when all organs of the Govern
ment, Union and State, owe their origin to the 
Constitution and derive powers therefrom and 
the Constitu tion itself cannot be altered except in 
the manner specifically laid down in Article 368. 
The status of the Constitution as fundamental 
law, Justice K.K. Malhew, a fonner judge of lhe 
Supreme COUJ1 ofIndia, said, was detennined by 
two factors : its efficient cause, and its fannal 
cause. The efficient cause was none other than 
the "supposed original will of the People of 
India." The Ct)nstitution was "the covenant of 
the people of India and embodiment of their 
conception of the higher law governing current 
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legislation and other activities of the Govern
ment. Else, there was no significance in a written 
Constitution framed by the People." The original 
will was prior and superior to the will of any 
representative assembly of the people and as the 
expression of the original will the Constitution is 
binding on all subsequent legislative, executive 
and judicial bodies. Under the aspect of formal 
cause, he said, the Consiitution was fundamental 
law in that it prescribed "certain decisive princi
ples oflasting value of political rule to ensure the 
just exercise of powers by the State."" 

The philosophy of judicial review is, thus, 
rooted in the principle that Constitution is the 
fundamental law. As theCon'titution is primarily 
an instrument to distribute political power, it is 
hard to escape the necessity of some body wi th 
authority to declare when the prescribed distri
bution has been disturbed. The Supreme Court is 
expressly given the power to in te rpret the Con
stitution (Articles 1321147), declare the law (Ar
ticle 141), and enforce the limitations of the rule 
of di stribution of legislative powers between 
Parliament and State Legislatures, and other con
stitutional limitations, for instance. prohibition 
against enactment of laws in derogation to the 
Fundamental Riglns(Anicle 12 (2)). It is the duty 
of the Judges to uphold Ihe Constitution and owe 
" true faith and allegiance to the Const ituti on of 
rndia. "40 When a contradict ion between the Con
stitution and enacted law is alleged to exist and 
is proved in the course of judicia l proceedings, it 
is the duty of the Judges to resolve the contra
diction. If it cannot be hannonised and violates 
the Constitution, Ihe enaclment should be de
clared void and consequently unconstitutional 
thereby rendering it inoperative. Justice Das, in 
A. K. Gopa/al/ v. The State of Madras, ob
served," ..... in so far as there is any limitation on 
the legi slative power the COlin must, on a com
plaint whether such limitation has been trans
gressed, and if there has been any transgression 
the Court is bound by its o.Ih to uphold the 
Constitution." 

The power of judicial review exercised by 
the Supreme Court does in no way make it a rival 
to Parliament. Nor does it assume such extensive 
powers of judicial review as its counterpart in the 
United States exercises. There is difference in the 
very nature of the federation in the two countries. 
The exhaustive enumeration of powers of the 

39: First Sir Tej Bahadur Sapru Memorial Lecture on "D:mocracy and Judicial Review", T!ae Slatesman. New Delhi, 
March 27, 1976. 

40. Fo~ of Oath or affinnalion made by a Judge before entering upon his office, Article 124(6), Third Schedule IV. 
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Union and the States, the vesting of residuary 
power and the power of issuing directions in the 
Union, and overriding powers in emergenc ies 
minirhi se the possibilities of disputes to ar ise 
between the Union and the States. The power of 
in validat ing laws vested in the Supreme COlirt on 
the ground of contravention of the Fundamental 
Rights differs from that of the United Stale) ' 
Supreme Court . There is, under the Const itution 
of India , no 'due process' clause and no doctrine 
of 'jlldicial supremacy.' The 'due process ' 
clause and ~he doctrine of 'j udicial suprem~c:"" 
have made the United States Suprem'2 Court the 
arhi te r of soc ial policy~ a kind of supt: r-I cgisla · 
ture. In India, on the other hand, there had pre· 
vailed, till 1967, the doct rine of Icgislative su
premacy, subject to the const itutional lim:ta
ti ons. The Supreme Court exerci sed the judicial 
review power not out of allY d~ :; ire "(0 tilt ~t 

legislative au th ority in crusader's spirie but in the 
discharge of the duty plainly bid upon" the Court 
by [he Const itution .-I I It declared an Act \·oid 
where it v.as in clear contra vention of the COIl
st itut.ionallimi tation s, but it did not questi on the 
policy in volyed in the kgisla tion. Wh ih: til l." 
Court ",:as always \" ig ilant to prevent any en
croachment by the Legislanlrc upvn the FWld:l
rnental Rights, it was y~t not a third chamol'r 
sitti ng in judgment on the policy laid down by 
the Legis lature and e mbod ied in the icgislation 
which the Supreme COlli1 \I,'as considl'ring. The 
Supreme Court it self defined its r("lic in A K. 
Capo/an v. TheStateofAlodras. lt wa~observcd 
that in India the pos iti on of the j udici<lf)' "is 
somewhere bet\veen the COll .ts ill England and 
the United Statcs .... no scope in h:dia to play the 
role of the Supreme Cou rt in the United States." 
The authority of the COllrt \vas to be exercised in 
such a manner tha i neither Parli.~ment nor the 
Executi\·e should exceed the limi ts set on them 
by the Constitution ond if they evcr did, thc Court 
had the po",:cr to halt it. 

But the majority judgment in the Go/ak 
Natll case di sturbed the balance hitherto main
tained. In 195 1, the Supreme Court rejected the 
argument that the amending power of Parliament 
under Article 368 did not extend to Fundamental 
Rights. The decision was unanimous. The same 

-11. The Stateo/Madras \I . V.C. Roo. A .t.R. t952 S.c. 196 
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argument was again rejected in 1964 but by a 
majority ofthree Judges agai nst two. It was raiscd 
again in 1967 and this time the Court accepted 
the argument by a majority of six to flvc. Chief 
Justice Subbo Rao de fi ned Fundamental Rights 
as primordial, transcendental and immutable and 
were, therefore, beyond the reach of Parliament 
and the amending power under Article 368. Two 
import~lI1t results flowed from the majority judg
ment in the Go/ak Natll case. Firstly, it placed a 
pcnnancnt rc:;train t on power or Parliament to 
pass any amendment of the Constitution which 
hod the effect of taking away or abridging Fun
damental Rights. Secondly, the Directive Princi
ples of State Policy should be enforced without 
amending the Fu ndamental Rights. Thus, the 
delicatc and diffi cult problem of adjusting Fun
damental Rights and rest rictions thereon to the 
n·cr-changing and unforcsc.:cn social demands 
became the sole responsibility of the judiciary 
and, consequently, ul timate supremacy under the 
Constinltion came to be vcsted ncither in the 
people nor in th eir represcnl<Hivc5 in Pnli ament 
~\It what at any gi\"cn moment was the majority 
opinion of the Supreme Court. 

Thi s assertion of judicial power led to fu
dous contro\"e rs), and the parliamenta rian s repu
diated it through the Twenty-fourth Amelldmc nt 
of thc Constitution , which restored to Parliament 
the powcr to amend the Con stitution including 
the Fundamen tal Rights. The Twenty-fi ft h 
Amendment inserted a new immunity clause 31-
C which pro\·ided tha t no law seek ing to enforce 
the Directive Principles undt'r clauses (b) and (c) 
of Article 39" sholl be inva lid un thc grollnd that 
it violated some Fundame'ltal Rights in Articlt?s 
14 , 19 or 31 . Both these Constinllional Amend
ments were challenged in the Supreme Court. In 
the KesG\'Gl1ollda Bharali case the Supreme 
Court reversed its earlier decision on the G%k 
Natlr case and upheld the power of Parliament to 
amend by way of addit ion, variation or rcpcaJ any 
provision of the Consti tution provided it did not 
alter the basic structure of the Constitution. 

But there \\'as a considerable difTerence of 
opinion among the Judges dclivering tbcmajority 
judgment in the Kesavallonda Bharati case on 
the concept (If basic structure or framework of 

4.2. Clauses (b)" cmd (e) of Art icl e 39 p lo\lid~ that the State shall, in pan icu \ar, d irect its pol icy towlrds securing: 
• '(b) that the ownership and control o f the material resources of the communiry arc so distributed as best to subserve the 

com mon good: 
(c) Ihatthe o~ration of the t'c-.vnomic: system does nOllesult in the c:onc~ntration of wcahh and means ofproouction to 

the common detriment." 
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the Constitution. As the concept remained unde
fined, the last word with respect to what exact),. 
did it mean and consequently Parliament's power 
to amend the Constitution still rested with the 
Supreme Court. The validity of the Thirty-ninth 
Amendment ousting the jurisdiction of the Su
preme Court to decide disputes relating to the 
election of the President, the Vice-President, the 
Prime Minister and the Speaker of the House of 
the People was questioned in Mrs. Indira 
Gandhi's election appeal against thejudgmentof 
the Allahabad High Court disqualifying her for a 
period of six years, on the ground that it evaded 
the authority of the Supreme Court, which was 
at the apex of the judiciary, and, therefore, altered 
the basic structure of the Constitution. The ma
jority of the Judges answered in the affirmative. 

The Constitution (Forty-second Amend
ment) Act, 1976, denied the Supreme Court the 
jurisdiction to go into the validity of any amend
ment passed by Parliament in accordance with 
the procedure laid down in Article 368, and the 
power of Parliament to amend any provision of 
the Constitution was without any limitation what
soever. The role of the Supreme Court as protec
tor of Fundamental Rights was reduced first by 
making the Directive Principles supersede the 
Fundamental Rights and then circumventing the 
jurisdicliion of the Courts under Article 368 (4) 
to question the validi ty of any amendment. Then, 
the Supreme Court alone could examine the va
lidity of any Central Law, but it could not be 
declared invalid unless two-thirds of the Judges 
of a mandatory seven-member Bench declared it 
so. The Forty-third Amendment (1977) omitted 
Article 144-A and restored the status quo an/e. 
that is, a Constitution Bench consisting of five4) 

or more Judges would decide all cases of consti
tutional validity. 

The Janata Party was committed to undo 
the distortions of the Forty-second Amendment, 
but the Constitution (Forty-fourth Amendment) 
Act, 1978, did not touch Clauses (4) and (5) of 
Article 368 and the position with regard to the 
amending power of Parliament vis-a-vis the Su
preme Court remained as it was before the com
mencement of the Forty-fourth Amendment. The 
validity of the Forty-second Amendment was 
questioned in the Millerva Mills case and the 
Supreme Court struck down these two Clauses 
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(4) and (5) of Article 368. Likewise, Article 31 C, 
which provided that all laws which have nexus 
with any Directive Principles of State Policy 
"shall be deemed to be void" on the ground that 
they are "inconsistent with, or take away or 
abridge any of the rights conferred by any provi
sion" of the Chapter on Fundamental Rights was 
also struck down. The Court held that to abrogate 
the Fundamental Rights while supporting to give 
effect to the Directive Principles is to disarray the 
essential feature of the Constitution. 

. The Constitution (Forty-second Amend
ment) Act, 1976, was intended to assert the sov
ereignty, and supremacy of Parliament, espe
cially with regard to its power to amend the 
Constitution. The need for such an amendment 
had arisen because the Supreme Court's decision 
in the Keshavananda Bharali case laying down 
by a majority that Parliament has no power to 
alter the basic features of the Constitution and 
without defining what those basic features 
were." 

The theory about the sovereignty ofParlia
ment in a federal polity is not even a legal ficti on. 
This point was convincingly explained by Moti
lal Setalvad in the Hamlyn lectures which he 
delivered atthe Inns of Court in London in 1960. 
He pointed out, "The very purpose of a written 
constitution is the demarcation of the powers of 
the different departments of Governments so that 
the exercise of these powers may be limited to 
their particular fields . In countries governed by 
a written constitution, as India is, the supreme 
authority is not Parliament but the Constitution." 
Setalvad then explained why the founding fathers 
had in this regard departed from the British prac
tice which they had so closely followed in other 
respects. "The Indian legislatures," he sai d, 
"had not the age- old ancestry and traditions of 
the British Parliament. India is a country of vast 
distances inhabited by People ... .in varying stages 
of development. A democracy means a Govern
ment by the majority. In such a Government it 
becomes necessary to safeguard the essent ial 
freedoms of the citizens, and particularly of [he 
citizens constituting the minorities." The distinc
tions made by Setalvad have been much force
fully emphasised by an eminent scholar D. W. 
Brogan. Speaking about the United Slates of 
America he said, .. American law andC:onstitu-

43. Article 145(3) provides : "The minimum number of Jud~es who are to sit for the purpose of deciding any case involving 
a substantiaJ question of law as to the interpretation of thiS Constitution or for the purpose of hearing any refermcc under 
Article 143 (Advisory opinion) shall be five. " 
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tional practice are designed to minimise in

equalities between States, bct\ycen sections, be
tween minorities and majo rities and between in
dividuals, while Engli sh practice is designed to 
give fu ll effect to majority opi.ni on-although 
there is no greater inequality than that of mem
bers ... 

What Brogn says about the United States 
equally applies to India. In a highly pluralist 
society as one in India un ited in a federal poli ty 
no s ingle constitutional organ ofGovenll11cnt can 
be invested with so\'creign power and, accord
ingly, there can be no escape from a sys tem of 
checks and balances so that there can be no 
concentration of power in any particular organ of 
the State. A fed eration postulJ.tes dual polity and 
it establi shes a g OVl'fIlII 1CHt oflimited and divided 
powers wit h a \,ic\ ... to safeguarding the encroach
ment of suc h powers by any o ther authority at 
any leve l. The arrangemen t of Government as 
establi shed by the Indinn Constitution was de
s igned to promote co-operation among the three 
brancht;!s as well as checking and balancing them. 

The Preamble to Ihe COllstitwionQ.eclarcd 
Ihe broad and enduring purposes which it was 
expected to servc. In sC'eking these purposes the 
Constitution may be amcnded from time to ti me. 
But these purposes cmbodied thi.! a5p irations of 
the ent ire people, who £3ve the Consti tu tion to 
thcmselves, and not to the tralls ient and changing 
object s of a particul ar party. It is, therefore, the 
supremacy of the Consti nltion and it cannot be 
made the obj-:ct of the vaga ries of the fluc tua ti ng 
majo rities. 

Role of the Supreme Co urt 
On January 28, 1950, the Supreme Court 

of India held its inaugural sit ting. Since then, it 
has been functioning as one of the foremost 
insti tut ions of India's republican democracy and 
as an instmment ofmle of law. Placed as it is at 
the apex ofa si ngle unified judiciary, it is not only 
the final court of appeal in all matters, but has 
also been made the ultimate interpreter of the 
laws and the Constitution, the arbiter of federal 
disputes and the constitutional interpreter of the 
Fundamental Rights of individuals and of minor
ity groups. In addition to o rdinary channels of 
appeal the Constitution confers on the Supreme 
Court extraordinary pov.'crs where justice might 
rC~'ll1 irc the interference c f tli!.: Court. Its power to 
grant special leave to appeal from the decision of 
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any court or tribunal, except military tr ibunals, is 
not subject to const itutional limitations. It is en
tirely the discretion of the Supreme Court and it 
may give relief to any aggrieved party even to a 
private party, in cases where the principles of 
natural justice have been violated or if the court 
at any level had ac ted perversely 0r othenvise 
improperly. 

The Supreme Court in recent times hJS 
assumed the role of a "buhvark ag:linst the as
sumptions and exerc ise of excessin' powers" as 
Chief Justice Y.V. e handrachud said at the Law 
Day function held on NO"ember 26, 198 1. He 
pointed out that a liberal democracy like one in 
India did not mean that the wi ll of the people was 
law. The people 's \vill become a Jaw only " when 
it conformed to recognised normative procedures 
and did not vi olated the fun damentals of the 
Constitution." That is why, the Chief Justice 
asserted. the courts were the hand-maids of lib
eral democracy without which thNe could be no 
independent authori ty to examine ' 'whether the 
lim its ofpopubr w il l were e:xcced\,:u in any man
ncr." Consequentl y, the cOlin j, lod3)' engaged 
in " public inte rest" cases and mort;;' and more 
lawyers, j oumJ li sts and bw le"d~rs 3re comin£, 
to the Court with grie"v3nces of the poor and the 
illiterate, the silent majority. Thl.:' vicw taken by 
the Court in liberalising the rul~s of loclis standi 
has widened the scope of c itizen to move the 
Court even when hi s fundame ntal rights are not 
viola ted. Any members of the publi~, can move 
the Court even by writ ing a le tter and the Coun 
entertai ns the letter as a writ Pl~tilion "cast ing 
aside all procedural and technical rules.' ' 4~ The 
Chief Justi ce ill December 1982, gave a call for 
what he temled "judicial activism" by which 
courts "interpreted and created laws" for the 
we lfa re for whom they were intended. 

The Supreme Court is a Court of record and 
the ac ts and proceedings of such a Court are of 
such high and super-eminent authority that their 
truth is not to be called in question in any COUi1 . 

Its decisions are binding on all courts in India and 
the supreme and overriding status of its judg
ments is placed beyond the reach of ordinary 
legislati ve enactments, The consultative fun c
tions of the Supreme Court are important inas
much as it can pronounce advisor)' opinion even 
upon abstract questions of law. The opin ion so 
expressed is not of the nature of judgment and , 

44 , Justice P.N, Bhagwati , " How the Supreme Court Enforces Citizen's rights," Express Magazine, Indian £r:press, New 
Delhi , January 31,1 982. 
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accordingly, not binding on the courts, although 
such opinions carry great weight and authority 
with all courts and tribunals. 

The writ of the Supreme Court runs over 
more than eight hundred million people. In sheer 
amplitude of judicial powers and the variety and 
range of jurisdictions, the Supreme Court oflndia 
is without a rival in any other system in the \"arld. 
Alladi Krishnaswami Ayyar rightly observed 
that the Supreme Court has more powers than any 
other Supreme Court of the world. The United 
States Supreme Court docs not have the kind of 
wide appellate jurisdiction as the Supreme Court 
of India exercises. 

But the primary duty of the Supreme Court 
is to interpret the Constitution and determine 
laws. Sir Maurice Gwyer, at the inaugural sitting 
of the Federal Court on December 6, 1937, said 
that while declaring and interpreting the law, ., it 
will always be our endeavour to look at the 
Constitution of India, \ .... hether in its prescnt Conn 
or in any other fonn which it may assume here
after, not with the cold eye of the anatomi st, but 
as a living and breathing organism which COIl 

tains within itself, as all lif\! must, tht! seeds of 
future growth and dc, clopment.... The Federal 
Court will dcc l:lrc and interpret the law and that 
I am convinced, in no spirit of f0l111al or barren 
legalism. But 1,,0 not want to be misunderstood. 
This Court can, and I hope will, secure that those 
political forces and currents, which alone can 
give vitality toConslitution, ha\'c free.: pl ay \vi thin 
the limits of the law; but it cannot under the cover 
ofinlerpretat ion alter or amend the law; that must 
be left to other au thorities. Nevertheless, wi thin 
the limits I have indicated, I do not doubt thot the 
Federal Court can make and perhaps decis ive 
contribution towards the e\'olut ion of India into 
a grt>at and ordered nation, a link between the 
East and the \Vest, but with a poli cy and civili
zation of its own." Ch ief Justice Kania said on 
the day of the inaugural sitt ing of the Supreme 
Court on January 28, 1950 : "The Supreme 
Court, an all -india Court, wi ll , tand firm and 
aloof from parry pol itics and polit ical thourics. It 
is unconcerned with the changes in the govern
ment. The Court stands to admini ster the law for 
the time being in force, has goodwill and sympa
thy for all, but is allied to none. Occupying that 
position we hope and trust the Court will main
tain the high traditions of the nation and in stabi
lising the roots o( civilisation which have twice 
been threatened and shaken by two world wars, 
and maintain the fundamental principles o f jus-
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tice which are the emblem of God." The first 
f\!1.omey-General ofindia, M.e. Setalvad, in his 
speech at the inaugural sitting, inler alia, said : 
" The detailed enumeration of fundamental 
rights in the Constitution and the provi sions 
which enable them· to be reasonably restricted 
will need wise and discriminating decisions. On 
the Court will fall the dedicated and difficult task 
of ensuring the citizen the enjoyment of his guar
anteed rights consi stently with the rights o f the 
society and the safety of the State." 

The lengthy statements on the inaugural 
functions on two momentous occasions suc
cinctly explain the role of the highest court o f the 
country in shaping her destiny. The Supreme 
Court cannot afford to remain oblivious of the 
"new atmosphere," as Nehru put it, in the coun
try and should not interpret the Constitution and 
law, to use Maurice Gwyer' s words, in . <a spirit 
of formal or barren legalism." Justice Frank
fu rte r of the United States Supreme Court said 
that statesmanship was needed on all hands to 
avoid a tragic and dangerous confrontation be
tween the legislat ive and judicial wings of the 
~ovemmcnt and this could be avoided by judicial 
restraints. Just ice Holmes, of the same COUI1 , had 
also remarked that the Supreme Court was not 
the only guardian of the peoples' freedom and 
that Legi slatures were cqu~lIy their guardians. 

The Legisla tures are , i'ndeed, equal guardi
ans of the people's freedom, provided the ma
jori ty party should not go amuck. No doubt , the 
Supreme Court performs judicial fu nc tions, but 
it has to deal with many issues and controversies 
which bristle with partisan origins and po litical 
consequences. A constitutional court, interpret
ing the Constitution and determining law, how
ever, moderate and self-restrained, cannot evade 
or avoid pronouncement on matters politi cal ir
respecti\'e of its own vie\\'s on judicial activitism. 
It cannot reamin unconcemed about complaints 
of arbitrariness and tum a blind eye to unreason
able invasions of fund amental rights. h cannot 
countenance, except at the cost of sacrifi cing its 
nobl e mi ssion and mandate under the Constitu
tion, any excessive claims of unlimited power. 

The first two decades of '.he Supreme 
Court's career were fruitful years. As the custo
dian of the constitutional system and t~e legal 
process it strove to stabilise the aspirations of the 
new nation, strove to relieve the tensions con
front ing a d~veloping country, resolved the con
flicts of a diverse and open society and accom
modated and adjudicated antagonistic demands 
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for j ustice. In the performance o f this arduous and 
stupendous task the Supreme Court acted wi th 
utmost erudition. understanding and wisdom and 
commanded the confidence and respect of the 
people in a larger measure than any other insti· 
tUli on in the countf)' . But ofl ate, there has been 
an eros ion in the dignity and pres tige of the 
Supr!:ll1c Coun and it began with the dec ision in 
the Go/ak NOli! casc o The judgment in the Bank 
Nationalis:.n ion case and th(! Presidential Order 
dcrecognisi ng the Princes met with the cry that 
the ('ou:-! was react io na ry. It w as around this time 
that M ohan Kumaraillangalam made his plea that 
India' s Jud ic iary should be committed on certa in 
soc io -economic m:.l tlCTS and hi s views were put 
inlo aclion by appo int ing A. N. Ray Chief Justice 
ofili ci ia (April I 'In) i II preference to presumably 
rhrc(' not "comm itted" coll eag ucs,exccpt lothe 
Con sti tut ion. This po licy of judicia l appoint· 
ments W <l5 unive rsally cenounced in India as 
sub\'crsi vc [0 the independence of the judiciary. 

Thc arpointll1~n t s to the highe r judic iary 
h<1\'(' cver been the sU(0:c t of cri ti c ism and [he 
s\'nt imcllb e\presst.:d by em incnt jurists an; 10 0 

nu merous to quote. A s f.:lr back as 1958, thc Law 
Commission in its Fourteenth Report referreJ to 
the u l1s:Jli s fac rol)' ~ctt"c t ion of judic ia l personnel 
and re m::lrk ~d: , ·, .. ...... The almost universal cho· 
rus o f comment is thar the select ions are un sat is· 
facto ry and .hat they have been induced by ex
ecuti\'c influence. It hlS been said that these 
se i e~t io n s a ppear to have been made out of con
sidt.!n1ti ons of po litical expediency or regional or 
communal scnti ment s. Some o f the members of 
the Bar appo inoed to thc Bench did not occupy 
the front r:mk in the pro fession, either in the 
matter of the lega l equipment or of the volume 
of thei r prac tice at the Bar. A numbe r of more 
capablc and descrving persons appear to have 
been ignored for reasons that can stern only from 
pol iti cal or communal o r s imilar grounds ........ 
Justice M.H . Beg again supe rseded Justice H. R. 
Khanna on the retirement of Chief Justice Ray 
and when Beg was to retire in February 1978, the 
appointment of the Chief Jus tice took an ugly 
shape. Y.V. Chandrachud, the seniormost Judge, 
was vehemently criticised and it became a matter 
of widespread public controversy. The memoran
dum by fi fty-two public men of Bombay ad
dressed to the Minister of Law and Justice to the 
Goven"nent of India, on January 1978, said, in 
pa rt thai the doctrine of "Committed Judges" , 

45. A.D.M. Jaba Dllr vs. S. Shulc/a. 
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as it came to be called, was implemented by the 
Govcmmcnt of India not only in the matter of 
appo intment to the Supreme Court Bench but 
also in regard to appointment to the High Court 
Benches. How far it proceeded became evident 
when Judges o f the Supreme Court and of the 
High Courts bega n going around de livering po
liticai speeches, a practice which was criticised 
by the Supreme Court ilSelf. The result of this 
policy became all too cleaT during the dark 
months of the Emergency when Mr. Justice A .N. 
Ray, the then Chief Justi ce of India, and some of 
his co lleagues showed themsel\'es to be, in the 
words of Lord A.k in apropos his colleagues in 
the famous case of Li\'crsidge \'s. Anderson 
"more execut ive minded than the executive." 
M. C. Chagla considered the appoin tment of 
Chandrachud "wo uld be making ourselves the 
laughing stock of the whole judicial world . Mr. 
Chandrachud would have bcen ostracised-but 
instead of doi ng that, we arc going to give him 
the accolade: o f jud ic ial approvaL" 

In the Ilabcas Corpus case 45 Chief Justice 
Ilay, Jus ti c:c Beg, Cha!ldrachlld and Uhagwati 
concurred in ho lding that " In view of the Pres i
dcn.ia l Order dated 17.h June 1975 no person has 
any Inc lls s/fll1di to move any writ pctition under 
Aniele 226 befo re a High Coun for habeas cor
pus or any othe r \\ rit or order or d irect ion to 
challengc tht.: legality of an order of detention on 
Iht.! ground that the order is not under or in 
compliance wi th the Act or is illegal or is vitiated 
by ma la fid es factual o r lega l or is based on ex
traneous considerations." Justice H. R. Khanna 
alone dissented and he had to pay a price fo r hi s 
dissent. He \vas superscd\!d in January i977, and 
Justice M .H. Beg was appoin ted the Chief Just ice 
oflnd ia . On Ju ly 14, 1976, Jayaprakash Narayan 
in a s'tatement had sa id, "As far as the judiciary, 
I mus( say that the Hi gh Courts have come out 
with fl ying colours in the present crisis. But the 
record of the Supreme Court is unfortunately very 
disappo inting mai nly because Mrs. Gandhi has 
packed it with pliant and submissive judges ex
cept for a few" 

Even if it is conceded that the future norm 
for appointme nt to the Bench shall be on political 
basis, even then it is expected that judges would 
maintain pos tures o f strict neutrality. Once e le
vated to th t.: Bench their biases would be consti 
tut ional and judic ial not politica l or ideological. 
"The primary duty of the judges", says H . R . 
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Khanna, former Judge of the Supreme Court, "is House of the People seat on the Congress (I) 
to uphold the constitution and the law without ticket.') BaharuraI-Islam's resignation came 
fear or favour and in doing so they cannot allow barely a month after his · (and Justice R.B. 
any political ideology which might have caught Mishra's) controversial judgment in the Palna 
their fancy to colour decision. The sobering re- Urban Cooperative case in favour of the Bihar 
flection has always to be there for judges, as said Chief Minister Dr. Jagannath Mishra, who stood 
by a great master, that the Constitution is meant accused of forgery and corruption. The third 
notmerelyfortheirwayofthinkingbutforpeople Judge hearing the case, Justice V.D. 
of fundamentally differing views.' '.6 Tulzapurkar, dissented. Perhaps, there might be 

The same standard applies to a judge's post no link between Baharuallslam 's resignation and 
retirement demeanour, Judges of the Supreme his judgment in the Palna Urban Cooperative 
Court are supposed to retire quietly into oblivion. case, but his subsequent actions compOlD1ded the 
It isuniversallyrecognized thataJudge'sconduct widespread misgivings which that judgment had 
should be free from temptation or fear even after aroused'8 A review application was filed in the 
he leaves the Bench. That, at least, was the intent Supreme Court pleading that Justice B,marul 
of the framers of the Consiitution in inserting Islam's judgment was politically motivated as he 
Article 123 (7), that prescribes that no person who became Congress (I) nominee for the Barpeta 
has held office as a Judge of the Supreme Court House of the People seat. The Court unanimously 
shall plead or act in any Court or before any decided to hear the appeal challenging the judg-
authority within the territory of India. But if ment of the Patna High Court upholding ,with-
sining Judges near retirement start hankering drawal of the criminal case against Dr. Jagannath 
after entering or returning to politics, it is likely Mishra. 
to affect their judicial decisions. The unhealthy There is evidence to suggest that a few of 
trend of sitting Judges entering active politics the Judges of the Supreme Court adjusted their 
started in 1967. The then Chief Justice Subba antenna to "know what would suit the Govern-
Rao, committed judicial impropriety when he ment in power." Judgments in one era compared 
accepted the Opposition's invitation to become to those of another show how things changed 
its candidate for the 1969 Presidential poll and under two different regimes. A note was circu-
resigned from his office. Subba ~ao's willing- lated among High Courts after the triumph ofthe 
ness to become the Opposition 's nominee soon Janata Party in the Parliamentary poll in March 
after his crucial judgment in the I.G. G%k Nath 1977. The note on behalf of a Committee of 
vs. The Siale of Punjab was widely criticised and Judges of the Supreme Court proposed a code of 
propelled the highest Court of the country into ethics for the Judges to check "the deterioration 
political controversy. The image of the Supreme of standards and fall in values." The main point 
Court-as being above politics and poli tical lean- emphasized was "a solemn undertaking" not to 
ings-never recovered from the jolt given to it by drink either in public or private. This was obvi-
Subba Rao. The former Judge of the Supreme ously to please PrimeMinisterMoraJji Desai. But 
Court H. R. Khanna was caught in the political the most objectionable part of the code was to be 
web by accepting to enter Charan Singh's Min- enforced through law. Chief Justice Beg, in his 
istry. though he immediately .. fterwards re- covering lettcr dated October 10, 1977, to the 
Signed. But the political lure was there when he Chief Justices of High Courts, said, "I am glad 
contested the 1982 Presidential election as com- to be able to infonn you that the present Govern-
binedOpposition 's candidate knowing it fuJI well ment is very willing to strengthen our bands and 
that the chance of his success was really remote. to help us move in the right direction by any 
The image of the Supreme Court received an- legislation which may be necessary for this PUI-
other grievous blow when a sitting Supreme pose." S.N. Mishra raised the issue in the House 
Court Judge Baharul Islam, who was due for ofthePeopleonDecember9,I977,andobserved 
retirement by the end of February in 1983, fe- that the code of conduct was a clear insult to the 
signed in January to be able to contest the Barpeta Judges of the High Courts and it would be a sad 

46. "Judges As Knight Errants," H.R. KhaM3, The Times a/India. New Delhi. February S, 1983. 
47. Retired Judges have entered politics, like K.5. Hegde, H.R. Khanna and H.R. GokhaJe, but they did not resign as Judges, 

like Subba Rio and Baharullslam. . 
48. BaharullsJa'm was. member of the undivided Congress and represented it in the Council of States forewo terms before 

being inducted as a Judge ofthe.Assam High Court He retired in 1980 and soon thereafter was elevated to the Supreme 
Court. 



256 

day when the Judges would have to obtain char- · 
actercenificates period·icallyeven if they be from 
their f,lI ow-Judges. Chief Justice Beg ac tuolly 
issued and was later forced to withdraw, a con
tempt no tice to newspapers who transmitted to 
the people the code of ethics. in the formulation 
of which the Chief JUSlice o f Indio hod taken the 
initi at ive, and had questioned its propriety. Ch ief 
Justice Beg had dismissed, it is important to 
recall, the Allahabad High Court judgment set
ting aside Mrs. Indira Gandhi' s election as erro
neous though Mrs. Gandhi's appeal be fore the 
Supreme Court was heard in terms of an amended 
electoral law which precluded the exam ination 
of the merits of the case. In layingdowlI his ofti cc 
o f Chief Justice of India in February 1978, Justice 
M.H. Beg gave expression to the nob le se nt i
ments o fa Judge when he said that if tho Judges 
of the Supreme COlin had become pli an t to the 
dictates or directions of the EXe'cuti\"c . the sooner 
the Court was wound up the belter for th ~ country. 

A fter his elevation in February 1978, Chief 
Justice Y .V . Chandrachud mndl' an unpl'C:cl'
dented publ ic statement th at he hac! s{1cnt slfc p
less ni ghts, but he did not havr: the cuur:lgl' to 
give a contrary decision in the } Jabl!a~ COIpUS 

case in 1975 . Justice Chondraehud did 1I0t ac' 
according to the dictates of his conscience and 
clearly vio la ted tbe oath of hi s office that he' 'will 
duly and faithfully and to 'he best of hi ; abili,y. 
knowledge and judgment pcrfoml the dUlil's of 
his office without fl'ar or fa vour, aflt:c tion or ill 
wilL" Justice H .R. Khanna, who g3VC the dis
sent ing judgmen ' , and Judges of the n ine High 
Courts who had ruled likewise, wc re also livi ng 
under the same grave circumstances and condi
tions of 1975. Justi ce Khanna 's d isse nt ing judg
ment was acclaimed by the foreign press and 
jurists. The Ne~\ ' York Tim es commented that it 
deserved to be engraved in le tters of gold . 

Chief Justice Chandraehud did ano ther dis
service to his august office. The issue rel ating to 
charges of corruption against some fami Iy mem
bers of the Prime Minister Morarji Desai and 
Home Mini ster Charan Singh were highly con
tentious and for mon ths continued to arouse 
considerable passion. Later in 1978 when the 
Council o f States was paralysed for weeks be
cause the Government was not willing to abide 
by its resolution calling for probe eithe r by a 
comm ission of inqui ry or the Comm ittee of the 
House, then, the Information Minister Lal 
Krishna Advani, who was also the l<:ader of the 
Council of States (Rajya Sabha), ha d feit con-
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strained to resign from the Union Government. 
The Prime Min ister, Morarji Desai, thereupon 
agreed to refer the matter to the Ch ie f Justice of 
India to look in to it and the Chief Justice agreed. 
But he finally refused to look into the charges of 
corruption. Many eyebrows were raised that the 
Govemment should have resorted to the expedi
ent of referring the matter to the Chief Justice of 
India and that he would have agreed to look into 
it. The Chief Justice 's fi nal conclusion to refuse 
it was neither flattering to his prestige nor to the 
digni ty of the offi ce he occupied. If he would 
have agreed, as he did it ini tially, and whatc\'cr 
hi s findings would have been. the office of the 
Chief Justice of India would have been dragged 
into public controversy damaging the image of 
the highest judiciary in the country. Charan Singh 
said in 'he House of the People on December 2, 
1978 ,hat the Chief Justicc would have no au,hor
it)' 10 compel attendance of any person for being 
examined as a witness or production of docu· 
ments. 

The imagC: ._ ~f }ustice P. N. Bhagwati is 
more controversia l. In their memorandum, ad· 
dn:ssed to the Law Minister, fi fly-two public men 
and ad ..... ocates in Bombay, wrote, "though public 
memory is short, one can reca ll Justice Bhagwaii 
shari ng public plat forms w ith the then leaders of 
the eme rgency. He made no secret of his ident i
li cation with the then current 'isl11 ' and wi th the 
kader:i of emergency. I . Justice Bhagwat i wrote 
a letter to 1\1rs. Indira Gandhi in eulogistic tenllS 
lauding her electoral victory in January 1980. In 
the opening paragraph of hi s letter he wrote: "It 
is a most remarkable achievement of which you, 
your fri ends and well-wishers can be justly 
proud." He reminded her o f the heavy respons i
bil ity that rested on her shoulders and people's 
expectations from her. He had gone on to add, 
"you have become the symbol of the hope and 
aspirations of the poor hungry millions of India 
who had so far nothing to hope for and nothing 
to live for and who are now looking up to you 
lifting them from din and squalor and freeing 
them from poveny and ignorance .... .. The con
cluding paragraph said, "today, the reddi sh glow 
of the ri sing sun is hold ing out the promise of a 
brigh' sunshine . May, that sunshine fill our hearts 
with joy and bring comfort and cheer to the poor, 
half naked, hungry millions of our coutllJymcn. 
That is my only prayer to God on fliis occasion .... 

Justice Bhagwati's letter attracted severe 
criticism among the public, the Bar and among 
some Judges o f the Supreme Court too. The 
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Supreme Court Bar Association even decided, to 
censure the conduct of the Judge which was 
"contrary to the principle of judicial inde
pendence." Addressing the'lndian Law Institute, 
New Delhi, on March 22, 1980, Justice T.D. 
Tulzapurkar 'voiced his concern over some 
Judges hovering round the seats of political 
power. He said that they hobnobbed with Min
isters and law officers and sought favours. Refer
ring indirectly to the letter of Justice Bhagwati, 
he said, "The recent news items which you all 
must have read have caused great anguish and 
pain to me and many of my colleagues who have 
expressed their resentment. It is a very disturbing 
trend damaging the image of judiciary from 
within and must be deprecated." He reiterated 
that if Judges staned sending "buquets of con
gratulatory letters to a political leader on is po
litical victory, eulogizing him on the assumption 
of a high office in adulatory terms, the people's 
faith in the judic iary will be shaken; and if this 
can happen now. the day will not be faroffwhen 
Judges may. even seek appointments and wait on 
him and other persons who count and that will be 
the saddest day for the country and the judici-
ary."49 . 

There was another aspect of Justice Bhag
wati's letter to Mrs. Indira Gandhi. He had men
tioned that mounting arrears had been cltlgging 
the judicial machinery and. stressed that the po
sition was almost desperate and "yet there did 
not seem to be any sense of urgency in the court .•• 
This raised a pertinent question \\'hether it was 
decorus for a sitting Judge to criticise brother 
Judges on the Bench and thattoo in a letter written 
to the Prime Minister. 

These are trying times in the history of the 
Supreme Court and the lustre that it shed is fast 
fading. A judge, especially of the highest co un 
of the country, like Ceasar's wife, must be above 
suspicion. Threats to judicial independence and 
integrity emanate from within and without. Vigi
lant guardians of an independent judiciary are 
always alert and ready to protest encroachments 
from the domain of the Supreme Court. But not 
much thought has been given to the harm that 
judges' public postures might intlict on the judi
ciary. A former Judge of the Supreme Court, H. 
R. Khanna, said, " Institutions are normally 
strong enough to .withstand external threats but 

49. The Statesman. New Delhi, March 23,1980. 

257 

they give way and start crumbling when some of 
those manning them, anack.tbem from within and 
indulge in what is akin to an act of sabotage.5• 

Earl ier, C.K. Daphtry speaking at the Law Day 
function organised by the Supreme Court Bar 
Association, expressed his unhappiness at the 
lack of unity among judges. Referring to the 
Judges case, he pointed ·out that today when a 
judge referred to another judge "as my brother, 
" it would be doubtful ifhe meant it aiL" When 
Kuldip Nayyar gave to his article, appearing in 
Indian Express, March 1980, the caption, 
"Judge, Judge Thyself," he epitomised the 
whole truth. 

The Chief bstice of India was seriously 
mauled when his colleagues constituting the 
seven-member Bench, which heard the Judges 
case, decided to make public his affidavit con
tammg his confidential discussions with the 
Law Ministry. The four to three majority judg
ment held that the Chief Justice ofIndia 's opinion 
did not have primacy over that of the Delhi High 
Coun's Chief Justice. Justice P. N. Bhagwati 
even described the Chief Just ice of India as a 
" li tigant" in the case. N.A. Palkhivala com
mented that Just ice Bhagwati was in error in 
describing the Chief Justice of India a "'liti
gant" into " contest " with Chief Justice K.B. N. 
Singh of the Patna High Court . He added, "No 
doubt every Judge has the jurisdictiorrlo"decide 
rightly or wrongly. But what is regrettable is that 
the judgment of Bhagwati J. dealing with the 
transfer o f Chief Justice Singh was couched in 
language which occasionally lapses into ques
tionable taste when dealing with the conduct and 
affidavi t of the Chief Justice o f India. "52 Justice 
Bhagwati found Chief Justice Chandrachud's 
affidavit as "vague and indefinite, delightfully 
vague" a "littl e intriguing" and "the Constitu
tion incantation." No less damage was done to 
the position of the Chief Justice of India and the 
impo nancc of upholding the prestige of that of
fice by the statement of President Neelam Sanjiva 
Reddy made on his behalfby the Solicitor-Gen
era l in the Supreme Court, to the effect that the 
Chief Just ice of India did not have any personal 
discussion with him regarding the transfer of 
Chief Justice K.B. N. Singh of the Palna High 
Court to Madras High Court, despite th~ errone
ous interpretation of Sanjiva Reddy on the ex-

SO. "Judges as Knight Ernnts : A case of self-inflicted injury," The Times o/India. New Delhi, February S, 1983. 
S1. As reported in The Hindus/on Times. New Delhi, November 27, 1981. 
52. Nani A. Palkhivala. "Aspects of the Judge's Case-I." Indian E.T;press, New Delhi , February

l
3, 1982. 
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pression "President of India." Reddy had inter
preted the expression to mean the person of the 
President as distinct from the office of the Presi-
dent· 

, 

During recent years another unhealthy 
practice has developed. Some Judges of the Su
preme Court expound their own views and ques
tion the soundness of judgments of other Judges 
outside the Chambers. While delivering the lec
ture on : "Judiciary-Attacks and Survival" at 
Pune on October 28, 1992, Justice v. D. 
Tulzapurkar criticised the interim order in the 
Bihar Blinding cases passed by a Bench consist
ing of Justices, P. N. Bhagwati and R. S. Pathak 
and charged these two Judges for violat ing the 
spirit of Article 2 I of the Constitution which 
ensures fair trial in conformity to procedure pre
scribed by law. 

Close on the heels of Justice Tul zapurkar's 
Pune lecture came a speech by Justice O. Chin
nappa Reddy at a seminar on "Sociali sm, Con
stitution and the country Today" in New Delhi . 
Justice Reddy called for the transfer of the Right 
to work, li ving wage and decen t conditions of 
work from the Chapter on th e Directive Princi
ples of State Policy to thc Chapter on Fundamen
tal Rights. He advocated aboli tion of private 
ownership of means of production, denounced 
the "bourgeoisie feeling class " and ended up by 
declaring that " it is not the judiciary but Parlia
ment and the Government that have failed the 
people." Justice Reddy ctricised the Indian Con
stitution for not being a true socialist Constitu
tion. To add to it , the speeches delivered by 
Justice P. N. Bhagwati, D. A. Desa i, and O. 
Chinnappa Reddy at the Indo-German Seminar 
reeked of politics and were, undoubted ly highly 
controversial in glaring contrast to the Paper 
submitted at the seminar by Justice E.E. 
Venkataramiah. The greatest asset of the Judici
ary is public perception and acceptance of it as 
an impartial body. Decisions of Judiciary sus
pected of partisanship, philosophical slants and 
ideological tilts cannot be acceptable to all sec
tions in an open society as one in India 

"What is more perturbing," says Soli 1. 
Sorabjee, "is the phenomenon, which, if un
checked, is now threatening to become a trend, 
of delivering judgments of utmost importance 

The Government of the Indian Republic 

without any real judicial consultation and delib
enition among all members of the bench who 
heard the case ... " The requirement that thejudg
ment ofa court should be the result of collective 
deliberation composing the Court is founded 
upon the fundamenta l principles essential to the 
due administration of justice. Every judicial act 
which is done by several ought to be concluded 
after discussion and after deliberatcly weighing 
the arguments of each other. That was stated way 
back in 1884 by Sir Henry Barnes, Chief Justice 
of the Allahabad High Court and was reiterated 
about a century later in 1980 by Justice P.N. 
Bhagwati as ajudge of the Supreme Court. 

The first departure from th is sound princi
pie was made byChiefJustice Subba Rao in Apri l 
1967 in a case involving the important issue or a 
fundamental right. The case was heard by a five
member bench and the judgment was reserved. 
On April 9, 1967 Subba Rao announced that he 
would resign his office of Chief Justice on April 
II and contest the Presidential election. He had 
prepared the majority judgment for himself and 
Justices Shelat and Vaidyalin gam, but "appar
cntly" the draft judgment was not circulated 
earlier to other judges, Hidaytullah and 
Bachawat, and delivered the Judgment on Apri l 
10. Justice Hidaytullah and Bachawat expressed 
their dissent the same day but gave reasons sub
sequently on April 24, 1967. Since it was not in 
keeping with the temperament and spirit of those 
times to publicly criticise in judgments their ju
dicial brethren who participated in the case, Jus
tice Hidaytullah in hi s dissenting judgment made 
a significant comment "For reasons, into which 
it is not necessary to go here, our judgml!nt could 
not be delivered with the judgment of the Chicf 
Justice. " 

In one of the most far-reaching judgments 
in the Keshavarranda Bharati case there was no 
exchange of draft judgments amongst the judges 
who constituted the Bench, although in this case 
the unique doctrine of basic structure was 
evolved. 54 The same disturbing phenomenon re
curred in 1980, and again in a case of great 
constitutional importance-Minerva Mills-in
volving the constitutionality of certain provisions 
of the Constitution (Forty-second Amendment) 
Act, 1976. This time Justice P.N. Bhagwati com-

--53. • 'The Supreme Court oflndia-I : Erosion of Judi cial Collectivism," The Times of India, New Delhi, January 5, 1987. 
54. According to Justice Chandrachud, who sided with the majority, there was not sufficient time, after the conclusion of 

arguments, for an exchange of dmft judgments amongst all the judges: "We sat in futl strength of 13 to hear the C~ 
and I hoped that after a free and frank exchange of thoughts, 1 will be able to share the views of someone or the other 
cfmy esteemed brothers. But we were overtaken by adventitious circumstances .... ... .. 
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plained that as a dissenting member that no judi
cial conference or discussion among the judges 
was held nor any draft judgment circulated with 
the result that he did not have the benefit of 
knowing the reasons for the judgment of the 
Chief Justice Chandrachud and three otherjudges 
who spoke for the majority. After deploring this 
practice Justice Bhagwati warned that, "this 
would introduce a chaotic situation in the judicial 
process and it would be an unhealthy prece
dent... ... . For good measure he confronted the 
majority with Chandrachud's dicta in Ke
shavanallda Bharati about the necessity of a free 
and frank exchange of views. " 

In the celebrated Judges case (S.D. Gupta 
vs. Ullion of India) it was just a day before the 
due date of retirement of Justice A.C. Gupta, a 
member of the Bench hearing the case, that full 
draft o f the judgments was circulated amongst 
the judges constituting the Bench. Impending 
retirement of Chief Justice Chandrachud on July 
II, 1985 was "anothercasualty" in the case of 
Tllisiram Patil. In the dissentingjudgment Justice 
Thakkar' 'bitterly protested" about the receipt of 
the full draft of the judgment running into 237 
pages prepared by Justice Madon for the major
ity, on ly in the morning of July II , less than 3 
hours before the deadline for pronouncement of 
thejudgment in the Court." With anguish he said,0 
" Ifonly there had been a meeting inorderto have 
a dialogue, there might have been a meeting of 
minds. ~ 

The retirement syndrome struck again. The 
Constitution Bench presided over by Chief Jus
tice P. N. Bhagwati heard the case concerning the 
withdrawal of prosecution against Jagannath 
M ishra, former Chief Minister of Bihar. Judg
ment was reserved in September 1986. Chief 
Justice Bhagwati was due to retire on December 
21, 1986. The judgment was pronounced on De
cember 20, 1986, which happened to be Saturday, 
a day before Bhagw3ti's retirement and, once 
again, without discussion amongst the judges. 
Justice Khalid, who was a party to the majority 
judgment, had gone on record as saying, " It is 
unfortunate that a di sc ussion could not be held 
about this case by the judges who heard this 
case." Just ice Khalid was even unhappy at the 
admission of the review petition in the Jagallnalh 
Mis"ra case. He was particularly dismayed at 
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the review Bench deciding to admit the petition 
and rehear the case but choosing Ii'tlt to give any 
reason for its views. 

In the final analysis, the deep fissure run
ning through the Supreme Court is in the full 
glare of public eye. The Supreme Court dismayed 
its admirers by its extraordinary action in holding 
a sining at the residence of the Chief Justice on 
a.saturday morning to stay the execution of Billa 
and Ranga in order to examine whether or not the 
President acted correctly in rejecting their mercy 
petition. The Court later vacated this stay as 
summarily as it had ordered it. This was followed 
by the West Bellgal Electoral Rolls case by the 
unhappy twist and turns before its fmal hearing 
by a fi ve·mcmber Bench. Five senror counsels 
through a signed statement . charged the three
member Bench with bias and urged that the West 
Bengal Electoral Rolls case he shifted to some 
other Bench. Equally regrertable was the tussle 
that developed between the three-member Bench 
headed by Justice D. A. Desai and Justice Sabysa
chi Mukherjee of the Calcurta High Court, who 
had giyen a stay order in the West Bengal Elec
toral Rolls case. Justice Mukherjee took excep
tion to the "unprecedented " directive conveying 
to him vacating the stay order by the Supreme 
Court through a "Iightcning .. telcphone call. 

The pattern of four (0 three or three to two 
divisions on all substantive iSSUL\S, the diametric 
divergence of views expressed by the judges, the 
whispers of political affiliations of individual 
judges, the clash of personal ambitions and mu
tua l conflicts and clashes have created an irrepa
rable damage to the highest Court of the country. 
H. R. Khanna has correctly said, "It takes years 
to build the institutions ... .. But institutions can be 
destroyed overni ght by the ambi tion, wayward
ness, caprice, pettiness or weakness ofadventur· 
ists or self-seekers. They can be damaged also by 
those who cave in under fear and even by the 
well-intentioned who might be carried away by 
the exuberance of their ideas. "~6 

In the end, it must be emphasised that an 
honest and independent judiciary is the most 
valuable possession' a d.emocracy can claim to 
have. Nothing must be done to malign or deni
grate it. Let not the judges give cause for com
plaint or murmur. Not only their judicial dealings 
but their conduct out of co un must inspire public 

55 . Justice A.C. Gupta wasduetoretireon DecembeT3 t, 1981 and the full draftofthcjudgments was cil'Culated on DeccmbeT 
3D. 

56, "Judges As Knight Errants; A case ofsclf·innicted injury," The Timej of India. New Delhi, February S, 1983. 
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confidence. A.N. Grover, a fortner Judge of the · 
Supreme Court, with a nostalgic pride reca lls the 
es teem with wh ich the j udiciary was he ld a little 
ove r fifty years ago. The soc ial intl!n11ixing. he 
recounts, bet-.vecn he Bench anJ the B::!r was 
morc ora "public nature like p:H1icipation in big 
parties and fun ctions and indi" itlu:l ] members of 
the Bar and the Bench did not soc iali st: !:xcept in 
a few cases." A ftcr 811a ining i i1d~ pl'tldc nl'c> o\'cr 
the years , a good deal of ch~ ng..: h ~lS come abo ut 
and appropriately Justice GrO\Tr gin~s to his 

The Governmenl of Ihe Indian Republ ic 

article the caption: "Judic iary- f;:tll in values." 
There has been, he writes, erosion of solida ri tv 
the code of profess ional ethics is not being proi)~ 
crly followed in certain cases, the soc ial inter· 
mix ing bet\\'een lawyers and j udges had in · 
creased "to an I!xtCnI wh~r~ there is lot of loose 
t::lIk of favouriti sm." It \\las essenli ;:!Ily the Ba r 
that was rcsponsibk for initia tion of inqu iring 
into the corruption charges aga ins t the Supreme 
Court Judge, Mr. Juslic:C' V. Ranw.i \\·UI1li. 



CHAPTER XII 

The Union and the States 

Original Units of the Union 
Before 1947 there were politically two In

dias-British India governed by the British 
Crown according to the laws passed, from time 
to time, by the British Parliament and enactments 
of the Indian Legislature, and the Indian States, 
562 in number and popularly known as Princely 
States, under the suzerainty of the British Crown 
but for the most part under the personal rule of 
the Princes. In 1950 when Ihe new Constitution 
of the Republic of India came into being, the 
Indian States had been liquidated and the country 
we lded into a single political entity. Three differ
ent pattcms were discernible in the process of the 
intc-gration in to [he Union of India. 

(I) 216 State having a population of over 
19 million \,·ere merged in the neighboring Pro\,
in'ces which were designated in the Constitution 
as Part A States: 

(2) 6 I States having a population of about 
7 million were constituted into newly formed 
CC'nlrally administered units known as Part C 
States; 

(3) 275 States with a popUlation of about 
35 million were integrated to create new admin
istrative units, namely, Part B States of Rajas
than, Madhya Bharat, Travncore-Cochin, 
Saurasht ra and Patiala and East Punjab States 
Union (PEPSC):and 

(4)3 Stales, Hyderabad, Jammu and Kash
mir and l"fysore. became Part B states. 

The constituent units of the Union oflndia 
were, therefore, divided into three categories. 
Part A States included Assam, Bihar, Bombay, 
Madhya Pradesh, Madras, Orissa, Uttar Pradesh, 
West Bengal and Punjab. The Andhra State was 
crealed in 1953 ou; of Telgu-speaking areas of 
Madras, makin g a lotal of 10. Part B States were 
8-Hyderabad, Jammu and Kashimir, Madhya 
Bharat, Mysor., Patiala and Punjab States Union, 
Rajasthan, Saurashtra. and Tranvancore-Co
chin. The State of Jammu and Kashmir though 
speci fi ed in Part B of the First Schedule, was 
placed on a special footing and there was special 

I. Draft Consl ifutioll of India. p. iv. 
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Article (370) in the Constitution dealing with it. 
Other Part B States were covered by Article 238 
in Part VII of the Constitution. 

Part C States consisted of Ajmer, Bhopal, 
Coorg, Delhi, Himachal Pradesh, Kutch, Ma
nipur, Tripura, and Vindhya Pradesh. Cooch-Be
har, which was originally a Part C State, was 
subsequently merged with West Bengal. Bilaspur 
100, was originally a separate unit in Part C but 
was afterwards merged in Himachal Pradesh. 

Disparate status of the units 
A peculiar feature of the Indian Constitu

tion was the disparate stahls of the constituent 
units. The Drafting Committee explained the 
reasons for this disparity. The Committee said, 
" In article I of the Draft, India has been described 
a Union of States. For unifonnity the Committee 
has thought it desirable to describe Ihe units of 
the Union in the new Constitution as States, 
whether 1hey are known al present as Governors' 
Provinces, or Chie f COlllmi ssioners' Provinces 
'l\ Indian Slates. Some differences between the 
units there wi ll ur.doubtedly remain in the new 
Constitution and in order to mark this difference, 
the Committee has divided the States into three 
classes; those enumerated in Part I of the First 
Schedule, those enumerated in Part II, and those 
enumerated in Part III." I The Constitution main
tained this difference and established three cate
gories of States giving each category a pattern 
and sta tus of its own. 

The status of Pan A and Part B States was 
based on the concept offederalism, but there were 
a few significant differences in the governance 
of t~e two. The head of a Part A State was a 
Governor appointed by the President for a period 
of five years. The head of a Part B State was a 
Rajpramukh and the office was hereditary in the 
case of Hyderabad and Mysore. The head ofthe 
Jammu and Kashmir State was designated Sadar
i-Riyasat and he was elected by the Legislature 
for a period of five years. A Rajpralj1ukh of a 
Union of States was the ruler of one of the 
principal constituent States and was elected by 
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the Council of Rulers of the States forming that. 
Union. The Rajpramukh was to be recognised by 
the President. The Pres ident also recognised the 
Sadar-i-Riyasat of Jammu and Kashmi r, a l
though it was just a form ality. But the main 
feature that dis ti nguished Part B States from Part 
A States wa s p rov is ion contained in Article 3 71 
which vested in the Union Government the 
au tho rity of exercis ing general comrol over the 
Governments of those States for a period of ten 
years from the com mencement of the Const itu
ti on, or for such longer or shorter period as de
termined by Parliament. It was further provided 
that Part B States must comply with such parti cu
lar directions as would be given.to them frolll 
time to time by the Pres ident. And the directi ons 
were in practice so ubiquitous and frequent that 
the contro l e xerc ised by the Union Govemmcnt 
was characterised by many as "the new para 
mountcy." The Sta te of Mysor~ was, however, 
exempted from such a control. 2 

Pa rt C States which ranki.:d lowest in tbe 
hierarchy were admini stered by the Un ion Go \' 
emment on a unita ry basi s. The Co[] stit ution 
cJeady specified that the President would admin
ister these States and in adm in is tering them he 
might act th iVugh a LieutenJnt-Goven1or or a 
Chief Commissioner to be appointed by h im, o r 
through the Government of a neighboUring 
State.) The Constitution further provided that 
Par li ament might c reate by law or continue by 
law local legislatu res for these Slates and spec i fy 
the ir functions .4 Parli ament was also author ised 
to create for each of such States a Counc il of 
Advisers or Ministers .s Parli ament, accordingly, 
passed the Government of Part C States Act, 
1951 , providing fo r the sett ing up of the l egisla
tures and Minis tries in Part C States. But thi s 
devo lution of powers to Legislatures and Gov
ernments of Part C States d id not detract the 
legis lative authority of Parliament over those 
States or from the responsibi li ty of the Un ion 
Government to Parliament for their administra
tion. It was really unfede ral to deem Part eStates 
as the units of a federation. 

Apart from the States of the Union , the 
Constitution also p rovided for the admin ist ration 

2. Provi so to o rigi na l Artic lt= 37 1. 
J. Original Art icle 2)9 (1) 
4. Original An ic lt= 240 ( I ) (a). 
5. Original Art ic lt= 2-'0 ( I) (b). 
6 . Fourth Schedule, Article 80 (I)(b). 
7. Anicte 8t (t)(b). 
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o f the Territories in Part D and other Territories 
including the acquired territo ries but not speci
fied therein. The only Territory speci fi ed in Part 
D was the Andaman and N icobar Is lands. A 
Territory, unlike aState, di d not fo rm a unit of 
the Union of India and as such it e ssenti ally 
differed from the States of the Union in matters 
of representation in the Union Parliament. Rep
resentation in the Council of States was on ly 
limited to the States' and a Territory being not a 
unit of the Union did nO[ have representat ion 
there. The people of the Sta te and the Union had 
representation in the House of the Pcople by 
virtue of the Constitution, whereas representat ion 
o f the people of a Territory depended upon leg
is lation by Parliament. ' 

The Territory was administered by the 
President through a Chief Commissioner or other 
au thority appointed by him, and by regu lations 
which had the force of an Act ofParliament8 The 
legislative powers of Parliament also inc luded 
matte rs in the State List.9 The authority of the 
Union Government, administrative and legisla
tive, inc luding the regulation-making power, 
was, thus, complete in all respects. 

But public opinion, both w ithin and with
out the Part B and Part C States, had been con
stantly critical of this const itutional anomaly 
w hic h, it was argued, otTended the principle of 
equality of status between the const itue nt un its 
o f a federa tion. It also contradicted the principle 
of equal rights and opportunities for the People 
of India. The States Reorganisation Commission 
was " impressed by the weight of the publi c 
sentiment on this matter" and recommended that 
the exist ing constitut ional disparity bet\veen the 
different units of the Union should disappear as · 
a necessary consequence of reorganisat ion. 
"The only rational approach to the p rob lem, in 
our opinion," observed the Commission, "will 
be that the Indian Union should have primary 
constituent units having equal status and a uni
form relationship with the Centre, except where, 
for any strategic security or other compelling 
reasons, it is not practicable to integrate any 
small area with the territories of a full-fledged 
unit. "10 The Commission held that the classifi -

8. Article 243 (2 ), repealed by the St=venth Amendment Act, 1956. 
9 .. Article 246 (4). 

10. Reporf oflhe Siaies Reorganisation Commission, para 237. 
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cation of States into three categories had been 
adopted essentially as a transitional expedient 
and was not intended to be a pennanent feature 
of the constitutional structure of India. Part B 
States, the Commission recommended, should 
be equated with Part A States by omining Article 
371 of the Constitution and by abolishing the 
institution of the Rajpramukh. The institution of 
the Rajpramukh, observed the Commission, 
"has a political aspect" and large section of 
public opinion views its continuance with disfa
vour on the ground that 'it "ill accords with the 
essentially democratic framework of the coun
try. "I I 

With regard to Part C States, the Commis
sion recommended that with the exception of 
Deihi, Manipur and Andaman aDd Nicobar Is
lands, which should be centrally administered, 
the remaining States in this category should to 
the extent practicable, be merged in the adjoining 
States. Jl Such of the States as could not be 
merged in the adjoining areas for security and 
other imperative considerations should be ad
ministered by the Centre as Territories.1) 

According to the States Reorganisation 
Commission the component units of the Indian 
Union were to consist of two categories; 

(.) " States" forming primary federat
ing units orthe Union; and · 
(b) "Territories" central!y adminis
tered. 

The Government of India announced on 
January .16, 1956 its acceptance of the recom
mendatioM of the State Reorganisation Commis
sion for the abolition of the constitutional dis
parity of the ditTerent States such as Part A, B 
and C States, and the abolition of the institution 
of the Rajpramukh. 

The New Political Map of India 
As a result of reorganisation, the Union of 

India was to consist of!4 States and 6 Territories. 
States were : Andhra Pradesh, Assam, Bihar, 
Bombay, Kerala, Madhya Pradesh, Madras 
(Tamil Nadu), Mysore (Karnataka), Orissa, Pun
jab, Rajasthan, Uttar Pradesh, West Bengal and 
Jammu and Kashmir. The six Territories were: 
Delhi, Himachal Pradesh, Manipur, Tripura, the 
Andman and Nicobar Islands, the Laccadive 
Miniocy and Amindivi Islands (Lakshadweep). 

II. Ibid .• pan 242. 
12. Ibid .. pan 268. 
13. Ibid .• pan 267. 
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No territorial change was made in the case of 
Assam, Unar Pradesh and Jammu and Kashmir. 
Kerala was a new name, although itrepresented 
substantially the old States ofTranvancore-Co
chin. The Kannada-speaking areas, which had 
been brought together, retained the name of 
Mysore. Andhra Pradesh was the combination of 
the States of Hyderabad and Andhra. The case 
for an enlarged Andhra State was forcefully 
stated by the Reorganisation Commission, 
though they favoured the fonnation of such States 
five years thence. The fonnation of the new 
Bombay State was based on a fonnula suggested 
by the Commission, though its territorial com
plex had to be altered to some extenl by Parlia
ment so as to consolidate in one State all the 
Marathi and Gujarati-speaking people, The ex
clusion of Himachal Pradesh and Tripura from 
the States of the Punjab and Assam respectively 
was decided after taking into consideration the 
wishes of the people and the immediate needs of 
those areas regarding their economic develop
ment. 

The political map of India redrawn in 1956 
had to be changed on May I, 1960, when the 
State ofBombay was bi furcated into Maharashtra 
and Gujarat. The Union of India, then, consisted 
of 15 Slates and 6 Territories. It was again 
changed 011 Augu st I, 1960 when Ihe Prime 

'Minister announced in Parliament the decision 
of the Government for the creation of Nagaland 
as a new State-the 16th in the Republic. The 
Constitution (Thirteenth Amendment) Act, cre-

. ated · the State of Nagaland,.comprising the ter
ritory known as the Naga Hills, Tuensang Area 
and covering an area of about 6,000 square miles 
inhabited by 400,000 Nagas. Once again, the 
political map was changed by creating the sev
enteenth State ofHaryana on November I, 1966. 
Punjab was divided into Punjab and Haryana 
with portions of territory going to Himachal 
Pradesh, a Union Territory. Himachal Pradesh 
attained statehood in January 1971 and became 
the eighteenth State. 

The Government of India announced on 
September 11, 1968 its decision to constitute an 
autonomous State-Meghalaya-within the State 
of Assam, consisting of the hill districts ofGaro 
and KIlasi and Jowai (Jaintia) 'n the first in
stance." The autonomous districts ofMikir Hills 

14. qaro and Khasi Hills and tbelowai fonning parts of the lutonomOus StateofMeghalaya covered a population of7. 90.000. 
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and North Cachar Hills were given the option to 
joi n the autonomous State orMeghalaya through 
a two-third majority vote in their respective Dis
trict Councils. Meghalaya, comprising the Garo 
and Khasi and lawai (Jaintia) came into ex istence 
on April 2 , 1970. As a result o r the schemc to 
reorganize the north-eastern region of the coun
try, Manipur and Tripura became States and 
Meghalaya was also elevated to the status or a 
rull fl edged State in December 197 1. " Two new 
Union Territories of Mizoram and Arunachal 
Pradesh emerged out of the existing Mi zo distri ct 
and NEFA respectively. Thi s made a total or 
twenty-one States comprising the Union of In
dia. The thirty-S ixth Amendment" created the 
Twenty-second State or Sikkim. Early in 1987, 
Arunachal, Mizoram and Goa were elevated and 
the total number of States constituting the Union 
of India came to twenty-five. 

ZONAL COUNCILS 

Two new reatu res or the 1956 scheme o r 
reorgan isation, not relatable to the States Reor
gani sation Commiss ion 's Report were the for
matio'n of Zonal Councils and the sett ing up or 
Regional Committees of the Legislature in the 
Punjab and Andhra Pradesh. The Zonal Council s 
were intended to provide a forum for inter- State 
co-operation and an efforl , in assoc ialion with the 
Union Government. for the scttkment of inter
State disputes and the fonnulation of inter-State 
deve lopment pla ns. The Regional Committees of 
the Legislature in Punjab and Andhra Pradesh 
were intendent to be set up with the object of 
catering to the special needs of the regions can· 
cemed within the framework of a unified State 
structure. 
Zones and Zonal Councils 

The States Reorganisation Act, 1956, di 
vided the States and the Territories as reorgainsed 
(excluding the Andman and Nicobar Islands and 
the Laccadive, M iniocy and Amindivi Islands) 
into fi ve Zones and established a pennanent Zo
na l Council ror each o r them. The five Zones 
were: 

(I) the Northern Zone comprising the 
States or Punjab, Raj asthan, Jammu 
and Kashmir; and the Union Territories 
of Delhi and Himachal Pradesh; 

(2) the Central Zone, comprising theStates 
of Uttar Pradesh and Madhya Pradesh; 
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(3) the Eastern Zone, compris ing the States 
or Bihar, West Bengal, Orissa and As
sam; and the Union Territories of Ma
nipur and Tripura; 

(4) the Western Zone, comprising States or 
Bombay and Mysore; and 

(5) the Southern Zone, compri si ng the 
States of Andhra Pradesh, Madras; and 
Kerala with Mysore as a perma nent in
vitee. 

As a result of quite a number of reorgani
sations whi ch have since then taken place the 
grouping of the States and Union Territories in 
different Zones at present is : 

(I) The Northern zone consists o r States or 
Haryana, Himachal Pradesh, Jammu 
and Kashmir, Punjab, Rajasthan; and 
the Union Territory or Chandigarh and 
Delhi; 

(2) The Central zone comprises the States 
or Madhya Pradesh and Uttar Pradesh; 

(3) The Eastern Zone comprises the States 
or Bihar, Orissa and West Bengal; 

(4) The Western Zone consists orthe StO!CS 
of Gujarat. Maharashtra . Goa and th~ 
Union Territory of Dadra and Nagar 
Havcli; and 

(5) The Southern Zone compri ses the States 
o r Andhra Pradesh, Karnataka, Kerala, 
Tamil Nadu and the Un ion Terri tory of 
Pondieherry. 

For the North-Eastern region there is a 
body similar to the Zonal Council to deal with 
matters of common interest to the States of As
sam, Arunachal Pradesh and Mizoram. The 
North-Eastern Council which came into being on 
August 8, 1972, has certain addit ional fun ctions, 
It has 'to rormulate a uni fi ed and eo-ordinated 
regional plan (which is in addition to the State 
Plans) covering matters of common importance. 
In respect of projects or schemes intended to 
benefit two or more States, the Council has to 
recommend the manner in which they may be 
executed. managed or maintained, their benefit 
shared and the expenditure incurred. The pro
gress or implementation or the Plan and the ex
penditure thereon are supervised by the Council. 
The Council has to review rrom time to time the 
measures taken by the States for maintenance of 
security and public order and, as a'ld. when nec
essary, recommend further measures in th is be-

IS. On November 10. 1970. the Prime Mini ster mad~ a statement in Parliament announcing the GovemmC nI's acceptance 
or Meghalaya's demand for full statehood. The de('jsion to granl statehood to Manipur and Tripura, the Prime Minitc:r 
said, "necessitated a fresh look :11 the State of Meghala)'a.·' 
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half. 

Birth of the Idea orZonal CouDcils 
The idea of Zonal Councils arose from the 

just and wholesome revulsions against the ugly 
passions disclosed by the reactions of linguistic 
communities in connection with the proposals 
of the States Reorginsation Commission. Before 
concluding his speech on the Commission's Re
port in the House of the People (Lok Sabha) on 
December 21, 1955, the Prime Minister com
mended to the House the idea of dividing India, 
after Reorganisation of States, into four or five 
areas and setting up an Advisory Zonal Council 
in each of them to "develop the habit of co-op
erative thinking," The Prim~ Minister made no 
secret of what he would do ifleft to himself. He 
said, " The more I have thought about it, the more 
I have been attracted to something which I used 
to reject previously and which I suppose, is not 
at all practicable now. That is, the division of 
India into fOUf, five or six major groups· regard
less of language, but always I will repeat , giving 
the greatest importance to the-languages in those 
mens. I do not want this to be a step to suppress 
language, but rather to give it encouragement. 
That, I fcar, is a little difficult. We have gone too 
far in the contrary direction. But I would suggest 
for the consideration of thi s House a rather feeble 
imitation of that. That is, whatever fina l decisions 
Parliament arrives at in regard to these States, we 
may still have what I would call Zonal Councils, 
for four or fi ve States, as the case may be, having 
a common counciL .. .... .. The Prime Minister in
dicated that the Zonal Councils would be advi
sory bodies. "Let us see how it develops," said 
Nehru."Let the Centre be associated with it for 
dealing with economic problems as well as the 
multi tude of border problems and other problems 
that might arise," 

The feeler thrown by the Prime Minister 
was received by the House with enthusiastic 
cheers, and approving nods from some prominent 
members of the Opposition were also witnessed. 
The result was that idea of the Zonal Council had 
quick maturity and found expression in the reso
lution of the Government of India publislled on 
January 16, 1956, containing decisions on most 
of the States Reorganisation Commission's pro
posals. It stated that' 'the Government of India 
propose, simultaneously with the creation ofL'!. 
new States, to establish Zonal Councils, which 
may deal with matters of common concern to the 
States in different Zones, including economic 

planning and questions arising out of reorganisa
tion." Part III of the States Reorganisation Act 
provided for five Zones and the composition and 
fun ct ions of the Zonal Councils. . 

A Zonal Council was established for each 
of the Zones. While forming the division ofthese 
zones several factors, such as the natural divi
sions of the country, requ irements of economic 
development, cultura l and linguistic affinities, 
means of communication and requirements of 
security and law and order, were taken into ac· 
count. The Northern Zone with its headquarters 
at New Delhi was inaugurated on April 24, 1957, 
the Central zone with its headquarters at Alla
habad in May, 1957, the Eastern Zone with its 
headquarters a t Calcutta on April 30, 1957, the 
Western Zone with its headquarters at Bombay 
on September 20, 1957, and the Southern Zone 
with its headquarters at Madras on July II, 1957. 

Composition of the CouncUs 
The Zonal Council for each Zone consists 

of the following members: 
(i ) a Union Minister alU'ointed by -the 

President; 
(i i) the Chi ef Minister of each such State to 

be nominated by the Governor; 
(iii)where any Union Territory is included 

in the Zone, one member for each Ter
ritory to be nominated by the President. 

The Zonal Council for each Zone has also 
a hody of Adv isers consisting of: 

(a) one pe rson nominated by the Planning 
Coml11 i ss i on ~ 

(b) Chief Secretaries in the States included 
in the Zone; and 

(0.) Development Commissioners in the 
States included in the zone. 

The Advisers assist the Zonal Council in 
the perfonnance of its duties. They also have the 
right to take part in the d iscussion ofthe Council 
or of any committee of the Council of which the 
adviser may be named a member. But no adviser 
has a right to vote at a meeting of the Councilor 
of any such committee. 

A Zonal Council may from time to time by 
resolution passed at a meeting appoint commit
tees of its members and advisers for performing 
such functions as may be specified in !he resolu
tion. The Council may nominate and associate 
with any such committee such Union Ministers 
or Ministers in the States inCluded in the Zone 
and officers of the Union Govemment or State 

. -Government as it may think appropriate. A per-
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son associated wi th a comm i ttee of a Zonal Coun
cil has the right to take part in the discussions of 
the Committee, but without the right to vote. The 
Advisers of the Council, too. who are members 
of the committees, have no right to vote. A Com
mittee so appointed shall observe such ru les of 
procedure in regard to the transactlo~ ofbusln~sS 
at its meetings as the Zonal CouncIl may, WIth 
the approval of the Government ofIndia lay down 
from time to time. 

The Union Minister nominated by the 
President to aZonal Council is its Chairman. The 
ChiefMi~·isters of the States included in Ihe Zone 
act as Vice-Chairmen of the Council for Ihat Zone 
by rotation, each holding office for a period of 
one year at a time. Each Zonal Council has .I ts 
own Secretariat consisting ora Sec retary, a JOInt 
Secretary and such other o fficers as the Chaim~an 
of the Council may consider necessary to appoint. 
The Chief Secretaries of the State represented in 
Zonal Council shall each be the Secretary of the 
Council by rotation and hold office for a period 
of one year at a time. The Joint Secretary is chosen 
frorl) amongst officers not in the serv ice of the 
States represented in the Counc il and is appointed 
by the Chairman of the Counci l. The Secretariat 
of each Council is located at such place wlthlll 
the Zone as the Council may delemlinc. 

Each Zonal CounC(i.1 meets when sum
moned by the Chainnan . anlcss othem'isc deter
mined by the Council itse lf, the Zona l Council 
for each Zone shall meet in the States included 
in that Zone by rotation. The Chairman presides 
at the meeting of the Council and in its absence 
the Vice-ehairman. If both the Chairman and 
Vice-Chainnan remain absent, any other mem
bers chosen by the members present, from among 
themselves shall preside at a meeting of the Coun
cil. The Chairman shall observe such ru les of 
procedure in regard to the transition of business 
at its meeting as the Council may. with the ap
proval of the Union Government, lay down from 
time to time. 

All questions at a meeting of Zonal Counci l 
are decided by a majority of votes of the members 
present. In the case of equality of votes, the 
Chainnan or, in his absence, any other person 
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presiding has a casting vote. The proceedings of 
every meeting of a Council are forwarded to the 
Un ion Government and also to each State Gov
ernment concerned. 
Objectives of the Councils 

The Councils are deliberative and advisory 
bodies competent to discuss matters of interest to 
some or all of the parties . represented in them, 
namely, the Union, the States or the Union Ter
ritories. They may advise the Central Govern
ment and the Government of each State con
cemed as to the action taken or to be taken an any 
such matter. It has been provided that the Zonal 
Councils may in particular discuss and make 
recommendations regarding : 

(a) any matter of common interest in the 
field of economic and social planning; 

(b) any matter concerning border disputes, 
linguistic minorities, and inter-State 
transport; and 

(c) any matter connected with or arising 
out of the Reorganisation of States. 

Provision has also been made for the hold
ing of jo int meetings of two or more Zonal Coun
cils. 

\\Then the Constitution of India was being 
framed, some statesmen expressed the view that 
India should adopt a unitary rather than a federal 
system of Government. They pointed out that 
fed era li sm wou ld encourage fissiparous tenden
cies, make economic planning difficult and pre
vent adm inistrative uniformity. The framers of 
the Constitution preferred the federal to the uni
tary system as they thought that federali sm alone 
could forge unity out of the wide cultural and 
soc ial diversity in the country and prevent heavy 
concentration of power which was incompatible 
with democratic practice. They were, however, 
not obl ivious of the cogency of the arguments of 
the opponents of federalism and provided for a 
federa l polity with an exceptionally strong uni
tary bias. 

Two factors during recent years led to the 
revival of the demand for a unitary form of 
Government4he bitter controversy and ugly in
cidents which followed the publication of the 
States Reorganisation commission Report l6 and 

16. The fearofseparalist forces anticipated in the lingui stic provinces was renected in the motion su~itted by P .S. ~shm~ 
10 the Steering Comminee of the Constituent Assembly. Deshmukh recommended that fo.r a ~ofreasons. lncludlng 
the "bitter passions" aroused by the linguistic provinces controven~, ~ Dn:ft ~tu~on should be forgo.tte.n and 
instead the Constituent Assembly should draw u~ a C?nstitutio!1 proVIding 1nd.1I WIll:' a, ~ltary govemmenL Simll.arty, 
Maulana AbullUlam A.zad in a note~ "Education In ~ Um,?n .and Co~t Usa .~ May 19, .1948.pomted 
out that · " the demand for lingui.stic proVlneesand other particu!ansbc tendencies . were~~n&strength m ~ country, 
and the only way of maintaining tndiut solidarity was "to give I commandina positIOn to the Centre In the new 
constitutional ~-up. '.' 
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the realization that the presence of small States 
as constituent units crf a federation stands in the 
way of the effective implementation of develop
ment plans. Switching on to the unitary system 
of government is really not the panacea for In
dia's ills at this stage. But to bring about the 
"emotional integration of India," as Prime Min
ister Nehru fervently appealed in Parliament, is 
no doubt the desideratum and the scheme of 
Zonal Councils was an inspired idea. The Zonal 
Counsils are purely deliberative and advisory 
bodies intended to foster habits an" institutions 
of economic cooperation and administrative co
ordinat ion among the States within each Zone. 
The co-operation and coordination thus brought 
about is sure to contribute to the proper integra
tion of the development programmes of the Zones 
by easing the rigidities and artificial barriers 
occasioned by the interference· of State bounda
ries and they may in time prove to be valuable 
correctives, on the psychological and emotional 
plane. to the rivalries and separatist tendencies 
promoted by the more extreme types oflinguistic 
claims. Referring to the Zonal Councils, Pandit 
Govind Ballabh Pant rightly remarked in Parlia
ment "while the States have to be carved in 
accordance with their natural affinities, the su
preme objective of strengthening the unity, the 
cohesion of the nation and the country, has to be 
given the first and foremost ·consideration .... So 
far as the economic and developmental require
ments of the country are concerned, these linguis
tic affinities do not mark the bounds ofthe various 
territories. Rivers do not determine their course 
in accordance with the language of the people 
who make them their homes . The mines that lie 
deep down in the bosom of the earth do not follow 
any regional pattern much less any linguistic 
pattern. So for the purpose of economic develop
ment at least, ifnot for anything else, it would be 
desirable to have councils of this type. Besides, 
they should serve to heal the wounds that sepa
ration may cause in some places." The scheme 
of Zonal Councils is the test in the art of living 
together. They are the flexible instruments to 
develop inter-State cooperation and the best ex-
ample of co-operative federalism. . 

The main objectives of the Zonal Scheme 
can best be described in the words ofPandit Pant, 
which he outlined at the inaugural meeting of 
Northern Zonal Council: 

. "(I)to achieve an emotional integration 
of the country; 

(2) to hope in arresting the growth of acute 
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State conscience, regionaJism, linguist 
and particularist trends; 

(3) to help in removing the after-effects of 
separation in some cases so that the 
processes of reorganisation, integration 
and economic advancement may coa
lesce and synchronise; 

(4) to enable the Centre and the states, 
which are dealing increasingly with 
matters economic and social, to cooper
ate and exchange ideas and experience 
in order that uniform policies for the 
common good of the community ·are 
evolved amI the ideal of a socialist so
ciety is achieved; 

(5) to co-operate with each other in the 
successful and speedy execution of ma
jor development projects; and 

(6) to secure some kind of political equilib
rium between different regions of the 
country. " 

Whi le the scheme of the Zonal Councils 
was received generally with enthusiaW', appre
hensions had also been expressed that't was too 
ideal istic a venture and that it might result in a 
Zonal Council either absorbing the participating 
States, or Councils developing into powerful 
bodies which would weaken the Centre. But this 
is not a correct appraisal of the Zonal Councils. 
The Zonal Councils are deliberative bodies 
whose task is to advise the Union Government 
and the participating State Governments for ac
tion to be taken in matters of common interest. 
Their advisory functions are confined to securing 
better co-ordination within the different Zones, 
promotion of collective approach and effort to 
solve problems common to all the units within a 
Zone. They are intended to foster inter-state con
cord and thereby strengthen and invigorate the 
Union as well as the states. Pandit Pant clarified 
this point at the inaugural meeting of the Northern 
Zonal Counci l. He said, "The Councils, as I have 
already observed, are advisory bodies. But if they 
are to serve the purpose for which they have been 
constituted, their recommendation will need to 
be treated with consideration and respect. The 
success of the experiment will depend to a large 
extent on the outlook which the state Govern
ments bring to bear on their deliberations, their 
Jpility to appreciate each other's point of view 
and their readiness to reconcile the state aspect 
of different problems with their inter-state as
pect." The creation of the Zonal Councils does 
not, therefore, in any way detract from the content 
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of the legislative and .executive powers of the ' 
states. 

The idea of providing a meeting ground for 
inter-state co-operation in matters of common 
interest to states is by no means peculiar to India. 
In the United States of America, beginning with 
the inter-state Parole and Probation Compact of 
1934, collective State action by means of com
pacts had been utilised to promote inter-state 
cooperation. Some agencies created to secure 
inter-state co-operation include a Legislative 
Reference " Bureau, Inter-state Commissions, 
Conferences on current governmental problems, 
Conferences of state executives, administrators, 
and judges and regional associations. In Austra
lia, in the same way, inter-state co-operation had 
taken various forms. 

In India the Zonal Council idea dates back 
to the Coupland Plan, though it was a device 
suggested to give economic complexion to cer
tain political plans. Ance independence, a Joint 
Advisory Council for Punjab, PEPSU, and Hi
machal Pradesh was set up and it con tinued to be 
in existence till the Nonhern Zona l Counci l came 
into being. In fact, it was the pioneer in initiating 
the Zonal idea. Anothersuch example of reg ional 
co-operation was the Bhakra Control Board on 
which Punjab, PEPSU, Rajasthan and Himachal 
Pradesh were repre,(lnted. The Zonal Councils 
are an inter-state forum where the states are 
associated with each other to promote and facili
tate co-operrative efforts towards the economic 
and social development of each Zone and, as a 
consequence of that, towards the unity and wel
fare of the nation. The unity and welfare of the 
whole country is the essence of lhe emotional 
integration of India. Pandit Pant epitomised the 
whole truth when he said that "no region could 
prosper unless the security and unity of India 
were completely ensured and generated for to
day, for tomorrow and for ever. " 

Generally. social and economic interests 
cut cross state lines and are of either regional or 
national concern. Greater co-ordination of social 
and economic policies and planned and orderly 
development of the resources of the country can 
be ensured if major policy decisions are not 
compartmentalised in the state-moulds. They 
must be fully studied and discusscd with their 
impact on territories contiguous and the people 
inhabiting those areas who are to share the weal 
and woe resulting from such policy decisions. 

17. Th~Tribune.AmbalaCantt..November 14, 1958. 
18.: TIle rll1ltSo{lndia. New Delhi, March 21, 1963. 
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The then Madras Finance Minister C. Subrama
niam, while inaugurating the quarterly meeting 
of the southern Indian Chamber of Commerce on 
November 12, 1958, pleaded for a Zonal ap
proach while fomnulating the Third Eve-Year 
Plan for the country. He suggested that instead of 
assessing the resources of each state separately 
and planning state-wise a combined and co-ordi
nated Zonal approach should be made to plan
ning. This, he maintained, besides eliminating 
regional disparities would avoid lopsided. devel
opment of a particular state.17 Pandit Pant ap
pealed to the Southern Zonal Counci l meeting to 
set the overall economy of the South, rather than 
of the individual states, as the guiding principle. 
Pandit Pant's appeal had an effect and the states 
of Andhra and Madras were knit into economic 
agreements, which hitherto had taken regional
political colour. Wider economic cooperation 
was envisaged in the proposal 10 set up a regional 
grid linking the power systems of Madras, And
hra, Mysore (now Karnataka) and Kerala. There 
are some who entertain serious doubts about the 
utility of the Zonal Councils in dealing with 
questions connected with, or arising out of the 
re-organisation of the states, such as, border dis
putes, linguistic minorities and inter-Slate trans
port . It is further contended that in such matters 
it is impossible for neighbours to corne to an 
agreement by mutual discussion. The Govem
ments of Andhra and Madras failed to sen Ie even 
minor border disputes. Maharashtra and Mysore 
(Karnataka) waged their endless controversy. A 
proposal that Nehru shou ld convene a conference 
of the Chief Ministers of Andhra, Maharashtra 
and Mysore (Karnataka) for a discussion of . 
Krishna-Godavari waters dispute and then sug
gest his own solution was mooted, but without 
any tangible result. 18 In fact, even minor disputes 
about persons and places arouse more passion 
and create a deep sense of regional loyalties 
which had ever been the bane of India." politics. 
On one occasion Nehru went so far as to suggest 
that if there was a choice between national unity 
and the Third Plan he would abandon the Plan 
rather than risk disunity. 

The Congress President, Sanjiva Reddy, in 
his address to the Congress Session at Bhavnagar, 
suggested that the separatist tendencies could 
best be countered by arming the five Zonal Coun
cils, which had so far served as advisory bodies, 
with the authority to "back up their solution and 

. , 
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implement them." He maintained that "Deci
sions taken at Delhi may not take fully in account 
all the local needs ...... Decisions at the State level 
may not reflect fully the needs of national impor
tance. It is obvious therefore that a via media 
establishment is needed to decide the problem at 
an intermediary level." 

The first and somewhat critical reaction to 
the Congress President's suggestion of giving 
statutory powers to the Zonal Councils came 
from the then Praja Socialist Party Chairman, 
Asoka Mehta. He expressed the view that though 
seemingly attractive, Sanjiva Reddy's proposal 
for stronger Zonal Council was not without dan
gers. The alternative solution that Mehta offered 
was to build a strong Centte with special powers 
to protect the rights oflinguistic minorities. " The 
proper approac.h, in our opinion," he main
tained, "is to strengthen the Centre. The Union 
Government should have wider concurrent 
powers and be given direct responsibility in cer
tain matters, such as protect ing the legitimate 
rights of linguistic minorities in the-s tateS.- The 
Union Government should have the powers and 
the will to arbitrate in inter-state disputes quickly 
and finnly .. .. . .'>l9 

The Punjab delegates to the Bhavnagar 
Congress session supported the idea of a non-of
ficial resolution recommending the division of 
India into five Zones superseding the existing 
constituent states. Recently, a few more have 
spoken up and asked for a reversal of the policy 
of linguistic states. Virendra Patil, then Chief 
Minister of Mysore (Kamatakal, suggested the 
formation of Zonal States; earlier, S. Nijalingapa, 
the Congress President, had spoken of the disin
tegrating impact of linguism on India's unity. 
V. V. Giri, as Vice-President ofIndia, expressed 
the opinion that linguistic states must go. The 
Working Commi~ee of the Jana Sangh, on April 
4, 1969, demanded the constitution of a States 
Reorganisation Commission to examine in its 
entirety the question of redemarcation of state 
boundaries to reconcile the regional aspirations 
with the paramount need of national unity and 
security. 

This is, no doubt, a gigantic task and it is 
doubtful now if the states will agree to the redis
tribution of their boundaries on basis other than 
language or abdicate any of their powers to the 
Zonal Councils, as was suggested by Sanjiva 

19. ' The Statesman, New Delhi. January 9,1963. 
20. The Times o/India, New Delhi, April 12. 1972. 
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Reddy. In any case, .the anming of the five Zonal 
Councils with wider powers is not likely tei avert 
the main danger which India faces today. The 
threat of the disruptive forces at work, and 
which is much wider than ever before, can be 
countered only by creating a national conscious
ness .that cuts across communal, casteist and 
linguistic divisions. 

Whatever be the merit5 of Zonal Councils 
in creating them and the initial high hopes placed 
on them in bringing abut emotional integration 
ofIndia, they are almost dormant now. President 
Giri, delivering the inaugural Govind Vallabh 
Pant memorial lecture, on April I 0, 1972, regret
ted that Zonal Councils, instead of becoming 
"instruments of unitY· and great cohesion among 
states" have become "partially donnant."20 He 
maintained that Govind Vallabh Pant bad vis

. ualised the Councils as a means of bringing about 
greater understanding among the states and a 
common approach to problems and warned 
against letting discussion on Union-State rela
tions and inter-state ' problems"degefieQt!te into 
conflicts between rival parties and competing 
ideologies. But the results had not been achieved 
and his labours seemed to be frustated. The Presi
dent passionately pleaded that the progress ofthe 
people was not a divi sible commodity . .. A sense 
of partnership" he pointed out, "in the welfare 
of the people as a whole, and not a sense of 
partisanship, is the only constructive way of solv
ing these differences and problems arising be
rween the component units of the Union of In-
d· .. ... 

CENTRE-STATE RELATIONS 

Legislative Relations 
The essence of federalism is the division 

of the powers berween tlie national Government 
and the state Governments. Within the spheres 
allotted to them, the National and state Govern
ments are supreme and their authority is coordi
nate. Conflict of jurisdiction arising berween the 
rwo sets of Government is decided by an inde
pendent judiciary, Federal or Supreme Court·. . 

The scheme of distribution of powers is 
determined by the peculiar political conditions 
under which it comes into existence. In the 
United States when thirteen ' sovereign States 
ag.l'eed to federate, ·they were anxious not to 
permit their complete subordination to the Na-

.'1 '.I~ 
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tional Government They would only agree to · 
vest it with certain specified powers of conunon 
concern and national importance, retaining the 
rest for themselves. The Constitution of the 
United States, accordingly, contains only one list 
of subjects to be administered by the Central 
Government and the residuary powers remain 
with the States.2I Through interpretation of the 
Constitution, under the leadership of Chief Jus
tice John Marshall, not only a trend toward in
creased powers of the Central Government 
emerged, but also a field of concurrent legislation 
developcd: On some matters such as bankruptcy, 
weights and measures, harbour regulations, both 
Congress and the state Legislatures may legislate, 
but state legislation shall take etTect only in the 
absence of federal legislation. 

But Canadian Constitution is just the other 
way. The Canadians had before them the experi
ence of the working of the American Federal 
system exte nding to nearly about a century. They 
had also witnessed the American Civil \Var in 
186 1, and carefully \\ atched the long and bitter 
controversy over rights of the states, v .. hich cul
minated in the tragic Civil \Var. It was natural, 
therefore, that they would have agreed to make 
the Centre strong and ,"cst it with morc powers. 
The NOJ1h America (now Canada) ,\ ct, 1867, 
contained tw~ Sections or Lists in whi~h the 
powers of the Centre and the Uni ts (Provi nces) 
were enumerated, IC3\"ing the re siduary powers 
to the Dominion Parliament. Besides, the Domin
ion Government was authorised by the open ing 
para of Section 91 . 'to make laws for the peace, 
order and goodgo\·emmentofCanJda, in relation 
to all matters not coming wi th in the class of 
subjects by the Act assigned exclusively to the 
Legislatures of Provinces ....... " Section 93 of the 
Act gave the Provinces control over education 
subject to the intervention of the Dominion Gov
ernment in some specific cases. Section 92 speci
fied the exclusive powers of the Prov inces. There 
was also a small Concurrent List comprising 
agriculture, and immigration and in case of con
flict between the Dominion and Provincial laws, 
the Dominion Law prevailed. Old age pension 
was added to the Concurrent List in 1951, but the 
Dominion Law did not atTect in any form the 
existing or any future Provincial Law. Australia 
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broadly followed the American system, because 
<he problem of federation there was ditTerent 
from that in Canada and much more like that of 
the United States. Political conditions prevailing 
there penniued its adoption. The Australian Con
stitution contains only one List enumerating the 
powers of the Federal Government and the pow
ers of the States are residual. 

The Government of India Act, 1935, con
tained three Lists- Federal, Provincial and Con
current--and the residuary powers were given to 
the Governor-General in his discretion. The 
method of distribution of powers adopted was 
neither American nor Canadian. It was necessi
tated by the political conditions then prevailing 
in India. In the three Round Table Conferences 
preceding the enactment of the Act of 1935, there 
was a substantial difference of opinion between 
the Hindus and the Muslims with regard to the 
allocation of residuary powers. The Hindus, fa
vouring a strong Centre, insisted that residuary 
powers should be given to it, whereas the Mus
lims favoured strong Provinces and demanded 
that residuary powers should go to them. To solve 
the conflicting claims, the device adopted was 
to enumerate exhaustively the exclusive powers 
of the Centre and the Provinces so as to reduce 
"the residue to proponions so negligible tha t the 
apprehensions which have been felt on onc side 
or the other are without foundation. I '22 The loint 
Parliamentary Committee explained the need for 
baving a Concurrent List. It said, "Experience 
has shown both in India and elsewhere, that there 
arc certain matters which cannot be allocated 
exclusively either to a Centre or to a Provincial 
Legislature, and for which , though it is often 
desi rable that Provincial Legislature should 
make provision, it is equally necessary that the 
Central Legislature should also have a legislative 
jurisdiction, to enable it in some cases to secure 
uniformity in the main principles o flaw through
out the country. in others to guide and encourage 
provincial efforts, and in others, again to provide 
remedies for mischiefs arising in the provincial 
sphere but extending or liable to extend beyond 
the boundaries of a single province." 

The scheme and principle of distribution of 
powers in the Constitution ofIndia substantially 
remain the same as it was under the Government 

21. The Tenth Amendment reads : the powers not delegated to the United States by the Constitution, nor prohibited to it by 
the States. are reserved 10 the States respectively. I. The prohibitions imposed on the National Government are staled in 
Anicle I, Section 9, and fIrSt ten Amendments, and the restrictions imposed on the State Governments art enumerated 
in Article I. Section 10. 

22. Join' Parfjam~fluv)' Comlftitl~. Reports para 49. 



The Union and the States 

of India Act, 1935. There are three Lists: the 
Union List, the State List and the Concurrent List. 
Parliament has the exclusive power of making 
laws with respect to matters which are enumer
ated in the Union List which contains 97 
subjects. The State Legislatures have the exclu
sive powers of making laws with respect to mat
ters enumerated in the State List containing 66 
subjects. As regards matters which are enumer
ated in the Concurrent List, 47 in number, both 
Parliament and state Legislatures have concur
rent powers with the proviso that in case of a 
connict, the Central Law must to the extent of 
repugnancy, prevail over the state Law. If, how
ever, the state Law has been reserved for, and 
received the President's assent, it will prevail 
over the Central Law unless and until Parliament 
passes a new law overruling the provisions<lfthe 
state Law. . 

The Constitution (Forty-second Amend
ment) Act, 1976, inserted four new Entries-I 7-
A, 17-B, 20-A, and 33-A and substituted Entry 
25 with new matters in the Concurrent List. 
Entries 17-A and 17-B include Forests and pro
tection of wild animals and birds. Entry 20-A 
relates to population control and family planning 
and Entry 33-A deals with weights and measures 
except establishment of standards. Administra
tion of justice, constitution and organisation of 
all courts, except the Supreme Court and the High 
Courts have been inserted in entry II-A. Entry 
25 substitutes education including technical edu
cation, medical education and Universities, sub
ject to the provision of entries 63, 64, 65 and 66 
of List I; vocational training and technical train
ing of labour. Most of these entries were origi
nally on List II-State List.' 

The residuary power, the Constitution 
gives to Parliament. This is unlike the Govern
ment ofIndia Act, 1935, which vested residuary 
power in the Governor-General who could in his 
discretion assign to the Centre or the Provinces 
legislative powers regarding subjects not men
tioned in any of the three Lists. 

The enumeration of subjects in the three 
Lists is extremely detailed and an attempt has 
been made to exhaust all the activities of ordinary 
government. 

While the Constitution confers exclusive 
jurisdiction upon the S.tate Legislarures to make 
'laws with respect to matters enumerated in the 
State List Articles 249-253 provide for certain 
cases in which Parliament is empowered to leg
islate with respect to any matter in the State List 
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whenever the Council of States passes a resolu
tion supported by a two-thirds majority of the 
members present and ... oting that such legislation 
by Parliament is necessary or expedient in the 
national interest. Laws w made by Parliament 
remain in force for a period not exceeding one 
year unless continued under a fresh resolution for 
a further period of one year. It shall, to the extent 
of incompetence, cease to have effect on the 
expiration of a period of six months after the 
reso lution has ceased to be in force. 

The Government rewlution invoking Arti
cle 249 of the Constitution, the first of its kind, 
empowering Parliament to legislate on certain 
matters to deal with terrorism along the border 
areas was passed on August 13, 1986. The reso
lution was passed with an official amendment to 
incorporate a preamble setting the government's 
intention to limit Parl iamentary legislation to the 
country's north-western border. The preamble 
read: Whereas the situation in Punjab and other 
areas in the north-west borders of India has be
come extremely gra\'F due to infiltration from 
across the north-westem borders and unabated 
terrorist activities in the border areas." 

The Punjab Cabinet endorsed Punjab Chief 
Minister Surjit Singh Barnala's criticism of the 
government 's resolution under Article 249 
passed by the Rajya Sabha empowering Parlia
ment to legislate for certain matters included in 
the State List. The Punjab Chief Minister had the 
grievance that at no stage was he consulted about 
the invocation of Article 249. But the resolution 
never became operative and was allowed to lapse 
on August 12, 1987. The Statutory resolution 
empowered Parliament to make laws with respect 
to specified matter fora period of one year "from 
12th August, 1986." 

The division of powers in the American 
Constitution is rigid and no change can be made 
therein without amending the Constitution. In 
Australia, too, amendment of the Constitution is 
required for transferring to the Commonwealth 
Parliament any of the powers substantially given 
to ·the state by the Constitution. In Canada the 
Dominion Parliament is competent to make laws 
on matters provincial or local when they assume 
national importance. But it has no pawer to leg
islate on a matter which comes directly within 
the exclusive Provincial List. Whenever any mat
ter assumes national importance, the Union Par· 
liament can legislate for "the peace, order and 
good Government of Canada" and it is for the 
courts, and not Parliament, to determine whether 
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necessity for such assumption of powers by Par
liament exists or not In ·India, on the other hand, 
when tile Council of States detennines that a 
subject has assumed national importance and 
passes a resolution to that effect with the requisite 
majority, Parliament becomes competent to in
vade the State List to the extent that the resolution 
goes. The House of the People has no say in the 
matter and it is the excJusive concern of the 
Council of States. The power of Parliament in 
this respect is, no doubt, temporary, yet it is 
indicative of the tendency of the Constitution 
towards unitanness. No other federal constitu
tion makes a similar provision as it is not in 
confonnity with the federal principle. 

The Indian Constitution reserves for the 
Union the power to invest itself with overriding 
authority in emergencies. Article 250 empowers 
Parliament to legislate with respect to any matter 
in the State List during the operation of Procla
mation of Emergency. A Proclamation of Emer
gency may be issued if the President is satisfied 
that the security of India or any part thereof is 
threatened either by war or external aggression 
or anned rebellion or even if the threat of either 
of these exists. It is for Parliament, and not for 
courts, to determine the expediency of a Procla
mation of Emergency and once Proclamation of 
Emergency comes into operati&:.\, the Constitu
tion, for the period of Emergency becomes in 
effect unitary and Parliament can legis late on any 
matter in all the three Lists. The Executive 
authority of the Union being coordinate with its 
legislati ' ·e authority, during the operation of 
Emergency, the Union Government has the 
-power to give directions to the State Govern
ments how they should exercise their Executive 
authority. 

The Constitution also provides for emer
gency powers to deal with a breakdown of the 
Constitution in a State. If the President is sati s
fied, on the report of a Governor or otherwise, 
that the Government of a State cannot be carried 
on in accordance with the Constitution, or where 
any State had failed to comply with the directions 
of the Union Government, the President may hold 
that a situation has ansen in which the Govern
ment of the State cannot carried on in accordance 
with the provisions of the Constitution and issue 
a Proclamation transferring the legislative pow
ers of the State to Parliament. 

The exclusiveness of the State List is fur
ther modified by Article 252 which empowers 
Parliament to legislate on any subject in the State 
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List, if the Legislatures of two or more States 
resolve to make 0 -request to Parliament to that 
effect. The laws So made by Parliament can also 
apply to other States which may adopt them after 
making their request in the same manner. Once 
Parliament is empowered to legislate at the re
quest of the State Legislatures, the jurisdiction of 
the latter is excluded from those matters. 

Entry number 14 of the Union List confers 
on Parliament exclusive power to make laws with 
respect to ' 'entering into treaties and agreements 
with foreign countries and implementing oftrea
ties, agreement~ and conventions with fore ign 
countries." Article 253 empowers Paliament to 
make any law for the whole or any part of the 
territory of India for implementing any treaty, 
agreement or convention with any other country 
or countries or any decision made at any interna
tional conference, assoc iation or other body. 
Thus, in order to imp lement any treaty or agree
ment wi th a foreign country, Parliament's power 
of legislation is not confined to matters on the 
Union Li st and the Concurrent List. It can pass 
an Act dealing with a matter on the State List if 
the implementation of any kind of international 
treaty or agreement so necessitates it. And the 
law so passed by Parliament shall not be invali
dntcd 0 11 the ground th at it contai ns some provi
sions re lating to matters on the State List. This is 
rcally sweeping power and it has no parallel even 
in Canada. In Al/arney·General of Canada vs. 
AI/arney-General a/Ontario the Privy Council 
held that "in a federal State where legislative 
authority is limited by a constitutional document 
or is divided up between different legislatures in 
accordance with the classes of subject-matter 
submitted for legi slation ...... the obligation im-
posed by treaty may have to be perfonned, if at 
all , by several legislatures; and the executive 
have .the task of obtaining the legislative assent 
not of the Parliament to whom they may be 
respons ible but possibly of several parliaments 
to whom they stand in no direct relation. The 
question is not how the obligation is fonned, that 
is the function of the executive but how is the 
obl igation to be perfonned and that depends upon 
the authority of the competent legislature or leg
islatures. " 

ADMINISTRATIVE RELATIONS 

Union and States aDd States inter se 
Co-operatjon anll goodwill are the two es

sential prerequisites which minimise friction in· 
herent in a dual system of govemmentand ensure 
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smooth and proper functioning of the adminis
trative machinery. But there are always in every 
federal scheme of government certain forces, 
seen or unseen, "at work which if unchecked by 
law encourage dIsruptive tendencies and jeop
ardise the solidarity of the State. Provision has 
also to be made for meeting emergencies which 
either may emerge from the actual working of 
the federal scheme or to meet the new conditions 
and circumstances which may result from differ
ences arising between the independent function
ing of authority in the two sets of Government. 
Finally, the National Government is responsible 
for the peace, order, good government and secu
rity of the country as a whole. All these factors 
necessitate cooperation in the administrative 
sphere of the Centre and the States. In fact the 
success and strength of the federal polity depend 
upon the maximum of co-operation and co-ordi
nation between each set of authorities and be
tween States inter se. 

Administrative relations between the Un
ion and the States of a federation may..be exam
ined undert\\'o headings: ( I ) techniques of Union 
control over States; and (2) inter-State comity. 

Union Control over the States 
During Emergency the control of the Union 

Government over the States in India is complete 
in all respects, and the Constitution will work as 
if it were a unitary government. Durin:g normal 
times the Union government exercises control 
over the States through different methods and 
agencies. This may be examined under the fol
lowing heads: (i) directions to the State Govern
ments, (ii) delegation of functions, and (iii) Ali
I ndia services. 
(i) Directions to the State governments 

The idea of the Union Government giving 
directions to the State Governments is foreign 
and repugnant to the Constitution of the United 
States. The Framers of the Indian Constitution 
borrowed it from the Government of India Act, 
1935. The Constitution, accordingly, gives the 
Union Government the power to give directions 
to the State Governments. 

(a) A constitutional obligation is placed on 
the State Governments: (I) to ensure compli
ance with the laws made by Parliament, and (2) 
not to impede or prejudice 'the exercise of the 
executive power of the Union within theirrespec
tive territorii". In either case the Union Govern
ment may give for the purpose such directions 
to a State as may appear to it to be necessary and 
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expedient. When both these provisions are put 
together they unprecedentedly widen the author
ity of the Union Government, for they restrict, 
both positively and negatively, the executive 
authority of State and give annple scope to the 
Union Government for exercising its executive 
functions unrestricted in any way. The sanction 
behind the directions of the Govemmentofindia 
is the provision of Article 365 which says : 
"Where any State has failed to comply with, or 
to give effec.t to, any directions given in the 
exercise of the executive power of the Union 
under any of the provisions of this Constitution, 
it shall be lawful for President to hold that a 
situation has arisen in . which the government of 
the 'IjIte can not be carried on in accordance with 
the pr~isions of this Constitution." It means that 
if a State has failed to comply with the directions 
of the Union, the President may declare under 
Article 356, that there has taken place a break
down ofthe Constitution in the state and he may 
assume to himself all or any of the functions of 
the Government of the State. III 

But Kerala Government refused to comply 
with the provisions of the Essential Services 
Maintenance Ordinance 1968, and regretted its 
inability to issue instructions to district authori
ties to take suitable action, including arrest of and 
Institution of cases, against persons instigating 
employees who were willing to work. The atten
tion of the Kerala Government was invited to 
Article 256 of the Constitution which provided 
that the "executive power of every State shall be 
so exercised as 10 ensure compliance with the 
laws made by Parliament and any existing laws 
which apply in that State, and the executive 
power of the Union shall extend to the giving of 
such directions to a State as may appear to the 
Government of India to be necessaary for that 
purpose." The State Government informed the 
Government of India that all actions necessary 
and found suitable were being taken , keeping in 
view the provisions of Article 256. Clarifying the 
position taken by the Kerala Government, the · 
Chief Minister, E.M.S. Namboodiripad, saId that 
his Government had only used its discretion in 
the application of the Ordinance in regara to 
arrest and prosecution of those Inciting or taking 
part in the September 19, 1968 token strike. The 
attitude of the State government left no option for 
the Government of India but to post Central 

"Reserve Police without'previously intimating the 
State Government. 

The'Kerala Government protested to ' the 
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Union Government ag~inst posting o f Central · 
Government Pol.icc without their consent and 
characterized it as an invasion on the autonomy 
of the State. The United Front Government of 
West Bengal also challenged the right of the 
Union Government to deploy Central Reserve 
Police in the State, especially after the Cossipur 
Gun and Shell factory firing incident. The Con
stitution (Forty-second Amendment) Act, 1976, 
insened Article 257-A empowering the Govern
ment of India to deploy any armed force of the 
Union or any other force subject to the Un ion for 
dealing with any grave si tuation aflaw and order 
in any State. The armed force so deployed was to 
act in accordance with the directions as the Gov
ernment of India might issue and it was to be in 
no way subject to the superintendence and control 
of the State Government unless ot herwise pro
vided in such directions. As a measure o f abun
dant caution Entry 2-A was inserted in List J
Union List-which dealt with the deployment of 
any anned force of the Union or any other force 
subject to the control o f the Union in any State in 
aid of the civil power. The Const itution (Forty
fOUf1h Amendment) Act, 1978, omined Article 
257-A, II but Entry 2-A in Li st I o f the Seventh 
Schedule was rctained, When the Forty· founh 

CAmendmcnt Oill was being discussed in Parlia· 
ment, the Prime Minister and the Home Minister 
gave a categorica l assurance that dep loyment of 
any armed force of the Union would be subject 
to the request made by the State Government. But 
Giani Zai l Singh, then Home Mini ster in the 
Congress (I) Government, made a public state
ment that in the event of communa l riots and 
atroci ties on Harijans the Union Government 
would be competent to depl oy armed forces of 
the Union without wai'ting for the request coming 
from the State Government. 

(b) The Union Go,·emment may give di
rections to a State as to Ihe (I) const ruction and 
maintenance of means of communication de
clared to be of the national an d military impor
tance, and (2) measures to be taken for the pro
tection of railways within the States, provided 
that in either case compensation shall be paid to 
the States in respect of the extra cost incurred for 
the purpose. 

Communica tions generally, are a State 
subject, vide Entry 13, List II-State List. Article 
257 (2) empowers the Union Government to give 
directions to a State to construct and maintain 
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means of communication which the fonner may 
declare to be of nat ional or military importance. 
It means, that while the Government oflndia may 
itself construct and maintain means of commu
nication necessary for the exercise of its powers 
over naval , military and air force works [Entry 4, 
List I-Union List---<lnd proviso to Article 257 
(2)], it may a lso direct the States to construct and 
maintain such means of co'mmunication which 
may be important from the national or military 
stand point. 

Similarly, ra ilways are a Union subject and 
Police, including Railway Police, is a State sub
ject. The executive power of the Union to give 
directions to a State for the protect ion of the 
rai lways includes thc power of the Govemment 
ofIndia to give directions to a State Government 
to employ its poli ce force for the proper protec
tion of the ra ilways and thei r property and, if 
necessary, to employ additional poli ce subject to 
contribution by the Un ion as provided in Article 
247 (4). 
(ii) Delegafion of FUllcriolls 

Article 258 provides that the President may 
with the consent o f the Govemmen! of a State 
entrust either conditionally or unconditiona lly to 
that Government o r its officers funct ions in rca l
tion to any matter to wh ich the eXl!curivc power 
of the Union extends, Parliament may also by law 
entrust functions to a State Government or its 
officers in relati on to any matter o\'er which the 
State Legislature has no jurisdiction. In such a 
case there shall be paid to the State comp~nsation 
for the extra cost of adminis tration incurred by 
the State in connection with lhe exercise o f those 
powers and duties , 

According to Article 258- A, inserted by 
the Constitution (Seventh amendment) Act, 
1956, the Governor of a State may with the 
consent of the Government of India entrust, either 
conditionally or uncondit ionally, to that Govern· 
ment or its officers functions in relation to any 
matter to which the executive power of the State 
extends, The Constitution, thus, provides for in· 
ter-Ievel delegation of functions. 

Mention may also be made that Article 355 
imposes a duty on the Union to protect every State 
against externa1 aggression and internal distur
bance and to ensure that the government of every 
State ,is carried on in accordance with the provi
sions of the C9f!stitution. 
(iii) A/I·/ndia Services . 

23, The Constitution (Forty-fourth Amendment) Act, 1978, S, 33. 
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As under a dual polity there are two sets of 
government, it follows that there shall be two 
separate public services, one for the States and 
the other for the Union to administer their respec
tive laws. The Constitution ofindia provides for 
separate pubiic services to administer their re
spective affairs. But the Constitution also pro
vides that the Indian Administrative Service and 
the Indian Police Service are common services 
to the Union and the States. Parliament is further 
empowered. under Article 312, to create more of 
such All-India Services whenever it is expedient 
in the national interest to create them,24. This is 
an extraordinary feature of the Indian Constitu
tiQn . Arnbedkar said : "The dual polity which is 
inherent in a federal system is followed in all 
federations by a dual service. In all federations 
there is a Federal Civil Service and a State Civil 
Service. The Indian Federation, though a dual 
polity, will have a dual service, but with one 
exception. It is recognised that in every country 
there are certain posts in its administrative set-up 
which might be called strategicJrom. the point of 
vicw of maintaining the standard of administra-
tion ....... There can be no doubt that the standard 
of administration depends upon the calibre of the 
civil servants who are appointed to these strategic 
posts ... .... The ConstiMion provides that without 
depriving the States of their right to fonn their 
own civil services there shall be an All-india 
Service recrui ted on an all-India basis with com
mon qualifications, with unifonn scale of pay and 
members of which alone could be appointed to 
these strategic posts throughout the Union. ,," 

The service conditions of All-India Service 
are regulated by Central Rules and Regulations, 
and their ultimate responsibility lies to the Gov
ernment of India.'· But they hold key posts in 
both · the Central and State Governments and, 
thus, help to ensure integration of administration 
throughout the Union oflndia. It is, accordingly, 
a device to exercise certain control over the State 
Government so that they do not "run in nat 
contradiction to the spirit of the constitution or 
the important national policies.' '27 

Inter-State ComIty 
Though the federating units are autono-
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mOllS within their own territoriailimits, no unit 
can lead an unconnected and isolated life from 
the rest. In fact, the very exercise of its autonomy 
requires recognition of cettain principles of mu
tual co-operation. All federal constitutions, ac
cordingly, lay down certain rules of comity which 
the units must observe in their relations to one 
another. The Constitution of India empowers 
Parliament to provide for the adjudication of any 
dispute or complaint with respect to the use, 
distribution, or control of the waters of. or in. any 
inter-State river or river valley. Parliament may 
by law also provide that neither the Supreme 
Court nor any other court shall exercise any 
jurisdiction in respect of any such dispute or 
eomplaint.28Provision has also been made forthe 
creation of an Inter-State CounciJ.29Ifatanytime 
it appears to the President that public interests 
would be served by establishing an Inter-State 
Council charged with the duty of (a) inquiry into 
and advising upon disputes which may have 
arisen between States; (b) investigating and dis
cussi ng subjects in which .s.QJl)l; or all of the 
States, or the Union and one orm~e ofthc Slates, 
have a common interest; or (c) making recom
mendations upon any such subject and, in par
ticular, recommendat ions for the better co-ordi
nation of policy and action with respect to that 
subject, it shall be lawful for the President, to 
establish such a Council and define its duties, its 
organisation and the procedure to be followed. 

Article 261 provides that full faith and 
credit shall be given throughout the territory of 
India to public acts, records and judicial proceed
ings of the Union and of every State. But Parlia
ment lays down by law the mode of proof and the 
effects of such acts and proceedings in other 
States. It is further provided that final judgments 
or orders delivered or passed by civil courts in 
any part oflndia are executable anywhere within 
India according to law. 

The Constitution prescribes that trade, 
commerce and inter-course throughout the terri
tory of the Union shall be free.lOBut like all other 
freedoms, the freedom of trade, commerce and 
intercourse is also not absolute. Parliament is 
empowered to impose restrictions on the freedom 

24. For instance, AU India Health, Economic and Statistical, and Forest Services. 
25 . Conslilwnl AssmWIy IHbalu. Vol. VII, pp. 41 -2. 
26. The ChiefSec:retary and the Inspector-Gencn.1 of~q!ice, Assam Govemment refused to carry out certain insttuctions 

of the Slate Government durinB the linguistic riots tn that Slate in 1961. They were ofthc opinion thafthe instructions 
were in violation of the Constitution and national policies. 

27. Amal Ray, Ifltf!r·Go~171menl Relations. pp. 10-31 . 
28. Article 262. 
29. Article 263. 
30. Article 301. 
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of trade, commerce or intercourse between one 
State and another in any part .c>f the territory of 
India that it may deem necessary in public inter
est. l ' Article 303 prohibits Parliament and State 
Legislatures from enacting legislation giving 
preference to one State over another or making 
d~scrimination between onc State and another by 
v.rtue of any Entry relating to trade and com
merce in any of the List in the Seventh Schedule. 
But C lause (2) of the same Article also authorises 
Parli ament to make any law giving preference to 
onc State over the other or making discrimination 
between States if it is. declared by such law that 
it is necessary to do so to meet a situation arising 
from the scarc ity of goods. It may be no ted that 
while thi s Anicle empowers Parliament to give 
prefercnl'e o r make discrimination, provided it is 
necessary fo r the purpose of dealing with a situ
ation from the scarci ty of goods in any pan of 
the terri tory of India there is no excepti on in the 
case o f a State Legislature on the ground of 
scarcity of goods. There is a definite and specific 
prohibit ion upon State Lcgisianlres against pref
erence and discrimination. 

But a Slate Legisla ture has the power to 
impose by b w llol1~d i scriminatory taxes on 
goods imported from other States and Union 
TcrrilOries provided goods manufactured or pro
Juced in that Stote arc subjected to such taxes. 1t 
may also impose such reasonable rcstrictio'ns on 
the freedom o f tr3de, commerce o r intercourse 
with o r within tha t State as may be required in 
public int eres t. No Bi ll or amendment for this 
purpose, however, can be introduced or moved 
in the SIJte Legislature without the previous 
sanction o f tile President.J2 These provis ions are 
analogous to the American doctrine of' 'police 
pO\vers" o f the States to impose restrictions on 
inter-Sta te commerce. But this power of the 
Sta tes in America is authorised by courts and, 
therefore. it emanates fornl the judicial doctrine. 
In India, o n the other hand, it carnes the consti
nltional sanction. Moreover, the provisions of the 
Indian Constitution are much wider in scope than 
the applica tion of the doctrine of ' 'police power" 
ill the United States. 

Anicle 307 empowers Parl iament to eSlab
lish such authority as it considers appropriate for 
enforcing the provisions of the Const itution with 
regard to inler-State trade and commerce and 

31. Aniclc 302. 
32. Article 304. 
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imposes on it such duties as it thinks tit. Such an 
authority in India, when es tabli shed, will be 
similar to the Inter-State Commerce Commis
sion of the U.S.A. 

FINANCIAL RELATIONS 

Fiscal Autonomy of the Units 

The system of federal finance essentially 
differs from the one obtainable under a unitary 
system of government. The esscnceoffcderalis rn 
is the distribution of functions, but the distribu
tion of functions must be accompanied by the 
distribution of resources if those functions are to 
be adequately and efficien.ly performed. The first 
requisi te of a federal fi nance is that the nat ional 
government and the governments of the units 
constituting the federati on must havc under their 
independent control financia l resources adequate 
to perfonn funct ions assigned to their executi ve 
jurisdiction. Each governmen t should command 
the fulle st possible freedom o f in iti ati ng and 
operation, in tapping its r\!sourccs and meeting 
its expendi tu re . Financial aauthority like pol it ical 
authority, under a fed era l scheme ofgovcmment, 
must be fully decen. ra li zed, as fin ancial inde
pendence is a large part of general independence. 
\Vithout fi scal 3U1onomy o f the unit s the re can be 
no poli tical autonomy for them. The proper rela
tion be tween the Na t iull~11 Go\'(:rnmcnt and Gov
ernments of the States should only be that o f 
co-ordination and cont rol. Professor Adarkar, 
deal ing with th is cOlllp lex problem of federa l 
finance, says: "Freedom of operation must be 
ex tended to both the federal and State Govern
ment inorder that they do not suffer from a feeling 
of cramp in the discharge of their nomla l activ i
ties and in the achievements of thei r lcgiti malc 
aspirat ions for the promotion of their social and 
economic achievements. ' '33 

But no federation has observed a rigid ap
plication of this princ iple. It has been so modifi ed 
as to meet lhe particula r econom ic and financial 
needs of the country concerned. Recent develop
ments in the theory of federalism, too, have ne
cessitated modification in its application. The 
ba.;is of distribution of financia l resources, ac
cordingly, differs from federation to federation. 
In the United States, Congress has thc power to 
levy and collect taxes, duties, imposts, and ex
c ises to pay. the debts and provide for the common 

33. Adarkar, B.P., The Principll!S and Problems of Federal Finance. p. 219. 
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defence and general welfare of the United States 
and to borrow money on the credit of the United 
States. In Canada, the Union Parliament has the 
power to raise money by any mode or system of 
taxation and to borrow money on public credit. 
In Australia, the Centre and the States have con
current powers of taxation except that the impo
sition of custom and excise belong exclusively to 
the Commonwealth. 

In India the Drafting Committee had rec
ommended that in view of the unstable conditions 
prevailing in 1948, the existing distribution of the 
sources of revenue under the Government of 
India Act, 1935, should continue for at least five 
years after which a Finance Commission be ap
pointed to review the position. The Constitution 
made a provision for the appointment within two 
years of the inauguration of the Republic, or 
thereafter at the expiration of every fifth year or 
earl ier, a Finance commission consisting of a 
Chairman and four other members." The duties 
of the Commission are to recommend to the 
President the distribution of the taxes which are 
distributable between the Centre and the States 
and the principles on which grants-in-aid should 
be made out of the Union revenues to the States, 
and make recommendations or any other matter 
referred to in the interest of sound finance.l5 The 
Constitution thus provides for a new solution to 
the problem of distributing the public revenues. 
It is a flexible method and the whole division 
comes under review after every fifth year and 
even earlier. 
Allocation of Revenues 

The taxes on the Legislative Lists remain 
much the same as under the 1935 Act. The States 
are absolutely entitled to the proceeds of taxes on 
the State List and the Union takes the proceeds 
of taxes on the Union List and of any tax not 
mentioned in any List. There are no taxes on the 
Concurrent List. While the proceeds on the taxes 
within the State List are entirely retained by the 
States, the proceeds of some of the taxes in the 
Union List are to be assigned, or may be assigned 
wholly or partly to the States. The residuary 
taxing authority rests with the Union. The Con
stitution distinguishes four categories of Union 
taxes which are available, wholly or in part, to 
the States. 

(i) Duties levied by the Union but collected 
and wholly appropriated by the States: Stamps 

34. Article 280 (I). 
35. Article 280 (3). 

duties in respect of bills of exchange, cheques, 
promissory notes, bills oftading, letters of credit, 
insurance, transfer of shares, debentures, proxies 
and receipts, and excise duties on medicines and 
toilet preparations containing alcohol. 

(ii) Taxes levied and collected by the Union 
but whose net proceeds are wholly assigned to 
the States include: 

(a) duties in respect of succession to 
property to other than agricultural 
land; 

(b) state duty in respect of property 
other than agricultural land; 

(c) terminal taxes on goods and passen
gers carried by railway, sea or air; 

(d) taxes on railway fares and freights; 
(e) taxes other than stamp duties on 

transactions in stock~exchanges and 
future markets; 

(I) taxes on the sale or purchase of 
newspapers and on advertisement 
published therein; and 

(g) taxes on the sale and \lurchase of 
goods in the course of inter-State 
commerce and trade. 

(iii) Taxes levied and collected by the Un
ion but whose net proceeds are shared between 
the Union and the States. The only tax which 
comes underthis category is the Income Tax. The 
Corporation Tax is not shared, but belongs ex
clusively to the Union. Agricultural Income Tax 
is a State subject and, therefore, does not come 
under this category. After deduction of sums 
anributable to the Union Territories and to Union 
emoluments, the net proceeds of Income Tax are 
di vided between the Union and the States and 
among ditTerent States as prescribed by the orders 
of the President after considering the Report of 
the Finance Commission. 

Parliament may, for Union purpose, im· 
pose surcharges on those duties or taxes which 
are available for distribution, but it may not alter 
the rates of taxes in which States are interested 
except on the recommendation of the President.. 

(iv) Taxes which are levied and collected 
by the Union but whose net proceeds ·are shared 
between the Union and the State,. Under this 
category come Union excise duties other than 
those on medicinal and toilet preparations. The 

, .exciseduties on medicinal and toilet preparations 
are wholly, as said in item (i) assigned to the 

. '., . . ' 
,. . 
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States. 

Grants-in-Aid 
The Constirution provides for three kinds 

of grants to the States from the Union resources. 
Under Article 273 the States of Assam, Bihar, 
Orissa and West Bengal are given grants in lieu 
of export duty on jute and jute products. The sums 
of such grants-in-aid may be such as prescribed 
by the President. These sums are to be paid to the 
States so long as the export duty on jute and jute 
products continues to be levied by the Govern
ment of lndia or until the expiration often years 
since the inauguration of the Republic, which· 
ever is earlier. 

There is general provision of grants to the 
States in Article 275. Parliament is empowered 
to make such grants as it may deem necessary to 
give fin ancial assistance to any State which is in 
need of Assistance. It is for P3r1iament to deter
mine the extent of the grant and it may vary 
according to the needs of the different States. 
Apart from this, it is the constitu tional duty of the 
Union to finance schemes it has approved for the 
welfare of the Scheduled Tribes and for raising 
the level of administration of the Scheduled Ar
eas. There is specia l provi sion for a grant to 
Assam and to any olher autonomous State formed 
within the S~te of Assam under ,\rticlc 24 4A, in 
respect oftlNir tribal areas. 

Under Article 282 the Union and the State 
Governments are given power to make grants fo r 
any public purpose even if it is not within their 
respective legislative competence. Financial as
sistance or the grants-in-aid are proJi fic source of 
Central control and direction. They are made 
subject to conditions and arc followed by regu
latory authority of the Union Government. It is a 
matter of common experience that one who pays 
the piper has a loud voice in call ing the tune. 
Exemption from Taxation 

The Constirut ion also follows the general 
provisions of the Government o rIndia Act , 1935, 
and exempts the property of one Government 
from taxation by another. Article 285 provides 
that unless Parliament declares othcnvise, Union 
property is not subject to State taxa tion, but shall 
continue to pay existing dues to local authorities 
until Parliament stops it. A State may not tax 
electricity supplied to the Government of India 
or a railway urness pennil1ed to do so by Parlia
ment. Without the consent of the President, a 
State may not tax water or electricity supplied or 

36. Article 292. 
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controlled by any authority established for regu
.,lating or developing any inter-State-river or 

river-valley. 
The property and income of a State are 

exempt from Union taxation, but this exemption 
does not extend to a trade or busines~ carried on 
by the Government of a State, unless Parliament 
declares by law such trade or business incidental 
to the ordinary functions of Government. 
Power of Borrowing 

Generally the power of borrowing is only 
incidental to the power of the Govcrnment and 
no specific provision is made in a Constitution as 
regards the limits and modes of borrowing, but 
the Constitution of India makes a SRccific provi
sion in this respect. The Union dovemment is 
empowered to borrow upon the security of the 
Consolidated Fund of India, subject to the limits 
and conditions as Parliament may impose.36 

Thus, the power of borrowing of the Union is 
subject to the limits as prescribed by an Act of 
Parliament. But the Constitution itself imposes 
limitations on the borrowing powers of the States 
in addition to conditions which the State Legis
lature may impose. A State can borrow only 
within India and cannot raise a new loan without 
the consent of the Union Government if there is 
outstanding any P(l.rt of a previous loan guaran
teed by the ~ Union or owed to it, The Union 
Government may make loans to States subject to 
the conditions imposed by Parliamcnt, or may 
guarantee loans to States, provided that the limits 
set by Parliament to Union loans are not ex
ceeded. 

Financial Emergency Powers 
The Financial Emergency powers, as pw

vided in Article 360 have as far reaching effects 
as those relating to legislative and administrative 
spheres. A Proclamation of Financial Emergency 
may leave the States with no otherresourccs than 
those available from taxes on the Statc List, for 
the President may, while the Proclamation is in 
operation, suspend anY of the provisions of the 
Consti tution relating to grants and to the shar
ing of Union Taxes~ If the President is satisfied 
that the financial stability of India or any part 
thereof is threatened, he may issue a Proclama
tion empowering the Union to give directions 
controlling. a State's financial activities and re
quire State Money Bills to be reserved for con
sideration by the President. 
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Comptroller and Auditor-General 
The Comptroller and Auditor-General of 

India is appointed by the President and he per
fonns such duties and exercises such powers in 
relation to the accounts of the Union and the 
States and of any other authority or body as 
Parliament may prescribe by law. The accounts 
of the Union and of the States are to be kept in 
such form as the President may, on the advice of 
the Comptroller and Auditor·General of India 
prescribe. 

CENTRE AND STATES 

Centre-State Relations 

. The relationship between the Centre and 
the States covers a wide range and embraces a 
very large part of the functions and activities in 
the administrative. social and economic spheres. 
Since 1950, many events have occurred which 
have a direct or indirect bearing on the Centre
State relations. For instance, the Planning Com
mission was set up by a resolution of the Gov
ernment of India in March 1950 with the object 
of accelerating the economic growth Oflhc coun
try and to meet the social urge for the extension 
of social services. Though not a creation of the 
Constitution not even endowed with a statutory 
sanction, the Planning Commission assumed the 
role of the architect oflndia 's destiny. There were 
widespread complaints and it was contended that 
Five-Year Plans had reduced the federal structure 
to almost a unitary system. Presenting the Budget 
to the Tamil Nadu Legislature, on June 17, 1967 , 
C. N. Annadurai observed, " There has been a 
considerable change in the matrix of Centre-State 
financial relations since the provisions of the 
Constitution in this regard were settled. There 
have been a number of new trends and develop
ments which could not have been visualised 
when the Indian Constirution was framed ..... . . 
Through a new institution which was beyond the 
ken of the architects of the ConstiTUtion, the 
Centre has acquired still larger powers, causing 
concern about the position of the States." The 
reorganization of the States in 1956 and thereaf
ter, especially with the emergence of non-Con
gress Governments in some States after the 1967 
General Election and split in the Congress in 
1969 gave to the issue ofCenlre-State relations 
a new dimension and importance. 

Investigation by Administrative Reforms 
Commission 

The Centre-State relations became the sub-
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ject of investigation by the Administrative Re
forms Commission in the mid-sixties. In order to 
probe thoroughly the various aspects of the issues 
involved in this relati0:Jship, the Commission 
first appointed a study team headed by M.C. 
Setalvad. On the basis of the report of this srudy 
team, the Administrative Reforms Commission 
submitted its own report on June 19, 1969 to the 
Government. Referring to the controversies 
which had arisen between the Centre and the 
States, the Commission observed: " but these 
controversies pertained mostly to matters admin
istrative and financial and not to constitutional 
issues. Eminent leaders of.various political par
ties who appeared before the Commission em
phasised their faith in the Indian unity though 
they argued for more autonomy and initiative for 
the States." The Commission, therefore, did not 
think it necessary to suggest any amendments to 
the Constitution. They,. however, recommended 
for delegation of more financial and administra
tive functions and powers to the States "with the 
twin objective of making the relations between 
the Centre and the States more smoother and 
introducing efficiency and economy in the ad
ministration of the Union and State Govern
ments." It is not in the amendment of the Con
stitution, the Commission asserted • • 'that the so
lution of the problems of the Centre-State rela
tionship is to be sought, but in the working ofthe 
provisions of the Constitution by all concerned 
in the balanced spirit in which the founding-fa
thers intended them to be worked. " 

Rajamannar Committee 
On September 22, 1969 the Tamil Nadu 

Government constituted a committee consisting 
of Dr. P'y. Rajamannar, Dr. Lakshmanswami 
Mudaliar and P.C. Chandra Reddy to examine 
the entire question regarding the relationship that 
should subsist between the Centre and the States 
in a federal set-up and to suggest suitable 
amendments to the Constitution so as to secure 
utmost autonomy to the States. The Committee 
presented its report to. the Tamil Nadu Govern
ment in May 1971. The pith of the report is to 
alter the theme of subordination of the State 
"running right through the Constitution." The 
Committee felt that the prevailing unitary trends 
are mainly due to the certain provisions in the 
Constitution which confer speciaJ.-powers on the 
Centre; one-party rule, both, at the Centre and in 
the States; inadequacy of States' open fiscal re
sources and consequent dependence on the Cen-
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Ire for financial assistance; the institution afCen
tral planning andihe role of the Planning Com
mission. " In a federation", the Committee ob
served "The national and State Govemments 
exist on a basis of equality and neither has the 
power to make inroads on the definite authority 
and functi ons of the other unilaterally. In India, 
however, the national Government is vested with 
powers on certain occasions to invade the legis
lative and executive domain of the States." 

The Rajamannar Committee recom
mended among other things quite a number of 
constitut ional amendments. Its recommenda
tions, the Committee asserted, enlarge the auton
omy of the State consistent with the integrity of 
the ~ollntry . The Committee disclaimed any in
tention to disturb the essential framework of the 
Constitution. "Our aim was not to destroy the 
present Constitution and frame another in its 
stead, ou r intention was not to 'grasp thi s sorry 
scheme of th ings' and to 'shatter it to bits' and 
then remould it ncarer to the hean's desire." 

The Comm ittee ("arne down strongly on 
Art icle 365 which entit led the Centre to super
sede a St:HC Government, by assuming to itself 
under AniC\c 356, the powers of the State Gov
ernment concerned and recommended the repeal 
Oflhi s Article Jlong with others tending to usurp 
or constrict powers of the State-s;-At the same 
time, the Commi ttee recommended that the Gov
ernor should be appointed always in consultation 
with the State Cabinet, or alternatively in con
sultation wi th a high power body specially con
stituted for the purpose. The Governor should be 
inel igible for a second term in office and he 
shou ld be-\iable to removal only for proved mis
behavior or incapacity after inquiry by the Su
preme Coun. It also recommended that there 
should be a constitutional provision enabling the 
President to issue instrument of instructions to 
the Governor laying down guidelines in respect 
of matters on which the Governor should consult 
the Centre or those on which the Centre could 
issue directions to him. The instrument should 
also lay down principles for the Governor to act 
as Head of the State, including the occasions for 
the exercise of discretionary powers. The provi
sions in the Const itution that the Ministry holds 
office during the Govemor's pleasure should be 
omitted. 

Regarding emer Aency provisions in the 
Constitution, especially emergency confined to 
a State (Articles 356 " ,d , 57) the Committee 
recommended the provi5:uns to be totally omit-
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ted. Alternatively, sufficient safeguards should 
be provided in the Constitut ion to secure the 
interests of a State against the arbitrary and uni
lateral action of the party in the power at the 
Centre. If the provisions, as now obtaining in the 
Constitut ion, were to remain, the only contin
gency which might justify the imposition of 
President' s rule was the comp lete breakdown of 
law and order in a State, whcn the State Govern
ment itself was unable or unwilling to maintain 
the safety and security of the people and property 
in the State. Also, the President, before issuing a 
Proclamation of superseding the State Govern
ment, should refe r the report of the Governor to 
the State Legislative Assembly for its views. 

The Committee suggested the setting up of 
an lnler-State Council consist ing of the Prime 
Minister and the Chief Ministers to decide on 
matters of in te rest to more than olle State and all 
m3t!ers of nat ional importance, except defence 
and foreign affairs. The Committee ins isted that 
the decisions of the Council should ordinarily be 
bind ing on the Centre and the States. If the Cen
tral Government were to disagree, the reasons for 
such disagreement \vi th the decisions of the 
Counci l should be explained to Parliament and 
the Legislat1tres o f the States. The Committee 
also recommended regional representation on the 
Union CJbinet and equal representation of all 
States in Ihe Council of States (Rajya Sabha). In 
the House of the People (Lok Sabha) the number 
of seats fi xed for each State in 1951 should 
remain unaltered, except where there was in
crease in population. 

The Committee also made several recom
mendations about the distribution of powers be
tween the Centre and the States. It suggested the 
appointment ofa .. High Power Commission, for 
the redistribution of speci fic powers from the 
Union ·and Concurrent Lists to the State List. 
Pending the decis ions by such a Commission, the 
Committee made its own recommendations re
garding transfe r of subjects to the State List. The 
Comminee recommended that the residuary 
power of legis lation and taxation conferred by 
Article 248 and Entry 97 of the Union List should 
be vested in the State Legislatures. The Commit
tee argued that with the detailed listing of matters 
in the three Lists there was no need to provide for 
the residual)' powers. But if it was deemed nec
essary to continue with it, such power should 
belong to the States as in the Uni ted States. It also 
recommended that the State Legislature should 
possess the power to amend or repeal an Act 
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passed by Parliament under Article252 (power 
of Parliament to legislate fo!"'IWo or more States 
by consent and adoption of such Legislation by 
any other State). The ratification of Amending 
Bill of the Constitution should be by three-fourths 
of the State Legislature or at least two-thirds of 
the total population of the country. ' 

The emphasis on autonomy became par
ticularly sharp in the Comminee's recommenda
tion on financial relations. It recommended that 
major part of Union Government's power of 
taxation should be transferred to the States and 
to vest the States with powers of individual li
censing, except for industries of national impor
tance or of all-India character or which have a 
capital of Rs. 100 crores. The Comminee would 
make the Government of India responsible for 
pro\'iding the foreign exchange needed by any 
industrial undertaking iicensed or started by a 
State through block grants on the recommenda
tions of a Pennanent Finance Commission or in 
consu ilation with the Planning Commission. The 
Committee recommended that the Finance Com
mission should be a permanent body with its own 
secretariat, and to reduce the Central control over 
the planning programme in the States. It recom
mended thatthc exis ting Planning Commission 
be set up with only an advisory role. The Com
mince also recommended establ ishment of Plan
ning boards in the States. 

All decisions relating to inter-State rivers 
should be taken by the Supreme Court and satis
factory provisions in the Constitution should be 
made for implementing its decision. At the same 
time, the Comm ittee recommended that no ap
peal from a High Court should lie in the Supreme 
Court in ordinary. civil, criminal or other matters 
whatever the pecuniary interests involved and 
whatever the sentence imposed, except in a case 
involving constitutional issues or the interpreta
tion of a Central Act. It also suggested that the 
State Legislatures should have a voice in the 
removal of High Court Judges. 

The Committee's quest for an "ideal fed
eral system" led it to suggest restrictions not only 
on the power of Parliament 3J)d the Government 
of India, but also on the jurisdiction' of the Su
preme Court' 'to a degree which will reduce the 
Court's authority enormously and deprive the 
country of the immense good which the Court 
had done and is capable of doing.' ,]7 In reply to 
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a question from V.S. Maniam that the commit
tee ' s recommendations to curb the appellate 
authority of the Supreme Court had been de
scribed by some critics as "Most reprehensible," 
Dr. Rajamannai' sharply reacted to it. "What 
we have su·ggested·' ~ he said, 'is what obtains in 
other countries with a federal system of govern
ment. The classic instance is the Supreme Court 
of U.S.A. "]8 Without considering whether the 
changes recommended were necessary or bene
ficial, the Comminee, simply took the Constitu
tion of the United States as its beau-ideal and 
sought to refashion the Supreme Court of India 
accordingly. No less startling is the Committee's 
proposal that the State Legislature should have a 
voice in the removal of High Court Judges'. 

It is important to note that the Committee 
was asked by its terms of reference to suggest 
constitutional changes not to secure the extent of 
autonomy necessary for proper governance, but 
the "utmost autonomy" possible in a federal 
set-up. One can understand autonomy if it is 
construed as synonymous with decentralization, 
but the concept of "utmost autonomy" is incon
gruous with a federal set-up as it can lead only to 
anarchy. The Rajamannar Committee suggested 
deletion of Articles 256 and 257 of the Constitu
tion in their entirety. These Articles empower the 
Union Government to issue directions to the State 
Governments to ensure that the laner comply 
with and do not impede or prejudice, the laws of 
the Union or the Union Executive in the exercise 
of its authority. Together wi th it, the Committee 
suggested the repeal of emergency provisions, 
especially Articles 356, 357 and 365. This would 
reduce the Centre to complete impotence in deal
ing with any State which chooses to defy it or 
even where there is danger of the administration 
breaking down because of ministerial instability. 

The Rajamannar Committee report is 
wholly unsatisfactory. But it does not mean that 
the Report lacks a constructive character alto
gether. Its conunents on the financial aspects, on 
the Planning Commission and on the Governors 
are important and need serious consideration. 
There is a very strong case reforming the present 
system, but not its replacement. The Rajamannar 
Comminee's grievance is not the abuse of the 
Constitution but the Constitution itself. ' 

The Central Government completely ig
nored the Rajamannar Comminee Report. Its 

31. A.G. Noorani, ,"Centre-State Ties-. wrona approach." IndiDn Express. New Delhi, July IS, 1971 , 
3S. T1IrSundaySlaruman, New Dc,lhi.July4,1991. 
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contention throughout had been. that since the 
Committee was set up by the Gdvemment of a 
State, it had nothing to do with its report. React
ing 10 the demand for the appointment of a 
high-power commission on the questions ofgiv
ing more powers to the States, the Pr~me. M i~ iste r 
expressed the view that the ConstitutIOn Itself 
was capable enough to deal with any p roblem 
emerging form the Centre-State ~el atlons ~nd 
consequently there was no necessity to review 
the Constitution as recommended by the Ra
jamannar Committee. The Prime ~inister a~so 
pointed out tha t the real problem In the Indian 
federal system was in respect of shanng the 
scarce resources and as long as resources re
mai ned scarce, changes in theConstirut ion would 
be of little help. 

The Central Government accepted on 
March 13, 1975, the Administrative Refonns 
Commission view that no changes in the Consti
tution were call ed for to ensure proper and har
monious Centre-State re lations. The Union Cabi
net felt that the ex isting provisions of the Con
st itution were adequate to meet any situation or 
resolve any problem that might arise between the 
Centre and the States. In coming to th is decision, 
the Cabinet also took note of the recommenda
tions of the Rajamannar Committee as well as the 
White Paper presented by DMK Government to 
the State Assembly in April 1974.The Cabinet's 
considered v iew was that the White Paper of the 
Tamil Nadu Government had proposed even 
drastic changes than those proposed by the Ra
jamannar Committee. It fe lt that the proposals 
made by Tami l Nadu Government would alter 
the bas ic structure o f the Constitution and such a 
major change was " neither necessary nor feasi
ble. " 

The Union Cabinet fell that the bas ic 
scheme of the Indi an ·Constitution was a federa
lion with a strong Centre and that the doctrine of 
a nebulous and weak Centre ran contrary to the 
concept of powers of the Union Government 
accepted by the Constituent Assembly. It recalled 
the observation of Jawaharlal Nehru, as Chair
man of the Union Power Committee of the Con
stituent Assembly in July 1947 that " the soundest 
framework of our Constitution is a federation 
with a strong Centre. JI However, the Cabinet 
thought that there was room for strengthening the 
financial powers of the States. The Government 
processed the issues involved and some headway 
was made. 

The Government of the Indian Republic 

The Demand for Greater Autonomy 
There is not a single democratic federation 

in which argument about the d ivision of power 
and authority between the Union and its consti tu
ent units is over. It is a continuous process and it 
is the scope and quality of the deba te lhat matters 
to solve the problems emerging in such a polity. 
But the demand for greater autonomy for the 
States became much louder and unrealistic after 
the Janata Party 's victory at the polls in 1977. The 
l anata Party, coming into power as it did on the 
tidal wave of popular revulsion agai nst Emer
gency, was committed to restoring publ ic faith 
in open, democrat ic governance and part of that 
commitment included political and Economic 
decentrali sation, which, in simple words, meant 
more powers of the Stales. Somc Of lhc "propos
als for a comprehensive Bill to amend the Con
stitution" , which the executive of the Janata 
Parliamentary party debated, inc luded provi sions 
restoring to the States the autonomy taken away 
from them during the Emergency, slich as Ihe 
reinclusion of forestry and education in the State 
Lisl and abolition of ArlicJc 257-A, inse rted by 
the Forty-second Amendment Act, enabling the 
Central Government to deploy Un ion anned 
forces in any State on its own discreti on and 
initiative. 

This gave a fi llip lO lhe demand for grealer 
autonomy for the States and it started in \Vest 
Bengal immediately afte r the June 1977 Assem
bly poll , and theCPM-Ied Left Front Governmenl 
assumed offi ce. The CPM Party was Janata 's ally 
in the March 1977 Parliamentary poll. In October 
1977, the West Bengal Chief Minister, Jyoti 
Basu, held discussions in Sri nagar with his coun
terpart in Jammu and Kashmir, Sheikh Moham
med Abdullah. Ini tially, the discussion for 
greater autonomy between the two began as a 
quiet dialogue, but soon it assumed the "charac
ter of a pioneer movemenl," when Punjab also 
became their ally. 

The Jyoti Basu-Sheikh Abdullah talks 
were followed by a meeting of the CPI(M) in 
West Bengal and a subsequent resolution on the 
subject by the West Bengal Government. Dr. 
Ashok Mitra, the State Finance Minister, kept the 
issue alive by his proposal to hold a conference 
of the States to consider the financial relat ion 
between the Centre a" d the states and the Akal i 
Party invited the conference to be held in the 
Punjab. Next followed a Press Conference held 
by Sheikh Abdullah in New Delhi, on January 
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29, 1978, in which he suggested the extension of 
Article 370 (which governs the relation of Jammu 
and Kashmir with the Union) to the other states. 
Endorsing the stand taken by West Bengal Chief 
Minister, for review ofthe Centre-State relation
ship, he asserted that only strong states could lead 
to a strong Centre.3• 

The West Bengal Chief Minister wanted 
the Preamble of the Constitution to be amended 
to include the word" federal" in the rest of the 
Constitution. According to him, only foreign re
lations, defence, communications, currency, eco
nomic co-ordination and related matlers should 
fall within the exclusive jurisdiction of the Union. 
Article 248 (relating to residuary powers of)eg
islation) should be amended and Article 249 be 
deleted in order to deprive Parliament of the right 
to legislate on matters not enumerated in the 
Union or Concurrent lists, Articles 356 and 357 
(provisions in case of failure of constitutional 
machinery in states and exercise of legislative 
powers under Proclamation issued under Article 
356) and Article 360 (provisions as to financial 
emergency) should be deleted, and 75 per cent of 
all revenues collected by the Centre under what
ever head should go to the state. Thus, among the 
proposals that Jyoti Basu had made, the key ones 
are not those which relare to the share of the states 
in the Central Govemmcnt's revenues and plan
ning, though these are vi~lIy important for which 
the states Ilave always clamoured irrespective of 
the labels of their Governments. 

Anand pur Sahib Resolution 
The Working Committee of the Akali Dal, 

at its meeting on II December 1972, appointed 
a Sub-Commiltee, with Surjit Singh Bamala,'o 
as Chairman, to "drawing up" the draft of a 
'policy programme. 'The Surjit Singh Sub-Com
minee presented its report at rhe meeting of the 
Working Comminee held in Anandpur Sahib on 
16-17 October 1973. The Working Committee 
approved the report after a Hclose discussion II 
for being placed before rhe General House ofthe 
Akali Dal.. 

The purposes of the Akali Dal set forth in 
the Anandpur Sahib resolution, inter alia were 
: "to preserve and keep alive the concept of 
distinct and independent identity of the Panth 
(described as Sikh nation) and to create an envi-

39. :n.e nlftC!1 of IndiD, New Delhi, January 3D, 1978. 
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ronment in which national sentiments and aspi
rations of the Sikh Panth will find full expression, 
sarisfacrion-lInd growth." The operative part of 
rhe Anandpur Sahib resolution related to the 
political goal of the Akali Dal; the ultimate ob
jective of which waS the "pre-eminence of the 
Khalsa (pure Sikhs)." The new Punjab, which 
would be achieved by merging all those Punjabi
speaking areas "deliberately kept out of Pun
jab," would constitute a single administrative 
unit' 'Where the interests of the Sikhs and Sik
hism are specifically protected." 

In this new Punjab and other States the 
"Centre's interference" would be restricted to: 
foreign relations, defence, currency and general 
communications. All other subjects would be in 
the jurisdiction of Punjab and other s~tes which 
would be fully entitled to frame their own con
stitutions on these subjects for administration. 
For the administration of the aforesaid four sub
jects assigned to the Centre " Punjab and other 
states would contribute in proportion to repre
sentation in Parliament." In pursuance of this 
political goal, the Akali Dal would endeavour' 'to 
have the Indian Constitution recast on real federal 
principles, with equal representation at the Cen
tre for all States." 

It is unlikely that the country will accept a 
revival of the Cabinet Mission 's Scheme in re
spect of the Union's powers as suggested by Jyoti 
Basu, Sheikh Abdullah and the Akalis in the 
Punjab, whose extremists even claim that India 
is a multinational State. But Prime Minister 
Moratji Desai's refusal either to reopen the whole 
gamut of Centre-State relations or even to con
sider of convening a conference to discuss the 
issue, was perhaps too brusque. Dialogue is the 
essence of any relaiions between the Centre and 
constituent units of a federation as both are the 
integral parts of a polity and a federal polity is 
yet to be devised which satisfactorily answers all 
problems for all times. This is, however, not to 
suggest that the Constitution should be rewrilten 
in order to remove the imbalances and distor
tions. 

It does not, however, mean that the Consti
tution is perfect in malters of financial relations. 
There are shortcomings which need be removed. 
For instance, the constitutional allocation of fi
nances between the Centre and the states is 

40. Other members of the Committee were: Gurcharan Singh Tohra. Jiwan Singh Umranangal, Gunnil Singh. Dr. Bhagal 
Sinah.Balwanl Singh, Gian Singh Rarewala. Prem Singh Lalpw-a. Jaswinder Singh Brae, Bhag Singh. Major-General 
(Rdd.) Gwbux Singh Bidni and Amar Singh Ambalovi. 
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hardly fair to the latter. Then, the Centre has 
leverage in the distribution of taxes collected on 
behalf of the states as also in the matter of dis cre
lional")' grants. The distribution of pool taxes is 
odemlincd by the periodic Finance Commission 
u:1d the grants-in-aid by the Planning Commis
s10n the extra-constitutional body. The Repon 
~r (he: Administrative Refonns Commission 
1l0lcJ that " the main grievances lie in (he finan 
cicl t'i l.: ld " and conceded that " there was weight 
ill dl': argument that as the Planning Commission 
is a body established by the Central Government 
bv an cxccut ive order, it would be desirable for 
a;\other body created by law, to be entrusted with 
the respons ibility of fomlUlating the principles 
gO\'cming the allocation of plan grants. Accord
ing ly, \\-'c have reconunended that the Finance 
Commi ssion should be entrusted with the respon
sibility." The Report was submitted in June 1969 
Jnd since then much has happened to call for r. 
rt: .. icw o f the kind which the Administrative 
Rc' ;omls Comm ission undertook at the Centre's 
i r bt..!l1~c, without protest from any state, bu t with 
11 0 tJIl'2ible result. C-Iearly, the states need less 
1I 11: lastT-.: and Ic.:is inadequJte resources to meet 
tr,\..'l;" r.) '.\ n requirements and need to be less dc
p~ r ~de nt on the Centre for grants. The st.udy team 
of l il t.: Admi nistrative Refornls ConUTIrSSIOn re
mJrkcd that the excessive dependence of the 
states on Centre has tended to produce irrespon
sibil ity and operational ineffi ciency. At the Cen
tre domillant financial powers in relation to the 
states have gi ven Central authorities exaggerat\!d 
not ions of thei r importance and knowledge with 
thc res" lt that little allowance is made for the 
po ints of -view of the states. It is important) there
fore, in the study team's view that the degree of 
fi nancial dependence of the states on the Centre 
should be reduced to the minimum, because that 
minimum would be adequate for the Centre hav p 

ing contro lling powers in ensuring national inte
gration. 
Sa rkaria Commission 

Prime Minister Indira Gandhi announced 
in Parliament, on March 24, 1983, the appoint
ment of a Commission, under the Chairmanship 
of Justice Ranjit Singh Sarkaria, to review the 
existing arrangements between the Centre and 
the states. The Commission submitted its Report 
to the Prime Minister on October 20, 19.87. The 
recommendation of the Commission are still in 

41 . As reported in The Hindu. New Delhi, May 8, 1992. 
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the process of discussion in the Inter-State Coun
cil, which was recently established under Article 
263, as recommended by the Sarkaria Commis
sion. 

Demand for Greater Devolution of Power 
Delivering the Maulana Azad· Memorial 

Lecture on " Maulana Azad and United India", 
in New Delhi on May 7, 1992, President R. 
Venkataraman said that dividing forces in India 
wou ld never succeed in ach ieving their goal even 
though regional imbalances sti ll continue to 
pl ague the economy. But he cautioned that it was 
prudent to take note of the changing moods of the 
peopl e in India and elsewhere. Man's urge for 
freedom reflects itself in several facets such as 
political instirutions, economic regimen and so
cial status. The urge for greater say manifests 
itself increasing by these days, be it in Panchayat 
inst itut ions. or the State's affairs or economic, 
social and other·activitics, he said, adding that the 
growing demand for greater devolution of power 
and authority by the states has to be taken note 
of and "accommodate~ if we were to hold in 
check the di\' isi ve forcc5 in society." The Con
stitut ion of a country "has to grow with the 
changing needs of society and absorb progressive 
trends so as to rcflect the will of the people," the 
President emphas i zed . "~ I 

Earlier, the political resolution of the 
Bharatiya Janata Party, moved by L.K . Advani, 
at Antyodayanagar, Gandhi Nagar, on May 3, 
1992 , cast iga ted the Narasimha Rao Government 
for mak ing a mess in Kashmir, Punjab, Assam 
and North-Eas tern States and demanded the ap
pointment of a national commission to suggest 
decentralization of pol itical and economic pow
ers . Simultaneously Chie f Ministers ofnon-Con
gress governed states are grouping together to 
exerci se pressure on the Centre for glvmg the 
states more financial as well as legislarive pow
ers. The initiative was taken by the Chief Minis
ters of Uttar Pradesh and Rajasthan, though no 
less vocal the Chief Minister of Orissa had 
throughout been. The Uttar Pradesh Chief Min
ister had warned the Centre of the dire conse
quences if the President'S rule, under Article 356, 
was imposed on the States. 

The demand for more greater autonomy, 
especially with regard to the finances has become 
more vocal after the U.F. combine consisting of 
13 political parties, horizontally and vertically 
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ideologically different'to one another, the de
mand has become more loud and stringent. 
Southern States stand in the front line. Fifrooq 
Abdulla contested the 1996 elections in clear 
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terms: "Back to the original autonomy which was 
the basis of Sheikh Abdullah to join the Indian 
Union." 
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CHAPTER XIII 

The State Executive 

Office ofthe Governor 
. The Governor of a State is appointed by the 

PresIdent by warrant under his hand and seal. The 
term of the office is five years, but he holds it at 
the pleasure of the President . In the early stages 
of the drafting process of the constitution it was 
thought that the Governor should be directly 
elected by the people. The Drafting Committee 
feared friction between the elected Governor and 
popular ministry I and suggested an alternative 
mode of appointing a Governor. The proposal 
was that the State Legislature should suggest a 
panel of four persons (who need not be the resi
dents of the State) and the President wou ld ap
pOint one of the four as Governor. Although the 
principle of election had unti l the last some sup
porters, but some of the Assembly members who 
had orig inally held this view came to favour 
nominated Governors.2 Jawaharlal Nehru ex
plained that he had come to favour nominated 
Governor partly because it would keep the Centre 
in touch with the States and would remove a 
source of possible "separatist tendencies. 1 '3 The 
Constituent Assembly rejected both the propos
als, of direct election and the selection out of a 
panel of four elected by the State Legislature, in 
fa vour of nom ination by the President. It was 
unequivocally made clear that the Governor 
wou ld notbe an instrument of the Union Govern
ment. The Drafting Committee too expected the 
same role the Governors to play. T. T. Krish
namachari said in the Assembly that he would at 
once "disclaim all ideas, as far as I am concerned 
that we in this House want the future Governo; 
who is to be nominated by the President, to be in 
any sense the agent of the Central Government. 
I would like that point to be made very clear, 
because such an idea finds no place in the scheme 
of the Government we envisage for the future' '. 
Krishnamachari's views on the role of the Gov
ernor were confirmed by the Committee of Gov-

I. Draft COlUlilulion oj India. p. 7. 

ernors appointed by President v. V. Giri in No
vember 1971. 

But the funICe could not sustain Krish
namachari 'sc\aim nor the views of the Governors 
Committee could have any impact on the course 
of events. As the coarse love of never runs 
smooth so does the course of politics. For exam
ple, the unusual procedure adopted in Com
mander Nanavati'$ case in suspending the sen
tence passed by the Bombay High Court pending 
the dIsposal ofius application for leave to appeal 
to the Supreme Court proved that the Governor 
a promoted politician, and the State Minist'; 
when they belonged 10 the same ruling party, 
could be made to succumb to the command oflhe 
Central Government, whatever be the merits of 
slich a behest. When the representatives orCam
mander Nanavat i apJilaled to the Government of 
Bomb:.ty to suspend his sentence, it felt that it was 
an unusual procedure and decided to seek the 
Centre's advice. The opinion given by the Centre 
might not be interpreted as a direction and it 
might not have even violated any legal 0; consti 
tutional provision but it did show how the Centre 
could dictate its mind. When the Bombay Gov
ernment was hesitant to adopt the unusual proce
dure, the Centre shou ld have given its thought 
whatever considerations might have weighed 
wi th it, to that aspect of the matter before tender
ing the necessary advice. The Full Bench of the 
Bombay High Court held that the order of the 
Bombay Government suspending the life sen
tence of Commander Nanavati had not been 
shown to be "unconstitutional or contrary to 
law." All the same, the Court expressed its pro
found regret at the use of extraordinary powers 
in the Nanavati case. 

The essential idea of having a nominated 
Governor was to have a person as the Head of the 
State who should maintain himself on a higher 
plane and would hold the scales even without any 

2. Amon~ them were T.T. Krishnamachari, Mrs. Durgabai, B.G. Kher andPandit Govind Ballabh Pant. 
3. COlUtlJuenl Assembly Debates. Vol . 'i1I1. pp. 454-6. . 
4 . COl1Stiluen' Assembly Debates. Vol. VtlI, p. 4. 
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political considerations, and, if necessary, to 
stand upon his own against the State Government' 
as well as against the Union Government . The 
Governor His the representative not of a 
parry,"observed the Chainnan of the Drafting 
Committee, "he is the representative of the peo
ple as a whole of the State. It is in the name of the 
people that he carries on the administration. He 
must see that the administration is carried on a 
level which may be regarded as good, efficient, 
honest administration. ,.!'j The Governor was, 
therefore, neither expected to be a puppet in the 
hands of the State Ministry nor should he become 
a mere instrument in the hands of the Union 
Ministry." But how far partymen specially if 
they happen to be candidates defeated at parlia
mentary elections," pertinently puts N. R. Desh
pande, "can stand squarely against Cabinets 
whether in the States or at the Centre, particularly 
against the latter, is highly problematical." Hith
erto, barring a few appointments, Governors have 
been appointed purely on party considerations. 
And, then, Governorship is interchangeable with 
the State Chief Ministership or Ministership at 
the Centre at any time when deemed politically 
expedient. 6 

Qualifications and Conditions of Office 
A Gavemor must be a citizen of India and 

at least thirty-five years of age. He must not be " 
a member of either House of Parliament or of a 
House of the Legislarure in any State. If he is a 
member of any Legislarure, he vacates his seat 
on assuming office. Nor shall the Governor hold 
any office of profit.' He is entitled, without pay
ment of rent, to the use of his official residences 
and is also entitled to such emoluments and al
lowances and privileges as may be determined by 
Parliament by law. Until provision was to be 
made by Parliament the salary of the Governor 
was fi .. d by the constitution at Rs. 5,500 per 
mensem plus allowances and privileges as the 
Governor of the Corresponding Province, was 
entitled to immediately before the commence
ment of the Constitution. The Governors (Emolu-

5. Ibid, pp. 546. 

287 

ments, Allowances and Privileges) Amendment 
Act, 1986, doubled the monthly emoluments of 
Governors to Rs.II,OOO with retrospective effect 
from Aprlll,1986. Their emoluments and allow
ances are not to be diminished during their tenns 
ofoffice. 

Two conventions are now well established 
with regard to the appointment ofa Governor. In 
the first place, the Governor must be acceptable 
to the State to which he is likely to be appointed. 
The Administrative Reforms Commission shared 
the view that the convention is a healthy one and 
should continue. The practice is that the Union 
Government consults the Chief Minister of the 
State concerned prior to the appointment of a 
Governor. The Union Government h'as also con
ceded that if a ChiefMinister.bases objections on 
grounds that are valid, or at least agreeable,the 
Union may drop his name. But the Union is not 
prepared to concede to any Chief Minister the 
right of veto on the ground that the proposed 
nominee is a member of a particular political 
parry, or that he is drawn from the ranks of the 
civil or defence forces. The AdministT3ti"e Re
fonns Commission had recommended that 
Judges on retirement should not be appointed 
Governors. However,a Judge who entered public 
life on retirement and became a legislator or held 
an elective "office might not be considered ineli
gible for appointment as Governor. But the Gov
ernment does not share this view. It feels that 
barring retired Judges for being appointed as 
Governors is going beyond the scope of Article 
157 and there may be no particular advantage in 
rigidly excluding Judges without reference to the 
merit of individual cases. 

The second convention is that person se
lected must nonnally be an outsider,that is, resi
dent of another State. While expressing his fears 
in the Constiruent Assembly on an elective Gov
ernor, Jawaharlal Nehru said that it would be 
infinitely better if a Governor was not intimately 
connected with the local politics and factions in 
a State and should be a more "detached figure,ac
ceptable to the State no doubt,but not known to 

6. F()r instance, K.M. Munshi, Sri Prakasa. N.V. Gadgil, V.V. Giri, K.N . Katju. 
7. Raghukul Tilak was appointed Governor of Raja$[~ in early May. 1977 and the date of his arrival at Jaipur had also 

been announced. When he did not arrive on the appointed day. it was beine said that a c~mstitutional hitch had arisen 
over his appointment. Tilak was a member of the IUjasthan Public Service Commission in the fifties and Article 319 
(8) debars a fonner member of the Public Service Commission from tHins up. Govemmentjob, later it was pointed 
Qut that the GO'o'emor of. Stale is nol a Government employee since he was appointed by the President and drew his 
salary from the Consoli dated Fund. This point 'was clarified by the Supreme Court 'on May 4, 1979 in Dr. Raghukul 
Tilak's case. 1bc court said, "It is no doubt that the Governor II appointed by the President which means in effect and 
substance the Government ofIndia, but that is only a mode o(appoinlm.cntand it doe. not make the Governor an employee 
or seTVant of the Government of Indi • .... " 
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be a part of its party machine" So far there hail . 
been only two exceptioris to this practice, the first 
Governor of West Bengal, H.P. Mukherjee, and 
the Governor of Mysore (now Karnataka), who 
was fornlerly the ruler of the Mysore State and 
Ioter its Rajpramukh. 

A Governorholds office fora period offive 
years and it is subject to extension. The Admin
istrative Rcfonns Commission suggested that a 
Governor should not be eligible for further ap
po imment after the completion of his term. The 
Rajamannar Committee also . took an ident ical 
v icw. But th"c view of the Union Government was 
that a Governor should not ordinari ly be e ligible 
for furt her appointment after the completion of 
his tem1, but no express res triction should be 
placed thereon. 

A Governor may resign sooner or may be 
remo";eJ earlier. as Tamil Nadu Governor Prab
hudas Parwari was removed in 1980 and 
Raghukld Tilak, Rajasthan Governor,in 198 1,as 
he holds o ffice during the pleasure of the Presi
dent which for all intents and purposes means the 
pleasure of the Union Ministry. But he cannot 
be rccalkd on the demand of the State Ministry. 
The United Front Government of West Bengal 
dl!Il13J1d~d tht: immediate recall of Governor 
Dharam Vira. The Union Government categori
cally rejected the demand. The Opposition ,in the 
Karniltaka Assembly demanded first that Gover
nor Um3 Shankar Dikshit should resign; because 
he \\ as a parti san and, subsequently, the demand 
fo r this recall was also made. To yield to demand 
for reca ll amounts to the exercise of a right to a 
dismissal of a Governor by the State Ministry. 

The Provincial Constitution Committee 
had proposed for the appointment of a Deputy 
Governor in cach State, but the Drafting Com
millce did not accept the proposal. The Commit
tee was of the view that it would be sufficient to 
include a provision in the Constitution enabling 
the St::ltc Legislature o r the President, i f the Gov
ernor was to be appoi nted by him,to make neces
sary arrangements to discharge the functions of 
the Governor in an unforeseen contingency. The 
Committee made a specific suggestion that it 
cou ld be laid down in advance that the Chief 
Justice of the State would fill the casual vacancy.9 
It is now a well recognized convention to appoint 
the Chief Justi ce of the High Court of the· State ----------------------

8 . Const ituent Assembly Debates. Vol. V III, pp. 454-56. 
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where the vacancy suddenly occurs. But Sri 
Prakasa, who had been a Governor himself, re
garded it a bad convention. to 

The Constitution (Seventh Amendment) 
Act, 1956, makes a .provision in Article 153 for 
the appointment of the same person as Governor 
for two or more States. The States with common 
Governor retain their own separate Legislatures 
and Counci ls of Ministers; and they funct ion 
separately o f each other. The common Head is 
the only link between them as far as their indi
vidual ity is concemed. Where the same person is 
appointed as Govemor of two or more States, the 
emoluments and allowances payble to the Gov
ernor arc allocated among the States in such 
proportion as the President may by Order deter
mine. The States of Punjab and Haryana,imme
diately after the organisat ion of Punjab in 1956, 
had a common Governor for some time and so 
had Assam and Nagaland.Till recently, the States 
of Assam, Man ipur, Meghalaya and Nagaland 
hud a common Governor. Now it is one for Assam 
and Mcghalaya. 

The President may alsJ)dppointthe Gover
nor ora Stille as the Admin istratorofan adjoining 
Un ion Territory, as in the case of Chandigarh, 
and in thaI case he acts as Administrator inde
pendently of his Council of Ministers. 

The Governor is not answerable to any 
court for the exercise and perfonnance of the 
powers and duties of his office or for any act done 
by him in the exercise and perfonnance of those 
powers and duties, No crim inal proceedings can 
be instiillt ed or continued against the Governor 
in an)' court in respect of any act done in his 
personal capacity during his tenn of office 
whether before or after he entered upon office as 
Governor. But such proceedings can be instituted 
or continued after the Governor demits his office 
and the period for which civil proceedings could 
not be instituted or continued shall be excluded 
for the purpose of the law of limitation. 

ROLE OF THE GOVERNOR 

Dual Role 
Unti l the passing of the new Constitution 

in 1950,the Governor-General ofindia had a dual 
function to perform. He was both a representative 
of the Crown and the link between the Crown and 
the Government o f India through which the 
Crown and the British Government exercised its 

9. Drafl Constitution o/India, pp, 7-8 and footnote 10 Anicle 138. 
10. Sri Pr3kasa, S,ate Governors in India, p. 41. 
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control 'and authority. With the introduction of 
Provincial autonomy, under the Government of 
India Act,1935, the Provincial Governors also 
carne to assume a dual position. In relation to the 
Provincial Government, the Govemor, except for 
the functions'in the field of special responsibili
ties and discretion, became the constitutional 
head and he acted on the advice of his Council of 
Ministers responsible to the Provincial Legisla
ture, But whenever the Governor acted in the 
discharge of his special responsibilities or in the 
exercise of his discretion, he acted independently 
of his Council of Ministers and was subject to the 
authority, superintendence and control of the 
Governor-General and through him to the British 
Government. This historic role of the Governor 
of having to assume a dual character continued 
under the 1950 Constitution. He bears certain 
responsibilities to the President as executive head 
of the State and iS,thus, a link with the Union. In 
order to assume this vital role and function effec
tively in the discharge of his responsibilities that 
the Constituent Assembly abandoned the original 
proposal of an elective Governor. 

The dual function of the Governor may be 
divided into two separate fields : (I) the State field 
and (2) non-State field. 

THE STATE FIELD 

Discretionary Powers 
The form ofGovemrnent in States, as at the 

Centre, is parliamentary and this is the basic 
feature of the Constitution, The Constitution pro
vides that there shall be a Council of Ministers 
with the Chief Minister at the head to aid and 
advise the Governor in the exercise of his func
tions,except in so far as he is by or under the 
Constitution required to exercise his functions or 
any of them in his discretion. The Constitution 
nowhere confers on the President discretionary 
powers, though the issue had remained contro
versial. In order to remove doubt about it the 
Forty-second Amendment specifically made the 
advice tendered to him by the Ministers binding. 
The Forty-fourth Amendment added proviso to 
Article 74 (I) and introduced a little element of 
flexibility by allowing the President the option to 
refer back the advice for reconsideration of the 
Souncil of Ministers, but the President must act 
on the advice tendered to him after reconsidera
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relating to certain matters concerning the admini
stration of tribal areas in AssaTn and Meghalaya, 
the Tuensang area of Nagai and and the Hill areas 
of Manipur, and the Telengana region of Andhra 
Pradesh and the maintenance of law and order in 
Nagaland: The Constitution (Thirty-sixth 
Amendment) Act, 1975, confers on the Governor 
of Sikkim special responsibility .. for peace and 
for an equitable agreement for ensuring the social 
and economic advancement of different sections 
of the population ofS ikkim" and in thedischarge 
of his special responsibility; the Governor, sub
ject to such directions as the President may, from 
time to time, deem fit to issue, act in his discretion . 
The President may by order made with respect to 
the State of Maharashtra or Gujarat provide for 
any specia l responsibi lity for the establishment 
of separate development boards for Vidarbha, 
Marathwada and rest of Maharashtra or as the 
case may be Saurashtra, Kutch and the rest of 
Gujarat, for equitable allocat ion of funds for 
development expenditure on the above areas, and 
an equ itable arrangement providing adequate fa
cilities for technical education and vocational 
training, and adequate opportunities for employ
ment in ~ervice under the State Government in 
respect of all the said areas. 

Article 163(2) gives to the Governor more 
or less a carle-blanche by providing that if any 
question ari ses whether any matter is or is not a 
matter wi th respect to which the Governor is by 
or under the Constitution required to act in his 
discretion, the decision of the Governor in hi s 
discretion shall be final and the validity of any
thing done by the Governor shall not be called in 
questio~ on the ground that he ought or ought not 
to have actcd in his discretion . Read with it are 
theprovisions of Article 160. This Article, which 
is seldom noted, highlights the potentialities of 
the office of the Governor. It provides that the 
President may make such provision as he th ir.ks 
fit for the discharge of the functions of the Gov
ernor of a State in :lny contingency not provided 
for in Chaptcr 11 of Part VI relating to the Gov
emor.ln the hands of an astute Governor all these 
powers can assume great significance. 
Appointment of the Chief Ministor 

Besides these express and defined qiscre
tionary powers, the discretion of the Governor 
extends to certain undefined and unregulated tion. 

The Constitution makes no attempt to de- fields. The foremost among them is the discretion 
fine the discretionary powers of the Governor,' " to choose ipe ChiefMiriister on whose advice the 
eXcept those expressly stated in the Constitution Minist~rs are to be appointed. As the CO~Jituti,?n 



290 

enjoins collective responsibility ' of the Council 
of Ministers to the State Assembly, it is obvious 
that the thief Minister should be a person who 
commands a majority in the State Assembly and 
he selects his team from that majority of the 
legi slators so that all together may play the game 
of politics and ensure a stable government. If 
there is a clear majority of one party the task of 
the Governor is not difficult and there is no 
dispure about it. The Governor summons the 
leaderofthe majority party and commissions him 
to form the Government. If no party commands 
a real majority, especially in a multiple party 
system, the Governor exercises a definite'discre
tion in the choice ofa Chief Minister. It is here 
that acute controversy may arise and even resort 
to courts is likely to be made, as in U.P. in 
November 1996. Under compelling reasons the 
aggrieved party took the maner to the Allahabad 
High Court which gave its verdict against the 
decision of the governor. 

The ministerial imbroglio in the states of 
Madras and Travancore Cochin aCrer the first 
General Elections produced unsavoury reper
cussions on the political life of the country and 
the evolution of democrat ic institutions. The 
Congress failed to secure a clear majority in the 
Madras State Assembly and the party was in 
disarrary. The outgoing Congress Ministry rec
ommended to the Governor the nomination ore. 
Rajagopalachari to the Legislative Council and 
the Govemoraccepted the recommendations. 1m· 
mediately after his nomination the Governor 
summoned Rajagopalachari as the " prospective 
leader" of the Congress Legislature Party and 
commissroned him to fonn the Government. This 
enraged public opinion and the validity of Ra
jagopalachari 's nomination to the State Legisla
tive Council was challenged in the Madras High 
Court. Still worse was the nomination ofMorarji 
Desai, who had been earlier defeated at the poll 
for Assembly seat, to the Bombay Legislative 
Council, and his appointment as the Chief Min
ister. The Governors' Comminee(1971)severely 
opposed the practice of appointing non-legisla
tors or nominated members of the State Legis";
live Council as Chief Ministers. But this practice 
though unhealthy is well entrenched. 

In Travancore Cochin (now Kerala)with 
the breakdown of the Congress Govern!"ent in 
1953, the Assembly' was dissolved although the 
Leader of the Opposition asked the Rajpramukh 
to allow him to form a coalition Govemment of 
the United Front of the Leftists, excluding the 
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Praja Socialist Party. In the elections that fol
lowed no party could secure a majority, but the 
Rajpramukh summoned the Leader of the Praja 
Socialist Party,with only 19 members out of a 
total membership of liS in the State Assembly. 
This was bad enough. But the worst was the 
Kerala Governor's action in commissioning 
Achyuta Menon, a Member of Parliament, to 
form the Ministry after the resignation of Nam
boodiripad Ministry in 1969. 

After the General Elections in 1967 a pi
quant situation arose in some of the States where 
no single party could claim a clear majority to 
form the Government, although the Congress had 
emerged in all those states as the largest party. 
The non-Congress parties expressed the view that 
in such a situation the Governor must invite the 
Opposition to form the Government and if the 
Opposition failed it was only then that the Gov
ernor should cany out his "soundings" to ascer· 
lain who could command the requisi te majority. 
This issue was closely examined by the Gover
nors'Con0nittce. The Committee expressed the 
opinion that the leader of the largest single party, 
when no party commands an absolute majority, 
has for that reason alone no absolute right to claim 
that its leader should be summoned to form the 
government to the exclusion of others. The rele· 
vant test was "not the size of the party but its 
ability to command the support of the majoriry in 
the Legislature," the Committee maintained. The 
Committee suggested that ifprior to the General 
Election some parties combine on an agreed pro· 
gramme or an electoral understanding and if such 
a combination gets a majority, the Governor may 
invite the commonly chosen leader of the com
bination; to form the Government. If the combi
nation comes into existence after the General 
Election with a view to fonning the Govemmenl. 
the leader of such a combination should also be 
elected by all the members of the parties or 
groups. The task of the Governor, the Committee 
explai ned, becomes easy under the circumstances 
as it avoids the necessity of the Governor check
ing up with different leaders or individuals as to 
their allegiance. Conflicting claims have quite 
frequently been made and undemocratic devices 
are often resorted to establish the facade of ma
jority. 

Dismissal Of a Chief Minister 
Dismissal of a Chief Minister, which im

plies ipso/aclo. dismissal of the Ministry, has 
generated the most acute controversies and pas-
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sions in the recent years, When the West Bengal 
Chief Minister, Aj09 Mukherjee, was dismissed 
by Governor Dharam Vim, it was argued that the 
Governor should have acted like' the British 
Crown and , atcordingly, he could not dismiss 
the Chief Minister unless he himself resigned or 
there was an adverse vote against him in the State 
Assembly. This is the correct position, provided 
the Chief Minister continues to receive the same 
support of the same coalition or party, on the basis 
of which he was appointed, Ajoy Mukherjee 
headed the United Front Government and the 
group of legislators led by P.C. Ghosh was one 
of its constituent groups. P .C . Ghosh and his 
follower legislators defected from the United 
Front and the Governor asked the Chief Minister 
to forthwith summon the Assembly, in order to 
ascertain whether his coalition still enjoyed the 
majority. The Chief Minister did not agree with 
the Governor. The Governor thereupon made his 
own assessment of the strength of the United 
Front Government in the Assembly and as he 
thought that the Front no longer enjoyed the 
majority support, Ajoy Mukherjee was dismissed 
from the office of Chief Minister. The ac tion 
taken by the Governor was challenged in the West 
Bengal High Court through a writ petition. Justice 
B.C. Mitra upheld the action taken by the Gov· 
ernor and ruled that the G9vernor "had absolute, 
exclusive, unrestricted and unquestionable dis
cretionary power" to dismiss Chief Minister and 
appoint some other person as the Chie f Mini ster 
and to appoint a Council of Ministers on his 
advice. 11 

But the action taken by Uttar Pradesh Gov
ernor, Gopala Reddy, in dismissing Chief Minis
ter Charan Singh was not in confomlity with the 
well-accepted canon of constitutional propriety, 
though in the eyes of law his action was unques
tionable. The Congress (R), a participant in the 
Government headed by Charan Singh, withdrew 
its support and the Congress Ministers de
manded in a meeting of the Cabinet that the Chief 
Minister should immediately summon a meet
ing of the State Assembly in order to meas
ure the strength of his BLD (Bharatiya Lok 
Dal) Party on the floor of the House. Chief Min-
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ister did not originally accept the suggestion,but 
subsequentl)r agreed that the Assembly should 
meet on October 6,i970. But before the Assem
bly could meet on the scheduled date, the Gover
'nor dismi ssed the Chief Minister from office as 
he was satisfied on his own assessment that the 
Chief Minister had lost the majority support in 
the State Assembly. This was done on October 
2,1970. Both the State Government and the Un
ion Government became political suspects and' 
the non-Congress elements, inside as well as 
outside the State,characterized the G9vemor's 
action as the rape of democracy. 

The legal position with regard to the dis
missal of a Chief Minister is clear. Ambedkar 
explained to the Constituent Assernb)y that as the 
Ministry held office during, the pleasure of the 
Governor, "he has to see whether and when he 
should exercise his pleasure against the Minis
try." In MP.Sharma v. P.C. Ghosh the West 
Bengal High Court ruled that collective respon
sibility of the Council of Ministers to the State 
Assembly does not in any manner felter or restrict 
the pleasure of the Governor during which Min
isters hold office. But this is precisely not the 
essence ofa parliamentary system of government 
and more so when the polity is federal. Unre
stricted power vested in the Governor to dismi ss 
a Chief Minister commanding a majority in the 
State Assembly is sure- tlfsti'a in Centre-State 
relations, particularly when the Party in power in 
a State is ditTerent from the Party in Office at the 
Centre. The action of the Governor is sure to be 
construed as suspect. In the absence ofwell-rec
ognized conventions in the exercise of discr.:etion
ary power by the Governor to dismiss a Chief 
Minister, it will be safe to state that a Chief 
Minister must not be dismissed except on an 
adverse vote by the State Assembly or unless 
there are special exceptional circumstances com
pelling the dismissal. What those exceptional 
circumstances can possibly be. it is difficult to 
define. But if the Governor is convinced that the 
Ministry has lost its majority and he does not or 
hesitates 12 to immediately summon the State As
sembly for its verdict,or the Chief Minister does 
not resign on an adverse vote on the floor of the 
House, JJ or the Ministry indulges in political 

11. M.P. Slulrma v. p,e. Ghosh, West Bengal C.W. N. 328. L 

12. Gumam Singh. ChiefMinislcr of Punjab. hesitated to resign when his own Akali Party revolted and the Appropriation 
Bill was defeated. The Governor, D.C. Pavale, sent an oral message, through his secretary. to Gumam Singh, that he 
woukj be dismissed ifhe did not resign by next morning. Pavale, D.C., My Days as Governor. p. 31. 

13. DMK Ministry headed by M. Karunanidhi was dismissed, in January, 1976. on serious charges of corruption. Sarkaria 
Commission was appointed to inquire into the charges. Chandra Shekhar told the Press in January 1992 that he had 
advised the President to dismiss the DMK Government in Tamil Nadu and impose President's rule because of his 
"national duty" when he was Prime Ministcr." He told reporters that he tried to punuade thcn Chief Minister M. 
Karunanidhi to change his ways at least twice, whcn he did not agree, it was his "national duty" to dismiss the DMK 
Ministry. As reported in The Pioneer . New Delhi, January 16, 1992. 
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manoeuvring to keep itself in office,or that it ·is . 
engaged in political activities which are likely to 
endanger national security, or carries out malad
ministration and corruption to secure political 
advantages,the Governor shall be within his right 
to exercise his discretion in dismissing such a 
Ministry. If a Chief Minister is found guilty of 
corruption or nepoti sm by an independent tribu
nal and declines to resign, the Governor would 
be entitled to dismiss him.14 

B. R. Ambedkar was clear on the point that 
a Minister,Central or State, could be dismissed 
on the ground of corruption. He explained to the 
Constituent Assembly that it would be perfectly 
open to the ' 'President to call for the removal of 
o particular Minister on the grou'nd that he is 
guilty of corruption or bribery or maladministra
ti on, although the panicular Minister probably is 
a person who enjoyed the confidence of the 
House. J think honourable members will reali se 
that the tenure of a Minister must be subject not 
merely to one condition but to two conditions and 
the two conditions are purity of administration 
and confidence of the House. " The Governor can 
exerc ise this power as much as the President. But 
if he is to wield such power, he must act with 
manifest impartiality. The dismissal of Dev Raj 
Urs Ministry in Kamataka early in January 1978, 
ignoring the demand that it be allowed to dem
onstrate its majority in the State Assembly,was 
an ac tion which had little to commend it. For 
many months Dev Raj Urs had been engaged in 
a bitter political war with K.H. Patil ,the President 
of the Pradesh Congress Comminee,and as a 
consequence the administration was paralysed . 
As members of the party abandoned Dev Raj Urs 
in numbers, and as al1egations of corruption 
against him were being made before the Grover 
Commission, he was losing control of the situ
tion, no doubt, but the Governor ought to have 
given him the opportunity ofa test to measure his 
st rength in the State Assembly, especially as that 
test was only three days away from the day of his 
dismissal. The Governor could wait for another 
three days as he had held so far and Ihe Grover 
Commission Report was not expected to submit 
its interim report at an early date. 

When there was a venical split in the ruling 
Telugu Desam Party 109 members of the Andhra 
Pradesh Legislative Assembly with N.T ,1uma 
Rao and 9 J with the splinter group headed'by the 
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Telugu Desam leader, Nadendla Bhaskara Rao, 
neither had overall majority in the House. Here 
steps in the discretion of the Governor. When the 
Congress (I) with 58 members expressed support 
to N. Bhaskara Rao, Ram Lal, the State Gover
nor,called upon him to form the Ministry, and 
following the example of President Sanjiva 
Reddy in asking Charan Singh to form the Gov
ernment although Moraiji Desai, the outgoing 
Prime Mini ster, had the largest single group in 
the House of the people (Lok Sabha), he asked 
the new Chief Minister to prove his strength on 
the fl oor of the House within one month. The 
Jammu and Kashmir Govemor,Jagmohan, fol
lowed the same example when the Kashmir Na
tional Conference split in to two and he dismissed 
Dr. Farooq Abdullah's Ministry. 

The action of Governor Ram Lal was ve
hemently criticized throughout the country on hi s 
re fu sal to give N.T.Rama Rao time to test his 
strength on the floor of the Assembly and his 
permiss ion to Bhaskara Rao to prove his majority 
"within a month. "Mrs. Indi\}! Gandhi intervened 
and Ram Lal resigned wh ich was for all intents 
and purposes his recoil as N.T. Rama Rao was 
given an opportunity to prove his strength and 
was, once again, inducted as Chief Minister. 
Governor Jagmohan's dismissal of Dr.Farooq 
Abdullah was well-orches trated and here again 
the "enchman was the Congress (I) . 

Power of Dissolution 
The Constitution gives to the Governor the 

power of dissolution and the convention is that it 
is always done on minislerial advice. The Con
stitution does not bind the Governor as Article 
74( I )binds the President to always act on the 
advice of his Council of Ministers. A question, . 
therefore, arises whether the Governor is bound 
to dissolve the State Assembly when advised by 
the Chief Minister who has lost his majority in 
the Legislature?ln Britain the convention is that 
the Prime Minister who has been defeated in the 
House of Commons has the right to advise the 
King to dissolve the House and order fresh elec
tions and this advise is invariably accepted by the 
Monarch. It has . been argued that the British 
precedent should be a model for India, especially 
in the States which are ciunered with regional 
panies divided both horizontally and vertically 
and loyalties always shifting. The panern is a 
coalition ministry, ifno single pa~ succeeds in 

14 . Pratap Singh Kairon, Punjab Chief Minister, Siren Mitra. Orissa Chief Minister and Bak.shi Ghulam Mohammed, Chief 
Minister, Jammu and Kashmir, were indicted forconuption, but they resigned when adverse verdicts were given against 
them. ---
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securing a majority. )fthe coalition breaks up or 
the Chief Minister ceases to command a majority 
and is defeated on an adverse vote, there can be 
no legitimacy in asking for dissolution. If such 
demand is conceded there shall be a series of 
mid·term elections in the State as the life of a 
coalition ministry is always precarious. In such 
circumstances, the Governor is within his right 
to decline to accept the advice of the Chief Min
ister to dissolve the State Assembly. The Gover
nor has again the right. to dissolve the Assembly 
if the ChiefMi nister ventures to take shelter under 
Article 174(1),which allows a gap ofsi, months 
between two sessions, when he had lost the ma
jority support either because of defections or 
because some of the constiiuent parties in the 
coalition government withdrew from it and in 
spite of the advice of the Governor to establish 
his majority on the Ooor oCthe Assembly. In such 
an eventuality before ordering dissolution of the 
Assembly, the Governor may assess the possibili
ties of forming an alternative Government. But it 
involves the risk of horse· trading, not a rare 
phenomenon in State politics. 

Discretion is neither Arbitrary nor Capri
cious 

But acting in discretion does not mean 
acting arbitrarily or capricious'. Discretion in 
its ordinary meaning signifies unrestricted exer
cise of choice or will; freedom to act according 
to one's own judgment."But when applied to 
public administration, it means a power or right 
conferred upon them by law, of acting officially 
in certain circumstances according to the dictates 
of their own judgment or conscience uncontrolled 
by the conscience or judgment of others. Discre
tion is to discern between right and wrong, and 
therefore whoever hath power to act at discretion 
is bound by the rule of reason and law." ls Dis
cretion must, therefore, be exercised honestly on 
judicial grounds and subsiantial reasons. The 
Constitution meant the Governor to act generally 
on ministerial advice but reserving to himself 
certain discretionary powers to be exercised by 
him untrammeled by ministerial control. At the 
Governors conference in November, 1970 Mrs. 
Indira Gandhi told the Governors, "You can 
be the guide, philosopher and friend to your 
respective governments, while also discharging 
your constitutional responsibilities. ' '16 Some of 
these responsibilities are in ' express terms 

IS. Tomlin's Law Dictiona!'Y.. 
16. In?llan Express, New Delhi, N~ ... ember 31 , 1970. 
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whereas others flow ineluctably 'from the Gover
nor's position as ac onstitutionalhead of the State 
functioning under a parliamentary system. 

The Constitution vests in the Governor the 
following discretionary powers and these are 
spread over in different parts: 

(I) The appointment of the Chief Minister 
[Article 164( I )]; 

(2) Dismissal of Ministers [Article 164(1)]; 
(3) Dissolution of the Assembly [Article 

174 (2) (b)]; 
(4) Requiring the Chief Minister to submit 

information relating to legislative and 
admistrative maners [Article 167(b)]; 

(5) Requiring the Chief Minister to submit 
for the consideration of the Council of 
Ministers any mati~r on whicb a deci
sion has been taken by a Minister but 
which has not been considered by the 
Council of Ministers [Article 167(c)]; 

(6) Withholding assent to the Bill passed by 
the Legislature and sending it back for 
reconsideration [Article 200]; 

(7) ReservingaBill duly passed by the State 
Legislature for the assent of tbe Presi
dent [Article 200]; 

(8) Seeking instructions from the President 
before promUlgating an Ordinance deal
ing with certain- nratteFs-- [Article 
2 13( 1)]; 

(9) Submission ofa Report to the President 
advising breakdown of the constitu
tional machinery in the State [Articl e 
356]; 

(IO)ln the case of the Governor of Assam 
certain administrative matters con
nected wi th the Tribal Areas and senle-

. ment of di sputes between the Govern
ment of Assam and the District Counci ls 
of an autonomous district with respect 
to mining royalties [Schedule Sixth 
Paras 9(2)and 18 (3)]; and 

(11)Special responsibility of the Governor 
of Sikkim for peace and for equitable 
agreement for ensuring the social and 
economic advanceinent of different sec
tions Of the popUlation of Sikkim . 

Alexanderowiczexpressed the opinion that 
in the exercise of his functions in the undefined 
field the Governor will be under the complete 
control of the President. He advanced tht argu-
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ment that if a Governor chooses to exercise his 
discretion independently of the President and for 
that ma tter the Union Government, the President 
wi II be entitled to withdraw his pleasure of con
tinuing the Governor under Article IS6( 1). t7 But 
this is not a correct appraisal. It is a well-recog
nized principle of constitutional law that an 
authority vested with constitutional and statutory 
powers must exercise powers on his own judg
ment, as the Maharashtra Governor did in the 
matter of A.R.Antulay's prosecution,even where 
they are discretionary. lfhe does not exercise his 
judgment'ahd act on the dictation of some other 
authority, the exercise of such power would be 
bad and the action of the Govcrno~ is justiciable 
in courts. In the exercise of his discretion, there
fore, in appointing the Chief Minister or in re
moving him from office or in dissolving the State 
Assembly or even in recommending to the Presi
dent the taking over of the State Government 
under Article 356, the Governor m ust act on his 
own judgment. It will be unconstitutional and 
unlawful for the President, that is, the Union 
Government, to try to interfere or influence the 
exercise of discretion by the Governor. 

THE NON-STATE FIELD 

Governor as Representative of the Union 
The functions of the Governor in the non

State field are embodied in Part Xl of the Consti
tution. Article 256 enjoins that the executive 
au thority of a State shall be so exercised as to 
ensure compliance with the laws made by Pari ia
ment. Article 257 provides that the executive 
power of a State shall be so exercised as not to 
impede or prejudice the exercise of the executive 
power of the Union and the executive power of 
the Union extends to the giving of directions to 
a State as may appear to the Union Government 
to be necessary for that purpose. The executive 
power of the Union also extends to giving direc
tions to a State for the construction and mainte
nance of means of communications declared to 
be of national or military importance, and also 
for giving directions to take measures for the 
protection of the railways within the State. Under 
Article 258 the Union Government may entrust 
the State Government or its officers functions in 
relation to any matter to which the executive 
power of the Union extends. 

. All these provisions unprecC<!entedly 
widen the authority of the Union Government and 
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restrict both positively and negatively the execu
tive authority of the State Governments. The 
sanction behind the directions of the Union Gov
ernment is the provisions of Article 365. It pro
vides that if a State Government fails.to comply 
with or to give effect to any directions given by 
the Union Government the President may declare 
the failure of the constitutional machinery in that 
State and may assume to himsel f all or any of the 
fu nctions of the State Govemment.lt means th at 
the authority of the Un ion Government runs par
allel to the authority of the State Government. 
This is a clear departure from the doctrine of a 
const itutional government in a State according to 
which the Governor acts on the advice of his 
Council of Ministers. In regard to these matters 
the Governor cannot act on the advice of his 
Counci l of Ministers if it runs counter to the 
direc tions of the Union Government. For the 
proper carrying out of these directions, he may 
$0 distribute the business of the Government that 
the directions are fu lly carried out. In last resort, 
he may recommend to t~ President to declare 
breakdown of the constitutional machinery of the 
State. 

The role of the Governor is significantly 
marked when he performs the const itutional duty 
to report to the President whether a si tuation has 
arisen under \vhich the Government of his State 
cannot be carried on in accordance with the pro
visions of the Constitution and, accordingly, the 
State should come under the President's rule. 
This constitutional power of the Governor has 
become extremely controversial. Although the 
Constirution empowers the President to take over 
the Government o f a State without the Gover-
nor's report if he is satisfied that such a course ' 
should be taken under Article 356,a11 the thirty
six cases, prior to the dismissal of the Ministries 
and dissolution of the nine State Assemblies in 
April 1977 and once again in February 1980, by 
the President himself,I 8 are cases on which action 
had been taken on the report of the Governors. It 
is pointed out that it is here that the Union Gov
ernment can pressurize the Governor to report in 
such a manner that the State Government could 
be dismissed and the dismissal of Charan Singh 
Ministry in 1970 in Uttar Pradesh is familiarly 
cited. But Charan Singh himself in his capacity 
as the Union Home Minister, attempted to pres
surize some of the Governors of nine Northern 

17. Alexanderowicz, N.H., COlUlin.dional Dewlopmenl illlndiQ. p. 145. 
18 . The States were: Punjab, Himlchal Pradesh. Haryana. Uttar Prade$h, Bihar, West Bengal, Orissa and ~ja.sthan . 
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States in which Assemblies· were desired to be 
dissolved in April, 1977 and the Bihar Governor, 
Jagan Nath Kaushal, did not submit to such pres
sure. Another important instance of such a pres- . 
sure was the dismissal of the Karunanidhi Min
istry in Tamil Nadu in January 1976 on the 
inspired report of the Governor. Home Minister 
Zail Singh did not pressurize the Governors for 
the dissolution of the nine Assemblies. It was 
done on the satisfaction of the President himself, 
but the Home Minister did pressurize the Gover
nors themselves to resign. In a press interview he 
said, " It is proper for all political appointees 
including Governors to resign immediately after 
a change of government at the Centre. At least 
democratic traditions demand it"; a bad logic and 
ill-conceived argument in a federal polity. 

The intention of the Constitution-makers 
was that while sending his report to the President 
the Governor would act on his own judgment. It 
is certainly an improper use of his constitutional 
power, if the Governor acts under pressure of any 
kind or dictation from any quarter. The President, 
that is, the Union Ministry, too must act bonafide 
and reasonably. He must have authentic material 
and convincing data wi th him to sustain hisjudg
ment that the Government of a State cannot be 
carried on in accordance with the provisions of 
the Constitution. If the judgment of the Qovernor 
in making his recommendation seems fa be col
oured, insufficient or lacks authority, the Presi
dent should not accept the Governor's recom
mendation and exercise his own independent 
judgment. If the Governor and the President both 
do not ac t bOlla fide and reasonably and on ma
terial which can constitutionally sustain their ac
tion redress can be sought in a court of law. 
Dismissing suits by the State Governments on the 
dissolution issue in 1977, Chief Justice M.H. Beg 
stressed that the Supreme Court had never aban
doned its constitutional functions as the final 
judge of constitutionality of all acts purported to 
be done under the authority of the Constitution 
and it had not refused to determine question of 
either of fact or law so long as it had found itself 
possessed of power to do itand the cause of justice 
capable of being vindicated by its actions ." 

The imposition of the President's rule in 
the States of Rajasthan, Haryana and uttar 
Pradesh after the elections of 1967 presents a 
revealing study. An impression went round that 
Governor Sannpurnanand acted as a partisan and 
the Congress Government at the Centre had de
sign~ to come to the aid of the Rajasthan Con-· . 
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gress Legislature Party, which was plagued by 
defections and faced Wi\l1.!lOstile Opposition, by 
imposing the President's rule within a few hours 
of its assumption of office. The Haryana non
Congress Government headed by Rao Birendra 
Singh fell on March 21, 1967 a prey to the latest 
sickness in Indian politics-<lpportunistic politi
cians who oscillate across the floor of the Legis
lature uninhibited by any principle. Although 
Rao's Ministry commanded forty members in an 
effective Assembly of seventy-eight, the Gover
nor dismissed the Ministry and the President's 
rule was imposed. In his report to the President 
the Governor wrote, "majority of today can be a 
minority of tomorrow and cannot be relied 
upon." But a sordid drama was enacted-in Uttar 
Pradesh, when on September 29,1970 the Gov
ernor sent his report recornrilending imposition 
of the President's rule. President Giri was on a 
visit to the Soviet Union and he signed at Kiev 
(Ukraine) on October I a Proclamation taking 
over the administrationa of Uttar Pradesh. The 
document along with the Governor's report was 
brought from Kiev by a special courier and the 
President's rule was imposed on October 2.The 
Samyukta Socialist Party's move to impeach the 
President was based on the ground that he had 
not asserted himself enough, and had without 
objectively applying his mind to the Uttar 
Pradesh situation "rubber-stannpe d tli<: illegal Un
ion Cabinet decision based on an incompetent 
report by the Governor." But not a linle finger 
was raised when the Tamil Nadu Chief Minister 
was dismissed in January 1976, perhaps it was 
due to Emergency. 

The Governor not being a representative 
ofa party, but the representative of the people of 
the State as a whole, should keep himself off 
politics. As an impartial umpire his work is to see 
that the game of politics is played according to 
the rules, leaving the politicians to fight out the 
disputes amongst themselves. He should not con
duct himself in a manner which suggests that he 
is inclined to support one party at the expense of 
the other. The rigours of Article 356 can be 
mitigated once the public is convinced that the 
Governor is in a position to exercise his own 
judgment unfettered by pressures form the Cen
tre. , 

This problem involves two inter-connected 
issues. The first is the appointment ofa Governor 
and the second relatesto his removal from office. 
In order to give true meaning to the office of the 
Governor, it is imperative to choose a · proper . , 
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pellion for filling the .office. It should riot be' 
treated as a last refuge of politicians who were 
either [ejected ai the polls or pushed out oflead
ership by more dynamic rivals in the Party. Nor 
should the Governorship be treated as a sort of 
cold storage of politicians who could be brought 
back to active politics when deemed expedient.'· 
If a Governor becomrs an active politician and 
even partisan, like Ajit Prasad lain,'o Sampur
nan and, and Gopala Reddy, Governorship for
feits popular confidence and dignity of the office 
disappears .. They really surrender themselves to 
their benefactors at New Delhi. It is, therefore, 
highly desirable that outstanding persons in the 
political, social and educational life of the coun
try, with an unimpeachable reputation of honesty 
of purpose and conviction,and who arc not con
troversial figures should be appointed to thi s 
august office. The Sakaria Commission, too, 
made more or less indentical recomendations 
regarding the appointment of a Governor. 

Gilja Shankar Bajpai, H.P. Modi, K.M . 
Munhi, Mrs. Sarojini ~aidu, Sri Prakasa and 
Kailash Nath Katju, who adorned the Raj 
Bhavans in the early period afier Independence, 
are some of the shining examples who exercised 
a healthy influence in an unseen manner over the 
administration and affairs of their States. They 
fun ctioned as elder statesmen outside the clash 
of party or parochial interests, though they were 
political appointees. Even during the near recent 
times Nawab Ali Yavar lung. C.P.N. Singh and 
D.C. Pavate are still remembered with respect and 
affection. Nawab Ali Yavar lung, Governor of 
Maharashtra, had a bearing and mind [hat evoked 
the affection of all and his advice was always 
valued. after years in retirement, had the reputa
tion, despite his known failings, of a man wi th a 
mind of his own and who exuded authority. 
Pavate minced no matters and was straight and 
frank. He commanded unequivocal respect and 
admiration from the Akali-lan Sangh Coalition 
Government in Punjab. But there is a qualitative 
change in the calibre of the present-day Gover
nors,not because most of them are political ap
pointees,but because some of them are "utterly 
and inconrigibly unfit for anything except to use 
their Raj Bhavans opportunity as a rest cure." 
Political appointees in the past were neither 
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physically nor mentally decrepits. Morarji De
sai's Government, howevt:r, seemed to have' a 
weakness for Heads of State "who had long 
ceased to function on ally cylinders", but carried 
their own fads to become the norms of their 
official residence and style of life. The Tamil 
Nadu Governor, Prabhudas Patwari brought the 
office of the Governor into contempt with antidi
luvian ways. He disregardea the rules and nonns 
that go with the name of the place and position 
and rigid ly inlroduced his own philosophy of lire 
in the Raj Bhavan. 

The tenure of the office of the Governor is 
equally imponant. A Governor holds office for a 
period oftive years or he may be removed earlier 
as he holds office during the pleasure of the 
President. It has been rightly suggested that inde
pendence of the Governors in the perfonnance of 
their duties and functions can be secured if the 
term of office is not extended beyond the pre
scribed period of five years and .they are not 
eligible for any future assignment after their re
tirement either und\i the Union or a State Gov
ernment. Holding the office at the pleasure of the 
President, which really means the pleasure of the 
Union Ministry, the lure to get extension and the 
attraction of an equally lucrat ive and prestigious 
assignment after retirement induce a Governor to 
become subservient to the Union Government. 
Accordingly, a provision in the Constitution 
should be made for a term of five years only and 
he must not be removed from office unless it be 
for proved misbehavior. 

The removal from offi ce of the Tamil 
Nadu Govemor Prabhudas Panvari in October 
1980, followed by the Rajasthan Governor in 
August 1981,and the resignation of Tar loki Nath . 
Singh, West Bengal Governor, "on the advice of 
the Union Home Minister, Mr. Zail Singh"" in 
September 1981 have set bad and dangerous 
precedent as it vitally involves the dignity of the 
office of the Governor and more so when the 
removal is arbitrary and capracious exercise of 
powers. Appointed by the President, the Gover
nor holds office unde, the Constitution during 
" the pleasure of the President." But the expres
sion "Pleasure"does not give carle~blanche for 
arbitrary action. The Constitution also uses the 
same expression in Article 75(2) for the tenure of 

19. Jogendra Singh, Governor of Rajm"an and -R.D. Bhandare. Bihar Govemor. were drafted by the Congress to conleSI 
the 1917 elections to the House of the People. . 

20. Ajit Prasad Jain, Gave'mor of Kerala. took active part while in office in canvassing support for Mrs. Indira Gandhi's 
election as the leader of the Congress Parliamentary Party to become the Prime Minister, 

21. Statements byT.N. Singhal Varanasi on September 15, 198 I, and as reported in the Timesoflndja, New Delhi, September 
t6, t981. 
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the Ministers vis-a-vis the President and a similar the expression 'During pleasure'(from the Latin 
expression in Article 164(1) regarding the Min- "dorante bene placito") the significance it has 
isters in the States vis-a-vis Governors. The Su- in English law in regard to the Crown' s powers 
preme Court aptly remarked thallhere is no worse since the feudal era." The Supreme Court made 
way to read a Constitution literally. The President an authoritative exposition on May 4,1979, in Dr. 
can in no way dismiss a Governor without a cause Raghulrul Tilak's case when his appointment as 
than he can the Prime Minister or a Union Min- Governor of Rajasthan was challenged. The 
ister. The nature of the cause would vary with the Court said, "It is no doubt true that the Governor 
office but in each case there must be an assigned is appointed by the President which means in 
cause appropriate to the office and acceptable to effect and substance the Govemment oflndia, but 
the law. But the removal fom office of the Nagai that is only a mode of appointment and it does 
and Governor, M. M. Thomas, did not violate the not make the Governor an employee or servant 
constitution in dissolving the State . Legislative of the Government of India. So also it is not 
Assembly on the advice of the Chief Minister materialthat the Governor holds office during the 
Vamuzo, on March 27, 1992 an asking him to pleasure of the President. It is a constitutional 
continue as the caretaker Government. The Cen- provision of the determination of the term of 
Iral Government has indeed, no role to play in the office of the Governor and it does not make the 
action taken by the Governer and he was notound Government of India an employer of the Gover-
to consult the President before dissolution of the nor .... Thisoffice is no subordinate or subservient 
State Assembly under Article 174 (b) of the to the Government of India. He is not amenable 
Constitution. to the direction of the Government ofIndia. His 

The issue of removal of the Governor was is an independent constitutional office which is 
debated in the Constituent Assembly on May not subject to .the control of the Government of 

----.3 1,1949. Ambedkar rejected the suggestion that },pdia. He is constitutionally the Head of the 
"certain grounds should be stated in the Consti- ~tate ... " A Head of the State cannot be removed 
tutian itse lf for the removal of the Governor". from office arbitrarily and it was not the intention 
But he did not reject the necessity for the' exist- of the Constitution framers to leave him unpro-
ence of " legitimate ground" for removal. He tee ted against arbitrary dismissal as in the case of 
maintained that the President will enjoy certain Patwari, Tilak, T.N. Singh and a few others. 
discretion but the courts have always held that It is also of fundamental importance that 
discretion is the antithesis of caprice. "It seems, healthy conventions may be evolved to guide the 
therefore," he argued, "quite unnecessary to Governor in the exercise of his discretion in the 
burden the Constitution with all these limitations undefined field. It is equally important that a 
stated in express terms when it is perfectly pos- healthy code of conduct should be prescribed to 
sible for the· President to act upon the very same enable the Governor to independently discharge 
ground under the fonnula that the Governor shall his responsibilities tothe President under Articles 
hold office during his pleasure." Earlier, 356 and 357 and other emergency provisions. 
T.T.Krishnamachari,another member of the Ashoka Sen suggested that a body of constitu-
Drafting Committee, had, illter alia, told the tional experts should be set up representing Par-
Assembly Members that if it was considered liament, the State Legislatures and also the Union 
necessary that' ' the Centre must have some pow- Government and the State Governments which 
ers reserved for itself in order to ensure good should be charged with the duty of drawing up a 
government in the provinces" (states), those code of conduct guiding the President and the 
powers can be provided for. But, he immediately Gove.rn~rs in theexerciseoftheirrespective fune.-
added, "There is no need for us to adopt an tion'-un~rtheemergencyprovisionsoftheCon-
outworn system,a system which has grown, be- stituiion'JU During the last forty-two years, ex-
cause of historic traditions, because of that fig- eluding oissolution of nine State Assemblies in 
ment of imagination which was actually trans- .April 1977 and,once again of the same number 
lated into practice by British Ministers, namely, in February 1980,thePresident had·taken over the 
the preservation of the prerogative of the Crown State Governments more than fifty-seven times. 
in the Dominions." The longest spell of about five years in one go 

The fra;;;ers of the India's republican Can- was in the State of Punjab and the ·Consti'tution 
stitution, as A.G.Noorani says,"deelined to give had to bt:amended each timeto meet the statutory 

22. Sen, Ashoka, K., Role o/Governors in the emerging Pallern o/Celller--Slate Relatiom i"lndia: p. 7l. 
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requirements. 
Punjab was the first State to be brought 

under Central rule after the Constitution came 
into force. It was on June 20, 19~ I, that the then 
Congress Chief Minister Dr. Gopi Chand Bhar
gava, got on the wrong side of the Congress High 
Command and was directed to resign. Dr. Ra
jendra Prasad did not like the way party consid
erations had weighed in decisions at the govern
ment level. The Constitution had been in vogue 
for a little over a year and President Prasad was 
keen to establish sound precedents in regard to 
Centre-State relations, particularly in the matter 
of taking over the State administration . . 

Bad precedents seldom die as bad habits 
and the first bad precedent became a trend-setter. 
The prophetic words of Dr. Rajendra Prasad are 
a commentary on "unedifying" manner in which 
the constitutional processes have been inter
rupted for nearly four score times and no State 
has escaped from its onslaught. There is an end
less clamour now for deleting Article 356 if State 
autonomy in a federal polity is to be safeguarded. 

The Draft Const itution contained an Instru
ment of Instruct ions for the Governors and the 
Constituent Assembly had adopted it as well as 
the provision dealing with it. But both were omit
ted subsequently. It was felt that the rnatter should 
be left to conventions rather than to put it in the 
body of the Constitution as a Schedu le. Dharam 
Vira, who had been the Govemor of Punjab, West 
Bangal and Mysore (Karnataka), expressed the 
op inion that in (he present context when political 
loyalties were shifting fast and when multi-party 
Governments and Govemments different politi
cally from that operating at the Centre were func
tioning in the States, it would be desirable to 
define the powers of the Governor. This would 
obviate, he explained, loa great extent connicting 
react ion by di ffe rent Governors on identical cir
cumstances. "There can, however, be no guide
liness ," he said, "which can cover all situations 
and in these circumstances a Governor will have 
in any case iO exercise his own di scretion and 
judgment. "ll Dharam Vira's proposal was that 
if a number of constitutional experts and jurists 
si t together and think over the problem, they 
might be able to work out in various circum
stances under which it would be necessary to have 
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greater clarity in regard to the functions and 
duties of a Governor. 

President V.V.Giri appointed a committee 
of five Govemors24 on November 30,1970 to 
consider and fo rmulate norms under the Consti
tution and also to look into the quest ion of pro
viding guidelines for the Governors to ensure 
unifonnity of action in identical situations. The 
Committee submiued its report on November 26. 
1971. The report,in the words of President Giri, 
represented the "pooled wisdom of all the Gov
ernors" and sOlllcofitsconclusions "will become 
the subject-marter of public discussion and may 
be even controversy. 25 

Governors' Committee 
According to the offic ial announcement the 

Governors'Comm ittee was asked to study and 
report on the three issues mentioned by the Presi
dent in his address to the con ference of the Gov
ernors on November 20, 1970, viz .. the appoint
ment ofthe Council onv1ini s l~rs, the summoning, 
prorogation and di ssolution of the State LegisJa
rure, and the failure oflhe constitutional machin
ery in a State. 

The Comminee came to the conclusion that 
no gu idelines could be provided and that, in each 
situation, the Governor concerned would have to 
lake his OWI1 decis ion. But it suggested a system 
iSpooling ofi nfon.lwti on by a spec ial wing in the 
P'residcnt' s Secretariat. Such an arrangement,the 
Committct: sa id , aimed at putting the Governors 
in possession of authentic informat ion regarding 
pol itical and constitutional developments in the 
States from time to time. The proposed wing in 
the President 's Secretariat, the Committee ex
plained, would ascertain all the facts and circum
stances relat ing to each situation which might 
ari se from time to time requiring action by a 
Governor in the exercise of his powers and the 
reasons for the action taken by him in a particular 
situation. The facts as ascerta ined could then be 
confidentiall y communicated to all the other 
Governors with the permission of the President. 

At the very outset the Committee categori
cally rejected the doctrine of the Govemor being 
the President' s agent. It emphatically held that 
the Governor, as Head of the State, " Has his 
functions as laid down in the Constitution itself 

23. "'nterviewwilh Dharam Vira", The Hindustan TImes. New Dtlhi,Odobcr 11 , 1969. 
24. Dhagwan Sahay (Jammu and Kashmir); B. Gopala Reddy (Uttar Pradesh): V. Vishwan31han (Kerala); Ali Yavar Jung 

(~jaharashtra); and S.S. Dhawan (West Bengal). 
25. Before submitting the repon to the Presiden!, the Commit!ce decided '.0 circu.lalc Ihe dr:dfl ~pon 10 all II .... uovemors 

ror eliciting their comments so that the final report should be prepared In the li ght oftheu views. 
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and is in no sense an agent of the President'·, not 
even when the Government of a State had been 
taken over by the President under Article 356. 
"The Governor does not", the Committee ob
served, "by virtue of anything contained in the 
Constitution, become an agent of the President. ,. 

The Committee was opposed to Legislative 
action to cheek defections" and floor crossings 
forth at "would interfere with the right of dissent 
and would not permit genuine changes of convic
tion or dissatisfaction with the party and its lead
ership, for example. where promises or pro
grammes remain unfulfilled." But the Commit
tee would like the legislator who changed hi s 
party to seek re-elect ion. "This is different," the 
Committee said, "from curbing the right of dis
sent or change and is in essence an extension of 
the exercise of responsibility which is at the root 
of our Constitution. "Morally, too, in the opinion 
of the Committee," this would be the right course 
to adopt and may certainly restrict defections 
prompted only by reasons of self-interest or pur
suit of pow cr." 
_ With regard to the discretionary, power\ff 

a Govemor, the Committee felt that these were 
not exhaustive. "Even though", the Committee 
observed, lO in normal conditions the exercise of 
the Governor's powers should be on the advice 
of the Council of Mini sters occasions may arise 
when the Governor may find that, in order to be 
faithful to the Constitution and the law and his 
oath of office, he has to take a particular decision 
independently. It is however, realised that, in the 
scheme of our Constitution, sl1~h occasions will 
be extremely rart! ." Even in the sphere where the 
Governor is bound to act on the advice of his 
Council of Ministers, it does not mean, in the 
opinion of the Committee, immediate and auto
matic acceptance by him of such advice. In any 
relationship between the Governor and his Coun
cil of Ministers, it added, the process of mutual 
discussion was implicit, and the Governor "will 
not be committing any impropriety ifhe states all 
his objections to any proposed course of action 
and asks the Ministry to reconsider the matter . 
. 'In the last resort, the Committee said, "he is 
bound to accept its final advice but the Governor 
has the duty to advise the Ministry as to what he 
considers to be the right course of action, to warn 
the Ministry whenever he thinks that it is taking 
wrong ~tep, and to suggest to it to reconsider the 
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proposed course of action." For 'the proper dis
charge of this duty, the Committee suggested, the 
Governor must have authentic information from 
his own Government and from the Union Gov
ernment. The rules of transaction of business of 
the State should provide for such infonnation to 
be supplied to the Governor and for the Union 
Government itself to keep the Governor duly 
informed. 

As regards the appointment of the Chief 
Minister, the Committee thought, the leader of 
the largest single party in the Assembly (when no 
party had an absolute majority)has for that reason 
alone no absolute right to claim that he should be 
summoned to form the Government to the exclu
sion of others. The relevant test for a Governor 
"is not the size of the party but its ability to 
command the support of the majority in the Leg
islature, It may be that a party, even though 
leading in relative strength in a Legislature, may 
not be able to obtain the support of other mem
bers." In contrast, the Committee explained, a 
numerically smaller party may command major
ity support with the help of other parties or 
groups. The Governor has , thus, first and essen
tially to satisfy himsel f that the person whom he 
invites to fonn the Government commands or is 
likely to command a majority support in the 
Legislature. It may even be that the leader of the 
party which is in a minority in the Legislature 
. 'may also be invited to foml a Government 
without that party necessarily entering into a 
combination with other parties provided that the 
Governor is satisfied that such a minority party 
leader will be able to command the support of 
other parties in the Assembly for its policies." 

If prior to a General Election,some parties 
combine on an agreed programme or an electoral 
understanding that if such a combination gets a 
majority they will form the Government and if 
such combination does secure the majority,the 
Governor may invite the commonly chosen 
leader of the combination to from the Govern
ment. be cause the electorate in returning such a 
combination in majority had already priorknowl
edge that it would be called upon to form the 
Government. The Governor in inviting such a 
leader,would be acting in accordance with the 
wishes ofthe electorate. Where no such arrange
ment existed among the parties prior to a General 
Election and a combination or a coalition comes 

26. In pursuance of the Fifty-s~ond Constitulion Amendment Act, 1985, theAnti-defection Law was enacted and its validity 
was upheld by the Punjab and Harya~a High Court in May, 1981 . . 1t has also been endorsed by the Supreme Court. 
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into existence after the. elections with a view to · 
forming the Government, various difficulties 
arise. In such a case, the Committee suggested, 
the leader of such a combination should also be 
elected by all the members of the parties or 
groups. This will avoid the necessity of the Gov
ernor checking up with different leade~ or indi
viduals as to their allegiance to the leader. Ta
day,Govemors often find themselves in the un
enviable position of getting conflicting lists with 
names overlapping and having to send for indi
vidual mCIllbers to ascertain their loyalty or alle
giance to a particular group. This had been,the 
Committee remarked,one of the most distressing 
features of our political life in some of the States. 
Ira convention was adopted, it was suggested, by 
which the leader o f a coalition, like the leader of 
any poli ti cal party, is chosen by election at a 
meeting of all the members of the different parties 
forming the coalition, the task of the Governor 
will be rendered easier. 

The Committee is opposed to non-Iegisla
lOr or nominated members of the Legislature 
being chosen leaders and becoming Chief Min
isters. It suggested, (hal if, in very exceptional 
circumstances. "a person who is not already 
elected is chosen 35 leader and is invited to be the 
Chief Minister,he must stand for election within 
the shortest possible time and, if not elec ted, 
should quit o!'fice forthwith." Inviting a non·1) 
member, the Committee strongly felt, is 
wrong,worsc still is to nominate a person to the 
Legislature in order to make him a Chief Minis
ter. Such a course. in thc opinion of the Commit
tee. "is contrary to the basic concept of parlia
mentary government. " 

Other Ministers arc appointed on the advice 
of the Chief Mini ster, but there should be no 
"undue delay between the Chief Minister's ac
ceptance of office and his tendering of advice to 
the Governor in regard to the appointment of the 
other Ministers," the Committee observed. 
There had been instances in which, on the fonna
tion of a new Government, the Chief Minister 
was sworn in and the appointment of other Min
isters was kept pending. "This practice is clearly 
unconstitutional because Article 163 (I) speaks 
of 'he Council of Ministers, and the Chief Min· 
ister by himself without even a single other Min
ister, cannot be said to constitute a Council of 
Ministers. t. 

As far as the Governor's pleasure is con
ccmcd the Committee was of the opinion that the 
test of confidence in the Ministry should nor-
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mally be left to a vote in the Legislative Assem
bly. A Chief Minister's refusal to test his strength, 
when the Assembly is not in sessio,i, on the floor 
of the Assembly can well be interpreted asprima 
facie proof of his no longer enjoying the confi
dence of the Legislature. In such circumstances, 
the Governor" would be in duty bound to initiate 
steps to fonn an alternative Ministry." If that is 
not possible, he ought to ' report to the Presi
dent,under Article 356, and recommend the dis
solution of the Legislative Assembly. 

But what happens if a coalition breaks up, 
and the Chief Minister demands the resignation 
of his colleagues with whom he is no longer in 
accord without submining his own resignation? 
The Committcc's answer was, "when the Chief 
Mini ster heads a single party Government, his 
pre-eminence is unquestioned. but in a coalition 
or a mUlti-parry government, hi s pre-eminence is 
derived solel y from agreement among the part
ners". Thus. the Chief Minister in a coalition 
cannot claim the right of advising the Governor 
in the appointment or dismissal of Ministers in 
such a manner as to break the arch and yet claim 
the right to continue as Chief Minister .There
fore.in the opinion of the Committee, the Chief 
Minister cannot break up the coali tion by seeking 
to dismi ss the Ministers representing the partner
ship, and yet cbim to rCJ11:l in in officc himself. 
On the o the·r hand,the Committee held that if 
some Minister in a coa lition "belonging to a 
particular parry or group themselves resign due 
to di sagreement with the Chief Mini ster or any 
other reason. the Chief :v1inister may not neces
sarily resign ." If, however, his majority in the 
Assembly is threatened by such resignations, it 
would be expected of him to demonstrate his ' 
continuing st rength in the Assembly by advising 
the Governor that the Assembly be summoned 
within the shortest possible time and obtaining 
its verdict in his favour. 

The Committee made a fai r discussion on 
the Go\'ernor's power of dissolution and his 
power, under Article 356, to report to the Presi
dent a breakdown in the const irutional machinery 
of the State. On the point of dissolution the 
Committee was of the view that if a Chief Min
ister clearly lost his majority in the Assembly and 
faced a noconfidence motion or had yet to get the 
Budget adopted by the Assembly, the Governor 
should explore the possibility of forming an al
ternative Government and, failing that, act under 
Article 356. The Committee observed that "re
course to Article 356 should be the last resort for 
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a Governor to seek. ,. 
Briefly stated, th~ Governors' Committee 

has defined the role of the Governor in several 
ticklish situations. It clearly states that the Gov
ernor will be well within his right to dismiss a 
Chief Minister, if he is satisfied, that the Chief 
Minister has lost a majority in the Legislature and 
either refuses or is reluctant to test his strength 
on the floor of the House. The Comminee also 
notes that the choice of the Chief Minister and 
imposition of the President' s Rule under Article 
356 are not the only two situations when the 
Govemorhas to act without consultil1g his Coun
cil of Ministers. Other occasions may arise where 
the Governor may find that to be fa ithful to the 
Constitution and the laws and his oath of office, 
he has to take his decision independently. The 
Bombay High Court and the Supreme Court 
upheld the decisions of the Maharashtra Gover
nor, in ordering prosecution of A.R. Antulay, 
former Maharashtra Chief Mini ster, and ruled 
that the Governor was empowered to act inde
p~ndently and was not bound to seek the advice 
of the Council of Ministers. 

The Committee has not wise ly sought to 
lay down any rigid guidelines. Qui te apart from 
the fact that it is hardly possible to provide for 
every contingency, such guidelines may be 
counter-productive in the sense that they may 
place the Governor in a strait jacket from which 
he may not be able to free himself even when 
circumstances so demanded. The Committee 
rightly remarks that "the working of the Consti
tution during the past twenty-one years has ex
posed not so much weakness in the Const itution 
or its alleged misuse by Governors as weaknesses 
in the country's political life. " Therefore, in the 
purposeful evolution of conventions in a Parlia
mentary system of Government the political par
ties, as much as the Govenors, have a primary 
responsibility. It is the existence of the multiple 
parties and the development of the "SVD poli
tics" -amorphous coalitions brought together by 
the lure of office rather than any clear political 
principles or programmes-that has thrown a laby
rinth of problems. 

The Committee's report, in the opinion of 
A.G .Noorani,"is a curate's egg. It is good in 
parts, inadequate in some and totally wrong in 
one major aspect. Still it is a notable contribution 
and one can h/ij)e that before long an all party 
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committee will draw on it and provide a fairly 
definitive set of norms and conventions. " 27 The 
Prime Minister, Mrs. Indira Gandhi, had pro
posed at the Governors' Conference to consult 
the various political parties to help evolve a code 
for Governors to act under the Constitution. The 
proposal did not take a concrete shape. 

To aid the Governors, the Comminee sug
gested the setting up of a special wing in the 
President's Secretariat to collate and make avail
able authentic information regarding political 
and constitutional developments in all the States 
from time to time. This is a valuable innovation 
of great practical utility to Governors for taking 
appropriate decisions and ensuring a certain uni
formity of approach in establishing.sound con
ventions and precedents. 
Final Analysis 

The exact position and role of the Governor 
in the body politic of the countty figured promi
nently in the deliberations of the Constituent 
Assembly. While none advocated that he should 
~ an autocrat, it was widely felt that he should 
be invested with adequate powers to insure the 
maintenance of high standards of government. 
Thi s view was upheld by Jawaharlal Nehru and 
Sardar Vallabhbhai Patel. In his Memorandum 
on the Principles of a Model Provincial Consti
tution prepared by the Constitutional Adviser, it 
was provided that there shall be a Council of 
Ministers to aid and advise the Governor in the 
exercise of his functions "except in so far as he 
is by or under rhis constitution required to exer
cise his functions or any of them in his discre
tion." In a note appended thereto, the Constitu
tional Adviser observed that while for the most 
part the Governor would act on the advice of his 
Ministers, there were certain functions which 
even a responsible Head had to exercise in his 
disoretion, namely, the choice of the Prime 
(Chief) Minister, the dissolution of the Legisla
ture (to certain events), and so on.28 

:The Memorandum prepared by the Consti
tution.r Adviser was discussed by the Provincial 
CoriStitiition Committee, headed by Sarctar Val
labhohOi Patel,and divergent views were ex
pressed about the functions of the Government. 
The final proposals of the Committee were incor
porated in its report: Memorandum on the Princi
ples of a Model Provincial Constitution. The 
report envisages the conferment of "special re-

27. "Governor's Role in People's Raj " Indian Express, Nc·w Delhi, JanuaJ)' 16. 197~ . 
28. TIre Framing of India's Constitution. Select Documents, op. cit., Vol. n, pp. 657-63. 
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sponsibility"'9 on the Governor besides discre- · 
tionary powers. Sardar· Patel,who presented the 
report to the Constituent Assembly on July 
15,1947, assured the members that vesting the 
Governor with discretionary powers would in 
fact be no invasion on the- ministerial responsi
bility as it was not the intention of the Committee 
to confer on the Governor any special powers in 
a situation involving a grave menace to the peace 
and tranquillity of a Province. "The Committee 
in settling this question", he explained, "in
tended to sonvey that the Governor shall have 
only the authority to report to the Union President 
about the grave situation arising in the Province 
(State) which would involve a great menace to 
the peace of the Province." As regards other 
discretionary pow"ers, he asserted. that the power 
of summoning and dissolving the State Legisla
ture "is nonnal which is given in every constitu
ti on to a Governor, and therefore there is nothing 
special about it." 

As it emerged out of the Consti tuent As· 
sembl y the discretionary powers became excrcis· 
able not for certain purposes but in relation to 
ccrtain specific functions. Adopting this plan, the 
Draft Constitution specified in various Articles 
spread over in different parts of the Draft certa in 
matters in \\'hich the Go\'ernorwould be requ ired 
to act in his disc rction. 3o This issue was CCnsid· 
ered by a Special Comm ittee appointed for the 
purpose at its meeting held on April II , 1948.lt 
decided that in view of the change that the Go,·
ernor should be nominated, instead of being 
elected, all references to exercise of functions by 
the Governor in his discretion should be omitted 
from the Draft Constitution. The proposal of the 
Spccial Committee was,however, not adopted 
and no amendment was sugges ted by the Draft ing 
Committee to Article 143. 

When Article 143 of the Draft Constitution 
\Vas unde r consideration in the Constituent As· 
sembly, II .V. Kamath moved an amendment 
seeking to delete all references to the exercise of 
discretionary powers by the Governor. But Am· 
bedkar, contrary to his previous statement 
wherein he had categorically maintained that the 
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Governor would always be required to act on 
ministeria l advice, took a different stand this 
time. He maintained, "The retention in. or vest
ing the Governor with, certain discretionary pow
ers is in no sense contrary to, or in no sense a 
negation of responsible government."ll He ex
ternsively cited the examples of Canada and Aus
tralia and opposed Kamath 's amendent. The Con
sti tuent Assembly supported Ambedkar and 
negatived the amendment. 

The Constitution meant the Governor to act 
generally on ministerial advice but reserving to 
himself certai n discretionary powers to be exer
cised by him untrammelled by ministerial advice. 
Atnbedkar pointed out two types of duties a 
Governor was to perfoml. In the first type, he 
assigned him the duty to see ' 'whether and when 
he should exerci se his pleasure against the Min
istry " that is , the Governor has to see that the 
Ministry continues to run the administration 
smoothly, eflici<nt ly and effectively. Secondly, 
it is the duty of a Governor to advise his Minis
ters ,to warn them, to suggest an alternative and 
to :lsk the Government to reconsider the whole 
issue.' ' 32But the ultimate decision should be that 
of the Council of Ministers. He should resist the 
advice tendered to him,but he must not persist. 
The deci sions are tak en by the Counci l of Minis
lers and it is the dury of the Chief Minister to 
communicate to the Governor all such decisions 
and proposals fo r legis lation (Article 167). As a 
channel o f contact and communication, he re
tains to himself the old dual role of the Governor 
and must ac t independently of his Council of 
Ministers on 1)11 such matters on which he is 
constitutionally entitled to receive instructions 
from the President.' 'The Governor" explained 
K.M . Munshi, ,. is the watchdog of constitutional 
propriety and the link which binds the State to 
the Centre thus securing the constitutional unity 
of Ind ia. "ll 

The office of the Governor was never 
meant to be an o rna menta l sinecure. He is not 
required [0 be an inert cypher and his "character. 
ca libre and experience mus t be of an order that 
enables him to di sch~rge w ith skill and detach-

29. Nam~!y. th~ prevenlion of any glAve m~nac~ to Ih~ fl(l ce anj tlAnquillily of the Pro\"ince (Slat~). 
30. Arpoinlment and dismissal of Ministers; summoning and dissolving of State Legislalur~; power 10 return to the 

L~gislature for rttonsidernlion or a Bill submitl~d 10 the Governor for his assenl; issuing a proclamation or ~mcrg~ncy 
suspendi ng Ministers and assuming 10 himself ~x~cutive functions of Ihe Slat~ ; appointment of the Chairman and 
m~mbers of the Stale Public by Ihe Supreme Court. 

) I . COl1Sljluenl Assembly Debates. Vol. VIII, pp. 489·502 . 
32. Ibid .. p. 546. 
33. Kulpali Lmer No. 10J 10 Bharafiya Vidya Bha~n. Bombay. 



" The State Executive , 

ment his dual responsibilities towards the Centre 
and towards the State executive of which he is 
the constitutional head. t '34 There is no sub
stance in the assertion of Mrs. Vijaya Lakshmi 
Pandit,who resigned from the Governorship of 
Maharashtra~that the office of the Governor 
should be abolished. She felt that the only thing 
that could influence a person to accept Governor
ship was the salary that the office carried. She 
also expressed her dissatisfaction with everything 
that the Governor and the Raj Bhavan stand for. 
Sometimes the criticism has been even indccorus. 
A Chief Minister once described the Governors 
as Hnothing but expensive irritations." Com
menting upon the observations of Mrs. Pandit, 
Sri Pmasa replied, "It would indeed by a pity if 
any office is maintained in a democracy that 
serves no useful purpose and it will be a greater 
pity if the only thing that can induce any person 
to accept the office is its salary. "JS Sri Prakasa 
held that "the only official emblem today of the 
unity of the country is the Governor."He had a 
feeling that "even the President is not so. "36 

--The question of the abolition of the office 
of the Governor does not arise.J7 Even if it is 
abolished the day-to-day duties pertaining to the 
office of the head of State, that is , the dignified 
functions, will have to be performed by some one. 
In the beginning things went smoothly and rela
tions between Governors and Chief Ministers 
were happy and cordial. The relations between 
the Governors and the Union a!:thorities too ex
tended to the Governors the regard and consid
eration consistent with the dignity of their office. 
The people at large gave them the same respect 
and courtesy as in the past. But soon they were 
relegated to a position derogatory to their power 
and position. When the "defeated Generals of a 
victorious army" were raised to the position of 
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authority and dignity as a consolation of their 
electoral and other discomfiture, it was small 
wonder that such men were least concerned with 
their duties and obligations and readily surren
dered themselves to their benefactors in New 
Delhi, Sri prakasi wrote that Jawaharlal Nehru 
"not only dealt with the Chief Ministers over the 
heads of the Governors,but in some cases, to my 
personal knowledge, he gave authority to non
officials particularly ladies to do things in the Raj 
Bhavans, which were the Governor's residence 
and over which he was supposed to have full 
authority-without as much as consulting or even 
informing the Governor. " . 38Sri Pmasa takes 
another instance. He says, t'In the beginning ~e 
Central Ministers took the place of the old Ex
ecutive Councillors of the Viceroy whose place 
in the warrant of precedence was below that of 
the Governors, The Prime Minister,however,de
creed that the Govemors,except in their own 
States,were lower than Central Cabinet Minis-
ters.39 . 

It is on recora that many of the Chief 
Ministllrs even ignore<! the eonstirutional obliga
tions under Aniele 167 to keep thei r Governors 
full y informed about the affairs of the State. 
Under the colour of "aid and advise",ChiefMin
isters arrogated to themselves the power to nomi
nate Judges and Vice-Chancellors."" Complaints 
to Jawaharlal Nehru, on the occasion of the an
nual conference of the Governors and otherwise 
too, "about the high-bandedness" of the Chief 
Ministers yielded no results. Every time, wrote 
K.M. Munshi, "the matter was mentioned at the 
Governors' conference, Jawaharlal Nehru 
laughed it out. "Thus, in anguish, perhaps, Mun
shi described his job as Governor "to run a hotel 
and entertain guests."4! The obvious result was 
that the Chief Ministers were, ifnot encouraged 

34. Report of the Stuay Team of the Administratil'e Reforms Commission on Centre·State Relationship. Chap. XVIII, p. 
272. 

35. Sri PrakAsa, Stale Gow:rnorJ in India, pp. 63·&4 . 
36. "Governor's Lot Worsening: Reappraisal Overdue". The Tribune, Chandigarh, April 1, 1960. 
37. At a symposium on the "Role and Position" of lIle Governors. organised by the Indian Paliamentary As.sociation, 

. Ramamurty, Satish Chandra Aggarwal and Bal Krishan M~on. all Membe~ ofParl;.ment. urged the abolition of the 
office. Memoranda were also submitted to the Sarkaria Commission, reviewing the Centre·Statc Relations, suggesling 
that the OffiCe oflhe Governor should be abolished. The most articulate was the Telugu Dcsam Party headed by Andhra 
ChiefMinisterN.T. Rama Rao.- ',( ;' ! ' • 

38. "Governor's Lot Worsening : Reappraisal Ch:erdue", The Tribune. Chandigarh, April 17, 1969. 
39. Ibid. . 
40. Girja Shankar 8ajpai, when GovemorofBombay, insisted that in his capacity as the Chancellor ofPoona University he 

was not bound to accept the advice: of his Ministry in nominating the members of the Senate. His contention was upheld 
by the Attorney· G~nera1. In the newly established Universities, as in the Punjabi University, Paliala, and Guru Nanak 
Dev University, AliiHtsar, the Vice Chancellors are appointed by the Chancellors on the expres5 advice of the State 
Government Similarly. Fellows are nominated by the Chancellor on the advice of the Government. Despite the clear 
provisions of the Punjabi University, Patiala, Act. Dr. CheMa Reddy. as a Chancellor of the University. did not accept 
the: State Government's ~ommendatioo for the appointment of the Vic!~Chancellor. 

41. Ascited by Pavate, D.C., My DayJ as Governor. p. 9. : . .... .1
r 
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over, they were certainly allowed to keep in direct 
touch with the Central authorities on the heads of 
the Governors. 

The whole purpose of the Governorship 
was, thus, nullified and the intention of the Con
stitution-makers that the Governor was to be a 
link between the Union Government and the 
States was defeated and the main actors in this 
drama were Nehru and the Chief Ministers them
selves who were active participants in the various 
cornmittees of the Constituent Assembly where 
provisions afthe Constitution were actually ham· 
mered. But with the coming into power of non
Congress coalitions consisting of eight , or nine 
units even fourteen, professing different ideolo
gies and pursuing ditTerent objectives, atler the 
General Election in 1967 in a good many States, 
and more especially what happened in Bengal, it 
dawned upon the Union Government and others 
to properly assess and appreciate the role of the 
Governor in a federal polity as in India, and the 
peculiar and diverse conditions obtaining in 
every State essentially influenced by the people 
and their behaviour as electors and their repre
sentatives. One of the former Union Ministers 
who had then become Governor of a State ex
horted other Governors "to recover their consti 
tutional status as the Centre and the States were 
no longer controlled by the same P'l,.rty. Dharam 
Vira, the Mysore (Kamataka) GcNernor, a lso 
said that it was the responsibility of the Governor 
to see that the Government of the State "is run 
in accordance with the letter as well as with the 
spirit of the constitution . . When political panies 
change on accountofshifting loyalties it becomes 
very necessary that the Governor should be very 
vigilant in order to ensure that the government is 
run by a party or collection ofpanies which have 
the majority in their favour. He has to ensure that 
by taking shelter behind cenain constitutional 
lacuna a minority government does not continue 
to function indefinitely. He has also to exercise 
considerable discretion at the time of the forma
tion of a government If there are multi-party 
groups coming together this discretion has to be 
exercised very carefully to ensure that the group 
or the party which wants to form the Government 
is really in a majority and can form a stable 
Govemrnent."42 

President V.V. Giri, in his concluding 
speech at the Governors' conference on Novem-
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ber 21,1970, observed,"A Governor in spite of 
the difficult position .i~ which he functions today 
and in spite of the fact that he may be liable to 
criticism, has to assen himself in upholding his 
constitutional duty."43 He added, "While it is 
always open to Governor to seek the views of 
others whenever important issues come before 
him, it must definitely be understood that the 
ultimate decision is always entirely of the Gov
ernor".The recommendations of the Governors' 
Committee assigned a specific and powerful role 
to the Governor. The Committee noted that the 
choice of the Chief Minister and imposition of 
President's rule are not the only two situations 
where the Governor has to act independently of 
his Counci l of Ministers. Other occasions arise 
where the Govemor"may find that to be faithful 
to the Constitution and the law and his oath of 
office, he has to take a particular decision inde
pendently. " 

For the functioning of the constitutional 
government in a State, the Governor provides the 
kingpin on which the entire machinery of the 
State must revolve. He summons the Legislature, 
prorogues and dissolves it. He chooses the Chief 
Ministerand commissions him to fonn theCoun
cil of Ministers. Having installed the Government 
in office, he must continue to perform his Je
ga l,constilUt ional and conventional funct ions in 
order to enablc thc Government to be conducted 
properly and efficiently. It is his duty to see that 
the State Governm ent functions in accordance 
with the Constitution and in confonnity to the 
directions issued by the Union Government in 
pursuance ofthe provisions in Pan XI, Pan XVIII 
and other pans of the Constitution. In his capacity 
as a representative of the President,the GoverilOr 
must diligently perform his dual role of sending 
a report to the President and ifany seriousemer
gency. including the breakdown of the Constitu
tion appeared and keep that repon secret from his 
Council of Ministers. The Governor,thus,forms 
a stable link between the Union Govemment and 
the Slate Government and embodies in his office 
the machinery through which Government in a 
State may function in accordance with the Con
stitution. 

In nonnal conditions, the Governor exer
cises his functions on the advice of his Council 
of Minister:s. But consistent with the theory and 
practice of a responsible system of government, 

42. "Interview with Dhatun Vira", The Hint!usla" Times. October 11, 1969. 
4) . The SUflday TribuM. Cbandiprh, November 22,1970. 
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it does not mean immediate and automatic accep
tance by him of such ·advice. In any relationship 
between the Governor and his Council of Minis
ters the process of mutual discussion is implicit 
and the Governor does not commit any impro
priety if he states all his objections to any pro
posed course of action and asks the Council of 
Ministers to consider and even reconsider the 
matter, after obtaining any clarification he in
tends to seek. But in the last resort, he is bound 
to accept the Council of Ministers' final advice. ' 
In Bagehot's classical exposition of the role of 
the head of a State with a parliamentary system 
of government; the Governor has the duty to 
advise the Ministry as to what he considers the 
right course of action, to warn ihe Ministry when
ever he thinks that it is taking a wrong step and 
to suggest to it to reconsider the proposed action 
in the light of his advice and warning. 

Apart from being the symbol of the State, 
the Governor is the representative of the people. 
There should at least be one functionary in the 
State towhom al\ parties and interests can look 
up for disinterested advice, guidance and support . 
And no one can perform this function better than 
the Governor whose office, in some cfits respon
sibilities, has been conceived and created for this 
purpose. Generally speaking, a Governor is an 
elderly person who has had experience of life in 
various spheres and departments of national ac
tivity; and ordinarily he is capable of giving 
advice. In India reverence to age is a part of her 
culture and, as such, the Governor can prove to 
be the best instrument of reconciling the differ
ences between the Government and the Opposi
tion on a good number of measures and thereby 
ensure political stability in the State. Kailash Nath 
Katju,who had been Governor of Bihar and 
Orissa States, succinctly said, "Non-possession 
by you (Governors) of any political powers 
makes no difference at all. I think the Governor 
of a State under the Constitution can easily gain 
that respect and atTection from the people under 
his care, ifh. himself leads a dedicated life."44 
But it need be re-emphasised that if the Governor 
is to judiciously exercise his functions and duties, 
the President should appoint only those persons 
who are truly worthy of the office. Dharam Vira 
appropriately said that the "time is past when the 

44. The Tribune. Chandigarh,C>ctober22, 1971. 
45. The Illustrated Weekly of India, Bombay. June 4, 1972. 
46 . . The Hinduslan Times. New Delhi, April 16, 1957. 
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post of Governor was considered to be a sinecure 
for political pensioners,inconvenient politicians 
or aging civil servants. "It is now obvious," he 
added, that a Governor "should be chosen with 
great care and should be people who in times of 
emergency, can deliver tbe goods,''''s 

But whatever care may be taken promoted 
politicians seldom forget their past preju
dices,they often make political statements which 
are highly damaging to the office they hold. In 
the General Election of 1957 no party could 
secure majority in the Orissa State Assembly. The 
Jharkhand Party promised continuous support to 
the Congress Party and the Governor, Bhim Sain 
Sachar, called upon H.K. Mahatab to form the 
government. During the swearing in'ceremony, 
the Governor was reported to '!Jave made a politi
cal speech. According to Surendranath Dwivedi, 
Chairman,Utkal Praja Socialist Party, the Gover
nor had said that he would watch with "personal 
interest"the endeavours of the Chief Minister for 
securing a maximum of co~operation of others 
besides the ~esent supporters'· The Governor 
ofOri ssa,Y.N. Sukhthenkar, in 1958, in his anxi
ety to keep the Congress Party in office kept the 
resignation of the Mahatab Ministry under con
sideration and subsequently allowed Dr. H-K. 
Mahatab to withdraw the resignation of his Min
istry. The Governor had asked the leader of the 
Opposition to produce a list of members of the 
State Assembly who would support him. He, 
then,went to New Delhi to meet the President, the 
Prime Minister and the Home Minister to apprise 
them fully of and give them his views on the 
situation and, finally, on return from New Delhi 
rejected the claim of the leader of the Opposition 
thai he commanded a majority on the ground that 
no names of his supporters had been supplied," 
The ruling Legislative United Front Party in its 
meeting on May 21,1972 levelled serious 
charges against the Orissa Governor Joginder 
Singh. It was alleged that, among other things, 
the Governor had allowed Raj Bhavan to be used 
as a "centre ofintrigue"against the coalition Gov-' 
ernmenL<' B.N.Joshi, General Secretary of the 
Rajasthan Congress Committee, criticised )Vhat 
he described as "partisan statement" made by 
the Governor, Raghukul Tilak, soon after he as
sumed office on May 12,1977. At a Press Can-

47. The Hindu.rtan Times a/India. New Delhi. May 2S, 1958: 
48 . The Times o/Indio, Bombay, May 27, 1972. 
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ference he is reported to have said that he hoped 
the Janata Party would be able to overcome its 
problems of adju'Slment and that it would be a 
misfortune if the party broke up" Referring to 
his appointment, Tilak said,he was to assume 
office on April 6, 1977, but he wanted time to 
consider whether he could serve the people by 
working for the (Janata) Party or as Governor.'o 
The Governor also blamed eivil servants for the 
"art ofsycophancy"that some of them had devel
oped in the past thirty years, of course his refer
ence \vas t9 .the Congress regime. When active 
politicians are elevated to this high office they 
make a mess of their position. The Uttar Pradesh 
Governor, C.P.N. Singh, who had been reca lled 
afte r years of retirement,deciarcd at a Press con
ference on May 18,1 980 that he would not allow 
any"irrcsponsi blc combination of political 
groups" to foml a Ministry in Uttar Pradesh in 
case no s ingle party secured absolute majority in 
the ensuing Assembly elections. At the same 
time, he made it clear that he would try to ensure 
a stable Ministry through a "pennutation of po
iit ical .partic.:s which could fonn such a govem
ment."5 1 There was a sharp reaction to the Gov
ernor' s statement which the Opposition leaders 
desc ribed as "threat to the Opposition parties and 
indirect support to the Congress (I)." Il 

To sum up, in theory, politics and office of 
the Governor ofa State ought to be far apan. And 
yet the country has seen Governors playing poli
tics with impunity. Ram Lal while in the Hyder
abad Raj Bhavan being a classic example as also 
Jagmohan in Sri nagar during his first tenure. 5] In 
their case,however,it was a game of politics at the 
behes t of othe rs. That saw a major indignant 
ground swell against the Congress (I) in both the 
States, Andhra Pradesh and Jammu and Kashmi r. 
There arc others who have been occupying Raj 
Bha"ans and playing politics locally or back in 
their own perishes. Of late, one who made and 
played politics with least concern for propriety 
was the Rajasthan Governor Vasantrao Patil. He 
came down from Jaipur, and camping in his son' s 
house in Bombay, demanded that the Ma
harashtra Chief Minister S.B.Chavan be dis
missed. PatiJ had proclaimed to newsmen in 
Bombay that he did not sec any incompatability 
berween the position ofa Governor and his recent 

49. The Time.f of India. New De!hi, May 15, 1977. 
50. The StafeJman, New Delhi, May 14, 1977. 
51. The Times of India, New Delhi, May 19, 1980. 
52. The Statesman, New Delhi, May 20,1980. 
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role in Maharashtra."1 am a Congress (I) man 
first,and Governor next," was his rationale, 

Two results emerge from this analysis and 
both arc c losely interconnected. The integrity of 
State politics is vital for the political health of the 
country and a major corrective effort is necessary 
to remove the distortions that have overcome an 
office of great constitutional importance-the of
fice of the Governor. During the past more than 
thirty years the office of the Governor has been 
mi sused and generally the Governors had been 
made handmaids not only of the Union Govem
ment,but also of the ruling pany at the Centre as 
well. Not on ly the prestige of the o ffice sutTered 
a se riolls decline but politics in the States became 
yet more unstable and unprincipled. The conven
tions orlhe parliamentary system o f government 
are much the same for the President as they are 
fo r the GO\'crnor and so, substant ially. are con
stitutional provisions in so far as they deal with 
thei r position as head of a State in parliamentary 
democracy. Important ly, there is another aspect 
of the Go\'ernor's position and it is the federal 
aspect. I-li s position is a dua l one. He is appointed 
by the President on the adv ice of the Union 
Go\,ernment and ho lds office at his pleasure. At 
the same time. he is the constitutional Head ofa 
member-Slate of the federal Union-the eyes and 
cars or confidant of the Union Government and 
the consl:iencc kceper of the State 's Chief Min
ister at one and the same time. 

It was abundantly made clear in the Con
stituent Assembly, panieularly by T.T.Krish
namachari , that the Governor "who is to be 
nominated by the President ,to be in any sense an 
agent of the Central Government." He empha
sised this point and made it unambiguously clear 
"because such an idea finds no place in the 
sc heme: of Government we envisage for the fu
ture .. 'This has since been confirmed by the 
Repon of the Comminee of Governors (1971). 
The Comm inee emphatically held that the Gov
ernor as Head of the State has his functions as 
laid down in 1he Consti tution itself and is in no 
sense an agen t of the President, not even when 
the Government of a State has been taken over 
by the President under Article 356. But numerous 
instances are there that prove that most of the 
Governors have all these years, especially since 

53. Jagmohan dismissed Dr. Farooq Abdullah and appointed G.M. Shah, who publicly do:=c1arcd in October 1987, that he 
was a "Pakistani," Chief Minister with a bunc h of defectors from Farooq Abdul.lah' s National Conference Party. 
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I 969,been used as agents of the Centre and they 
had very often been used against non-Congress 
Governments in the States. Even Charan Singh 
tried to use this device in dismissing the non-Con
gress Ministrjes in the nine Northern States in 
1977. 

It is also hard to believe that the Constitu
tion framers had even in mind to place the con
st itutional Head of the State in so delicate a 
position and leave him unprotected against arbi
trary dismissal by the Centre as was done in the 
case of Prabhudas Patwari, Ragukul Tilak and 
T.N. Singh, who was "advised" to resign. Arbi
trary dismissal really makes a mockery of fcder
alism as the Governor is the Head of a member
State. Federalism is based on equality of status 
and co-ordinate powers bet- ween the two sets of 
government. 

It iS,therefore, necessary to correct the pre
sent imbalance in regard to the Governor's office 
by giving him greater independence vis-a-vis the 
Centre. And the crux of the problem is that there 
is something fundamentally wrong with the pro
cedure of appointment ofGovcmoTs. In view of 
the statement made by Giani Zail Singh, the then 
Home Minister. in March 1980, that it is' 'proper 
for all political appointees including Governors 
to resign immediately after a change of govern
ment at the Centre; at least democratic traditions 
demand it, it is significantly necessary that the 
Governor's appointment should not be left to the 
caprice of the Union Home Ministry. Nor should 
it be left to the predilections of the State Chief 
Minister. In the Lal Bahadur Shastri Memorial 
Lectures at Poona University on " Conflict be
tween the Centre and States", K. Subba Rao, 
former Chief Justice of India, suggested that the 
Governors "should be appointed by the President 
in consultation with Ministers but on the advice 
of a high-powered body ... and he should be re
movable only on basis of a verdict of misconduct 
pronounced by the Supreme Court. A Governor 
so removed should not be eligible for any Central, 
State Government position." It is a bit cumbrous 
and seems radical reform. Nath Pai, a member of 
Parliament, suggested that the appointment of a 
Governor should be subject to the ratification by 
Parliament.The proposal merited serious consid
eration, but the Government was in no mood to 
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accept it. An innocuous proposal is to give the 
Governor a fixed term in office and make him 
removable only for proven misconduct. This sim
ple reform alone will make the Governor far more 
independent than he is today. It will also enable 
him to be more candid in his dealings with the 
ChiefMinister and pointing out the lapses in the 
State administration. 

THE COUNCIL OF MINISTERS 

The Council of Ministers 
The Constitution provides that there shall 

be a Council of Ministers with the Chief Minister 
~t the head to aid and advise the Governor in the 
exercise or his functions except in so far as he is 
by or under the Constitution required to act in his 
discretion . The Govemorappoints the Chief Min
ister and other Ministers are appointed by the 
Governor on the advice of the Chief Minister.54 

Whi le the Council of Ministers is collectively 
responsible to the Legislative Assembly of the 
Stare, Ministers hold office during the pleasure 
of the Governor. TJ:\.crc is no provision in the 
Const itution for ind~idllal responsibil ity of the 
Ministers to the LegislativeAsscmbly.lndividual 
responsibili ty is covered by the provision that 
Ministers hold office during the pleasure of the 
Governor and the pleasure of the Governor really 
means the pleasure of the Chief Minister. When 
a Minister does not agree with the policy of the 
Council of Ministers, or he does anything else 
which compromises the solidarity and stability of 
the Government, constitutional propriety as well 
as a duty demand that he should immediately 
resign when a hint is given by the Chief Minister. 
If he does not resign, then, it is the right of the 
Chief Minister to advise the Governor for his 
dismissal. Ambedkaremphasised this point in the 
Constituent Assembly. 

Joint responsibility is the first necessity of 
a responsible government and the most essential 
fact for Ii successful democratic administration. 
The Ministry is one and indivisible and its soli
darity .demands a "common front" both within 
and ouisi~e the Legislature. A Minister differing 
from the policy detcrtnined by the Cabinet must 
resign from the Government. If h. docs not re
sign, then, the decision of the Cabinet is as much 
his decision as that of his colleagues even if he 

54. G~v~mor Pavale ~rote, "The usua'r''procedure is thai a Chief Minister considers certain persons for appointment as 
M!nlsters ~ ~v,ses the Governor to .appoint them. The GO\'e":l0r considers the names carefully before doing so." 
W'~hout~lsclosmg the name, Prakash Singh Badal expressed ades,re to the Governor to .expand his Council of Ministers 
bY. lI~lud.lDga J~ Sangh member of the Assembly who was reported to have agreed to defect if he was sworn in as a 
Minister lnunedlately. The Governor refused to make the appointmeht under the circumstances. Pavate, D.C., My Days 
As GOIlf!171or. p. 162. ". 
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protested against it in the Cabinet. It means that 
the Minister cannot rebut the criticism of his 
opponents on the plea that he did not agree to the 
decision when the matter was being discussed in 
the Cabinet. And for that matter, all Cabinet 
secrets must be most scrupulously guarded. This 
strict discipline in the responsible system of gov
ernment rigidly insists if mature, rational and 
independent contribution to the policy-making 
is desired from men who are engaged in a com
mon cause and who come together for the purpose 
of reaching an agreement. "It is, however, not 
unusual in our country," said K .M . Munshi,"'to 
find a differing Minister's views appearing in the 
daily papers on the morningaftera Cabinet meet
ing. "5510 the states differences among the Min
isters and among some Ministers and the Chief 
Minister are more frequent and pronounced than 
at the Centre. Factions among state parliamentary 
parties have been a rule rather than an exception. 
Intrigues against other colleagues and the Chief 
Minister have followed factiou s struggle. In al
most a ll the states these have been furthered by 
the rift between the head of the political party in 
the state and the Chief Minister. When Ministers 
contradict each other. cracks appear in the gov
ernment fabric which arc injurious and possibly 
fata l to good government. \\Then intrigues and 
factious struggle amongst the Min~ters er.ter the 
body politic that is the end of responsible gov
ernment and this is the hard lesson Indians have 
learnt by years of experience.'· 

The number of the Ministers is not fi xed. 
It is for the Chief Minister to determine the size 
of the Council of Ministers and he does so as the 
requirements of the occasion may demand. The 
only constitutional requirement is that in the 
states of Bihar, Madhya Pradesh, and Orissa the 
Council of Ministers must have a Minister in 
charge of Tribal Welfare and the same Minister 
may also be entrusted with the welfare of the 
Scheduled Castes and Backward Classes in the 
state. 

It has often been complained that the Coun
cils of Ministers in the slates are unduly I,argc and 
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it heavily burdens their exchequers. Priorto 1962, 
this criticism was ulitenable. Their number was 
nowhere larger than the actual needs of a good 
and efficient administration. The necessities of a 
Welfare State incredibly expand the functions of 
Government and correspondingly the. number of 
the Departments of the government. Responsible 
government demands that all Departments must 
be presided over by a political chief to see the 
proper implementation of policy and be answer
able to the Legislature for ils work. But not in the 
manner which Coalition Governments, aflerl967 
General Election, had done in a good number of 
the states. In a new and small state like Haryana, 
for instance, more or less every legislator was an 
asp iralll for ministrrship and he defected from his 
parent party to be sworn on the same day. In fact, 
mini stership was a bait to defect and crossing of 
floor had become a normal feature of the political 
life of the state . raising the tOlal number of the 
Council of Ministers to a staggering figure of 34 
of a total State Assembly membership of 8 1. 
Lachhaman Singh Gill's minority Government 
in Punjab consisted of seven Cabinet Minis
ters ,three Ministers of State and three .. Deputy 
Ministcs. Three more Ministers were added after 
about a week of its existence, making a total of 
sixtecn Ministers oul ofa total J 9 MLAs fornling 
the Janata Front. The Janata Party had issued a 
direct ive that the strength of the Ministry should 
not exceed tcn per cent of the total membership 
of the State Assembly. But in almost all the states 
where the Janata Party fanned Governments in 
North India the nonn was violated and with the 
connivance of the Central Parliamentary Party 
Sheikh Mohammed Abdullah began with seven
member Ministry on July 9,1977 and within four 
days increased the number to twenty-three, the 
largest in the state history. The total number of 
members of the National Conference in the As
scmbly was 47. But Andhra Pradesh established 
a record when Anjiah constituted a 61-member 
Council of Ministers. There were loud protests 
and on the intervention of Congress (I) President 
the number was reduced to 45 early in I'ebruary 

55. Kulpali's Letter No. 103 to Bharaliya Vidyo Bhomn, Bombay, op. cild. 
56. One orlhe Ministers of State, Tarhxhan Singh R),asli, in the Badal Ministry in Punjab, while analysing the reasons for 

reverses of the Akali Dal in the 1972 mid-term Parl iamentary poll, in a pamphlet issued by him. openly demanded an 
inquiry inlo thealleg31ionsofcorruption against his colleagues in the Counc il orMinistersand also demanded a reduction 
in the size of the Ministry which was 100 big for a small State like Punjab. D. C. Pavate, who was then Governor, said 
lIlal the Bada l Ministry consisted of 27 members oul of a lolal strength of 58 Akali Icgislators and sharp differences 
arose among them on the distribution of portfolios. Discontentment among a few marc Abli legislators spread who 
were not included in the Ministry. "An impression had been crcated that a number of Aka1i MlAs would leave the 
Akali Dal and fonn a coalition government with the Congress (R) or form a government with the support of Congress ..• 
Pavate D.C. , My Day3 A3 GOllf!rnor. p.189. 
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1981. Bihar at present takes the lead and Haryana 
is a close second. Prime Minister P.V. Narsimha 
Rao expressed himself against "oyersized" 
Cabinets both at the Centre and in states and 
multiplicity of Corporations to accommodate a 
large numberofpersons.'"Bul Kerala Chief Min
ister. K. Karunakaran, ruled out cuts in his Min
istry. He felt that it was unworkable in Kerala 

ss A . '1 which has multiparty government. simi ar 
view was expressed by the Bihar Chief!"1inister. 

The Constitution nowhere mentlOnes the 
word Cabinet. It provides for a Council of Min
isters both at the Centre and in states. TheCabinet 
was an extra-constitutional growth at both the 
levels. The Councils of Ministers formed at the 
Centre since t950, made a definite distinction 
between "Ministers ofCabinet"and "Ministers 
of State". No such distinction was made in the 
states until afier the 1962 General Election. Now 
this categorisation of Ministers of different status 
is complete in all states. Even Deputy Chief 
Ministers have been appointed in some of the 
states. Uttar Pradesh had tWOln 1979 just as there 
were two in the Union Government But it is the 
Cabinet Ministers alone who meet in a body. 
deliberate and formulate policy and constitute a 
Cabinet. The Cabinet Ministers preside over the 
different Departments ' of Government and see 
that the policy collectively determined by the 
Cabinet is properly implemented. If a Mmtster of 
State holds 'an independent charge of a De'part
ment, he attends the meetings of the Cabinet and 
participates in its deliberations when problems 
relating to his Department are under diSCUSSIOn. 
Deputy Ministers and Parliamentary S~retari.es 
have no berth in the Cabinet. Their task IS to assist 
the Ministers, to whom they are attached,.in their 
administrative and Parliamentary duties. The 
Parliamentary Secretaries are neither Ministers 
nor do they exercise any powers. They are as
signed duties as the Minister in charge of the 
Department to which they are attached may con
sider necessary. But all of them, who make the 
Council of Ministers are members of the State 
Legislature, and if they were not at the time of 
their appointment they must get themselves 
elected within a period of six months,belong to 
the majority party or a combination of parties 
commanding a majori ty or support of the maJonty 
of members, and are collectively resporn.ible to 
it. 

57. Th~ HiNiu.stQJf Times, New Delhi, January 19, 1972. 
58. The limes o/India, New Delhi, January 20, 1972. 
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Dismissal of Ministry 
Dismissal of Ministry by the Head of the 

state is not an accepted axiom of parliamentary 
system of government under normal conditions. 
But if the Governor is convinced that the Ministry 
was indulging in political manoeuvring to keep 
itself in office, and, consequently, jeopardising 
the interests of the state, or that it was engaged in 
activities which were likely to endanger national 
security or unity, he can in his discretion dismiss 
such a Ministry. B.R. Ambedkar's clarification 
on this issue to the Constituent Assembly left no 
room for controversy. Speaking on June 2,1949, 
hetold the Assembly Members, "My submission 
is that although the Governor has no functiqn still, 
even the const itutional Governor, that he is, has 
certain duties to perform. His duties, according 
to me, may be classified in two parts. One is, that 
he has to retain the Ministry in office. Because 
the Ministry is to hold office during his pleasure, 
he has to see whether and when he should exercise 
his pleasure against the ~istry ... " . . 

After careful consideration of the constitu
tional position, the Kerala Enquiry Committee of 
the Indian Commission of Jurists . consisting of 
N.H . Bhagwati, M.P.Amin. former Advocate
General of Bombay, and N.K. Nambiar,a consti
tutional lawyer, opined, "Where, therefore, the 
Governor is satisfied that the Ministerial orders 
are in violation of the law, it is not only his right, 
but his duty as guardian of the Constitution, 
which he has sworn to presel'Ve, protect and 
defend, to correct and rectify, and, in the last 
resort . to dismiss the Ministry, jf recalcitrant. A 
Governor who fails in his duty, must be deemed 
to be privy to the violation of the law; and his 
position will become wholly untenable. It may be 
that on the dismissal of Ministry, the Governor 
might be unable to find an alternative Ministry 
commanding a majority in the Legislature. But. 
in that event, he has the right to order a dissolu
tion of.tl.!e Legislative Assembly and direct fresh 
elections:·' 

'The opinion expressed on November 
11,196-7 by a spokesman on behalf of the Union 
Governmeni was that when in his judgment, the 
Governor is duly satisfied that_the Chief Minister 
no longer commands support of the majority of 
Assembly members, be would be justified in the 
exercise of his discretionary functions to dismiss 
the Council of Ministers. In such a case, there can 
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be no question of his acting on the advice of his 
Council of Ministers . This action, he elaborated, 
can be taken on the basis of any material or 
infonnation available to him, even, if such mate· 
rial or infonnation might be extraneous to the 
proceedings of the Legislative Assembly. The 
Home Minister asserted in the Council of States 
(Rajya Sabha) that the discretion of a Governor 
was not justiciable. 59 The Union Law Minister 
endorsed in the House o f the People (Lok Sabha) 
the opinion expressed on behalf of the Home 
Ministry and opined that in dismissing the Ajoy 
Kumar Mukherjee Ministry in West Bengal, the 
Governor had acted " in the interest of the country 
and the Constitution .. '60 

The Presiding Officers o f the Legislative 
bodies of India, assembled in a conference on 
Apri l 6-7, 1968 at New Delh i, adopted a resolu
tion recommending to the Government of India 
to take urgent and suitable steps to evolve con
ventions in regard to the powers of the Gonmors 
to summon or prorogue the Legislatures and 
dismiss Ministers. By impl ication the resolution 
had disapproved of the action of West Bengal 
Governor in assuming to himself the po\\cr to 
judge the support of the Ministry. The resol ution 
sta ted that the question whether a Chief Minister 
has lost the confidence of thi)Asscmbly sh.1I at 
all time be decided in to the Assembly6 1 The 
resolution of the Conference of the Presiding 
Officers runs contrary to the stand taken by the 
Home Ministry and the Law Ministerhimselfthat 
a Chief Minister holds office at the pleasure of 
the Governor. The Punjab Governor D.C. Pa"ate 
wrote to Chief Minister Gumam Singh, who had 
earlier been defeated on the Ooor of the Assem
bly, asking him to resign at once otherwi se " I 
would be required to dismiss him. "62 

But the constirutional competence of a 
Governor's action in dismissing an elected gov
ernment is not open to question today, Both the 
West Bengal High Court and, later, the Supreme 
Court-which dealt wi th simila< questions arising 
from the Governor-Speaker controversy in Pun
jab-clearly upheld the Governor's ac tion in two 
siruations as constirutionally competent. In The 
State a/Punjab vs. Baldev Prakash and Satpal 
Dang the Supreme Court held that the Governor's 
powers being untrammelled by the Constitution 
and an emergency having arisen the action (of the 
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Governor) wa_~ perfectly understandable"and 
consequently. the resummoning of the Legisla
ture by the Governor was a step in the right 
direction. The Court upheld the constitutional va
lidity of the two Appropriation Acts of the Punjab 
which the Punjab and Haryana High Court had 
earlier struck down. In another case of the Pro-
bationers in the Punjab Judicial Service, Justice 
Bhagwati and Iyer held. " In all his (Governor's) 
constitutional functions, it is the Ministers who 
act. Only in the narrow area specifically marked 
out for di scretionary exercise by the Constitution, 
he (Governor) is untrammelled by the State Min
ister's acts and advice. Of course, a limited free
wheeling is available regarding choice of the 
Chief Minister and the dismissal of the ministry 
as in the English practice adapted to Indian con
stilulion ... 
Chief Minister 

The pra",ices of the parliamentary system 
of Government and those that govern the office 
of the Prime Minister in Britain have been fo l
lowed to a considerable extent in the working of 
the Uni on Government in India and the position 
of the Indian Prime Minister,like his counterpart 
in the 10 Downing Street,is unchallengeable 
which no other colleague of his can rival. But the 
Chief Ministesr in majority of the States do not 
enjoy that unique position of exceptional and 
peculiar authority. Members of the majority par
ties in the State Legislatures and Ministers them
selves have not exhibited sufficient discipline of 
solidarity and team work. Personal differences, 
in tra-party conflicts, clamour for offices, favour
itism and even casteism, regional ism and com
munalism are so prominently in operation that 
lhe career ofa Ministry is always in jeopardy. So 
long as one si ngle parry reigned supreme in nearly 
all the States major splits between the groups 
with;"n the party were avoided by the stem hand 
of the Congress Parliamentary Board. But afler 
the 1967 General Election,when the stronghold 
of the Congress loosened,the splits hitherto 
curbed violently reappeared. In fact,there was an 
open revolt. Even ambitious veterans either left 
the Congress or joined hands with other groups 
with whom they had nothing in common except 
the desire to oust the Congress from power. The 
si ruation did not appreciably improve when the 

59. As reported in Indian Express. New Oclhi. November 21, 1967. 
60. Speech in the House o(the People, December 4, 1967, The Times o/India. New Delhi December 5,1967, 
61. As reported in the Statesman. New Delhi , AprilS. 1968. 
61. Pavate, D.C. My Days As Governor. p. 131 , 
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J anata Party came into. power in 1977. In the 
States of Bihar,Madhya Pradesh and Uttar 
Pradesh, and Haryana there was an open revolt 
on the selection of party leaders in the State 
Assemblies and even the Central leadership was 
accused of partisanship and favouritism and in 
most of the cases it was true. 

One ofthe main factors responsible for the 
dis integration of the Congress was the mighty 
hand of the Central Parliamentary Board which 
always dictated and imposed its decisions on the 
State Legislature Party. The Board seldom al
lowed the Party to elect its leader to become a 
Chief Minister and select his colleagues in the 
Council of Ministers. The Chief Ministers were 
very often directed in the replacement of Minis
ters and even the ChiefMinisiers themselves. For 
instance, Bhim Sain Sachar in the Punjab was 
replaced by Pratap Singh Kairon. Ram Kishen 
W35 not the State Legislature Party's choice and 
he himself proclaimed ad nauseam that he was 
the " driver" of the High Command. The prac
tices established by the Congress neither helped 
to uphold the au thority of the Chief M inister nor 
sustained collective responsibility. In reality it 
helped to aggravate group manipulation and cre
ated conditions of schism in the Council of Min· 
iste rs thereby utterly damaging the authority and 
prestige of the office of the Chief Minister. A 
pany must freely elect its own \cader and the 
lcader should be free in shaping his Government 
according to his own views of what is likely to 
work best. A leader imposed from above cannot 
command the spontaneous esteem and unequivo
cal loyalty of his colleagues,and his colleagues 
in the Council of Ministers should be only those 
persons who owe to their chief personal loyalty 
as well as party allegiance; the sine qua 1Ion of 
team work. An imposed leader from above meets 
the fate of Kedar Pandey and Abdul Ghafoor in 
Bihar, Ghanshyam Oza and Chimanbhai Patel in 
Gujarat. H.N. Bahuguna in Uttar Pradesh, 
S.B.Chavan in Maharashtra and scores of others 
like them. 

It has now become almost a principle that 
the Chief Minister will be a nominee of the High 
Command which in terms of Congress 0) meant 
its President, Mrs. Gandhi and Rajiv Gandhi.The 
State legislators are never allowed to make their 
choice by a free and secret ballot. Eillter one is 
selected or some sort of nebulous consensus is 
sought 'to be brought about at New Delhi. After 
1980 elections to the State Assemblies it was 
found that none of the members of the majority 

311 

party in most ofthe States could command suffi
cient support to hold the office of iIle Chief 
Minister and, consequently, persons elected to 
Parliament were sent to the States to pilot their 
Governments. This happened in Rajasthan, Uttar 
Pradesh,Orissa, Maharashtra and subsequently in 
Andhra Pradesh. And the test of selection was 
personal loyalty to Mrs. Gandhi, which was really 
unfortunate as it seriously undermined the dignity 
o f the o flice of the Chief Minister. But the Con
gress(I) Party had to pay price for this indiscreet 
policy in the January 1983 Assembly elections in 
the States of Andhra Pradesh and Kamataka. The 
Congress(l) Party since then has retreated from 
this prac tice and the State Legislature Party elects 
its own \cader. But the factionridden c.ongress (I) 
has no t a consensus candidate with-the result that 
the Central Parl iamentary Board appoints its ob
se rYers, who carry the mind of the Congress 
President who is also the Prime Minister, to sort 
out the differences and reach consensus. This is, 
in fact, a veiled imposition ora leader as one will 
not like to go on the \Y"rong side of the Party 
President and lose the grace of the Prime Minis· 
ter. 

There is another tendency that has promi
nentl y emerged as a result of Centre's tightened 
cont rol. In spite of the talk of decentralization of 
powcr,there has been an increasing tendency to 
concentrate power and decision-making. After 
Independence the States were headed by stal
warts like B.G.Kher, B.C.Roy, K.Kamaraj, 
G .B. Pant who were held in high esteem by the 
Prime I>linister. Instead of their having to run to 
New Delhi for seeking advice and approval,they 
only came when invited for consultation on any 
kcy national and international issues. Jawaharlal 
Nehru r';speeted the federal principle and he al
lowed the States freewheeling within their own 
area of jurisdiction. Lanerly,this quality of the 
Constitution has been diluted in various overt and 
covert ways. The Chief Ministers retain their 
camp offices at the State Capitals and they rush 
to New Delhi for advice and consultation on 
trivial maners. All Congress (I) Chief Ministers' 
have done well to note, that regional satraps who 
try to survive without the Party President cum 
Prime Minister's blessings will speedily be cut 
down to size. 

Duties of the Chief Minister 
The Constitution prescribes that it shall be 

the duty of the Chief Minister: 
( a) to communicate to the Governor all de-
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cisions of the Council of Ministers re
lating to the administration of the affairs 
of the State and proposals for legisla
tion~ 

(b) to furnish such information relating to 
the administration of the affairs of the 
State and proposals for legislation as the 
Governor may call for; and 

(c) if the Govemorso requires to submit for 
the consideration of the Council of Min
isters any maners on which decision has 
been taken by a Minister but which has 
not been considered by the Council. 

But once the matter so referred is approved 
by the Council of Ministers it becomes binding 
on the Governor. The Constitution nowhere em
powers the Governor to re-open any decision 
already taken by the Council of Ministers. I. is 
only the decision of an individual Minister that 
can be referred to the Consideration oflhe Coun
cil of Ministers. It has been asserted .ha •• he 
provision empowering the Governor to difect the 
Chief Minis ter to submit for the consideration of 
the Counci l of Ministers any maner 011 which 
decision has been taken by a \1inistcr is not in 
accord with the principle of collective responsi
bility. But it is not exac.ly so. So long as one 
single Party commands a clear nl:ljority in the 
State Legislature and tl'e Council of Ministers is 
a homogeneous team, the possibility of a Mini s
ter taking a deci s ion on any matter of policy 
independently of .he Counci l of Minis.er or tak
ing an important matter upon which there is no 
Cabinet decision or his act ing contrary to the 
decision already taken by .he Cabinet, is very 
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rare. But when it is a coalition government, in 
which rriany groups combine without having any 
common basisofpolicy, such an eventuality may 
arise, as it did happen in Uttar Pradesh,Madhya 
Pradesh and West Bangal, when Ministers took 
action on matters upon which there were no 
Cabinet decisions and even made declaration of 
policies which happened to be contrary to the 
decisions of.he Cabinet itself. It is only here .hat 
the intervention of the Governor is needed to 
safeguard the principle of collective responsibil
ity enshrined in the Constitution,that is,10 direct 
the ChiefMinisterto submit for the consideration 
of the Council of Ministers any matter on which 
decision has been taken by a Minister. Dealing 
with this aspect, K.M. Munshi said in the Con
stituent Assembly, "there is no harnl ,but there is 
great advantage if the Governor exercises his 
influence over his Cabinet. As I have said we 
have single parti es in the provinces now but a 
time rnightcome when there will be many parties, 
when .he Premier (Chief Minister) might fail to 
bring abou t compromise between the parties Jnd 
harmonious polic ies during a crisis. At that time 
the value of the Governor \\-'ould be immense and 
fro m this point of view I submit, that the powers 
tha t arc given here are legitimate powers given 
to a constitutional Head and they are essential for 
\vorking out a smooth democracy ~nd they will 
be most bencficial to the Ministers themselves 
because .hen they will be able to get confidential 
information and advice from a person who has 
completely identified himself with them and get 
access ible to other parties. "6] 
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CHAPTER XIV 

The State Legislature 

The State Legislature 
. The Legislature of a State consists of the 

Governor and one House or, as the case may 
be,two Houses. Bihar, Jammu and Kashmir, Kar
nataka, Maharashtra and Unar Pradesh have two 
Houses whereas the remaining twenty States are 
unicameral. " ) Parliament can, by law, provide 
for the abolition of an existing Legislative Coun
cil or for the initial creation of COllncil if the 
proposal is supported by a resolution of the Lcg
ISlauve Assembly (Vidhan Sabha) passed by a 
maJonty of .the total membership and by t\\"o
thIrds maJonty of those present and , ·oting. The 
procedure regarding the creation or abolition of 
a Legislative Council (Vidhan Pari shad) is simi
lar to the one provided in the Government ofindia 
Act, 1935. Ambedkar,while explaining the rea
sons for adopting this procedure, said in the 
Constituent Assembly "The provision of this 
Article follows very closely the provision con
tained in the Government of India Act .1935 
Section 60 fo;' the creation of t~ Legi ; l a tiv~ 
Council and Section 308 which provides for thc 
abolition. The procedure adopted here for the 
creali?" and abolition is that the matter is rea lly 
left wIth the Lower Chamber, which by a resolu
tion may recommend either of the two courses 
that it may decide upon. In orderto facililate any 
change made either in the abolition of the Second 
Chamber or in the creation of a Second Chamber 
provision is made that such a law sha ll not be 
deemed to be an amendment of the Constitution 
in order to obviate the difficult procedure whicl~ 
has been provided in the Draft Constinn;on fo r 
the amendment of the Constitution. "2 

Bicameral Legislature 

The Memorandum on the Principles of a 
Model Provincial Constitution circulated on May 
30,1 947,by the Constitutional Adviser provided 
for a sJOgle chamber, called the Legislative As-

sembly. The Note added to the Memorandum 
pointed out that under the Government of India 
Act, 1935,the Provinces of Assam, West Bengal, 
Biliar, Bombay, Madras and the United Prov
inces had bicameral legislatures and whether any 
State was to have a bicameral legislature or not 
would probably have to be left to decision of the 
representat ives of that State in the Constituent 
Assembly. In case any State decided to have two 
chambers,the second chamber would be called 
Ihe Legislative Council. 

The Provincial Constitution Committee 
decided that asa general rule,there should be only 
a ' Ingle chamber legis lature in all the States. But 
Ihe Committee agreed that two chamber legisla
tures might be constituted in States where special 
circumstances existed. In a Note added to the 
Repor t, the Committee proposed that the mem
bers reprcsenting the different States in the Con
stiruent Assembly should meet separately and 
come to a final decision whether to have a second 
chamber for tht:ir State or not. A Sub-Committee 
consisting of B.G. Kher, Pattabhi Sitaramayya, 
P. Subbarayan and Kailash Nath Katju was con
stituted to determine the composition and mode 
of representation of members of the Legi slative 
Council in case a State decided to have a second 
chamber. The Sub-Committee recommended 
that the membership of the second chamber, if 
decided to have one, should not be more than a 
quartcr of the total membership of the Legislati ve 
Ass~mbly, and that there should be,within certain 
limits,functional representation on the lines of 
the Constitution of Ireland. It was, accordingly, 
rccQmmcmlcd that the composition of the Legis
la ti ve Counci l should be one-half to be elected 
on fun~ti ona l representation on the Irish pattern; 
one-thlTd to be elected by the Legislative Assem
bly of the State through the method of propor
tIOnal representation, and one-sixth to be nomi~ 

I. ::ou~i~ons(iMi~sevent~ Amendme,nl) ~ct, 1956 . . provi~es rOt the creation ora Legislali'o'e Council :0 Madhya 

P-~e:h --tt ~ye( n constituted. BUilt IS Included In Article 168 which states that the Legislature in Madhya 
I~S 5'14 consist of the Governor and two Houses. 

2. Constituent Assembly Debates, Vol. IV, p. 14. 
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nJtcd by the Governor on the advice of his Min- . 
isters. 

T~ese proposals of the Sub-Committee 
were accepted by the Provincial Constitution 
Committee. The Constituent Assembly di s
cussed the recommendati ons on July 18 and 2 1, 
1947 and were adopted with some amendments. 
The Constirution, thus, provides a di vergent prac
ti\'c ofbicamcrallcgi slatures in the States. It also 
provides for the abolition of the Council in a State 
which has one, or for its creation in the Swte 
without one. But it does not involve amendment 
of the Coristirution. The procedure, provided in 
Article 169, prescribes : on a resolution passcd by 
a majority of the total membership of the Legis
lative Assembly and by two-th irds maj ority of 
(he members present and voting either for the 
creation or abol ition oCa Legislati ve Council ,Par
liament enacts a law in deference to such a reso
lution. 

Legi slative Council had a chequcred career 
in the States where they were establi shed. Origi
nally, Bihar, Bombay, Madras, PUlIjab, Uttar 
Pradesh and \Vest Benga l in Part ;\ Slates ilra! 
Mysorc among Pa(1 B States had bicameral Leg
islatures. Of the fourtee n reorgani sed States in 
1956 ten were to have bi('amcra l Legislatures: 
Andhra Pradesh, Biha r. Bombay. Madhya 
Pradesh, Madras, Mysorc, Punjab, Utta r Pradesh. 
\A't:st Bengal and Jammu and Kasmir. \Vith the 
crc::ation of Maharashtra and Guj arat State's in 
1960, Gujarat opted for a sillg le chamber and so 
did Haryana on the divi sion o f Punj ab in 1966. 
In Punjab and \Vest Bengal the Legislativl' Coun
c il s were abol ished in 1969. The Utta r Pradesh 
Assemb ly also voted fo r th e abo liti on of the 
Counc il on April 29,1970. But on May 4, just 
afte r three days , Speaker A .G . Kher confirmed in 
the State Assembly that a formal resolution urg
in g revocation of the abolition of the Counc il had 
been received by him and Uttar Pradesh bieaIll 
eral legislature continued . In Bihar the Assembly 
passed in its 1970 Budget Session a resolution 
recommending the abolition of the Council. But 
in December the Assembly adopted by 186 to 55 
votes, a non-official resolution seeking postpone
ment of the abolition Bill till May 1974. No action 
has since been taken and Bihartoo continues with 
a second chamber. Andhra Pradesh Legislative 
Assembly, immediately after Telugu Desam as
sumed office in Junuary l"l83, passed with over
whelming majority a resolutio n to abolish the 
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Legislative Council. The Union Government de
clined to take action on the resolution on the 
ground that since Telugu Desam had only 6 
members in the 90-member Legislati ve Counci l, 
it had no right to dCfTl3nd its abolition; not a valid 
argument as it contravened the provision of Ar
tic le 169 o f the Constitution. The Union Govern
ment ultimately succumbed when the Andhra 
Pradesh Assemb ly passed the resolu tion for 'rhe 
second time and the Legislative Counc il was thus 
abolished in that State. Tamil Nadu soon fol
lowed Andhra Pradesh and now only five States 
of the Union o fl nd ia have bicameral legislatures. 

LEGISLATIVE COUNCILS 

Composition and Organisation 
The Legislative Counci l of a State com

prises not more than onc- third of the total number 
of members in the Legislative Assembly of the 
State and in no case less th::l0 40 members.) About 
one-third of the members of the Council are 
elected by members of the Legislati ve Assembly 
from amop,:Sst persons \yho are not its members; 
one-third ~ electorates consisting of members 
of municipalities. district boards and other IOCil l 
authorities in the State which Par liament may by 
law specify ; one-twelfth by regi stered graduates 
of 1110rc than three years' standing; and onc
m clfth by regi stered teachers in cducation.:ll in
::;.ti tutions 1I0 t lower in standard than seCOnd ~lf)' 
schools. The rt! maining members arc nominated 
by the Govemor from among persons who have 
di stinguished themeselves in the fi eld of litcra
nlre, sc ience, 3n, co-operati ve movement and 
social service. The system of election prescribed 
for all such categories is that of proportional 
representation by means of the single transferable 
vote, The Councils are not subject to dissolution 
but one-third of their members retire every sec
ond year. A member who remains absent for a 
period of sixty days from all its meetings without 
pcnnission vacates his scat. .. 

The Counc il along with the Assembly must 
be summoned at least twice 3 year and not more 
than six months would intervene between the last 
sitting and the first sitting in the next session. The 
Govemorprorogues the Council. He may address 
the Council separately or both the Houses to
gether. The Governor may send messages to the 
Council in respect of a Bill pending before it, 
suggesting any changes of modifications which 
he deems necessary and such messages must be 

3. The Legislative Council of Jammu and Kashmir has only 36 members vide: Section SO of the Conslilulion of Jammu and 
Kashmir. ' 
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considered at the earliest possible opportunity. 
Every Minister and the Advocate General of a 
State has the right to speak in, and otherwise to 
take part in the proceedings of both Houses and 
any Committee of the Legislature of which he 
may be nam'ed a member. But a Minister is 
entitled to vote only in that Houses of which he 
isa member. 

The Council chooses from amongst its 
members a Chairman and a Deputy Chairman. 
Both vacate their offices if they cease to be 
members of the Council or resign form its mem
bership. They can also be removed bya resolution 
of the members of the Council, provided fourteen 
d~ys' notice to move such resolution of removal 
had been given .When the resolution for removal 
is under discussion against the C~airman or the 
Deputy Chairman, the concerned person shall not 
preside at the sitting of the Council , although he 
may be present at such a sitting and has the right 
to speak in, and otherwise to take part in the 
proceedings of the Council. He shall be entitled 
to vote on ly in the first instance on such resolution 
or on any other matter during such proceedings. 
In case of equality of votes he does not exercise 
a casting vote to which he is otherwise cntilled 
under Article 189. 

The Chairman presidesat all sitting§..ofthe 
Council and in his absence the Deputy Cha'Hllfan: 
During the absence of both the Chairman and the 
Deputy Chairman, such other person as may be . 
determined by the rules of procedure of the Coun
cil shall preside; or ifno such pcrson is prescnt, 
such other person as may be determined by the 
Council shall act as Chairman. While the office 
ofthe Chairman is vacant, the duties of his office 
are performed by the Deputy Chairman. If the 
office of the Deputy Chairman is also vacant, 
such member of the Council as the Governor may 
appoint shall perform all such duties connected 
with the office of the Chairman. 

Functions of the Council 
A Bill other than a Money Bill or Finance 

Bill may originate in either House of the legis
lature, if it is bicameral. A Bill is not deemed to 
have been passed by the State Legislature unless . 
it has been agreed to by both the Houscs. If the 
Council does not pass a Bill,or it is passed by the 
Council with amendments to which the Assem
bly does not agree or three months elapse from 
the date on which the Bill is laid before the 
Council, it again goes ' to the Assembly. The 

:, .. Assembly may pass the Bill with or without 
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amendments suggested by the Council and then 
transmit it to the Council for lts consideration. If 
the Council again rejects the Bill, or it is not 
passed within one month from the date on which 
the Bill is laid before the Council or is passed 
with amendments to which the Assembly does 
not agree, the Bill is deemed to have been passed 
by the two Houscs in the form in which it was 
passed by the Assembly for the second time. The 
Legislative Council cannot kill the Bill. It can 
on ly delay it for a period off our months. 

The functions of a Legislative Council in 
respect of Money Bills are similar to those ofthe 
Council of States (Rajya Sabha).No Money Bill 
can be introduced in a Legislative Council. After 
a Money Bill has been passed by the Legislative 
Assembly, it is transmilled to the Council for its 
recommendations. The Council is required to 
return the Bi ll with its recommendation within 
fourteen days. The Assembly may either accept 
or reject such recommendations. If it rejects 
them, the Bill is deemed to have been passed by 
both the Houses in the form in which it waspassed 
by the Legislat ive Assembly. If the Bill is not 
returned within founcen days, it is deemed to 
have been passed by both the Houses at the 
expiration of the said period in the form in which 
it was passed by the Assembly. 

The Legislative Council has, thus, neither 
the initiat ive nor any effective voice in respect of 
money. or financial matters. It can only make 
recommendations within the specified period of 
fourteen days and it is for the Legislative Assem
bly either to accept or reject such recommenda
tions. If the Council fails to make any recommen
dation withi n fourteen days after receiving the 
Bill, it is deemed to have been passed by both the 
Houses of the Legislature in the form in which it 
was passed by the Legislative Assembly. The real 
power in financial and money matters belongs to 
the Assembly. 

The Counci l does not control the Ministry. 
The Constitution specifically provides that the 
Council of Ministers is collectively responsible 
to the Legislative Assembly. No adverse vote of 
the Council can bring the Ministry to crisis. The 
members can, however. put questions and ask 
supplementaries on matters connected with pub
lic administration, move, discuss and pask reso
lutions on any matter of public importance and 
relating to the administration of the State. Rules 
of Procedure of the Legislative Council also pro-
vide for Calling Atteotio.n ~otice. ..' 
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Utility of the Councils 

. Whatever reasons might have weighed 
WIth the Provincial Constitution Comminee that 
the members of the Constituent Assembly reprc
sentlllg different Provinces (Statcs)should meet 
separately and decide whether to have a second 
chamber or not, it is, undoubtedly, clear that the 
Constitution-makers were themselves uncertain 
of the . utility of the Legislative COllncils. By 
providing for their abolition by an ordinary leg
Islative proc.ess the Councils ",(ere given only a 
very subordmate and tentative place in scheme 
of the State Government. The Legislative Coun
cils are not only second chamhers, wherever they 
exist,. but also secondary chambers . They have 
pracllcally no control over Money Bills. A 
Money Bill must originate in the Legislative 
Assembly and having passed therefoml it is 
simply transmitted to the Council for its r~com
mcndations. The Council mu st return the Bill to 
the Assembly within fourteen days of its receipt 
either With or without Its recommendations. But 
the recommendations are not binding on the As
semb ly. If the Assembly rejects these recommen
dations or the Council does not make any recom
mendation within thespccificd period offourtcen 
days, the Bill becomcs lawon receiving th e assent 
of the Governor. All that the Council can do is 
to delay a Money Bill for fourteen days. Nor are 
Its powers effective in respect of non-Money 
Bills. The Council can only delay the passage of 
a non-Money Bill for a period of four months. 
The Constitution does not even make a provision 
for joint sittings in case of disagreement betv/cen 
the two Houses. The will of the Assembly must 
ultimately prevai l. 

Despite all this,there are many staunch ad
vocates of bicameral Legislatures in the States.4 

They do not regard second chamber a futile in
stitution and argue for it as a democratic neces
sity; a ch~ck on hasty and ill-considered legisla
tIOn. LeglSlauve Councils,they assert, adequately 
serve thiS purpose and from their perfonnance in 
the States in which they exist their role as revi
sory chamber.; is fully established. The amend
ments proposed to the Bills by the Council have 
generally been accepted by the Assemblies and 
the speeches of elder statesmen and veteran poli
UClans, who compose the membership of thc 
Counci ls, are heard with keen attention and re-
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speet. In India respect to age, experience and 
maturerjudgmentis a heritage and their impact 
on public opinIOn IS Immense. Presiding officers 
of the Legislative Councils,who met at Patna in 
August, 1970, demanded the retention or resto
ration of Legislative Councils and described the 
popular campaign to abolish them as "a part of 
conspiracy to murder democracy in India." They 
even sought amendment of the Constitution to 
provid~ for Councils in the Slates where they did 
not eXIst. The Punjab Legislative Assembly 
passed a resolution on March 29, 1976, recom
mending to Parliament that it should provide for 
the creation of a Legislative Council, which was 
earl ie r abolished in 1969, in the State' Moving 
th~ resolution the Minister for Parliamentary Af
faiTS, Umrao Singh, said that in all democratic 
countries there were two Chambers, one which 
was chosen on the basis ofaduh franchi se through 
direct election \Vhi.le the other had members rep
resenting special Interests and minorities such 
as, graduates, inte llectuals and teachers. The Up
per House, he ~aintaincd . was not for persons or 
part ies but for giving representation to wider 
interests. 

Thc atmosphere in the Councils, it is ar
gued, is serene and is panicularly suited for initi
ating non-controversial legislation. Passions do 
not run high there and political antagonism does 
not asswne so much bitterness as in the Assem
bly,. because the Council cannot bring about a 
cnstS In the Government. The result is a high 
order of debates and full consideration of the pros 
and COilS of the legislation under discussion or 
matter under review. In financial matters, too 
Legislative Councils have their own contributio~ 
to make which is by no means negligible. The 
ConstiHltion provides that the Annual Budget is 
to be laid before both the Houses of the Legisla
ture and discussed. The report of the Comptroller 
and Auditor-General is also required to be laid 
before both Houses. The Council is also repre
sented in the Public Accounts Comminee. 

But the critics of the second chambers in 
the States are no less vehement. They assert that 
the Legislative Councils are composed of diverse 
ciements, differently elected and include nomi
nated members too. A chamber so heterogene
ously constituted can neither properly serve the 
purpose of a revising chamber nor can it act as 
an effective brake against hasty and ill considered 

4. Sir p~ "Abolition of Upper Houses : The Other Side oflssue", The Tribune, Chandigarb, June 6,1969. 
5. The ~Jullon was pa5'ed by 64 to 26 Yotes. Members belonging to Akali Dal, CPI and CPI (M) voted against The 

CounCil has not been restored so far. The proposal has, once again, been re~ived by the Beanl Singh Government: 
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legislation. It is also maintained that there is a 
dearth of representatives for both the Houses in 
every State and the Legislative Councils being 
what they are have not been able to attract what
ever talent and experience is available. More
over, the party in power has always used the 
Council as a spring-board for its own power and 
patronage rather than to establish it as a forum of 
talent and eminence. Sometimes nominations are 
made to enable certain persons to become Min
isters or even Chief Ministers,as C. Ra
jgopalachari in Madras, Morarji Desai in the 
erstwhile Bombay State and Gyani Gurmukh 
Singh Musafir in the pre-organised Punjab State 
in .1966. The installation of Mandai as Chief 
Minister of Bihar aner the defeat ofM.M.Sinha 's 
Ministry was rather dramatic. In a majority of 
cases nominations have seldom fulfilled the re
quirements of the Constitution that the members 
nominated shall be persons having special 
knowledge or practical experience in respect of 
slI ch matters as literature, science, art, coopera
tive movement and social service. 

If the Legislative Councils do not fulfil the 
democratic demands ofa double chamber, it is a 
sheer hoax of democracy to continue with them. 
D.C. Pavate, who had been Governor of Punjab, 
says, "For some mysterious cin;: umstances the 
founding fathers of the Constitution have pA)
vided bicameral legislatures in most of the 
States" and characterised their existence as 
"just an exercise in delaying legislation. "6 The 
leader of the BKD Party in the Uttar Pradesh 
Assembly, Udit Narayan Shanna, stated on April 
29, 1970, when the resolution recommending the 
abolition of the Legislative Council was being 
discussed, that the Council served no useful pur
pose and often it made mockery of democracy. 
To support his argument he maintained that the 
Assembly had passed the Motion of Thanks to 
the Governor, but the Council had rejected it, 
simply because non-Congress Government was 
in oflice whereas Congress commanded a major
ity in the Council. The SSP legislator, Anant 
Ram, part icipating in the debate made a point that 
the Council served no useful purpose as out of 
400 Bills referred to it, only four were amended 
by the Council. He even levelled charges of 

6. Pavate, D.C., My Days as Governor. pp. 102-3. 
7. The Times o/India. New Delhi, April 30, 1970. 
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corruption against members seeking election to 
the Council and indignantly sliti1 that it was a 
maUer of shame that an industrialist "has got 
himself elected to the Vidhan Parishad (Legisla
tive Council) by buying votes of M.L.A.s." In 
indirect elections, he added, "voters could be 
corrupted. Capitalists' attempt to get into the 
Lower House rarely succeeded, but many of them 
had managed to become members of the Upper 
House,"7 

As far back as 1953 the Bombay State 
Assembly voted for abolition of its Legislative 
Council by 182 votes to 31. Conformably to the 
United Front's 32-point programme, West Ben
gal Government announced its intention in 
March 1969 to seek the abolition of the legis
lative Council. No one, incl uding the Opposition 
in West Bengal Legisl ative Assembly, had a good 
word for the Counci l and the resolution for its 
abolition was pnsscd unanimously. It was also 
abolished in the Punjab8 followed by Andhra 
Pradesh and Tami l Nadu. Many other States in 
which Legislative Councils existed began to ap
preciate Ihat the scheme of bicameralism was 
completely out of accord with any sense of con
stitutional proportion or propriety. It was an ex
pensive experiment and an unnecessary drain on 
the meagre resources of the States. The Govern
ments in West Bengal, Punjab, Andhra Pradesh 
and Tamil Nadu,while pleading for the abolition 
of their Legislative Counci ls, laid particular 
stress on the cost o f maintaining them. In West 
Bengal and Punjab it cost each State exchequer 
Rs.17.72 lakhs a year. 

The plain fact is that Legislative Councils 
in the States have been found to be an expensive 
lUXUry and no tears arc shed over them, except 
by the members deprived of cushy seats or the 
party bosses who shall be handicapped by their 
abolition in the task of providing some profitable 
occupation or a sinecure to party rebels or elec
tion financiers. Far from functioning as indi spen
sable revisionary bodies, Councils have gradu
ally become pol itical sanctuaries and like the fifth 
whee l of the coach have turned out to be super
fluous, if not positive hindrance. Hardly any of 
the Legislative Councils can claim :0 have acted 
as an effective brake on legislative despotism. 

• 

8. Abolition of the legislative Council makes 3 revealing study. Whereas Chief Minister Gumam Singh wanlcd its 
immediate abolition, Sant FalCh Singh, President of the Shiromani Akali Oal, was in favour ofilS retention. D.C. Pavale, 
who was then the Governor of the Punjab, noted that the Chief Minister prevai led on the Prime Minister, "to push the 
abolition of the, Councillhrough Parliament speedily." Pavate, D.C., My Days (lS Governor. p. 104. 
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Article 332 (l). 
A";cle 332 (2). 
Article 333 . 
Article 172. proviso. 
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sovereignty and integrity of India,and possesses 
such other qualifications as may be prescribed by 
Parliament. No person can be a member of both 
Houses of the State Legislature at a time if there 
is a Legislative Counc il in that State. No person 
can also be a member of the Legislatures of two 
or more States. The Assembly may declare va
cant the scat of any member who absents himself 
from all its meetings for sixty days without the 
pennission of the Assembly. 

A person is disqualified for being chosen 
as a member of the Assembly : if he holds any 
office of profit under the Government of India or 
the Govemment of any State,other than an office 
declared by the State Legislature by law not to 
disqualify its holder; ifhe is of unsound mind and 
stands so declared by a competent court; if he is 
an undi scharged insolvent; if he is not a citizen 
of India. or has voluntarily acquired the citizen
ship of a foreign State.or is in acknowledgment 
of allegiance or adherence to a fore ign State; if 
he is so disqualified by or under any law made 
by Parli'l'{'enl. A person shall not be deemed to 
hold an artiec of profit under the Government of 
India or the Govcmment of any State by rcason 
only that hI! is a Minister either for the Govern
ment of India or any State Government. If any 
question arises as to whether a member of the 
State Legislature is subject to any of the aforesaid 
disqualifications, the question shall be referred 
for the decision of the Governor and his deci sion 
shall be final. But before giving decision on an)' 
such question, the Ciovernor must obtain the 
opinion of the Election Commission and he is 
required to act according to such opinion. 13 The 
decision of the Governor is the opinion of the 
Election Corrunission. 

The Governor may from time to time sum
mon the House or each House of the State Leg
islatuie to meet at such time and place as he thinks 
fit,but not more than six months shall intervene 
between its last sitting in onc Session and its first 
sitting in the next Session. The Governor may 
from time to time prorogue the House or either 
House and dissolve the Legislative Assembly. 

The Governor may address the Legislative 
Assembly or in case of a State having a Legisla
tive Council either House or both Houses assem
bled together. He may send messages to either 

Article 192 < i amende~1 by the Cor.sli lulion (Forty-fourth Amendment) Act, 1978, S.25. 
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House on a Bill pending before the Legislature, 
suggesting any changes or modifications which 
he may deem necessary. It is the duty of the 
House to which such a message is sent to consider 
it with all possible dispatch. The Constitution 
imposes a duty on the Governor to address the 
new legislature after every General Election and 
at the commencement of its first Session every 
year and infonn the Legislature of the causes of 
its summons. The Legislature is required to pro
vide in its rules for the allotment of time for the 
discussion of the Governor's address. The debate 
and voting on the address, in fact, constitutes an 
annual vote of confidence in the Council of Min
isters. 

Every Minister and the Advocate-General 
for a State have the right to speak in both Houses, 
if it is a bicameral legislature, and to take part in 
their proceedings as well as in their Committees. 
But a Minister is entitled to vote only in that 
House of which he is a member. 

The quorum to constitute a meeting of a 
House of the State Legislature is ten members or 
one-tenth of the total number of members of the 
House,whiche"er is greater, if until the State 
Legislature by law otherwise provides. t4 All 
questions at any sitting of the House are deter
mined by a majority of votes of the members 
present and voting, other than the Speaker or 
Chaimlan;or person acting as such. The Speaker 
orthe Chainnan shall not vote in the first instance 
but he shall have and exercise a casting vote in 
the case of equality of votes. 

The Speaker 
The Assembly chooses two of its members 

as the Sp'eaker and the Deputy Speaker. A 
Speaker vacates his office if he ceases to be a 
momberofthe Assembly. He may also resign his 
office at any time. A Speaker may be removed 
from office by a resolution of the Assembly 
passed by a majority of all the then members of 
the Assembly aner fourteen days' notice of the 
intention to move such a resolution. But he does 
not vacate his office on the dissolution of the 
Assembly. He continues to be the Speaker until 
immediately before the first sitting of the Assem
bly after the dissolution. While the office of the 
Speaker is vacant, the Deputy Speaker perfonns 
his duties. 

The duties and powers of the Speaker are, 
. broadly speaking, the same as those of the 

319 

Speaker of the House ofthe People (Lo!:·Sabha). 
The Speaker is an independent and impartial 
presiding officer and has been invested with all 
the powers consistent with the dignity of the 
Chair and necessary to ensure the orderly conduct 
of the business of the Assembly. He is empow
ered to admit questions. resolutions and motions 
and allots time to the different kinds ofbusiness 
before the Assembly. He determines, in consult
ation with the Leader of the House, the order of 
business and fixes the time-limits to speeches. He 
maintains proper order and decorum in the House 
and has the power to ask a member to withdraw 
from the House for any violation of the rules of 
the House or to suspend him for a whole session 
if his conduct is grossly disorderly or, is in fla
grant disregard of the authority and rulings of the 
Chair. The Speaker nomiriates the panel of 
Chairmen and the Chairnlen of the Select Com
mittees on Bills as well as of other Committees 
of the House. He interprets the Rules of the 
Assembly and decides all points of order and 
questions of procedure. Hi s ruling cannot be 
contested; it is final. 

The Speaker, in brief, is the impartial cus
todian of the rights of the members of the House. 
But the high traditions of the office and the great 
rt\;crcnce in which the Speaker should be held 
are altogether absent in the States of India, Ex
changes of hot words between ·the Speaker and 
some members are not infrequent. There have 
been limitless number of cases in which a mem· 
ber who is 'named 'had refused to apologise or 
quit the Chamber on being called upon by the 
Speaker to do so. Frequently, services of the 
Marshal are requisitioned to make a recalcitrant 
member to leave lhe House in obedience to the 
instructions of the Speaker. The Uttar Pradesh 
Assembly provided an unprecedented instance 
on September 8,1958 in which the Marshal was 
compelled to requisition the help of the armed 
constabulary to turn out the leader and members 
of the Socialist g roup who defied the Speaker's 
order to quit the House. But what happened iR 
West Bengal on September 21,1959 was dis
gracefully reckless. Not only did members of the 
Congress Party and the Opposition, notably the 
Communists,indulgeu in shouting down one an
other, but also hurled shoes at one another. As if 
this was not enough three mikes were pulled from 
their sockets and thrown at the Treasury Benches . 
Two ll'embers challenged each other on the floor 

14. Clauses 3 and 4, of !-rticle 189 restored by the: Conslilulicn (Forty-fourth Amendmc:11) Act. 1978. S. 4S by repealing S. 
)) orthc Constitution (Forty-second Amer.dment) .L.CI, i9i6. which had omitt~d tho!tn. 
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of the House and later exchanged blows in the . 
lobbies until they were separated by the sober 
eollea.;ues. In the Madhya Pradesh Assembly one 
member, disregarded the authority of the Chair, 
obstructed the proceedings of the House, and 
rushed to the dai s and caused criminal assault on 
the Deputy Speaker who was on the Chai r on 
March 16. 1966 . Another member used insulting 
language agai nst the Chair and threw chappal 
(footwear) towards thc Chair. The House ex
pelled them by adopting motion s and del."1ared 
their seats in the Assembly \ 'a(' al1t . They ehal· 
lenged the ' dec ision of the House in thc High 
Court in writ petitions,but the Court upheld the 
decision of the House. These arc just few of 
scores of such examples and some arc even dis
graceful. 

The Speakers. [oo,ha\"c vcry often not 
acted with due discret ion. The Speaker of the 
erstwhile Patia la and East Punjab States Union 
\vas saved from removal from ofti cc by the pro
rogation of the House by th l' Rajpramush. An
other Speaker apologised to the I-louse when his 
conduct wa.s sought to be di sclissed by a pri\·iicgc 
motion, Yet another tried to expla in a\vay the 
offending remarks and even offe red to ex punge 
them from the proceedings. In Andh ra Pradesh 
the leave to move the resolut ion aga inst the 
Speaker was rerused because the requi site sup
port of the members was not forthcoming. The 
West Benga l Speaker adjou med the Assembly 
sine die, soon after it met on November 
29,1967,a5 he though' that the dismi ssal o f 'he 
United Front Ministry and appointment of 
Dr.P.C.Ghosh as Chief Mini sICr by 'he GOl'ernor 
were unconstirut ional and in\·alid "since it has 
been effected behind the back of ' his House." He 
also said that he rni gh' again adjourn 'he Assem
bly,sinedie. ifit ' .... as reconvened by the GovenlOr 
"unless I change my vi ew that the appointment 
of Dr. P.c. Ghosh as Chief ~I ini ster and the 
summoning of the House on his advice unconsti
rutional and in l'al id ." The Speaker did it for the 
second time when the House mel for the Budget 
session. In Punjab, Speaker Joginder Singh Mann 
adjourned the Assembly for two months when 
the Financial Statement had been laid before the 
House and the financial business was about to be 
gone through. The Speaker had to face two mo
tions expressing no confidence in himself and the 
Assembly was'-lIdjourned most probably to es
cape orevade the consequences of these motions. 

Such actions on the pan of the Speaker 
neither add to the dignity of the Chair nor do t~ey 
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help the growth of traditions assoc iated with the 
office of the Speaker. India has nol in the last four 
decades evolved any concept of non-partisan 
Speakership. There have been numerous in
stances of Speakers becoming Chief Ministers or 
Mini sters at the Centre. One was appointed a 
member of the Union Public Service Commis
s ion. The resul t is, what is happening in the 
Chambers of the State Legislatures. In August 
1969 , the Speakcr of Assam Legislative Assem
bly was g/u!raoed and microphones were up
rooted by some of the members. There, at least, 
no violence was altempted on the person of the 
Speaker. But just a fonnight latcr, in the Uttar 
Pradesh Assembly shoes,seat-cushions and 
bookle lS were thrown at the Speaker. The 
Speaker called the Marshal and the police to eject 
Opposition members,while the Deputy 
Speaker, who belonged to the Opposition, 
shouted at the police to get out o f the Chamber. 
Much worst is happening 'oday than that hap
pened yesterday. 

tjunctions or the Assembl)' 
The Stale Legislature has exc lusive power 

over subjects enumerated in List" (Stale List) 
and Concurrent powers over those enumerated in 
list III (Concurrent List). But if Pari iament passes 
a law on a matter contained in the Concurrent 
List, the State Legislature is not competent to pass 
law on the same subjcct If the Sta te Legislature, 
on the other hand, has passed a law on a subjec' 
gi ven in the Concurrent List, Parliament, too, can 
pass a law on the subject and the State law 
becomes inope rati ve to the extent it is repugnant 
to the Union law. The State law, however, pre
vails notwithstandi ng such repugnancy, ifit was 
reserved for the President and had received hi s 
assent. 

The Constitu tion also imposes the follow
ing restrict ions on the powers of the State Legis
latures even within their exclusive jurisdiction: 

(I) Some State laws wi ll be invalid unless 
they are reserved for consideration of the Presi
dent and are assented to by him, for example, laws 
passed by the State Legislatures for the acquisi
tion of property; laws in respect of concurrent 
maners which are repugnant to earlier legisla
tions of Parliament; laws providing for the impo
sition of taxes on the sale or purchase of com
modit ies declared by Parliament to be essential 
for the life of the community. 

(2) Some Bills require the previous sanc
tion of the President before they can be intro-
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duced in the State Legislatures, for instance, Bills 
seeking to impose restrictions in the public inter
est on the freedom of trade,commerce or inter
course within or without that State. 

.(3) Parliament is also empowered to legis
late with respect to a mailer in the State List if 
the Council of States (Rajya Sabha) declares by 
a' two-thirds majority that it is expedient in the 
national interest for Parliament to do so. Such a 
resolution remains in force for a period of one 
year at a time, but not exceeding a total of two 
years. 

(4) While a Proclamation of Emergency is 
in operation Parliament has the power to legislate 
with respect to any mailer in the State List. 

. (5) In case of failure of the constitutional 
machinery in a State, the President may suspend 
the State legislature and vest its powers in Par
liament. 

A Bill, other than a Money Bill, may origi
nate in either House of the State Legislature, if 
thcre is a Legislative Council. A Bill is deemed 
to have been passed by the Houses of the legis
lature when it is agreed to by both the Houses, 
which for all intents and purposes means the 
Legislative Assembly. The Council cannot force 
its decision on the Assembly. It can simply delay 
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though it has not the power to increase the 
amount. It is, further, provided that no tax will 
be levied in a State without the ;;nction of the 
Legislative Assembly. 

The control of the Assembly over the ad
ministration of the State is a logical conclusion 
of the parliamentary system of Government. The 
Council of Ministers is formed out of the major
ity party in the Assembly,and it is collectively 
responsible to it. No one can continue to remain 
a Minister for morc than six consecutive months 
without a seat in the one or the other House of 
the legislature. The salaries and allowances of 
the Ministers are voted by the Assembly. 

The Assembly can seek information from 
the Government on any mailer of public admini
stration by means of que~tions and supplemen
taries. It can aJso move and pass resoJutions 
recommending to the Government steps which 
should be taken on mailers of public importance. 
The Assembly may censure the Government ifit 
does not approve its policy and pass a vote of 
no-confidence, entailing the resignation of the 
Minislry. -

The Legislative Assembly forms part of the 
Electoral College for electing Ihe President. 

LEGISLATIVE PROCEDURE 
the passage ofa Bill for·four months. In brief, all . 
legisla ti ve power of the State, subject to the Legislative Procedure 
power of issuing Ordinances by the Govemore - The Constitution prescribes the most im-
whcn the legislature is not in session, is concen- poTlan! rules of procedure of the State Leglsla-
trated in the Assembly. tures and they are covered by Articles 196-221. 

The control of the Legislative Assembly is Detailed rules have been left for determination 
complete · over the finances of the State. All . by !he Sta.te. LegJslatures themselves. The rules 
Money Bills must originate in the Assembly and prescribed by the Constitution are similar to those 
its verdict must prevail in all respects. In case preSCribed for Parhament. Articles 107-111, and 
there is a Legislative Council, it must return a the rules fom1ed by the State Legislatures f~lIow 
Money Bill to the Assembly within fourteen the model of Parhament as Incorporat~d In Its 
days of its receipt with or without recommenda- Rules of Procedure and Conduct of BUSiness. 
tions. If it is not returned within that period, or Leglslath'e Bills 
the recommendations are not acceptable to the Accordidng to the Legislative procedure a 
Assembly, the Bill is deemed to have been passed Bill other than a Money or Finance Bill, may 
by both Houses in the form in which it was passed originate in either House of the State Legislature 
by the Legislative Assembly. The Annual Finan- which has a Legislative Council. A Bill shall not 
cial Statement or the Budget is required to be laid be deemed to have been passed by the Houses 
before the House or the Houses of the State of the Legislature ofa State having a Legislative 
Legislature. All proposals for expenditure, ex- Council unless it has been agreed to by both 
cept the expenditure charged on the revenues of Houses,either without amendment or with such 
the State which can be discussed but not voted ' amendments only as are agreed to by both 
upon by the State Legislature,are submitted to the Houses. The prorogation of a House or'H?uses 
Legislative Assembly in the form of demands for does not I~volve the lapse ofaBIU pendmg m th.e 
grants. The voting of grants is the exclusive State Legislature. Bills pending In the CounCil 
privilege of the Assembly and it has the power to but which have not been pa~sed by the Assembly 
pass or reject a demand or to reduce its amount, do not lapse on a dlssolullon of the Assembly. 
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The dissolution of the Assembly causes the lapse 
on any Bill which is pending in it, or which has 
been passed by it but is pending in the Legislative 
Council. 

In case of disagreement between the Leg
islative Assembly and the Legisla ti ve Counc il 
over a Bill, the Constitution docs not provide for 
a joint sitting of both Houses, as it is in the case 
of the Union Parliament, for the resolution of 
such disagreements. Disagreements between the 
two Houses of the State Legi slature are resolved 
by the simple exped ient of the Assembly passing 
the d isputed Bill for the second time. The Con
stitution says,if a Bill has been passed by the 
Legislative Assembly and transmitted to the Leg
islative Council and (a) is rejec ted by the Legis
lative Counc il, or (b) morc than three months 
elapse from the date of its receipt by the Legis
lative Council without the Bill being passed by 
it, or (c) a Bill is passed by the Council with 
amendments to which the Legislative Assembly 
does not agree, then the Assembly may pass the 
Bill again either in its original [onll or with such 
amendments as have been suggested by t~ 
Council and agrced to by the Assembly. Wh.M 
the Assembly passcs the Bi ll fo r the second time 
it is transmitted to the Legislative Council and if 
(a) the Bill is, again rej ccted by the Counc il , or 
(b) more than one month elapses fro m thc date of 
its receipt by the Counc il without the Bi ll being 
passed by it , or (c ) the Bill passed by the Council 
with amendmcnts to wh ich the Assembly does 
not agree, the Bill is deemed to have been passed 
by both the Houses of the State Legi slature in the 
form in w hich it was passed by the Legislative 
Assembly for the second time. 

When a Bill has been passed by the State 
Legi slature it is presented to the Governor for his 
assent. The Governor may either give his assent 
to the Bill or withhold his assent the re form or 
may reserve it for the consideration of the Presi
dent or he may return it with a message for 
reconsideration in whole or in part or may suggest 
amendments, thereto . In the last case, if the Bill 
is again passed with or without amendments, the 
Governor must give his assent thereto. 

Different Stages in the Passage of a Bill 
A Bill other than a Money Bill, in order to 

become a law, has to pass through three readings 
in each House, if the State has a bicameral Leg
islature. The fi rst reading covers the introduction 
of the B ' !I. The motion for leave to introduce a 
Bill is a formal business. The member asking for 
leave makes a short speech. By convention no 
deba te takes place at this stage and the Speaker 
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immediately puts the question. If the House 
grants the leave,the mover of the Bill rises to say, 
"Sir, I introduce the Bill." No speech is made 
on the contents of the Bill nor does any other 
member speak on the motion or the Bill. If a 
motion for leave is opposed, the Speaker permits 
the member moving the Bill to make a brie f 
explanatory statement and so does the member 
opposing it. Then, the ques tion is put to the 
House. But if the Opposition attacks the Bill on 
the ground of incompetency of the Legislature to 
consider it, the Speaker permits a fuJI discussion 
thereon. 

After the Bill has been introduced, it is 
immediately published in the State Government 
Gazette. The Speaker may permit the publication 
of the Bill in the Government Gazette before the 
motion for leave to introduce the Bill has been 
made. In that case, it is not necessary to move for 
leave to introduce the Bill and if the Bill is 
afterwards introduced it is not necessary to pub
lish it again. The first reading of the Bill is now 
complete. 

The second reading of the Bill is divided 
into two stages. The first stage consists of a 
general discussion on the Bill and the second 
stage relates to the discussion of clauses, sched
ules and amendments. The first slage in the sec
ond reading begins when the member in whose 
name the Bill stands moves one of these motions: 
(a) that it may be taken into consideration either 
at once or at some future date to be mentioned; 
or (b) it be referred to the Select Committee of 
the Houses; or (c) to Joint Committee of the two 
Houses, if there is a Legislative Council in the 
State; or (d) it be circulated for the purpose of 
eliciting public op inion. It is here that the mem
ber-in-charge of the Bill explains the purpose and 
objects of the Bill, gives the background of bill , 
explains the circumstances in which the Bill is 
neces,sary, and gives such other material infor
matian as may be necessary in respect of the Bill. 
The Opposition opposes the Bill, but the discus
sion must be confined around the principles of 
the Bill and its general provisions. No amend
mentto the Bill can be introduced at this stage,ex
cept for amendments to the motion that the Bill 
be taken into consideration or it be referred to a 
Select Committee o r it be circulated for eliciting 
public opinion. 

When the motion that a Bill be referred to 
a Select Committee is made, the member-in
charge of the Bill indicates the names of members 
who would constitute the Select Committee as 
also the date by which the Select Committee 
should submit its report to the House. The Select 
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Committee usually consists often to fifteen mem
bers and only such members are appointed as are 
willing to ·scrve on it. The mover ascertains in 
advance from such members their willingness to 
serve on the committee. The Speaker nominates 
one of the members of the committee to be its 
chairman. The Committee thoroughly examines 
the Bill and all its provisions, .discusses it clause 
by clause, may ask for relevant papers and re
cords,may hear expert evidence and repre
sentatives qf special interests afTected by the 
measure and suggest its own changes and modi
fications. The Chairman of the Committee, then, 
presents the Report to the House. He may make 
any remarks, but he has to confine himself to a 
briefstatement offacts and there can be no debate 
on it. The Report and the Bill, as amended by the 
Select Committee, are published in the State 
Government Gazette. 

After the Report has been presented,the 
member-in-charge of the Bill may move: (I) that 
the Bill as reported by the Select Committee be 
I3ken into consideration;or (2) that the Bill be 
recommitted either (a) without limitation or (b) 
with respect to particular clauses or amendments 
only, or (c) with instructions to the Select Com
mittee to make some particular additional provi
sion in the Bill. If the member-in-charge of the 
Bill moved that the Bill be taken into considera
lion, any member may move an amendment that 
the Bill be recommitted. Then, follows the final 
stage and the third reading of the Bill when a 
motion is made that the Bill be passed. Allersuch 
a motion has been made no amendment,cxcept 
that which is formal,verbal or consequential to 
an amendment to the Bill, can be made. The 
di scussion on a motion that the Bill be passed is 
confined to either support or rejection of the Bill 
as a whole. 

After the House has passed the Bill, it is 
Iransmined to the other House, if there is one, 
where it undergoes the same process. When the 
Bill has been passed by the House or Houses it 
is submitted to the Governor for his assent and if 
it is assented to by him or by the President, when 
reserved for his consideration, it is published in 
the State Government Gazette as an Act of the 
State Legislature. 

Money Bill 

A Money Bill or Financial Bill must origi
nate in the Legislative Assembly. It cannot be 
introduced in the Legislative Council if the State 
has one. If any question arises whether a Bill is . 

. a Money Bill or not the decision of the Speaker 
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ofthe Assembly thereon is final and the Speaker 
shan endorse a certificate on such a Bilhhat it is 
a Money Bill when it is transmitted to the Legis
lative Council or to the Governor for assent. A 
Money Bill cannot be introduced or moved ex
cept on the recommendation of the Governor. 
Aller a Money Bill has been passed by the As
sembly, it is transmitted to the Legislative Coun
cil, if the State Legislature is bicameral, for its 
recommendations. The Council is required. 
within fourteen days of its receipt, to return the 
Bill to the Legislative Assembly with its recom
mendations. The Assembly may accept or reject 
the recommendations so made. If the Assembly 
does not accept any of the recommendations, the 
Money Bill is deemed to have been passed by 
both Houses in the form in which it was originally 
passed by the Legislative Assembly. If the Leg
islative Council does not return the Bill with its 
recommendations within the prescribed period of 
fourteen days, it is deemed to have been passed, 
on the expiration of the said period, in the fonn 
in which it was passed by the Legislative Assem
bly. 

FINANCIAL PROCEDURE 

The principles underlying the financial 
procedure in the St.:lte Legislatures are the same 
as in the Union Parliament and they are in COIll

p~e accord with the system of representative 
government and a sound system of public fi
nance. The Government has, in the first place,the 
exclusive right to initiate financial legislation. 
Secondly, the Legislative Assembly alone has the 
power to make grants and to appropriate funds 
for different items of expenditure and to impose 
taxes and authorise borrowing by the Govern
ment. Finally, statutory authorization is neces
sary for all expenditure out of the Consolidated 
Fund and for all taxes imposed. 

Annual Financial Statement 
In every financial year the Governor shall 

cause to be laid before the State Legislature an 
Annual Financial Statement or Budget. The An
nual Financial Statement must clearly show sepa
rately the expenditure charged on the Consoli
dated Fund, and must also distinguish expendi
ture on revenue account from other expenditure. 
The following expendIture is charged on the 
Consolidated Fund:- ' 

(I) the emoluments and allowances of the 
Governor and other expenditure relat
ing to his office. 

(2) the salaries and allowances of the 
Speaker and the Deputy Speaker of the 
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Legislati ve Assembly, and of the Cha'r
man and the Deputy Cha irman of the ' 
Legislative Council in the case of States 

, with bicameral Legi slatures; 
(3) the interest, sinking fund charges and 

other debt charges of the States; 
(4) the salaries and allowances of the 

Judges of the High Court; 
(5) sums required to meet any judgment, 

decree or award of any Court or arbitral 
tribunal; and 

(6) any other expenditure declared by the 
Const itution or by the State Legislature 
by la lV to be so charged, 

It may be nOled that the Constitution de
clares the fo llowing sums also to b.c expenditure 
charged on the Conso lidated Fund of the State; 

(a) the administrative expenses of a High 
COLIn including all salaries, allO\\'ances 
and pensions payable to the officers and 
servants o f the Court [Article 229 (3)]; 
and 

(b) sums necessary to meet the expenses of 
the State Public Serv ice Commission~ 
inc loudi ng any salaries. allow8r\)cs and 
pensions payablt: to the members or 
staff ofthe Commission (Article 322). 

The expenditure charged on the Consoli
dated Fund of the State is not subject to the vote 
of the State Legi slature. But tht.: Legislature can 
discuss the estimates of the expenditure. The 
other expend iture is sub mined in the form of 
demands for grants to the Legi slative Assembly. 
The Assembly has the power to discuss, assent 
or re fuse to assent to any demand, or to reduce 
the amount of the demand. It cannot, however, 
either propose new grants or increase the amount 
of the demand. No demand for a grant can be 
made except on the recommendation of the Gov
ernor, that is, on the responsibility of the Minis
try. 

Stages in Financial Legislation 
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bers of the Legislature express their opinion on 
the policy of the Government. A fi xed number 
of days, usually three or four, are a llotted for this 
purpose, and it fini shes the second stage. In the 
third stage voting of grants takes place. A sepa
rate demand is made for each department by the 
Minisler-in-charge and it is here that the depart
ment comes under full scrut iny. A vote to reject 
or reduce the demand llIay be made by any mem
ber,but it is not within the competence of mem
bers to propose either new grants or an increase 
in the amount demanded. About twenty days are 
usually allotted for the voting of grants. On the 
last date and one hour before the adjournment of 
the sitting of the Assembly all demands which 
have not been disposed of till then are put to vote. 
No amendment or discussion is allo\\'ed on such 
demands. They must be accepted or rejected by 
the Assembly. 

The next stage is the Annual Appropria
tion Bill which must be passed inloa statute . After 
the grants have been made by the AssemblY,a Bill 
is introduced to provide for the appropriation out 
of the Consol idated Fund of the State of all 
moneys requi red 10 meet (a) the grants so made 
by the Assembly, and (b) the expenditure charged 
on the Consolidated Fund of the State. Noamend
menl, which will have the effecI of varying the 
amount or altering the dest ination of any grant so 
made can be proposed in the Bill. The decision 
of the presiding officer whether an amendment 
is admissible or not is fina l. The Appropriation 
Bill having passed through all stages is finally 
voted upon and if passed by the Assembly, it is 
certified by the Speaker as Money Bill and trans
mined to the Legislative Council, if there is one 
in the State. 

Another step in the completion of the An- ' 
nual Financial Statement is the passage of the 
Finance Bill. A Bill which sets out the ways and 
means by which revenues necessary for meeting 
the expenditure of the State for the ensuing year 

There are five stages in the passage of the arc to be raised is called the Finance Bill. The 
Annual Financial Statement or the Budget. The Finance Bill is presented to the State Legislature 
first stage covers the presentation of the Annual at the same time as the Budget and the procedure 
Financial Statement by the Finance Minister to followed is that o f a Money Bill. The Bill must 
the State Legis lature. The presentation of the be passed before the end of April, but the financial 
Annual Financial Statement is accompanied by proposals become operative immediately after 
an explanatory speech. After a few days, there is the presentation of the Budget under the Provi-
a general discussion on the proposals and mem- sional Collection of Taxes Act,I93 I. 
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CHAPTER XV 

The State Judiciary 

The High Courts 
The High Courts had been functioning in 

India for nearly ninety years when India became 
Independent and these High Courts had an emi
nent record of independence and impartiality. 
But all the Provinces of pre-Independent India 
did not have High Courts. The Ca1culta High 
Court exercised jurisdiction over Assam and the 
Patna High Courts over Orissa. The United Prov
inces had two High Courts,the Allahabad High 
Court and the Chief Court with its headquarters 
at Lucknow. Both these courts exercised appel
late juri sdiction . By July 1948, however every 
Province had a High Court of its own. Originally, 
the 1950 Constitution provided for a High Court 
in each Part A and Pan B States. Parliament was 
also empowered to create a High Court, or extend 
the juri sdiction of a neighbouring Part A or Part 
B State to a Part C State. There were, as such, 18 
High Couns and 7 Judicial Commissioners' 
Courts, one for each Part C State other than Coorg 
and Delhi . 

The reorganization of the States reduced 
the number of the High Couns, but with Sikkim 
becoming the twenty-second State of India and 
having its own separate High Court, the number 
was again eighteen including three having juris
diction over more than one State. The Punjab and 
Haryana High Court has jurisdiction over the 
States of Punjab and Haryana. Gauhati High 
Court's jurisdiction extends over Assam, Ma
nipur, Meghalaya, Nagaland, Mizoram and 
Arunachal. The Bombay High Court's jurisdic
tion now extends to Goa. Among the Union 
Territories, Delhi alone has a High Coun of its 
own. 1 

The position of the High Courts in India 
materially differs from that of the State couns in 
most other federations, notably that of the United 
States of America. In America the State Courts 
are constituted under the State Constitutions and, 
consequently, they have no connection with the 

federal judicial system. The method of appoint
ment of judges, their service conditions and the 
jurisdiction of the State Courts differ from State 
to State. In India all High Courts are constituted 
under one constitution with uniform juriSdiction 
and conditions of service of the Judges and they 
are subject to transfer from one State to another. 
The State Governments have no control over the 
High Courts. Nor can they alter the constitution 
or organisation of the High Courts. It 'Can be done 
only either by amending the' Constitution or the 
law of Parliament. ' 

A High Court consists of the Chief Justice 
and such other Judges as the President may from 
time to time deem it necessary to appoint. Origi
nally, proviso to Anicle 216 empowered the 
I;',esidentto appoint as many Judges as he might 
deem necessary from time to time, and also 
fixing from time to time the maximum strength 
of each High Court. The Constitution (Seventh 
Amendment) Act, 1956 omitted the provi so as it 
was considered to be of little significance from 
the practical point ofvicw since the Presidential 
Order cc4lld be changed from time to time. 
Appointment or Judges 

The Constitutional Adviser suggested, in 
his Memorandum of May 30, 1947 on the Pro
vincial Constitution that the High Court Judges 
might be appointed by the Governors with the 
approval of two-thirds of the members of the 
State CounciL' The proposal to set up a State 
Council was abandoned and the Provincial Con
stitution Commiltee, accordingly. recommended 
that Judges should be appointed by the President 
in consultation with the Chief Justice of the Su
preme Coun, the Governor of the Province and 
the Chief Just ice of the High Court of the Provo 
inees (States), except when the Chief Justice 
himselfwas to be appointed . Explaining the pro
posal in the Constituent Assembly, Sardar Val· 
labhbhai Patel said that the proposal was de
signed to ensure fair appointments to the High 

, 
I. Bombay has territorial jurisdiction over Dadra and Nagar Haveli; CalCUli! 0\ er Andam3n 3nd Nicobar Islands; Kernla 

over Lakshad ..... eep; Madras over Pondicherry; Punjab and Haryana over Chandigarh.. 
2. A body in lhe nature of the Privy Counci l to be set up at the Centre 10 advise on severa l mailers. See ante. 
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Courts so that the Judic iary should be above tHe · 
suspic io n of party innuence.3 The Constituent 
Assembly accepted the proposal. 

,The President appoints the Chief Justice of 
a High C ou rt by warrant under his hand and seal 
after co nsultation with the Chief Justice of India 
and the Governor of the State . But in making the 
appointme nts of Pui sne Judges, the President 
consu lts in additio n the Chie f Justi ce, of the High 
Court to w h ic h they are being appointed :' A 
Judge o f a Hi gh Court must be a citi zen of India 
and (a) must have held for. at least, ten years a 
jud i ~ i a l o fnce in the tt: rri lOry ofl nd ia, o r (b) must 
have been for, at leas t, ten years an advocate of 
High Court . The Constitution does not prov ide 
fo r the appo intment o rnon-prac ti sing lawyers as 
Judges o f Hi gh COlI rt . But a person is quali fied 
for appo intme nt as a Judge o rthe Supreme Coun 
if he is . in the opi nion o r the President, a distin
guished ju ri st. 

The Law Commission in its 80th Report on 
" the m ethod o f ap r o intmen t o f Judges" \l,Ihic h 
was prese nted 1O the Council of States (Raj ya 
Sabha ) o n Janua ry 2 8, 1980, ()p ined that . the 
pr(:se rll sc he me wa" bas ica lly sLlu nd but some 
margina l improvcm·:nts were necessary , The 
Chie fJ lI sti cc " f a State High Court should consult 
two of his sCllio mlOst colleagues be fo re recom
mending a fl ame and th is should be nonnally 
at'ce pled by the G o \'e rnmcn t, The Chief Jus tice's 
recom mcnda tion should be accepted by the Chief 
M inis te r w ithi n a month and outside li mit of 
seven months shou ld be fixed for acceptance, The 
Commission did 11 0 t ru k out a di rect meet ing 
be twee n the C hief l ust ice and the Chief Mini ster 
to resol ve any d isputc o\'cr choice , The Chie f 
Mi nis te r shou ld only ha\'e a right to comment on 
the name o r names proposed by the Chief lus tice. 
The Commission rej ec tcd the proposal that the 
Ch ie f Jus tice should propose a panel of names 
si nce it wo uld di lute its majori ty . The minimum 
age of a Judgc should be 45 years . For persons 
rec rui ted from the Bar di rectl y. the age should be 
54. 

As fo r the Chie f Justice, only the senior
most person should be chosen. As the proposal 
to lhe o ffice of the Chi ef Just ice emanated from 
the C hief Minis ter himself, he should confine 
hi mse lf to tak ing the initiat ive for the appoint
ment o f the C hi e f Jus tice based on the princ iple 
of se nio r ity. I f fo r any reason this was not con-

J . C~111 .. iW.h·1I1 ,b.5,mbly Ut' bt.,,(~·s, Vol. tV, p, "Ilu. 
4. Article 217. 
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sidered feas ible, the proper course would be to 
select some Judge from outs ide the State. It 
should, however, be ensured that the Judge so 
appointed as Chief Justice should have been on 
the High Coun Bench for a suffi c ient ly long time 
and should be senior enough as a Judge as nOl to 
cause resent rr.en t among the senior Judges of the 
High Court that some on~ junior in service had 
been appoin ted in supersession o f the ir cla im. In 
no case should ajunior Judge of the H igh Court 
be appo inted as Chie f Justice in supersess ion o f 
a senior. 

The Commission coupled its suggest ion 
with another salutary suggestion. It rccom
mended that persons to be appoi nted to the High 
Courts or Supreme Cou n should no t ha \'e " any 
affiliat ion with a poli tical party continuously for 
seven yea rs preceding their appo in tment. " 

Considerable cont roversy revo lved on the 
unanimous recommendation o f the Consultative 
Committee of Parliament att ached to the ~1 ini s try 
o f Law and Justice that the Chie f Justice and at 
least one-thi rd ofth< number of Judges of a High 
Court should be from ou tside the St3te under its 
j urisdi ction. The Law ~ l inis l c r took note o f thc 
consensus at the meeting. On July 24 , 1980. the 
Law Min ister assured the HOllse o f the People 
(Lok Sabha) that the Government would seek 
the guidanCe! o f the Supreme Court wh ile evo lv
ing a mechani sm on the appoi ntment of C hief 
Ju stices o f the High Courts . He expla ined that the 
Bar Council had passed the resol uti on express ing 
its di sapproval on the presumption that the Gov
crnment had already taken a dec is ion on thc issue. 
Reiterating the Go\'ernment' s com mitme nt to the 
independence of the judiciary, the Law Min ister 
said he was even prepared to entrust the Supreme 
Court wi th the job ofe\'o lving the mechanism for 
the appointment of Chief Justices. The Chief 
Justice of India was init ially no t favourably in
clined to the proposal as, in his opinion, it would 
effect the .effic iency of the jUdic iary. Hi s main 
argument was that Judges have to deal w ith the 
local sentiments, tradi tions, c ustoms and lan
guage. The consensus of the Counci l of Chief 
Ministers of the four Southern States was review 
of Centre-State relations and, inler alia. to safe
guard the indeFendence and compete nce of the 
j ud ic iary by ensuring that High Court Judges 
were familiar with the language and customs of 
the concerned State. 
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The original Article 224 made provision 
for the attendance of retired Judges at sittings of 
the High Court, similar to the one in the case of 
the Supreme Court. But the Constitution (Sev
enth Amend",ent)Act, 1956, conferred on the 
President the power of making appointments of 
temporary additional and acting Judges. Addi
tional Judges may be appointed for a period not 
exceeding two years when .it appears to the 
President that by reason of increase in the busi
ness of a High Court or arrears of work such 
appOintments are necessary.' A duly qualified 
person may be appointed by the President as an 
acting Judge when a permanent Judge is absent 
from the duties of his office or is acting as Chief 
Justice. He shall continue to act until the perma
nent Judge has resumed his duties. 

Article 224-A makes provision for the ap
pointment of retired Judges at sittings of High 
Courts. The Chief Just ice ofa High Court may at 
any time. with the previous consent of the Presi
dent, request any person who has held the office 
of a Judge of any High Court in India to sit and 
act as a Judge of the High Court of that State. 
While so sitting and ac ting he is entitled to such 
allowances as the President may by order deter
mine and has all the jurisdiction, powers and 
privileges ofa Judge, but is not otherwise deemed 
to be a Judge ofth3t Hi gh COlirt. 

Originally, Judges held office until they 
attained the age of sixty years. The Constitution 
(Fifteenth Amendment) Act, 1963, raised the age 
of retirement from 60 to 62 years. But a Judge 
may resign office or may be removed from his 
office by the President in the same manner as a 
Judge of the Supreme Court may be removed. 
Judges of the High Courts, accordingly, enjoy a 
security of tenure similar to that of the Judges of 
the Supreme Court. They can be removed only 
on the ground of proved misbehaviour or inca
pacity by the President on an address of Parlia
ment adopted separately by each House by a 
majority of its total membership as well as by a 
two-thirds majority of those present and voting. 

It is easier to amend the Constitution than 
to remove a judge from his office. Whilst expect-
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ing high rectitude from the dispensers of justice 
the Constitution guarantees them virtual irre-
inovability in order to ensure independence of the 
jUdiciary. On June 24,1948, Jawaharlal Neillu 
stated in the Constituent Assembly that our 
judges should be "first-rate" men of the "high
est integrity" who "should stand up against the 
executive government and whoever may come in 
their way." 

The Constitution originally provided that 
a person who had retired as a Judge of a High 
Court could not plead or act in any Court or befOlc 
any authority within the territory of India. The 
Constitution (Seventh Amendment) Act, 1956, 
partially modified the bar on retired High COUlt 
Judges. The amended article 220 nOw peimits a 
retired High Court Judge to practise before tho 
Supreme Court and any High Court other than 
the one in which he was a permanent Judge. But 
the Law Commission has criticized tllis provision 
and recommends for its abolition. 

The salaries of the High Court judges can
not be varied and neither Parliament nor State 
Legislatures have any power in this matter. The 
President, however, is empowered to reduce the 
salaries of the Judges during the operation of tho 
Proclamation of Financial Emergency. Allow
ances and rights in respect of leave of absence 
and pension of the Judges are determined by all 
Act of Parli~ent. Neither the allowances of a 

. Judge nor his rights in respect ofleave of absence 
or pension shall be varied to his disadvantage 
afier his appointment. Salaries and allowances of 
the Judges have been chargcd on the Consoli
dated Fund of the State and hence are not votable. 
Their pensions are charged on the Consolidated 
Fund of India. 
Transfer of Judges 

Article 222 provides fortTansfer of a Judge 
from one High Court to another. The President 
may, afier consultation with the Chief Justice of 
India, transfer a Judge from one High Court to 
another. According to the original provision a 
Judge transferred from one High Court to another 
was entitled to a compensatory allowance. This 

S. The Government ofIndia had been giving "piecemeal" extensions to additional Judges of scyeral High Courts. Among 
the Judges fa voured with short-tenn extensions were Justices O. N. Vohra. S. ~. Kumar and B.S. Wad of the Delhi 
High Court. Fearing (hat they might not be given a further extension by the Govemment for reasons other tpan judicial, 
V.M. Tarkunde moved the Supreme Court wilh a request that the Govemment.be asked to decide about their future 
most expeditiously. The Constitution Bench directed the Government on May 8, 1981 to lake a decision at least len 
days berore the shorHenn extension orthe three Judges expired. The Government gl1lnted only one year's extension 
to Justice Wad and refused 10 grant any extension to the other two Judges, though lhey were senior to Justi ce Wad. 
Justice Kumar went to the Supreme Court ror redressal. For months the Supreme Court heard the arguments and in some 
aspects the case took an ugly shape. The majority opinion upheld the action of the Government. 

- , 
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was considered to have no justification and tlie . 
Constitution (Seventh Amendment) Act, 1956, 
amended Article222 to that extenl. But the Con
st itution ,(Fifteenth A mendment) Act, 1963, re
stored the original positi on and clause (2) which 
was omitted by the Seventh Amendment Act now 
provides that when a Judge has been transferred 
from one High Court to ano ther,he shall be enti
tled to receive in addition to his salary such 
compensatory all owance as may be detcnnined 
by Parliament and. until so de lenni ned, such 
compensatory allowance as the President may by 
order fi x . . 

Between 1950 a nd 1975 judges of various 
High Courts were transferred; in each case with 
the conse nt o f the judges transferred. Even when 
the States were reorganised and when the States 
of Maharashtra and Gujarat were carved out of 
the State o f Bombay, o nl y those judges of the 
ex ist ing Bombay High Court were transferred to 
the oc",,' High Coun ofGuj:uat who consented to 
such transfer. During the Emergency in 1975, 
sixteen judges from va rious lI igh Courts were 
t:ans.fc rred .after consultat ion with the ~h.ie~ Jus· 
tlce of India, A.N. Ray. (0 promote ~at l ona l 
in tegration" . One of these si xteen judges fi led a 
writ pet ition in th e Gujarat High Court aga inst 
the orders ofni s transfer to Andhra Pradesh High 
Court and it succeeded. The Union Government 
fi led an appeal in the Supreme Court . The Su
preme Cou rt decided by a nl.\jority of3:2 that the 
President in consultation with the Chief Justice 
of Ind ia could trans fer a Judge of the High Court 
under Article 222 in the "public in terest " and 
the consent o f the concerned judge was not a 
prerequisite . 

The Consulrativc Committee of members 
o f Parliament attached to the MinistryofLaw and 
Justice unanimously recommended on June 
7, 1980 that the Chie f Justice and at least one-third 
of the Judges of a High Court should be from 
outside the State under its jurisdiction. It also 
urged the Government to strictly implement in 
letter and spirit the prov ision of Article 222 of 
the Const itution relating to the transfer of Judges 
from one High Co urt to another. The Law Min
iste r, P. Shiva Shankar,took note of the consensus 
a t the meeting about the higher judiciary and said 
the mechanics of such appointments would have 
to be worked out in detail so that these could be 
implemcnted without disc rim ination. 

- ~ Nonlla lly ,the appo intment of Chief Jus
tices of High Courts and transfer of Judges should 
be above controversy a nd tota lly free of polit ical 
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motivation. But following the unhappy experi
ence of Emergency period and the irresponsible 
talk by politicians of a " committed judic iary" 
fears were expressed in certain quarters, includ
ing the vast majority of la \.l, '"yers in the coun
try,that the new system being considered for 
senior judicial appointments and their transfers 
might be prompted by extnlneous considerat ions. 
The recommendation of the Consultat ive Com· 
mince was designed to eliminate the chances of 
local prejudices and pressure-s determ ining the 
outcome o f cases so as to ensure fu ll justice to 
everyo ne. Such postings might in fac t prove all 
to the good . The Law Corr.mi;sion 's 80th Report 
presented to the Council of States (Rajya Sabha) 
on January 28, 1980, favoured the evolu tion o f a 
conventi on according to \\·hich onc·third of the 
judges in each High Court shou ld be from another 
State. " Thi s would have to be done through th e 
process of initial appointments,and not by trans· 
fer ." However, the Commission approved the 
transfer of a Judge to preserve "the image and 
good name of the j udic iary " . But the Commis
sion added the proviso that "no judge should be 
transferred without his conse nt from one to the 
othe r unless a panel consisting of the Chie f Jus
tice of Indi a and his four seniomlOst colleagues 
finds sufficient cause for such a course. In case 
of differences berween the members of the panel, 
the vie\\i of the majoriry should be taken to be the 
view of the panel." The Chief Justice o f Ind ia 
was orig ina lly opposed to the transfer of Judges, 
as a matter o f pol icy, as distinct from individual 
cases, but ult imately he veered round the Gov
ernment 's point ofvie\v. 
Jurisdiction of the High Courts 

The Consti ru tion does not attempt de tailed 
definitions or c lass i fi catian of the di fferent types 
of jurisdict ion of the High Courts. It was pre
sumed that the High Courts which were function
ing with well-defined jurisdic tion at the time of 
the framing o f the Consti tution would continue 
with it and maintain their pos it ion as the highest 
courts in the Statue. The Constitution,accord
ingly. provided that the High Courts would retain 
their existing jurisdiction subject to the provi
sions of the Constitution and any future law that 
was to be made by the Legislature. This was 
affirmed by the Supreme Court in National 
Sewing Thread Co. Ltd. v. James Chadwick and 
Bros. Ltd. (I 953) 

Besides the normal original and appella te 
jurisdiction, the Const itution vested in the High 

I 
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Courts four additional powers: (I) the power to 
issue writs or orders for the enforcement of Fun
damental Rights or for any other purpose; (2) the 
power of superintendence over subordinate 
Courts; (3) the power to transfer cases to them
selves pending in the subordinate Courts involv
ing interpretation of the Constitution; and (4) the 
power to appoint officers. 

The Constitution (Forty-second Amend
ment) Act,I976, denuded the High Courts of 
substantial powers and jurisdiction. Section 38 
of the Amendment Act substituted a new Article 
for the original Article 226. While the High 
Courts st ill exercised the power to issue writs or 
orders in the nature of habeas corpus, mandamlls. 
prohibition, qua waranto and certiorari, or any 
of them for the enforcement of Fundamental 
Rights, but they could no longer exerci se juris
diction in any case where there was an invasion 
of a legal right. The words "for any other pur
pose" originally inclouded in Article 226 were 
omitted and in their place quite a restricted juris· 
diction was provided, that is in (a) cases where 
there \\o'as a contravention of a statutory provision 
causing substantial injLH)'. and (b) cases where 
there \V3S an illegality resulting in substantial 
failure of justice. In either case the court had to 
be satisfied before issuing direct ions, orders or 
writs that there was no other remedy avai lable in 
any law to seek redress. Provision was also made 
that the High Courts would net issue interim 
order ordinarily except on notice to the other iiide 
and afler giving the other side the opportunity to 
be heard. An exception could be made in cases 
where the loss or damage could not be compen
sated in terms of money. But an interim order 
would not be granted if the effect of such an order 
was to delay any inquiry into a matter of public 
importance or any investigation or inquiry into 
an offence punishable with imprisonment or ac
tion for the execution of any work or project of 
public utility. 

The newly inserted Article 226A debarred 
the High Courts from considering the constitu
tional validity of any Central law in any proceed
ing under Article 226. Hitherto the courts could 
consider the constitutional validity of both the 
Central and State laws in writ proceedings or 
otherwise. Article 131 A, also inserted by the 
Forty-second Amendment Act,I976, (S. 23) con
ferred upon the Supreme Court alone the exclu
sive jurisdiction in regard to questions involving 
the constitutional validity of central Laws. Arti
cle 228 was amended to provide that where a 

329 

High Court was satisfied that a case pending 
before it involved any question as to the consti
tutional validity of any Central law or of both 
Central and State laws, the High Court was re
quired to refer it for the decision of the Supreme 
Court. 

The newly inserted Article 228A provided 
for the minimum number of Judges of a High 
Court who would sit for determining any ques
tions to the constitutionality of any State law. The 
minimum number of Judges comprising the Con
stitution Bench was fixed at five. But where the 
number was less than five in a High Court all the 
Judges of that High Court would constitute the 
Bench. If the number of the Judges were five or 
more the decision as to the constitutional validity 
of law in question was to be determi ned by a 
two-thirds majority of the Judges sitting on the 
Bench. If the number was less than five, the law 
in question could not be declared invalid unless 
all the Judges held it to be so. 

The Constitution (Forty-third Amcnd
ment) Act, 1977, made drastic amendments to the 
provisions of the Forty-second Amendment Act. 
h , illler allia. omittcd Article 131 A (exclusive 
jurisdiction of the Supreme Court in regard to 
questions as to the validity of Central laws), 
Article 226A (constitutional validity of Central 
laws not to be considered in proceedings under 
Article 226) and Article 228 A (special provi
sions as to the disposal of questions relating to 
constitutional validity of State laws). The rest 
was achieved by the Constitution (Forty-fourth 
Amendment) Act, 1978, by substantially amend
ing Article 226 (power of High Courts to issue 
cenain writs). 

The High Courts are primarily Courts of 
appeal. Only in matters of admiralty, probate, 
matrimonials, contempt of Court, enforcement of 
Fundamental Rights and cases ordered to be 
transferred from a Lower Court involving the 
interpretation of the Constitution to their own 
file, they have original jurisdiction. The High 
Courts of Bombay, Calcutta and Madras exercise 
original civil jurisdiction when the amount in
volved exceeds specified limit. In criminal cases 
it extends to cases committed to them. On the 
appeal side they entenain appeals in civil and 
criminal cases from their subordinate courts as 
well as from their original side. For historical 
reasons and as a result of the' specific provisions 
in the Government of India Act,I950, no High 
Court had any original jurisdiction in any matter 
concerning revenue. The 1950 Constitution re-
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moved this restnctlon. The Forty-second . 
Amendment Act again· took it away by omitting 
proviso to Article 225. But it has been restored 
by the Constitution (Forty-fourth Amendment) 
Act. 19;8; the jurisdiction as it existed at the 
commencement of the Constitution in 1950. 

The jurisdiction as well as laws adminis
tered by a High Court can be effected both by 
Parliament and State Legislature. Parliament ex
ercises exclusive power to make laws touching 
the jurisdiction. power. and authority of all courts 
wi th respect to subjects on which it is competent 
to k gislaie. It can also legislate on subjects in the 
Concurrent List. Similarly. a State Legislature 
has power to make laws touching the juri ~di ction. 
PO\\'("fS and authority of all courts within the State 
wi th respect to all subjects enumerated in the 
State List and in the Concurrent List. Out with 
respect to matlers in the Concurrent List the 
Union Law normally prevails in case 0f conflict. 
Power to Issue Writs 

Before the commencement of the Consti~ 

lUI ion in 1950 only the Hi gh Courts of Calculla. 
Madras and Bombay had the power to issue 
certai n prerogative writs within their original 
jurisdic tion. Article 226 of the Constitut ion now 
empowers every High Court, throughout the ter
ritories in re lation to which it exercises jurisdic
tion, to issue to any person or authority, inc.:lud
ing in appropriate cases, any Government, within 
those territories, directions, orders or writs. in
cluding writs in the nature of habeas corpus, 
mandamus. prohibition. quo ~varrallto and cer
tiorari. or any of them, for the enforcement of 
any of the Fundamental Rights and for any other 
purpose. The Constitution Forty-second Amend
ment Act. 1976, omitled the provision "for any 
other purpose •. butthe Forty-founh Amendment 
Act. 1978 restored il. 

The Forty-fourth Amendment Act inserted 
new clause (3) in Article 226 providing that 
where any party against whom an interim or
dl'r,whether by way of injunction orstay or in any 
other manner is made on a writ petItion without 
furnishing to such party copies of such petition 
and all documents in support of the plea for such 
interim order. and giving such party any oppor
tunity of being heard makes an application for 
the vacation of such order and furnishes a copy 
of such application to the party in whose favour 
such order has been made or the counsel of such 
party. the High Court shall dispose of the appli
cation within a period of two weeks. If the appli-
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cation is not disposed of within the prescribed 
pcriod of two weeks. the interim order shall on 
the expiry of that period. stand vacated. 

Although the Supreme Court and the High 
Courts have concurrent jurisdiction in the en
forccment of Fundamental Rights. the Constitu
tion does not confer on the High Courts the 
special responsibility of protecting Fundamental 
Rights as the Supreme Court is vested with such 
a power. Under Anicle 32 the Supreme Court is 
made the guarantor and protector of Fundamental 
Rights whereas in the case of High Courts the 
power to enforce Fundamental Rights is part of 
their gencraljurisdiction. This spec ial and unique 
position of the Supreme Court w'as emphasised 
by lustice Patanjali Saslri in Romesh Thapar vs. 
TheStaleo/Afadras. It was observed: ' .. ... Artic1e 
32 provides a 'guaranteed' remedy for the en
forcement of those (fundamental) rights.and this 
remedial right is it«lfmade a Fundamental Right 
by being included in Part III. This Court is thus 
constituted the protec tor and guarantor of Fund a
menta I Rights :mJ it cannot, consistent \y \\' ith the 
responsibiliry so !aic! upon it, refusc to entertain 
applications seeking proteclion aga inst infringe
ment of such rights." 
PO\''I'cr .of Su perintendence 

Eycry High Court has power of super in ten
dcncc over alll.:ourts and tribunals throughout the 
t(:rritori l! s in relation to whic h it exercises juris
diction. In Ihe exercise of Ih~ pov.'t:r of superin
tendence the lligh Cou rt may call forretums from 
such courts, make and issue general ru les and 
presc ribc fomls for regulating their practiccs and 
proceedings and prescribe forms in which books, 
entries and accoun ts shall be kept by the o ffi cers . 
of these courts. The Constirution, accordi ngly, 
vests in each High Court . as the highest Court 
within its territoria l jurisdicti Q,[l , a special power 
and responsibil ity oYcr all coUrts so that the 
judicial institutions in the State function properly 
and discharge thei r duties according to law. The 
power of superintendence over subordinate 
courts and tribunal s is both judicial and adminis
trati ve and the Constitution does not place any 
restriction on the exercise of this power,This 
point was made clear by Justice Nasi r Ullah Beg 
of the the Allahabad High Court in Jodhey v. 
Slole. The Court observed. "On a proper inter
pretation of this clause it is diflicult to my mind .. 
to hold that the powers of superintendence are 
conferred only on administrative m&~~"'rs. There ' 
are no limits, fencrs or restrictions placed on the 
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power of superintendence in this clause and the 
purpose of this claus. seems to be to make the 
High Court the custodian of its jurisdiction and 
to arm it with a weapon that could be wielded for 
the purpose of seeing that justice is met out fairly 
and properly by the bodies mentioned there in." 

Transfer of Certain Cases 

If ·the High Court is satisfi ed that a case 
pending in a court subordinate to it involves a 
substantial question of law as to the interpretation 
of the Constitution, it may transfer the case to 
itself. After the case has come to the file of the 
High Court, it may dispose of the whole case" 
itself, or may determine the constitutional ques
tion so involved and return the case to the coun 
from which it had been withdrawn together with 
a copy of its judgment on such question and direct 
it to dispose of the case in conformity with such 
judgment. The Constitution, thits, denies to sub
ordinate couns the right to interpret the Consti
tution so that there may be the maximum possible 
uniformity as regards constitutional decisions. It 
is, accordingly, the duty of the subordinate couns 
to refer to the High Court a case which involves 
a substantial question of law as to the interpreta M 

tion of the Constitution and the case cannot be 
disposed of without the detennination of such 
question. The High Court may a lso transfer the 
case to itself upon the application of a party in 
the case. 

Court of Record 

The High Coun is a coun of record and has 
all the powers of such a court including the power 
to punish for contempt of itself. The two charac
teristics of a court of record are that the records 
of such a Court are admitted to be of evidentiary 
value and that they cannot be questioned when 
produced before any court, and that it has the 
power to punish for contempt of itself. Neither 
the Supreme Coun nor the Legislature can de
prive a High eourt of its power of punishing a 
contempt of itself: 
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Coun staff subject to any law made by the State 
Legislature in this respect. The administrative 
expenses of the High Court are charged on the 
Consolidated Fund of the State. In Pradyot Ku
mar vs. The Chief Justice of the Calculla High 
Court (1956), it was held that "a power of ap
pointment includes the power to suspend or dis
miss." The Chief Justice has, thus, the power to 
suspend or dismiss any officer or servant from 
the service of the High Court. 

SUBORDINATE COURTS 

Subordinate Judiciary 
Before the transfer of power the subordi

nate judiciary, particularly on the criminal side, 
did not command the unOinching confidence of 
the people for its independence and impartiality. 
Both the Indian Statutory Commission and the 
loint Select Committee on Indian Constitutional 
Reform dwelt on this aspect and emphasised the 
paramount importance of an independent and 
fair-minded judiciary enjoying the confidence of 
the people. The loint Select Committee laid spe
cial stress on the need-for a competent subordi
nate jud iciary in India "who are brought most 
closely into contact with the people, and it is no 
less important perhaps indeed even morc impor
tant, that their independence should be placed 
beyond question than in the case of the superior 
judges. "6 

The Govemmi'"t of India Act, 1935, par
tially removed the existing defects on the civil 
side, but nothing tangible was done in the case of 
the magistracy on the criminal side. The District 
and Sessions ludges were appointed by the Gov
ernor, after consultation with a High Court, in his 
individual judgment. 7 Subordinate Civil Judges 
were recruited as a result of competitive exami
nation and the government made rules, in con
sultation with the Public Service Commission 
and the High Court, defining the qualifications 
required. Their postings and promotions rested 
with the High Court. But in the case of District 
and subordinate Magistrates appointments were 

Officers and Servants of the High Court made by the Provincial Government Ul\der the" 
Article 229 empowers the Chief lustice of provisions of the Code of Criminal Procedure and 

a High Court to appoint officers and servants of there was no obligation to consult the High Court. 
the Court for the efficient performance of its Nor was there any obligation to consult the High 
functions . The Governor may in this respect re- Court for their postings, lr:!"sfers, promotions or 
quire the CourttoconsulttheStatePublic Service for investing any of them with special criminal 
Commission .. TheChieflustice is also authorised powers. The District Magistrate W'lS.. also the 
to control the conditions of service of the High principal District Officer, and the Collector. Am-

6. Joint Select Committee on Indian Constitutional Reronn, Report (1934). pan. 337. 
7. Government ortndia Act, 1935, Section 254. 

,-" 
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bedkar correctly pointed out in the Constituent · 
AsserTio1y that the magistracy was sentimentally 
connected with the general system of administra
tion.8 

Originally, neither the Draft Constitution 
prepared by the Constitutional Adviser in 1947, 
nor the one prepared by the Drafting Committee 
in 1948, conta;lled any specific provision on the 
subordinate judiciary. The intention at that time 
was that services of all types should not be 
included in the Constirution but were to be regu
lated by Ac.ts of the appropriate Legislatures. The 
Conference of the Federal Court and the Chief 
Justices of High Courts held in March 1948, 
prominently discussed the omission to provide 
specifically for the subordinate judic iary in the 
constitution. TIle conference regarded it as most 
esscntial that the members of the subordinate 
judiciary should not be exposed to the ex traneous 
influence of the party in power. In a Memoran
dum incorporating comments and suggestions on 
the Dra f! Constitution, Judges obscrved, " So 
long as the subordinate judiciary, inc luding the 
District Judges, have to depend upon the provin
cial (state) executive for their appointmenr, post
ing, promotion and leave, they cannot remain 
entirely free from the innuencc of mcmbers of 
thc palty in power and cannot be expccted to act 
impartially and independently in the discharge of 
the ir duties. It is, therefore, recommended that 
provisions be made placing exclusively in the 
hands of the High Courts the power of appoin t
ment and dismissal, posting. promotion and gran! 
of leave in respect of the enti re subordinate judi
ciary including District Judges_ , ., 

The Drafting Committee accepted these 
suggest ions. The Committee came to the conclu
sion that the time was appropriate for ass imilating 
the civil and criminal justice and placing them 
equally under the control o f the High Courts. The 
Drafting Committee, accordingly, drafted new 
provisions and inserted a new Chapter VIII in 
Part VI of the Draft Constitution containing Ar
ticles 209-A, 209-B and 209-C. These provisions 
regarding the Subordinate judiciary came for 
discussion in the Constituent Assembly on Sep
tember 16, 1949. In moving the new Article, 
Ambedkar made some changes. The promotion 
and posting of the District and Sessions Judges, 
which under the Draft Constitution, were the 
functions of the High Courts, were now made the 

8. Con.Sliluent Assembly Dcboles. Vol. IX. p. 1571. 
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responsibility of the Governors in consultation 
with the High Courts. Whereas in the Draft Arti
cles, as fi rst proposed, the High Courts were 
vested with full powers in regard to the posting 
and promotion of all members of the subordinate 
judiciary, the amended Art icles confined this 
power of the High Courts to the subordinate civil 
judiciary alone. A new Article was added to 
provide that the procedure laid down for the civi l 
judiciary would apply to the magistracy exercis-
ing criminal jurisdiction if the Governor by pub-
lic notification so directed and that too subject to 
such exceptions and modifications as he might 
specify. In defending these changes Ambedkar 
observed. ''The Draft ing Committee would have 
been very happy if it was in a position to recom
me-nd to (he House that immediately on the com
mencement of the Constitution, provisions with 
regard to the appointment and the control of the 
civil jUd iciary by the High Court were also made 
applicable to the magistracy. But it has been 
realized that the magistracy is intimately con
nected with the general system of administration. 
We hopc that the proposals which are now being 
entertained by some of the Provinces to separate 
the judiciary from the executive will be accepted 
by the other Provinces so that the provisions of 
Art icle 209- E would be made applicable to the 
Magistrates in the samc way as we propose to 0 
make them applicable to the civil jUdiciary. But 
some time must be permitted to elapse for the 
effectuation of the proposals forthe separation of 
the judiciary and the executive. It has been felt 
that the best thing is to leave this maner to the 
Governor to do by public notification as soon as 
the appropriate changes for the separation o f the 
judiciary and the executive are camed through in 
any of the Provinces. "10 

The Constituent Assembly finally adopted 
the Articles proposed by Ambedkar and they 
became Articles 233 to 237 of the Constitution. 

Appoi ntment of District and other Judges 
The Constitution divides judicial posts into 

two categories. The higher categories include 
District and Sessions Judges, Judges of the City 
Civi l Courts, Additional District and Sessions 
Judges, Joint District and Sessions Judges, As
sistant District and Sessions Judges, Chief Judges 
of Small Cause Courts, Chief Presidency Magis
trates and Additional Chief Presidency Magis-

9. The Framing of India ·s Constitution. Select DocumenlS, Vol. IV, p. 186. 
10. COIUlituent Assembly Debales, Vol. IX ,p. 1571. 
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trates. The second or lower category includes 
other' civil judicial posts inferior to the post of a 
District Judge. Appointments to posts in the 
higher category are made by the Governor of the 
State in consultation with High Court exercising 
jurisdiction in relation to such State. No person, 
other than one already in the service o f the Union 
or to the State, is eligible for appointment in this 
categOl)" except an advocate or a pleaderofseven 
years' standing and is duly recommended by the 
High Court for appointment. 

All appointments in the lower category, 
i.e .. other judicial posts inferior to the posts of a 
District and Sessions hdges, are made by the 
Governor of a State in consultation with the 
Public Service Commission and the High Court 
exercising jurisdiction in relation to such State. 
The practice that exists in most States is that the 
Public Service Commission conducts a competi· 
live examination for recruitment to the judicial 
service of the State . The Commission prescribes 
certain minimum educational and professional 
qualifications for candidates competing for this 

\) examination . The required vacancies are filled 
lip from amongst the list ofsucceS3 ful candidates 
in order of merit. The selected candidates arc 
given special training for a certain period before 
regular appointment to the service. Thereafier, 
they come underthe superintendence of the High 
Court in the discharge of their responsibi litie,. 

The control over District Courts and courts 
subordinate thereto has been vested in the High 
Court. Article 235 provides that " ' the control 
over District Courts and courts subordinate 
thereto including the posting and promotion of 
and the grant of leave to, persons belonging to 
the judicial service of a State and holding any 
post inferior to the post of the District Judge s"all 
be vested in the High Court .. ........ . ." The contro l 
by the High Court, accordingly, includes conh-ol 
over the posting, promotion and grant ofleav'e to 
persons belonging to the judic ial service and 
holding posts inferior to that of a District Ju~ge. 
All subordinate courts, in brief, are placed under 
the administrative control of the High Court . . 
Postings and promotions of District judges are 
made by the Governor in consultation with the 
High Court. 
Criminal Courts 

Every district in a State has both civIl and 
criminal courts. On the criminal side there is a 
great measure of uniformity throughout India as 
the Code of Criminal Procedure applies '~o all 
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courts. At the head of a district is the Sessions 
Courts presided over by a Sessions Judge. A 
Judge of a Sessions Court may pass any legal 
senlence, but a death senlenee is subject to con
firmation by the High Court. Sometimes he is 
assisted by Additional Sessions Judges. Subordi
nate to a Sessions Judge, who is also a District 
Judge, is a hierarchy of different grades of Civil 
and Criminal Courts. Besides hearing suits, the 
civil courts exercise jurisdiction over several 
matters such as arbitration, guardianship, mar
riage, divorce and probate. Quasi-judicialtribu
nals distinct from the ordinary courts have also 
been set up under certain special Acts for deter
mining some types of civil rights. In some cases, 
appeals lie from their orders to the ordinary c ivil 
courts. But when no such right is given, they are 
subjec t to the constitutional right of superinten
dence o f High Courts. 

'The constitution and organisation of crimi
nal courts and their procedure are regulated by 
the Code of Criminal Procedure, 1973 which 
became operative on April I ,- 1974, repealing the 
Code of Crimina l Procedure, 1898. The Code of 
1973 provides separate sets of magistrates for 
performing the executive and judicial functions. 
The Executive Magistrates are under the control 
of the State Government whereas Judicial Mag
istrales are under the control of the High Court. 
On the executive side, for each District there is a 
District Magistrate and under him work a number 
of Executive Magistrates. These Magistrates 
continue to deal with problems relating to the 
maintena':lce of law and order and the prevention 
of crime. On the judicial side, the judicial hierar
chy of magistrates consists of the Chief Judicial 
Magistrates at Ihe district level and the Judicial 
Magistrates of the first and second class. Broadly 
speaking, Magisterial functions, which areessen
tially judicial in nature, are the concern of Ihe 
Judicial Magistrates. In metropolitan areas, with 
population of more than 10 lakhs, there are Met
ropolitan Magistrates who exercise larger powers 
for quicker disposal of cases. 

The Code of Criminal Procedure 1973, has 
ushered in radical changes. The new Code pro
vides for the separatiori of Judiciary from the 
Executive on an All-India basis. There is now 
complete separation from April, 1974 in all the 
States and Union Territories, except Jamm\:.8nd 
Kashmir, Nagaland and tribal areas. Several 
other important changes designed to expedite the 
disposal of cases, 10 improve efficiency, 10 pre
vent abuses and to afford relief to Ihe poor sec-



334 

tions of the community have been brought about. · 
- ., The system of apPointing honorary magIs

trates or justices of the peace has been abandoned. 
Instead, a provision has been ma~e for the ap
pointment of retired or serving offt,eeTS of Gov
ernment as special magistrates with summary 
powers to try special categories of petty cases. 
The jury system has also been abolished . . 

Under the Code, every person arresicd with 
or wi thout warrant is required to be infofmed of 
the grounds of his arrest and in bailable cases has . 
right to bereleased on bail. No person can be kcpt 
in policecu'stodyduring investigation for a penod 
exceeding fifteen days, even by an order o f the 
court. No person can be kept on remand by order 
of the court for more than sixty days in any case. 
After the expiry of that period if the chall"n is not 
put up in a court, he is entitle~ to be re l cas~.d on 
bail. Provisions relating to bali have been tlber
al ised and anticipatory bail can be granted in 
certain cases. 

Another major change is the doi!lg a,,\,ay 
with prelimindry inquiry in session:, C .. b~S. The 
powt;rs of revision conferred on superior courts 
cannot be exercised in respect of Interlocutory 
orders . In order to ensure speedy di spo ~(t l c f\.:as.:s 
the provision relating to compulsory stay of pro· 
ceedings on the mere intention of the P;]I~ to 
move for a transfer of the case has been orl)l ttcJ. 
But stay 01 proceedings can be Oblclllll:d from 
superior courts in proper cases. Pro\" is ion has also 
been made !o afford an opportunity to the accused 
to make his representation, ifany, on th~ punish· 
ment proposed to be given after conviction .. The 
provision for demanding security from hablrual 
offenders has been extended to anli~ soc l a l uf· 
fe nders, such as, smugglers. blackmarketeers and 
persons, who default in provident fund contn~u. 
tion or commit offense under the Untouchability 
(offences) ACI etc. . . 

It has been compulsory to gIve a copy ot 
the first infonnation report 10 the infon11ant. Ira 
police officer refuses to record the infonnation, 
the aggrieved party can send it by" post to the 
Superintendent of Police, who will pursue the 
maner. Limits have been prescribed for the du
ration of security proceedings. Such proceed ings 
shall ordinarily terminate, if they arc not con
cluded within a period of six months. In cases 
where the offence is punishable with imprison· 
ment for a period of two years or less, the inves
tigation, irnot completed within six months, can 
be stopped by a magistrate. Periods of limitation 
on a graded scale for launching criminal prose-
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cut ions have been provided in cases not punish
able with imprisonment for more than three 
years. 

Civil Courts 
Throughout India, excepting the " Presi

dency" Towns-Bombay, Ca\cuna and Madras
the District Civil Court is presided over by a 
Dislrict Judge who is also .the Sessions Judge . . 
The Court of the District Judge is the principal 
civil court in the district and exercises both judi
cial and administrative powers. It exercises both 
original and appellate jurisdiction in civi l cases 
and has wide powers under Special Acts, such as, 
Succession Act, the Guardians and Wards Act , 
the Provincial Insolvency Act, and the Divorce 
Act. Thc District Judge has the power of super
in tendence over subordinate courts exercising 
ci\·il juri sdiction in a district. . 

Nex t to the District Judge's court IS the 
rourt of a Civi l or a Senior Subordinate Judge. 
This court has juri sdiction over cases of any 
amount. In the States where there are courts of 
Civi l Judges they have no appellate jurisdiction 
'.\ hereas the courts afSenior Subordinate Judges 
e:o.ccrise appellate power in minor cases. Below 
them are the courts of Subordinate Judges or 
\l uns iffs as they are named in Bihar, Orissa, Uttar 
Pr Jt!t;s !o and Assam . Subordinate Judges exerciSe! 
;!ppcllnte power in minor cases. Below t!lcm al0 
!I.e courts of Subordinate Judges or Munslffs may 
be of Ihe First or Second Class with varying 
juri , diction. Appeals from the SubordinateCivil 
Courts lie, in the first instance, to the Dlstnct 
Court if the amount involved docs not exceed five 
thousand rupees. If it exccf"ds five thousand ru
pees, appe,ls lie to the High Court. Rights of 
sec~nd appeal differ in different States, but there 
is a right of second appeal on a point of law, or 
on account of a substantial defect in procedure, 
c-r when Ihe Court of first appeal differs on a 
question of fact from the court of first instance. 

Small Causes Courts have been established 
iII big towns for the expeditious disposal of cases 
r. O! involving di fficult questions onaw and where 
the amount involved does not exceed two thou
sand rupees, or one thousand rupees, or five 
hundred rupees as the State Government may 
determine. Small Causes Courts follow summary 
procedure and the judgments are not ordinari ly 
appealable though error in law may be rectified 
in revision. 

In some States, Village Panchayats have 
been invested with power to try minor civil cases 
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involving movable property. The decisions of the Panchayats are not appealable. 
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CHAPTER XVI 

Services Under the Union and the States 

How the Government Operates 
Government, whether Union or State, op

erates through its Secretariat. The Secretar
iat,both at the Centre and in a State, is divided 
into Ministries and Departments among whom 
various subjects of governmental activity are 
di stributed according to administrative conven
ience. Each Ministry is presided over by a Min
ister. In most of the Ministries of the Union 
Government there is at least one Deputy Minis
[cr, who is also a member of the Council of 
Ministers. But a Deputy Mini stcr docs not hold 
separate charge ofa Mini stry. Hi s task is to assist 
the Minister, with whom he is associated, in his 
administrative and parliamentary duties and he 
may be compared to a Parliamentary SeCTl!tary 
in Britain; a "Junior Minister." 

Besides the political heads of\'arious Min
istries of Government there are a number of 
permanent officials and clerical staff. At the head 
of each Ministry is the pcnllancnt Secretary, till 
recently a member of the Indian Civi l St:n'ice 
\\Ihich is extinct now with the reti rement of th~ 
last incumbent in March 1980, or Indian Admin
istrative Service, who occupies a posi tion of the 
very highest responsibility and importance. In 
fac t, the Secretary is the key man in thc Ministry 
who helps his political chief to see that the Min
istry works efficiently and in p3rticulardirection . 
The Secretaries have in most cases been so long 
anachcd to their respective ministries that they 
acquire complete grasp o f affairs within theirown 
spheres and provide' 'a pennanent brains trust" 
to the Ministers who are amateurs in the art of 
administration. Then. there are in the Ministry, 
possibly an Additional Secretary, a l oint Secre
tary, a Deputy Secretary, an Under Secretary, 
Assistant Secretaries, Superintendents and many 
others who do merely secretariat work of a purcly 
routine character. Highest and lowest, these non
political agents of administration make up, in 
general , the Civil Service. Their tenure of office 
is permanent and they continue to functi on re-

gardless of political changes. They are outside 
the domain of politics and this is the most im
portant feature of the Civil Service. Lord Balfour 
has given a true picture of the position which 
Civil Servants occupy in Britain and it is appli
cable simi larly to the Civil Service in India. The 
Civil Servants, wrote Lord Balfour, "do not COIl 

trol policy; they are for that very reason an in
valuable element in Party Government. It is 
through thcm, especially through their higher 
branches, that the rransference of responsibility 
from one party or one minister to another in
volves no destructive shock to the administrative 
machine. There may be change of directions, but 
the curve is smooth. "I The Civi l Servants in 
brief, keep the wheels of govcmmenta l macl':ine 
going and ac t as agents for the fu lfilment of the 
policy of the party in offi ce; the policy formulated 
during the election and formall y endorsed by 
Parliament. They are a link between successive 
minis tries, and repository of principles and prac
tices wh!ch .e ,~dure whil.e g~vernments l)lme anJ 
go. Their fl gld neutralIty 111 the party political 
issues is the first code of their official conduct 
and they serve with equal fidcl ity whatever be 
the complcxion of Government. All Civil Ser
vants owe a temporary allegiance to the party in 
power and its programme, no matter what their 
bias or personal conviction. "The first thing," 
observed Viscount Anlee, "a Minister finds on 
entering o ffi ce is that he can depend absolutely 
on the loyalty of his stalT and, on leaving office, 
he will seldom be able to say what the private 
politica l views are even of those with whom he 
has worked most closely."2 
Functions of a Ministry 

The functions of a Ministry may broadly 
be said to be four. First, a Ministry must answer 
for its administration to the public . Adminisrra
tion does not operate !.p the vacuum. Since it 
translates po licy into practice, the policy, which 
has received the approval of the people and en 
dorsement. of the Legislature, must be capable of 

I. 
2. 

InrrOOUClion 10 Bagehor's English Constitution, p. XXIV. 
• 'Civil Servants, Ministers, Parliament and !.he Public , "The Indian Journa l of Public Administration. Apri l-June: 1955, 
p. 96. 
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explaining itself. It means the accountability of 
administration to both ihe Legislature and the 
public. As this accountability is to be etTected 
through those who are responsible for admini
stration, the Ministry must provide to their politi
cal chief all relevant information so that he may 
be able to defend the actions of his Ministry in 
the Legislature and in the public forums. The 
work of the Ministry must. therefore. be con
dueted in such a way and its policy so framed that 
it should be capable of "articulate rational de
fence." 

The second function of the Ministry is the 
drawing up of its policy. Policy. really. is formu
lated by the Cabinet. Butall detai Is of the working 
out of the policy so formulated and all routine 
business connected thereto are left to various 
Ministries of the Government. Very often the 
Ministry may itself suggest proposals within the 
framework of the policy of the government. Such 
proposals may either be the outcome of the Min
istry's own administrative experience or may be 
the result \)f the directions given to it by its 
political chief. Whatever be its origin. the Min
istry prepares the draft of the scheme. works out 
its de tails in accordance with the general policy 
determined by the Cabinet and consults the inter
ests likely to be affected by it. If the scheme of 
the policy cannot be carried out within the frame
work of the existing law. then. it passes into the 
stage of proposals for a Bill . After its approval 
by the Cabinet it is drafted as a Bill to be laid 
before the Legislature at the Centre or in the 
States. as the case may be. The Bill is spon30red 
and piloted by the Minister-in-charge of the Min
istry to which it relates and it is his responsibility 
to see it through. But the members of the Civil 
Service have to remain in attendance in the Leg
islarure to assist the Minister with infonnation 
and advice, whenever he is under fire in the 
House. It will. thus. be clear that even if the 
inspiration of the Bill may have come from the 
Minister. the preparatory work is the task of the 
Ministry and in great part the result of the influ
ence exerted by the permanent Secretary. "The 
second thing a Ministeiwill discover on entering 
office ... • wrote Attlee. "is that the Civil Servant 
is prepared to put up every possible objection to 
his policy. not from desi re to thwart him. but 
because it is his duty to see that the Minister 
understands all the difficulties and dangers ofthe 
course which he wishes to adopt.'" 

l . Ibid. p. 96_ 

337 

Most modern statutes are "skeleton legis
lation_" Legislatures legislate in general terms 
only. empowering the Ministries to give etTect to 
the statutes. The rules and regulations so made 
have the force of law. The Ministry will . prob
ably. concurrently with its preparation of the Bill 
work out regulations and subordinate acts of 
legislation and shortly after the Bill becomes law 
will issue them in the form drafted by the Law 
Department. In the application of the rules and 
regulations to specific cases, the Executive often 
assumes a quasi-judicial role_ Innumerable kinds 
of judic ial or quasi-judicial functions arise in the 
course of administration of public services. par
ticularly those which atTect the individual wel
fare of large sections of the community. In fact. 
the switching over of the functions of the State 
from negative to positive has necessitated it for 
Legislatures to act along two lines especially. In 
the first place. Legislature delegates a certain 
broad rule-making authority to the administra
tion and. secondly. authority is confefLe_<l.upon 
administration, in certain cases to adjudicate con
troversic5. Decisions of these kinds are not truly 
judicial as they do not determine legal rights. 
They are. however. an extremely important 
means by which administration makes policy and 
shapes the nation ' s future within the framework 
of powers agreed to by Parliament. 

Finally. the function of the Ministry is to 
implement policy. When the policy has been 
determined, presented and sanctioned, it be· 
come, the duty of the permanent officials of the 
Mini stry to see that it is faithfully carried out. 
even if the policy is not what they might have 
urged. Sir Warren Fisher cogently explained the 
principles on which Civil Servants in Britain act. 
It will be instructive to quote them here_ Fisher 
says. "Determination of policy is the function of 
Ministers. and once a policy is determined it is 
the unquestioned and unquestionable business of 
the civil servant to strive io carry out that policy 
with precisely the same gcodwill whether he 
agrees with it or not. That is axiomatic and will 
never be in dispute. At the same time. it is the 
traditional duty of the civil servants. while deci
sions are being formulated. to make available to 
their political chiefs all the information and ex
perience at their disposal. and to do this without 
fear or favour, irrespective of whether the advice 
thus tendered may accord or not with the Minis
ter's initial view_ The presentation to the Minister 

1 
I 

---{ 
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of the relevant facts, the ascertainment and mar- . 
shaling of which mai ofien call into play the 
whole orgainsati'on of the Department, demands 
of the civil servant greatest care. The presentation 
of inferences from the facts equally demands 
from him all wisdom and detachment he can 
command ... 4 There is little evidence in England 
of Civil Servants sabotaging the policy of the 
responsible political head of their Depanment. 

R.K. Ramadhyani, writing on the Role of 
Civil Servants, says, "The civil Servant has thus 
the dual role of being the executive for the policy 
of a pany and of being its interpreter; he is also 
in a good measure a maker of policy on its behalf. 
It is mainly in executing the policy of the pany 
that conflict mil)' arise: it can only be secondary 
in making new or subsidia ry policy. A Civil 
Servant, exercising his democratic right of vole 
may have c\"en cast hi s vote aga inst the party 
wbich has come into power, He is now called 
upon to implement the policy of the pany and 
very clearly he is in duty bound to do so, as he is 
not a ruler by himsel f but a public servant . It is 
his duty. therefore. to try to unders tand the policy 
of the pany \\ hich has the mandate of the people 
and to implement il in the most faithful way. If 
he did no t do so he would not be true to the 
democ ratic form of go\'ernment which requires 
that for the lime being the rule of the majority has 
to be accepted by the minority.··s 
Organisa tion of th e Civil Service 

The guiding principles of Civil Service 
orgainsalion are ve ry si mple and obvious. They 
are three: a un ified service, recru itment by open 
competi tion . and classification of posts into in· 
tellectual for policy, and clerical fo r mechanical 
work to be Ii lied separately by separate exami
nation. The division of Ci\'i l Servants into these 
twocalegories is essentia l for the properpcrform
ance and co-ord ination of functions and for mak
ing policy responsive and responsible. In the 
cle rical category may be placed all such work as 
is either of a simple mechan ical kin~ or consists 
in the application of well-defmed regulations, 
decisions and practices 10 particular cases. In the 
other category- intellectual for policy--may be 
placed all such work as is concerned with the 
fo rmulation of policy, the revision of existing 

4. As quoted in Jennings' Cabinet GowrnmVtt; pp. 114·IS. 
S. Hinduslan Times. New Delhi, May 10, 19.57. 
6. Th~ Theory and Practic~ o/Modern Gowrnment. p. 767. 
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practice of current regulations and directions, and 
the orgainsation and directions of the business of 
government. 

The administrative class is pivotal and di
reeting class of the whole Civil Service. " They 
are responsible," as Hennan Finer says with 
reference to the Briti sh administrative class, "for 
transmitting the impulse from thei r political 
chief, from the statutes and declaration of policy, 
through the rest of the service and out to the 
public. " 6 On this class rest, in India as in Britain, 
the responsibilities for fom1Ulating departmental 
policy and for controlling and directing the vari
ous Ministries. They arc a body of advisers who 
find solutions that ari se outside the norma l rou
tine of departmenta l work, supply suggestions 
which may foml the ingred ients of supreme pol
icy and interpret regulations applying to difficult 
cases. The Directive Principles of State Policy 
enshrined in the Constitution, the realization of 
the objective of a \Velfare State on a socialistic 
pattern and the prodigious effort involved in the 
proper execution ofFivc-Year Plans have created 
new responsibili ties and onerous tasks for the 
whole adm inistrat ion and particularly for the ad
ministrat ive class. Thei r dut ies ha\·e become all
comprehensive and embrace planning. control 
and gu~ance of the entire economic as well as 
social life of the nation.7 "When it becomes the 
central purpose and justi fi cation of govem
ment, , . wrote Sukhthankar, lhe then Cabinet Sec· 
rClary, "while adhering to democrat ic va lues and 
methods to find a rich soc ial and economic CO Il

tent for freedom to bring about equalityofoppor
tunily for all and 10 secure the maximum deve l
opment of the human and materia l resources of 
a vast country, the administration faces new and 
immensely vi tal tasks." These new and im
mensely vital tasks ' 'require the proper develop
ment of new arts of what may be called socia l 
and economic engineering. "8 

For the efficient pcrfomlan("e of these 
heavy and arduous duties the administra tive of
ficers must necessarily possess a tra ined mental 
equipment of a higher order, capable of ready 
mastery of complex and intricate problems. They 
must also possess vinue of human sympathy. 
Prime Mini ster Jawaharlal Nehru reminded his 

7. Introduction to Public Administration in India, Report ora Survey by Paul H. Appleby. 
S. Govind Ballabh Pant, "Public Servant in a Democracy," published in the Indian Journal of Public Adminislrafjon. 

July-September 19.5.5, p. lSI. 
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audience consisting of civil serVants at Kuroool, 
on December 9, 1955 of the exact purpose of the 
Services. "The Services". he explained, "as 
their name -implies are supposed to serve, obvi
ously. Serve . who ?-society, the people, the 
country. Why [say this, because the test, always, 
has to be how far the Services, whether as a whole 
or any individual membcrofthem are serving the 
lar ger causes that society has, that the nation 
has. ". The qualities exactly wanted in public 
servants must, therefore, be : initiative and enter
pri se, planning and organizing capacity, effi
ciency, honesty, loyalty, political neutrality, 
width of social outlook and the spirit of social 
service. 

The British Civil Service is world famous 
for its political neutrality, impartiality and integ
rity. "The characteristic which has long been 
recognised in the. British administrator," ob
served the Report of the Committee on the Po
litical Activities of the Civil Servants, "and ex
tolled as a special virtue is his impartiality and, 
in his public capacity, a ,ltind untinged by politi
cal prepossession." But this traditional concept 
of political neutrality is undergoing, as S. Lall 
observed. " radical change under the 'mpact of 
many factors some of which are common to all 
nations and others special to under-developed 
countries like India. The concept is being rapidly 
transformed, without a conscious realization and 
neutrali ty to a positive, non-partisan participation 
in the management of country's affairs. "10 The 
process of decision is,no longer exclusively c~n
fined to the Ministers. It is diffused over the entJre 
system of Government. The Ministers may ulti
mately mould and shape policies, but all such 
policies are being constantly readjusted "in a 
seamless webofa multiplicity of agencies." This 
complexity and dispersal of the decision-making 
process in the scale and scope of governmental 
activities (particularly in matters of welfare and 
State enterprise), the pressure thrown up by the 
democratic processes involved in the estab
lishment of an egalitarian society and the increas
ing complexity of modem society. "The higher 
echelons of the Civil Services today not only 
advise and assist the Ministers in the fonnulation 
of policy; they indirectly influence decision." 
The dichotomy of the governmental process into 
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politics and administration, i.e, 'decision' and 
'execution' no longer exists. 
Committcd Bureaucracy 

In his presidential address to the All-India 
Congress Committee's Calcutta session in De
cember 1972, Shankar Dayal Shanna (currently 
Vice-President of India) described the present 
administrative machinery as being ill-suitedtobe 
an effect ive instrument of social change. He 
dwelt at length on the need for a complete over
haul of the administrative machinery which, he 
said, Hdoes not have the necessary commitment 
and perspective" for putting through a plan for 
"the socialist transfomlation of our people's 
lives. "11 \Vhile c.ommending the statement.on the 
economic poli cy to the Subjects Committee of 
the Congress on December 27, 1972, the Plan
ning Minister, D.P. Dhar, enunciated its Hfun_ 
damental objective" as increased production in 
agriculture and industry. This process, he said, 
should go hand in hand with soc ial justice. "We 
make a commitment that production in both the 
sectors has got to be achieved in a stipulated 
period. And for this we must not depend upon 
bureaucracy." Many results in the past, Dhar 
explained, " got bogged down in the quagmire of 
bureaucratic corruption and inefficiency. in spite 
of clear enunciation of objecti ves ,'>l2 On the 
penultimate day ofthc Congress plenary session, 
December 28, 1972, the Prime Minister, Mrs. 
Indira Gandhi, stressed the need for administra
tive refonns, emphasizing that a system inherited 
from colonial rule could not keep pace with the 
changed mood of the nation.') 

Clearly, an admini strative structure that 
served British colonial needs is no longer rele
vant, but it makes no plea for a committed bu
reaucracy. A committed bureaucracy is possible 
only in a totalitarian regime, for a committed 
administration and democratic procedures are 
directly incompatible. Commitment in this con
t .. t means a dedicated endorsement of whatever 
is prescribed by the party in power. But th~ most 
significant aspect of a democrat,c system IS that 
it allows for an alternative government. A com
mitted bureaucracy will then mean that the entire 
bureaucratic set-up would have to go with every 
change in the party complexion of the govern
ment. A politically neutral administration, re-

9. Published in the Indian Journal of Pu.blic Administration, October-December 1955. p. 289. 
10. "Civil Service Neutrality," Indian Journal of Public Administration, January-March 1958, p. 1. 
11. Indian Express. New Delhi. December 27, 1972. 
t2. The Times of India. New Delhi, December 29, 1972, 
13 . The Statesman. New Delhi, December 30, 1972. 

1 



340 

sponsive to the policies prescribed by the pany 
in power is quite a ditTerent thing from the kind 
of commitment which has been fashionable with 
the Congress leaders to demand from all sections 
of the government including the JUdiciary. The 
Congress Parliamentary Pony executive set up a 
ninc-member committee "to consider problems 
o f administration and suggest remedial measures. 
The Committee could not complete its labours 
before the Congress went out of office in April, 
1977. Obviously, the emphasis of the Committee 
would have been on "commitment. ' · But in de
mocracy, no party remains in power perperually 
and the concept of a committed bureaucracy 
presupposes that the admini st ration is not at the 
d isposal o f any party other than onc in power. 

Classification of Services 

In countries with a federal polity, it is usual 
for the C.:ntral Govcmmcnt and the Governments 
of the constituent uni ts to have separately o rgan
sied sen 'ices for the admi nistration of subjec ts 
falli ng w ithin their respect ive spheres of j urisdic
li on. In Ind ia , too, there arc two sets of serv ices, 
Centra l Services and State Services. The Central 
Sen'ices are concerned with the lldminist ration 
of Union subjects, such as, Foreign Affairs, De
fenc e, Income Tax, Customs, Posts and Tele 
graphs etc., and the officers oflhese services a re 
exclu, i\·ely in the cmploy of the Union Govem
ment. The subjects wi th in the jurisdic tion o f the 
States , such as public order, loca l Government, 
educat ion, public health, agricul ture , land reve
nue, vete rinary, etc.,are administered by the State 
Services and the officers of thse services are 
exclusively in the employ of their State Govern
men ts. 1r1 addition to these two classes of Serv
ices, the Constitu tion also provides for the AII
India Services, a fonn of personnel o rganisa tion 
which has no parallel in any other federal country, 
except Pakistan. The All-India Services are com
mon to the Union and the States and are com
posed o f officers "who are in the exclusive em
ploy o f neither and may at any time be at the 
disposa l of either." The Constitution at its com
mencement named [Wo such Services, the In
dian Administrative Service and the Indian Po
lice Service." It is further provided that other 
All-India Services, including an All-India Judi
c ial Service,I 5 may also be created by Parliament, 
if the Council of States (Rajya Sabha) declares 
by a resolution supported by not less than two-

14. Article 312 (2). 
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thirds of the members present and vo tingJ hat it 
is necessary or expedient in the national interest 
to do so. A resolution was adopted by the Council 
on December 6, 1961, to the etTeet that it was 
necessary and expedient to the national interest 
that Parliament should by law pro~ide for the 
creation ofIndian Forest Service and it was con
stinlted with etTect from July I , 1966. In 1965 the 
Council approved the setting up an Indian Agri 
cultural Service and the India n Educational 
Service. Although both these Services have not 
so far come into exi stence. but it does indicate 
the trend of administrati ve th inking in the sixties. 
"It is curious", says S.P. Aiyar, that " serv ices 
which had been abo li shed bccause they were 
considered to be the c reations o f an imperial 
power and runn ing counter to the genuine spirit 
o f provincial autonomy wen! ag2.i n sought to be 
resurrected.' 16 

Ambcdkar cxplained in the Constituent 
Assembly the reasons for making this extr30rdi
nary provision for the creation o f All -Ind ia serv
ices part icularly the Indian Admini strative Serv
ice. He said, "The dual poli ty which is inherent 
in a federal system is fo llowed in all Federations 
by a dual service. In all f'edcrations there is a 
Federal Civil Serv ice and a State Civil Service. 
Till Indian Federation, though a dua l polity, will 
ha\e a dual service, but with one exception. It is 
rccogni~cd that in every country there are cert ain 
posts in its administrative sc t-up which might be 
ca lled stra.tegic from the point of view of main-
taining the standard of adm inistrat ion ....... There 
can be no doubt that the standard o f admini stra
tion depends upon the c" libre of the Civi l Ser
van ts who are appoin ted to these strategic 
posts .. ...... The Const itution provides that without 
depriving the States of the ir right to form their 
own civil service the re shall be an all -India Serv
ice recruited on All - India basis with common 
qualifications with uni fo rm scale of pay and 
members of which alone could be appointed to 
these strategic pos ts throughout the Union." The 
members of the Ind ian Admini strat ive Service, 
therefore, man administration bo th at the Centre 
as well as in the States. Referring to three Ali-In
dia Services-Engineering, Medical and For
ests-4he Hom. Minister, Lal Bahadur Shastri, 
saidatTirupati on September 25,1962, thatthese 
three proposed services were being constituted 
to bri ng about homogencity and unity in the 

15. Anic\e 312 (1) as amended by the Constitution. (Forty-second Amendment) Act, 1976. 
16. Mahcswari, B.L. (Ed.), Centre-Slale Relations. p. 200. 
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administration. This was one of the recommen~ 
dations, Shastri added, of the States Reorganiza
tion Commission17 The States Reorganisation 
Commission having bowed in 1956 before the 
demand for lingui stic States, it sought to counter 
any tendency therein fordisintegration by recom
mending new All-India Services. The Govern
ment of India zealously pursued it and made the 
State Chief Ministers to agree at a special 'inte
gration' conference in August 196 1, to thecrea
tion of three All-India Services-Engineering, 
Medical and Health and Forest-butthey resisted 
the proposals for a fourth, for Education. The 
All-India Services,thus, came increasingly to be 
s~en as a great force in national integration. 

But aftet the 1967 Gcneral Election, the 
spirit for more State rights took a concrete shape 
when the Tamil Nadu Government appointed the 
Rajamannar Committee to examine the entire 
relationship that should subsist between the Cen
tre and the States in a federal set-up with refer
ence to the provisions of the Constinltion ofIndia. 
The Rajamannar Committee Report (1971) d", 
voted one full Chapter to the Ci vil Services in 
lridia. It regarded with apprehension the nature 
of Article 312 which docs not provide for con
sultation with the States prior to the passing of a 
resolution by the Council of States (Rajya Sabha) 
for the creation of an All-India Service, or at any 
other stage before constituttng such a service. 
The Committee's main grievance was that Arti
cle 312 gives complete and final authority to the 
Union Government which can, if it so chooses, 
brush aside any suggestion made in that respect 
by a State Government. The Committee quoted 
with approval the views of the Study Team of the 
Administrative Reforms Commission that in a 
federal set-up "to have an All-India Service that 

. serves the needs of the States but is controlled by 
the Union is an unusual feature." The Committee 
also recalled the statement made by the Joint 
Parliamentary Committee (1934) that the exist
ence of All-India Services was incompatible with 
provincial autonomy. 
The Indian Administrative Service 

The Civil Service in India may be divided 
into three categories: the All-India Services, the 
Union Services, and the State Public Services. 
All-India Services are those specified in Article 
312 (a) of the Constitution, namely, the Indian 

17. The Tribune. Ambala eantt, September 27. 1962. 
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Administrative Service and the Indian Police 
Service. A few more have since been created. 
Union or Central Services include services· in the 
various administrative departments of the Gov
ernment of India such as the Indian Foreign 
Service, the Indian Revenue Service, the Indian 
Audits and Accounts Service, the Indian Rail
ways Service, and the Indian Posts and Tele
graphs Services. There are several engineering 
and other ministerial services. 

The successor to the Indian Civil Service, 
the " steel frame" of the British Indian admini
stration, is the Indian Administrative Service. 
The control and management of the Indian Ad
ministrative Service (lAS) as S.B. Bapat ex
plained "is necessarily a joint co-operative af
fair. "18 The Service is organsied in the form of 
a number of LA.S. cadres for each State. Recruit
ment to the Service is made by the Union Gov
ernment on the result of a competitive examina
tion conducted by the Union Public Service Com
mission. The officers recruited are allotted to 
different State cadres. The strength of each cadre 
is so fixed as to include a reserve of officers who 
can be deputed for service under the Union Gov
ernment far one or more "tenures" of three, four 
or five years before they return to their State 
cadre. This arrangement is claimed to have the 
advantage of having at the disposal of the Union 
Government the services of officers with first
hand knowledge and experience of conditions in 
the States. And the States have officers, after their 
return to the State cadre, who are fully familiar 
with the policies and programmes of the Union 
Government. 

There is yet another distinctive feature of 
the Indian Administrative Service. It is a multi
purpose Service composed of' 'generalist admin
istrators" who are expected, from lime to time, 
to hold posts involving a wide variety of duties 
and functions. At one time they may be respon
sible for the maintenance of law and order, at 
another time for the collection of revenue, regu
lation of trade, commerce or industry, and still at 
another they may be engaged in welfare activities 
like education, health, labour and development 
and extension work in agriculture ar.d reconstruc
tion. Thus, the administrators get a general train
ing in more or less every branch of administra
tion. There iue two definite advantages of such 
a system of service. According to the arguments 

18. • 'The Training of the Indian Administrative Servicc" . The Indian JOllnlol of Public Administration, April-June 1955, 
p.1I9. -
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of Macaulay and Jowett, it is a better qualification 
for intellectual work than a special training, and 
that success in such a kind of training is likely to 
indicate desirable qualities of character. Sec
ondly, it accounts for the liberal outlook of the 
administrators. 

The method of recruitment to the Indian 
Administrative Service, the Indian Foreign Serv
ice and the Indian Police Service combines a 
written examination of high standard. Till re
cently the written test included compulsory pa
pers and a number of optional papers, the precise 
mix being different for Indian Administrative 
Service and the Indian Foreign Service on the one 
hand, a nd the Indian Police Service on the other, 
selected from a group so made as to compel the 
candidates to go outside the range of subjects 
which they might have studied 3t the university 
level. The written examination was followed by 
a sea rching personality test. Candidates had to 
secure a certain minimum percentage of marks 
in the aggregate of compulsory and lower op
tiona l papers before they could be ca lled for 
interview. For a period. it was the rule, that a 
candidate could be fail ed on personality test 
alone. A change was subsequently brought about 
and the interyi c;w marks were simply added to 
thos ~ of writlctl papers. This mcthod of rec ruit
ment , Jccording to S. P. Bapat, ensured that the 
youngmcn recrui ted to service ' 'possess not only 
a high le vel of intciligencc and academic learn
ing, but an adequate measure of the qualities of 
person ~t1ity and character, such as, discernment, 
cla ri ty of thought and express ion, intellectual 
integrity, self-confidence, self-possession, 
breadth o f outlook and sense of moral and social 
values-qualities which must be looked for in 
persons ho lding responsible, administrative po
sitions in any democratic welfare state." 19 

The scheme of examination hitherto fol
lowed has undergone a substantial change since 
1979, pri marily asa result of administrative com
pulsions. In 1976,30,739 candidates applied for 
679 vacancies in the Indian Administrati ve and 
Indian Police Service and the non-technical 
higher Central Services. Out of .this number 
17,645 candidates appeared at the examination 
out of which 1,157 were declared qualified for 
the interview and as a result of that 679 were 
finally declared recruited to these Services in 
accordance with the vacancies in each. 

in order to get out of the difficulty of 

19. Ibid. 
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growing number of candidates when the vacan
cies were limited to around 700, the Kot:~ari 
Commission was appointed on Recruitment Pol
icy and Selection Methods in 1974. The Com
mission submitted its report in 1976 and recom
mended, which was accepted by the Government, 
a new scheme of examination consisting of two 
parts: a preliminary examination (objective type) 
and the Civil Service main examination which 
includes a written examination and interview. 
The preliminary examination, consisting of one 
compulsory and one optional papers, serves the 
purpose ofa screening test. For example, in 1979 
out ofa total of67,500 candidates at the prelimi
nary test well over 60,000 were weeded out and 
in 1980 out ofa total o f 65 ,000 cand idates 9,000 
were declared eligible for the main examination, 
In 1981, roughly 8,600 wrote the C ivil Service 
(Main) Examination. According to the UPSC 
Report 2.29 Lakhs applied for the Preliminary 
Examination and only 1.10 Lakhs (aboUl a tenth 
o f the number) appeared for the examination, and 
o f it 11,250 qualified fOrlhe Ma in Examination . 
As regards the academic background of the aspi
fants to the I.A.S. in the reccnt years they have . 
ranged from the professionally qua lified li ke 
Chartered Accountants, Engineers from ITIsand 
evcn M.I3.IlS. fro m prestigious institut ions to 
doctoA)tes in diITerent discip lines. The first 
ranker in the LA .S. for 1990 \\-'as on Engineeri ng 
graduate from the IlT, Madras. This shows w hen 
there are a multi pI icily of career options available 
in today's context, unlike the early Fifties and 
Sixties, the lAS. is st ill considered a coveted 
Service. The success fu l candidates at the Pre
liminary test sit for the Main Exam iTiation con
s isting of eight Papers and an interview. Of these 
eight papers, English, one language and General 
Studies (consisting of two pape rs) are compul
sory and a candidate has an option to se lect two 
other subjects out ofa long list of subjects taught 
at the Universitics. 

What the administration rca lly needs today 
is leadership. "Leadership in administration," 
writes K.N. Butani, " translated into practical 
realities, implies that leaders must have 'spring' 
and vitality in them to be able to top the immense 
potentialities of human endeavour for creative 
activity. By dash, enthusiasll), and zest for work, 
they should be able to infect the entire team they 
command with a pioneering spirit of endeavour 
and towards feats of administrative achieve-

., 

" 
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ment."'" It, therefore, makes it imperative that 
men of the special merit who exhibit attributes of 
leadership by their decisiveness and dash at in
terview should be recruited in the administrative 
service. Mere possession of academic qualifIca
tions and passing the written examination is not 
enough. Interview unfolds the depth of a candi
date and his potentialities in meeting situations 
and resolving matters which his diverse duties 
entail. There is. consequently, no merit in the 
argument about the futility of interview test. 

But the Administrative Service has neither 
been able to maintain the high standard of quality 
for which it was reputed nor is it able to attract 
yo.ung shoots possessing the qualities an admin
istrative officer must essentially possess-judg
ment, sQ'Voir faire. insight and fair-mindedness. 
The Service docs not attract the youngmen who 
attain front rank eminence at the Universities. 
There is a "Oight of quality personnel", as S. P. 
Aiyar puts it to the private sector, where salaries 
are handsomely lucrative. perquisites attractive, 
amen-itives many, and there is freedom from all 
kinds of political prcssure .21 

This apart, the Administrative Service has 
not been able to strengthen the foundation of the 
Service. Political environment of the count1)' has 
never allowed conventions and nonns of admin
istrative beh3viour to evolve . The plague spot is 
the endless efforts of all State Governments to 
increase the quota of promo tees from their own 
service and, consequently, diminishing the per
centage of direct recm its to enter the sen·icc 
through the competitive examination. Another 
inroad was made by the special recruitment in 
1956 and the short service commission personnel 

. of the Armed Forces in 1962 to be followed in 
1971, on the basis of a simplified three-papertest. 
The Study Team of the Administrative Commis
sion observed in its Report that as a result "of 
this heavy dilution, the lAS has lost, or was ne\'er 
allowed to develop its character." 

But the worst aspect of the policy-making 
in personnel administration is the decision of the 
Government to accept the introduction of all 
regional languages, included in the Eighth Sched
ule to the Constitution, as the media of examina
tion, Until 1969, the only language allowed was 
English, After that the Union Public Service 
Commmissio"",3ccepted regional languages as 
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media of examination in two subjects, essay and 
general knowledge, Not more than one out of 10 
candidates was found to use an Indian language 
instead of English in these two papers. The Union 
Public Service Commission had been insisting 
on a gradualist approach to the switching over 
to Indian languages, even if only as an option to 
begin with. 

This gradual ism was not intended to ob
struct the fulfilment of the official commitment 
made in 1969 to promote the use of Indian lan
guages in the Union Public Service examinations 
nor of the recommendations to the same effect 
made by the Kothari Commission, appointed in 
1974 at the instance ofth. Union Public Service 
Commission and in consultation with the Union 
Government. The Union Public Service Com
mission's policy of graduali sm aimed at doing 
enough spade work without endangering the 
standards not only of the examinations and of the 
services whose key personnel the examinations 
supplied and on which riveted the general ad
Itlinistration of the whole country. 

When the Janata Government, with strong 
pro-Hindi and anti-English eiemenlo;;. came into 
power, it decided to rush things during its term 
of office and accepted the Kothari Commission 
proposals and offered candidates the choice of 
writ ing all their papers in an Indian language. if 
they wished to, The Union Public Service Com
mission conducted its first Central Service ex
amination (a collective name for all types of 
administrative examinations) in 1979. According 
to the Chairman of the Union Public Service 
commission, Dr. M.B. Sahre, out of7,500 candi
dates who took the main examination, after 
weeding out 60,000 at the preliminary examina
tion, only 14 percent chose to write their papers 
in an Indian language; 86 per cent opted for 
English.22 In 1981 roughly 8,600 candidates 
wrote the Civil Service (Main) Examination and 
as the Union Public Service Commission Report 
for 198 I -82 presented to Parliament in March 
1983, revealed that there was poor response to 
the option to answer papers in the regional lan
guages. Tamil Nodu and the Hindi region both 
scored poorly, though their record was a shade 
better than that of most other langUages. Overall, 
the number of candidates writing their public 
service examination in the regional languages is 

20. •. Leadership in Administration". The /ndifm Journal of Public Administration, Octobcr:Dccember. 19:56. 
21 . Maheshwari. B.L. (Ed.), Centre-State Relation.r. p. 208. 
22. 12 per cent comprised Hindi-users and 2 percent the remaining languages-34 candidates used Telugu, 26 Bangia, 13 

Tamil and 8 MaJayalam. 
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negligible. 
These figures establish that the demand for 

"indigenisation" has no effec tive support trom 
the candidates, who prefer, in the main, to go on 
using English. The demand for" indigenisation" 
really comes from the State Governments, all of 
which nurse a grievance about their States being 
"under-represented" in the Central Services and 
which see the use of Indian languages in the 
Union Public Service examinations as the short
cut to recti lYing that "imbalance". In the ab
sence of some kind of standardization or equiva
lence in multi-lingual marking that is acceptable 
to all the language groups, the use of Indian 
languages wi ll lead to all the chauvinistic mal
prJclices and each State Government will seck 
10 pack the Sec"Yice with entrants speaking the 
language of the State. This will mean, according · 
to a former member of the Uni on ?uhlic Service 
C01llJ11issiun, "the funeral of the All-India Serv
ices." 

Some members of the Council of States 
(Raj)". Sabha) demanded, in a discussion on the 
19i7· 78 Union Public Service Commission Re
port, change in the existing examina.tion and 
recruitment methods used by the Commission. 
The Members who made this demand believed 
Ihal !he present system of choosing entrants fa
vourcd those who b~longed to the "urban elite." 
Thei r contention was that the mode of examina
tion and recruitmen t should be so designed that 
la rge number o r intelligent youngmeo and 
women from the rural areas might be able to join 
the ;,la in administr:Jtive services. One of the rea
sons that weighed with the Jallata Government in 
permitting the option to use Indian languages for 
all the papers in the Central Services examina
tions was precisely to reduce the dominance of 
the ··urban elite" in the Union Public Service 
Commission examinations. In 1977, the two-day 
Conference ofChai nnen orState Public Service 
Commissions made an identical recommenda
tion. 

There can be no objection in principle to 
the recommendation that the recruitment to the 
superior Central and State Services $hould be on 
the basis of "intrinsic merit and potentiality" 
rather than articulation and sophisticated man
ners. But the ideal aimed at lowering standards 
to encourage rural entrants bristles with too many 
fallacies to create a sU·ong·and independent corps 
of civil servants capable of handling dimcult 
situations, often taking unpopular decisions, re
sisting populist pressures and wisely advising 
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politicians on the most effective course. 't. W8S, 

indeed, a welcome step when interviews were 
placed at par with the wrinen examination, 
thereby depriving candidates from upper-class 
homes and English medium schools of their in
itial advantage. There is likely to be more depIc
tion ofthe urban groups with the full penetration 
of regional languages as a medium ofinterviews. 

Hitherto the age limits for recruitment were 
21 -24 years. The Janata Government raised it to 
21-28 years ostensibly to benefit boys and girls 
for rural areas, who start education later than 
urban boys and girls. Since then the tinkering 
with the age limit had taken place arbitrarily, and 
in a surprising move the Narasimha Rao Go\"ern
ment decided to raise the upper age limit for the 
Civil Service Examination to be held in 1992 to 
33. The Kothari Comm inee which wenl into the 
question of age limit sidd that the enlire process 
of exam ination" should en"sure identi ficat ion of 
the reall y capable among the competing candi 
dates and that the interest of these candidates 
would be adequ2!ely protected by having the 
upper age limit at 26 years with the lI sual relaxa
tion for !he Scheduled Caste and the Schedule 
Tribe candidates. Even in respect of number of 
attempts the Kothari Commission strongly urged 
that) it must be reslliclI.:J 10 two. Ttl\! Publi~ 
Services (Qu3liti cations fur recruItment) COIll

mittee appointed by the Government as early as 
in 1955 had said that tile mental quali ties as also 
the personality can be tesled in one or at the most 
IWo examinati ons. E:-.pert opi mon al so suppons 
the view th:H the innate mental and analytical 
qualities may 3t best be tesied in the fi rst t"\vo or 
three examinations. Why exactly the number o f 
permiss ible attcmpts shOl:ld have been raised 
from three to four is again unclear. Ad hoc ism in 
a man.er of sllch vital importance must be given 
up. 

Th:! rise in age d~feo.ted the bas ic idea of 
"catch !hem young" as a pro: . .'ess of recruitment 
in the civi l servi ces. The study made at the Lal 
Bahadur Shastri Nat ional Academy of Admini
stration made in 1982, revealed that most candi
dates selected forthe Indian Administrative Serv
ice in recent years had a "national outlook," the 
average age of the probationer being 27, some of 
them tended " fixed opinions" and it occasion
ally became difficult to "mould them into the 
ethos o f the service. A large numberofcandidates 
clearing the examination, taking the age of re
laxation, were already married with two or three 
children. They no longer had the vigour and 
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enthusiasm one finds in those belonging to the 
age group of20-25. They also lacked stamina and 
strength to undergo tough training and initial 
hardwork; they become risk conscious." This 
apart, they w~re more vocal, articulate, assertive, 
prone to defy authority and discipline and some
times leading to gross misbehaviour which 
caused incalculable damage to the administrative 
system.2l 

Paralysis of 8ureaucracy 
An honest and efficient bureaucracy is an 

important and indispensable limb of a sound 
administration. Lord Macaulay tersely state this 
bare truth when he declared in British Parliament 
that " the character of the Governor-General (of 
India) is less important than the character of the 
Administrator by whom the administration is 
carried. It Under a parliamentary system of gov
ernment the character of the Minister is less 
important than the character of his civil servants. 
The civil services provide the framework of the 
administration of lhe country. The Ministers 
make policy decisions. In aniving at these deci
sions and looking to the consequences, they may, 
if they choose, seek the ad,'iee of civil servants. 
but the ultimate decision has necessari ly to be 
that of Ministers. It is" however. in the area of 
implementation of these decisions that the role! 
of administrators and olher civi l servants is of 
great signi ficance. A fe eling of confidence in 
civil servants is one of the essentials for drawing 
the best out of them . It had. to be ensured that this 
confidence is not impaired for the civil services 
keep the government as a going concern. It cor· 
rects the risks involved in dec isions taken under 
pressure with its expenise and ascertainable 
knowledge. It oils the machinery of politics by 
relating the popular will to what a detached and 
disinterested experience indicates to be practica. 
ble. Its authority is that of in fluence, not that o f 
power. It indi c~ltcs consequences but it does not 
impose commands. Patel realised it and Nehru 
eventually veered round to the point of retaining 
the Indian Civil Service. They strove to enshrine 
the structure of an independent, impartial and 
irremovable civil service, a British legacy, in 
various provisions of Part XIV of the Constitu-
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tion. 
[n the Nehru era all the proprieties and 

nonns of minister·administrator relationship 
were maintained, though at occasions they too 
played favourites. They all operated on a limited 
canvas and the bureaucracy's capacity to fight 
back, to repair the damage, to restore the sanctity 
of the confidential reports and to uphold the 
noons of seniority remained, in the main, intact. 
In the States, however, the conditions were not 
ideal and a few of the officers, for example, N. 
Banerjee in 8iharand Dr. Nabogopal Das in West 
Begal, were compelled to resign in sheer disgust. 
But such occurrences were then exceptions rather 
than the rule, not v;ce~versa. as seems to be the 
case at present. 

Now there is paralysis of bureaucracy and 
erosion in the morale of civil servants. A survey 
of administration reveals a painful study. Bar
renness of ideas pervades civil service, the old 
dedication and efficiency have vanished, initia
tive is totally lacking, integriry and probity re
main merely shadows of their past reality and 
general overall flabbiness and sycophancy pre
vails. To cover up their errors and misdeeds the 
political bosses make civil servants a target of 
attack for any shortfalls or mishaps in the admini
stration. \Vhen they use harsh and unrestrained 
language to de.:igrate civil servants in the open 
it , is not realised that such behaviour not only 
sullies the imageofcivil seryice but also seriously 
affects the capacity of officers, especially at the 
district le"el, to deal with piquant situation and 
difficult issues involved in matters ofadministra
tion. Vallabhbhai Patel gave a note of warning 
in the Constituent Assembly when he said, 
.... ... ... as a man of experience I tell you, do not 
quarrel with the instruments with which you want 
to work. It is a :'ad workman who quarrels with 
his instruments. Take work from them. Every 
man wants some sort of encouragement. Nobody 
wants to put in work when e\·eryday he is criti
cised and ridiculed in public. Nobody will give 
you work like that. "24 

. This parlous State of administration is a 
two-fold problem. First, the quality of bur cae racy 
has been diluted over the years due to the decline 

23. On October 4, 198 1, during a trek to Badrinath as part ofttnining, V.K. Singh, a probationer, was allowed to have got 
drunk. misbehaved "",jlh a woman colleague and even brandished with the fire ann. His male colleagues, wh~ were eye 
witnesses, overpowered Singh before he could do more harm. Singh had earlier "withdnwn" from the National Defence 
Academy, Kh3dkwasla. The Director orthe Mussoorie Administrative Academy, P.S. Appu, reponed the matter to the 
Ho~.e Ministry, and insisted that the least ought to be done was to tenninate his probation. The Home Ministry, under 
pohtlcal pressure (ried LO shield Singh, thus impelling the Director to seek premature retirement in prolesL 

24. COllSlitueni Assembly Debates. Vol. X, pp. 42 cr. ' " . 
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in the standards of education. inroad on admin
istrat ive serv ices made by special recruitment in 
1956, 1962 and 197 1, job reservation man ia, 
ra ising the state service quota from 25 to 33 per 
cent with a still more clamour afri se, as particu
la rly in Uttar Pradesh and a ll thi s leadi ng to class 
exclusiveness, overstaffing, unionisation and 
pro liferat ion of inscrvicc ri valr ies. There is yet 
another factor and it has proved to be very 
harmfu1. during the British regime the suprem
acy o f tbe Indiall Civil Scrv ict:s was an undis
puted fac t. It was accepted by othe r " Imperial 
Services as a matter of course. But in Indpcndent 
India the Indian Poli ce Serv ice did not accept the 
supremacy of the Indian Adnubstratllve Service. 
It was rather made the target of attack and abuse. 
Apart from the strnggle between the two AII · ln· 
dia Serviccs for sharing in the plumb jobs. the 
class and caste antagonism has seriously embit
tered th eir relation an(; created bJ d hl ood through 
the entire bureaucrat ic labyrinth . No less impor
tant is the sharp controversy bct\veen the gener
elli s! and the spcl: ialists. 

The se(.'ond prohlem is the anxic~' of the 
poli tici3ns to bend the civil serv ice to their will 
and there has been no dcanh o f hi gh-ranking civil 
servants enthusiasticCllly will ing to do the p0l it i
cian's bchest for unworthy motives o f the ir own. 
This phenomenon is not of re-cent origin. though 
it reached its apogec during the last f~w years It 
(irst appeared in thc States and its pacesetters 
were Pratap Singh Kairon in Punjab and B~k<;,hi 

Ghulam Mohammed in Jammu ami Kashm ir. 
Both Kairon and B' kshi had no respect for inde· 
pendent, honest and effi c ient ad'11 inistralOrs. 
They loathed rules and rcguintions ami disdained 
the cardinal principle of adm in i s ~ra ti on in a 
democratic set-up that the civil servan t' 'acts as 
the hands and feet o f the minister and and the two 
must work in unison." They regarded them as 
toe Is and expected secretarial norings which 
should conform to their aims. Those who suc
cumbed had their rewards; coveted assignments, 
important postings, out-of-tum promotions and 
sharing the spoils. Those who hesitated to fall in 

. line had to pay hcavy price-lransfe r to incon· 
vC':1icnt positions and out of way places tanta
:7i.ount to demotion, or transfer without any as
signment or were asked to proceed on leave, 
w ithholding o f promotions and even suspension. 

-- The Kairon·Bakshi cul ture soon spread to 
o the r States. The forces unleashed by them were 
strengthened further by the political instability 
ushered by the Fourth General Election in 1967 
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and the growing infighting within the Congress 
Party in States where it had managed to remain 
in power. Attempts were made to politicise the 
service and to identify some offi cials with one or 
the other of the political part ies. The downfa ll 
drift thereafter was swi ft and was alsq dangerous 
in consequences. The well- entrenched prac tice 
that prevai ls now is that on the evc of election 
there arc mass transfers of admi nistrative heads 
of districts as also of pol ice offi cers. These trans
fers are made on the assumption that some of 
them are regarded as marc pliable and amenable 
to the wishes o f the pa rty bosses. In , imple words, 
it means distrust of some public servants and 
expression of great confidence in others. This 
confidence or lack o f it has nothing to do wi th 
meri t, imparti ality or efriciency of the offi cer 
concerned. It is a question of the equation he is 
like ly to establish with his new masters and this 
in tum is infl ucrced by huw rdf he lwd involved 
himself with the prev ious Governmcnt and how 
far he is prepared to fall in linc with the ncw one. 
\Vith the change in the complexioll of Govcrn
m en t the Sccrctari eo;; to the GO\'<.TI1I1H"n! :1rc a l ~o 

changed: somctimes wholesale . In common par
bnce it is describcd as "shnkc up". The fluctu
ating fortunes of parties cffect the f,) rtllIl CS of 
indi\'idual officers and pl ay a vital role in their 
careers . They would. therefore. instl:<1d of con
centrat ing on the discharge ofthcir offi cial dUli C's , 
get engrossed in playing their part to help one or 
the other political groups. The civil servant bc
come!' a political activist. 

This phenomenon hitherto confined to the 
States showed its ugly face at the Centre aft er the 
Congress split in 1969. Those who imported it 
into New Delhi were the champions of "cornm it
ted bureaucracy · ' which had no lise for rebels. 
The first systematic effort to put pliant persons 
in key positions in the Secretariat, inte ll igence 
services and public sectors was made during the 
Emergency. Hundreds of officials were shuffl ed 
around at the Centre and in the State ostensibly 
to give a dynam ic push to Mrs. Gandhi 's 20· 
point programme and the famil y planning drive. 
But the results were disastrous as the rulers of the 
day themselves admined. 

After March 1977 Gcneral Elec tion it was 
hoped that the Jana ta Government would restore 
the balance as it enjoyed init ially among a large 
section of the bureauc racy sympathy and respect 
since it was committed to dismantle the coercive 
apparatus of the Emergency. But the way it 
sought to browbea t the top bureaucrats into con· 
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venient decisions put even the so-called excesses 
of the Emergency into shade. Scores of officers 
were arraigned before the Shah and other Com
missions and, in a vast majority of cases, the 
whole opera\ion had the trappings of witch-hunt. 
"The scandalous manner in which so upright and 
outstanding a civil servant as Mr. B.B. Vohra has 
been treated" writes Inder Malhotra, "wili al
ways remain an indictment of both the Janata and 
Lok Dal Governments. "ll 

Despite the assurance given by Mrs. 
Gandhi immediately afler the change ofGovem
ment in January 1980. to the Secretaries ofvari
ous economic Ministries that she would tum the 
n~w leaf nothing was done to restore the self-con
fidence and self-esteem of civil servants at the 
top who were afraid of taking even routine deci
sions during the three years of Janata-Lok Dal 
rule. On the other hand. politicalisation of the 
bureaucracy was carried a stage funher. The new 
Government acted with alacrity in making wide
spread changes in key posts in various Union 
Ministries. the public sector. the Delhi Admini
stration and such sensitive organisations as the 
Intelligence Bureau .. the CBI and the Central 
Reserve Police. The Civil ServaQts put under 
"c1oud" were those who were associated with 
thc processing of cases against Mrs. Gandhi. 
Sanjay Gandhi. and her colleagues or were work
ing in the Commissions of inquiry set up against 
her or her colleagucs. The then Union Home 
Minister. Gyani Zai l Singh. designed a " loyalty" 
test to screen some senior officials. Some thirty 
top men were forced to proceed on leave or were 
not given any alternative assignment. They drew 
their salaries from the public exchequer but had 
no job for months togethcr. Civil Servants who 
were conspicuously associated with Emergency 
and who later stood firm in their loyalty to Mrs. 
Gandhi were rehabilitated. While some had been 
given the post he ld prior to 1977, others were 
promoted or gi \'en coveted assignments. 

According to B.K. "'ehru at the root of 
maladministration rrom which India is suffering 
is the "Varna Sankar" that has been caused "by 
increasing practice of ministers not to concern 
themselves so much with polity as with individ
ual cases. " He assigns various reasons why Min
isters are mostly engaged in and prefer to decide 
individual cases. One of the important reasons. 
he emphasizes. is "the · financial conuption 
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prevalent among many of the several hundred 
ministers who are nonnal1y in office in this coun
try has ·reached scandalous proportions. A min
isterwho refrains from deciding individual cases 
is likely to remain poorman. "26 It is a matter of 
common knowledge and belief and the young 
entrepreneurs trUmpet it openly and without any 
reservation that there is no transaction involving 
a Government department, no issue of a licence 
for setting up a new factory, starting a new indus
trY or expanding an old one. no pennit for export, 
no dealing with any commercial undertaking 
needing sanction of the Government in which the 
politician concerned does not insist on a substan
tial gift for his party and his own pocket. Bureau
crats, of course. claim their due share. The Min
isters expect secretarial notings which confann 
to their aims and civil servants demand price for 
this piece of dishonesty. There is quid pro quo. 
Those who do not fall in line earn the displeasure 
of their superiors and have to pay for it; the 
familiar transfers, withholding promotions or 
even suspension . Dr.N .B. Prasad, former Chair
man of the Natural Gas Commi ssion, the Illan 
who put India on the international oi l map, was 
transferred when he dared to disagree with the 
Janata Petroleum Ministe r H.N. Bahuguna on the 
purchase of a drilling rig from Holland. Whcn 
Congrcss retumedo o power in 1980, Prasad as 
Power Secretary was again in trouble_ This time 
he objected to the import of two old power plants 
from France annoying a powerful ruling party 
leader. Prasad was quickly transferred and he 
eventually resigned from Government service in 
disgust. 

There are two other important factors that 
essentially contribute to this dismal state of af
fairs. Here bureaucracy plays the positive ro le. 
The reason for creating All-India Services. par
ticularly the Indian Administrative Service. Am
bedkar explained to the Constituent Assembly. 
was that certain posts in the administrative set up 
of the country "are strategic from the point of 
view of maintaining the standard ofadministra
tion .. . and members of which (All-India Services) 
alone could ·be appointed to these strategic posts 
throughout the Union ." The Sor, icc has been 
organised in the form ofa number of l.A.S cadres 
for each State. The strength of each fadre is so 
fixed as to include a reserve of officers who can 
be deputed for service under the Union Govem-

25. Malhotn., Ind~r. "Ministers vs. Civil Servants," Sunday Review. The Times of India. New Delhi, June 1, 1980. 
26. Nehru. O,K., "Decline of the Civil Service," The Tribune. Chandigarh, April 28, 1980. ., 
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ment for one or more tenures of three, four or five 
years before they return to their State cadre. The 
advantage claimed for such an arrangement is 
that the Union Government has at its disposal the 
services of officers with first-hand knowledge 
and experience of conditions in the States and 
when they return to thcir State cadre, the States 
have officers who are fully familiar with thc 
pol ic ies and programmes of the Union Govern· 
ment. 

[Jut the Ci vil Servants themselves have 
stri ven to wreck thi s noble ideal of the Constitu
tion makers. There is a craze to stay at New Delhi 
and once an officer comes on a tenure he seldom 
li kes to go back to his State. Inder Malhotra 
writes, "The late Sir Girja Shankar Bajpai, the 
archetypal civil servant if ever there was onc was 
nearly driven to tears in the early fi fi ics when the 
found that most of his colleagues would do al
most anything to stay on in Delh i rather than to 
go back to the State. "" They man ipulate and 
manoeuvre with politicians to ensure their stay 
at New Delhi and the Mi nisters ob lige them 
because they arc always willing II) bend over 
backwards to do the pol iticians' behesl for un
wonhy mot ives of their own . B.B. Vohra exten
sively quoted in support of his contention that he 
was let down as bad ly by his peers as by Mr. 
Morarji Desai and Mr.Charan Singh. The process 
was reversed by Rajiv Gandhi. The Prime Min
ister directed a ll the Mini stries that officers for 
more than fi ve years ' stay in New Delhi should 
be reverted to the ir State Cadres and banned 
re-employment of superannuated persons and if 
they were already in employment no funher ex
tension should be given and where possible their 
servi ces tenninated. But it did not work well in 
the des ired direction and the Prime Mini ster 
himselfreversed his own scheme in the back gear 
and once an exception was made it snowballed 
into full action. The position was not exactly so 
bad as before, but there was no well -defined nann 
to be adhered to. Rajiv Gandhi created history 
when he sacked in pubic the permanent head of 
the Indian Foreign Office, A.P. Venkateswaran. 

Then, it is passion with almost all top-rank
ing civil servants approaching the age of super
annuation, to explore all possibilities for an ex
tension and if it was not possible, then, either to 
get a diplomatic assignment or a place in some 

' -State Raj Bhavan. When there is a scramble for 
extensions or diplomatic or gubernatorial assign-
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ments,the senior civil servants are easy tools in 
the hands of Ministers to dance to their tune They 
become abject sycophants and without any qualm 
of conscience say yes to every suggest ion without 
any regard to consequence. 

During the seventh Gobind Ballabh Pant 
memoriallecrure which B.K. Nehm de livered at 
India International Centre, New De lhi, he de
scribed civil servants in Ind ia a plaything of 
politics who' 'instead of adm ini stering the law 
are being compelled to carry out the wishes of 
ever changing Mini sters." H~ tore apart any 
myth that might be existing that civil servants in 
India were being allowed to perform their roles. 
He analysed the causes of increased min isterial 
interference in the work of civil servants and 
suggested. as remedia l measures, a procedure laid 
down through legislat ion for appointments, post· 
ing and transfers of civi l servants; increasing their 
salaries substan.t ially 10 make them impervious 
to comlption and "reprofessionali sing" the 
service, "The canke r of careerism, sycophancy, 
indiscip line, factionalism,lack of integrity and 
pursuit of self·interest \vh ich is attacking the 
system will automatically largely disappear 
when the poti tical interference from which it 
emanates has been eli minated," he explained. 

In hi s letter addressed to the Bihar Chief 
Minister Jagannath Mishra, reftl sing hi s promo
tion to the Commi ssioner's grade in Ihe Indian 
Administrative Ser\'ice, A.K. Ch::me rjee wrote 
on September 23, 1981,"An honest and upright 
public servant fi nds himself absolutely irrelevant 
in the present set·up. He becomes a meaningless 
label in a system based on favouriti sm and geared 
to serve the interests of political functionariesand 
their dear and near ones alone. " Chatterjee's 
protest acted as a catalyst to the growing resent· 
ment among the civil servants against political 
interference, and the Bihar I.A.S. Association 
passed a resolution expressing solidarity with 
him and asking other services to also protest 
"against the dominance ofpoliticaJ bosses which 
tended to incapacitate the public servants from 
giving free and fearless advice." A.Y.R. Reddy 
in September 1982 came out with a blistering 
indictment of the Andhra Pradesh politicians. 
Parakh, another Indian Administrative Service 
Officer, who succeeded Reddy and was replaced 
by the Telugu Desam Government in 1983, fol
lowed in his predecessor's footsteps. His state
ment was less provocative,but he made the point 

27. Malhotra, loder, "M in islers Vs. Ci vil Servants" Sunday Re\'iew. The Times of Indio, New Delhi, June t, 1980, p. 1. J 
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about the wisdom offrequent and abrupt transfers 
of officials in key positions and its impact on the 
morale of the civil service as a whole. 

These isolated cases permanently bring 
into focus the disturbing indications of the decay 
of India's political system. It also makes clear 
that there are capable civil servants who believe 
firmly in the concept of trusteeship which the 
British Government inculcated in Indian Civil 
Servants.28 Young I.A.S. officers, full of ideal
ism, hopes and new ideas,soon encounter the 
pernicious power and influence of the deceitful 
political operative and his ubiquitous business
man-contractors friends; it is an encounter the 
bureaucrats invariably lose. Under the circum
stances the civil servants who retain the courage 
to resist dese rve full support. If it is more of 
them,it should act as a curb on politicians who 
run riot. 
Recruitment and Conditions of Scnrice 

"The method of responsible Government 
to be successfu l in political working," observed 
the Joint Select Comm ittee on Indian Constitu
tional Reform, 1933-34," requi res the existence 
of a competent and independen t Civil Service 
staffed by persons capable of g ivi ng to success ive 
Ministers advice based on long adm inistrative 
experience,secure in the positions, during good 
behaviour, but required to carry out the policy 
upon which the Government and Legislatures 
eventually dec ide.' ," So long as politicians can 
influence in any vulgar sense appointments and 
promotions, there is, as Ivor Jennings says," arisk 
of toadying flattery and sel f-seeking" and the 
mind of the Minister wi ll always be devoted to 
the need of rewarding his followers. The whole 
adm inistration musl,under the circumstances, de
terior .. te both in tone and efficiency and the 
services may be depleted of able, effi cient, honest 
and experienced persons. The method of selec
tion for the \·arious posts in the public services 
and their condit ions of service are, therefore, 
matters of supreme importance in order to secure 
a continuous innow of competent men of the right 
type. 
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The Drafting Committee thought it advis
able that detailed provisions relating to the serv
ices should be regulated by Acts of the appropri
ate Legislatures rather than by constitutional pro
visions.3o The Constituent Assembly accepted 
this recommendation of the Drafting Committee 
and the Constitution lays down certain general 
provisions, leaving the detailed rules of recruit
ment and conditions of service of persons serving 
the Union and the States to be determined by the 
appropriate Legislatures.31 

. The Constitution provides that except 
where a different provision is made, as in the case 
of the Judges of the Supreme Court and of the 
High' Courts,the tenure of office of all persons 
holding Government posts under the Union, in
cluding posts connected with defence services, is 
during lhe pleasure of the President, and any 
person who is a member of the Civil Service of 
a Stale or holds any post under a State holus office 
during the pleasure of the GovernoL Di smissal 
or removal of a Civil Servant cannot be effected 
by an authority subordinate to that by which he 
was appointed. And no dismissal, removal, or 
reduction in rank of a Civi l Sen'ant can take 
place until he has been given a reasonable oppor
tunity of showing cause against the ac tion pro
posed to be taken agai nst him. But Ihis require
ment is not ncc~sary: 

(i) where dismissal or remova l orreduction 
in rank takes place as a result of the 
conviction of a public servant on a 
criminal charge; or 

(ii) where the authority empowered to di s
miss or remove a person or reduce him 
in rank is satisfied that for some rea
son,to be recorded by that authority in 
writing, it is not reasonably practicable 
to give that person an opportunity of 
stating his case; or 

(i ii)where the President or the Governor, as 
the case may be, is satisfied that in the 
interest of the security of the State it is 
not expedi ent to give such an opportu
nity to that person." 

28, E\'cry w"rranl of appoinlmcnl issued by the Brilish Crown carried the preamble. "Our Trusty and We Jlbeloved .. 
Every public sen.'anl in Britain is belo\'ed oflhe Cro\\'"T1 and enjoys its trust. In return, he carries the burden of tru steeship 
o f the task assigned to him and is, therefore, expecled to discharge his duties bearing faith in hi s trust. The officers of 
the British empire in India were appointed by Royal warrant and, consequently, carried with them the tru~t reposed in 
them, The officers of the East India Company bore no such trust and the notoriety they gained for their rapaciousness 
and preference for private profi t over public gain bears the test imony of history and needs no recounting. 

29. Vot.I, para 274. 
30. TIle Draft COfIJ(j/lltjon of /ndla. xi. para 16. 
31. Article 309. Also refer to Entry 70 of the Union List and Entry 41 of the Stale List. Schedule VII. 
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If any question arises whether it is reason
ably practicable to give to any person an oppor
tunity . of showing such cause, the decision 
thereon of the authori ty empowered to dismiss or 
remove such person or to reduce him in rank, as 
the case may be,shall be final. 

The Constitution (Forty-second Amend
ment) Act, 1976, denies to Government servants 
the opportunity to make a representation at the 
second stage of inquiry against the penalty pro
posed to be imposed. Article 323-A empowers 
Parliamenl to make a law for adjudication of 
service di.sputes by administrative tribuna ls. 
Service matters have, therefore,been taken out
side the jurisdiction of the courts. But the power 
of the Supreme Court under Article 136 to grant 
spec ial leave to appeal will remain. 
Public Service Commissions 

"'Wherever democratic institutions exist, 
experience has shown that to secure an efficient 
civi l service it is essential [Q protect it so far as 
possible from politi cal or personal influences and 
to give it th<ftJposition of stahility and security 
\\hidl b vital to its successful working as the 
impa rtial and effic ient instrument by which gov
ernments. of whatever polit ical complexion. may 
gi\·c effect 10 their policies ... 32 Public Service 
Commissions arc fundamenta l to the very con
ception of a democratic government, for they 
perform a very importan t and vita l function in a 
democracy_ Their primary objective is to cstab
lish a C ivil Service fre e from personal and politi
cal influence and to secure to civi l servants pro
tection from victimization and injustice. They 
provide eJTective instruments by which govern
ments professing d iffe rent poli ti cal faiths and 
pursuing different ideologies can givc effect, 
through an efficient and impartial Civi l Service, 
to their programmes and policies. Independence, 
impartiality and integrity constitute the essent ial 
characlcristic features ofa true and emcient Pub
lic Service Comm ission. 

The Govcrnment of India Act,1919,pro
vided for Ibe establishment of a Public Service 
Commi ssion in India. But no action was taken 
thereon. The Roya l Commission on Superior 
Civil Services (Lee Commission), I 924,gave par
ticular attention to the matter and recommended 
that the statutory Public Service Commission 
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envisaged in the Government of India 
Act.l919,"Should be established without de
lay ... JJ It was only in October 1926, that a Public 
Service Commission was established at the Cen
trc. In 1929, Madras establish cd its own Publ ic 
Service Commission. The Punjab Legi slative 
Council cnacted legisla ti on for the estab lishment 
of a Commission, but it could not come into 
existencc due to scarcity of finances. 

Thc Indian Statutory (Simon) Commi ssion 
recommended the establishment of Public Serv
ice Commission in all the Provinces. "We have 
no doubt", the Commission observed, "of the 
necessity forthcestablishment ofProvincial Pub
lic Service Commissions ifan efficient and loyal 
pub lic service is to be mainta ined.34 They thought 
that the protection of the services from political 
influence \vas an essential condition of the con
stitutional advances they recommended. It was, 
accordingly, suggested that provision should be 
madc in the Government of India Act that, ifany 
Provincial Legislative Council did not pass 
within a prescribed period an Act for the estab
lishment ofa Public Service Conunission,with a 
constitution an~ functions approved by the Sec
retary of State in Council,the Provincial Govern
ment "shall be required (I) to conduct its recruit
ment through the agency of the Central Public 
Service Commission;(2) 10 submit appeals from 
members of the provincial and subordinate serv
ices to the same body; and (3 ) to accept and apply 
the samc convention in regard to the Commis
sion's recommendations as arc accepted by the 
Government of India."" The Government of 
India Act, 1935, accordingly, provided that 
" there shall be a Public Service Commiss ion for 
the Federation and a Public Service Commission 
for each Province." Provision was also made 
whereby the same Public Service Commission 
could serve the needs of two or more Provinces 
jointly. 

The Commission was purely an advisory 
body. Appointments to the Commission were 
made by the Governor-General or Governor, as 
the case might be, acting in his discretion. At least 
half of the number of members o f a Commission 
were to be from the services who had held officc 
under the Crown for ten years or more. The tenure 
of office of the members and conditions of their 

)2 . Report oJthr: Royal Commission on the Superior Services in India (Lu Commission). para 24. 
ll. Ibd. 
34 . Report oj/he Indian Statutory Commission. Vol. II . para ))9. 
35 . Ibid. Bombay and Sind had a Joint Commission as also Punjab and North-West Frontier Province. and one Commission 

served Bi ar, Orissa and the Central Provinces. 
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service were detennined by regulations made by 
the Governor-General and Governors. The func
tions of the Commissions were enumerated in the 
Act itself but the Governor-General and Gover
nor acting in their discretion could exclude any 
matter from the purview of the Commission con
cerned, It may, however, be noted that in practice 
all services functioning in the sphere in which the 
Governor-General or a Governor acted in his 
discretion were excluded from the purview of the 
respective Commissions. 

The Constituent Assembly had,thus, be
fore it the Government oflndia Act, 1935, outl in
ing the composition and functions of the Public 
Service Commissions together with fairly well
established traditions relating to their working. 
The Union Constitution Committee and the Pro
vincial Const.itution Committee did not find it 
necessary 10 go into their details and recom
mended that provisions regarding the Public 
Service Commissions should be on the lines of 
those in the Government of India Act,1935. But 
there was one important di ffcrence in the recom
mendations of these Comm ittees. Whereas the 
Union Const itution Committee had recom
mended that the appointment of the Chairman 
and members of the Federal (Union Public Serv
ice) Commission should be made by the President 
on the advice of his Mini stry, the Provincial 
Constitution Committee had suggested that Pro
vincial (State) Commission Members, including 
the Chairman, should be appointed by the Gov
ernors acting in their discretion, However, in 
presenting the Report of the Committee to the 
Constituent Assembly on July 15,1947, Sardar 
Vallbhbhai Patel said that the appointment of the 
Chairman and members of the Provincial (State) 
Public Service Commissions would generally be 
made by the Governor on the advice of his Cabi
net or Ministry,J6 

In pursuance o f the Reports of the Union 
Constitution Committee and the Provincial Con
stitu tion Committee the Constitutional Adviser 
in his Draft of October 1947, included provisions 
for Public Service Commissions which c losely 
followed the Government ofIndia Act, 1935. The 
Drafting Committee in its Draft of February, 
I 948,adopted the Constitutional Adviser's Draft. 
In May I 948,a conference of the Chairmen orall 
the Provincial Public Service Commissions and 
the Chairman and members of the Federal Public 

36. Corutjtuent Assembl). Debates, Vol . IV, p. 581. 
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Service Commission was held and some sugges
tions were made for incorporation in Ibe Consti
tution. 37 The more important of these suggestions 
were: 

(I) Provision should be made in the Con
stitution that the procedure prescribed for the 
removal from office of Judges of the Supreme 
Court and High Courts and the Comptroller and 
Auditor General would be followed also in the 
case of the members of the Public Service Com
missions. 

(2) Following the Government of India 
Act,I935, the Draft had provided that less than 
one-half of the number of members of a Public 
Service Commission should be persons who had 
held public office for at least ten. years. The 
conference suggested that in order to provide for 
the representation of all · the interests in
volved,this percentage should be reduced to one
third. 

(3) Provision should be made that the con
ditions of service of member of a Public Service 
Commission should not be varied to his disad
vantage during his tenure of office. 

(4) The Chainnen of Public Service Com
missions like the members, be el igible to hold 
office after retirement with the pennission of the 
President or Governor as the case might be. The 
conference thougll\that while a ll restrictions on 
the future employment of Chairman and mem
bers of the Commission should not be abro
gated,the services of such experienced. men 
should, if necessary, be avai lable to the Govern
ment. 

(5) Before the President or the Governors 
made regulations excluding any matter from the 
purview of the Public Service Commission,the 
appropriate Commission itself should be con
sulted. 

(6) While it could not be made obligatory 
on the Government to accept the advice of a 
Commission in all cases, provision should be 
made for reports oCthe Public Service Commis
sions to be compiled annually and laid before the 
appropriate Legislature, and in particular fora list 
of cases to be placed before the Legislature where 
the advice of the Commission had not been ac
cepted. 

These suggestions were cast in the form of 
draft amendments and the Drafting Committee 
considered them together with the views of the 

37. TIle FromMg of India's Constitution, Seleci Documents, yol. IV, p. 4 t t. 
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Ministry of Home AfTairs and the Law Ministry . . 
The amendments propOsed by the Drafting Com
mittee Y(cre con"sidered by the Constituent As
sembly on August 22 and 23, 1949. In the course 
of revision Anicles relating to the Public Service 
Commissions were renumbered 315 to 323. 
Appointment and Terms of Office 

The Constitution provides for a Public 
Service Commission for the Union and a Public 
Serv ice Commi ssion for each Slate. RLIi i f the 
Legislatures of two or morc States authorize it by 
reso lution, . Parliament may establish a joint 
Commission for those States. The Union Public 
service Commission may perfonn the func tions 
of a State Public Service Commission at the 
request of the Governor of a State, and with 
consent of the Presidcnt. JS The Union Territories 
a re served either by the Union Public Scrvice 
Commission or by the Public Service Commis
sion of an adjoining Slate. 

The Chainnan and other members of the 
Union Public Service Commission or a Joint 

() ~ommission are appointed by the President and 
In the case ofa State Public Serv i Ct.~ COll1mi"sion 
by thc Governor of the Stote. Onc-hJ lf o f the 
members of a Commission, Union or State, mu st 
have held office for at least ten years either under 
the Government of India or under the Govem
mcnt o f a State. A member holds office for six 
years or until he attains, in the case of the Union 
Commission the age of sixty-five years and in the 
case of a State Commission or a Joint Commis
sion the age of sixty-two yea rs whichever is 
earlier. A member of a Public Service Commis
sion is, on the expiration of his term of office, not 
e ligible for reappointment to that orficc]9 The 
C hairman of the Union Commission is ineligible 
for funher appointment either under the Govern
ment of India or under the Government of a 
State . But a m ember of the Union Commission 
is eligible for appointment as Chairman of the 
Union Commission or Chairman of a State Com
mission'. The Chairman ofa State Cpmmission is 
eligible for appointment as Chainnan or a mem
berofthe Union Commission orChainnan of any 
other State Commission. A member of a State 
Commission is eligible for appointment as Chair
man or a member of the Union Commotion or as 
Chairman of that or any o ther State Commission. 

38. Article 31S. 
39. Article 3l6. 
40. Article 319. 
41. Article 318. 
42 . Proviso to Article 318. 
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None of them,. however, is eligible for any other 
employment clther under the Union Government 
or under the Government of a State.40 

Employment under Government has been 
interpreted to mean employment which is paid 
by the Government. The Universities and public 
corporat ions are independent legal entities wilh 
their own independent financial resources and 
accordingly. employment tinder suc h bodies i ~ 
not employment under Government. Some States 
have appoin ted retired persons or who had re
signed from the Public Service Commissions 10 

statutory bodies. In the case of universities inter
change between the Vice-Chancellorship and 
membership ofa Public Service Commission has 
almost become a regular feature . A new prece
de nt was se t in April, 1977, when the President 
appoin ted Raghukul Tilak, a retired Chairman 
or thc Rajasthan Public Service Commission, as 
Governor of Rajasthan. The explanation offered 
was that a Governorship was not employment 
under Government as the salary of the Governor 
was paid out of the Consolidated Fund. The 
Suprerne COllrt upheld the contention of the 

Union Govemment and ruled that the appoint
ment of Raghuku! Tilak was in order and, there
fore, valid. A.K. Kidwai, fonner Chairman of the 
Union Publ ic Serv ice Commission, was ap
puinted Govemor or Bihar in 1978,aftcr the res
ignat ion or Jagan Nath Kaushal. 

The numbe r of members consti tuting the 
Union Publi c Service Comm ission and the can· 
dit ions of their service, or ofa Joint Commi ssion 
are de temlined by thc President and in the cas~ 
of State Commissions by the Governor by regu
lations.41 lt has since been decided that there shall 
be six to eight members of the Union Commis
sion and usually three forthe State Commissions. 
The condi tions of service of a member of a Public 
Service Commission cannot be varied to his dis
advantage after his appointment.42 The enti re 
expenses of the Commission, including the sala
ries and allowances of its members, are charged 
on the Consolidated Fund oflndia and in the casc 
of a State Public Service Commission on the 
Consolidated Fund of the State. 

The Chainnan or any other member of 
Public Service Commission may be removed 
from his office by order of the President on the 
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ground ofmisbevariour and the Constitution pre
scribe,the procedure to prove misbehaviour.43 

The ground or grounds of misbehaviour are re
ferred to the Supreme Court by the President. The 

. Supreme Court then conducts the inquiry in ac
cordance with the procedure prescribed under 
Article 145 of the Constitution and submits a 
report to the President . Pending inquiry in the 
Supreme Court, the President in the case of the 
Union Commission or a Joint Commission and 
the Governor in the case of a State Commission 
may suspend from office the Chairman or any 
other member of the Commission against whom 
a reference has been made to the Supreme Court. 

. The President may by order remove from 
office the Chairman or any other member of a 
Public Service Commission on anyofthe follow
ing grounds: 

(a) ifhe is adjudged an insolvent; or 
(b) ifhe engages during his term of office,in 

any paid employment outside the duties 
of his office; or 

(c) ifhe is, in the opinion ofth. President, 
unfit to continue in office by reason of 
infirmity of mind or body. 

If the Chairman or any other member of a 
Public Service Commission becomes in any way 
concerned or interested' in any contract of agree
ment made by or on behalfofthe Government of 
India or a State Government or in any way par
ticipates in profits accruing thereof or in any 
benefit or emolument arising therefrom except as 
an ordinary member of an incorporated com· 
pany,he shall be deemed to be guilty of misbe
haviour under Article 317 (I). 

There was no provision in the Government 
of India Act,1935, for the removal and suspen
sion of members of the Public Service Commis
sions. All such maners were governed by rules 
framed by the Governor-General and the Gover
nors acting in their discretion. Article 317 of the 
Constitution now empowers the President alone 
to remove members ofa Public Service Commis

. sion. He does so by his Order, without any for
mality, when a member is adjudged an insolvent, 
or he engages himself in any other employment 
or he is deemed unfit to continue in office owing 
to infirmity of mind. But removal on grounds of 
misbehaviour involves the observance of certain 
procedure as provided in the Constitution. The 
Constitution also provides an instance of misbe
haviour. 

43. Arucl. 317 (I). 
44. Article 320. 
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Functions of Public Service Commissions 
The Constitution prescribes the following 

functions of the Public Service Commissions, 
both Union and States." 

(1) tQ conduct. examination for appoint
ments to the Union and State Services 
respectively; 

(2) to assist the States in framing and oper
ating schemes of joint recruitment for 
any service for which candidates pos
sessing special qualifications arc re
quired, if two or more States make such 
a request to the Union Public Service 
Commission; 

(3) to give advice: 
(a) on any maner referred to them relat

ing to methods of recruitment to 
civil services and for civil posts; 

(b) on the principles to be followed in 
making appointments, and in mak
ing promotions and transfers from 
one service to another and on the 
suitabili ty of candidates for such 
appointments, promotions or trans
fers' 

(e) on a'\1 disciplinary maners including 
memorials or petitions on such mat
ters" 

(d) on ~ claim made by any person who 
is serving or has served under the 
Government oflndia or a State Gov
ernment that the costs of defending 
legal proceedings against him in re
spect of acts done or pUI]>Orting to 
be done in the execution of his duty 
should be borne by the Government; 
and 

(e) on any claim for the award of a 
pension in respect of injuries sus
tained by a person while serving 
under the Government in a civil ca
pacity and any question as to the 
amount of any such award. 

(4) any other maner referred to a Public 
Service Commission which the PreSident or, as 
the case may be, Ihe Governor of a State may 
refer to them. 

Normally, a Public Service Commission 
must be consulted in a\1 maners relating to meth
ods of recruitment, on the methods to be' followed 
in making appointments, promotions an~ trans
fers from one service to another, on the sUltablhty 
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of applicants, on disciplinary matters affecting 
any person in a civil capacity, on claims submit
ted by civil servants for payment of costs incurred 
in defending legal proceeding and compensation 
for injuries sustained in the execution of their 
duties and for the award of pensions. But the 
Constinaion also empowers the President and the 
Governors to make regulati ons specifying the 
matters in which, ei ther generally or in particular 
circumstances, the Commission may not be con
sulted. 4S No refe rence need be made to the Public 
Service Commission on matters relating to the 
reservation of appointments afposts in favour of 
backward classes, Scheduled Castes and Sched
uled Tribes4 6 

In 196 I an amendment was made which 
provided, " It shall not be necessary fo r the Presi
dent to consult the Commi ssion in any case where 
he proposes to make an order of dismissal, re
moval or reduction in rank after bei ng satisfi ed 
that such ac tio n is necessary in the interes t of the 
security of the State." In 1962 , follo wing the 
Proclamation ofEmergcl1 cy s imi lar amendments 
were made curtai ling the advisory funct ions of 
the Commission. All regulat ions made by the 
President or the Governor spec ify ing the matters 
in which it is not necessary to consult the Com
mission are to be laid before the appropriate 
Legislature and are subjec t to leg islati ve control 
and mod ification:H 

Under Article 32 1 o f the Constituti on, the 
function s of the Union or a Sta te Publ ic Service 
Commission may be extended by an Act of Par
liament or, as the case may bC,by a State Legis
lature. Such an Act may bring within the scope 
of the functions of the Commission matters con
nected with the services of public institutions, 
such as, Public cotporations and local bodies, 
under the Union ora State Government. The need 
for bringing such instirutions within the purview 
of the Public Service Conunissions is undeniable 
in view of the greater emphasis on the utility of 
public corporations and sucl;l other institutions in 
the context of the increasing activities of a Wel
fare State. These institutions employ an ever-in
creasing number of officials. 
Independence of the Commissions 

The Constitution contains the following 
guarantees to secure independence of the Com
missions in the discharge of their duties: 

(I) The Public Service Commissions are 

45. Proviso to Ankle 320. 
46_ Anicle 320 (4). Also refer to Article 16 (4) and 335_ 
47. Article 320 (5) _ 
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constitutionally created and are in no way subor
dinate either to the Executive or the Legislature. 
Parliament can neither abolish them nor alter 
their powers and functions, except by following 
the process of constitutional amendment which 
is a difficult and cumbersome procedure. 

(2) The term of office of a member is fixed 
by the Constitution and no one is eligible for 
reappointment to that office on the expirat ion o f 
his term. 

(3) Removal or suspension of a member 
can only take place in accordance with the pro
cedure and for reasons prescribed in the Consti 
tution. 

(4) The conditions of service ofa member 
can not be varied to hi s disadvantage afte r hi s 
appointment. The salaries and allowances or the 
members and staffs of the Commission as well 
as expendirure incurred on their upkeep are 
charged on the Consolidated Fund. The Commis
sions are, according ly, not subject to the vote of 
Parliament or a State Legisla ture, and, conse
quently, not subject to the vagaries of fluctuating 
majo ri t ies~ --" 

(5) In order to avo id the suspicion that 
promi se or prospects of fu rther employment un
der the Government might operate or be uscd to 
influence the Judgment o f the members of the 
Commissions, the Chaimlan and members, on 
ceasing · to ho ld office, become ineligible fo r 
further employment under Government except: 

(i) that the Chairman of a State Commis
sion is eligible for appointment as 
Chairman or a member of the Union 
Commission o r as Chairman of any 
other Sta te Commission; 

(ii) that a member of a State Conunission 
is eligible for appointment as Chairman 
or a member of the Union Commission , 
or as Chairman of that or any other State 
Conunission; and 

(iii~hat a member of the Union Commis
sion is eligible for appointment as 
Chainnan of the Union Commission or 
Chairman of a State Commission. 

(6) In order to ensure their reasonedjudg
ment, their independence and impartiality, the 
makers of the Constitution had intended that only 
men of mature age and long experience should 
be elev'teo to the Public Service Commissions. 
The age of retirement ":j-ras been, accordingly, 
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fixed at sixty-two years for the members of the 
State Commissions and sixty-five for members 
of the Union I'Ilblic Service Commission. 

All these constitutional provisions have not 
fulfilled the expectations of the makers of .the 
Constitution. In actual practice appointments to 
the Commissions, particularly in the States, have 
often been made on political considerations 
thereby lowering their prestige in the eyes of the 
public. In fact, due advantage has been taken of 
the absence of qualifications and mode of selec
tion of the members of the Commissions by 
certain State Governments, with the result tlmt 
appointment to the Public Service Commissions 
is deem~d by many aspirants as reward for their 
party service. At the Union level, except for 
Shivashunmugam Pillai,who was a fonner 
Speaker of the Madras Legislative Assembly," 
no politician has been appointed on the Commis
sion. In the States, it is just the reverse. The Law 
Commission made a pointed reference to the 
shocking state o f affairs prevailing in the States. 
The Commission said:"Having regard to the im
portant part played by the Public Service Com
mission in the selection of the subordinate judi
ciary. we took care to examine as far as possible 
the Chairman and some of the members of the 
Public Service Commissions in the various 
States. We arc constrained to state that the per
sonnel of these Public Service Commissions in 
some of the States was not such as could inspire 
confidence from the points of view of ei ther 
efficiency or impartiality. There appears to be 
little doubt that in some of the States appoint
ments to these Commissions are made not on 
consideralions of merit but on grounds of party 
and political affiliations. The evidence given by 
members of the Public Service Commissions in 
some of the States does create the feeling that 
they do not deserve to be in the responsible posts 
they occupy. In some of the Southern States the 
impartiality of the Commissions in making selec
lions to the judicial service was seriously qUC$
lioned. "49 An ex-Chairman of the Madhya 
Pradesh Public Service Commission said, "The 
constitutional independence given to the Com
mission is largely vitiated by vesting the appoint-
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ment of Members in the hands of the Governor, 
i.e., the Chief Minister in actual practice. The 
Chief Minister often appoints persons on politi
cal, communal, regional and other grouiJds, and 
not solely on merit, such persons usuaUy find it 
difficult to resist ministerial pressure and influ
ence in carrying out their duties in an independent 
and impartial manner ... "so 

But what happened in Bombay (now Ma
harastra) will perhaps remain unprecedented in 
the history of Public Service Commissions in 
India. A Deputy Minister in the Bombay Govern
ment was appointed a member of the Commis
sion from the quota reserved for civil servants. 
"Although the appointment," . says B.A. V. 
Shanna, "seems to fulfil the regal niceties it was 
c1eady against the spirit of the Constitution. 
There cannot be a worse example of a party 
government ruthlessly seeking to promote its 
illte«sts and that of a party member in total 
di ~rt!gard of constitutional propriety. "51 

Commission an Advisory Body 
Although the Constitution provides that the 

Union· and State Public Service Commissions 
shall conduct examinations for appointments to 
Ihe Civil Services of the Union and that of the 
States and normally they shall be consulted in all 
mattl!rs relaTing to methods of recruitment. yet 
the stat us 01 the Public Service Commissions is 
advisory. The use of the words "shall be con
sulted" in Article 320 (3) is significant of the 
meaning. The Public Service Commission 
merely gives its opinion with regard to the suit
abi lity of a candidate for the post under consid
eration to the President or, as the case may be, 
the Governor, and it is not obligatory on the latter 
to accept that ' opinion or recommendations. 
Sometimes the Government directs the Public 
Service Commission to recommend more names 
than the avai lable posts and makes selection of 
its own out of the panel of names so recom
mended without adhering to the priority recom
mended by the Commission. The Constitu
tion,however, provides that it is the duty of the 
Union Commission and the State Commission to 
present annually to the President or, as the case 
may be, the Governor; a report as to the work 

48. He \VOIS a member of the Union Public Service Commission from 1955 to 1961. 
4~ . Law Commission of India, FOJmh Report. Report of Judicial Administratioll. Vol . I, Ministry of Law, Government of 

India, New Delhi, 1958, p. 171. . . 
SO. Rege, D.V., "The Public Service Commission. Its Powers and Functions-A Critical Assessment" in Studies in State 

Administration. Edited by G.S. Halappa, p. 134. 
51. Sharma, B.A.V., "Public Service Commissions in India", Studies In Jllditm Democ:racy. Edited by Aiyer, S.P., and 

Srinivasan, R, p. 227. , 



\) 

356 

done by the Commission. Immediately afler the 
receipt of such a report the President or the 
Governor is required to lay it before each House 
of Parlia ment or the Stlte Legislature together 
with a me morandum of the cases where the ad
vice of the Commission was no t accepted and the 
reasons for such non-acceptance.52 

It would, thus, appear that the framers of 
the Constitut ion have made a specific provision 
that the Legis lanlres of the Union and the States 
are the u ltimatejudgc.s ofGovemments' ac tions. 
Thi s provision s imultaneously em,UfCS tha r con
sultation . with the Commission is no t o ver
looked,that the advice ofl he Comm ission is as 3 
rule accepted, and that the Governmen ts are free 
in cases where they consider the matte r o f suffi
cient importance to follow their own judgment 
provided they arc prepared to jus ti fy their action 
before the Lcgisiature,S3Thc Union Government 
have had to consult the Un ion Commission C\'cry 
)'car on more than scventy·fj\,c thousand ('ases 
and the number of cases in which the Comm is
sion 's advice \vas no t acccph.:d was just 57 time') 
between 1950 to 1985. But it increased to 92 
timc~ between 1985 to 1990 (the fi gures beyond 

52. Article 323. 
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1990 are not available). The annual average, thus, 
sho t up to 18.4 cases as against 1.6 cases in the 
first 35 years . The UPSC noted that what was 
"particularly disturbing" was that in several 
cases the Govemr!1ent did not give the reasons 
for the reject ion of the Comission's advice, Cit· 
ing the instance of IO cascs of non-acceptance in 
1990, it wasrevealed that the Government failed 
to provide reasons for rejection in three cases, 
Out of these three, two cases pertained to appoint
ment by promotion and one to trJ11sf~ron d~putat ion . 

The States present a yet n:ore gloomy pich~e . 

The State Public Service Commissions provide suf
ficient matenal to support that inadequate r(,spect is 
shown by the State Governments to the recommen
dations of the Commissions. Even more grave arc 
certain unpublished allegations ofinterference ,din..""Ct 
and indirect,by authority and pressures to influence 
decisions. The most pain fu I is the widespread 
public belief that money factor isoneofthc major 
cri teria in se lec ti ng candidates. The removal of 
the Chairman of the Haryana Public Service 
Commission and the indictment of the Punjab 
ami Haryana High Court hardens into real ity, 

53. Bapat. S .B., 'Public Service Commissions-An Indian Approach,' The Indian Journal of Public AdminUlratio fl , 
January-March 1956, p, 589. 



CHAPTER XVII 

Administrative Tribunals 

Role of Administrative Tribunals 
The Swaran Singh Committee on Consti

tutional Reforms, appointed by the Congress 
President early in 1976, recommended the setting 
up of administrative tribunals by a law ofParlia
ment for determining· disputes relating to the 
recruitment and conditions of service of the erne 
ployees of the Union and the State Governments 
including the employees of any local or other 
authority within the territory of India or of a 
Corporation owned and controlled by the Gov
ernment, industria l and labour disputes, and dis
putes relating to revenues, land reforms, ceiling 
on urban property, and the procurement and dis
tribution of foodgrains and other essentia l com
modities. 

One justificat ion o f administrative tribu
nals is that in their absence the law cout1s are 
ext remely overworked and consequently there is 
inordinate delay in the disposal of cases which 
need expedi tious decisions. The Swaran Singh 
Committee expressly stated that the objective 
should be that "the matters going before these 
tribunals are decided fairly and expeditiously_" 
But it may be added that the tribunals have 
advantages over the courts for citizens and the 
State alike. Tribunals are cheap, speedy, less 
legal formalities to be observed, easily accessible 
to the public and are composed of expet1s in the 
matter to be dealt with. Tribunals have, as the 
Law Commission put it, I 'certain inherentadvan
tages like cheapness, procedural simplicity and 
availabili ty of special knowledge. " If procedural 
sa feguards are ensured the administrative tribu
nals have the qualities mentioned in the Franks 
Committee Repot1. ' 

The Repot1 of the Franks Committee is a 
document of great importance. The conclusion 
of the Committee is that the administrative tri
bunals are not part and parcel of the machinery 
of Government. They are independent org·anisa
tion of adjudication for the impartial assessment 
of individual's claim. "We regard both tribumils 

and administrative procedures." the Committee 
said "as essential powers to society. But the 
administration should not use these methods of 
adjudication as convenient alternatives to the 
courts of law." The emphasis of the Report is 
that whosoever be the arbiter of the rights of the 
individual, he must be an independent arbiter and 
the scope for decision must be confmed to points 
of law; neither to policy, nor to administrative 
expediency. The procedure that has been recom
mended by the Committee is : openness in inquiry 
or hearings, fairness and impartiality. 

The three points on which the Franks Com
mittee based its Repot1 were : (I) all decisions of 
administrative tribunals should be subject to re
view by ordinary cout1s on points of law; (2) the 
decision should be entrusted to a court rather than 
to a tribunal in the absence of special considera
tiolls that make a tribunal more suitable and if 
possible to a tribunal rather than to a Minister; 
and (3) the determination that the citizen should 
not suffer in the protection of hi s legal rights from 
the substitution ofa tribunal or ministerial inquiry 
or hearing for a court oflaw. The tribunals, as the 
Law Commission said, "will be useful as a sup
plementary system" to the hierarchy of courts. 
To the cout1s must, therefore, belong the final 
responsibility for pronouncing what the law is 
in regard to the subjects assigned to the tribunaL 

But the Constitution (Forty-second 
Amendment) Act, 1976, expressly excluded the 
courts from exercising jurisdiction over the tri
bunal s from clause (I) of Article 227 and inset1ed 
clause (5) providing that nothing in Clause (I) 
shall be construed as giving to a High Court any 
jurisdiction to question any judgement of any 
inferior court which was not othewise subject to 
appeal orrevision. Articles 323-A and 323-B that 
authorised Parliament and the State Legislatures 
to estab lish administrative tribunals also ex pres
sely stated that appropriate legislature may ex
clude, in the law that it makes, the juridisdiction 
of a ll COUt1S, except the juridisdiction o f the 

1. A Commi~tee a.PPoi nted by the British Government in 1955 under the Chairmanship of Sir Oliver Fra~ks. The Report 
was submItted In August 1957. 
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Supreme Court under Article 136, wilh respecl . 
10 Ihe disputes and complain Is falling wilhin Ihe 
jurisdiclion of Ihe Iribunals, and provide for Ihe 
establishment of a hierarchy of tribunals . 

Th'e Conslilulion (Forty-fourth Amend
menl) ACI, 1978, amended Article 227, relating 
to power of superintendence over all courts by 
the High Court, by subslitut ing for clause (I) , as 
amended by the Forty-second Amendment. 
which now reads: "Every High Court shall have 
superintendence over all courts and tribunal s 
throughout the territories ill relution to wh ich it 
exercises jurisdiction .. , It a150 omitted c lause (5) 
inserted by the Const itution (Forty-second 
Amendment) Act, 1976, but rc<ained the provi
sions o f Article 323-A (2) (d) and Article 323-
8 (3)(d) permitting exclusion o f jurisdiction of all 
Courts except the jurisdiction of the Supreme 
Court under Artic le 136 (special leave). with 
respect to disputes and complaints of service of 
persons appointed to public scr .. iccs or of any 
local or any other authority or orany corpor<.ltion 
owned or controlled by the Go\,cmment. 

But the remedy of appeal to the Supreme 
Court by grant of special lean' is not adl:quatc. 
Apart from the fa ct that it iscxpcnsi\'c, inconven
ient and shall great ly increase the work-load of 
[he Supnne Court, there shall be confusion in tht:' 
administration of law. The jurisd iction of super
intendence vested in the I-fj gh Courts (.' nsurcs that 
the Cou rts or tribunals should COn raml to the law 
laid do",,'" by the courts. Irthe High COll r1s cease 
to exercise this jurisdiction as the Supreme COlirt 
remarked in a case where an administrative tri 
bunal declined to fo llow a High Coun ruling. 
"there would be confusion in the administration 
of law and respect of law would ir- retricvably 
suffer." Some of the disputes before the tribunals 
involve complex quest ions which can best be 
resolved by the courts. TheTurisdiction ofsuper
intendence vested in the High Courts "is to be 
excersied," as the Supreme Court put it , "most 
sparingly in appropriate cases" to keep courts 
and tribunals' 'within the bounds of their author
ity and not for correcting mere errors." 

Tribunals Relating to Service I\lalters 
Administrative tribunals in respect ofserv

ice matters have been treated separately under 
Article 323-A, and it is only the lawofParliament 
which establishes such tribunals, one for the Un
ion and a separate one for each State or for two 
or more States. These administrative tribunals 
shall adjudicate on matters of disputes and com-

Administrative Tribunals 

plaints with respect to recruitment and conditions 
of service of persons appointed to public services 
and posts in connection with the affairs of the 
Union or of any State or of any local or other 
authority within the tcrrilOry of Ind ia or under the 
control of the Government of India or of any 
Corporation owned and controlled by the Gov
ernment. 

The law of Parliament establishing such 
administrative tribunals should clearly specify 
the jurisdiction, powers (including the power to 
punish for contempt) and authority wh ich may 
be exercised by each of such tribunals, provide 
for the procedure (including provi sions as to the 
limitation and rules of evidence) to be followed, 
exclude the jurisdiction of all courts, except the 
jurisdiction of the Supreme Court under Article 
136, with respect to the disputes and complaints 
in respect of service matters. and provide for the 
tr.1nsfer to each such administrative tribunal of 
any case pending before any cou rt or authority 
immediately before the establi shment of such 
tribunals. 

Anicle 371- D empowers the President to 
make by Order with respect to the State of Andhra 
Pradesh special provisions for equitable opport
nunities and faci lities for the people belonging to 
the different parts of the State in the mailer of 
public employment and in the matter of educa
tion_ The law of Parliament sett ing up adminis· 
tralive tribunal s and defining their juri sdiction 
shou ld expressly state the repeal or amendment 
of any such Presidential OrdeLln order to ensure 
the effec tive functioning, speedy disposal of 
cases and enforcement of the orders of the tribu
nals, the law should also contain such supplemen
tal, incidental and consequential proVISIOns as 
Pari iament may deem necessary, 
Tribunals for olher Mailers 

Article 323-8 empowers appropriate Leg
islature, Parliament or State Legislature. com· 
petent to make laws with respect to such matters, 
to provide for the adjudication ortrial by tribunals 
of any disputes, complaints or offences with re
spec t to all or any of the following matters : 

(a) levy, assessment, collection and en
forcement of any tax; 

(b) foreign exchange, import and export 
across customs frontiers; 

(c) industrial and labour dispules; 
(d) land reforms by ,~ay of acquisition by 

the Stale of any estate as defined in 
Article 31-A in Chapter III dealing with 
Fundamental Rights, or any of the rights 
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or the extinguishment or modification 
of any such-rights or by way of ceilings 
on agricultural land or in any other way; 

(e) ceiling on urban property; 
(I) elections to either House of Parliament 

or either House if it is unicameral. 
(g) production, procurement, supply and 

distribution of foodstuffs ( including 
edible oilseeds and oils) and such other 
goods as the President may, by public 
notification, declare to be essential 
goods and control of prices of such 
goods; 

(h) offences against laws with respect to 
any of the aforesaid matters [(a) to (g)) 
and fees in respect of any those matters; 
and 

(i) any matter incidental to any of the afore
said matters specified in (a) to (h). 

A law made by the competent Legislature 
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with respect to the matters enumerated above 
should provide for the establishment of a hierar
chy of tribunals, define the jurisdiction, powers 
(including the power to punish for contempt) and 
authority which may be exercised by each tribu
nal, specify the procedure (including provisions 
as to the limitations and rules of evidence) to be 
followed, and exclude the jurisdiction ' of the 
Supreme Court under Article 136, with respect 
to all or any of the matters falling within the 
jurisdiction of such tribunals. Provision must also 
be made for the transfer to the relevant tribunal 
of any cases pending before any court or any other 
authority immediately before the establishmet of 
these trihunals. With a view to ensuring effective 
functioning of the tribunals, speedy. disposal of 
cases and enforcement oflh. orders of the tribu
nals, the law should contain 'such supplemental, 
incidental and consequential provisions as the 
appropriate legislature may deem necessary. 



CHAPTER XVIII 

Elections and Parties 

India 's "Act of Faith" 

The decision of the Constituenl Assembly 
to give every adult Indian, male or female. the 
righ t to vote under a system of uni ve rsal and 
direct suffrage, \\'35, as A lladi Krishnaswami 
Ayyar dq:c.ribed it, an act of "abundant faith in 
the common man and the ultimate success of 
democ ratic rule." I It was the culmination of the 
Congress demand which had become a sine qua 
lion of independence. Under the Government of 
India Act. 1935, the ekctorate was honey
combed with fifteen di fferent kinlls ufvotcrs with 
reserved seats.2 Separate communal electorates 
had plagued the Indian poli tics si nce their intro
duct ion in 1909. The frame rs of Ihe Indian Con
st irut ion wou ld have none of them. Article 325 
states that no person shal l be eligible for inelu
sion.: ... in any special electoral ro ll .... on grounds 
onl y of reli gion. race, caste, scx or any ofrhem." 
Artkles 330 and 332 , howevcr. prov ide for res
ervation of seats for Scheduled Castes and Sched
uled Tribes for the House of the People (Lok 
Sabha) and every Statc Assembly) (Vidhan 
Sabha). Pro\'ision has al so been made for the 
nom ination o f not 1110r(' than two lllel1lb~rs to the 
House of the People (Lo k Sabha), and one mem
ber to the State Legislati ve Assembly (Vidhan 
Sabha) if the Anglo- Indian comm unity is not 
adequate ly represen ted there in . 

Part IV (Arti cles 324-329) of lhe Constitu
tion of India deal s with Elections. Every citi zen 
of India who is not less than eighteen years of age 
except those who are mentally unsound or who 
had been found guilty of c riminal or corrupt 
practices. have the right to vote for elections to 
the House of the People and to the Legislative 
Assembly of every State. The Constitution cre
ates an Election Commission charged with the 
superintendence, direction and control of all elec
tions to Parliament, to the State Leg islatures and ; ' 

to the omces of the President and the V ice-Presi
dent ofI ndia. The Election Commission consists 
of the Chief Election Commissioner and such 
other Election Comm issiont:rs as thc President 
may determine their number from ti me to time. 
The Chief Commissioner acts as the Chainnan of 
the Commission in casc there are other Ek-cti on 
Comm issioners as wel l. Before each General 
Election the President may, after consultation 
with the Chief EI\!ction Commiss ioner, appoint 
Regional Commissioners to assist the Election 
Commissiun in the pcrfomlancc of its functi ons. 
The Chi ef Election Commissioner is liable to 
removal from offi ce in like manner and on the 
like grounds as a Judge of the Supreme Court. 
The conditions o f hi s sCfyiee cannot be varied to 
his di sadvantage afte r his appoin tmcnl. But El ec
tion Commissioners and Regional Commission
ers, if any; can be remo\'ed only on the recoll1-
mendati on of the Chief Ek't.: !ion COllllllissiona. 

In 1951-52 when Independent Indi a held 
her first General Elections for 489 seats to the 
House of the People (Lok Sabha) ond for approxi 
mately 3,300 seats to the St3 tL' Assemblies with 
over I 76,OOO ,OOq. voters . their organi sa tion pre 
sented a mammoth tJsk. The Election Commis
sion had to tide over many di ftic ult situat ions and 
solve the riddles ormany complex problems. The 
registration of voters created special problems 
ari sing from the linguistic compl ication s, the di f
ficulty of diverse tradit ions about surnames, the 
religious inhibitions of the Hmdu women to com
municate the names of their husbands and the 
ambiguous status of hundreds of thousands of 
refugees who had migraled from Pakistan. Above 
all was the prob lem of illi teracy. No fewer than 
80 percent of the voters were illiterate and to 
obviate some of the problems thus created,the use 
of symbols and the multiple ballot box scheme 
were employed. At least 80 parties contested the 
elections and if individually oriented groups be 

l. 

2. 
) . 

~Qflsliluent Assembly Debalf!s. Vol. XI, p. 825. The Election Commission later characterised ii, "an act o ffailh-fa ith 
In the common man of India and in his practical commonsense." Report o/Ilre First General Election in India 
1951-52, VoLI,p. 10. ' 
Anicle )J I. 
Anicle )33 . 
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included the figure would be 190. Nearly 17,500 
candidates contested the elections. More than 
one-third of these ran as independents; only 240 
were women. Fourteen of the larger parties were 
recognised as the national parties a~d each ~ne 
of them was assigned a symbol for Its exclUSive 
usc throughout the country. Each of the other 
parties was assigned a symbol either by the Na
tional Election CommissionorbyaState Election 
Commission. Each polling booth had to contain 
as many' ballot boxes as there were candidates 
contesting election from that constituency. AI-
1110st in all parts of the country, particularly in 
rural areas, separate fac ilit ies had to be provided 
for women voters. 

The Election Commission set up 200.000 
polling booths and stations to cater to 
176,000,000 eligible voters and manned some 
two and a half million ballot boxes. Some one 
million Government officials were drnfted to su
pervise the actual voting. But the sheer size of 
election operation was not the only hurdle to be 
crossed. In the remoter areas physical communi
cations presented thQl10st exacting difficulties. 
In some of these areas elephants had to be C0111-

rn;lIldct.!red for transport and "at least one elec
tion official had to cope wi th the experience or 
guarding polling booths against a marauding ti
ger." 

II was the world's largest exercise in de
mocracy and for the \Vestem observers it \\'35 a 
unique occasion. They wondered how in an un· 
der-developed country, whose people were 
mostly illjtt~rate. tradition-bound, unaccustomed 
to the idea as well as practice of direct adult 

. franchise and unfamiliar with the ways and tenets 
of democracy, this gigantic experiment would 
succeed. Many of them predicted that the whole 
thing would degenerate into a shamble. But it 
succeeded ac\inirably and the Indian electorate 
redeemed the' 'act offaith" the Founding-fathers 
had reposed in them. The polling continued for 
four months, from October 25,1951 to February 
21 ,1952 and despite the difficulties of geography 
and climate the voters braved the weather and 
distance. They came to the polling stations, at
tired in gala dresses, men and women, on foot, on 
bullock carts, camels and elephants, on bicycles, 
by public conveyance, and by almost every con
ceivable means of transportation. Most of them 
took their responsibilities seriously. The tumout 
of the voters was impressive, except in a few parts 
of the country, as in most of Rajasthan. Of the 
176,000,000 eligible voters, 88,600,000 or 
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slightly more than 50 per cent actually voted and 
nearly 106,000,000 valid votes were cast. Bear
ing in mind that the rate ·of illiterncy was nearly 
about 80 per cent the turnout must be regarded as 
a remarkably high proportion, particularly when 
we remember that just one-fifth of the eligible 
number of voters had any previous experience of 
voting. As many as 1,635,000 votes were invali
dated. Inevitably there was some misunderstand
ing and confusion. The voters had to cast votes 
s imultaneously for the State Assembly and the 
House of the People. In ·a double-member con
stituency two votes had to be cast in each instance 
instead of one. Many voters, for lack of experi
ence and literacy, left their ballots on top of the 
bailor boxes, or on the floor of the booth instead 
of dropping them in ballot boxes. 
Elections 

The technique of election campaigns and 
the tools employed in the First General Election 
remained the same in the subsequent elections 
too. They have some familiar features with other 
countries of lhe West and some are native tQ.!h_e __ 
soil. The usual common techniques arc public 
meetings, speeches by the top-ranking party lead-
ers on hurricane tours throughout the length and 
breadth of the country, canvassing by the candi
dates together with the influential men of the area 
from housc·to-house. exchange of salutations, 
handShaking, and hugging, with a pat to the 
chi ldren to create an emotional impact, partisan 
appeals and profuse promi ses. Temples, mosques 
and gurdwaras are the usual platfomls for com
munal panies where even religious passions are 
aroused. The unity of the community constitutes 
the focal point of appeal. Certain techniques ex
tensive ly used in the \Vestem countries were not 
available until the June 1977 Assembly elections 
in the nine Northern States and Tamil Nadu. The 
All-India Radio was not a significant factor in the 
previous election campaigns. The Radio was used 
by the Government agency to explain the voting 
procedures and urging the voters to exercise their 
cherished right of frnnchise. Excerpts from the 
election manifestoes of the parties were read from 
time to time; the ruling party always commanding 
the advantage. Television did not exist till re
cently and it does not cover the whole country 
even now. The Janata Government initiated for 
the first time ·in May 1977, broad~asts on the 
Radio and Doordarshan (television) by the lead-
ers of the national parties, but only once or twice 
and for a limited durntion. 
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The tools used in election campaigns are 
varied and often fascinating but jarring too. Some 
of the parties and candidates arc really ingenious 
in devising novel election tools in reaching the 
remote areas. Real ingenuity is reflected in many 
of the placards and posters littering every avail
able space on the walls of the houses and com
mercial premises. Slogans are painted on the 
roads too. 

In towns, cities and villages loud speakers 
mounted on molor cars, jeeps, tongas (hackney 
carriages) and bicycles bla re the namcs of candi
dates and their election symbols in almost unceas
ing babel of sounds right from ea rly in Ihe morn
ing till lale al night, much 10 Ihe agony of Ihe 
student community and di scomfiture of the pub
lic. The slogan for the Congress candidates \\'3S 

vote for the Congress and st rengthen the hands 
of :-Iehru or Indi ra Gand hi . The slog3n of Ihe 
Janata Party in 1977 was Jayprakash Narayan' s 
message: .. Democracy V. Dic tatorsh ip." 

Taking Qu i proccssio ll s is another famil iar 
tool of eleclion campaign ing. Truck loads of 
shouting young people, most of whom arc gen
erally in their teens and quite a few of them are 
hired, cru ise through the streets and along the 
highways. Sometimes, processions :lrC preceded 
by bands or bhangra ((bncing) pan ics. 
Torchlight processions are also taken out and 
srreet ·corncr mectings arc held. The candidates 
are keen that thcirsupporters should ny atop the ir 
houses and commercial premises the pany nags 
to exhibit their electoral sol idarity in that area, 
though it is not an exact barometer of actual 
assessment. Money power is another secret tool 
and the poor \'cry often succumb to such a temp· 
tation 

Since 1967 disruplion ofpolit ieal meetings 
has taken the main fonn of violence. There were 
stray cases even before, but suc h incidents arc of 
usual occurrences n'ow. In 1967,1here were as 
many as 474 reported disturbances during the 
sixty days preceding the po ll and in 8 per cen l of 
these cases deaths or serious injuries occurred. In 
West Bengal, when political murders reached a 
figure of 1,200 in 1970 doubts were seriously 
sexpressed whelher an election could be held at 
all. Troops were, however, called to help the civil 
authorities in holding peaceful elections. The 
troops fanned in the entire State and despile 
extensive patrolling 120 dealhs occurred during 
the seven weeks of intensive campaigning. In 

4. The Hindustal1 Times. New Delhi. December 24, 1979. 
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other States violence was less extreme,although 
Bihar saw some bloody affrays,-<I product of 
caste rivalries,-<lnd both Ultar Pradesh and Gu
jarat had serious Hindu-Muslim riots and the 
police had to reson to firings and the imposition 
of curfews. The March 1977 elections to the 
House of the People passed off without any seri
ous incidence of violence, but in June 1977, 
Bihar, West Bengal and Uttar Pradesh again fell 
prey to violence and the police had to resort to 
firing. Later, political murders took place in 
Jammu and Kashmir. Home Minister Charan 
Singh told the House of the People that cases of 
violence were less in number in 1977 as com· 
pared wilh 1971 . Comparisons are always odious 
and there is no denying the fact that violence is a 
serious blot on the electoral record of India. In 
Ullar Pradesh, Bihar and Madhya Pradesh elec
toral violence is near-endemic. In Muy 198 1 in 
the nine Assembly polls 2 1 people died and for 
the first time six candidates were among the dead, 
three in Uttar Pradesh, two in Bihar, one in 
Gujarat. While most of the 21 slayings were in 
Uttar Pradesh and Bihar. corpses were strewn 
around seven (out of nine) States, including hilh
erto trouble-free Punjab. Capturing of poll ing 
booth has. now become a routine process by 
organised and amlcd gangs of hoodlums. espe
cia ll y in Bihar. During Ihe 197 1 Geneml Elect ion . 
for instance, of 66 cases of ~olh capturin g 
Ihroughout Ihe country as many as 52 look place 
in Bihar. In Ihe 1977 General Election Bihar and 
West Bengal shared Ihe honour ofboolh captur
ing equally. Against Ihe 32 boolhs forc ibly seized 
in Bihar, 31 were similarly taken over in \Vest 
Bengal. There is ample evidence on record that 
even dacoits are wooed by politicians for support 
al the polls in the Chambal region of Madhya 
Pradesh and Uttar Pradesh. A top official was 
reported to have said in Gwalior that the dacoi ts 
"are like any other vote banks for polilical par
lies. "4 An elected member of the Uttar Pradesh 
Assembly sent to a notorious dacoit of Muzaffar· 
nagar (U.P.) a letter of thanks and gratitude fo r 
his support in May 1980 eleclion. 

Until the Fourth General Election in 1967 , 
Congress, while polling less than halfofthe votes 
cast for members of the House of the People,won 
70 per cent or more of the seats. The next largest 
was the Communist Party ofIndia whose strenglh 
fluctuated between sixteen and twenty·nine seats. 
No other Party could get enough n" -nbers to be 

, 
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of any real significance in 1952 and veered round 
this number until 1962. The Jana Sangh which 
began its career with three seats in 1952 increased 
its position to six in 1957 and fourteen in 1962. 

But the Congress could not dominate the 
State Assemblies. In 1952 it failed to win an 
overall majority in the Patiala and East Punjab 
States Union (PEPSU),' Travancore Co
chin,60rissa and Madras. In the newly created 
Andhra Pradesh, the Congress could secure only 
forty' seats against forty-one gained by the Com
munists. In Kerala the Communists formed the 
Govel11ment in 1957 by routing the Congress. In 
Orissa the Congress Government had to depend 
for its existence on the active support of the 
Jharkhand Party. Andhra Pradesh and Orissa 
soon came under the President's rule. Kerala. too, 
had a spell of the President's rule. In the mid-term 
elections the Congress gained a stable majority 
as a result of electoral agreements with the So
cialists and the Muslim League. In Orissa the 
Congress, again, could not muster an absolute 
majori ty an4.. it formed coalition Government 
with locally-l:l'ased Ganatantra Parishad. Madhya 
Pradesh Congress Government fell victim to in
ternal factionalism with the consequence that the 
President's rule had to be imposed. In the third 
General Election the share of the Congress seats 
in the State Assemblies fell from 68.4 per cent in 
1952 to 61.3 per cent followed by the same 
difficulties as before, although rather less severe. 
The Congress Government in Kerala was 
shortlived and,once again,the Presidcnt's rule 
had to be imposed. In Madhya Pradesh the Con
gress Government had to depend upon the sup
port of the Independent members. 

Two results emerge from this study of the 
election results between 1952 and 1962 . In the 
first place, lndian politics were more"competi
tive" at the State level than at the Central level, 
and secondly, there were certain areas where the 
weakness of the Congress was particularly 
marked. At the national level there were no real 
issues to be isolated, except those arising from 
different personalities. Broadly speaking, the 
people voted either for the Congress or against 
the Congress. The Congress had to its credit the 
achievements of the national movement. It won 
for India freedom and the memories of Gandhi 
were still fresh in the minds of the masses. Nehru, 
with his charismatic personality led the party and 
his name had a magic effect on the electorate. But 
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the Congress was also vulnerable because over 
the years it had al ienated many people and regions 
for one reason or another. Almost everyone who 
was frustrated and unhappy with his lot in life 
accused the party in power and that was Congress. 
The reorganisation of the States in 1956 created 
a big dent in the solidarity of the Party and its 
cohesiveness was severely disturbed in the re
gions which were deemed to have been adversely 
affected by the scheme of reorganisation. In the 
elections for the members of the State Assemblies 
local issues and grievances, therefore, predomi
nated. These varied from State to State, and, 
indeed, from constituency to constituency. The 
agitation, for instance, started by the Samyukta 
Maharashtra Sami ti and the Maha Gujarat Janata 
Parishad, two opposition organisations, the for
mer for the creation of a united Maharashtra State 
and the latter for the separation o f the Gujarati
speaking from the Marathi-speaking areas, be
came so violent and effec tive that in 1957 elec
tions the Bombay Congress Party found its for
mer massive majority reduced to a highly_precari
ous onc. Both these front organisations secured 
support from all1105t all sec tions of the people 
without any party compUlsions. It must also be 
noted that though the Congress was a dominant 
party, both at the Centre and in the States, it was 
not the first choice of the majority o f the people, 
for less than half of the voters had always cast 
their votes for the Congress candidates. 

The leaders of the Congress Party were 
al armed at these disturbing trends. The vulner
ability of the Congress was revealed in the 1967 
elections. In the House of the People its majority 
was reduced from 361 to 284; a precarious ma
jority, for factionalism in the party had reached a 
stage where majority could not be safely relied 
upon. With the split in the Congress in 1969, the 
Congress lost majority in the House of the People. 
Sixty-five members of the House broke from it 
and sat with the Opposition. The minority Gov
ernment of Mrs. Indira Gandhi was 52 votes short 
of an absolute majority and it could remain in 
power with the support of the Communists, the 
Akalis and Dravida Munnetra Kazagharn. 

But the situation for the Congress was far 
worse in the States. Bihar, Punjab, West Bengal, 
Orissa, Madras and Kerala were all lost. In Ra
jasthan it secured 89 seats out of a total of 184 
and in Uttar Pradesh 199 out of a total membe~
ship of 425 . In Kerala the tally was 9, in Madras 

s. PEPSU disappeared .ner its merger with Punjab in 1956 as. result of reorganisation. 
6. Travancorc: Cochin became Kerala aner reorganisation. 
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50, in Orissa 31 and in West Bengal 127. The 
Opposition parties had become wiser by then. 
Hitherto the simple majority voting system had 
operated in favour of the Congress. The fragmen·· 
tatian of the Opposition enabled it to win seats 
on minority votes. Electoral pacts,if any,wcre 
few and perfunctory. In the 1962 elections some 
of the Opposition parties used the stratcgy of 
electoral agreements effectively and on a large 
scale and it yielded good dividends. 

These electoral alliances, which had eaten 
into Congress majority in the States, do not fully 
explain the bad shape the Party had assumed. For 
instance, despite the electoral all iances in Gujarat 
and Madhya Pradesh most of the Congressmen 
succeeded in retaining their scats. Here the State 
Congress parties remained comparati vely united 
and the alliances could not create a big dent on 
their solidarity. But in those States where the 
Congress parties were prey 10 intense factional
ism and the Opposit ion all iances were powerful 
the damage was marked. And once the Opposi
tion gained the day, ambitious politicians found 
adequate opportunities to prance into new pas
taures. Fonnerly, to be outside the Congress was 
to be in political wildcmcss. In 1967, there were 
several altemative homes for [he politically am
bitious and fmstr3[cd adventurcrs. Thus started 
the game of defections :1lld noar cross ing. An
other factor worth mentioni ng was the growth of 
facti onali sm in the Congress Central Elect ion 
Committee, a body responsible for the fi na l se
lection o f candidates. This factiona li sed body 
discounted merit and parti san candidates were 
selected. These candidates had less vo te-getting 
capabilities and their loyalty to the party itse lf 
was sure to be weak. Way back in 1954, 
Dunichand Ambalavi, wrote, « I know enough of 
the working of the Congress machinery and that 
of the Punjab Elec tion Board of which I was a 
member in 1951·52. Pre-planned design s, duplic
ity and what not played grealer role in the selec
tion of candidates than any consideration ofhon
esty, fair-play and recognition of the cla ims of 
deserving candidates.'" If such things become a 
repeat performance at the highest level where 
final selections are made, the result is sure to be 
runious for the party, he added. 

The major poli tical effect of the 1967 elec
tions was the proliferation of the unstable gov-

7. The Tribune. Ambala Cann. June: 2, 1959. 
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emments in North India and some other States. 
These coalition Governments had nothing in 
common to bind them together. Their instability 
was essentially due to the diversity of thei r po
litical components or to what an Jndianjoumalist 
described as "ideological promiscuity.'" In 
most cases it was only the desire to power which 
brought them together and consequently the crea
tion of political majorities to support them in the 
Legislatures proved extremely diflieult . The 
habit of floorcrossing was another plague spot 
that left the Governments uncertain and , there
fore, impotent. The outcome was the imposition 
of President's rule in one State after another. The 
midterm elections in February 1969 in Uttar 
Pradesh, West Bengal ,Bihar and Punjab in no 
way improved the situation. This mini-general 
election involving some two-thi rds of the elec
torate followed the trends of 1967 . The public 
disenchantment with the United Front Govem
ments in no way proved advantageous for the 
Congress either. A divided house was finally spli t 
among two rival s, never to combine agt.l in.9 

In December 1970, Mrs. Indira Gandhi 
thought it expedient to seek a fresh mandate. She 
advised the President to di ssolve the House of the 
People and order fresh elections. It is imp0l1ant 
to note that elections lO the House of the People 
were dclillkcd form elections lO the Stalcs of 
Orissa.Tamil Nadu and \'fist Bengal. Mrs. 
Gandhi's decision to hold fresh elections was not 
received enthusiastically by her own partymen. 
Many of the observers regarded it as a desperate 
gamble. She made a direct appeal to the nation to 
hel p her to cany out an effective implementation 
of social and economic programme through 
democratic processes. "Poverty" the Congress 
manifesto ended,"must go. Disparity must di
mini sh. Injustice must end." To carry oul the 
entire programme, Mrs.Gandhi explained to the 
electorate, a strong and stable Government com
mitted to radical policies and backed by adecisive 
majority in Parliament was necessary. 

The nation responded to Mrs. Gandhi's ca ll 
and Congress in securi ng a massive majority of 
352 seats in a House of518-122 more than it held 
at the time of dissolution. It polled 43.64 percent 
of the votes cast. For the Opposition parties,both 
right and left, it was a complete disaster. The 
strength of the Congress (O)was reduced from 66 

8. As cited in Hanson, A.H., and Janet Douglas, India's Democracy, p. 59. 
9. The:re: was anothe:r split in January 1978, and Mrs. Gandhi was the: main actor in this drama too. 
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to 16 seats and it polled 10.56percentofthevotes 
cast. The Swatantra,which had 44 seats in 1967, 
could retain only 8 seats with 3.08 per cent of the 
to tal electorate. The Samyukta Socialists lost 20 
of their 23 seats and Jana Sangh sank from 35 to 
2 1 and the Communists from 29 to 24. The only 
major party to improve its position was the Marx
ist Communist Pany. It secured 25 seats. Re
gional Panics, with the exception of DMK and 
the Telengana Praja Samiti, which demanded a 
separate State for Telengana,were erased from 
the national political scene. DMK won 18 seats. 

In two of the three States in which elections 
IVere held simultaneously the Congress led by 
Mrs. Gandhi-(Congress) (R), Ruling Congress 
as it was then known-made spectacular gains. 
In Orissa, previously ruled by Swatantra-Ied coa
lition it secured 51 seats and emerged as the 
I3rge~t party. In West Bengal it secured 105 seats 
as against II I of the CPI (M), showing a gain of 
50 on its perfonnance of the undivided Congress . . 
Congress (R) fornled Government in coalition 
with the Communist Party of India, the Bangia 
Conoress and the Fo~ard Bloc,both regionally 
based parties. The DMK was given a free run for 
the Assembly seats on the undertaking that it 
\I'ould not contcst the Congress (R) candidates in 
the ten House of the People seats. 

The Congress (R) swept the polls in other 
States too when elections were held sub
sequently. Parliamentary elections to the Sixth 
House of the People were nonnallydue to be held 
in March 1.976. But internal Emergency was 
declared on the mid-night of June 25, 1975 and 
subsequently the tenn of Parliament and the State 
Assemblies was extended for a period of one year. 
In January 1977 the Prime Minister advised the 
President to dissolve the House of the People and 
order fresh elections. The elections were held in 
March 1977. Immediately after the Presidential 
Order dissolving the House of the People, Emer
gency was relaxed and all the political leaders 
detained were released. Four Opposition par
ties-the Congress (Organisation), Jana Sangh, 
Bharatiya Lok Dal, and Socialist Party-<:om
bined together in a single party to contest elec
tions on a common symbol. Jayaprakash Naray
ana God-father of the Janata Party, gave a call to 
the 'people not to miss the opportunity election 
had offered to choose-between freedom and slav
ery-for the country, for themselves and for their 
children. He declared that Janata Party was com-

10. The Indian Express, New Delhi, January 30, 1970, 
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mitted to restoration of Fundamental Rights and 
the Rule of law .•• Jagjivan Ram, the Agriculture 
Minister, resigned from the Union Cabinet and 
the Congress on February 2, 1977 and fonned a 
new party, the Congress for Democracy. Jagjivan 
Ram declared at a Press conference that his party 
would have electoral adjustments with the Janata 
Party. The Janata and the Congress for Democ
racy had a common symbol on the ballot papers. 

Ofthc 188,438,9 10 valid votes, the votes 
poll cd by the national parties were: 

Janata-CFD 81,355,333 (43.17 per cent) 
Congress 65 ,088,520 (34.54 per cent) 
CPI 5,3 10,775 (2.82 percent) 
CPI (M) 8, I 03,723 (4.30 per cent) 
Others 17,247,100 (9.15percenl) 
Independents 1,333,452 (6.02 percent) 
The Jana ta-CFD tally did not include the 

VOles polled by the combination in Tamil 
N.du,where it contested on the symbol of the 
Congress(O). 

The combine polled more than 50 per cent 
of the voles in the seven States and two Union _ 
Territories. Thcy \\'ere: Bihar 65.0 I, Haryan. 
70.35, lI imanchal Pradesh 58 .37, Madhya 
Pradesh 57.95, Orissa 51.77, Rajasthan 65 .21, 
Uttar Pradesh 68. 03, Chandigarh 66. 13 and Delhi 
68. 15. 

The Congrcss polled majority votes in three 
States and three Union Territories. They were : 
Andhra Pradesh 57.36, Karanataka 56.74, Assam 
50.56, Lakshadwecp 58.59, Andaman and Nico
bar Islands 58.54 and Arunachal Pradesh 56.34. 
The Party did not win a single seat in Himachal 
Pradesh, Haryana, Punjab, Uttar Pradesh, Delhi 
and Bihar. In Rajasthan and Madhya Pradesh the 
Congress won one seat each. In 'other words, out 
of237 seats in seven States and two Union Ter
ritories in Northern and Central India, the Con
gress won just two scats. The Janata Party's 
performance was equally bad in the South. In 
Andhra Pradesh, Kamataka,Tamil Nadu, Kerala, 
Pondicherry, Lakshadweep, and the Andaman 
and Nicobar Islands, only six seats went to the 
Janata Party and there. was only one recognisable 
national personality, Neelam Sanjiva Reddy,sub
sequently to become Pre.sident of India, figuring 
in the ruling Party as a representative of the South. 

The CPI, which secured seven seats against 
23 io 1971, polled only 2.82 per cenl of the votes 
compared with 4.73 per cent last time. It, bow
ever, obtained more than 4 per cent of the votes 

- , 
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in five States-Manipur 11.50, Kerala dissipated, was still solid enough and in no State 
10.38,West Bengal 6.49, Bihar 5.63 and Tamil did it receive less voies than Congress in its hey-
Nadu 4.60-{0 be recognised as a national party. day. In the Punjab there was Akali-lanata and 
The CPI(M) received 4.30 per cent of the votes CPI(M) alliance. [n West Bengal CPI(M) went 
this time against 5.12 per cent in 1971. This party alone and for the first time came into power in its 
fought the Parliamentary election in alliance own right, without being dependent on the sup-
with the Janata Party and won 22 seats as com- port of partners in a coaliation. In Tamil Nadu 
pared with 25 in 1971. All-India Anna Dravida MunnetraKazhgam won 

The regional parties and Independents gen- as many as 129 seats in 234 member House. The 
crated 15.17 percent of the votes and annexed 60 DMK secured 49 seats. In Jammu and Kashmir 
seat5 against 22. 13 per cent and 6S seats in 1971. for the first time since independence. the voters 
Among the regional parties which gave an im- had an option between two national parties (Con-
pressi"e performance were: the National Confer- gress and Janata) and one local party (National .' 
enee (2) which contested in Jammu and Kashmir Conference) and they exercised their vote in fa-
in alliance with the Congress, the Kerala Con- your of the National Conference with a predomi-
gress (2) and other parties (Muslim League 2 and nant majority. 
RSP I), all CPI-Ied ruling front Kerala,the Peas- In Jul y 1979 the Janata Party disintegrated 
ants and Workers Party (5), an ally of the Janata and apprehending cenain defeat on a vote of 
Pany in \Iaharashtra, Akali Dal (9) an ally of the no-conlidence moved by the Leader of the Op-
Jana:a PJrty in Punjab, the United Democratic position,Y.B.Chavan, in the House of the Pea-
Front (I) in ~agaland. All-India Anna Dravida pie, against the Janma Government, Prime Min-
Munnwa Kazagham (! 8) in Tamil Nadu and ister Morarji Desai submitted to the President his 
PAndicherry ( I), and Maharashtrawadi Goman- own resignation as well as that of his Council of 
tak Party( l ) in Goa, Daman and Diu. The per- Ministers. After prolonged consultations and 
centage of ,·otes polled by these parties together discussions) the President appointed Charan 
with other smaller parties in the respective States Singh, heading the Lok Dal-Congress (V) coali-
were: Jammu and Kashmir 34.99, Kerala 24.3 1, tion with outside support of the Congress (I). The .-
Mahar"shtr. 10.24, Punj ab 40.57, Nagaland President, while appointing Charan Singh as 
5 1.68,Tam il ~adu [including DMK, AIADMK, () Prime Mi nister, had fettered him with the con-
and Congress (0)] 48.05,Goa 40.52 and Pond i- dition that he would seck confidence of the House 
cherry 53 .32. of the People within a month's time. But Con-

In mid-April 1977, The Union Home Min- gress ( I) subsequently withdrew its support from 
ister "appealed" to the Chief Ministers of the the Government and the Lok Dal-Congress (U) 
nine States-Punjab, Himachal Pradesh, Hary- coal ition could not command sufficient support 
ana, Rajas than, Uttar Pradesh, Bihar, Madhya in the House to steer through the condition of 
Pradesh and Orissa where the Congress suffered seeking a vote of confidence and, canse-
a rout in the March elections to the House of the quently,resigncd. Prime Minister Charan Singh 
People-to advise the Governors to dissolve their advised the Presiden t, on the basis ofthedecision 
Assemblies and immediately seek a fresh man- of his Cabinet, to dissolve the House of the People 
date from the people. The "appeal" was not and command fresh elections. The President 
accep ted and the President issued proclamations thereupon dissolved the House of the People and 
declaring breakdown of the Constitution in these the Lok Dal-Congrcss (U) coalition remained in 
States and disso lved the State Assemblies. Tamil office as a care-taker Government till fresh e1ec-
Nadu was already undenhe President's rule since tions were held in January 1980. Congress (I) 
January 1976. The e lections to the State Assem- headed by Mrs. Indira Gandhi received massive 
blies of these States were held in early June. mandate from the electorate virtually routing all 
Elections to the Jammu aud Kashmir State As- other parties contesting the mid-term Parliamen-
sembly,which had been dissolved earlier by the tary elect ion. 
Governor on the advice of the Chief Minister Following the precedent set by the Janata 
were held in the end of June. Government in February 1977, the Congress (I) 

The Janata Party again swept the polls in Government also dissolved the State Assemblies 
the States of Himachal, Haryana, Rajasthan, Uttar where non-Congress (I) Governments were in 
Pradesh, Bihar, Madhya Pradesh and Orissa. The power. Switching over loyalties, a proverbial 
public support for the Party,though somewhat feaiure of Indian politics, had started much ear-
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lier, ev~n before the Parliamentary elections in 
January 1980. Bhajan Lal, the Haryana Chief 
Minister, took the lead and along with 37 mem
bers of the State Janata Legislative Party, joined 
Mrs. Gandhi's Congress and others joined them 
afterwards. In Himachal defections from the 
Janata mling party reduced Shanta Kumar's Gov
ernment into minority and the Congress (I) 
leader, Ram Lal, took over the Government. In 
the States of Punjab, Uttar Pradesh, Madhya 
Pradesh, Bihar, Orissa, Rajasthan and Ma
harashtra Congress (I) secured respectable ma
jorities and formed Governments in those States. 
The position as it ""isted in Mayl981 was that 
Congress (I) Governments ruled in the sixteen 
States and in the remaining six, CPI(M) was in 
power in Kerala, Tripura and West Bengal, AIl
India Anna Dravida Munnetra Kazhagam in 
Tamil Nadu, the National Conference in Jammu 
and Kashmir and Sikkim Congress in Sikkim. 
The same old panern of uni-parry Goverment 
both at the Centre and in the States, was once 
again, repeated. Both in the January 1983 Assem
bly elections Congress (I) lost its rullllg position 
both in Andhra Pradesh and Karnataka. Tripura 
went to the CPI (M) for the Second time. 

Parties: (1) Congress 

The Indian National Congress was the rul
ing parry at the Centre from 1947 to March 1977 
when the Janata Parry stepped in its place. It 
reigned supreme in all the States, except for a 
short spell in Kerala, till thc 1967 General Elec
tion when its fortune began fluctu ating. Till 1980 
it was totally eclipsed in the Northern States. 
Although it was the ruling party in the States of 
Maharashtra, Andhra Pradesh, Karnataka and 
Assam, but was in disarray as a result of defec
tions and internal dissensions eventually result
ing into the Parry' s second split in January 1978. 
In Kerala it was in coalit ion Government with the 
Communist Party and the Muslim League. 

In conversation with Michael Brecher, 
Krishna Menon described the one great advan
tas,e that Congress had over its competitors. "The 
great strength of the Congress Parry," he saig, 
"is that they have a place in the hearts of the 
people. There is nothing to take its place. I mean 
you cannot compare it to a Western political 
party; it is not strictly a parry, it has got a mys-

~tique; it is a movement still." But after Inde
pendence the Congress had to playa very differ
ept role. It had become the successor to the BritiSh 
ajlthority in India. There was at that time mllch 
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heart-searching and stock-taking in the Congress 
ranks as to whether the Congress should continue 
to function when its mission of winning freedom 
for India had been fulfilled. Gandhi himself felt 
that the Congress should dissolve and tum itself 
in a Lok Sewak Sangh (Society for the service of 
the people),because he did not want the child of 
his toils and symbol of national unity to become 
the plaything of politics and be reduced to the 
position ora mere party manoeuvring for power. 
The majority in the Congress , however, as Prof. 
Avasthi says, " declined to commit political 
'harakari' and decided to stand forth as a political 
parry in the usual sense of the terms. " The Con
gress thus, ceased to be an omnibus organisation 
which could contain almost any Indian who 
wanted his country to be free. It became instead 
a political party, which was at the same time the 
Government of Independent India. It meant that 
Congress could not command the support and 
re~pect of all those comrades who had fought 
together the bank of freedom. Gandhi 's assassi
nation so soon after Independence also removed 
from the scene the most unifying in fluence of all 
and, then followed the process of di sintegration 
in the Party. The Socialists, who formed the 
left-wing of the Congress, separated and estab
lished a new parry under the leadership of 
Jayaprakash Narayan. Sarat Chandra Bose 
formed another party, the Socialist Republican. 
A few more members of the Congress Parry in 
the Central Legislature formed the Socialist 
Democratic Party under the leadership of Prof. 
K.T.Shah. Some were expelled, or were forced 
out by the change in Congress Policy. 

But the Congress retained some of its for
mer mystique and inOuence. It was Gandhi's 
party which had led India to freedom and the 
Government was headed by Nehru whose role in 
the freedom movement was revered by all. He 
was the beau ideal of the old and young alike and 
the Congress still tried to be all things to all men. 
" I have begun with Congress", said an old man 
in a rural constituency, "have stayed with Con
gress and will end with Congress, because Con
gress is the first parry. The flowers that bloom in 
the field, the crops that grow in the field, they are 
there because of Congress." Such sentiments 
generally expressed the feeling of millions of 
Indians in whose hearts respect for Congress 
remained unshaken. 

The younger gelleration did not have any 
such memories to recall. Their parents might have 
recited to them the anecdotes of the national 
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movement. The Congress leadership, too, contin
ued to remind them of the glorious achievements 
the Party had to its credi t. But past is past with 
distant and fading memories. The Congress old 
guard had practically disappeared and even 
among the middle-aged Congress leaders very 
few had "graduated from Britishjails." Here lies 
part of the explanation of both Congress 's former 
dominance and its decadence. 

A second and equally important explana
tion is to be found in political organisation of the 
Congress, It is the only political group in the 
nation with a truly all-India organisation. Its low
est organisational unit is the commitlee in a vi l
lage or town orcityward. The line of organisation 
extends from the local committee to other com
millees in larger sub-divisions of the Slate ,to 
Pradesh(State) Committees,and from the Pradesh 
Committee to the Central party apparatus, headed 
by the all -India Congress Committee and the 
Working Committee. Theoretically, the annual 
session of the Congress is the supreme policy
making body, but in practice it is of the nature of 
party rally which brings together the leaders o f 
the party and thousands of delegates. The 
delegates and others who attend the annual ses
sion li sten to the reports from parry committees, 
and they endorse, usually without much debate, 
large number of resolutions, formu lated or at Joast 
approved by the party's High Command. 

There are three successive stages whereby 
the Congress built itself into a genuine national 
party. Originating amongst a "microscopic mi· 
nority," to use Lord Dufferin' s language, of 
\Vcsternised professional men, at the beginning 
o f the present century, the Congress began to 
recnlit SUppOrl from the indigenous business 
community. When Gandhi entered upon the po
litical scene, it stretched towards the masses. 
Although it rarely reached the lower strata of 
society, the Congress became popular among the 
midd le strata such as peasant propri etors, trades· 
men and sk illed artisans. With Independence and 
Congress having succeeded to authority. its ap
pea l extended to even more socio·economic 
groups and the response was astounding as the 
people regarded it the only political vehicle for 
the real isation of their aspirations. Those who 
chose to remain outside the party itself would at 
least cast their votes for the Congress, though they 
m ight have disagreed with many specific items 
of Congress policy, as they respected it as an 
effective organisation capable of delivering 
whatever "goods" there were to deliver. The 
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organisational effectiveness. therefore~ goes a 
long way te> explain the formc', Congress domi
nance. 

The recruitment of members from a wide 
spectrum of caste and interest groups was un

' doubtedly a source of strength for the Congress, 
as it increased immensely its vote catching ca
pacity and Nehru could ra ise the slogan in 1953 
that" the Congress is the country and the country 
is Congress. " But it grad ually became trans
fonned into a source of wcakness. This process 
of aggregation and accommodation was much 
more difficult for local leadership. The locals 
were faced with the choice of preserving their 
own leadership by discou raging recruitment, or 
winning additional \'otes by bringing into organ
isation ncw elements \vhich mi ght subsequently 
displace them. True, that with Independencc 
rapid avenues became avail able for local leaders 
to realise their polirical aspirations, but it also 
tcnded to reinforce factionalism which is charac
teristic of all Indian organisations and associa
tions. The factions arc like miniature panics 
with in the broad party. Their numbers and 
strength varied from area to area but on the whole 
one may agree with Paul Brass, who studied the 
Uttar Pradesh area , that "organisat ionally, Con' 
gress is a collection of district fa ctions and state 
fal:tions fo nning alliances and developing hos
ti li ties in a constant struggle for positi ons of 
power and slatus in Congress·controlled institu
tions." 

In the beginn ing acrual factions were not 
entircly" chaotic or anem ic" in their mode of 
operation. They were tolerated by the central 
leadership on the ground that fact ionali sm wi th in 
the party served some useful purpose. It was 
considered a democratic process as factions were 
Iheagents of pol iii cal recruitment which widened 
the base for grass root political parlicipation and 
kept the party responsi,'e to the constantly chang
ing political environments. But there was another 
side of it too. Factionalism made the process of 
dec ision-making difficult and lengthy. It made 
the centra l leadership paralysed as the leade~h ip 
increasingly preoccupied itsel f with the mainte
nance of internal un ity o f the party to the exclu
sion of any other objective. Moreover, as Baldev 
Raj Nayar Remarked, "the spectacle of constant 
bickering amongst Congressmen, the public dis
play of inner party controversies and the open 
defiance of party discipline make not only for the 
denigration of the Congress Party, but also lead 
to a contempt for the political system and party 
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itsetf. " 
The organisation of the party in power is 

expected to work in close hannony with, and 
always be willing to be guided by and support the 
ministerial wing. The head of the organisation, 
the party President, and the Leader of the Parlia
mentary wing. who is the Prime Minister, should, 
in theory at any rate, always work hand in hand 
in order that the pany policies and programmes 
are duly implemented. But Nehru and the other 
top leaders firmly believed that having accepted 
the parliamentary system and the constitutional 
doctrine of ministerial responsibility of Parlia
ment and through it to the people, the role of the 
organisational wing was only to take broad deci
sions on party programme and organising its 
members for electoral and "constructive" work. 
The practical difficulties of such a separation of 
powers are obvious and there were quite a few 
influential members in the party who bitterly 
complained that intra-pany democracy was being ' 
thrown overboard. 

At the Centre, "the Prime Minister and the 
Congress President tended to Iilgard each other 
at b!.:st with suspicion and at worst with outright 
hostility."" J.B. Kripalani, who succeeded Ne
hru as President of the Pany, when the latter 
became Prime Minister, tried to insist that politi
cal decisions should be made in consultation 
with the Working Committee. Kripalani had al
ready taken measures to insulate the Working 
Committee from the governmental influence by 
limiting the number of ministers among its mem
bers to one-thi rd of the total membership. Both 
Nehru and Patel "fought him vigorously" with 
the result , that, within two months of Inde
pendence, Kripalani tired of the struggle, re
signed from the Congress presidency and, soon 
afier, from the party to beeomc its veteran foe. 
He fomled a new Party,the Kisan Mazdoor Praja 
Pany (KMPP). Purshottam Das Tandon, who 
became the President in 1950, also challenged 
Nehru and he, too, was forced to resign . There
after Nehru himself became the President and 
combined the two posts, Prime Ministership and 
the presidency of the party, for some years. Ac
cording to Frank Moraes, this victory for the 
pari iamcntary wing created' 'a Congress habit of 
r;nind .. . which led the overwhelming bulk of the 
pany to look to the Prime Minister and not to the 
President of the Congress for the political guid
ance." 
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Nehru's successor to the presidency, U.N. 
Dhebar, was hand-picked and he was not at all 
prominent in the higher circles of the party or of 
the Government. In 1969, Dhebar was succeeded 
by Mrs. Indira Gandhi. Mrs. Gandhi's successor 
was D. Sanjivayya, a comparatively young Chief 
Minister of Andhra Pradesh . Thus,whether he 
held the position of Congress President or not, 
Nehru had been the unquestioned leader of the 
party as well as the nation, till his death in 1964. 

Nadar K. Kamraj was the President when 
Nehru died and he managed the succession of Lal 
Bahadur Shastri to Pri me Ministership. Kamraj 
and his 'Syndieate'-a small group of the Work
ing Committec-contrived to establish the prin
ciple of collective responsibility and it was 
claimed by influential Congressmen that there 
existed one. Shastri lived for a shon time and 
apparently there was no conflict between him and 
the Congress President. Kamraj. again, suc
ceeded in installing Mrs. Indira Gandhi as the 
Prime Minister. Kamraj did not favour the selec
tion of Morarji Desai, another candidate, as 
strong-willed and obstinate he was, he might not 
get on smoothly with lhe pany. Indira Gandhi, on 
the other hand, would depend upon the Congress 
President for advice and guidance, being a 
woman and inexperienced. But she soon asserted 
her independence. Kamraj hi mself lost control 
over the party afterhis defeat in the 1967 eleclions 
and many of the other "tallest poppies, "such as, 
Atulya Ghosh and S.K . Pati!. The relations be
tween the ministerial and organi sational wings 
became so sour that party unity could no longer 
be maintained. The split over the Founh Presi
dential election in 1969 left the Congress a di
vided camp and a party of hostiles in search of an 
opponunity to run down one another. The public 
clash between the Congress President, Nijalin
gappa, and Mrs. Gandhi took away the simple 
grace which party solidarity demanded. 

The Working Committee comprising the 
Nijalingappa group expelled Mrs. Gandhi from 
the party for her "constant denigration of the 
organisation ... acls of in disci pi inc" and" a basic 
and overriding desire to concentrate all power in 
her own hands," and called upon members ofthe 
Congress Parliamentary Party to elect a new 
leader. The other half of the Working Committee 
(10 out of21) led by Mrs.Gandhi countercharged 
Nijalingappa and his syndicate for reducing to 
mockery democracy and discipline within the 

,-II . Hanson, A.H.,.nd Janel Dougals, India 's Democracy. p. 70. 
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Congress "by small coterie equating itself with 
the entire organisation H and "ousted" NijaJin
gappa from Congress Presidentship. The Con
gress split, into Congress (Ruling) under Mrs. 
Gandhi and Congress (Organisation) under Ni
jalingappa, was complete. 

[n the States the conflict between the Chief 
Ministers and the Presidents of the Pradesh Con
gress Committees was even sharper, but its pat
tern varied from State to State. Y.B. Chavan, for 
instance, kept the Maharashtra organisational 
wing under his tight control whereas in West 
Bengal it was just the reverse. Here, Atulya 
Ghosh. the organisational leader, maintained 
dominance over the ministerial wing. In other 
States, " the fortunes of battle rocked to and fro 
with varying results". [n Uttar Pradesh the battle 
had always been (00 severe and many a time 
ministries had fallen as a result. In many States 
the Legislature parties and the Pradesh Congress 
Comm ittees functioned 35 virtually two inde
pendent parties and the supporters of the organ
isa tional wing acted in the manner of an Opposi
ti on and on occasions embarrassed the govern
ment by tabling motions critical of the Govern
ment. Whenever the Central leadership tried to 
intervene.it met w ith partial success and that, too, 
temporarily to fl are up again. After the declara
tion of Emergency these rifts did n0l,jlbate,but 
they took a new form. The Pradesh'tongress 
Committees and the Legislature parties became 
beggars .t the gate of not the Central leadership 
but the Prime Minister. They would invariably 
seek the good offices of Mrs. Gandhi to intervene. 
Many Pradesh Comm ittees were superseded on 
her behest and replaced by the ad hoc committees 
manned by the personnel of her own choice. The 
Chief Ministers were made and unmade by her 
wi th rival ries to recur again but leaving behind a 
corps of disgruntled Chief Ministers removed by 
Mrs. Gandhi. They formed the core of the Con
gress for Democracy and the Janata Party and 
helped the disintegration of the Congress and its 
humiliation at the March and June [977 elections. 

The Congress afterthe [967 elections stood 
di scredi ted at the bar of public opinion. Factions 
were rampant in the Party and the average Con
gressman was collecting dividends on his past 
investment. Sidhartha Ray,fonner Judicial Min
ister o f West Bengal,said in the State Assembly 

12 . The Tribune. AmbliJa Cantt., March 26,1958. 
\3. The Tribune. Ambala Canu., June 2,1959. 
14 . The Tribune. Ambala Canu., October, 2,1954. 

The Government of the Indian Republic 

in 1958 that the Congress Party and administra
tion were"helping in building up a morally cor
rupt and physically weait nation. ,," Dunichand 
Ambalavi,wrote in 1959. " If! were to narrate all 
that has happencd inside and in the name of the 
Congress since the advent of freedom it would be 
a harrowing and distressing story. In the General 
Elections of 1951-52, many Congress notables in 
the Punjab, acted upon the adage 'make hay while 
the sun shines. ' Some of them who could not and 
did not go to the Punjab Legislative Assembly 
made piles of money. ,," Pyarelal, a former Pri
vate Secretary to Gandhi, wrote. " It has to be 
admitted that India today is far from realising the 
picn"e of what Gandhiji called • India of my 
dreams.' Bribery and corruption are rampant all 
round. and on all accounts it is at worse than it 
was under British rule . Favouritism and nepotism 
and fa il ure of the judic iary to give unadulterated 
justice (0 the people in innumerable cases is a 
di stressing fact. ,," C.D. Deshmukh maintained 
that it was now recognised that the administrative 
machinery at all levels was "erratic and inade
quate. The Public heard of nepotism, high-hand
edness, gcrrymandering,fcathering of the nest 
through progeny and many other sins of commis
s ion and omi ss ion." ls 

There was a close association between fac
tionalism and patronage which assumed different 
fom lS and toadying of the worst kind. The distri
bution of favours was, of course, the most impor
tant of the weapons that a dominant faction could 
wic\d. lfusedjudiciously it could bring together 
the whole State organisation in a unity,but this 
was a precarious unity and was achieved at a 
pcrilous cost. It debased the nation and deprived 
it of credibility. It was experimented on a large 
scale and one of its most successful practitioners 
was Pratap Singh Kairon, the Punjab Chief Min
ister( 1956 to 63). He managed his unruly follow
ers and opponents by what he described as "the 
American techniquc"--everyone had his price. 
So was Atlllya Ghosh of West Bengal. He once 
admitted that under his leadership the Pradesh 
Congress Committee had become "a place for 
spoils and favours"-a situat ion he justified on 
the grounds that the alternative was mobocracy, 
which indeed it seemed to have been. The lead
ership in the States corrupted the people in order 
to strengthen their base of ~uthority and status 

IS. V.S. Srinivasa Sastri Endowmenl Lecture, Madras University, July II . J959, 17ze Hindustan nmes, New Delhi, July 
t2. t969. 
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and the vicious circle grew like a snowball. The 
corrupted themselves would become corrupters 
to strengthen their own party position. There 
could be no more damaging indictment of Con
gress rule than the observations made by the 
Election Commission in its report on the Fifth 
General Election, 1971-72. It asked, "How can 
we expect that the election would be corruption
free when the whole country in every sphere and 
department of life and ac tivity is plunged in the 
sea of corruption?" The Congress rule had be
come synonymous with the' 'licence, permit and 
quota raj." The Tarkunde Committee on election 
reform, appointed by Jaya Prakash Narayan, ex
pressed the view in its report in February 1975, 
that among the political parties the Congress had 
the greatest access (Q business finance' 'by reason 
of its power of patronage. " 

In all elections since 1971 the personality 
of Mrs. Gandhi became the only focal point of 
party propaganda. Both the party's election mani
festo and its publicity literature exalted her as an 
incomparable leader with the power to solve all 
problems of the country. "She is", de\}ared in 
o ne of the advert isements in newspapers, "the 
only nationalle.adcr whose image is enshrined in 
the hearts of the people. " Nehru had raised the 
slogan in 1953 " the Congress is the country and 
the country is Congress." The tradition ·of 
heroworship was carried to such extreme lengths 
that no less a person than the Congress President 
equated India with Indira. But the March 1977 
elections proved otherwise. Emergency took its 
to ll and the Prime Minister herself was defeated 
in a constituency that she had nursed so fondly. 
For the Congress, the election was the end of the 
road until the Party purified itself or to put it in 
the words of Brahmanada Reddy, it goes "back 
to its pre-independence modes of service and 
sacrifice." I. Immediately after relinquishing her 
office as Prime Minister, Mrs. Gandhi went in 
political seclusion. There were speculations that 
she intended to stage a comeback. In reply to a 
question at a Press Conference whether Mrs. 
Gandhi "(as returning to active politics, the Con
gress President said, "I do not know. She seems 
to have said that she is not returning to active 
politics."" Asked if this was good for the 
palJY,he said that she must have taken the deci
sion for the good of the party. All sane elements 

16 .~ The Times o/Indio. New Delhi, August 1977. 
17. lb;d. 
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in the Congress believed that Mrs. Indira Gandhi 
should leave the party alone if it was to survive. 
But she found her survival in splitting the Con
gress for the second time and engineering for 
herself the Presidentship of the split group, Con
gress conventionists and finally known as Con
gress (Indira). 

Within two months after the second spli t in 
January 1978, Mrs. Gandhi had amply demon
strated her mettle. February 1978 State Assembly 
elections in Karnataka, Andhra Pradesh and Vi
darbha in Maharashtra established beyond doubt 
that she was the principal architect of Congress 
(I) success. In Andhra Pradesh, for instance, hit 
by the worst-ever cyclone in its history in No
vember 1977, the ruling Congress was humbled 
and the breakaway Congress (I) firmly estab
lished its credentials as a legitimate heir to the 
legacy of the undivided Congress. The 
lanata,which had made a strenuous effort to cap
ture power, could barely retain its status as the 
main Opposition Party in the new Assembly. The 
Congress was reduced to party of 30 members in 
the 294-member Assembly. The performance of 
Congress (I ) was equally stunning in Karnataka 
and it became partner in the coalition gO\'emmcnt 
in Maharashtra on terms of equality. 

In the official Congress there were two 
strong groups, one favourin g unity wilh Indira's 
Congress and the other strongly opposing it. Mrs. 
Gandhi responded to the call for unity and pro
longed parleys were held. But all proved futile 
because thosc who did not want to return to her 
fold and whom she did not want to return to her 
by themselves made .not much difference to the 
country's political scene, except Y.B. Chavan 
and he, too, exercised some influence in Ma
harashtra alone. Mrs. Gandhi, accordingly, dic
tated her own terms for merger of the two wings. 
Swaran Singh, who headed the other Congress, 
ultimately reported to his Working Committee on 
March 12, 1979 that Congress(I)was uncompro
mising on every issue and it had refused to agree 
to modalities which would have meant that the 
two parties were coming together on terms of 
equality. An impression was rather sought to be 
created that it was the Congress that had to merge 
in Congress (I). The Working Committee, then, 
decided to break off unity talks. 

The January I ?80 Parliamentary elections 
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once again proved that Mrs,lndira Gandhi was by 
far the most charismatic and astute political 
leader that India had produced since l awahalal 
Nehru . The massive majority she secured in the 
Hrouse o f the People (Lok Sabha) was a rare 
personal triu mph for her more especially when 
she and her Party had lost the people's confidence 
almost completely in 1977. Mrs. Gandhi showed 
her indomitable will in the way she overcame the 
trauma of her personal tragedy and politically 
rehabilitated he rself and her Party. Herceaseless 
political lours wh ich took herto almost every part 
of the coun try all the way from Udhampur 
(Jammu) to Kanya Kumari, backed by a well-or
ganised election and publ ici ty machine, put her 
way ahead of her rivals. But she could not ignore 
the important pan of th is election that the vOles 
cast in fa\'our of the Congress were barely 43 per 
cent of the tot31 \ ales cast. II meant that 57 pef 
cent of the voters \'oled against her and her party, 
the Congress. 

Despite the lessons of Emergency, l\lrs. 
Gandhi's style offunclioni ng remained the same. 
She combined , without regular election, Prcsi
dentship o f Congress ( I) with the office of the 
Prime Mini ster which she held. thus, obli terating 
the neat line drawn between the organisational 
and parl i;;m1cntary wings of the party. Nockcl ion 
\\ as hdd for ;1ny of the Congresli cOmmillCL'S in 
any of th~ State and the same old sly~ of ad 
hocism was the ru le. This led to group ism :lIld 
dissensions in the ranks of the Party. In the ab
sence of recogni sed Icadership at the State IcY!.! I. 
most State governments were riven by differ
ences and disaffection erupting in min isterial 
crises from time to time and urgent problems 
which required immediate solution were put in 
cold storage. The condit ion was really chaotic. 
She warned and even repri manded her warring 
pan)'men and legislators, but it had no effect. She 
really failed to display the same mettle,which 
marked her in the 1980 elections in disciplin ing 
her own Parry. Thecentralisationofthe Party had, 
no doubt, smothered inner- party democracy, but 
it had made the party no more cohesive. It pro
gressively diminished the central leadcrship's 
effect iveness since it was so deeply involved in 
sorti ng out parochial quarrels that would once 
have been sertled locally. 

Wi th the Party's bastions in the South 
stormed, it faced an uncertain prospect in the 
1985 Parliamentary elec tion. Since the fear of 
incurring Mrs. Indira Gandhi's displeasure and 
the a.we o f her charisma had become less effecti ve 
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the result was that as the next Parliamentary 
election approached, more and more members of 
Parliament started scrious!y thinking whether 
they wou ld not be better offby th rowing in their 
lot with some other party. That had been the 
lesson in the history of political panies in India 
and Ar.dhra Pradesh and Kamataka opened the 
way. But Mrs. Gandhi was not oblivious of these 
lik ely developments. C losely on the heels of the 
Andhra Pradesh and Karnataka debac le and with 
an eye on the 1985 Parliamentary election, she 
initiated measures to revamp the Party and the 
Government. .She made changes in the Cabinet 
and le t the Maharashtra and Himachal Pradesh 
Congress (I) Ll.!gislat ive part ies choose succes
sors to Balasaheb Bhosle and Ram Lal as an 
earnest effort of her intention to let Party unit rUIl 
thei r own sho\\'. She <lppointed Kamalapati Tri
pathi as the wnrking President and responsible 
for party a fC,irs. She appoin ted C.M. Stephen and 
Rajiv Gandhi as Genera l Secretaries of the party 
and later l:OIl\'cned a meeting of Pradesh Party 
Presidents and St'crctaries to rejuvenate the or
ganisat ion with an announcement that party elec
tions <1t all In'cls would be complete by 
lllly,1983. 

Shl.! also made changes in the Union Cabi
ne t and sought 10 tone up the funct ion ing of the 
bUre<l UCfJcy Jilt! In COI11L down on comlption 
and waste. She \\ante-d to lick her Party_into 
shape and c.kh\·cr [he government that \\'orked 
tl1i.lt she promised in the 1980 election campaign 
so that by the tillle the 1985 Parliamentary elec
tion CJI11C round. she and her Party should be 
strong to meet any challenge. But the real prob
lem of the Party was the neglect of grassroot 
s.:ntiments all thesc years which had encouraged 
conten ti on among loca l fact ions. A government 
C<1nl1ot rU I1 affairs of a nation cffecti\'e ly unless 
it is b~ckcd by a dynamic organisational infra
structure aflhc ruling party. 

Rajiv Gandhi succeeded Mrs. Indira 
Gandhi aflcr her assassination on 31 October 
1984.a5 Prime Minister and Presidcnt of the Con
gress (I). In hi , capacity as Pres ident o f the party 
hc expressed his firm resolve to depart from the 
old practice and to take early steps to conduct the 
party poll and, thus, to put an end to what the 
commentators had described all these years as the 
" President' s rule" in the Congress (I). In Decem
ber 1985,at the Congress centenary session in 
Bombay, he vowed to eliminate the " power bro
kers " who stepped up their activities and the 
"moneybags" to help them to recruit non-exis-
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tent persons as pan of organised jockeying for 
elective positions. He also showed his keenness 
to entrust the affairs of the party to younger 
people. The generational change was sought to 
be accelerated and this produced a sharp reaction, 
even stifTresistance. It was the clash between the 
old guard and the younger lot that added a new 
dimension to the tllss le of positions of vantage in 
the party. The reluctance of the old timers to give 
up the levers of power was matched by the grab
bing proclivities of the freshers . The latter had 
the advantage of suppon and encouragement 
from the top whereas the former feared edging 
out with humiliation, and the end of their long 
political career. 

This clash was in the making for the past 
two years (1987) if one were not to take into 
accountthe period when Rajiv Gandhi influenced 
party decisions in his capacity as the General 
Secretary of the All-India Congress Committee 
(I) during the life time of Mrs.Gandhi or the 
impact of Sanjay Gandhi's emergence on the 
party's functioning . When Rajiv Gandhi be':W'e 
the Prime Min ister and (he President of the Con
gress (I) the clash surfaced on the eve of the 1985 
Houseofthe People (Lok Sabha) poll ..... t the time 
of the selection of candidates. He wanted a total 
break with the past and opposed the renomination 
of a large number of old foggies in the House of 
the People (Lok Sabha). Kamlapati Tripathi,oth
erwise not very effective as working President of 
the party cautioned against wholesale 
changes,and was able to exert some restraining 
influence. The compulsions of the elections led 
to a give-and-take though the compromise clearly 
weighed in favour of Rajiv Gandhi. But the 
induction of younger members in the Union 
Council of Ministers from January 1985 onwards 
and the changes in the organisational set-up in the 
States alarmed the old timers. The subsequent 
signals perturbed them further. Their anger found 
expression in derisive references to "computer 
boys" or "childish" ways of running the affairs 
of government and the party. 

The response to the challenge posed by 
tussles and clash was different-postponement 
of the party poll. At a press conference in Febru
ary 1987 in response to some pithy queries Rajiv 
Gandhi mentioned difficulties posed by the scru
tiny ofJhe party electoral rolls to screen out bogus 
members. As regards ' 'concentration of power", 
he said he 'did delegate authority to the Vice
President and the working President and if they 
had gone now it was not his fault. It was clear 
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from the remarks of Rajiv Gandhi at the press 
conference that his ideas of reorganising the party 
set-up were limited to the removal of the working 
President Kamlapati Tripathi and the Vice-Presi
dent Arjun Singh. These two extra constitutional 
authorities were created in totally different cir
cumstances but got embroiled in equally sharp 
controversies. Kamlapati Tripathi was inducted 
as working President around the time when Rajiv 
Gandhi became General Secretary after thc death 
of his younger brother Sanjay Gandhi in 1980. 
Indira Gandhi obviously bad in mind a blend of 
experience and dynamism. In the peculiar situ
ation after her assassination, however, Tripathi 
lost whatever little relevance he had till then. The 
veteran could not be removed but the gap was 
filled early in 1986 with Arjun Singh 's appoint
mentas Vice-President. They were provided with 
a large team of General Secretaries, including 
some who had been dropped from the Council of 
Ministers. The experiment did not work. Though 
Arjun Singh was to work under the guidance of, 
and at the directions of the working President, the 
two could not establi sh even a semblance of 
working relationship. Kamlapati Tripathi was 
gradually sidelined as Arjun Singh took impor
tant decisions either on his own or under th~ 
advice of Rajiv Gandhi or his aides. The task of 
removing Kamlapati Tripathi, ifnot Arjun Singh, 
from his controversial position turned out to be 
tough as he refused to catch hints and defied the 
cajoling by M.L. Fotedar, who acted as Secretary 
to Rajiv Gandhi in his capacity as party Presi
dent. To get over the irksome siruation. a new 
device was thought of -all the office-bearers 
were required to quit and later, while the General 
Secretaries were allowed to continue, the resig
nations of the working President and Vice-Presi
dent were accepted. 

The phenomenon of bogus members was 
not new, but had been evident from the time the 
Congress assumed power at the Centre and in the 
States after Independence and its membership 
became the vehicle of high positions. Even before 
1947, when the Congress was in no posi tion to 
distribute rewards and patronage,the scramble for 
party office used to be acute. But neither the 
intensity of feeling aroused by the contests nor 
the gigantic nature of the scrutiny task deterred 
those controlling the party on various occasions 
from conducting the elections. The norms 
changed from 1973 onwards when Indira Gandhi 
acquired total control of the party machine wilh 
her supremacy and its ready acceptance by the 

-
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party members at a ll levels wi th senior leaders 
taking pride in "democratic centralism" that 
replaced the electoral process. The Emergency 
period strengthened these trends, leading to the 
emergence of extra-constitutional authorities 
both in the working of the Congress (\) and the 
Government. Surprisingly, appropriate lessons 
were not learnt as the rout of the Congress in 1977 
could have been averted had the party scrupu
lously adhered to democratic principles in its 
working, though it might be an over-simplifica
tion, but the denial of inner party democracy 
certainly did contribute to Mrs. Indira Gandhi's 
fa ll . After her return to power in 1980 no attempt 
was made to do away with the new culture wh ich 
had struck deep roots. 

That legacy Rajiv Gandhi inherited . The 
Congress (I) Party remained very much Rajiv 
Gandhi 's Party, as it was her mother's during her 
li fe time. The Party continued to have nominated 
leadership from the apex down to the lowest level 
and as a important corollary to this practice, the 
Chie f Ministers in the COllgress (I) governed 
States were picked up by the decision-makers at 
the Centre if and when the occasion arose. :\1 0 51 

of these Chief Mini sters who occupied these 
posts were not chosen by their respective Legis
la ti ve parties. A breath that nude them could also 
unmake them. I) 

Rajiv Gandhi combining unto himself the 
Prime Ministership and the post of the President 
of the Congress (\) became power- in toxicated. 
He was arrogant in his postures and entirely cut 
ofTfrom the masses. The 1989 election to the Lok 
Sabha threw the Congress ( I) out of office. It 
secured just 197 seats of a total :; JO contested 
with 39.5 per cent of the total number of votes 
cast. With· in less than a year another ejection to 
the Lok Sabha was necessitated. The Congrt!ss 
vote declined from 39.5 percent in 1989 to 37.3 
per cent in May-June: 99 1 elections. Despite this 
drop the Party won 225 Seats, 28 more than 1989. 
The reason forthis increase in the numberofseats 
was a more divided opposition vote than in 1989. 
As a result o f February 19, 1992 el""tions to the 
Lok Sabha in the Punjab State and by-elections 
in other States the strength of the Congress has 
gone up to 243 seats. 

After Rajiv Gandhi's assass ination on May 
2 1, 199 1, P.V. Narasimha Rao occupied for the 
interim period, the office of the Congress (I) 
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President as also that of the Prime Minister of 
India by virt.:. of being a leader of the largest 
single Party in the House of the People, though 
he himself was not a member of either House of 
Parliament. It was for the first time in the history 
of Independent India that a non-member of Par
liament was summoned by the President to form 
the government. 

Narasinha Rao firmly committed himself 
and the Congress (I) Party to restore internal 
democracy in the Party and as a consequence to 
hold elections at all levels of the Party o rganisa
tion and saddle the duly elected members in 
o ffi ce. He also promised to rigid ly adhere to the 
democratic nonn of 'one man one post' . The 
process of elections is more or less complete 
now. Narasinha Rao has been unanimously 
e lectcd President of the All India Congress Com
mittee and together with the office of the Prime 
Min ister the 110 ml of ' one man one post ' has not 
been adhered to. 
(2) Janata Part)' 

Jan3ta Party was the successor to Congress 
as a mling part)' at the Centre. In the June 1977 
elections it succeeded in ousting the Congress 
Governments in the StatesofHimanchal Pradesh, 
Haryana, Rajasthan,Uttar Pradesh, Ivladhya 
Pradesh. Bih" and Orissa. In Punjab the Akali 
Party was in all iance with Janata and CP I(M ). In 
Jammu and Kashmir. \Vest Bengal, Tamil Nadu 
and Kerala the Janata fared miserably. No elec
tions were held in Assam, Maharashtra, Andhra 
Pradesh and Karnataka and Congress Govern
ments remained there in office, although cons is· 
tent wi th India's pol itical culture there had been 
spate of defections and fl oor crossings,especially 
when the Janata Party kept its "doors open" to 
l11embers of the Council of States (Rajya Sabha) 
and the States Assemblies.'·18 

The fornmtion of the Janata Party was the 
result of tentative steps taken inside Tihar Jail. 
Delhi. as described by Atma Singh, former Pun
jab. Development Minister. He said that twenty 
prominent leaders of the Bharatiya Lok Dal, Con
gress (Organisation), Jana Sangh and the Social
ist Party--<lll detained under the Maintenance of 
Internal Security Act-rnet on February 6,1976 
in a closed door meeting under the chainnanship 
of Charan Singh,the Bharatiya Lok Dal leader. 
They were allowed to go out of the roem only 
after they had endorsed the decision, initiated by 

18. Announcement made by Janata Party General Secretary Surendra Mohan on April 26, 1977. The Hindwtan nmu, 
New Dethi. 
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Prakash Singh Badal (Akali Dall, to constitute a 
United Party to figbt tbe Congress. After a month. 
Charan Singb was released on parole and he was 
authorised to meet Jayaprakash Narayan to an
nounce the formation of the Jan.ta Party. I' The 
Emergency was relaxed in January 1977, and all 
Opposition leaders were released from detention 
to enable the political parties to contest elections 
to the Sixth House of the People scheduled to be 
held in March . 

On January 20, 1977, Morarji Desai an
nounced that the four Opposition parties
Bharatiya Lok Dal, Jana Sangh, Congress (0) and 
Socialist Party-had combined into an alliance 
to contest the elections as a single Janata Party. 
The newly created combination received the 
blessings of Jayaprakash Narayan who an
nounced its main aims at a Press conference. He 
said that tbe main aim of the Janata Party would 
be to decentralise power, so that people even in 
the remotest villages could participate in the mak
ing of decisions and plans that concern them. And 
of course the party will revive the strength of 
independent instinUions like the judiciary and the 
Press that act as a check against authoritarian 
rule." The Janata Party, he added, " is committed 
to follow Gandhian principles in cyoh·ing its 
socia-economic programme for in spite of much 
talk about 20 and more points, the conditions of 
the poor have deteriorated." 

In accordance with the aims outlined by 
Jayaprakash Narayan the main thrust of the Janata 
Party's manifesto, rel eased on February 10, 
1977, was the use of Gandhian principles and 
policies to restructure the economy. By doing so, 
it hoped to focus attention on agriculture and 
unemployment and "ensure decentralisation of 
economic and political power." If returned to 
power, the Janata Party promised to lift the Emer
gency, restore Fundamental Rights, repeal Main
tenance oflntemal Security Act, seek to rescind 
the Constitution (Forty-second Amendment) 
Aet, I 976,and other such measures that "will free 
the people from the bondage of fear and restore 
to the citizen his fundamental freedoms, and to 
the Judiciary its rightful role." The Party would 
work for devolution and decentralisat ion of 
power and seek a national consensus in favour of 
smaller districts and smaller development blocks 
"so as to encourage democratic participation and 
sound economk .. management and micro-plan
ning," 

19. The Tribune. Chandigarh. August 2, 1977. 
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The manifesto in its section on a "new 
economic charter" affirmed the right to work. It 
was felt that "this could be realiasable ideal only 
if we move towards the establishment of an econ
omy in which agriculture and cottage and small 
industries have primacy and are not sacrificed to 
the big machine and big city." The large-scale 
industry would be confined to production of 
goods not otherwise possible or for defence 
needs. The property right was proposed to be 
deleted from the Fundamental Rights leaving th is 
as an ordinary statutory right, the object being to 
ensure economic reforms, such as land refonns, 
were not held up. The Party believed that "it is 
possible to eliminate destitution within a decade" 
by raising every family above the poverty line, 
and would attempt to achieve the objective 
"through appropriate economic policies that pro
mote self-employment and provide employment, 
education and social services to every citizen." 
Priority was to be given to agriculture and rural 
reconstruction "which must constitute the base 
of our development planning." Landlordism was 
t~be abolished and holdings below 2.5 hectares 
were to be exempted from payment oflaiJd reve-
nue. 

The Janata Party's foreign policy would 
reflect the nation's enlightened interest and .its 
aspirat ions and priorities at home. It would op
pose all fonns of colonialism, new-colonialism 
and racialism. It stood " for friend ship for all. " 
The manifesto affirmed the party's commitment 
to genuine non-alignment free from attachment 
to any power bloc. It would strive for the peaceful 
settlement of all international disputes and work 
with other Third World nations to establish a new 
and just international economic order. With In
dia's neighbours, the Party would strive to re
solve such outstanding issues as remained pend
ing or unsettled and would consciously promote 
a' 'good neighbour policy." It stood for regional 
cooperation for the common good and for global 
detente free of new blocs or spheres of influence 
and based on universal and general disarmament. 

The four combining parties for purposes of 
elections to the House of the People (Lok Sabba) 
formally merged into the Janata Party on May I, 
1977, the Congress focDemocracy, led by Jagji
van Ram, joining on May 6. It was polarisation 
of the political forces the need for which had 
origi·nally become articulate after the Uttar 
~.radesh elections in 1974. The Bharatiya Kranti 
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Oal (BKD) President C haran Singh summoned a 
convention of non-Communist Opposition par
ties to consider the possibilities of merging the 
various parties and groups into a single cohesive 
political party which should provide an alterna
tive to Congress. The merger decision, first an
nounced on April I, 1974, Jed to a rin in the 
Bharatiya Kranti Dal and the Swatantra Party, the 
remnants repeatedly questioning the groups' vol
untary dissolution. Minoo Masani and the Tamil 
Nadu Swatantra unit also rc\'ottcd. Congress 
(0), Jana Sangh, Muslim League, OMK and the 
Akai Dal had their own reservations and. finally. 
they could not be persuaded to merge and fornl a 
new party. But as a result of the ceaseless efrorts 
ofCharan Singh and Biju Patnaik, the Bharatiya 
Lok Dol was form«J.i1l August 1974 by thc 
merger of se"en non-left pal1ies. Welcoming the 
formation of the Bharatiya Lok Oal, Acharya J.B. 
Kripalani said that thc Oal should put all ideolo
gies and programmes on the shtl f. 

The main problem th:n confronted the 
Janata Party after a little more 1hun two years of 
the final merger of five panics was the inability 
of its leaders and the constituclH panics to forget 
their pre-merger pol itica l idcmi!ics. Tilt.' words 
'constituent ' and 'erstwhile' to ident ify former 
units of thc P:lny recu rred \\ ilh incrcasillg frc
quency and nut C\{)"J an attempt at the tictio ll was 
made that thc Janata Pany was undivided. 
Jayaprakash Narayan frankly sta ted that thc 
groups and parties that had joined the Janala 
Party "have yc t to forget the ir pas t al legia nces 
and the party has yet to function as a well-kn it 
body." He, however,expressed thc hope that the 
party would be able to overcome their "internal 
feuds as they had no allemative and would be 
finished if they broke up." CB. Gurta and Jagji
van Ram also spoke out and Gupta even threat
ened to quit the Janata Party unless something 
was done to correct a situation wherein "profes
sion and practice differ so bla tantly~vell in the 
beginning ... "10 Jagj ivan Ram was forthright 
when he observed that the Janata Party was st i II 
a conglomeration of different groups which had 
failed to merge their identities with the new Party. 
He added, " It seems these groups will think of 
their narrow interests even after fi ve years when. 
in the event of elections, they wiil demand their 
shares of representat ion.' '2 1 

There was an apologetic reference to teeth-

20. I"dian Express. New Delhi. July 24, 1977. 
21. The SIDlc.rman, New Delhi, July 20, 1977. 
22. The Tribu"e, Chandigarh, Augusl2. 1977. 
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ing troubles and, rathcr morc sophistically, to the 
conteJ;ltion that differences were the normal fl!a
rures of a healthy democracy; thc same old argu
ment that the Congress had advanced whcn fac
tionalism plagued it at every level. But the Con
gress was a more homogeneous organisation and 
its aggregative capacity was more. It consisted of 
diverse groups, interests and factions bet\\.'ecn 
which compromise, although difficult, proved 
poss ible until very recently. But ideologically 
there was nothing common among the merging 
units of the Janata and despite the earnest wooing 
of Char an Singh thcycould not earlier be brought 
together in Bharat iya Lok Dal. Not even an 
effort was made to extinguish fomler identities. 
Indeed on the contrary there was an assertion of 
thei r rights and grievances. The scr:lI11bl..: for 
assembly tickets in June 1977 elections, for min
isterial posts and for Party offices and endJl!ss 
exchange of accusat ions within the party were 
alanning. A reci tal of the Janata infighting in 
Uttar Pradesh and Madhya Pradesh and elsc
where was supernuous when consi dered in [he 
context of fi sticuffs that occurred in West Bengal. 
Rajasthan and Punjab and severe tension which 
deve loped between secular and communal cle
ments. 

This son of thing seemed endemic to the 
Indian political scene, but in odd juxtaposition tu 
the l anata's assurances of a "total rc\·olutioll.·· 
The lanata spirit evaporated 500n after the poll 
vic tory in March 1977, and the central leadership 
was to be held responsible for it. "The first sin, 
" as Inuer lit wrote, "was committed when the 
time camc to choose the leader of the Janata 
Pa rli ~ mentary Party. Some of the groups met in 
qu iet conclaves to detemline infon11ally who 
should or should not be backed for the Prime 
\1inistcr'soffice. A dismayed J.P. tried to remedy 
the sinmlion following his arrival in Nt!w Delhi, 
but succeeded partially. "22 lagjivan Ram alld his 
mcn or the Congress for Democracy not partici
pating. Once thi s hurdle was crossed the const itu· 
ent un its of the lanata, as they then were, startcd 
functioning aggressively and soon each was de
manding an equal (or reasonable) share in the 
Union Cabinet. The top leadership decidcd on a 
quota system for the first Cabinet li st, two each 
for the constituent units and for the indcpendent 
Chandra Shekhar- Oharia group and one for the 
Akalis with whom the Janata was in alliance in 
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Punjab. 
This was the beginning of the " rot of group 

functioning" and it spread with all the unfortu
nate consequences and many even hazarded 
speculation about the future of the Janata Party. 
The National Executive of the Janata Party was 
named on quota and so was the Executive of the 
Parliamentary Party. Even the General Secretar
ies for both the organisational and ministerial 
wings were appointed on the quota basis. That 
was not all. "Fuel is now proposed to be added," 
wrote Inder Jit, " to the fi re through a provision 
of the constitution framed for the Janata Parlia
mentary Pany." This provided for elections to 
the pany executive on the basis of proponlonal 
electoral device designed to give representation 
to various parties and groups which otherwi se 
wou ld have remained unrepresented. It has no 
place in the context of an integrated pany for the 
purpose of its internal elections, except to breed 
groups and, if some exist already, to perpetuate 
group ism and, thus, create a body riddled with 
v("sted interests. 

Another tickl ish issue that immediately 
confronted the Prime Minister was the expansion 
of the Union MinisH)', For months when the 
Janata P:.my assumed office, the Council o f Min
islcrs consisted of the nineteen Cabinet Mini sters 
sworn in March 1977. On the calculation that 
there would be an L'xpallsion ~hortly after the 
budget session the various groups in the Parlia
mentary Party were working on thei r strength ami 
their claims accordingly. In temlS of the panics 
which comprised the ruling fonl1ation, the Con 
gress (0) was regarded as over-represented com
pared to the BLD-Jana Sangh combine which was 
believed to be the largest single group. Repre
sentation of Muslims was another problem. 

The dictionary meaning of the word 
"merger" is synonymous with absorpti on. But 
at no stage the seed of absorption was al lowed to 
gemlinate and make Janata a well-integrated 
party. It is true, emotional integration docs tilke 
some ti me, for merging units have to overcome 
their sense of insecurity. A Janata leader ex
plained, " the Ganga and Jamuna meet at a san
gam in Allahabad. But the waters of the two rivers 
retai n their colour and identi ty for quite some 
distance." But not in the manner in which Janata 
Party functioned. Selfishness, sectarianism and 
narrow-mindedness had no place whatever in the 
organisation whose leaders SWore by Gandhi" , 
Principles. 

The Janata Party did not function even as 
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SVD (Samyukta Vidhayak Dal), an innovation 
of 1967, but a loose SVD. In the SVD each 
const i~ue nt alleasrknew where it stood vis-a-vis 
the others. But in the Janata Party no constituent 
unit knew what precisely its position was. Power 
can combine even desperate elements together 
for some time but not for ever and this element 
essentially accounts for the withering away of the 
Party of Jayaprakash Narayan's dream who had 
expressed even from his death-bed his sorrow and 
deep anguish on the functioning of the Party. He 
predicted its demise if the Janata did not mend 
itself by halting groupism and if the drift was 
allowed to go beyond a point of no return. It 
proved true and the Janata Party disintegrated by 
three successive splits. Raj Narain fonned the 
lanata (S) afi er he was asked to quit the cabinet. 
Charan Singh's defection was stabbing at the 
back. He was the Deputy Prime Minister No. I 
in the Desai Govemment and wrecked the l anata 
Pony to become Prime Minister. It was the ful
fi lment of his life' s ambi tion. Charan Singh 
fomled hi s own Lok Dal and Raj Narain ' s Janata 
(S) merged with it. 

No less was Morarji 's contribution to the 
disintegration and decline of the Janata Party. 
Wilhin Ihe fi rst year of Janata' s tenure in office, 
il was more than evident that Desai's leadership 
\V;]s inadequate. The publi c disenchantment was 
openly shared by important Ministers who began 
to speak of Janata '5 non-perfonnance. Through 
all thi s Desai remained unmoved and unmoving 
unfi l he was face to face with defeat on a vote of 
no confidence. Even after the resignation of hi s 
Government, he did not res ign from the leader
ship of his Parliamentary Party until compelling 
circumstances (inclusion in his list of supporters 
submitted to the President were found to.contain 
2 I number of Congress members of Parliament) 
forced him to qui t politics. But it was too late then 
for the new leader of the Janata Party to restore 
its image. Desai spent all the store of poli tical 
goodwi ll with which Janata Party had begun in 
his bid to altain Prime Ministership. No one can 
dispute that throughout hi s political career 
Moratji Desai was mad for power. But there was 
no method in his madness. What else could one 
think of Desai 's statement that he saw nothing 
wrong in making government with Mrs. Gandhi's 
suppqn if it came unsought. ' 

In the 1980 Parliamentary elections the 
battered Janata could secure just 31 seats (Bihar 
8, Gujarat I, Haryana I, Karnataka I, Madhya 
Pradesh 4, Mah~rashtra 8, Rajasthan 4, Uttar 
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Pradesh 3, Delhi I) . In March 1980, Jagjivan Ram 
quit Janata to form the 'real Janata' and then 
suddenly reali sed that it was a grave mistake that 
he committed by joining the Janata Party. Next 
month (April 1980) its Jana Sangh constituent 
and some others formed a new party, Bharatiya 
Janata Party. With th is fifth split, the Janata Party, 
did not dissolve. But its existence cou ld no longer 
be of much consequence. The fifth split was the 
most serious blow to what was created in 1977 . 
The Party was undoubtedly much weakened 
when Ihe Bharaliy. Lok Dal group broke away, 
but it survived as a just credible po litical force . 
When Jagjivan Ram and hi s foJlO\\'crs left, what 
was dama£cd was morc than party's reputation 
than its organisational strength, which derived 
largely from Ihat of its Jana Sangh component. 
But Jana Sangh's withdrawal and fonninga sepa
rate party left hoatn, wi th a few prominent and 
several not so prominent pol itic ians, with little 
effective follo\1,' ing. 

The Janata Pany is at present in total wil
derness, though Slill hugging the fond hope that 
by intcnsiv\.! nursing of the people. i~ cat\:l>ecome 
an altemative to Congrcss (I). It IS, h'6wever. 
doubtful if Ihe spiri t of 1977 can be recaptured. 
It remains the amalgam of a few nJtionally rec
ognised names but it has not becn able to idcntify 
its ideological base in terms of the economic 
policies and political appeal. 

The 1996 elcClions of the House of the 
People (Lok Sabha) elected a hung Parliament. 
The Bharali ya Janata Party was the largesl Party 
in the House but it could not muster support from 
any other Party and Ihe Pres ident had no other 
allernative bUI 10 call Ihe leader of the Bharaliya 
Janatrl Party to foml the Government. But this 
minority Government remained in office just 
forl3 days when it resigned as it could not face 
Ihe vote of confidence as all other parties had 
combined to defeat the non-secular government. 
11 consequently offered an opportunity to a com
bine of 13 parties, Janata Dal taking the lead to 
fom, the Government with the avowed support 
of the Congress from the outside. But the life of 
the UF Government seems to be precarious with 
the election of Sita Ram Kcsari as the President 
of the Congress and the leader of the Congress 
Parliamentary Party. Sita Ram Kesari has de
clared that the support of the Congress to the UF 
Government ought nOl to be taken for granted. It 
win' aepend upon the issues and their merit being 
consistent with Ihe policy of the Congress. 

The Government of the Indian Republic 

(3) The Communist Party 
The Communist Party rose in the course of 

India's struggle for freedom as a result of the 
Indian revolutionaries who drew their inspira
tion from the Great October Revolution. "The 
Communist Party of India," reads the Party' s 
Constitution "is the polit ical party of the Indian 
working class, its vanguard, its highest foml of 
class organisation. It is a voluntary organisation 
of workers, peasants and of toiling people in 
general devoted to the cause of socialism and 
communism." The aim of the Communist Party 
is the achievement of power by the working 
people; the establishment of a peopl e's democ
racy led by the working class, based on the all i
ance of the working class, and peasantry, and Ihe 
realisation of socialism and commun ism. Its pro
gramme includes defence of the vital interests of 
the masses, steady improvement in thei r li ving 
conditions and abolition of social and economic 
inequalities. It tights against all obstruction ist 
conceptions and practices such as communal ism, 
caste. untouc hability and the denial of equal 
rights for women. " The Communisl Party IIp
holds freedom of cop-science and the rights of all 
minorities. It fights for rights and welta re of the 
people oflribal arcas ..... Fighling againsl a1\ sepa
rat ionist and di sruption ist trends and movements 
Ihe Communi st Party Slruggles for balanced de
velopment o f all regions, for equality and equal 
treatment for the people of all linguistic regions 
as a sure foundation of Indian uni ty." 

The 1967 Eleclion Manifesto oUllined the 
programme for immediate measures. \Vith the 
implementation of th is programme the Commu
nist Party intended to save 1:1C country from " the 
present crisis, stimulate production in industry 
and agriculrure, ensure at least minimum needs 
of living life, strengthen and extend democracy 
and avert the danger of India falling a helpless 
victim to American nco-colonialism. " The 
broad features of the programme were total elimi
nation of foreign monopolies. annuhncnt of all 
collaboration agreements. taking over by the 
State of all foreign trade, effeclive measures to 
curb the monopolists and to break up in particu
lar the 75 monopoly houses exposed in the Mo
nopolies Commission Report, replacement ofthe 
Fourth Plan by a People's Plan, nationalisation 
of banks, mopping up the accumulated wealth of 
the monopolists and fomler princes, overhauling 
the entire present tax structure, abolition of land 
revenue to be replaced by a steeply graded tax on 
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agricultural incomes, with exemption for all un
economic holdings, democratisation and reor
ganisation of the public sector, assurance of mini
mum need-based wage, enforcement of effective 
and far-reaching land reforms, wider power and 
authority, particularly in economic and financial 
matters, to be given to the State. 

The party believed that in order to ensure 
rapid and faithful implementation of urgently 
needed democratic reforms the first step was to 
clean up and overhaul the State administration. 
With this end in view the parliamentary system 
should be strengthened by abolishing the Emer
gency powers of the President and his power to 
dismiss a State Government so long as the latter 
enjoyed the confidence of the Legislature. The 
institution of the Governor should be abolished 
and the costly and superfluous Upper Houses be 
substituted by Standing Committees with repre
sentatives of all parties. Proportional repre
sentation ,hould be introduced. 

In the 1971 elections the Party raised a 
battle cry for the rout of "right reaction" and an 
appeal was made to the electorate to bring about 
a new House of the People (Lok Sabha) which 
should have a finn left and democratic reorienta
tion and was committed to effecting basic 
changes in the Constitution. The Constitution 
must be amended to place Parliament'sauprem
acy and the will of the people, expressed through 
Parliament, beyond all challenge by the Judici
ary, including the Supreme Court. This implied, 
the manifesto explained, that Parliament must 
resume its power to amend the Chapter on Fun
damental Rights. The Constitution should also be 
amended to make it obligatory on the part of the 
Judiciary "to interpret legislations for social and 
economic changes, not for restricting their scope 
or for protecting the vested interests, affected by 
them, but for the promotion of social justice and 
progress." The Judiciary must be guided by the 
Preamble and the Directive Principles of State 
Policy in dealing with such measures. The Party 
emphatically reiterated its earlier stand for the 
abolition of the posts of Governors and Upper 
Houses of the Legislatures both at the Centre and 
in the States, drastic revision of the Emergency 
powers, particularly those that affect the demo
cratic rights and weaken democracy. Ironically, 
the Communist Party of India gave an all-out 
support when in June 1975, internal Emergency 
was proclaimed. 

. The Party re-affirmed its well-known po
sition on major economic and political issues. In 
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subsequent years it advocated the takeover of the 
wholesale trade in food~ns and other essential 
commodities and nationalisation oftextilc, sugar 
and jute industries and all banking business. The 
Party's hostility towards the United.States of 
America in the field of foreign policy had been 
its stand all along. The Party called upon the 
voters to give a clear mandate in favour of"pro
gressive and democratic forces", and to defeat 
the "reactionaries," without defining precisely 
what did it want. 

The methods of the· CPI to achieve its ob
jective had all through been the familiar agitation, 
direct strike and sabotage. But consistent with the 
changes in the Soviet Communist Party thesis, it 
was admitted· that in India, too, a peaceful social 
change was possible and where a parliamentary 
system existed the transformationofthe capitalist 
community could be achieved without violent 
revolution. Accordingly, the CPI amended its 
cO)1stitution by providing, "the Party· strives to 
achieve full democracy and socialism by peaceful 
mass movement, by winning a majority in Par
liament and by backing it with l)1ass sections, the 
working class and its allies can overcome the 
resistance of the forces of reaction and ensure that 
Parliament becomes an instrument of the peo
ple's will for effecting fundamental changes in 
the economic, soc ial and state structure." 

The Party's electoral prestige has steadily 
declined. In the 1980 election to the Houseofthe 
People it won only 10 seats. Dange's relinquish
ing the Presidentship of the Party and formation 
of a separate faction (Dange group) had weak
ened the party base and its credibility. The CPI 
and the CPM, each for its own reasons, are com
ing closer to each other. The CPI Central Execu
tive, at its session in January 1981-, made the 
fonnation of a nation-wide' 'left and democratic 
front" its major pian. The Party did not show 
signs of soflening its hosti lity to Mrs. Gandhi's 
Govemment. Ever since the Emergency experi
ment, the CPI no longer believed that the Con
gress (I) represented the' 'progressive bourgeoi
sie."· While Moscow remained favourably dis
posed to Mrs. Gandhi, as was reflected in Brezh
nev's visits to India, it did not seem to have 
influenced the CPI's attitude. All the same, CPI 
has been dwarfed by the CPM and it feels safer 
in a "left and democracatic front " than in a p1Ifely 
"left front" where the CPM's greater strength 
and electoral prestige would inevitably make it
self felt to its disadvantage. 
(4) Communist Party (Marxist) 

There was split in the ·Communist Party of 
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India afier the Vijayawada Congress of 196 1 The 
split in the Communist movement, according to 
the Communist Party's Election Manifesto 
(1967), had seriously affected the mass move
ment as we ll as the struggle for forging broad 
unity of the Le ft and democrat ic forc es . The 
Communist Partyoflndia, the Communi st Marx 
ists c laimed was a group of Dange revisionists 
out to pursue their oprortun ity li ne of class-col
laboration. Taking advantage of the bourgeois 
chauvin ism raised in connec ti on w ith the India
C hina conflict, the revolutionists " j oined hands 
\v ith the bourgeois land lord government (Con
gress) to open the country to American penetra
tion, the dire effects of wh ich they are seeing 
today." The revisionists (Communist Party of 
India) had neither ideologically nor organisat ion
ally, they asserted, any right to call themselves 
by the old name. The Commun ist Party of India 
(Marxist) is the only party that stood finnly and 
constantly for socialism. It rejected the Commu
nist Party's cOlllmitmen t 1O the "parl iamentary 
road to socialism" and Illost important was the 
rcp!<1l'C ll\\,:: nt of the work -cell a~hc basic unit by 
the n.:~id t· nce-bascd branch. 

The Communist Party (rv1arxist) aims al 

socialisation of the means ofproduclion and this 
can be achieved under a proietari :.m State alone. 
It is in the proit.:larian State that the exploitation 
of man by man can be abo li shed and , thus, help 
to solve the problems of poverty and impoH'rish
menL The Party ftnnly believes that the road to 
socia li sm can be opened only through the estab
lishment of a State of People ' s Democracy lect 
by the working people and repl ac ing the present 
bou rgeois-landlord State, led by the big bour
geoisie. This can be achieved by developing de
term ined mass struggles on the basis of growing 
unity and consciousness of the people. The party 
works dctcnnincdly for organis ing people's 
s truggle for live lihood, democracy and power. It 
believes and advocates in balldhs. gheraos and 
student struggles. The 1967 Election Manifesto 
of the Party said, "The mighty Benga l Bandhs, 
the Kerala, Bihar and U.P. bandhs have set the 
pace for the new movement. Millions have par
tic ipated in these struggles and braved the fi ring 
squads of the police to defend their livel ihood and 
I iberties. These have been fo l1owed by the mighty 
wave of student struggle of the working class, 
salaried employees and fin ally the employees of 
the government .... .... Never before since inde-
pendence India witnessed such mighty strug

. gles." The Party, the Manifesto further said, 

- -
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"with its militant and revolutio~ary .tradit ion 
cal1s upon the people to rout the Congress and 
endorse the Party's electoral programme which 
alone shows a way alit of the present cri ti cal 
situation.' , 

The Palty stands for the sovereignty of the 
people, ann ulment of the Emergency powers of 
the President. proportional representation, re
gional autonomy for tribal areas, an equal right 
for all citizens, equal ity of all languages, widest 
autonomy of the Stales comprising the Un ion of 
India, and abo lition of the institution of Gover
nors. The role played by Governors showed, the 
197 1 Election Manifesto of the Party said, that 
they invariably act as the instrument of the Centre 
against the people of the States and powers of the 
President enable him to take over the administra
tion of a State for months and run it without the 
consent of the people, In order to make the powers 
and functions for the State reat. it demands trans
fer of the subjects in the Concurrent Li st of the 
Sc\'cnth Schedule to the States, a larger al location 
of resources to the State including a share of 75 
per cent of all Centra 1 taxes, and complete control 
of a State Go\'Cmmcnt over all it s officials be
longing to All- India Services, 

The Party directed sharp criticism on the 
Judiciary and maintained that the courts must 
functi on as the instnllnents of the peoples' \\'ill 
and not as instrument opposing popular progress. 
The people should have complete freedom to 
dispens~ with the servicc.s of the judges who hold 
up the march of progress. On the economic side 
the Pany stands for taking over the landlord's 
land and its distribution among agricultural la
bour and poor peasa nts gratis, cancellation of 
debts m .... cd by peasants, agricultural workers and 
small art isans, equitable distribution of food to 
the people of urban and rural areas, State trading 
in foodgrains and entire surplus of the produce of 
landlords and rich peasants to be compulsorily 
procured. Effective price control is sought 
through nationalisation of banks, State trading in 
foodgrants etc. Drastic reduction in taxation i~ 
proposed and taxation on all necessit ies of life is 
to be abolished. The Party proposes reduction in 
defence expend iture, abolit ion ofland tax, irriga
tion cess and other cesses and surcharges on 
uneconomic holdings. The Party will stop all 
further American aid, impose moratorium on all 
foreign payments, national ize all foreign trade, 
and all fo reign capita l in plantations, mining, oil 
refineries, shipping and trade. . 
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With relation to internal trade and com
merce the Party champions nationalisation of 
banks, monopoly concerns and other big industry 
wherever necessary. It advocates a people's eco
nomic plan of development and urges that, if 
returned to power, de,-elopment of public sector 
with the utmost rapidity will be undertaken, and 
the private sector and profits therefrom will be 
strict ly controlled_ 

In international rclations, the Party stands 
for independent foreign policy based on opposi
tion to imperialism, especially American imperi
alism, coloniali sm and neo-colonialism and sup
port to all freedom struggles_ It believes in and 
supports the policyofco-existenceand friendship 
with the peace-loving countries and a finn soli
darity with Afro-Asian people_ Break with Brit
ish Commonwealth is its avowed object. It finmly 
believes and will stri'-e for a peaceful sett lement 
of dispute with Socialist China and creation of 
friendly relations with China in the interest of 
Asian freedom, of all di sputes with Pakistan and 
promises "revision of all cultural agreements 
with foreign countries with a view to eliminating 
a ll those provisions that enable foreign powers to 
penetrate into the social and cultural life of the 
nation," The Party is also pledged to take new 
initiati,"es 10 organise common struggle of all the 
ant i-imperial ist countries, particularly those ·of 
Asian and African against the increasing pene
tration of the American, the West German, Japa
nese, and the imperialist powers in the economy, 
poli tical life, cullural activities and in the military 
affairs of the newly independent countries. 

The 1977 manifesto was essentially an in
dictment of the Congress Government for pro
cla iming Emergency. enactment of the Forty-sec
ond Amendment and the untold sufferings ofthe 
people du ri ng the nine teen months of Emergency , 
It coiled upon the electorate to unmask the efforts 
of thc Congrcss GOI'emment to make the world 
believe that the Indian people are not willing to 
accept the dictatorship of the Congress Party by 
\'oting everywhere against the Congress policics 
Oil all frollt s, "It is the task of the le ft and demo
cratic forces to put before the people a compre
hensive programme todefend the people and their 
libcnics." 

The CPI (M) put forward the following 
programme and called upon all Left and demo
cratic parties and forces to rally round it and vote 
against Congress policies: 

(I) Release of all political prisoners and 
withdrawal of warrants, repeal of the 42nd Con-
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stitution Amendment and other repressive laws 
like MISA and the Press Objectionable Matters 
Act; (2) Takeover of foreign capital, ban on entry 
of multinationals and investment of pnvate for
eign capi tal ; (3) Moratorium on foreign debt 
payment; (4) Nationalisation of monopoly 
houses, nationlization of sugar, textile, jute, ce
ment and drug industries; adequate financial and 
other assistance to small and medium industries; 
(5) Takeover of foreign trade; (6) Ending of 
corruption and bureacratism in the public sector 
undertakings; (7) Restoration of democratic and 
trade union rights and collective bargaining 
through trade unions whose representative char
acter must be decided by secret ballot of the 
workers; need-based minimum wage and full 
neutralization of the rise in the cost of living; 
withdrawal of the Bonus Act; measures against 
victimization; (8) Abolition of landlordism by 
taking over the entire land of the landlords and 
labourers and poor peasants; Cancellation of 
debts of peasants, landless labourers and rural 
poor and provision of adequate and cheap credit 
to them; supply o f inputs and cssential articles at 
cheap rates to them; rcmuneratiyc prices for their 
producc to be ensured through government pur
chase; lowering of taxes and orher levies on the 
peasants, firm measures agai nst soc ial oppression 
ofJ-larijans; (9) bringing down of prices by dras
tijaJly reducing taxes and levies on essentia l 
articlcs~ State takeover of wholesale trade in 
foodgrains and the essential articles and their 
distribution under supervis ion of People's Com
mittees; compuisol)' procurement of all the mar
ketable surplus of foodgrains of all landlords; 
( 10) Right to work to be made a fundamental 
constitutional right, and (I I) Compulsory free 
education up to the age of 14 and eradication of 
iliteracy; and (12) A foreign policy of consistent 
anti -imperialism and close co-operation with So
cialist countries. 

The CP I (M) established itself as a major 
party in \Vcst Beng:ll and Keral a, where it became 
the dominant party in the United Front Govern
ments which emerged from the 1967 elections. 
Subsequently, it received sctbacks in both States_ 
In West Bengal it was challenged by the Congress 
and outflanked by a third and even more revolu
tionary Communist Party, the Communist Party 
(Marxist-Leninist). In Kerala, it was fprced to 
yield omce to a CPI-Ied Government, enjoying 
Congress (R) support_ In 197 I, CPI (M) secured 
only two out of nineteen House ofthe People seats 
whereas in 1977 it won none. In West Bengal the 
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CPI (M) had a setback in 1971 elections and its 
tally was 24 against 29. In 1977 the party went in 
for alliance with the Janata Party and secured 17 
scats. But in the Assembly elections it went alone 
and for the first time came into power in its own 
ri ght and continues in the saddle since then . It 
routed both the Janata and the Congress in Janu
ary 1978 elections in Tripura and formed the 
Govemment and continues to be in office. 

M ost of the Communist success, el ec
tora lly and otherwise, has been achieved in areas 
w ith hig h literacy rates and high voting turnouts. 
The educated unemployed provide them with a 
hi gh proportio n o fco nsistcnt support . Like other 
parties, the Com munis ts, too, have marked caste 
artilia tio n s in certain areas. Oddly enough, the ir 
suppo rters arc by no means invariably at the 
bottom o Cthe social scale. in Andhra, for instance. 
they fonnerly had the support of the Kammas, a 
caste wh ich incl uded many substantial landlords_ 

The CPI (M) has also givcn priori ty to the 
ques tion o f fanni ng a " left and democrat ic 
front, " thus, shedd ing some of its hesi tat ion on 
this issue_ Substantial sections within the impor
lan t \Vest Bengal ullit wcrOhostile to Congress 
(U) and the Janata, the two partners in the pro
posed allia ncc_ Bu t the organisational wing of the 
Parry was pressed to fall in line with the national 
policy. It, however, has noth ing in common with 
the Bha ra ti ya Junata Party which is regarded 
fundamenta lly comm unal party. The CPI (M) by 
more o r less repudiati ng Chinf!se foreign policy 
had also moved closer to the CPl in its assessment 
o f the internati onal scene. But the Question of 
uni ty between the two wings of the r.ommunisl 
Party is a mi spl aced speculat ion. It came into 
power in its own right and coutinuous to remai n 
in the saddle since then . \\-est Bengal does not 
change colours eas ily. After 14 years of CPI 
(M)-Icd Left Front the red b .. tion emerged vic
torious again in 199 1. CPI (M) secured 188 seats, 
C PI 16 and others 57. The Congress (I) came a 
poor second with 43 scalS out of total of 294 
Assembly seats. The CPI (M)-Ied Left Democrtic 
Front (LDF) lost to the Congress (I)-led United 
Democratic Front (UDF) in the State of Kerala. 
The CPI (M) won 29 seats only out of a total of 
140 seats in the State Assembly. 

The disintegration of the Soviet Union and 
collapse of communism there and the East Euro
pean counlries had no impact on the policy and 
strategy of CPI (M). The Party still steadfastly 
adheres to Marxism-Leninism and holds Mikhail 
Gorbache" responsible for the whole debacle. 
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That is the crux of the Party's policy resolution 
at its Madras session in January 1992. 

THE ELECTION COMMISSION 
The Electoral Machine 

Elections are centf.l! to the functioning of 
modem democracies as they constitute the prin
cipal mechanism for cxc n.:ising the control orthe 
people on thei r representatives and give legiti
macy to govern in a democratic system . Free and 
fair elections are the sine qua 1/ 0 11 of the demo
cratic system and as a consequence thereof the 
machinery of corlducti ng elections and the per
sonnel manning it assume key importance in a 
country 's poli tical ti fe. 

India incorporates such a sys tem in the 
Constitution and in the various legislati ve meas
ures enac ted pursu<.I nt to thc constitutional provi
sions. There are certain bas ic elements in the 
electoral system, namely, un iversal adul tsufTrage 
which entit les e\"t~ry ci ti zen who is not less than 
eighteen years of age, provided he is not other
\\rise disqu alitlcd, the right to be registered as a 
voter. Then, there is the principle of ' one man one 
vote' and the method of d irect election to the 
1I0use of the People (Lok Sablla) and the Legis· 
lative Assemblies of the States. There are ade
qua te provisions to ensure participation of the 
deprived sections of society (Scheduled Castes 
and Scheduled Tribes) by reserving cOllstituen
cies for them. The management and conduct of 
elec tions on such a largc sca le, as in Ind ia with 
520 million eligible "oters ill 1992, is entrusted 
to an independent Elec tion Commi ssion and it 
has been accorded Consti tutional status. Effi
ciency, impartiality and adequacy of the Electoral 
machinery. thu5, pro\·ide for free and fai r elec
tions, without them elec tions lose their savour 
and it becomes a futi le exerc ise in the realm ofa 
democratic system. Recent elections held in No
vember 1989 and May-June 1991 have, however, 
cast apprehension on the office of the Election 
Commission, asa weak, ineffective and a partisan 
institution. The large-scale violence, both captur
ing and unbecoming malpractices together with 
muscle and money power are a black spot on the 
electoral machinery in India. 

ELECTION COMMISSION 

Apex Body 
The superintendence. direction and control 

of preparation of the electoral rolls and the con
duct of all elections to Parliament, State Legisla
tures, and of elections to the offices of the Presi
dent and Vice-President under the Constitution 
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are vested in the Election Commission consisting 
of the Chief Election Commissioner and such 
number of the Election Commissioners as the 
President may from time to time fix." The ap
pointment of the Chief Election Commissioner 
and the Commissioners is made on behalf of 
Parliament. When any other Election Commis
sioner is so appointed, the Chief Election Com
missioner acts as Chairman of the Commission. 
Before each General Election to the House of the 
People and to the Legislative Assembly of each 
State and biennial election to the Legislative 
Counci l (Vidhan Parishad) of each State having 
such Council, the President may also appoint 
after consultation with the Election Commission 
such Regional Commissioners as he may con
sider necessary to assist the Election Commission 
in the performance of its functions. 

The conditions of service and tenure of 
office of the Elcction Commissioners and the 
Regional Commissioners are determined by the 
President by Rule. The Chief Election Commis
sioner is liable to be removed from office in like 
manner and on the like grounds as a Judge of the 
Supreme Court and the conditions of his service 
cannot be varied to his disadvantage after his 
appointment. Any other Election Commissioner 
or Regional Commissioner shall be removed 
from office on the recom'mendation of the Chief 
Election Commissioner.24 

Two Regional Commissioners were ap
pointed for a period of six months during the 
General Election held in 1951-52 and since then 
no such appointment has been made. Except on 
two brief occasions, there were Deputy Election 
Commissioners in the Commission. The Com
mission has one Deputy Election Commissioner 
at present. The Commission has its own nucleus 
of staff. 
Subord inate Officers 

Among the subordinate election officials 
are the Chief Electoral Officers for each State to 
aid in the preparation of the electoral rolls. Others 
include Electoral Registration Officers, revising 
authorities for deciding claims and objections to 
the draft electoral rolls, arid Returning Officers 
(and Assistant Returning Officers) for conduct
ing elections in each constituency. They all are 
drawn from the higher cadres of Government 
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employees in each State. In addition to these, 
there are thousands of presiding officers, polling 
officers and others for conducting the-polls. For 
the election of 13 members to the House of the 
People (Lok Sabha) and 117 Members of the 
Legislative Assembly in the State of Punjab in 
February 1992, more than 94,000 personnel of 
ditTerent categories were drafted. 

In the process of amending the election 
laws and statutory rules, the role of Chief Elec
toral Officer in a State has been expanded and as 
a result the Election Commission has acquired 
the major responsibi lity for his election. In the 
initial stages, the Chief Electoral Officers were 
appointed by the State Governments. Sub
sequently the changes in the Rule redefined this 
officer' 'appointed by the State Government with 
the concurrence of (he Election Commission." 
Provisions in the two amending Acts of 1956 
clearly specified that the selection of the Chief 
Electoral Officer in a State would be made by the 
Election Commission. At the same time, author
ity has been delegatcd to the Chief Electoral 
'Officer in each State to supervise election proce
dures from the early stages of preparing and 
revising electoral rolls. The initial responsibility 
for supervising the conduct of elections now rests 
with the Chief Electoral Officers, subject to the 
"Superintendence, direction and control of the 

'l:lection Commission ." 
ELECTORAL REFORMS 

The necessity of reforming the electoral 
system is as old as the first 1951-52 General 
Election. But it did not take a tangible shape. Nor · 
had any voice been raised from the non-ruling 
parties against this basic exercise of democracy 
and the problem as it has aggi-avated over the 
years. When the National Front Government, 
headed by Vishwanth Pratap Singh, the Janata 
Dal Parliamentary party leader, assumed office 
in 1990, it appreciated the urgency of the problem 
and appointed a Committee chaired by the then 
Law Minister Dinesh Goswami to study in de
tails the problem of electoral reforms and make 
necessary recommendations. In pursuance of the 
Goswami Committee recommendations three 
separate Bills were introduced in the Council of 
States (Rajya Sabha). The Bills could not make 
any headway and are still pending there and are 

23. In 1989 the one·member Election Commission became a multi·membcrbody w'ith the appointment oftwo other EI'X1ion 
Commissioners, S.S,. Dhanoa and V. Seigell. both fonner civil servants, the first from I.A.S, and the second form IPS. 
The multi·member Election Commission however, remained in existence just for 79 days. and once again it became a 

I., one-member Commission. 
24.' Anic1e 324. 
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likely to be allowed to lapse. Law MinisterVijaya But that is not the end of electoral refonns. 
Bhaskar Reddy in the Narasimha Rao Congress The focus. in fact should be on the larger question 
(I) Government had repeatedly assured Ihe Par- ofregulatlng the proliferatIOn of non-serious can-
liament that the Government was serious about didates who have sc\"ercly burdened and trivial-
electoral refonns and would soon introduce a ized the electoral process. There were over 5,000 
comprehensive Bi ll. Independents in the 1991 Ho use of the People 
Piecemea l Electoral Reforms (Lok Sabha) polls, a majority of whom were in a 

For the presenl , Ihe Government resorted fray only for cheap Self-public ity. Previous Elec-
to issuing Ordinances and that, too, in a pi ece- ti on Refomls Comminees have proposed numer-
meal manner incorporating some reforms whi ch ous amendments to tackle the problem of multi-
the political expediency demanded. The first in pl icity of candidates including a substantia l in-
the series of these Ordinances was the onc issued creas.e in the securi ty deposit ; not allowing a 
on January 4 , 1992. The Government had first cand idate to contest more than one constituency; 
decided to move for consideration oncofthe three and the most radical though innovat ive altcrna-
pending Bills in Ihe Council of Siaies (Rajya tive, 10 disqualify a cand idale from standing in 
Sabha) and informal consu ltations were held with an elec tion for some time; if he failed to secure 
the Opposition leaders. But for some incxplicable one-fourth of the to·ta! number of votes cast. Law 
reason the Bill did nOI find a place in Ihe Official Min isler Vijaya Bhaskar told the PTI correspon-
Legislative Bus iness and the Ordinance was is- dent in an interview on December 29, 199 1, that 
slled in an attempt to bypass Parliament and was the Government \\ as considering \vays and 
occasioned by the proposal initiated by the Gov- means of preventing "frivolous" candidates 
(' rnment to hold e lections in the Statl! of Punjab from entering the elec tion arena. One of the 
anL:f a gap of 57 months Pres ident's rule in that proposals, he added, \\ ·35 to make a provision that 
State. \) every candidate is sponsored by at least ten 

The Ordi nance provided that Parliamen- elected members of either of Panchayats or co-
tary and State Assembly elections would not be operative societies; not a difficult requirement in 
countermanded if an Independent candidate di ed the final analys is under the prevailing political 
before the poll. The Law Minister said in a Prcss climate in India. 
interview that the Punjab Government had been He also said that a legislation for fresh 
keen on the amendment of Representation of th l.' deli mi tation of the House of the People (Lok 
Peoplc~ s Act so that the elections in the State Sabha) and State Assembly constituencies was 
slaled fo r mid-February 1992, were not affecled ready and would be introduced in the Budgel 
owing to terrorist violence against Independent session of Parliament commenc ing on February 
candidales. Mililants shol dead 23 candidates 24, 1992." While Ihere will be no increase in Ihe 
during the campai gn period in May-June 1991 tala I number of seal; al bOlh Ihe levels of the 
propsed cleclions. Thi s led 10 Ihe counlennand- Legi slalure, Ihere would be changes in Ihe re-
ing oflh e invo lved Parliamentary and Assembly served scats, he added. Those seats would be 
seats. rotatl.'d from a cons ti tuency where the Scheduled 

The second Ordinance to amend the Rep- Cas Ie and the Scheduled Tribe votes are the 
rescntation of the People ACI cunailed Ihe lime highesl 10 Ihe second highest. 
for elect ion campaigning from 20days 10 14 days. One oflhe Bills on electoral reforms pend-
Wh ile it may be welcomed by various political ing before Parli<lmen( was about the composition 
parties so far as it helps in the present Punj ab of the Election Commissions whether it should 
situation, the political parties may subsequently remain onc-man body, as it is, or more than 
find it impractical to cover the vast Parliamentary one-member, to ensure greater impartiality. This 
conslitutencies in a short span of 14 days. It may is now one of the pressing demands oflhe Oppe-
nol be possible for a candidate 10 conlacl person- silion parties. The National Front and the Left 
ally the electorate in his Houseofthe People (Lok Fronl are ils vocal advocale. This combine sub-
Sabha) constituency, whi ch often has one million milled on March 4, 1992 a notice, signed by 122 
votes. And in India, personal contact during elcc- Members of Parliamenl, 10 the Speaker to move 
lioneering has its personal appeal and the tech- a motion orimpeachmenl againstthe Chief Elec-
nique is well entrenched. tion Commissioner, T.N. Sheshan, for his "mis-

25 . Constitution (Seventy-l1rst Amendment) Act, 1992. pro\'ides for fresh delimitation on the basis of 1991 census Thus 
the embargo that was placed by the Forty-second Amendment Act, 1976, has been removed. ., 
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behaviour, and illegal, partisan and arbitrary ac
tions", during the conduct of the various elec~ 
tions held during his tenure.'" 

-- , 
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eagerness to capture the maximum number of 
seats both in the House of the People (Lok Sabha) 
,and the State Assemblies that went to the polls, 
has in the last decade and halfbecome an accepted 
fact of political life in I.ndia, importantly in the 
States of Hindi-belt. 

ANTI-DEFECTION LAW · 

Moreover, a single individual at the helm 
of affairs is not a very satisfactory arrangement 
for controlliing the expanding work of the Elec
tion Commission, especially with the addition of 
some 50 million voters consequent on the lower-
ing of voting age to 18 years. Also there .seems In Retrospect 
to be a possibility that the Election Commission The defectors had plagued the Indian poli-
may be entrusted with Ihe onerousjob of conduct- tics since the Fourth General Election in 1967. 
ing Panchayat Raj polls. A measure of reform Not that it was a new phenomenon peculiar to 
should be to keep the Election Commission a India, but the dimensions it assumed and the ugly 
three-member body manned by persons ofexcep- form it took for ministerial rewards in return was 
tl onal Integrity and proven calibre. unprecedented and it has now become an integral 

But neither of the three Bills pending in part of the country's political life. In one single 
Parliament nor the latest Ordinances that had year 438 legislators defected with 210 being re-
been promulgated in· pursuance of electoral re- warded ministerial berths. Overthe period March 
fonns deal directly with the basic distortions of 1967 to August 1970, the Governors' Committee 
the electoral process. They represent no counter (1971) headed by Bhagwan "Sahay reported 1,240 
to the money and muscle power so widely ram- defections, with a sample showing rewards of 
pant at alllO\·els of elections of the legi slative and mini stership in one-fifth of the cases. Ministries 
local bodi csandcontinue to manipulate thepopu- tumbled with ease, supported by unscrupulous 
lar mandate, or to the often grossly misused Governors with avowed leailings towards a par-
might of official machinery. ticular political party, which at that point of time 

When democracy becomes corrupt, the wa's the Congress. The concern for such a state 
best grav itate to the bonom, the worst float to the of affairs was voiced in the House of the People 
top, and the vi le is replaced by the more vile. (Lok Sabha) and was reflected in the debates of 
liemy George's words seem prophetic if one the House on August II, November 24, and 
looks at the composition of the 1991 elected Decel4lber 8, 1967 and it led to the appointment 
members of the Bihar Legi slative Assembfy to of a high-level committee26

, with Y.B. Chavan 
Illustrate the magnitude of the problem. At least as Chairman, to consider the problem of legisla-
40 of 323 legislators have proven criminal record tors changing the allegiance from one party to 

~and 10 out of this number are hardened criminals. another and their frequent crossings of the floor. 
They belong to variou'political parties and were The Committee was required to examine this 
elected by margins that many of the State's top problem in "all its aspects and make recommen-
respected and veteran leaders cannot boast of. dations in this regard," 
Other States, as Utter Pradesh and Madhya Analysing the motives behind the change 
Pradesh do not sufficiently lag behind, though in in allegiance the Committee stated in its Report 
numbers they stand no comparison to the State of "Following the Fourth General Elections, in 
Bihar. One of the former Ministers, belonging to the short period betwcen March 1967 and Febru-
Ihe Janala Dal (Samajwadi) party in Uttar ary 1968 the Indian political scene was charac-
Pradesh, was arrested on the basis of heinous tcrised by numerous instances of changing of 
criminal offences and he contested for the State party allegiance by Legislators of several states. 
Assembly seat in the 1991 elections while lodged Compared to roughly 542 cases in the entire 
In the J"I and won by a thumping majority. period between the fi rst and Fourth General Elec-

The criminal politician nexus, which flow- tion at least 438 defections occurred in these 12 
ered in 1977 when both the Congress (I) and the months alone. That the lure of office played a 
Janata Party gave tickets to criminals in their dominant part in decisions of legislators of the 

25A II is doubtful ifthc nOlice will fructify because the Bharaliya Janala Party has decided nol to go along with the Nattional 
~ronl'Left Front Combi~e . L.K. Advani, the Leader of the Opposition in the House of the People told the Press that 

we are ~h~ny ~rresortlng ~o extreme measures like impeachment" The Statesmen, New Del hi, March 5, 1992. 
26. ; It was a ~1~lmgUlshed committee that included Jayaprak.ash Narayan, Madhu Limaye, S.N. Dwivcdi. P. Govinda Menon 
,', ..l ~~w .~I~lle.r}two fo~:.r Attomeys-General, M. Setalvad, and C.K. Dephtary, and S. Mohan Kumarmah~ala~ . _ 
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States of Bihar. Haryana and M.P. (Madhya 
Pradesh) Punjab. Rajasthan. U.P. (Uttar Pradesh) 
and West Bengal 1165 were included in the 
Council of Ministers which helped to bring into 
being by defections .......... 

The Committee also took upon itself the 
onerous task of defining "defection." Thi s defi 
nition. which was drafted by Jayaprakash 
Narayan himself. was accorded general approval 
of the Committee. was as follows: " An elected 
mcmbcrof a legislature who has been al lotted the 
reserved symbol of any political party can be said 
to have defected. ifafter being elected as member 
of either House of Parliament or of the Legislative 
Counc il orthe Legis lat ive Assembly ofa State or 
Union Territory. he voluntarily renounces aile· 
giance to, or assoc iation with, sush political party, 
prov ided his act ion is not in consequence of 
decision of the party concerned." 

The Report o f the Committee came for 
di scussion in the Council of States (Rajya Sabha) 
on August 12, 1969. Once again divergent views 
on remedies of defection were expressed, though 
everybody showed deeIJ concern at the menace 
ofthe defections. On Ju ly 24. 1970, Union Cabi
net approved a draft of the leg islation on defec
tion, which was later di scussed on December 10, 
1970, in a conference of Opposit ion leaders. con
vened by Pri me Mini ster Indira Gandhi. Again, 
the same old li ne of differences of opin ion was 
voiced and, accordingly. no agreement or con
sensus could be arrived at. Keeping in view the 
sentiments of the Opposi tion leaders. the Prime 
Minister declared that no Bill on defections 
would be moved in the Fourth Lok Sabha. 

On May 16, 1973, Uma Sankar Dixit , the 
then Home Ministe r. sought leave o f the House 
of the People (Lok Sabha) to move Constitution 
(Thi rty -second Amendment) Bill, 1973 , which 
aimed to meet the menace of defections. The Bill 
provided (a)disqualification of those legi slators 
who Icave a party voluntarily, and (b) disquali
fi cation of those legis lators who voted in the 
House of which they were members in defiance 
of the Party Whip. The provision was considered 
sinister and destructive of the principle of ac
countabi li ty to the House of the People (Lok 
Sabha) and Legislative Assembly (Vidhan 
Sabha) of a State as also of freedom of speech 
and vote of legislators. N .A. Palkhivala spoke 
very emphatically against the Bill and considered 
it "truly savag~", on' 'absurd proposition, which 
no Constitution of any mature nation had ever 
contained." He said. "No greater insult can be 
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imagined to Members of Parliament and State 
legislators than to tell them that once they become 
members of a political party, apart from any 
question of party constitution and any discipli
nary action the Party may choose to take, the 
Constitut ion o f India itselfexpects them to have 
no right to form judgment and no liberty to think 
for themselves, but they must become soulless 
and conscienceless ent ities who would be driven 
by their political party in whichever direction the 
party chooses to push them. If we pass this pro
posed provision into 13\ .. ' and Constitutional dis
qualification for a mcmber who honest ly votes or 
abstains from vot ing we shaH make ourselves the 
laughing stock of the world ." 

In the wake of such a stout opposi tion to 
the Bill, both within and outside Parli ament, the 
Government did not push it forward and instead 
made a motion for reference of the Bill to a Joint 
Committee of both the HousesofParliament. The 
Bill, however, lapsed in the Comm ittee itself, 
when the House of the People (Lok Sabha) was 
dissolved in 1977. A fre sh attempt was made by 
the Janata Government in August 1978 to intro
duce the Constitution (forty-Eighth Amend
ment) Bill which conta ined, morc or less, identi
cal provision for disqual Ifi cation of a member as 
the 1973 Constitution Amendment Bili, that is, if 
he voted or abstai ned from voting contrary to the 
Party Whip. Thus, both the Bil lsofl 973 and 1978 
sought to punish honest dissent. It was vehe
mently opposed by the General Secretary of the 
ruling Janata Party, Madhu Limaye, on the floor 
of the House itsel f. Citing the Keshavanand 
Bharati case, he said that the proposed Const itu
tion Amendment Bill was against "the basic 
features of the Constitution. It militates against 
the funda- mental pr inciples ..... It is beyond the 
competence of th is Parliam.n!.. ... this is a banle 
between dictatorship ar.d democracy. This is a 
battle between bossism and freedom of Members 
ofParliarncnt. ..... This is the most sinister bill. that 
has come before the Lok Sabha (House of the 
People)." Madhu Limaye was not only supported 
by the Opposition Members but several other 
Members of the ruling party as well. The Bill, 
thus, ran into rough waters and rather than force 
defeat in the House. it was deemed politically 
prudent by the Government to withdraw it uncon
ditionally. 

The Anti-deCection Act, 1985 
After the 1985 elections to the House of the 

People (Lok Sabha) in which Congress (I) led by 
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Rajiv Gandhi won a three-fourth majority, the 
entire atmosphere was changed into euphoriO
The Opposition had not been able to recover from 
its humiliating defeat at the polls and was nothing 
but a babble of tongues. The Rajiv Gandhi Gov
ernment introduced Constitution (Fifty-second 
Amendment) Bill, 1985, on January 23 to fulfil 
electoral commitment of the Congress (I) to ban 
defections. The Bill roadrollered through the 
Parliament without any opposition. There were 
two notable objectors to the Bill, Soli Sorabjee 
and Madhu Limaye, both out of Pari iament. The 
Bill was not referred to the State Legislatures for 
their ratification under article 368 (2). [t received 
the assent of the President on February IS, 1985 
and became operative on March I, 1985. The 
Amendment Act added a new Tenth Schedule to 
the Constitution incorporating the provisions of 
what it e2me to be known the Anti-Defection Act, 
1985. Thus, what could not be done in past more 
than two decades was achieved in Janurary 1985 . . 
This amendment put a seal on the " fate of a 
possible genuine dissent in Indian Parliamentary 
democracy. " 

The Act provides that the seat of the elected 
Member of Parliament or the Legislative Assem
bly of a State Legislature shall fall vacant on the 
following contingencies ;-

(a) if he voluntarily gives up the member
ship ofa political party on whose symbol he had . 
been elected; or 

(b) if he votes or abstains from voting in 
the HOllse of which he is a member contrary to 
any direction issued by the party to which he 
belongs without obtaining prior permission of the 
competent authority of his party and such act of 
voting against the directive issued or abstention 
therefrom has not been condoned within fifteen 
days from the date of such vot ing; or 

(c) if an independent member after his elec
tion joins any political party; or 

(d) if a nominated member joins from the 
date he took oath as a member of the House to 
which he had been nominated. A nominated 
member ofa House where he is a member orany 
political party on the date of his nomination as 
such member, shall be deemed to belong to such 
political party. 

But the aforesaid provisions relating to dis
qualification of a member or members shall not 
apply in the following cases: 

(i) Party split. Where there is a split in tbe 
poli.!ical party and the member or members con
cerned belong to a faction arising out of such split 

387 

and the group thus splining consists of DOt less 
than one-third of the total membership of the~ 
original party in the House; 

(ii) Party merger. Where two or more po
litical parties have decided to merge by a two
thirds majority of the total membership of the 
party iii the Legislature concerned. 

. Exemptions. The aforesaid provisions re
lating to disqualification shall not apply to a 
person who has been elected to the office of the 
Speaker or Deputy Speaker of the House of the 
People (Lok Sabha) or the Deputy Chainnan of 
the Council of States (Rajya Sabha) or the Chair
man or Deputy Chairman of the Legislative 
Council (Vidhan Parish ad) of a State: 

(a) if he, by reason of his election to such 
office, voluntnrily gives up Ihe membership of 
the political party to which he belonged immedi
alely before his eleclion and does not so long he 
'continues to hold such offi ce thereafter. rejoin 
that political party or become a member of an-
other political party; or -

(b) ifhe, having given up by reason of his 
election to such office, his membership of the 
political party to which he belonged immediately 
before such election, rejoins such political party 
after he ceases to hold such office. 
Decision On Questions of Disqualification 

(I) I\)ra 6 of the Anti-defection Schedule 
1985, lays down that if any question arises as to 
whether a memberofa House has become s ubject 
to disqualification. the question shall be referred 
for the decision of the Chairman OT, as tbe case 
may be, the Speaker of such House and his deci
sion shall be final : Provided that wher~ the 
question which has arisen is as to whether the 
Chairman or the Speaker of a House has become 
subject to such disqualification, the question shall 
be referred for the decision of such member of 
the House as the House may elect and his deCIsion 
shall be final. 

(2) All proceedings as stated above in rela
tion to any disqualification of a member of a 
House shall be deemed to be proceedings in 
Parliament within the meaning of Article 122 
(Courts not to inquire into proceedings ofParlia
ment) or, as the case may be proceedings in the 
Legislature of a State within the meaning of 
Article 212 (Courts not to inquire into proteed
ings.ofthe Legislature). 

Para 7 of the Tenth Schedule is by far 
impo~nt.1t bars the jurisdiction of courts in such 
cases of disquali!jcation on grounds of defection. 
~ . , . , . ~. . 
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I t provides that' 'notwithstanding anything in this 
Constitution. no Court shall have any jurisdiction 
in respect of any matter connected wi th the dis
qualification of a member of a House under the 
Schedule. " 

Para 8 of the Tenth Schedule authorises the 
Chaimml1 or the Speaker of a House to make 
rules for giving effect to the provi sions of the 
Sc hedule and the rules so framed were approved 
by the House of the People (Lok Sabha) on 
December 16, 1985. The Lok Sabha(Disqualifl
cation on Ground of Defection) Rules, 1985 
stipulated (hat every such petition alleging di s
qualification shou ld he addressed to the Secre
tary-General of the Lok Sabha, containing a con
cise statement of the material fact3 against the 
nllegcd Member or Members orthe Parliament. 
It is provided that the Speaker would seek the 
reply from the affected party within seven days 
after receiving the petition from the leader of the 
party concerned . The decision of the Speaker in 
this regard s hall be notified in the Offi cial Gazette 
and fO"'ij'"ded to the Election Commission and 
lhc Govcn1mcnl of India. Likewise, the StJle 
Legislatures framed their own Rules and Regu· 
lations, for the application of disqual ification of 
th('i r respective members in cases of defections. 
[va lu a tion of the Act 

The Anti -defecti on Act, 1985 was widely 
acclaimed by the Congress (I) and some othcr 
political parties. But it suffered from serious 
flaws and misgivings, Neither a publi c debate on 
its specific provis ions had been initialed nor any 
attempt was made by the Congress ( I) Govern
ment to seek a consensus of other political parties 
in its favour. It was simply rushed through in 
Parliament and, as such, was widely believed that 
the legislation was designed to benefit the ruling 
party alone. 

T he d e finition of the tenm " defector," as 
contained in the Act, does not cover the honest 
dissenter who defies the Party Whip on a Bill to 
which he is conscientiously opposed and the 
defeat of such a Bill in the Housewould not effect 
the survival of the Government. The Constitution 
(Thirty-second Amendment) Bill, 1973, which 
a imed to meet the menace of defection, provided 
disqualification on two counts: (a) of those mem
bers who left a party voluntarily and (b) those 
who voted in the House in defiance of the Party 
Whip; precisely the same provisions as are con
tained in the Anti-defection Act, 1985. The 
Thirty-Second Amendment Bill whieh also con-
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tained similar provisions was abandoned in face 
of wide averse public opinion. 

The Governors ' Comm ittee ( 197 I) was op
posed to legislat i\'e action to check defections and 
fl oor crossings for that would not permit genuine 
changes of conviction or dissatisfaction with the 
party and its leadership, for example, where 
promi ses or programmes remained unfulfilled. 
But the Committee would like tht: legislator or 
legislators who changed their party to seek re· 
election. "This is different," the Committee 
noted, "from curbing the right of di ssent or 
change and is in essence an ex tension of the 
exercise of responsibility which is at the root of 
the Constitution." Morally too, in the opinion of 
the Committee, "This would be the right course 
to adopt and may certainly restrict defections 
prompted only by reasons of self· interest or pur
suit of power." 

But the Anti-defection Act, 1985, legiti
mi scs aefections through the device of "party 
spl it" and" part)' merger." The process of both 
the dcvices is easy and for all intents and purposcs 
is an alihi for d..::frc tioll . In case of " party split" 
one-third of the tota l membership of the party in 
the 1·louse if they fonn a distinct and separate 
group arising out of such split do not attract the 
penalty of di squalification under the law. In case 
uf " party merger" the prescribed majority is 
two-third, of the total strength of the original 
party in the House. As a result , there was a 
Government o f defectors at the Centre following 
the defection of th irty-seven members of the 
Janata Dal headed by V.P. Singh, Chandhra 
Shekhcr subm itted to the Speaker of the House 
of the People (Lok Sabha) the lis t of these thirty
sevcn members on November 6, 1991, and in
forn1ed him about the split in the Janata Dal, a 
constituent of the National Front, and the forma
tion of a new political party. C handra Shekher 
s taked his claim with the breakaway group of the 
Janata Dal, as "unanachcd," a new addition in 
the vocabulary of the Anti- defection Act, 1985, 
and the creation of the Speakar, with the outside 
support of the Congress (I) Party. Intrinsically 
speaking the Janata Dal Party and the Govern
ment forn1ed by Vishawanth Parlap Singh as its 
leader was also a government of defectors as 
almost all the members of the newly fonmed 
Janata Dal were either expelled form the Con
gress (I) Party or had defected therefrom. Some 
of the more clever out of them continued to 
remain members of the Congress (I) Party and 
either voted with the Party or abstained from 
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voting, though they criticised the policy of the 
Party both inside and outside Parliament. The 

-.- Congress (I) did not venture to take action against 
them for tactical political reasons. 

The three suggestions made by President 
R. Venkataraman in his speech on December 27, 
1991 to the Conference of Governors, had most 
probably the feelings of a prov~nly defective, 
Anti-defection law which could enable just a 
handful of defectors, as in the case of Chandra 
Shekher, to assume the reins of office at the 
Centre. The first suggestion was that the size of 
the Ministry should "be limited to one-tenth of 
the size of the popularly e lected legislators." 
Secondly, the defector should "be debarred from 
any political office, elective or otherwise, for the 
duration of the legislature to which he had been 
returned by. the electorate". Lastl y, he said, " In 
maners penaining to the anti-defect ion Jaw,judi
cial directives are sometimes issued to the Gov
ernor, placing that office in a situation of deli
cacy." The President suggested that the office of 
the Governor be insulated " from such piquant 
situations ... 

The problem facing the country is to devi se 
a set of rules which will curb corruption and the 
corrupt practices go with it. Probity, says A. G. 
Noorani, "cannot be legislated, but corrupl ion 
can be punished and deterred to a certain extent. , 
The size ofthe Ministry is oneofthe patent factors 
of corruption. The Committee on Defection re
corded in 1969 "unanimous agreement" on the 
recommendation to limit the size of the Council 
of Ministers. There was also agreement that the 
size of the Council should have some relat ion to 
the size of the Legislature. But the curb can be 
evaded by providing what President R. 
Venkataraman described as "a ministerial type 
of sine- cure." It is, therefore, no less essential 
to put these plums of office jobs beyond the grasp 
of defectors. Dev Raj Urs had as many as 47 
, lembers of the Legi slative Assembly of Kar-

:; nataka members ofland tribunals and another 47 
as members of State Boards and Corporations. 
Bhajan Lal in Haryana and Laloo Prasad Yadav 
in Bihar, during recent times are close rivals of 
Urs in their patronage and vitiating the country's 
polity. 

Para 6 of the Anti-defection Act, 1985, 
provides that any question regarding disqualifi
cation arising out of the defection is to be decided 
by the Chainnan or the Speaker of the House, as 
the case may be, and his decision shall be final. 
It also provides that all proceedings of Parliament 
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and the Legislature ofa State as, the case may be 
shall be deemed to be proceedings of the Legis
lature concerned and, accordingly, the validity of 
such 'proceedings cannot be called in question in 
a court of law on the ground of any alleged 
irregulariry of procedure. Para 7 of the Tenth 
Schedule bars in clear terms the jurisdiction of 
the courts in respect of any matter connected with 
the disqualification of a member of a House 
under the Schedule. 

The Report of the All-Party Committee on 
Ihe Electoral Reforms submitted in May 1990, 
recorded that all political parties, except the Con
gress(I), f"'t that the power of deciding legal issue 
of disqualification should not be left to the 
Speaker. Upholding the validity of Anti-defec
tion Act, 1985, by a 3-2 majority, the Constitution 
Bench of the Supreme Court ' ruled that the 
Speaker ' s or the Chairman's order, as Ihe case 
may be, under the Act were open to judicial 
review. Since the Speaker or the Chairman, as the 
case may be, acts as a .. tribunal" in giving his 
decision on a case of defection, Para 7 of the Tenth 
Schedu le of the Constitution which bars the ju
risdiction of the courts is, therefore, unconstitu
tional. It went against the stated objective of 
providing "a remedy forthe evil of unprincipled 
and uncthical po litical defections" by giving im
munity to presiding officers of the Legislatures 
from "allcgations ofmala:Hde and non- c 'i\"pli 
ance with rules o f natural justice", the Court held. 

The Supreme Court also observed that' 'the 
disqualification imposed by Para 2 (I) (b) must 
be so construed as not to unduly impinge on the 
said freedom of speech of a Member." Thi s 
would be possible, the Court noted, if Para (I) (b) 
is confined in its scope by keeping in view the 
object underlying the amendments contained in 
the Tenth Schedule, namely, to curb the evi l or 
mischief of political defections motivated by the 
lure of office or similar considerations. " 

The Court said that the stated objective 
could be achieved if the disqualification incurred 
on the ground of voting or abstaining from voting 
by a member was confined to cases. where a 
change of government was likely to be brought 
about or was prevented by such action. In the 
alternative, the same could be said when such 
voting or abstinence was on a matter which was 
a major policy and programme on which the 
political party to which the member belonged 
went to the polls. 

At present under Para 2(1)(b) a member , 
incurs disqualification ifhe votes or abstains from 
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voting in the House contrary to any direction 
issued by the political party to which he belongs 
wit~out obtaining prior penn iss ion. The Court 
held that the words "any di rec tion" required to 
be construed harmoniously with the other provi
sions of the anti-defection law which define and 
limit the camours of its meaning. There was, 
therefore, no justification to give wo~ds wider 
meaning. The Court said voting or abstinence 
from voting by a member against the di rection by 
the pol itica l party by such a motion would amount 
to disapproval o f the programme on the basis of 
which he went before the electorate and got 
elected and, such voting or abstinence \vould lead 
to a breach of the trust reposed in him by the 
electorate. " Keeping in vicw the consequences 
of the d isqualifica tion it would be appropriate 
that the Whip should be so worded as to clearly 
indicate that voting or abstaining would resu lt in 
incurring disquali fi cation," the Court observed. 

The majority judgment was delivered by 
lustice M.P. Venkatchallaiah, l ustiee K. 
~ayachandra Reddy and l ustiee S.c. Agarwal. 
, In a separate dissenting judgment Justi ce 
L.M. Shanna and l ustice J. S. Verma held the 
entire anti-defection luw unconstiutiona1. The 
ludges held that the law violated the basic stmc
ture of the Constitution. They said constitutional 
scheme for dcc ision on qucstions of di squalifica
tion contemplated adjudicat ion by an inde
pendent authority outside the House. Namely, the 
President or the Govemor in accordance with the 
opinion of the Election Comm iss ion all of whom 
were high constitut ional authorities with security 
of tenure independent of the will of the I-Iousc. 
Suggestions of the Speakers 

The Speakers Conference held in New 
Delh i on February II , 1992, specially convened 
to consider the possible changes in the Anti-de
fec tion Act, 1985, unanimously agreed that the 
decision of the Speaker or Chai nnan. as the case 
may be, in all matters of disqualification of a 
member or members ofa House on the ground of 
defection should be outside thejuri sdiction of the 
Courts as provided in Para 7 of the Tenth Sched
ule of the Constituti on. The Pres iding Officers 
felt that Para 7 which was recently st ruck down 
by the Supreme Court should be restored and the 
law should be rati fi ed by the requi red number of 
State Legislatures under Article 368 (2) of the 
Constitution. 

The Speakers also generally agreed that the 
Supreme Court verdict on the legal validity of the 
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Anti-defection Act, 1985, should be respected. 
But at the same time, they felt that the proceedings 
in the matterrelating to determination of disquali
fi cation of a Member of Parliament or a Member 
o f the State Legislature should be treated as pro
ceedings of the Legislature concerned, as pro
vided in Para 6 of the Tenth Schedule, and should, 
therefore, bar the lurisdiction ofthe Courts " ithi n 
the meanings of Articles 122 and 214 of the 
Consti tution respect ively. They felt that it was a 
matter of " mutual respect" for the Legis1aru re 
and the ludiciary and each one organ of the State 
should refrain from intervening in the maners of 
the other. 

There was also unanimity among the 
Speakers on the need for curbing the defections 
as such. Some of the participants suggested that 
"wholesale defections" should be outlawed 
and, fo r that matter, they felt, that the cond ition 
of one-third spli t in the party should be modified . 
For genuine split in a party at least half of its 
members, it was suggested, should part company 
with the parent party. It was also suggested that 
the defectors should not be eligible to hold any 
office, including the ministership, for some time 
so that a Member was not lured to another party 
on some consideration. 

There was also unanimity amongst the 
Speakers on the need for providing a pennanent 
mach inery fo r review of the orders of the Speaker 
disqualifying a Member from the House, to meet 
the ends of natural justice. There was, however, 
difference of opinion on the fo rm of such a 
machinery. It was also felr that the detemlin arion 
of the issue whether a Member had incurred 
disqualification should not be done by a Speaker 
alone, but it should be referred to a comm ittee of 
the House. 

It was proposed that the recommendations 
of the Conference would first be discussed with 
the leaders of the various polit ical parties in 
Pari iament and State Legislatures, and then be 
forwarded to the Government for amendments in 
the Anti-defection Act, 1985. It is a lengthy 
process and how long does it take to effect the 
desired amendments swings in politics which is 
highly unpredictable in the present context. 
Parti es Favou r Amendment 

• A meeti ng of major political Parl iamentaty 
parties, convened by the Speaker of the Hous.';. of 
the People (Lok Sabha) on February 5, 1'992 
recommended amendment of the Anti-Defection 
Act to avert any confrontation between the Leg-
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isl.lUre and the Judiciary on its i~plementation. 
The Lok Sabha Secretariat Press nole said, "The 

.... COnsensus at the meeting was, that with a view to 
maintaining healthy and hannonious relations 
between the legislature ~d the judiciary, it was 

. necessary that the decision of the Supreme Court 
should be respected by the presiding officers of 
all the legislative bodies in the country". The 
Government may prepare a draft of amendment 
to the existing law, the Press note said, and added 
that it could be referred to the Joint Select Com
minee of Parliament for discussion. 

The meeting also felt the matter could be 
discussed in other form, like the Presiding Offi
cers' Conference and various Political Parties. 
Presiding Officers' Conference 

Presiding Officers of Legislatures, on Feb
ruary II, 1992, called for the creation of an 
authority, to review their decisions under the 
Anti-Defection Law. This was one of the major 
amendments to the Antj·Defection Law recom
mended by the Presiding Officers of " almost all 
the State Legislatures" at a conference chaired 
by the Speaker of the House of the People (Lok 
Sabha), Shivraj Pati\. 

According to the Press release issued by the 
Lok Sabha Secretariat, the Presiding Officers 
suggested the creation of the authority on the 
grounds that they should not be "answerable in 
the court oflaw forwhiil th-ey do while conducting 
the business of the House". it was proposed that 
such an authority could be the Governor or the 
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. President ora body of Speakers or a body of other 
persons . 

They also pointed out that some of the 
terms used in the Anti-Defection Law such as 
··split", "merger", and "political parties" were 
ambiguous and needed to be clearly defined. 
Another amendment suggested was that th, iaw 
should be "very clear on the activities of the 
political parties inside and outside the House, on 
expulsion and on the term 'unattached' used in 
the decisions of the presiding officers." 

The Presiding Officers also suggested that 
membcrs changing their parties "may not be 
given political positions." Besides, there was a 
debate on the provision of one-third oftbe mem
bers of a Party being allowed to defect without 
attracting disqualification under the Tenth 
Schedule. 

Though extraneous to the Presiding Offi
cers' Conference, it shall be worthwhile to refer 
t6 the opinion of the veteran BJP leader Atal 
Behari Vajpayee. On March 12, 1992, address
ing a Press Conference at Lucknow. he demanded 
to review the Anti-Defection Act. He argued that 
the provision in the Act on split in political parties 
needs to be waived ofT completely as it was being 
misused. He suggested that any member of State 
Legislature or Parliament quitting the Party on 
whose ticket he had won th~ el!'Ction would n 
forced to resign from his seat in the Legisiative 
concerned and seek a frcsh mandate. 

SUGGESTED READINGS 
Kothari. R, PoU/ics in India, 
Kochanak, S.A., The Congress Party. 

Weiner M yron, Porty-building;n a Nation . 



CHAPTER IXX 

The Indian Political Tradition 

India's relati ve ly stable democracy and 
slow but steady economic development during 
the last five decades of independence appear 
exceptional to many observers. The existence 
<lnd survival of the Indi an democratic state and 
its capacity to oversee a reasonably sustained 
economic growth can be explained part ly in 
(Cn11S of " the legacies of statelessness and stale 

form:ltion that distinguish India from most Third 
\Vorld countries. Their proximate dctenninan t 
was the viceregal state of the British Raj . Their 
morc distant determinants included the Mlighal 
empire from whose ideas and practice the British 
benefited and which the British assimilated. and 
the imperial states and regional kingdoms of 
anciC!nt"and medieva l Ind ia." I 

lhC' troubled pol itical hi story of many 
Asian and African countries, Juring the last 
several decades, has sho\\'n that the task of statt.' 
building must precede parallel nat ion building 
and economic development. "Contrary to pre
vailing assumptions of scho-larship and policy 
in the generation since decoloni7.ation, stalt.':; 
create nations and economics more th~n nations 
and economies creatl.! states."2 

Th e Sub-continental Empire 
India's political traditi on of stateness i:; 

rooted in its ancient and medieval history. Unlik~ 
somc emergent sta tcs in Africa, it was not 
imported from Europe. In ideological and con· 
stituti ona l lenns, it was not a foreign transplant 
though British rule in some ways did in nuence 
state formation and the level and quality of 
staleness in India. But Briti sh rule in tum was 
built on Mughal rule and inc.orporated many of 
its characteristics. The hi storica l legacies of the 
sub-continental empires more than two millennia 
ago had established conceptions and institutions 
of the state that provided models for the COrl· 

temporary multinat ional state of the Indian Re
public. Regional kingdoms, however, cons· 

ti luted the principal state from the seventh to 
the sixteenth centtlry. But the sub-continental .. ~ 
state conception had already been realized in 
the ivtauryan empire. particularly under Asoka 
(3 12·185 il .Cl , and under the imperial rule of 
the Guptas (A .D. 3 19·540). 

India's ancient empires had established 
their hegcmony in the entire sub-continent over 
divcrse regional kingdoms, thus, creating the 
structures and conceptions of a pan-Indian state. 
The concept of a Chakravarli ruler remained a 
part of IlIdia's political history sometimes as a 
reality and sOIl1~timcs as an ideal to be pursued 
by powerful conquerers. Indian political tradi
tion relk-cls a dialect ical tension bet- ween these 
e\'Cr present regional poli tical identities and the 
pcrt.'nnial quest .for an imperial ·state. ~The 

hi story of Indian Slall: formation is more COI11-

parable to that of Russia and China, where 
cl1Irircs became multinational states, than to 
that of \\'cstem Europe, where regional king
doms were transformed into absolute monarchics 
ant.! then n:lIiOn-SIJtes.' 'J Had the Holy Roman 
Empin:: embodied itsel f in a modem European 
poli ty. it could have resembled the modem 
Indian Republic . In fact. the regional kingdoms 
have remaillL'd in dia lectical relation with the 
sub·conl incnlal empire thoughout Indian history. 
Today the dialectical relationship manifests itself 
through a federal form of governmcnt in the 
Indian Republic. 

On the Indian sub· continent, the regional 
kingdom and the 'national' polity became ihe 
'recessive' but the 'multinational' empire the 
'dominant' form of the state. The Mughal, Brit
ish and Indian states of the modem age incor· 
porate the dialectical tension between these nvo 
alternat ing state fonns in India's political tra
dition. India's sub-continental empires created 
means of penetration and domination which can 
bc compared to those developed by European 

L Rudolph & Rudolph, In Pur.wit of Lukshmj : Thf! Political Ecollomy of the Indian Statl!. p. 60. 
2. Ib;d .. p.60. 
J. Ib;d .• p.64. 
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absolutism in the seventeenth arid ~ighteenth 
centuries. these were: centralized fiscal instru
ments in the possession of the king; patrimonial 
agrarian bureaucracies barred from control of 
the means of adminis-tration and also from 
inheriting their office and estates; and armies 
financed and controlled by the king and not by 
feudal chiefs or independent military adven
turers. Such arrangements were already in 
force in the fourth-century B.C. Mauryan im
perial state and di sc ussed in Kautilya's 
Arthashastra 4 

However, their realization has differed over 
time. Reinforced in later imperial states, they 
have weakened under enfeebled emperors or 
under regional satraps, whose officials seize 
control over estates, office, army and treasury 
through manipulation or use of force. The 
Mughals succeeded in constructing a centralized 
military-revenue arrangement, the maruabdari, 
which enabled it to extract the resources and 
maintain the army to conquer and govern an 
extensive empire. "Comparable in size to the 
domains of Charier V, the Mughal empire prob
ably controlled its area more severely. The 
emperor's dominion was exercised through a 
centraHy appointed court nobility , the mansab· 
dars, not through decentralized prebendiaries 
as in European feudalism,'" Noble estates were 
not hereditary. The Mughals were influenced 
by Ottoman models of administration and reve
nue collection, though the Ottoman were more 
ruthless in eliminating intermediary classes than 
the Mughals. The local rulers and chiefs survived 
in India, forming intermediary layers of political, 
economic, and cultural autonomy. This contrasts 
with the model of 'oriental despotism' expressed 
in the Ottoman empire as well as with Russian 
Trarist absolutism. 

The administrative-revenue system of the 
Mughal rulers provided the network, units and 
methods of revenue collection and the concep
tions of maintaining social peace. the division 
of the country into subahs, sarkars, and par
ganas was perpetuated in British administrative 
divisions. The rebt method of measuring land 
for fixing . revenue travelled from the admini
strations of Sher Shah and Akbar to Cornwallis 
and the British rule. In the latter period of 
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Aurangzeb's rule and under the last Mughal 
rulers, the authority and capacity of the state 
appreciably declined. It was restored under Brit
ish viceroys, who revived and reformulated the 
notions and practices of the imprial s tate be
queathed from the Mauryan times. 

Imperial states c reated the myths, rhetoric 
and symbols of the king' s eminence and the 
state's glory. Both the Mughals and the British 
benefited from the age-old and pervasive Hindu 
concept of a universal emperor, the Chakravarti 
rajadhiraja, who performed the Aslammedha 
sacrifice. Akbar became a shahanshah (king of 
kings) and Queen Victoria assumed the gran 
title of Empress to legitimize thei r authority 
ever the Indian elites and masses. Such iconog
raphy, rituals and sanctification elevated the 
ruler to a god-like status, who became an object 
of awe, wonder and celebration. " Here too there 
was continuity between British and Mughal 
empires. The British used Mughal ceremonies 
and language to revitalize the universalism and 
mystique of the imperial state. Through cere
monial enactments that closely emulated Mughal 
patterns, they revived in Queen Victoria's time 
imperial grandeur and patrimonial lies in du,.
bars. jubilees, and coronation ceremonies and 
rituals of loyalty between the Queen-Empre ss 
and her subjects. "6 

The realization of the sub-continental state 
has waxed and waned in history. The Mughals 
and the British in ' their own different ways 
revived and restored the structures of the sub
continental imperial state after defeating thei r 
regional challengers. The creation of India and 
Pakistan in 1947 and Bangladesh in 1971 left 
the sub-continent with one sub-continental im
perial state and two latter-day representatives 
of the regional kingdom in a dialectical tension 
between them. In contrast with modem European 
states, which destroyed or absorbed regional 
identities, the Indian state has tried to aCCom
modate regional cultures and identities through 
federal arrangements. 

The strategy propounded in the fourth 
century Arthashastra-that subordinate rulers 
shall he preserved and respected in their customs 
and territorial jurisdiction, via tribute and re
spect, the superior authority of a king of kings-

4. See A.L BulwD. The Wonder lhat was India. Chap. 4. and Ramil. Thapar. Aso~a- and the Decline or the Mauryas. 
S. Rudolph a. Rudolph. In Purluil of Lakshmi : 1M PoliricaJ Economy of rM Indian Slale. p. 65. 
6. IbUI., p. 66. 
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governed the statecraft of the sub-continental 
empires in Mauryan. MughaJ and British times. 
After independcnce, l'ldia's federal system be
came its modem embodiment within the twen
tieth-cenlury model of the sub-continental statc. 
Society, State and Individual 

The state-society relationship, as Rudolphs 
put it, can be measured on a continuum ranging 
from complete stale domination of society to 
complete soc ietal dominance over the state. 
They identify four potential positions on the 
continuum ; ( 1) tota litarian, in ..... hich the state 
tota lly domi nates society. creating and control
ling social in stituti ons, maintaining a closed 
soc ial order, and using force and terror to secure 
compliance; (2) autonomous, in which the state 
can be independen t because of its insulation 
from soc ial fo rces, the only limits on its actions 
being consent Jnd legit imacy; (3) constrained, 
in which the sta te ' s ff(.~edom to act is limited 
by the representati on o f organi sed social inter
ests; and (4 ) re fl ex ive in which the state lacks 
self-dete rminat io n because orga ni sed soc ial 
classes ha\·c seized sta lt! authority and its re
sources. A pan i..::u Ja r s ta te ' s location on the 
cont inu um woulJ depeild "on historical circum
stances, including ideo logy, leadership, conjunc
tural effec ts, and the ba lance o f public and 
private powt'r . 7 

The InJ ian sta le is the residual legatee of 
a long tradit ion o f high staleness that goes back 
to ancient imperia l states and medieval regional 
politics. More recently, thi s high staleness, ex
pressed in lem1 S like sarkar (government) and 
raj (rule) is derived from more recent Mughal 
and Briti sh t'mpires. A ncr independence, the 
Indian Republic can be located in the middle 
positions of the continuum, autonomous or con
strained, rather than at its extremes, totalitarian 
or renexive. The state as a third actor began its 
career in independent lndia as a creature of 
Nchruvian 'socia li sm' , which was independent 
of the class polil ics of both private capital and 
organised labou r .. , For ~ehru, socialism meant 
us ing the planned development of an industrial 
society to e lim inate poverty, provide social jus
ti ce, create a self-reliant economy, and assure 
national independence and security in world 
politics. In a mi xed economy, the state would 
occupy the commanding heights. ,,' 

7. Ibid., p. 61. 
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Apart from Nehruvian cOllsensus on the 
mixed economy, traditionaillindu and imported 
liberal state theory have also made tennendons 
impac t on state fonnation and the leve l and 
quality of Slaleness. Hindu theoty emphasizes 
family, caste, cian, and tribe. Liberal theory 
regards the indi vidual as the basic unit of society. 
Libera l theory a lso stresses the contractua l bas is 
of obedience and authority. Hindu theory is 
related to danda nili (science of punishment) 
and Arlhashaslra·s real politik. It differs sharply 
with liberal conception of right rcason and 
natu ra l law as the source of order and morality. 
Yet the two theoretical tradi tions conve rge with 
respect to the priority of social values over state 
goal s. The Dharmashastras constitute funda
mental presCripli\·e canons of Hindu culture in 
a socie ty where the mlcr and the ruled are 
equall y bound by them. The doctrine implied 
restraints on the king 's power inheren t in the 
da nda II;'; as lib~ral doc trines of consent and 
na tural rights did in relation to the western sta te. 
The good Hindu ki ng was requi red to protect 
the laws o f the se lf-regulating orders of society. 

At th e ext rcmr, both liberal and Hi ndu 
state theory reac h the point of anarchism. This 
is suggested by the com·crgence o f Thoreau and 
Gandhi o n the ph ilosophy, legitimacy and im
po rtance o f civil disobedience to resist the sta te 
thm vio la tes social values and et hica l nomlS o f 
good alld j ust go,"cmance. The foullders of the 
Republican consti tu tion bcncli ted from the leg
acy of high statcness bequealhed to them by 
the polilical tradition of Ihe Mauryan, Mughal 
and Briti sh sub-cont inental state. But they wcre 
obliged 10 combine Ihe principles of cen tral i
zation wit h a para llel sys tem of regional auton
omy, dcri\·cd from the political traditi on of 
self-administering regional kingdoms. 

Rudolphs conclude Ihi s dialectical inter
pretation of the Indian state by saying: " The 
ideas and practice of the sub-continental imperial 
state from Mauryan 10 British times and the 
Hindu conception that social order requi res the 
state's force, left a legacy of high slaleness. On 
Ihe other hand, the sovereignty-limiting ideas 
and practice of the regional kingdom and of the 
Hindu and liberal conceptions that socie ty is 
prior to and autonomous of the state crea ted a 
legacy of low stateness. These paradigms and 

8. Rudolph & Rudolph, In Pursuit of LaJc.sltmi : The Political Economy o/the Indian SIQte, p.62. 
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parameters structured the possibilities and 
choices of those who created independent India's 
state. · ·9 The nature of the state cannot be 
determined a priori from theory. State-society 
relationships vary with historical circumstances 
and the process of state formation produces 
polymorphous entities. Peter Nettl , therefore, 
argued that high and low stateness varied with 
historical experi ence, political, cul tural and 
strucrural legacies. lO 

Obstacles to Democracy 
By the time of Queen Elizabeth I in Eng

land, the Mughal conquerers of India had es
tabl ished in India what Karl Wittfogel called 
an oriental despoti sm. Barrington Moore prefers 
to call it "an agrarian bureaucracy or all Asian 
version of royal absolutism, rather morc primi · 
tive than that .of China, a political system un
favourable to political democracy and the growth 
of a trading class. Neither aristocratic nor bour
geois privileges and liberties were able to 
threaten Moghul rule. Nor were there among 
the peasants any forces at work that would have 
been likely to produce either an economic or a 
polit ical break with the preva iling socicty." 11 
Village commun ity and caste system prt:"entcd 
peasant discontent from taking the form of 
massive rebellion as in the case of China. 

When the Mughal system simply broke 
down due to lack of qualitative change and the 
dynamics of increasing exploitation produced 
by its system of tax-famling, the collapse gave 
the European bourgeoisie the chance to establish 
its colon ial foothold ill the eighteenth century. 
There were then powerful obstacles to modern
ization and democracy in India's social structure 
prior to the British conquest. The British rule 
damaged the artisan castes and promoted the 
rise of a paras itic landlord class. The colonial 
regime, the foreign bourgeoisie and the native 
landlords extracted a substantial economic sur
plus from the impoverished peasantry. The Brit
ish presence, the failure of 1857 rebellion, and 
the character of Indian society ruled out the 
Japanese path to moder-nity and industrial de
velopment. Hence, economic stagnation contin
ued thoughout the British era and indeed into 
the present day. 

9. Ibid. p. 68., 
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However, the British rule prevented the 
formation of the reactionary coalition of lan
downing eli tes with a weak bourgeoi s class and 
thereby, along with British cultural influence, 
made a small contribution to political democracy 
and bourgeoi s parliamentarism. The Indian 
manufacturers felt cramped by imperialist poli
cies and allied with the nationalist movement. 
.. As the nationalist movement grew .... Gandhi 
provided a link between powerful sect ions of 
the bourgeoisie and the peasantry through the 
doctrines of non-viOlence, trusteeship and glo
rification of the Indian village community. For 
this and other reasons, the nat ionalist movement 
did not take a revolutionary form .. . The outcome 
of these forces was indeed political democracy, 
but a democracy that has not done a great deal 
toward modernizing India's social structure. 
Hence, farming still lurks in the background.' , " 

According to Moreland, the fundamental 
features of the traditional Indian po li ty were a 
sovereign who ruled, an army that supported 
the throne, and a peasantry that paid for both. 
To _thlUrio Qne -.should add the institution of 
caste for a better understanding ofl ndian soc iety. 
The weakness of a national aristocracy \vas an 
important obstacle in the growth of parliamen
tary democracy from native soil. Land was held 
in theory and to a great extent in practice at 
the pleasure of the ruler. Again there was no 
such thing as the inheritance of office and so 
each generation had to make a fresh start. 

By skimming off most of the economic 
surplus generated by the peasants, the Mughal 
rulers avoided the dangers of an aristocratic 
attack on their power. At the same time, wasteful 
use of surplus seriously limited the possibilities 
of the kind of development that could have 
broken through the agrarian order and estab
lished a new kind of society. "The point deserves 
stressing since Marxists and Indian nationali sts 
generally argue that Indian society was on the 
point of bursting through the fellers of an agrar
ian system when the advent of British imperi
alism crus hed and distorted potent ial 
developments in this direction. This conclusion 
seems quite unwarranted on the basis of the 
evidence, which gives strong support to the 
opposite thesis : that neither capitalism nor 

10. J.P. !"lettl, "Th.: State as Conceptual Variable, World Polilics 20 (July 1968), p. 566.):"'"" 
II. Ba~nglon Moore Jr., Social Origin of Dictotorship and Democracy. p. 315. 
12 . Barrington Moore Jr., Social Origin of Diclatonhip and Democrocy, p. 316. 
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parliamentary democracy could have emerged 
unaided from seventeenth century Indian soci-
ety.'·ll ~ :" 

Cities like Agra, Lahore, Delhi and Vijay
ana gar ri va lled the splendour of Rome, Paris 
and Constantinople but they were not centres 
of trade and commerce. Despite the Protestant 
eth ic of the Baniyas, there was no vibrant middle 
class in Indian cities. The French traveller 
Bcmier says, " There is no middle estate. A 
man must be either of the hihest rank or live 
miserably. "14 The MughaJ legal system was 
behind that of Eu rope and no merchant could 
seek the protection of his ri ghts from the court 
with the help of a lawyer as th is profession was 
non-ex istent. The Mughal system was too preda
tory in relation to merchants as well as olher 
prup~r1Y - owners. Yet chieftains and :amindars 
were left alone as long as they paid their taxes. 

These loca l despots were too parochial and 
distlni(~ct to chalknge and substitute for royal 
;lbsolutism as the Engli sh aristocracy did from 
the J ays of Magna Carla. But they playeJ a 
politic:'d role when the imperial system decayed 
and became marc oppressh·e by becoming the 
rallyi ng point for peasant rebellions. "Native 
elites together with the peasants could not wield 
India into a viable polit ical uni t on their own. 
BUI they cou lJ punish the errors of roreigners 
JnJ make thei r pos iti on lJlltenabk. This the 
peasants did under the Moghuls, and wi th new 
allies. under the Briti sh; simi lar tendencies re· 
ma in apparent even in the third quarter of the 
twent ieth century." IS 

By the middle of the eighteenth century 
the Mughal bureaucratic hegemony had decayed 
into a system of petty kingdoms frequent at war 
with one another. Th is opened way for impc· 
ri alist inter\"cntion and subsequent conquest of 
India. "As one looks back o\'cr the record, it 
is casy to conclude .. . that the dynamics of the 
Moghul system were unfavourable to the de· 
vc lopm~m of political democracy or economic 
growth in anything resembling the Western 
pattern. There was no landed aristocracy that 
had succeeded in achieving independence and 
pri vi lege against the monarch while retaining 
political unity. Instead their independence, if it 

13 . Ibid .. p. 32 1. 
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can be called that, had brought anarchy in its 
train. What there was of a bourgeoisie likewise 
lacked an independent base. Both features are 
connected with a predatory bureaucracy, driven 
to become ever more grasping as its power 
weakened, and wi:tich by crushing the peasants 
and driving them into rebe ll ion returned the 
subeontinent to what it had onen been before, 
a series of fragmented units fight ing with one 
another, ready prey for another foreign con
qucrcr. " 16 

The character of upper classes and poli tical 
institut ions prevented India's progress towards 
capitali sm ilnd political democracy. Besides, a 
closer look at the place of the peasants in Ind ia's 
soc ial structure wi ll account for thei r poor pro· 
ductivity ond apparent political docility. The 
Slnlcnlral cont rast with China is qui te striking. 
In India, the higher castes had the best land and 
could command the labour of the lower castes. 
As an organi z<l lio l1 of labour, caste in the cou n
tI)'side w<!s a cause of poor cultivation. As the 
organization of authority in the local community, 
caste inh ibited political unity. The system em· 
phasized thl.! individual's duty to the caste, not 
individu31 right s against society. " In the willing 
acceptan(c a t' personal degradat ion, by its vic· 
tims and the absence or a specific target for 
hostilit y, a specific locus of responsibil ity for 
misery, the Indian caste system st rikes a modern 
Wcstcrncr as ;) curiollsly imensjjj~d caricature 
of the world as Kafka S3 W it. '·17 

I rnperialism a nd I ndi a ' s Underdevelopment 

India' s political trad ition was abruptly un
sett led and rupllJred by imperialis! intervention 
in the eighteenth century which started the 
process of India's underdevelopment. When this 
interventi on bega n, India was predominantly a 
feudalisti c soc iC"ty. Of coursc, therc are far~ 

reaching differences between the European serf· 
dam and prc·(:apitalist social structures of Japan, 
China and India but they had th is similarity that 
the ruling class extracted an economic surplus 
from the peasants, though by different methods. 
So one should bear in mind that histori es of 
feudalism, despite di vergences, contain substan~ 
tial similarit ies. Though many historians sti ll 
object to the general applicability of the term 

t4. Quottd in W.H. Mortland, India at Death of Akbar., p.26. 
15. Barrington Moore Jr., Social Origin of Dictatorsh ip and D~mocracy. p. 326. 
16. BalTinglon Moore Jr., Social Origin of Dictatorship and Democracy pp. 329·30. 
17. Ibid. , pp. 340-4 1. 
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'feudalism', there is a wide consensus on' the 
proposition: "that the pre-capitalist order, be it 
in Europe or be it in Asia, had entered at a 
certain state of its development a period of 
disintegration and decay_ In different countries 
this decomposition was more or less violent, 
the period of decline was shorter or longer -
the general direction of the movement was 
everywhere the same."18 

There were three interrelated processes in 
this change. First, there was a notable increase 
in agricultural output accompanied by growing 
feudal pressure on the peasants, leading to their 
discontent and revolt and the creation of a 
potential industrial labour-force. Secondly, there 
was increased division of labour, evolution of 
the class of merchants and artisans and the 
growth of towns. Thirdly, there was visible 
accumulation of capital in the hands of the 
expanding class of traders and rich farmers _ In 
the words of Marx, "what enables money wealth 
to , become capital is on one hand its meeting 
with free workers; is secondly its meeting with 
equally free and available for sale means of 
subsistence, materials, etc. that were otherwise ... 
the property of the now dispossessed masses." 19 

However, it is the primary accumulation of 
capital to which strategic significance should 
be given. To quote Marx again, "Capital for-
mation does not stem ___ from landed property 
. __ nor from the guild __ . but from merchant and 
usurer wealth. " 20 

The state, as it came under the influence 
ofcapitaii st interests , became increasingly active 
in aiding and advancing the emerging entrepre
neurs, Marx said, "they all employ the power 
of the state, the concentrated and organisd force 
of society, to hasten, hothouse fashion, the 
transformation of the feudal mode of production 
into the capitalist mode, and to shorten the 
transition."21 Western Europe's large leap for
ward need not necessarily have prevented eco
nomic growth in other countries like India. As 
Andre Gunder Frank testifies, development in 

18. Paul Baran, The Political Economy of Growth, p. 268. 
19. Quoted in Ib id., p. 269. 
20. Quoted in Ibid., p. 270. 
21. Karl Marx, Capital (ed. Kerr), YoU . p. 823 . 
22 . Paul Baran. Political Economy of Growth, p. 272. 
23 . Karl Marx, Capital (ed. Kerr), Vol . I., p. 13 . 
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weStern couh'b;es' was accompanied by ·simul-. 
taneous process of underdevelopment in colonies 
and semi-colo!!ies. At the time of Western in
teraction, "the primary accumulation of capital 
was making rapid progress, crafts and manu
facturing expanded, and mounting revolts of the 
peasantry combined with increasing pressure 
from the rising bourgeoisie shook the founda
tions of the pre-capitalist order. Thi s can be 
seen whether we consider the early hi stOlY of 
capitalism in Russia ... or whether we retrace 
the beginning of capitalism in India ..... " Marx 
said, • 'The country that is more developed in
dustrially only shows to the less developed the 
image of its own future,"' ) 

In colonies like India, the colonizers "rap
idly determined to extract the largest possible 
gains from the host countries, and to take their 
loot home .,. they engaged in outright plunder 
or in plunder thinly veiled as trade, seizing and 
removing tremendous wealth from the places 
of their penetrations,"24In the words of Maurice 
Dobb: "In the cruel capacity of its exploitation 
coloniafPolicy in-theseve-nteenth -arid eighteenth 
centuries differed little from the methods by 
which in earlier censuries crus:::Iders and the 
armed merchants of Italian cities had robbed 
the Byzantine territories of the Levan t,' 'os Marx 
points out, . 'the treasures capt ured outs ide 
Europe by undisguised looting, ensla\'cmcllt and 
murder flowed back to the mother countlY and 
transformed themselves into capital. " :6 These 
'unilateral transfer.; ' of wealth multiplied eco
nomic surpluses available to Western capitalism 
for its growth an-d damaged the capacity of 
colonies like India to develop by robbing them 
of these aggregates of wcalth and capital. 

The record of India's exploitation from 
the days of the East India Company has been 
summarized by a British economic historian, an 
authority not suspect of anti-British, prejudice 
as follows; "Up to the eighteenth century, the 
economic condition of India was relatively ad
vanced, and Indian methods of production and 

--
24. Maurice Dobb, Studies in the Deveiopmenl of Capitolism, p. 20~. , 
25. Ibid .. p. 209. 
26. Karl Marx, Capital. (ed-Kerr), Vol. I p. 826. 
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of industrial and commercial organisation could 
stand comparison with those in vogue in a ny 
other part -ef the world ... A country which has 
manufactured and exported the fin es t muslins 
and other luxurious fabrics and articles when 
the ancestors of the British were living an 
extremely primitive life, has failed to take part 
in the economic resolution initiated by tbe de
scendan t of those same wild barbarians. "27 

This fa ilure was not due to some peculiar 
inaptitude o f the Indian race because "the great 
mass o f the Indian people possess a great in
du strial energy. is well-filled to acc umulate 
capital, and remarkable for a mathematical c lear
ness of head, and talent for fi gures and exact 
sc ie nces. Their intellects are excellent.' -28 

Brooks Adams compares India's plunder 
by [he Briti sh wi th the worst examples of such 
loot in history The Roman proconsu ls who 
squeezed out ofa province the means of building 
marble palaces and obtain other luxuries just in 
a year and the Spanish Viceroys of Peru or 
Mexico who after plu ndering and killing the 
nari\·es of Latin America. entered Madrid w ith 
a long train of gi lded coaches and of sumpter
horses trapped and shod with silver. The Briti sh 
had outdone all of them.29 "Very soon after 
Plassey the Bengal plunder began to aITi,·e in 
London. and the ,ffect appears to hove becn 
instantaneous, for all authorities agree that the 
industrial revolution," the event which has di
vided the nineteenth century from all antecedent 
time began with the year 1760." 30 

Romesh DUll concludes by saying '· In 
India. the state virtually inte rferes v,.'i th the 
accumulat ion of wealth from the so il , intercepts 
the incomes and gains of the till ers Ica\·ing 
the cul tivators permanently poor ,., In India, the 
state has fostered no new industries and revi ved 
no o ld industr ies for the people ... In one shape 
o r another all that could be rJi sed in India by 
an excess ive taxation flowed to Europe, after 
paying for a star.'ed administration . '. Veri ly 
the moistu re of India blesses and feililizes ot her 
lands , " 31 

The calamity that the invasion of British 

The Government. of the Indian Republic 

capitalishl brought upon India assumed stagger
ing proportions. It is true that the prqcess of 
trans ition from feudalism to capita lism has 
caused a vast amount of misery. suffering and 
star.'at ion evefJ'\vhere. Yet accumulation of 
capital ultimately ~crved to lay the foundations 
for the eventual expansion of industrial output 
and productivity. Paul Baran points out: "In
deed, there can be no doubt that had the amount 
of economic surp lus that Britain has tom from 
India been iIJvested in India, India's economic 
de\'e!opmcnt to date would have borne little 
s imilarity 10 the ac tua l sombre record. It is idle 
to specubte whether India by now would have 
reached a level of economic advancement com
J1len s urat~ with its fabulous natura l resources 
anJ \\ ith the potentialit ies of its people. In any 
cas~. the f::llC of tile successi ve Indian generat ions 
would no t ha\'e resembled e\Tn remotely the 
I.: hronie cJ tastrop he of the last two centuries. "32 

But Ihe h;:mn done 10 India's economic 
capacity was exceeded by the last ing damage 
intlicTl'd upon the people as M3rx put it: "A ll 
the ci\ iI wars, im'asions, re\'olutions, conques ts, 
f3min('s st rangel y complex. rapid and destruct ive 
as th .: succcssi\·e action in Hinduslan may ap
pear. did not go dce)1..:-r than its surface. England 
ho.s broken down the entire framework of Ind ian 
society, without any symptoms of rcconso lio;l
riun yet appearing, This loss of the old world , 
\\ ith no gain of a new one, imparts a particu lar 
kind of melancho ly to the present misery of the 
Hindu and separates Hindustan, ruled by Britai n, 
from all its ancient trad it ions, and from the 
\\hole of its past history."33 

The Briti sh administration of India sys
tematically destroyed all the fibres and founda
tions of Indian society. Its land and taxation 
policy ruined the rura l economy and created a 
class of parasi ti c landlord and moneylender, Its 
commercial po licy destroyed the arti san class 
and crl'ated Ihe filthy slums of Indian cities 
fi lk d \\"ilh millions of hungry and sick paupers. 
li S economic policy prevented indigenous in
dustrial isation and promoted the proliferation 
of specu lato rs, petty businessmen, agents and 

27, \ 'era Anstey, The Economic Dc\'('/opmcnt of India (4th edition), p 5, 
28 . Quoted in Marx, "The Future Resu/u of British Rule in India in \hrx and En gels. On Britain, p. 398, 
29. See T.B, Macaulay's Lord C/J\'e, 
30. The Law of Civi/iJalion and Decay, An Essay on His/ory, pp. 294 IT, 
31. R.c. Dun, Economic His/ory of India. (7th editi on), pp. \'iii-xi 
32. Paul Baran, The Political Economy of Growth, pp, 28 1-282. 
33. Karl Marx, "British Rule in India," in Marx and Engels, Selected Works. Vol I, p,313, 
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sharks of all types preying upon the miserable 
people of a decaying society. To quote from 
Kaye's Life oj Metcalfe. "It was our pol icy in 
those days to keep the natives of India in the 
profoundest state of barbarism and darkness, 
and every allempt to diffuse the light of knowl
edge among the people, either of our own or 
of the independent states, was vehemently op
posed and resented, ,,]~ 

Ja\vahilrlal Nehru says: "British rule thus 
consolidated itself by creati ng new classes and 
vested interests who were lied up with that rule 
and whose privileges depended on its continu
ance. There were the landowners and the princes. 
and there were a large number of subord-inatc 
members of the services in various departmen ts 
of the government ... To all these methods must 
be added the deliberate policy, pursued through
out the period of British ru le, of creating div i
sions among indi::ms, of encouraging one group 
at the cost of the other,"l5 It is thus a fair 
assessment of the impact on India of {\\'O cen
turi es of exploitation by \Vcstem imperinlisill 
and a correct analysis of the causes of Ind ia's 
continued underde\'elopment , when Nehru fur
ther says: "Nearly all our major problems today 
ha\'c grown up during British rule anJ as a 
direc t result of British Policy; the princes; the 
minority problem; various vested interests. fo r
eign' and Indian; the lack of industry and the 
neglect of agriculture; the extreme backwardness 
in the social services; and above nil the tr3gic 
poverty of the people. " 36 

Independence and Partition 

Despite serious obstacles, an ind~pcndcnt 
Indian bourgeoisie, as distinguished from a com
pradore mercanti le class, did not come into 
existence during the period of Brit ish rule. A 
few industrial houses like the Tatas and the 
Birlas even played a monopolistic role in India's 
industrial development. They extended moral 
and material help to the nationalist leaders in 
organising an anticolonial movement against the 
British rulers. Indian National Congress during 
the Gandhian era- 1919-47 was fi nancially sup
ported by the Indian bourgeoi sie. The Muslim 
League, from the beginning, was a movement 
supported by the Muslim landowners in the 
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United Provinces but acquired some strength 
when the Muslim bourgeoisie from the Bombay 
Presidency extended its support to it. Similarly, 
the financial backing of the Marwari-Gujarat i 
capital was crucial for the National Congress. 

The Non-Co-operation Movementor 1920-
21 was one of the landmarks in the Gandhian 
era. Others were the civil disobedience move
ment of 1930-3 1, the Individual Saryagraha of 
1940 and Qui t Ind ia Movement of 1942-45 . 
Almost all of them combined legal and extra
legal methods of struggle. Gandhi and his fol · 
lowers ques tioned th e mo ral right of the 
imperialists to rule over India and courted im
prisonment by vio lating their unjust laws. But 
he also tried to negotiate wi th the British rulers 
and to reach agreement with them in a spi rit of 
conciliation. Th is strategy of struggle followed 
by compromises suited the Indian bourgeoisie 
perrectly which was itself vacillating in its 
attitude towards imperiali sm. 

A fundamental characteristic or the mo\'e
ments led by Gandhi was its emphasis on non
violence. Even those disciples of Gandhi , who 
did not accept non-violence as a creed, accepted 
it as a practical and expedient policy. "Gandhi 
was a unique leader in many respects. He tri ed 
to fulfi l many different functions . He was a 
social rcfonner, a nationalist leader and a world 
prophet. This created a lot of confusion among 
those who could only think with in established 
framework . Some of them accused him of re
vivali sm and others of reckless revolutionary 
activities. And many contended that he was 
strengthc-ning anarchy in the country."n All 
Indian Marxist noted about Gandhi : "The ract 
that India chose to remain a secular republic is 
in large measure to him. The Hindu communali st 
relt at an cnomlOUS disadvantage in combating 
him since it was impossible to contest the 
Indianness or the 'Hinduness' of the man of 
the man or to dispute that. What he was telling 
the people sprang from the very depths of the 
traditions of India. "38 

While the form o f Gandhi's thought and 
expression was based on Hindu. and religious 
idioms and tenninology to some extent, the 
content of his message was secular, national 

34. Quoted in Paul Baran, The Political Economy of Growth. p. 283. 
35. Jawllhllrlal Nehru, The Disco\'cry of India. pr. 304·05. 
36. tbid pp. 306·07. 
)7. K.P. Karunakaran, Democracy in India, p.12. 
38. Mohi, Sen, The Indian Revolution. p.20. 
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and universal. Within India, he was the greatest 
force in favour of democracy and modernisation. 
He foughi for the people's right to civi l liberties 
in the Non-co-operation and Khilafat move
ments. Later, he struggled for the economic 
rights of the poorest of the-poor the right to 
make salt. In 1940, he protested against the 
British decision to make India a belligerent 
without her consent in an imperialist war. By 
1942, he demanded that the British should quit 
India. In 1947, he stood for the country's uni ty . 
and independence but without partition as this, 
he thought and feared, could lead to a communal 
holocaust and ethnic cleansing in both the coun
tries. When the partition became inevitable he 
fought the battle against communal killings and 
fanaticism almost single-handed. Ultimatcly, a 
Hindu zealot shot him because of his convictions. 
Gandhi 's incompromising nationalism, human
ism and secularism became inseparable ideo
logical components of Indian political tradition. 

In a way, Gandhi and his ph ilosophy of 
'non-violence' can be interpreted as representing 
the ideology of the Indian bourgeoi sic. This 
class did not want a violent anti-imperiali st 
revolution with the support of the peasants and 
workers as this could lead to their own ovcrthrO\\.' 
eventually. When the Congress leadership led 
by Patel and Nehru accepted the Mountbatten 
plan--of IMia' s partition into two independent 
dominions in 1947, it was fulfilment of the 
aspirations of the Indian bourgeoisie as well as 
the ambitions of M.A. Jinnah and the Muslim 
bourgeoisie represented in the Musli m League. 

D.G. Tendulkar, the authoritative biogra
pher of Gandhi, records the evcnts of 15 August, 
1947 as follows: "There wcre fcs tivities all 
over the land. But the man who, more than 
anyone else had been responsible for freeing 
India from the alien rule did not participate in 
the rejoicings. When an officer of the Informa
tion and Broadcasting Department o f the GO\'· 
emment of India came for a message, Gandhi 
replied that he had 'run dry.' When told again 
that if he did not give any message it would 
nor be good, Gandhi replied : "There is no 
message at all; if it is bad, let it be so." (Vol. 
VlII, pp. 95-96). 

It may also be noted that on 26 January, 
1948, the first time Independence Day was being 
celebrated in free India and just four days before 
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his martyrdom - Gandhi said: "This day, 26th 
January, is Independence Day. This obseIVance 
was quite appropriate when we were fighting 
for independence we had not seen, nor handled. 
Now? We have handled it and we seem to be 
disillusioned. At least I am, even if you are 
nol" (Vol. VlIl, p . 338). Disillusioned by the 
moral degradation o f the ruling Congress Party, 
he even recommended its dissolution, with
drawal from politics and conversion into a Lok 
Sevak Sangh, i.e., a non-governmental organi
sation for social service. He said that the Con
gress as a propaganda vehicle and parliamentary 
machine had outlived its utility. 

Commenting upon the gulf between 
Gandhi on the one hand and Nehru and Patel 
on the othcr which was evident between 1945 
and 1948: E.M.S. Namboodi ripad pointed out: 
" It was this change in the position of the 
bourgeoisie as a class and its individual repre
sentatives that brought it into conflict with 
Gandhi, the man who still clung to the idea ls 
which he had been preaching in the days of 
ant i-imperia list struggle. The moral values which 
he had preached in the days of anti imperialist 
struggle now became a hindrance to the politi
cians who came to power. Gandhi , on the other 
hand, remained true to them and could not 
reconci le himsel f to the sudden changi> which 
occurred to his fanner colleagues and lieutenants 
.... We may conclude by saying that Gandhi 
became the Father-of-the-Nation, precisely be
cause his idealism to which he adhered to in 
the ycars of anti-irilperialist struggle became 
practically useful political weapon in the hands 
of the bourgcoisie in the laner days of his life, 
because his idealism did in the post-inde
pendence years becomc a hindrance to the sel f 
interest of the bourgeoisie. "39 

Nehru was another important leader and 
thinker who contributed to the growth of/ndia's 
political tradition both before and a fler inde
pendencc. Gandhi had nominated him as his 
political heir despite differenccs in their political 
outlook and philosophy on some issues. Nchru 
was finn believer in the ideals and institutions 
of bourgeois democracy and liberalism. The 
non-communal approach to poli tics was inter
preted by Nehru in Western secular terms. In 
his Autobiography and Whither India, he ex
pressed some intellectual appreciation of the 

39. E.M.S. Nambordiripad, The Mahatma and the Ism , p. 117. 
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Marxist tradition, 'socialism' and Soviet Russia 
but kept away from the politics of both the 
Congress Socialist Party and the Communist 
Party of India as well as the working-class 
movement. This made him an acceptable leader 
of the Indian bourgeoisie both during the anti · 
colonial struggle and after the formal ion of the 
Indian Republic. He also kept away from Sub
hash Bose' s radicalism and pragmatism. 

During the World War II , he remained 
sympathetic to the cause of the Democracies 
against the Fasc ist aggn,ssors and supported the 
Soviet Union against Nazi Germany and the 
Republic of China against Japan . He opposed 
Bose's plan for seeking Indi a's liberation with 
the Japanese support. "Nehru's greatest contri
butien lay in giving a definite international 
outlook to the Indian nationali st rnovement
He conceived the Indian national ist movement 
as a part of the world·wide movement against 
imperialism. In fascism, he perceived the dangers 
to individual freedom and he was of the view 

dhat, under no circumstances, should Indian 
nat ionalism ally with fascism even if the fasc ist 
governments were fighting the \Vcstern imperial 
powers like Great Britain and France."4o Thus, 
the political tradition of Indi a's National Move
ment was not only liberal and democ ratic in a 
general sense, it was also at the same time 
anti-fascist in a specific sense which in a way 
was the extension of its deep-rooted anti-impe
rialism. 

Modem India, however, al so saw a strong 
Muslim separatist movement, which culminated 
in the creation of a separate Muslim state , 
under the leadership of Mohammed Ali Jinnah . 
But the ideology of Muslim separatism began 
with Sir Syed Ahmed. Unfortunately, the Mus· 
lim political tradition in India was characterized 
by the almost total failure of the Muslim intel
ligentsia to separate religion and politics and to 
achieve a secular outlook as well as their un
willingness to adapt themselves to the demands 
of reason, liberalism, modernisation and secu
larism. Khilafat Movement, which was sup
ported by Gandhi, was a means to achieve the 
goal of Pan-Islamism, an ideal rejected by na
tionalist Turkey. The movement had no intrest 
in democracy and no commitment to India's 

40. P. Karunakaran, Democracy in India, p.16. 
41. Moin Shakir, Khilafallo Partilion. p. 123. 
42. w.e. Smith, Modem Islam in India, p.112. 
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composite nationalism. It IS a sad reality that 
those who followed the technique and strategy 
of this Pan-Islamic movement fought the battle 
of Pakistan and won it. 

Iqbal , the celebrated' poet who wrote Sare 
Jahan se achcha Hindostan hamara (our India 
is the best in the world), also become the prophet 
of Muslim separatist ideology. Moin Shakir 
says, "Iqbal did not have sufficient courage to 
break with traditional Islam completely and 
accept the spirit of modem science. His thought 
is replete with paradoxes: and antiquarianism. 
He failed to assimilate liberal forces and could 
not completely free himself from the moorings 
of traditi on. His inconsistences and contradic
tions make it difficult to regard him as a 
systemati c thinker or a consistent philo· 
SOphCr.41 

W.C.Smith says, "Iqbal was himself a 
bourgeois and in some respects a contented one, 
he never really deserted his c1ass."42 

Abul Kalam Azad and Abdul Ghaffar Khan 
were two Muslim . lead~!~f statul]Lwllo urader
stood the true nature of composite Indian na
tional ism, democracy, freedom, parliamentarism 
and sec ul ari sm. While Azad was also a great 
th inkcr, Ga ffar Khan was a great leader of the 
Path.ns who converted them to the Congress 
ideology of auti -imperialism and non-violent 
,tnlggle. Professor Mohammad Habib says this 
about Maulana Azad , "His thought was correct; 
and his faith in God, in his country and in 
himself was so firm that he would neither bend 
nor break owning to the onslaught of the mad
dogs of Muslim communalism. In those days 
the Muslim Unveresity had become 'the armoury 
of the Muslim League" and I have good personal 
experience of that mad-dog Muslim communal · 
ism, which has fortunateiy be taken itself to 
Pakistan, where it is controlled by military 
regiments: "In the whole history of Muslim 
India," no one thinker and scholar has been 
more intensely hated by his coreligionists than 
Maulana Azad during the ten years preceding 
Jhe Partition. Jinnah took every opportunity of 
insulting him; the Muslim press kept on cursing 
him, he was abused from every communal plat
form"4J. 

The real ideologue of the separatist Muslim 

43 . M. Habib's "Introduction" To Moin Shakir' s Khilafol 10 Partilion, p. xx. 
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pol itica l tradition in India was none other than 
Mohammed Ali Jinnah. Though in the begin
ning, he started as a national ist leader of the 
moderate Gokhale school. At that time he was 
the most secular of all Muslim leaders. He was 
least interested in rslam and had no knowledge 
o f its scriptures. He accepted the principles of 
nationalism, democracy, secularism and uni ty 
of the country. As a liberal, he stood for the 
ideals of individual liberty, absence of fanati
cism, and constitutionalism. He said that the 
people should learn to separate religion from 
politics. He was a great lawyer who defended 
Tilak in the coun when the British were deter
mined to persecute him for his mili tant nation
ali sm. He was metamorphosed completely aflc r 
a few decades in to a Musl im communa l bigot 
and an advocate of the two- nation theory which 
became the ideological basis of the Paki stani 
state. 

The portrait of Jinnah would remain in
complete if we do not state the fac t that as a 
po litician he was remarkabl y cal lous. "When a 
group of Aligarh ~lu s lim students ventured 10 

ask him what \\Quld be the fate of Indian 
Musli ms he said he would give his .mswer when 
the time came. Bu t whell the time came. he 
declared: 'I h,l\'': wrilten off the Mussalmans 
of India. '''44 Jimlah personally and his r\'lu slim 
Leage were nC\'er aClively involved in any 
anticolonial struggle directed against the Briti sh 
rul ers. The only slUggle he led just before 
partition was the socalled 'Direct Action' di
rected against the Hindus in Bengal and Punjab. 
Thi s resu lled in large-sca le ethnic cleansing of 
both Hindus and ~ll1slims in Nonh India but 
Jinnah did not shed a tear and had no plan or 
pa tience fo r peaceful transfer of the two CO Ill

munities across the newly created borders of 
India :lnd Pakistan. 

Jinnah argued th:.lt the Congress was a 
Hi ndu body, Swaraj meant Hindu Raj and Na
tional Government, by implication, would be 
Hindu Government. He gave an ideologica l and 
reli gious in terpretation to the Two-Nation The
ory. He argued that the Muslims in India arc a 
nation who must preserve their culture and 
identity in a separate slate of Pakistan. Democ
racy in united India would be the' fascist ' rule 

44. /lid, p.llxi. 
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of the Congress- led Hindu 11l3jority. Jinnah 
described the Congress organization led by 
Gandhi as a "Fascist Grand Council under a 
dictator who was not even a four-anna member 
of the body."" 

Democratic rule wi ll lead, he sa id , to the 
complete destruction of what is most precious 
in Islam; it will culminate in the creation of 
private annies of both the communities and to 
civil war. 

Thus the conception of Indian nationa lism 
and a central, sub-continen tal government was 
a mental lU XUry of the Hindu leaders. Another 
ingredient of the Two- Nat ion Theory was the 
emphasis on the 'Historical' and 'SpiritllJ I' 
differences existing between the jv1uslims and 
the Hindus. The history of on~ tholls:lI1d years, 
said lannah. failed to un ite thelll into one nation. 
Therefore. " the artificial Z1nd unnaturJlmcthods 
of a democratic constitution will not cre(\fe a 
sense of nat ional ity." J innah held th:lt II indui sl11 
and Islam are "two en tire ly distilKt and separate 
ci\'ilizat ions." the Hi ndus and ~'l lI s lims, there· 
fore, belonged to two antagonistic religions with 
different social customs, ri\'a l philosophies and 
two distinct bodies of literature, they did not 
inter-marry and did not inler·dinc, :md they 
belonged to two di ssimila r sociclic"i. \\ hil:h were 
governed by two di~ren t soci31 :J.lld legal codes. 
"They gO\'em not only his law ::mJ culture but 
e\'ery aspect of the social life and slich religions, 
essentially exclusive, completely preclude Ihat 
merging of identity and unity of thought on 
which Western democracy is based and inevi
tably bring about vertical rather than the hori
zonta l division democracy cJ1\·isagcs ." ~6 

There is another aspect of the 1\1usl ims 
separatist political tradit ion. The leadcrship of 
the !\'1uslim League was in the hands or the 
~orth Indian landowners and the Gujarati Bohra 
bourgeoisie. The Muslim landlords were appre
hensive of losing thei r lauded property as the 
Congress was committed to a policy of radical 
land reform at that time . The ~luslill1 bourgeois 
class was not happy about the competi tion which 
it had to face from a richer Hindu bourgeoisie. 
A separate homeland could provide a refuge 
and better opportuni ty for trade, industry and 
profits. Penderal Moon rightly says, "The truth 

45 . Recent Spuchej and Wrilingj of Mr. jannah, p. 233, Quoted in Khilafat and Partilion, p. I90. 
46. Quoted in Main Shakir, KhiJafal to Partition , p. ]91. 
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is that for the Muslim bourgeoisie the ' idea of 
a ' state, however poor, in which they and not 
the Hindus would be rich-men and hold all the 
best posts in government service, industiy and 
commerce had a powerful attraction. "47 

According to Moin Shakir, "The Two-Na
tion Theory and the demand for Pakistan indi
cates the peculiar non-national trait of the 
Muslim mind. It was a self-defeating project 
and an escape from hard realities ."" Dr. S. 
Ansari argues that a careful study of Indian 
Islam reveals that "Islam in India is an Arabic 
version of Sana/ana Dharma just as Sikhism 
and Arya Samaj are more or less Gurmukhi or 
Hindu Editions of Islam.'· Ansari also stated 
that the two-nation theory was a myth, a camou
flage to cover up humiliation in the social sphere, 
and inequality in the economic field. "The story 
of the growth of the Muslim League is the story 
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of the rise of the Muslim middle class. Moreover, 
the young bourgeoisie-both Muslims and Hin
dus - felt the need of having the state in its 
own hands. Therefore, Jinnah was more inter
ested in the political liberation of the Muslims 
than in the social and economic emancipation 
of the exploited masses.'o Paki.stan was thus a 
new state of the Muslim Indian bourgeoisie. 

In 1971, there was another partition of the 
Indian subntcontinent when Bangladesh came 
into existence, demolishing M.A. Jinnah's theory 
of separate nationalism on purely religious basis. 
It invalidated his theory of ' two nations' creating 
a Bengali state out of Pakistan, demonstrating 
the significance of Bengali sub-nationalism. In 
secular India, linguistic sub-nationalism was 
contained within a secular, federal and demo
cratic political structure . 
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CHAPTER XX 

The Indian Political System 

Early Years of the Republic 

The Indi an Republic. according 10 Paul 
Baran, during its early years , when it was being 
governed under the undisputed leadership o f 
Iawaharl. 1 Nehru. could be described as a na
tion-state w ith a 'New Deal' orientation. A New 
Deal lype regi me like Ihal of independent India 
was brought 10 power by a broad popular move
ment. I l'i primary and unifying objective was 
to overthro w the colonial ru le and replace it by 
a governme nt of national independence. "Strug
g ling aga inst imperi alism and i l 'i domestic ally, 
the feudal com prador coalition," the national 
moveme nt assumed the charectcr of a united 
fron t o f " the progress ive bourgeoisie striv ing 
to fi nd a road towards industrial capitalism , of 
intellectuals seeking a be tter fu ture for the ir 
country, and o f :lcti vc elements of the urban 
and ruenl proletariat ri sing against the misery 
and oppression o f imperialist comprador domi · 
nalion ," However, an essen tially reac tionary 
segment o f the fcudal ari stocracy also "jo ined 
the nati onalis t cam p, interes ted pri mari ly in 
deflecling popu lar energies from Ihe struggle 
for social change in to a fight against fore ign 
subjugati on" 1. 

Immediate ly after independence. the un ity 
of the natio na list movement was subjected to 
severe strains and stresses. Earlier also, its right· 
wing was afraid that the national struggle might 
create cond iti ons favourable to a social revolu· 
lion by mobilis ing and organiz ing the 'peasants 
and workers. Therefore, it sought to exclude or 
mini mize the ro le of the popular masses in the 
anti· impe rialis t fro nt and adopted a policy o f 
negotiat io ns and compromises with the imperi · 
aJ ist authori ties. Its left· wing was anxious to 
combine the goals of social justice with those 
of national freedom and insisted on greater mass 
partic ipatio n in an ti· imperialist struggle. Yet so 
long as the primary goal of nalional freed om 

I. · Paul Baran. Political Ecorwmy of Gr(JWlh, p. 366. 
2. Ibid .• p. 36. 
3. John Foster Dulles. War and P~au. p. 76. 

was not attained. "the fi ght for nat io nal inde· 
pendence over-shadowed and absorbed the 
struggle for social progress.'" 

Earlier the centripeta l forces of the national 
united front were stronger than the centrifugal 
elements. This scenario began to change after 
Ihe formalion of the Indi an Republic . Weakened 
by World War n. Greal Brilain was compelled 
to grant political independence to South Asian 
countries like Burma, Ind ia. Pakistan and Sri 
Lanka. As John FoSler Dulles PU( il ," Whcn (he 
fi ghting in World War II dre w to a close. the 
greatest s ingle political issue was the colonia l 
issue. If the \Vest had attcmpted to perpetuate 
the slatus quo of colonia lism it would have 
made violent re volu tion and consequent defeat 
inevi tab le. 'rlie only policy th at might succeed 
was that of bringing independe nce peacefu ll y .. J 

With the problem of natio nal independence 
resolved. the basic class cann ict of :10 antago
nistic soc iety became inte nsifi ed in India. Whi le 
some s i g n i~a ll t, cent ral issues of !-Ioc ia l and 
ccanomi c development were i1<.: tually linked with 
the questions of national freedom. there we re 
some other issues actually which were being 
obscured and confused by it. For example. 
the oppress ion and exploitation of the peasantry 
by the landowning aristocracy or the strangu· 
lalion of indu strial development by monopolisti c 
capital was merely a " arionai questi on. it was 
more a social problem, to be faced and to be 
resolved in that way. Thus. the nati onalist move
ment. aftcr acquiring power in the Indian Re
public. entered a process of di sin tegration. The 
socially antagonistic el ement ~ , te nuously inte
grated during the era of an ti -im perial ist struggle, 
became more or less qu ickly po larized into 
opposing class parties or frac tions within the 
frame work of a new poli ti cal order. The break
up between the Indian National Congress on 
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parties on the other signified this schism in the 
early years of the Indian Republic. 

The speed of this breakdown of national 
unity depended upon the accentuation of the 
internal class straggle in the context of the 
specific historical circumstances of a country. 
In China the ad,· anced urban proletariat had 
played a decisive role in the anti-imperialist 
straggle and was strong enough to organise and 
assume the hegemony of the peasantry's anmed 
struggle for an agrarian revolution. In this serv
ice, the split in the national front proceeded 
very rapidly. Its bourgeois, capitalist, compo
nent, frightened by the spectre of a social revo
lution. Turned swiftly against its former ally, 
and its mortal enemy of the future. In fact, it 
did not hesitate to make common cause with 
feudal elements representing the main hindrance 
to its own development, with the ' impesialist 
overlords just overthwon by the national libera
tion. and with the comprador groups threatened 
by the political retreat of their foreign protectors. 
They proved the cO'\fctness of Lord Acton's 
aphori sm, that "the bonds of class arc stronger 
than those of n:lIionalily."4 

Under such conditions "the political inde
pendence barely won (Urns into a sham, the 
new ruling group merges with the old ruling 
group, and the amalgam of property--<>wning 
classes supported by imperialist interests uses 
its intire power to suppress the popular move
ment for genuine national and social liberation 
and reestablishes the Gncien regime not de jure 
but de Jacto. China under the Kuomintang, 
Pakistan, South Korea, South Vietnam typify 
thi s process."l India under the Congress rule 
during the early years of the Republic did not 
succumb to this degeneration. This is because 
the popular pressure for social liberation was 
less pronounced in India at the time of the 
attainment of national freedom. 

The worlcing class during the first decade 
after independence was politically and numeri
cally weak and the peasantry e"cept in certain 
pockets, was politically passive due to its age-old 
servitude and deeply rooted religions supersti
tions. In these circumstance, the Indian bour
geoisie felt more secure and tried to prevent 
the potential upsurge of social-revolutionary 
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forces" by making an all-out effort to lay the 
foundations for the evolution of an indigenous 
industrial capitalism, to create a modern capi
talist state." The success of such an undertaking 
depended "on the quality of its leadership, on 
its determination to dislodge the feudal and 
comprador elements from their position of domi
n.ance, on the intensity of the resistance on their 
part, and on the extent to which the inter-national 
constellation permits the elimination or consid
erable weakening of the support given to these 
strata by the world's imperialist powers."6 

In India, the united front of anti-imperialist 
forces was still, though precariously, intact, and 
provided the broad political basic for the gov
ernment of the national bourgeoisie. But this 
breadth of the national coalition which ac
counted for the great electoral strength of the 
Congress Party in sweeping general elections 
at this time was al so responsible for paralysing 
the administrative machinery of the state. 
Though the Congress leadership still enjoyed 
the overwhelming media and popular support, _ _ 
it encounlered some unsurmountable obslacles 
in formulating and implementing a programme 
of social and economic change . While intending 
to promote the growth of capitalist industriali
zation, it lacked courage to offend the interests 
of the landlords. While trying to reduce the 
most outragious inequalities, it failed to interfere 
with the vested interests of the traders and 
usurers. It wished to improve the miserable 
condition of the workers but was also fearful 
of antogonising capitalists. Though anti-impe
rialist by tradition, the Congress was now court-
ing favours from foreign capital. 

The contradictions of Nehru's policy were 
limitless. On the one hand, Nehru assured the 
Indian capitalists that he was determined to 
promote and protect their private property. On 
the other, he promised the nation and the 
worlcing class a 'socialist pattern of society.' 
Nehru was presiding over a Bonapartist regime 
which stood above the struggle of opposing 
classes though this merely reflected the stage 
which the class struggle had reached in Indian 
society at that time. Nehru was anxious to 
reconcile irreconcilable needs, to compose radi
cal differences an<\ to find compromises where 

4. John Edward Dalberg Acton, Essays on Freedom t:and Powtr. p. 224. 
S. Paul Baran. PoliricaJ Economy of Growth. p. 368. 
6. Ib;d, p. 369. 
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cal d ifferences and to find compromises where 
decisions could not be avoided. Losing much 
precious time in bridging recurring con flicts, 
the Congress system, as Rajni Kothari puts it, 
substituted minor rcfonns for radica l changes 
and revolutionary phrases for revolutionary ac
tions. The Congress Party thereby endangered 
not only the very possibi lity of implementing 
its proclaimed programmes but e\'en its vcry 
tenure in offi ce. 

Paul Baran's judgment on the achievement 
of the so-ca lled Nehruivian Congress is harsh 
but, nevertheless , true. He says, " Hand icapped 
by the heterogeneity and brittleness of its social 
foundations and by the ideological limitations 
resulti ng therefrom, the essentia lly pelty bour
geonis regime is incapable of providi ng genuine 
leadershi p in the battle for industria li zation, is 
powerless to mobi lize what is most important : 
the enthusiasm and the creative energies of the 
broad popular masses for a decisi\'c assau lt on 
the country 's backwardness, povcrty, and leth
argy."1 In India. it is on ly the state that can 
mobilize the surplu s present potentially in the 
economic system. It alone has the capac iry to 
employ it for the exp:lnsion of the na tion 's 
producti\'e forces. In India the amount of rc
SOllfl;CS sc i7ed by the st;] !c is muc h smaller than 
the potenli al econom ic surplus. E\'cn more im
portant is the facl that the use made of it , despite 
good intentions, docs not pro\'ide for rapid and 
balanced economIc growth. As the Economist 
commented. "like the Red Queen, India has to 
run fa st C\'cn to stand still. "/( 
Persis ten t Ce ntrism of Indian Pulitics 

According to Ll oyd and Susanne Rudolph, 
the outstanding L' harac tcri sti c of Indian politics 
has been its persistence of cent ri sm. During 
three decades an d five SLII.:ccssive Lok Sabha 
Elections (1 952 , 1957, 1962, 1967, and 197 1), 
the Indian National Congress wa:; the dominant 
party among India's sevcra l panics. The ruling 
Congress Party benefited from three factors: (I) 
It had an apex body with a leadership and 
nat ional goals which provided democratic le
gitimacy and bargaining power for a sub-con
tinenral state that included dilTerent regional 
political parties, (2) a centri st ideology of secu
larism, liberal democracy, socialist pattern and 

7. Ibid. p. 370. 
8. - 'ndia-Progress and Plan" (22 January 1955). 
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mixed economy; and (3) a plmal ist basis o f 
support that encompassed several interests, 
strata, communities and regions. These features 
also applied to the Janata Party, which won the 
six th Lok Sabha election in 1977; the Congress 
led by Indira that won the seventh Lok Sabha 
election in 1980 and the Congress led by Rajiv 
in the eight h Lok Sabha election o f 1984; and 
the several part ies th;] t spl it from Congress from 
time to time. 

The reasons for this continued featun: of 
dominant centrist trend in Indian politics have 
been li sted by Rudolph and Rudolph as follows : 
"(I) The marginality of class pol itics, (2) The 
fragmentation of the confess ional majority: (3) 
The electora l strength of disadvantaged confes
siona l and social minorities, (4) The increasing 
politica l consciou sness and e rfl!ctiveness of 
" bullock capilalists' and ' backward classes; ' 
(5) The imperatives of capturi ng power in De lhi; 
(6) The constraints imposed on India' s fed era l 
system by culru ra l diversity and social plurali sm; 
and (7) The advantages that aCCillC to a cent ri st 
national party or coali tion when parliamentary 
seats are WOll by pluralities in single-member 
constitucncies."9 

An important condition for centri sm is the 
marginality of class polit ics nt nationa l lcvel. 
To SOIl~, class politi cs lllay seem inevitable in 
India with so much poverty, injustice and in
equality. But the \\eakncss of class organization 
and lack of class consc iousness in the subordi
nate classes ;]re the principal fac tors wh ich have 
made class pola ri L.i1 tioll difficult to achieve at 
an all -India level. Groups represellti ng language, 
caste, cOllllllunity, and region and Ihose speaking 
for schedukd castes, tribes and Musli ms have 
been more successful than class-oricnted or
gan izations in creating a sense of identity and 
in innucncing political (kcision-making. 

Un like Europe, Labour, Soc iali st and Com
munist Parties have not yet become national 
role-players and all-India phenomena and so 
there in no direct and visible confron tation 
bctween labour and capi tal. There is no nationa l 
Conservative party either. The Swatantra Party 
was the closest approx imation to an Indian 
Conservative party but its existence proved 
ephemeral. The Bharati ya Jan Sangh and its 

9. Lloyd Rudolph and Susanne Rudolph. In Pursuit of LaJuhmi. p. 19. 
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progeny the Bharatiya ' Janata Party constitute 
an amalgam of hindulva and conservatism but 
its has yet to overcome its Hindi heartland 
identity. At present, corporate capital in India 
finances Iwo major political parties. the Indian 
National Congress and the Bhartiya Janata Party. 
But they have yet to establish their authenticity 
as class-oriented right parties of the conservative 
type, though they are in the process of doing 
so as their common support to policies of eco
nom ic liberalistion, privat iza tion and globaliza
tion has shown during the previous two decades. 

But it is difficult to agree with the thcsis 
of the Rudolph couple that the two historic 
adversaries are playing a marginal role in Indian 
politics just because it is not adequately renected 
in the nomenclature of political parties or the 
idt:ologica! masks that they wear. Nor can it be 
explained by the so called centrality of a third 
facto r, the state. The state in India has built a 
public sector only to promote the growth of a 
private sector and bureaucratic capitalism and 
C01l10ratc capitalQrn have been intimate allies 
under tile benc\'olcnl gua rdianship of a ruling 
elite undr r the Congress or Non·Congress sys· 
tem of go' ·cmance. 

The fragmentation of organized labour into 
severna I n::uional fed erati ons has not prevented 
it from waging local and nation-wide st ruggles 
both against the state bureaucracy and private 
capital. Organized capital has also been quite 
influelltial in promoting it s class interests 
through financing political panics and through 
pressurin g state administration. Even the 
Rudolph couple has to conclude by saying: 
"Business ' i nt~rests in India, while not publicly 
rC.presented ill comparative party politics (this 
statement IS doubtful), are bener represented 
than those of organized labour in bureaucratic, 
parliamentary, and (informal) party processes ... 
business interests in India foc us their attention 
on executive agencies ... Business contributions 
to political parties arc an invisible but important 
channel of influence ... Private-sector capitalists 
can also influence how the government applies 
and implements controls and regulations that 
affect very major area of decision : investment, 
expansion, new products, foreign exchange and 

10. Rudolph and Rudolph, I" Pursuit of Lakshmi pp. 31·32 . 
II . The Jlim!ustan Times. February 6, 1984. 
12. Rudolph and Rudolph, In Pursuit of Lakshmi. pp. 32·33. 
13. Kochanek., Business and Politics in India. p. 329. 
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collaboration, location, and pricing."tO 
India 's 'permit·liccnce raj' gave private

sector capitalism protected markets and monop
oly profits. Even the Birla-owned HindllSfan 
Times admitted in its editorial, "Over the last 
thirty years of Indian soc ialism and mixcd·econ
amy, the private sector has flourished and pros
pered many times over; much of the prosperity 
can be traced to the private sector's capacity 
and ability to in fluence governmental policies 
and laws ,"" Rudolphs point out, "This inter
pretation of the relationship between private
sector capitalism and the state has led the 
nco-Marx ist left to argue that the tai l wags the 
dog, that despite the state's socialist claims and 
its command of the economy's industrial and 
financial he ights, it serves capitalists and capi
talism."1 2 

But this view, according to Rudolphs, 
ingnores the "dependent nature of private capi
tali sm in India. He quotes with approval Ko
chanek's opinion in this context," Business has 
never stlcceeded in blocking or even in modi
fying a major di stributive policy in Indie!. .. (it) 
could not delay or modify the decisions to 
nationalize life insurance ... (or) stop the nation· 
alization of private sec tor banks ... what business 
call ·do however, is to try to convert a redis
tributive issue into a regulatory issue in \vhich 
its interest seems se lf-evident rather than self
serving." 13 By 1984, state capitalism was per
ceived by its critics as the problem rather than 
thc solution. Thi s shift in the public perception 
of the state affected its legitimacy in directing 
the plrtl1ned and private-sector economies and 
enhanced private capital's public standing and 
prestige in relation to state capitalism. "Despite 
this altered ideological climate, the state as third 
sector continued to dwarf both of the historic 
adversaries of class poli tics, capital as well as 
labour. Neither was in a position to challenge 
the centrist feature of Indian politics. "14 

Confessional and I\lillority Politics 

The term 'confessional' may sound unfa
miliar to Indian ears. It has been used by Lloyd 
Rudolph and Sus"nne Rudolph to denote non
secular, communal or religion-oriented politics 
in the Indian context. Centrist ideology in India 

14. Lloyd Rudolph and Susanne Rudolph, In Pursuit of Lak.shmi, p. 35. 

, 
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includes secularism as a part of its liberal ethos 
Despite temptations to adopt a Hindu identify 
and programme, the Congress and other centrist 
parties have retained their commitment to secu
larism. In Western Europe the roots of confes
sional poli tics go back to the Reformation in 
the sixteenth century . It unleashed a civil war 
in several Europan countries. But it also gave 
birth to a secularizing process that contributed 
to the separation of church and stale and to 
religious tolerance. In modem Europe. we have 
Christian Democrats and Christian Socialists 
who pursue policy aims which are consistent 
with thei r religious beliefs. 

It is the Eu ropean sense of confessional 
poli,ics that 'he Rudolph couple has in nlind 
when he intends to find out whether confessional 
politics in India could again give rise to a 
'destructive' cleavage in Indian politics. The 
obvious aspirant for national confessional poli
tics is the 'Hi ndu majority.' BUI this majority, 
according [0 them, is an 'anifact of categoriza
tion' that encompasses a diversity of gods, 
goddesses, holy tex ts. social customs, ontologies 
and epi slOlllologics. "Without an organized 
Church. it is innOl:cnt of orlhodoxy, heterodoxy, 
and heresy. Thus, unt il the transforming histori
cal e\'cnt s and ('xpericnccs that surfaced during 
the hnat:..! governmen t ( 1997-79) and crested in 
the early IY80s . 'he ·Hindu majori ty' remained 
an illusory support base for a national confes
sional party. At the same lime, minority re ligious 
communities-Muslims. Sikhs, and Christians 
were able to play a role in slate politics."15 
More important, the Hindu majority was more 
fragmented along sect, caste, class and regional 
lines of cleavage than were India's minority 
religious communities. 

Before the emergency regime of Indira 
Gandhi. ilS was 'he Jan Sangh and Rashtriya 
SW3) amsc\'ak Sangh that articulated and propa
gated the ideology of Hindu nationalism. Hindu 
confessional politics was India's counterpart to 
the ideology of Islamic Pakistan. However, the 
ideological and military threat of Pakistan could 
not sustain and give much political support to 
Hindu confessional poli tics before 1980. Jan 
Sangh could cap,ure only 9 per cent votes in 
1967 and 7.4 per cent in 1971 Lok Sabha 
elections which were il.~ r~st perfonnances. The 
break-u p of Pakis,en in 197 1 as a result of 

15. Ibid. p. 37. 

The Government of the Indian Repub lic 

India's nlilitary victory reduced the potential 
influence of Hindu confessional politics for a ~ 

decade. 
The Indian Republic began its career with 

a powerful commitment not only to a secular 
state but also to secularism as an ideology. It 
was challenged after 1980 when growing conflict 
among Hindus, Sikhs and Muslims made the 
latent contradictions manifest. The contradiction 
in the Indian concept of secu larism was its 
simultaneous commitment to equ<tl ci ti z.enship 
and to autonomous committees. Group identities 
were equally recognized by the British and 
nationalist ru lers and this obstructed the growth 
of the concept of equal ci 'izenship based on the 
rights ofthe individual. For Gandh i, confess ional 
politics was a vehicle of community rcfam -
Khilafat ag itation, campaign for Gurdwara re
fonn and the ongoing massive campaign, against 
untouchabil ity politici zed Musli m. Sikh and 
Hindu comm unities. 

By con tras t, Nehm could not take religion 
seriously or recogni ze groups as va lid compo
nents of the Indian nation. For him. the Muslim 
League before par. ition was just a group of 
Muslim landlords and nothing else. He did not 
visuali ze th at thi s landlord clique could lay the 
foundation of :1.n independent Muslim nation . 
He di smisscill Hindu Mahasabha. Jan S3ngh and 
the Akali s 3S pol itical groups, which have no 
futu re in a secu larist, rndian Republic . He 
thOUght that confessional politics was irrelevant 
in the context of more important issues of 
economic development: democratic rights of 
indi vidual s and social and cu ltural modern
izat ion. 

In the 1980s, the Hinduism that had been 
an 'artifact of categorization' began to transform 
itself into a HindU/va, a condition of national 
consciousness. This development created an en
vironment for the growth of a national Hindu 
confession al politics. Religious celebrations. 
demonstrations and perfonnances began to ac
quire all -India d;mcnsions. Hindu fest ivals be
came the occas ions for displaying Hi nd u 
solidarity and militant nat ionalism. The Vishwa 
Hindu Parishad organized the Hindu holy men 
and their lay devotes into a noisy. strident and 
militant forum trying to play the role of a 
vanguard for Hindu nationalism, The Bajrang 
Dal emerged as the lumpen stomllroopers of 
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the Sangh parivar embracing the BIP, RSS, and 
the VHF. Romesh Thapar observed in 1986, 
''Imagine sects of Hindu priests ... moving from 
mandatory caste signs to other symbols of the 
fai~hoti-c1ad , bare to the waist, trident 
equipped, and with the bodi tuft of hair .... soon 
the cult could take over in our offkes as an 
exeneise of the fundemental rights embodied in 
our Constitution ... the Muslims could overnight 
don the red fez.. to this could be added the 
trimmed beard of the mullahs and maulvis .. we 
are on the edge of encouraging a multitude of 
what are called 'psyches' one for each commu
nity, each caste, each tribe. "I' 

Hindu confessional politics became a fonn 
of cultural national ism for the Hindu heartland 
states. It was also exported to states . where 
Hindus are a minority like Kashmir's Jammu 
region, the Punjab and Christianized North-East. 
Besides, it spread to Maharashlra and Gujarat 
which are closest 10 Hindi Heartland culture. 
The Janata Party' s victory in 1977 put the 
advocates of Hindu confessional politics in the 
Central Government for the first lime, The issue 
of conversion and the content of textbooks was 
used to articulate the Hindu grievances and to 
argue that Hinduism was Ihrealened by India's 
minority religions. ··The supporters of the Hindu 
backlash alleged that the minorities were privi
leged and pampered ... Congress governments ... 
were charged with appeasing the minorities out 
of political expediency:·" 

The cohesiveness and scale of India's mi
nority groups contributes to the illusory nature 
of the Hindu majority. It al, o constitutes a 
hindrance to the practice of Hindu communal 
politics and obstructs the functioning of a Hindu 
confessional party. India's minorities like the 
American blacks. appear to share a 'group con
sciousness ' . This helps them to achieve rela
tively higher levels of political participation 
than their social and economic status would 
lead onc to expect. Group consciousness per
suaded Muslims and schedu led castes to vote 
in larger proportions for the secularist Congress 
than did other voters in the first-three general 
elections. However. since the fourth general 
election, Muslims and scheduled castes have 
voted less cohesively as compared to the sched-

16. Economic Gild Political Wukly, January 7, 11)86. 
17. Rudolph and Rudolph. In Pursuit of l.LJl.shmi, pp. 41·42. 
t8. Ibid, p. 49. 
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uled tribeS. Electoral support of Muslims and 
dalits is vital for success especially in the five 
Hindu Heartland states of northern India. In 
these states vote swings have been widest since 
1967. Minorities are very significant in number 
in just those states where elections since 1967 
have been most volatile. These states elect 39 
per cent of parli&ment's 545 members: The three 
minorities together constitute 37 per cent of the 
electorate in Biher, Uttar Pradesh and Madhya 
Pradesh, 34 per cent in Rajasthan, and 23 per 
cent in Haryana. Congress victories in 1971 , 
1980, and 1984 were due in part to strong 
support among minorities. Defeats in 1977, 
1989, 1996, 1998 and 1999 low voter support 
in 1980 and 1991 were associated with defection 
by the miniorities. 

The electoral successes of the Congress 
Party under Jawaharlal Nehru, Indira Gandhi 
and Rajiv Gandhi were largely enabled by sup
port from India's largest minorities, Muslims 
and the Scheduled Castes. Janata 's' success in 
1977 election reOected a new minority alienation 
from Congress. Since 1980 in both centre and 
state elections, the minority constituencies have 
consistently voted for the winning party, if it 
was at the same time a centrist party as wel l. 
The distribution of minority electoral support 
in the last seven parliaI1)!ntary elections from 
1977 to 1998 indicates that the minorities, rather 
than engaging in bloc voting for Congress, have 
responded to the centrist appeals of winning 
parties. Lloyd and Susanne Rudolph point out 
correctly, "Parties whose ideology, policies, and 
electoral strategy do not attend to representing 
minority interests and identities cannot compete 
for power at the national level. Centrist parties, 
in the coded language of Indian politics, espouse 
secularism and socialism to signal their regard 
and concern for the 38 per cent of the electorate 
who ar~ poor and oppressed minority voters".18 
Bharatiya Janata Party--Origins 

In order to understand the genesis of the 
Bharatiya Janata Party, it is necessary to go 
back to Hindu Mahasabha, which was the Hindu 
confessional party before in dependence, the 
Rashtriya Swayamsevak Sangh, which was 
founded by Dr. Hedgevar ir. 1925 and the Jan 
Sangh, which was founded by Dr. Shyama 
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Sangh, which was founded by Dr. Shyama 
Prasad Mukherji just before the first general 
electIon in 1952. lis ideological inspiration also 
came from Hindu-minded Congressmen like B. 
G . Tilak , Lajpat Rai , Madan Mohan Malaviya, 
Vallabhbhai Patel and P. D. Tandan. Besides, 
both the present BJP and its predecessor Jan 
Sangh have been close ly associated w ith non· 
confessional right wing parlies like the Swat.n
tra Parlay founded by C. Rajgopalachari, which 
later merged with the Bharatiya Lok Dal, led 
by Charan Singh . In 19505 it was a lso all ied 
to Ram R ajya Parishad and Hindu Mahasabha, 
whic h were both Hindu confessio nal g roups, at 
the parliamentary leve l. 

Rig hwting poli tical parlies cou ld be d i
vided into two calegories: (l) feudalistic, com· 
m unal and co nfess io nal g rou ps., an d (2) 
conserati vc. bourgeois- oriented grou ps. In the 
fi rst general election the rightwi ng parties. in
cl uding the confessional groups, secured 
3,30 .00.000 (three crore and thi rly lakh) votes. 
whid) was 70 pe r cent of the vo tes sec ured by 
the Congress Party. The Communists and So
c ialists together got 2,80,00,000 (two crore and 
eighty lakh) votes. Even then, Congress secured 
375 seats, the rightwni ng parl ies got only 75 
scats, and the Left had to be sati sfied with just 
49 scats. Among feudal. Commu nal and con
fessional groups the Jan Sangh has a prominent 
place . In the first Lok Sabha elec tio n it got 3.5 
per ce nt votes and stood fifth in its ranking . 

Jan Sangh, Hindu Mahasabha, and Ram 
Rajya Pari shad together sec ured o ne crore 
( 1.00,00.000) votes. These three parlies believed 
in the ideology of Hindu nalio nalism a nd the 
ideals of Hindu cultu re and were hostile to 
Islamic Pakistan, western culture, Christianity, 
sochi.li sm, communism, Soviet Ru'ssia and Com
munist China. These parlies denigrated Prime 
Minister Nehru as the 'Nationalist Muslims' , 
a' Russian- Chinese agent' or an ' ape who 
imitates the west' all the time. The RSS and 
the Anand Marg parlic ipated in po litics in a 
clandestine manner. These elements were re
sponsible for the a<sassination of M ahatma 
Gandhi . Some crit ics have considered them the 
Indian versions of fascism. During the pre-emer
gency period, the Hindu Confessio nal fo rces 
a nd their reactionary allies had openly ganged 
up against the Congress regime. 

19. Chartes Benleheim. India Independent p. 350 
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Among the conservative bourgeois-ori
ented groups main allies o f Jan Sangh were the 
Swatantra Party and the BKD. C. Rajgopalachari 
founded the Swatantra Party in 1959 as classic 
right wing and prol business party. Like Jan 
Sangh. both SwatanITa and BKD opposed Con
gress-sponsored and Left-supported policies of 
land reforms, the setting up of co-operati ve 
institu tions, growth of the public sector, planning 
and socialism. All of them supported deve lop
ment through capitalism and pri va te enterpri se, 
demanded subsidies for rich fanners, reduction 
of income tax , facilities for foreign in vestments 
and an end to the 'licence pennit raj' . 

The principal supporters of the Swata ti ITa 
Party se t up institu tions like the 'Foru m for 
Free Enterpri se ,' and thc 'Federation of Indian 
Agriculturists'. In the 1962 Lok Sabha elections. 
the Tat:1 industri al house provided enormous 
financial support to the Swatantra Party. Thi s 
was because the S\'Io'3tantra Party' s programme 
had incorporated the demand of India's monop
oly capi tal th3t the state should abandon its 
strategy of promot ing 'Slalt: socia lism' and adopt 
tht: p0 11 c ~ uf encouraging pri vate capital includ
ing foreign capital. llowever, Charles Betthhci rn 
said," E\en then big capitali sts, despite their 
grc:1t fondness for the Swafatra Party, have not 
scvcre-d thl.'ir re lation ships with the Congress 
Party. It se"ms that they have perhaps helped 
the Swat antara Party so that they can crcalc an 
altemati\'e to Congress in future and if the 
Congress Party were to desert them in order to 
support some othe- r vested interests, then the 
other parly could be used to put pressure on 
Congress." 19 

In add ition to monopoly capitalists. the 
princes and landowners also joined the Swatan-
tra Party and the Ganatantra Parishad in Orissa, 
which represe nted the feudal forces there, 
mcrged wi th this party. M aharani Gayatri De vi 
led this parly in Rajasthan. In Andhra Pradesh. 
rich fanne rs joined this party_ In 1967 Lok 
Sabha elections, Jan Sangh secured 35 seats but 
the Swatantra Party got 44 seats and became 
the main oppos it ion group. The righist parlies 
together cou ld win, more than 100 seats. Except 
West Bengal and Kerala, rightwing parties were 
the chief components of the several nnn-Con
gress govern ments which were set up at slate ~ 
level in different states between 1967 and 1972. 

, 
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came an important political constituent of the 
right wing governments that were set up in Uttar 
Pradesh, Madhya Predesh and Bihar. In Punjab, 
the Jan Sangh and the Akali Dal fonmed an 
alliance. 

In 197 I Lok Sabha eleetion, Ian Sangh, 
Congress-O (a splinter group led by Morarji 
Desai), Swatantra Party, BKD and Lohia So
cialists fanned a 'Grand Alliance "to fight In
dira-led Congress-R. This grand coalition had 
160 seats in Lok Sabha be fore Ihe general 
eleelion but could gel only 50 seats in the new 
Lok Sabha. Indira Gandhi swepl the mid-Ienm 
polls and eSCablished a stable government ob
laining a two-third majorily in Ihe fifth Lok 
Sabha. India's vic lOry in Ihe Bangladesh war 
further strengthened Indira Gandhi's posilion as 
a nalional leader and Congress Party supremo. 
However, she made certain mistakes in running 
Ihe govemmenl and could not find answers for 
resolving the growing economic crisis. She top
pled Opposilion-Ied go\'emmenls in Ihe stales 
without discretion and changed even Congress 
chief ministers just to alisert her imperial author
ity. Her aUlhorilarian laclics displeased all righl
wing panics. antagonized left -wing political 
fonnations except CPI and even some Congress 
factions. 

Jaya Prakash Nara)'an emerged from his 
polilical hibemalion 10 lead an anli-Congress 
youth movemenr which had its major base in 
Gujaral. II later spread to Bihar. Narayan raised 
Ihe slogan of 'Total Revalulion' and overthrow 
of the corrupt Congress regime led by Indira 
Gandhi. When IP movement, supported by slu
denl and opposition groups including Ian Sangh, 
slarted galhering momenlum, Indira Gandhi im
posed a nalional emergency pUlling a large 
number of agitating leaders and Iheir followers 
in prison. The rigaurs and excesses of Ihe 
emergency regime uniled all struggling oppo
sition parties into an all-inclusive political for
mation, once Mrs. Gandhi decided 10 Iifl the 
emergency after a period of 'dictatorial' repres-
sion extending to eighteen months. . 

Jan Sangh also merged its identity in the 
new political fonmalion designaled as the Janala 
Party. Other political parties, which joined Ihe 
Janalll band-wagon, included Congress-O led 
by Morruji Desai, BKD led by Charan Singh, 
the Socialists led by Madhu Limaye elc. and 
Congress for Democracy led by Jagjivan Ram. 
The victorious Janata Party gal 300 seals in the 
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Lok Sabha out of 542 wilh 43 per cent yates. 
The defealed Congress Party was reduced 10 

153 sealS with 34 per cent votes. Janata Party 
dissolved nine state governments by proclaiming 
President's rule holding new elections and win
ning most of them. CPI (Marxisl) came to power 
in Wesl Bangal in 1977 and since Ihen it has 
been winning all slate and parliamentary elec
tions which have been held there. 

In the sixlh Lok Sabha, Jan Sangh led by 
A. B. Vajpayee, external affairs minister had 
ninely seats (31 per cent), 

Bharaliya Lok Dal led by Charan Singh. 
some minislers, had fifey-fi ve (19 per cenl), Ihe 
socialisls led by George Fernandes, industries 
miniSler, had fifty-one (17 per cent. ) and Con
gress for Democracy, led by Jagjivan Ram. 
defence minister, had twenty-eight (10 per cent). 
When the Janala Party broke up into ils con
sliluenl fractions, the Jan Sangh componenl . 
after the seventh Lok Sabha elec tions, reconsti 
tuted itself as the Bharatiya Janala Party. In 
1980, the BJP had only 16 seats. In Ihe next 
Lok Sabha election in 1984 it was almosl wiped 
oul by Raji" Gandhi hurricane and left wilh 
just two seats there. 

Minority and Coalition Goyernmenls 

. Bharatiya Jan:a. Party' s eleclornl , ucecss 
in the ninlh Lok Sabha elections in 1989 was 
a morale- booster for the pany. From Ihe in
credibly low figure of two seats in the eighlh 
general election, its score now jumped to 85 
seats. II was able 10 impro\'e its tally to 120 
seats in the lenth Lok Sabha in 1991. During 
this interregnum, Ihe party's ideologue and 
leader, A.B. Vajpayee had endeavoured to give 
a new centrist image to the BlP distancing it 
from Ihe right-wing, communal programme of 
the Jan Sangh. He also appreciated Gandhi' , 
economic ideas and JP's philosophy of San'o
daya and decenlratised democracy. BUI L.K . 
Advani continued to emphasize BlP' s commit
ment to the saffron programme of hindurra :md 
cultural nationalism. But Vajpayce \ I,.'3S quite 
determined to give a more liberal, secular and 
democratic image to Hindu natio nalism, in spite 
of its latent contradictions. 

This was done by interchanging and, ab
sorbing the values and experiences of the IP 
movement (1973 - 75); the emergency resistance 
slruggle (1975-77), and the Janala experiment 
(1977-80), The RSS- BJS legacy was sought to 
be diluted by the social vision of the Janata-IP 
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movement. However, this was more a mask 
than a real transformation . Yet it worked for 
sOlVe time. The emergence of V.p.singh's Jan 
Moreha in 1987 represented a crucial develop
ment in Indian politics. After some time, he 
succeeded in forging a united oppositi on pany
the Janata Dal. V.P. Singh followed a clever 
po!icy of equidistance from both the BJP and 
the Left. Despite differences on some major 
issues like An. 370 etc . the BJP and Janata Dal 
entered into a mutually beneficial seats arrangc~ 
I11cnts without entering into an electoral alliance. 

In a protest against Rajiv Gandhi's refusal 
to resign on the Bofors issue, the entire oppo
sition, including two BJP members, resigned 
from Lok Sabha. The Bofors corruption issue 
proved decisive in the defeat of Congress in 
1989 elections. As a result, the Janata Da l, led 
by V.P. Singh, which secured 142 seats formed 
a minority government with the outside support 
of both the BJP and the Left. V.P. Singh minority 
government survived for a year but L.K . Ad· 
vani's R~h Yatra, his arrest by Laloo Prashad's 
governm t:nt in Bihar, the contenti ous issue of 
Ram Janmabhuni Temple, the sudden imp Ie· 
mcntotion of the Mandai Report giving 27 per 
cent representation to the DBC's created fi ssure 
in the lD-BJP coalition. V.P.Singh government 
fell when Congress and BJP ganged lip to 
overthrow it. The outcome was another minority 
government led by the rump Janata Dal under 
Chandra Shekhar' s leadership, which was sup· 
po ned by Rajiv Gandhi's Congress from outs ide. 
It was a case of a tail wagging the dog . This 
government also fell afler a few months when 
Congress withdrew its support on a non-isssue. 

This led to the holding ofmidterrn elections 
in 1991, the tragic assassination of Rajiv Gandhi 
by alleged L TT extremists and the return to 
power by a minority Congress regime led by 
Narasimha Rao. Rao engineered defections from 
Jharkhand and some other parties and succeeded 
in gaining absolute majority in Parliament and 
governed for a full term of five years. The 
general election for the eleventh Lok Sahba 
again resulted in a fractured verdict but the BIP 
for the firSt time emerged as the largest single 
party in Indian Parliament. Dr S.D. Sharma, the 
President of India, then created history of some 
sort by inviting the BJP leader, A.B.Vajpayee, 
to fonn a government. The BlP remained in 
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power uncomfortably for just thineen days, 
could not find a singl e addit ional supporter to 
il s otherwise impressive tally of 160 scats, and 
tendered it s resignation when it lost the confi
dence vale in the Parliament. Consequently, 
two mi nori ty thi rd front governments were suc
cessively installed led by Deve Gowda and 
I.K.Gujral respectively which were at the mercy 
of Sita Ram Kcsri · led Congress Party. 130th the 
governments we rt: toppled when the cynical 
Congress leadership decided to withdraw its 
external support , thus, forcing mid-teml elec
tions in March 1998 . 

The outcome of the 12th Lok Sabha elec· 
tions in March 1998 was far from being con· 
elusive. This fragmented verdict was fl at entirely 
unexpected. Nei ther the BJP nor the Congress, 
even with their socalled alliance panners, could 
manage to secure a clear majority in Parliament , 
although the BJP did emerge as both the largest 
single party and as the leader of the largest 
alliance of part ies. "The perfonnance of the 
BJP", as the F.c:ollomic alld Poli{ical)~eekly 

admitted, "marks. once again , an advance for 
the party in terms of the nu mber of seats won, 
the proport ion of votes polled and the evidence 
of expansion of support for it to new parts of 
the countl)' ."!O Despite SoniJ Gandhi's high 
protllt· campaign, the party fail ed to increase 
its tally of scats in the new house and its share 
of votes was actua lly sma ller this lime than in 
1996. 

It was the Uni ted Front, the aspiring third 
force in Indian politics , wh ich came out the 
worst off in these elections, with the Janata 
Dal, the socalled leader of this third force, was 
almost decimated. Along with the decline of 
the JD, the regional components of the erstwhile 
United Front, such as the DMK, the TMC, the 
TDP and the AGP also suffered severe losses. 
They should now worry about threats to their 
position in their own states while their role at 
the national level has been consideradely di
minished. The vote for the Left parties, confined 
as they are to Kerala and West Bengal, has 
further declined from 9.1 per cent to 7.7 per 
cent though by default they have remained the 
principal actors in the diminished third front. 

The seats and votes lost by the lD and 
constituents of the United Front have gone to 
other single-state splinter parties such as the 

20. EcortOm;c and pJUJical Weekly-Editorial. 7 March. 1998 
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, AIDMK, Bm, RJD, making for the fractured 
. and inconclusive electoral outcome. The CPI(M) 
and the CPI, in a typical Pavlovian. reaction, 
declared that their parties and the United Front 
would support a Congress government to prevent 
the BIP form corning to power. However, the 
support of the fiP, once convener of the 1)nited 
Front, now extended to the BIP led government 
proved crucial in the formation of A.B. Va
jpayee's Ministry. The new BIP led government 
naturally lacked any ideological and program
matic coherence, as was the case with the two 
United Front governments, which Iiad ruled for 
the last twenty-one months. With the aid of a 
lack-lustre, chauvinistic national agenda, which 
ostensibly exc1uded some controversial issues 
like Ayodhya, Art. 370 and the Uniform Civil 
Code, the main concern of this opportunistic 
and unprincipled alliance government was mere 
physical survival at any cost. 

The Editorial concluded by saying : "It 
will equally naturally have to get busy actively 
covering up well established cases of corruption 
and abuse of governmental authori ty, whether 
it be Bofors or the venalities of that current 
object of adoration of BlP leaders, I Iayalalitha, 
to mention just two out of an indeed rich 
pantheon. It may even be pushed into tampering 
~l~ the Constitulion to dismiss this or that duly 
elected state government. Such in sum is the 
quality of governance that is in store for the 
citizen, though the political fixers and wheeler
dealers, the self styled king makers and 'Cha
nakyas' will be undoubtedly in their elements 
once again"" Most of this prognosis about the 
BIP-led coalition government has proved cor
rect. This government was essentially a regime 
of the Hindu Right, diluted and shaped to an 
extent, by the narrow interests of some of its 
coalition partners. It was finally brought down 
by the defection of the largest and most volatile 
ally, the AIDMK. 

The BIP regime was communal and divi
sive in its outlook and approach. It colluded 
with the RSS's longstanding project of minor
ity-baiting. It permitted the most fascistic mem
bers of the saffron outfit to unleash the politics 
of hatred and terror especially against the Chris
tian minority, ostensibly on the issue of 'con-
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version.' Although the national agenda of gov
ernance excluded the BIP demands on the Ram 
temple, Article 370 and Uniform Civil Cqde, 
the regime endangered the nation's commitment 
to secularism and the scarcity of the rule of 
law. Murli Manohar Joshi's plan even attempted 
to saffronise education, though it proved abor
ti.ve. A.B.Vajpayee, "hijacked . India's inde
pendent and peace-oriented, nuclear policy. 
twisted it out of shape, and imposed on the 
people of India and Pakistan a dangerous costly 
new nuclear arms race. It has only undermined 
bilateral relations with China and Pakistan, be
fore attempting unsuccessfully and unconvinc
ingly, to repair some ofthe damage. Its economic 
policy, following the Pokhran nuclear explosions 
and the imposition of sanctions by the United 
States and some of its allies, was ... a policy of 
'placating foreign governments and international 
capital by offering economic concessions. 
through greater liberalisation, greater incentives 
for foreign investors and offerring the opportu
nity to enter captive Indian markets and buy up 
domestic assets cheaply;"22 

In addition, the BIP regime put destabi
lising pressure on federalism and co·opcrative 
Center-State relations by using Anicle 356 to 
dismiss the elected RJD government in Bihar. 
thu ~ ~ynically threatenin~ the existence of other 
leglhmate- government'" at the state level. 
'Through its deterrrtination to hang on to power 
after clearly forfeiting parliamentary legitimacy, 
it forced the polity to register a new low in 
sordid opportunism and horse-trading. In sum, 
the BIP led regime set an unmatched - and 
difficult to match- record of divisive, reactionary 
and chauvinist misgovemnance. "23 Yel the peo
ple of India showed a better judgment of this 
government of the Hindu Right, when they 
booted out these saffron governments in Rajas
than and Delhi and disallowed the BIP to win 
power in Madhya Pradesh. 

The state elections showed that the masses 
of the people were alienated by sharp rises in 
the prices of essential commodities and by the 
communal, divisive and inept governance. The 
constant tensions and vacillations within the 
coalition government were reflective of this 
truth of alienation from the electorate. It appeared 
that the saffron cause was in headlong retreat 

21. Economic and Polilica/ Wukly - Edilorial. 1 March, 1998. p. 491. 
22. FronrliM, EditoriaJ. May 7.1999, p. 7. 
23. Ibid. p. 1. 
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retreat in the national political arena. The pen
dulum had swung in favour of the BIP's main 
antagonist, the Congress-I led by Sonia Gandhi. 
The only viable interim government that can 
be fanned, before the elections for the 13th Lok 
Sabha, would conceivably be a minority Con
gress-I government supported from outside by 
all anti-BIP part ices. This interim regime can 
serve two constructive purposes, First , it must 
recommit the Indian state to a course of secular 
democracy. Secondly, it must enable the nation 
to get off the nuclear tiger. 

The fall of the BIP led coalition govern
ment clearly demonstrated how the Indian po
litical system, which was based on one party 
dominance in the past, has been transformed 
into a chaotic multi-party system. The following 
is the detailed pattern of voting on the crucial 
confidence motion on 17 April , 1999, in the 
12th Lok Sabha, having an effective strength 
of 542 membcrs:24 

Those voting Those \-'aling 

Ag"'nst-270 For - 269 

Congres-I \39 BJP 182 
CPI(M) 32 Samata 12 
AIDMK 17 Telugu Desam II 

SP 20 BID 9 
RID 16 Akali Dal 8 
CPI 8 Trinarnul 7 
Janata Dal 6 DMK 6 
RSP 5 Shiv Sen a 6 
BSP 5 PMK 4 

RPI 4 INLD 4 

TMC 3 MDMK 3 
F.B. 2 Lok Shakti 3 
IUML 2 National Conference 2 
Majlis (Owaisi) Maneka Gandhi I 
Janata Party TRC 
ASDI RJP (Anand) 
Arunachal Cong.(M) 2 IArunachal Congo 
AIIC(Ola) I HVP 
SJP I SDF I 
NC (Soz) Independents 3 
Kerala Congress (Satanarn Singh, 
Buta Singh Lallungmauna and 

PWP S.Biswarnuithiary) 
MSCP I 
Nominated 2 
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R. Muthiah (AIDMK) did not vote; Kim 
Gangte (CPI) and Malti Devi (RID) were absent; 
Speaker-I, Vacancies-2. 
Another Mid-term Election 

After the defeat of the BJP-Ied government 
on 17 April, 1999, the Congress led by Sonia 
Gandhi decided, with the concurrence of her 
chosen party leaders, particularly AJjun Singh, 
to explore the possibility of setting up a Con
gress-led minority government with the outside 
support of all other parties and individuals that 
had voted to overthrow the Vajpayee govern
ment. The CPI(M) leader, Harkishan Singh Sur
jeet tried to secure the support of the left and 
other secular parties for the proposed Congress
led minority government. The leader of the 
Samajvadi Party, Mulayarn Singh, and the lead
ers of the Revolutionery Socialist Party and the 
Forward Bloc with 27 votes refused to support 
any prospective Congress government. The 
leader of the Bahujan Samaj Party with 5 mem
bers said that she could not pledge her support 
to any government in advance. Mrs Gandhi, 
therefore, could gather support only from 239 
MPs which was not enough to form a new 
government. The proposal to set up Jyoti Basu 
as the new Prime Minister remained a non-starter 
as the Congress declared that it could not lend 
its support to 'any third or fourth front govern
ment' at that late stage. Earlier the CPI(M) itself 
had scuttled the candidature of Jyoti Basu for 
the post. 

On 26 April, 1999, President K.R.Naray
anan dissolved the 12th Lok Sabha after getting 
recommendation from the caretaker Vajpayee 
government for doing the same. A Rashtrapati 
Bhawan communique said that the President 
has, by his order under sub- clause (b) of clause 
two of Article 85 of the Constitution, dissolved 
the 12th Lok Sabha. The four page communique 
abserved tersely that "the ruling alliance lost its 
majority because of lack of cohesion within its 
ranks and those who voted out the alliance 
showed the same disunity while trying to form 
an alternative government. In this situation, the 
President reached the conclusion that time had 
arrived for the democratic will of the people to 
be ascertained once again, so that a government 
can be form ed, which can confidently address 

24 . The Hindu, 18 Aprit,t999; (Note- Total sm:ngth or Lok Sabha ~ 545). 
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the urgent needs of the people. "25 

The communique referred to the ruling 
alliance's plea that since the opposition had 
failed, the BJP should be given another chance 
to form its government. The President turned 
down the request finding no merit in its proposal. 
The President told Congress Chief Sonia Gandhi 
that inviting the Congress when its support base 
in the Lok Sabha remained well short of the 
ruling coalition's proven strength of 269, was 
out of the question. The President added, "The 
recourse to dissolution on the defeat of a mi
nority/coalition government arises when it ap
pears to the President that a stable government 
cannot be formed without a general election "16 

Thus, the 12 the Lok Sabha has had the shortest 
term so far- a little over 13 months or 412 days 
in all. Constituted on lOth March, 1998, it had to 
be dissolved on 26th April, 1999 after the BIP- led 
coalition government. headed by Atal Behari Va
jpayee, lost the confidence vote by a wafer thin 
margin of one vole, With the opposition attempts to 
form an alternative government ending in a stalemate, 
the dissolution was the only option left before Presi
dent Narayanan. 
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Deve Gorda, but h~ also had to quit unceremo
niously when Kesri employed the same trick to 
unseat him from his post The 11 th Lok Sabha 
had a life of 18 months- and-.-half only' from 
IS May 1996 to 4 December, 1997. 

In the last one decade, the only exception 
to this rule was the 10th Lok Sabha which 
continued for its full five years term. It was a 
minority government too but its leadder P.V. 
Narasimha Rae was able to establish his majority 
in the Lok Sabha by successfully engineering 
defections from some smaller opposition parties. 
The 10th Lok Sabha was formed on 20th June, 
1991 and was dissolved on 5th May, 1996. 

The Twelve Lok Sabha,27 

Date of Constitution Date Dissolution 
First Lok Sabha 17.4.1952 24.4.1957-
Second Lok Sabha 5.4.1957 31.3.1962 
Third Lok Sabha 2.4.1962 3.3.1967 
Fourth Lok Sabha 4.3.1967 27. 12.1970 
Fifth Lok Sabh. 15.3.1971 18.1.1977 
Sixth Lok Sabha 23.3.1977 22.8.1979 
Seventh Lok Sabha 10.1.1980 31.12 .1984 
Eighth Lok Sabha 31.12.1984 27.11.1989 

. Ninth Lok Sabha 2.12.1989 13.3. 199 1 
Tenth Lok Sabha 20.6.1991 10.5. 1996 
Eleventh Lok Sabha 15.5.199<\j 4.12.1997 
Twelfth Lok Sabha 10.3.1998 26.4 .1999 

The ninth Lok Sabha which saw two Prim~ 
Ministers - V.P.Singh and Chandrashekhar
was the second shortest completing only 15 
months. Constituted on 2nd December 1989, 
the House was dissolved on 13th March, 1991, 
after a series of crises destabilized the V.P. 
Singh and Chandrashekhar governments, both There has been a quantitative shift in the 
of them minority regimes, supported from out- Indian political system from one-party domi-
side by the BIP, (CPI(M) and the Congress-I nance of the Nehru-Gandhi era to multi-party 
respectively. The life of the 11th Lok Sabha, fragmentation of the last decade which has led 
which saw the arrival and departure of three to instability of Indian cabinets and the conse
successive Prime Ministers, was also cut short quential shortening of the life span of the Lok 
by the inherent dangers of all minority regimes Sabha. Bourgeois Parliamentarism is at its best 
which depend on the external support of a single when it succeeds in developing a stable two-party 
party. system . By its failure to do so, capitalist de-

While A.B.Vajpayee resigned afier being mocracy in India is facing a crisis, plunging its 
unable to cobble together a majority in the 11th political economy in turmoil. The next Lok 
Lok Sabha, H.D. Deve Gowda had to quit when Sabha election returned BIP-Ied alliance to 
Sita Ram Kesri suddenly withdrew the Congress power with A.B. Vajpayee as the Prime Minister. 
-I support to his government. I.K . Gujral presided This government is likely to survive for a full 
over a simitar United Front government, minus term of five years. 
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