CHAPTER X

Parliament

Unity through Popular Government

The predominant aim of the Constituent
Assembly members when framing the legislative
provisions of the constitution, was to create a
basis for the social and political unity of the
country. They chose to do this by welding the
diversified Indian elements and interests into one
mass electorate having universal, adult suffrage
and by providing for the direct representation of
the voters in the popular assemblies. This bold
step completely overturned the constitutional
pattern left by the British rule. The Executive and
Judicial provisions of the Government of India
Act, 1935, were adapted to India’s needs by the
Assembly with some major changes of sub-
stance, but with few of form. It was not so with
the legislative provisions. These had to be en-
tirely remade to incorporate the aims and objec-
tives the nation had set before it.

Under the Act of 1935, not only did the
Provinces lack even a semblance of popular gov-
ernment, but the small electorate that existed was
thoroughly fragmented. The franchise was re-
stricted by property, educational and other quali-
fications to near about 15 per cent of the entire
population and this narrow electorate was split
into not less than thirteen communal and func-
tional sectors for whose representation seats were
reserved, and that too with weightage in many
cases, in the various legislative bodies. Election
to the Lower Chamber of the Central Assembly
was indirect on the basis of communal and func-
tional electorates consisting of the members of
the Provincial Assemblies. Evidently, the mem-
bers of the Constituent Assembly could not hope
to succeed in their mission to achieve national
unity and stability "by perpetuating a system of

govenment that accentuated existing cleavages
in Indian society and tended to create new ones."!
. In their efforts to remove all such cankers .

from the body politic of the country the Assembly
members decided to provide universal adult fran-
chise and joint electorates, by replacing commu-
nal electorate. There was to be neither weightage
of representation for minorities nor reservation
of seats, except for Scheduled Castes and Back-
ward Tribes and that, too, for a short period.? The
Lower Chambers, both at the Centre and in the
States, were to be directly elected by adult suf-
frage. Only the Upper Chambers, at both levels,
were to be, in part, indirectly elected. The mem-
bers of the Council of States ( Rajya Sabha) were
to be elected by the members of the State Assem-
blies whereas the Legislative Councils, except
for those nominated,? were to be elected from
territorial constituencies by special electorates of
the members of municipal, district and other
forms of local government, of the university
graduates and of teachers in Higher Secondary
Schools. The restrictions on the powers of the
Legislatures, as under the 1935 Act, were re-
moved and all powers exercised by parliamentary
bodies in federal representative democracies
were given.
Parliament not a Sovereign Body

Parliament is the name given by the Con-
stitution to the Union Legislature and it consists
of the President and two Houses known respec-
tively as the Council of States (Rajya Sabha) and
the House of the People (Lok Sabha). The Presi-
dent is a constituent part of Parliament just as the
Monarch is in Britain. But the American Presi-
dent is not a constituent part of Congress. The
Constitution of the United States provides, *‘All
legislative powers herein granted shall be vested

1. Granville Austin, The Indian Constitution : Cornerstone of a Nation, p. 145.
Seats were reserved for Scheduled Castes and Tribes for ten years from the commencement of the Constitution in the
Lower Houses of the State Assemblies and in the House of the People (Lok Sabha). The President was empowered
(likewise State Governors) to nominate not more than two Anglo-Indians to the Lower House if he believed that the

communi
retrench

' was not sufficiently represented. This provision has five times been extended and appears to have become
in the system. It is reservation par excellence.

3. InUpper Houses there were also to be (12) members nominated by the President, and a Govemor (one-sixth of the total
membership of the Upper House) with special qualifications in the fields of literature, science, art, co-operative

movement and social service,
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in the Congress of the United States, which shall
consist of a Senate and a House of Repre-
sentatives.”

Though the Constitution of India adopts the
language of Britain in describing its Legislature
at the Centre, and makes the President, like the
Monarch of that country, a constituent part of
Parliament, yet the Indian Parliament is not sov-
ereign Legislature like the British Parliament. It
functions within the bounds of a written Consti-
tution setting up a federal polity and a Supreme
Court invested with the power of judicial review.
The legislative competence of Parliament is lim-
ited, during normal times, to the subjects enumer-
ated in the Union List and the Concurrent List in
the Seventh Schedule of the Constitution. Be-
sides, its supremacy within its own sphere of
jurisdiction is limited by the Fundamental Rights
guaranteed to the citizens in Part 111 of the Con-
stitution. Article 13 Clause (2) prohibits, subject
to specified restriction, the State from making
any law which would take away or abridge any
of the Fundamental Rights. Where the State
makes a law in contravention of the Fundamental
Rights, that law shall, to the extent of contraven-
tion, be void.

In Britain no formal distinction is made
between constitutional and other laws and the
same body, Parliament, can change or abrogate
any law whatsoever and by the same procedure.
The Constitution of India, on the other hand,
makes a distinction between statutory law and
constitutional law and prescribes a special pro-
cedure for amending the latter as incorporated in
Article 368. The Supreme Court held in Ke-
shavananda Bharati v. The State of Kerala that
Article 368 does not enable Parliament to alter
the basic structure or framework of the Constitu-
tion. The term basic structure is a vague and
general term and the Judges themselves did not
offer a common agreed meaning. Some included
Fundamental Rights and federation in the con-
cept of basic structure while others saw no limit
to the amending power of Parliament. The Con-
stitution (Forty-second Amendment) Act 1976,
provided that Parliament had full power toamend
the Constitution and no Amendment made under
article 368 could be questioned in any Court on
any ground. The validity of the Forty-second
Amendment Was questioned and in May 1980 the
Supreme Court struck down in the Minerva Mills
case Section 55 of the Amendment incorporated

4.  Nehru Report, p. 94.
5. Ibid., pp. 94-95.
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in Clauses (4) and (5) of Article 368 as it altered
or destroyed the basic structure or framework of
the Constitution. It was affirmation of the Ke-
shavananda Bharati case (1973) judgment. Un-
less this Judgment is reversed by the Court on the
review application of the Union Government or
a new amendment of the Cnstitution is enacted
and the Supreme Court upholds that amendment,
the power of Parliament cannot extend beyond
the limitations placed by the Constitution and the
Supreme Court.

Despite these limitations on the authority
of Parliament, it is the pivot on which revolves
the whole machinery of the Government. Its
legislative competence embraces a large fieldand
its financial powers are vast. Its sanction is also
necessary for declaring war and making peace.
Parliament and the State Legislatures have equal
rights to make laws in respect of subjects in the
Concurrent List, but if a law enacted by a State
Assembly is not in conformity to the law passed
by Parliament, the law made by Parliament pre-

@ails. Parliament can also legislate on any subject
in the State List if the Council of States declares
by a resolution that it is necessary in the national
interest to do so. During Emergency all restric-
tions on the legislative and financial jurisdiction
of Parliament disappear.

Parliament is Bicameral

One of the most vexing questions of Politi-
cal Science, wrote B. N. Rao in his Constitutional
Precedents was the problem of second chambers.
The first bicameral legislature was established in
New Delhi under the Government of India Act,
1919, but the Upper House was never intended
to have a federal role in the sense of providing
for equal representation to the various Provinces.
In 1919, the federal issue did not arise and the
Government of India was constructed on the basis
of devolution of authority from the Centre. In the
federal structure as envisaged by the Nehru Re-
port, the Upper House would have existed pri-
marily to provide an opportunity for reconsidera-
tion of legislation in a **somewhat cooler atmos-
phere’’# than that obtaining in the Lower House.
Such a precaution was considered especially nec-
essary owing to the existence of sharp communal
differences that had been marked in the working
of the Lower House at the Centre as well as in
the Provinées. 3 The Nehru Committee rejected
the argument that in a federal polity the constitu-
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ent units should be equally represented in the
Upper Housg; as in the United States’ Senate, *‘in
view of great differences in size and population
of our Provinces.”” Yet it did recommend the
number of representatives assigned to small
Provinces could be increased so that their rela-
tionship to the great Provinces should not be
*‘wholly disproportionate.’” The Committee felt
that as the members of the Upper House were to
be elected by the Provincial Legislatures, it
would give the Provinces a feeling of being
represented at the Centre.

The same reasons for not having equal
representation of the constituent units in the Up-
per House were cited by the Federal Structure
Sub-Committee at the Round Table Conference.
The Sub-Committee added that it doubted if
equal representation **would commend itself to
general public opinion.””® The Government of
India Act, 1935, gave expression to this view
point. The Sapru Committee made no recommen-
dations on the subject, and, thus, the issue came
to the Constituent Assembly.

The Union and Provincial Constitution
Committees considered the question of second
chambers in the meetings separately held in June
1947, The Union Constitution Committee was in
favour of an Upper House of the State legisla-
tures. Provincial representation was to be one
member for each million of population upto five
millions and one for each two millions of popu-
lation thereafter. The maximum representation of
a Province was to be twenty.” The Report of the
Union Constitution Committee is silent for its
rejection of equal representation of the constitu-
entunits. It may, however, be surmised the mem-
bers of the Committee agreed with the views
expressed in the Nehru Committee Report and at
the Round Table Conference. They might also
have feared, as B. N. Rau did, that if they allowed
equal representation to all units of the Federation,
the Provinces ‘‘would be swamped™ by the
Prin(éel y States when they acceded to the federa-
tion.

The Constituent Assembly considered the
report of the Union Constitution Committee dur-
ing July and August 1947. The debate centred

on the role of the second chambers in modem °

democracies and the necessity of any Upper
House ina federal Legislature was discussed only
once and that too cursorily. N. Gopalas-wami
Ayyangar told the Assembly that ‘‘the need for

UCC report, para 14; Reports, First Series, p. 54.
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a second chamber has been felt practically all
over the world wherever there are federations of
any importance.”’ Dealing with the role of the
second chambers, he said, ‘* After all, the ques-
tion for us to consider is whether it performs any
useful function. The most that we expect the
Second Chamber to do is perhaps to hold digni-
fied debates on important issues and to delay
legislation which might be the outcome of pas-
sions of the moment until passions have subsided
and calm consideration could be bestowed on the
measures which will be before the Legislature;,
and we shall take care to provide in the Consti-
tution that whenever on any important matter,
particularly matters relating to finance, there isa
conflict between the House of the People and the
Council of States, it is the view of the House of
the People that shall prevail. Therefore, what we
really achieve by the existence of this Second
Chamber is only an instrument by which we delay
action which might be hastily conceived, and we
also give an opportunity, perhaps to seasoned
people who may not be in the thickness of the
political fray, but who might be willing to par-
ticipate in the debate with an amount of learning
and importance which we do not ordinarily asso-
ciate with House of the People. That is all that is
proposed in regard to this Second Chamber. I
think, on the whole, this balance of consideration
is in favour of having such a Chamber and taking
care to ‘sce that it does not prove clog either to
legislation or administration.”"? It is significant
to note that Ayyangar made no attempt to justify
the existence of the Council of States on any of
the grounds which are generally responsible for
establishing a second chamber in a federation,
especially giving equal representation to the fed-
erating units. The new Constitution also did not
reflect it. Nor do the powers and functions of the
Council of States demonstrate its federal charac-
ter as a custodian of the interests of the constituent
units.

COUNCIL OF STATES (RAJYA SABHA)

Composition and Organisation

The Constitution fixes the maximum
strength of the Council of States (Rajya Sabha)
at 250 including 12 nominated by the President
to represent literature, science, art and social
service. The maximum number of seats is 34 in
the case of Uttar Pradesh and the minimum is
1(one) each for Sikkim, Nagaland, Manipur,

Report of the Federal Structure Sub-Commitiee to the RTC; Cmd. 3778, p. 218,

Rau, B, N,, in a note to his Memorandum on the Union Constitution of May 30, 1945.
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Tripura, Meghalaya and Mizoram. The repre-
sentatives of States are elected by the elected
members of their Legislative Assemblies in ac-
cordance with the system of proportional repre-
sentation by means of the single transferable
vote. In the case of the Union Territories, mem-
bers are chosen in such a manner as Parliament
may by law determine.

The principle of nomination was the sub-
ject of a good deal of criticism in the Constituent
Assembly. Some members characterised it as an
undemocratic and reactionary element of mem-
bership in a democratic republic. Representation
of the States on the basis of population and
inclusion of nominated members, it was con-
tended, violated the federal principle too. During
the early Constitution-making debate an amend-
ment to establish a single chamber was moved,
although it was defeated. When in the later debate
on the Draft Constitution an attempt was again
made for a single Chamber Legislature, Anan-
thasayanam Ayyangar defended the Upper
House as a way to utilise the services of persons
of intellectual capacity and experience of affairs
without imperilling the administration. But all
such arguments were in favour of bicameralism,
and not in defence of the composition of an Upper
House in a federation. Nor could it be claimed
that the Council of States so constituted would
serve as a defence for smaller States. The Council
is a continuous body and is not subject to disso-
lution. Its life is for six years, one-third of the
number of members retiring after every two
years.

Qualifications for Members

To be qualified, a candidate for election to

the Council of States should be :

(a) a citizen of India, and makes and sub-
scribes before a person authorised by
the Election Commission an oath and
affirmation that he will bear true faith
and allegiance to the Constitution of
India as by law established and that he
will uphold the sovereignty and integ-
rity of India;

(b) not less than thirty years of age; and

(c) possessing such other qualifications as

- may be prescribed by Parliament. Un-
der the Representation of the People
Act, 1951, a candidate for election to
the Council must be a parliamentary
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elector in the State from which he seeks
election.

The qualifications required for eligibility
to the Council of States are the same as those
required for the House of the People except that
the age in the case of the latter must not be less
than twenty-five years. The framers of the Con-
stitution thought that higher qualifications would
tend to give greater dignity to the House and, at
the same time, higher average ability. The func-
tions, observed Ambedkar, that a member *“‘is
required to discharge in the House require expe-
rience, certain amount of knowledge and practi-
cal experience in the affairs of the world, and I
think if these additional qualifications are ac-
cepted, we shall be able to secure the proper sort
of candidates who would be able to serve the
House better than a mere ordinary voter might
do.”

The Presiding Officer

The Vice-President of India is the ex officio
Chairman of the Council of States and finds a
close paral§l in the Vice-President of the United
States who is the President of the Senate. The
Vice-President of India like his American coun-
terpart, is not a member of the House and both
have no right to vote except in the event of a tie.
But the President of the Senate is justa moderator.
He cannot control debate through the power of
recognition; he must recognise the members in
the order in which they rise. The Chairman of the
Council of States in India enjoys an exalted po-
sition. He recognises members to the floor, allots
time,'? decides point of order, maintains order
and relevancy in debates, puts questions and
announces results. The American Vice-President
permanently relinquishes the office of the Presi-
dent of the Senate on his succession to Presi-
dency, but the Vice-President of India fills only
a casual vacancy and reverts to his original office
of Chairman as soon as the contingency of his
acting President is over.

The Council of States elects a Deputy
Chairman from amongst its own members and he
presidesat the sittings of the House in the absence
of the Chairman or during any period when the
Vice-President is acting, or discharging the func-
tions of the President. In the absence of both the
Chairman and the Deputy Chairman from any
sitting of ‘the House such person, as may be
determined by the Rules of Procedure of the
Council of States, acts as Chairman. If no such

10. Chairman M. Hidayatullah fixed a duration of eight minutes per question. j _ 3
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person is present, some other member as the
Council may determine acts.as Chairman.

The Chairman may be removed from office
by aresolution of the Council of States, provided
at least fourteen days’ notice for the intention to
move such a resolution has been given, by a
majority of all the then members of the Council,
and agreed to by the House of the People. While
such a resolution of removal is under considera-
tion of the Council, the Chairman neither presides
at any sitting of the Council nor can he exercise
a casting vote in case of equality of votes, but he
has the right to vote on such a resolution on the
first instance. He has the right to speak in, and
otherwise to take part in the proceedings in the
Council. The Deputy Chairman is also subject to
removal in the like manner, except that the reso-
lution of his or her removal does not require the
agreement of the House of the People as it is
necessary in the case of the Chairman. The sala-
ries and allowances of the Chairman and the
Deputy Chairman are determined by Parliament
and are charged on the Consolidated Fund of
India. The office of the Vice-President carries no
salary by itself.

FUNCTIONS OF THE COUNCIL OF
STATES

Legislative Functions
The process of making laws is the business
of the Parliament as a whole, that s, the President,
the Council of States (Rajya Sabha) and the
House of the People. The House of the People by
itself can do nothing, although the actual powers
exercised by the President and conferred on the
Council of States (Rajya Sabha) are subject to
specific limitations. All Bills, other than Money
Bills, may originate in either House and no Bill
can become a law unless agreed to by both the
Houses and assented to by the President. It means
that the power of initiating legislation on any
non-Money Bill belongs to the Council of States
and the House of the People, and such a Bill in
order to become law must be agreed to by both
the Houses. When a Bill is amended in either
House, such amendment must be agreed to by
both the Houses. In case. of disagreement made
in the Bill, the President may summon both the
Houses in a joint sitting for the purpose of delib-
erating and voting on the Bill. At the joint sitting
- questions are decided by a majority of the mem-
bers of both Houses present and voting. A Bill
thus agreed to and passed is deemed to have been
passed by both Houses. The method of joint
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sitting also applies when a Bill is passed by one
House and sent to the other but is not passed
within six months after its reception by the other
House, excluding any period of prorogation or
adjournment over four days.

The Council of States (Rajya Sabha), thus,
possesses co-ordinate legislative powers with the
House of the People. Unlike the Parliament Act
of 1911 as amended in 1949, in Britain, there is
nothing in the Indian Constitution which may
limit the legislative powers of the Council of
States. On the other hand, the Council of States
may press an issue to the extent of summoning
joint sitting of the two Houses for the resolution
of any disagreement. The Banking Service Com-
mission (Repeal) Bill was passed by the House
of the People (Lok Sabha) on December 5, 1977,
but rejected by the Council. of States (Rajya
Sabha) three days later. The President summoned
a joint session of the two Houses to meet om May
16, 1978 to consider the Banking Service Com-
mission (Repeal) Bill. It was the first joint session
of Parliament since May 1961 when the two
Houses met to resolve differences over the
Dowry Prohibition Bill. But in a joint sitting the
position of the Council of States becomes
weaker as its membership is in a minority of 1 to
2 (250 to 544) with membership of the House of
the People. The Council can, at most, delay leg-
islation passed by the House of the People for a
period not exceeding six months. It cannot per-
manently kill it.

Financial Functions

The position of the Council of States (Ra-
jya Sabha) in respect of Money Bills is definitely
inferior to that of the House of the People (Lok
Sabha). The Constitution defines a Money Bill
and it is expressly provided that the decision of
the Speaker of the House of the People (Lok
Sabha) whether a Bill is a Money Bill or not shall
be final. The Constitution prescribes that a
Money Bill shall not be introduced in the Council
of States and itis barred from rejecting or amend-
ing a Money Bill. After a Money Bill has been.
passed by the House of the People (Lok Sabha),
it is transmitted to the Council of States (Rajya
Sabha) for its *‘recommendations’’ within a pe-
riod of fourteen days. It is for the House of the
People to accept or reject such ‘‘recommenda-
tions.”” In case it rejects the ‘‘recommenda-
tions,”” the Bill is deemed to have been passed
by both Houses in the form in which it was passed
by the House of the People. If the Council of
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States does not return to the House of the People
within fourteen days a Money Bill with or with-
out i‘s recomme_ndations,” it is deemed to have
been passed by both Houses in the form in which
it was passed by the House of the People.

The right to vote supplies is perhaps the
greatest privilege of a legislative body and under
the Constitution this right is the exclusive privi-
lege of the House of the People. The Council of
States simply discusses the budget. Demands for
grants are not submitted to the Council.

Administrative Functions

The Council of States does not control the
Executive as the Constitution makes the Council
of Ministers responsible to the House of the
People. In fact, control and responsibility go
together. But the Council of States can influence
the Executive in two ways. First, by eliciting
information about the actions of Government and
secondly, by criticism aimed at the Government.
The most effective instrument by which the
Council of States seeks information from the
Government is through the instrument of oral or
written questions together with supplementaries.
The normal occasion for criticism of the Execu-
tive is debate on a motion of adjournment and the
Council shares this privilege with the House. The
policy of the Government is really under review
when laws are made and the motion of thanks on
the address of the President is being discussed.
In order to defend the policy of the Government,
Ministers are there and some of them are ap-
pointed from among its members, The Constitu-
tion permits a Minister, who is not a member of
the Council, to speak in, and otherwise to take
part in its proceedings, though he has no right to
vote in that House. The Council, however, can-
not bring about the downfall of the Government
as the Constitution makes it responsible to the
House of the People alone. But the Council
amended the President’s address to Parliament in
January 1980 by the combined strength of the
Opposition which commanded a majority. This
was the first time since the promulgation of the
Constitution in 1950 that the President’s address
had been so amended and it set an unusual prece-
dent.
Constituent Functions

The Council of States exercises constituent
functions along with the House of the People. A
Bill to'amend the Constitution may originate in
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either House. But all Constitution-amending
Bills, except the Constitution (Fortieth Amend-
ment) Bill, 1975, have been initiated in the House
of the People. A Bill amending the Constitution
under article 368 must pass in each House by a
majority of not less than two-thirds of the mem-
bers of that House present and voting. But if such
amendment seeks to make any change in Article
54 (election of the President), Article 75 (manner
of election of President), Article 73 (extent of
executive power of the Union), Article 162
(extent of executive power of the State), Article
241( High Courts for Union territories), or Chap-
ter IV of Part V (the Union Judiciary), Chapter
V of Part VI (High Courts), or Chapter I of Part
XI (Legislative relations between the Union and
the States), or any of the Lists in the Seventh
Schedule, or any representation of States in Par-
liament, or the provisions of Article 368 (amend-
ment of the Constitution ) the amendment also
requires to be ratified by the Legislatures of not
less than one-half of the States by resolution to
that_effect passed by those Legislatures before
the Imendment Bill is presented to the President
for assent.

The Constitution does not prescribe any
procedure for settling differences between the
two Houses in case of disagreement on an amend-
ment Bill. The procedure prescribed in Article
108 in case of disagreement on ordinary legisla-
tion does not apply to Bills amending the Consti-
tution. Hari Chand is ofthe opinion that the House
of the People represents the will of the people
and, consequently, the will of the people must
prevail and the Council of States must not be-
come an obstacle in the way of the popular Cham-
ber. ‘*Moreover, in case the amendment relates
to any of the entrenched provisions, the interests
of the States are not in danger, because the
amendment would require ratification by at least
halfthe States Legislatures and the States can take
care of their interests better than the Upper
House. "!! But this is not a correct appraisal. The
Council of States defeated the Constitution
(Twenty-fourth Amendment) Bill, 1970, though
by only a fraction of vote, and, again, in 1977
discussion on the Forty-third Amendment Bill
was postponed till the next session of Parliament
apprehending stout opposition by the Congress
(I) which then commanded a majority in the
Council. The Opposition also successfully
thwarted the Constitution (Forty-fourth Amend-

Il.  Hari Chand, The Amending Process in Indian Constitution, p. 25.
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ment) Bill which was intended to amend the
distortions' wrought by the Constitiition (Forty-
second Amendment) Act, 1978, as viewed by the
Janata Government and had been passed by an
overwhelming majority in the House of the Peo-

ple.

Miscellaneous Functions

The miscellaneous functions of the Coun-
cil of States are :—

0]

2

3)

4

The elected members of the Council of
States participate in the election of the
President of India. The President is
elected by an Electoral College con-
sisting of the elected members of both
Houses of Parliament and the elected
members of the Legislative Assem-
blies of the States.

The President is liable to be impeached
and a resolution to impeach the Presi-
dent may be moved in any House of
Parliament and such a resolution must
be passed by two-thirds majority of the
total membership of that House. When
this has been done, the charge is inves-
tigated by the other House or by a Court
or Tribunal to which that House may
refer the Impeachment charge to be
investigated. A vote by two-thirds of
the total membership of the House
which investigates it is necessary for
the impeachment to succeed. It means
that if the Council of States initiates
proceedings of impeachment the
House of the People investigates the
charge, and if it is initiated by the
House the Council investigates and the
impeachment, succeeds if the investi-
gating House passes a resolution by a
two-thirds majority of its membership.
The Council of States, thus, enjoys
co-equal powers with the House of the
People in the process of impeachment
of the President.

The Vice-President of India is elected
by an electoral college consisting of the
members of both Houses of Parliament
and may be removed from his office by
a resolution of the Council of States
and agreed to by the House of the
People.

A Judge of the Supreme Court or a
High Court may be removed for mis-
behavior or incapacity on the address
passed by both Houses of Parliament,

()

(6)

™)

@)

(€)
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supported by a majority of the total
membership of, and a two-thirds ma-
jority of the members present and vot-
ing in each House. Here, too, the pow-
ersof the Council of States are identical
to those of the House of the People.
Agreement of the Council is also nec-
essary if action is to be taken against
the Chief Election Commissioner,
Comptroller and Auditor-General of
India and the members of the Union
Public Service Commission.

The report of the Union Public Service
Commission, the Comptroller-Gen-
eral, the Scheduled Castes and Tribes
Commission and the Finance Commis-
sion and are considered both by the
Council and the House.

If the Government makes a proposal to
take an appointment from he purview
of the Union Public Service Commis-
sion, both the Houses must agree to its
exclusion.

The Council may declare by a resolu-
tion, passed by two-thirds majority of
its members present and voting, that it
is necessary or expedient in the na-
tional interests that Parliament should
make laws with respect to any matter
enumerated in the State List. Such a
resolution remains in force for a period
not exceeding one year.

The Council is also empowered under
Article 312 to create one or more All
India Services, if the House of the Peo-
ple declares by a resolution supported
by not less than two-thirds of the mem-
bers present and voting that it is neces-
sary or expedient in the national inter-
est to do so.

The approval of the Council of States
is necessary for the continuance of a
Proclamation of Emergency (Article
352), failure of constitutional machin-
ery in a State (Article 356), and finan-
cial emergency (Article 360) , beyond
the specified period of time. If the
House of the People stands dissolved
when a Proclamation is issued of it is
dissolved before the expiry of the
specified period of time the Council of
States alone is to judge the necessity of
the continuance of a Proclamation is-
sued under either of the aforesaid Ar-
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ticles. If it does not approve, the Proc-
lamation ceases to operate.

(10) Every Order made by the President
suspending the enforcement of Funda-
mental Rights is required to be laid
before each House of Parliament.

(11)The delegated legislation made and
rule framed thereunder by various
Ministries must be approved by both
Houses.

Role of the Council of States

The Council of States was intended to be
less powerful and influential than the House of
the People and this is in accordance with basic
principles which govern the functioning of the
Parliamentary system. The Constitution does not
give to the Council specific powers to control the
Executive. A motion for lack of confidence in the
Government cannot be moved therein. It has, no
doubt, the right to seek information from the
Government through the instrument of questions
and supplementaries, to discuss and criticise its
policy through debates, and to draw attention to
matters of urgent public importance, through the
*‘calling attention'’ motions but the Council can
not plague the Ministry and oust it from office.
The Constitution recognises and ordains the col-
lective responsibility of the Council of Ministers
to the House of the People alone.

The Council has co-ordinate powers with
the House of the People in ordinary and amending
legislation only in theory. It cannot veto legisla-
tion passed by the House of the People, but can
only delay it. If the differences between the two
Houses cannot be settled in the ordinary process
of the legislation the President may summon a
joint sitting of the two Houses where the will of
the House of the People prevails because of its
numerical superiority. In matters financial, the
Council is absolutely powerless, even not at par
with the British House of Lords. Money Bills
originate in the House of the People and if a
question arises whether a particular Bill is a
Money Bill or not, the decision of the Speaker is
final. The House of the People simply transmits
a Money Bill to the Council for ** recommenda-
tions™” and it is required to return it within four-
teen days of its receipt. If it is not returned within
the specified time or returns it with *‘recommen-
dations”” which are not acceptable to the House

The Government of the Indian Republic

of the People, the Money Bill is deemed to have
been passed by both Houses, in the form in which
it was originally passed by the House of the
People. Demands for grants are not submitted to
the Council; sanctioning of public expenditure is
the exclusive right of the House of the People.

The Council does not even serve the pur-
pose of a federal second chamber. Neither the
critics of a Second Chamber in the Constituent
Assembly nor its supporters did advance a single
federal argument. The well-accepted practice of
a federal polity is to make the Upper Chamber a
representative House of the constituent units and
its constitution is based upon equality by repre-
sentation irrespective of the size and population
ofthe federating units. The Council of States does
not accord equal representation to the States of
the Union of India. It is not, at the same time, the
voice of the States and has no power to safeguard
their interests. The justification of the Council of
States, remarks Morris-Jones, *‘has always been
in terms of ‘second thought’ rather than ‘State
rights.”’@? On no occasion the federal con-
science of the members of the Council of States
revolted whenever the State Assemblies were
dissolved; even nine Assemblies twice at one
stroke in 1977 and 1980, without any valid reason
or cause and contrary to the expectations of the
framers of the Constitution.

It does not, however, mean that the Council
of States occupies the same pitiable position as
French Council of Republic under the Constitu-
tion of the Fourth Republic. Nor is it so ineffec-
tive as the Canadian Senate, ““There is a mis-
conception,”” wrote B.D. Jatti, Vice-President of
India, “‘about the powers of the Rajya Sabha in
financial matters.”” '3 It is true, he says, that
Money Bills cannot be introduced in the Council
and it is deemed to have been passed by both
Houses if the Council does not make any ‘‘rec-
ommendation’’ within fourteen days and if “‘rec-
ommendations’’ are made it is up to the House
of the People to a accept or reject such ‘‘recom-
mendations.”” But the Constitution also provides
that the Union Budget is to be laid before both
the Houses of Parliament and it is discussed in
the Council also, although the demands for grants
are to be made only in the House of the People.
A practice has, however, come into vogue that
the Council of States discusses the working of

12. Morris-Jones, W.H., The Government and Politics of India, p. 193. Also refer to N. Gopalaswami Ayyangar s
observations in the Constituent Assembly, Constituent Assembly Debates, Vol. IV, p. 644. and cited ante.
13.  “‘Role of Elders"’, The Tribune, Chandigarh, January 26, 1975.
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three or four important Ministries as it chooses
during the Budget session. The reports_of the
Comptroller-General relating to the accounts of
the Union are also laid before both Houses. The
Council of States is also represented on two of
the financial committees of Parliament—the
Committee on Public Accounts, and the Commit-
tee on Public Undertakings.

The Council of States has, thus, a fairly
adequate opportunity in influencing and even
shaping the financial affairs of the country. It has
not hesitated to recommend quite a number of
amendments in the Income-Tax Bill, 1961 and
the House of the People accepted all the proposed
amendments.

The Council of States significantly per-
forms the function of influencing the Govern-
ment and weightage is given to the views ex-
pressed on the floor of the House by elder states-
men and eminent parliamentarians. Since the
Council is smaller in membership and less wor-
ried by the pressure of work, the debates in the
Council are less frequently subject to time control
through time limits. The Council provides a
calmer atmosphere where members can debate
controversial questions in well-informed and ob-
jective manner. The debates are often outspoken
marked by dignity and a remarkable responsive-
nesg of public opinion. The tradition of dignified

debates, observed, B.N. Banerjee, ‘‘which was

built up by the House is the result of a happy
combination of circumstances not the least of
which is the fact that the five Chairmen of the
Rajya Sabha *so far are among the most eminent
person experts in their own lines.”” All these
persons ‘‘have given an aura of dignity to the
atmosphere of the House by conducting the pro-
ceedings with judicious combination of firmness
and flexibility.”!5

The co-equal powers of the Council of
States on constitutional amendments are of great
importance. The House of the People cannot by
itself amend the Constitution unless the Council
agrees to suchachange. The provisions of Article
108 governing the joint sittings of the two Houses
in case of disagreement do not apply to Bills
amending the Constitution. The Constitution
(Twenty-fourth Amendment) Bill, 1970, which
was passed by an overwhelming majority in the
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House of the People, was defeated in the Council
of States by only a fraction of vote and, conse-
quently, the amending Bill fell through. Appre-
hending stout opposition to the Constitution
(Forty-third Amendment) Bill, 1977, its decus-
sion was postponed till the next session of Par-
liament. The Council refused to adopt the Con-
stitution (Forty-fourth Amendment) Bill 1978
except with five amendments. The Congress Op-
position stalled on April 11, 1977 the final pas-
sage of the two official Bills, one to extend the
term of Goa, Daman and Diu and Mizoram As-
semblies, and the other to extend the term of the
Delhi Metropolitan Council. Intervening in the
discussion on a non-official Bill moved by the
Communist Member Bhupesh Gupta seeking to
amend Article 368 to provide that in the event of
a disagreement between the two Houses over an
amendment Bill of the Constitution there should
be a joint session for resolving the differences,
the Law Minister said that such suggestions were
considered in 1971 and found unnecessary.'®

Even with regard to ordinary legislation
referred by the President to a joint sitting of the
two Houses under article 108, B.N. Banerjee, the
Secretary-General of the Council of States, re-
butted the argument that the views of the House
of the People will invariably prevail because of
its numerical superiority. He explains that the
critics of the Council of States ‘‘ignore the fact
thatadisagreement which may arise on important
issues may not be the House qua the House but
may arise on the basis of policies and approaches
of the different political parties in the two Houses
on the various issues. It is possible to contemplate
asituation in which the decision of the Lok Sabha
may be outvoted in joint sitting of two Houses. 7
There have been only two joint sittings of both
Houses so far in order to resolve a deadlock on
the Dowry Prohibition Bill in May 1961, and on
the Banking Service Commission (Repeal) Bill
in May 1978. In the Dowry Prohibition Bill one
of the most important amendments, which the
Council of States had been insisting from the
beginning and the House of the People had been
refusing to accept, was adopted at a joint sitting
in May 1961. ;

The Constitution confers on the Council
two special powers exclusively exercised by it

14. - S, Radhakrishnan, Zakir Hussain, V. V. Giri, G. S. Pathak, B.D. Jatti, (M. Hidayatullah, and R. Venkatraman). The
eighth Chairman, Dr. Shankar Dayal Sharma was another illustrious Vice-President.

15.  *‘Rajya Sabha at work"’, Shakdhar, S. L. (Ed), The Constitution and Parliament of India, p. 314.

16. ~ Asreported in The Times of India, New Delhi, March 20, 1976.

17.  *‘Rajya Sabha at work,"” Shakdhar, S.L. (Ed.), The Constitution and Parliament of India, p. 311.
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and not shared with the House of the People. As
stated earlier, Parliament is empowered to legis-
late with respect to any matters on the State List
of the Seventh Schedule if the Council of States
declared by a resolution that it is necessary or
expedient in the national interest that Parliament
should make laws thereon. Again, under Article
312 if the Council passes a resolution declaring
that it is necessary or expedient in the national
interest to create one or more All-India services
common to the Union and States, Parliament will
have the power to create by law such services.
The Council of States twice passed such resolu-
tions in 1961 and 1965, The resolution passed on
December 6, 1961 recommended the creation of
Indian Service of Engineers, the Indian Forest
Service and Indian Medical and Health Services.
On March 30, 1965 the Council passed a resolu-
tion for the creation of the Indian Education
Service, though both these resolutions have not
been implemented so far.

As a body which is not subject to dissolu-
tion but which perpetually renews itself every
two years, the Council of States symbolisesQ]e
permanence and continuity of Parliamentary in-
stitutions of the country. This continuity acquires
a special significance when the House of the
People stands dissolved and the Council of States
is to discharge the Constitutional obligation un-
der Articles 352, 356 and 360 relating to decla-
ration of Emergency either due to war or external
aggression or armed rebellion or threat thereto;
breakdown of the constitutional machinery in a
State; or financial Emergency.

These specific constitutional provisions
make the Council of States an integral part of the
machinery of Government. It is true, that the
Council of States was not designed to vie with
the House of the People, but it was not also the
intention of the Constitution-makers to render the
Council to play the **humble role of an unimpor-
tant adviser’” or an occasional check on hasty
legislation. In practice, the Council has, from the
beginning of its career, played its role effectively
in the affairs of the State and has vigorously
focussed the attention of the Government on
many matters of special importance in the life of
the nation. In 1969, the Council passed the reso-
lution that ‘‘this House is of the opinion that
Government should take legal and other steps for
the abdiition of privy purses and privileges of
ex-rulers before presentation of the general
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Budget in the coming February session of Parlia-
ment.”” The Council also acclaimed the nation-
alisation of the fourteen banks. The vigilant
members of the Council made persistent de-
mands during discussions for inquiring into the
charges against the Punjab Chief Minister Partap
Singh Kairon, grant of industrial licences to the
Birlas and the affairs of Dharam Teja and Jayanti
Shipping Company. Likewise, public attention
on alleged irregularity in respect of import li-
cences to some firms of Pondicherry was
focussed for the first time through a starred ques-
tion on August 27, 1974. Again, on August 10,
1978 the Council of States adopted a resolution
demanding a probe into allegations of corruption
against members of the families of Prime Minis-
ter Morarji Desai and Home Minister Charan
Singh. The Chairman, B.D. Jatti, pointed out that
the motion was necessarily a ‘‘recommenda-
tion" and it was for the Government to accept or
not. When the Government decided not to accept
the *‘recommendation’’, the Council asserted it-
self in a way thwarting the proceedings of the
House compelling the Prime Minister to an-
nounce the Government's decision to refer the
charges as contained in the resolution of the
Council to the Chief Justice eventually leading
to Vaidialingam probe which indicted the close
relations of Desai and Charan Singh. The impor-
tant committees, like the Committee on subordi-
nate Legislation and Committee on Government
Assurance have always played an effective role
in influencing and supervising the administrative
actions of the Government. The Committee on
Petitions has proved to be a useful forum for
ventilating the grievances of the public and get-
ting redressed. B.D. Jatti, the former Vice-Presi-
dent of India and the Chairman of the Council,
asserted that the Council of States **by its record
of work has proved to be an effective force and
can say with confidence that in the years to come
the critics of the second chamber are bound to
find themselves in negligible minority.””!8

The Council of States has certainly belied
the apprehensions of the critics of bicameralism
in the Constituent Assembly that the Council will
be “‘a clog in the wheel of progress of India’’, or
that it could serve to keep the capitalistic outlook
safe in India and that it would be a **unnecessary
drain on our poor econamy.”” The world has
come a long way from Abbe Sieyes who disfa-
voured bicameralism with the epigram : “‘If a

18.  *'Role of the Elders," The Tribune, Chandigarh, January 26, 1975.
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second chamber dissents from the first, it is mis-
chievous; if it agrees.it is superfluous’ Democ-
racy proved that neither it is mischievous nor
superfluous. The role and relevance of bicamer-
alism has now veered round to John Stuart Mill
who wrote, ‘‘A majority in a single Assembly
......... easily becomes despotic and overweening,
if released from the necessity of considering
whether its acts will be concurred by another
constituted authority.’” India has a long tradition
of its assemblies going down to the post-Vedic
period and that heritage finds expression in a
verse from Mahabharata inscribed on the opening
page of *‘Twenty-five years of Rajya Sabha”
brought out by the Rajya Sabha Secretariat in
1977 :
That’snotan Assembly where there are
no eldermen,

Those are not elders, who do not speak
with righteousness.

But there is one aspect against which the
Council of States must guard itself. While wel-
coming the sixty-four new members of the Coun-
cil of States on April 6, 1960, Vice-President
Radhakrishnan called upon them to fight ‘‘iner-
tia, obscurantism, reaction and superstition.”
These are the evils from which second chambers
suffer in general and invite a widespread de-
mand for their abolition. The Council of States

@hould not be allowed to become a political
prisoners’ home. Law-making is a specilised job;
and a modicum of technical knowledge and a
certain intellectual ability are essential even to
understand the problems that confront Legisla-
tures in our times. The criterion laid down in the
Constitution for nominations is a partial indica-
tion of what is expected of a second chamber. But
it is evident from the nominations so far made
that to a great exent the intentions of the framers
of the Constitution have not been realised. The
Congress did not always consciously try to fill
the nominations with a corpus of special knowl-
edge such as cannot be ensured in the House of
the People.'? Nor have the indirect elections of
the remaining members introduced a body of
seasoned parliamentarians, who might import
into the debates ‘‘an amount of learning and
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importance”’, as Gopalswami Ayyangar argued
in the Constituent Assembly. According to Mor-
ris-Jones the Council of States has three outstand-
ing merits : ‘‘It supplies additional political po-
sitions for which there is a demand, it provides
some additional debating opportunities for which
there is occasionally need, and it assists in the
resolution of the legislative time table prob-
lems.”’ Itis, accordingly, incumbent on all politi-
cal parties to help the Council of States to play
its requisite role by sending to it members whose
party grading may be low but 1.Q. is high.

. “‘But the House of the Elders is no longer
elderly, feels the Chief Reporter, S. P. Agarwal,
of the Council who retired recently after covering
the Upper House for over thirty years. His obser-
vations are relevant to the atmosphere that now
prevails in this House as compared to 1952, when
it began its career. The first ten years of the
Council of States were the House’s finest hours.
During this period there was hardly an occasion
tocall the House to order. Even ifamember spoke
for an hour he was heard with respect and with-
out interruption. Points of order were rare. Ac-
cording to Agarwal there were less than a dozen
expuctions during this period. Members them-
selves withdrew any word they felt was unpar-
liamentary.

But the change began in the early seventies
and ‘‘the Rajya Sabha today has become more
youthful. It is now vibrating with the situation
prevailing outside in the country. The quality of
the debate as also the composition is not as
merited today as it was in the past. A major time
of the House is lost in personal and party squab-
bles. Scant attention is paid to the rules of proce-
dure and the rulings of the Chairman are invari-
ably defied. Use of unparliamentary language
and unruly behaviour rule the day. There are
*‘half a dozen expunctions in every session’’ and
nota day passes without an order thata Member’s
speech should not be recorded. The practice of
ordering the House reporters not to take notes as
the Member refuses to listen to the Chairman’s,
entreaties to be seated has become *‘in vogue™’
since seventies.? Walk-ups is a normal feature,

19,  C.C.Desai (Swatantra) moved in the House of the People a non-official Constitution Amendment Bill seeking to abolish
nominations to the Council of States. His contention was that provisions of Article 80 had been r.: sused. P. Govinda
Menon, Law Minister, who intervened in the debate, said that it would be prudent to leave this provision alone so long
as it did not prove injurious to the country's interests, He maintained that any human institution was prone to lapses. It
could even be said, he added, that an element of patronage was inherent in any system of nominations. But it was
undeniable that many of the nominated members had made significantcontribution to the debates through their specialized

knowledge.
20. - Indian Express, New Delhi, August 4, 1982,
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But the most disturbing development is the

defiance of the Chairman’s rulings and often use
of in decorous language on his observations and
comments on minor points at issue or when the
Chairman performs his duty to protect the right
ofa Private Member in seeking more information
on a question raised. Such an attitude of the
parliamentarians and more so of seasoned Mem-
bers of the House and Ministers, too, not only
undermines the authority and dignity of the
Chair, but the prestige of the House itself. A sharp
clash between the Chairman, M. Hidayatullah,
and the leader of the Janata Party of the House
marked the start of the proceedings on Septem-
ber 15, 1981. Seconds after the Chairman occu-
pied his seat and called for the first question, Piloo
Mody stood up to ask him when he and some of
his colleagues could raise certain issues in his (M.
Hidayatullah's ) presence in the House. The
Chairman told him that he did not have to guar-
antee his presence in the House, but **You can
certainly come to my chamber and raise anything
you want."” When Mody sharply insisted that the
members of the House were entitled to raise
matters in the House in his presence and not in
his chamber, the Chairman reminded him, **No-
body seems to have told you that you are some-
times inclined to be rude.”’ Mody retorted, **l am
inclined to be rude as [ am recipient of rudeness
also. [ hope you will take it in the same spirit.”"?!

But Pranab Mukherjee's behaviour, who
was the Finance Minister and the Leader of the
House, reveals more than it can be described. On
November 2, 1982, the Chairman intervened on
behalf of a Member who was not satisfied with
the Finance Minister’s replies to a question on
World Bank loans to developing countries. The
Minister replied that he had already given the
requisite information. But the Chairman did not
agree with him. The Minister thereupon became
sharp in his reply. The Chairman told him,
**There is such a thing as politeness.”” Mukherjee
retorted, “*Yes, that is why I do not want, that you
should come between me and the Member."’ The
Chairman reminded him, **I will, that is why I
am sitting in the Chair.”” Mukherjee curtly re-
plied, ‘I will accept your ruling without any
question.....But don’t have a running commen-
tary. Let me answer the question in my own
way."22
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Relevant proceedings of the Constituent
Assembly suggest that rewarding talent was not
the sole aim of the Constitution-makers in pro-
viding for nominated members. They visualised
the Council of States as a mechanism for moder-
ating, rather than rivalling or thwarting the House
ofthe People (Lok sabha).2? One member likened
the Upper Chamber to the saucer that might cool
the beverage in a cup but which could never
threaten the cup. If the Council of States was to
mellow the Lower House's emotions with fresh
reflection, the nominated members were to be of
a special value as they were expected to add a
component wisdom that was not only specialised
but also detached and non-partisan. But this pre-
cious expectation has not been fulfilled as nomi-
nations have now degenerated into party spoils.

Even biennial elections to the Council of
States are being fought strictly on party lines and
selection of candidates is made purely on party
considerations. Those who, per chance, were
non-party nominees they did not remain aloof
from active politics and many formally joined the
ruling party as it was rewarding to do so. The
Anti-defection law is now a great deterrent, but
such nominations are not likely to disappear al-
together. The voting pattern of most others shows
that they have generally sided with the Govern-
ment whatever be the merit of the measure under
consideration. Independence and talent are guar-
antees against the principle of nomination in
vogue. '
Relations between the Houses

Jawaharlal Nehru gave a succinct exposi-
tion about the relations of the Council of States
and the House of the People. **‘Under our Con-
stitution,’” he explained, ‘‘Parliament consists of
two Houses, each functioning in the allotted
sphere laid down in the Constitution...........some-
times we refer back to practice and conventions
prevailing in the Houses of Parliament of the
United Kingdom and even refer erroneously to
an Upper House and Lower House. I do not think
that is correct...........To consider either of these
Houses an Upper House or a Lower House is not
correct Each House has full authority to regulate
its procedure within the limits of the Constitution.
Neither House by itself constitutes Parliament. It
is the two Houses together that are the Parliament
in India. The successful working of our constitu-

21. Asreported in Indian Express, New Delhi, September 16, 1981.
22. Asreported in The Times of India., New Delhi, November 3, 1982.

23. Constituent Assembly Debates, Vol. IV, pp. 928 fT.
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tion, as of our democratic structure, demands the
closest cooperation between the two Houses."
The Council has powers similar to those of the
House of the People, except in matters financial

_ and responsibility of the Council of Ministers.
- The party composition of both Houses remained

similar till March, 1977 when Congress lost its
majority in the House of People but regained its
previous position after January 1980, though it
did not command a two-third majority. Even the
social composition of the Council and the House
resembles each other. The Council had its mem-
bers the galaxy of some. eminent personalities
who served the Council since it came into exist-
ence; Pattabhi Sitaramayya, Sardar K. M. Panik-
kar, Dr. Tara Chand, Dr. Radha Kumud Mukher-
Jjee, Prof. S. N. Bose, B.R. Ambedkar, Alladi
Krishnaswami Ayyar, P. N. Sapru, G. S. Pathak,
M. C. Setalved, M. C. Chagla, C. K. Daphtary,
K. Santhanam, Rama Krishna Rao, Dr.
Ramaswami Mudliar, R.R. Diwakar and Bhu-
pesh Gupta are a few of the many more. The
procedure for the conduct of business in both
Houses is also not appreciably distingushable.
The Council has a regular question hour * and
the same half-an-hour discussion procedure as in
the House of the People. From 1964 the revised
Rules of Procedure provide for discussion on
malirs of urgent public importance. Petitions for
redréss of grievances can be made to the Council.
A new Committee, namely, the Committee on
Subordinate Legislation has since been extended
by including within the ambit of its functions
various rules, regulations and orders framed in
pursuance of the Constitution also. 2°* The Com-
mittee on Government Assurances has also been
set up.

The Government, too, had made an effort
to introduce first in the Council of States an
increasing number of public Bills. Since 1952 up
to the end of December 1974, 312 Government
Bills were introduced in the Council. From the
analysis of the subject-matter of those Bills it can
definitely be said that quite a good number of
them were of immense social, educational and
legal importance. Apart from the Hindu Marriage
and Divorce Bill, 1952, the Hindu Minority and
Guardianship Bill, 1953, the Hindu Succession
Bill, 1954 and the Hindu Adoptions and Mainte-
nance Bill, 1956, some of the more important
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legislative measures introduced in the Council
were the Working Journalists (Industrial Dis-
putes) Bill, 1955, the Children Bill, 1959, the
Foreign Marriage Bill 1963, the Press Council
Bill, 1963, the Banaras Hindu University
(Amendment) Bill 1964, the Jawaharlal Nehru
University bill 1964, the Monopolies and Re-
strictive Trade Practices Bill, 1967, the Medical
Termination of Pregnancy Bill, 1969, the Code
of Criminal Procedure Bill, 1970, the Foreign
Contribution (Regulation) Bill, 1974. The Con-
stitution (Fortieth Amendment) Bill, 1975 was
also initiated in the Council of States.

The Council of States, thus, started its ca-
reer on the same lines as the House of the People.
But being a chamber primarily intended for re-
flection, its members had the psychological real-
isation of its inferiority and, consequently, they
felt frustrated. There had been also vehement
critics of bicameralism who strongly pleaded for
its abolition. But, ‘‘it is the habit of institutions,”’
as Morris-Jones had remarked, *‘to give birth to
loyalties.”*?® The Council, therefore, tried to as-
sert itself in order to remove the impression of its
inferiority. A bitter rivalry between the two
Houses soon developed despite the dominating
position of one party in both Houses.

The first clash between the two Houses
occurred during the Budget session of 1953 when
the Council of States refused to accept the posi-
tion of subordination by disallowing the Law
Minister, a member-Minister of the Council, to
appear before the House of the People, on its call,
to clear some misunderstanding that had arisen
on the Income-Tax (Amendment) Bill, 1952. The
Council of States thereupon passed a resolution
that “‘this Council is of the opinion that the
Leader of the Council (Law Minister Biswas) be
directed not to present himself in any capacity
whatsoever in the House of the People.’’ It an-
gered the members of the other House and they
asserted that Ministers were responsible to the
House of the People and doubted the propriety of
the Council’s resolution.”” There would have
been an open rupture if the tactful intervention of
the Prime Minister had not saved the situation.

Soon there was another occasion for con-
flict. In January 1953 the Rules Committee of the
Council of States sent its proposals with regard
to the Public Accounts Committee to the House

24. When the Council met for the first time in May 1952 the question hour was restricted to only twice a week.
25.  Previously the Committee examined and scrutinised rules, regulations and orders in pursuance of legislative functions

only.
26. Morris-Jones, W.H., Parliament in India p.2°°
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of the People. It had suggested that the Council
should have either a Public Accounts Committee
of its own, or seven of its members should be
added, to make it a joint committee of both
Houses. The Public Accounts Committee passed
a resolution that a joint committee of the two
Houses or a separate committee of the Council
“‘would be against principles underlying the
Constitution.”” The Rules Committee of the
House of the People, which considered the pro-
posal of the Rules Committee of the Council,
agreed with the opinion expressed by the Public
Accounts Committee in its resolution. The matter
would have ended there, but the motion of the
Prime Minister in the House ‘‘to recommend to
the Council of States that they nominate seven
members to associate with the Public Accounts
Committee of this House’” brought the issue in
the open. The motion of the Prime Minister did
not envisage a Joint Public Accounts Committee
of two Houses, yet it caused a good deal of
criticism and resentment in the House of the
People. It was on the assurance of the Prime
Minister thatthe Committee would be a Comynit-
tee of the House of the People under the control
of the Speaker and that the financial powers of
the House were in no way threatened that the
motion was finally passed in December 1953 and
the seven members of the Council of States joined
the Public Accounts Committee in May 1954,
Similar difficulties arose with regard to the com-
position of Joint Committees of both Houses and
somewhat sullenly the House of the People
agreed to the proposals of the Council of States.

The Chatterjee incident engendered still
more excitement and resentment. N.C. Chatter-
Jjee, a Member of the House of the People, was
reported to have said that the Upper House,
*‘which is supposed to be a body of'elders, seems
to be behaving irresponsibly like a pack of ur-
chins.”” The question of privileges was raised in
the Council of States and the Chairman directed
the Secretary of the Council to ascertain the facts.
The House members objected to the letter of the
Council Secretary inquiring from N. C. Chatter-
jee whether the report was correct. The Speaker
held that the Secretary’s letter was more ‘‘in the
nature of a writ’’ and suggested that the reference
to this particular issue, and the general problem
of procedure in such cases be made to a joint
meeting of the Privileges Committees of both
Houses. The Council agreed to the Speaker’s
suggestion and the two Privileges Committees
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worked out an acceptable procedure for cases
where a member of the House commits a breach
of the privileges of the other.

The Chairman of the Legislative Council
(Rajya Sabha) M. Hidayatullah, while interpret-
ing Rule 187 relating to the rights and privileges
of the members of the Upper House on the Par-
liamentary Committee on Public Undertakings
gave his ruling, July 1982, that members of the
Council on this Committee were ‘‘associate
members.”” As a consequence of this ruling the
Opposition members of the Council in Public
Undertakings Committee and the Public Ac-
counts Committee resigned en bloc. The opposi-
tion members unanimously demanded that Rule
187 be so amended as to remove the anomaly at
the earliest. The Speaker of the House of the
People in his ruling on the issue recalled what
Jawaharlal Nehru had said on May 13, 1953 in
support of the motion for association of members
ofthe Council of States with the Public Accounts
Committee and observed, ‘[t has been ceaseless
endeavour’’ to live up to Nehru's sagacious coun-
sel “‘in letter and spirit’". Intervening in the dis-
cussion, Finance Minister Pranab Mukherjee as-
sured the Council, on August 2, 1982, that it
would not be difficult to sort out the matter on
the basis of the usages, practices and conventions
and the Speaker’s ruling of July 28, 1982 that
members of both Houses of Parliament were
equal in every respect.§

These disputes brought into prominence
the question of the utility of the Council of States.
A Private Member moved a resolution in the
House of the People in April, 1954 demanding
the abolition of the Upper House. Some Members
of the House belonging to the Congress Party and
the Leftists advanced the same old familiar
argument that the Council of States was a
stronghold of reactionary elements and a device
to flout the voice of th people. One Member spoke
about ‘‘the mad drive towards equalisation of
powers and functions.,”” Some argued for the
retention of the Council of States but urged that
its members should be chosen differently. The
Government view was that the Council of States
had not been given a fair trial and that it was too
early to pronounce a judgment onits utility. Once
again, after two decades, Niren Ghosh, Marxist
member of the Council, while welcoming B.D.
Jatti, on assuming the office of the Vice-President
of India and, as such, Chairman of the Council
on August 31, 1974, on behalf of his Party, said
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that the Council of States represented the States
of the Union and the nationalities of the Union
and accordingly, deserved to be ‘‘upgraded” in
its parliamentary powers. He suggested that the
Constitution be so amended as to give equal
powers, to the Council of States and the House
of the People. 2’

Unless it is acceptably proved that democ-
racy does not need a second chamber, and more
so a federation, it is not democratic to urge for its
abolition. Institutions are always reluctant to
vanish and it does not seem likely that public
opinion could be made to agree to the liquidation
of the Council of States. But enjoyment of iden-
tical powers and functions by both of Houses
means a sheer duplication and the advantages of
such a system of legislature are questionable.
Democracy has decidely made the representative
Chamber a predominant partner, and the second
Chamber is created to exercise a moderating
influence, a couterposise to democratic fervour,
a safety which lies to sober second thought and,
consequently, acheck on hasty and ill-considered
legislation. It serves as a brake, but not too tight
a brake which may lead to an open rupture be-
tween the two Chambers. The intention of the
framers of India’s Constitution was significantly
clear on this point and the Constitution itself is
quite specific about it. Once this point is appre-
ciated by both the Houses the cause or causes of
conflict, if any, are sure to disappear and each
House will shine within its allotted sphere of
functions. Incredible as it may seem, even a
former Prime Minister is known to have told
some senior Members of the Council of States on
more than one occasion that the “‘Lok Sabha is
the real Parliament. We are directly elected by
the people not indirectly. Whom does your House
represent ? Itshould be abolished.”” He altogether
forgot that India is a federation for which second
Chamber is the prerequisite condition as it rep-
resents the States, its constituent units.

Such like utterances create confusion and
friction without realising the repercussion on the
body politic. Morris-Jones ‘has succinctly said,
““What is certain is that peaceful co-existence is
difficult if the two Houses continue to desire to
perform the same functions.”” If their roles are
not soon distinguished, *“the tradition of rivalry
will soon become established and the Council

27.  Asreported in The Hindustan Times, New Delhi, September 1, 1974.

28.  Morris-Jones, Parliament in India, p. 262.
29.  The Tribune, Chandigarh, January 26, 1975.

201

will continue to attract a large number of persons
who would have been more readily found them-
selves in the House of the People.”” The practice
of rivalry is most wasteful exercise of political
energies ‘‘and it can only serve to lower Parlia-
ment as a whole in public esteem,”*?8 he added.

B. D. Jatti foresees an important role that
the Council of States may play in the body politic
of the Country. He maintains, ‘‘In view of the
present political set-up in the country a situation
may arise when the governments in a number of
States may be run by political parties other than
the party at the Centre and this will have itsimpact
on the Rajya Sabha. Then the Rajya Sabha will
have an important role to play in handling the
problem of federal adjustment.”” 29

THE HOUSE OF THE PEOPLE
(LOK SABHA)

Composition and Organisation

The House of the People (Lok Sabha) is the
representative Chamber of Parliament of India.
It had a maximum membership of 525; not more
than 500 members chosen by direct election from
territorial constituencies in the States and not
more than 25 members from.the Union Territo-
ries chosen in such a manner as Parliament by
law provided. The Constitution (Thirty-first
Amendment) Act, 1973, increased the upper limit
for representation of the States to 525 and set the
limit for representation of the Union Territo-
ries at 20. The Goa, Daman and Diu Reorganisa-
tion Act, 1987, necessitated further change in the
composition of the House of the People. Article
81 now provides that subject to the provisions of
Article 331, relating to nomination of not more
than two members of the Anglo-Indian Commu-
nity the House of the People shall consist of :
(a) not more than five hundred and thirty
members chosen by direct election
from territorial constituencies in the
States, and

(b) not more than twenty members to
represent the Union Territories, chosen
in such manner as Parliament may by"
law provide.

A person is qualified to be-chosen to fill a
seat in the House of the People if he :-

(a) is a citizen of India, and makes and
subscribes before some person author-

e
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1sed in that behalf by the Election Com-
mission an oath or affirmation accord-
ing to the form set out for the purpose
in the Third Schedule to the Constitu-
tion;30

(b) is not less than twenty-five years of
age; and

(c) possesses such other qualifications as
may be prescribed in that behalf by or
under any law made by Parliament.

In the case of a seat reserved for the Sched-
uled Castes in any State, a candidate for election
to the House of the People should be a member
of any of the Scheduled Castes, whether of that
State or of any other State and should be a elector
for a parliamentary constituency: In the case of
a seatreserved for Scheduled Tribes in any State,
he should be a member of any of the scheduled
Tribes, whether of that State or of any other State
and should be an elector for any parliamentary
constituency.

A person is disqualified for being chosen
as, and for being a member of either House of
Parliament :—

(1) if he holds any such office of profit
under the Government of India or the
Govermmment ofany Statesas isdeclared
by Parliament by law to disqualify its
holders;

(i1) if he is of unsound mind and stands so
declared by a competent court;

(i11) if he is an undischarged insolvent;

(iv) if he is not a citizen of India, or has
voluntarily acquired the citizenship of
a foreign State, or is under any acknow-
ledgment of allegiance or adherence to
a foreign State; and

(v) if he is so disqualified by or under any
law made by Parliament.

Article 103 deals with the decision on ques-
tions as to disqualification of members. Origi-
nally, it provided that all questions about the
disqualification of a person would be decided by
the President in accordance with the opinion
rendered by the Election Commission. The Con-
stitution (Forty-second Amendment) Act, 1976,
substituted anew Article providing that the ques-
tion whether a member had become subject to
any of the disqualifications mentioned in Article
102.(1) or as to whether a person, found guilty of
a cbrrupt practice at an election to a House of

30.
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Parliament under any law made by Parliament
was disqualified, including the question as to the
period of disqualification, would bedecided by
the President after consulting the Election Com-
mission. The Election Commission might hold
any inquiry for this purpose as it deemed fit. The
decision of the President in this respect was final.
The Constitution (Forty-fourth Amend-
ment) Act, 1978, omitted Article 103 as inserted
by the one restoring the original position. It now
provides that the question whether a member has
become subject to any of the disqualifications
mentioned in Article 102 (1) shall be referred to
the decision of the President and his decision shall
be final. But before giving any such decision, the
President shall obtain the opinion of the Election
Commission and act according to such opinion.
The Union Constitution Committee had
recommended a term of four years for the
House. The Drafting Committee accepted the
opinion of de Valera, and changed it into five
years. The Draft Constitution in a footnote ex-
plained the justification for this change. It said,
**The Committee has inserted *five years’ instead
of ‘four years' as the life of the House of the
People as it considers that under parliamentary
system of government the first year of a Minis-
ter's term of office would generally be taken up
in gaining knowledge of the work of administra-
O tion and the last year would be taken up in
preparing for the next general election, and there
would thus be only two years for effective work
which should be too short a period for planned
administration.”’

THE SPEAKER

Office of the Speaker

The House elects its own Speaker from
among its members to preside over its sittings and
conduct its proceedings. The Speaker vacates his
office if he ceases to be a member of the House.
He may at any time resign from his office or may
be removed on a resolution passed by a majority
of all the then members of the House. Fourteen
days’ notice for moving such a resolution is
required to be given. The Speaker does not vacate
his office on the dissolution of the House; he
continues in office until immediately before the
first sitting of the reconstitued House after the
dissolution.

Inserted by the Constitution (Sixteenth Amendment), Act, 1963. The form of an oath or affirmation is :

I, A.B., having been nominated as a candidate to fill a seat in the Council of States (or the House of the People) do
swear in the name of God/solemnly affirm that I will bear true faith and allegiance to the Constitution of India as by law
establilshed and that I will uphold the sovereignty and integrity of India.
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The Constitution also provides for the of-
fice of the Deputy Speaker and he performs the
duties of the Speaker when the latter is absent or
while the office of the Speaker is vacant. In
Britain the Speaker is indispensable and without
him the House can not meet. In India, on the other
hand, the Constitution definitely provides, that
while the office of the Speaker is vacant the duties
of the office shall be performed by the Deputy
Speaker. And if the office of the Deputy Speaker,
too, happens to be vacant, then, the duties of the
office of the Speaker shall be performed by such
member of the House, as the President may ap-
point for the purpose. When both the Speaker and
the Deputy Speaker are absent from any sitting
of the House one of such members as may be
determined by the Rules of Procedure of the
House acts as Speaker. The Rules of Procedure
and Conduct of Business in Parliament, 1950,
provide that at the commencement of the Parlia-
ment or from time to time as the case may be, the
Speaker nominates from amongst the members
of Parliament a panel of not more than six chair-
men any one of whom may preside in the absence
of the Speaker and the Deputy Speaker when so
required by the Speaker or in his absence by the
Deputy Speaker. If none of the chairmen of the
panel be available, the House may choose one of
its members to act as Speaker. Neither the
Speaker nor the Deputy Speaker is to preside
while a resolution for his own removal is under
consideration, although he is entitled to be pre-
sent, speak in and otherwise to take part in the
proceedings of the House. He shall also have the
right to vote but only in the first instance on such
resolution or on any other matter during such
proceedings. But he does not exercise a casting
vote in the case of an equality of votes. *!

The Constitution gives to the Speaker only
a casting vote to be exercised in the case of
equality of votes. This provision incorporates the
British convention that the Speaker of the House
of the Commons does not vote except in case of
a tie. But the British Speaker usually endeavours
to give the casting vote in such a way that it does
not make the decision final, thereby extending to
the House another opportunity to consider the
question.

The Constitution provides that the Speaker
and the Deputy Speaker shall receive such sala-
ries and allowances as may be determined by
Parliament and they are charged on the Consoli-
dated Fund of India.

31. Article 96 (2).
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Position of the Speaker

The office of the Speaker is of much dig-
nity, honour and authority. Like the Speaker of
the British House of Commons, the Speaker of
the House of the People (Lok Sabha) interprets
the will of the House and speaks for it as well as
to it. He is the custodian of the dignity of the
House and an impartial arbiter in its proceedings.
Speaking in the Constituent Assembly of India
(Legislative), on March 8, 1948, on the occasion
of the unveiling of the portrait of the late V.J.
Patel, the Prime Minister observed : *‘Now, Sir,
specially on behalf of the government, may I say
that we would like the distinguished occupant of
this Chair now and always to guard the freedom
and liberties of the House from every possible
danger, even from the danger of executive intru-
sion. There is always that danger—even from a
National Government that it may choose to ride
roughshod over the opinions of a minority, and
it is there that the Speaker comes to protect each
single member, or each single group.......
Vithalbhai Patel....laid the foundations of those
traditions which have already grown up round the
Chair.......I hope that those traditions will con-
tinue, because the position of the Speaker is not
an individual’s position or an honour done to an
individual. The Speaker represents the House. He
represents the dignity of the House and because
the House represents the nation, in a particular
way, the Speaker becomes the symbol of the
nation’s liberty and freedom. Therefore, it is right
that that should be an honoured position, a free
position and should be occupied always by men
of outstanding ability and impartiality.’

Vithalbhai Patel may be regarded as the
first Speaker in India, though his official desig-
nation was the President of the Legislative As-
sembly, who laid the foundations of the office by
following the British traditions. Immediately af-
ter his election to the Chair in 1925, he declared
himselfano party manandrigidly abstained fr.
any kind of political activity. He had cstablis&
such a firm reputation as a Speaker and his posi-
tion was so unchallenged that in spite of the many
remarkable rulings he gave which were not to the
liking of the Government of the day he was
unanimously elected to the Chair both by the
official and non-official members of the Assem-
bly of that day. And when the urge to participate
in the Civil Disobedience Movement of 1930
came Patel resigned from his office. But the
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Congress was the first to violate the conventions
associated with the office of the Speaker in Brit-
ain and so scrupulously observed by Vithalbhai
Patel. Mohammed Yakub succeeded Patel, but
he was there only for a session. Ibrahim Ra-
himtoola, who succeeded Yakub soon after his
election to Chair, resigned for reasons of health.
Then, came Shanmukham Chetty. But at the next
General Election, Shanmukham Chetty was op-
posed and defeated by the Congress candidate.
Since then, the retiring Speakers have always
been opposed in the General Election and the
Speakers themselves, till the election of N. San-
jiva Reddy, retained their active party affili-
ations. OnMay 17, 1967 when Reddy was elected
Speaker of the Fourth House of the People, he
observed, ‘‘My office requires of me to be im-
partial and judicious in the conduct of my work.
I can assure you with all the force at my command
that I will try to live up to this requirement and
maintain the high traditions set by my predeces-
sors. As a necessary corollary to this resolve, 1
resign my membership of the party (Congress) to
which I had the honour to belong for 34 years. So
long as | occupy this Chair it shall be my endeav-
our to see that all sections of this House get an
honest impression that I do not belong to any
party at all.”” When Gurdial Singh Dhillon was
elected Speaker in August 1969, he resigned from
the Congress Party in Parliament but continued
to be a member of the Congress Party.

N. Sanjiva Reddy resigned from the Speak-
ership in 1969 and was nominated the Congress
candidate for the Fourth Presidential election.
Reddy was again elected the Speaker of the Sixth
House of the People as a Janata Party candidate.
But this time he did not resign from his party. He
took, on the other hand, active part in the party
politics. Reddy disclosed the mind of his Party
when he told the newsmen at Hyderabad on April
9, 1977 that the Forty-third Constitutional
Amendment Bill, which sought to reduce the
term of the House of the People and the State
Assemblies to five years, was introduced in Par-
liament with the Presidential election inmind. He
also said that the Bill was introduced to *‘respect
the feeling of Mr. Jayaprakash Narayan who

32. The Sunday Standard, New Delhi, April 10, 1977.
33.  The Statesman, New Delhi, April 15, 1977.

The Government of the Indian Republic

wanted the States also to goto polls.’? Addressing
a public meeting at Tirupati on April 12, 1977,
Reddy asked the Janata Party workers to find out
what was wrong with their campaigning in the
South. He asked the rural youth, especially the
educated, to tour the villages and explain to the
people why the Janata Party was voted to power
in the North and how the unity of the country
should be preserved. ‘‘There is no question of
North versus South in elections,’” he added.??
The Congress Working Committee in a
resolution determined that the Speakers, both
the States as well at the Centre, should keep back
from Congress election. But this decision of the
Working Commute did not imply that they could
remain members of the Congress Party. This
point was further made clear by G.V.
Mavalankar, Speaker of the First Lok Sabha,
Speaker maintained, the speaker in India is not
today absolutely out of the political arena as the
speaker of the House of Commons though with
very extensive limitations on his activities. He
may continue to be a member of his Party, but he
should not take part in the affairs of the party,
particularly ih regard to matters which are likely
to come before the House for discussion and
decision. We have also considered it proper that
he should not take sides in public controversies
in respect of matters likely to come before the
House. In short, he should not identify himself
with any propaganda or express any opinions
which are likely to embarrass his position as the
presiding authority or is likely to create an im-
pression that the Speaker is a partisan.”’
Mavalankar admitted that the logical cor-
ollary of the Speaker’s position in Britain is that
his seat is not contested in the General Election
and he is elected Speaker so long as he wishes to
be so elected irrespective of his party affiliation.
But “*with the present state of political conscious-
ness of public life in India,”” Mavalankar added,
““itis too much to expect that people with differ-
ent ideologies will all respect the convention of
not contesting the election of the Speaker and it
is this aspect which very seriously affects the
adoption in toto of all British conventions in
respect of the office of the Speaker.’

34. More, S.S., Practice and Procedure of Indian Parliament, p. 79.
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Mavalankar considered the British precedent an
ideal to be reached in course of time. 3

Mavalankar followed the middle course
between the two schools of thought in India; the
new school which urged the impartiality of the
Chair does not depend on the nature of the
Speaker’s outside activities and accordingly, did
not accept the British model of absolute sever-
ance from politics, and the older orthodox school
which insisted on the adherence to the British
model and emphasised that impartiality de-
manded sincere attempts to break previous po-
litical connections. According to Mavalankar’s
middle course, the Speaker may not be a partisan
yet he still remains a party man and is the choice
of his party. But every party man has his own
prejudices and the prejudices of a promoted poli-
tician are, indeed, very strong. The Chair, under
such circumstances, cannot command that much
reverence as it does in Britain for its impartiality.
The result was the first motion of no-confidence
moved against the Speaker on December 18,
1954. It was condemned by the Prime Minister
as Qyicious™ and he described the Opposition
responsible for it as ‘‘incompetent and frivo-
lous.”” The motion was lost on a voice vote, but
it had a lesson. It gave a setback to the dignity of
the Chair and, as such, to the dignity of Parlia-
ment.

The Socialist Member of Parliament,
Madhu Limaye, gave a notice, on March 3, 1975,
of a no-confidence motion against Speaker
Gurdial Singh Dhillon “‘for having lowered the
prestige of the office.”” It was also signed by Piloo
Mody (BLD) and S.N. Mishra (Congress O).
Listing thirteen charges against the Speaker,
Madu Limaye, inter alia, accused Dhillon for
having wilfully abolished the right of the mem-
bers to raise points of order and having * ‘continu-
ally and arbitrarily’’ disallowed, in total violation
of the rules, questions highly embarrassing to the
Government. It was also alleged that the Speaker

constantly interrupted even those members who
were speaking with his permission and not letting
them complete their submissions.

The notice was subsequently withdrawn
for reasons best known to Madu Limaye and his
associates. But the result of such motions of no
confidence against the Speaker and especially
charging him for having lowered the prestige of
office by partiality towards the Government is
disastrous. Such ugly scenes, as disorderly defi-
ance of Speaker’s rulings, interruptions by rais-
ing irrelevant points of order and staging a walk-
out had become a common feature of the pro-
ceedings of Parliament prior to the Sixth House
of the People elections. Speaker Hukam Singh,
addressing a conference of Presiding Officers on
October 29, 1966, stressed the need for finding a
‘‘permanent and lasting’’ solution of the problem
of “‘repeated disorders”” in Parliament and State
Legislatures. 3® Satyanarayan Singh, Union Min-
ister for Parliamentary Affairs, called for a
*‘Pathological diagnosis’’ of the causes of disor-
derly scenes in India’s Legislatures?? President
Giri, in his inaugural address to the Speakers’
Conference in New Delhi, in December 1970,
raised the question whether any useful purpose
was served by framing codes of conduct for
legislators. **‘No member of Parliament or of a
legislative body’, he said ‘‘can hope to impress
his constituents by some act of his or some sen-
sation’' which makes headline news. But the
majority of the Legislators, the President ob-
served, do not share this view. ‘‘In any event"’,
he further added, ‘‘there is no evidence that any
member has in the slightest degree impaired his
career by being the storm centre of disorderly
scenes in Parliament or a State Legislature. Oth-
erwise it is difficult to see why noisy interruption
of parliamentary proceedings is becoming more
and more frequent after e ach successive elec-
tion.3® The Speaker’s continued association with
his party is an undeniable and a potential cause

35. The Conference of the Presiding Officers of Legislative bodies held at Trivandrum in July-August, 1951, passed the

resolution: **The conference is of the opinion that it is desirable in the interests of the development of free democratic
institutions in this country that following the practice of the British House of Commons a convention should be established
to the effect that the seat from which the Speaker or the Chairman stands for election should not be contested......The
necessary corollary of the full establishment of this convention would be that the Speaker or Chairman would not take
partinany politics. The conference feels that such convention isa healthy one and its growth should be encouraged.”
Journal of Parliamentary Information, Vol. 1, p. 141. The National Committee of the Sam Socialist Party decided
on October 17, 1968 that the Party would not oppose, in any clection, a S; who immediately on assumption
of office renogugged his Party affiliation. It called on other political parties 1o follow suit. The Tribune, Ambala Cantt.
October 19, 1968. ' -
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Presidentail Address delivered at the Fifth All India Whips' Conference, Bangalore, January 3, 1966. The Hindustan

36. The Hindustan Times, New Delhi, October 29,1966.
7.

Times, New Delhi, January 5, 1966. :
38. The Times of India, New Delhi, December 30, 1970.
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of such a vicious circle. When sitting Speakers,
as Gurudial Singh Dhillon can be switched over
to ministerial posts, there is ample justification
for lack of confidence in the impartiality of the
Speaker and distrust thus caused breeds disor-
derly scenes and unruly members.

But Balram Jakhar, Speaker of the Seventh
House of the People, excelled his mentor Gurdial
Singh Dhillon. The Tribune reported®® that the
Speaker joined five Congress (I) leaders from
Punjab*® on April 30, 1980 in Delhi ‘‘to screen
the list of seekers of the party tickets’’ and in
doing so had **violated’’ one of the ‘‘most sac-
rosanct conventions of the democratic form of
government.’” It caused not a few eyebrows to be
raised among veteran parliamentarians and
sparked a controversy in the whole country. De-
spite the rebuttal of Darbara Singh, the Punjab
Chief Minister, Gurdial Singh Dhillon and Satpal
Mittal, two other participants in the meeting,
confirmed the Speaker’s presence and sought to
make it a non-issue by adding that Jakhar was
there ‘‘merely’’ for consultation in regard to the
party candidates for the Assembly segments
forming his parliamentary constituency. Once
the Speaker was elected on party ticket, Dhillon
argued among other things, ‘‘the party’s claim to
utilize his services was natural.”’ *! Whatever.be
the justification, Jakhar’sgpresence in a party
meeting for the selection of party candidates for
the Assembly poll is a matter of serious concern
for the future of the parliamentary system in
which the Speaker occupies a key position. The
image of his independence and impartiality is
shattered and what happens everyday on the
floor of the House is its clear testimony.

The House of the People (Lok Sabha), on
April 15, 1987, rejected by a voice vote the
no-confidence motion against Speaker Balram
Jakhar. The motion specifically brought out the
charge that the Speaker had barred Parliament
from discussing vital constitutional and proce-
dural issues and the burning problems of the day;
the obvious reference was to his ruling of March
19, 1987 as a result of which members were not
permitted to raise a discussion on the relationship
between the President and the Council of Minis-
ters under Article 78 of the Constitution. The
Speaker had also ruled that even during the dis-

39. The Tribune, Chandigarh, May 3, 1980.
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cussion on a motion of censure or no-confidence
directed against the Council of Ministers *‘the
relationship between the President and the Prime
Minister or the Council of Ministers, including
the advice tendered or exercised or correspon-
dence exchanged between them cannot be al-
lowed to be brought in to influence the debate.”’
Madhu Dandavate, Janata member, described
during the acrimonious discussion of the motion
of no confidence the ruling of the Speaker as a
piece of ‘‘misrepresentation of the Constitution,
rules of the House and precedents.”” Such an
accusation, whether legally correct or not, cer-
tainly reflects on the dignity and impartiality of
the Speaker and erodes his authority.

In the Eighth Lok Sabha no Party com-
manded a majority. But the Janata Dal and its
National Front Allies could count on the avowed
support of the Left Parties and the BJP and were
thus assured a working majority in the House.
Rabi Ray was elected the Speaker, though much
against the wishes of V. P. Singh. It goes to the
credit of Rabi Ray that he did act with exemplary
impartiality during his all too brief term as
Speaker. He was even called upon to give a ruling
on the question of disqualification of certain
members who violated the anti- defection law by
crossing the floor which he did with objectivity.

The election of Shiv Raj Patil as Speaker
of the Tenth Lok Sabha without a contest was
rather dramatic as his success was assured the
moment the Bhartiya Janata Party, the main Op-
position Party in the Lok Sabha with a strength
of 117, expressed itself in favour of support to
his candidature. From the beginning the Congress
(I) was keen that its nominee should occupy the
key post notwith- standing its minority status. Yet
it did not make any serious effort to reach con-
sensus on this matter, particularly with the Janata
Dal and the Left who had all along persisted with
the candidature of Rabi Ray. Having come to
realise that Ray did not stand a chance of making
the grade the National Front finally decided not
to press its claim describing the understanding
between the Congress and the BJP as a clandes-
tine arrangement and an opportunistic idea. It was
the contention of the Prime Minister P .V.
Narasimha Rao, that it was imperative for the
Congress (1) to bag the Speakership *‘if the Gov-

40. The five leaders were : Giani Zail Singh, Darbara Singh, Gurdial Singh Dhillon, Buta Singh and Sat Pal Mittal. Mrs.

Gandhi was **present at the meeting throughout.”

41. Gurdial Singh Dhillon's statement issued on May 4, 1980 from Amritsar, The Tribune, Chandigarh, May 5, 1980.
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ernment is to run’’ implying thereby that a
smooth functioning was next to impossible if the
post went to a candidate belonging to some other

In fact, there has been no precedent of an
Opposition candidate occupying the office of
Speaker so far and the ruling Party must have felt
that it should not give up its right if it even meant
making certain compromises in achieving the
desired goal. This indeed was the refrain of the
Prime Minister when he categorically asserted
that they had to brush aside all inhibitions and do
everything that was needed to ensure that the
ruling Party candidate was elected Speaker what-
ever the cost might be. Two important results
emerge from this. The first is that unlike Britain,
Speakership in India is a post not an institution
and, secondly, the post of a Speaker is partisan
institution as its incumbent must be a partyman.
Powers and Functions of the Speaker

The functions and authority of the Speaker
in India resemble more or less to those of the
Speaker of the British House of Commons. He
speaks for the House and to the House and, as
such, is the principal spokesman of the House.
Messages on behalfofthe House and to the House
are sent or received with the authority of the
Speaker. All Bills passed by the House are
authenticated by his signatures before they are
sent to the Council of States for its consideration
or the President for his assent. He receives all
petitions, appeals, messages and documents ad-
dressed to the House and all orders of the House
are executed through him.

Communications from the President to the
House are made through the Speaker. When a
message from the President, whether with respect
to a Bill pending in Parliament or otherwise, is
received by the Speaker, he reads it to the House
and gives necessary directions in regard to the
procedure to be followed for the consideration of
matters referred to in the message, and in giving
those directions he may suspend or vary those to
such extent as he may deem necessary. Simi-
larly, all communications from House to the
President are made through the Speaker in the
form of a formal address after a motion has been
made and carried by the House. 42

42,
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The Speaker presides over the sittings of th
House and conducts its proceedings. He decides
who shall have the floor and all speeches and
remarks are addressed to the Chair. He proposes
and puts the necessary questions and announces
the results. In consultation with the Leader of the
House, the Speaker determines the order of busi-
ness, the time to be allotted for different kinds of
business, and sees that it is taken up and finished
according to the Time Allocation Orders. He is
the final judge to decide on the admissibility of
questions, resolutions and motions. He must also
certify, under Article 110 of the Constitution,
whether a Bill is a Money Bill or not. Every
Money Bill, when it is transmitted to the Council
of States is so certified by him, as also when it is
presented to the President for his assent. The
Speaker does not vote except in the case of a tie.

The Speaker does not take part in the de-
liberations of the House except in the discharge
of his duties as the presiding officer of the House.
He may, however, either on a point of order, or
on a request made by a member, address the
House at any time on a matter under considera-
tion with a view to help and aid members in their
deliberations. 4* Such instances are rare,  but
whenever he addresses the House those expres-
sions are not to be taken in the nature of a ruling,

The Speaker exercises his powers and
functions partly under the Constitution and partly
under the Rules of Procedure of the House. He
has also the power to deal with all matters which
are not adequately provided for in the Rules of
Procedure. He has, in fact, done so quite fre-
quently and now all such precedents have been
embodied in book form as Directions of the
Speaker and are made available to the members
of the House. The Speaker maintains perfect
order and decorum in the House and has wide
powers to check disorder, irrelevance and unpar-
liamentary language or behaviour. A member
who shows disrespect to the Chair by not obeying
his order may be punished by suspension from
the service of the House, and any reflection on
the action or character of the Speaker for his
ruling is a grave breach of order which will
receive immediate and serious reproof. If the
Speaker is of the opinion that a word or words
used in the debate are defamatory or indecent, or

Rule 47. A common example is the Motion of Thanks adopted in the House on the President’s address to the two Houses

of Parliament assembled together. Such a motion is conveyed by the Speaker to the President.

43.  Rule 360.
44,

For instance, Speaker, Mavalankar elucidated a procedure which he desired the House to l‘ollow in regard to the debate

on the report of the States Reorganisation Commission. Lok Sabha Debates (11), 9-12-1955 and 14-12-1955.
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unparliamentary or undignified, he may, in his
discretion, order that. such word or words be
expunged from the proceedings of the House.*
He may direct any member guilty of disorderly
conduct to withdraw from the House, or adjourn*6
or suspend the business of the House in case of
grave disorder. However, when strong feelings
exist or are aroused in the House, there are times
when the Chair can appropriately be deaf or
indeed blind.""47

' The Speaker announces the closure of de-
bates, is the guardian of the privileges of the
House and protects the interests of the minorities.
He also protects the encroachments by the Gov-
emment. When Ministers tend to encroach upon
the rights of the members or refuse to answer
questions, or circumvent the answers, or do not
give sufficient information, it is, then, to Mr.
Speaker that the members appeal to safeguard
and enforce their rights against the Executive. *8
Various powers are conferred on the Speaker in
relation to questions to Ministers. Though the
guiding principles regarding admissibility of
questions are laid down in the Rules of Procedure,
their interpretation is vested in the Speaker. He
may also vary the Question Hour, waive the rules
relating to notice of questions, and permit a ques-
tion to be asked at short notice if it relates to a
matter of public importance and ig, in his opinion,
of an urgent character, Provision has been made
in the Rules for half-an-hour discussion on mat-
ters arising from the answers to questions pro-
vided they are of sufficient public importance,
but the decision as to whether a matter conforms
to the requirements of the relevant Rules rests
with the Speaker.

The Speaker also decides about the admis-
sibility of resolutions and motions. He decides
whether a motion expressing want of confidence
in the Council of Ministers is in order, and
whether a *‘cut’” motion is or is not admissible

45, Rules 353, 356 and 380.
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under the Rules. His consent is required to a
motion to adjourn the House for the purpose of
discussing a definite matter of public importance,
to a motion for discussing a matter of general
public interest, and to any motion for adjourning
the debate on a Bill. His consultation is also
necessary for the presentation of petitions to the
House, for calling the attention of a Minister to
any matter of urgent public importance and for
any member to point out a mistake of accuracy
in a statement made by a Minister or any other
member of the House. Further, the consent of the
Speaker is required by a Minister desiring to
make a personal statement explaining the reasons
of his resignation from his office. The Speaker’s
permission is likewise necessary if a member of
the House wants to make a personal explanation.
He can refer any matter to the Privileges Com-
mittee.

But the chief function, and an arduous too,
of the Speaker relates to the judicious conduct of
debates. He fixes a time limit for speeches, selects
amendments toa Bill orresolution to be discussed
by the House. The Speaker is, in fact, ‘‘lord of
the debate.”” He must see that the debate centres
on the main issue before the House and members
do not wander accidentally or deliberately, in the
realm of irrelevance. Then, there are constant
appeals to him for his ruling on point of procedure
and his ruling is final which must be accepted
withoutdemur. They constitute precedents which
are collected for future guidance and cannot be
questioned on a substantive motion. It is said of
the Speaker of the British House of Commons
that the Prime Minister ‘‘can do nothing right,
but Speaker can do nothing wrong.”” This is,
however, not true in India. Defiance of the rulings
of the Speaker is rule now rather than an excep-
tion. When, Speakers do not eschew party con-
nections and are active participants in the affairs
of the party, the respect and obedience which the

46, The Speaker adjourned the House on February 17, 1981 when some Congress (I) and Lok Dal members pushed and
pummelled each other, were engaged in scuffles and exchanged a few blows.

47, Kaul, M. N., and Shakdhar, S.L., Practice and Proceduire of Parliament (1972), p. 101. Also refer to the observations
of the Speaker in the British House of Commons, House of Commeons Debates, 1-2-1972, ¢, 239.

48.  The Speaker expressed his unhappiness in the House on November 16, 1971 at the spate of Ordinances issued by the
Government during the brief inter-session period of two months. He observed that he would invite the attention of the
Government to the need for justifying the “*emergency and urgency’" to promulgate these Ordinances. /ndian Express,
New Delhi, November 17, 1971. Speaker Balram Jakhar also expressed his concem on the Seventeen Ordinances 1ssued
in between the period of the close of the Budget Session and the Winter Session in November 1980.
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Chair should command disappears with loss of
faith in the independence and impartiality of the
Speaker.

The Speaker appoints Chairmen of all com-
mittees of the House. ““The Speaker’’, writes S.
L. Shakdhar, ‘‘is the supreme head of all Parlia-
mentary Committees set up by him or by the
House. He issues directions to the Chairmen in
all matters relating to their working and the
procedure to be followed. He guides them hold-
ing periodical consultations with the Chairmen
and the members. The Speaker reads all reports
of the Committees and keeps in touch with their
activities. All difficulties and matters of impor-
tance are referred to him for guidance and ad-
vice.”’* He sees that any notice issued by a
Committee or a minute of dissent of 2 member
does not contain any words, phrases or expres-
sions which are argumentative, unparliamentary,
irrelevant, verbose or otherwise inappropriate.
He may, accordingly, amend it, if deemed nec-
essary, before circulation. The Speaker himself
is the ex-gfficio Chairman of some of the Com-
mittees of the Fbuse such as the Business Advi-
sory Committee, Rules Committee and the Gen-
eral Purposes Committee.

The Speaker presides over the joint sitting
of both Houses of Parliament, whenever the
President calls it in the event of the disagreement
between the House of the People and the Council
of States and all the rules of Procedure operate in
regard to the joint sitting under his directions and
orders. However, if at any sitting of the House of
the People a resolution for the removal of the
Speaker from his office is under consideration,
he is notto preside at that sitting. The Constitution
also prescribes certain of his duties : he is em-
powered to adjourn the House or to suspend its
sitting in the event of the absence of a quorum;
and he is authorised, in his discretion, to permit
any member of the House who is unable to
express himself in Hindi or in English to address
the House in his mother tongue . He has also the
power to recognise parties and groups in the
House of the People.

The Speaker is the ex-officio President of
the Indian Parliamentary Group, which in India
functions as the National Group of the Inter-Par-
liamentary Union and the Main branch of the
Commonwealth Parliamentary Association. He
nominates, in consultation with the Chairman of
the Council of States, personnel for various par-

49. Lal, A.B. (Ed.), The Indian Parliament, p. 34.
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liamentary delegations to foreign countries. He
may lead these delegations himself. The Speaker
is also the Chairman of the Conference of Pre-
siding Officers of Legislative Bodies in India.
The House of the People has its own Sec-
retariat and the conditions of service of persons
appointed to the secretarial staff of either House
of Parliament are regulated by law of Parliament.
The secretariat staff of the House functions di-
rectly under the control of the Speaker and is
responsible to no other authority. The Speaker
also controls the premises of the House and his
authority within and without the House is undis-
puted. He regulates admission of ‘‘strangers”’
and Press correspondents to the galleries and
other precincts of the House. Visitors and Press
correspondents, after their admission to the gal-
leries, are subject to the discipline and orders of
the Speaker. In the event of breach of his orders
he may punish them by stopping their admission
either for a definite or an indefinite period or, in
serious circumstances, involving contempt of the
House or its members or the committees, censure
them or, in extreme cases, commit them to prison.
Summons to offenders are issued under his
authority and it is sufficient for the courts if his
orders merely state that the person is required to
appear before the House on the charge of con-
tempt of the House or a breach of privilege.
The Speaker is, thus, the impartial custo-
dian of the rights of the members of the House.
For him the humblest back-bencher is not less
than a member, nor is the greatest Minister more
than a member. He seldom speaks, but when he
does, ‘he speaks for the House not to it.”” The
essence of his impartiality lies in the way he
maintains an atmosphere of fair play by ensuring
that the Opposition have an opportunity to ex-
press their views and criticism, yet at the same
time, seeing that there is no parliamentary ob-
struction to hinder the Government in the task of
governing the country. The powers vested in the
Speaker are intended to enable him that the House
functions smoothly and it transacts its business
effectively, efficiently and expeditiously. The
Speaker would not, therefore, exercise his pow-
ers arbitrarily or in such manner as to prevent the
House from functioning as the Speakers of the
West Bengal and Punjab Legislative Assemblies

‘did in 1967-68. The Page Committee, while com-

menting upon the duties and responsibilities of
the Speaker and his relations with the House,
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observed, ‘‘The fundamental principle is that the
House, subject to the provisions of the Constitu-
tion, is sovereign in the matter of its own rules of
procedure and conduct of business.......Hence
whatever powers have been conferred by the
rules on the Speaker are intended to serve one
purpose, i.e, the House should be enabled to
function at all times in the interest of the country
and the powers conferred on the Speaker, should
be used by him in the interest of the House.’ %0
The Speaker must, therefore, possess high and
varied qualities of character and intellect. He
should be able, vigilant, thoroughly conversant
with he Rules of Procedure and precedents, im-
perturbable, tactful and should possess a sense of
humour to relieve not only tensions in the House
but also at times to relieve its monotony. This is
a gift which may be either natural or cultivated,
but it is certainly a weapon of great potency with
a wise and capable Speaker. Addressing the
52nd Annual Con- ference of the Speakers of
legislative bodies of India in October 1986, Bal-
ram Jakhar, Speaker of the Lok Sabha, likened
the Speakers to wild horses whose rider was the
State Legislature. “*They would want to tame
you, but never get tamed. For if you do so, you
would bedraggedallalong.’” The Speakershould
be **firm with a smile.”

The Thirty-ninth Coritution Amendment
Act, which has since been rescinded, intended to
protect the Speaker, because of the dignity of the
office that he occupied, from the jurisdiction of
the courts in respect of all disputes arising out or
in connection with his election to the House of
the People.

FUNCTIONS OF THE HOUSE

India is a Union of States and, accordingly,
all legislative power is divided between the Un-
ion and the States. Parliament has exclusive
power to make laws with respect to matters
enumerated in the Union List—List I in the Sev-
enth Schedule to the Constitution. With respect
to the Concurrent List—List III— both Parlia-
ment and State Legislatures have concurrent
powers. Subject to the provisions of the Consti-
tution, Parliament has the power to make laws for
the whole or any part of India whereas the juris-
diction of State extends to the whole or any part
of the State. No law made by Parliament shall be
deemed to be invalid on the ground that it will
have extraterritorial operation. When a Procla-

The Government of the Indian Republic

mation of Emergency is in operation, Parliament
has the power to make laws for the whole or any
part of the territory of India with respect to any
matter enumerated in the State List— List [I—
though on the expiry of six months after the
Proclamation has ceased to operate such laws
cease to have effect. Parliament has also the
power to legislate for two or more States by their
consent and it is open to other States also to
consent to or adopt such legislation. In case of
repugnancy between the law of the Union and the
law of a State, the former shall prevail. Residuary
powers rest with the Union.

The entries in the Union, Concurrent and
State Lists are only legislative heads or fields of
legislation and, as such, they demarcate the area
over which the appropriate legislature can oper-
ate. From the classification of matters into the
three Lists, competence of the House of the Peo-
ple has been questioned from time to time on
particular matters before the House. It is the
accepted practice in the House of the People that
the Speaker does not give any ruling on a point
of order raised whether a Bill is constitutionally
within the competence of the House. The House
also does not take a decision on the specific
questionof vires of a Bill.3! The members express
their views in the matter and advance arguments
for and against the vires for the consideration of
the House and the issue is decided accordingly.
There have, however, been occasions when the
Speaker leaving the ultimate decision on the
matter to the House has expressed his own views
on the vires of Bills. In order to help the House
and the Speaker to decide disputed or compli-
cated legislative proposals before the House, the
Attorney-General may address the House on the .
suggestion of the Speaker or the House itself and
give his opinion on the legal and constitutional
aspects involved therein.

Legislative Functions

The process of making laws is the business
of Parliament as a whole; President, the Council
of States and the House of the People.

The House can by itself do nothing, al-
though the actual powers of the President and the
Council of States are subject to limitations. A
non-Money Bill may originate in any of the two
Houses and it must be passed by both Houses if
it has to become law. The House of the People,
unlike the British House of Commons, has no

50.  Ascited by Kaul, M.N., and Shakdhar, S.L., Practice and Procedre of Parliament, p. 103.
51.  Kaul, M. N, and Shakdhar S. L., Practice and Procedure of Parliament, p.473.
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means to over-rule the Council of States. In case
of disagreement between the two Houses or if
more than six months elapse from the date of the
receipt of the Bill by the other House without the
Bill being passed by it, the President may som-
mon a joint sitting of both the Houses. If at the
joint sitting the Bill is passed by a majority of the
total number of members of both Houses present
and voting, it shall be deemed to have been passed
by both Houses of Parliament. Here lies the
supreme position of the House of the People. The
will of the House is bound to prevail at the joint
sitting on account of its numerical strength.

Financial Functions

*‘Who holds the purse, holds the power,””’
wrote Madison in the Federalist. It is through the
control of the nation’s purse that the House en-
joys real supremacy over the Council of States.
The Constitution provides thata Money Bill shall
not be introduced in the Council of States. It
should originate in the House of the People and
when it passes therefrom, it is transmitted to the
Council of States for,its recommendations. The
Constitution further requires that the Council of
States should return the Bill to the House with or
without its *‘recommendations’’ within fourteen
days from the date of the receipt of the Bill by
the Council. If the House accepts any of the
‘“‘recommendations’’ made by the Council, the
Bill is deemed to have been passed by both
Houses of Parliament with those amendments. If
the House does not accept the *‘recommenda-
tions’” of the Council, the Bill is deemed to have
been passed by both Houses of Parliament in the
original form as passed by the House of the
People. If a Bill passed by the House and trans-
mitted to the Council is not returned within four-
teen days of its receipt, it is deemed to have been
passed by both Houses of Parliament, after the
expiry of fourteen days, in the form in which it
was passed by the House of the People. The
Council of States can only delay the enactment
of a Money Bill for a period of fourteen days.
Demands for grants are not submitted to the
Council of States. The sanctioning of expenditure
is the exclusive privilege of the House of the
People.

Electoral Functions

The elected members of the Both Houses
of Parliament form a part the Electoral College

21

for the election of the President of India; the other
part of the Electoral College being the Elected
members of the Legislative Assemblies of the
States. The Vice-President is elected by the mem-
bers of an Electoral College consisting of the
members of both Houses of Parliament. In the
process of election of both the President and the
Vice-President the House of the People enjoys
co-equal powers with the Council of States.
Controlling the Executive

But the most important function of the
House is that of controlling the executive. The
Constitution makes the Council of Ministers col-
lectively responsible to the House of the People
and the responsibility of the Council of Ministers
to the House involves a constant control of the
House over the Government; control and respon-
sibility go together. Responsibility of Govemn-
ment means its resignation from office whenever
the policy of the Government proves fundamen-
tally unacceptable to the House. An obligation,
therefore, rests on the House to exercise a day-
to-day scrutiny over the activities of the Govern-
ment in such a way that fundamental disagree-
ment between the Executive and the repre-
sentatives of the people will be clear and mani-
fest. If the actual and possible mistakes of the
Government were not apparent, the Government
might become irresponsible. Control by the
House prevents irresponsibility since Ministers
are constantly conscious of the fact that they will
be called to account.

The House maintains its control in two
ways. The first is the constant demand in the
House for information about the actions of Gov-
emment. The second is the criticism that is con-
stantly aimed at the Government in the House.
These two methods are closely related to each
other and take various forms. The most effective
instrument by which the House seeks information
from the Executive is the oral or written ques-
tions. Any member of the House may, by follow-
ing prescribed Rules, direct questions at Minis-
ters and the Ministers at the beginning of each
sitting of the House devote almost an hour to
answering questions that have been put to them.
The institution of asking questions is as highly
developed in India as it is in Britain and is promi-
nently distinguished from some of the Dominion
countries, like Austaliia. 521t is generally the most

52. . Sir Anthony Eden, in his tour of the Commonwealth, is said to have felt more at home in the Indian Parliamment’s
Question Hour than he had been in the Australian Parliament. Morris-Jones says, **While the form of the initial question
is firmly disciplined, the freedom given to the putting of supplementaries is fairly large and ministers cannot use escape
routes on too many occasions.”’ The Government and Politics of India, p. 197.
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interesting part of the proceedings of the House
and it provides the time when amember can make
his mark and when Ministers, too, can make or
mar their reputations. A member may also move
for obtaining returns or supplying information on
rhatters of public importance.”> Information
may,again, be obtained by the House regarding
the administration by appointing Parliamentary
Committees.

i The House is also a debating assembly. ‘A
society,”” writes Laski, ‘‘that is able to discuss
does not need to fight, and the greater the capacity
to maintain interest in discussion, the less degree
there is of an inability to effect the compromises
that maintain social peace.””>* The most impor-
tant function of the Opposition is to discuss and
criticize matters of administration and policy
making and to make the Government to defend
its intentions and practices. The best opportunity
for the Opposition to criticize governmental pol-
icy as a whole is when it debates the reply on the
Address of the President to Parliament. Another
opportunity is when public finance, more espe-
cially proposals for expenditure, are under dis-
cussion. At this stage, the action of every indi-
vidual Minister and his Ministry is under review.
Demands for supplementary estimates similarly
offer an opportunity for criticism. It must, how-
ever, be said that till March, 1977 there was no
well-organised strof® Opposition to create an
effective stir in Government by its criticism. The
Janata Government recognised the worth of re-
sponsible Opposition within the framework of a
parliamentary system and accorded to the Leader
of the Opposition the status of a Minister of the
Cabinet rank with all the privileges attached to
the office. But after January 1980 the Opposition
was in complete disarray and there was no cohe-
sion among the various Opposition parties and
groups to present a united front and arrest the
vagaries of the Government effectively and in a
responsible spirit. Proper restraint on the actions
and policies of the Government is not possible
under the circumstances, except the pre-planned
obstructionist strategy followed by walk-outs.

In addition to these regularly scheduled
debates, any member of the House may, after the

The Government of the Indian Republic

notice and subject to the rules governing it, move
a resolution expressing lack of confidence in the
Council of Ministers. Motion for a vote of no
confidence is really a crucial occasion in the life
of the Government as it decides its fate. So long
as a Government can command a comfortable
majority, it is not possible for such a motion to
get through, still it creates embarrassment the
ranks of the Ministry and agitates public opin-
ion.**The most normal occasion for the criticism
of the Executive is debate on a motion of ad-
journment. A member may, during a sitting,
move the adjournment of the House for discuss-
ing a definite matter of urgent public importance.
If the Speaker admits the motion, then, a full
debate on the issue is held. The policies and
actions of the Government are exposed by the
Opposition and its lapses highlighted. The Gov-
ernment stoutly defends with reasoned argu-
ments substantiated by authentic official mate-
rial. If the Government fails to convince the
House it must face the consequences.

There is another kind of adjournment mo-
tion and it may be called the emergency adjourn-
ment motion. It is intended to raise discussion on
matters of urgent public importance for a short
duration and for calling attention of the Govern-
ment. No formal motion is allowed. What the
Rules require is that a member wishing ta raise a
debate should give a notice to the Secretary of
the House clearly and precisely specifying the
matter to be discussed. The notice must be sup-
ported by at least two other members. If the
Speaker admits the notice, he will fix a day, in
consultation with the Leader of the House, for
discussion. The duration of the debate does not
exceed two and a half hours. What is important
to note here is that even a Government which
commands an overwhelming majority in the
House cannot prevent the ventilation of an im-
portant grievance and the Constitution gives to
every member freedom of speech in Parliament.
The Half-an-Hour Discussion on matters arising
out of questions, also, affords opportunities for
ventilating grievances. Other opportunites for
raising debates include the moving of resolutions
and No-Day-Yet-Named motion.

53.  Asin the case of Sirajuddin and Co., Fairfox and Bofors gun deal cases in March-April 1987.
54.  Laski, H., Parliamentary Government in England, p. 149.
55.  Morarji Desai's Government resigned in July, 1979 on reduced strength of the Party when the vote of confidence moved

by Y. B. Chavan was under discussion.

56. Not infrequently the Opposition behaves irresponsibly as it happened on the motion of no-confidence against the

Government in November 1968. The li
7 ' when the turn came for the leader of the

to oppose the Government was fully exercised by Opposition parties, but
vernment (Prime Minister) to reply, Mrs. Indira Gandhi was ruthlessly

i+ shouted down. This is tantamount to destroying the values of parliamentary government,

v
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Another device for raising important mat-
ters and ventilating whatever has happened and
agitating the Members is the ‘Zero Hour’ prac-
tice. It is entirely an Indian innovation and is
unknown to the Rules of Procedure and Conduct
of Business in the House. Nobody can say how
did it originate and acquire the name. But the
practice goes back to early 1950 during the tenure
of Speaker Hukam Singh. Immediately after the
Question Hour and before other business was
taken up the Speaker would permit ordinary
Members of the House, who otherwise were
overshadowed by the presence of a host of vet-
eran parliamentarians, to bring to the notice of
the Government important matters and seek re-
dress. The Members, thus, found that their voice
counted and began to use the opportunity freely
and since it was an interregnum between the
Question Hour and the other business to be taken
up it came to be known as the Zero Hour.

Originally, it was useful device conducted
in an atmosphere of orderly and fruitful proceed-
ings, but soon it declined_into a line of disorder,
uproar and pandemonium, often unbecoming of
Parliament and almost invariably unproductive.
On February 17, 1981 the House was adjourned
in a state of shock when Congress (I) and Lok
Dal Members freely exchanged blows. On Au-
gust 22, 1978 a Lok Sabha bulletin informed
Members that there was no Zero Hour in the
Rules of Procedure and Conduct of Business in
the House. Anybody desiring to raise a matter of
wide public importance had to give appropriate
notice under the relevant Rule. ‘*‘Members are
requested not to raise matters without the specific
approval and consent of the Speaker.”” On a
Member's plea that it had been the practice of the
House and the decision be reconsidered, the
Speaker commented, ‘‘May I tell you that there
is nothing like Zero Hour.”” Speaker Hegde after
consulting leaders of various political parties,
offered to substitute five statements each day
under Rule 377 after giving due notice to the
Speaker and obtaining his consent. That system
has worked well. It was, for instance, under Rule
377 in the Monsoon Session in 1979 that the
Congress (I) managed to raise the matter of the
Desai-Charan Singh correspondence and the re-
lated corruption charges, after having tried un-
successfully to raise it in other forms under other
Rules. Consent is given to almost every matter
sought to be raised. Despite this outlet for Mem-
bers' grievances, Zero Hour lives on and thrives
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amidst uproarious scenes verging on even vilifi-
cation.

Constituent Functions

The House together with the Council of
States has the power to amend the Constitution.
A Bill to amend the Constitution may originate
in either House and it must be passed by each
House of Parliament by a majority of its total
membership as well as by a two-thirds majority
of the members present and voting. The Consti-
tution, as said before, does not prescribe the
method of resolving differences between the two
Houses over a proposed amendment of the Con-
stitution. Article 108 relates to the procedure
prescribed for resolving the differences over a
legislative measure and does not apply to a con-
stitutional amendment.

Miscellaneous Functions

Parliament has the power for the removal
of Judges of the Supreme and High Courts on the
grounds of proved misbehaviour or incapacity
and address for such a removal is required to be
passed by each House of Parliament supported
by a majority of the total membership of that
House and by a two-thirds majority of the Mem-
bers of that House present and voting. The re-
moval of the Chief Election Commissioner and
Comptroller and Auditor-General of India is sub-
jecttothe same procedure as in the case of Judges.
Either of the two Houses may prefer a charge for
impeachment of the President. If the charge is
preferred by the House, the Council of States
investigates to or causes it to be investigated. The
impeachment succeeds when the Chamber inves-
tigating the charge passes a resolution supported
by a two-thirds majority of members present and
voting that the charge is sustained. The removal
of the Vice-President is only subject to the ap-
proval of the House of the People after a resolu-
tion to that effect has been passed by a majority
of all the members of the Council of States.
Approval of both the Houses is necessary at all
stages and every time for the continuance in force,
of a Proclamation of Emergency, under Article
352, Proclamation declaring the failure of the
constitutional machinery in a State, under article
356, and proclamation relating to financial emer-
gency, under Article 360, beyond the specified
period of time and when its operation is intended
to be extended after the expiry of that period.
Rules and Regulations made by the various Min-

- istries and Departments under the authority of

delegated legislation are approved by both the

{
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Houses. The reports of the Union Public Service
Commission, the Comptroller and Auditor-Gen-
eral of India, the Scheduled Castes and Tribes
Commission and the Finance Commission are
presented to both Houses for their consideration.
If the Government makes a proposal to take an
appointment out of the purview of the Union
Public Service Commission, both the Houses
should agree to such an exclusion.

LEGISLATIVE PROCEDURE

The Constitution does not prescribe a de-
tailed legislative procedure. It merely says that a
Bill, other than a Money or Financial Bill, may
originate in either House of Parliament, and a Bill
shall not be deemed to have been passed by
Houses of Parliament unless it has been agreed
to by both Houses, either without amendment or
with such amendments only as are agreed to by
both Houses. A Bill pending in either House does
not lapse if Parliament is prorogued. The disso-
lution of the House of the People causes the lapse
of any. Bill which is pending in it or which has
been passed by the House but is pending in the
Council of States. But a Bill which originated in
the Council and is still pending there does not
lapse on account of dissolution. When the Presi-
dent has notified his intention to summon a joint
sitting of both Houses ogParliament, a sub-
sequent dissolution of the House of the People
does not cause the Bill to lapse.

The rest is covered by the Rules made by
Parliament. These Rules prescribe an identical
procedure in both Houses. A legislative Bill is
required to be read three times in each House
before it can be deemed to have been passed by
both Houses of Parliament. An ordinary legisla-
tive measure may be introduced either by a Min-
ister or by a Private member. In the former case,
it is known as a Government Bill and in the latter
case it is classified as a Private Member's Bill. A
Government Bill and a Private Member’s Bill
both undergo an identical procedure. The three
readings of a Bill involve four stages. The first
reading relates to the motion to introduce a Bill
and on its adoption the Bill is deemed to have
been introduced. The Billl is also deemed to have
been introduced if it is already published in the
Gazette of India. The second reading consists of
two stages. The first stage constitutes discussion
of the principles of the Bill and its provisions
generally on any of the following motions :—
that it be taken into consideration; that it be
referred to a Joint Committee of both the Houses

The Government of the Indian Republic

with the concurrence of the Council of States;
that it be circulated for the purpose of eliciting
public opinion. Second stage in the Second Read-
ing constitutes clause-by-clause consideration of
the Bill as introduced or as reported by a Select
or Joint Committee, as the case may be. The third
reading refers to the discussion on the motion that
the Bill (or the Bill as amended) be passed.

The Bill is, then, transmitted to the other
House for its concurrence. A message from the
originating House signed either by the Presiding
Officer or the Secretary is sent to the other House.
The message is read in the House and copies of -
the Bill are laid on the table. Thereafter any
Minister may give notice that the Bill be taken
into consideration. The subsequent procedure of
discussion and amendment is the same as in the
originating House. After the Bill is passed by the
receiving House, it is sent back to the originating
House with amendments if any. If the receiving
House passes the Bill in the same form in which
itcame from the House of'its origin, it is presented
to the President for his assent. The President may
give his assent thereto, or withheld it, or return it
forreconsideration ofthe Houses, with or without
a message suggesting amendments. When the
Bill so retumned by the President has been recon-
sidered by both the Houses and is again passed
by the two Houses with or without amendments
and presented to the President for his assent, the
President can no longer withhold it, and must give
his assent thereto. A Bill, thus becomes law.

Ifa Bill passed by one House and transmit-
ted to the other is amended by that House, it goes
back to the House where it originated. If the
House originating the Bill does not agree to the
amendment or amendments or makes further
amendments to which the other House does not
agree, the President may summon a joint sitting
of the two Houses. The Speaker presides and the
Rules of the House of the People are made appli-
cable at a joint sitting. Amendments can be
moved at a joint sitting, but only such amend-
ments are admissible as have been made neces-
sary by the delay in the passage of the Bill, or
may arise out of amendments, if any, proposed
by one House and rejected by the other. The
decision of the Presiding Officer with regard to
the admissibility of amendments is final. The Bill
is deemed to have been passed by both the Houses
if a majority of the members present and voting
at joint sitting agree to it.

A Joint session may also be summoned if
a Bill passed by one House is rejected by the
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other, or if more than six months elapse from the
date of the reception of the Bill by the other House
without the Bill being passed by it.

Private Members’ Bill

Since 1965 the last two and a half hours of
the Friday sittings are normally allotted for the
transaction of Private Members' Business. Pri-
vate Members’ Business consists of Resolutions
and Bills. The Speaker decides which of the two
are to be dealt with on a particular Friday. In
practice, it means that every alternate Friday is
made available for Private Members’ Bills, the
other Friday being devoted to Private Members’
Resolutions.

The Procedure in the case of Private Mem-
bers’ Bill is the same as for Government Bills,
except for some special features. The notice for
leave to introduce a Bill must be accompanied by
a statement of objects and reasons, the recom-
mendation and sanction of the President required
for the introduction or consideration of the Bill,
memoranda showing the financial effect of the
Bill, etc. A notice may be disallo®ed, if it is not
complete in any respect or the Bill is otherwise
defective. The Speaker has the inherent power to
disallow notice of a Bill, if he thinks that it is not
proper to include it in the List of Business. There
is a Committee on Private Members’ Bills and
Resolutions consisting of not more than 15 mem-
bers nominated by the Speaker for one year. The
Chairman is appointed by the Speaker from
among the members of the Committee. If the
Deputy Speaker happens to be a member of the
Committee, he is appointed Chairman automat-
ically. The functions of the Committee are :

(1) To examines every Bill seeking to
amend the Constitution before a motion for leave
to introduce the Bill is included in the List of
business. The Committee since its inception has
taken this matter very seriously and laid down
certain principles. One of these states that ‘‘the
Constitution should be considered as a sacred
document—a document which should not be
lightly interfered with and should be amended
only when it is found absolutely necessary to do
50.....Such amendments should normally be
brought by government.”

(2) To examine all Private Members’ Bills
after they have been introduced and before they
are taken up for consideration in the House and

‘to classify them according to their nature, ur-

gency and importance into two categories : Cate-
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gory A and Category B. Bills in Category A have
precedence over those in Category B.

(3) To recommend the time that should be
allocated for the discussion of the stage or stages
of a Private Member’s Bill and also to indicate
the different hours at which the various stages of
the Bill in a day shall be completed.

(4) To examine every Private Member’s
Bill which is opposed in the House on the ground
that the Bill initiates legislation not within the
legislative competence of the House. The
Speaker considers such objection prima facie
tenable.

(5) To recommend time limit for the dis-
cussion of Private Members® Resolutions and the
ancillary matters. ‘

Financial Legislation

The principles involved in the financial
procedure are essentially the same as followed in
the British House of Commons. Financial initia-
tive in both the countries is the exclusive right of
the Government. Secondly, the House of the
People in India, as the House of Commons, has
the exclusive right to vote supplies and to sanc-
tion the levy of taxes and imposts. Finally, inboth
countries, taxation, and appropriation and expen-
diture from public funds need legislative
authorization.

The Constitution provides for a special
procedure in regard to Money Bills. A Money
Bill may not be introduced in the Council of
States and it cannot be introduced without the
recommendation of the President. When it is
passed in the House of the People, it is transmitted
to the Council of States, with the Speaker’s cer-
tificate that it is a Money Bill and the decision of
the Speaker on this point is final. The Council of
States cannot reject a Money Bill, but it may,
within fourteen days of its receipt, return it to the
House of the People with its ‘‘recommenda-
tions’’. The House may either accept or reject all
or any of the ‘‘recommendations’’ of the Council
of States. If the House of the People accepts any

. of them, the Money Bill shall be deemed to have .

been passed by both Houses with those amend-
ments. If the House does not accept any of the
“‘recommendations’’ of Council of States, the
Money Bill shall be deemed to have been passed
by both Houses in the form in which it was passed
by the House of the People. If the Bill is not
returned to the House within fourteen days, it
shall be deemed to have been passed by both
Houses at the expiration of the stipulated period
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in the form in which it was passed by the House
of the People. When it is presented to the Presi-
dent for assent the provision by which the Presi-
dent may return the Bill to the Houses for recon-
sideration (Article 111) does not apply.

A Money Bill cannot be introduced or
moved except on the recommendation of the
President. According to Article 110 a Bill is
deemed to be a Money Bill if it contains only
provisions dealing withall or any of the following
matters :

(a) the imposition, abolition, remission, al-

teration or regulation of any tax;

(b) the regulation of the borrowing of
money or the giving of any guarantee
by the Government of India, or the
amendment of the Laws with respect to
any financial obligation undertaken by
the Government of India;

(c) thecustody of the Consolidated Fund?’
or the Contingency Fund of India, *® the
payment of money into or the with-
drawal of money from any such fund;

(d) the appropriation of moneys out of the
Consolidated Fund of India;

(e) the declaring of any expenditure to be
expenditure charged on the Consoli-
dated Fund of India or the increasing of

¢he amount of any such expenditure;

(f) thereceipt of money on account of the
Consolidated Fund of India or the Pub-
lic Accounts of India or the custody or
the issue of such money or the audit of
the amounts of the Union or of a State;
or

(g) any matter incidental to any matter re-
ferred to above from (a) to (f).”

The use of the word “‘only’" at the begin-
ning of the definition of a Money Bill is signifi-
cant. The Constitution prescribes two conditions
for a Bill to be regarded as a Money Bill. Firstly,
it must deal with all or any matters contained in
Article 110 (i). Secondly, the provisions of the
Bill must deal only with such matters and not with
any other matter. It is, therefore, not possible to
enact as a Money Bill anything which changes
the law in other respects. It must be 2 Money Bill,
pure and simple. A Bill which imposes fines,
penalties, or licence fees, or deals with taxes
imposed by the local zuborities is neither a
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Money Bill nor a Financial Bill. A Money Bill
when it is presented to the President of India for
his assent must be accompanied by a certificate
of the Speaker that it is a Money Bill. The Presi-
dent shall not withhold his assent from a Money
Bill passed by Parliament. This is in pursuance
of the supremacy of Parliament in the matter of
finance.

It is necessary to distinguish Money Bill
from Financial Bills. Money Bills are those
which are defined in Article 110 as referred to
above. Financial Bills are other Bills containing
financial provisions but to which the provisions
of Article 110 are not applicable. Financial Bills
also cannot be introduced without the recommen-
dation of the President, and must not be intro-
duced in the Council of States. Whereas a Money
Bill is transmitted to the Council of States for its
consideration and ‘‘recommendations’ alone
and it has no right to amend it, a Financial Bill
can be amended by the Council. It rests with the
Speaker of the House of the People to determine
whethera Bill is a Money Bill ornot. The Council
of States has no right to question the centificate
subscribed by the Speaker that the Bill isa Money
Bill.

The Budget

The Constitution has adopted the funda-
mental principles governing the British financial
system, that is, parliamentary control over the
receipt and expenditure of public Money. These
principles are :

(1) no tax can be imposed except with the

authority of Parliament;

(2) no expenditure can be incurred except
with the sanction of Parliament;

(3) no tax can be imposed or expenditure
incurred unless asked for by the Execu-
tive. It means that financial initiative
rests with the Executive alone; and

(4) all expenditure except that specifically
charged by any enactment of Parlia-
ment requires to be sanctioned on an
annual basis. This is called the princi-
ple of annuality.

The expenditure for any financial year, the
period between April 1 and March 31, must
therefore, be sanctioned either totally or in part
by Parliament before the expiry of the previous

57.  All funds received by ‘ne Government of India form the **Consolidated Fund of India’ from which alone the Government
withdraws money for its expenditure and repayment of debts.
58.- A reserve fund called ** ~*Contingency Fund of India’ is placed at the disposal of the Government to meet the unforeseen
+,-. requirements exceedity b authorised expenditure. The fund facilitates advances subject to subsequent regularization.
It is, in brief, grant in ad vance pending completion of the regular



Parliament

financial year. That is to say, the Annual Finan-
cial Statement or the Budget must be passed
whether totally or in part before March 31 of each
year. The Budget is ordinarily presented to Par-
liament in the month of February each year in
two parts—the Railway Budget and the General
Budget. The Railway Budget exclusively deals
with the receipts and expenditure relating to Rail-
ways and it is separately presented by the Minis-
ter for Railways. The General Budget deals with
estimates of all the Departments of the Govern-
ment of India excluding Railways and is pre-
sented by the Finance Minister. The procedure in
case of the Railway Budget and the General
Budget is the same.

The Budget or the Annual Financial State-
ment, as the Constitution names it, must show
separately the expenditure charged on the Con-
solidated Fund of India and the sums required to
meet other expenditure proposed to be made
from the Consolidated Fund of India. It must also
distinguish expenditure on revenue account from
other expenditure. The expenditure charged on
the Consolidated Fund of India comprises :

(a) the emoluments and allowances of the
President and other expenditure relat-
ing to his office;

(b) the salaries and allowances of the
Chairman ar® the Deputy chairman of
the Council of States and the Speaker
and the Deputy Speaker of the House
of the People;

(c) debtcharges for whichthe Government
of India is liable including interest,
sinking fund charges and redemption
charges and the expenditure relating to
the raising of loans and the service and
redemption of debt;

(d) (i) the salaries, allowances and pen-
sions payable to or in respect of
judges of the Supreme Court,

(i) the pensions payable to or in re-
spect of the Federal court,

(iti) the pensions payable to or in re-
spect of judges of any High Court
which exercises jurisdiction in re-
lation to any area included in the
territory of India or which at any
time before the commencement of
the present Constitution exercised
jurisdiction in relation to any area
included in a Province correspond-
ing to a State specified in Part A of

* the first Schedule; .
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(¢) thesalary, allowances and pension pay-
“able to or in respect of the Comptroller
and Auditor-General of India;

(f) any sums required to satisfy any judg-
ment, decree or award of any Court or
arbitration tribunal;

(g) any other expenditure declared by the
Constitution or by Parliament by law to
be so charged.

The expenditure charged on the Consoli-
dated Fund of India is not submitted to the vote
of Parliament, but either House of Parliament can
discuss it. It is non-votable. The other expendi-
ture is submitted in the form of demands for
grants to the House of the People. The House may
assent, or refuse assent to any demand, or assent
to any demand subject to a reduction of the
amount specified therein. It is, votable, but no
demand for grant can be made except on the

‘recommendation of the President.

The Annual Financial Statement or the
Budget has to pass through five stages : (1)
Introduction or presentation; (2) General discus-
sion; (3) Voting of demands; (4) Consideration
and passing of the Appropriation Bill, and (5)
Consideration and passing of the taxation pro-
posals; the Finance Bill.

(1) Introduction or Presentation. The
Budget session of Parliament com-
mences in mid-February when the Rail-
way Minister introduces the Railway
Budget and subsequently the Finance
Minister introduces the Financial State-
ment in the House of the People. It is
accompanied by the Budget Speech
made by the Finance Minister. It is an
important event as it unfolds the fiscal
and economic policy of the Govern-
ment for the ensuing year. The copies
of the Budget together with the Ex-
planatory Memorandum are printed
and circulated among members for
their reference. The Budget contains
the estimates of receipts and expendi-
ture. The Explanatory Memorandum
contains a comparative statement of
such receipts and expenditure for the
current year and the next year and rea-
sons for any increase or decrease in the
amounts. The memorandum also fur-
nishes the information relating to esti-
mates.

(2) General discussion.After the Budget
has been presented, money has to be
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)

asked for as Demands for Grants. Here
the Budget is dealt with in two stages—
a general discussion, and the demands
for specific grants. A general discus-
sion of the Budget as a whole is spread
over 3 or 4 days. It is customary for the
leader of the Opposition to initiate the
discussion. No discussion of details and
no cut motions are in order at this stage.
It is a general discussion which covers
allitems of expenditure including those
that are ‘charged’ and are excluded
from vote. The discussion relates to the
policy of the Government involving a
review and criticism of the administra-
tion of the various Departments, the
general problems connected with na-
tion’s finances and the principles in-
volved in the Budget proposals. Fol-
lowing the British practice, the major
part of the time for the Budget discus-
sion is allowed to the Opposition to
review the @ ork of the Government for
the year and ventilate grievances of the
people. The discussion is political
rather than financial. No vote is taken
during the general discussion. But the
Finance Minister has the right to reply
at the end of the discussion.
Discussion and Voting. With the gen-
eral discussion the work of the Council
of States is complete so far as the An-
nual Financial Statement is concerned.
But the House of the People, after gen-
eral discussion is over, proceeds to the
voting of demands not charged on the
Consolidated Fund of India. The voting
of demands is the exclusive privilege
of the House and the Council has no
share in it. The House of the People has
the following powers in respect of each
demand : (i) to assent to the demand; or
(ii) to refuse it; or (iii) to reduce it. The
House has no power to increase a de-
mand, or to alter the destination of a
grant, or to put any condition as to the
appropriation of the grant.

The time for debates on the estimates
is determined by the Speaker in con-
sultation with the Leader of the House.
Reports of the activities of different
Ministries during the preceding year
are circulated among the members for
their references. When the demand for

i

4)
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grant of a Ministry is moved it comes
under scrutiny and the debate, which
usually extends to not more than two
days, rivets on the working of the Min-
istry and its administrative policy. But
the real debate takes place when
amendments are proposed either for the
reduction of the amount demanded or
for the omission or reduction of any
item in any grant.The voting on the
demands must conclude on the fixed
day when closure is applied and all
outstanding demands are put to vote
and disposed of, no matter whether they
have been discussed or not..
Appropriation Bill. The next stage is
the Annual Appropriation Bill which
must be passed into a statute. All the
demands voted by the House of the
People and the expenditure charged on
the Consolidated Fund are put together
and incorporated in a Bill called the
Annual Appropriation Bill. The allot-
ment of time for the different stages of
the Bill is determined by the Speaker
and debate on the second reading of the
Bill is general. When the Bill is moved
for consideration, debate is restricted to
those points only which have not been
discussed during the debate on esti-
mates. Amendments may be moved for
reduction in the expenditure alone, No
amendments to the grant as voted by
the House previously oraltering its des-
tination or varying the amount charged
on the Consolidated Fund are admissi-
ble.

The Appropriation Bill having
passed through all the stages is finally
voted upon. If passed by the House of
the People, it is certified by the Speaker
as a Money Bill and transmitted to the
Council of States. The Council must
return it to the House with its *‘recom-
mendations’’ within fourteen days. It is
for the House to accept or reject these
‘‘recommendations,’’ if any. The as-
sent of the President to the Appropria-
tion Bill is just a matter of formality.
He cannot return a Money Bill for re-
consideration.

An Appropriation Act embodies the
authority given by the House, with the
assent of the President, to Government
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to spend money as authorized in the
Act. Without such an authority the
Government cannot incur any expendi-
ture. The Comptroller and Auditor-
General of India would hold a payment
illegal and unauthorized if it were made
without authorization in the Appropria-
tion Act. If the Government sub-
sequently finds that the money granted
under any head is insufficient for its
need, it again comes to the House for a
supplementary grant. The supplemen-
tary grants are embodied in one or more
Appropriation Bills which must be
passed by the House before the end of
the financial year.

(5) The Finance Bill. The Finance Bill in-
corporates the financial proposals of
the Government for the ensuing year
and is presented to Parliament at the
same time as the Budget. The procedure
followed is that of a Money Bill. The
Discussion of the Finance Bill in the
second reading is confined to general
principles. Itis only in the Select Com-
mittee that the Bill is considered in
detail and amendments are moved.
Clause by Clause consideration of the
Bill follows after the presentati@n of the
Committee  Report. The scope of
amendments is limited to proposals for

- the reduction or abolition of a tax. The
financial proposals become operative
immediately after presentation of the
Budget under the Provincial Collection
of Taxes Act, 1931. The Finance Bill
must be passed before the end of April.

Since the expenditure sanctioned in the

preceding Budget expires on March 31, and the
discussion on the Budget for the current year can
go on till the end of April or beyond, it becomes
necessary to keep the Government functioning
pending the final supply. The Constitution, ac-
cordingly, provides for grants in advance to be
made by Parliament, that is, Vote on Ac-
count.The House of the People votes provision-
ally early in March about a 12th of the estimated
expenditure under various grants. The necessary
Appropriation Bill for this amount as also a simi-
lar amount in respect of the *‘charged’’ expendi-
ture is passed. There is no discussion on a Vote
on Account as it is an unavoidable formality and
a sheer necessity.

59. pp. $16-17.
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PARLIAMENTARY COMMITTEES

The Committee System

The principle of appointing committees is
not a modern development. It is as old as Parlia-
mentary system itself. The British Parliament
soon after its organisation realised that, as a
deliberative body, it could not do its work effec-
tively and efficiently, although the business it
transacted at that stage of its career was very light
and simple. It, accordingly, started the practice
of appointing its committees and delegating to
them the more detailed consideration of work.
With the growth of the parliamentary work and
with a view to ensure its smooth, efficient and
expeditious disposal the utility and the number
of committees increased tremendously, and the
House of Commons today relies more on Com-
mittees for expertise scrutiny and consideration
of legislation and other matters which Parliament
is to decide and determine.

The history of the committee system in
India goes back to 1854 when the first legislature
was established. The Legislative Council ap-
pointed its own committee to consider what
should be its standing orders. Since then it be-
came a practice of the Council to appoint from
time to time committees to deal with varied
matters. The existing Committees, may be di-
vided into : (i) Ad-hoc Committees, and (ii)
Non-Ad-hoc Committees. In the former category
come Select Committees and Joint Committees.
Committees in the latter category may be classi-
fied according to their functions. The following
classification borrowed from S. S. More’s Prac-
tice and Procedure of Indian Parliament®® pre-
sents a matter of fact analysis ;

(a) Committees to inquire :

(1) Committee of Petitions.
(2) Committee of Privileges.
(b) Committee to scrutinise :
(1) Committee on Government Assur-
ances.
(2) Committee on Subordinate Legis-
lation.

(¢) Committees of an administrative char-

acter relating to the business of the
House :

(1) Committee on Absence of Members
from the sittings of the House.

(2) Business Advisory Committee.

(3) Committee on Private Members’
Bills and Resolutions.
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(4) Rules Committee. ;

(d) Committees dealing with provision of

i facilities to Members :
(1) General Purpose Committee.
(2) House Committee.
(3) Library Committee.
(4) Joint Committee on Salaries and
Allowances of Members of Parliament.
(e) Financial Committees :
(1) Estimates Committees.
(2) Public Accounts Committee.
(3) Committee on Public Undertakings.

The Ad Hoc Committee may be broadly
classified under two heads :

(1) An Ad-hoc Committee constituted
from time to time, either by the ‘House of the
People on a motion adopted in that behalf, or by
the Speaker, to inquire into and report on specific
subject.50

(2) Committees set up to advise the House.
Under this classification come Select or Joint
Committecs on Bills which are appointed on a
motion made in the House to consider and report
on a specifi®Bill.

A Comimittee on Public Undertakings has
recently been constituted to investigate into the
working of public undertakings.

Select C ommittees

Select Committees are appointed on indi-
vidual Bills and for making some investigation,
inquiry or compilation. The first Select Commit-
tee was appointed in 1954 and since then the
succeeding Legislatures have invariably ap-
pointed numerous such committees. Select Com-
mittees, whether for a Bill or for making other
investigation, have proved themselves a conven-
ient instrument for detailed examination of Bills
and other problems under inquiry. The Speaker
remarked in 1955: “‘when we meet in the com-
mittee we do not represent parties, we function
as a whole House and we do what, we think,
the best in the interest of the House.”" The Par-
liamentary Committees help to save time for the
House to discuss important matters and prevent
Parliament from getting lost in details and
thereby losing its hold on matters of policies and
broad principles. Apart from this, the very com-
plexity and technical nature of the modem busi-
ness makes it necessary, that it should be closely
scrutinised in a business-like manner, availing of
outside technical or expert advice,whenever nec-
essary. The Speaker, accordingly, aptly sug-
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gested that the House should rather appoint large
Select Committees and leave the “‘matter to be
thrashed out there than in a bigger House.”’

Members of a Select Committee are ap-
pointed or elected by the House itself or nomi-
nated by the Speaker. The willingness of the
members desired to serve on the committee is
ascertained before a proposal for appointment or
nomination is made. The chairman is appointed
by the Speaker from among its members, but if
the Deputy Speaker happens to be a member of
the committee, he shall be appointed chairman.
One-third of the total membership constitutes the
quorum and majority vote determines the deci-
sion of a committee. The chairman is entitled to
a casting vote in case of a tie. A committee can
appoint its own sub-committee. The meetings of
a committee are private and are normally held in
the precincts of Parliament House. It may send
for persons to give evidence and produce papers
and records. The report is presented by the chair-
man of the committee or a member authorised by
the committee. Members dissenting from the
majority report may submit minutes of dissent.
The Speaker has the power to give directions to
the committee with a view to regulating its pro-
cedure and the organisation of its work. The
committee becomes functus officio as soon as it
has presented its final report.
Joint Committees

In order to avoid duplication of proceed-
ings a Bill may be referred to a Joint Committee
composed of members of both Houses. A Joint
Committee also saves time and helps to bring
aboutand develop good understanding, an appre-
ciative spirit and co-operation between the rep-
resentatives of both the Houses. A motion for the
appointment of a joint committee and reference
of a Bill to such a committee after being carried
out in the originating House, is transmitted to the
other House for its concurrénce. The member-in-
charge of a Bill indicates the number and names
of the members constituting the committee from
the House to which he belongs as also the number
of the members from the other House. The pro-
portion of members from the House of the People
and the Council of States is two to one.

INDIVIDUAL COMMITTEES

Business Advisory Committee
The Business Advisory Committee of the
Lok Sabha consists of the Speaker and not more

60. For instance, the Committee on the Conduct of a Member Mudgal case 1951; the Committee on the Conduct of certain
Members during the President’s Address; Railway Convention Committee; and the Committee on Bofors guns deal.
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than fourteen members nominated by him. The
Speaker is its ex-officio chairman. As the mem-
bership of Committee is limited and there are
quite a large number of Opposition groups, it is
not possible for the Speaker to nominate mem-
bers from each and every group. However, in
order to make the Committee as broad-based as
possible certain prominent unattached members
and members of some of the Opposition groups,
who do not find representation in the Committee,
are invited by the Speaker to attend its sittings.
The invited members have neither the right to
vote nor are they counted for the purpose of a
quorum.

The function of the Business Advisory
Committee is to recommend the time that should
be allocated for discussion of the stage or stages
of such Government Bills or the business which
the Speaker in consultation with the Leader of
the House may direct to be referred to the Com-
mittee. The Committee can indicate in the pro-
posed time table the different hours at which the
various stages of the Bill or the business should
be completed.

Committee on Private Members’ Bills

This Committee consists of not more than
fifteen members nominated by the Speaker. The
Deputy Speaker is invariably its member and as
far as possible every section of @pinion of the
House is represented thereon. The functions of
the Committee are : to examine and classify all
Private Members’ Bills according to their nature,
urgency and importance; to allot time to Private
Members’ Bill and resolutions; to examine Pri-
vate Members’ Bills seeking to amend the Con-
stitution before their introduction in the House;
to examine a Private Members’ Bill which is
opposed in the House on the ground that the Bill
initiates legislation outside the legislative com-
petence of the House and to perform such other
functions as may be assigned to it by the Speaker
from time to time.

Committee on Petitions

Article 350 entitles a citizen to submit
representation for the redress of grievance to any
officer or authority in the Union or a State. It is
also considered an inherent right of a citizen to
present a petition to Parliament ventilating public
grievances and offering suggéstions on matters
of public importance. Rules of the Lok Sabha
(160-67) provide for such petition to be pre-
sented.
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A petition must be submitted to the House
with the consent of the Speaker and it should
concern some matter engaging the attention of
the House, or some matter which falls within the
cognisance of a court of law. A petition cannot
be presented if it involved expenditure from the
Consolidated Fund of India, or pertains to finan-
cial matters. A petition is usually presented by a
Member who has to give advance notice of his
intention to summit it to the House. On the day
fixed for its presentation, the Speaker calls out
the member’s name and he presents the petition
indicating briefly its subject-matter. The House
thereupon is seized of it and the petition is remit-
ted for consideration of the Committee of Peti-
tions. ;

The Committee on Petitions is nominated
by the Speaker and consists of not less than fifteen
members in proportion to the strength of the
parties or groups so as to make it representative
of all shades of opinion in the House. It examines
the merits of the petitions and makes recommen-
dations to the House after taking such evidence
as it may deem necessary. No minutes of dissent
can be appended to the Report of the committee.

Balram Jakhar, former Speaker of the Lok
Sabha, exhorted the Chairmen of the Committees
on Petitions of various legislatures, to gear them-
selves up by reviewing the existing working pro-
cedures and devising new ones, if necessary, to
handle increasing cases in the future. Legisla-
tures are not *‘elitist bodies,’” he affirmed. They
are primarily representative institutions of the
people and must protect their interests, freedom
and public weal. The Committees on Petitions
because of the nature of their functions are placed
in a unique position to bring the people closer to
the legislatures. Therefore, the procedures,
**style of working and attitude of the committees
should be such as would encourage more and
more citizens to approach them for help’’. Begum
Abida Ahmed, who headed the Lok Sabha’s
Committee on Petitions said, ‘‘Our effort should
be to strengthen the Committees to an extent, that
the common man may look to them with great
expectations for redressal of grievances and ful-
filment of aspirations.’’

Committee on Government Assurances

While replying to questions and supple-
mentaries in the House or in the course of discus-
sion on Bills, Resolutions and other Motions,
Ministers sometimes give assurances or under-
takings either to consider a matter or to take



222

action thereon or to provide to the House full
information later. The Speaker appoints for one
year @ Committee of the House consisting of
fifteen members on Government Assurances
with a view to scrutinising assurances thus made
and to report to the House whether such assur-
ances, undertakings and promises have been ful-
filled or not. If implemented, the extent of their
implementation and whether such implementa-
tion was within the time necessary for this pur-
pose. Statements showing action taken by Gov-
ermment in implementation of the assurances are
laid periodically on the Table of the House by the
Minister of Parliamentary Affairs. No Minister
is nominated to this Committee. The Council of
States has no such Committee.

Committee on Privileges

Members of Parliament enjoy certain
amenities, exemptions and privileges to protect
their functional freedom individually and the
dignity and authority of Parliament collectively.
Where there is any question of an alleged breach
of a privllege, the matter may be examined by the
House but generally it is referred by the House
to its Committee of Privileges for examination,
investigation and report.

Some of the immunities, exemptions and
privileges so enjoyed by members of Parliament
are specified in the Constitution, some are con-
tained in statutes, some in the Rules of Procedure
and Conduct of Business of the two Houses, and
some till recently were based on precedents and
conventions of the House of Commons. The
Constitution itself provided that until Parliament
by law defined these privileges from time to time,
if necessary, they would be those of the House of
Commons, and of its Members and Committees,
at the commencement of the Constitution. The
Constitution (Forty-second Amendment) Act,
1976, amended Article 105 (3) and omitted the
reference to the British House of Commons and
laid down that the powers, privileges and immu-
nities of each House of Parliament would be those
of each House that existed at the commencement
of the Forty-Second Amendment and as might be
evolved by each House from time to time. This
provision had not been brought into force till
1978 when the Constitution (Forty-fourth
Amendment) Act, 1978, restored the original
Clause 3 of Article 105 providing that the powers,
privileges and immunities of each House of Par-
liament, and of the members and committees
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shall be such as determined by law and till such
law is made, they shall be the same as obtaining
immediately before the coming into force of
Section 15 of Forty-fourth Amendment.

It is now more thanfour decades that the
Constitution came into force, but the parliamen-
tary privileges have not so far been codified. The
citizen has, therefore, to consult what the law of
British Parliamentary privileges was as on Janu-
ary 26, 1950, what the privileges of the Indian
Legislatures and, correspondingly, his rights vis-
a-vis the Legislatures are. This situation operates
to the detriment of citizen's Fundamental Rights.
“*But it would seem’’, A.G. Noorani remarks,
“‘that the legislators are more concerned about
their privileges than the rights of citizens'’ and
there appears to be a consensus “*about retaining
parliamentary privileges in their existing nebu-
lous state.”"6!

The Committee of Privileges was first ap-
pointed by the Speaker in April 1950. Initially
ten Members were appointed to the Committee
and now it consists of fifteen Members nomi-
nated by the Speaker at the commencement of
the House. It examines every issue referred to it,
determines whether the facts reveal a breach of
privileges and makes its recommendations to the
House. On a motion made to that effect, the report
is taken into consideration. The House may agree
or disagree with the recommendations of the
Committee or may agree with amendments and
action may be taken accordingly.

Committee on Subordinate Legislation

The Indian Legislatures have been delegat-
ing the rule-making power for more than a cen-
tury now, but parliamentary control over subor-
dinate legislation is a recent innovation. Since
1953, a Committee on Subordinate Legislation
has been constituted by the Speaker for one year.
In making selection from panel of names submit-
ted by the Leader of the House and and by the
leaders of other parties and groups, the Speaker
gives preference to those who have legal back-
ground and experience. The main functions of
the Committee are to examine and determine :

(1) whetherthe Rules, Regulations and Or-

ders are in accordance with the general
objects of the Constitution or the Act
under the authority of which they are
made;

(2) whether they contain matters which

should be properly dealt with in an Act;

61. Noorani, A.G., **Need to Codify Parliamenté.ry Privileges,”” The Sunday Standard, New Delhi, February 12, 1978.
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(3) whether they contain the imposition of

any tax; .

(4) whether they directly or indirectly bar
the jurisdiction of the courts;

(5) whether they give retrospective effect
to any of the provisions where the Act
or Constitution does not confer such
authority; :

(6) whether they involve expenditure from
the Consolidated Fund or the public
accounts;

(7) whether they appear to make any un-
expected or unusual use of the powers
conferred; ;

(8) whether there have been justifiable de-
lays in the publication of the Rules or
in laying them before Parliament;

(9) whether for any reason they call for any
elucidation.

If the Committee is of the opinion that any
Order should be annulled wholly or partially, or
should be amended in any respect, it reports that
opinion, together with the grounds thereof to the
House. If the Committee opines that any other
matter relating to any Order should be brought to
notice, it may report that opinion and matter to
the House. Usually, the Committee makes one
report to the House during a session. Reports of
the Committee are not discussed in thegfHouse,
but it keeps a constant watch on the implemen-
tation of its recommendations. The Ministers
concerned are asked to furnish from time to time
a statement of action taken or proposed to be
taken by them on the recommendations made by
the Committee and on the assurances given by
them through correspondence with the Commit-
tee. The progress of implementation of the vari-
ous recommendations is reported to the House by
the Committee from time to time.

Committee on Absence of Members

Article 101 (4) of the Constitution provides
that if for a period of sixty days a Member of
either House of Parliament is, without permission
of the House, absent from all meetings thereof,
the House may declare his seat vacant. Till the
Budget session of 1954, the Speaker would read
to the House applications for leave and then
ascertain the wishes of the House thereon. But
thereafter a Standing Committee was set up com-
prising fifteen Members nominated by the
Speaker for one year. This committee considers
applications of Members for leave for absence
from the sitting of the House. It examines the
cases ‘of Members who had been absent for a
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period of sixty days or more without permission.
The Committee recommends to the House
whether absence without permission should be
condoned or not. In one case it has so far recom-
mended that absence without permission of a
Member should not be condoned. The Council
of States has no such committee.

Rules Committee

Article 118(1) of the Constitution empow-
ers each House of Parliament to make rules for
regulating the procedure and conduct of its busi-
ness. The Rules Committee has been constituted
in pursuance of this provision. It is nominated by
the Speaker—the Chairman, and consists of fif-
teen members. The Speaker—the Chairman, is its
ex-officio Chairman. The committeg so' nomi-
nated holds office until a new committee is
nominated. :

The function of the Committee is to con-
sider matters of procedure and conduct of busi-
ness in the House and to recommend any amend-
ments or additions to the Rules of Procedure and
Conduct of Business that may be necessary.
Apart from the members of the Committee some
other Members of the House may also be invited
to attend particular sittings of the Committee. Till
1954 amendments to the Rules of Procedure were
made by the Speaker—the Chairman, but now the
recommendations of the Rules Committee are
placed before the House and adopted.

Committees Dealing with Facilities

Besides these, there are three committees
dealing with provision of facilities to Members :
the General Purposes Committee; the House
Committee; and the Library Committee. The
function of the General Purposes Committee is
to consider and advise on such matters concern-
ing the affairs of the House as may be referred to
it by the Speaker. The House Committee deals
with matters of accommodation, food and medi-
cal aid for members. The functions of the Library
Committee are : to consider and advise on such
matters concerning the Library as may be referred
to it by the Speaker, to consider suggestions for
the improvement of the Library, and to assist
members in fully utilising the services provided
by the Committee.

Committee on Estimates

To ensure parliamentary control over
grants made to the Government and to supervise
and control the actual appropriation, Parliament

- exercises close scrutiny of public accounts
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through two of its Committees—the Public Ac-
counts Committee on Estimates was constituted
for the first time in 1950, replacing the then
Standing Finance Committee of Parliament.
Speaker Mavalankar observed in the Lok Sabha
: ““‘Consequent upon the provisions of Articles
113 to 116, as also independently thereof, it was
felt to constitute a Committee on Estimates for
better financial control of the House over expen-
diture by the Executive. The chief function of this
Committee will be to examine such of the esti-
mates as may seem fit to it and to suggest econo-
mies consistent with the policy underlying the
estimates. There will be, in addition, usual Com-
mittee on Public Accounts. The functions of these
Committees will be complementary and, it is
expected, they will not only give a picture of the
entire financial position but the Committees will
be mutually helpful in examining the finances for
the future in the light of expenditure in the past..”’

The Committee on Estimates consists of
not more than thirty Members who are elected by
the House from among its Members every year
achrding to the system of proportional repre-
sentation by means of the single transferable
vote. The motion for election of members of the
Committee is moved by the Leader of the House
at the commencement of each House of the Peo-
ple and in subsequent years by the Chairman of
the Committee before the term of that Committee
is due to expire. In order to maintain continuity
in membership of the Committee a convention
has been established since 1955-57 that while
nominating Members for election parties and
groups in the House should keep in view that as
far as possible nearly one-third of the Members
retire every year and two-thirds of the outgoing
Members are returned. A Minister is not elected
to the Committee, and if any Member after his
election to the Committee is appointed a Minis-
ter, he ceases to be a member of the Committee
from the date of his appointment. The Chairman
of the Committee is appointed by the Speaker
from among the members of the Committee. It is
a Committee of the House of the People exclu-
sively and unlike the Public Accounts Committee
no member of the Council of States is associated
with it.

The function of the Committee is to scru-
tinize the Budget estimates for the year, to sug-
gest economies in the expenditure, improvement
in organisation and other steps for increasing
efficiency, to find out whether the money is well
laid out and also to suggest the form in which the
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estimates should be presented to Parliament.
Usually the Committee functions through the
Sub-Committees, one corresponding to one or
more Departments, and their reports are submit-
ted both to the House and to the Government. The
Committee does not complete its work with the
final passage of the Budget. It continues with its
labours throughout the year and exercises scru-
tiny over one Department or the other as it
chooses and deems necessary,

As a convention, the Reports of the Com-
mittee on Estimates, like those of the Public
Accounts Committee, are not discussed in the
House. It is again a convention that the recom-
mendations of a Parliamentary Committee are
regarded as directions, and accordingly, the rec-
ommendations of the Committee on Estimates
are generally accepted by the Government and
acted upon. After the Committee’s report has
been presented to the House, copies thereof are
forwarded to the Ministry or Department con-
cerned with a request that replies to recommen-
dations be sent not later than six months from the
date of its presentation to the House. On receipt
of the statement showing the action taken by the
Government, it is examined by the Study Group
appointed for this purpose and is placed before
the Chairman together with the findings of the
Study Group. If there is any point, which in the
opinion of the Study Group or the Chairman,
requires consideration by the Committee, it is
specially referred to it. On the basis of the com-
ments made by the Committee, or the Study
Group, a draft “*Action Taken Report™ is pre-
pared which is again considered by the Study
Group. After the Chairman’s approval it is circu-
lated to the members of the committee. The report
is finalized by the Chairman on the basis of the
comments received from the members and pre-
sented to the House.

Commenting on the utility of the Commit-
tee on Estimates, Asok Chanda says, *‘In recent
years, however, the Committee’s contribution
has been more impressive.......While the Com-
mittee refrains even now from openly criticizing
the policy implicit in the estimates, its examina-
tion does often indirectly reflect on the manner
in which a particular policy has been evolved or
is being implemented. There has also been con-
siderable improvement in the organisation of the
Committee and in its technique, which has better
equipped it to fulfil its responsibilities. Even
though it works within the limitations inherent in
a democratic form of government, its contribu-
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tions are tending to become more and more ef-
fective in economizing national expenditure.’’?
Morrison Jones is rather critical of the role of the
Estimates Committee. Its Members, he says, ‘ ‘are
supposed to look for possible economies but they
have in fact been happy to rule out the faint line
between economy and efficiency. Further, they
have not hesitated to recommend in the name of
efficiency large administrative reforms and even
reorientation of policy. Their audacity occa-
sioned strong comment and it may be that they
have in the last few years been more modest in
the scope of their reports.’’ But *‘of their growing
competence and effectiveness as a control over
ministries,”’ he adds, *‘there can be no doubt. If
they find less to be indignant about it, it is in part
because their influence is now automatically
reckoned with.”’63

The Public Accounts Committee

The Public Accounts Committee considers
the Appropriation Accounts in details and it is
the twin brother of the Estimates Committee.
Public Accounts Committee were for the first
time constituted at the Centre and in the Prov-
inces as early as 1923. But they met under the
chairmanship of the Finance Member of the Gov-
ernor-General’s or Govemnor’s Executive Coun-
cil. Their secretariat consisted of the Finance
Department and their role was technicaliti®s.
Moreover, the position of the Auditor-General
was more governmental than independent and he
was in no sense a servant of the Legislature.

In 1950, the Public Accounts Committee
was made a real parliamentary committee. The
Comptrollerand Auditor-General is an important
adjunct of the Committee. His audit reports stand
automatically referred to the Committee. When
the official witnesses are being examined by the
Committee, the Comptroller and Auditor-Gen-
eral sits to the right of the Chairman and assists
him' as the evidence is being taken. With the
permission of the Chairman, he may ask a witness
to clarify a point and he may further make a
statement on the facts of the case. The Committee
consists of not more than fifteen members who
are elected by the House every year from among
its Members according to the principle of propor-
tional representation by means of the single trans-
ferable vote. A Minister is not elected a member

62. Asok Chanda, Indian Administration, p. 186.
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of this Committee, and if a member, after his
election to the Committee, is appointed a Minis-
ter, he ceases to be a member of the Committee
from the date of his appointment. Since 1954,
seven members of the Council of States have
been associated with the Committee.%* The
Chairman of the Committee is appointed by the
Speaker from among the members of the Com-
mittee. .

The main function of the Public Accounts
Committee is to scrutinize the Appropriation Ac-
counts of the Government of India and other
accounts laid before the House and the report of
the Comptroller and Auditor-General of India
and to satisfy itself that moneys shown in the
accounts have been legally disbursed, that expen-
diture conforms to the authority that governs it
and that re-appropriation has been according to
rules. The Committee has also to examine the
statement of accounts showing the income and
expenditure of State Corporations, trading and
manufacturing schemes and concerns and pro-
jects of autonomous and semi-autonomous bod-
ies whose audit is conducted by the Comptroller
and Auditor-General.

The Report of the Comptroller and Audi-
tor-General of India furnishes the Public Ac-
counts Committee with most of the material on
which it functions. The Committee has, however,
the power to scrutinize and report on almost any
matter relating to the management of public
finance. The report of the Comptroller and Audi-
tor-General is taken up Ministrywise, and the
Departmental Secretaries are required to appear
as witnesses to elucidate and explain the obser-
vations of audit, in order to enable the Committee
to reach final conclusions and formulate its rec-
ommendations. The examination of the Commit-
tee extends ‘‘beyond the formality of the expen-
diture to its wisdom, faithfulness and economy.”
Specifically, the examination covers the manner
in which approved policy is being implemented,
the degree of efficiency and economy with which
plans and programmes are being executed and
the manner in which discretionary powers aré
being exercised. The Committee is not concerned
with the policy of the method of expenditure. The
question whether there is any extravagance or
waste in carrying out that policy is within the
competence of the Committee. Whenever the

63. Morris-Jones, W.H., The Government and Politics of India, p. 196. :
64. " A motion in connectioin with the nomination by the Council of States of the seven members is moved in the House of
the People every year by the Chairman of the outgoing Committee or the Leader of the House, as the case may be,
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Committee decides to examine a matter involv-
ing serious financial irregularities, it may appoint
a Sub-Committee to go into the matter. A Sub-
Committee so appointed, has the powers of the
undivided Committee and its report after the
Committee’s approval, is deemed to be the report
of the whole committee.

The utility of the Public Accounts Commit-
tee is immense. It is a representative Committee
of all shades of opinion and Members of Parlia-
ment, who constitute the Committee, recognise
the question of public accounts as a national
question and, accordingly, its deliberations and
findings are devoid of party feelings and partisan
approach. It directly contacts the executive offi-
cers, the administrators and all those who spend
money and, thus, direct elucidation of the dis-
puted matters can be sought from these officials.
It may even summon further evidence, oral and
documentary. If necessary, evidence may be
taken on oath, but in practice that is not done by
any Select Committee except in very special
cases,’

This is a post-mortem examination, all the
same, very effective. The Committee has no
power to complete any administrative action to
be taken on its observations, but that has not
detracted from the effectiveness of its recommen-
dations. Recommendations of the Committee are
treated with respect by the Government and most
of them are accepted and implemented. In case
ofdisagreement between the Governmentand the
Committee with respect to any recommendation
the Government must apprise the Committee of
the reasons that might have weighed in not ac-
cepting or implementing a recommendation. The
views of the government are considered by the
Committee and it may, if deemed necessary,
present a further report to the House. In the event
of difference of opinion between the Government
and the Committee remaining unresolved, the
matters are referred to the Speaker for his guid-
ance. The House seldom discusses reports of the
Committee, but Members may use observations
of the Committee in their speeches during the
discussion on the Budget, demands for grants,
etc. However, if there is a specific issue, over
which there is difference of opinion between the
Committee or the Government or a Minister, that
issue can be brought before the House for discus-
sion on a motion.

65. Asok Chanda, Indian Administration, p. 183.
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The utility of the Public Accounts Commit-
tee has been variously interpreted. Asok Chanda
says that its power is indirect *‘and lies nominally
in the potential results of its reports and the
publicity which it is able to give to the question
it investigates and in the moral effect of its criti-
cism.’"65 Morris-Jones puts it in another way. He
says, ‘‘The fact that their scrutiny is ex-post facto
is less important than that the government has
continuously to act in the knowledge that scrutiny
of any item may take place and that waste and
impropriety may be widely exposed in the House
and the Press. The fact that the Government
replies to the Public Accounts Committee are
often vague and cool is less important than that
behind the reply there has often been embarrass-
ment and some resolve not to let it happen
again.’’66

Five important points were made by the
Finance Minister in his address to the Chairmen
of the Public Accounts Committees of the Lok
Sabha and the State Assemblies in September
1986. First, that the Public Accounts Committees
should while relying on the Comptroller and
Auditor-General’s report, also take into confi-
dence the Finance Ministry or the Finance De-
partments of State Governments. Second, that the
Public Accounts Committees would discharge
their functions more effectively if they gave up
their pre-occupation with nit-picking issues of
non-compliance with rules and regulations, etc.,
and instead took a broader view, from time to
time. Third, that in view of the resources con-
straint, which involves having to choose between
different projects, the Public Accounts Commit-
tees should seek the assistance of the Comptroller
and Auditor-General in drawing up a list of pro-
jects and programmes that have lost their rele-
vance so that these can be scrapped and the
money thus saved diverted to more useful pro-
grammes or projects. Fourth, that the Public Ac-
counts Committees should insist on accounts of
the previous year being presented in the winter
session at the latest, instead of having to wait for
almost two years. Lastly, that the accounting
practice of State Governments, specially at the
district treasury level, should be strengthened
along the lines suggested by the Finance Ministry
in 1976.

These suggestions deserve to be taken se-
riously. The Public Accounts Committees should

66. Morris-Jones, W.H., The Governmen: and Politics of India, pp. 195-96.66.
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take up the really serious issues and give up their
excessive preoccupation with trivial. The crux of
the issue is watch-dog function that the Public
Accounts Committees are supposed to perform.
While by and large they have discharged this
function reasonably well, they have mostly suc-
ceeded in highlighting relatively minor financial
irregularities. The bigger sins of omission and
commission, such as time and cost over-runs,
poor choice of technologies, bad project planning
and implementation, etc., have escaped their no-
tice. N.C. Ranga, who was Chairman of the
Central Public Accounts Committee in 1958-59,
said, “‘It is a notorious fact that politics comes in
as one of the elements to bloat demands and
expenditures; inefficiency and indifferent man-
agement of funds, whether from the Centre or the
States, have become endemic feature, that result
in heavy wastage of public funds.”

Committee on Public Undertakings

The demand for a separate committee on
Public Undertakings goes back to 1953. Speaker
Mavalankar, in a letter dated December 19, 1953,
wrote to the Prime Minister that there was a
general feeling in favour of setting up a Standing
Committee to examine the working of autono-
mous Corporations. He pointed out that the Esti-
mates Committee and the Public Accounts Com-
mittee were already overburdened with work and
would not, therefore, be able to find time to go
into the working of the Corporations. But the
Prime Minister did not accept the suggestion and
the matter lingered on till 1964 when a Commit-
tee on Public Undertakings was constituted.

The Committee on Public Undertakings
consists of not more than ten members elected by
the House of the People from among its members
according to the principle of proportional repre-
sentation by means of the single transferable
vote. Five members from the Council of States
elected in the same manner, are associated with
the Committee. The members of the Council are
invited to associate with the Committee on a
motion adopted by the House and concurred by
the Council. A Minister is not elected a member
of the Committee. If a member elected to the
Committee is subsequently appointed Minister,
he ceases to be a member of the Committee from
the date of his appointment. The chairman is
appointed by the Speaker from among the mem-
bers of the Committee.

The functions of the Committee are :

(1) to examine the report and accounts of
the such public undertakings as have
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been specifically allotted to the Com-
mittee for this purpose;

(2) to examine thé Teports, if any, of the
Comptroller and Auditor-General on
the Public undertakings;

(3) to examine, in the context of autonomy
and efficiency of public under takings,
whether the affairs of the public under-
taking are being managed in accord-
ance with the sound business principles
and prudent commercial practices; and

(4)  to exercise such other functions vested
in the Public Accounts Committee and
the Estimates Committee in relation to
the public undertakings specified for
the Committee as are not covered by
(1), (2), and (3) above and as may be
allotted to the Committee by the
Speaker from time to time.

The Committee shall, however, not exam-

ine and investigate any of the following matters:-

(a) matters of major Government policy as
distinct from business or commercial
functions of the Public undertakings;

(b) matters of day-to-day administration;
and

(c) matters for the consideration of which
machinery has been established by any
special statute under which a particular
undertaking is established.

The total Government investments in pub-
lic undertakings in different States amounted to
Rs. 25,000 crores on March 31, 1983. The Com-
mittee has investigated into and examined all
aspects of the working of these undertakings. One
innovation introduced by the committee is the
“‘horizontal study,”’ where some aspect of the
working of all public undertakings is studied and
norms of performance, cost, practices, etc., are
set down.

The Committee in its 32nd report voiced
concern at the gradual erosion of the decision-
making powers of the public sector enterprises.
It noted that to ensure an efficient running of the
public sector companies the Industrial Policy
Resolution, 1956, had clearly stated that the man-
agers should have the largest possible measure
of freedom. It is precisely for this reason that the
then prevailing practice of having departmental
undertakings was jettisoned and public sector
firms were set up as corporate entities. Over the
years, however, the autonomy that these corpo-
rate entities should have enjoyed and exercised,
was gradually encroached upon and they came
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to be run as mere extensions of the ministries.
According to the Committee, although on paper
the public sector managers enjoy large autonomy,
ministries and government departments have vir-
tually usurped their decision- making powers.
The Committee has recommended that ‘*neces-
sary ground rules should be laid down to restrict
the Government directions only to matters of
policy without transgressing into the spheres of
detailed administration.”’

Consultative Committee

Apart form the Committee of the Legisla-
tive Assembly, prior to 1950, members of both
Houses of the Central Legislature also served on
the Standing Advisory Committees attached to
various Departments of the Government of India.
All these Committees were purely advisory bod-
ies and functioned under the control of the Gov-
ernment and the Minister incharge of the depart-
ment acted as the Chairman of the Standing
Advisory Committee. After the 1950 Constitu-
tion became operative, the position of the Central
Legislature changed, significantly and these
Committees were consequently abolished. But
the Government had been seriously thinking all
that time how to associate the members of the
Parliament with the working of various Minis-
tries and Departments of the Government and
thereby provide them with opportunities for dis-
cussion of broad policies of the Government in
an informal manner. In 1954 the Government
decided to establish Informal Consultative Com-
mittees for the various Ministries. But the Oppo-
sition parties and groups did not take kindly to
the Consultative Committee. As a result of dis-
cussion between the Government and the Oppo-
sition at different levels in 1969, it was decided
to delete the word *‘Informal’’ from their nomen-
clature. Mutually agreed *‘Guidelines’’ were also
formulated to regulate their functioning. The
Government, however, did not accept the sugges-
tion of the Opposition for the formation of the
Parliamentary Committees in place of Consult-
ative Committees.

Members of both Houses of Parliament are
nominated on the Consultative Committees for
various Ministries by the Minister of Parliamen-
tary Affairs, on the basis of preference indicated
by the members themselves or by the party
leaders. Members of the Opposition parties are
nominated in proportion to their numerical
strength in Parliament. Every Opposition party
or group has, thus, its fixed quota for repre-
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sentation on the Consultative Committees and
these parties and groups are free to nominate their
members on more than one Committee within the
quota allotted to them. The unattached members,
and members belonging to the ruling party are
nominated on the basis of the preferences indi-
cated by them and sent individually to the De-
partment of Parliamentary Affairs. The Commit-
tees are reconstituted every year and a member
once assigned a Committee for a Ministry, ac-
cording to the preference indicated by him, con-
tinues to be a member of that Committee unless
he himself opts for another Committee. The
Minister concerned presides over the meetings
of the Consultative Committee attached to his
Ministry. The Committees provide a forum of
informal discussions between the members, Min-
isters and senior officials of the Government on
the problems and policies of the Government
relating to administration in a manner which is
not practicable on the floor of the House. The
deliberations of these Committees are informal
and no reference to the discussions held in the
meetings is made on the floor of the House and
it is binding on the Government as well as the
members of the Committees.

Members of these Committees are free to
discuss any matter which can appropriately be
discussed in Parliament. The practice is to invite
suggestions and items for discussion from mem-
bers and thereupon agenda with notes is prepared
and circulated among members. The Committees
cannot summon witnesses, to send for or demand
the production of any files, or to examine any
official records. The Chairman of the Committee
may, however, furnish any additional informa-
tion required by members. A brief record of the
discussion in the meeting of a Committee is
prepared and circulated among members, except
in the case of Ministries of Defence, External
Affairs and Department of Atomic Energy :

In matters where there is unanimity, the
Government normally accepts the view of the
committee subject to the following exceptions :

(i) any view having financial implications;

(1) any view concerning security, defence,

external affairs and atomic energy; and

(iii) any matters falling within the purview

of an autonomous corporation.

If the Government finds it difficult to ac-
cept the view of the committee, the reasons
thereof are explained to the members of the Com-
mittee.
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But the Consultative Committees, it is
widely felt, do not function as committees and
still less discharge the functions of consultation
except in a purely formal sense. The committee,
attached to a Ministry, does not meet by itself
without the Minister to discuss or deliberate. It is
convened by the Minister. Polemics and partisan-
ship are as present in the committees’ delibera-
tions as they are in Parliament itself. The duration
of the meeting is decided by the Minister con-
cerned who presides as chairman. The frequency
of the meeting varies from two to six per year.
Each meeting lasts about a couple of hours unless
it is extended to the following day as it happened
on January 25, 1978 in the case of the committee
attached to the Ministry of External Affairs.

The need for effective Parliamentary Com-
mittees is being widely recognised and there was
a demand of a cross-section of the Members in
the House of the People for increased powers and
functions to Parliamentary Consultative Com-
mittees. Members generally wanted their status
as Standing Committees to be restored so that
they might share some of the burdens of Parlia-
ment. The Parliamentary Affairs Minister, Rav-
indra Verma, ruled out the demand and asserted
that the Consultative Committees were function-
ing satisfactorily and the present Government
(Janata) had no proposal to increase their powers.

A proposal to do away with the Consult-
ative Committees and replace them with Sub-
Jects Committees, as the Public Accounts Com-
mittee and the Public Understanding Committee
of Parliament, had come up during the late half
of 1989. It was considered with some trepidation
by the Congress Government of the day headed
by Rajiv Gandhi. Even though the move had the
backing of the then Speaker of the Lok Sabha
Balram Jakhar, it remained a non-starter as the
Ministry of Parliamentary Affairs was opposed
to it as also various other Ministries and Depart-
ments who had expressed strong reservations
about such Committees. The Subjects Commit-
tees pertaining to agriculture, environments, and
science and technology were, however, sub-
sequently set up, though they have so far re-
mained only on paper.

It was reported in September 1991 that the
Lok Sabha and Rajya Sabha Secretariats were
making a fresh attempt to resurrect the proposal
to do away with the Consultative Committees.®’
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But it again created a mild flutter in the Ministry
of Parliamentary Affairs. The lobby in the Gov-
ermnment was for continuing the system of con-
sultative committees. In their opinion the idea of
having subjects committees was sought to be
pushed by the Secretariats of the Lok Sabha and
Rajya Sabha allegedly to enlarge their sphere of
influence. This is, however, neither a valid nor a
logical argument to rebut the cogency of pro-
posal. Several veteran Members of Parliament
during the recently concluded 1991 Budget ses-
sion of Parliament underlined the need for setting
up subjects committees ensuring thereby a proper
scrutiny of the functioning of various Ministries
and Departments and accountability fixed in
case of any lapse or dereliction. But the Minister
of Parliamentary Affairs had obliquely ruled out
the setting up of subjects commitiees on the
ground that the country had given itself a *‘Par-
liamentary system of functioning’”’.

THE DECLINE OF PARLIAMENT

Speaker Balram Jakhar, delivering the
Presidential address at the conference of presid-
ing officers at Hyderabad on December 28, 1981,
described the tendency to ‘‘decry and berate’
legislatures as ‘‘dangerous.”” He said in his view
all the talk one heard of declining image of the
legislatures stemmed from insufficient apprecia-
tion of e role that belonged to the legislature in
a democratic polity. The representative institu-
tions, he added, performed a crucial role as the
central arena where all the competing forces in
the polity, ideas, ideologies and interests, were
brought face to face for organised interaction. **If
the corporate conscience of the community is to
find voice and assert itself it can be done only in
a legislature—a people’s forum, by the people’s
representatives. Who else can espouse and up-
hold the cause of the poor, downtrodden and the
defenceless,’"%®

The Parliamentary system of Government
that India deliberately adopted ensures harmoni-
ous co-operation between the executive and leg-
islative branches of government and there is no
working at cross purposes between these two
wings of government. Ministers are the heads of
the various administrative departments, and, at
the same time, they are members of the majority
party in the legislature. Being in constant touch
with the Opposition as well as in still closer
contact with the members of their own party the

67. Asreported in The Times of India, New Delhi, September 27, 1991,
68. As reported in The Times of India, New Delhi, December 29, 1981.
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ministers can feel the pulse of the legislature and

through it the pulse of the public opinion and can

thereby obtain useful criticism, in a friendly way
of their measures. The members of the legislature
can also call to the attention of the Government
any grievance felt by their constituents and secure
redress. The system, according to James Bryce,
secures ‘‘swiftness in decision and vigour in
action, and enables the Cabinet to press through
for such legislation as it thinks with the confi-
dence that its majority will support it against the
attacks of Opposition.”"%?

The essential feature of Parliamentary de-
mocracy is a certain degree of moderationamong
the political parties, or what may be described
political forbearance. The minority agrees that
the majority should govern and the majority
agrees that minority must criticise and even de-
pose the Government if it can carry with it the
majority in the legislature. The Opposition is the
prospective Government and it understands and
observes the rules of the game, as the majority
does. The Government so arranges the parlia-
mentary programme as to give the due opportu-
nity to the Opposition to discuss and criticise its
actions. The Government even becomes wiser by
that criticism and arrives at a compromise. This
is the essence of discussion and parliamentary
government succeeds par excellence in this re-
spect. The situation of ruthless opposition pre-
vails only when extremist and anti-democratic
forces gain a substantial membership in the leg-
islature which they proceed to terrorise and ridi-
cule. Parliamentary system recognises and wel-
comes differences and it provides the machinery
for their expression. But these differences must
not go so far as to make the work of Government
impossible. If such things are allowed to happen,
as they do in India, it is the end of parliamentary
democracy.

In the 1950's and early 1960's India had
the moral strength of a nation on the move.
Jawaharlal Nehru, the first Prime Minister, nur-
tured the parliamentary institutions and even his
stout critics never disputed that he made a unique
contribution towards strengthening the founda-
tions of parliamentary democracy in India **The
universal admiration Nehru commands on this
score”’ explains Atal Behari Vajpayee, ‘‘was not
because of any exceptional parliamentary skills
that he possessed; it was because of his sincere

69. Bryce, James, Modern Democracies, Vol. 1I, pp. 510-11.
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respect for Parliament and his regard for parlia-
mentary propriety and procedures.” 7 Even
when his dominance in Parliament was complete
and the House of the People was often referred
to as his ‘‘sounding board,”” Nehru sought to
carry it with him on all important matters instead
of imposing his will on it. He would neglect any
of other responsibility but not attendance in Par-
liament when it was in session. Hiren Mukherjee,
in his reminiscences, Portrait of Parliament, re-
called : **Till a few months before his death,
Jawaharlal Nehru dominated Parliament....This
was not on account of any oratory......... This was
not on account of any mastery over the intrica-
cies of procedure, which he never claimed.
Rather it was on account of innate and unfailing
respect which he had for Parliament as the symbol
of the people’s power and as good a repository
as could be devised of their collective wisdom in
our kind of society.........Respect for the House is
the foundation of good Parliamentarianism—
never to hedge or dodge, being ready to admit
errors with grace and always come out clean.”
When allegations of corruption were levelled in
Parliament against Pratap Singh Kairon or K. D.
Malviya or T. T Krishnamachari, Nehru's initial
response used to be of annoyance and anger. He
felt that the Opposition **was unjustifiably pillo-
rying colleagues of his for political gain.”” But
when the facts marshalled by Opposition mem-
bers “‘seeped home to make it evident that here
was in fact a prima facie case, Mr. Nehru did
initiate inquiries against these three. Ultimately
all three had to go.”’”! He respected the Opposi-
tion point of view on many occasions and yielded
to the criticism with grace.

Undoubtedly, Parliament’s functioning
left much to be desired even during Nehru’s time.
Nevertheless, Nehru was greatly missed within a
few years of his death. The decline of Parliament
became so pronounced by the early seventies that
the years under Nehru appeared in contrast as
Parliament’s *‘Golden period.”” The split in the
Congress and proclamation of Internal Emer-
gency in June 1975 inflicted a grievous blow to
the parliamentary institution provoking a veteran
toremark : **‘Our problem is no longer one of how
to strengthen Parliament. We have now to save
Parliament.”’

In their eamnest effort to make Parliament
a model of dynamism the Founding Fathers en-

70. **The Decline of Parliament,”* Express Magazine, [ndian Express (Sunday Edition) December 6, 1981, p. 1.

71. Ibid.
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grafted an innovation in the Constitution empow-
ering Parliament to lay down additional qualifi-
cations for becoming a member of either House
apart from being qualified to be an elector.”? This
provision according to Ambedkar, was intended
to ensure that men of better calibre than an ordi-
nary elector adorned both the Houses of Parlia-
ment. But no additional qualifications to achieve
that end have as yet been framed. Provision was
also made in Article 80 (a) for the nomination by
the President of twelve members of the Council
of States consisting of persons ‘‘having special
knowledge or practical experience’’ in respect of
such matters as literature, science, arts and social
service. This provision was intended to enable
the Government to make available to Parliament
the services of distinguished persons who were
election shy and would not like to be involved in
the rough and tumble of politics. Several eminent
men in their respective fields adorned, generally
in the first two decades the Council of States. But
since 1971, this provision has been observed
more by breach and without any respect to the
intention of the Constitution-makers. Nomina-
tions are now regarded as the choicest plums in
the basket of the ruling party to be distributed
among the faithfuls and discredited loyal par-
tymen at the polls.

By all standards it has been acknowledged
that the quality of debates in the House of the
People (Lok Sabha) as well as interventions have
gone down. One has only to recall how in the
early days of the House the debates were not only
scintillating but well-informed. This was not just
because there were giants in the House in those
days, but both on the Treasury and Opposition
benches, individual members did a lot of home-
work, prepared thoroughly before they spoke and
acquainted themselves convincingly. In fact,
many a member made his tenure in Parliament a
period of self-education, a stint for enlighten-
ment. Both among the ruling and Opposition
members of Parliament one would find self-made
specialists who took their job seriously and with
a clear sense of devotion to the national interest
asmembers of the highest legislature of the coun-
try. ;
But the quality of the membership has
deteriorated over the years. For this the leader-
ship of every political party is responsible. Party
tickets for parliamentary elections are no longer
given on considerations of merit, on the potenti-

72. Article 84 (c).
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ality of a person to develop as a serious and
dedicated member of the highest legislature of
the country, but on consideration other than™
merit. The process of selecting candidates now
is the usual routine recommendation of the State
units to be chosen finally by the central parlia-
mentary board of the party. Invariably all parties
selected their candidates on the basis of their pull
with the communal, caste and bloc votes. The
Janata Party, till its disintegration, had a fixed
quota of candidates for each of its constituent
units. In all elections since 1971, the personality
of Mrs. Indira Gandhi became the only focal point
of party propaganda. After the second split of the
Congress in 1978, the faction headed by Mrs.
Indira Gandhi became Congress (Indira) and in
the 1980 Parliamentary elections loyalty to Mrs,
Gandhi during days of her political distress was
the major criterion for selecting party candidates.
Unflinching loyalty to a person is a unique norm
for selecting party candidates and it has no par-
allel in the annals of any country with a demo-
cratic system of government. Such a criterion
produces a breed of the sycophants and not par-
liamentarians. They do not represent the people
in the national forum but a single person whose
behests they unhesitatingly obey and follow.
They, thus, sacrifice their independence of judg-
ment and narrow their horizon of approach to the
solution of ¢ national problems. Parliament is
a deliberative assembly of one nation, with one
interest, that of the whole nation. Sachchi-
dananda Sinha, Provisional Chairman of the
Constituent Assembly, quoted in his inaugural
address the words of Joseph Story :........ ‘“Repub-
lics are created —theses are the words that I
commend to you for your consideration—by the
virtue, public spirit and intelligence of citizens.
They fall when the wise are banished from the
public councils because they dare to be honest,
and the profligate are rewarded because they
flatter the people in order to betray them.”
Sachchidananda Sinha’s words have proved pro-
phetic. A decade or so back Nani A. Palkhivala
wrote that after thirty years of independence,
““Indian democracy has reached the nadir be-
cause in our average politician we have the pa-
thetic amalgam of lack of true intellect with lack
of character and lack of knowledge.”””?

Sir Ivor Jennings has succinctly analysed
the role of the Opposition in a parliamentary
system of government, The Government governs

73. **Has the Constitution Failed ?** Nani A. Palkhivala, the /llustrated Wék!y of India, Bombay, Septémber 16, 1979.
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and the Opposition criticises. *‘Failure to under-
stand this principle,’” he lamented “‘is one of the
causes of the failure of so many of the progeny
of the Mother of Parliaments and of the suppres-
sion of Parliamentary government by dictator-
ship.”” Attacks upon the Government and the
individual ministers are the functions of the Op-
position. It adopts Sir Toby’s advice ‘‘so soon
as ever thou seesthim, draw; and, as thou drawest,
swear horrible.”” That duty is the major check
which the Constitution provides upon corruption
and defective administration. It is also the means
through which individual injustices are pre-
vented. The House of Commons, Jennings points
out, “is at its best when it debates those individual
acts of oppression or bad faith which can never
be completely overcome in a system of govemn-
ment which places responsibility on such minor
officials as police officers. It is the public duty
of the Opposition to raise such questions. It is a
duty hardly less important than that of Govern-
ment.”’

The role of the Opposition which Sir Ivor
Jennings emphasises relates to a country with
two-party system as it had till recently in Britain.
However, there are still two major parties, Con-
servative and Labour, and among them the Gov-
ernment alternates one in power and the other in
Opposition. India has a multiple-party system
with only four recognised national parties and a
score of others including the regional parties.
Opposition is, therefore, a motley of groups with
no unity of purpose or ideology to hold them
together for a concerted action. Disraeli believed
that **no government can long be secure without
a formidable Opposition.”” The Opposition par-
ties and groups in India are so sharply divided
among themselves that they do not see, as they
had not seen before until 1977, any chance of
their being able to come to power in the foresee-
able future., The Janata miracle of 1977 is not
likely to repeat itself. This psychological factor
affects the thinking and strategy of the Opposi-
tion.

When the Congress was at its crest after
1971 parliamentary elections, the Party President
Dev Kanta Barooah said : “*Our country can do
without Opposition. They are irrelevant to the
history of India.’” The second part of this obser-
vation is all too sadly true in practice. In Britain,
according to the ancient theory, service in the
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House of Commons is like a jury service, not a
right but duty. In India, the politicians are driven
always by the quest of obvious authority. In a
status conscious society, as India is, politicians
are incapable to grasping that a subtle form of
power can also be exercised by those who do not
hold ministerial office. Self-seeking men of lim-
ited vision view the Opposition “‘as the refuge
for failure and the nursery of frustration. They
fail utterly to realise that those who oppose also
serve a valid purpose in a parliamentary democ-
racy.”’

The first part of Barooah’s comment is
irrelevant in the context of the parliamentary
system of government that the Constitution es-
tablishes and shall remain so as long as such a
system endures. Opposition is the life blood of
the parliamentary government. The Janata Gov-
emnment in 1977 recognised the indispensability
of the Opposition by recognising the leader of the
Opposition, Y.B. Chavan, who led the Congress
Parliamentary Party. He was paid a salary from
the exchequer and was given the status of a
Cabinet Minister. The Congress(1) ruling party
did not abandon this practice and it is weli-
trenched now. But the effectiveness of the Oppe-
sition does not exist in the midst of multitude of
Opposition parties and groups and, particularly,
when a regional party, Telugu Desam, consti-
tuted the largest Opposition group in the Eighth
House of the People (Lok Sabha). They were
strange bed fellows to combine them together. In
a vain bid to form an alternative to Congress (1)
various conclaves and conferences were con-
vened during the many years suggesting even a
confederation of the non-Congress () Opposition
parties, but insurmountable hurdles plagued
their efforts at every stage. An ‘‘Activist,”"”*
writing under the caption ‘*What must Opposi-
tion Do ? Other than Heckle the Government,”’”
suggested, inter alia, *“What we in that loosely
called collectivity, the ‘national opposition’ need
to do urgently is above all to regain our identity.
Only then can our purpose and role follow, and
only then credibility be restored, not other-
wise....Our public image is even worse....People
are not ready yet to put destinies into our hands
again.” '

An important feature of a successful par-
liamentary system is a certain degree of modera-
tion among the political parties and accordingly,

74.  Animportant leader of he Opposition ** Activist’* wrote under a pseudonym so that the propositions, he suggested, may
be considered independently of who he was and which group he belonged to.

75.  The Times of India, New Delhi, July 30, 1986.
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both the party in power and Opposition should
understand and obseive the rules of the game. A
simple practice of British politics, is, *‘If you
wish to govern, you must show yourself to be
governed.”” This rule acts as a powerful and
valuable stimulus both to the majority and the
minority. Just as the party in power must recon-
cile differences with the Opposition in order to
ensure a stable government representing public
opinion and to win approbation of the electorate
who gave them the mandate to govern, similarly,
the Opposition must remain moderate and sensi-
ble, if they are to win approval as an alternative
government. When political parties become in-
tolerant of one another and virulent in opposition
and attacks, orderly governmént cannot exist. For
the success of the Parliamentary system of gov-
ernment rational and responsible Opposition is
as necessary as the rational and tolerant majority
imbued with the sense of give and take,

That precisely does not exist in India. The
ruling party is intolerant and irrational in its
approach and the Opposition, no matter what its
label is, resorts to every trick, every method of
obstruction and filibuster. And if everything else
fails even force may be applied. It also claims its
rights to go to the streets and organise agitations
against the Government in order to achieve its
objective. What began in the sixties in the after-
math of the Sino-Indian border conflict, as out-
bursts of anger and frustration of an Opposition
then venting the national mood in Parliament, has
over the years become a recognised parliamen-
tary practice. Pran Chopra gives a graphic picture
of the functioning of the House of the People.
He writes, ‘It should make a true democrat weep
to see what happens daily on the floor of Parlia-
ment, especially the Lok Sabha. Pandemonium
has become a daily event, with members out-
shouting everyone instead of trying to outargue
anyone. Defiance of the Speaker has become a
habit with some, disregard of the rules a habit
with many. Interrupting one another is more the
rule than the exception, and the resulting din
overpowers everyone’s ability to think. 2270

But what happened in the House of the
People in a brief first session of the Seventh
House of the People shall perhaps remain un-
precedented. A group of young ruling party mem-
bers resorted to obstreperous heckling of some
of the more important Opposition members on
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practically everyday, sometimes even when the
Leader of the House was present. Not a single
senior member of the ruling party made an effort
to control their partymen. Indeed, they seemed
to offer encouragement by their own comments
about the Opposition. Frank Anthony (Nomi-
nated) had, earlier, mentioned that the House had
sometime tended to become what he called a bear
garden. ‘It has been a matter of sadness to some
of the senior members that certain members al-
most specialised in an attitude of defiance of the
chair.”’ He also stated again that *‘there might be
a tendency, because of its overwhelming
strength.”” In the Eighth House of the People the
discussion on the **Bofors Kickbacks’” issue, the
Opposition charges were sometimes explicitly
stated but were more often insinuated with a
viciousness rarely seen before. Ajoy Biswas, the
CPM member from Tripura, went down in his-
tory as one who had been suspended for the entire
session. When the Speaker asked Defence Min-
ister K.C. Pant to read the motion on the Bofors
panel, he rushed to the well of the House and
snatched the papers from him. The Eighth House
of the People truly touched its nadir in July-Au-
gust 1987.

The Council of States was seen by the
Constitution-makers as a foil to the tyranny of
the majority entrenched in the House of the Peo-
ple. The elders in the Council were expected to
bring to bear on the legislative business a measure
of detachment and freedom from partisan pas-
sion. But these expectations were soon belied.
The working of the Council of States has not been
substantially different from the Lower House.
The proceedings of the Upper House are as bois-
terous as in the Lower House. The sharp clashe
between the Chairman, who also was the Vice-
President of India, and Piloo Mody, Leader of the
Janata Party and the Leader of the House Pranab
Mukherjee, who also was the Finance Minister,
and the indecorous language used by them to-
wards the Chair, has, perhaps, not a parallel even
in the House of the People.”77

Two results flow from the above analys:s
: the apathy of the members in the transaction of
the business of Parliament and its shrivelling
sessions. Both are interconnected and impor-
tantly contribute to the decline of Parliament.
Parliament in India has its own clearly set-out
Rules of Conduct and Procedure as the Mother

76.  *‘The Twilight of Parliament," The Tribune, Chandigarh, September 8, 1978.

77.  Seeante.
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of Parliaments has May’s Parliamentary Prac-
tices. The only difference between the two is that
while working in the British Parliaments their
observance is the rule, their breach the exception.
In India, it is just the other way round. No other
Parliament has a so-called Zero-hour 7® which
begins at the end of the Question-hour. While the
Presiding-Officer is calling upon Ministers to lay
papers on the table, there may be many as two
dozen members on their feet clamouring for his
attention to make statements on matters of public
importance, special mentions, call attention mo-
tions or points of order. It is free play for all and
the rules are cast to the winds. The pleadings of
the Speaker that they should speak one by one
are of no avail. Speaker Balram Jakhar’s admis-
sion that the image of Parliament must be pro-
tected led to the thinking that Zero-hour might be
abolished. But members are not prepared to sur-
render their this cherished right of redressal of
grievances. The then Bharatiya Janata Party
President, Atal Behari Vajpayee, said at Vijay-
awada on September 13, 1982, that any attempt
to do away with the Zero-hour in Parliament
would be stoutly resisted by the Opposition. He
maintained that it was an Indian innovation
which ““would help accelerate the pace of socio-
economic transformation.””™ But no one realises
that every minute of Parliamentary gfiession is
estimated to cost the exchequer about Rs. §00.%0
Question-hour is the most effective instru-

ment in a parliamentary democracy for seeking
information from the executive. Questions asked,
oral or written, bring to light the activities of
government and subject the Government to pub-
lic scrutiny, and this is, according to Herman
, Finner, **The fundamentally characteristic way
of keeping the Cabinet painfully sensitive to
publics opinion.”’® The proceedings of each
House of Parliament in India begin with the
Question-Hour. Twenty questions are listed for
each day and it is rare that more than four are
taken up in the hour scheduled. While the ques-
tioner is putting his or her supplementaries, a
dozen or more hands are raised to catch the eye
of the Presiding Officer. There are cries from the
different corners of the House addressed to the
Speaker, ‘‘Look this side, Sir ! And this side too
! Why do you always look right or left and never

78. Seec ante.
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in the front 7’ Supplementaries usually take the
form of speeches with lots of interruptions. The
requests from the Speaker not to make speeches
but ask questions remain unheeded and his ad-
monitions go unheard. Tempers are frayed, un-
parliamentary expressions are used and ordered
to be expunged. They are expunged from the
record and banned to the Press, but hundreds of
visitors in the galleries of the House everyday
hear them and spread vastly exaggerated ac-
counts of what transpired in the House. It lowers
in the public eye the dignity and prestige of
Parliament and, ipso facto, of the representatives
whom they had elected.

Equally disquieting are the twin tendencies
of absenteeism and thin attendance. ‘‘Sometimes
just five members conduct the business’, H. V.
Kamath observed in March 1979 while a Busi-
ness Advisory Committee Report was beeing
discussed. ‘*Heaven help us for democracy can-
not go on at this rate,”” he commented with
feeling. Professor P. G. Mavalankar had in that
same discussion explained ‘‘quite a large number
of our friends’’ come only when they had to speak
in a discussion. ‘‘They then attend, speak and go
away.”” He added “*I suppose all of us ought to
take things seriously.......It is only a microscopic
minority who take Parliament seriously and who
sit in the House from say, 10.30 a.m. to 6.30
p.m.”” The Minister of Parliamentary Affairs
agreed with this. He said, *‘I agree there are
Hon’ble members who sit through in the House
and there are others who come, sit for some time,
and then go away.’” This was, he added, ** a
question which should be posed to the conscience
ofall members.”” A House of People (Lok Sabha)
bulletin had in March 1979 suggested, citing
previous ruling of the Speakers, that it was a
breach of Parliamentary etiquette and a discour-
tesy to the House for members to come in only
tomake a speech and go away, and it had no effect
at all on the Honourable Members.

This casual attitude of members towards
the proceedings of Parliament is embarrassing to
the Government and so often Ordinary Bills and
even Constitution Bills had collapsed. The 46th
Amendment Bill collapsed because a large num-
ber of members belonging to the ruling party had
been in Parliament at the time of the division, but

79.  Asreported in The Hindustan Times, New Delhi, September 14, 1982,

80.  This was revealed by Shyam Lal Yadav, Deputy Chairman of the Council of States (Rajya Sabha) in his Key -ie address
on **Question hour : how to make it more effective.”’ As reported in The Times of India, New Delhi, January 23, 1293,

81. Finer, Herman, Government of Greater European Powers, p. 162.
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not in the House. The 47th Amendment Bill faced
the same fate as befell the 46th. The First, Sev-
enth, the Seventeenth and Nineteenth Constitu-
tion Amendment Bills had earlier fallen through
for want of the prescribed majority.

Even during the discussion on the Punjab
crisis, a crucial issue agitating the nation and on
the resolution of which depended the unity of the
country, there was perceptibly high rate of ab-
sence when the Home Minister spoke. If the
House was notadjourned it was not because more
than the requisite number of 55 members was
present 2 but the Speaker who alone has to decide
on the quorum thought it discreet not to press for
it. 83 The Postal Amendment Bill, which sought
to reduce one of the vital fundamental rights
conferred on a citizen by Article 19 of the Con-
stitution, was passed when only 20 members
were present in the House. In ease the President
had assented to this bill, it would not have been
a legally enacted measure and its validity was
liable to be challenged in a court of law on that
@ground. During the debate on the President’s
address (1987)—the major debate which is gen-
erally taken up first during the budget session—
one could see a lack of quorum, though this
embarrassment was.ignored,

This is not a recent development. This
irresponsible absenteeism has been increasing
over the years and there are absolutely no extenu-
ating circumstances in defence of this conduct of
the members of Parliament. They are paid fairly
well and their perks are considerable. They are
extremely touchy about their privileges, perqui-
sites and other trappings that go with their high
status and they can be pugnacious in defence of
these. But their attitude towards the rightful role
that the great institution of Parliament must play
has become despairingly cynical. They do not
seem to bother even if the august House does not
meet. This, unfortunately, is true as most of the
Treasury benches, enjoying even a virtual four-
fifths majority, as of disparate Opposition
groups. Otherwise, a vigilant Opposition could
have easily embarrassed the complacent, indo-
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lent and disorganised ruling party by mustering
quorum of its own and the most controversial
Postal Amendment Bill would have foundered
on the floor of the House of the People. 8

When the guillotine was applied in the
House of the People (Lok Sabha) debate on
budgetary demands for Ministries and Depart-
ments, the executive was allowed to get away
with the authority to spend during 1987-88 more
than Rs. 21,000 crores without Parliamentary
scrutiny. It was then a record, for the demands of
as many as 20 Ministries and four Departments,
including Industry, Commerce, Planning and
Programme Implementation, Textiles, Food and
Civil Supplies, Steel and Mines, Surface Trans-
port, Tourism and Health and the entire range of
science subjects consisting of Atomic Energy,
Space, Ocean Development and electronics,
could not get a chance to be considered. The
number of Ministries whose demands the House
was able to discuss in some detail were just 10
and it might have been even less, had not the time
for putting an end to all discussions on demands
been extended by two sittings. During the Budget
session in 1986, the House discussed at length
the demands for 11 Ministries and five Depart-
ments. The previous year (1985), the figure was
15 Ministries and five Department. In 1991 the
guillotine cut short the debate on the demands for
grants of various Ministries except five Minis-
tries. This was claimed as an improvement on the
Lok Sabha’s performance in 1990 when it had
adetailed examination on the functioning of only
four Ministries. In 1992 demands of seven Min-
isters could be discussed and 35 guillotined in-
volving demands totalling Rs. 233, 398 crores.
This sorry state of affairs continues unabated year
after year.

It is hardly a happy development that the
number of Ministries and Departments whose
budgetary demands the House of the People is
able to discuss in details keeps dwindling.
Speaker Balram Jakhar was himself exercised
over this development not long ago and spoke
more than once of the need to ensure genuine

82.  Article 100 (3) of the Constitution provides that the quorum to constitute a meeting of either House shall be one-tenth

of the total number of the members of the House.

83.  Article 100(4) states that if there is no quorum, it shall be the duty of the Chairman or Speaker or person acting as such
to adjourn the House or to suspend the meeting until there is a quorum.

84. The Congress (I) Parliamentary managers took a serious view of the large-scale absence of party members. In what is
described as a strong plea for taking Parliament seriously, the Minister of Parliamentary Affairs (H.K L. Bhagat)-vrote
to all party members (March 1987) to guard against absenteeism, The letter was supplemented by verbal exhortations.
It had been suggested that the members should not leave Delhi during the session without informing party whips and
that too if they had pressing reasons. While in Delhi, they should make it a point to be present in the House. If that was
not possible, they should be in Parliament House to be able to respond to the quorum bell. The conveners of the State
Committees were urged not only to ensure that the members from their respective States attend, but also in monitoring

the response to his exhortations,
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parliamentary scrutiny of the Budget through -

Standing Committees.

S. N. Mishra, a senior Janata Member of
Parliament, complained in the 1979 Budget Ses-
sion of the House of the People that duration of
Parliament’s sessions has of late been shrinking.
He also complained that of the available time
too little is being devoted to budgetary control
and policy debates and too much to other less
consequential matters. The Leader of the Oppo-
sition, C. M. Stephen (Congress I) supported
Mishra, Ata] Behari Vajpayee also complained
of shrivelling sessions of Parliament. A resolu-
tion passed at the instance of the General Pur-
poses Committee of Parliament in 1955, laid
down criteria for the duration of sessions. By and
large these recommendations were followed until
1980. As against an average of 25 weeks per year
in earlier days, it only met for 19 weeks in 1980
and 21 weeks in 1981. By itself, this curtail-
ment in the duration of Parliament’s sessions,”’
says Atal Behari Vajpayee,'*would seem a minor
matter. But in actual fact, it is symptomatic of the
present Government’s allergy to parliamentary
accountability, bordering on contempt for the
institution and a desire to limit its role.”’ % But
will extension in the duration of Parliament serve
any useful purpose in the presence ofabsenteeism
and thinness in attendance except a 10l1®n the
exchequer ?
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CHAPTER XI

The Supreme Court

Constitution of the Supreme Court

The Constitution provided for the estab-
lishment of a Supreme Court of India consisting
of a Chief Justice and until Parliament by law
provided a larger number, not less than seven
Judges. The Supreme Court (Number of Judges)
Act, 1956, raised the maximum number of Judges
to ten and this number was again raised in 1960
to fourteen including the Chief Justice. The Su-
preme Court (Number of Judges) Amendment
Act, 1977, provided that the maximum number
of Judges, excluding the Chief Justice, shall be
17. It has since been increased to 26.

There is no minimum number of Judges
fixed by the Constitution, except for the provision
in Article 145 relating to Rules of Court. Clause
(3) of this Article provides that the minimum
number of Judges who are to sit for the purpose
of deciding any case involving a substantial ques-
tion of law and to the interpretation of the Con-
stitution or for the purpose of hearing any refer-
ence under Article 143, advisory jurisdiction of
the Court, shall be five. The Constitution (Forty-
second Amendment) Act, 1976, inserted a new
Article 144A which provided that the minimum
number of Judges constituting the Bench for
disposal of questions relating to the constitutional
validity of laws would be seven. But the Consti-
tution (Forty-third Amendment) Act, 1977, omit-
ted Article 144A thereby restoring the original
position. Article 145 (2) empowers the Supreme
Court, with the approval of the President, to make
rules, subject to the number of five Judges con-
stituting a Constitutional Bench, the minimum
number of Judges who are to sit for any purpose,
and may provide for the powers of single Judges
and Division Courts. Rules of the Supreme Court
provide that subject to other provisions of these
rules, every cause, appeal or matter shall be heard
by a Bencih .cnsisting of not less than-three
Judges nominated by the Chief Justice,

If at any time there is no quorum of Judges
available to continue or held any session of the
Supreme Court, the Chief Justice of India, may,

with the previous consent of the President 2nd
after consultation with the Chief Justice of the
High Court concerned, request a Judge of the
High Court, qualified to be a Judge of the Su-
preme Court, to attend the sittings of the Court
as an ad hoc judge for such period as may be
necessary. He shall remain a High Court Judge
and his duties at the Supreme Court are addi-
tional, but during his attendance at the Supreme
Court he has all the jurisdiction, powers and
privileges of a Supreme Court Judge.

The Constitution also provides that the
Chief Justice of India may at any time, with the
previous consent of the President, request any
person who has held the office of a judge of the
Supreme Court or of the Federal Court or who
has held the office ofa Judge ofa High Court and
is duly qualified for appointment as a Judge of
the Supreme Court! to sit and act as a Judge of
the Supreme Court. While so sitting and acting
he is entitled to such allowances as the President
may by order determine and has all the jurisdic-
tion, power and privileges of a Judge of the
Supreme Court, *“‘but shall not otherwise be
deemed to be, a Judge of that Court.” It is im-
portant to note that while absence of a quorum of
the permanent Judges of the Supreme Court is a
condition for the appointment of an ad hoc
Judge, there is such condition when a retired
Judge of the Supreme or Federal Court ora person
who held the office of a Judge of a High Court is
requested to sit and act as a Judge of the Supreme
Court. He may be asked to sit and act at any time
by the Chief Justice with the previous consent of
the President.

A person to be appointed a Judge of the
Supreme Court must be a citizen of India and has
been a Judge of one or more High Courts for five
successive years or an advocate of one or more
High Courts for ten successive years or is, in the
opinion of the President, an eminent jurist. Every
Judge of the Supreme Court is appointed by the
President by warrant under his hand and seal after
consultation with such of the Judges-of the Su-

1. Inserted by the Constitution (Fifteenth Amendment) Act, 1963,
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preme Court and of the High Courts as the Presi- -

dent may deem necessary for such a purpose, but
the Chief Justice of India must always be con-
sulted.? A Judge holds office until he attains the
age of sixty-five years.? He may, by writing under
his hand addressed to the President, resign his
office.? He is also liable to be removed from his
office by an order of the President afteran address
by each House of Parliament supported by a
majority of the total membership of that House
and by a majority of not less than two-thirds of
the members of that House present and voting has
been presented to the President in the same ses-
sion for such removal on the ground of proved
misbehavior or incapacity.® Parliament may
regulate by law the procedure for the presentation
of the address and for the investigation or proof
of the misbehavior or incapacity of a Judge. No
person who has held office of a Judge of the
Supreme Court shall plead or act in any court or
before any authority within the territory of India
after retirement or resignation or removal from
office. Before entering upon his office a Judge
makes and subscribes before the President or
some other person appointed in that behalf by
him an oath or affirmation that he shall to the
best of his ability, knowledge and judgment per-
form the duties of his office without fear or
favour, affection or ill will and that he@vill uphold
the Constitution and the laws.
Appointment of Chief Justice

The appointment of AN. Ray, a sitting
Judge of the Supreme Court, as Chief Justice of
India, on the retirement of S.M. Sikri in April
1973, in supersession of three others,® who were
senior to him on the Bench, precipitated an un-
precedented situation in the history of the Judi-
ciary in India. The three Judges whose claims to
the office of the Chief Justice were overlooked

[2%)
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resigned. In Parliament and elsewhere, there was
asharp reaction to the ajipointment of Justice Ray
with accusations of political motivation behind
it. The Supreme Court Bar Association as also
the Bar Associations of High Courts in all the
States, barring a sprinkling of individual mem-
bers, passed resolutions protesting against the
action of the Union Government. The resentment
was more bitter when Justice M.H. Beg super-
seded Justice H.R. Khanna early in 1977.

Article 124(2) provides for the appoint-
ment of Judges of the Supreme Court by the
President after consultation with the Chief Jus-
tice of India and such of the Judges of the Su-
preme Court and High Courts in the States as he
may deem necessary. But no such provision ex-
ists in the matter of appointment of a Chief
Justice. Hitherto the practice was to appoint the
seniormost Judge of the Supreme Court as Chief
Justice in consultation with the retiring Chief
Justice. In the appointment of Justice Ray this
practice was not followed and the retiring Chief
Justice,-S. M. Sikri, was never consulted at any
stage. Chief Justice Sikri came to know of the
appointment, as he said in a statement, only
through the news broadcast by the All India
Radio, Delhi station.” A point of law was raised
in the Delhi High Court in respect of Ray’s
appointment. The petitioner prayed for a writ of
quo warranto against the Chief Justice of India
on the ground that the appointment of Justice Ray
was in violation of Article 124 (2) as the manda-
tory consultation was not made and as the rule of
seniority, which inheres in that Article, was not
followed and that the appointment made was
mala fide. By the time the writ petition was filed
the Judges who had been superseded resigned and
the petition was rejected.

The Law Commission, chaired by M. C.
Setalvad and containing such distinguished

The Chief Justice of India, Y. V. Chandrachud, expressed the opinion that the prevailing system ol appointment of Judges

deserved a **decent burial.”" He suggested that the resporsibility of recommending names for appointments that at present
rested exclusively on the discretion of the Chiel Justice, be entrusied 1o a body which may include three Judges, two
members of the bar, two representatives of the Government, and two nominees of the Opposition. The idea was to make
merit a critical criterion by making the selection process an open one. Justice P.N. Bhagwat, 100, felt that the existing
constitutional provisions were not adequate. Instead, there should be a collegium to make recommendations. He did not
spell out its composition. But a commitice on the reforms of the Indian legal system, atthe conference organised by the
Indian Law Institute under the chairmanship of Soli Scrabjee, suggested setting up a collegium comprising the Chief
Justice of India and three seniormost Judges should decide upon the appointment of Judges and the decision of the
collegium should be submitted to the President and it must be binding on the Government of India.

3. The Constitution (Fifteenth Amendment) Act, 1963, inserted clause (2A) in Article 124 providing that the age of a Judge
of the Supreme Court shall be determined by such authority and in such manner as Parliament may by law provide.

4. Justice Baharul [slam resigned in January 1983 in order to contest a House of the People seat in Assam due to be held

in mid-February 1983,

Article 124(4).

Justices J.M. Shelat, K.S. Hegde and A.N. Grover.
The Tribune, Chandigarh, April 29, 1973.

5.0 kA



The Supreme Court

members as G. S. Pathak, S. M. Sikr, M. C.
Chagla, N. A. Palkhivala, had urged in 1958 that
succession of an office of this character (Chief
Justice) should not be *“‘regulated by mere sen-
iority.”” The Commission emphasized the point
that a successful Chief Justice needed qualities
of leadership and administrative ability not ex-
pected of his associates, however erudite and
senior in their tenure in the Court. They even
made a special plea for youth “‘carrying a fresh-
ness and vigour of mind which have their advan-
tages as maturity and experience flowing from
age.”’ They suggested the possibility of taking a
person from ‘“‘outside;”’ preferably from the
Chief Justices of the various High Courts or
outstanding Judges of such Courts. The Commis-
sion observed, ‘It is therefore necessary to set a
healthy convention that appointment to the office
of the Chief Justice rests on special consideration,
and does not as a matter of course go to the
seniormost puisne Judge.”” The Study Team of
the Administrative Reforms Commission, whose
Chairman C.D. Deshmukh was, recognised this
point and recommended that ‘‘seniority-based
elevations resulting in markedly short tenures,”
as in the case of the Chief Justice, should be
altered.

At 61, Justice Ray had a term close to four
years in contrast to weeks and months which
Justice Shelat and Hegde could look forward to
if they had been appointed in succession accord-
ing to the convention of seniority while the third
of the superseded Judges, A. N. Grover, would
had enjoyed a longer tenure than Justice Ray if
he had been selected. The Government, once it
decided to break the sequence of seniority, prob-
ably decided to go in for what it considered to be
the most suitable choice.

The seniority convention has not been fol-
lowed in the appointment of Chief Justices of
High Courts or to elevation from High Courts to
the Supreme Court.® The seniority rule in the
appointment of the Chief Justice of India has,
therefore, no legal basis. But it is fair enough to
question the timing of the Government’s decision
to break with the convention and practice of all
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these years. Although the Government had ac-
cepted the Law Commission’s recommendations
in 1960, it had not felt it necessary to put the same
in effect until April 1973, except in the appoint-
ment of P. B. Gajendragadkar as Chief Justice
under more extenuating circumstances, Nowhere
is a convention so suddenly thrown to the winds,
remarked Justice M. Hidayatullah, *‘immedi-
ately after the delivery of the judgment.”” Shelat,
Hegde and Grover were members of the thirteen-
member Constitution Bench which heard the
Kesavananda Bharati case and delivered the
judgment on April 24, 1973. The intentions of
the Government became suspect and a wild cry
went around the country that the Government
was penalising the Judges for their independence
and impartiality.

A public controversy on the appointment
of the Chief Justice again started much earlier to
theretirement of M. H. Beg on February 22, 1978.
The two seniormost Judges were Y.N. Chandra-
chud and P. N. Bhagawati. Fifty-two public men
and advocates in Bombay®issued on January 6,
1978 a memorandum questioning the desirability
of the Union Government appointing either Jus-
tice Y.V. Chandrachud or Justice P. N. Bhagwati
as the Chief Justice of India on the ground that
in their view they did not qualify for this office
of the highest importance, because both had de-
cided against the citizen and in favour of the State
in the Habeas Corpus case during the Emer-
gency.""1?

In a separate Press statement, M.C. Chagla
too argued against the appointment of Justice
Chandrachud because of his ““misdeed’’ during
the emergency which *‘is a very grave one”’
because he held in the Habeas Corpus case along
with his three other colleagues and against the
emphatic opinion of his senior colleague, Mr.
Justice H. R. Khanna and nine High Courts, that,
by reason of the Presidential decree suspending
Article 21, no one had the right to move Courts
for a writ of habeas corpus against his order of
detention, however illegal, unjustified or mala
fide the order might have been. He appealed even
to Jayaprakash Narayan ‘‘to raise his voice

8. AN. Grover was appointed to the Supreme Court in 1968 when two other Judges, including the Chief Justice, were
senior to him in the Punjab and Haryana High Court. Ranjit Singh Sarkaria of the same Court was elevated to the Supreme
Court Bench leaving behind many Judges, including the Chief Justice, senior to him. J.R. Madholkar, a Bombay High
Court Judge, was appointed Supreme Court Judge in 1960 superseding all the Chief Justices of High.Courts in India, as
his position amongst permanent judges of the various High Courts was at No. 7. A.N. Ray came 1o the Supreme Court
superseding many judges of the West Bengal High Court,

9. Among the signatories were S.M. Joshi, A.D. Gorwala, Mrs. Durga Bhagwat, Marathi Writer, A.I. Samson, a retired

i Judge, Ram Jethmalani, Iqbal Chagla. A.G. Noorani, Anil Diwan, S.K. Mukherji and R. Mathalone.
10. =~ As reproduced in The Times of India, New Delhi, January 7, 1978.
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against what might be considered as a national
disgrace and I also appeal to our Prime Minister
(Morarji Desai) to intervene and not to permit
this appointment to be made which is contrary to
the highest standards of judicial office.”’!' But
the Government appointed Justice Y.V. Chan-
drachud to succeed Justice M. H. Beg as Chief
Justice of India and upheld the principle of sen-
iority. In pursuance of this principle P. N. Bhag-
wati succeeded Chandrachud and R. S. Pathak
succeeded Bhagwati on his retirement on Decem-
ber31, 1986. Ranganath Mishra succeeded Chief
Justice Pathak and K.N. Singh succeeded Mishra.
K. N. Singh had a tenure of just two weeks. He
was succeeded by Chief Justice M. H. Kania.

The Law Commission’s 80th Report on
*‘the appointment of Judges’’ was presented to
the Council of States on January 28, 1980. The
Report was prepared by its former Chairman,
Justice H. R. Khanna.!? It recommended that the
principle of seniority should be strictly followed
by the Government in the appointment of the
Chief Justice of the Supreme Court. The Com-
mission said that departure from this principle in
the past had aroused controversy and affected the
image of the office of the Chief Justice. It was
observed that “*The vesting of unbridled power
in the executive to depart from this principle may
be absurd.” The Commissiqy suggested that, if
at all, the Government proposes to depart from
this principle of seniority, the matter should be
referred to a panel consisting of all the siting
Judges of the Supreme Court. In case of differ-
ence of opinion, the decision of the majority view
would prevail.

As for the other Judges of the Supreme
Court, the report suggested that the Chief Justice
of India should consult two of his seniormost
colleagues before recommending a name. His
recommendation to the President should repro-
duce the views of each of them. Any recommen-
dation of the Chief Justice which carried the
concurrence of his two seniormost colleagues
should normally be accepted. The Commission
also suggested that *‘no one should be appointed
to the Supreme Court as Judge unless for a period
of not less than seven years he has snapped all
affiliations with political parties and unless dur-
ing the preceding period of seven years he has

1. Ibid.

The Government of the Indian Republic

distinguished himself for his independence, dis-
passionate approach and freedom from political
prejudices, bias or leaning.”’ Merit alone should
be the consideration for the appointment of
Judges and no consideration should be shown to
the fact that certain minorities are not too well
represented on the Bench. Even where regard is
to be had for representation of different regions,
the best person from the region should be ap-
pointed.
Independence of the Judiciary

The members of the Constituent Assembly
envisaged the judiciary as a bastion of rights and
justice and in their efforts to achieve this ideal
they were careful to keep it out of politics. How
was politics to be kept out of the Courts ? **The
Assembly’s answer’’, as Granville Austin says,
*‘was to strengthen the walls of the fortress with
constitutional provisions.’’!? The suggestions of
the Sapru Committee were their guide in this
respect. The Committee had recommended that
Judges of the Supreme Court should be appointed
by the Head of the State in consultation with the
ChiefJustice of India and they should be removed
from office on grounds of misbehavior or infir-
mity of the mind by the Head of the State with
the concurrence of a special tribunal.'* The sala-
ries of the judges and their strength was to be
fixed by the constitution and would be neither
varied to a Judge's advantage or disadvantage
without the sanction of the Head of the State and
the recommendation of the Supreme Court and
the Government. The Committee, however, re-
jected the idea of an address by Parliament, which
was used in England for the removal of judges
because it did not consider it right and proper that
judge’s conduct should form the subject of dis-
cussion in the heated atmosphere of a political
Assembly.”" !5

The members of the 4d Hoc Committee on
the Supreme Court appointed by the Constituent
Assembly, took a somewhatdifferent view of
these matters, but the Assembly ultimately
framed provisions closer to those of the Sapru
Committee. In the matter of the Appointment of
the judges the Ad Hoc Committee sought greater
safeguards and declared that it would not be
‘‘expedient’’ to leave their appointments *‘to the
unfettered discretion of the President of the Un-

12. Besides Justice Khanna, the other signatories to the Report were S.M. Shankar, T.S. Krishnamurthy Iyer and P.M. Bakshi.
13. Granville Austin, The Indian Constitution : Cornerstone of a Nation, pp. 175-76.

14.  Sapru Report, clause 13, pp. xi-xii.
15. [Ibid, para 226,198.
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jon.”” The Committee suggested that the Presi-
dent should nominate puisne Judges with the
concurrence of the Chief Justice, and this nomi-
nation would then be subject to confirmation by
a panel composed of Chief Justices of High
Courts, some members of both Houses of Parlia-
ment, and the law officers of the Union. In the
alternative, the panel of ChiefJustices of the High
Courts should submit three names to the Presi-
dent who would choose one of them with the
concurrence of the Chief Justice of India.'®

The Union Constitution Committee agreed
with the suggestion of the Ad Hoc Committee
that the salaries, allowances, etc., of the Judges
should not be included in the Constitution, but
did not accept the suggestions for the selection
of Judges. Instead, returning to the method of the
Sapru Report, it recommended that Judges be
appointed by the President in consultation with
the Chief Justice and such other Judges of the
Supreme or High Courts as might be necessary.!
The Constituent Assembly accepted this recom-
mendation with little debate and this provision
ulflmately became part of the constitution.'® But
there was a sharp divergence of opinion on the
removal of the Judges. Alladi Krishnaswami
Ayyar proposed that Judges should be removed
by the President for incapacity or proved misbe-
haviour on an address by both Houses of Parlia-
ment. It was opposed by M. A. Ayyangar. He
proposed that they should be removed by a spe-
cial tribunal consisting of sitting and former Su-
preme and High Court Judges.'® The Constituent
Assembly adopted Ayyar's amendment and fi-
nally it became Article 124 (4) of the Constitu-
tion. Ayyar also defended the exclusion from the
Constitution laying down the salaries of Judges.
He believed that * from the very nature of things™’
all such provisions could not be included in the
Constitution, which should embody only the
“‘main heads™’. It should be left, he maintained,
for a ‘*Judicature Act to be passed by the Assem-
bly to implement the powers that are conferred
under the Constitution.”**® The Drafting Com-
mittee did not agree with Ayyar on this point.

The Drafting Committee framed nearly all
the judicial provisions in its meetings from De-
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cember 10 to 17, 1947. The Committee set the
number of Judges at seven, subject to change by
Parliament, and they retired on attaining the age
of sixty years. Their qualifications were also laid
down and the procedure for removal from office
was stiffened by requiring the address of Parlia-
ment passed in each House by a majority of total
membership of that House and two-thirds major-
ity of the members of that House present and
voting. The judges were debarred from practising
at the Bar after retirement. Their salaries, allow-
ances, leave and pensions were to be determined
by Parliament and until it did so they were to be
as laid down in a Schedule to the Draft Consti-
tution. But none of the rights and privileges of a
Judge could be varied to a Judge’s disadvantage
during his tenure of office.

The Constituent Assembly undertook de-
tailed consideration of the judicial provisions of
the Draft Constitution on May 24, 1949. The
appointment of the Judges still remained a matter
of concern and one of the Assembly members, S.
L. Saxena, suggested that their appointments
should be confirmed by two-thirds of the mem-
bers of both the Houses of Parliament so that their
independence may not be *‘compromised.”” 2!
But Ambedkar did not agree. He defended the
draft proviso which was finally adopted. 22 The
matter of salaries, allowances, etc., of the Judges
was another point of keen discussion. The ulti-
mate decision in this respect was taken by the
Cabinet and approved by the Assembly. Patel
circulated a secret note on May 31, 1949 in the
Cabinet. It recapitulated the previous discussions
on this point and noted that in the light of these
discussions and the views of Chief Justice and
the Prime Minister, he had agreed that in order
to have ‘‘a first rate Judiciary in India’’ the
salaries of the Judges should be fixed in the
Constitution in order to attract **first rate men to
accept these appointments.”” The note also listed
the salaries and allowances considered to be
necessary to achieve the goal of ‘“‘a first rate
judiciary in India.”"??

Ambedkar, accordmgly, moved onJuly 30
1948 a new Article 104 in the Draft Constitution
that Judges should be paid the salaries specified

“16. Ad Hoc Committee Report, para 15-16; Reports. First Series, p. 66.
© 17.  Minutes of the meeting of the Union Constitution Committee, June 11, 1947. Reports, First Series, p. 57.

18.  Article 124 (2).

19.  Minutes of the meeting of the Union Constitution Commitiee. Reports, First Series. p. 895. Removal by a tribunal hid

B.N. Rau's support also.
20.  Ibid, p. 890.
21.  Constituent Assembly Debates, Vol. VII, p. 231,
22, Ibid, p. 258.

23. Refer to Granville Austin, The Indian Constitution : Cornerstone of a Nation, pp. 182-83.
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in the Second Schedule, but their privileges and

allowances should be determined by Parliament
and until Parliament decided on them, they
should be specified in the Schedule. The Assem-
bly adopted the new provision after a inconse-
quential debate.2* Thus, the Constitution guaran-
tees to the Judges of the Supreme Court both
security of service and emoluments. These pro-
visions are intended to make the Judiciary inde-
pendent, impartial, incorruptible, and having the
courage and conviction to do the right as defined
by law.

There is, however, a lacuna in the system
which impairs the guarantee of judicial inde-
pendence of the Supreme Court Judges. Judges
are permitted after their retirement or resignation
chamber practice, which involved advisory
work. The Law Commission deplored this con-
cession and pointed out its repercussions. ‘*The
possibility of their being able to advise rich cli-
ents,”” the Report of the Commission szid, ‘‘after
their retirement may tend to affect their inde-
pendence on the Bench. In any event, if judges
are to be permitted to practise by giving advice
after retirement, the public would be apt to think
that in dealing with the cases of such litigants
whom they may hope after retirement to be asked
to advise, the judges LR not act impartially.”

Strictly speaking, M. Hidaytullah, a former
Chief Justice of India, should not have accepted
the post of the Vice-President. Nor P. N. Bha-
gawti would have agreed to his name to be pro-
posed by the Opposition as one of consensus
candidates for the post of the eighth Vice-Presi-
dent. Not long ago a report circulated that another
former Chief Justice of India might be appointed
ambassador to the United States. The number of
retired Judges of the Supreme Court heading
Commissions appointed by the Government of
India and State Governments are innumerable to
count and it looks as if Judges increasingly feel
no compulsion in accepting assignments from the
Government. Such appointments always give a
feeling that some of the Judges want to stay on
the right side of the Executive to have ‘‘some-
thing good'’ waiting for them in their days of
retirement. People’s confidence in the Judiciary
is, consequently shaken.

Independence of judiciary militates against
any commitment of Judges except to the Consti-
tution and laws. It entails keeping the scales even
in any dispute between the rich and the poor, the

24. Constituent Assembly Debates, Vol. 1X, pp. 10-13.
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mighty and the weak, the State and the citizen. It
calls for administration of justice without fear or
favour. Such independence, postulates freedom
from bias and refusal to get aligned to any party.
A court room, says H. R. Khanna, a former
Supreme Court Judge, ‘*is not a pulpit nora place
for crusades in the robe of judges to propagate
their favourite ideologies. Persons aligned with
any political party or committed to some particu-
lar economic ideology cannot bring to bear a
dispassionate approach to their task of deciding
cases.”” He further adds a judge under ‘‘the
scheme of our Constitution must be independent
and impartial. He cannot, in order to be true to
his office, worship simultaneously at two
shrines—the shrine of justice and the shrine of his
favourite political and economic ideology.”

JURISDICTION OF THE COURT

General Provisions

The powers and functions of the Supreme
Court are reflected in its jurisdiction. The Con-
stitution vests the Supreme Court with original
and appellate jurisdiction. The original jurisdic-
tion mainly extends to matters regarding the in-
terpretation of the provisions of the Constitution
which arise between the Union and the States and
the States inter se. The original jurisdiction also
extends to issuing orders in the nature of writs
for the enforcement of Fundamental Rights. The
Constitution (Forty-second Amendment) Act,
1976, inserted a new Article 131A vesting in the
Supreme Court the exclusive jurisdiction in re-
gard to questions as to the constitutional validity
of the central laws. The Constitution (Forty-
fourth Amendment) Act, 1978, however, re-
pealed Article 131 A.

The appellate jurisdiction of the Supreme
Court extends to all matters from the High Courts
in the States as well as from other specified
tribunals. The Supreme Court may also grant
special leave to appeal from any judgment, de-
cree or final order of a High Court if it is satisfied
that the case involves a substantial question of
law as to the interpretation of the Constitution.

There are some general provisions in the
Constitution which sufficiently widen the scope
of the Supreme Court’s jurisdiction. The Su-
preme Court is declared to be a Court of record
and has all the powers of such a Court including
the power to punish for contempt of itself. A
Court of record is a court whose acts and pro-
ceedings are enrolled for perpetual memory and
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testimony. These records are of such high and
super-eminent authority that their truth is not to
be called in question in any court, though the
Court of Record itself may amend clerical slips
and errors. A Court of Record has the power to
fine and imprison for contempt of its authority
and the Constitution expressly provides for it.23
The President may consult the Supreme Court if
at any time it appears to him that a question of
law, or fact, has arisen or is likely to arise, which
is of such a nature and of such importance that it
is expedient to obtain an opinion upon it.

The Constitution provides for the enlarge-
ment of the jurisdiction of the Supreme Court by
the law of Parliament with respect to any matters
in the Union List.?® The Government of India
and the Government of a State may confer by
special agreement and if Parliament makes law
to that effect, on the Supreme Court jurisdiction
and power with respect to any matter within their
common competence.?” Such an enlargement of
jurisdiction may be in respect of the original or
appellate jurisdiction of the Supref@e Court.

Parliament may by law confer on the Su-
preme Court power to issue directions, orders or
writs, including writs in the nature of habeas
corpus, mandamus, prohibition, guo warranto
and certiorari, or any of them, for any purpose
other than enforcement of Fundamental Rights.28
While the power of the Supreme Court to issue
directions, orders or writs for the enforcement of
Fundamental Rights is conferred by the Consti-
tution itself and is guaranteed by it, the power of
the Supreme Court to issue directions, orders or
writs for any other purpose depends on the Act
of Parliament.

The Constitution (Forty-second Amend-
ment) Act, 1976, inserted a new Article 139A
providing that the Supreme Court may on an
application made by the Attorney-General trans-
fer to itself cases involving the same or substan-
tially the same questions of law pending before
the Supreme Court or a High Court or before two
ormore High Courts and dispose of all such cases.
The Constitution (Forty-fourth Amendment) Act
1978, enlarged the scope of such transfer of cases
by substituting a new clause (1) to article 139A
and also adding a Proviso thereto. Article
139A(1) now provides that the Supreme Court

25,  Article 129,

26,  Article 138(1).
27, Article 138 (2).
28.  Article 139.
29. Article 140,
30.  Article 145 (1).
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may, if it is satisfied, on its own motion or on
application made by the Attorney-General of
India or by a party to any such case that cases
involving the same or substantially the same
questions of law are pending before it and one or
more High Courts or before two or more High
Courts and that such questions are substantial
questions of general importance, withdraw the
case or cases pending before the High Court or
High Courts and dispose ofall these cases itsclf;
provided that the Supreme Court may after de-
termining the said question of law return any case
so withdrawn to the concerned High Court to-
gether with copy of its judgment and the High
Court shall proceed to dispose of the case in
conformity with such judgment.

The Constitution (Forty-fourth Amend-
ment) Act, 1978 retained Clause 2 of Article
139A as provided in the Forty-secend Amend-
ment. It provides that the Supreme Court may, if
itdeems expedient soto do for the ends of justice,
transfer any case, appeal or other proceedings
pending before any High Court to any other High
Court.

Parliament may by law make provision for
conferring on the Supreme Court such ancillary
powers, not in- consistent with any of the provi-
sions of the Constitution, as may appear to be
necessary or desirable for the purpose of enabling
the Court more effectively to exercise the juris-
diction conferred upon it by the Constitution.?®
Accordingly, Parliament has by the Code of
Criminal Procedure (Amendment) Act, 1952,
empowered the Supreme Court to transfer a
criminal case or appea! from one High Court to
another.

In recent times, the Supreme Court has
assumed an important role in the field of public
interest litigation and in the words of Chief Jus-
tice Y.V. Chandrachud the Court has become *‘a
bulwark against all assumption and exercise of
excessive powers'’ in cases like the Bhagalpur
blindings, the flesh trade, detention of children
and eviction of pavement dwellers.

Finally, the Supreme Court, subject to the
provisions of any law made by Parliament and
with the approval of the Presidert, may make
rules for regulating generally the practice and
procedure of the Court.*® In pursuance of this



244

provision, the Supreme Court has made the Su-
preme Court Rules, 1950. -

Original Jurisdiction

In a federal polity the powers between the
Union and the State Governments are delimited
and demarcated and, accordingly, it necessitates
the presence of an independent judicial authority
empowered to interpret the Constitution and
secure the rights of the federation and the feder-
ating units. The Constitution of India vests the
Supreme Court with original and exclusive juris-
diction in any dispute :

(a) between the Union Government
and one or more States; or
(b) between the Union Government

and any States on one side and one
or more States on the other; or

(c) between two or more States, if the

dispute involves any question of law
or fact on which the existence or
extentof a legal right depends. That
is to say, the despute between the
Union and the States or between the
States inrer se must relate to some
justiciable right. Where the claim
made by one of the parties is not
dependenton law or fact but on extra
legal considerations and hypotheti-

0 cal assumiptions, the Supreme Court
has no original jurisdiction. Thus in
order to invoive the original juris-
diction of the Supreme Court two
conditions must be present : (1) as
to the partics, and (2) as to the nature
of the dispute If these two condi-
tions are not satisfied, a suit cannot
be brought before the Supreme
Court.

The Supreme Court does not entertain dis-
putes, on its original side, to which citizens are a
party. Suits by individuals against the Union or
a State can be brought in ordinary courts and
would come up to the Supreme Court only in
appeal, if the requirements relating thereof are
satisfied. The Constitutionalso excludes from the
original jurisdiction disputes relating to water of
inter-State rivers or river valleys referred to a
special statutory tribunal, matters referred to the
Finance Commissicn, adjustment of ceriain ex-
penses between the Union and the States, and bar
to interference by courts in disputes arising out
of certain treaties, agreenients, etc.

Where cases involving the same or sub-
stantially the same question of law of general
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importance are pending before the Supreme
Court and one or more High Court or before two
or more High Courts, the Supreme Court, if
satisfied, on its own motion or on an application
made by the Attorney-General of India or by a
party to any such case withdraw the case before
the High Court or High Courts to itself and
dispose of all such cases; provided that the Su-
preme Court may after determining such ques-
tions of law return any case so withdrawn with a
copy of its judgment to the High Court from
which the case has been withdrawn, and the High
Court shall on receipt of it proceed to dispose of
the case in conformity with that judgment.

The Supreme Court has been invested with
special jurisdiction and responsibility in the mat-
ter of the enforcement of Fundamental Rights
and in exercise of this jurisdiction the Court has
the power to issue directions, orders or writs in
the nature of habeas corpus, mandamus, prohi-
bition, quo warranto and certiori, whichever may
be appropriate. The Constitution also provides
that Parliament may by law confer on the Su-
preme Court power to issue directions, orders or
writs in the nature of habeas corpus, mandamus,
prohibition, gue warranto and certicrari for any
purpose other than the enforcement of fundamen-
tal Rights. In the exercise of its original jurisdic-
tion the Supreme Court may, thus, issue, dircc-
tions or orders in the nature of these writs for the
enforcement of Fundamental Rights and others
purposes. Whereas the jurisdiction of the Su-
preme Court for issuing writs in the case of
Fundamental Rights is concurrent with the High
Courts under Article 226, the right to move the
Supreme Court by appropriate proceedings for
the enforcement of Fundamental Rights is guar-
anteed under Article 32. No such responsibility
is laid on the High Courts. The Supreme Court
held in Romesh Thapar v. State of Madras that
Article 32 provides a guaranteed remedy for the
enforcement of Fundamental Rights, and this
remedial right is itself made a Fundamental
Right. The Supreme Court is the protector and
guarantor of fundamental rights and it cannat
consistently with the responsibility so laid upon
itrefuse to entertain applications seeking protec-
tion against infringement of such rights. A citi-
zen can resort directly for such relief to the
Supreme Court without first resorting to the High
Courtunder Article 226 of the Constitution.”’ But
the remedy under Article 32 is available only in
the case of an infringement of a Fundamental
Right and cannot be extended to cover cases of
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infraction of any other constitutional right. The
Supreme Court has also laid down that a petition
under Article 32 must establish not only that
impugned law is an infringement of a Fundamen-
tal Right but that it also affects or invades the
Fundamental right of the petitioner guaranteed
by the Constitution.

The Constitution (Thirty-ninth Amend-
ment) Act, 1975, ousting the Supreme Court from
exercising jurisdiction on matters relating to or
connected with the election of a President or
Vice-President has been rescinded and the old
position under Article 71 (1) is restored.®' All
doubts and disputes arising out or in connection
with the election of a President or Vice-President
are inquired into and decided by the Supreme
Court and its decision is final,

Appellate Jurisdiction

The appellate jurisdiction of the Supreme
Court covers cases in constitutional matters (Ar-
ticle 132), civil and criminal cases (Articles 133,
134) and in cases by special leave of the Supreme
Court against judgment, order, etc., of any court
or tribunal in India (Article 136). The Supreme
Court as the highest court of appeal stands at the
apex of the Indian judicature. Its appellate juris-
diction is much wider than that of the Supreme
Court of the United States which concerns itself
only with cases arising out of federal jurisdiction,
or the validity of laws. M.C. Setalvad said, in his
speech at the inauguration ceremony of the Su-
preme court, that the writ of the Court **will run
over territory extending to over two million
square miles inhabited by a population of about
300 millions.......... It can truly be said that the
jurisdiction and powers of this court in their
nature and extent are wider than those exercised
by the High Courts of any country in the Com-
monwealth or by the Supreme Court of the
USA........ "'In fact, the Supreme Court has shown
willingness to entertain appeals not only from
ordinary courts but also from industrial courts,
election tribunals and other quasi-judicial bodies.

(i) Constitutional cases. An appeal lies to
the Supreme Court from any judgment, decree or
final order of a High Court in India, whether in a
civil, criminal or other proceedings, if the High
Court certifies that the case involves a substantial
question of law as to the interpretation of the
Constitution. The Constitution (Forty-fourth
Amendment) Act, 1978, inserted Article 134(A)
which provides that every High Court, passing or
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making a judgment, decree, final order, or sen-
tence; under Article 132(1) or 133 (1) or 134 (1)
may, if deems fit, on its own motion, and if an
oral application is made, by or on behalf of the
party aggrieved, immediately after passing or
making of such judgment, final order or sentence
shall determine whether a certificate that the case
involves a substantial question of law as to the
interpretation of the Constitution may be given
or not. Where such a certificate is given any party
in the case may appeal to the Supreme Court on
the ground that the question of law, which is
substantial, has been wrongly decided. Where the
High Court has refused the issuing of such a
certificate, the Supreme Court may, if it is satis-
fied, that the case involved a substantial question
of law as to the interpretation of the Constitution, .
grant special leave, under Article 136, from such
judgment, decree, final order or sentence. Prior
to the Forty- fourth Amendment, the appellant,
if the High Court had granted a certificate to
appeal to the Supreme Court, could take other
grounds, with the leave of the Supreme Court,

Qalso in support of his appeal and the new grounds

taken might not be constitutional. This provision
of Article 132 (3) has been omitted by the Forty-
fourth Amendment.

It follows that the final authority for inter-
preting the Constitution rests with the Supreme
Court whatever be the nature of the suit of pro-
ceedings. It may, however, be noted that the case
appealed in the Supreme Court, either when the
High Court grants a certificate or where the
Supreme Court grants special leave, must in-
volve a question of law and it must be a *‘sub-

“stantial’’ question of law as to the interpretation

of the Constitution. **Substantial’’ here means a
question regarding which there is a difference of
opinion and which has not been finally settled by
a judicial decision. It must not be a question of
fact and it must not be aquestion of interpretation
of any other law which does not involve interpre-
tation of the Constitution.

(ii) Appeals in Civil matters. Article 133
originally conferred a right to appeal to the Su-
preme Court in civil proceedings against a judg-
ment, decree or final order of a High Court if it
certified that the amount involved in disputes was
not less than Rs. 20,000 orthatitinvolved directly
or indirectly some claim or question respecting -
property of that value, and that the case was fit
one for appeal. But if the High Court’s judgment

T31. The Constitution (Forty-fourth Amendment) Act, 1978, S. 10.
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confirmed a judgment of an inferior court a fur-
ther certificate that the appeal involved some
substantial question of law was required.

The right to appeal in civil cases involving
Rs. 20,000 confronted the Supreme Court with
the load of work which it could not cope with.
The Law Commission recommended that valu-
ation should not form the basis of an appeal case
and it should be immediately dispensed with.
Accordingly, the Thirtieth Amendment was
passed in 1972 which provides that civil appeal
shall lie with the Supreme Court if the High Court
certified that the case involves a substantial ques-
tion of law of general importance and that in the
opinion of the High Court the said question needs
to be decided by the Supreme Court. This the
High Court may do, if it deems fit, on its own
motion or on an oral application of the aggrieved
party immediately after the passing or making of
the judgment, decree or final order.’? It means
that civil appeals involving only important ques-
tions of law of general importance or a substantial
question of law on the interpretation of the Con-
stitution wil) go to the Supreme Court and valu-
ation can not be the only rcasonable and logical
yardstick for a right to appeal. Moreover, no
appeal shall, unless Parliament by Law otherwise
provides, lie to the Supreme Court from the
judgment, decree or final order of one Judge of a
High Court.

(iii) Appeals in Criminal Cases. In crimi-
nal cases the appeal lies to the Supreme Court
as of right in cases : (a) where a lower court
passes an order of acquittal of an accused person
but the High Court reverses the order of acquittal
on appeal and sentences the accused person to

death; (b) where the High Court withdraws for -

trial before itsclf any case from a subordinate
court and, after trial, convicts the accused person
to death; or (c) where the High Court certifies,
under Article 134A, that the case is a fit one for
appeal 1o the Supreme Court either on its own
motion or on an oral application made by the
aggrieved party immediately after passing the
judgment. Parliament may by law confer on the
Court any further powers to entertain and hear
appeals from any judgment and final order or
sentence in a criminal proceeding of a High Court
in the territory of India subject to such conditions
and limitations as may be specified in such law.
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But so long as Parliament does not legislate
as such the Constitution intends, that, except in
cases referred to above, the State High Courts
shall normally be the final courts of appeal in
criminal matters. Hence where the High Court
grants a certificate that the case is a fit one for
appeal to the Supreme Court it should do it in
exceptional cases where it is manifest that by
disregard of legal process or by violation of the
principles of natural justice or otherwise substan-
tial and grave injustice has been done.??

(iv) Appeal by special leave. Article 136
confers very wide and discretionary powers on
the Supreme Court in the matter of granting
special leave to appeal from any judgment, de-
cree, determination, sentence or order in any
cause or matter passed or made by any court or
tribunal in India, other than Military Tribunal and
Court Martial. Whereas Articles 132 to 135 deal
with ordinary appeals to the Supreme Court,
Article 136 vests in the Supreme Court a plenary
jurisdiction in the matter of entertaining and hear-
ing appeals by granting of special leave against
any kind of judgment or order made by a court
or tribunal in any cause or matter. It means that
leave to appeal may be granted notwithstanding
the limitations contained in Articles 132 to 135
and notwithstanding the fact that the High Court
has refused leave to appeal. The power of the
Supreme Court to grant special leave to appeal
is, thus, not subject to any constitutional limita-
tion. It is entirely left to the discretion of the
Supreme Court. Broadly speaking, the Suprme
Court would exercise this power to give relief
to the aggrieved party in cases where the princi-
ples of natural justifice have been violated or a
tribunal fails to exercise jurisdiction or acts in
excess of jurisdiction or acts illegally, even
though the party may have no footing on appeal
as of right.

Moreover, the special leave to appeal can-
not be only from a High Court. It may be from
any court or tribunal, other than Military Tribunal
and Court Martial, in the territory of India. The
Supreme Court has, accordingly, power to grant
special leave to appeal from the judgment or an
interlocutory order of a court subordinate to the
High Court or a tribunal, the duties and functions
of which-are similar in the nature of those of a
court.3* The Supreme Court has also held in Raja

32. Article 134A inst. by the Constitution (Forty-fourth Amendment) Act, 1978, S. 19.

33. Mohinder Singh v. The State, A.LR. 1952 S.C. 415.

34, Durga Shankar v. Raghuraj Singh, A.1.R. 1954 S.C 520; Bharat Bank Ld. v. Employees of Bharat Bank, A.L.R. 1950,

S.C. 188.
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Krishna Bose v. Binod Kanungo that even when
the Legislature states the the orders of a tribunal
under an Act like the Representation of the Peo-
ple Act shall be conclusive and final, the Court
can interfere under Article 136 as the jurisdiction
conferred by this Article cannot be taken away
or whittled down by the Legislature. The discre-
tion of the Court, so long as the provision of
Article 136 remains, is unfettered.

As regards the precise extent of the juris-
diction under Article 136, the Supreme Court has
held that *‘It is not possible to define with any
precision the limitations on the exercise of the
discretionary jurisdiction vested in the Supreme
Court by the constitutional provision made in
Article 136. The limitations, whatever may be,
are implicit in the nature and character of the
power itself. It being an exceptional and overrid-
ing power, naturally it has to be exercised spar-
ingly and with caution and only in special and
exceptional situations. Beyond that it is not pos-
sible to fetter the exercise of this power by a set
formula or Rule.?® The Court, as said earlier, does
not grant special leave to appeal unless it it
specifically shown that exceptional and special
circumstances exist, that substantial and grave
injustice has been done and the case in question
presents feature of sufficient gravity to warrant a
review of the decision appealed against.

Justice S. Murtaza Ali and O. Chinappa
Reddy gave a new dimension to the interpretation
of Article 136. Soundarapandian, brother of the
deceased, had come to the Supreme Court against
the acquittal of P.S.R. Sadhamantham by the
High Court. The Court observed that the fact that
the Criminal Procedure Code does not provide
for private parties to move against acquittals, had
not relevance to the question of the power of the
Supreme Court under Article 136. The Supreme
Court’s appellate power under article 136, the
Court ruled, not circumscribed by any limitation
as to who may invoke it is ‘‘exercisable outside
the purview of ordinary law’” to meet the pressing
demands of justice. It was the practice of Su-
preme Court to permit invocation of its plenary
or appellate power under Article 136 in excep-
tional circumstances, as whether a question of
law of general public importance arises or a
decision shocks the conscience of the Court. But
the Supreme Court can alsp interfere even with
findings of fact, making no distinction between
judgments of acquittal and conviction if the High
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Court had acted *‘perversely or othrwise improp-
erly.”” The Court will not not abjure its duty to
prevent violent miscarriage of justice by hesitat-
ing to interfere when interference is imperative,
the Court observed.

In April 1979, the Supreme Court ap-
proached the Union Government with a sugges-
tion that it should amend Articie 136 to limit its
powers to hear and admit only those special leave
petitions which concerned constitutional matters.
The Government expressed its inability to accept
the suggestion, but advised the Supreme Court
that it could itself restrict its powers to grant
special leave to appeal. The rule about special
leave petition till July 1978 was that it could be
filed in the Supreme Court if the High Court
against whose judgment an appeal was sought
to be made had rejected permission. The rule was
relaxed by the Supreme Court in July enabling
an aggrieved party to come to it straight without
waiting for the permission of the High Court
concerned. Though the relaxation was aimed to
helping the Jitigants, it caused a spurt in the
number of special leave petitions compelling the
Supreme Court to approach the Government for
amending Article 136.

Advisory Jurisdiction

The President may under Article 143(1)
make a reference to the Supreme Court for its
consideration and opinion any question of law or
fact which is of such a nature and of such public
importance that it is expedient to obtain the
Court’s opinion on it. The President may refer
such a question not only where it has actually
arisen but also where it appears to the President
thatitis likely to arise. The President can, accord-
ingly, refer to the Supreme Court the question
whether a proposed Bill will be intra vires of the
Constitution. Such references are heard by a
Bench consisting of at least five Judges and the
Court follows the procedure of a regular dispute
that comes before it. The opinion of the Court is
pronounced in open Court. It may not be a unan-
imous opinion and the dissenting Judges can give’
their separate opinion. But the opinion of the
Supreme Court is not binding on the President as
itis not of the nature of a judicial pronouncement.
It is also not obligatory on the Supreme Court to
give its opinion; it may or may not.

Under Clause (2) of Article 143 the Presi-
dent may refer to the Supreme Court for its
opinion disputes arising out of any treaty, agree-

35. Dhakeswari Cotton Mills Ltd.v. Commissioner of Income Tax, A.LR. 1955,S.C. 65.
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ment, etc., which had been entered into or exe-
cuted before the commencement of the Constitu-
tion. Inthe case of such references, itis obligatory
for the Supreme Court to give its opinion to the
President.

Technically, no court in India is bound by
the advisory opinion of the Supreme Court but
such opinions are always respected by the courts.
The opinions given by the Supreme Court in the
Delhi Laws Act, 1912, and the Kerala Education
Bill, 1957, have often been referred to and cited
in Courts. In the conflict between the Uttar
Pradesh Legislative Assembly and the Allahabad
High Court, it was argued before the Supreme
Court that it was only in respect of matters falling
within the powers, functions and duties of the
President that he was competent to frame ques-
tions for the advisory opinion of the Supreme
Court. The Court held that words in Article 143
(1) were wide enough to empower the President
to forward to the Supreme Court for its advisory
opinion any question of law or fact which had
arisenor was likely to arise, provided it appeared
to the President that such a question was of such
a nature or such public importance that it was
expedient to obtain the opinion of the Court on
it.

A reference was made in connection with
the Indo-Pakistan Agreement relating to the ex-
change of enclaves (Berubari Union, 1958) in
1960. The opinion of the Supreme Court in this
case was against the views of the Government of
India which had held that Parliament was com-
petenttoimplement the agreement by anordinary
law and that amendment of the Constitution was
not necessary. In 1974, a reference made to the
Supreme Court related to the Presidential elec-
tion due to be held in August, 1974. The Oppo-
sition parties in Parliament had contended that
the electoral college constituted for the election
of the President, under Article 54 of the Consti-
tution, would be incomplete as the Gujarat As-
sembly steod dissolved with the imposition of the
President’s rule in that State. After prolonged
hearings the Supreme Court rendered the opin-
ion that the Presidential election must be held
before the expiration of the term of the office of
the present incumbent irrespective of the disso-
lution of one or more Legislative Assemblies and
their members not participating in the Presiden-

36. Muskrat v. United Siates.
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tial election. Another reference made by the
President to the Supreme Court related to the
Jammu and Kashmir Resettlement Bill, 1982,
which has since become an Act of the State
Legislature. The latest reference made by the
President related to the Cauvery water dispute
between the State of Karnataka and Tamil Nadu.

The advisory function of the Supreme
Court is analogous to that performed by the Privy
Council in Britain. Section 4 of the Judicial
Committee Act, 1883, provides that His Majesty
may refer to the Judicial Committee of the Privy
Council “‘such matters whatsoever as His Maj-
esty shall think fit.”’ The Committee shall, where
a reference is made to it, hear and consider the
same and advise the Queen. But the dissenting
opinions are not delivered in the Privy Council.
Similarly, Section 60 of the Canadian Supreme
Court Act, 1906, authorises the Governor-Gen-
eral to refer important questions of law and fact
and obtain the opinicn of the Supreme Court
thercon. The Supreme Court is bound to entertain
and answer the references und the answers are
advisory. But the Constitution of the United
States does not contain any corresponding provi-
sion and the Supreme Coust has constantly re-
fused 1o pronounce advisory opinion upon ab-
stract question of law. To do so, the Supreme
court held, would be incompatibie with the posi-
tion the Court occupies in the Constitution of the
United States.**

There had been a good deal of difference
of opinion among the jurists and political thinkers
in india on the advisability of placing a constitu-
tional obligation on the Court to give an opinion
to the Executive on questions of law.3” The fra-
mers of the Constitution, however, thought it
expedient to confer advisory functions on the
Supreme Court.*®
Power to Review its own Decisions

Like the highest court in other countries the
Supreme Court of India, t00. is not bound by its
owndecisions. Itcanreconsiderits owndecisions
provided that such review is in the interest of the
community and justice. An application for re-
view may be filed with the Registrar of the Court
within thirty days after its judgment is delivered
in appeal and it should briefly and distinctly state
the grounds for review. The application for re-

37.  Also refer lo opinion of Professor Flex Frankfurter ( a Judge of the U.S. Supreme Court). This is quoted in Shukla,

VN., Constitution of India, p. 142.

38, Section 213 of the Government of India Act, 1935, conferred advisory jurisdiction on the Federal Court.
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view must also be accompanied by a certificate
by the Counsel that it is supported by .proper
grounds. Any such review is undertaken by a
larger Bench than the one which passed the origi-
nal judgment. The Supreme Court’s power to
review its earlier decisions helps it to correct any
decision which may be deemed erroneous.

JUDICIAL REVIEW

Supreme Court, Guardian of the
Constitution

The power of the courts to interpret the
Constitution and to secure its supremacy is inher-
ent in any Constitution which provides Govern-
ment by defined and limited powers. Madison
explained, ‘‘a limited constitution......one which
contains specified exceptions to the legislative
authority.....can be preserved in no other way but
through the medium of the courts of justice,
whose duty it must be to declare all acts contrary
to the manifest tenor of the Constitution void.
Without this, all the reservations of particular
rights or privileges amount to nothing.”’ This
point was succinctly explained by Chief Justice
Marshall of the United States in Marbury v.
Madison. He declared that the Supreme Court
determined the constitutionality or otherwise of’
laws, Federal and State, and this power with the
Sugyeme Court was a necessary consequence of
the Constitution, otherwise declaration of the
supremacy of the Constitution had no meaning,

Like the Constitution of the United States,
there is no express provision in the Constitution
of India declaring the Constitution to be the
supreme law of the land. Perhaps, the Constitu-
tion makers deemed such a declaration superflu-
ous as they would have believed it to be clearly
enough implied when all organs of the Govern-
ment, Union and State, owe their origin to the
Constitution and derive powers therefrom and
the Constitution itself cannot be altered except in
the manner specifically laid down in Article 368.
The status of the Constitution as fundamental
law, Justice K.K. Mathew, a former judge of the
Supreme Court of India, said, was determined by
two factors : its efficient cause, and its formal
cause. The efficient cause was none other than
the ‘‘supposed original will of the People of
India.”” The Constitution was “‘the covenant of
the people of India and embodiment of their
conception of the higher law governing current
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legislation and other activities of the Govern-
ment. Else, there was no significance in a written
Constitution framed by the People.’’ The original
will was prior and superior to the will of any
representative assembly of the people and as the
expression of the original will the Constitution is
binding on all subsequent legislative, executive
and judicial bodies. Under the aspect of formal
cause, he said, the Constitution was fundamental
law in that it prescribed ‘‘certain decisive princi-
ples of lasting value of political rule to ensure the
just exercise of powers by the State.’’?

The philosophy of judicial review is, thus,
rooted in the principle that Constitution is the
fundamental law. As the Constitution is primarily
an instrument to distribute political power, it is
hard to escape the necessity of some body with
authority to declare when the prescribed distri-
bution has been disturbed. The Supreme Court is
expressly given the power to interpret the Con-
stitution (Articles 132/147), declare the law (Ar-
ticle 141), and enforce the limitations of the rule
of distribution of legislative powers between
Parliament and State Legislatures, and other con-
stitutional limitations, for instance, prohibition
against enactment of laws in derogation to the
Fundamental Rights (Article 12 (2)). Itis the duty
of the Judges to uphold the Constitution and owe
*“true faith and allegiance to the Constitution of
India.”**? When a contradiction between the Con-
stitution and enacted law is alleged to exist and
is proved in the course of judicial proceedings, it
is the duty of the Judges to resolve the contra-
diction. If it cannot be harmonised and violates
the Constitution, the enactment should be de-
clared void and consequently unconstitutional
thereby rendering it inoperative. Justice Das, in
A. K. Gopalan v. The State of Madras, ob-
served,*‘.....in so far as there is any limitation on
the legislative power the Court must, on a com-
plaint whether such limitation has been trans-
gressed, and if there has been any transgression
the Court is bound by its oath to uphold the
Constitution.” -

The power of judicial review exercised by
the Supreme Court does in no way make ita rival
to Parliament. Nor does it assume such extensive
powers of judicial review as its counterpart in the
United States exercises. There is difference in the
very nature of the federation in the two countries.
The exhaustive enumeration of powers of the

39, First Sir Tej Bahadur Sapru Memorial Lecture on **Democracy and Judicial Review', The Statesman, New Delhi,

March 27, 1976.

40.  Form of Oath or affirmation made by a Judge before entering upon his office, Article 124(6), Third Schedule IV.
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Union and the States, the vesting of residuary
power and the power of issuing directions in the
Union, and overriding powers in emergencies
minimise the possibilities of disputes to arise
between the Union and the States. The power of
invalidating laws vested in the Supreme Court on
the ground of contravention of the Fundamental
Rights differs from that of the United States’
Supreme Court. There is, under the Constitution
of India, no ‘due process’ clause and no doctrine
of ‘judicial supremacy.” The ‘due process’
clause and the doctrine of ‘judicial supremacy’
have made the United States Supreme Court the
arbiter of social policy; a kind of super-legisla-
ture. In India, on the other hand, therc had pre-
vailed, till 1967, the doctrine of legislative su-
premacy, subject to the constitutional limita-
tions. The Supreme Court exercised the judicial
review power not out of any desire “‘to tilt at
legislative authority in crusader’s spirit. butin the
discharge of the duty plainly luid upon’ the Court
by the Constitution.*! It declared an Act void
where it was in clear contravention of the Con-
stitutional limitations, but it did not question the
policy involved in the legislation. While the
Court was always vigilant to prevent any en-
croachment by the Legislature upon the Funda-
mental Rights, it was yet not & third chamber
sitting in judgment on the policy laid down by
the Legislature and embodied in the legislation
which the Supreme Court was considering. The
Supreme Court itself defined its role in 4 K.
Gopalan v. The State of Madras. It was observed
that in India the position of the judiciary *‘is
somewhere between the Courts in England and
the United States....no scope in India to play the
role of the Supreme Court in the United States.”
The authority of the Court was to be exercised in
such a manner that neither Parliament nor the
Executive should exceed the limits set on them
by the Constitution and if they everdid, the Court
had the power to halt it.

But the majority judgment in the Golak
Nath case disturbed the balance hitherto main-
tained. In 1951, the Supreme Court rejected the
argument that the amending power of Parliament
under Article 368 did not extend to Fundamental
Rights. The decision was unanimous. The same

41, The State of Madras v. V.G. Kea, ALR. 1952 S.C. 196
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argument was again rejected in 1964 but by a
majority of three Judges against two. It was raised
again in 1967 and this time the Court accepted
the argument by a rnajority of six to five. Chief
Justice Subbo Rao defined Fundamental Rights
as primordial, transcendental and immutable and
were, therefore, beyond the reach of Parliament
and the amending power under Article 368. Two
important results flowed from the majority judg-
ment in the Golak Nath case. Firstly, it placed a
permanent restraint on power of Parliament to
pass any amendment of the Constitution which
had the effect of taking away or abridging Fun-
damental Rights. Secondly, the Directive Princi-
ples of State Policy should be enforced without
amending the Fundamental Rights. Thus, the
delicate and difficult problem of adjusting Fun-
damental Rights and restrictions thereon to the
ever-changing and unforeseen social demands
became the sole responsibility of the judiciary
and, consequently, ultimate supremacy under the
Constitution came to be vestzd neither in the
people nor in their representatives in Paliament
Qut what at any given moment was the majority
opinion of the Supreme Court.

This assertion of judicial power led to fu-
rious controversy and the parliamentarians repu-
diated it through the Twenty-fourth Amendment
of the Constitution, which restored to Parliament
the power to amend the Constitution including
the Fundamental Rights. The Twenty-fifth
Amendment inserted a new immunity clause 31-
C which provided that no law seeking to enforce
the Directive Principles under clauses (b) and (¢)
of Article 39 shall be invalid on the ground that
it violated some Fundamental Rights in Articles
14, 19 or 31. Both these Constitutional Amend-
ments were challenged in the Supreme Court. In
the Kesavananda Bharati case the Supreme
Court reversed its earlier decision on the Golak
Nath case and upheld the power of Parliament to
amend by way of addition, variation or repeal any
provision of the Constitution provided it did not
alter the basic structure of the Constitution.

But there was a considerable difference of
opinionamong the Judges delivering the majority
judgment in the Kesavananda Bharati case on
the concept of basic structure or framework of

42, Clauses (byand (c) of Article 39 provide that the State shall, in particular, direct its policy towards securing :
*'(b) that the ownership and contrel of the material resources of the community are so distributed as best to subserve the

common good;

(c) that the operation of the economic system does not result in the concentration of wealth and means of production to

the common detriment."”
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the Constitution. As the concept remained unde-
fined, the last word with respect to what exactly
did it mean and consequently Parliament’s power
to amend the Constitution still rested with the
Supreme Court. The validity of the Thirty-ninth
Amendment ousting the jurisdiction of the Su-
preme Court to decide disputes relating to the
election of the President, the Vice-President, the
Prime Minister and the Speaker of the House of
the People was questioned in Mrs. Indira
Gandbhi’s election appeal against the judgment of
the Allahabad High Court disqualifying her fora
period of six years, on the ground that it evaded
the authority of the Supreme Court, which was
atthe apex of the judiciary, and, therefore, altered
the basic structure of the Constitution. The ma-
jority of the Judges answered in the affirmative.

The Constitution (Forty-second Amend-
ment) Act, 1976, denied the Supreme Court the
Jjurisdiction to go into the validity of any amend-
ment passed by Parliament in accordance with
the procedure laid down in Article 368, and the
power of Parliament to amend any provision of
the Constitution was without any limitation what-
soever. The role of the Supreme Court as protec-
tor of Fundamental Rights was reduced first by
making the Directive Principles supersede the
Fundamental Rights and then circumventing the
jurisdic@on of the Courts under Article 368 (4)
to question the validity of any amendment. Then,
the Supreme Court alone could examine the va-
lidity of any Central Law, but it could not be
declared invalid unless two-thirds of the Judges
of a mandatory seven-member Bench declared it
s0. The Forty-third Amendment (1977) omitted
Article 144-A and restored the status quo ante,
that is, a Constitution Bench consisting of five*3
or more Judges would decide all cases of consti-
tutional validity.

The Janata Party was committed to undo
the distortions of the Forty-second Amendment,
but the Constitution (Forty-fourth Amendment)
Act, 1978, did not touch Clauses (4) and (5) of
Article 368 and the position with regard to the
amending power of Parliament vis-a-vis the Su-
preme Court remained as it was before the com-
mencement of the Forty-fourth Amendment. The
validity of the Forty-second Amendment was
questioned in the Minerva Mills case and the
Supreme Court struck down these two Clauses

251

(4)and (5) of Article 368. Likewise, Article 31C,
which provided that all laws which have nexus
with any Directive Principles of State Policy
*“shall be deemed to be void®’ on the ground that
they are ‘‘inconsistent with, or take away or
abridge any of the rights conferred by any provi-
sion’’ of the Chapter on Fundamental Rights was
also struck down. The Court held that to abrogate
the Fundamental Rights while supporting to give
effect to the Directive Principles is to disarray the
essential feature of the Constitution.

The Constitution (Forty-second Amend-
ment) Act, 1976, was intended to assert the sov-
ereignty, and supremacy of Parliament, espe-
cially with regard to its power to amend the
Constitution. The need for such an amendment
had arisen because the Supreme Court’s decision
in the Keshavananda Bharati case laying down
by a majority that Parliament has no power to
alter the basic features of the Constitution and
without defining what those basic features
were.”’

The theory about the sovereignty of Parlia-
ment in a federal polity is not even a legal fiction.
This point was convincingly explained by Moti-
lal Setalvad in the Hamlyn lectures which he
delivered at the Inns of Court in London in 1960.
He pointed out, **The very purpose of a written
constitution is the demarcation of the powers of
the different departments of Governments so that
the exercise of these powers may be limited to
their particular fields. In countries governed by
a written constitution, as India is, the supreme
authority is not Parliament but the Constitution.™
Setalvad then explained why the founding fathers
had in this regard departed from the British prac-
tice which they had so closely followed in other
respects. ‘‘The Indian legislatures,’”’ he said,
*‘had not the age- old ancestry and traditions of
the British Parliament. India is a country of vast
distances inhabited by People....in varying stages
of development. A democracy means a Govern-
ment by the majority. In such a Government it
becomes necessary to safeguard the essential
freedoms of the citizens, and particularly of the
citizens constituting the minorities.”” The distinc-
tions made by Setalvad have been much force-
fully emphasised by an eminent scholar D. W.
Brogan. Speaking about the United States of
America he said, ‘‘American law and constitu-

43.  Article 145(3) provides : **The minimum number of Judges who are to sit for the purpose of deciding any case involving
a substantial question of law as to the interpretation of this Constitution or for the purpose of hearing any reference under

Article 143 (Advisory opinion) shall be five.”
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tional practice are designed to minimise in-
equalities between States, between sections, be-
tween minorities and majorities and between in-
dividuals, while English practice is designed to
give full effect to majority opinion—although
there is no greater inequality than that of mem-
bers.””

What Brogn says about the United States
equally applies to India. In a highly pluralist
society as one in India united in a federal polity
no single constitutional organ of Government can
be invested with sovereign power and, accord-
ingly, there can be no escape from a system of
checks and balances so that there can be no
concentration of power in any particular organ of
the State. A federation postulates dual polity and
itestablishes a government of limited and divided
powers with a view to safeguarding the encroach-
ment of such powers by any other authority at
any level. The arrangement of Government as
established by the Indian Constitution was de-
signed to promote co-operation among the three
branches as well aschecking and balancing them.

The Preamble to the Constitution@eclared
the broad and enduring purposes which it was
expected to serve. In secking these purposes the
Constitution may be amended from time to time.
But these purposes embodied the aspirations of
the entire people, who gave the Constitution to
themselves, and not to the transient and changing
objects of a particular party. It is, therefore, the
supremacy of the Constitution and it cannot be
made the object of the vagaries of the fluctuating
majorities.

Role of the Supreme Court

On January 28, 1950, the Supreme Court
of India held its inaugural sitting. Since then, it
has been functioning as one of the foremost
institutions of India’s republican democracy and
as an instrument of rule of law. Placed as it is at
the apex of a single unified judiciary, itis not only
the final court of appeal in all matters, but has
also been made the ultimate interpreter of the
laws and the Constitution, the arbiter of federal
disputes and the constitutional interpreter of the
Fundamental Rights of individuals and of minor-
ity groups. In addition to ordinary channels of
appeal the Constitution confers on the Supreme
Court extraordinary powers where justice might
require the interference of the Court. Its power to
grant special leave to appeal from the decision of
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any court or tribunal, except military tribunals, is
not subject to constitutional limitations. It is en-
tirely the discretion of the Supreme Court and it
may give relief to any aggrieved party even to a
private party, in cases where the principles of
natural justice have been violated or if the court
at any level had acted perversely or otherwise
improperly.

The Supreme Court in recent times has
assumed the role of a **bulwark against the as-
sumptions and exercise of excessive powers’’ as
Chief Justice Y.V. Chandrachud said at the Law
Day function held on November 26, 1981. He
pointed out that a liberal democracy like one in
India did not mean that the will of the people was
law. The people’s will become a law only **when
itconformed to recognised normative procedures
and did not violated the fundamentals of the
Constitution.”” That is why, the Chief Justice
asserted, the courts were the hand-maids of lib-
eral democracy without which there could be no
independent authority to examine *‘whether the
limits of popular will were exceeded in any man-
ner.”” Consequently, the court is today engaged
in ““‘public interest’’ cases and more and more
lawyers, journalists and law leaders are coming
to the Court with grievances of the poor and the
illiterate, the silent majority. The view taken by
the Court in liberalising the rules of locus standi
has widened the scope of citizen to move the
Court even when his fundamental rights are not
violated. Any members of the public, can move
the Court even by writing a letter and the Court
entertains the letter as a writ petition *‘casting
aside all procedural and technical rules.”*** The
Chief Justice in December 1982, gave a call for
what he termed *“‘judicial activism’ by which
courts ‘‘interpreted and created laws™ for the
welfare for whom they were intended.

The Supreme Court isa Court ofrecord and
the acts and proceedings of such a Court are of
such high and super-cminent authority that their
truth is not to be called in question in any court.
Its decisions are binding on all courts in India and
the supreme and overriding status of its judg-
ments is placed beyond the reach of ordinary
legislative enactments. The consultative func-
tions of the Supreme Court are important inas-
much as it can pronounce advisory opinion even
upon abstract questions of law. The apinion so
expressed is not of the nature of judgment and,

44, Justice P.N. Bhagwali, ‘‘How the Supreme Court Enforces Citizen’s rights,”* Express Magazine, Indian Express, New

Delhi, January 31, 1982.
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accordingly, not binding on the courts, although
such opinions carry great weight and authority
with all courts and tribunals.

The writ of the Supreme Court runs over
more than eight hundred million people. In sheer
amplitude of judicial powers and the variety and
range of jurisdictions, the Supreme Court of India
is without arival in any other system in the world.
Alladi Krishnaswami Ayyar rightly observed
that the Supreme Court has more powers than any
other Supreme Court of the world. The United
States Supreme Court does not have the kind of
wide appellate jurisdiction as the Supreme Court
of India exercises.

But the primary duty of the Supreme Court
is to interpret the Constitution and determine
laws. Sir Maurice Gwyer, at the inaugural sitting
of the Federal Court on December 6, 1937, said
that while declaring and interpreting the law, ‘it
will always be our endeavour to look at the
Constitution of India, whether in its present form
or in any other form which it may assume here-
after, not with the cold eye of the anatomist, but
as a living and breathing organism which con-
tains within itself, as all life must, the seeds of
future growth and development.... The Federal
Court will declare and interpret the law and that
[ am convinced, in no spirit of formal or barren
legalism. But [ go not want to be misunderstood.
This Court can, and I hope will, sccure that those
political forces and currents, which alone can
give vitality to Constitution, have free play within
the limits of the law; butit cannot under the cover
of interpretation alter or amend the law; that must
be left to other authorities. Nevertheless, within
the limits | have indicated, I do not doubt that the
Federal Court can make and perhaps decisive
contribution towards the evolution of India into
a great and ordered nation, a link between the
East and the West, but with a policy and civili-
zation of its own.”” Chief Justice Kania said on
the day of the inaugural sitting of the Supreme
Court on January 28, 1950 : ““The Supreme
Court, an all-india Court, will stand firm and
aloof from party politics and political theories. It
is unconcerned with the changes in the govern-
ment. The Court stands to administer the law for
the time being in force, has goodwill and sympa-
thy for all, but is allied to none. Occupying that
position we hope and trust the Court will main-
tain the high traditions of the nation and in stabi-
lising the roots of civilisation which have twice
been threatened and shaken by two world wars,
and maintain the fundamental principles of jus-
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tice which are the emblem of God."" The first
Attorney-General of India, M.C. Setalvad, in his
speech at the inaugural sitting, inter alia, said :
““The detailed enumeration of fundamental
rights in the Constitution and the provisions
which enable them to be reasonably restricted
will need wise and discriminating decisions. On
the Court will fall the dedicated and difficult task
of ensuring the citizen the enjoyment of his guar-
anteed rights consistently with the rights of the
society and the safety of the State.”

The lengthy statements on the inaugural
functions on two momentous occasions suc-
cinctly explain the role of the highest court of the
country in shaping her destiny. The Supreme
Court cannot afford to remain oblivious of the
“‘new atmosphere,’” as Nehru put it, in the coun-
try and should not interpret the Constitution and
law, to use Maurice Gwyer’s words, in **a spirit
of formal or barren legalism.”” Justice Frank-
furter of the United States Supreme Court said
that statesmanship was needed on all hands to
avoid a tragic and dangerous confrontation be-
tween the legislative and judicial wings of the
government and this could be avoided by judicial
restraints. Justice Holmes, of the same court, had
also remarked that the Supreme Court was not
the only guardian of the peoples’ freedom and
that Legislatures were equally their guardians.

The Legislatures are, indeed, equal guardi-
ans of the people’s freedom, provided the ma-
jority party should not go amuck. No doubt, the
Supreme Court performs judicial functions, but
it has to deal with many issues and controversies
which bristle with partisan origins and political
consequences. A constitutional court, interpret-
ing the Constitution and determining law, how-
ever, moderate and self-restrained, cannot evade
or avoid pronouncement on matters political ir-
respective of its own views on judicial activitism,
[t cannot reamin unconcerned about complaints
of arbitrariness and turn a blind eye to unreason-
able invasions of fundamental rights. It cannot
countenance, except at the cost of sacrificing its
noble mission and mandate under the Constitu-
tion, any excessive claims of unlimited power.

The first two decades of the Supreme
Court’s career were fruitful years. As the custo-
dian of the constitutional system and the legal
process it strove to stabilise the aspirations of the
new nation, strove to relieve the tensions con-
fronting a developing country, resolved the con-
flicts of a diverse and open society and accom-
modated and adjudicated antagonistic demands
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forjustice. In the performance of this arduous and
stupendous task the Supreme Court acted with
utmost erudition, understanding and wisdom and
commanded the confidence and respect of the
people in a larger measure than any other insti-
tution in the country, But of late, there has been
an erosion in the dignity and prestige of the
Supreme Court and it began with the decision in
the Golak Nath case. The judgment in the Bank
Nationalisation case and the Presidential Order
derecognising the Princes met with the cry that
the Court was reactionary. It was around this time
that Mohan Kumaramangalam made his plea that
India’s Judiciary should be committed on certain
socio-economic matters and his views were put
into action by appointing A. N. Ray ChiefJustice
of India (April 1973) in preference to presumably
three not ““committed’ colleagues, except to the
Constitution. This policy of judicial appoint-
ments was universally denounced in India as
subversive to the independence of the judiciary.

The appointments to the higher judiciary
have ever been the subgpet of criticism and the
sentitents expressed by eminent jurists are too
numerous 1o quote, As far back as 1958, the Law
Commission in its Fourteenth Report referred to
the unsatisfactory selection of judicial personnel
and remarked: “......... The almost universal cho-
rus of comment is that the selections are unsatis-
factory and that they have been induced by ex-
ecutive influence. It has been said that these
selections appear to have been made out of con-
siderations of political expediency or regional or
communal sentiments. Some of the members of
the Bar appointed to the Bench did not occupy
the front rank in the profession, either in the
matter of the legal equipment or of the volume
of their practice at the Bar. A number of more
capable and deserving persons appear to have
been ignored for reasons that can stem only from
political or communal or similar grounds......"”"
Justice M.H. Beg again superseded Justice H.R.
Khanna on the retirement of Chief Justice Ray
and when Beg was to retire in February 1978, the
appointment of the Chief Justice took an ugly
shape. Y.V. Chandrachud, the seniormost Judge,
was vchemently criticised and it became a matter
of widespread public controversy. The memoran-
dum by fifty-two public men of Bombay ad-
dressed to the Minister of Law and Justice to the
Government of India, on January 1978, said, in
part that the doctrine of *‘Committed Judges™’,

45. A.DM. Jaba pur vs. S. Shukla.
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as it came to be called, was implemented by the
Government of India not only in the matter of
appointment to the Supreme Court Bench but
also in regard to appointment to the High Court
Benches. How far it proceeded became evident
when Judges of the Supreme Court and of the
High Courts began going around delivering po-
litical speeches, a practice which was criticised
by the Supreme Court itself. The result of this
policy became all too clear during the dark
months of the Emergency when Mr. Justice A.N.
Ray, the then Chief Justice of India, and some of
his colleagues showed themselves to be, in the
words of Lord Atkin apropos his colleagues in
the famous case of Liversidge vs. Anderson
“more executive minded than the executive.™
M.C. Chagla considered the appointment of
Chandrachud “‘would be making ourselves the
laughing stock of the whole judicial world. Mr.
Chandrachud would have been ostracised-but
instead of doing that, we are going to give him
the accolade of judicial approval.”’

In the Habeas Corpus case ** Chief Justice
Ray, Justice Beg, Chandrachud and Bhagwati
concurred in holding that **In view of the Presi-
dential Order dated | 7th June 1975 no person has
any locus stand! to move any writ petition under
Article 226 before a High Court for habeas cor-
pus or any other writ or order or direction to
challenge the legality of an order of detention on
the ground that the order is not under or in
compliance with the Actoris illegal or is vitiated
by malafides factual or legal or is based on ex-
trancous considerations.”” Justice H. R. Khanna
alone dissented and he had to pay a price for his
dissent. He was superseded in January 1977, and
Justice M.H. Beg was appointed the Chief Justice
of India. On July 14, 1976, Jayaprakash Narayan
in a statement had said, **As far as the judiciary,
1 must say that the High Courts have come out
with flying colours in the present crisis. But the
record of the Supreme Courtis unfortunately very
disappointing mainly because Mrs. Gandhi has
packed it with pliant and submissive judges ex-
cept for a few™

Even if it is conceded that the future norm
for appointment to the Bench shall be on political
basis, even then it is expected that judges would
maintain postures of strict neutrality. Once ele-
vated to the Bench their biases would be consti-
tutional and judicial not political or ideological.
*“The primary duty of the judges’, says H. R.
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Khanna, former Judge of the Supreme Court, ““is
to uphold the constitution and the law without
fear or favour and in doing so they cannot allow
any political ideology which might have caught
their fancy to colour decision. The sobering re-
flection has always to be there for judges, as said
by a great master, that the Constitution is meant
notmerely for their way of thinking but for people
of fundamentally differing views.”*46

The same standard applies to a judge's post
retirement demeanour, Judges of the Supreme
Court are supposed to retire quietly into oblivion.
Itisuniversally recognized thata Judge's conduct
should be free from temptation or fear even after
he leaves the Bench. That, at least, was the intent
of the framers of the Constitution in inserting
Article 123 (7), that prescribes thatno person who
has held office as a Judge of the Supreme Court
shall plead or act in any Court or before any
authority within the territory of India. But if
sitting Judges near retirement start hankering
after entering or returning to politics, it is likely
to affect their judicial decisions. The unhealthy
trend of sitting Judges entering active politics
started in 1967. The then Chief Justice Subba
Rao, committed judicial impropriety when he
accepted the Opposition’s invitation to become
its candidate for the 1969 Presidential poll and
resigned from his office. Subba Rao’s willing-
ness to become the Opposition’s nominee soon
after his crucial judgment in the /.G. Golak Nath
vs. The State of Punjab was widely criticised and
propelled the highest Court of the country into
political controversy. The image of the Supreme
Court-as being above politics and political lean-
ings-never recovered from the jolt given to it by
Subba Rao. The former Judge of the Supreme
Court H. R. Khanna was caught in the political
web by accepting to enter Charan Singh’s Min-
istry, though he immediately afterwards re-
signed. But the political lure was there when he
contested the 1982 Presidential election as com-
bined Opposition’s candidate knowing it full well
that the chance of his success was really remote.
The image of the Supreme Court received an-
other grievous blow when a sitting Supreme
Court Judge Baharul Islam, who was due for
retirement by the end of February in 1983, re-
signed in January to be able to contest the Barpeta
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House of the People seat on the Congress (I)
ticket.*” Baharural~Islam’s resignation came
barely a month after his (and Justice R.B.
Mishra’s) controversial judgment in the Patna
Urban Cooperative case in favour of the Bihar
Chief Minister Dr. Jagannath Mishra, who stood
accused of forgery and corruption. The third
Judge hearing the case, Justice V.D.
Tulzapurkar, dissented. Perhaps, there might be
no link between Baharual Islam’s resignation and
his judgment in the Patna Urban Cooperative
case, but his subsequent actions compounded the
widespread misgivings which that judgment had
aroused.*® A review application was filed in the
Supreme Court pleading that Justice Baharul
Islam’s judgment was politically motivated as he
became Congress (I) nominee for the Barpeta
House of the People seat. The Court unanimously
decided to hear the appeal challenging the judg-
ment of the Patna High Court upholding with-
drawal of the criminal case against Dr. Jagannath
Mishra.

There is evidence to suggest that a few of
the Judges of the Supreme Court adjusted their
antenna to ‘‘know what would suit the Govern-
ment in power.”’ Judgments in one era compared
to those of another show how things changed
under two different regimes. A note was circu-
lated among High Courts after the triumph of the
Janata Party in the Parliamentary poll in March
1977. The note on behalf of a Committee of
Judges of the Supreme Court proposed a code of
ethics for the Judges to check *‘the deterioration
of standards and fall in values.”” The main point
emphasized was ‘‘a solemn undertaking’’ not to
drink either in public or private. This was obvi-
ously to please Prime Minister Morarji Desai. But
the most objectionable part of the code was to be
enforced through law. Chief Justice Beg, in his
covering letter dated October 10, 1977, to the
Chief Justices of High Courts, said, ‘I am glad
to be able to inform you that the present Govern-
ment is very willing to stréngthen our hands and
to help us move in the right direction by any
legislation which may be necessary for this pur-
pose.’” S.N. Mishra raised the issue in the House
ofthe People on December 9, 1977, and observed
that the code of conduct was a clear insult to the
Judges of the High Courts and it would be a sad

46. *‘Judges As Knight Errants,"" H.R. Khanna, The Times of India, New Delhi, February 5, 1983.
47.  Retired Judges have entered politics, like K.S. Hegde, H.R. Khanna and H.R. Gokhale, but they did not resign as Judges,

like Subba Rao and Baharul Islam,

48. Baharul Islam was a member of the undivided Congress and represented it in the Council of States for two terms before
being inducted as a Judge of the Assam High Court, He retired in 1980 and soon thereafter was clevated to the Supreme

Court,
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day when the Judges would have to obtain char--

acter certificates periodically even if they be from
their fellow-Judges. Chief Justice Beg actually
issued and was later forced to withdraw, a con-
tempt notice to newspapers who transmitted to
the people the code of ethics, in the formulation
of which the Chief Justice of India had taken the
initiative, and had questioned its propriety. Chief
Justice Beg had dismissed, it is important to
recall, the Allahabad High Court judgment set-
ting aside Mrs. Indira Gandhi’'s election as erro-
neous thaugh Mrs. Gandhi's appeal before the
Supreme Court was heard in terms of an amended
electoral law which precluded the examination
of'the merits of the case. In laying down his office
of Chief Justice of India in February 1978, Justice
M.H. Beg gave expression to the noble senti-
ments of a Judge when he said that it the Judges
of the Supreme Court had become pliant to the
dictates or directions of the Executive, the sooner
the Court was wound up the better for the country.
After his elevation in February 1978, Chief
Justice Y.V. Chandrachud made an unprece-
dented public statement that he had spent sleep-
less nights, but he did not have the courage to
give a contrary decision in the Habeas Corpus
case in 1975. Justice Chandrachud did not act
according to the dictates of his conscience and
clearly violated the oath of his office that he **will
duly and faithfully and to the best of his ability,
knowledge and judgment perform the duties of
his office without fear or favour, affection or ill
will.”” Justice H.R. Khanna, who gave the dis-
senting judgment, and Judges of the nine High
Courts who had ruled likewise, were also living
under the same grave circumstances and condi-
tions of 1975. Justice Khanna's dissenting judg-
ment was acclaimed by the foreign press and
Jurists. The New York Times commented that it
deserved to be engraved in letters of gold.
ChiefJustice Chandrachud did another dis-
service to his august office. The 1ssue relating to
charges of corruption against some family mem-
bers of the Prime Minister Morarji Desai and
Home Minister Charan Singh were highly con-
tentious and for months continued to arouse
considerable passion. Later in 1978 when the
Council of States was paralysed for weeks be-
cause the Government was not willing to abide
by its resolution calling for probe either by a
commission of inquiry or the Committee of the
House, then, the Information Minister Lal
Krishna Advani, who was also the leader of the
Council of States (Rajya Sabha), had felt con-

The Government of the Indian Republic

strained to resign from the Union Government.
The Prime Minister, Morarji Desai, thereupon
agreed to refer the matter to the Chief Justice of
India to look into it and the Chief Justice agreed.
But he finally refused to look into the charges of
corruption. Many eyebrows were raised that the
Government should have resorted to the expedi-
ent of referring the matter to the Chief Justice of
India and that he would have agreed te look into
it. The Chief Justice’s final conclusion to refuse
it was neither flattering to his prestige nor to the
dignity of the office he occupied. If he would
have agreed, as he did it initially, and whatever
his findings would have been, the office of the
Chief Justice of India would have been dragged
into public controversy damaging the image of
the highest judiciary in the country. Charan Singh
said in the House of the People on December 2,
1978 that the Chief Justice would have no author-
ity to compel attendance of any person for being
examined as a witness or production of docu-
ments.
more controversial. In their memoranduin, ad-
dressed to the Law Minister, fifty-two public men
and advocates in Bombay, wrote, “‘though public
memory is short, one can recall Justice Bhagwati
sharing public platforms with the then leaders of
the emergency. He made no secret of his identi-
fication with the then current ‘ism’ and with the
leaders of emergency.’” Justice Bhagwati wrote
a letter to Mrs. Indira Gandhi in eulogistic terms
lauding her electoral victory in January 1980. In
the opening paragraph of his letter he wrote : **It
is a most remarkable achievement of which you,
your friends and well-wishers can be justly
proud.”” He reminded her of the heavy responsi-
bility that rested on her shoulders and people’s
expectations from her. He had gone on to add,
‘*you have become the symbol of the hope and
aspirations of the poor hungry millions of India
who had so far nothing to hope for and nothing
to live for and who are now looking up to you
lifting them from dirt and squalor and freeing
them from poverty and ignorance....”" The con-
cluding paragraph said, *‘today, the reddish glow
of the rising sun is holding out the promise of a
bright sunshine. May, that sunshine fill our hearts
with joy and bring comfort and cheer to the poor,
half naked, hungry millions of our countrymen.
That is my only prayer to God on this occasion.””
Justice Bhagwati’s letter attracted severe
criticism among the public, the Bar and among
some Judges of the Supreme Court too. The
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Supreme Court Bar Association even decided, to
censure the conduct of the Judge which was
‘“‘contrary to the principle of judicial inde-
pendence.’’ Addressing the Indian Law Institute,
New Delhi, on March 22, 1980, Justice T.D.
Tulzapurkar ‘voiced his concern over some
Judges hovering round the seats of political
power. He said that they hobnobbed with Min-
isters and law officers and sought favours. Refer-
ring indirectly to the letter of Justice Bhagwati,
he said,**The recent news items which you all
must have read have caused great anguish and
pain to me and many of my colleagues who have
expressed their resentment. It is a very disturbing
trend damaging the image of judiciary from
within and must be deprecated.’”’ He reiterated
that if Judges started sending ‘‘buquets of con-
gratulatory letters to a political leader on is po-
litical victory, eulogizing him on the assumption
of a high office in adulatory terms, the people’s
faith in the judiciary will be shaken; and if this
can happen now, the day will not be far off when
Judges may, even seek appointments and wait on
him and other persons who count and that will be
the saddest day for the country and the judici-
ary.”® ¢

There was another aspect of Justice Bhag-
wati's letter to Mrs. Indira Gandhi. He had men-
tioned that mounting arrears had been clggging
the judicial machinery and stressed that the po-
sition was almost desperate and ‘‘yet there did
not seem to be any sense ofurgency in the court.”
This raised a pertinent question whether it was
decorus for a sitting Judge to criticise brother
Judgeson the Benchand thattoo inaletter written
to the Prime Minister.

These are trying times in the history of the
Supreme Court and the lustre that it shed is fast
fading. A judge, especially of the highest court
of the country, like Ceasar’s wife, must be above
suspicion. Threats to judicial independence and
integrity emanate from within and without. Vigi-
lant guardians of an independent judiciary are
always alert and ready to protest encroachments
from the domain of the Supreme Court. But not
much thought has been given to the harm that
judges’ public postures might inflict on the judi-
ciary. A former Judge of the Supreme Court, H.
R. Khanna, said, ‘‘Institutions are normally
strong enough to withstand external threats but

49, The Statesman, New Delhi, March 23, 1980.
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they give way and start crumbling when some of
those manning them, attack them from within and
indulge in what is akin to an act of sabotage.5
Earlier, C.K. Daphtry speaking at the Law Day
function organised by the Supreme Court Bar
Association, expressed his unhappiness at the
lack of unity among judges. Referring to the
Judges case, he pointed out that today when a
judge referred to another judge ‘‘as my brother,
**it would be doubtful if he meant it all.5' When
Kuldip Nayyar gave to his article, appearing in
Indian Express, March 1980, the caption,
*‘Judge, Judge Thyself,”’ he epitomised the
whole truth.

The Chief Justice of India was seriously
mauled when his colleagues constituting the
seven-member Bench, which heard the Judges
case, decided to make public his affidavit con-
taining  his confidential discussions with the
Law Ministry. The four to three majority judg-
ment held that the Chief Justice of India’s opinion
did not have primacy over that of the Delhi High
Court’s Chief Justice. Justice P. N. Bhagwati
even described the Chief Justice of India as a
“litigant’” in the case. N.A. Palkhivala com-
mented that Justice Bhagwati was in error in
describing the Chief Justice of India a **‘liti-
gant™ into ‘‘contest’’ with Chief Justice K.B. N.
Singh of the Patna High Court. He added, ‘‘No
doubt every Judge has the jurisdiction to decide
rightly or wrongly. But what is regrettable is that
the judgment of Bhagwati J. dealing with the
transfer of Chief Justice Singh was couched in
language which occasionally lapses into ques-
tionable taste when dealing with the conduct and
affidavit of the Chief Justice of India.”*32 Justice
Bhagwati found Chief Justice Chandrachud’s
affidavit as ‘‘vague and indefinite, delightfully
vague’” a ‘‘little intriguing’’ and *‘the Constitu-
tion incantation.”” No less damage was done to
the position of the Chief Justice of India and the
importance of upholding the prestige of that of-
fice by the statement of President Neelam Sanjiva
Reddy made on his behalf by the Solicitor-Gen-
eral in the Supreme Court, to the effect that the
Chief Justice of India did not have any personal
discussion with him regarding the transfer of
Chief Justice K.B. N. Singh of the Patna High
Court to Madras High Court, despite the errone-
ous interpretation of Sanjiva Reddy on the ex-

50. *‘Judges as Knight Errants : A case of self-inflicted injury,”* The Times of India, New Delhi, February 5, 1983.
51. Asreported in The Hindustan Times, New Delhi, November 27, 1981,
52. Nani A. Palkhivala, ‘* Aspects of the Judge's Case-1."" Indian Express, New Delhi, February 3, 1982.
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pression *‘President of India.”” Reddy had inter-
preted the expression to mean the person of the
President as distinct from the office of the Presi-
dent:

During recent years another unhealthy
practice has developed. Some Judges of the Su-
preme Court expound their own views and ques-
tion the soundness of judgments of other Judges
outside the Chambers. While delivering the lec-
ture on : “‘Judiciary-Attacks and Survival’” at
Pune on October 28, 1992, Justice V. D.
Tulzapurkar criticised the interim order in the
Bihar Blinding cases passed by a Bench consist-
ing of Justices, P. N. Bhagwati and R. S. Pathak
and charged these two Judges for violating the
spirit of Article 21 of the Constitution which
ensures fair trial in conformity to procedure pre-
scribed by law.

Close on the heels of Justice Tulzapurkar’s
Pune lecture came a speech by Justice O. Chin-
nappa Reddy at a seminar on *‘Socialism, Con-
stitution and the country Today'’ in New Delhi.
Justice Reddy called for the transfer of the Right
to work, living wage and decent conditions of
work from the Chapter on the Directive Princi-
ples of State Policy to the Chapter on Fundamen-
tal Rights. He advocated abolition of private
ownership of means of production, denounced
the ‘‘bourgeoisie feeling class’ and ended up by
declaring that ‘‘it is not the judiciary but Parlia-
ment and the Government that have failed the
people.”” Justice Reddy ctricised the Indian Con-
stitution for not being a true socialist Constitu-
tion. To add to it, the speeches delivered by
Justice P. N. Bhagwati, D. A. Desai, and O.
Chinnappa Reddy at the Indo-German Seminar
reeked of politics and were, undoubtedly highly
controversial in glaring contrast to the Paper
submitted at the seminar by Justice E.E.
Venkataramiah. The greatest asset of the Judici-
ary is public perception and acceptance of it as
an impartial body. Decisions of Judiciary sus-
pected of partisanship, philosophical slants and
ideological tilts cannot be acceptable to all sec-
tions in an open society as one in India

““What is more perturbing,”” says Soli J.
Sorabjee, “‘is the phenomenon, which, if un-
checked, is now threatening to become a trend,
of delivering judgments of utmost importance
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without any real judicial consultation and delib-
eration among all members of the bench who
heard thecase.’’*3 The requirement that the judg-
ment of a court should be the result of collective
deliberation composing the Court is founded
upon the fundamental principles essential to the
due administration of justice. Every judicial act
which is done by several ought to be concluded
after discussion and after deliberately weighing
the arguments of each other. That was stated way
back in 1884 by Sir Henry Barnes, Chicf Justice
of the Allahabad High Court and was reiterated
about a century later in 1980 by Justice P.N.
Bhagwati as a judge of the Supreme Court.

The first departure from this sound princi-
ple was made by ChiefJustice Subba Rao in April
1967 in a case involving the important issue of a
fundamental right. The case was heard by a five-
member bench and the judgment was reserved.
On April 9, 1967 Subba Rao announced that he
would resign his office of Chief Justice on April
11 and contest the Presidential election. He had
prepared the majority judgment for himself and
Justices Shelat and Vaidyalingam, but “*appar-
ently’" the draft judgment was not circulated
earlier to other judges, Hidaytullah and
Bachawat, and delivered the Judgmenton April
10. Justice Hidaytullah and Bachawat expressed
their dissent the same day but gave reasons sub-
sequently on April 24, 1967. Since it was not in
keeping with the temperament and spirit of those
times to publicly criticise in judgments their ju-
dicial brethren who participated in the case, Jus-
tice Hidaytullah in his dissenting judgment made
a significant comment ‘‘For reasons, into which
itis not necessary to go here, our judgment could
not be delivered with the judgment of the Chief
Justice.”’

In one of the most far-reaching judgments
in the Keshavananda Bharati case there was no
exchange of draft judgments amongst the judges
who constituted the Bench, although in this case
the unique doctrine of basic structure was
evolved.* The same disturbing phenomenon re-
curred in 1980, and again in a case of great
constitutional importance-Minerva Mills—in-
volving the constitutionality of certain provisions
of the Constitution (Forty-second Amendment)
Act, 1976, This time Justice P.N. Bhagwati com-

53. **The Supreme Court of India-I : Erosion of Judicial Collectivism,"” The Times of India, New Delhi, January 5, 1987.

54. According to Justice Chandrachud, who sided with the majority, there was not sufficient time, after the conclusion of
arguments, for an exchange of drafl judgments amongst all the judges : **We sat in full strength of 13 to hear the case
and I hoped that after a free and frank exchange of thoughts, I will be able to share the views of somcone or the other
of my esteemed brothers. But we were overtaken by adventitious circumstances.......""
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plained that as a dissenting member that no judi-
cial conference or discussion among the judges
was held nor any draft judgment circulated with
the result that he did not have the benefit of
knowing the reasons for the judgment of the
ChiefJustice Chandrachud and three other judges
who spoke for the majority. After deploring this
practice Justice Bhagwati warned that, ‘‘this
would introduce a chaotic situation in the judicial
process and it would be an unhealthy prece-
dent.......For good measure he confronted the
majority with Chandrachud’s dicta in Ke-
shavananda Bharati about the necessity of a free
and frank exchange of views."

In the celebrated Judges case (S.D. Gupta
vs. Union of India) it was just a day before the
due date of retirement of Justice A.C. Gupta, a
member of the Bench hearing the case, that full
draft of the judgments was circulated amongst
the judges constituting the Bench. Impending
retirement of Chief Justice Chandrachud on July
11, 1985 was ‘‘another casualty’” in the case of
Tulsiram Pail. In the dissenting judgment Justice
Thakkar *‘bitterly protested’’ about the receipt of
the full draft of the judgment running into 237
pages prepared by Justice Madon for the major-
ity, only in the moming of July 11, less than 3
hours before the deadline for pronouncement of
the judgment in the Court.>s Withanguish he said @
**If only there had been a meeting in order to have
a dialogue, there might have been a meeting of
minds.

The retirement syndrome struck again. The
Constitution Bench presided over by Chief Jus-
tice P. N, Bhagwati heard the case concerning the
withdrawal of prosecution against Jagannath
Mishra, former Chief Minister of Bihar. Judg-
ment was reserved in September 1986. Chief
Justice Bhagwati was due to retire on December
21, 1986. The judgment was pronounced on De-
cember 20, 1986, which happened to be Saturday,
a day before Bhagwati’s retirement and, once
again, without discussion amongst the judges.
Justice Khalid, who was a party to the majority
judgment, had gone on record as saying, ‘‘It is
unfortunate that a discussion could not be held
about this case by the judges who hcard this
case."’ Justice Khalid was even unhappy at the
admission of the review petition inthe Jagannath
Mishra case. He was particularly dismayed at
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the review Bench deciding to admit the petition
and rehear the case but choosing fidt to give any
reason for its views.

In the final analysis, the deep fissure run-
ning through the Supreme Court is in the full
glare of public eye. The Supreme Court dismayed
its admirers by its extraordinary action in holding
a sitting at the residence of the Chief Justice on
a Saturday moming to stay the execution of Billa
and Ranga in order to examine whether or not the
President acted correctly in rejecting their mercy
petition. The Court later vacated this stay as
summarily as it had ordered it. This was followed
by the West Bengal Electoral Rolls case by the
unhappy twist and turns before its final hearing
by a five-member Bench. Five senfor counsels
through a signed statement charged the three-
member Bench with bias and urged that the West
Bengal Electoral Rolls case be shifted to some
other Bench. Equally regrettable was the tussle
thatdeveloped between the three-member Bench
headed by Justice D. A. Desai and Justice Sabysa-
chi Mukherjee of the Calcutta High Court, who
had given a stay order in the West Bengal Elec-
toral Rolls case. Justice Mukherjee took excep-
tionto the *‘unprecedented’’ directive conveying
to him vacating the stay order by the Supreme
Court through a *'lightening ** telephone call.

The pattern of four to three or three to two
divisions on all substantive issues, the diametric
divergence of views expressed by the judges, the
whispers of political affiliations of individual
judges, the clash of personal ambitions and mu-
tual conflicts and clashes have created an irrepa-
rable damage to the highest Court of the country.
H. R. Khanna has correctly said, *‘It takes years
to build the institutions.....But institutions can be
destroyed overnight by the ambition, wayward-
ness, caprice, pettiness or weakness of adventur-
ists or self-seekers. They can be damaged also by
those who cave in under fear and even by the
well-intentioned who might be carried away by
the exuberance of their ideas.”" ¢

In the end , it must be emphasised that an
honest and independent judiciary is the most
valuable possession a democracy can claim to
have. Nothing must be done to malign or deni-
grate it. Let not the judges give cause for com-
plaint or murmur. Not only their judicial dealings
but their conduct out of court must inspire public

55. ;%slice A.C. Gupta was due toretire on December 31, 1981 and the full draft of the judgments was circulated on December

56. *‘Judges As Knight Errants : A case of self-inflicted injury,'* The Times of India, New Delhi, February 5, 1983.
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confidence. A.N. Grover, a former Judge of the -

Supreme Court, with a nostalgic pride recalls the
esteem with which the judiciary was held a little
over fifty years ago. The social intermixing, he
recounts, between he Bench and the Bar was
more of a **public nature hke participation in big
parties and functions and individual members of
the Bar and the Bench did not socialise except in
a few cases.”" Afterattaining independence, over
the years, a good deal of change has come about
and appropriately Justice Grover gives to his
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article the caption : *‘Judiciary—fall in values.”
There has been, he writes, erosion of solidarity,
the code of professional ethics is not being prop-
erly followed in certain cases, the social inter-
mixing between lawyers and judges had in-
creased *‘to an extent where there is lot of loose
talk of favouritism.” It was essentially the Bar
that was responsible for initiation of inquiring
into the corruption charges against the Supreme
Court Judge, Mr. Justice V. Ramaswami,



CHAPTER XII

The Union and the States

Original Units of the Union

Before 1947 there were politically two In-
dias—British India governed by the British
Crown according to the laws passed, from time
to time, by the British Parliament and enactments
of the Indian Legislature, and the Indian States,
562 in number and popularly known as Princely
States, under the suzerainty of the British Crown
but for the most part under the personal rule of
the Princes. In 1950 when the new Constitution
of the Republic of India came into being, the
Indian States had been liquidated and the country
welded into a single political entity. Three differ-
ent patterns were discernible in the process of the
integration into the Union of India.

(1) 216 State having a population of over
19 million were merged in the neighboring Prov-
inces which were designated in the Constitution
as Part A Siates;

(2) 61 States having a population of about -

7 million were constituted into newly formed
Centrally administered units known as Part C
States;

(3) 275 States with a population of about
35 million were integrated 1o create new admin-
istrative units, namely, Part B States of Rajas-
than, Madhya Bharat, Travncore-Cochin,
Saurashtra and Patiala and East Punjab States
Union (PEPSU);and

(4) 3 States, Hyderabad, Jammu and Kash-
mir and Mysore, became Part B states.

The constituent units of the Union of India
were, therefore, divided into three categories.
Part A States included Assam, Bihar, Bombay,
Madhya Pradesh, Madras, Orissa, Uttar Pradesh,
West Bengal and Punjab. The Andhra State was
created in 1953 out of Telgu-speaking areas of
Madras, making a total of 10. Part B States were
8-Hyderabad, Jammu and Kashimir, Madhya
Bharat, Mysore, Patiala and Punjab States Union,
Rajasthan, Saurashtra, and Tranvancore-Co-
chin. The State of Jammu and Kashmir though
specified in Part B of the First Schedule, was
placed on a special footing and there was special

. Draft Consiitution of India, p. iv.
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Article (370) in the Constitution dealing with it.
Other Part B States were covered by Article 238
in Part VII of the Constitution.

Part C States consisted of Ajmer, Bhopal,
Coorg, Delhi, Himachal Pradesh, Kutch, Ma-
nipur, Tripura, and Vindhya Pradesh. Cooch-Be-
har, which was originally a Part C State, was
subsequently merged with West Bengal. Bilaspur
too, was originally a separate unit in Part C but
was afterwards merged in Himachal Pradesh.
Disparate status of the units

A peculiar feature of the Indian Constitu-
tion was the disparate status of the constituent
units. The Drafting Committee explained the
reasons for this disparity. The Committee said,
“Inarticle | ofthe Draft, India has been described
a Union of States. For uniformity the Committee
has thought it desirable to describe the units of
the Union in the new Constitution as States,
whether they are known at present as Governors’
Provinces, or Chief Commissioners’ Provinces

Indian States. Some differences between the
units there will undoubtedly remain in the new
Constitution and in order to mark this difference,
the Committee has divided the States into three
classes; those enumerated in Part I of the First
Schedule, those enumerated in Part 11, and those
enumerated in Part 111.”*! The Constitution main-
tained this difference and established three cate-
gories of States giving each category a pattern
and status of its own.

The status of Part A and Part B States was
based on the concept of federalism, but there were
a few significant differences in the governance
of the two. The head of a Part A State was a
Governor appointed by the President for a period
of five years. The head of a Part B State was a
Rajpramukh and the office was hereditary in the
case of Hyderabad and Mysore. The head of the
Jammu and Kashmir State was designated Sadar-
i-Riyasat and he was elected by the Legislature
for a period of five years. A Rajpramukh of a
Union of States was the ruler of one of the
principal constituent States and was elected by
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the Council of Rulers of the States forming that
Union. The Rajpramukh was to be recognised by
the President. The President also recognised the
Sadar-i-Riyasat of Jammu and Kashmir, al-
though it was just a formality. But the main
feature that distinguished Part B States from Part
A States was provision contained in Article 371
which vested in the Union Government the
authority of exercising general control over the
Governments of those States for a period of ten
years from the commencement of the Constitu-
tion, or for such longer or shorter period as de-
termined by Parliament. It was further provided
that Part B States must comply with such particu-
lar directions as would be given to them from
time to time by the President. And the directions
were in practice so ubiquitous and frequent that
the control exercised by the Union Government
was characterised by many as ‘‘thc new para-
mountcy.”” The State of Mysore was, however,
exempted from such a control.?

Part C States which ranked lowest in the
hierarchy were administered by the Union Gov-
ernment on a unitary basis. The Constitution
clearly specified that the President would admin-
ister these States and in administering them he
might act through a Lieutenant-Governor or a
Chief Commissioner to be appointed by him, or
through the Government of a neighboUring
State.® The Constitution further provided that
Parliament might create by law or continue by
law local legislatures for these States and specify
their functions.® Parliament was also authorised
to create for each of such States a Council of
Advisers or Ministers.® Parliament, accordingly,
passed the Government of Part C States Act,
1951, providing for the setting up of the Legisla-
tures and Ministries in Part C States, But this
devolution of powers to Legislatures and Gov-
emments of Part C States did not detract the
legislative authority of Parliament over those
States or from the responsibility of the Union
Government to Parliament for their administra-
tion. It was really unfederal to deem Part C States
as the units of a federation.

Apart from the States cof the Union, the
Constitution also provided for the administration

2. Proviso to original Article 371.

3. Original Article 239 (1)

4.  Original Article 240 (1) (a).

5. Onrginal Article 240 (1) (b).

6. Fourth Schedule, Article 80 (1) (b).
Article 81 (1) (b).
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of the Territories in Part D and other Territories
including the acquired territories but not speci-
fied therein. The only Territory specified in Part
D was the Andaman and Nicobar Islands. A
Territory, unlike a State, did not form a unit of
the Union of India and as such it essentially
differed from the States of the Union in matters
of representation in the Union Parliament. Rep-
resentation in the Council of States was only
limited to the States® and a Territory being not a
unit of the Union did not have representation
there. The people of the State and the Union had
representation in the House of the People by
virtue of the Constitution, whereas representation
of the people of a Territory depended upon leg-
islation by Parliament.

The Territory was administered by the
President through a Chief Commissioner or other
authority appointed by him, and by regulations
which had the force of an Act of Parliament. 8 The
legislative powers of Parliament also included
matters in the State List.? The authority of the
Union Government, administrative and legisla-
tive, including the regulation-making power,
was, thus, complete in all respects.

But public opinion, both within and with-
out the Part B and Part C States, had been con-
stantly critical of this constitutional anomaly
which, it was argued, offended the principle of
equality of status between the constituent units
ofa federation. It also contradicted the principle
of equal rights and opportunities for the People
of India. The States Reorganisation Commission
was ‘‘impressed by the weight of the public
sentiment on this matter’’ and recommended that
the existing constitutional disparity between the
different units of the Union should disappear as
a necessary consequence of reorganisation.
**The only rational approach to the problem, in
our opinion,’” observed the Commission, **will
be that the Indian Union should have primary
constituent units having equal status and a uni-
form relationship with the Centre, except where,
for any strategic security or other compelling
reasons, it is not practicable to integrate any
small area with the territories of a full-fledged
unit.””!% The Commission held that the classifi-

7
8. Anticle 243 (2), repealed by the Seventh Amendment Act, 1956.

9. * Article 246 (4).

10.  Report of the Siates Reorganisation Commission, para 237.
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cation of States into three categories had been
adopted essentially as a transitional expedient
and was not intended to be a permanent feature
of the constitutional structure of India. Part B
States, the Commission recommended, should
be equated with Part A States by omitting Article
371 of the Constitution and by abolishing the
institution of the Rajpramukh. The institution of
the Rajpramukh, observed the Commission,
“‘has a political aspect’” and large section of
public opinion views its continuance with disfa-
vour on the ground that it ‘‘ill accords with the
essenltlia]ly democratic framework of the coun-
try.”’

With regard to Part C States, the Commis-
sion recommended that with the exception of
Deihi, Manipur and Andaman and Nicobar Is-
lands, which should be centrally administered,
the remaining States in this category should to
the extent practicable, be merged in the adjoining
States.'? Such of the States as could not be
merged in the adjoining areas for security and
other imperative considerations should be ad-
ministered by the Centre as Territories. '

According to the States Reorganisation
Commission the component unit$ of the Indian
Union were to consist of two categories !

(a) **States’’ forming primary federat-
ing units of the Union; and

(b) “‘Territories’ centrally adminis-
tered.

The Government of India announced on
January 16, 1956 its acceptance of the recom-
mendations of the State Reorganisation Commis-
sion for the abolition of the constitutional dis-
parity of the different States such as Part A, B
and C States, and the abolition of the institution
of the Rajpramukh.

The New Political Map of India

As a result of reorganisation, the Union of
India was to consist of 14 States and 6 Territories.
States were : Andhra Pradesh, Assam, Bihar,
Bombay, Kerala, Madhya Pradesh, Madras
(Tamil Nadu), Mysore (Kamataka), Orissa, Pun-
jab, Rajasthan, Uttar Pradesh, West Bengal and
Jammu and Kashmir. The six Territories were :
Delhi, Himachal Pradesh, Manipur, Tripura, the
Andman and Nicobar Islands, the Laccadive
Miniocy and Amindivi Islands (Lakshadweep).

11.  [bid., para 242.
12.  [bid. para 268,
13.  Ibid., para 267.
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No territorial change was made in the case of
Assam, Uttar Pradesh and Jammu and Kashmir.
Kerala was a new name, although it represented
substantially the old States of Tranvancore-Co-
chin. The Kannada-speaking areas, which had
been brought together, retained the name of
Mysore. Andhra Pradesh was the combination of
the States of Hyderabad and Andhra. The case
for an enlarged Andhra State was forcefully
stated by the Reorganisation Commission,
though they favoured the formation of such States
five years thence. The formation of the new
Bombay State was based on a formula suggested
by the Commission, though its territorial com-
plex had to be altered to some extent by Parlia-
ment so as to consolidate in one State all the
Marathi and Gujarati-speaking people, The ex-
clusion of Himachal Pradesh and Tripura from
the States of the Punjab and Assam respectively
was decided after taking into consideration the
wishes of the people and the immediate needs of
those areas regarding their economic develop-
ment.

The political map of Indiaredrawn in 1956
had to be changed on May 1, 1960, when the
State of Bombay was bifurcated into Maharashtra
and Gujarat. The Union of India, then, consisted
of 15 States and 6 Territories. It was again
changed on August 1, 1960 when the Prime
Minister announced in Parliament the decision
of the Government for the creation of Nagaland
as a new State—the 16th in the Republic. The
Constitution (Thirteenth Amendment) Act, cre-
ated - the State of Nagaland, comprising the ter-
ritory known as the Naga Hills, Tuensang Area
and covering an area of about 6,000 square miles
inhabited by 400,000 Nagas. Once again, the
political map was changed by creating the sev-
enteenth State of Haryana on November 1, 1966.
Punjab was divided into Punjab and Haryana
with portions of territory going to Himachal
Pradesh, a Union Territory. Himachal Pradesh
attained statehood in January 1971 and became
the eighteenth State.

The Government of India announced on
September 11, 1968 its decision to constitute an
autonomous State-Meghalaya-within the State
of Assam, consisting of the hill districts of Garo
and Khasi and Jowai (Jaintia) ‘n the first in-
stance.!® The autonomous districts of Mikir Hills

14.  Garoand Khasi Hills and the Jowai forming parts of the autonomous State of Meghalaya covered a population of 7.90.000.
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and North Cachar Hills were given the option to

join the autonomous State of Meghalaya through
a two-third majority vote in their respective Dis-
trict Councils. Meghalaya, comprising the Garo
and Khasi and Jowai (Jaintia) came into existence
on April 2, 1970. As a result of the scheme to
reorganize the north-eastern region of the coun-
try, Manipur and Tripura became States and
Meghalaya was also elevated to the status of a
full fledged State in December 1971." Two new
Union Territories of Mizoram and Arunachal
Pradesh emerged out of the existing Mizo district
and NEFA respectively. This made a total of
twenty-one States comprising the Union of In-
dia. The thirty-Sixth Amendment created the
Twenty-second State of Sikkim. Early in 1987,
Arunachal, Mizoram and Goa were elevated and
the total number of States constituting the Union
of India came to twenty-five.

ZONAL COUNCILS

Two new features of the 1956 scheme of
reorganisation, not relatable to the States Reor-
ganisation Commission’s Report were the for-
mation of Zonal Councils and the setting up of
Regional Committees of the Legislature in the
Punjab and Andhra Pradesh. The Zonal Councils
were intended to provide a forum for inter- State
co-operation and an effort, inassociation with the
Union Government, for the settlement of inter-
State disputes and the formulation of inter-State
development plans. The Regional Committees of
the Legislature in Punjab and Andhra Pradesh
were intendent to be set up with the object of
catering to the special needs of the regions con-
cerned within the framework of a unified State
structure.

Zones and Zonal Councils

The States Reorganisation Act, 1956, di-
vided the States and the Territories as reorgainsed
(excluding the Andman and Nicobar Islands and
the Laccadive, Miniocy and Amindivi Islands)
into five Zones and established a permanent Zo-
nal Council for each of them. The five Zones
were:

(1) the Northern Zone comprising the
States of  Punjab, Rajasthan, Jammu
and Kashmir; and the Union Territories
of Delhi and Himachal Pradesh;

(2) the Central Zone, comprising the States
of Uttar Pradesh and Madhya Pradesh;
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(3) the Eastern Zone, comprising the States
of Bihar, West Bengal, Orissa and As-
sam; and the Union Territories of Ma-
nipur and Tripura;

(4) the Western Zone, comprising States of
Bombay and Mysore; and

(5) the Southern Zone, comprising the
States of Andhra Pradesh, Madras; and
Kerala with Mysore as a permanent in-
vitee.

As a result of quite a number of reorgani-
sations which have since then taken place the
grouping of the States and Union Territories in
different Zones at present is :

(1) The Northern zone consists of States of
Haryana, Himachal Pradesh, Jammu
and Kashmir, Punjab, Rajasthan; and
the Union Territory of Chandigarh and
Delhi;

(2) The Central zone comprises the States
of Madhya Pradesh and Uttar Pradesh;

(3) The Eastern Zone comprises the States
of Bihar, Orissa and West Bengal;

(4) The Western Zone consists of the States
of Gujarat, Maharashtra , Goa and the
Union Territory of Dadra and Nagar
Haveli; and

(5) The Southern Zone comprises the States
of Andhra Pradesh, Karnataka, Kerala,
Tamil Nadu and the Union Territory of
Pondicherry.

For the North-Eastern region there is a
body similar to the Zonal Council to deal with
matters of common interest to the States of As-
sam, Arunachal Pradesh and Mizoram. The
North-Eastern Council which came into being on
August 8, 1972, has certain additional functions.
It has to formulate a unified and co-ordinated
regional plan (which is in addition to the State
Plans) covering matters of common importance.
In respect of projects or schemes intended to
benefit two or more States, the Council has to
recommend the manner in which they may be
executed, managed or maintained, their benefit
shared and the expenditure incurred. The pro-
gress of implementation of the Plan and the ex-
penditure thereon are supervised by the Council.
The Council has to review from time to time the
measures taken by the States for maintenance of
security and public order and, as and when nec-
essary, recommend further measures in this be-

15.  On November 10, 1970, the Prime Minister made a statement in Parliament announcing the Government's acceptance
of Meghalaya's demand for full statchood. The decision to grant statehood to Manipur and Tripura, the Prime Miniter
said, **necessitated a fresh look at the State of Meghalaya."”
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half.
Birth of the idea of Zonal Councils

The idea of Zonal Councils arose from the
just and wholesome revulsions against the ugly
passions disclosed by the reactions of linguistic
communities in connection with the proposals
of the States Reorginsation Commission. Before
concluding his speech on the Commission’s Re-
port in the House of the People (Lok Sabha) on
December 21, 1955, the Prime Minister com-
mended to the House the idea of dividing India,
after Reorganisation of States, into four or five
areas and setting up an Advisory Zonal Council
in each of them to ‘‘develop the habit of co-op-
erative thinking.”” The Prime Minister made no
secret of what he would do if left to himself. He
said, ““The more I have thought about it, the more
I have been attracted to something which I used
to reject previously and which I suppose, is not
at all practicable now. That is, the division of
India into four, five or six major groups regard-
less of language, but always I will repeat, giving
the greatest importance to the languages in those
areas. | do not want this to be a step to suppress
language, but rather to give it encouragement.
That, I fear, is a little difficult. We have gone too
far in the contrary direction.But I would suggest
for the consideration of this House a rather feeble
imitation of that. That is, whatever final decisions
Parliament arrives at in regard to these States, we
may still have what [ would call Zonal Councils,
for four or five States, as the case may be, having
a common council......."”” The Prime Minister in-
dicated that the Zonal Councils would be advi-
sory bodies. **Let us see how it develops,”’ said
Nehru.*‘Let the Centre be associated with it for
dealing with economic problems as well as the
multitude of border problems and other problems
that might arise.”’

The feeler thrown by the Prime Minister
was received by the House with enthusiastic
cheers, and approving nods from some prominent
members of the Opposition were also witnessed.
The result was that idea of the Zonal Council had
quick maturity and found expression in the reso-
lution of the Government of India published on
January 16, 1956, containing decisions on most
of the States Reorganisation Commission’s pro-
posals. It stated that *‘the Government of India
propose, simultaneously with the creation of the
new States, to establish Zonal Councils, which
may deal with matters of common concern to the
States in different Zones, including economic
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planning and questions arising out of reorganisa-
tion.”” Part IIl of the States Reorganisation Act
provided for five Zones and the composition and
functions of the Zonal Councils.

A Zonal Council was established for each
of the Zones. While forming the division of these
zones several factors, such as the natural divi-
sions of the country, requirements of economic
development, cultural and linguistic affinities,
means of communication and requirements of
security and law and order, were taken into ac-
count. The Northern Zone with its headquarters
at New Delhi was inaugurated on April 24,1957,
the Central zone with its headquarters at Alla-
habad in May, 1957, the Eastern Zone with its
headquarters at Calcutta on April 30, 1957, the
Western Zone with its headquarters at Bombay
on September 20, 1957, and the Southern Zone
with its headquarters at Madras on July 11, 1957.
Composition of the Councils

The Zonal Council for each Zone consists
of the following members :

(i) a Union Minister agpointed by the

President;

(i1) the Chief Minister of each such State to

be nominated by the Governor;

(tit)where any Union Territory is included

in the Zone, one member for each Ter-
ritory to be nominated by the President.

The Zonal Council for each Zone has also
a body of Advisers consisting of :

(a) one person nominated by the Planning

Commission;

(b) Chief Secretaries in the States included

in the Zone; and

(c) Development Commissioners in the

States included in the zone,

The Advisers assist the Zonal Council in
the performance of its duties. They also have the
right to take part in the discussion ofthe Council
or of any committee of the Council of which the
adviser may be named a member. But no adviser
hasa right to vote at a meeting of the Council or
of any such committee.

A Zonal Council may from time to time by
resolution passed at a meeting appoint commit-
tees of its members and advisers for performing
such functions as may be specified in the resolu-
tion. The Council may nominate and associate
with any such committee such Union Ministers
or Ministers in the States included in the Zone
and officers of the Union Government or State
Government as it may think appropriate. A per-
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son associated with a committee ofa Zonal Coun-
cil has the right to take part in the discussions of
the Committee, but without the right to vote. The
Advisers of the Council, too, who are members
of the committees, have no right to vote. A Com-
mittee so appointed shall observe such rules of
procedure in regard to the transaction of business
at its meetings as the Zonal Council may, with
the approval of the Government of India lay down
from time to time.

The Union Minister nominated by the
President to a Zonal Council is its Chairman. The
Chief Ministers of the States included in the Zone
actas Vice-Chairmen of the Council for that Zone
by rotation, each holding office for a period of
one year at a time. Each Zonal Council has its
own Secretariat consisting of a Secretary, a Joint
Secretary and such other officers as the Chairman
ofthe Council may consider necessary toappoint.
The Chief Secretaries of the State represented in
Zonal Council shall each be the Secretary of the
Council by rotation and hold office for a period
ofone yearatatime. The Joint Secretary ischosen
from amongst officers not in the service of the
States represented in the Council and is appointed
by the Chairman of the Council. The Secretariat
of each Council is located at such place within
the Zone as the Council may determine.

Each Zonal Coungil meets when sum-
moned by the Chairman. Unless otherwise deter-
mined by the Council itself, the Zonal Council
for each Zone shall meet in the States included
in that Zone by rotation. The Chairman presides
at the meeting of the Council and in its absence
the Vice-chairman. If both the Chairman and
Vice-Chairman remain absent, any other mem-
bers chosen by the members present, from among
themselves shall preside ata meeting of the Coun-
cil. The Chairman shall observe such rules of
procedure in regard to the transition of business
at its meeting as the Council may, with the ap-
proval of the Union Government, lay down from
time to time.

All questions at a meeting of Zonal Council
are decided by a majority of votes of the members
present. In the case of equality of votes, the
Chairman or, in his absence, any other person
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presiding has a casting vote. The proceedings of
every meeting of a Council are forwarded to the
Union Government and also to each State Gov-
ernment concerned.

Objectives of the Councils

The Councils are deliberative and advisory
bodies competent to discuss matters of interest to
some or all of the parties represented in them,
namely, the Union, the States or the Union Ter-
ritories. They may advise the Central Govern-
ment and the Government of each State con-
cerned as to the action taken or to be taken an any
such matter. It has been provided that the Zonal
Councils may in particular discuss and make
recommendations regarding :

(a) any matter of common interest in the

field of economic and social planning;

(b) any matter concemning border disputes,

linguistic minorities, and inter-State
transport; and

(¢) any matter connected with or arising

out of the Reorganisation of States.

Provision has also been made for the hold-
ing of joint meetings of two or more Zonal Coun-
cils.

When the Constitution of India was being
framed, some statesmen expressed the view that
India should adopt a unitary rather than a federal
system of Government. They pointed out that
federalism would encourage fissiparous tenden-
cies, make economic planning difficult and pre-
vent administrative uniformity. The framers of
the Constitution preferred the federal to the uni-
tary system as they thought that federalism alone
could forge unity out of the wide cultural and
social diversity in the country and prevent heavy
concentration of power which was incompatible
with democratic practice. They were, however,
not oblivious of the cogency of the arguments of
the opponents of federalism and provided for a
federal polity with an exceptionally strong uni-
tary bias.

Two factors during recent years led to the
revival of the demand for a unitary form of
Government—the bitter controversy and ugly in-
cidents which followed the publication of the
States Reorganisation commission Report!® and

16. The fear of separatist forces anticipated in the linguistic provinces was reflected in the motion submitted by P.S. Deshmukh
to the Steering Committee of the Constituent Assembly. Deshmukh recommended that for a variety of reasons, including

the “‘bitter passions’’ aroused by the lin

istic provinces controversy, the Draft Constitution should be forgotten and

instead the Constituent Assembly should draw up a constitution providing India with a unitary government. Similarly,
Maulana Abul Kalam Azad in & note on ‘‘Education in the Union and Concurrent List™, dated May 19, 1948, pointed
out that ***the demand for linguistic provinces and other particularistic tendencies' were gathering strength in the country,
and the only way of maintaining Indian solidarity was “‘to give a commanding position to the Centre in the new

constitutional set-up.”’
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the realization that the presence of small States
as constituent units of a federation stands in the
way of the effective implementation of develop-
ment plans. Switching on to the unitary system
of government is really not the panacea for In-
dia’s ills at this stage. But to bring about the
*‘emotional integration of India,’’ as Prime Min-
ister Nehru fervently appealed in Parliament, is
no doubt the desideratum and the scheme of
Zonal Councils was an inspired idea. The Zonal
Counsils are purely deliberative and advisory
bodies intended to foster habits and institutions
of economic cooperation and administrative co-
ordination among the States within each Zone.
The co-operation and coordination thus brought
about is sure to contribute to the proper integra-
tion of the development programmes ofthe Zones
by easing the rigidities and artificial barriers
occasioned by the interference of State bounda-
ries and they may in time prove to be valuable
correctives, on the psychological and emotional
plane, to the rivalries and separatist tendencies
promoted by the more extreme types of linguistic
claims. Referring to the Zonal Councils, Pandit
Govind Ballabh Pant rightly remarked in Parlia-
ment ‘‘while the States have to be carved in
accordance with their natural affinities, the su-
preme objective of strengthening the unity, the
cohesion of the nation and the country, has to be
given the first and foremost ‘consideration....So
far as the economic and developmental require-
ments of the country are concerned, these linguis-
ticaffinities do not mark the bounds of the various
territories. Rivers do not determine their course
in accordance with the language of the people
who make them their homes. The mines that lie
deep down inthe bosom of the earth do not follow
any regional pattern much less any linguistic
pattern, So for the purpose of economic develop-
ment at least, if not for anything else, it would be
desirable to have councils of this type. Besides,
they should serve to heal the wounds that sepa-
ration may cause in some places.”” The scheme
of Zonal Councils is the test in the art of living
together. They are the flexible instruments to
develop inter-State cooperation and the best ex-
ample of co-operative federalism. :

The main objectives of the Zonal Scheme
can best be described in the words of Pandit Pant,
which he outlined at the inaugural meeting of
Northern Zonal Council:

“/(1)to achieve an emotional integration

of the country;
(2) tohope in arresting the growth of acute
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State conscience, regionalism, linguist
and particularist trends;

(3) to help in removing the after-effects of
separation in some cases so that the
processes of reorganisation, integration
and economic advancement may coa-
lesce and synchronise;

(4) to enable the Centre and the states,
which are dealing increasingly with
matters economic and social, to cooper-
ate and exchange ideas and experience
in order that uniform policies for the
common good of the community are
evolved and the ideal of a socialist so-
ciety is achieved;

(5) to co-operate with each other in the
successful and speedy execution of ma-
jor development projects; and

(6) to secure some kind of political equilib-
rium between different regions of the
country.”

While the scheme of the Zonal Councils
was received generally with enthusiagm, appre-
hensions had also been expressed that 1t was too
idealistic a venture and that it might result in a
Zonal Council either absorbing the participating
States, or Councils developing into powerful
bodies which would weaken the Centre. But this
is not a correct appraisal of the Zonal Councils.
The Zonal Councils are deliberative bodies
whose task is to advise the Union Government
and the participating State Governments for ac-
tion to be taken in matters of common interest.
Their advisory functions are confined to securing
better co-ordination within the different Zones,
promotion of collective approach and effort to
solve problems common to all the units within a
Zone. They are intended to foster inter-state con-
cord and thereby strengthen and invigorate the
Union as well as the states. Pandit Pant clarified
this point at the inaugural meeting of the Northern
Zonal Council. He said, *“The Councils, as I have
already observed, are advisory bodies. But if they
are to serve the purpose for which they have been
constituted, their recommendation will need to
be treated with consideration and respect. The
success of the experiment will depend to a large
extent on the outlook which the state Govern-
ments bring to bear on their deliberations, their

ability to appreciate each other’s point of view

and their readiness to reconcile the state aspect
of different problems with their inter-state as-
pect.”” The creation of the Zonal Councils does
not, therefore, in any way detract from the content
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of the legislative and executive powers of the’

states. .

The idea of providing a meeting ground for
inter-state co-operation in matters of common
interest to states is by no means peculiar to India.
In the United States of America, beginning with
the inter-state Parole and Probation Compact of
1934, collective State action by means of com-
pacts had been utilised to promote inter-state
cooperation. Some agencies created to secure
inter-state co-operation include a Legislative
Reference . Bureau, Inter-state Commissions,
Conferences on current governmental problems,
Conferences of state executives, administrators,
and judges and regional associatiohs. In Austra-
lia, in the same way, inter-state co-operation had
taken various forms.

In India the Zonal Council idea dates back
to the Coupland Plan, though it was a device
suggested to give economic complexion to cer-
tain political plans. After independence, a Joint
Advisory Council for Punjab, PEPSU, and Hi-
machal Pradesh was set up and it continued to be
in existence till the Northern Zonal Council came
into being. In fact, it was the pioneer in initiating
the Zonal idea. Another such example of regional
co-operation was the Bhakra Control Board on
which Punjab, PEPSU, Rajasthan and Himachal
Pradesh were repreddnted. The Zonal Councils
are an inter-state forum where the states are
associated with each other to promote and facili-
tate co-operrative efforts towards the cconomic
and social development of each Zone and, as a
consequence of that, towards the unity and wel-
fare of the nation. The unity and welfare of the
whole country is the essence of the emotional
integration of India. Pandit Pant epitomised the
whole truth when he said that ‘‘no region could
prosper unless the security and unity of India
were completely ensured and generated for to-
day, for tomorrow and for ever.”

Generally, social and economic interests
cut cross state lines and are of either regional or
national concern. Greater co-ordination of social
and economic policies and planned and orderly
development of the resources of the country can
be ensured if major policy decisions are not
compartmentalised in the state-moulds. They
must be fully studied and discussed with their
impact on territories contiguous and the people
inhabiting those areas who are to share the weal
and woe resulting from such policy decisions.

17. The Tribune, Ambala Cantt., November 14, 1958.
18.: The Times of India, New Delhi, March 21, 1963.
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The then Madras Finance Minister C. Subrama-
niam, while inaugurating the quarterly meeting
of the southern Indian Chamber of Commerce on
November 12, 1958, pleaded for a Zonal ap-
proach while formulating the Third Five-Year
Plan for the country. He suggested that instead of
assessing the resources of each state separately
and planning state-wise a combined and co-ordi-
nated Zonal approach should be made to plan-
ning. This, he maintained, besides eliminating
regional disparities would avoid lopsided. devel-
opment of a particular state.!” Pandit Pant ap-
pealed to the Southern Zonal Council meeting to
set the overall economy of the South, rather than
of the individual states, as the guiding principle.
Pandit Pant’s appeal had an effect and the states
of Andhra and Madras were knit into economic
agreements, which hitherto had taken regional-
political colour. Wider economic cooperation
was envisaged in the proposal to set up a regional
grid linking the power systems of Madras, And-
hra, Mysore (now Karnataka) and Kerala. There
are some who entertain serious doubts about the
utility of the Zonal Councils in dealing with
questions connected with, or arising out of the
re-organisation of the states, such as, border dis-
putes, linguistic minorities and inter-state trans-
port. It is further contended that in such matters
it is impossible for neighbours to come to an
agreement by mutual discussion. The Govern-
ments of Andhra and Madras failed to settle even
minor border disputes. Maharashtra and Mysore
(Karnataka) waged their endless controversy. A
proposal that Nehru should convene a conference
of the Chief Ministers of Andhra, Maharashtra
and Mysore (Karnataka) for a discussion of
Krishna-Godavari waters dispute and then sug-
gest his own solution was mooted, but without
any tangible result.'® In fact, even minor disputes
about persons and places arouse more passion
and create a deep sense of regional loyalties
which had ever been the bane of Indian politics.
On one occasion Nehru went so far as to suggest
that if there was a choice between national unity
and the Third Plan he would abandon the Plan
rather than risk disunity.

The Congress President, Sanjiva Reddy, in
his address to the Congress Session at Bhavnagar,
suggested that the separatist tendencies could
best be countered by arming the five Zonal Coun-
cils, which had so far served as advisory bodies,
with the authority to ‘‘back up their solution and
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implement them.”” He maintained that *‘Deci-
sions taken at Delhi may not take fully in account
all the local needs......Decisions at the State level
may not reflect fully the needs of national impor-
tance. It is obvious therefore that a via media
establishment is needed to decide the problem at
an intermediary level.”’

The first and somewhat critical reaction to
the Congress President’s suggestion of giving
statutory powers to the Zonal Councils came
from the then Praja Socialist Party Chairman,
Asoka Mehta. He expressed the view that though
seemingly attractive, Sanjiva Reddy’s proposal
for stronger Zonal Council was not without dan-
gers. The alternative solution that Mehta offered
was to build a strong Centre with special powers
to protect the rights of linguistic minorities. *“The
proper approach, in our opinion,”” he main-
tained, *‘is to strengthen the Centre. The Union
Government should have wider concurrent
powers and be given direct responsibility in cer-
tain matters, such as protecting the legitimate
rights of linguistic minorities in the states. The
Union Government should have the powers and
the will to arbitrate in inter-state disputes quickly
and firmly......”"1

The Punjab delegates to the Bhavnagar
Congress session supported the idea of a non-of-
ficial resolution recommending the division of
India into five Zones superseding the existing
constituent states. Recently, a few more have
spoken up and asked for a reversal of the policy
of linguistic states. Virendra Patil, then Chief
Minister of Mysore (Kamataka), suggested the
formation of Zonal States; earlier, S. Nijalingapa,
the Congress President, had spoken of the disin-
tegrating impact of linguism on India’s unity.
V.V. Giri, as Vice-President of India, expressed
the opinion that linguistic states must go. The
Working Committee of the Jana Sangh, on April
4, 1969, demanded the constitution of a States
Reorganisation Commission to examine in its
entirety the question of redemarcation of state
boundaries to reconcile the regional aspirations
with the paramount need of national unity and
security.

This is, no doubt, a gigantic task and it is
doubtful now if the states will agree to the redis-
tribution of their boundaries on basis other than
language or abdicate any of their powers to the
Zonal Councils, as was suggested by Sanjiva

19. °  The Statesman, New Delhi, January 9, 1963.
20. The Times of India, New Delhi, April 12, 1972,
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Reddy. In any case, the arming of the five Zonal
Councils with wider powers is not likely to avert
the main danger which India faces today. The
threat of the disruptive forces at work, and
which is much wider than ever before, can be
countered only by creating a national conscious-
ness that cuts across communal, casteist and
linguistic divisions.

Whatever be the merits of Zonal Councils
in creating them and the initial high hopes placed
on them in bringing abut emotional integration
of India, they are almost dormant now. President
Giri, delivering the inaugural Govind Vallabh
Pant memorial lecture, on April 10, 1972, regret-
ted that Zonal Councils, instead of becoming
‘‘instruments of unity'and great cohesion among
states’” have become *‘partially dormant.”20 He
maintained that Govind Vallabh Pant had vis-

“ualised the Councils as a means of bringing about

greater understanding among the states and a
common approach to problems and wamed
against letting discussion on Union-State rela-
tions and inter-state problems degene@te into
conflicts between rival parties and competing
ideclogies. But the results had not been achieved
and his labours seemed to be frustated. The Presi-
dent passionately pleaded that the progress of the
people was notadivisible commodity. ‘A sense
of partnership’’ he pointed out, ‘‘in the welfare
of the people as a whole, and not a sense of
partisanship, is the only constructive way of solv-
ing these differences and problems arising be-
tween the component units of the Union of In-
dia.”
CENTRE-STATE RELATIONS

Legislative Relations

The essence of federalism is the division
of the powers between the national Government
and the state Governments. Within the spheres
allotted to them, the National and state Govemn-
ments are supreme and their authority is coordi-
nate. Conflict of jurisdiction arising between the
two sets of Government is decided by an inde-
pendent judiciary, Federal or Supreme Court.

The scheme of distribution of powers is
determined by the peculiar political conditions
under which it comes into existence. In the
United States when thirteen sovereign States
agreed to federate, they were anxious not to
permit their complete subordination to the Na-
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tional Government. They would only agree to-

vest it with certain specified powers of common
concern and national importance, retaining the
rest for themselves. The Constitution of the
United States, accordingly, contains only one list
of subjects to be administered by the Central
Government and the residuary powers remain
with the States.?! Through interpretation of the
Constitution, under the leadership of Chief Jus-
tice John Marshall, not only a trend toward in-
creased powers of the Central Government
emerged, butalso a field of concurrent legislation
developed. On some matters such as bankruptcy,
weights and measures, harbour regulations, both
Congress and the state Legislatures may legislate,
but state legislation shall take effect only in the
absence of federal legislation.

But Canadian Constitution is just the other
way. The Canadians had before them the experi-
ence of the working of the American Federal
system extending to nearly about a century. They
had also witnessed the American Civil War in
1861, and carefully watched the long and bitter
controversy over rights of the states, which cul-
minated in the tragic Civil War. It was natural,
therefore, that they would have agreed to make
the Centre strong and vest it with more powers.
The North America (now Canada) Act, 1867,
contained tw® Sections or Lists in which the
powers of the Centre and the Units (Provinces)
were enumerated, leaving the residuary powers
to the Dominion Parliament. Besides, the Domin-
ion Government was authorised by the opening
para of Section 91 **to make laws for the peace,
orderand good governmentof Canada, inrelation
to all matters not coming within the class of
subjects by the Act assigned exclusively to the
Legislatures of Provinces.......”" Section 93 of the
Act gave the Provinces control over education
subject to the intervention of the Dominion Gov-
ermment in some specific cases. Section 92 speci-
fied the exclusive powers of the Provinces. There
was also a small Concurrent List comprising
agriculture, and immigration and in case of con-
flict between the Dominion and Provincial laws,
the Dominion Law prevailed. Old age pension
was added to the Concurrent List in 1951, but the
Dominion Law did not affect in any form the
existing or any future Provincial Law. Australia
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broadly followed the American system, because
ihe problem of federation there was different
from that in Canada and much more like that of
the United States. Political conditions prevailing
there permitted its adoption. The Australian Con-
stitution contains only one List enumerating the
powers of the Federal Government and the pow-
ers of the States are residual.

The Government of India Act, 1935, con-
tained three Lists—Federal, Provincial and Con-
current—and the residuary powers were given to
the Governor-General in his discretion. The
method of distribution of powers adopted was
neither American nor Canadian. It was necessi-
tated by the political conditions then prevailing
in India. In the three Round Table Conferences
preceding the enactment of the Act of 1935, there
was a substantial difference of opinion between
the Hindus and the Muslims with regard to the
allocation of residuary powers. The Hindus, fa-
vouring a strong Centre, insisted that residuary
powers should be given to it, whereas the Mus-
lims favoured strong Provinces and demanded
that residuary powers should go to them. To solve
the conflicting claims, the device adopted was
to enumerate exhaustively the exclusive powers
of the Centre and the Provinces so as to reduce
“‘the residue to proportions so negligible that the
apprehensions which have been felt on one side
or the other are without foundation."22 The Joint
Parliamentary Committee explained the need for
having a Concurrent List. It said, ‘*Experience
has shown both in India and elsewhere, that there
are cerlain matters which cannot be allocated
exclusively either to a Centre or to a Provincial
Legislature, and for which, though it is often
desirable that Provincial Legislature should
make provision, it is equally necessary that the
Central Legislature should also have a legislative
jurisdiction, to enable it in some cases to secure
uniformity in the main principles of law through-
out the country, in others to guide and encourage
provincial efforts, and in others, again to provide
remedies for mischiefs arising in the provincial
sphere but extending or liable to extend beyond
the boundaries of a single province."

The scheme and principle of distribution of
powers in the Constitution of India substantially
remain the same as it was under the Government

21. The Tenth Amendment reads : the powers not'dclcgatcd to the United States by the Constitution, nor prohibited to it by
the States, are reserved 10 the States respectively.’” The prohibitions imposed on the National Government are stated in
Article 1, Section 9, and first ten Amendments, and the restrictions imposed on the State Governments are enumerated

in Article 1, Section 10.
22. Joimt Parliamentary Committee, Reports para 49.
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of India Act, 1935. There are three Lists : the
Union List, the State List and the Concurrent List.
Parliament has the exclusive power of making
laws with respect to matters which are enumer-
ated in the Union List which contains 97
subjects. The State Legislatures have the exclu-
sive powers of making laws with respect to mat-
ters enumerated in the State List containing 66
subjects. As regards matters which are enumer-
ated in the Concurrent List, 47 in number, both
Parliament and state Legislatures have concur-
rent powers with the proviso that in case of a
conflict, the Central Law must to the extent of
repugnancy, prevail over the state Law. If, how-
ever, the state Law has been reserved for, and
received the President’s assent, it will prevail
over the Central Law unless and until Parliament
passes a new law overruling the provisions.of the
state Law.

The Constitution (Forty-second Amend-
ment) Act, 1976, inserted four new Entries—17-
A, 17-B, 20-A, and 33-A and substituted Entry
25 with new matters in the Concurrent List.
Entries 17-A and 17-B include Forests and pro-
tection of wild animals and birds. Entry 20-A
relates to population control and family planning
and Entry 33-A deals with weights and measures
except establishment of standards. Administra-
tion of justice, constitution and organisation of
all courts, except the Supreme Court and the High
Courts have been inserted in entry 11-A. Entry
25 substitutes education including technical edu-
cation, medical education and Universities, sub-
ject to the provision of entries 63, 64, 65 and 66
of List I; vocational training and technical train-
ing of labour. Most of these entries were origi-
nally on List II-State List.*

The residuary power, the Constitution
gives to Parliament. This is unlike the Govern-
ment of India Act, 1935, which vested residuary
power in the Governor-General who could in his
discretion assign to the Centre or the Provinces
legislative powers regarding subjects not men-
tioned in any of the three Lists.

The enumeration of subjects in the three
Lists is extremely detailed and an attempt has
been made to exhaust all the activities of ordinary
government.

While the Constitution confers exclusive
Jjurisdiction upon the State Legislatures to make
laws with respect to matters enumerated in the
State List Articles 249-253 provide for certain
cases in which Parliament is empowered to leg-
islate with respect to any matter in the State List
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whenever the Council of States passes a resolu-
tion supported by a two-thirds majority of the
members present and voting that such legislation
by Parliament is necessary or expedient in the
national interest. Laws so made by Parliament
remain in force for a period not exceeding one
year unless continued under a fresh resolution for -
a further period of one year. It shall, to the extent
of incompetence, cease to have effect on the
expiration of a period of six months after the
resolution has ceased to be in force.

The Government resolution invoking Arti-
cle 249 of the Constitution, the first of its kind,
empowering Parliament to legislate on certain
matters to deal with terrorism along the border
areas was passed on August 13, 1986. The reso-
lution was passed with an official amendment to
incorporate a preamble setting the government’s
intention to limit Parliamentary legislation to the
country’s north-western border. The preamble
read: Whereas the situation in Punjab and other
areas in the north-west borders of India has be-
come extremely gragg due to infiltration from
across the north-western borders and unabated
terrorist activities in the border areas.”’

The Punjab Cabinet endorsed Punjab Chief
Minister Surjit Singh Bamnala’s criticism of the
government's resolution under Article 249
passed by the Rajya Sabha empowering Parlia-
ment to legislate for certain matters included in
the State List. The Punjab Chief Minister had the
grievance that at no stage was he consulted about
the invocation of Article 249. But the resolution
never became operative and was allowed to lapse
on August 12, 1987. The Statutory resolution
empowered Parliament to make laws with respect
to specified matter for a period of one year **from
12th August, 1986."

The division of powers in the American
Constitution is rigid and no change can be made
therein without amending the Constitution. In
Australia, too, amendment of the Constitution is
required for transferring to the Commonwealth
Parliament any of the powers substantially given
to the state by the Constitution. In Canada the
Dominion Parliament is competent to make laws
on matters provincial or local when they assume
national importance. But it has no power to leg-
islate on a matter which comes directly within
the exclusive Provincial List. Whenever any mat-
ter assumes national importance, the Union Par-
liament can legislate for *‘the peace, order and
good Government of Canada’ and it is for the
courts, and not Parliament, to determine whether
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necessity for such assumption of powers by Par-
liament exists or not. In India, on the other hand,
when the Council of States determines that a
subject has assumed national importance and
passes a resolution to that effect with the requisite
majority, Parliament becomes competent to in-
vade the State List to the extent that the resolution
goes. The House of the People has no say in the
matter and it is the exclusive concemn of the
Council of States. The power of Parliament in
this respect is, no doubt, temporary, yet it is
indicative of the tendency of the Constitution
towards unitariness. No other federal constitu-
tion makes a similar provision as it is not in
conformity with the federal principle.

The Indian Constitution reserves for the
Union the power to invest itself with overriding
authority in emergencies. Article 250 empowers
Parliament to legislate with respect to any matter
in the State List during the operation of Procla-
mation of Emergency. A Proclamation of Emer-
gency may be issued if the President is satisfied
that the security of India or any part thereof is
threatened either by war or external aggression
or armed rebellion or even if the threat of either
of these exists. It is for Parliament, and not for
courts, to determine the expediency of a Procla-
mation of Emergency and once Proclamation of
Emergency comes into operatid), the Constitu-
tion, for the period of Emergency becomes in
effect unitary and Parliament can legislate on any
matter in all the three Lists. The Executive
authority of the Union being coordinate with its
legislative authority, during the operation of
Emergency, the Union Government has the
power to give directions to the State Govern-
ments how they should exercise their Executive
authority.

The Constitution also provides for emer-
gency powers to deal with a breakdown of the
Constitution in a State. If the President is satis-
fied, on the report of a Governor or otherwise,
that the Government of a State cannot be carried
on in accordance with the Constitution, or where
any State had failed to comply with the directions
of the Union Government, the President may hold
that a situation has arisen in which the Govern-
ment of the State cannot carried on in accordance
with the provisions of the Constitution and issue
a Proclamation transferring the legislative pow-
ers of the State to Parliament.

The exclusiveness of the State List is fur-
ther modified by Article 252 which empowers
Parliament to legislate on any subject in the State
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List, if the Legislatures of two or more States
resolve to make a request to Parliament to that
effect. The laws so made by Parliament can also
apply to other States which may adopt them after
making their request in the same manner. Once
Parliament is empowered to legislate at the re-
quest of the State Legislatures, the jurisdiction of
the latter is excluded from those matters.

Entry number 14 of the Union List confers
on Parliament exclusive power to make laws with
respect to *‘entering into treaties and agreements
with foreign countries and implementing of trea-
ties, agreements and conventions with foreign
countries.”’ Article 253 empowers Paliament to
make any law for the whole or any part of the
territory of India for implementing any treaty,
agreement or convention with any other country
or countries or any decision made at any interna-
tional conference, association or other body.
Thus, in order to implement any treaty or agree-
ment with a foreign country, Parliament’s power
of legislation is not confined to matters on the
Union List and the Concurrent List. It can pass
an Act dealing with a matter on the State List if
the implementation of any kind of international
treaty or agreement so necessitates it. And the
law so passed by Parliament shall not be invali-
dated on the ground that it contains some provi-
sions relating to matters on the State List. This is
really sweeping power and it has no parallel even
in Canada. In Attorney-General of Canada vs.
Attorney-General of Ontario the Privy Council
held that “*in a federal State where legislative
authority is limited by a constitutional document
or is divided up between different legislatures in
accordance with the classes of subject-matter
submitted for legislation.....the obligation im-
posed by treaty may have to be performed, if at
all, by several legislatures; and the executive
have the task of obtaining the legislative assent
not of the Parliament to whom they may be
responsible but possibly of several parliaments
to whom they stand in no direct relation. The
question is not how the obligation is formed, that
is the function of the executive but how is the
obligation to be performed and that depends upon
the authority of the competent legislature or leg-
islatures.”’

ADMINISTRATIVE RELATIONS

Union and States and States inter se
Co-operation and goodwill are the two es-

sential prerequisites which minimise friction in-

herent in a dual system of government and ensure
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smooth and proper functioning of the adminis-
trative machinery. But there are always in every
federal scheme of government certain forces,
seen or unseen, at work which if unchecked by
law encourage disruptive tendencies and jeop-
ardise the solidarity of the State. Provision has
also to be made for meeting emergencies which
either may emerge from the actual working of
the federal scheme or to meet the new conditions
and circumstances which may result from differ-
ences arising between the independent function-
ing of authority in the two sets of Government,
Finally, the National Government is responsible
for the peace, order, good government and secu-
rity of the country as a whole. All these factors
necessitate cooperation in the administrative
sphere of the Centre and the States. In fact the
success and strength of the federal polity depend
upon the maximum of co-operation and co-ordi-
nation between each set of authorities and be-
tween States inter se.

Administrative relations between the Un-
ion and the States of a federation may be exam-
ined under two headings : (1) techniques of Union
control over States; and (2) inter-State comity.

Union Control over the States

During Emergency the control of the Union
Government over the States in India is complete
in all respects, and the Constitution will work as
if it were a unitary government. During normal
times the Union government exercises control
over the States through different methods and
agencies. This may be examined under the fol-
lowing heads : (i) directions to the State Govern-
ments, (ii) delegation of functions, and (iii) All-
India services.

(i) Directions to the State governments

The idea of the Union Government giving
directions to the State Governments is foreign
and repugnant to the Constitution of the United
States. The Framers of the Indian Constitution
borrowed it from the Government of India Act,
1935. The Constitution, accordingly, gives the
Union Government the power to give directions
to the State Governments.

(a) A constitutional obligation is placed on
the State Governments : (1) to ensure compli-
ance with the laws made by Parliament, and (2)
not to impede or prejudice the exercise of the
executive power of the Union within their respec-
tive territories. In either case the Union Govern-
ment may give for the purpose such directions
to a State as may appear to it to be necessary and
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expedient. When both these provisions are put
together they unprecedentedly widen the author-
ity of the Union Government, for they restrict,
both positively and negatively, the executive
authority of State and give ample scope to the
Union Government for exercising its executive
functions unrestricted in any way. The sanction
behind the directions of the Government of India
is the provision of Article 365 which says :
““Where any State has failed to comply with, or
to give effect to, any directions given in the
exercise of the executive power of the Union
under any of the provisions of this Constitution,
it shall be lawful for President to hold that a
situation has arisen in which the government of
the state can not be carried on in accordance with
the provisions of this Constitution.”” It means that
if a State has failed to comply with the directions
of the Union, the President may declare under
Article 356, that there has taken place a break-
down of the Constitution in the state and he may
assume to himself all or any of the functions of
the Government of the State. 9

But Kerala Government refused to comply
with the provisions of the Essential Services
Maintenance Ordinance 1968, and regretted its
inability to issue instructions to district authori-
ties to take suitable action, including arrest of and
Institution of cases, against persons instigating
employees who were willing to work. The atten-
tion of the Kerala Government was invited to
Article 256 of the Constitution which provided
that the “*executive power of every State shall be
so exercised as to ensure compliance with the
laws made by Parliament and any existing laws
which apply in that State, and the executive
power of the Union shall extend to the giving of
such directions to a State as may appear to the
Government of India to be necessaary for that
purpose.”’ The State Government informed the
Government of India that all actions necessary
and found suitable were being taken, keeping in
view the provisions of Article 256. Clarifying the
position taken by the Kerala Government, the -
Chief Minister, E.M.S. Namboodiripad, said that
his Government had only used its discretion in
the application of the Ordinance in regard to
arrest and prosecution of those inciting or taking
part in the September 19, 1968 token strike. The
attitude of the State government left no option for
the Government of India but to post Central
Reserve Police without previously intimating the

‘State Government.

The Kerala Government protested to the
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Union Government against posting of Central *

Govemment Police without their consent and
characterized it as an invasion on the autonomy
of the State. The United Front Government of
West Bengal also challenged the right of the
Union Government to deploy Central Reserve
Police in the State, especially after the Cossipur
Gun and Shell factory firing incident. The Con-
stitution (Forty-second Amendment) Act, 1976,
inserted Article 257-A empowering the Govern-
ment of India to deploy any armed force of the
Union or any other force subject to the Union for
dealing with any grave situation of law and order
in any State. The armed force so deployed was to
act in accordance with the directions as the Gov-
ernment of India might issue and it was to be in
no way subject to the superintendence and control
of the State Government unless otherwise pro-
vided in such directions. As a measure of abun-
dant caution Entry 2-A was inserted in List [—
Union List—which dealt with the deployment of
any armed force of the Union or any other force
subject to the control of the Union in any State in
aid of the civil power. The Constitution (Forty-
fourth Amendment) Act, 1978, omitted Article
257-A, ¥ but Entry 2-A in List [ of the Seventh
Schedule was retained. When the Forty-fourth
©Amendment Bill was being discussed in Parlia-
ment, the Prime Minister and the Home Minister
gave a categorical assurance that deployment of
any armed force of the Union would be subject
to the request made by the State Government. But
Giani Zail Singh, then Home Minister in the
Congress (1) Government, made a public state-
ment that in the event of communal riots and
atrocities on Harijans the Union Government
would be competent to deploy armed forces of
the Union without waiting for the request coming
from the State Government.

(b) The Union Government may give di-
rections to a State as to the (1) construction and
maintenance of means of communication de-
clared to be of the national and military impor-
tance, and (2) measures to be taken for the pro-
tection of railways within the States, provided
that in either case compensation shall be paid to
the States in respect of the extra cost incurred for
the purpose.

Communications generally, are a State
subject, vide Entry 13, List [I—State List. Article
257 (2) empowers the Union Government to give
directions to a State to construct and maintain
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means of communication which the former may
declare to be of national or military importance.
It means, that while the Government of India may
itself construct and maintain means of commu-
nication necessary for the exercise of its powers
over naval, military and air force works [Entry 4,
List I-Union List—and proviso to Article 257
(2)], it may also direct the States to construct and
maintain such means of communication which
may be important from the national or military
stand point.

Similarly, railways are a Union subject and
Police, including Railway Police, is a State sub-
ject. The executive power of the Union to give
directions to a State for the protection of the
railways includes the power of the Government
of India to give directions to a State Government
to employ its police force for the proper protec-
tion of the railways and their property and, if
necessary, to employ additional police subject to
contribution by the Union as provided in Article
247 (4).

(ii) Delegation of Functions

Article 258 provides that the President may
with the consent of the Government of a State
entrust either conditionally or unconditionally to
that Government or its officers functions in real-
tion to any matter to which the executive power
ofthe Union extends. Parliament may also by law
entrust functions to a State Government or its
officers in relation to any matter over which the
State Legislature has no jurisdiction. In such a
case there shall be paid to the State compgnsation
for the extra cost of administration incurred by
the State in connection with the exercise of those
powers and duties.

According to Article 258-A, inserted by
the Constitution (Seventh amendment) Act,
1956, the Governor of a State may with the
consent of the Government of India entrust, either
conditionally or unconditionally, to that Govern-
ment or its officers functions in relation to any
matter to which the executive power of the State
extends. The Constitution, thus, provides for in-
ter-level delegation of functions.

Mention may also be made that Article 355
imposes a duty on the Union to protect every State
against external aggression and internal distur-
bance and to ensure that the government of every
State is carried on in accordance with the provi-
sions of the Constitution.

(iii) All-India Services .

23. The Constitution (Forty-fourth Amendment) Act, 1978, S. 33.
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As under a dual polity there are two sets of
government, it follows that there shall be two
separate public services, one for the States and
the other for the Union to administer their respec-
tive laws. The Constitution of India provides for
separate public services to administer their re-
spective affairs. But the Constitution also pro-
vides that the Indian Administrative Service and
the Indian Police Service are common services
to the Union and the States. Parliament is further
empowered, under Article 312, to create more of
such All-India Services whenever it is expedient
in the national interest to create them.?* This is
an extraordinary feature of the Indian Constitu-
tign. Ambedkar said : “*The dual polity which is
inherent in a federal system is followed in all
federations by a dual service. In all federations
there is a Federal Civil Service and a State Civil
Service. The Indian Federation, though a dual
polity, will have a dual service, but with one
exception. It is recognised that in every country
there are certain posts in its administrative set-up
which might be called strategic from the point of
view of maintaining the standard of administra-
tion.......There can be no doubt that the standard
of administration depends upon the calibre of the
civil servants who are appointed to these strategic
posts....... The Constitution provides that without
depriving the States of their right to form their
own civil services there shall be an All-india
Service recruited on an all- India basis with com-
mon qualifications, with uniform scale of pay and
members of which alone could be appointed to
these strategic posts throughout the Union.”’?

The service conditions of All-India Service
are regulated by Central Rules and Regulations,
and their ultimate responsibility lies to the Gov-
ernment of India.?é But they hold key posts in
both the Central and State Governments and,
thus, help to ensure integration of administration
throughout the Union of India. It is, accordingly,
a device to exercise certain control over the State
Government so that they do not “‘run in flat
contradiction to the spirit of the constitution or
the important national policies.”*?’

Inter-State Comity
Though the federating units are autono-
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mous within their own territorial limits, no unit
can lead an unconnected and isolated life from
the rest. In fact, the very exercise of its autonomy
requires recognition of certain principles of mu-
tual co-operation. All federal constitutions, ac-
cordingly, lay down certain rules of comity which
the units must observe in their relations to one
another. The Constitution of India empowers
Parliament to provide for the adjudication of any
dispute or complaint with respect to the use,
distribution, or control of the waters of, or in, any
inter-State river or river valley. Parliament may
by law also provide that neither the Supreme
Court nor any other court shall exercise any
jurisdiction in respect of any such dispute or
complaint.2!Provision has also been made for the
creation of an Inter-State Council. 2 If at any time
it appears to the President that public interests
would be served by establishing an Inter-State
Council charged with the duty of (a) inquiry into
and advising upon disputes which may have
arisen between States; (b) investigating and dis-
cussing subjects in which some or all of the
States, orthe Union and one or mdre of the States,
have a common interest; or (c) making recom-
mendations upon any such subject and, in par-
ticular, recommendations for the better co-ordi-
nation of policy and action with respect to that
subject, it shall be lawful for the President, to
establish such a Council and define its duties, its
organisation and the procedure to be followed.

Article 261 provides that full faith and
credit shall be given throughout the territory of
India to public acts, records and judicial proceed-
ings of the Union and of every State. But Parlia-
ment lays down by law the mode of proof and the
effects of such acts and proceedings in other
States. It is further provided that final judgments
or orders delivered or passed by civil courts in
any part of India are executable anywhere within
India according to law.

The Constitution prescribes that trade,
commerce and inter-course throughout the terri-
tory of the Union shall be free.3But like all other
freedoms, the freedom of trade, commerce and
intercourse is also not absolute. Parliament is
empowered to impose restrictions on the freedom

24, For instance, All India Health, Economic and Statistical, and Forest Services.

25. Constituent Assembly Debates, Vol. VI, pp. 41-2.

26.  The Chief Secretary and the Inspector-General of Rolice, Assam Government refused to carry out certain instructions
of the State Government during the linguistic riots in that State in 1961, They were of the opinion that the instructions
were in violation of the Constitution and national policies. \

27. Amal Ray, Inter-Government Relations, pp. 10-31.
28. Article 262.
29. Article 263.
30. Article 301.
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of trade, commerce or intercourse between one
State and another in any part of the territory of
India that it may deem necessary in public inter-
est.?! Article 303 prohibits Parliament and State
Legislatures from enacting legislation giving
preference to one State over another or making
discrimination between one State and another by
virtue of any Entry relating to trade and com-
merce in any of the List in the Seventh Schedule.
But Clause (2) of the same Article also authorises
Parliament to make any law giving preference to
one State over the other or making discrimination
between States if it is declared by such law that
it is necessary to do so to meet a situation arising
from the scarcity of goods. It may be noted that
while this Article empowers Parliament to give
preference or make discrimination, provided it is
necessary for the purpose of dealing with a situ-
ation from the scarcity of goods in any part of
the territory of India there is no exception in the
case of a State Legislature on the ground of
scarcity of goods. There is a definite and specific
prohibition upon State Legislatures against pref-
erence and discrimination.

But a State Legislature has the power to
impose by law non-discriminatory taxes on
goods imported from other States and Union
Territories provided goods manufactured or pro-
duced in that State are subjected to such taxes. It
may also impose such reasonable restrictions on
the freedom of trade, commerce or intercourse
with or within that State as may be required in
public interest. No Bill or amendment for this
purpose, however, can be introduced or moved
in the State Legislature without the previous
sanction of the President.?? These provisions are
analogous to the American doctrine of “‘police
powers’” of the States to impose restrictions on
inter-State commerce. But this power of the
States in America is authorised by courts and,
therefore, it emanates form the judicial doctrine.
In India, on the other hand, it carries the consti-
tutional sanction, Moreover, the provisions of the
Indian Constitution are much wider in scope than
the application of the doctrine of *‘police power’’
in the United States.

Article 307 empowers Parliament to estab-
lish such authority as it considers appropriate for
enforcing the provisions of the Constitution with
regard to inter-State trade and commerce and

31. Anicle 302.
32, Article 304,
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imposes on it such duties as it thinks fit. Such an
authority in India, when established, will be
similar to the Inter-State Commerce Commis-
sion of the U.S.A.

FINANCIAL RELATIONS

Fiscal Autonomy of the Units

The system of federal finance essentially
differs from the one obtainable under a unitary
system of government. The essence of federalism
is the distribution of functions, but the distribu-
tion of functions must be accompanied by the
distribution of resources if those functions are to
beadequately and efficiently performed. The first
requisite of a federal finance is that the national
government and the governments of the units
constituting the federation must have under their
independent control financial resources adequate
to perform functions assigned to their executive
jurisdiction. Each government should command
the fullest possible freedom of initiating and
operation, in tapping its resources and meeting
itsexpenditure. Financial aauthority like political
authority, under a federal scheme of government,
must be fully decentralized, as financial inde-
pendence is a large part of general independence.
Without fiscal autonomy of the units there can be
no political autonomy for them. The proper rela-
tion between the National Government and Gov-
ernments of the States should only be that of
co-ordination and control. Professor Adarkar,
dealing with this complex problem of federal
finance, says : *‘Frcedom of operation must be
extended to both the federal and State Govern-
mentinorder that they do not suffer froma feeling
of cramp in the discharge of their normal activi-
ties and in the achievements of their legitimate
aspirations for the promotion of their social and
economic achievements.”’33

But no federation has observed a rigid ap-
plication of this principle. It has been so modified
as to meet the particular economic and financial
needs of the country concerned. Recent develop-
ments in the theory of federalism, too, have ne-
cessitated modification in its application. The
basis of distribution of financial resources, ac-
cordingly, differs from federation to federation.
In the United States, Congress has the power to
levy and collect taxes, duties, imposts, and ex-
cisesto pay.the debts and provide for the common

33, Adarkar, B.P., The Principles and Problems of Federal Finance, p. 219.
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defence and general welfare of the United States
and to borrow money on the credit of the United
States. In Canada, the Union Parliament has the
power to raise money by any mode or system of
taxation and to borrow money on public credit.
In Australia, the Centre and the States have con-
current powers of taxation except that the impo-
sition of custom and excise belong exclusively to
the Commonwealth.

In India the Drafting Committee had rec-
ommended that in view of the unstable conditions
prevailing in 1948, the existing distribution of the
sources of revenue under the Government of
India Act, 1935, should continue for at least five
years after which a Finance Commission be ap-
pointed to review the position. The Constitution
made a provision for the appointment within two
years of the inauguration of the Republic, or
thereafter at the expiration of every fifth year or
earlier, a Finance commission consisting of a
Chairman and four other members.>* The duties
of the Commission are to recommend to the
President the distribution of the taxes which are
distributable between the Centre and the States
and the principles on which grants-in-aid should
be made out of the Union revenues to the States,
and make recommendations or any other matter
referred to in the interest of sound finance.’* The
Constitution thus provides for a new solution to
the problem of distributing the public revenues.
It is a flexible method and the whole division
comes under review after every fifth year and
even earlier.

Allocation of Revenues

The taxes on the Legislative Lists remain
much the same as under the 1935 Act. The States
are absolutely entitled to the proceeds of taxes on
the State List and the Union takes the proceeds
of taxes on the Union List and of any tax not
mentioned in any List. There are no taxes on the
Concurrent List. While the proceeds on the taxes
within the State List are entirely retained by the
States, the proceeds of some of the taxes in the
Union List are to be assigned, or may be assigned
wholly or partly to the States. The residuary
taxing authority rests with the Union. The Con-
stitution distinguishes four categories of Union
taxes which are available, wholly or in part, to
the States.

(i) Duties levied by the Union but collected
and wholly appropriated by the States : Stamps

34, Article 280 (I).
35, Article 280 (3).
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duties in respect of bills of exchange, cheques,
promissory notes, bills of lading, letters of credit,
insurance, transfer of shares, debentures, proxies
and receipts, and excise duties on medicines and
toilet preparations containing alcohol.

(ii) Taxes levied and collected by the Union
but whose net proceeds are wholly assigned to
the States include :

(a) duties in respect of succession to
property to other than agricultural
land;

(b) state duty in respect of property
other than agricultural land;

(c) terminal taxes on goods and passen-
gers carried by railway, sea or air;

(d) taxes on railway fares and freights;

(e) taxes other than stamp duties on
transactions in stock-exchanges and
future markets;

(f) taxes on the sale or purchase of
newspapers and on advertisement
published therein; and

(g) taxes on the sale and Qurchase of
goods in the course of inter-State
commerce and trade.

(iii) Taxes levied and collected by the Un-
ion but whose net proceeds are shared between
the Union and the States. The only tax which
comes under this category is the Income Tax. The
Corporation Tax is not shared, but belongs ex-
clusively to the Union. Agricultural Income Tax
is a State subject and, therefore, does not come
under this category. After deduction of sums
attributable to the Union Territories and to Union
emoluments, the net proceeds of Income Tax are
divided between the Union and the States and
among different States as prescribed by the orders
of the President after considering the Report of
the Finance Commission.

Parliament may, for Union purpose, im-
pose surcharges on those duties or taxes which
are available for distribution, but it may not alter
the rates of taxes in which States are interested
except on the recommendation of the President..

(iv) Taxes which are levied and collected
by the Union but whose net proceeds are shared
between the Union and the States. Under this
category come Union excise duties other than
those on medicinal and toilet preparations. The

.exciseduties on medicinal and toilet preparations

are wholly, as said in item (i) assigned to the
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States.

Grants-in-Aid

The Constitution provides for three kinds
of grants to the States from the Union resources.
Under Article 273 the States of Assam, Bihar,
Orissa and West Bengal are given grants in lieu
of export duty on jute and jute products. The sums
of such grants-in-aid may be such as prescribed
by the President. These sums are to be paid to the
States so long as the export duty on jute and jute
products continues to be levied by the Govern-
ment of India or until the expiration of ten years
since the inauguration of the Republic, which-
ever is earlier.

There is general provision of grants to the
States in Article 275. Parliament is empowered
to make such grants as it may deem necessary to
give financial assistance to any State which is in
need of Assistance. It is for Parliament to deter-
mine the extent of the grant and it may vary
according to the needs of the different States.
Apart from this, it is the constitutional duty of the
Union to finance schemes it has approved for the
welfare of the Scheduled Tribes and for raising
the level of administration of the Scheduled Ar-
eas. There is special provision for a grant to
Assam and to any other autonomous State formed
within the State of Assam under Article 244A in
respect of thtir tribal areas.

Under Article 282 the Union and the State
Governments are given power to make grants for
any public purpose even if it is not within their
respective legislative competence. Financial as-
sistance or the grants-in-aid are prolific source of
Central control and direction. They are made
subject to conditions and are followed by regu-
latory authornity of the Union Government. Itis a
matter of common experience that one who pays
the piper has a loud voice in calling the tune.

Exemption from Taxation

The Constitution also follows the general
provisions of the Government of India Act, 1935,
and exempts the property of one Government
from taxation by another. Article 285 provides
that unless Parliament declares otherwise, Union
property is not subject to State taxation, but shall
continue to pay existing dues to local authorities
until Parliament stops it. A State may not tax
electricity supplied to the Government of India
or a railway unless permitted to do so by Parlia-
ment. Without the consent of the President, a
State may not tax water or electricity supplied or

36. Anicle 292
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controlled by any authority established for regu-
~lating or developing any inter-State-river or
river-valley.

The property and income of a State are
exempt from Union taxation, but this exemption
does not exiend to a trade or business carried on
by the Government of a State, unless Parliament
declares by law such trade or business incidental
to the ordinary functions of Government.

Power of Borrowing

Generally the power of borrowing is only
incidental to the power of the Government and
no specific provision is made in a Constitution as
regards the limits and modes of borrowing, but
the Constitution of India makes a specific provi-
sion in this respect. The Union Government is
empowered to borrow upon the security of the
Consolidated Fund of India, subject to the limits
and conditions as Parliament may impose.3®
Thus, the power of borrowing of the Union is
subject to the limits as prescribed by an Act of
Parliament. But the Constitution itself imposes
limitations on the borrowing powers of the States
in addition to conditions which the State Legis-
lature may impose. A State can borrow only
within India and cannot raise a new loan without
the consent of the Union Government if there is
outstanding any part of a previous loan guaran-
teed by the Union or owed to it, The Union
Government may make loans to States subject to
the conditions imposed by Parliament, or may
guarantee loans to States, provided that the limits
set by Parliament to Union loans are not ex-
ceeded.
Financial Emergency Powers

The Financial Emergency powers, as pro-
vided in Article 360 have as far reaching effects
as those relating to legislative and administrative
spheres. A Proclamation of Financial Emergency
may leave the States with no other resources than
those available from taxes on the State List, for
the President may, while the Proclamation is in
operation, suspend any of the provisions of the
Constitution relating to grants and to the shar-
ing of Union Taxes. If the President is satisfied
that the financial stability of India or any part
thereof is threatened, he may issue a Proclama-
tion empowering the Union to give directions
controlling a State’s financial activities and re-
quire State Money Bills to be reserved for con-
sideration by the President.
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Comptroller and Auditor-General

The Comptroller and Auditor-General of
India is appointed by the President and he per-
forms such duties and exercises such powers in
relation to the accounts of the Union and the
States and of any other authority or body as
Parliament may prescribe by law. The accounts
of the Union and of the States are to be kept in
such form as the President may, on the advice of
the Comptroller and Auditor-General of India
prescribe.

CENTRE AND STATES

Centre-State Relations

. The relationship between the Centre and
the States covers a wide range and embraces a
very large part of the functions and activities in
the administrative, social and economic spheres.
Since 1950, many events have occurred which
have a direct or indirect bearing on the Centre-
State relations. For instance, the Planning Com-
mission was set up by a resolution of the Gov-
ernment of India in March 1950 with the object
of accelerating the economic growth of the coun-
try and to meet the social urge for the extension
of social services. Though not a creation of the
Constitution not even endowed with a statutory
sanction, the Planning Commission assumed the
role of the architect of India’s destiny. There were
widespread complaints and it was contended that
Five-Year Planshad reduced the federal structure
to almost a unitary system. Presenting the Budget
to the Tamil Nadu Legislature, on June 17, 1967,
C. N. Annadurai observed, *‘There has been a
considerable change in the matrix of Centre-State
financial relations since the provisions of the
Constitution in this regard were settled. There
have been a number of new trends and develop-
ments which could not have been visualised
when the Indian Constitution was framed.......
Through a new institution which was beyond the
ken of the architects of the Constitution, the
Centre has acquired still larger powers, causing
concern about the position of the States.”” The
reorganization of the States in 1956 and thereaf-
ter, especially with the emergence of non-Con-
gress Governments in some States after the 1967
General Election and split in the Congress in
1969 gave to the issue of Centre-State relations
a new dimension and importance.

Investigation by Administrative Reforms
Commission
The Centre-State relations became the sub-
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ject of investigation by the Administrative Re-
forms Commission in the mid-sixties. In order to
probe thoroughly the various aspects of the issues
involved in this relaticnship, the Commission
first appointed a study team headed by M.C.
Setalvad. On the basis of the report of this study
team, the Administrative Reforms Commission
submitted its own report on June 19, 1969 to the
Government. Referring to the controversies
which had arisen between the Centre and the
States, the Commission observed : ‘‘but these
controversies pertained mostly to matters admin-
istrative and financial and not to constitutional
issues. Eminent leaders of various political par-
ties who appeared before the Commission em-
phasised their faith in the Indian unity though
they argued for more autonomy and initiative for
the States.”” The Commission, therefore, did not
think it necessary to suggest any amendments to
the Constitution. They, however, recommended
for delegation of more financial and administra-
tive functions and powers to the States *‘with the
twin objective of making the relations between
the Centre and the States more smoother and
introducing efficiency and economy in the ad-
ministration of the Union and State Govemn-
ments."" It is not in the amendment of the Con-
stitution, the Commission asserted, *‘that the so-
lution of the problems of the Centre-State rela-
tionship is to be sought, but in the working of the
provisions of the Constitution by all concerned
in the balanced spirit in which the founding-fa-
thers intended them to be worked.”
Rajamannar Committee

On September 22, 1969 the Tamil Nadu
Government constituted a committee consisting
of Dr. P.V. Rajamannar, Dr. Lakshmanswami
Mudaliar and P.C. Chandra Reddy to examine
the entire question regarding the relationship that
should subsist between the Centre and the States
in a federal set-up and to suggest suitable
amendments to the Constitution so as to secure
utmost autonomy to the States. The Committee
presented its report to the Tamil Nadu Govern-
ment in May 1971. The pith of the report is to
alter the theme of subordination of the State
‘‘running right through the Constitution.”” The
Committee felt that the prevailing unitary trends
are mainly due to the certain provisions in the
Constitution which confer special-powers on the
Centre; one-party rule, both, at the Centre and in
the States; inadequacy of States’ open fiscal re-
sources and consequent dependence on the Cen-
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tre for financial assistance; the institution of Cen-
tral planning and the role of the Planning Com-
mission. “‘In a federation’’, the Committee ob-
served ‘‘The national and State Governments
exist on a basis of equality and neither has the
power to make inroads on the definite authority
and functions of the other unilaterally. In India,
however, the national Government is vested with
powers on certain occasions to invade the legis-
lative and executive domain of the States.”

The Rajamannar Committee recom-
mended among other things quite a number of
constitutional amendments. Its recommenda-
tions, the Committee asserted, enlarge the auton-
omy of the State consistent with the integrity of
the country. The Committee disclaimed any in-
tention to disturb the essential framework of the
Constitution, “*Our aim was not to destroy the
present Constitution and frame another in its
stead, our intention was not to ‘grasp this sorry
scheme of things® and to ‘shatter it to bits® and
then remould it nearer to the heart’s desire.”’

The Committee came down strongly on
Article 365 which entitled the Centre to super-
sede a State Government, by assuming to itself
under Article 356, the powers of the State Gov-
ernment concerned and recommended the repeal
of this Article along with others tending to usuip
or constrict powers of the States.” At the same
time, the Committee recommended that the Gov-
ernor should be appointed always in consultation
with the State Cabinet, or alternatively in con-
sultation with a high power body specially con-
stituted for the purpose. The Governor should be
ineligible for a second term in office and he
should be liable to removal only for proved mis-
behavior or incapacity after inquiry by the Su-
preme Court. It also recommended that there
should be a constitutional provision enabling the
President to issue instrument of instructions to
the Governor laying down guidelines in respect
of matters on which the Governor should consult
the Centre or those on which the Centre could
issue directions to him. The instrument should
also lay down principles for the Governor to act
as Head of the State, including the occasions for
the exercise of discretionary powers. The provi-
sions in the Constitution that the Ministry holds
office during the Governor’s pleasure should be
omitted.

Regarding emerzency provisions in the
Constitution, especially emergency confined to
a State (Articles 356 u .d 357) the Committee
recommended the provisiuns to be totally omit-
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ted. Alternatively, sufficient safeguards should
be provided in the Constitution to secure the
interests of a State against the arbitrary and uni-
lateral action of the party in the power at the
Centre. If the provisions, as now obtaining in the
Constitution, were to remain, the only contin-
gency which might justify the imposition of
President’s rule was the complete breakdown of
law and order in a State, when the State Govern-
ment itself was unable or unwilling to maintain
the safety and security of the people and property
in the State. Also, the President, before issuing a
Proclamation of superseding the State Govern-
ment, should refer the report of the Governor to
the State Legislative Assembly for its views.

The Committee suggested the setting up of
an Inter-State Council consisting of the Prime
Minister and the Chief Ministers to decide on
matters of interest to more than one State and all
matters of national importance, except defence
and foreign affairs. The Committee insisted that
the decisions of the Council should ordinarily be
binding on the Centre and the States. If the Cen-
tral Government were to disagree, the reasons for
such disagreement with the decisions of the
Council should be explained to Parliament and
the Legislatures of the States. The Committee
alsorecommended regional representation on the
Union Cabinet and equal representation of all
States in the Council of States (Rajya Sabha). In
the House of the People (Lok Sabha) the number
of seats fixed for each State in 1951 should
remain unaltered, except where there was in-
crease in population.

The Committee also made several recom-
mendations about the distribution of powers be-
tween the Centre and the States. It suggested the
appointment of a **High Power Commission, for
the redistribution of specific powers from the
Union-and Concurrent Lists to the State List.
Pending the decisions by such a Commission, the
Committee made its own recommendations re-
garding transfer of subjects to the State List. The
Committee recoramended that the residuary
power of legislation and taxation conferred by
Article 248 and Entry 97 ofthe Union List should
be vested in the State Legislatures. The Commit-
tee argued that with the detailed listing of matters
in the three Lists there was no need to provide for
the residuary powers. But if it was deemed nec-
essary to continue with it, such power should
belong to the States as in the United States. Italso
recommended that the State Legislature should
possess the power to amend or repeal an Act
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passed by Parliament under Article 252 (Power
of Parliament to legislate foriwo or more States
by consent and adoption of such Legislation by
any other State). The ratification of Amending
Bill of the Constitution should be by three-fourths
of the State Legislature or at least two-thirds of
the total population of the country.

The emphasis on autonomy became par-
ticularly sharp in the Committee’s recommenda-
tion on financial relations. It recommended that
major part of Union Government's power of
taxation should be transferred to the States and
to vest the States with powers of individual li-
censing, except for industries of national impor-
tance or of all-India character or which have a
capital of Rs. 100 crores. The Committee would
make the Government of India responsible for
providing the foreign exchange needed by any
industrial undertaking licensed or started by a
State through block grants on the recommenda-
tions of a Permanent Finance Commission or in
consultation with the Planning Commission. The
Committee recommended that the Finance Com-
mission should be a permanent body with its own
secretariat, and to reduce the Central control over
the planning programme in the States. It recom-
mended that the existing Planning Commission
be set up with only an advisory role. The Com-
mittee also recommended establishment of Plan-
ning boards in the States.

All decisions relating to inter-State rivers
should be taken by the Supreme Court and satis-
factory provisions in the Constitution should be
made for implementing its decision. At the same
time, the Committee recommended that no ap-
peal from a High Court should lie in the Supreme
Court in ordinary, civil, criminal or other matters
whatever the pecuniary interests involved and
whatever the sentence imposed, except in a case
involving constitutional issues or the interpreta-
tion of a Central Act. It also suggested that the
State Legislatures should have a voice in the
removal of High Court Judges.

The Committee’s quest for an ‘‘ideal fed-
eral system’’ led it to suggest restrictions not only
on the power of Parliament and the Government
of India, but also on the jurisdiction of the Su-
preme Court ‘‘to a degree which will reduce the
Court’s authority enormously and deprive the
country of the immense good which the Court
had done and is capable of doing.’** In reply to
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a question from V.S. Maniam that the commit-
tee’s recommendations to curb the appellate
authority of the Supreme Court had been de-
scribed by some critics as *‘Most reprehensible,’”
Dr. Rajamannar sharply reacted to it. *“What
we have suggested’’, he said, ‘is what obtains in
other countries with a federal system of govemn-
ment. The classic instance is the Supreme Court
of U.S.A.*"38 Without considering whether the
changes recommended were necessary or bene-
ficial, the Committee, simply took the Constitu-
tion of the United States as its beau-ideal and
sought to refashion the Supreme Court of India
accordingly. No less startling is the Committee’s
proposal that the State Legislature should have a
voice in the removal of High Court Judges.

It is important to note that the Committee
was asked by its terms of reference to suggest
constitutional changes not to secure the extent of
autonomy necessary for proper governance, but
the ‘‘utmost autonomy’' possible in a federal
set-up. One can understand autonomy if it is
construed as synonymous with decentralization,
but the concept of *‘utmost autonomy’’ is incon-
gruous with a federal set-up as it can lead only to
anarchy. The Rajamannar Committee suggested
deletion of Articles 256 and 257 of the Constitu-
tion in their entirety. These Articles empower the
UnionGovernment to issue directions to the State
Governments to ensure that the latter comply
with and do not impede or prejudice, the laws of
the Union or the Union Executive in the exercise
of its authority. Together with it, the Committee
suggested the repeal of emergency provisions,
especially Articles 356, 357 and 365. This would
reduce the Centre to complete impotence in deal-
ing with any State which chooses to defy it or
even where there is danger of the administration
breaking down because of ministerial instability.

The Rajamannar Committee report is
wholly unsatisfactory. But it does not mean that
the Report lacks a constructive character alto-
gether. Its comments on the financial aspects, on
the Planning Commission and on the Governors
are important and need serious consideration.
There is a very strong case reforming the present
system, but not its replacement. The Rajamannar
Committee’s grievance is not the abuse of the
Constitution but the Constitution itself. »

The Central Government completely ig-
nored the Rajamannar Committee Report. Its

37. A.G.Noorani, ‘'Centre-State Ties—a wrong approach.”’ Jndian Express, New Delhi, July 18, 1971.

38. - The Sunday Statesman, New Delhi, July 4, 1991,
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contention throughout had been, that since the
Committee was set up by the Gdvernment of a
State, it had nothing to do with its report. React-
ing to the demand for the appointment of a
high-power commission on the questions of giv-
ing more powers to the States, the Prime Minister
expressed the view that the Constitution itself
was capable enough to deal with any problem
emerging form the Centre-State relations and
consequently there was no necessity to review
the Constitution as recommended by the Ra-
jamannar Committee. The Prime Minister also
pointed out that the real problem in the Indian
federal system was in respect of sharing the
scarce resources and as long as resources re-
mained scarce, changes in the Constitution would
be of little help. :

The Central Government accepted on
March 13, 1975, the Administrative Reforms
Commission view that no changes in the Consti-
tution were called for to ensure proper and har-
monious Centre-State relations. The Union Cabi-
net felt that the existing provisions of the Con-
stitution were adequate to meet any situation or
resolve any problem that might arise between the
Centre and the States. In coming to this decision,
the Cabinet also took note of the recommenda-
tions of the Rajamannar Committee as well asthe
White Paper presented by DMK Government to
the State Assembly in April 1974.The Cabinet’s
considered view was that the White Paper of the
Tamil Nadu Government had proposed even
drastic changes than those proposed by the Ra-
jamannar Committee. It felt that the proposals
made by Tamil Nadu Government would alter
the basic structure of the Constitution and such a
major change was *‘neither necessary nor feasi-
ble.”

The Union Cabinet felt that the basic
scheme of the Indian Constitution was a federa-
tion with a strong Centre and that the doctrine of
a nebulous and weak Centre ran contrary to the
concept of powers of the Union Government
accepted by the Constituent Assembly. Itrecalled
the observation of Jawaharlal Nehru, as Chair-
man of the Union Power Committee of the Con-
stituent Assembly in July 1947 that *‘the soundest
framework of our Constitution is a federation
with a strong Centre.”” However, the Cabinet
thought that there was room for stren gthening the
financial powers of the States. The Government
processcd the issues involved and some headway
was made.

The Government of the Indian Republic

The Demand for Greater Autonomy

There is not a single democratic federation
in which argument about the division of power
and authority between the Union and its constitu-
ent units is over. It is a continuous process and it
is the scope and quality of the debate that matters
to solve the problems emerging in such a polity.
But the demand for greater autonomy for the
States became much louder and unrealistic after
the Janata Party’s victory at the polls in 1977. The
Janata Party, coming into power as it did on the
tidal wave of popular revulsion against Emer-
gency, was committed to restoring public faith
in open, democratic governance and part of that
commitment included political and Economic
decentralisation, which, in simple words, meant
more powers of the States. Some of the *“propos-
als for a comprehensive Bill to amend the Con-
stitution”’, which the executive of the Janata
Parliamentary party debated, included provisions
restoring to the States the autonomy taken away
from them during the Emergency, such as the
reinclusion of forestry and education in the State
List and abolition of Article 257-A, inserted by
the Forty-second Amendment Act, enabling the
Central Government to deploy Union armed
forces in any State on its own discretion and
initiative.

This gave a fillip to the demand for greater
autonomy for the States and it started in West
Bengal immediately after the June 1977 Assem-
bly poll, and the CPM-led Left Front Government
assumed office. The CPM Party was Janata’s ally
in the March 1977 Parliamentary poll. In October
1977, the West Bengal Chief Minister, Jyoti
Basu, held discussions in Srinagar with his coun-
terpart in Jammu and Kashmir, Sheikh Moham-
med Abdullah. Initially, the discussion for
greater autonomy between the two began as a
quiet dialogue, but soon it assumed the *“charac-
ter of a pioneer movement,”” when Punjab also
became their ally.

The Jyoti Basu-Sheikh Abdullah talks
were followed by a meeting of the CPI(M) in
West Bengal and a subsequent resolution on the
subject by the West Bengal Government. Dr.
Ashok Mitra, the State Finance Minister, kept the
issue alive by his proposal to hold a conference
of the States to consider the financial relation
between the Centre and the states and the Akali
Party invited the conference to be held in the
Punjab. Next followed a Press Conference held
by Sheikh Abdullah in New Delhi, on January
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29, 1978, in which he suggested the extension of
Article 370 (which governs the relation of Jammu
and Kashmir with the Union) to the other states.
Endorsing the stand taken by West Bengal Chief
Minister, for review of the Centre-State relation-
ship, he asserted that only strong states could lead
to a strong Centre.>®

The West Bengal Chief Minister wanted
the Preamble of the Constitution to be amended
to include the word “*federal’’ in the rest of the
Constitution. According to him, only foreign re-
lations, defence, communications, currency, eco-
nomic co-ordination and related matters should
fall within the exclusive jurisdiction ofthe Union.
Article 248 (relating to residuary powers of leg-
islation) should be amended and Article 249 be
deleted in order to deprive Parliament of the right
to legislate on matters not enumerated in the
Union or Concurrent lists, Articles 356 and 357
(provisions in case of failure of constitutional
machinery in states and exercise of legislative
powers under 