
CHAPTER V 

Congress: Structure and Composition 
, 

~ of Congress 
The first Anicle of the Constitution pro

\'ides for the legislative bra nch of government : 
"The Congress of the United States" and vests 
all legislat ive power In 1I~ I hc" Acts ofCongre5S 
arlo! the supreme laws of the land . But the framers 
o f the Cpnstitution had no intention ofmakll,lg .. ..!.! 
~llJ- ro\Vcrfu l. I he demands of the doctrines of 
li mited government and federalism arc such as to 
deny unlimited powers to any governmental 
agency. Yet , the importance of Congress in the 
fi na l analysis cannot be di scounted . In fact, Con
gress today exercises an almost incomprcht:nsi
bly great authority to se t the course of the publ ic 
policy/ For, Congress has not only the power 
given by the ac tual words of the Consti tution, but 
also powers that may be rea<;ollab ly implied from 
those de legated powers" )So V~ SI is the extent of 
I h~ impl ied powers ~ aorSo resultant po wers th;lt 
,: elllb7.ces more o r less the entire li fe of th,-, 
ll ~ti~ nlUnh:ss Congress gran ts money, the Ex
l ' ... · Ut l \'~ and Judic ial Depanmcnt s of government 
cannot opcrat,-" nc\I.' polic ies CJnnot be enforced 
;.lnJ the entire machinery of the go\"emment 
comes to a dl!ad stop) l; was. acrordi ngly. nO[ Oll t 

of rcason thai the framers wo uld h:1\'c devoted 
the firs t Art ic le in the Consti tut ion to the organ
i s~tio l1 and powers of Congress " 
C on gress is Bicameral 

however, which prompted bicameralism were 
the result of a "great compromise" without 
which perhaps theunlon would not have come 
in to bcin~nde r (he Art icles of Confederation, 
all States stood on a footing of cquality)They 
would not ~grec (0 the I~ew admini strative se t~ up 
un,less the Ir old sta tus was ' preserved in one 
branch onhe legislature 'and \vhere they could be 
reprc se~tcd as constituent polit,ical un"its . On "the 
other hand , the larger .States, which had spon~ 
sored the movcmc'll( to federate, wo'uld not agree 
to a plan unless they were given adequate repre
sentation in proportion t~ the ir ?uperior numeri
cal sl rength./Therc were econom it.: ~ea~ons t OQ . 
The North, tl~ more populolls part of the country, 
was commercial in interest whereas the sruth, 
the sparsely populated part, was agriculrur(tl The 
di vis io..D ofth~h!gis l ature into two Houses b sed 
orlt"Wo di ffcrcl1l.principle.sJl!.r.eprcsentation w~; 
in pa rt influcnced by these considerations in order 
to "balance and- harmonise the t~·o distinct eco
nomic mlcr\.'sts ill the nationa l government. At 
t e same """iTrliC, t"he -athcrsoflhe"COilst ituiion 
emert5:iTi(-da f,-,at: of the mawrrty rule andlfiey 
-d-~"sired to se t up the Senate-as a 'conser.:ative J 

check 011 the " turbulence of democ racy. " And 
ifit was to be an effccti\"c check on the radicalism 
of the popular House, then it ought not to be a 
n!~re duplica tion of It he l a1t~ r both in its compo
SlI'on and powcrYAccordlllgly, Congress was 
~ased on States f.l S poli.tical entit ies and on popu : 
lat ion, the Senate representing the ~r:.er and 
the House ofReprese~tat.ives" the latter The Sen -~ 
~te was to be small er In SIze, Us mcmb chosen 
for a Iqng tenn of office and by a different 
method, higher age and residence qualifications 

Regarding the desirability of creat ing a 
national legislature consist ing o f t\\'o chambers 
there was I.inle diffe rence o( opinion among the 
members of the Philadelphia Convention. I .The (' 
Congress which opcraied under tne Anicles of 
Confederation ,vas isingle Chamber assembly, ' 
but the framers of the Const iru tion 'did not con: 
sider it worthy of emutation" They were familiar 
\\:hh the success"ful functioning " of bicameral 
State legislanlres. They also knew thai in Britain, 
too, bicameral· Parliament existed. The reasons, 

) 

were required. It was given certai n specific pow
ers, s.uc t~ ~s share in the appointing, treaty making 
and JudICia l powers, which were not conferred 
on the House of Representatives. 

1. :rhe slOry is laid. tha t when Th,omas Jefferson rctumed rrom France after Ihe Philadelphia Convention had completed 
lIs labour. he obJe:::ted (0 the bicameral reature or the naliona l kgisl:lIure and asked Washington why the Convenlion 
h~d t:lken such a step. The: eon\'crsalion took place at breakfast, and Washington is said 10 have asked Jefferson, ' ''Why 
~,d you [)Our your coffee?"' "'To cool il, " repl ied Je fTerso n" "Even so,''' answered Washington, "We pour legislalion 
Into the scnalorial saucer 10 cool it" Max farrand. Tht! Framing oj/he Cot:srilu(ion. p" 74" 
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Congrez;s : ~tru~ure and Composition 

7 THE HO"~REPRESENTATlVES 
Composition and Organisation 

The Constitution does not specify the size 
of the House beyond stipulating that "repre
sentatives shail be apponioned among the several 
states according to their respective numbers, " 
and that there shall not be more than one member 
for every thiny thousand people and that every 
state is entitled to, at least, one representative 
irrespective of its population.2 The actual enu
meration was to be made within three years after 
the first meeting oflhe Congress and within'every 
subsequent period often years in such manner as 
determined by law. Elections are to be held every 
second year by the people of the several StatesJ 

The times, places and manner of holding elec
tions shall be prescribed in each State by the 
legislature thereof; but the Congress may at any 
time by law make or alter such regulations.4 

. 

Apportionment of seats has caused pen
odic controversies. The original 65 members of 
the House were allocated in the Constitution. 
Thereafter allocat{j>ns were made by Congress 
after each census, ranging from the basIs of onc 
representative for each 30,000 in 1792 to one for 
4,12,000 in 196 1. After 1920 census Congress 
failed to carry out the constitutional mandate: to 
reapportion seats after every ten years. The Re
apponionment Act of 1929 set the " permanent" 
number of the House at 435. The admISSion of 
Alaska in 1958 and of Hawaii in 1959 brought 
the total membership to 437, but it dropped back 
to 435 in 1962 and remained there. 

The formal qualifications which a member 
of the House of Representatives should possess 
arel that he OlliS! Dot be less than twenty-fi\LC 

,ea",ald, should be a citizen of the United Stat~s 
of, at least, se,,;!"n years standing, and an mhabl
tani of the Slate fron;t which he is elected. Custom 
has laid an im rtant ua i ti n re arrun resl-

ence he Constitution requires only legal resi
eoce in the State. It has since been modified to 

mean residence of the Congressional district. 
'Custom has been so insistent on the locality rule 
that no choice of the candidate is likely to be made 
unless he is resident of the locality from which 
he seeks election. In fact, no candidate otTers 

2. Article 1, Section 2, Clause 3. 
3. Article I, Section 2, Clause I. 
4. Article 1. Section 4. 
S. Article 1. Section 6. Clause 2. 
6. Ibid, 
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himself fo~ election from a district in which he 
does not reside. Franklin D. Roosevelt, Jr., after 
deciding to run for the New York Congressional 
seat vacated by the death of Sol Bloom, rented 
an apartment in the district and annouhced that 
address as p', legal residence. Helen Gahagan 
Douglas rented a hotel room in the industrial 
commercial district in Los Angeles which she 
represented, though she continued to live in fash
ionable Beverly Hills. In case of death or resig
nation of a member during his lenn, the Governor 
of his State may call a special election for the 
unexpired pon ion of the term. 

The Constitution provides cenain disquali
fications. It provides that no person holding any 
office under the United States shall be a member 
of either House of Congress during his continu-
ance in office .s This provision was adopted for 
the purposes of keeping separate, as far as prac
ti cable, the Executive and Legislative Depart
ments. Second.lyrno Senator or Representati,:e 
may, during the time for which he or she IS 

elected, be appointed to any civil omce which _ 
shall have been created or the emoluments of 
which shall have been increased during such 
timc.6 The purpose of this provision is to prevent 
Congress from creati ng new offices or increasing 
the salaries of ex ist ing offices for the benefits of 
members who might desire to be appointed to 
them. 

The Constitution provides thilt Congress
men will be paid salary and other perquisites of . 
office as detemlined by law. The law fixed the 
salary subject to the nat ional income tax. In 
addition to it, travelli ng allowance is paid for one 
trip in each session from the Member's home to 
Washington. Every member has a "franking 
privilege" too~f free postage on official cor
respondence and all oth~r official mail matter, 
such as pamphlets and reprints of speeches sent 
free to the constinlcnts. Stationery and office 
supplies, telephone and telegraph service.are pro
vided, Free medical service is made available to 
all members. Allowances for clerks and secretar
ial service are also made: S 12,500 per year for a 
Representative and $25,000 to $60,000 pe~ year 
for a Senator, depending upon the populatIOn of ' 
his home State. Retirement annuities have been 

.-
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provided since 1946.7 3, unless another date is provided by law. It 
Congressmen are exempt from legal proc- means that a new Congress fresh from clectio'1S 

ess in a ll civil actions while attending the sessions of November, must begin legislat ive work early 
o f Congress and when going to or returning in January. Under the Legislative Reorganization 
thereto. This immunity, however, does not cover Act, 1946, the regular session adjourns on July 
indictable criminal offences. They are also le- 31 unless otherwi se provided by Congress. 
gaily immune from prosecution or suit, as for The President may ca ll either House or 
libel and slanJ ,,,, for anything they may sayan both in a special session. The Senate in part icular 
the fl oor of the House. is called to confi nn appoin tments or ratify a 

The !louse of Representatives has a term treaty. As a rule , the President only summons the 
of 1wo years only. In 1966 President Johnson legislature in special sess ion to deal with a martcr 
proposed that the term of Representatives be of national urgency and usually announces his 
increased to four years. Thi s would, it was ar- purpose well in advance so as to focus the atten-
gued, relieve members of the House of fresh tion of Congress and the country sharply to Ihe 
elec tions after c" ery h\lo years. It was also argued business in hand. 
tha t synchronisation of the tenn of the House with The Constitut ion p~nn i ls both the Housl!s 
that o f the office of the President would reduce toadjoum simultaneously. BlIt what is to be donc, 
considerably the possibility o f deadlock with a if crisis happens during the adjournment alld .he 
President of one party and the House majority of members desi re to assemble in ::. 'i ~ ss ion ? The 
another. Bll t thl.! four-year ternl o f the House is need for a dec ision on th is issue h:!ppened in 1939 
likely to eroOle ? roblems in connection with the after the outbreak of the Second \\'orld \Var. The 
tenn o f the: Senate, as the presen t constitut ional .,9Pponents of Roosevelt feared tha t, by taking 
alTangemell t requires election of one-third ofth~rastic actions during an adjournment, h.:: might 
Sen3torsevery two ycals. lfthe te rm of the Senate involve the country In the \V"r and consequently 
is increased to eight years, one-half of the Sena- Congress remained almo~t in cont inuous session 
tors reti rine after every four years, (his scheme in 1939, 1940 and 194 1. In 194 I. it was in st!5Sion 
too. ll1ighl lead 10 deadloc k between a President for 365 days; in 1942 , for 346 days, wi th a brief 
and the S{'n:>. tl! majority if both be long to two recess in December. In 1943, b ei\VCCil January 
di ffej'cnt part ies. The other alternative is to re- and Jul~ it was in session for IS4 dflY:i. and the 
duce its te rm to four yc.:·ars. But the Senate is not need for a vacat ion was gene ral1y r ~('o£ni sed. Out 
like ly to J~ j \!\! to it , two- th irds of which must vote many members were unwilling to adjuurll even 
affinnatively t l l submi t the necessary constitu- for a brief recess without making some sp~d fi c 
tional amendment. provision for meeting earlier than the stipulated 

Before the adoption of the Twentieth date in a resolution of adjournment. The resolu-
Amendment in 1933, the tenn of the Repre- tion, according ly, provided for adjournment on 
sentatives began on March 4, following election, July 8 arid reassembli ng on September 14, 1943, 
although they did not assemble till next Decem- or until three days after they \\'ere r.ot ilied to 
ber unless called in a special session.8 The old reassemble \vhichever eve nt occurred fi rst. The 
Congress, therefore, remained in office and con· President of the: Senate and the Spc:aker of the 
tinued functioning for about four months after a House were authori sed 10 call the Houses ' ' whcn-
new Congn.:ss had been elected. The members everintheir opin ionlcgi slalive expediency might 
defealed at elect ions would continue to make warrant it." The resolut ion fu rther provided that 
laws for their constituenls who had not approved Congress was to be recal led ' 'whenever the ma-
their re-electio ll. These defeated members were jority leader of the Senate and the majority leader 
popularly known as " lame-ducks" and the ses- of the House, actingjointly, orthe minority leader 
sioll oflhe House so convened as "lame-duck" of the Senate and the minority leader of the 
session. The Twentieth Amendment sought to House, acting jointly, tile a wrinen request with 
remove the evils inherent therein by providing the Secretary of the Senate and the Clerk oflhe 
that Congress must assemble at noon on January House thaI Congress reassemble for the consid-

7. Members who choose to join the retirement provisions m ~uired to pay into the fu nd 7.5 per cent of their salaries. 
This entitles them 10 receive a ret irement allowance. after tht age of sixty-two and a mini '11um of six years service. o f 
2.S per cent of their ;l"erage satary multiplied by their years of service. Retirement pay may not e:\ceed 75 per cent of 
final. ,:ongrcssional S?lary. 

S. Artic!e I. Section'" ;::' l:luse 2. 
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1 
oration ofl_gislation." According to this prece
dent, Congress can now reassemble on the call 
of the majority or minority leaders and it has been 
freed from the pleasure of the President to call a 
special session. 

The Rules of the House of Representatives 
provide for securing the anendance of members 
if the required quorum for the transaction of 
official business is'not present. Fifteen members 
of the House may compel the attendance of ab
sentees by instructing the Sergeant-at- Arms to 
arrest them and bring them in the House. 

The Speaker 
With regard to the internal organisation of 

the House of Representatives, the Constitution 
simply says that members "shall choose their 
Speaker and other officers. "9 It docs not say 
anything aM"t big powers and fjJoctlons.~ 
coes the Constjhltioo requi re that the Speaker 
must be a member of the House, although every 
S"peaker has been at the time of his selection a 
member of the House, 

e election of the Speaker takes place at 
th inning of each new Congress and the 
nominee of the m~~ rity pal1y is invariably 
elected by the House. H.ere it ~iffers . from the 
office of the Spea r of the.British HOlls-Lof 
Commons. Unlike Britain, the election of the 
Speaker of the House of Representati ves is not 
unanimous. Nor the Speaker of the preceding 
House need always be elected, although the tra· 
dition is now well established that Speakers are 
re-elected in subsequent Congress if their party 
maintains a majority; Sam Rayburn remained in 
office for 16 years. \\fun the CalVing in of tbe 
9ttlCi pal tj iii iJlaJorlty, the Speaker must change. 

(Seniority i~, npd,?ubt. an important consideration 
In choosing a Speaker, but personal popularity 
and political backing are the most impol1ant pre
requisites:) 

Unfike the impal1ial andjudicipus Speaker 
of the British House of Commons, IIu; Speaker 
of the House of Representatives acts as a leader 
of his Party and uses the powers of his office to 
promote his Pany's programme.There are two 
impol1tant reasons for such a de,.{,lopment. The 
C~nstitution did not provide the House with an 
official leadershi!p Apparently the statesmen of 
1787 took it for granted that the House would 
lead itself. As the House grew in numbers and its 

9. Aniclc I, Section 2. """ 
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legislative business expanded, the need for guid
ance and leadership developed and this devolved 
upon the Speaker as a leader of the majority Pany. 
"Beginning with Henry Clay, the Speak", gradu
ally became the recognised leader ofthe majority 
pany, and hence of the House as a whole. He 
became the man on whom the majority depended 
for getting its measures safely through the maze 
of rules . More and more authority was absorbed 
into his hands until he became a vital dictator of 
legislation." 10 During the decade around the tum 
of the present century Speaker Thomas B. Reed 
was frequently referred to as "Czar" Reed. Je
seph G. Cannon, popularly known as "Uncle 
Joe," held the same position. "A simple Chair· 
manship," as Ogg and Ray put it, "grew into a 
vital dictatorship carrying the power over life and 
death over almost everything that the House un· 
del100k to do." " 

B.forethe "revolution of 1910- J I " which 
was directed against the Speaker of the House, 
he appointed all Standing as well as Select Com
mittees and the Committee app!'>JI2tq1ents went to 
those who IllUld be depended upon to follow his 
wishes. And as legislation in the United States is 
really the work of the Committees, he had the 
vil1ual power in the shaping of legislation. As a 
Chaim,.n of the Rules Comminee, he would give 
place on the order of the business only those 
measures which he desired to be enacted. More
over, until 1910, his powerof"recognition," that 
is, the power to grant or withhold the right of 
discussion, enabled the Speaker to a large degree 
to prevent consideration of measures to which he 
was opposed and to cut off debate by members 
Of the minority Pany. 

The Speaker's denial ofthe right of debate 
in many cases, together with the necessity of 
going to his room in advance in order to secure a 
promise to recognition, led in 1910 to revolt 
against "Cannonsism" 12 by a wing of the Repub
lican party, the " insurgents." They were joined 
by the Democrats. The coalition of Democratic 
minority leaders and progressive Republican 
" insurgents" brought about several amendments 
to the rules. The Speaker was removed from the 
Rules Committee and the power of selection of 
all Standing Committees was restored to the 
House itself. His power of recognition , the chief 
source of complaint, was also taken away. All 

10. Munro, W. S ., The Ga~n1ment of the United States. pp. )24~25 . 
11. Ou. F. A., and Ray, P.O., Essentials of American Government. p. 212. 
12. Joseph G. Cannon was Speaker from 190) to 1910. 
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told, the blow to the powers of the Speaker was 
so severe that the office has never been since then 
quite the same. . 

(Nevertheless, the Speaker is still the 
" Commanding" figure in the House and many 
important duties belong to the offi,e) I}e presides, 
over the sittings of the House, atfunges for the 
orderly conduct of the busjness of the House, 
preserVes order and d,ecorum. In cas~ of,distur
bance or disorderly conduct he may eith~r sus
pend business or instruci the Sergeant-at-~s 
to quiet any disorder in the House. But the 
Speaker cannot censure or punish a member; only 
the House itself can do that. Then, he "recog
!lises" members desiring the floor; the only 
power Iefi out of the Speaker's three potentially 
great powers. The rules ofthe House provide that 
if two or more members rise, "the Speaker shall 
name the member who is first to speak." This in 
effec t givcs Ihe Speaker wide discretion. 

The Speaker has the right to interpret Ihe 
rul es o f the House. Though he must follow the 
established precedent, but it is within his power 
to disregard them and to create new ones, pro
vided that the House agrees. A majority of the 
House of Representatives may overrule the inter
preta tion placed ona rule by the Speaker, but they 
rarely exerc ise this prerogative. All the same, the 
ru li ng o f the Speakcr is not final as it is with the 
Speaker o f the House of Commons in Britain. He 
puts questions to a vote, signs all acts, addresses 
jo int resolutions, writs, warrants and subpoenas 
ordered by the House. The Speaker appoints 
Select and Conference Committees and has the 
righ t to re fer bills to Committees, though the Bills 
no\\' arc ~utomatically sent to Committees by the 
Clerk of tile House on the basis of their subject
matter. Occasionally, when the competency of a 
Committee which is to receive the Bill is dis
pUled the Speaker decides. 

tAs a member of the House, the Speaker has 
the sa'jte 'right to speak and vote as other mem
bers , although he does not vote, except when the 
House is voting by ballot or when there is a tie.) 
But the Speaker of the British House of Com! 
mons never participates in its deliberations and 
he votes only when there is a tie and that, too, he 
does according to the established customs of the 
House. 

The Speaker of the British House of Com
mons becomes a non-party man immediately 
afier his election to that office. But unlike his 

13 . Po\sby, Nelson W .. Congress ond Presidency. p. 5 I. 
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British counterpartJhe Speaker of the House of 
Representatives is akivcly and openly ideo\ified 
with his party's organisatIon to the HOU~AS a 
leader of the majority party in the House, the 
Speaker is frequently called to Ihe White House 
to go over legislative matters with the President. 

Today, the Speaker is re latively weak, yet 
he still has many "weapons" which he can use 

. to influence the course of legis lation. He is by 
tradition and practice the active member of the 
majority party in the House, the "elect of the 
elect"13 and is second in succession to the Presi
dency. He, therefore, occupies an office of great 
prestige and importance in the Federal Govern
ment. 
House Floor Leaders 

Each of the panics, majority and minority 
in the House, has a Floor Leader. chosen or 
approved by the party caucus, to take charge of 
the party interests during legislative sessions. As 
his title indicates. the 110ar leader is nonnally the 
chief stralegist and tactic ian on the floor lor his 
pany. The majority leader, when of the same 
party as the President , often is the admini strJti\'e 
spokesman. Each floor leader is manager of his 
party's programme on Ihe fl oor of the House and 
has effecti ve control, through co-operation with 
the Speaker, over important aspects of procedure. 
H~takes the initiative in pl anning Ihe course of 
debate on the fl oor, detcnnincs the order in which 
members of his party may speak, and maintains 
party regularity. If the Iloor leader is Ihe party 
general in the Chamber, the party whips arc its 
colonels. 

Dimock analyses Ihe qualities of a floor 
leader and says, "The successful leader must be 
a born politician in the best sense of the word. He 
must be personally popular, be a good judge of 
men, have his ear to the ground, and know what 
not to believe. He must be able to cooperate with 
party leadership and the chi ef executive and yet 
have a mind of his own. He must possess mat 
keen sense of timing and the judgment and fi
nesse which characterises the successful execu· 
tive." 14 When the Republican Party assumed 
majority in 1947, it designated as floor leader 
Charles A. Helleck of Indiana, who had been, a 
member of the House since 1935, and the Demo
crats designated as minority leader Sam Rayburn 
of Texas, who had long served as Speaker of the 
House, 

14, Dimock, M.E .. Aml'rican Government in Action, pp. 317-78. 
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THE SENATE should be removed, because, it isa gross violation 
of the democratic theory that geographical units 

COr OSitiOn and Election should be the basis of representation. Moreover, 
The Senate is a small bod of onl one geographical representation gives to the States 

hun re mem ers, two rom each State irres ec- with only one-fifth of the population more than 
o popu allan or area, elected for a term of one-half of the Senators and if these States with 

SIX years, one-third reltnn eve two It is few people are "gauged up" against the thickly 
~ arrang that the terms of both SenatorsJjQ'jjj"""" sett led ones, there might be perpetual and intol-
a particular State do not tenninate at the same erable conflict and hostility and inconceivable 
hme. I s a continuous bod" as only one-third of repercussions. For instance, California has more 
the Senators ace re-e eelio" for an Con res . A than seventy times the population of Alaska, yet 
long term 0 0 Ice, Wit requent possibilities of both arc entitled to the same number of Senators. 
re-election, puts Senators in more comfortable These complaints of "Senatoria l tender-
and advantageous position than Representatives. ness towards fann and allied interests" arc fre-
Unlike the latter with a two-year term, they have quently heard in industrial areas. To remedy the 
time even in a single term to acquire experience, situation it has been suggested that a State be 
master legislati ve procedure and to attain a cer- allowed an additional Senator for every mill ion 
tain degree efleadership. It is not uncommon for inhabitants in excess of some fi xed number. "The 
a Senator to run 18 to 24 years of service. Ul; proposal, however" as Oggand Raysay, "is little 
contmuous eX istence of the Senate is also hi hi short of fantastic, because to carry it out would 

nc 13 . C cnate nevcr finds itself in a require not only a constitutional amendment, but 
position in which the House of Representatjvcs the express consent of every State whose repre-
IS found every two years. The latter is entirely a . sentation would become less than that of some 
new body with greatly altered membership, other States--a prerequisite which could not pes-
"obliged to organise from the ground up." The sibly be met. " 16 Even if the proposal would have 
Senate is cont inuous and always organised. Two- _ been practicable. the increased strength of the: 
th ird of its members 3re already in office. Prece- Senate, it is suggested, would reduce its eni-
dents and traditions of the House arc therefore, ciency as a deliberat ive body. And, the Senate 
"carried along on the current of a never-ending and House of Representatives would bl!come 
stream." both representative of the same people in the 

All States have an equal representation in same proportions. It means duplication and the 
the Senate and the Constitution recognises the need for a second Chamber dis,appcars, The 
sacredness of this political .dogma wh.en it pre- whole question of change, therefore, remai ns an 
scribes that "no state, without its consent, shall academic one. 
be deprived of its equal suffrage in the Senate."I; Thequalifications prescribed for eligibility 
The concept of equality of representation was a to the Senate are the same in principle as those 
great compromise which resulted in the estab- required of Representatives, though there is a 
lishment of the United States Union and proved little difference in degree. "lli Senator ml''' b&-
a great balanc ing factor in the North and the not less than thirty years old, ar inhabitant of the 
South. George Hamilton asserted that, once the State for which h . elected and a citizen of the 
new government was in operation, there never UOite tates for mne ears. e Tramers of the 
would be a conflict of interests between large and onstltution thoug t that the longer term and 
small states. This prediction has proved true and higher qualifications would tend to give greater 
throughout the course of American hi,tory, strength and dignity to the Senate than would be 
whether the State is large or small, it has made found in the House of Representatives and, at the 
little or no difference in its political attitudes and same time, a ~igher average ability. 
alignment. The Senators, too, do not now con- There is no constitutional provision that a 
sider themselves as ambassadors of their States. Senator should be a resident of a particular part 
They deem themselves as representatives of the of the State. In some States, however. custom 
nation and their interests are national rather than came to be established that the two Senators s 
regional. It has been suggested, during recent be taken from two i erent parts ometimes 
times, that the anomalies of equal representation 
IS, Article V. 
16. 018. F. A. and Ray, P. 0, Essentwl6 of American GO\'enu7lent, p. 201. 
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when there is a large city in the State, the custom 
is to take one of the Senators from the city and 
the other from the country. For a IM g bme Mary
land had Ii statUtory provision that one of the 
Senaiors should be an inhabitant of the ~ 
shore and the other of the western shore, 

rn regard to the mode of election of the 
Senators there was a sharp difference of opinion 
among the members of the Philadelphia Conven
tion. The method finally agreed to was that the 
Legislatures of the States should c1ect them. 
There were two main reasons for adopting this 
method. In the fi rst place, the Founding Fathers 
thought that the choice by Legislatures would be 
the best means of forming a connecting link 
between the State governments and the national 
government thereby cementing the bonds 01 un· 
IOn. The Jealousy of the State governments to· 
wards the National Government was so manifest 
at that stage that all possible efforts were made 
by the Constitution-makers to bring about cohe· 
sion through the mechanism of the newly estab
lished government. Secondly, it was believed that 
choice by Legislatures would enable the selection 
of Senators of greater ability as the legislators 
would be in a bener position to evaluate the 
qualifications and merits of the candidates than 
the mass of the people. 4l 

Q!ut the working of this indirect method of 
elections belied the expectations of the Fathers 
ofthe Constitution. With the development of the 
party machinery)the actual choice of the Senator 
was made in the State party conventi on or in the 
legislative caucus, and hoth were controlled by 
bosses. It frequently led to long and stubborn 
contests which very often ended in deadlock. Not 
infrequently the Legislatures faiFed to elect a 
Senator and the State with vacancy in the Senate 
would go unrepresented. From 1890 to 1912 not 
less than eleven States at one time or another were 
represented in the Senate by one member only, 
In 1901 Delware had no Senator at a ll at Wash
ington to speak for the State. And, then, the 
breaking of deadlock was sometime accom· 
pJished by bribery and other corrupt influences. 
Indeed, charges of bribery and corruption came 
to be very common, "and there is little doubt that 
between 1895 to 1910 a number ofwealthy men 
found their support. ,, " Finally, prolonged sena
torial contests gravely interfered with the regular 
business of the State Legislatures. The obvious 
result was a spirited movement to secure the 

17. Gamer,1. W.o Government a/the Unil~~ SJat.es. p. 18). 
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amendment of the Cons,(tution and afler a tiring 
effort the Seventh Amendment was adopted in 
1913. It provides that the two Senators from each 
State shall be "elected by the people thereoffor 
six years ... . " They arc elected by vote of such 
persons as are entitled to vote for members ofthe 
Lower House of the State Legislature. It further 
provides that in case there occurs a vacancy in 
the Senate, the Governor of the State in which 
the vacancy occurs may fill vacancy by tempo- . 
rary appointment until the next General Election 
at which time a successor is elected for the bal
ance of the former Senator's tenn. 
The Presiding Officer 

The Presiding officer of the Senate is the 
Vice-President of the United States and despite 
filS much exalted position, he is little mO're1nan 
a moderator. He js not a member of the Senate, 
anct, indeed, may belong to a different political 
party that controls the Chamber. He does not 
appomt the Committees 01 the Senate- and so 
no power 0 pre etc 
egis alion, an e votes only in case of a rjr 

"Moreover,lie cannot control debate through· the 
power of recogni tion. as the Speaker of the House 
Of Representa tives does. The President of the 
Senalc must recognise the members seeking the 
fl oor in lhe order in which they rise The lL~dilion 
requires that he shall treat the members ofhoth 
parties impartially in according recognition for 
purposes of debate. The Senate does not ex L 

leadership, as is the case Wit r of the 
ouse, rom Its Presl 109 meer and would 

resent it most bitterly as Vice-President Dawes 
learnt to his sorrow in 1923, wileli he attempted 
to change the Sell ate rules. 

The Senate also elects from among its own 
members a President pro tempore, who presides 
in the absence o f the Vice-President. The Presi-
dent pro tempore, though nominally elected by 
Ihe Senate itself. is reaily chosen by the majority 
of the caucus and is, like the Speaker of the 
HOllse, the ranking member of the party. Though 
the President pro tempore is a position provided 
for in the Constitution, he follows the Speaker in 
the line of the succession to the Presidency, and 
his election carries with it such perquisites ~ an 
official automobile, but the occupant is not 
equivalent of the Speaker of the House. Since he 
presides in the absence of the Vice-President, 
whose position is of no consequence in the Sen
ate's power structure, he gains no signifiCant 

:. : 
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powers from this role. As a member from a State, 
he can vote on all issues. Hepresidespermanently 
if the Vice-President succeeds to the Presidency. 

The Senate has its own majority and mi
nority floor leaders. They are elected in the same 
manner as the Party floor leaders of the House of 
Representatives and their position and influence 
are also identical. In 1947, when Republicans 
assumed majority in the Senate they chose as 
floor leader Wallace H. White, who had served 
for years fi rs t in the HouseofRepresentatives and 
then in the Senate. The Democrats, on their part, 
designated as minority floor leader Senator Al
ben Barkley, who had been their "masterful " 
majori ty floor leader since 1937. Necessarily the 
majori ty floor leader is potentially the more in
fl uential, especially if the President is also ofthe 
same party, but his opposite number on the mi
nori ty side may be of only slightly less conse
quence. 
The Filibuster 

The principal point of difference between 
the Se.;,te and the House procedure lies in the 
rules respecting debate. Limitation on debate in 
the House is a relatively simple matter and clo
sure rules are rigid and strict/~enate is extremely 
jealous of its freedom of d~ate and a member 
can s eak as Ion as his h sical ca aci t enables 

1m to 0 d t e fl oor.) The advantage of this 
pnvllege is occasionally taken by the Senators 
near the close of the session for purposes of 
"fil ibustering" a measure to which they are op
posed. Sometimes the Senators opposing a Bill 
" talk it to death " by refusing to YIeld the floor 
uiih l the supporters of the measure agreed to drop 
it from discussion. Many important measures had 
actually been abandoned on a mere threat ofthe 
usc of fi libustering. Individual filibusters of note 
include those staged by Huey Long and Robert 
Lafollette, Sr., who held the floor continuously 
for 18 hOllrs in 1908 The .Ii-time record for 
continuously holding the floor was achieved in 
1953 by Senator Wayne Morse of Oregon; he 
ta lked for 22 hours and 26 minutes. A filibuster 
against an atomic energy Bill produced a Senate 
impasse for twelve days in July 1954, including 
a f9ur-day around the clock session. The longest 
filibuster speech so far recorded is that of Strom 
Thurmond, who spoke for more than twenty-four 
hours against the civil rights legislation of 1957. 

More commonly fil ibuster is conducted by 
a gJ;oup of Senators talking in relays, each yield
ing the floor to a colleague known to be friendly 
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and bound to continue the delaying action. Southern 
Senators have used the filibuster relay to great 
advantage in preventing the consideration of civil 
rights legislation. Very often, they had gained 
their ends merely by threatening to take and hold 
the fl oor. In 1917, a small group of.S.nators 
fil ibustered to prevent the Senate from taking a 
vote on a Bill to give to President authority to arm 
American merchant vessels notwithstanding the 
fact that nearly all the other Senators desired to 
pass the Bill. President . Woodrow Wilson ex
pressed the general public resentment over the 
obstructionist tactics by declaring: "The Senate 
of the United States is the only legislative body 
in the world which cannot act when its majority 
is ready for action. A little group of wilful men, 
representing no opinion but their own. have ren
dered the great government of the United States 
helpless and contemptible." 

The Senate had long recognised the serious 
repercussions of fil ibustering, but the incident of 
19 17 resulted in a movement to limit the fil ibuster 
and adoption of a new rule by:the Senate which 
made it possible, by a two-thirds vote, to limit the 
debate on any measure to one hour for each 
Senator. Th is rule was appl ied for the first time 
in 19 19. to bring to an end the discussion on the 
Treaty of Versailles. Since then it had been suc
cessfully used for three times more. The closure 
(cloture) rule of 19 17 was amended in 1949, after 
a filibuster on civil rights legislation. A revised 
closure was made appl icable on any matter under 
Senate proceedings, except change of rules. Ac
cording to Rule XXII as amended in 1949, a vote 
of two-thirds me:nbcrs of the tota l membership 
of the Senate was required to carry closure. The 
old rule of 19 17 required two-thirds votes of the 
members present and voting. The amendment of 
1949 had, thus, made closure more difficult to 
use. A ceaseless effort was made to change the 
closure rules, but it was always opposed by 
Southern Senators who were out to filibuster the 
Ci~il Rights Bil l. In 1959, on the proposal of the 
majority leader Johnson, the pre-1949 formula 
permi tt ing two-thirds of members present and 
voting to impose closure was adopted. But the 
controversy has not ended. Current proposals 
centre around a c losure by a majority vote or, 
alternatively, by a three-fifths vote of those pre
sent and voting. 

Filibuster is, thus, a device by which an 
insistent minority can, ifit feels strongly, usually 
block action on a proposed BIll and frustrate the 
business of the Senate. But "fortu~ate.ly resort to 

, 
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filibuster," remark Professors Swarthout and 
Bartley, " is infrequent. It is the ultimate weapon 
of the intransigent few." The fact is that even on 
most controversial matters the Senators are usu
a lly able to reach a unanimous agreement that the 
debate must codal stipulated timean a given day. 
"This self- imposed curb on unlimited debate," 
add Swarthout and Bartley, " is the rule; the 
filibuster is the rare exception," 

SPECIAL FUNCTIONS OFTHE SENATE 

The Senate was intended to be more than 
an Upper C hamber of Congress. The Founding 
Fathcrs dcsigncd it to be, ina way, the counte rpart 
of the Pri vy Counc il in Britain and it was for this 
rcason that they provided in the Constitution that 
the " advice and consent" of the Senate would 
be required in cenai n executive actions, for ex
ample appoin tments and treaties. Pres ident 
Washington, during his fi rst term of office, 
sought the advice o rthe Senate in persoll . But the 
Senato rs refused to si t with the President in ex
ecutive sess ion and declined the proposa l. \Va sh
ingtol1, accordingly. gave up his plan ofpersonai 
conferences with the Senate and substinlted the 
prac tice o f sending busi ness to it in w riucn COI11-

munications. III this way, the Senate ceased td be 
anything like a Privy Council and its " prcwga
ti\'c bcc:lllle a ile of consent ra ther than ad\'ic~ .. , 18 

Even then, its power of consenting to cer
tai n actions of the executive together wilh co
equal legisla ti ve powers with the House of Rep
resenta tives, and judicia l powers re lati ng to im
peachment cases, gives to the Senate a unique 
position and it has ec lipsed in prest ige and a uthor
ity the popular Chamber, the House of Repre
sc ntati\·c5. 

Share in Appointments 

r The President shares w ith the Senate thc 
powh...f appointing federal officers. The Presi
dent nominates and the Senate confim1s officers 
of the United States by simple majority.lThe 
underl yin~g idea was [0 restrain the unl1t1ited 
powers o f the President by a system of checks 
and balances and thereby ensure the appo in tment 
of honest and capable men to o ffi ce. The Consti
tut ion-makers never intended to give the Senate 
anything more than the negative power ofrejcc t
ing the nominations of the President. 19 But the 
pract ice o f senatorial courtesy gives to the Sena-
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tors of the State concerned, w hcre an appoint
ment is to be made, both a positive as well as a 
negative function.2o According to law the Presi
dent sends the nomination to the Senate, where 
it is referred to ttie appropriate Standing Com
mittee. An appointme nt to the federal Judiciary, 
for instance, is refcrred to the Senate Judiciary 
Committee ; an appo intment to the military estab
lishment to the Anned Services Committee. If 
the nomination is contested, hearing may be held 
at which those actively favouring o r opposing the' 
nomination are heard. If a Committee majority is 
favou rable, a report to tha t effec t is made to the 
Senate itself, O n rare occas ions, the Committee 
reports un favourably. The Senate, then, votes 
and if it refuses to con finn a nominee. his ap
poinunent is not possible. 

But the acnmi process of appointment has 
greatly altered the provi sions of the Constitution. 
For a proper unders ta nding of the procedure in 
vogue the principa l officers o f the United States 
InO), be divided into twO groups: (I) those who 
scryc the n ~H i on as a whole, as do Supreme Court 
Judges, 'Cabinet' members, officers of the mi li
tary estoblishment s, ambassadors, etc., and (2) 
those who serye as federa l officers, within a 
particu lar state, as do federal d istrict j udges, cer
tain classe s of pos t-mas ters , d istinci attorneys. 
marshals, etc. Presidentia l appointments ofprin
cipal officers are rarely rejected by the Senate, 
though there hO\·e been a few outright rejections 
in recent years. 

Appointees whose federal duties are con
fined within the boundaries ofa si ngle State, and 
refe rred to unde r category 2 above, come under 
the custom of senatorial counesy. The custom 
demands that the Presiden t should consult the 
senior Senator of the State in w hich the appoint
ment is to be made. If the senior Senator does not 
belong to the President's party, he must do so 
with the junior Senato r. I f neither Senator is of 
the President" s pa rty, the President is not bound 

-to consult w ith either Senato r, but he wi ll often 
do so. El-en if he does no t consult, the President 
will rarely appoint a personal enemy of the Sena
tors concerned. The Senate is jea lous of its tradi
tional preroga ti\'e and will rarely approve an 
appointment which is personally obnoxious to 
the Senator most concerned. In 1938, President 
Roosevelt tried to break this iron-clad tradition 

18. Mu nro. W. B., The Go\Y!rnrnenl o/lhe United SIDles, p. 287. 
19. Sc-C' allte, Chap. Ill. Also rererto J. W. Gamer's Goven/menl in lire United Slales, p. 191. :5 
20. The role orlhe ~te in making appointments has already been discussed in connection with the powers of the President, 

Chap. 111 , DI/le. 
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and nominated a federal Judge in Virginia, with- the Secretary of State. He said, ,. A treaty entering 
out first clearing his choice with the senior Sena· the Senate is like a bull going into the arena; no 
tor from Virginia, Carter Glass. The lalter, though one can say just how or when the fi nal blow will 
himself a Democrat, asked his colleagues to reo fall. But one thing is certain-it will never leave 
jeet the nomination as he had been bypassed. The the arena alive." This is rather too sweeping a 
Senate refused the nomination by 72 to 6 votes. statement and particularly when it comes from a 
In 1951, President Truman was unable to secure former Secretary of State. It is true that the ex· 
confinnation of two nominations of federal dis- traordinary two-thirds majori ty required for the 
trict judges in Ill inois, because of the opposition approval of a treaty has frequently proved a great 
of Senator Paul Dougals, senior Senator from the handicap and led to the defeat of a number of 
State. The nomination of Justice Fortas by Presi· treaties. It is also true that a small majority can 
dent Johnson in 1968 for appointment as Chief sometimes threaten to defeat a treaty and to reap 
Justice of the Supreme Court raised a storm and political advantage thereby. Some of the rejected 
was rejected. Within five months, November treaties such as Taft Knox: arbitration treaties of 
1969-April 1970, the Senate rebuffed for the 1911- 12, the Treaty of Versailles, and the proto-
second time President Nixon in his attempt to col for part icipating in the World Court, were of 
appoint a Conservative Southerner as Supreme supreme importance. But the Senate. too, has 
Court Judge. uncondit ionally approved about 900 of the ap-
Sha:ee. Treaty-making proximately I, I 00 or more submitled to it; mony 

he Senate also shares with ~hc President of the remainder were passed with amendment 
the . ofmaki'ng treaties. All treat i ~s ncgoti- or reservation. There is. however, strong agita-
ated by and on behalf of the President are laid tion to modify the Senate's treaty-rati fying 
before the Senate and a two· thirds vote of the power. It is demanded that this power should be 
Senators present is necessary to the validity of ~iven to a simple majority either of the Senate or 
the treaty. 21 lrhe Fathers of the Constitution prob. of the two Houses. There is evidently no marked 
ably waruelt the President and Senators to si t sentiment for change and the Senate is not likel y 
down together and jointly \vork oul a treaty. It is to surrender the power gi ven to it by the two-
evident from the li se of the words "advice and thirds majority requirement so long as the pro-
consent" or the Senate used in the Constitut ion. posing of an am.endment to mark the change 
Washington, who thoroughly knew the mind and requires a two-thirds vote of both Houses of\} 
intentions of the Ph iladelphia Convention, "is- Can ress. ~ 
ited the Senate to di scuss a treaty which he de-~~c*~u~rt~o~f;;;;lrn~~e~a~ch~r.;;~ 
sired to be concluded with the Southern Indians. '" no e pecla fu nction of the Senate is ) 
Having received the rebuff from the Senate. that 0 ac ting as a court for the Irial of impeach· 
Washington "started up in a violent fret," and ment cases. The Constitution prescribes that the 
said that "this defeats every purpose of my com· President, Vice-President, and all Civil officerslJ 
ing here.' ·22 And since then no President has shall be removed from office on impeachment 
conferred directly with the Senate. Nonetheless for and conviction of trea~n, bribery. or other 
the Senate 'plays a significant role in making crimes and misdemeanours. The House of Rep-
treaties and ratifying treaties. If the President resentatives initiates the c rge and the Senate 
entertains doubts on the repudiation of a treaty si ts as a court of tri~1. On such an occasion the 
by the Senate, he consults members of the For- Senate is on a judicial mien ,and issues writs, 
eign Relations Committee in advance and solicits sub-poenas to witnesses, and administers oaths. 
their views. In fact, the Secretary of State usually When a President is on trial , the Chief Justice of 
works closely wi th the Foreign Relations Com- the Supreme Court presides. A Committee of 
miltee of the Senate. . Representatives appointed by the House appears 

How ·important is the treaty-ratify ing at the bar of the Senate and prosecutes the irn-
power of the Senate is given by John Hay, once peached official. 

21. On June 13, 19521hree treaties were ratified when the Senator acting as Presiding officer voted 'aye' and the on ly other 
Senator in the Chamber remained silent. . . 

22. As eiled inBums and Pehason, Government by the People. p. 422. . . 
23. Military and N.aval officers are lried by court martial. The members of Congress are not liable to imp~achment. ln the 

case of William Blount, a Senator from Tennessee in 1907: ~e Senate decided that it had no jurisdiction of the case. 
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A two-thirds vote of the Senate is required 
for conviction and the penalty which it can im
pose is removal from office and disqualification 
from hOlding office in the future. It cannot inflict 
punishment ranging to imprisonment or fine. But 
the person convicted and removed may be in
dicted and tried by courts under the ordinary 
procedure of law as any other criminal may. 

The procedure of removing an officer by 
impeachment is so cumbersome and unwieldy 
that it is very seldom resorted to. The Senate has 
sat 3S a Court of Impeachment on twelve occa
sions so far. and it has given the verdict of guilty 
only four times. The most notable trial was that 
of President Andrew Johnson. who in 1868 es
caped conviction by only one vote after a three
month sitting of the Senate as a Court oflmpeach
ment. 

SENATE: CAUSES Of ITS STRENGTH 

Not a Subordinate Branch 

In addition to the three general fun ctions 
which the Fathcrs of the Constitution assigned to 
the Senate, it is also a legislative body. But it is 
a co-ordinate body and not a subordinate branch 
of Congress and exercises co-equal powers with 
the House of Representatives in making the na· 
tional Jaws. There is no law in the the United 
States, as it is in Britain.24 which em~wers the 
House of Representatives to veto the Senate. The 
on ly eminence wh ich the House enjoys over the 
Senate is the one relating to raising of the reve
nues and the Constitution simply provides that 
such measures must "originate" in the House 
of Representat ives. But it, also. prescribes that 
the Senate ' 'may propose or concur with amend
ments as on other Bills." It means that the Senate 
can agree to, amend, modify or reject any meas~ 
ure relating to revenues and sometimes it so 
drastically mutilates it that it becomes beyond 
any possible recognition. as it did a few years 
back wi to the Tariff Bill. The Senate can, thUS. 
virtua lly initiate new revenue proposals under the 
guise of amendments. The Tariff Bill was so 
completely amended that it struck out everything 
in the Bill except the enacting clause. Then. it 
inserted a new tariff of its own and transmitted 
the measure back to the House of Representatives 
"as amended." The House unnecessarily grum
bled over this invasion of its special privilege 
and in the end accepted the tariff as amended by 
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the Senate. On another occasion. a taritfmeasure 
came back from the Senate to the House of 
Representatives with no less than 847 amend
ments. And every Bill, money or nonmoney, 
carries with itthe introductory clause stipulating: 
"Be it enacted by the Senate and the House of 
Representatives of the United States. in the Con
gress assembled." According to the letter of the 
law the revenue Bills must originate in the House 
of Representatives, but in practice the Senate can 
also do that2' and as Munro says, "it has found 
a way of doing what the Constitution did not 
intend it to do. " 26 

With regard to the appropriation Bills. the 
Const itution is si lent and the only logical infer
ence is that in the absence of any constitutional 
prohibition. the Senate may originate appropria
tion Bills. inc luding the national budget. if it 
wishes to do so. The custom, however, is and the 
House has guarded it "with great jealousy" that 
it has the exclusive right to originate appropria~ 
tion Bills. Yet it cannot be denied that the Sen
ate's fi scal role rivals that of the House of Rep
resentatives. 

InVe~gati\'e Powers 
The Senate has very often undertaken spe

cial I vestigations embracing varied matters. 
Among the consti tutiona l powers of Congress 10 

which the investigating function is ancillary are 
those of legislation, impeachment, detemlining 
the quali fi cations and elections of its members, 
the consideration of treaties and agreements rc
quiring Senate aciion,\.nd the confinnation of 
Presidential nominecis' for public posts. Apart 
from this. as a result of the implied powers. which 
the Supreme Court has held as the valid jurisdic
tion of Congress, the investigation committees 
may exercise thc power to delve deep from time 
to time into many aspects of the activities of the 
Executive. The Legislative Reorganisation Act. 
1946. charges the Standing ComlTcttees of Con
gress wi th "watchfulness" over the correspond
ing agencies on the administrative side. In this 
" watchdog" capacity, the Committees may be 
concerned with the handling of appropriation, the 
personal or official probity of Executive appoint
ees or with matters touching the national security. 

The investigation committees may sit in 
Washington or they may go about the country to 
find facts, ideas, opinion and infonnation, and 
seek advice that may be of utility in coming to a 

24. Rerer to the Parliament Act or 1911 as amended in 1949. , 
~ 2.5. Lodge, Hen!)' Cabot.1Jte Senate oJtAe United Slates. p. 9. 

26. Munro, W. B., 71te GOlflUMlef/1 oJtlee Untied Slaies. p. 302. 
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con~lusion. It may summon witnesses, official 
and non-official, require them to produce papers 
and documents considered necessary for pur
poses of the investigation. In 1857 provision was 
made by law for one year imprisonment on con
viction for refusal to testify. The Supreme Court 
has held the Act of 1857 constitutional. ' In 
McCrain v. Daugherty ( 1937) the Supreme Court 
while upholding the Senate's authority to probe 
into the official conduct of a former Attorney
General, did not indicate that a witness might 
refuse to answer if the bounds of power were 
exceeded by a committee or if the questions were 
not 'pertinent' to the matter under inquiry. [n 
1953, 'the Supreme <;:ourt held in United States v. 
Rumely that if the subject under examination lies 
outside the authority of the investigating commit
tee, a witness is under no legal obligation to 
answer its questions. In 1957, in the case of 

'Watkins v. United States the Supreme Court set 
'aside the conviction ofa witness for contempt of 
Congress because the questions he had refused 
to answer had not been demonstrated to be per-
tinent to the subject under investigation . . ___ . 

Bryce credits 'committees of the Senate 
with having mure than once "unearthed dark 
doing" which needed to be brought to light. 
There is now increasing emphasis in the Unit!!d 
States on the "watchdog" (unction of the inves
tigation committees. The only way Congress can 
check the administration is through the question
iog of official witnesses in the committees when 
appropriation Bills arc under consideration, or 
through interim investigations of its own into the 
way Executive agencies are being run. The Com
mittee can summon any official of the United 
States, from a member of the Cabinet to the 
routine clerk to testify in public and private hear
ings. It is, indeed, an effectivemethod of check
ing administration. ,But to say, as Munro ob
serves, that "they are merely seeking data as a 
basis for legislation is to use the words with 
Pickwick ian versatility. What they often arc 
seeking is ammunition that can be used in the 
next election campaign. "27 The inquiries are, 
therefore, largely political in nature. The Sena
tors dominate the politics of the country and 
Congress, and its investigation committees are 
al;"ays politically vigorous. Many famous inves
tigations have since taken place and the most 

27. Ibid .. p. 303. 
28. Bums and Peltason, Government by the People. p. 41 . 
29. Brogan, O. W., The American Political System. p. 328. 
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recent was the Truman Committee during World 
War I which probed into waste and inefficiency, 
made many constructive suggestions, and helped 
put its chairman (Harry Truman) in the White 
House. Another important investigation commit
tee was the Kefauver Committee inquiry into 
organised crime. The Water· gate Comm'ittee and 
the Tower Commission remain unsurpassed in 
making public sensational disclosures. Special 
Investigation Committees have all the powers of 
Standing Committees, except that they normally 
may not introduce legislation. 

There is a mortal terror of these senatorial 
investigations and many official "dread the 
loaded questions of hostile Congressmen." Er
rors are likely to arise here and there in the 
conduct of administration which when discov
ered are widely publicized for political gains, and 
investigations thrive on pUblicity. Senatorial io
vestigations operate "directly in spotl ight" and 
often the "proceedings are covered by newsreel 
and television cameras and reported by the host 
of newsmen. , . Recently. some i~vestigators have 
so fanatically sought publicity that "they h'\}e 
indulged in defamation of character, bullying and 
mistreatment of witnesses, and outright partisan
ship. "28 Such a s ituat ion is v iewed with alarm 
even by the members of Congress. Senator Scon 
W. Lucas has warned that "unless Congress 
refonns its methods of conducting investigations, 
unless it puts some limits of responsibility both 
upon the interrogation of witnesses and upon the 
type of testimony which witnesses are allowed to 
give-unless, indeed, it adopts a wholly new and 
more judicious attitude-one of the great and 
important instruments of legisla tive process will 
be destroyed." 

But the intrinsic utility of investigation 
committees cannot be denied i fthey conduct their 
investigations keeping in view the objects they 
are charged with. Brogan has correctly said that 
the investigation committees are "one of the 
most important modifications of the separation 
of powers and, consequently, one of the indispen
sable driving belts of the American system. ",. 
To put in the words of Galloway, they are "the 
buckle that binds, the hyphen that joins the leg
islature to the executive."·30 The investigatory 
power is an essential adjunct of the law-making 
authority, for investigatory function is used to 

.~ 

30. Galloway, G. D., "Investigation Functions ofCongrc.5s." TIre Political Science Rn';ew. Vol. XXl, No. 3. 



290 

seek infonnation in matters in which legislation 
is contemplated to ascertain the effectiveness 

. with wh ich laws are being executed, to uncover 
the wrongs and excesses of the government and 
thereby to put before the public problems essen
tial to the country's welfare: It is only by such 
investigations that Congress can discover what 
has been going on, as it has not the day-to-day 
contact with the executive Departments the ques
tion time gives to the House of Commons in 
Britain. Some of the investigations conducted by 
the Senate Committees, especially by the Foreign 
Relations Committees, have been marvellously 
revealing and advantageous in keeping admini
stration on its toes. 
Conference Committees 
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dents at times have to defer to the wishes afsome 
eminent Senators, especially those who are the 
prospective candtaates for the Presidency. Sena
tors also very often command important positions 
and dominating influences in the organization 
and policies of their party in the state which they 
represent. 32 Their party position is essentially 
linked with their control of federal patronage. 
The power of the Senate to confirm Presidential 
appointments is important constitutionally as 
well as politically. The former is indicative as a 
part of the system of checks and balances whereas 
the latter emphasises that the individual Senator 
has virtually a veto power over major appoint
ments in his State. 
Senatorial Solidarity 
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reorganising itself. The Senate, on the other hand, 
has been continuously organised since 1789, for 
only one- third of its members stand for re-elec
tion in each two-year period . Coupled with this 
fact is the six-year Senate term. There are many 
members who gain election for three tenns and 
some even see six Presidential terms come and 
go. The continued long service gives to the Sena
tors a standing and prestige and they carry with 
them the sense of senatorial pride. They regard 
themselves as senior lawmakers of the country 
and custodians of the balance of powers between 
the Legislalive and Executive departmenls. Each 
Senator strives to become a specialist, working 
hard "at unglamorous legislative wor~." 

Membership in the Senate is, in fact , 
greally coveled. A high proportion of ils mem
bers are fomer Representatives or fonner State 
Governors. The tendency of many of Ihe mosl 
able House members to seek Senate seats has 
conslituled a drain on the lalenl o f Ihe House of 
Represenlalives. The loss of Ihe House is Ihe 
advantage oflhe Senate. Similarly, the presence 
of around twenty- five former State Governors 
nol only adds 10 the pres tige and stature of the 
Senate, but also imparts an active quality to 
Senate behaviour Jess evident among the I-louse 
member.;hip, where talent is depleted by Ihe lo
cality rule and some other factors. 

Conservative Character 
The Constitution-makers had thought Iha! 

the Senate would prove the bul\\ark ofeonscrva· 
ti sm. They had, accordingly, designed it and 
given it specia l powers so that it might ser\'e as 
a check on the more radical House of Rcpre· 
sentatives. The Senate has fulfilled the expecta
tions of its designers and acted as a conservati ve 
obstacle to hotheaded action as was illustrated 
some years ago when it opposed President Tru· 
man's proposal to draft rail·road strikes into the 
army. "It is from Senators," writes Charles 
Beard, . 'rather than Representatives that public 
may expect staunch defence of constitutional 
methods and powerful opposition to violent, 
high-handed and bigoted opinions and actions." 
But the Senate no longer remai ns a 'rich man's 
club', as it appeared before 19 \3 . The Seven
leenth Amendment to the Constitution made the 
Senate popularly elected and it has almost lost its 
"plutocratic" element. In recent years it has 
usually been more liberal Ihan the House of 
Representatives. but it has never been swayed by 
Violent gusts of passion. The Senate has justifi-
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ably fulfilled the expectation of the framer.; of the 
Constitution and to put it in the words ofWash
ington "we pour legislation into the senatorial 
saucer to cool it." 
Innuence on Foreign Policy 

The Senate has been Ihe Congressional 
spokesman on foreign policy, and the House its 
junior partner. This is due to Ihe Senate's treaty
rali fying authority and its veto power over Presi· 
dential appointments of ambassadors, ministers 
and olher import anI officials. The Senate can, 
also, influence the foreign policy through inves
tigations. The investigations of the Nye Commit
tee paved the way for neutrality legislation in 
1930. In 1951 , Ihe Senale Investigation on the 
queslion of dismissal of General Douglas Ma
cArthur broughl Truman's foreign policy in the 
Far East und1O! r fire and the administration ,vas 
obliged to clarify its posi tion. 

But the present trend is to undertake inter· 
national obligations by legislation rather than by 
lreaty. The notable examples of such a j oint 
action by the Senate and the House are the Greek
Turkish Air Programme, the European Recovet)! 
Programme. Poinr Four, the Indian Grain Pro
gramme, etc. Some Senators have vehement ly 
protested against such an encroachment as well 
as the President's frequent use of executive 
agreements. They stress Ihat no obligations be 
incurred except by fonnal treaty procedure. 

The obvious result is thaI all through these 
limes the Senate has kept its supremacy. The 
longer teml and greater dignity of a Senator 
attract poli tical leaders 10 Ihe Senate than the 
House of Representatives and their appearance 
in the Senate enhances the prestige of being a 
Senator still more. The Senate is the smaller body 
and generally speaking its fellowhip includes 
citizens older in years and wider in political 
experience. They are usually better acquainted 
not only with Ihe problems of law-making, but 
also with Ihe inner working oflhe federal admini
stration. It is through the Senate that most na
tional_ patronage is siphoned 10 Ihe State parry 
machines. The Senate has more influence than 
the House over the conduct of forei gn affairs. 
James Bryce remarked that the Senate "has suc
ceeded in effecl ing the chiefobjectofthe Falhers 
of the Constitution, viz .• the creation of a centre 
of gravity in the goyemment, an aUlhori ty able to 
correct and check on the one hand Ihe del)1ocrat ic 
recklessness of the House, on the ether, the mon· 
archical ambitions of the President. Placed be-
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tween the two, the Senate is necessarily the rival 
and often the opponent of both. The House can 
accompli sh nothing without its c",ncurrence. The 
President can be checkmated by its resistance. 
There is. so to speak, the negative success on its . 
positive side, it has succeeded itself eminent and 
respected." There has been a good deal of 
overlapping of actions of the Senate' and the 
House during recent times, but if either body has 
increased its powers relative to the other, it is the 
Senate. While Upper Chambers in other parts of 
the world have bee.n declining in power and 
importance, the Senate has added to its strength 
and prestige. It is not only the most powerfu l 
Second Chamber in the world. but also one of tile 
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most powerful legislative assemblies in the 
world. 

According to C. Wright Mills, the Ameri
can Congress operates at the middle level of state 
power. It generally registers dicisions made else
where by the American " Power Elite" which 
consislli of theree inter-related, dominant elites : 
(I ) heads of a few largest corporations; (2) top 
military generals. admirals and air force officers; 
and (3) a few hundred top leaders of the two main 
A merican Part ies. Both Senators and Congress
men belongingto the lower house obey the dic
tates of what he calls the economic, mil itary and 
politcal elites fused into an interconnected 
"power elite". 
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CHAPTER VI 

Congress: Functions and Powers 

FUNCTIONS AND POWERS OF Moreover, Congress has important duties in ex-
CONGRESS panding and interpreting the original Constitu-

The Senate and the House of Repre- tion a~d thi s, as we have discUssed,2 is one. of~he 
sentati yes make the national Legislature of Con- most J~lportant factors to make the Constitution 
gress of the United States. Article I of the Con- dynamIc. 
stinltion vests all legi slative power in Congress ~ctoral Functions 
and then enumerates the functions it shall have Congress and each of its Houses have elec-
to perfoml and the powers it is authorised to toral functions to perform. As a matter of routine, 
exercise. If the Founding Fathers had strictly itmects injoint session every fourth year to count 
adhered to the application of the doctrine of the electoral votes cast for the President and 
Separation of Powers, Congress would have been Vice-President.lfno candidate receives a major-
only a law-making body. But the system of ity of the electoral votes for President, then, the 
checks and balances gives it non-legislative func- House of Representat ives selects, each State vot-
tions as well, and these functions are in no way ing as a unit, the President from among the 
less import."lI1t than its Legislati'·e functions. Broadly candidates with three highest votes. When no 
regarded, Congress is the instrument by which candidate secures a majority of the elector.ll votes 
the people frame, declare, and supervise the poli- cast for the Vice-President, the Senate makes the 
cies of the nation. Underlhe non-Iegislatill! func- choice from among the two candidates with the 
tions, we may include: (I) cOllstinlcnt , (2) elec- highest number of votes. Only one Vice-Presi-
toral, (3) executive, (4)judicial , (5)directive and dent had been so far elected ill th is manncr and 
superv isory. and (6) invesLigative. With regard that, too, in IS37, when the party system was not 
to legislative functions, itlllust be observecd that fully developed. Such a contingency cannot hap-
Congress is not the only law-making authority pen now. Congress by law detcnnines who shall 
notwithstanding what Article I of the Constitu- be the President in the event of the death or 
tion says. disability of the President and Vice-President. 

NON-LEGISLATIVE FUNCTIONS Congress, also, has authority to legislate on the 

yDstitucnt Functions 
The proposal to amend the constitution 

should either be made by a two-third vote of 
Congress or by a national Convention which 
Congress calls at the request of the legis latures 
of two-thirds of states' Whatever method is 
adopted, and only the Congressional method has 
ever been invoked, not a syllable of that docu
ment can be changed without the intervention of 
Congress. In addition to tbe in itiation of propos
als for the alteration ofthcConstitulion, Congress 
determines the manner to be used for ratification 
by either the legislatures of three-fourths of the 
States or by conventions in three-fourths of the 
States, and may specify time limit for ratification. 

1. Sec Qme. Chapler II . 
2. Chap. V. (lnte. 
3. Article 1, Sections, 4, S. 

times, places, and manner of holding elections 
for Senators and Representatives, and that it 
judges the qualifications of its own members, 
including the validity of their elections.' It may 
disqualify persons whose conduct a majority of 
the members disapprove' In 1926, for example, 
the Senate "refused to seat" William S. Vare 
because of his excessive campaign expenditure. 
~tive Functions 

Executive functions extend to appoint
ments and treaty making. Administrative func
tions we take under the heading directive and 
supervisory. This bifurcation has been made for 
purposes of clarity. In relation to more than six
teen thousand officials wbo are nominated by. 

4 . ..: .... The constitutioll31ity orthis practice has been questioned. although there are many precedents to support it. 
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the President and confirmed by the Scnate, the 
Congressional role is specially outstanding, The 
Senators and the Representatives, but especially 
Senators, actually determine the vast majority of 
these appointments, Senators who belong to the 
President's party do not wait to bedsked which 
candidate they would like to favour, They imme
diately proceed on their own initiative to suggest 
names of the candidates whom they desire and, 
except in rare cases, they get their recommenda
tions accepted, Ifno Senator from a Statc belongs 
to the President's party, Representatives claim 
their privileges to recommend such names. 
Sometimes, even when there arc party Senators, 
an agreement may be worked out under which 
the Senators share the patronage with the Repre
sentatives. 

The Senate has the important functions of 
ratifying treaties.5 In the negotiations of treaties, 
the President has the exclusive authority, but 
discreet and far-s ighted Ch iefExccuti,'es consult 
the leading Senators and take their opinion in 
anticipation in order to faci li tate its ratificati on. 

Congress, as a whole, has intimate interest 
in the international relatitms of the United States. 
The President reviews the international situation 
in his messages and Congress pennits the cxpcn· 
dirurc to be incurrcc{91l intcmational obligalions. 
The present tcndc!1cy to incur international obli
gat ions through legislation rather than treaty 
emphasises the need of a joint action by the 
Senate and the House, 
~dici.l Functions 

Impeachment proceedings of the Presi
dent, Vice-President, Judges and other federa l 
officials can be brought aqout by the Senate as 
a Court of Trial (the Chief Justice of the Uni ted 
States presiding when the impeachment of the 
President is being tried), 

Each Chamber exercises disciplinary pow
ers over both its own members and to a limi ted 
extent over private persons. Members of Con
gress are not subj ect to impeachment as they are 
not, according to, the decision of the Suprcme 
Court, civil officers of the United States, Both the 
Chambers, therefore, determine how to disci
pline their members, and a two-thirds vote of hi s 

. own House is sufficient to expel a Congressman, 
though it is a most uncommon proceeding, 

Each House has also tlle inherent power to 
punish private persons whose conduct directly 
interferes with the due transaction of Congres-
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sional ~usine ss, If, for example, a witness before 
a Congressional Committee refuses to answer a 
question, the Chamber concerned to which the , 
Committee belongs can sit asa court and convict 
him of contempt. It may order the Sergeant-at
Arms to hold him in custody, But he cannot be 
held longer than the time Congress remains in 
session . Such a power, however,Congress nor
mally does 1I0t exercise. The matter is referred to 
the United States Attorney-General for puni sh
ment under the law whenever there is case of 
contempt of the House or the Senate, 

"- Difecti \'e and Supen'isory Functions 
The President and his principal subordi

nates, no doubt, actually direct and supervise 
admin istration, but it is Congress wh ich creates 
all the administrative Departments and agencies. 
The Constitution does not say anything about 
thci rorganisation. Nordoes it define their powers 
and func tions. The foml, the organisation and the 
powers to be exercised, by the admini strative 
Depanments are all defined by Acts of Congress, 
And, then, Congress provides money forcarrying 
on their activities. All this "opens a way for 
watchfu lness over the work performed, for re· 
quests for infomlation and reports for assign
ments of tasks and duties, and, of course , for 
curta il ment ofacti\'ities, or even terminati un of 
them altogether (perchance-of the agency itself), 
by denial of funds," The Legislative Reorgani
sation Act of 1946, stressed the importance of 
continuous vigilance over the execution of all 
laws by the Standing Committees of both the 
Houses. Then, Congress may from time to time 
see fit to pass laws directing the administrative 
Depanments to report to it. Thus, the Control
ler-General has been made responsible to Con
gress rather than to the President. Congress may 
sometimes pass a resolution directing the admini
stration to follow a certain course of action in the 
event of a particular situation. 

Direction and review are a continuous 
process and both are complementary, Almost all 
agencies are required to make annual reports to 
Congress, Members of Congress may call for 
infonnation and explanation. Congressional 
Committees may undertake a review of a particu
lar agency or problem, Confirmation by the Sen
ate of an appointment or confirmation of a treaty 
may necessitate widespread resentment or criti
cism and may, thus, lead to a Congressional 
inquiry, But the most appropriate occasion of a 

5. See ante under the heading Speciat Functions of the Senate. 
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thorough review is when representatives of the 
various agencies appear before Committees to 

. , defend budgetary demands. 
~llgalive . . .. 

.. While discussing the 'role cfthe investiga
tive committees, it was pointed out how these 
"watchdog" Committees help 'to keep admini
stration within its bounds.' But appointmenl of 
such committees is not the peculiar function of 
the Semite alone. In facl, investigations by com
mittees of Congress are as old as Congress itself, 
"Legislative oversight of administration is fa
miliar and well-grounded assumption of respon
sible Government," writes Arthur Macmalon, 
an'd CQngress can look into any subject whenever 
it deems necessary in order to carry out its law 
making, amending, electoral, directive and su
pervisory, or other duties. Alexander Hamilton 
and the Treasury Department were investigated 
into by the Second Congress; Presidential and 
Cabinet officers have been frequently investi
gated ever since. 

Congressional investigations help to make 
administration accountable. A proper function of 
the Legislature, a body representative of the peo
ple, is to keep constant watch and contro l over 
the activities of the Government which they sup
port and to make public its policies and ac ts. 
Under a parliamentary system flIere are many 
devices available to do so. In the presidential 
system there are no such means available and 
responsibility cannot be adequately enforced. 
Legislative investigations are, therefore, a major 
technique, even though it is sometimes cumber
some and has fearful implications for holding the 
Executive and administrative agencies account
able. Still, the need for throwing adequate light 
of publicity on what the administration does has 
become really imminent during recent times. As 
Congress has been required to extend the area of 
governmental functions, it has also been com
pelled to delegate regulatory powers, to authorise 
wide increase in the number of administrative 
bureaus, and to support by "appropriation and 
sustain by law a great and complex government 
machine involving an expenditure of over $ 
42,000,000,000 (which has exceeded by more 
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than a million by now) annually and the activities 
of over two milli(\~ (which now touches the 
figure by a little more than half a million) gov
ernment employees. ,,' 

. Many Americans have held investigatory 
powers of Congress as un-American and have 
pleaded that they should be outlawed. Actually 
the Constitution does not provide for such inves
tigations, but, at the same lime, they are deeply 
rooted in American legislative procedure.s It is 
true that there has been extravagant abuse of the 
investigatory powers by the politically inspired 
members of these Committees, but "corruption 
and bribery have often been revealed only 
through Congressional investigations. The in
adequacy of old laws and the necessity for new 
ones have been detennined only by investiga
tions. The abuse of offices, inefficiency, misap
plication of powers have all been curtailed not 
only by investigation but by the constant POSSI

bility of an investigation."9 

~CISLATIVE FUNCTIONS 

Extent of Legislalive Functions 
In spite of the importance and immensity 

of its non-legislative functions, after all Congress 
is primarily a legislature and to it the Constitution 
assigns "all legislative power herein granted." 
The words ' 'herein granted" have two importan t 
meanings. In the first place, it means that consis
tent with the principle oflimited government, the 
powers of Congress, too, are limited and they are 
enumerated in two lengthy Sections of the Con
stitution.'o There are some eighteen different 
categories on which it has been made competent 
to enact laws. Secondly, the subjects not enumer
ated are beyond the authority of Congress but at 
tIle same time, the Constitution expressly details 
what Congress cannot do. t I The general conclu
sion is that Congress may exercise those powers 
which are expressly granted and not definitely 
prohibited by the Constitution, and the rest re
main within the jurisdiction of the States. 

After expressly enumerating in succession 
the various powers of Congress, the Constitution 
concludes with a sort of general grant. empow
ering Congress to make all laws which shall be 
necessary and proper for carrying into execution 

6. 
7. 
8. 

See ante, Chap. V. I 

9. 
to. 
II. 

Tourtellot, A. B., Th~ Anatomy of American Politics, p. 98. ... . . . 
The colonial assemblies of America were authorized to conduct specific investigations. The Constitutions of some of 
the original thirteen States contained general authorization of this kind. 
Towtellot, A. B.., Th~ Anatomy of American Politic, p. 99. 
Article I, Sectioos 7 and 8. 
Article I, Sectioa 9. 
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" 'he foregoi ng powers, and all o,her powers 
ves ted by this Constitution in the Government of 
the United Srates, or in any Departmcntor officer 
thereof. "1 2 \Vithin a few years afler the founding 
of the tonstitution, Congress desired to pass laws 
relating (0 matters that the Constitution did not 
ment ion particularly in connection wi th the pro
posal of Hamilton to establish a United States 
bank. I-Iamillon corllended ,ha, 'he au,hori l)' '0 
establi sh slich an inst itution was clearly impl ied 
in the power to borrow money and pay the debts 
of ' he Un i'ed S,ates. A federal bank, he asserted, 
was a proper, i f not necessary. means for carrying 
into effect th ese important powers of Congress, 
j ust as the establi shment of mint was necessary 
to carry out the power relating to the coinage of 
money. Jefferson and his associates maintained 
that Congress had no right to exercise any power 
wh ich )vas not expressly conferred. As a resu lt 
of the liberal atti tude which ultimately prevailed 
3nJ the policy of liberal interpretation, which 
Chief Justice Marshall of the Supreme COLI rt and 
hilO associates adopted, Congress has profusely 
rdied upon the doct rine wimplied powers for its 
3t;thority to legislate on many important qucs
~ io ns . • ' Let the end be legitimate. ,. said Marshall 
speaking for the Coun, " let it be withi n the scope 
or the Constitution, and all means which arc 
appropri :nc, which are plainly adapted to that 
L'NI, \\ hich arc not prohibited, but consistent with 
{h-.: spirit and letter of the Constirution, are con
~;.i lUtiol1 a l."l ] Impl ied powers are, the refore, 
' hose ,hal may reasonably be deduced from dele
g:lIed or enumerated powers or, to use the lan
guage o fth c Constitution. those that are "neces
sary and proper" for carrying delegated or cnu
r:1 cratcd powers into execution. Implied powers 
do not give the Federal Government a carle 
blanche to do anything it wishes. Implications 
can be made from some delegated or enumerated 
powers in the Constitution and the end should be, 
as C hi ef JUSlice M arshall remarked, "Iegiti
matc" and all means adopted to achieve that end 
are "appropriate." 

But Chief Jus'ice Marshall In McCulloch 
v. MQlylalld wen' even beyond 'he doc,rine of 
implied powers when he invoked 'he Iheory of 
'he resultant power. The result has been '0 
slrcngthen the National Government in order to 

12 Article 1, Section 8, Clause 18. 
13 . AkCIl/loch v. Maryla"d. 
1-4 . Refer 10 Amendments XIlf, XIV, XV, XIX and XXIV. 
15. United Slates v. BUller (/936). 
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enable j, fulfilling the great purpose for which i, 
was created. 

The doc"ine of implied powers has been 
furt her cemented by the express provisions in 
some of the Amendments that Congress shall 
have the power to enforce them by "appropriate 
legislation." 14 The "Gene- ral Welfa re C lause" 
has further helped 'he au,hori'y of Congress '0 
expand. The Constitution prov ides that "Con
gress shall have the po\\er .... 'o provide for 'he 
common defence and general welfare of the 
United States." It means that Federal Govem~ 

ment possesses powers which are neither spec ifi. 
ca lly enumerated nor implied, under the consti
tutional provision of the common defence and 
general welfare of the Un ited States. For exam
ple, when States cannot adequately handle par
ticular problems, which fall within their jurisdic
tion of residual authority , then, it devolves upon 
the National Governmem, under the General 
\Velfare Clause, to assume the power in an at
tempt to relieve the situ.1tioll . This opinion was 
supported by Justice Stone 1~ in his dissenting 
opinion to support the Ag! icu !tural Adjustment 
Ac t. A similar opil1ion was expressed in Steward 
""lachine Company v. Dm'i~' and Hell'an'ng v. 
Davis in 1937. JUSlico Carduzo, delivering ' he 
mJjority judgmcnt, used the "G~nera l \Velfarc 
C lause" to just ify [he Socia l Security Act. Since 
thCll, Congress has legislotcd all many matters 
embrac ing diversifit:d problems covered by this 
mystic constitut ional pro\·ision. 

Reliance has also been placed on the so
called "emergency powers." During the eco
nomic depression of the thinies and the \Vorld 
War II, Congress passed emergency legislation 
on subjects beyond its nomla l jurisdicti on. Con
gress has no emergency powt!rs and the Consti
tu tion docs not prescribe any, Nevertheless Con
gress has enac ted laws, when the country was in 
the midst of economic or inte rnational crisis, 
which it never would have passed under ord inary 
circumstance's. The Supremc Court, however, 
held that the "emergency does not create 
power," nor does it increase power already given 
in the Constitution, The powers whieh Congress 
wields at such time are not special powers. It 
re lies on powers which it already has, but for 
which there is little or no need to use ordinarily.16 

16. Home Building a"d Loa" Associatio" .... Blaisdel l (1934). 
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Thus, the powers expressly given to Con
gress do not convey the extent of the powers 
actually exercised today. Two of the eighteen 
express powers relate to levying taxes, spending 
public money, and borrowing on federal credit. 
The third brings in foreign and inter-state com
merce. These three items alone have been' ex
panded so amazingly that despite the six I.ines of 
type which they require in an ordinary printed 
copy of the Constitution, they now constitute the 
basis for hundreds and even thousands of far
reaching statutes which Congress has from time 
to time enacted. The Commerce clause has been 
invoked during the past three decades, to justify 
the regulation of business practices, the protec
tion of organised labour, the regimentation ofthe 
coal-mining industry, and the stabilization of the 
stock and grain markets. The remaining gap was 
filled by the general welfare clause and the 
crowning event was made under common de
f."ce. When the economic depression began 
there was some reeling that Congress lacked 
adequate powers to tide over the difficulties in 
which the country was placed at that time. Today, 
no such rear can be entertained even remotely. 
Indeed, the chief apprehension in many minds at 
present seems to be that too much responsibility 
has been loaded on Congress, especially in those 
fields which were long len to private tJl<l state 
control. 

THE MAKING OF LAWS 

Legislative Procedure 
The British and Americans, says Griffiths, 

are alike in their ideals as to how to legislate. 
, . Both strive to provide thorough discussion and 
consideration. Both are determined that the mi
nority shall have a fair opportunity to be heard, 
to criticize, to otTer alternatives. Both otTer op
portunity to critici~ the administration and call 
it to account."t7 And he concludes that such 
differences as there are in two countries are 
chiefly ditTerences in procedural methods rather 
than in objectives. Griffiths makes two important 
observations here. American procedure, he says, 
provides much greater legislative specialization 
in substance and in detail and this suits well the 
enonnity of legislation which Congress has be
fore it. Much of it, which in part concerns details, 
in Britain is left to departmental orders or private 
Bills. Secondly, in comparison to the simple 
standing orders of the House of Commons and 

17. Griffiths. 1M AmenCtJ/I System oJGovernment, p. 39. 
t8. Ibid. 
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the precedents thereunder, Rules of Procedure 
and precedents in both th~ _House and the Senate 
"present a maze, a mystery which even those of 
long standing membership often find it difficult 
to master completely. "t8 

Each Congress in its two years of existence 
faces over I 0,000 Bills and resolutions, of which 
less than 2,000 are private Bills; which follow a 
simplified procedure. The remaining Bills are 
pUblic. A Bill introduced in the fll'St session ofa 
two-year Congress does not have to be re-intro
duced in the second session of the same Congress. 
With the election of the new Congress all pre
viously introduced Bills, which have not been 
enacted into laws, lapse and these must be re-in
troduced, if need is felt to do so, with the coming 
in of the new Congress. The principal reason for 
this huge number of Bills is the doctrine of equal
ity among the membership. A backbencher and 
a Chairman of a Committee rank equally. No 
distinction is also made between a minor Bill and 
an important measure, both are of equaJ impor· 
tance. There is no such distinction~ as it is in 
Britain, between a Government and a Private 
Member's Bill. 

The greater part of the work of the Senate 
and the House of Representatives is transacted 
through the medium of Bills or joint resolutions. 
There is practically no ditTerence between the 
two, except that the latter are narrower in scope 
and more temporary in purpose. Otherwise, they 
are similar to Bills, undergo the same procedure 
and after having been passed by both the Cham
bers are sent to the President, and ir assented to 
by him, have the full force of law. But joint 
resolutions differ from concurrent resolutions 
and unicameral or simple House or Senate res0-

lutions. Concurrent resolutions are employed to ex
press an altitude, opinion and objective of both 
the Chambers. They are not submitted to the 
President for his approval and consequently have 
no legal erfect unless prior enactment has been 
made dependent "pon them. Unicameral or sim
ple House or Senate resolutions express the opin
ion, purpose, or intention of the Chamber con· 
cemed and are not to be endorsed by the other. 
That is to say, unicameral resolutions concern the 
operations of either Chamber alone and may be 
covered by a simple resolution, acted "pon in 
only the Chamber concerned. Unicameral reso
lutions, like the concurrent resolutions, are not 
submitted to the President and have no le&al 
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effect. 
There is a good deal of va riation among 

Bills themselves. Some o f the Bills are offund.
menta l imporlance and embody major pro
grammes of govemmcnt policy and cover impor
lant details spreading to fifty. seventy-five or 
even more printed pages. Other B ill s pertain to 
pri vate affai rs, for example, to provide pensions 
for widows of former Pres idents, or appropriate 
money to pay for damages caused by post o ffice 
or army trucks. The former are known as Public 
Bills and the latler as Private Bills that is, they 
do not concern public matters. A pri vate Bill is 
pri mari ly of interest to some ind iv idua l or group 
of individuals and aims al tht.~i r bene fit. But here, 
too, as in the case of Bills and joint resolutions, 
the dis tinction is not always fo ~l o\\'cJ in practice. 

There are six maj or st'lgcs tha t a public bill 
usually passes through befo re it becoilles law 
afte r receiving the assent o f the President: (I) 
drafting and introduc tion of ttle bill; (2) cons id
eration and approval by cOJ1lllliuce in the Cham
ber in which the bi ll is int roduced; (3) consid
eration alld appro\'al by that Chambt.T itse lf: (4) 
cons ideration and appro\'al by cl)!I1mince in the 
second Ch,:lIllber; (5) consic.knlliol1 Jnd approval 
by thc second Chamber: Jlld (6) ironing out 
di ffcrences between the two Chambers in can fer
encc. 

Unlike Britain. where bill s arc introduced, 
sponsored and p ilotcd by th~ govemmL'nt , there 
arc 11 0 gon:mment bi!1 s in the United S tJ tcs. The 
go\·cmmrllt has no p!Jc ~ in Congress and all bills, 
public o r private, arc introdlll'cd and defended by 
members of Congress. It does nO I, howc\,crlllean 
that al1 proposals to enact it:gisl:::ition origi nate 
among the Senators or the Repn:sent3ti\'es . Some 
bills have their origins primarily within Con 
gress. They may reneci the wishes and labours 
of Congressmen who introduced them. Or a bill 
may have its birth in the de liberations of a stand
ing committee \vhich has given much limc ~nd 
considerat ion 10 the need for new legislation in a 
particula r field . r\,1 0st new tax bi lls arc so pre
pared by the House Ways and Means Committee. 
Some Bills originate with, o r at least are inspired 
by pressure groups, or persons outside of Con
gress.19 But a majority or lhe bills come from the 
adminis tration, that is, from the Pres ide nt or fr om 
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one of the Executive Departmentsor independent 
agencies. Whatever be the source of origin, a bill 
must become a member's child and he may ap
pear in one of the C hambers as its sponsor.2oThe 
Senators and the Representatives generally act as 
in termediaries rather than originators in the mak
ing of laws. 

With very few exceptions, any member of 
ei ther Chamber may incroduce a bil1 or resolution 
deal ing with any subject over which Congress 
has jurisdiction. But the Constitution requires 
that revenue bills be introduced in the House of 
Representatives, and by custom appropriation 
bills are so considered first by the House. Under 
the Constitution, resolut ions proposing the im
peachment of federal officers may also be intro

. duccd in the House. The rat ifica tion of tr~aties, 
.confirmation of appointments, and tr ial of im
peachment cases are all restrictcd by the Consti
tution to the Senate, and accordingly, any motion 
o r resolution bearing on these matters ca n be 
presented only by a Senator. 

The member introduc ing a bi ll endors':s the 
copy with his mime and drops it in the "hopper," 
LI box on the Clerk's desk in the House and the 
Secretary's in the Senatc. The bill is immediately 
numbered and sent to the Government Printing 
Office and made availab le to members next 
morning at thc document room. With th is proce
dure the first stage in the career of a bill is over. 
The introduc tion of a bill by a member does not 
necessJ rily mean that he endorses it. Many bills 
bear the notation, .. By request." which means 
that the member has in troduced the bill as a matter 
of courtes),. 

Refacnce to a Commiuee is the next step 
in the legislative procedure. In the great majority 
of cases the bill goes to an appropriate Standing 
Committee of the House, into which it is intro
duced, automatically. The ti tle of the bill indi
cates what particular Standing Comm ittee should 
receive it. Before 19 10-11, the Speaker in the 
House of Representatives de tennined the Com
mittee to which a Bill was 10 go. But now the 
Speaker has been deprived of this power. Some
ti mes, however, a Bill is of such a nature that it 
might be referred with almost equal propriety to 
anyone or two o r more appropriate Committees. 
In all such exceptional cases, the Speaker decides 

J 9. It W3S widely reported th3t certain Sect ions oflhe t 954 Aet revising the federal income t3 ;<. were originally written by 
business grOllps and renech~d the desires of business for more favourable (ax. treatment. 

20. An Act of Congress is frequently known by the name of the Representalive or Senator who introduced the Dill oul of 
which the Act emerged, e.g .. the Shennan Act. t f a Bill originates from 3. Committee an Aet is sometimes ~own by the 
(luirman of the Commi uee that handled it , e.g .. the Taft-Hartley Act 
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to which Committee a Bill shall be referred. But 
it is the accepted practice for Speakers to exercise 
the discretion freely and withour party preju
dices.In the Senate the reference to a Committee 
is even more automatic than in the House~ be
cause the Presiding Officer there has never had 
the discretionary authority toassignBills to Com
minees. 

In Committees, Bills are first given a pre
liminary examination and a decision j's taken 
.whether the proposal has merit or not. The Bills 
which are deemed wonhy of consideration a~e 
soned and the rest are entrusted to the Committee 
files. It means, Bills meriting no consideration 
are "pigeon-holed." It is estimated that from 50 
to 75 per cent of the Bills introduced in Congress 
come to final rest in Committee files and 3re 
never heard of again. The more imponant Bills 
which merit consideration are studied in details, 
and relevant information is gathered both from 
official and public sources. The Committee may 
seek to obtain all the light on the subject. Speci
fied ponions of the measure or even the whole of 
it may be assigned to a sub-committee. The sub
committees are very much like regular Commit
tees, "soning the wheat from the chafT," decid
ing what changes should be recommended in a 
cenain Bill, and otherwise preparing to dispose 
of the business entrusted to them. In 1946 Con
gress decided to provide a research stafT fo~ach 
Committee . . 

Committees charged with the considera
tion of imponant Bills frequently hold public 
meetings at which interested parties may appear 
and present arguments for and against the meas
ures under consideration. In addition to the pre
pared statements of witnesses, numerous ques
tions are often put by members of the Commit
tees for the purpose of elucidating cenain points 
or eliciting funher information. Apart from the 
testimony received in connection with public 
hearings, Standing Committees are very often 
subjected to outside influences. The President 
may himself talk personally or even write letters 
to top-ranking members of the Committee for 
their due consideration of important measures. 
Officials of administrative agencies may ask the 
Committees to be heard in person or they may 
submit detailed statements with their reasons for 
a favourable action by the Committee on a cer
tain Bill. Representatives of pressure groups also 
manage to make their influences felt whether 
public hearings are held or not. Sometimes they 
manage to get themselves invited to the private, 
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hearings of Committees. 
On the basis of its own investigations, the 

information gathered at public.b.earings, the opin
. ion elicited from high Government officers and 
the influence exercised by pressure groups, the 
Committee meets in executive (closed) session 
to arrive at its verdict. Before the final meeting 
is held the sentiments of various niembers are 
canvassed. It may take by majority vote one of 
the following courses: 

(I) it may recommend the Bill back to the 
Chamber concerned with recommendation that 
it be passed; 

(2) it may amend the Bill and recommend 
that it be passed as amended; 

(3) it may entirely change ihe o'riginal Bill 
except its title and report a new one in its place; 

(4) it may repon the Bill unfavourably and 
recommend that it need not be passed; 

(5) it may "pigeon-hole" the Bill, that is, 
to take no action on the Bill at all, or repon it so 
late in lhe session that it may not find an oppor
tunity for consideration. 

The Repon to the House is usually made 
by the Chairman of the Committee or someone 
designated by him. On important matters Com
mittee Report may be extensive and exhaustive; 
on minor nlallers it may con vey a little morc than 
a simple arlinnalive note. Hearings of the major 
Committees on important legislation arc publish
ed. some in the 'documents ' series of Congress. 
Minority repons may also be filed. 

The Caucus System 
Before describing the next stage in the 

legislative procedure, it is necessary to briefly 
refer to the caucus system. We have already 
referred to the absence ofleadership in Congress 
and consequently the need for devising some 
other means to see the Bills through or to oppose 
them . The mechanism which has been developed 
to meet the situation is known as the "caucus" 
or "conference." 

There afC numerous Bills which arc non
controversial and do not demand much political 
interest. Such Bills are left to find their own way 
in Congress and the individual members are per
mitted by their panies to take stands as they 
please. But the most important legislative pro
posals cannot be left to themselves an4 it fs here 
that the caucus system intervenes. A caucus is a 
meeting of the members of a political party both 
belonging to the Senate and the House and all 
members are expected to attend unless they have 
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a valid reason for absence. The caucus at its fi rst 
meeting of the session elects its party leader, 
steeringco!"mittee, floor leader, whips and party 
assignments on Congressional Committees. The 
caucus ,.of the majority party plans a positive 
programme for the particular session of Con· 
gress. The minority caucus has less an active role 
to play, although it may decide to oppose certain 
controversial Bills which, "are regarded espe
cia lly dear to the majority party." In the caucus 
meetings members arc free to express their opin
ions and persuade the caucus to accept their 
view. But once the decision has been taken and 
a particular stand detennined, al l members of tile 
caucus are expected to abide by its decision no 
matter what their personal views on the measure 
may be. 

o The caucus system is used more in the 
House of Representatives rather in the Senate. 
The caucus of the Senate used to be as strong as 
that of the I-Iouse of Representatives, but during 
the last two decades the caucus in the Senate 
" have limited themselves to setting up party 
machinery and arranging committee assign
ments, leaving Senators free to divide themselves 
as they like on pending Bills."" It docs no t, 
however" mean that the party Whip is not issued 
to the members to pass a Bill which is deemed 
in the best interests of the party, but no official 
cauc us is taken which would bind the party Sena
tors in voting. 
Procedure on the Floor 

Each Bill reported out of a Committee to 
the floor of the House is placed on oneofthe three 
princ ipal calendars. A Legislati ve Calendar is a 
docket or list of measures reported from Com
mittees and ready for consideration. The House 
of Representatives maintains three of these for 
different I)'pCS of measures: (I) A Calendar of the 
Committee of the Whole House on the State of 
the Union, to which arc referred all public Bill s 
raising revenues or involving a charge against the 
government. It is also called the Union Calendar. 
(2) A HOuse Calendar for all public bills not 
raising revenues nor appropriating money or 
property_ (3) A Calendar of the Committee of the 
Whole Ho use for all private bills; also called the 
Private Calendar. Bills are li sted on these Calen
dars in the order in which they are received from 
the committees and remain there until the final 
adjournment of Congress, unless they are re
moved for consideration. All Bills are not inv.?ri-

21. Zink" -H, A Sun:ey of American Governmen.t, p. 353. 
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ably ca lled up from the calendars in the order in 
which Ihey are listed. Most important bills arc 
lifted Ollt of their sequence on the lists and pUI in 
a preferred position. If this is not done, there may 
not be any chance of their being taken up for 
consideration and hundreds of bills"die on the 
calendars" in every Congress. 

Both Houses guard jealously the righl of 
the minority to be heard. In the House of Repre
sentatives it usually takes the fonn of apportion
ing an equal amount of time on a given measure 
to its opponents and proponents. In the Senate it 
appears in the facilities extended for almost un
limited debate. 

When the time fi xed for bringing a Bill to 
the fl oor of the House of Representatives has 
arrived, the House ordinarily meets as a Commit
tee of Ihe Whole. The Senate before 1930 used 
Committee of the Whole more frequently than 
the House, but it has now abandoned this practice 
for the consideration of ordinary Bills, except in 
debating trea ties. The Committees of the Whole 
are of two kinds: a Committee of the Whole 
House for consideration of private Bills, and a 
Committee of the Whole Hou\Je on the State of 
the Union of consid<ring public Bills. When the 
HOllse goes into the Committee of the Whole, the 
Spea ker leaves the chair and ca lls someone else 
to preside in his place. The presence of 100 
members constitutes a quorum. Debate in the 
COllllll incc of the Whole is conducted rather 
info rmally, and greater freedom of discuss ion is 
allowed. Divisions are taken only vh 'a voce, by 
rising vote or by tellers and no record is kept how 
members VOle. Motions to refer or to postpone 
arc not penni tted and when discussion is com
pleted the Commiltcc votes to rise, the Speaker 
resumes the chair and the mace is again placed 
on a marble pedestal on the right of the chair. . 

The device of the Commi ttee of the Whole 
is really imponam, because it enables all Finance 
Bills and most other importanl Bills to be consid
ered in such a way that ordinarily every member 
who desires to speak and offer amendments can 
do so. He is, in fact, gi·.'enan opportunity forthat. 
It also, affords large number of amendments to 
be presented, explained and disposed of speedily. 
" It facilitates rapid fire, critical debate which 
commonly shows the House at its best. And, for 
better or worse, the absence of recorded ayes and 
nays enables members to register theirsentiments 
without check or restraint such as published votes 
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sometimes impose." 1. • 

'. Three readings of each Bill are required by 
House rules. The first requirement is satisfied by 
printing the title of a Bill in the Congressional 
Record and theJoumal. Then, the measure goes 
to the Committee and if reported back, is placed 
upon its Calendar for a second reading. The 
second reading occurs at the time the Bill is taken 
up for consideration in the House or in the Com
mittee of the Whole. This is the actual reading in 
full with opportunity for debate and for amend
ments to be offered. Some amendments are gen: 
eral, "considered" amendments are seriously 
intended as alterationS in the Bill. Others are pro 
forma, involving the striking out of the last word 
or two ofa section. In the conduct of the Bill the 
top-ranking members of the Committee who had 
supported the Bill pilot it through in the House. 
The minority members of the Committee oppose 
it. Time for debate is generally predetermined 
and is equally divided between the supporters and 
opponents of the Bill. 

At the conclusion of the consideration, the 
Speaker states: "The question is on the engross
ment and third reading of the Bill." Ifadopted, 
the Bill is ordered engrossed and read a third time. 
After this "the question is on the final passage 
of the Bill." If it is passed, then, it is sent, duly 
signed by the Speaker, to the Senate. 
Action by the Senate - - -- -

The engrossed Bill is sent to the Senate 
through a messenger where it is received with 
due dignity. The President of the Senate refers it 
to the appropriate Standing Committee in con
formity with the rules. The Senate Committee 
gives the same kind of detailed consideration as 
it receive.d in the House of Representatives, and 
may report it with or without amendment. Then, 
it is placed on the Calendar. 

The Rules of Procedure in the Senate differ 
from those in the House of Representatives. The 
Senator making the report may ask consent of the 
Chamber for the immediate consideration ofthe 
Bill. If there is no objection and the Bill is of 
non-controversial nature, the Senate may pass the 
Bill even without a debate after a brief explana
tion of its purposes and effecl. Any Senator may 
also move an amendment thereto. If there is any 
objection to its immediate consideration, the re
port, must lie over one day and the Bill is placed 
on the Calendar. Unlike the House of Repre
sentatives, there is only one Calendar of Bills in 
the Senate. 
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At the conclusion of the morning business 
for each legislative day the Senate proceeds to 
the consideration of the Calendar of . Bills. Bills 
that are not objected to are taken up in their serial 
order permitting each Senator to speak for five 
minutes only on any question. ObjectiOllS my be 
raised at any stage. When the Bill has been 
objected and passed over on the call of the Cal
endar, it is not necessarily lost. The majority party 
of the Senate determines the time at which the 
debate takes place and a motion is made to con
sider the Bill. The motion may lead to filibuster. 
Closure may be applied if 16 Senators sign a 
motion to that effect and the motion is carried by 
two-thirds of the members voting. Amendments 

. may be moved even at this stage, and these, 
including those proposed by the Committee that 
reported the Bill, are considered separately. 

After final action on the amendments, the 
Bill is ready for engrossment and the third read
ing . The Presiding officer then puts the question 
upon the passage and the vote is taken viva voce. 
A simple majority is necessary to pass the Bill. 
The original engrossed House Bill, together with 
the engrossed amendments, ifany. is returned to 
the House with a message stating the action taken 
by the Senate. 

On return to the House, it is placed, with 
all the relev.nt papers, on the table of the Speaker 

eto await further action. I f the amendments are __ 
minor these are accepted by the House, and the 
Bill is ready for enrolment for presentation to the 
President. If the amendments are substantial or 
controversial and the House does not agree 
thereto, a member may request for a conference. 
At the conference only matters in disagreement 
are considered. In many instances the result of 
the conference is a compromise. Ifno agreement 
is reached the matter is reported by the conferees 
to their respective Chambers. 
Bill Becomes Law 

A Bill cannot become a law until it has been 
approved in identical terms by both Houses of 
Congress. When the Bill has finally been ap
proved by both Houses it is sent to the President 
for his assent. If he approves the Bill he signs it 
and usually writes" approved" and it becomes 
law. If the President decides to veto it, he returns 
it with a mesSage stating the objections to the 
Chamber in which the Bill originated. If the 
measure is repassed by both the Houses, with 
two-thirds votes in each, it becomes law without 
the signatures of the President. If two-thirds vote 
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is not fo rthcoming the veto stands. If the Presi
dent keeps a Bill for ten days without signing it 
while Congress is in session, it becomes law 
without his signatures. But if Congress adjourns 
within len days and the President does not sign 
the Bill. the Bill is killed. This has been called 
the " pocket veto." 
Committee System Analyzed 

Law-mak ing in the United States is a laby
ri nth , complicated and tortuous process wherein 
Committee, play the key role . It is here that the 
Bills languish and die and the C hairmen of the 
Comm ittees play a strategic role in the process 
of selec ting the Bi lls that the Committees will 
take lip. in shaping the s ize anti jurisdictions of 
the sub-commiuees, Clnd in selecting members 
who may sponsor legislation. In countries with 
parl iamentary system the part whi ch the Com
minces play is secondary. Their purpose is 1O 

give the Bil l a final shape and it COmes to them 
when the Ch3mbcr itst: lf has already approved its 
genera l characte r. Th~ Minister sponsoring the 
Bi ll holds its charge th roughout: it is his child. 
It is just the other way in the U(lited States. 
\Voodrow Wilson appropriately clmracteri sed 
American Gm'em mellt as . 'Govern ment by the 
Standing Committees of COllgress. ' , 

The Comm itlecs arc o f two types in the 
Uni ted States : Standi ng or " Leg islati ve" Com
mittees and Spc .... ' ial C:ollll11 ittces. The House of 
Represent~ t i\(' s has twen-ty-two Standing Com
minces and the ScnCl tc si., tcel1. They are penna
nent Commitlces, each of \vhich watches over a 
part icula r segment of legislative business. The 
nu mber o f Conun itlees though s lightly d i ITe rem, 
the division of responsibili ty among Committees 
is very si mi la r in both I-Iouses_ Each of the Sena
tor is assigned two of the Committees, though 
three even four Comm ittee assignments arc 
someti mes made, whereas one Representati ve, 
with some exceptions, however. gets only one. 
Many Comminees constitute their Sub-Commit
tees, some of\vhich are permanent and are subject 
to little control by the parent Committee. 

A House Committee, a phrase commonly 
referred for a Standing Committee of the House 
of Representatives, consists of ninc to fifty-one 
members, and a Senate Committee usually has 
eight to twenty-six members. All the Standing 
Comm ittees in both the Chambers are bipartisan 
in charac ter and the proportion is fi xed by the 
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Party in majority for the time being. There is a 
tendency to appoint members to Committees in 
the work of which they are interested. It is a forum 
of specialised interests, for example, ex-soldiers 
seek places on the Committee dealing with vet
erans, members from the fann States go to the 
Committee on Agriculture and the industrial 
states of the North and East are represented on 
the Finance Commi ttee . Special or Selt'ct Com
mittees may be created at times to pcrfonn spe
cific tasks. Their members arc appointed by the 
Speaker and are created by a simple resolution. 
The best known Select Committees arc investi 
gating committees. \Vhen the fun ction has been 
ca~ed out the Select Committee automatically 
expIres. In recent years, however, such Commit
tees are seldom appo inted and investigations are 
assigned instead to the relevant Standi ng Com
mittees. 

Special Investigating Committees are 
sometimes set up to gather infomlation on some 
subjects as an aid to law-making, to check on the 
administrat ion of 13\\'s, or to investigate into al· 
Icged undesirable practices or conditions. The 
House of Representati ves frequently votes it self 
into the Committee of the Whole for the purpose 
of expediting business and reachi ng agreements 
on detai led provisions of Bills . When the House 
ll1 l'c ts as a Committee of the Whole, al l its 
members si t as a committee with all appointed 
chairman. 

Joint Committees consisting of an equal 
number of Representati ves and Senators have 
been created by law in a few well ·demarcated 
fi elds, such as, the Joint Committees on Atomic 
Energy, on the Economic Report, on the Library 
of Congress, on Internal Revenue Taxat ion. Con
ference Committees are a special fonn of Joint 
Committee used to iron out differences on Bills 
as p assed by the two Houses. The Speaker ap
POlllts House conferees, and the Vice-President 
those of the Sena te. Nomnally the House appoints 
thrc\! or fivc conferees, but the Senate tends to 
appoint more.22 If the conferees agree on a com
promise they report the result to their respective 
Chambers. Should the House and Senate both 
agree to accept the recommendations of the Con
ference Committee, the Bill is deemed to have 
passed in the form the Conference Committee 
proposed it. If one or both Chambers refuse to 
accept the recommendations of the Conference 

22 . In a recent Congress. Semllors outnumbered Represenl31h'es on one Conrerence Committee by fourteen 10 ri lle and on 
another by Ihirteen 10 fi ve. 
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Committee, the Bill dies or another Conference 
/ Committee meeting may be arranged to resolve 

the difTerencesAn the light of the deliberations 
and sentimenti<expressed by the House and the 
Senate. " . 

The real work. of legislation, which aver
ages 5,000 to 7,000 Bills in a session, is done 
through the Standing Committees. These Com
mittees call out those Bills which they regard 
important and recommend to Congress for en
actment. In fact, most Bills are enacted in the 
form given them in the Committees. Some Bills 
are redrafled de novo in Committee rooms. The 
Standing Committees, therefore, playa vital role 
in the Congressional legislative process. The re
duced number of Standing Committees, 61 prior 
to 1927,47 from 1927 to 1946 and since then 22, 
has resulted in the greater use of sub-committees 
as the work-load of Committee work remained 
the same after 1946.23 

In theory Chairmen of the Committees in 
each House are designated by the Committee on 
Committees of the majority party. But in practice 
each assignment goes to that Member of the 
majority party who has the longest unbroken 
service on the Committee. This seniority rule in 
the appointment of Chairman is a subject of deep 
controversy as it ignores ability and puts pre
mium on continuous service on the Committee 
itself. The American Political Science Associa- . 
tion appointed, in 1945, a Committee on Con
gress and it recommended the abandonment of 
the seniority rule. The Committee suggested two 
alternatives to the prevailing system. First, the 
Chairmen of Standing Committees should be 
selected at the beginning of each Congress by a 
Committee on Committees of the majoriiy party 
on the basis of merit, Of, if seniority remains the 
dominant consideration, then an automatic limit 
of six years be placed on the term of all Chairmen, 
thereby forcing a reasonably regular rotation of 
office. 

The ro le of the Chaimlan ofa Committee 
in the legisla tive process is extremely important , 
He has the power to arrange the meetings of the 
committee; to select its professional staff; to 
appoint the members of the sub-committee; to 
determine the order in which it considers Bills; 
to decide ifpublic hearings on a Bill are desirable; 
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to arrange to have a Bill, favourably reported by 
the committee, brought to the fl oor o f the H<;?use; 
and serve as a manager on the Conference Com
mittee on a particular Bill, should one be neces
sary. "In theory the manner in which a Chairman 
ex.ercises these powers is subject to review and 
even control by the committee as a whole, but it 
is a rare committee that even undertakes to check 
or rebuke its Chairman." It also goes to the credit 
of a Chairman that he does not seek to ride 
roughshod over a majority of his Committee 
members.24 

A significant merit of the Committee sys
tem in the United States is that the Committees 
are well equipped to consider measures referred 
to them. The members of the Committees are 
sufficiently experienced, many members having 
first-hand infomtation on the subject covered by 
a bill. In addition to the clerica l staff, each com
mittee is authorized to appoint not more than four 
professional staff members on a pemlallent ba
sis." The Legislative Council and the Legislative 
Reference Service of the Libr-ary of Congress 
render assistance to the Committees for the suc
cessful and efficient performance of their duties. 
But the vital source of infomla tion is the testi
mony given by Government offi cials, repre
sentatives of organi zed groups, and private citi
zen!(ljlt public hearings. 

In addition to making recommendations on 
legislation, the Standing Committees scrutinize 
administration of laws by the Executive branch 
of Government. The Legislative Reorganization 
Act, 1946, directs each Committee of Congress 
to "exercise continuous watchfulness of the exe
cution by the administrative agenc ies concerned 
of any law, the subject-matter of which is within 
the jurisdiction of such Committee. "26 

FrNANCIAL FUNCTIONS 

The Constitution establ ishes the financial 
supremacy of Congress by specifying that "no 
money shall be drawn from the Treasury but in 
consequence o f appropriation made by law." 
The Constitution also provides that all Bills for 
raising revenue shall originate in the House of 
Representatives. The usage adds to it that the 
appropriation Bills are also initiated there. The 
Senate possesses co-equal powers with the 

• 
23 . The legislative Reorganization Act, 1946, reduced the number orSenate Standing Committees from 33 to I S. But now 

there are 16 whereas in the House there are 22. 
24. Galloway, G. B., TIre Legis/alive Process in Congrl!sr, p. 280 . . , 

'2S , Tbe Appropriation Committee in each House is authorized to appoint such staff as it detennmes to be necessary. 
26, Section 136 of the legislative Reorganization Act, 1946. . ',.,:. . 
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House of Representatives in accepting or reject
ing Financial Bills, but in practice it "functions 
as a Court of Appeals in financial legislation often 
mending defects of such measures scnt over from 
the House. " 

The budgetary powers of Congress are, 
indeed, great as both Congress and the President 
shape national policy-making. It is "a system of 
separated institutions sharing powers. ' -27 How 
Congress shares powers with the Pres ident is 
succinct ly explained by David E. Dell, President 
Kennedy's first Director of the Bureau of the 
Budget. The Budget, he said, is " ............. a major 
means for unifying and sett ing forth an overall 
executive programme ..... tt It "ccflccIs (thc Presi
dent's) judgment of the re lative priority of differ
ent federal activities. Thus; the Pres ident's 
budget necessarily re flects his policy judgments 
and the Congress in acting on the Presiden[' s 
budget necessari ly reviews these policy judg· 
ments as to the re lat ive imporlance of alternati ve 
uses of nat ional resources. 

... .. ,The essentia l idea of the budget proc
ess is to pemlit a sys tematic consideration of our 
Government's programme requirell1cnls in the 
light of available resources; to identi fy marginal 
choices and the judgment factors that bear on 
them; to balance compet ing requirements aga inst 
each othe r; and fina lly, to enable the President 
to dec ide upon priorities and present Incill to the 
Congress in the fo nn of a coheren t work pro
gramme and fin anc ia l plan. "18 

GENERAL APPRAISAL OF CONGRESS 

The Founding Fathers, who dra fted the 
Constitution o f 1787, had great hopes for Con
gress. Congress was conceived as the dominant 
and most powerful of all three branch,,. of gov
ernment. It was given a place of precedence and 
it is the first and the longest Article of the Con
stitution-longer than all other original Articles 
combined. The Constitut ion gives 10 Congress 
control of the laws of the nation, the finances of 
the nati'on, the strength of the anned forces of tile 
countI)'. By implication it possesses unlimited 
investigatory powers. It has the right to .mpeach 
the President, the Vice-President and other offi 
cers of the United States, exercises complete 
supervisory powers over administrative agencies 
and has the choice to select the President and 

27. Neustadt, Richard E., Presidenlial Po .... ers. p. 33. 
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Vice-President if no candidate receives an elec
toral majority. In brief, because of its supervisory 
and appropriation power, Congress has stronger 
ultimate administrative powers than the Presi
dency, and because of its impeachment powers, 
including the impeachment of the judges them
selves, it is a higher Court of justice than any 
other, including the Supreme Court, in the land. 
The powers of Congress, except for cenain ex 
ceptions, are clearly constitutional and detailed 
carefully to cover eighteen different phases of 
nat ional life and emerging therefrom are the Im
plied powers and Resultant powers. Members of 
Congress are the only officials who are exempt 
from arrest while attending sessions, except for 
treason, felony or breach of peace and from libel 
law. 

Its working and achievements disclose that 
Congress stands out as one of the success ful 
Legis latures of the democratic world. It has en
dured for more than two hundred years and has 
never fai led to serve the country loyally. Never
thelc!'s , Congress has from the beginning not 
ful filkd the expectations of the framers of the 
Consti tution . It has sutTered declin ing prestige, 
weakened infl uence, and a more or less chronic 
inability to get its work done, as the Presidency 
has in general grown and as the Supreme Court 
has on the whole held its own. 
Not a Rea lly National Representalive Body 

PrimaI)' among the reasons of its dec lini ng 
pres tige and authority is the fact that Congress is 
not , in very rea l sense, a national representat ive 
body. It is an assemblage of State delegat ions. 
• ' Its historic development, unlike the Presidenc.y, 
has been along generally regional lines; its maj or 
pre·occupation has been the resolution, usually 
by compromise, of conflicting regional interests; 
its ordi nary approach to national legislation has 
been through the avenue of the effect of such 
legislat ion, not on the welfare or the opinion o f 
the nation as a whole, but on the interests and the 
reaction of the area from which the Senators and 
Representatives come and to which they must 
retum.) '2Q Congress, is, as Professor Laski 
pointed out, the legislature of a continent and a 
member of Congress is expected to think in temlS 
of sectional in terests. He must think about the 
effect o f a measure upon the part icular area for 

28 . Statement of David E. Bell, Hearings Before the Sub- committee on National Policy Maclrinuy. as quoted in Polsby's 
Congr, ss alld the Presidency. p. 8] . 

29. Tour1c:IJ OI, A. B ., An Anatomy 0/ American Politics. p. 79. 
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which he sits rather than its effects on the country 
as a whole. This regional attitude of Congress has 
given it 8 position of backwardness, but to the 
advantage of Presidency which Americans re
gard as the pivot of national solidarity. 

At the position of Congress and its mem
bers is the working of tho'·'locality rule." The 
Constitution demands that the Senators and Rep
resen!atives shall be residents of the States they 
represent and convention insists that Repre
sentatives shall, in addition, be residents of the 
congressional district that they wish to represent. 
A member of the House of Representatives is 
constantly aware that every two years he will be 
judged by his constituents and this awareness 
makes him far 'more responsive to his judgment 
of what will please them. The obvious result is 
that every Congressman keeps his ear to the 
ground and sacrifices national for local and sec
tional interests. Locality rule accounts in part of 
the comparative local-mindedness of the Ameri
can Congress. 

A memmber of Parliament in Britain can
not afford to disregard the party whip and go 
against the behest of the party even if the decision 
or the party may be antagonistic to the wishes of 
his constituents. In America, neither the Senator 
nor Ihe Representative can afford to obey the 
party call against the . wishe oLthe_State or a 
district he represents. He knows that if he is 
d.feated it will mean the end of his Congressional 
career. The President or the party can do nothing 
for him, "cannot procure for him a seat outside 
his own bailiwick, can only solace him with a 
job-and cannot always do that." The result is 
that the whims of the local party boss, if his fate 
depends upon his judgment, or that of an impor
tant section of his "home-folks" are more near 
and dearer to him than the national leaders of his 
party. Voters, too, feel that ifthey elect a man he 
should be the local champion. All these factors 
combined together do not make Congress really 
anational representative body and, consequently, 
its authority and prestige are grievously im
paired. 
Separation between Executive and 
Legislature 

The Presidential system of government en
visages a distinct mechanism of government. 
Parliament, in Britain, is only formally a legisla
tive body. Its real business is to endorse the 
decisionsoftheCabinetand make them effective. 
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Parliament may bring about minor amendments 
here and there in the measures be!..ore it, but 
fundamentally legislation is shaped in the White
hall and n.ot in Westminster. With Congress, it is 
just the reverse. Legislation is the main business 
of both the Chambers in the United States. The 
Senate and the House do not act under the instruc
tionsofthe President. They, no doubt, co-operate 
with him, particularly during times of national 
emergencies but Congress is a co-ordinate branch 
of government with the Executive. To put it still 
more explicitly, the Executive and the legisla
ture are co-equal partners in working the govern
mental machinery. There is, however, no cohe
siveness and the party ties which bind the Ex
ecutive and Legislative departments of govern
ment are too flimsy for an integrated policy as 
obtainable in Britain and other countries with a 
parliamentary system of government. To put it 
in the words of Laski, Ihe party ties which bind 
the two wings of government "never bind them 
iotaa unity. I. The interests of Congress are sepa
rable from those of the President. 

From the very beginning of the estab
lishment of the Union, Congress has always em
phasized its independent ex istence and its ind~
pendent will, except only during war, or an emer
gency like that of March 1933, where tlhere had 

~ becnynity of purpose and unity of will. Thh; is 
for two reasons. First, the realisation of the fael 
that administration does not depend for its exist
ence on Congress if it acts on its own way; and? 
seco'ndly, every individual Congressman en
deavours to assert himself and his rights that 
Congress cannot be overshadowed by the Presi
dent. To put alterations and modifications to the 
measures of the President "is to draw attention 
to itself that he is not unqualified master of the 
nation." Sometimes the " very political survival 
of the Congressman, who is, after all, subject to 
renomination and re-election on the local level, 
demands that he break on one or more issues with 
the President of his own party. "30 

The provisions of the Constitution with 
respect to foreign policy are "an invitation to 
struggle" between the President and Congress, 
in the opinion of Professor Edward S . Corwin. 
The invitation lies in the intricate system of 
checks and balimces by which the frarpers of the 
Constitution sought to ensure that neither the 
President nor Congress would totally dominate 
the other. Congress has not always accepted the 

30. Polsby. Nelson E., Congress and th~ Presidency. p. 114. 
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Constitution's invitation to struggle with the 
Pres ident over foreign policy. There had been 
periods when Congress was content to leave the 
matter to the Presidcnt--because of the strong 
personality of a particular Pres ident , because of 
Congcssional indifference, or, most important ly, 
because Congress generally agreed with what the 
Pres ident was doing. The most recent such period 
of relative Executive-Congress peace lasted ap
proxi mate ly 20 years , from World War 11 till 
about the middle of 1960 's . This broad consensus 
between Congress and a succession of Presidents, 
in American public opinion generally was 
cracked by President LyndonJohnson's interven
tion in the Dominican Republic in 1965 and then 
shattered by the deepening U.S . involvement in 
Vietnam beginning the same year. Since that 
wate rshed Congress has become increasingly as
serti ve o f its cons titutiona l rights and preroga
ti ves. Through a vari ety o f legislative devices, it 
has sought and secured a much greater measure 
of de tai led control over Executive branch agen
c ies. The techn ique o f consensus which 
Roosevelt, Tnunan, Eisenhower, John Kenn-edy 
and Lyndon Johnson could hammer out and enlis t 
the aid of key congress ionalleaders and Commit
tee Cha irmen has become a casualty of 1970s. 
. . Neo-Congressiona l government,' 'observes A 1-
cxandcr Ha ig," would not be harmfu l if we had 
a pa rli amentary system . But our Congress is nei 
ther temperamentally no r struc turally adapted to 
di scharge execut ive branch responsibilities, nor 
is its cons titut ion manda ted to do so." He, there
fore, concludes that the eighteenth century con
cept of balance is " as essent ial to our constitution 
as is its emphasis on checks. The machinery of 
government becomes hannonious not in paraly
s is but in balanced action." 

Short-sighted Policy of Congress 
The net result is incoherency and irrespon

s ibili ty. The Executive has no place in Congress 
to coordinate its activities and establish a hyphcn 
between the Executive and Legislative depart
ments of government. Legis lation is every Con
gressman's concern, but it is no one's child. To 
impress upon his const ituents his worth as a 
legis lato r and in order to cater to the local senti~ 
ments and 10 justify the trust reposed in him by 
his electors, every Congressman has a mania to 
rush in a ll kinds of measures. Congress is, accord
ingly, charged o f wilful parochiali sm and neglect 

) I. Ibid .. p. tu2. 
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of national needs. It has, consequently, seldom 
succeeded in fo rmulating and enacting long 
range and last ing polic ies unless they were im
posed upon it by a strong President. 

Polsby maintains that even the "efficient 
minority" of Congressmen. who stand eminent 
in the legislative sphere. detcm1ine the consc~ 
quenees of their behaviour from the point of their 
careers . • 'The quest ions he must continually pose 
to himself arc: How will my behaviour today 
affect my standing in the House tomorrow, the 
nex t day, and in years to come? How may I act 
so to enhance my csteem in the eyes of my col
leagues? How may I lay up the treasures of my 
obli ga ti on and fri endship against my day of need? 
Or, ifhe is o riented to public policy: How may [ 
enhance the future chances of policies I fa
vour .• tJ t Such a state of mind has made Congress 
"the butt of j okes among all the people, the 
subject of despair among the enlightened and the 
instrument ofhopc among the ruth less. " J2 1t has, 
therefore, been correctly observed: • ' I f the law 
is rega rded-as p rope rl y it should be-as 'l.codi
ficati on of the moral judgment of the comnYunity 
as a whole, which in this case is the nation, then , 
Congress has been strangely and unbelievably 
obtruse in determ ining that judgment." 

The Congress, thus, speaks in a confusion 
of tongues and the long decl ine of Congress has 
contributed great ly to the ri se of Presidency. It 
cannot operate successfully without leadership, 
which none but the President can offer. When 
Congress finally gave up its primary responsibil
ity for prepa ring the national Budget in 1921 . it 
had no choice but to call an the President to come 
to its rescue. By abdicating thi s ancient and 
primary fun cti on. it exercised the most short
sighted policy since it gave a tremendous boost 
to the power of the President, not only to control 
his admini stration, but to influence the legislative 
process too. 
Inemcient \Vorking of Congress 

Even a cursory observer of the working of 
Congress would regret the amount oflegislative 
time wasted on relative ly minor issues, and the 
haste, especially in the House in which matters 
of great importance are dealt with. The rules of 
filibuster and the two-thirds votes required for 
ratifying treaties in the Senate are a great hin
drance in the way of the majority and Congress 
carryiog out its purpose. The Rules ofPreeedure 

32. Tourtellot. A. B .. The Anatomy 0/ American Politics. p. 88. 
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followed in both the Houses encourage minori
ties to obstruct its business by making frequent 
points of order and time -·consuming motions, 
introducing irrelevant business, and repeatedly · 
demanding quorum calls. 

. The Congressman is not only a legislator, 
but he is also expected to serve his constituents 
as an "errand-boy" in varied fields divorced 
from legislation. An active Congressman once 
said, "Nevertheless at least half of my time is 
taken up with matters that has nothing to do withe ' 
my legislative duties. Answering letters from my! · 
constituents, trolting around to the Departments " 
doing their errands, trying to represent them in 
one way or another as a broker. a factor, an 
attorney, an agent, an emissary, and whatever you 
will takes up about half the time of the average ' 
Congressman. And I don't have to do it if! don't 
want to. All I have to do is to neglect it ; then I 
get licked at the next election ....... JJSuch kind of 
work seriously interferes with Congressman' s 
real usefulness as a national law-maker. The 
theory of representation. as 'prevailing in the 
United States demands that the representative 
gives his attention, first to his constituents and 
secondly, to national affairs. Local sentiment and 
pressure are, thus, intensified. Though neither 
residence ~ the district nor the elements a f shon 
term of office are present in the Senate, " the 
altitude fostered by the relationship of constitu
ents to their representative, "write Professors 
Swarthout and Bartley, His transferred over to 
the Senator in similar, though diminished, fash
ion." 

The criticism of many members of Con
gress tbemselves, together with those of other 
officers of government and outside commenta
tors, about the adequacy of Congress to meet the 
challenges of the twentieth century, are compiled 
on the Hearings of the Joint Committee on the 
Organization of Congress" which were held from 
March to June 1945, and which culminated in an 
enactment of the Legislative Reorganization Act 
of 1946. The Director of the Bureau of the 
Budget, Harold E. Smith, in his testimony urged 
the Joint Committee to "consider broadly what 
the role of Congress should be in the government 
of the United States." He developed his point as 
follows: "we are familiar with the observation 
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that this is a different sort of world from that 
which existed when the Constitutional Conven
tion devised the framework of our government. 
Vet we still lack a penetrating and practical re
statement of the role of representative assemblies 
in the light of the changed problems with which 
they deal and the nltered conditions under which 
they operate. We are 'up against tbe fact that 
legislative bodies have not changed very much 
but the kinds of problems with which they must 
coPe have changed radically., Vour own talents 
and the keenest minds you can command could 
very well be devoted to rethinking the functions 
of the Congress under . present conditions. A 
sound formulation of the role of the repre
sentaiive body is basic to all the work of your 
committee. Only on such a basis can one develop 
standards by which to judge and develop propos
als for changes in organization, procedure, staff
ing, and other matters. "34 

Influence of Lobby 
A Congressman is further bedevilled by 

the presence in the nationa l capital of numerous 
individuals who press him atevcrytum to support 
or reject given legisla tion. There is no open brib
ery or grall, but the methods employed by the 
'lobbyist ' are frequentl y so subtle that the "un
suspecting legislator is under lobby influence 
before he is.quil,g aware of what has h.appcncd." 
The 'lobbyISts ' 5 are the representattves o f the 
special groups economically or otherwise inter
ested in the legislation before Congress. They are 
called 'lobbyists' because they buttonhole indi
vidual members of Congress in the lobbies and 
elsewhere too. The members succumb to the 
special interest groups. The existence of lobbies 
is a serious problem to Congress, because they 
place on the legislator a burden" from which he 
cannot always disassociate himself. The plead
ings-and threats-of special interest groups are 
constantly in his ears. Even many of the church 
groups of the nation now mantain paid lobbyists 
in the nation's capital." Lobbying, no doubt, is 
good and it frequently performs necessary serv
ices, "but it has outgrown its evil associations 
and more sordid ways" with shocking results on 
the reputation and integrity of Congress as a 
national legislative body. The Federal Regula
tion of Lobbying Act is an important section of , 

33. Also refer to Ferguson and McHenry, The Amen'call Syslem of Govern men I, pp. 281-82. 
34. Organization of Congress, Hearings before the Joint Committee on the Organization of Congress (1945), pp. 670-71. 
35. The term lobby "arose from the use of lobbies, or corridors, in legislative halls as places to meet with and persuade 

legislators to vote a certain way. Thirty years ago there w~re 2.000 10bbiesJand now there are more tban 15,000 of them 
registered at Washington, D. C. spending some two million dollars, to push their real projects. 
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the Legislative Reorganization Act of 1946, 
which aimed to remedy some of the glaring de
fects in the " lobby. " The Lobbying Act requires 
persons! corporations, and organized groups of 
all kinds seeking to influence the passage or 
defeat oflegislation by Congress "10 register,list 
contributions, and file quarterly statements of 
expenditures with the Clerk of the House of 
Representatives." But it is no remedy and does 
not help to elevate the stature of Congress. 
Rigours of the Committee System 

The Committee System is also subjected to 
severe criticism and it centres to a considerable 
degree on the methods used in Committees of 
Investigation. The seniority rule in choosing 
Committee Chaimlcn, sometimes almost dicta~ 
lorial powerofCommittees Chairmen,and broad 
authori ty of the Committees 10 "pigeonhole" 
legislation are matters which are disrurbing and 
they have since long troubled some snldents of 
Congress. "Yct curtailing these powers, without 
generally overhauling the entire congressional 
machine and drastically allering philosophy of 
the members would result in illl impossible vol\) 
urne of work for Congress." As regards purposes 
of Congressional investigations, other reasons 
aside, investigations are often motivated by the 
des'ire of a pol itica l pMty to advance its own 
interests or to embarrass its adversary. In 1920 
and 1930, the Democrati c Party did its best to 
discredit the Republican Party th rough Investiga
tions into the scanda ls of Harding Admin istration 
and the evi ls of bankers and businesslll t.:n. The 
Republican Party took its revenge in 1947-48 and 
1953-54 to expose the shortcomings ofRoosevelt 
and Trum.an administrat ions. Thus instead of giv
ing fair, impartial information to Congress and to 
the public for constructive use, an investigating 
committee usually starts out to prove something 
and hunts the evidence which will support this 
proof and this vicious circle contmues without 
any qualms of conscience. The public can hardly 
expect Congress to function with wisdom under 
the circumstances. 
Judicial Review 

The process of judicial review also de
presses the enthusiasm of tne legis lators. While 
the last word rests with the Supreme Court, the 
legislators \\'hile initiating any legislative meas
ure have 110t only to think that what their con
stituents ~ant, or will stand, but also whether 

36. Brogan. O. W., The Amen'CCln POlilicol System. p. 138. 
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what Congress does decide will be acceptable to 
the Supreme Court in case its validity is chal
lenged. No one can predict what the Supreme 
Court will do, but the apprehension is there. 
"When all legislation," observes Professor Bro
gan, "has to run this kind of gauntlet, the results 
are apt to depress the legislator and his support
ers, to blunt the edge of zeal and hope to rum the 
minds of both parties to more practicable and 
tangible achievements, favours and jobs. ")6 

Unification of Socio-economic Interests 
In the context of the present state of affairs 

in the country there has been the growing unifi 
cation o f the nation's economic and soc ial inter
ests. The sectional economic issues are fast dis
appearing and all sections of the people now 
stand together for their common interests. The 
rejection of Jimmy Carter for the second Presi
dential tenn and even his own South repudiating 
him, except his own State of Georgia and therc, 
too, his own huge margin of 1976 whitt led down 
by almost 20 per cent, clearly indica tes that na
tional politics have now few sectional aspects and 
it is not easy to split the country geographically 
on economic issues. The nation accepted Rea
gan 's economic policy and even the Democrat ic 
Congressmen had supported some~spects of thaI 
policy. SOCIally, too '·the Midwest farmer, the 
Farwest rancher and the Eastern plant manager 
arc becoming unified in their tastes and values: 
their chi ldren no longer go solely to their own 
sectional colleges and universities; their travel 
and vacations are rio longer within sectional lim· 
its." But there is no change in the attitude of 
Senators and the Representatives. "The senior 
Senator from Tennessee is no more concerned 
with or closer to the residents of Oregon that he 
was two or three generations ago. In the halls of 
Congress sectional values, sectional attitude and 
sectional roots remain." 

The result is that the people with their new 
national standards do not look favourably to
wards Congress. They are, indeed, unwilling to 
place great faith in a legislature which, while still 
protecting what local interests remain, frequently 
"by procrastination, indecision or opportunistic 
compromise endangers the nation's interests," 
They look to the President as the embodiment of 
national unity and national solidarity. This really 
is dangerous to the prestige of Congress and a 
grave calise of its weakness. 
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STRENGTHENING THE CONGRESS . 
sion on the' merits of the British cabinet system 
took place before the Joint Committee on the 

Executive-Legislative Coordination Organisation of Congress when that Committee 
It should thus, be obvious that the problem was making plans for the Leglslallve OrganlZ3-

of coordinating the Executive and Legislative tion Act of1946. Walton H. Hamilton of the Yale 
branches has been aggravated by the fact that Law School, expressed his alarm on the pace at 
usage has intensified a separation that the Con- which adoption of the British system was being 
stitution only implied. This happened immedi- advocated and observed that the situation in 
ately after the inauguration of the Constitution which Americans were placed and their nceds 
when the first Congress required the Secretary of had not been correctly analysed. He remarked: 
the Treasury, Alexander Hamilton, to make hi] "The clash of executive and the Congress is 
reports in writing instead of orally, which he was greatly overdone; it presents no more than a 
ready and eager to do. Since then this practic!, minor problem. The character of the Enghsh 
has been rigidly followed with the consequence system is missed; the distinctive- conditions of 
that the Executive is entirely divorced from the American sOCiety, which it would never fit, are 
legislature and as Judge Story described a cen- overlooked; the activities which make up our 
tory ago: "The Executive is compelled to resort. pattern of government are not adequately taken 
to secret and unseen influences, to pnvate tnter:. into account. The life of any political system IS 

views and private arrangements to accomplish function~ imitation, especially where sit1lations 
his own appropriate purpose instead of proposing are unlike, can never spell functions H The con-
and sustaining his own dUlies and measures by a viction that the British cabinet system would not 
bold and manly appeal to the nation in the face meet American needs is widely held and it is 
ofth. representatives." The nation cannot stand believed that the presidential system' 'with all its 
at ease when the Pr<sident and Congress wrangle operational groanings and creakings has afforded 
and deadlock over important issues. The Presi- a different, but equally practical and probably 
dent, being the representative of the nation, the better adopted solution to tHe problem of govem-
generalissimoofadministration, and the people's mental power in the United States. . . 
choice is the leader of the nation. His leadership Even proposals to introduce Executive m-
ean oniy be established and stHbi lized, if there is itiative in legi slation Jno to make adlTlinistrJtion 
proper co-ordination and cooperation between responsive and resptnsiblc within the existing 
the Executive and the Legislative departments. framework of 'government have not been well 
The co-ordination really means strengthening received. Two years after Garfield's recommen
Congress itself and thereby aiming to remove the dation, referred to above, young Woodrow Wil
instinctive and inherent tendency of Congress to son proposed giving "the members of the Cabl-
be anti-Presidential. Three-quarters of a century net seats in Congress with the privilege of the 
ago, James A. Garfield, aner a long service in the initiative in legislation." In 1883, he urged that 
House of Representatives, declared: "It would President Cleveland "now assume the role of 
be far bener for both departments if members of Prime Minister with the Cabinet as the agency of 
the Cabinet were permitted to sit in Congress and co-ordination to accomplish the popular will." 
participate in the depates or measures relating to And when he became President, he .wanted in 
their several departments but, of course without very truth to be a Prime Minister. He stressed his 
a vote. This would tend to secure the ablest men function as the leader of his pal1y, addressed 
for the chief executive offices; it would bring the Congress in person, and promoted and carried out 
policy of the administration into the fullest pub- a programme of notable legislation. When he 
Iicity by giving both parties ample opportunity faced possible defeat on the proposed repeal of 
for criticism and defence." the exemption of American vessels from pay-

There are some students of Congress who mentofPanamaCanaltollshedeclared: " Incase 
have gone so far as to advocate the abolition of of failure of this matter I shall go to the country 
the entire concept of presidential government and after my resignation is tendered." In 1918, he 
the substitution in its stead of the cabinet system appealed to the country for the retutning of a 
of government. If America IS to remake her con- Deinocratic majority to both the Senate and the 
stitution, it will most surely be a parliamentary House of Representatives. "I am your servant." 
system. But this will not happen. Some discus- . '. , 

37. Organization of Congrrss. Hearings lxfore the Joint Committee on the Or~aniUliliOIl ofCongre:ss (1945), pp. 702-03. 
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he said in his appeal to the electorate "and accept 
your judgment without cavil. but my power to 
administer the great trust assigned to me by the 
Constitution would be seriously impaired should 
your judgment be adverse. and must frankly tel l 
you so because so many critical issues dep~nd 
upon your verdict.." The American electorate 
appeared to resent the appeal and a Republican 
Congress was elected although many other fa c
tors doubtlessly contributed to that event. .. Presi· 
den t \Vilson learned evenrually," remark Profes
sors Binkley and Moos, "that such a system docs 
no t conform to American traditions and appar
ently cannot be institutionalised in the American 
setting,"J8 Don K. Price, an authority in the fi eld 
of Public Administration, has remarked,"Per
haps only a psycho-analyst could explain Amer
ica's peculiar nostalgia for the obsolescent insti· 
tut ions of the mother country.'·J9 

Another proposal of Congressional-Ex
ecutive relations has been sugges ted on some
what different and Jess radic.tl lines. It is sug
gested that ex·Presidcnts ce given lifetiml! seat 
in the Senate. But such an arrangement is not 
li!9;ly to cement the relat ions berwcen the occu
pant ofrhe White House and Congress, though it 
would provide to the Senate addit ional knowl
edge of the problems surrounding it which that 
body might not otherwise gain. 

tv1. La Folle ttee Jr. ad\'ocated for the crea· 
tion of a permanent group consisting of impor
tan t Congress ional leaders-Vice- Pres ident , 
Speaker, majority floor Icaders of the two 
Houses, chairmen of major Committees-and 
key Cabinet members who should regula rly mee t 
and plan in outlines the broad basis of national 
policy. Regular meetings between the Congress 
leaders and the executive chiefs would enable 
them to know one another well and. thus build a 
team spirit. "The penalties for excluding Con
gress from the national counci l are high ," says 
Roland Young. "Their exclusion means a con
tinuance of the localism which are so often a 
predominant characteristic of Congressional be
haviour. When Congress feel s ignored it often 
retaliates irrationally. by sulking. by refusing to 
pass needed legislation. and by passing iII-ad
vised legislation. When Congress is nettled, it is 
well to treat her like a desperate woman and walk 
the other way. "4() 

The Government of the United States of Arnerica 

There are cumbersome and awkward meth
ods of obtaining information on administration 
by Congress. For example. Congress may pass 
resolutions of inquiry directed to heads of De
partments. Hearings may be conducted by Con
gress ional Comm ittees and too often these inves
tigation s are no t held jointly by both Houses. 
Departmental information may be obtained by 
personal interviews or by correspondence of 
Congressmen with administrative officials. Re
cent Presidents have held weekly press confer
ences at the White House with leaders of the 
Senate and the House. The substitution of the 
quest ion hour, modelled after the British practice, 
taking the place of the prevailing American prac
ti ces, has been proposed by Representative Ke
fauyer and Se nator Fullbright. According to this 
plan. it is suggested that during the question hour 
in both HOllses, "Cabinet" members and other 
key adm inistrato rs should be present to answer 
to questions put by members. The refoml, it has 
been maintained, wou ld bring administrators and 
Congressmen together thereby removing the ele
ment of indi fferen ce thm now exists. But intro
duction of the questi on hour has been considered 
I:ly many thougili ful men in the Uni ted States as 
a sheer waste of time orthe already overburdened 
Congress. Walton Hamilton observed, in his tes
timony before the l oi nt Committee on the Or
ganization of Congress tha t "we have a device 
here \\ hich is vastly superior to that (question 
hour). and that is the appearance of the adrnin
iSlrati,'e officer before the Congressional Corn
miuee where the matter is a great deal more 
searching than it could ever be before the 
House."-I1 

The outcome is not c lear, though the need 
for co·ordination and harmony between the Ex
ecutive and Legis!ativedepartments is keenly felt 
on all sides, but within the existing system of 
gm·cmmenl. "Congress and the Presidency," 
observes Polsby. "are like two gcars. each whirl
ing at its own ratc of speed. It is not surprising 
that. on coming together. they often clash. Re
markably however. this is not always the case. 
Devices which harmonize their differences are 
present within the system. the effects of party 
loyalty and party leadership within Congress. 
president ial practices of consultation, the careful 
restriction of partisan opposition by both Con-

38. Binkley, W. E., and Moos, President and Congress. p. ]82. 
39. Price, Don, K .. "The Parliamentary and Presidential Systems." Public Administration Revjf!W. Vol. II, p. 317. 
40. Roland Young. This is Congress. p. 257. 
41. Organization of Congress, Hearings before the Joinl Committee on the Organization of Congress (1945 ), p. 705 . 
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Congress: Functions and Powers 

gressional parties, and the readily evoked over
riding patriotism of all participants within the 
system in periods-which now-a-days, regretta
bly, come with some frequency-universally de
fined as crises.' -42 

But this is not sufficient. Congress need be 
strengthened and the legislative-executive rela
tionship urgently requires to be improved. An 
often repeated suggestion is that candidates for 
membership in Congress be pennitted to run for 
election in any constituency which they might 
choose, or in which they might be chosen, with
out regard to residence. If candidates are thus 
freed from the grips of local politics, the persons 
elected would have a national stature and a na
tional outlook towards problems confronting the 
country. The Report of the Joint Committee to 
study the Organization of Congress (1945) called 
for the creation of majority and minority policy 
commillees in each Chamber of Congress, ajoint 
legislative-executive council, restructured com
mittees of the House and the Senate, an increase 
in services and aids to Congress. reduction of 
"petty duties" that take time of CO\'Jlress, and 
more adequate compensation of members. Many 
of the recommendations of this Joi nt Committee 
were enacted into law with the passage of the 
Congress Reoganization Act of 1946. 
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Another identical Joint Committee was 
again appointed in 1966. The Report of this 
Committee advocated few major refonns, but it 
did also·recommend safeguards for majority rule 
and fair procedure in committees, to strengthen 
fiscal control of Congress,to provide added serv
ices by the Library of Congress, to lighten regu
lation oflobbying and sotne realignment of com
minees. A modest refonn Bill was introduced in 
the Senate and it passed therefrom in 1947, but 
the House of Representati ves did not concur. 

Neitherthe 1946 nor 1966 Joint Committee 
proposed any bold solution or challenged the 
sacrosanct seniority rule . • ' If Congress does es
tablish". observe Ferguson and McHenry. "the 
joint committee on congressional operations rec
ommended in the 1966 repon, it will have a 
device for self-criticism and self-improve
ment."43 

During the last four decades, American 
Presidents have acquired increasing supremacy 
not only due to their national leadership but also 
due to their international leadership making 
Congress more and more subordinate and subz
ervient to the wishes of the President, who is now 
the leader of the only super power left in the 
world. 
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CHAPTER VII 

F~~~r~l Judiciary 
. '. ,-" 

-.' . ; I~ 
Need Cor a Federal Judiciary , ,_ 

The Anicles of Confederation made no 
provision for a national Judiciary. Hamilton de
clared this to be the crowning defect of the old 
Ciovermment. for laws. he asserted. were dead 
letter without courts to expound their true mean
ing and define their operations. During the period 
of Confederation all judicial controversies were 
len to the State Couns, and each State having its 
own legal system presented a variety of confli ct
ing decisions which created conditions ofuncer
lainty and innumerable complexi ties. The major 
task of the Founding Fathers was to evol\'e out a 
judicial system which should preserve the integ
rtty of the new government to be established and 
remove the chaotic condit ions which were exist
ing then. They also real ised that under the system 
of gm'cnmcnt they were establishing, disputes 
?elWCen the States would become more frequent 
In I~e fu rurc and an impartial umpire. standing 
outside them all, would be needed to settle the ir 
c.on lro\"Cr~ics . Similarly, there would be ques
lions bearing on the relutions of the United Slates 
with foreign nations on matters covered by trea
ties which could not, even for reasons ofpoliticai 
exped iency, be len to the State couns. Todo them 
so. meant placing the peace and well -being of the 
coun try at the mercy of thirteen conflicting 
authorities. Then. disputes were certain to arise 
as to the meanings of va rio us provisions of the 
new constitution and with regard to the interpre
tation of laws passed by Congress. To leave such 
disputes to the couns of the different States would 
have meant invi tation to chaos, for each State 
court would give different decis ions. one op
posed to the other. 

Finally, the framers of the Constitution 
were planning for a "more perfect union" and 
to ·'estabilshjusticc.' ' If the new constitution and 
the laws and treaties made under it could achieve 
the objects set, it was imperative, they concluded, 
that there should be a distinctive federal coun 
supreme, and independent of the States. ' 

Guided by these reasons, the Constitution
makers made a provision (Article III) in the 

Constitution for the federal judic iary, and while 
doing so they made the judicial power co-ordi
nate with Executive and Legislative powers. It is 
a brief reference and the Constimtion does not 
say much about its structure and organisation. 
AnicJe III merely s lates that judicial power will 
be vested in one Supreme Court and such inferior 
courts as .Congress may from time to time ordain 
and establish. Thus, Congress is g iven authority 
for the proper functioning of the Supreme Coun, 
and to create addi tional courts as and when it 
deemed necessJry and expedient. But in order to 
maintai n the independence and integri ty of the 
j udges of a ll such cou rts, the Consti tution pro· 
vides for penllanence of tenure during good be
haviour and a compensation for their services 
which cannot be diminished during thcircont inu
ance in office. 

In spite of these constitutional provis ions, 
Congress has sri J I the means to contro l the federal 
judiciary. True, Congress cannot abo lish the Su
preme Court, or diminish the salaries of the Jus
uees, or remove ~lI1 y aile of them from offi ce, 
~cept by due process ofirnpcachment. but it can -
make sign ificant changes in so many other ways. 
Congress can by law reduce the number of Jus-
tices by prescribing that on dea th , or resignation 
of any of them them the ,'acant post sha ll be 
abo lished, or accept a plan, as one proposed by 
President Franklin Roosevelt, to appo int new 
Justices up to six to the Supreme Court when 
Just ices after reaching the age of seventy fail to 
resign wi thin s ix months, and thus to increase the 
number 0f Justices and secu;c the right kind ~f 
"appointments." \Vith regard to the inferior 
couns, control by Congress has been real and 
more comprehensive. In 1802 during Jefferson's 
Presidency, it repealed the law of the preceding 
year creati ng sixteen posts of Circuit Judges 
which President Adams had filled, with men 
strong in federalist conviction at the close of his 
tcnn of office. Congress can, also by law, prevent 
certa in classes o f cases from coming before the 
Supreme Court by refusing to provide a system 
of appeals. But on the whole, it can be safely said 
that except in times of crisis the Federal Judiciary 
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Federal Judiciary 

enjoys a high degree of independence from leg
islative interference. 
Appointment and Tenure of Judges 

The Constitution merely stipulates that the 
President and Senate are to appoint Justices of 
the Supreme Court and authorises Congress to 
vest the appointment of such "inferior officers" 
as it thinks proper in the President alone, in the 
court of law, or in the heads of Departments. All 
Justices of the Supreme Court are, thus, nomi
nated by the President and appointed by and with 
advice and consent of the Senate. With regard to 
the inferior courts, it has been settled by uniform 
practice that judges of all lower federal tribunals 
are not " inferiorofficers"and their appointment 
should not, therefore, vest in any other authority 
than the President and the Senate. 
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ofl937, Justices of the SupremeCourl may retire, 
witho~t resigning, after 10 continuous years of 
servJ~~ and upon reaching the age of 70. The 
membership of the Supreme Court has been fixed 
at nine.2No Justice ofthe Supreme Court has been 
removed by impeachment. Samuel Chase is the 
only Supreme Court Justice to have been im
peached, but he was not convicted.' 

FEDERAL JURISDICTION 

Jurisdiction of the Federal Judiciary 

The powers of the Federal Government 
being delegated they are limited. The jurisdiction 
of the federal judiciary, accordingly, extends 
over only those classes of cases as enumerated or 
implied in the Constitution. The State Courts 
have jurisdiction over all others. 

The Constitution does not state what quali- I. Cases under Constitution: Laws and 
fi cations are demanded of Justices of the Su- Treaties 
preme Court, either as to age, citizenship, and Article Three section Two of the Constitu-
legal competence, or as to political views and tion provides :"Thejudicial power of the United 
background. From the time when President State shall extend to all cases, in law and equity 
Washington su~itted to the Senate his fi rst arising under thi s Constitution, the laws of the-' 
list of Supreme Court appointments, the attempt United States , and treaties made, or which shall 
has been made almost invariably to select men of be made under their authority." It means that 
high prestige and outstanding ability. Appoint- only cases of a justiciable character can come 
ments ha\'e been made from time to time, it is before the Federal Courts. It cannot decide ques-
true, "to pay political debts, to show deference Hons executive or legislative in character unless 
to a particular section of the country, or even to such a question involves the interpretation of the 
provide representation fora political party, which Federal Constirution, or a federal law, or a treaty 
would not otherwise be represented." But even in which the United States is a party. Anyone who 
then the calibre of the men selected has been claims that an executive action or legislative Act· 
exceptionally high. It is also true that Democratic encroaches upon his rights guaranteed to him by 
Presidents have appointed Republicans to the the Constitution, laws or treaties of the United 
Bench and Republican Presidents have selected States, he can bring an action against the appro
Democrats. The men appointed to the Supreme priate authority for the restoration of his rights. 
Court are, usually, well advanced in age at the The situation is well summed up in this statement 
time of their appointment.' Since Justices do not of the Supreme Court: "The jurisdiction of the 
readily give up office even with the approach of courts of the United States is properly commen
senility, the membership of the Court has often surate witheveryrightand dutycreated,declared, 
included men past the age when they could cany or necessarily inspired by and under the Consti
the share of their work. tution and laws of the United States. But the right 

One reason for the reluctance of aged Jus- musthe a substantial and not merely an incidental 
tices to resign from the Court is that they hold one in order to warrant its assertion in the Federal 
office during good behaviour and they can be Courts. It must appear on the record ............. that 
removed only by impeachment. There has been the suit is one which does really and substantially 
much criticism of life appointments. By the Act involve a dispute or controversy as to a right 

I. Joseph Siory became a member of the Supreme Court at the age of thirty-two and served from 1811 to 1845. Justices 
James Iredell, Bushrod, Washington and William Johnson were appointed 1x:fore they were forty years old. . 

2. President Reagan appoir»ed Mrs. Sandra Day 0' Connor to serve on the United States Supreme Court and, thus broke 
Blmo~t two centuries afmale exclusivity in the high ranks of the American Judiciary. Anoiherhas been added by George 
Bush. 

3. Chase was impeached in 1804 on charge of partisanship. The charges were not supported by the Senate and he was 
acquiued. He remained on the Sen,ch until his death., 
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which depends on the construction of the Consti
tution or some law or treaty of the United States, 
before jurisdiction can be maintained." '. 

Congress and the President cannot, there: 
fore, ask the Justices of the Supreme Coun to 
express themselves on the constitutionality of a 
proposed legislation. The Court is not an advisory 
body and will not give advisory opinions. It will 
render its decision only as and when a real dispute 
is presented to it for decision. Consequently, 
there must be a party of interest to challenge the 
constitutionality oflaw in toto or in part. Nor has 
Congress powers to assign the Judiciary any 
duties other than judicial. This was definitely 
established in the Hayburn case. Congress in this 
instance had il15tructed Circuit Judges to function 
as pension Commissioners. The Judges individu
ally refused and the Supreme Court upheld their 
action. 
2. Cases Affecting Ambassadors and Others 

In the second place federal jurisdiction 
extends to all ca.ses affecting diplomats accred
ited to the United States. But according to the 
we ll accepted principle oflnternati onal Law dip
lomatic agentsofforeign States are immune from
prosecution in the court of the country to which 
they arc accredited. The provision in the Con
stitution extending federal jurisdiction to a ll 
cases aOecting diplomats is intended to check thell 
State Courts from the infringement of Interna
tional Law. If a diplomatic agent commits an 
offence, his recall may be requested or he may 
be even expelled, but so long as he remains a 
duly accredited diplomat his immunity from legal 
process is guaranteed. 

3. Admiralty Cases 
Admiralty and maritime cases relate to 

American vessels on the high seas or in the 
navigable waters of the United States and they 
embrace all cases arising ITom disputes on ITeight 
charges, wages of the seamen, damages due to 
coll ison and marine insurance. In time of war, it 
covers cases relating to prize vessels captured at 
sea. The reason for giving admiralty jurisdiction 
to Federal Courts was twofold. In the first place, 
admiralty is a distinct branch of jurisprudence 
and it differs in substance and procedure from the 
common law and equity appiied in ordinary 
courts of law. Secondly, foreign commerce is a 
federal subject and the framers of the Constitu
tion thought it best to vest admiralty and maritime 
jurisdiction in the FederaJ Courts. 
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4. Cases Relating to U.S. or States 
The jurisdic tion of the Fed."l Courts ex

tends to all disputes to which United States in one 
of the parties, or when the di spute is between a 
State and a citizen of another State. As originally 
pro\ided in Article Three, Section Two of the 
Constitution, suits could be brought before Fed
eral Courts against a State by citizens of other 
States, or by citizens of fore ign countries. Soon 
after the Constitution went into effect a citizen of 
South Carolina named Chi sholm. sued the State 
of Georgia (1 793) for the recovery ofa debt. The 
Supreme Court entertaincd the suit and ruled that 
such suits could be maintained. 

This decision caused a widespread popular 
indignation as it had been openly asserted, when 
the Constitution was before the States for their 
ratification, that no State could be sued by an 
indi"idual without its own consent. The Govern
ment of Georgia felt that it was derogatory to the 
dignity of a sovereign State. A demand was, 
accordingly, made that the Constitution be suit
ably amended so as to prevent such "suits" in 
furure. As a result of this demand the Eleventh 
Amendment was adopted in 1795, which ex
pressly forbids Federal cou rts to take cognisance 
of any suit brought against a State by a citizen of 
another State, or by cit izens or subjects of any 
foreign State. Such sui ts can only be brougbt in 
the courts of the State concerned aspermined by 
law. If there is no legal authorisation couns can
not entertain such suits. But a State can be sued 
in Federal Courts when the other party is the 
United States, or another State of the Union or a 
foreign State. 

S. Cases between Citizens of Different States 
Finally, the judicial power of the Federal 

eouns extends to all cases between citizens of 
different States, between citizens of the same 
State claiming lands under grants of different 
Slales and between a State, or the citizens thereof, 
and foreign States, citizens or subjects. It means 
that disputes bet\vcen foreigners and citizens of 
the foreign States and between citizens ofdiffer
ent States can be brought before the Federal 
Courts. For purposes of this provision corpora
tion or Company is a citizen of the State in which 
it was incorporated. . 
Exclusive Concurrent Jurisdiction 

Although the cases mentioned ahove may 
come before Federal Courts, the Constitution 
does not insist that Federal Courts must assume 
exclusive jurisdiction in all such cases. The Con-



- l) 

I 

Federal Judiciary 

stitution gives the Federal Courts no exclusive 
jurisdiction whatsoever. Congress is free to dis
tribute jurisdiction over them as 1t pleases and, 
indeed, it may completely divest Federal Courts 
of jurisdiction in some instances. As matters 
stand, Federal Courts have exclusive jurisdiction 
over: (I) all cases involving crimes against laws 
of the United States; (2) all suits for penalties 
brought under laws of the United States, all suits 
under admiralty and mari time jurisdiction, or 
under patent and copyright laws; (3) all bank
ruptcy proceedings; (4) all civil actions in which 
the United States or a State is a party, except 
between a State and its own citizen; and (5) all 
suit; and proceedings brought against ambassa
dors, others possessing diplomati.c immunity, and 
foreign consuls. 

Over practically all other kinds of cases to 
which the federal judicial power extends, Federal 
and State Courts have concurrent jurisdiction. 
That is to say, in all such cases, which of necessity 
are always civil, and involve amounts of S 3,000 
or more, the plaintiffhas the choice to commence 
it in a Federal court or, in the Courts ofa State to 
which he belongs, or in the Courts of a State 
where the defendant resides. The defendant is, 
however, given the privilege of having thc case 
removed to a Federal Court if it has been i~sti
tuted in a state Court provided the request is madc 
before the latter has reached a decision. 

Federal Courts are.deniedjurisdiction over 
cases involving parties with diverse citizenship 
and are foramounts less than $ 3,000. These cases 
must be tried in State Courts, if at all . 
Federal Court Writs 

In the exercise of national judicial power 
granted by the Constitution, the Federal Courts 
have the authority to use the writs of habeas 
corpus. mandamus, injunction and certiorari. 

TYPES OF FEDERAL COURTS 
There are two general types of courts: Con

stitutional and Legislative. 
Constitutional Courts 

Constitutional Courts are established under 
the authority of Article III to exercise the Judicial 
power of the United States. They consist of the 
Supreme Court, Federal Courts of Appeal, and 
District Courts. The Constitution provides only 
for the Supreme Court and empowers Congress 
to ordain and establish the "inferior courts. II The 
establishment of inferior courts is, therefore, not 
mandatory. They have been created and their 
jurisdiction is defined by the statutes of Congress 
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siMting with the Judiciary Act of 1789. The 
Congress can, thus, at will abolish the "inferior 
courts, " but not the Supreme Court. 
Legl;l.tiv. Courts 

Legislative courts are created by Congress 
and their authority is outside of Article. III. They 
do not exercise the judicial powers of the United 
States, but are special courts created to aid the 
administration of laws enacted by Congress in 
pursuance of powers delegated to it or implied in 
such powers. For example, Article I, Section 8 
grants to Congress the power to impose and 
collect "taxes, duties, imposts and excises. " In 
order to decide disputes ' about the valuation of 
goods and subject to import duties, Congress 
established the United States Customs Court, 
composed of nine Judges. Similarly, Congress is 
given power to govern territories and has created 
territorial court systems under that authority. 
Congress can set rules in regard to patents and 
has created the United States Court of Customs 
and Patent Appeals which handles appeals from 
the decisions of the United States Patent Office, 
the Customs Court and Tariff Commission. There 
is also a civilian court of Military Appeals to hear 
appeals from military courts martial. 

All these are courts and they follow ajudi
cial procedure. But they have been created under 
the Congressional power and not under the Judi
cial Article of the Constitution. The difference 
between the Constitutional and Legislative 
Courts, thus, lies in the source of their respective 
authority and the nature of the cases over which 
they have jurisdiction. Article II mentions the 
types of cases and controversies to which the 
federal judicial power extends and these must all 
come before constitutional Courts. Legislative 
Courts, on the other hand, carry into execution 
such powers as those of regulating inter-state 
commerce, spending public finds, laying and 
collecting import duties and governing tern to-
nes. 

Yet another difference may be marked be
tween the two. All Judges in the Constitutional 
Courts are appointed by the President with the 
advice and consent of the Senate and they hold 
office during good behaviour. They can be re
moved from office only by impeachment. Judges 
in Legislative Courts are similarly appointed, but 
almost always they serve for fixed terms and can 
be removed by methods other than impeachment. 

In spite of these differences, the Legisla-
tive Courts are tied into the regular Federal judi: / 
ial machinery. Appeals may be taken from thetr C' ' 

• 
",'ir-L., 
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decisions to specified courts of the regular sys
tem, usually to Federal Coun of Appeals. 

In the District of Columbia, Congress has 
set up a complete system oflocal courts including 
a MuniCipal Court. The District has also a U.S. 
District Coun and a U.S. Court of Appeals. These 
are based panly on Article III and panly on 
Micles I S.s cl. 17, which authorises Congress 
to exercise exclusive jurisdiction over the seat of 
Government of the United States. 

CONSTITUTIONAL COURTS 

Supreme Court 
At the apex is the Supreme Coun and it is 

the creation of the Constitution and specifically 
mentioned in Article lbree, Sec'tion one. It was 
first organised under the Judiciary Act of 1789 
with the Chief Just ice and five associate Justices. 
Its membership has, however. varied and the 
present strength of a Chief Justice and eighl 
assoc iated Justices was fixed in 1869 where it has 
remained ever .!ince. 4 The Court held its first two 
lerms in Wall Street in New York City. Its nexl 
IWO terms were held at Philadelphia and Ihereof
ler it met at Washington. 

Justices of the Supreme Court are ap
pointed by the President wilh Ihe advice and 
consent of the Senate. The Const itution docs not 
prescribe any qualificalions htnce Ihe Presidenl 
may appoint anyone for whom Senatorial confir
malion can be obtained. Terms of Federal Judges 
arc for life or during good behaviour and they arc 
removable by impeachment only. After reaching 
the age of seventy they may retire or resign and 
receive full salary, provided they have served for 
ten years or morc. Or they may retire at sixty· fi ve 
with fifteen years of service, at full pay. Iflhcy 
retire, and not resign, they are slill Federal Judges 
and can be given an assignment.s Their salaries 
are fixed by an Act of Congress, and while Ihey 
can be raised at any time no dimunition can be 
made during the tenure of office of any judge. 

The jurisdiction of the Supreme Court is 
both original and appellate. The original jurisdic
tion, however, is extremcly limited and an aver· 
age of only four or five cases come before Ihe 
coun each yearfororiginal trial. TheConstitution 
opens the coun to such trials when ( I) a foreign 
ambassador, minister or consul, or (2) one oflhe 
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States is a pany. Thisjurisdiction of the Supreme 
Coun is the graat of the Constitution itself and 
the Supreme Coun has decided, in the famous 
Marbury v. Madison that Congress can neither 
increase nor reduce the jurisdiction of the court 
in this respect. Legislative action, however, has 
granted concurrcnt trial power to the District ' 
Couns in some of Ihese cases. Under the present 
Judicial Code the following original cases must 
be brought to the Supreme Coun: (l) cases 
against foreign ambassadors and ministers and 
(2) cases between one of the States and the 
United Slates, a foreign State or another one of 
the States. 

In all olher cases the Supreme Coun has 
appellale jurisdiction both as to law and facts 
"with such exceptions and under such regula
tions as Congress shall make." In accordance 
with this provision, Congress has defined in de
lail Ihe appellate jurisdiction of Ihe Supreme 
Court. At present, cases come to it from State 
Courts, Federal Courts of Appeal and in a few 
instances, Federal District Courts. The expecta
lion is Ihallhe Supreme Coun should nOI de vole 
its time "upon mere senlement oflaw suits in the 
manner of an ordinary law court, but rather upon 
constitutional interpretation and policy. espe
cially in economic and social fields, appeals lack· 
il1g in this higher interest are likely to encounter 
no very wann reception.'-6 

There are, thus, two general sources from 
which cases may reach the Supreme Court on 
appeal: 

(a) Cases from the highest State Courts 
where a federal question is presented, namely, 
when Ihe Slale Coun has held that a federa l law, 
treaty. or executive action violates the Constitu
lion of Ihe United States or has held that the law 
enacled by Ihe Slate or the State action is valid 
under the Constitution and when that finding of 
the Slale Coun is challenged. The power of the 
Supreme Court to review laws is based upon the 
constit'utional provision that the laws made by 
Congress and treaties concluded by the Federal 
Government are supreme law of the land and, 
consequently, supersede the Constitutions and 
laws enacled by the State Legislatures. Some of 
the Coun's greatest decisions have been rendered 
in such cases, where an appeal has been taken to 

4. President Roosevelt made an attempt in 19)7 to have the mcmben;hip of the court vary between nine and fifteen 
depending upon Justices who did not resign at the ase of seventy. The plan did not succeed. 

S. There has been only one instance ora Supreme Court Justice to have been reappointed after an interim of private life. 
Justice Charles Evans Hughes was appointed on May 2. 1910, by Pn:sident Taft. He resigned in 1916 to be Republican 
candidate for Presidency. On February 13. 1930, he was appointed Chief Justice by President Hoover. 

6. Ogg and Ray. Essentials of American Government, p. 35t. 
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it when a State Court has denied a claim based 
upon an alleged federal right. 

(b) Cases from the lower Federal Courts, 
chiefly from the Courts of Appeal. But the cases 
coming to the Supreme Court on this count are 
insignificant, only one in thirty cases, since final 
determination had been vested by law in these 
courts in many ·types of cases between private 
individuals. But when a litigant claims that a 
constitutional right has been denied to him, it is 
a case for the Supreme Court. 

Two special proceedings may, also, be 
noted . The Supreme Court may require a Court 
of Appeal to transmit a case to it, either before or 
after decis ion, when, on a petition of a party to 
the suit, the Court concludes that the case is of 
such significance as to make decision by the 
highest court desirable. A Court of Appeal may 
also take the initiative of certifying to the Su
preme Court questions or propositions of law 
involved in a case that it requires instructions 
from a superior court to enable it to make a proper 
decision. The Supreme Court may, on such a 

\) reference, merely answer the question QT it may 
require that the whole case be submitted to it for 
final decision. 

Cases in ~ 'few instances may go directly 
from a District Court to the Supreme Court. If a 
District Court holds a Fedcral law to be uncon· 
stitutional in a case in which the United States is 
a party 'or in a case between two private parties 
in which th~ United States has been made a 
"party by intervention" direct appeal goes to the 
Supreme Court. The Judiciary Act of 1937 per
mits such direct appeals to the Supreme Court. 
An occasional case also goes up from one of the 
special courts. 

The Supreme Court meets on the second 
Monday in October for a session which generally 
extends through to June. Special session may be 
called by the Chief Justice when the Court is 
adjourned, but the occasion must be of unusual 
urgency and importance.' Six Justices constitute 
a quorum no matter whether the Chief Justice is 
-present or not. When a case has been argued, the 
court holds a conference where the Justices dis
cuss their views and, then, vote. The Chief Justice 
usually states his opinion first and other Justices 
follow him in order of their seniority. The meet· 
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ing culmiruites with a vote conducted by the Chief 
Justice who calls upon his associates in reverse 
order according to the dates of their commission 
and himself voting last. If the Chief Justice be
longs to the majority opinion, he may request one 
of his associates to prepare the opinion of the 
Court, or he may prepare it himself, after which 
it is scrutinised by the Court at a second confer
ence and approved. Any member of the Court 
who disagrees with the majority may file a dis
senting opinion, a right .f~equently taken advan
tage of. The concurrence of at least five of the 
nine Judges is necessary to the validity of a 
decision'and, as a matter offact, many important 
decisions have been rendered by a bare majoriry 
of the Court, that is 5 to 4. 
Federal Courts of Appeal 

Next below the Supreme Court are Federal 
Courts of Appea~ known before 1948 as the 
Circuit CourtS of Appeal, 12 in all, one for each 
ofthe eleven judicial circuits in which the United 
States is divided and an additional one for the 
District of Columbia- created · in'" 948. These 
Courts were created in 1891 to relieve the over· 
burdened Supreme Court of a great deal of its 
appellate jurisdiction by making many decrees 
and judgments of the Circuit Courts final. The 
Chief Justice is assigned by law to the Federal 
Court of Appeal of the District of Columbia. The 
eight associate Justices are distributed by assign· 
ment among the other circuits. Six of them are 
assigned to one district and each of the remaining 
two are assigned to other districts. The require
ment of the origin.1 Judiciary Act that Justices of 
the Supreme Court travel on circuit has been 
repealed and they now only rarely ifever choose 
to do so. A Court of Appeal must have at least 
three Judges, two of whom are necessary for a 
quorum. The number of Judges in each circuit 
varies from three to nine. Appeal Judges are 
appointed by President with the advice and con
sent of the Senate for terms of good behaviour. 

The Federal CQurts of Appeal have essen
tially appellate jurisdiction, that is, they hear and 
determine only cases appealed from the lower 
courts, and their decisions are final in most cases 
except where thd'law provides for a direct review 
by the Supreme Court. This relieves the Supreme 
Court of.1I but the most important cases and 

7. In 1942 the Court was called 10 a special session on July 29 to consider 8 petition for writ of habeas corpus ot-Scven 
German "saboteurs! ' 

8. There is a difference between opinion and decision. An opinion is the statement of the ~asoning by which the Court 
fortifies a decision in a particular case. The dedsion is reached by secret vote of the Justices, and the Chief Justice then 
assigns a Justice the cask of writing the opinion. 
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enables it to dispatch its business more promptly. 
Federal Courts of Appeal also review and enforce 
orders of the Legislative Court, and quasj-judi
cial boards and commissions. The Supreme 
Court may call up from a Federal Court any case 
on a writ of certiorari involving an impor1ant 
constitutional or legal point. 
District Courts 

The lowest grade of Federal Courts is the 
District Court, ninety-four in number. In some 
cases a State constitutes one district in other cases 
a State is divided into two or three districts. 
Districts have from one to twenty-four judges; in 
a few instances one judge serves two or more 
districts. The judges are appointed by the Presi
dent with the approval of the Senate for terms of 
good behaviour. 

Excepting the few cases which originate in 
the Supreme Court, and those of special character 
that commence in the Legislative COUl1S, most 
other cases, civil and criminal, under the laws of 
the United States, start in District Courts. Their 
jurisdiction is original and no case comes to them 
on appeal, although cases begun in State Courts 
are occasionally transferred to them. Ordinarily, 
cases are tried with one judge presiding. Since 
1937, three judges must si t in most cases involv
ing the constitutionalitY"of federal stalUlcs. Ap
peals in such cases may"e taken directly to the 
Supreme Court and it was a part of President 
Roosevelt's proposal to reorganise the Federal 
Courts. Otherwise, appeals as a rule, go first to 
the appropriate Court of Appea\. 

The jurisdiction of the Federal Judiciary 
may thus, be summed up: 

SUPREME COURT 
Original Jurisdiclion: 

I. Action by the United Statcs against a 
State. 

2. Action by a State against a state. 

3. Cases involving ambassadors and other 
public mini sters. 

4. Action by a State agains citizen of an
other State or aliens <Jurisdiction is not 
exclusive). 

Appellate Jurisdiction: 

I. From lower Federal Courts. 

2. From state Courts when a 'federal ques-
tion' is involved. . 

9. Laski, H. 1., American Democracy, p. llO. 
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11 COURTS OF APPEAL 
_,\ppellate Jurisdiction only: 

I . From certain District Courts. 

2. From certain Legislative Courts. 

3. From certain great commissions, such 
as, Securities and Exchange Commis
sion. 

89 DISTRICT COURTS: 
Original Jurisdiction: 

I. Over cases of crimes against the Unitcd 
States. 

2. Over civil actions by the United States 
against an individual. 

3. Over cases involving citizens of differ
ent States. 

4. Over actions by a State against an alien 
or citizen of another State. 

5. Over cases of admiralty and maritime 
jurisdiction. 

6. Over such other cases as Congress may 
~,2!Y-presc ribe. 

~JUDICIAL REVIEW 
Power of Judicial Review 

tThe Supreme Court is the most powerful 
judiciaf agency in the world' Alexi s de Toc
queville, writing in 1848, oblerved : " If I lVere 
asked where I placed the American aristocracy, 
I should reply without hesitation ......... t~at it oc-
cupies the judicial bench and bar .... .. scarcely any 
political question ari£es in the ,United States lhat • 
is no-t resolved sooner or -later in,to a jJJdicial 
qucstion." Exactly a century later Professor 
Harold Laski wrote: "The respect in which the 
Federal Courts, and above all, the Supreme 
Court are held is hardly surpassed by the influ
ence they exert on the life ofthc United States. ". 

(What accounts for this great influence and pres· 
'rige of the Supreme Court is its power to interpret 
the Constitution) Justice Frankfurter put it rather 
bluntly that "the Supreme Court is tne constitu
tion."~en Jus! i~es inte~e C;0nstitution, . 
~hey make polic>: decision,s and thereby have the 
final say o\'er the determination of the socifl and 
economic issues that confront the country! They 
uphold or declare null and void and, conse
quently, of no effect the'acts of Congress or State 
Legislature or Executive ordll"" whith are .in 
conflict with the Constitution~By doing so the 
Supreme Court becomes the guardian of the con
stitutional system of the United States) 
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~ofessor Henry J. Abraham defines the 
tenn "Judicial review" to mean Hthe power of 
any court to hold unconstitutional and h~nce 
unenforceable any law, any official action based 
upon it, and any illegal action by a public official 
that it deems ...... *o be in conflict with the Basic 
}.aw, in the United States and its Constitutio.n.' "0 

qheoretically, any court in the United States can 
declare a law or an executive action unconstit~ 
ti onal, but the Supreme Court is the final arbiter}) 
Actually, however, the Supreme. Court will not 
review every case in which quest~ons of consti· 
tutionality are raised. It has established maxim~ 
or criteria and cases coming$eror~ the Court 
must,fulfil the set criteria, numoering sixteen." 
This . has been done to eliminate the very large 
number bf appeals which otherwise would have 
come before the Court. 

(There is rio direct authority in t~e Consti
tution whicn empowers thi: Supreme Court to 
declare the constitutionality or otherwise of State 
or Federal Acts.ISome writers, however, hold that 
the framers of the Constitution did not intend to 
con(Jr such "po,!,e" at least over Federal Act~, 
upon ·the courts of the United ·Siates and the 
exercise of authority ofh'olding' Federal Acts, or 
orders unconstirutional is · the usurpations of 
power. President Jefferson had unequivocally 
declared thatthe "design of the Fathers" was to 
establish throe independent-departments of Go v' 
emment and fo give the Judiciary the right to 
review the acts orCon ress and the President was 
n of the d rines of the 
.Separation of Powers and limited government 
but it was also!O violation of the intentions of the 
makers of the Constitution. 
• There are others who consider that judicial 
review is Jnberent in the nature of a wrjtteQ. 
ConstjOlljon. There are two IllIIlllna~l1l[ovi£iQJlS 
of the ConstitutiOn jt is maitltained, which;; 
.ind,~atlve of the intentions of jts framers. One is 

10. Abraham, Henry, 1., The Judicial Process. p. 251 . 
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Miele VI: Section 2, which reads, inter alia: 
"This Constitution, and the laws of the United 
~tes which shan be made m purnutnee thereof; 
~and 'all ~eaties made, or which shall be made, 

under the authority of the United States, shall be 
the supreme law of the land; and the Jqd~es in 
every state shall be bound thereby, anything in 
the Constitution or laws of any state to the con
trary notwithstanding." The second provision is 
found in Article III Seelion 2, which says('The 
judicial power shall extend to all cases, in'l.aw 
and Equity, arising under this Constitution:the 
laws of the United States, and treaties made, or 
which shall be made, under this authority.: .. ')b~tli 
t)lese provisions are sufficient to fill ip tKe'gap 
which Ihe Constitution failed to expressly pro: 
vide'for)ne thread of the intent~on of the frame';; 
of the Constitution can be connec~ with what 
Hamilton wrote in the Federalist' he interpre
tation of the laws it he proper d peculiar 
province of the courts Constitution is, in fact, 
and must be, regarde y the judges as a funda
mentallaw. It must, therefore, belon'g to them to 
ascertain ·its meaning, as welt ~ the meaning of 
any particular act proceeding from the legislative 
body\lfthere should happen to be irreconcilable 
variance between the tWo, tliat which has the 
superior oblig'lIion and .valldity o~ght, of course, 
to be preferred; in other words, the Constitution 
ought to be preferred to the statute, the intention 
of the people to the intention of their agents." 11 

Professor Beard remarks that ther~ is good reason 
for thinking that a majority of the prominent 
members of the Philadelphia Convention " took 
a similar view of the federal judicial powers. "1) 

\!n fact, judicial review was already in existence 
In the American States after their break with 
Britain in 1766. Ifit was not exprcssl¥ p'O"ide<l
in the ConstitutIOn, It was because the framers 
beheved the power to be clearly enough implied 
in the language used in Articles m and VI. 

I I . Some of these maxims are : , 
"(I) Before the Court will glance at particular issue-or iHs ute, a definite 'case' or 'controversy' at law or in equity 
between bona fide adversaries under the Constitution mu:;t exist. involving the "protection or enforcement of valuable 
legal rights, or the puni shment, prevention, or redress of wrongs directly concerning the party or parties bringing the 
justiciable suit 
(2) The party or parties bringing suit must have sta'nding. 
(4) Not only must the complainant in federal court cxpressly declare that he is invoking the Constitution of the United 
States, but a specific li ve rather than dead constitutional issue citing the particular provision on which he relies in that 
document must be raised by him; the Court will not entertain generalities. 
(6) The federal question at issue must be substantial rather t~an trivial; it must be the pivotal point of the case; and it 
must be part of the plaintiff'S case rather than a part of his adversary's defencc. " 

t2 . No. LXXVUI. 
13. Beard, C. A., American Government and Politics, p.233. 

, 



'~I\ Justice Marshall made the issue 
clear. at.;ver m~ have been the intention of 
the framers oLthe constitunon....t!le issue was 
finallydecided by Chief Justice Marsh;;tJin Mill3 
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14 summarised as under ;-'-C (I) that the Constitution is a wriuen docu
ment that clearly defines and limits the powers 
o f government; 

(2) that the Constitution is a fundamcntal 
law and is superior to the ordinary law passed by 

in !lie lamous case of Mar6ury v. Madis nand 
si'ncc then judicial revIew liaSlleCQme a part of 
the conm tu I a' in fact . ' - _ comcr- -
stooo.:-Thefa ts..af.the..case • ..bridly stated; we re 
tha ngress had pm.v.ided-in the Judiciary Act 

Congress; . 

~-

a _ 89,-that- re<juests--for wnts pf manda-
mus "~couJd1je matlQapd.granted by the Su
preme=CeiurOnihe nighLof.March 3, 180 I, 
Marbury WftS""3PJ56ililedJuslice of Peace for Ihe 
District o f Columbia by President Adams. whose 
tcnn of office expired before the commission of 
his appointment could be delivered 10 Marbury. 
The new President Jefferson and his Secretary of 
State. Madi son. refused 10 deliver the commis
sion to Marbury who petitioned to the Supreme 
Court for a writ o/mandamus ordering Madison 
to deliver the commission. Marshall , in \vriting 
the opinion of the Court. held that Marbury was 
entit led to his commission and that mandamus 
was a proper remedy in the situation, but the 
Supreme Court had no authori ty to issue the writ. 
The issuance o f such a writ . declared Marshall. 
was in violation of the constitutional provision 
of Article III as it clearly does not include such 
wri ts. TJw Judiciary Act o f 1789. which empow
ered the ~upreme COUll to issue writs enlarged 
the original jurisdict ion of the Supreme Court and 
Congress was devoid of authority to enlarge its 
original jurisdiction. Marshall argued that Jus
tices were bound by oath to support the Consti
tution. and when they found that one of its pro
visions was in conflict with the law they must 
hold the laller repugnant and void. 

The argument ofChjefJIIStjce Mar:dI1 11 , in 
brief, was that the Constjtution is ~hc supreT!:., 
law ofthe land and the Justicesare bound to give 
effect to tl. When ihe Court tS called upon to give 
["free l to a statute passed by Congress which is 
clearly in conflict wilh supreme law of the Con
stitution, it must give preference to the laneT, 
otherwise the declaration of the supremacy of.!bs 
C sti Mion would have no meanm . The impli

Ie ustlce Marshall's ecision may 

(3) that the Act of Congress which is con
trary to and in violation of the fundamenta l law 
is void and cannot bind the courts; and 

(4) that the judicial power conferred by the 
Constitution together with the oalh to uphold 
Constitution." which the Just ices take on the 
assumption of office. require that the courts 
should declare. when they believe. that the Ac~ () 
,of Congress are in violation of the Constitution/ 

Since Marshall's decision in 1803. the 
power of the Supreme Court to declare Acts of 
Congress invalid has been resented, evaded, and 
anacked but never overthrown. The principle of 
judicial review is now firmly embedded in the 
American System o f government and MarbUlY 
case forms Ihe basis of the important authority 
exercised by the Supreme Court. During the first 
e ighty years only in the key case of MarbUlY v. 
Madisoll and subsequently in the Dred Seo/ v. 
Sonford16 a federal law was disallowed. Since 
then more than eighty Acts of Congress. in who le 
or part. have been invalidated. In the rOllr years 
between 1933 and 1937. th irteen federal and 
fifty-three stale Acts were declared null and void. 
Since 1937. no economic measure enacled by 
Congress has been held unconstitut ional and the 
Supreme Court "has displayed a to le rant auitude 
toward economic regulat ions enacted by the 
States. In this area the judicial neutralism advo
cated by Justice Holmes hils become domi
nant. "!' Statistically the incidence o t:.ju4icial 
review on Congressional legislatioQjlas been 
extremely slighl. State laws have been more fre
quently the subject of Supreme Court disallow
ance. 

Since Marshall's time.\ve Supreme Court 
has emphasised repeatedly ihat it is not con
cerned with the policy. wisdom or expedienc~of 
legislation but onlYGith its constitutionality In 
its own words, it 'neither approves nor 0 0-

. . 
14. Judicial orders commanding government officials to perfonn duties required by law. 
IS. Without prescribing any specific form. the Constitution requires (Art. VI). alljudiciaJ as well as executive officers to 

take oath to support the Conslitulior.. The wordings of this oath were fixed by the Act of 1868, 
16. In this case the Supreme Court held that negroes were not citizens ohhe United Stales. Chief Justice Taney rul.ed. slich 

persons were considered as "subordinate and inferior class of beings." 'The Fourteenth Amendment reversed Ihis 
decision. 

17. Saye, Albert B., and olhers., Pn'ncipfes of American Government, p. 403. 

' . 
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demns any legislative policy.llts delicate and 
difficult office is to ascertain a.;d declare whether 
the legislation is in accordance with, or in con
travention of, the provisions of the Constitution; 
and having done that, its duty ends." In another 
case the Court ruled, "Even·should we consider 
the act unwise and unprejud~to both public 
and ~rivatc interests, if it bc.~ within dele
gated power, our obligation is to sustain it.·· 

7Although the final judgment in cases of this 
kind~ made by the Supreme Court of the United 
States, judicial review is a prerogative of all 
courts from the highest to the lowest) Even a 
Justice of the Peace may exercise this1.uthonty 
in proper cases, .althO~ his decision would 
certainly· be appealeg. · hen-a court declares .. 
legtslative Act unconst tional, ii means thai it. 
cannot be enforced a~ its .inconsistency with the 
Constituiion oeprives it of the cha-racter of law.",· 
[lut the courts have no power at theirdisposa) tqJ 
canry out t-heir decrees. it is for the Executive to 
enforce them and it may be possible for an ex
ecutive officer to ignore them and this has actu
ally happe'ij'd in a few cases as, for example, in 
a famous case in connection with which Presi
dent Andrew Jackson wrathfully remarked that 
.. John Marshall has made his decision, now 
Ict him enforce it." Generally, however, "the 
prestige of the doctrine is so great that a pro
nouncement of the Court is accepted as final even 
when the act declared unconstitutional is a popu
lar one." As Bryce expressed it, the Supreme 
Court is " the living voice of the Constitution," 
and, as such, the country obeys, both by inclina
tion and habit. 
Process of Judicial Review Examined 

Those who have critically studied the 
power of judicial review contend that as a result 
of it the Supreme Courtha~ exp'anded iJs authority 
t6 such an extent that it has become a non-elective 
super-legislature. The judges while giving their 
decisions, and in w'hatever legal dress ·such de- -
cisiQlls are c1otQ.ed: are political decisions. Th~ 
judges do not conlin,e themselves to. such legal 
questions as the limits of_Feceral or State juris: 
diction, or 'the canrying out of legal regulations 
which are esst!ntial to make due process oflaw, 
but they discuss the advisability oflegislation, its 
essential justice, and its confonnily to the law of 
reason. The law of reason and essential justice, 
are what the ' tempennents, characteristic atti
tudes, and views of the Justices are: The Justices 

18. Pollock v. FIJnners Loan and Trost Co. 
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have their own political, economic and social 
predilections and to which they very often owe 
their appointments_ The appointments of the 
Judges are customarily, but not exclusively, par
tisan. And in interpreting and applying phrases, . 
like "regulate," "commerce," and "due.proc
ess of law," they hardly can fail to be swayed 
consciously or unconsciously by their social phi
losophies and general outlook on affairs. Be
tween the Civil War and the New Deal, Repub
licans were in White House for all but sixteen 
years. Regardless of party affiliations, most of 
the Presidents and Senators believed in the policy 
of complete laissez faire and looked with suspi
cion any proposal which restricted the right to 
economic freedom regarding it "dangerous, so
cialistic, populistic and anarchic." And these 
were the men who appointed most of the Justices 
of the Supreme Court. With the appointment of 
Melville Fuller as Chief Justice in 1888, a new 
period began in the history of the Supreme Court. 
Between 1888 and 1937, it became "an aristoc
racy of the robe and twisted _the due process 
clause into a moat around all fonns of private 
propenry." It censured and invalidated all kinds 
oflegislation which, in the opinion of the Justices, 
unreasonably interfered with the use of private 
propenry. The Court gave a narrow meaning to 
the inter-Stale commerce and. thus, in many ways 
clipped the powers of Congress. It did not even 
hesitate to veto all attempts by Congress to forbid 
child labour. 

In 1895 the Supreme Court reversed an old 
and well-accepted and hitherto practised prece
dent and made it impossible for the Federal Gov
ernment to levy income-tax. It was a decision of 
live to four Justices and Justice Field made mani
fest the feelings of tbe majority opinion about 
such experiments. He regarded income-tax as a 
sheer assault on capital and contended that "it 
will be but the stepping stone to others, large and 
more sweeping, till our political contests will 
become a war of the poor against the rich, a war: 
constantly growing in intensity and bitterness. I '18 

When the Supreme Court retarded the manifes
tation of public opinion by imposing upon the 
nation its own construction what the social and 
economic order ought to be, it really assumed the 
power of super- legislature but not in its repre
sentative capacity. The popular opinion took. · 
po" 'cal revenge by adopting the Sixteenth 
Amendment in order to reverse this decision. In 
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the "notorious" Atkins case Justice Sutherland, 
speaking for the majority, "defined the role of 
the court," as Brogan says, " in a way that a 
radical critic could hardly have bettered. "19 And 
referring to this case Boudin remarked: "the 
announcement that the court has constituted itself 
in a super-legislature is perhaps plainer than in 
any other case. "'0 Justice Sutherland had un
equivocally asserted that " there are limits to 
power and when these have been passed, it be
comes the plain duty of the Courts in the proper 
exercise of their authority to so declare." Such 
decisions are, indeed, political in nature, and are 
not impressive, impartia l and worthy of any spe
cial respect as the decision of a court should 
generally command. 

It may also be noted that all such decisions 
had come forth with five to four majority and if 
Justice Sutherland is to be relied lIpon that it was 
the plain duty of the COlIl1 S. in propa exercise of 
their authority, to declare invalid any exercise of 
authority which passed beyond Ihe limit, it fol
lows that the four dissenting Justices had always 
been oblivious of thei r plain duty. In the Atkins 
case particularly the minority included the very 
conservative Chief Justice Taft. 

The Supreme Court' s assllmption of power 
as a super- legislature has always been contested 
by a minorit{)o f thc Justices. Justice Oliver Wen
dell Ho lmes (1 902-32), II'ho spcnt well over 
thirty years on the Court , consi stently and cease · 
lessly protested " against his colleagues' habit of 
writing their own econom ic predilections into the 
Constitution." Holmes was a conservative with 
a little faith in social rcfoml in legislation, but he 
never allowed his personal views to become the 
measure of tile constitutional ity oflcgislation and 
he was, accordingly, in di ssent. Louis D. Bran· 
dies too, appointed in 1914, by President Wilson , 
joined with Holmes in protesting aga inst . 'the 
major direction oflhe Supreme Court's opinions 
and exposing the reasons behind the Court's 
"",jority." With the coming in of Harlan Fisk

'stone, in 1923, .. Holmes, Brandies, and Stone 
dissenting" became a fam il iar phrase in the Jaw 
review. 

There is ye t another aspect oflhe problem. 
While interpret ing and applying the spirit and 

19. Brogan, The America" Politicol System, p. 22 . 
20. As cited . in above. 
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language of the Constitution the Justicess also 
decide questions of public policy. When an Act 

"of Congress comes before the Supreme Court, 
the Justice are either accepting or rejecting a 
policy embodied therein. The policy once re
jected by them has no chance of enforcement 
until a differently constituted court at some later 
time takes a ditTerent auin,de. The Supreme 
Court is the least responsive to public opinion, 
If the Constitution is supreme because it is an 
expression ofthe people ' s ideas then those agents 
who most directly represent those ideas have the 
best right to interpret the Constitution. It is, there
fore, pertinently asked why should five men, who 
constitute a majority of the Court, holding omce 
for life and brought to their posts for their strong 
political, social and economic predilections, 
have power to tell Congress and the President, 
e lected by the people, whal they may not do ? 
The undue partiality and excessive depend
ence on legal formula shown by thc Supreme 
Court has seriously retarded progress in the 
Un ited States. 

The claim of Chief Just ice Hughes that 
. 'we are undcra Constitution but theCol1st itulion 
is what the judges say it is" or to express !he same 
what Justice Frankfurter tersely said, " The Su
preme Court is the Constitution" is difficu lt to 
accept so long as some, at 1c3st, of the Justices 
nrc keen politicians by training Gnd are keen 
enough "to yearn for the Presidency even after 
they have becomes Justices of the Supreme 
Court. "21 It is not, indeed, an exaggerat ion to say 
that, at any given time, one or m'o of tile Justices 
are potential candidates for Presidency. It would 
not also be out of place and unimportant to 
mention here that Chief lust ice Taft did not 
"think it compatible with his high office to act 
as a personal adviser to Mr. Coolidge throughout 
his Presidential terms. "22 Chief Juslice Hughes 
and some of his associates, it is alleged, played a 
considerable part in the defeat of President 
Roosevelt's Court plan in Congress. When 
Judges are politicians and become active politi
cians, the prestige of judiciary docs not carry with 
it the esteem which it should carry as an impartial 
cus todian of the Constitution. 

Judicial review assumed a new ~. spec l after 

21. Laski, H. J., The American Presidency, p. 68. Justice: Charles Evans Hughes was appointed on May 2, 19 10 by President 
Taft . He resigned in 191610 be a Republican candidate for Presidency. On February 13. 1930. he was appointed Chief 
Justice by President Hoover. 

22. Ibid. 
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the appointment of Earl Warren as Chief Justice 
in 1954. It is known as "judicial activism." Prior 
to Warren's appointment judicial review had 
only been used to invalidate legislation on the 
ground that it was in conflict with the Constitu
tion; a negative concept indeed. During the tenure 
of Chief Justice Earl Warren's office, judicial 
review had been used positively to create legis
lation. The Court accepted a modem liberal style 
of judicial review-thc discussion of economics, 
the references to political history, the use of the 
sociological treaties, "the absence of appeals to 
precedents as wholly controlling." The rules of 
the Constitution were applied in a Ureflective and 
broad-gauged manner consistent with the inten
tion of the Framers and the needs of public 
policy.· ·2l It was claimed that the judicial process 
during the two decades following Warren's ap
pointment "was being brought to bear in favour 
of a progressive. democratic, libertarian soci
ety. ,," Apart from its "leadership in the black 
revoiUlion, the most significant piece of egalitar
ian refonnist activit ism in which the Warren 
Court engaged wQ its impositio·n "fthe 'one man 
one vote' principle upon representation' I in State 
Lcgi slatures and Congress. The Court threw 
precedents and the "political questions" doc
trine overboard and held by a six to two majority 
in Baker v .. Car ( 1962) that State legislative 
apponionment properly was subjected to judicial 
scrutiny under the equal protection clause, 

There · was an avalanche of criticism di
rected at the Court. The gist of the criticism was 
that the Coun had unwisely fashioned itself"into 
a kind of pennancnt libertarian constitutional 
convention, which sat from day to day intent on 
solving all of the political and social ills of the 
country through a continuous process of judicial 
intervention." The Justices, it was argued, disre
garded precedents and long-standing rules oflaw 
and on occasion even resorted to spurious "law 
office history" in order to endow their decisions 
with a superficial constitutional plausibility. All 
this seriously violated the democratic process in 
that it "imposed" reform without regard to ma
jority will or the normal legislative organs for 
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eiTecting social change. 
. Dissatisfaction with such experiments in 

"venturesome constitutionaiism,"2s as one of 
th~ critics described the Supreme Court deci
sions, was widespread in the entire country and 
by the end of 1969, the legislatures ofthiny-three 
States petitioned Congress to call a constitutional 
convention.'6 Earlier in 1958 the conference of 
the Chief Justices (of the Supreme Couns of the 
50 States) had adopted a resolution calling on the 
United States Supreme·.Court to "depart from 
politics and return to the law. "27 

Warren Burger who succeeded Earl War
ren, had never been accused of being a flaming 
liberal. But the appointment of William H. 
Rehnquist, in succession to Chief Justice Burger, 
evoked widespread criticism. He was criticised, 
at a gruelling Senate hearing to confinn his nomi
nation by President Ronald Reagan, for his ex
treme views on race, the poor, rights for women 
and freedomofspeech. Senator Edward Kennedy 
described Rehnquist as "too extreme to be Chief 
Justice." When Richard Nixon nominated him 
on the Supreme Court in 1971, ·the- rmnonty 
report, med by members of the Senate Judicial 
Committee, declared that Rehnquist had "failed 
to show a demonstrated commitment to funda
mental human rights", that "he was outside the 
mainstream of American thought" and, there
fore, should not be con finned. 

Political historians generally agree that the 
most permanent legacy that a United States Presi
dent leaves to the nation is the appointments he 
makes to the Supreme Court. This is because the 
nine Supreme Court Justices enjoy life-time ten
ure and their interpretation of the Constitution is 
the final word in the United States. There is no 
final appeal. Reagan's appointment ofChiefJus
tice William Rehnquist was the President's phe
nomenal success in changing the ideological 
face of America's judiciary. The ideological tilt 
was expected to be advanced by Justice 
Rehnquist's accession. He was fully conservative 
as President Reagan's most conservative in
stincts. The President's ultimate aim was to pull 
the nine-member Supreme Court away from its 

23. Emette S. Redford, and others. Politics and Government o/the United Slates, p. 519. 
24. Kelly, Alfred H., and Harbison, Winfred A., The America/! Corutilulion: lis Origins and Development, p. 1017. 
25 . Dissenting in the Reapportionment cases of 1964, Justice Stewart observed : "1 am convinced that these decisions mark 

a long step into that unhappy era when a majority of the members of this Court thought by many to have convinced 
themselves and each other that the demands of the Constitution were to be measured not by what it says, but by their 
own notions of wise political theor:y ... What the Court has done ls to convert a particular philosophy into a constitutional 
rule. binding upon each of the 50 Stales .. , ... Lucas v. Colorado (1964). --

26. Congressiosn.al Quarterly, August I. 1969. p. 1572. 
27. Report oflhe Committee on Federal-State Relationships. The Conference of the Chief Justices, August 1958, p. 14. 
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slight liberal inclination. Only a conservative 
could expect to reach the Supreme Court Bench. 
It was a calculated move of President Reagan that 
by the end of his term of office in 1988. at least 
halfofthe Justices should be his nominees." 

Suggestions ror Reform 

The system of judicial rcview has, from 
time to time, been violentl y assa iled and many 
remedies have been suggested . One reform sug
gested is not to permit invalidat ion o f statutes by 
mere majorities of the Court or even by the 
votes.'9 The spectacle o f important Congres
sionallegislation being overthrown by votes of 
five to four docs not add to the prestige o f the 
Supreme Court. In fact. it adds to the scepticism 
of "judicial infallibility." It has. the re fore. been 
proposed that an exercise ofthc' powcrofjudicial 
review should require the concurrence of seven 
of the nine Justices of the Supreme Court . Such 
a kind of refonn, it is con tended, ea n bc accom· 
plished by an Act of Congress. But it is doubtful 
if the Supreme Coun wou ld declare this kind of 
Act val id. Two other proposals have been sug· 
gested. One is to aboli sh the powe r of jlldieial 
review by constituti ona l amendment. But this is 
an impossible task. Thl!re h3s actually been little 
or no demand for abolishing judicia\ review; its 
continuance being nssumed even by various 
schcmee for altering the personnel andjurisdic· 
tion of the eauns. The second is that Congress 
may repass a law sct aside by the Court as it may 
override a Presidential veto. But this, too, would 
require a const itutional amendment. 

The rcmed ies which requi re a constitu
tional ~mendment are not deemed sufficiently 
efficacIOUS, because of the dimculties oruncer
tain results and circuitous methods involved 
therein. It took nearly twenty years for the Six
teenth Amendment to come into effect and, thus 
to undo the work of the Supreme Court . One of 
the most drastic proposals suggests that the Con
stitution be amended to establi sh a "Coun of the 
Union" composed o f the C hief Justices of the 
Supreme Courts of 50 States. wi th power to 
review and reverse decisions of the United States 
Supreme Court when States' rights are involved. 
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But critics oflhis proposal rightly ask:would this 
not lower the prestige of the Supreme Court and 
impair its effectiveness? Is it practicablc to have 
a court composed of tifty members? Would the 
Chief Justices of the Supreme Courts ofthe States 
most of whom are popularly elected. be of high 
quality and capable of taking a detached view? 

During more recent times there have been 
serious proposals afoot to curb the powers of the 
Supreme Coun. When the Court stmck down 
State anti-subversion laws in the 1950s or, in the 
Mirallda case o f 1966. defin ing the rights of 
prisoners undergoing interrogation, dozens of 
Bills came before Congress to restrain it . Most 
of them were intended to keep the so-called 
"moral" or "social" issues-prineipall y abor
tion, school prayer, and school dcsegregat ion
outs ide the scope of uni fy ing federal decision, 
such as , the Supreme COlin would provide. The 
conscrvat ives, who dominated the Senate argued 
that the role of the federa l judic iary had been 
unjustifi ably enlarged and thot the Supreme 
Court was not the sale interpreter or the Consti· 
tution. The legi slative authority towards curbing 
the Supreme Court was chosen because it is 
relat ively quick and easy. None was passed. But 
will the Supreme Court Stand it if Congress 
passed any of such measures? h st ill has the 
power to review legislat ion passed by Congress. 
The Court may not, therefore, be so much \·uner· 
able to attack by a legislati ve measure as conser· 
vatives propose and suppose. 

None of the proposals, referred to abovc, 
has evoked popular enthusiasm, and most Ameri· 
cans continuc to hold the system of judicia l re· 
view a desi rable feat'llre of the governmental 
system as obta i n~ble in ,the United States. "Gen
erally speaking." as Bums and Peltason put it. 
"Americans have ne'ver been wi lling to put full 
trust in the majority. An independent judiciary 
with the power to judicial re\ iew has been the 
major institutional sign oflhi s fear of unchecked 
legislative and popular majorit ics. " 30 But how 
far independent are judges? Enough has been said 
about if, but one more illustration wi ll be relevant 
in this connection. Chief Justice Taft feared 10 

28. President Reagan appoin ted one another Supreme Court Justice, Mrs.. Sanda Day O' Comor who was alsoa conservative. 
The Court's two leading liberals, Justices Will iam Brennan and Thurgood Marshall (the Court's only black) were 80 
and 77. Two moderates, Justices Lewis Powell and Harry Blackmun, wert 78 and 77. Therefore, Iheehances of additional 
va~ncies through d.calh o~ \'ol.unta~ retirement caused by illness or age during the remaining period of Reagan's 
preSidency were weighted 10 his belOg able to leave behind a Supreme Court with al least a solid five-conservative 
majority. 

29. 
30. 

In the event of tie. the decision of the inferior Court is affirmed. 
Bums and Peltason, Government By the People. op. cit" p. 582. 



Federal Judiciary 

resign lest the "radical" Hoover be allowed to 
appoint someone in his place. In 1929 he wrote, 
" I am older and slower and less acute and more 
confused. However, as long as things continue as 
they are, and I am able to answer in my place, I 
must stay on the Court in order to prevent the 
Bulsheviki from getting control. ")1 

But a serious problem that faces the Su
preme Court is the number of cases before the 
Court which have increased manifold during re
cent years. Chief Justice Warren E. Burger, in 
1983 gave the quantum of the case-load that 
already \vas. ln 1953, Chief Justice Earl Warren's 
first year, there were 1,463 filings and in 1981, 
there were 5,311 cases on the docket and if the 
increase continued at the current rate, the Chief 
Justice said, that during his tenure on the Court 
there would be 7,000 to 9,000 cases a year on the 
docket. "No nine people in the world can handle 
that many cases and handle them properly." To 
maintain the quality of justice, he suggested, 
fundamental changes in the United States Judi
c ial System, such as creating a Second Court of 
last resort. In his annuallJport to the American 
Bar Association, the Chief Justice called on Con
gress to create a commission to look into the 
whole problem. So far Congress has done nothing 
in this respect, though the Chief Justice had 
\ 'icwed the problem of mass i\'c and mounting 
case-load as "very serious. "32 

Roosevell Proposals 
President Franklin Roosevelt's battle with 

the Supreme Court is a more recent and "more 
dramatic attempt bya politi,alleaderto influence 
the course of judicial decisions." President 
Hoover len office in March 1933, in the midst of 
the great economic depression. On the same 
date, President Roosevelt entered upon his duties 
promising a "New Deal" and steer the country 
out of the economic chaos. Under his leadership 
Congress passed in quick succession laws of far 
reaching importance in record breaking time. 
Haste was justified by the emergency. . 

By 1935, these measures began to come 
before the Supreme Court. The Supreme Court 
declared five ofthe New Deal Statutes unconsti
rutional during the Court tenn beginning in Oc
tober 1935. In all it invalidated, within three years 
of its battle wi th the President, twelve New Deal 
statutes or its provisions thereof. It is instructive 
to note something about the composition of the 

J I. Ibid .. pp. 183-84. 
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Supreme Court at that stage. Between 1933 to 
1937, the Supreme Court consisted of nine 
judges, all of whom had been appointed before 
1933, and except two, McReynolds and Bran
dies, the rest were appointed by Republican 
Presidents. Their average age was seventy-two 
(in 1937), the highest in the Supreme Court his
tory, and it so happened that four (McReynolds 
Sutherland, Butler and Van Devanter) of the six, 
who were over seventy, were "conservatives" 
while the finh (Hughes) was a "middle of the 
roader" and only the sixth (Brandies) a "lib
eral". On most of the measures which came 
before the Supreme Court the Justices were di
vided into two definite blocs: "conservative" 
and "liberal." 

Early in 1937, when the conflict between 
the President and the Supreme Court was moving 
towards its climax, Roosevelt presented to Con
gress his own programme to reorganise the fed
eral judiciary. The President and the Democratic 
Party had given no indication of such a reorgan
isation during the Presidential election campaign. 
His message to Congress on February 4, 1937, 
embodying his reorganisation proposals had, 
therefore, a dramatic effect. The most significant 
proposal was to gi ve the President the power to 
appoint an additional Justice for each member of 
the Court who had served for ten years and who 
remained on the Bench after reaching the age of 
scventy, provided the maximum number should 
never exceed fineen . The object of the proposal 
was to "rejuvenatc" the Supreme Court and to 
make it more efficient so that it could keep up 
with its work. 

The proposal was defeated in its entirety. 
The only redeeming feature which emerged out 
of it was that Congress permitted Supreme Court 
Justices with ten years of service to retire at 
seventy with full pay. Although it was a political 
defeat for Roosevelt, yet, as it has been observed 
the President "lost his battle but won his war." 
In 1938, Justice Roberts wrote another majority 
opinion, this time holding that the Agricultural 
Adjustment Act of 1938, which also aimed to 
regulate agriculture, was constitutional. It is true 
that by the fall of 1937, the "liberals" were 

·c1early in majority in the Supreme Court and by 
September 1942, only Justi,es Roberts and Stone 

. remained out of the old lot. But even before any 
changes could be made in the personnel of the 

32. News and World R~port. February 14, 1983, published at Washington, D. C. 

- ; 

1 ~J 
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Supreme Court, the Court manifested a change 
of mind by reversing its previous att i tud~ towards 
State Minimum Wage Law for women, by rede
fin ing the Commerce clause as to include 'manu
facruring,' by upholding the Soc ial Securi ty Act 
and the Labour Ra ilway Act. 

The Switching on of Chief Justice Hughes 
and Justice Roberts, who had up to that time voted 
w ith ' conservative' Justices, indicated the truth
fulness of the newly coined political terminol
ogy: .. A switch in time saved the Nine. to Within 
four years most ofthat which Pres ident Roosevelt 
had sought to achieve by his proposal to Iiberalise 
the court had been achieved without changing its 
struchlrc. Since 1936, only two m inor sec tions of 
two Federa l Laws had been declared unconstitu 
tiona l. The Court now interprets the Constitu
tions in the light of the social and economic 
condition preva iling ill the country. It treats the 
Constitut ion as a body of living princ iples and 
consequently has validated J large expansion in 
the authority of the Centre unde r the commerce 
c lause and in a new interpretation of the we lfare 
clause, The resull is the emerging legislation in · 
the context ofa Welfare State. 

Another signi ficant feature of the Supreme 
Court's 'modemization' i!' a substantia l change 
in its regard to precedents. Justices of the old 
~ 
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school had adhered to precedents to the point of 
religious devotion which robbed the Constitution 
of its adaptabil ity to changing conditions. The 
new Court attitude freed constitutional interpre
tation from the restr ict ions of stare decisis. In 
1941 and 1957 the Court reversed its previous 
dec isions in child labour and women's mini
mum wages respecti vely. The new Court attitude 
was best expressed by Justice Reed. He declared 
in Eire Railroad Company v. Tompkins ( 1938), 
•• In this court stare decisis, in statutory construc
tion. is a useful ru le, not an inexorable com
mand." 

But all th is was feared to be reversed by the 
Rehnqui st Court . Central to Rehnquist' s " iew 
was his obl igation to the political activ ism en
compassed by the phrase "The living Constitu
tion," Fi deli ty to the "original intent" of the 
framers is the comerSLO ne of Rehnquist's consti
tutional interpretation . The constitutiona l lan
guage, for him, is not infinitely elastic, 10 be 
shaped to perceived needs of succecd in g genera
tions. His bel ief in the centrality of original intent 
asa search for' 'what the words they(thc framers) 
used meant to them" runs consistently in his 
public pronouncements, pa l1icularly in his judi
cial dec is ions already on r~cord . 

SUGGESTED READINGS 

Bac ker. T. '·qEd. ): The Impuci of Supreme Courl Deci· 
sions. 

Beard, C. A.: The SUPrcIl:L' Caurl and Ihe COtlS:iIUlion. 
Beth. Loren 1'. : Po!ilics. the ConSlII l/tio'l . and the Supreme 

Court. 
Brogan, D. W. : The .. hl1(' I·ic"an Pvlilical System. Part one, 

Chap. II. 

Carr. R.K. : T1le Supl'l!me Court alld the Judicial Re\'iew. 

CONo-'in, E. S. : T ..... ilight of the SlIpl"t'JlU' COlirt . 

Corwin, E.S. : Court Ow!r Con:mtlllion : A Study of theJu. 
dicial R('I"iew as an /nstnll"(!I1( of Popular Govern. 
memo 

Cush man, R.E. : Ten Years of SlIprc'me COllrt ( 1937·47), 
" American Politica l Science Re\" iew."Vo l. XLI I (Feb. 
t948), pp. 42 ·67. 

Curtis, Charles, P. : Lions under the Throne. 

Ferguson. J.H. , and McHenry, D.F. : The American System 
ofGol'Crnmcnt, pp. 63·67 , Ch.'\p. XV 

Frend. P.A . : On Understanding Ihe Supreme Coun. 

1-laines. e.G.: The Role of the Supreme Courl in American 
GOl'Crnmenl and Politics. 

Harris. RJ.: The Judicial PO"''i!r ofthe Ullited States. 

Beard, C. A. : American Governmen t and Politics, pp. 

46.58 Chap. VIII. 

Hynemann,c.S . : The Supreme COllr, on Thai. 

Laski. H. J. : The American Democracy. pp. iJ · 78, 110-16. 
67 t-73. 

Lyt le, C.M. : The Warren Courl and Irs Cri,ics. 

Mason, A.T. : The Sllpreme Court/rom Taft,o Warrf'n. 

Mendelson, Wallace: Capitalism, DemocraC) and 'he Su-
pfT!mf! Courl. 

Miller A.S. : The Supreme Court and American Capitalism. 
Ogg, F.A. and Ray , P.O . : Essentials of American 
Government, pp. 42-46. Chap. XXII. 

Pound, Roscoe: Organization oJfhe Court. 

Roberts, OJ. : The COllrt and fhe COllsfifl.tion. 

Rodell, F. Nine Men: A Political lIisfOry of the 
Supreme Court from 1790 to J 955. 

Schlesinger, T. M. : The Supreme Court. 

Shapiro, M. : Law and Politics ill (he Supreme Court. 

Swisher, c.B. : The Growth of Constitutional Power 
in the United Slares, Chap. IX. 

Warren,CharJes : Congress. the Constitution and the 
Supreme Court. 


