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CHAPTER I

The American Political Tradition

A Nation of Immigrants

Within the span of a hundred years in the
seventeenth and early eighteenth centuries, a tide
of emigration set from Europe to America. The
most impelling single force which induced emi-
grants to leave their European Homelands was
the desire for economic opportunity and England
was the first to seize it. Between 1620 and 1635
economic difficulties of an unprecedented char-
acter had swept England and there was no work
for a multitude of people. Even the best artisans
could earn just a bare living. Bad crops added to
the distress. In addition, England’s expanding
woollen industry demanded an increasing supply
of wool to keep the looms working and the sheep,
raised in their anxiety to make best of the oppor-
tunity, began to encroach upon soil hitherto given
over to tillage.

Simultaneously, religious upheavals
played their part. A radical sect of Puritans,
known as the Separatists had migrated to Holland
during the reign of James I in order to practise
their religion as they wished. Some years later a
part of this group decided to emigrate to the New
World where in 1620 they founded the *‘Pil-
grim’’ colony of New Plymouth. In Britain, too,
immediately after the accession of Charles I to
the throne, Puritans, who had been subjected to
increasing persecutions, followed the Pilgrims to
America and established Massachusetts Bay Col-
ony. But Puritans were not the only colonists
driven by religious motives. Dissatisfaction with
the lot of Quakers led William Penn to undertake
the founding of Pennsylvania. British Catholics,
also, under Cecil Calvert's inspiration founded
Maryland. The pace of emigration accelerated
during the arbitrary and despotic rule of Charles
I. After the triumph of Cromwell many Cava-
liers—**King’s men’’ left Britain in sheer horror

and colonized in Virginia.

In Germany the oppressive policies of vari-
ous petty princes helped to mount high the num-
ber of the emigrants. On the whole, the settlers
who came to America in the first three-quarters
of the seventeenth century, the overwhelming
majority was the British. There was sprinkling of
Dutch, Swedes, and German$ in the middle re-
gion, a few French Hugucnots in South Carolina
and elsewhere, and a scattering of Spaniards,
Italians, and the Portuguese. But they were
hardly ten per cent of the total population. After
1680, however, Britain did not provide any ap-
preciable number of immigrants. A majority of
them had come from Germany, Ireland, Scotland,
Switzerland, and France for varied reasons. For
agonsiderably long time immigration remained
a steady stream and the population which num-
bered to about a quarter of a million in 1769
amounted to more than two and a half million in
1775.

Towards Independence
The immigrants from Britain not only
brought with themn English language, but also
Anglo-Saxon traditions of civil liberty and self-
government reinforced as they were by Magna
Carta, the Bill of Rights and the Habeas Corpus
Act. They transplanted 21l these traditions, in
fact, the whole fabric of the Common Law in their
new homelands. For the most part. the non-Eng-
lishColonies adapted themselves to the traditions
of the original settlers as they adopted the English
language, law, customs and habits. The process
of amalgamation had the obvious result of inter-
mingling the different cultures and thereby pro-
ducing a new culture—a blend of English and
Continental characteristics conditioned by the
environments of the New World.
Before Colonies could be established in
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America, it was necessary to have legal authori-
sation to do so. This was granted by the King of
Britain in Charters, granted in some instances to
trading companies, in others to individuals and
in still others to the colonists. The basis of gov-
ernment in each colony was the supremacy of the
Crown, although there was the lack of controlling
influence on the part of the Gover: ment in Brit-
ain. The colonies were , during the formative
period, free to a large degree to develop as their
inclinations or force of circumstances dictated.
This large degree of self-government exercised
by the colonists resulted *‘in their growing away
~with Britain’* whenever in the years to come the
Government attempted to regulate their conduct.
The colonists had indeed, become with the lapse
of time, increasingly‘‘Americans’’ rather than
““English’’ and this tendency was strongly rein-
forced by the blending of other national groups
and cultures which was simultaneously taking
place. How it operated and the manner in which
it laid the birth of a new nation was vividly
described in 1782 by St. John Crevecouer:
““What then is the American, this ngw man? He
is either an European, or the descendant of an
European, hence that strange mixture of blood,
which you find in no other country.........I could
point out to you to a family whose grandfather
was an Eaglishman, whose wife was Dulch,
whose son married a French woman, and whose
present four sons have now four wives of differ-
ent nations. He is an American, who leaving
behind him all his ancient prejudices and man-
ners, receives new ones from the new mode of
life he has einbraced, the new government he
obeys and the new ranks he holds......... oy

In 1763 at the end of the Seven Years' War
the French were driven from the North American
Continent. New territories came under British
control, and money was needed to administer
them. The British Government had incurred huge
debt fighting the French and it was decided that
the Colonies should bear a part of the expenses
of administration and defence of the Colonies. At
the same time, attempts were made to enforce
the trade laws more rigorously, and to tighten the
control over Colonial affairs. It spread a wave of
decp resentment amongst the Colonies. ‘‘Busi-
nessmen wanting to develop their own industries;
merchants and shippers wishing to trade with
nations other than England; planters believing
they could get better prices from the Dutch and

1. Bums and Peltason, Government by the People, p. 92.
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French than from the English; speculators wish-
ing to buy western land—all these and others
found reason to chafe under the heavier taxes and
harsher restrictions.’"!

But those who resented and protested had
hardly thought of independence. What they ex-
actly wanted was the repeal of the onerous laws
and to leave the Colonists as much alone as
possible. Their protests, however, stirred up
popular feelings and radical men like Sam and
John Adams in Massachusetts and Patrick Henry
and Thomas Jefferson in Virginia seized the op-
portunity and appealed to the emotions of the
colonists in the name of natural rights of men,
and of government resting on the consent of the
governed. They quoted Locke on individual lib-
erty and human rights.

The result was adeliberate disobedience of
the *“‘obnoxious’ laws and orders. The Colonial
Legislatures frequently withheld appropriation
of salaries for officials and soldiers until their
demands were conceded to or their gricvances
redressed. After the accession of George IIT to
the throne in 1760, the British Government de-
cided to deal firmly with the recalcitrant sub-
jects. This caused resentment fanned to revolu-
tionary fervour. All attempts at conciliation
failed and by 1776 the Colonists were faced with
the alternatives of submission or rebellion and
they chose the latter.

The Declaration of Independence

The Declaration of Independence adopted
on July 4, 1776 announced the birth of a new
nation. It declared the Colonies States, cach in-
dependent of the Crown and politically inde-
pendent of others. At the same time, it set forth
a democratic philosophy of r:an’s natural rights,
popular consent as the only just basis for political
obligations, a limited government, and the right
of the people to revolt against tyrannical govern-
ment.

The Revolutionary War dragged on for
about six years with fighting in every Colony.
With Cornwallis’s surrenderon October 19, 1781
the military effort to halt the Revolution was,
however, over. When the news of Americann
victory reached Britain, the House of Commons
voted to end the war, Soon after Lord North's
Government resigned and the new Government
assumed office to conclude peace on the basis of
the Declaration of Independence. The Treaty was
finally signed in 1783. It acknowledged the inde-
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pendence, freedom and sovereignty to the thir-
teen Colonies which became the States.

The Continental Congress which managed
the common affairs of the Colonies during the
early stages of the Revolution met and functioned
without any constitution or fundamental law. It
was created to meet an emergency and was
looked upon merely as a temporary expedient.
But when war appeared imminent and the advan-
tages of union became more manifest, it was
resolved to place the common government on a
firm and permanent basis with larger powers and
definite authority. On June 12, 1776, the day after
a committee was appointed to prepare a decla-
ration of independence, Congress appointed an-
other committee consisting of one member from
each Colony *‘ to prepare and digest the form of
a Confederation to be entered into between these
Colonies.”” In November 1777 an instrument
called the Articles of Confederation was finally
adopted by Congress, which was to go into effect
when ratified by all the States. All States except
Maryland ratified the Articles during the year
1778 and 1779. Maryland, too, ratified them on
March 1, 1781 and on the same date the Articles
went into effect. They constituted the first Con-
stitution of the United States of America.

The Confederation, thus, formed was
styled a *“firm league of friendship,’” under the
name of the United States, and its declared pu
pose was to provide for the common defence o
the States, the securities for their libertie§, and
their natural and general welfare. For *‘the more
convenient management of the general interests
of the United States’ an annual Congress of
delegates, to be chosen by the States, was estab-
lished. No State was to send less than two and

more than seven delegates, and each State was

entitled to only one vote regardless of its size or
other considerations. Unlike the Continental
Congress, the Congress of the Confederation had
definite and express powers to deal with certain
subjects of common concern to declare war and
make peace, to send and receive diplomatic rep-
resentatives; to enter into treaties to coin money;
to regulate trade with the Indians; to borrow
money; to build a navy; to establish a postal
system; to appoint senior officers of the United
States Army (composed of state militants); and a
few other powers of a like character. Approvals

of nine of the thirteen States was required to make

important decisions. ;
The Articles of Confederation, however,
did not give two most important functions to
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Congress, i.e., those of taxation and regulation of
commerce. All that the Congress could do was
to ask the States for funds. The Central govern-
ment, therefore, existed on the doles of the State
Governments. Nor had the Articles made any

. provision for an executive department or for a

national judiciary, with the single exception of a
court of appeal in cases involving captures on the
high seas in time of war.

During the revolutionary period it did not
matter much. But the post-war complications
created insoluble problems. The war had inflated
the currency and it circulated at about one-thou-
sandth of its face value. The sky- high prices had
dislocated the economy of the country and eve-
rybody groaned under the crushing burdcn of the
excessive prices. In the absence of a uniform rate
of exchange the international trade had come to
a standstill. The Central treasury was nearly
empty and the States had become defaulters in
their payments. Creditors were reluctant to lend
and public securities were sold at a fraction of
their face value. The Congress was helpless and
it had no means to remedy the chaos. The condi-
tions were yet more demoralising in the dealings
of the States with each other and the Central
Government. The latter had, according to the
Articles of Confederation, sole control of the
international relations, but anumber of States had
begun their own negotiations with foreign na-
tions. Nine States had organised their inde-
pendent armies and several had little navies of
their own. There was a curious diversity of coins
minted by a dozen foreign nations, and a bewil-
dering variety of State and national paper bills.
Each State regulated its commerce and some
States even discriminated against their neigh-
bours. The result was continuous jealousies, dis-
sensions, and sometimes reprisals and retaliation
between themselves. For purposes of foreign and
inter-State commerce each State was, in sum, a
nation by itself, and the Confederation was sim-
ply a non-entity.

Movement for Revision

The climax was reached when all attempts
to improve the Articles of Confederation had
failed and the States were on the verge of Civil
War. Washington, Hamilton and many other po-
litical leaders, who had laboured to bring together
the States in bonds of Union, were convinced
that the Government of the Confederation must
either be revised or superseded entirely by a new
system. The Congress of the Confederation was
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a government of the States and not of the people.
It was weak because it lacked four things which
every strong national government must possess:
the p'owcr to tax, to borrow, to regulate com-
merce, and to maintain an army for the common
defence. And to have a strong government pos-
sessing all these four powers, the Central Gov-
ernment must really be a govermment of the
people belonging to one single nation. Washing-
ton wrote: *‘I do not conceive that we can exist
long as a natior without our having lodged some-
where a power which will pervade the whole
Union in as energetic a manner as the authority
ofthe State governments extends over the several
States."”

Disputes between Maryland and Virginia
over navigation in the Potomac River led to a
conference of representatives of five at Annapo-
lis in September 1786. Alexander Hamilton, one
of the delegates, convinced his colleagues at the
conference that the subject of trade regulation
was bound up with other essential questions and
it was, accordingly, necessary to call upon all the
States to appoint representatives in order @ **de-
vise such further provisions as shall appear to
them necessary to render the constitution of the
Federa! Government adequate to exigencies of
the Union.”” The Annapolis convention adopted
aresolution for a general convention of delegates
from all the States to meet in Philadelphia in May
1787. The Continental Congress was at first in-
dignant over this bold step, but finally it reluc-
tantly endorsed the idea in February of that year.
All the States except Rhode Island appointed
delegates to participate in the convention.
The Philadelphia Convention

The Philadelphia Convention wasinreality
aconstitutional convention as it was charged with
the purpose of revising the Articles of Confed-
eration. It assembled on the second Monday in
May, 1778 and was composed of fifty-five mem-
bers. It was, in the words of Jefferson, *‘an as-
sembly of demi-gods."” A French Charge, writ-
ing to his government said ; **If all the delegates
named for this Philadelphia Convention are pre-
sent, one will never have seen, even in Europe,
an assembly more respectable for talents, knowl-
edge, disinterestedness and patriotism than those
who will compose it.”” The men who actually

- . guided the destinies of the emerging nation were

- George Washington, James Madison, Alexander
Hamilton, Benjamin, Franklin, Edmund Ran-
dolph, Gouverneur Morris, James Wilson, and
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many other distinguished gentlemen.

The Convention actually met on May 15,
1787, in the Independence Hall and unanimously
selected George Washington as the Chairman of
thie Convention. It was then decided that voting
should be by States, each State having one vote;
that the deliberations of the Convention should
be behind closed doors and kept secret; that a
quorum should be seven States and thatamajority
vote would be competent to ratify all decisions.

Within five days of its meeting the Con-
vention made a momentous decision when it
adopted Edmund Randolph’s resolution : *‘that
a national government ought to be established
consisting of a supreme legislative, executive and
judiciary.”” Thus, as Madison later wrote, the
delegates ‘‘with a manly confidence in their
country’” simply threw the Articles aside and
proceeded ahead with the consideration of a
wholly new form of government. The delegates
recognised that the predominant nced was to
reconcile two different powers——the powerofthe
autonomous States and the power of the central
government, They adopted the principle that the
functions and powers of the national government,
being new, general, and inclusive had to be care-
fully defined and stated, while all other functions
and powers were to be understood as belonging
to the States.’” They recognised, however, the
necessity of giving the national government real
power and, accordingly, accepted the fact that
it be empowered among other things, to coin
money, toregulate commerce, todeclare war, 2nd
make peace.

Atthe end of sixteen weeks of deliberations
and after ironing out many vexing problems, on
September 17, 1787, a brief document incorpo-
rating the organisation of the new government of
the United States was signed ‘‘by unanimous
consent of the States present.”” But a crucial part
of the struggle for a more perfect union was still
ahead. The Convention had decided that the con-
stitution would become operative twhen it had
been approved by Conventions in nine out of the
thirteen States. By the end of 1787 only three had
ratified it. There was a widespread controversy.
Many were alarmed at the powers which the
constitution envisaged to give to the Centre.
These questions brought into existence two par-
ties, the Federalists and the Anti-federalists,
those favouring a strong central government and
those who preferred a loose association of sepa-
rate States. The controversy raged in the press,
legislatures, and the State conventions. Impas-
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sioned arguments poured forth on both sides.
Patriots like Patrick Henry, Richard Henry Lee,
and others opposed the proposed constitution on
the plea that it contained no Bill of Rights and,
consequently, it would prove dangerous to the
liberties of the people.

The Federalists conceded to the demand
of the inclusion of a Bill of Rights as soon as the
new government was organised. This promise,
which was carried out soon after the new govern-
ment came into being by the adoption of the first
ten amendments, enabled the wavering States to
support the constitution. The Constitution was
finally adopted on June 21, 1788.2 The Congress
of the Confederation enacted that the new gov-
ermnment should go into effect on March 4, 1789.
In the meantime Senators and Representatives
were elected as the first members of the new
Congress, and George Washington was chosen
first President of the Union. Thus the old Con-
federation passed away and the new Republic
entered upon its career. ;

Today, the United States of America con-
sists of fifty States including the States of Alaska
and Hawaii. The country covers an area of more
than nine million square kilometers. Hawaii lying
in the Pacific 3,200 kilometers from the main-
land, and Alaska 3,170 kilometers (by the Alas-
kan Highway througl- Canada) to the north-west.
It is a varied land of mountains, plains and pla-
teaus. About two-thirds of the people live in
towns and cities, one-third in rural areas. A pub-
lication of the United States Information Service,
thus, describes the land and the people: **The
United States is a country of great diversity—
vast cities and small villages; roaring factories
and quiet fields, busy streets and small churches
for meditation. Geographically, there is a variety
too—Ilakes and deserts; prairies and mountain
ranges; rocky sea coasts and sunbaked plains.
And at the core of this varied land are the peo-
ple—the most varied of all, for they stem from
countries and social levels throughout the world.
But in spite of many differences, certain tradi-
tions—freedom, equality, individual rights are
common to all and are taught in the home, in the
church, and in the schools.’*?

The Native Americans — A Tragic Story
A tragic chapter of the American political
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tradition is the genocidal violence directed
against the native American people who num-
bered about a million when the white emigrants
set foot on the territory which is today known as
the U.S.A. As distinguished with other native
American cultures and nations such as the Mayas
and Azteks of Mexico and the Incas of Peru, who
had developed advanced civilizations, the North
American Indians had remained sociologically at
a less developed level. These forest dwelling

communities lived partly by the cultivation of
corn and partly by hunting and fishing. As Parkes

points out,‘‘Most of them were relatively peace-
ful, though a few, like the Iroquois in what is now
upstate New York, became highly militant. Their
political organisation was simple and fairly
democratic. The chieftain of an Indian tribe had
limited powers, and important decisions were
made by the tribal council™™.

Fields and hunting areas were held by these
Indian communities in common and were not
divided into private properties. Agriculture was
often managed by the women while the men
engaged in hunting and fighting. The European
settlers learned from them how to grow maize
crops, a number of vegetables, medicinal and
narcotic plants, particularly tobacco. The Euro-
peans began to occupy their common lands,
clearing forests and claiming all such land as their
private properties. This brought them into con-
flict with the Indians. There was continuous
fighting between the two races. The average
European "usually came quickly to the conclu-
sion that the only good Indian was a dead Indian."
That is how the genocidal war against the Indian
people commenced.

Henry Parkes concludes :**For nearly three
hundred years the record of white-Indian rela-
tions in the United States was a tragic story of
misunderstandings, broken agreement, treacher-
ies and massacres, Eventually the white peoples
tock possession of almost the whole country, and
the surviving Indians, reduced to one - fifth of
their original number as a result not only of
warfare but also of the liquor and diseases
brought by the white men, were herded on to
reservations,’’

By 1875 the United States army had broken

the back of Indian resistance and their struggle -

2. North Qarulinn ratiﬁcd‘lh_c Constitution in November 789, and Rhode Island in May 1790, after Congress had threatened
to deprive her of the privilege of trading with the Union, and secession had been threatened by several countries in which

Federalist sentiment was strong.
Facts about the United States (1956), p. 4.

“ o

Ibid; p. 24.

Parkes, Henry Bamford : The United States of America : A History, p.23. ¥
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for freedom and democratic rights. Most of the
Indian communities were forced to settle on de-
sert and semi-desert lands assigned to them. **But
no sooner had the program been completed than
gold was discovered in the Black Hills country
in the South Dakota reservation, and a flood of
white adventures invaded the lands of the Indi-
ans. This led to the most serious Indian conflic,
the serious war of 1876. In additicn to being
driven out of their land, *‘the Plains Indians had
also lost the economic base of their society. For
countless centuries they had acquired food, cloth-
ing, and shelter from the meat and skins of the
buffaloes who had roamed across the Plains in
immense herds totalling perhaps 13,000,000 ani-
mals. But the white men almost exterminated
them within a quarter of a century.”®

There is an important lesson for us to leain
from this ongoing genocide of the heroic [ndian
race, lasting for three centuries, that the Americun
politiczl tradition is rooted in violence and there
is a link between this genocidal violence and
dropping of atomic bambs on two Asian cities of
Hiroshima and Nagasaki as well as America’s
desire 1o retain nuclear weapons, capable ot de-
stroying the whole human race, for eternity.,

Butthereisasilver lining to thistragic saga.
Citizenship was ultimately granted o all Indians
by the American Government in 1924, Some of
the Indians became educated and toa lag',c degrec
assimilated into white civilization. Their popula-
tion, which was reduced to 200,000, by now, has
started increasing slowly. They are now re-
searching their ethnic cultural roots and may
ultimately enrich the mult-ethnic character of
America's political democracy by their free and
equal participation. After all, it is their country
which was usurped by the European emigrants
and aggressors and the indigenous inhabitants
fully deserve a share in the fruits of modem
Amencan development and enjoyment of demo-
cratic rights.
The Institution of Slavery

Another negative feature of the American
pelitical tradition has been the institutionalised
oppression and exploitation of the Afro-Ameri-
can people who were brought from Africa by the
British and other European slave traders and sold
into slavery tothe planter aristocracy of the south-
ern United States. First, they had employed poor
whites as servants on contract basis to till their

6. [lbid.p. 424
7. Ibid:p. 32
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fields but soon found out that a permanent labour
force in the form of Negro slaves imported from
West Africa was much more profitable. The first
cargo of Negro slaves reached Virginia from
Africa in 1619 and in the early vears of the 18th
century the black slaves almost completely re-
placed the white servants, According to Henry
Paikes, "English slave-traders and American
planters were led by economic interest to fasten
upcn American society an institution which was
to cause irreparable harm for many generations
to come ... a plantation-owning aristocracy was
slowly emerging .. In accordance with the Eng-
lish feudal tradition, it was generally assumed ..
that wealthy landowners were entitled to exercise
leadership and become a ruling class ... the aver-
age small farmer accepted upper-class rule as
being in accord with the laws of God and na-
ture,""?

Thus it is not true to argue that America
had no feudalist tradition. Slavery, as an institu-
Lon. wits even more oppressive and exploitative
than medieval serfdom. The total slave popula-
tion incressad from nearly §00,000 to 4, 000, 000
i 1860. Most of them worked as farm labourers
on the cotten plantations of rich landowners who
sold their produce to British traders. Modern
slavery. in its origin «nd usage was, therefore, an
instrument of rising <apitalism. In this respect, it
can be distinguished both from Greco-Roman
simery and medieval European feudalism. De-
spite its profitability for the plantation landlord,
the rising Northern bourgeoisie was opposed to
it as these capitalists wanted the emancipated
slaves of the South to come to the North and werk
in their factories as wage-workers.

Abraham Lincoln proclaimed the libera-
tion of the slaves from January, 1863. But the
social and political implications of this supposed
emancipation were negligible. Direct disfran-
chisement of the Negroes was prohibited by the
Fifteenth Amendment. But the same result could
be obtained through indirect methods such as poll
tax or literary tests which were fraudulently used
ven to disfranchise Negro graduates. Intimida-
tion was another device to keep the blacks away
from politics and voting. The black people gradu-
ally migrated to the Northern cities and practi-
cally almost to all other states in search of jobs
and were concentrated in the urban ghettos an
slums. They were continuous victims of discrimi-
natory racial laws and economic exploitation.
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By long-established traditions, the Negro
people were considered inferior to the whites, in
sharp contradiction to proclaimed American ide-
als of liberty and equality. In the middle decades
of the twentieth century these traditions were
increasingly under attack. In the 1950’s and
1960’s there was a sharp increase in Negro mili-
tancy. The Supreme Court and Federal Admini-
stration had propounded new definitions of Ne-
grorights but so far they had little concrete effect
in improving social and economic conditions of
the Negro masses. In the earlier phases of the
movement, it was led by a moderate Negro priest,
the Reverend Martin Luther King who believed
in non-violent resistance to discrimination. The
white racists resorted to violence killing many
activists of the movement and thus wanted to
intimidate all other agitators into submission. A
civil rights march of 200,000 participants per-
suaded Coneress to pass its most effective and
comprehensive measure for Negro rights in July
1964.

This legislation, however, did not change
the basic grievance of the Negro people which
was simply economic misery. By mid-@xties a
new group of young militants had largely taken
control of all Negro organisations. Their favour-
ite slogan was ‘‘Black Power.”” Starting in the
summer of 1965, the mass poverty of the slum
population produced a frightening series of vio-
lent explosions in several American cities. Riot-
ing became widespread killing and injuring thou-
sands and destroying properties on a huge scale.
The police retaliated with brutal violence and
shootings, thereby demonstrating to the Negroes
the government’s hostility to the cause of Black
liberation. In April, 1968, Martin Luther King,
the apostle of non-violence, was martyred and his
assassination sparked renewed ghetto riots. The
Negro freedom-fighters were crushed by greater
state violence but the outcome of the struggle was
the recognition by the ruling elites that greater
participation will have to be allowed to the Black
people in running the American political system
in future and their living conditions will have to
show a marked improvement both in social and
economic spheres.

Growth of Pluralist Democracy

American society, according to S.E. Finer,
““is highly pluralistic, where a myriad freely-
formed associations co-exist, of all types and

8. S.E. Finer, Comparative Government, p. 196
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traditions.” U.S. society “contains alarge number
of sub-cultures™ based on ethnic origin, religion
or region while government is founded upon,
dependent upon and accountable to the organised
public opinion in society, the social structure is
relatively much more fragmented, unstable and
inherent. It would be wrong to say that American
society is open-ended. Yet there may be some
truth in arguing that, unlike Europe, it does not
have a traditional aristocracy, a sort of ruling
elite, that dominates high positions cf the state.
At the other end of the scale, the American
working class does not have a party of its own,
on the European pattern, which can fight its class
battles against the dominant class in American
society.

There was indeed a landlord class before
the war of Independence in 1776, which sided
with thesBritish Crown, so it was as much a civil
war in thirteen colonies as a war of liberation
against British rule. After the defeat of the Brit-
ish, the estates of the Loyalist landcwners were
confiscated. This was the first great blow at the
landed aristocracy. The second occurred when
the planters” aristocracy was destroyed in 1865
as a result of the defeat of the Southern confed-
eracy in the Civii War. In the absence of a he-
reditary ruling class based on landed property,
America has lacked any kind of permanent ruling
elite in the European sense. However, the growth
of capitalist industry gradually created a new
upper class in American scciety based on the
possession of wealth.

However, it is difficult to agree with S.E,
Finer when ‘he says: ‘‘“Whereas the cne great
cleavage that still persists in Britain is the hori-
zontal one between capital and labour, this is not
only greatly attenuated in the United States, but
is simply one amongst a great number of other
cleavages, which are very different in kind'’®
While the social structures of all advanced capi-
talist countries in Europe and North Americamay
not be exactly identical, the cleavage between
capital and labour is their most characteristic
feature everywhere. So pluralistdemocracy there
functions within the constraints of a system that
recognises the ascendency, even supremacy, of
a power elite, to use a phrase popularized by C.
Wright Mills in the context of the American
society after the second world war.

In the United states, citizens enjoy univer-
sal franchise, free and regular elections, repre-
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sentative institutions and fundamental rights.
Both individuals and groups take full advantage
of these rights, under effective protection of laws,
and independent judiciary and a free political
culture. As a result, no U.S. government can fail
10 respond to the desires and demands of com-
peting interests, whether related to labour or
capital, which are both treated supposedly on an
equal footing. A leading theorist of this demo-
cratic-pluralist view argues that in this political
systern’" all the active and legitimate groups in
the population can make themselves heard at
some crucial stage in the process of decision.”"?
Other pluralist writers "suggest that there are a
number of loci for arriving at political decisions,
that business men, trade unions, politicians, con-
sumers, farmers, voters and many other aggre-
gates all have an impact on policy outcomes, that
none of these aggregates is homogeneous for all
purposes; that each of them is highly influential
over some scopes but weak over many others;
and that the powerto reject undesired alternatives
is more common than the power to dominate over
outcomes directly.”' 10

Another writer, who himself disagrees with
the plunst interpretation of the American polity,
summarises it as follows in relation to the United
States : “*Congress is seen as the focal point for
ihe pressures which are exerted by interest grogps
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throughout the nation, either by way of the two
great parties or directly through lobbies. The laws
issuing from the government are shaped by the
manifold forces brought to bear upon the legis-
lature. Ideally, Congress merely reflects these
forces, combining them... into a single social
decision. As the strength and direction of private
interests alters, there is a corresponding alteration
in the composition and activity of the great inter-
est groups — labour, big business, agriculture.
Slowly, the great weatherman of government
swings about to meet the shifting winds of opin-
ion,”"!!

There are elites in different social, eco-
nomic, political, administrative, professional and
other spheres. But they lack cohesion to consti-
tute what C. Wright Mills called a ‘power elite’.
Elite pluralism is a guara..tee that power in soci-
ety will be diffused and not concentrated in a
dominant class.

Harold I. Laski contested the Pluralist ‘de-
mocracy’ thesis in his monumental work entitled
The American Democracy. Ralph Miliband crit-
icised its assumptions in The State in Capitalist
Society. Both have argued that in the ultimate
analysis, capital dominates labour in the Ameri-
can political system. Business groups, rather than
trade unions, finance and control political parties
as well as state institutions.
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CHAPTER II

Essentials of the American Constitution

Constitution as a Document

The Constitution that emerged from the
Philadelphia Convention was a model of drafts-
manship, of linguistic elegance, of brevity, and
of apparent clarity. It could not be otherwise, for
it was designed to bring unity into the diversity
of the new nation. Its provisions were built
around several fundamental principles enshrined
in the Declaration of Independence and upon
these principles the American governmental sys-
tem has since operated. So enduring and inspiring
are these principles that the Constitution has, for
more than two centuries now withstood the on-
slaughts of time and has served the country in
war and peéace, in calm and crisis, without fun-
damental change; 73 of the original 84 clauses of
the Constitution stand exactly as they came from
the fluent pen of Gouverneur Morris. The people
of the United States have so much abiding faith
in the sagacity, moderation, and *‘sense of the
possible’” shown by the makers of the Constitu-
tion that the original document is virtually wor-
shipped. Until 1952, it was kept, along with the
Declaration of Independence, in an illuminated
shrine in the Library of Congress. Both these
documents are now housed in the National Ar-
chives building in “‘a stronghold believed ade-
quate to protect not only against the moth, the
rust, the thieves but the atom bomb.’*! The words
of Max Lerner are typical of the feelings of every
American for their Constitution and its makers.
He writes: “*Here was the document into which
the Founding Fathers had poured their wisdom
as into a vessel; the Fathers themselves grew ever
larger in stature as they receded from view; the
era in which they lived and fought became a
Golden Age. In that Age there had been a fresh
dawn of the world, and its men were giants
against the sky; what they had fought for was
abstracted from its living context and became a
set of ‘principles’ eternally true and universally
applicable.”?

The Constitution of the United States is the

oldest written Constitution in existence and the
shortest of the Constitution of any other nation,
except the Chinese. It contains only 4,000 words,
occupying ten or twelve pages in print which can
be read in halfan hour. Never was it in the minds
of the Fathers of the Constitution to work out in
all details a complete and final scheme of gov-
ernment for the generations to come, They sought
merely a starting point and provided a skeleton
to be clothed with flesh by customs, exigencies,
national emergencies, economic development,
and various other factors affecting the welfare
of the nation. The Constitution is, thus, a living
document; growing, developing and expanding,
and it will continue to grow while the nation
endures.

Gladstone called the Constitution of the
United States, “‘the most wonderful york ever
struck off ata given time by the brain and purpose
of man.”” But actually its roots go deep, into the
past. Some of its provisions are traceable to the
Magna Carta and for other its authors drew ideas
from the writings of John Locke, Montesquieu
and Blackstone. Some basic conceptshad aneven
more ancient origin, as the doctrine of consent.
Following are the fundamental principles and
distinctive features of the Constitution,

ESSENTIAL FEATURES

Popular Sovereignty

A prime feature of the Constitution is that
it gives recognition to the principle of popular
sovereignty. The right of the people to ordain,
abolish and alter their own institutions of govern-
ment was asserted in the Declaration of Inde-
pendence. This inalienable right of the people
received constitutional sanctity and the Preamble
declares that ‘‘we the people of the United
States......do ordain and establish this Constitu-
tion for the United States of America.”” The
Constitution also provides the methods by which
it may be altered or abolished and to institute new
form and organs of government which are most

1. Brogan, D. W., An Introduction to American Politics, p. 2 f. n.

2. Ideas for the Ice Age, pp. 241-42,
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likely to guarantee the safety and welfare of the
people. It means that the voice of the people is
supreme in all matters of political determination
in the United States and they 1cign, said de
Tocqueville, ‘‘as Deity does in the Universe.”

The doctrine of popular sovereignty attrib-
utes ultimate sovereignty to the people and con-
sequently substitutes constitutional system of
government for arbitrary and despotic authority
ofany kind. When it is recognised that the people
are the safest depository of supreme power and
that the will of the people 1s a better guarantee
of wise, efficient, and moderate government, it
really means respect for human rights, and in the
language of Abraham Lincoln, a government of
the people, by the people and for the pec-
ple.**The American system,"” Janles Madison
said, ‘‘is based on that honourable determination
which animates every votary of freedom to rest
our political experiments on the capacity of man-
kind for seif-government.”” Since the incorpora-
tian of the doctrine of popular sovereignty in the
American Constitution, **it has,"" as Bryce said,
“*become the basis and watchword of democ-
racy."”’

On the concept of popular sovereignty is
erected another pillar of democracy. The Pream-
ble states the great objects which the Constitution
and the Government establishgd by it are ex-
pected to promote: national unity, justice, peace
at home and abroad, liberty and the general wel-
fare. The early State loyalties were strong and
loyalties to the States are still strong, but there is
the triumph of the nation and unmatching pros-
perity of the people built on the bastions of
democratic ideals which disdain privileges of all
kind. The Preamble, in fact, echoes the immortz!
saying of Thomas Jefferson :

The God who gave us life gave usliberty
at the same time.
Error of opinion may be tolerated where

reason is left to combat it. -
The earth belongs always to the living

cneration. )
othing is unchangeable but the inher-

ent and alienable rights of man.
Limited Government
A natural corollary of the doctrine of popu-
lar sovereignty is the concept of a limited gov-
ernment, possessing only such powers as have
been conferred upon it. The Constitution-makers
had, indeed, a horror of unlimited power. While

3. Bums and Peltason, Government by the People, p. 92.
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assuming that the people were sovereign, the
organisation and powers of their governments

- were set forth in written documents. After care-

fully stating what powers they wished the Fed-
eral Government to exercise, they left all residual
powers to the States composing the Union. Next,
they scparated the three branches of government,
Executive, Legislative ar.d Judiciary, and made
them to operate with elaborate checks and bal-
ances. The Constitution also imposed certain
positive restraints on all public authorities in the
country, high and low, by setting limits and
bourds to the actions they might take and the
manner in which they exercise their powers.
These limitations are designed to protect the
person, property and civil liberties of the individ-
ual against arbitrary encroachment by govern-
ment officials. In some matters the individual is
protected against the Central Government, in
others against State and Local governments, and
in still others against all governments, Central,
State and Local. The Fifth and Fourteenth
Amendments together forbid Congress and State
Legislatures to deprive any person oflife, liberty,
or property without due process of law. In a strict
sense every line in the Constitution is a vindica-
tion of the sovereign rights of the people and a
[umitation on Government. *‘In framing a gov-
cririent which is to be administered by men over
men,”” wrote Madison, ‘‘the great difficulty lies
in this: You must first enable the government to
control the governed; and in the next place oblige
it 1o control itself.*" In this sense the Constitution
serves a dual function. It is a positive instrument
of government enabling the Governors to control
the governed. It is alsc a restraint on the Govern-
ment, a device by which the governed check the
Governors.?

Federal System

The delegates at the Philadelphia Conven-
tion met to find means for establishing an effec-
tive national government. At the same time,
there was no serious discussion in the Convention
of proposals which might have lowered the dig-
nity of the individual States. It is true that Ham-
ilton pleaded for subjecting the State Govern-
ments to rather complete Central control but,
“‘while many applauded his eloquence and ad-
mired his youthful brilliance, none followed his
suggestion.”’* They knew that the overwhelming
majority of the people were too much deeply

4. Gosnell, C. B., and Others, Fundamentals of American National Government, pp. 67-68.
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attached to their State Governments and they
would not permita scheme of government aiming
at their complete subordination to a Central Gov-
ermnment. The framers of the Constitution were,
therefore, confronted with a difficult task : how
to make the Central Government strong enough
for its duties without impairing rights of States;
how to preserve the integrity of the States without
weakening the Central Government. By heroic
efforts they devised a plan of government which
now carries the nomenclature of a federaticn.
The Fathers of the Constitution, thus, es-
tablished a dual system of government within the
States of the United States of America. There is
the National Government with a complete set of
its own governmental agencies—Legislative,
Executive, and Judicial—exercising powers
delegated to it by the Constitution which are of
common national interest. Paralleling this system
in each State is another complete set of Legisla-
tive, Executive and Judicial organs acting upon
the persons within that State and exercising the
residuary powers, that is, the powers not dele-

O gated to the National Government or denied to

the States by the Constitution. Under the Consti-
tution, therefore, the National Government is one
of enumerated powers only. Residuary powers
rest with the State Governments. Each of these
two sets of Government within its own sphere is
autonomous and independent; neither encroach-
ing on the other. If any change is desired to be
made in the division of powers it can be done
only by amending the Constitution and the
method of amendment is provided in the Consti-
tution.

Fears and doubts in the minds of the people
existed at the time of the adoption of the Consti-
tution about the practicability of the federal un-
ion. Before 1861, lively arguments were waged
over whether a State composing the Union had
a constitutional right to secede. But the Civil War
settled once for all this controversial issue. As the
Supreme Court declared in Texas v. White
(1869): **The Constitution in all its provisions
looks to an indestructible union, composed of
indestructible states.”” No State, therefore, can
break its constitutional bonds, for the Union is
perpetual and indissoluble.

The United States of America is today the
oldest federal union in existence. In fact, this type
of polity originated therefrom. So successful it
has been that many other countries have followed
the American model. Quite a sizeable number of
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people spread all the world over even visualize a
world organised on federal basis.

Federal Supremacy

Though the powers of the federal govern-
ment are enumerated, yet federal law within its
sphere is supreme over all state laws. This was
the imperative necessity which the Fathers of the
Constitution had fully realised. A federal union
establishes two sets of government, each inde-
pendent within its own sphere of jurisdiction.
With demarcated powers and authority, conflicts
between the National and State Governments are
bound to arise and that, too, frequently. Such
disputes might threaten the union if the Consti-
tution does not provide for their settlement. The
Constitution of the United States provides that
disputes arising between the National Govern-
ment and the State Governments must be settled
in the Federal Courts. To guide judges in their
decisions, the Constitution says: ‘“The Constitu-
tion, and the laws of the United States......and all
treaties....ioni shall be the supreme law of the
land......... ** It means that the Federal Constitu-
tion is paramount over all forms of law, State or
National. Federal law, therefore, if validly en-
acted under the Constitution, ranks above the
State Law. State Laws which conflict with the
National laws or treaties may be declared uncon-
stitutional ; and the Supreme Court at Washing- -
ton is the tribunal of last resort for deciding all
cases of conflict of jurisdiction between the Fed-
eral and State authorities. But treaties and Acts
of Congress must be in accordance with and in
conformity to the Constitution if they are to
out-rank State Constitutions and laws. Compared
with one another, Acts of Congress and treaties
are on a plane of equality. If one conflicts with
another, the measure passed most recently pre-
vails.

A good example of the operation of the
Federal supremacy occurred in 1956, when by a
6 to 3 vote the Supreme Court declared the
Pennsylvania Sedition Act null and void on the
ground that by passing numerous Federal sedi-
tion laws Congress *‘had occupied the field to the
exclusion of parallel state legislation.” The
Court also held that *‘dominant interest’ of the
Federal Government in protecting the nation
against subversion, and the possibility that the
administration of State sedition laws would con-
flict with the operation of the federal plan weic
further reasons for declaring the Pennsylvania
Sedition Act inoperative.
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Separation of Powers
That the three functions of Government—
Legislative, Executive and Judicial—must cach
be vested in a separate organ or department
seemed to most Americans as undebatabie as the
laws of nature. James Madison wrote, in ihe
Federalist : **No political truth is ceriainly off
greater intrinsic value or is stamned with the
authority of more enlightened patrons of liberiv,
than that.......... the accumulation of zil powers-—
legislative, exccutive and judiciary——in the same
hands.....may justly be pronounced the very defi-
nition of tyranny.” The theory of limited gov-
ermment, which formed the basis of political
thought of that time, presupposed scparating the
three branches of governmentin order to prevent
tyranny and absolutism. The Framers of the Con-
stitution had, accordingly, no hesitancy about
invoking the principle that political direction of
authority should not concentrate in any one ofthe
branches of government. They had rebelled
against the tyvranny of the British Government
and wished to prevent such rulers {rom coming
to power in the United States.
here is in the Constitution itself no direct
statement of the doctrine of Separction of Pow-
ers. It is inferred from the cpening sentence of
each of the Constitution’s thiee Articles, Aricle
One begins by sd®ing: “*All legislotive powers
herein granted shall be vested in a Congress of
the United Siates,.......... Article Two begins
with the statement that : **The Exccutive power
shall be vested in a President of the United States
of America......”" Article Three states: **The ju-
dicial power of the United States shall be vested
in one Supreme Court, and in such inferior courts
as the Congress may from time to iime ordain and
establish.....”” The Constitution-makers, thus,
provided that the operation of each of the three
processes of government should ke enirusted to
a separate agency. The Legislative process be
operated by an independent Congress, the Fxecu-
tive process by an independent President and the
Judicial process by an independent Supreme
Court and subordinate courtg/
On the basis of this arrangement the doc-
* trine of Separation of Powers has from the first
been early established as a principle of govern-
mental organisation in the United States and it
has been enforced by the courts exactly as any
other legal rule. One of the many statements of it
is found in the judgment of the Supreme Court in
Kalbourn v. Thompson. The Court declared: ‘It
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is believed to be one of the chief merits of the
American system of written constitutional law
that all powers entrusted to government, whether
state or national, are divided into three grand
departments—the Executive, the Legislative and
the Judicial; that the functions appropriate to each
of these branches of government shall be vested
ina separate body of public servants; and that the
perfection of ths system requires that the lines
which separate and divide these departments
shall be broadly and clearly defined. It is also
essential to the successful working of this system
that the persons entrusted with power in any one
of these branches shall not be permitted to en-
croach upon the powers confided to others but
that each shall by the law of its creation be
limited to its own department and no other.”’
Checks and Balances

But even the most convinced believers in
the doctrine of the Separation of Powers acknow-
ledged that an absolute separation of the three
departiments of government would make govern-
ment itself impossiole. Madison, the ardent ad-
vocate of the doctrine of Separation of Powers,
wrote in the Federalist, that the principle ‘‘does
not require that the legislative, executive and
judiciary departments should be wholly uncon-
nected with each other. ™" He proceeded to prove
that “‘unless these three departments be so far
connected and blended as to give each constitu-
tional control over the others, the degree of sepa-
ration which the maxim requires as essential to a
free government can never in practice be duly
maintained.”” Unlimited power, it was argued,
was always dangerous and the very definition of
tvranny unless power was made a check to power.
It could also be possible that different officials
exercising different kinds of powers might pool
their authority together and act in a tyrannical
way.

The Framers of the Constitution, accord-
ingly, introduced modification to the doctrine of
Separation of powers when they came to details
by setting up what are called ‘checks and bal-
ances’. Having divided government into a three-
fold process and having assigned to each process
a supposedly independent branch, the Philadel-
phia Convention authorised a very considerable
amount of participation in, or ‘checking’ of the
affairs of each branch by the other two. Ex-
pressed in simple words, instead of complete
scparation of the three branches of government,
each was given enough authority in other func-
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tional areas to give it a check on its companion
branches. The object was to make exercise of
power limited, controlled and diffused. The final
constitutional arrangement, thus, gives to each
Department of government exclusive powers ap-
propriate to that Department, but at the same
time, these powers are shared by other Depart-
ments lest it should corrupt those who wield

power. The Legislative branch is checked by
President through his veto power but Congress,
mmﬁ its
*view by overriding his veto. The Constitution
Emm’ﬁgﬁem with another kind of
veto; described as tveto:™ This veto kills
a Bill presented o the President for his signature
if he does not assent thereto within a period of
tedays and in the meantime Congress adjourns.
The President is, thus, able to check Congress.

he Legislative Department, in its turn, checks
the Execufive through its powers to appropriate
money and to impcach. The Senate confirms the
appointments made by the President and ap-
proves treatics made by him. The Pggsident can
declare war on the authority and approval of
Congress. The Supreme Court depends upon
Congress in several respects, forinstance, appro-
priations andappeliate jurisdiction as also for the
number of justices who serve on that tribunal,
Congress may impeach and remove |
juttgesfrom office. The President is empowered

to appoint Judges of the Supreme Court, and grant

pardons, repricves, commutations and amnesties.
Xnd the Supreme Court, shortly after the Consti-
tution became operative, developed the practice
“of ruling on the validity of Acts passed by Con-

“gress and approved by the President. Such a
system of checks and balances has been de-
scribed by Bryce : ““The ultimate fountain of
power, popular sovereigity, always flows full
and strong'welling up from its deep source, but
it is thereafter diverted into many channels, each
of which is so confined by skilfully constructed
embankments that it cannot overflow, the watch-
ful hand of the judiciary being ready to mend the
bank at any point where the stream threatens to
break through.”

No feature of American Government, na-
tional, state and often local, writes Frederic Ogg,
*‘is more characteristic than the separation of
powers, combined with precautionary checks

Ogg, F., Essentials of American Government, p. 38.
Ibid.

223

and balances.”**He further adds, **Nothing quite -
like it can be found in any other leading country
of the world.”* It was not the intention of Mon-
tesquieu, the author of the concept of Separation
of Powers, to neatly divide the powers of gov-
emnment into three separate and distinct depart-
ments. What precisely he desired to establish was
that power should be a check to power, Le
pouviorarrete le pouvior, and in accordance with
this dictum the Framers of the American Consti-
tution divided government into three distinct de-
partments and wove an intricate system of
‘checks and balances’ in order to avoid tyranny
emanating from any source. They were thinking
not alone of the tyranny of a monarch, as Mon-
tesquieu had thought, but the possible tyranny of
the people or even of majority under a system of
majority rule. *“They knew, as we do, thatno drug
and no beverage is more intoxicating than power
over men and that intoxicated men are not to be
trusted as unrestrained rulers.”’” The Framers
had, thus, a deep horror of the tyranny of the
majority rule and they were not disposed to make
any exception for a government conducted in the
name of the people themselves. If the proper
checks and balances are maintained no group is
permitted to dominate and the programme of
government is refined by the consideration from
varied points of view,

The arrangement of government as estab-
lished by the Constitution was designed to pro-
mote co-operation among the three branches of
government as well as checking and balancing
them. Without it the machinery of government,
the Constitution Framers thought, would break
down. Butin actual practice, the system of checks
and balances has prevented unity, frustrated lead-
ership, divided responsibility and slowed up ac-

" tion. *‘Not all the objects which the Fathers had

in view,'" says Herman Finer, *‘have been real-
ized, but their main intention, effectively to sepa-
rate the powers, has been achieved; for they
destroyed the concept of leadership in govemn-
ment which is now so important in the present
age of ministrant politics.”® By establishing the
Presidential system of government, the Fathers
of the Constitution, adds Finer, ‘‘separated the
executive sources of knowledge from the legis-
lative centre -of their application; severed the
connection between those who ask for supplies

5.
6.
7. Swisher, Carl Brent, The Theory and Practice of American National Government, p. 62,
8.

Finer, H., The Theory and Praclice of Modern Government, p. 101.
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and those who have the power to grant them;
introduced the continuous possibility of cuatest
between twao legislative branches; created ineach
the necessity forscparate leadership in theirsepa-
rate business; and made this leadership inde-
pendent of ihe existence and functions of the
executive.”” With powers divided between the
Executive and Legislative Departiments without
any means of proper co-ordination, there is al-
ways inordinate delay to arrive at an agreement
even on pressing matters which demand expedi-
tious disposal. One branch of government may
be operating on one policy whereas the other two
may follow quite a different one, particularly
when the Executive belongs to one party and the
Congressional majcrity to another. Some Presi-
dentshave succeeded to bridge the gap separating
them from the Legislature, but “*while an emer-
gency may bring remporary co-ordination, and
the use of patronage can usually be counted upon
to pave the way to soine action, the national
government isstilltom into parts by the provision
which the framers made for sepzrzuen of pow-
ers.”"?

From the very beginning of the estab-
lishment of the Union, Cungress has always em-
phasised its independent existence and its inde-
pendent will, Whenever there had heen unity of
purp®se and unity of will, as in sn emergency
like that of 1933, or duning the two World Wars,
Congress reasserted itself either by rejecting or
by altering or medifying Presidential measures,
And very often it does so *'to draw attention to
itself that he (the President) is not tie ungualified
masterofthe nation.” 'Y When in 1940 the United
States became mere and more invelved in the
Second World War, Congress conferred im-
mense powers on the President, Protests soon
followed both in Congress and outside that the
President was gathering legislative power into his
own hands violating the doctrine that the powers
of government are sepa- rated by the Constitu-
tion. It was partly inresponse to this criticism that
the new Cengress, which commenced its hife in
January 1943 exhibited a revolt against the lead-
ership of Roosevelt by rejecting many proposals
which the President had recommended and ac-
cepting many Bills to which the President had
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objected including the two fundamental Acts
which he had vetoed. The result is, as Finer
remarks, ‘‘Legislative procedure had come to
differ essentially from that in Britain and France,
financial procedure is worlds apart; there is no
co-ordination of political energy or responsibil-
ity; but each branch has its own derivation and
its morsel of responsibility. All is designed to
check the majority, and the end is achieved.”"!
But, **At what cost?’” Finer puts it. The cost, he
replies, cannot be calculated unfortunately in
dollars. And yet the principle of the Separation
of Powers, as Professor Beard observes, ** is
indeed a primary feature of American govern-
ment and is constantly made manifest in the
practices of government and politics.”"'? Some-
what ironically, even checks and balances **de-
signed to promote over all equilibrium, often
operate rather to aggravate than to ameliorate the
i1l efforts of separation, as for example, in the
case of Presidential veto and senatorial assent to
treaties.”" 3 .

Corwin remarks that “‘lately the impor-
tance of this doctrine (the Separalion of Puwers)
as a working principle of government under the
Constitution has been much diminished by the
growth of Presidential leadership in legislation,
by the increasing resort by Congress to the prac-
tice of delegating what aniounts to legishati
powers to the President and other ad-minis-
trative agencies, and by the emergence in the
latter of all the three powers of government,

e

according to earlier definitions thereof. ™" The.

rise of political parties, a fact which was unfore:
seen by the Framers of the Constitution, and their
functions have tended to redistribute the author-
ity divided by the Constitution and have estab-
lished the leadership of the Exccutive 10 a con-
siderable extent indeed. Congress, i0o. has, not
stood in the way of prompt and forceful action in
times of emergencies. It has also c¢n its own
initiation delegated to the Executive the power
of making rules and regulations in the pursuit of
positive governmental programmes, and all such
rules and regulations have the effect of statute
law. Still there are limits bevond which the break-
ing down of the division cannot be permitted to
go. Congress can delegate to ihe President a great

9.  Zink, Harold, Government and Politics in the United States, p. 12.
10.  Tourtellot, A. B., An Anatomy of American Politics, p. 83.
11.  Finer, Herman, The Theory and Practice of Modern Government, p. 101.

12.  Beard, C. A., American Governmeni and Politics, p. 16.

13. Ogg,F. A, and F. O. Fay, Essentials of American Government, p. 39.
14. Corwin, S. E., The Constitution and What It Mecaas Today, p. 2.
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deal of power, but it cannot abdicate its functions
and delegate its legislative authority to him. Even
if it does, as Congress did in 1933, the Supreme
Court intervenes declaring such delegation of
authority void. The Supreme Court held in Field
v. Clark (1892), that “‘the Congress cannot dele-
gate legislative power to the President is a prin-
ciple universally recognised as vital to the integ-
rity and maintenance of the system of govern-
ment ordained by the Const itution.”” The Court
in 1935, unanimously invalidated the National
Industrial Recovery Act partly on the ground
that Congress had by that law delegated to the
President its power to make what amounted to
laws and, consequently, such a delegation of
authority violated the principle of the Separation
of Powers. However, the Court’s subsequent pol-
icy has been to permit administrative rule-mak-
ing provided the terms of the law are reasonably
specific. And what is reasonably specific is,
again, determined by the Court.

Both the principles of American govern-
ment—Sepration of Powers and checks and bal-
ances—have frequently been a cause of confu-
sion and conflict. They have resulted in great
variations in the relationship bet- ween the Presi-
dentand Congress, variations in terms of person-
alities as well as external events. It is also impos-
sibleto deny, as Woodrow Wilson remarked, that
**this division of authority and concealment of
responsibility are calculated to subject the gov-
emment to a very distressing paralysis in mo-
ments of emergency.’’ Certainly, the Separation
of Powers had been used, at various periods of
American History to check and balance govern-
ment so effectively that nothing could be accom-
plished even when the need for governmental
action was most apparent. The more power is
divided the more irresponsible it becomes. Power
and accountability are the essential constituents
of a good government. And today, when the area
of governmental activity has broadened so enor-
mously, can the system of Separation of Powers
and checks and balances be reconciled with the
need for strong, effective and responsible gov-
emment ? This issue was brought into the forum
of serious discussion by Woodrow Wilson’s
Congressional Government, and since then many
proposals designed to bring about greater har-
mony in the Executive and Legislative Depart-
ments have been suggested. Woodrow"Wilson
had urged the superiority of a reasonable Cabinet
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system of government and his doctrine has been
championed by effective writers. A few have, on
the contrary, wielded the cudgels in defence of
the American system. Some suggest a compro-
mise by establishing a joint executive legislative
Cabinet, that is, the Representatives and Senators
should be included in the President’s Cabinet.
Still others suggest that Secretaries of the Gov-
emment (‘Cabinet’ members) may be permitted
to appear in the two Houses of Congress to
explain Gevernment’s programme and policy,
and answer questions, A few advocate changing
the Constitution to prevent the Supreme Court
from declaring law unconstitutional. Nothing
tangible has come out so far although under the
existing conditions the Separation of Powers on
the whole is working better than the Framers
could have foreseen. The system of checks and
balances has been greatly modified by the politi-
cal parties. Political parties join what the Found-
ing Fathers had separated. The increasing impor-
tant function of the President as legislative leader
and other aspects of Amegean political process
owe their existence to adjustments necessitated
by the Separation of Powers. Summing up the
system of Separation of Powers and checks and
balances, William Havard remarks, *‘The sys-
tem as a whole is a going one despite a certain
cumbersomeness in its general operation; to at-
tempt to shift to some of parliamentary govern-
ment, as a great many critics have urged, would
seem to be as uncertain in practical effect as it is
unlikely in terms of political feasibility.”"!$
Presidential Type of Government

The system of government emerging from
the principles of Separation of Powers and lim-
ited government is quite different from parlia-
mentary democracy. Americans separated their
institutions of government whereas there was
fusion of governmental institutions in Britain.
There was another important factor which influ-
enced the deliberations of the Philadelphia Con-
vention, Parliamentary democracy isunworkable
without distinct political parties, each with its
own programme and platform, The Framers of
the Constitution forthwith rejected such a system
of government which weakened national solidar-
ity and created sharp cleavages and narrow loy-
alties. They strove to establish an energetic yet
dignified Executive capable of enforcing laws
firmly and one that should lend a note of stability.

15.  Havard, William C., The Government and Politics of the United States, p. 33.
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That is the Presidential Government.

It {4 a single Executive. The President is
alone; one combining the functions of the Head
of the State and Head of the Government. He is
responcible to the people who elected him and to
the Constitution to which he swore allegiance
when he took office. He has no seat in the Leg-
islature and is not accom%ﬂ'ﬁﬁr
docs he depend upon it for the retention of his
office; it goes by calendar.The Secretaries he
appoints and make his ‘Cabinet’ and over which
he presides, is not what Bagehot called a **Com-
mittee ¢f the House of Commons.”” They are the
President’s nominees, appointed by him and re-
sponsible to him; itis his family. If any one is a
member of the legislature at the time of his
appointment, he must resign his seat therefrom
before accepting such an appointment. The Ex-
ecutive department is, therefore, independent of
and co-ordinate with the Legislative department
and, as such, this svstem of government is the
negaton of Parliamentary svstem which joins the
two, the Executive and the Legislative depart-
ments.

A Rigid Constitution

/v Constitution that is written and estab-
lishes two sets of government with defined pow-
ers and both are equal in status, must be rigid.
The procedure for amending it is prescribed in
the Constitution and is distinct from the proce-
dure adopted in making a statutory law. The
amendment of the Constitution also necessitates
participation of both sets of government. It is,
consequently, unlike that of Britain. The Consti-
tution provides two definite methods for amend-
ing it and we discuss these methods in the later
part of this Chapter. The methods are extremely
elaborate and rigid and account for only twenty-
six amendments during the last 204 years.'® Yet,
in spite of its rigidity, it is the remarkable adapt-
ability of the Constitution that has enabled it to
survive the rigours of democratic and industrial
revolutions, the turmoils of the Civil War, the
tension of a major depression, and the dislocation
of the two global Wars.

Judicial Review

As a corollary of the twin doctrines of a
limited government and Separation of the Pow-
ers, there has developed the doctrine of judicial
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review by which courts exercise 12 power of
annulling any Legislative measure o Executive
action which in their opinion goes beyond the
Constitution. The federal judiciary acts as a
guardian of the Constitution. It in‘zrprets the
constitution and decides the competency of Con-
gress or State legislatures. If in the opinion of the
courts a particular act is beyond the autherity
given to Congress or State legislatvres or that it
encroaches upon the domain of either of the two
legislatures or seeks to deny or abri<ige the civil
liberties of the people, then, such an act is de-
clared unconstitutional or u/tra vires and hence
inoperative. Similarly, any act of the Executive,,
which is deemed in excess of or beyond its con-
stitutional authority, may be held unconstitu-
tional. When in 1933, Congress in a desperate
effort armed the President with large discretion-
ary powers to deal with the econoniic crisis, the
Supreme Court intervened and in the Panama
Refining Company v. Ryan held that this was an
invalid delegation of legislative power to the
Execuuve. Another part ofthe Nationzl Industral
Recovery Act authorised the representanves of
cach industry to make codes of fair practices
applicable to all members of the mdustry under
the supervision of the President and empowered
hity +5 promulgate the codes as law. This provi-
sion the Supreme Court also deciared void."’
“Wethink ", the courtrule **that the code making
authority thus conferred is an unconstitutional
delegation of legislative authority.”’

The doctrine of judicial review has been
subjected to severe criticism during recent times.
Its supporters defend 1t as necessary to preserve
a free and limited goverr'ment, and that it also
helps to establish a stable government by guard-
ing against legislative precipitancy and executive
arbitrariness. The critics, on the other hand, as-
sert that the courts infringe upon the Legislative
and Executive functions and retard the working
of representative government. It is further main-
tained that the process of judicial review delays
pressing social and economic policies so neces-
sary to meet changing conditions. We shall revert
to the details of this controversy at its appropriate
place.'®
The Bill of Rights

The Constitution as it emerged out of the
Philadelphia Convention did not contain the Bill

16, The Twenty-fifth Amendment setting out the way the office of President is filled in the event of his incapacity became

law on February 10, 1967.
17.  Schechter v. United States, 295 U.S., 495 (1935).
18.  Sez Chap. VIl infra.
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of Rights embodying the rights and liberties of
the people. Repeated efforts were made towards
the end of the deliberations of the Philadelphia
Convention to secure a Bill of Rights to the draft
constitution, but all failed. Omission, however,
became such a burming issue that it nearly
defeated ratification of the constitution by the
States. The Federalists ultimately conceded to the
demand of the inclusion of Bill of Rights as soon
as the new government was organised and the
First Ten Amendments were added to the Con-
stitution in 1791 to constitute the Bill of Rights.
In these provisions are enshrined the rights and
liberties of the people of the United States. A zone
of freedom is, thus, established wherein no gov-
ernment may legally operate. Although the
boundaries so set by Articles incorporating the
Bill of Rights are by no means self-defining, vet
they do whatever can formally be done to safe-
guard those individual rights which history has
found to be the hallmark of a just and free
society—freedom of speech, of worship, the
right of habeas corpus, from arbitrary depriva-
tions except by due process of law, and no unrea-
sonable searches and seizures.

A few peculiarities may be noted. Some
rights are mentioned in the body of the Constitu-
tion, but most of them are contained in the first
Ten Amendments, popularly known as the Bill
of Rights. Additional guarantees are made in
other amendments, especially the Thirteenth,
Fourteenth, Fifteenth, Nineteenth and Twenty-
fourth. In addition to the basic rights, the Consti-
tution refers to privileges or immunities, but does
not define them. Section 1 of the Fourteenth
Amendment says, *‘No State shall make or en-
force any law which shall abridge the privileges
or immunities of citizens of the United States....""
Without going into the legal complexities in-
volved, civil rights are guaranteed to all persons
whereas privileges and immunities extend only
to citizens of the United States of America.
**Although privileges or immunities,”’ write Fer-
guson and McHenry, “*have never been com-
pletely listed, experience suggests that they enti-
tle citizens to have governmental protection
while on the high seas or in foreign countries;
expatriate, except when the nation is at war; have
access of ports of United States, navigable wa-
ters, and agencies of the Federal Government,
including courts of law; run for Federal office
and vote for Federal officers; enjoy all rights and
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advantages secured by treaties; assemble peace-
ably and petition for redress of grievances; peti-
tion for writ of habeas corpus, enter the country
and prove citizenship if questioned, and inform
the Federal government of violation of its
laws.”"!? Privileges or immunities such as these,
it is stated, are inherent in national citizenship
and cannot be infringed either by the Federal or
any State government. Aliens may be permitted
to these privileges or immunities ‘‘as a matter of
grace, "’ butthey cannot demand them as citizens
can.

Rights in the United States are relative and
not absolute. The Declaration of Independence
refers to *‘natural’’ and ‘‘inalienable’’ rights and
the Constitution too uses words that suggest the
same ideas. For example, the first Amendment
says, ‘‘Congress shall make no law respecting
the establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom
of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the gov-
ernment for aredress of grievance’’. Amendment
IX prescribes,*‘The enumeration in the Constitu-
tion of certain rights shall not be construed to
deny or disparage others retained by the peo-
ple.”” Some Judges of the Supreme Court main-
tained that the rights conferred by the First
Amendment are either absolute or *‘preferred,”
but the majority view is that rights are relative.

Both the Federal and State governmentsare
forbidden to deprive anyone of life, liberty, or
property, without the due process of law. The due
process of law means that anyone suspected of
violating the law must be dealt with according to
established rules and not arbitrarily. It also means
that the government must be the product of law
and ‘‘powers must be applied not erratically to
some people or to others as governors see fit, but
uniformly to all people similarly situated.”” Fi-
nally, due process of law means that acts of
I.egislatures and Executives, both at the Centre
and the States, must be reasonable. There has
been a good deal of controversy over what is
reasonable and what is not. Before 1880, the
courts had held that what was reasonable was a
political decision and, therefore, reserved to Leg-
islatures and Executives to determine it. Since
that time, however, courts have said that the “‘due
process of law’’ clauses require,the courts to
make the final determination as to whether ac-
tions or laws are reasonable or not. This has led

19.  Ferguson, John H., and McHenry, Dean, E., The American System of Government, p. 118.
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judges to disagree sharply among themselvisand
has provoked widespread criticism. Nevevthe.
less, the courts insist that ‘‘due process of iaw”™
guarantees both proper procedure and the reasoi-
ableness of the law themselves.
GROWTH OF THE CONSTITUTICGN

The Constitution as it cmerged out of thz
Philadelphia Convention was a brief docunen:
consisting of a Preamble and seven Articles con-
densed into 89 sentences. Since then the Consti-
tution has been steadily changing, developing,
expanding and adapting itself to the new condi-
tions. The Framers knew that if the Constitution
was to endure, it must he a living Constitution
capable of flexibility and adaptability to cater 10
the expanding needs of the people and the coun-
try. They did not try to reduce all details irto
writing but rather left room for the system to
grow. Chief Justice Marshall observed in AMcCul-
lock v. Maryland: **A constitution is intended
to endure for ages to come, and, consequently, to
be adapted to the various crises of human affairs.
To have prescribed the means by which govern-
ment should, in all future time, execute its pow-
ers, would have been to change, entirely, the
character of the instrument,and give it the prop-
erties of a legal code.It would have been an
unwise attempt to provide, by immutable rules,
forexigencies which, if foreseen at all, must have
been seen dimly, and which can best be provided
for as they occur.”” The American Constitution,
as Bryce says, ‘*has necessarily changed as the
nation has changed, has changed in the spiritwith
which men regard it, and therefore, in its own
spirit.”” A written Constitution does not mean a
set of clear-cut rules which inexorably control
political authorities in the discharge of their pub-
lic duties. *‘It is,”” according to Charles Beard,
**a printed document explained by judicial deci-
sions, precedents and practices and illuminated
by understanding and aspiration. In short, the real
Constitution is a living body of general prescrip-
tions carried into effect by living persons.''?

The American Constitution is, thus, not the
written fundamental instrument of the Federal
Government framed at Philadelphia together
with its amendments. It also includes statutes
enacted by Congress, particularly those dealing
with the organisation of the government and the
powers assigned to the agencies Congress has
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-raated; executive orders and actions which en-
ahle the government to function efficiently; the
irunumental decisions of the Supreme Court in-
te-preting the Censtitution and thereby affecting
ihe nowers and operationsof the government; and
1z inpumerable political habits and governmen-
t21 usages which  chisel the Constitution to
zchieve the dynamic political purposes of the
i:>rishing nation of fifty States. Considered in
that manner, the difference between the Consti-
rution of the United States and of Britain remains
enly of a degree. Yudge Cooley defined a Consti-
tution as “‘the body of rules and maxims in
accordance with which the powers of sovereignty
are habitually exercised.” And Woodrow Wilson
dzscribed the Constitution as a *‘vigorours tap-
root”’ from which have evolved *‘a vast consti-
tutional system—a system branching and ex-
panding in statutes and judicial decisions as well
as in unwritten precedent,”?!

Nédvelopment by Statutes

As said earlier, the Constitution is concise
end brief and its makers left many matters to be
dcternined by the Acts of Congress in order to
~omplete the framework of government. The
ludiciary Article (Article I1I), for example, states
citly that there shall be “*one Supreme Court,””
«i:d “*such inferior Courts as Congress may from
time to time ordain and establish.”” The Judiciary ®
Act 1789 laid the foundation of the American
judicial system, tixed the number of Judges of
the Supreme Court and their salaries, provided
for the Court's organisation, and set forth its
jurisdiction. This Act has been amended from
time to time. Several times Congress has passed
laws changing the number of Judges of the Su-
preme Court. Similarly, Article I1 of the Consti-
tution assumes administrative departments, but it
says almost nothing about them. The elaborate
organisation of the federal administration has
been established by starutes, with federal depart-
ments or independent agencies created, reorgan-
ised, or given new functions by Congress. Still
more, nowhere does the Constitution prescribe
the precise way in which minor officers of the
Government are to be selected. Congress enacted
a civil service law providing for their appoint-
ment by competitive examinations.

Some of the manifold laws of Congress are
so basic that they are more a part of the total
Constitution than many of the written sentences.

20. Beard, C. A., American Government and Politics {1932), p. 15.

It Wilson, Woodrow, Congressional Government, p. 9.
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The Presidential Succession Act, 1947 deter-
mines succession to the Presidency, and in the
event of the death of Vice-President the officers
who will follow him. It is the Act of Congress
that specifies that members of the House of
Representatives shall be chosen from single-
member districts. The Actof 1887 fixes in detail
the method of counting electoral votes. The Rules
of Procedure and internal organisation and prac-
tices of Congress itself are the result of statutory
authority.

After enumerating the various powers of
Congress, the Constitution concludes with a sort
of general grant empowering Congress to make
all laws which it may deem necessary and proper
for carrying into execution the jurisdiction as-
signed to it. This is sometimes called *‘the elastic
clause’’ and many matters that Congress might
not otherwise feel authorised to deal with have
been covered under this provision. In the same
way, by broadly interpreting the Constitution,
Congress has established a huge defence estab-
lishment, created scores of administrative boards
and bureaus, enterednto the business of educa-
tion, banking, insurance, construction, transport-
ing, generating electric power, and found author-
ity to regulate the economic and social life of a
highly industrialised nation. The policy of liberal
interpretation was first adopted by Chief Justice
Marshall and his associates, and with rare excep-
tions has been followed by the Court throughout
its entire history. The Supreme Court has de-
clared as a fixed principle that it will show great
respect for the interpretations of Congress and
will overrule them only when they are clearly and
palpably wrong, In Ogden v. Saunders the Su-
preme Court ruled : **It is but a decent respect
due to the wisdom, the integrity, and the patriot-
ism of the legislative body in which any law is
passed to presume in favour ofits validity, unless
its violation of the Constitution is proved beyond
all reasonable doubt.”’Charles Beard is of the
opinion that this axiom is often disobeyed ‘‘and
there would seem to be reasonable doubt when
four Supreme Court Justices dissent from the
views of the majority, itis a canon of interpretation
which, if generally followed would eliminate many
disputes over the meaning ofthe Constitution.'**?
Development by Executive _

Likewise, the nation’s Chief Executives
have greatly helped to develop the Constitution
by their decrees, orders and actions. It is no
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exaggeration that Presidents Jackson, Lincoln,
and both Roosevelts have had an impact on the
Constitution at least equal to that of any of the
original framers. By their vigorous use of the
Presidential powers they made the Presidency an
office of Legislative as well as Executive leader-
ship. In fact, a considerable number of political
techniques in the United States rest on precedents
set by one or another President. The Constitution
is silent about the existence of the ‘Cabinet” and
the President’s obligation to consultit. But Wash-
ington created one and began consulting it. This
practice has been followed since then making the
‘Cabinet’ an established organ ofthe government
that meets ordinarily once a week. The Constitu-
tion states that only Congress can declare war,
but the Presidents have used their authority to
send troops into action in such a way as virtually
to assure the creation of a state of war, Woodrow
Wilson did it and so did Franklin D. Roosevelt.
Constitutionally, all treaties must be approved by
a two- third majority of the Senate, but recent
Presidents have often substituted ‘executive
agreements’ or ‘gentlemen agreements’ for tiea-
ties made and concluded by themselves not re-
quiring Senate approval and vet considered by
the Supreme Court as binding. Such power, the
Court held, is inherent in the nature of the execu-
tive function. President Franklin D. Roosevelt
assumed uprecedented powers manning the en-
tire life of the nation during World War 11, under
his authority as Commander-in-Chief of the
armed forces.

Various Presidents have asserted that they
acted within their powers in sending armed forces
anywhere in the world in order to protect the
lives and property of the Americans without ob-
taining the approval of Congress. Franklin D.
Roosevelt maintained that the Constitution was
broad enough to justify a far reaching programme
of recovery and reform.

Then, by statutes passed under the author-
ity of the constitutional provisions, and regula-
tions made thereunder it is determined how com-
merce is carried on, the process of the naturali-
zation, the procedure and the methods of taking
census, obtaining of patents and copyrights. Con-
gress has also delegated to various executive
official and administrative boards the power to
supplement statutes by regulations and orders.
These regulations are not laws but they have the
force of law. “*They are, as it were, the twigs on

22. Beard, C. A., American Government and Politics (Tenth edition), p. 28.
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the branches which have sprung from the main
trunk, which is the Constitution.”?

Development by Interpretation

In the oft quoted observation made by
Chief Justice Hughes lies the truth how the
American constitutional system has developed
through the process of judicial interpretation. He
said, ‘“*We are under the Constitution but the
Constitution is what the judges say it is.”” The
judges have to interpret the Constitution and the
Constitution, like that of United States, written
in concise, general words and phrases often ad-
mits of varying interpretations. And to give a
phrase a new interpretation is to give it a new
meaning; and to give it a new meaning is to
change it. Almost every clause of the Constitu-
tion has been before courts and 1~terpretations of
the judges have virtually remade parts of the
Constitution. The doctrines of implied powers,
of inherent powers, of the sanctity of contracts
and many other decisions of the Supreme Court
stand unique in determining the course of gov-
ernment. The Supreme Court vested the power
ofdismissal in the President excluding the Senate
altogether, although in terms of the Constitution
it shares with the President the power of appoint-
ment. The Constitution entrusts the Federal Gov-
crnment with power to control the means of
communication and transpart. The Supreme
Court ruled that the means of communication
embraced telegraphic, telephonic and air media
communication. In the means of transport were
included rail-road and airways. A similar liberal
interpretation was given to the “‘armed’” forces
broadening thereby the jurisdiction of the federal
authority. The Constitution declares that *‘Con-
gress shall have power ...to regulate commerce.”
What is meant by the word comnierce and what
does it include, the Supreme Court has given it
varied meanings to suit new situations and make
it responsive 1o new problems. “‘It has been the
work of the Supreme Court, through its power
ofjudicial interpretation,’” says Munro, *‘to twist
and torture the term‘Commerce’ so that it will
keep step with the procession.”?*

Edwards S. Corwin stated in 1938 that,
“‘the Supreme Court has handed down not far
from 30,000 opinions...and of this total probably
one-fourth at least comprises cases involving
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constitutional points.”’?* It means that by 1938
some7,500 decisions rendered by the Supreme
Court invelved interpretation of some part of the
Constitution or appealed some fundamental doc-
trine of the American constitutional system. The
court has the last word; its declaration of meaning
is final, unless and until some subsequent deci-
sion gives yet a different interpretation.

Thus, judicial interpretation has been the
most important method of determining the mean-
ing of the Constitution. **Whatever is enacted by
Congress and approved by the Supreme Court,”’
declared Howard Lee McBain, ** is valid even
though to the rest of us it is plain violation of an
unmistakable fiat of the fundamental laws. There
is no limitation imposed upon the national gov-
ernment which Congress, the President, and the
Supreme Court, “‘acting in consecutive agree-
ment, may not legally override. In this sense the
government as a whole is clearly a government
of unlimited powers; for by interpretation it
stakes out its own boundaries.”"?% It means that
the Supreme Courtis the final arbiter on questions
of constitutional interpretation and it determines
what the Constitution realy means in the context
of the new developments which emerge in the
country. Woodrow Wilson maintained that the
Suprenme Court is “'a kind of constitutional con-
vention in continuous session,”” constantly ad-
Justing constitutional provisions to new circum-
stances. It adapts the document of 1789 to a
changed nation of 1991 and 2000. The Supreme
Court has, thus miade the Constitution a living
growing thing; has modernized it in each succes-
sive decade. And the Court’s power to do so has
not been brought about by any formal provision
or amendment, but by interpretation of the Court
itself in the case of Marbury v. Madison in 1803.

Development by Usage

" The Constitution has, also, considerably de-
veloped, expanded and modified by usages and
customs. What habit is to the individual, usage is
to the State. Nations, like men, get into the habit
ofdoing things in a given way. Habit then hardens
into usage, which becomes difficult to change.
These political customs and usages, which have
their basis neither in laws nor in judicia! deci-
sions, are essential parts of the basic framework
of the fundamental rules of the government. In

23, Munro, W. B., The Government of the United States, p. 69.
24, Ibid., p. 70. The Supreme Court has rendered more than a hundred decisions in answer to what includes the term

‘Commerce.’
25.  Corwin, E. S., The Living Constitution, p. 78.

26. Corwin, E. S., Supreme Court over Constitution, pp. 93-4.
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fact. the Constitution has been greatly modern-
1zed. amended and democratised through the de-
velonment of the unwritten rules. They make
iiexib’+ the otherwise ngid Constitution.

The niost notable cxample is the extra-con-
stitutional develupmient of the political parties. It
is scarcely possible to conceive of the Federal or
State goveriiment in the absence of political or-
ganisations. Yet the Censtitution makes no pro-
vision of the pelitical parties. It is, again, the
political pa-nes which bring about co-ordination
berween the Legislative and Executive branches,
and the Presidential office has been made more
responsible to the people.

Another example is that of the ‘Cabinet’
which advises the President. There is no basis for
this in the Constitution. The Congressional stat-
utes have simply set up the departments from
which the ‘Cabinet’ members are drawn up.
Prestdent Washington found it useful to have a
small zroup of advisers to whom he could look
for counsel and other Presidents have continued
withitand today, itis impossible to dispense with
such a pody. Senatorial courtesy, presidential
nominating conventions, and other party activi-
ties, the residence requirements in the case of the
Representatives all these rest, not upon the Con-
sutetion, but upon usage. Legislative Commit-
tees are not authorised in the Constitution, but
custom and usage have made them as permanent
as 1" they were

A familiar example how a custom changes
or supplements constitutional provisions is found
in the procedure of electing the President. The
Caonstitution makes a simple provision that he
shall be elected by electors, chosen in their re-
spective States. The Constitution-makers as-
sumed that these electoral groups in the States

-would be actually deliberative bodies and that
they would weigh the relative merits of each
candidate before exercifing their choice. But cus-
tom hus rendered the Presidential election direct
and nullified the intention of the Constitution-
makers, if not the spirit of the document itself,
To cite another equally important example, the
Constitution provides that Money Bills must
originate in the House of Representatives, but
Senate’s consideration of revenue measures by
tradition is as much recognised as that of the
House of Representatives.

President George Washington set prece-
dent that the President should not seek election
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for more than two terms. This became = ustam
and was scrupulously followed ili 1940 wien
Franklin D. Roosevelt sought election for the
third time and was elected. He was elocted for
the fourth term as well. Under the stress of na2.

tional emergencies and influenced by the «y-
namic personality of Rooseveit, the people suc-
cumbed to violation of the custom. FFut the popu-
lar opinion in the United States “a3 s¢ muc in
favour of the two-term election that eventualiy a
constitutional amendment was made in 15351

limiting the tenure of office of the Presideni to
two terms. The custom becarie a constitutional
law and that shows the sanci*y ot customs. The
growth of the American Consiitvtion has. there-
fore, heavily depended upon customs and usages.
Professor Beard maxes a bold statemenit when he
says that customs and usages in the Ainercan
system of governmeit form as large an element
as it does in the British Constituticn.”’
however, not exactly correct although customs
have in some respect changed the basic ch.. ac-
teristics of the American Constitution

Growth by Amendment

The Constitution-makers prudently eal
ised that future context of things and experience
would need a change to foster the growth af the
nation and, accordingly, they provided the pree-
ess of the formal amendment ot the T onstitu-
tion. Article V provides—-

**The Congress, whenever (wo-thirds of
both Houses shall deem it necessary, shall pro-
pose amendments to this Constitution, or on the
application of the Legislaiure of two-thirdsof the
several states, shall call a convention iur propos-
ing amendnrents, which, in either case, shail be
valid 1o all intents and putposcs. as part of this
Constitution, whenratified by the Legislatures of
the three-fourths of the several c!;i'u-s, or by con-
ventions in three- [ourths thereof, asg the one or
the other mode of ranhu‘.'un inay be proposed
by the Congress ..

The process bv which the Constitution is
amendud may be divided {nto two parts: propos-
“ng an ame ndment {initiztion Or proposal of the
amendment), and ratifying an amendment. There
are two ways in which an amendment may be
proposed: N_

(1) by a two-thirds vote of both Houses of

Congress, or -~
(2) by a national constitutional convention

~ called by Congress upon request of the

-—

e b
o itls 13,

27.  Beard, Charles A., American Government and Politics, p. 60.
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Legislatures of two-thirds of the States.

It may be ratified:
(i) by the Legislatures of three-fourths of

the States, or L
(i) by specaal’ conventions in three-fourths

of the States.

An amendment may be proposed by Con-
gress, in which case it may be introduced ineither
House as a joint resolution, and must pass in both
the Houses separately by a majority of two-thirds
vote. Or an amendment may be proposed by a
national convention convened by Congress upon
request of the Legislatures of two-thirds of the
States. Such a request might indicate a general
nature of theamendment that is desired or itmight
simply ask that a convention be called for the
purpose of revising the Constitution. Congress
would then prescribe the number of delegates,
mode of their election and the time and place of
their meeting. But the difficultics inherent in this
procedure have ruled it out as mode of initiating
amendments to the Constitution. Therefore,all
the amendments hitherto proposed have origi-
nated_with Congress, that is, in accordance with
the fitst method.

In whatever manner the proposal for
amendments is initiated, Congress prescribes
which of the two ratification procedures is to be
followed : State Legislatures or state Conven-
tions. State Legislatures have been used in all
instances, except in the case of the Twenty-first
amendment when Congress provided that State
Conventions were to be used. When State Con-
ventions are used, the Legislatures of each State
decides on the size of the convention, how the
delegates are to be elected, and the time and place
of meeting. Two limitations were written into
the amendment clause (Article V) and both these
limitations were considered cssential to safe-
guard the political compromises of the Constitution.
These provided : (1) that no amendment prior to
1808 should affect the constitutional provisions
barring federal interference with the slave trade
or forbidding direct taxes not apportioned among
the States according to population, and (2) that
no amendment should deprive a State of its equal
representation in the Senate without the consent
of the State concerned.

A few important observations with regard
to the process of amendment may be noted. The
relevant Article in the Constitution does not say
anything on the following points:—

28. Hollingsworth et al v.Virginia.
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(i) What does **two-thirds of both Houses’
means; two-thirds of the total membership of
each House or two-thirds of those present and
voting? The Supreme Court has ruled that a
two-thirds of those present and voting fulfils the
constitutional provision. This interpretation has
prevailed and it now means two-thirds of the
members present.

(ii) It does not, also, say whether or not the
action of Congress in voting to propose a con-
stitutional amendment requires the assent of the
Presidentand Governors. The Supreme Court has
held that amendment is solely a legislative func-
tion and the President need not sign proposed
amendments before they are sent to the States.?
Nor do the State Governors need to sign instru-
ments of ratification.

(iti) Can a State Legislature, which has
ratified the constitutional amendment, later be-
fore the necessary three-fourths has been ob-
tained, rescind its previous decision? Congress
by its resolution has declared that it cannot. But
a State Legislature may, however, first refuse to
ratify it and, then, at a later date may ratify it.

(iv) The Constitution does not fix any time
limit within which the ratification must be com-
pleted. But Congress may do it on its own initia-
tive as it was done in the case of the Eighteenth,
Twentieth, and Twenty-first amendments and
fixed seven years as the maximum time for rati-
fication incach case. The Supreme Court has held
that it is within the competency of Congress.

(v) Can a State Legislature, when a pro-
posed amendment comes before it for ratifica-
tion, refer it to the people for their approval? It
has been held that it may be done provided the
State Legislature itself takes formal action after
the people have given their verdict. But a State
Legislature, may not submit an amendment to the
people for final decision, thereby abdicating its
own powers. The Supreme Court has held that it
was neither within the constitutional power of
National or that of the State governments to alter
the methods of ratification which the Constitu-
tion itself prescribes.

(vi) Are there any limitations, express or
implied, on the subject-matters of amendment?
The Constitution provides for only one limita-
tion, that no State shall be deprived of its equal
representation in the Senate without its consent.
This limitation is designed to protect individual
States or a small group of them from a discrimi-
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" by a dominant three-fourths of the
.1y, therefore, any provision of the
.tion, except for a State’s equality of
representation, can be altered by amendmg the

-

~cess of amendmg the Const:mtion
ind circuitous and, consequently,

. i F:l.. }
is diﬁ:'::x]'
there had becn only *wenty-six amendments dur-

<n of o centuries since the Constitution
becurne opziative in 1789. The first ten amend-
.:nts were “‘the price of ratification’” and were
embodizd in 1791. The Constitution of 1789 was
aceeptad by ~he States of Massachusetts, Virginia
anae New Y ork on the definite assurance that a
series of amnendments guaranteeing individual
rinhts would be speedily added to the original
document. These amendments are called the Bill
of Rls_:hl:s. The nexi sixteen amendments, the
aventy-sixth ratified on July §, 1971, brought
it various alterations, deleting many provi-
sioms and 2dding new ones to fit in the needs of
i 4 carsistent with the polftical aspirations
2 peopls,

Fellowing are some of the important points
of griticism of the amendment procedure:—

1. The inconsistency of majority rule re-
quiring two-thirds votes of both Houses of Con-
gress and ratification by three-fourths States is
really inconzeivable. Even two-thirds votes of
Congress are difficult to secure. So far, out of
thousands of resolutions introduced in Congress
only twenty-nine had mustered the necessary
ivo-thirds votes of both Houses. Out of these
twenty-six have been ratified by the necessary
anumber of States and have become effective. It
has been suggested that only a majority vote in
soth Houses ot Congress and ratification by two-
thirds of Srates should be made necessary to
cffect constitutional amendments. But the pro-
posai has not evoked sufficient enthusiasm.

2. For ratification, States rather population
are required. Tt is asserted that this is too conser-
vative a sysiem, for thirteen small States may
pool together and hold up the aspirations of an
overwhelming majority of population. This is
tantamount to a veto of an absolute nature. In
otker words, about one-tenth of the people of the
nation, distributed in the thirteen geographical
districts, can prevent nine-tenths of the people

mgasy
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from effecting innovations i thei s ~m of
government.

3. The submission of amendmenu o Lep-
islatures instead of to ratitying corver:i s kas
been criticised as undemocratic. 1t zoeans natthe
ratification is to be effectec by = relative 'y smaij
number of persons wha happen w b+ in the
Legislatures. And thase legisiatuzes hud heen
elected for other purposes than the issue tivolved
in the constitutional amendme-t. This ¢.. ecticn
can be removed by providing for ratl ication
through State conventions. “*"ien ihe ~"venty
first amendment was submitted ro the ratification
of State conventions it was koped thz:-a new
precedent had been szt ond that in fiwure this
democratic methed would continue to he fol-
lowed. But when Congress in 1947 propesed the
Tw enty-second amendment, to limit the Presi-
dential tenure, it reverted to the previous ractice
and submitted the amcndmernt to state “agisla-
tures for ratification,

4, Finally, there i5 no prescribed ine limit
for ratification unless specifically deier-nined by
a resolution of Congress as in the case { Eight-
eenth, Twenticth and Twenty-fiist amend-
ments.?? Absence of such a prescription makes
the issue a plaything of the States and irdefinite
delay takes away the purpose underlving the

amendment. For exampie, the caile labour
amendment was proposed by Congress m 1924
without specifying the time lzamit for ratification.

So far only twenty-cight States have ratified if,
the last one being Kansas in1927.% On one
occasion Ohio ratified an ar:endmeat submitted
80 years earlier.’! Connecticut, Georgia and
Mas sachusetts voted in 1939 to ratify the first
Ten Amendments— 150 years after they had
been submitted to them for their ratiiication,
although these constituting the Rill oi Righis,
have been operative in those as in othor States
since 1791. On the whole the time required for
ratification ‘*has been rather short, varying from
three years and eleven months for the Twenty-
second Amendment to seven months for the
Twelith. The Twenty-third was ratified ir. nearly
record-breaking time slightly over nine
months,”’ 2

Amendment is an integral part of tiie Con-
stitution and the twenty-six amendments made 1o

29.  The Supreme Court in Dillon v. Miller (1921) held that proposed amendments ‘‘died of old age"* ualess u ime limit
was stated. Butin 1939 the Court ruled differently in Coleman v. Miller and held that the child labour amendment was
still **alive’" after fifteen years and that the question of a time limit was political.

30.  Bumns and I'zltason, Government by the People,

p- 108. But the prohibition of child labour under the Fair Labour

Standards Act, 1938 has substantially eliminated interest in the pending amendment,
31. Ferguson, I H.and McHenry, D. E, The American System of Government, p. 70.

32.  Ibid, p. 73
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date have an equal influence on the American
political life as any other factor that has contrib-
uted to the development of the Constitution. All
the amendments, except the Twenty-Second,
scermn to have had direct or indirect democratising
tendency. The expansion of suffrage and lower-
ing the voting age, the direct election of Senators,
the protection of individual rights, the social and
economic implications of the graduated income-
tax and even the adjustments in Presidential elec-
tions and the dates of assuming office “*have all
made some contribution to the conception of a
government resting on as broad a basis of popular
sovereignty as possible."3?

FEDERAL CENTRALIZATION

Growing Needs of the State -

Centralization is the shifting of governing
authority from lower or member units to higher
units, with a tendency for power to grow at the
top. Federal centralization is, accordingly, the
tendency for the natio- nal government to assume
influence or control over functions which for-
merly were considered under State jurisdiction,
The Constitution limited the authority of the
Central Government by prescribing that Con-
gress might exercise only those powers expressly
enumerated while the residuary powers were
given to the States. This was specifically stated
in the Tenth Amendment. But it was inevitable
in the state of things in which United States began
its career as a federation that the process of
centralization should grow rapidly and the devel-
opment in the expansion in the power and author-
ity of Federal Government had been continuous,
There were three principal factors which signifi-
cantly contributed in increasing federal authority.
The first is the part played by Federal Judiciary.
Secondly, the express powers of Congress have
considerably expanded and in effect added 1o by
legislative, judicial and administrative interpre-
tation. Finally, certain express powers of Con-
gress, particularly the commerce clause, have
been chiefly responsible for centralizing tenden-
cies.

“‘A chief actor in the entrenchment of a

ong federatgovernment was Johin Marshall of
_V'Figgj.nia. staunthrFederalistan el Justice o
the United Stafes from 1801 1o 1835.7* His
decision in the famous Marburyv. Math-
—_— )
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son_ gaye the power to the courts to interpret the
C@@Iirﬁﬂan\anﬂﬂaﬁ Acts of Congress un-
constitutional, “although the Constitution itself
cOntained 1o express provision to this effect, In
1819 Marshall, again, in the case of McCulloch
v. Maryland establislied the doctrine of federa)
supremacy over the States, and enunciated the
principle of implied powers®® of Congress. Both
these doctrines are landmarks which made fed-
eral centralization inevitable. But Marshatl went
gt CoTLaniedh :
even beyond thé-d wers by
ifivoking the theoty of resulfamt power. A resul-
tant power is a power that is deducible from two
of more express powers. “‘Thus where the doc-
trine of implied powers has a broadening effect,
the concept of resultant powers has o limitsat
all except the judiciary itself eXercises re-
sﬁ{ﬁ[ﬂ]ﬁ" i PR —

., Marshall also declared in McCulloch y.
faryl States was a uni

A and that the Umi f

” both

Tati government

rtesting directly on the pea € aimedto em-
phasise That the federal government was Béld to

have its pSwers direct from the peoplc and not by
way of the States. The Constitution only estab-
lisgcd agamg_ugm_r\"_“l_n_l\jlig_Lx_Qa:II_Lo,na_g;ﬁ [govemn-
ment cowd and should develop. This point’was
furt sed by Justice Holmes in Missquri
v. Holland. The words of the Constitution, he
observed, “*called into life a being, the develop-
ment of which could not have been foreseen
completely by the most gifted of its begetters. It
was enough for them to realize or to hope that
they had created an organism; it has taken a
century and has cost their successors much sweat
and blood to prove that they created a nation.”
The nation has grown and expanded and so have
its needs. Since 1787 United States has grown
from a poor, sparsely populated, agricultural
country to a rich and densely populated and
highly integrated industrial nation. Until recently
the United States had no positive foreign policy.
Her isolated geographic position, a favourable
balance of power in Europe, and no embroilment
in Asia, enabled her to keep aloof and repose in
her security. Today, it has all changed and the
United States takes on herself the burden of
maintaining world peace and assumes the role of
super-power. The obvious result is that all these

33 Havard, William CT7he Government and Politics of the United States, p. 41.

34, Dimock, Marshall Edward and Dimock Gladys Ogden, American Government in Action, p. 70,
35.  Anijmplied power is a power (hat is deducible from an express power, See ante.

36,  Dimock, M. E., and Others, American Government in Action, p. 134.
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changes involve a powerful impact on govern-
ment. The altered social, economic, political and
international conditions require re-allocation of
responsibilities and the overall general tendency
has been strengthening the national government
at the expense of the States. With all these
changes there has been simultaneous change in
people’s attitude towards the national govern-
ment, irrespective of the party in power. Deter-
mined to make America great and strong, thc
platforms of both the major parties reflect the
wishes of the people and their programmes call
for greater activity by the Central Governmenr
helping its domain to grow.,

In fact, from the beginning the logic of
events has helped the national government's
sphere to expand. But the real swing in the Fed-
eral-State relations begins from 1860 when the
Federal Government began to exercise what had
hitherto been regarded as exclusively the re-
served powers of the States. Many factors anc
various devices have contributed to that end and
the National Government is today doing more
things, spending more money and coming much
closer to the people than was contemplated by
the framers of the Constitution. It engages in
such activities as public health, agriculture, poor
relief, highway construct.on, labour relations and
many others and yet the formal constitution:|
powers of the national government remain the
same today as they were in 1789.

An important way to bring about the pre-
sent Federal-State inter-relations is the system of
grants-in-aid, that is, the amount of funds flowin:;
from the national to State treasuries. The Com-
mittee of the Council of State Governments de-
fines federal grants-in-aid as *‘payment made by
the national government to state and local gov-
ernments, subject to certain conditions for the
support of activities administered by the states
and their sub-division.”"This aid is given under
the power granted in the taxation clause’” which
authorises the use of Federal funds to provide for
the **general welfare.” The practice is based on
the assumption that some activities conducted
by the States and local governments, like hous-
ing, agriculture, education and health, are matters

- of **general welfare’” and, consequently, justify
support by the Federal Government. Then, the
revenue resources of the Federal Government are
enormous as compared with those of the States.

37.  Anicle 1, Sec. 8, Clause 11.
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Grants-in-aid are the means by which the Federal
govarnment provides aid in financing State func-
tions which otherwise would have been either
insufficiently performed or tardily performed.
Finally, the modern idea of the functions of the
Stats does not compartmentalise its role within
geographic jurisdictions of administration. All
functions are national in scope and though there
is virtue in their local administration, yet, they
must be standardised at a high level. The Central
Government, therefore, gives to the States finan-
cial aid up to a certain proportion of the total
amount of expenditures on the beneficent depart-
ments, on the condition that the States and their
local units administer the programme in accord-
ance with rules laid down by Central Govern-
merit.

" -The earliest grants made to States were in
land or money without the imposition of condi-
tiors on their use. Today, the grants given are
almost wholly conditional. This means that
grants are made for specified purposes and sub-
ject to conditions stipulated by Congress or the
administrative agency. It is a matter of common
experience that one who gives money has a loud
voice in calling the tune. Grants-in-aid are a
prolific source of centralisation. They offer *‘a
middle ground between direct Federal assump-
tion of certain state and local functions and their
continuation under exclusive state and local fi-
nancing, with haphazard coverage and diverse
standards. It makes possible the achievement of
national minimum standards, yet retains most of
the benefits of administration close to the peo-
ple.”’3® Thus, by the grants-in-aid the Federal
Government is able to promote programmes in
schemes of social services which it could not do
otherwise without amending the Constitution.

Federal grants have increased stupen-
dously, in 1911-12 their total was near about $ §
million, but during the mid 1950’s, the total was
about $ 3 billion annually. In the late 1960’s, all
forms of Federal grants, including grants-in-aid,
shared revenues, emergency grants, and pay-
ments to individuals within States exceeded $ 15
billion per year.3? This figure enormously
swelled in the decades to follow.

One of the vexatious problems of the Con-
federation period was the trade barriers which the
States had been erecting against one another . The
Annapolis Conference of 1786, Which led di-

38.  Ferguson, J. H., and McHenry, D. E., The American System of Government, p. 174.

39.  Ibid.
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rectly to the Constitutional Convention of the
following year, was really summoned to relieve
the embarrassing commercial situation so cre-
ated.® The Constitution, therefore, contains a
clause conferring upon Congress the **power (o
regulate commerce with foreign nations and
among the several States....." ¥ In defending this
power of Congress, Hamilton wrote in the Fed-
eralisr®! that *“a unity of commercial as well as
political interests, can only result from a unity of
government.”” What Hamilton meant was that the
political power ‘‘must be commensurate in its
range with the matter which it is permitted to
regulate.”¥ Today, the problem of inter-State
and foreign commerce is not the same as it existed
in 1787. Itis now a gigantic problem and includes
all commercial activities covering production,
buying, selling, and transporting of goods. The
power of Congress to regulate comimerce should,
accordingly, grow at equal pace with the growth
of that commerce. The Supreme Court has con-
sistently accepted this argument. Laws have,
therefore, been enacted, upheld by the Supreme
Court and subsequently administered in such
fashion as to indicate that apparently no appre-
ciable area of economic life lies outside the
sphere of federal intervention.

The power to regulate is the power to pre-
scribe rules by which commercce is governed, that
is, the right to foster, promote, protect and defend
all commerce that affecis more states than one.
Since today there are few aspects of the United
States economy that do not altect commerce in
States more than one, and as the term commerce
now includes the whole complex mass of trans-
actions covered by the word ‘business,” most
business transactions are subject to national regu-
lation. As such, significant aspects of employ-
ment as collective bargaining, hours of work,
wages, working conditions, and the conduct of
strikes in large sectors of American industry have
been largely withdrawn from the jurisdiction of
the States. Summing up the astounding expansion
of Federal Government’s power under this head-
ing, Ferguson and McHenry remark,** in the
decade of 1930 to 1940 alone, Congress has
validly employed the commerce power to regu-
late labour relations, control radio broadcasting,
provide retirement system for railroad employ-
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ees, fix minimum wages and maximum hours,
regulate inter-State bus and truck lines, con-
trol small streams even of doubtful navigabil-
ity, regulate stock exchanges, forbid transporta-
tion of strike breakers, punish extorters, kidnap-
pers and vehicle thieves.’ 3 All these are federal
encroachments on the constitutional powers of
the States.

The Central Government is constitution-
ally responsible for protecting the country from
external aggression and, when necessary, for
waging war. The problem of common defence
today is entirely different from what it was in
1787. No country can afford to wait for defence
until war is declared. It must always be prepared
to ward off the probabilities of war and to win, if
itactually comes. It means the ability to man the
industrial resources of the country and to apply
nation’s scientific knowledge to the task of de-
fence. Everything from the physics course taught
in schools to the conservation of national re-
sources and the maintenance of economy affects
the war-making potential. When the country isin
the midst & hostilities it must gear up the entire
life of the nation in a bid to win war. It means to
conscriptmen, control all the channels of produc-
tion, transportation, distribution, and in factevery
aspect of economic and social life in the country.

And when the war ceases the government
must tackle problems of demobilization and post-
war reconstruction. The change-over from war-
time conditions to peace-time conditions must be
smooth and it needs proper planning and co-or-
dination. [t must also give aid to war veterans and
to remove the maladjustments in the economy
caused or aggravated by war. *‘In brief, the na-
tional government has the power to wage warand
wage it successfully. In total war this means tota!
power. As long as we live in a world where war
is an ever-present possibility, the defence activi-
ties of the government will be many and varied,
and they will impinge on all aspects of our
lives,'#

The people of the country at all stages of
itsdevelopment had always looked to the national
government for solving their problems. Their
desire to make the country big and prosperous
necessitated *‘big business, big agriculture, big
labour'’, and, **all add up to "thirties big govern-

40.  Antcle |, Section VIII, Clause 3.

41. No. Il i

42.  Gensell, C.B. and Others, Fundamentals of American System of Government, p. 73.
43.  Ferguson, J. H. and McHenry, D.E., The American System of Government, p. 122.
44,  Bums and Peltason, Government by the People, p. 142.
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ment.”” The World Economic Depression of
"thirties of the present century considerably en-
hanced the prestige of the Central Government.
There were over twelve million unemployed out
of a total labour force of fifty million, and many
more million were destitute. The resources of the
staies were absolutely inadequate to give relief
on such a mass scale and simultancously devise
means to steer the country out of economic and
financial difficulties. The Federal Government
came to the rescue of the peopie and the bold
policy of Roosevelt led the country to the path of
recovery.

Simultaneously to the increased confi-
dence of the people in the national govermnment,
there has been decreasing tendency to holding on
to the traditional ties of loyalty to States. This is
due partly to the development in the means of
communication and transport and, consequently,
greater mobility of the population. Secondly,
most of the States had no independent existence
prior 1o their becoming members of the Union.
There developed, accordingly, no strong feelings
of local pride and the original settlers long looked
io the Central Government for their betterment.
The States themselves, too, are in a way respon-
sible for it. Even within the limits of their juris-
dictions and their resources mast States have not
kept abreast and,ghus, failed to instil local lov-
alty. Washington D.C. is “*almost a model of
perfection when compared to some state capitals
which are graft-ridden, inefficient, and unable to
provide the services that the people expect.”
Co-operative Federalism

All this process of centralization raises a
question as to whether the United Staies is any
longer properly classified as a federation. **Con-
stitutionally speaking,” observes Griffith, *‘it
would appear as though the Supreme Court
would no longer impose any substantial barriers
to national legislation in the economic sphere as
conslituting an invasion of the states’ rights. As
for all other areas of constitutionlly permissive
governmental action, it would appear 10 be open
to the National Government to dictate or at Jeast
to dominate policy through the use of conditional
subsidies.””%* He concludes that exclusive juris-
diction, even in the most traditional State and
local functions, the smaller units may no longer
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have. Butautonomy they still have in large meas-
ure. "‘Their vitality is still very great. The same
social conscience that was among the factors
causing the Supreme Court to let down the bar-
riers to increased governmental activity nation-
ally has had its counterpart in its wide extension
of the sphere of permissible state activity.”*46
Congress too, in practice has shown very consid-
erable restraint in curtailing State discretion
through conditional grants-in-aid. Internal-level
co-operation has considerably increased and re-
gional administrative units, often federal in na-
ture, are created with problems (chiefly river
basin conservation and development) on wider
than State lines. Loyalties to the States are still
strong among all the fifty States. **The traditiona!
advantages of federalism—experiment, differen-
tiation, political education, diffusion of power—
still have great opportunities {or expression in the
United States to a degree very largely lost in
Britain.”™7 But in term of governmental func-
tions, it cannut be denied that federal government
has assumed inconceivable powers and federal-
ism, as practised in the United States, is today no
obstacle in assuming functions which in the in-
terest of national strength itis important to handle
at the national level.

But as Carl Friedrich says, ‘It would be a
mistake........., to declare federalism in the United
States dead; in some arcas the states have recap-
tured some of their power through more vigorous
insistence on their participation in the federal
administration.”™** A new con ception of federal
interrelations has developad lately. Co-operative
federalism, as it is described, emphasises mutual
administrative assistance among the different
levels of government instead of administrative
competitionand conflict. *‘Co-operative feder-
alism,”” observes Potter, ‘‘may be, as some
charge, often less efficient, surreptitious centrali-
zation. It may be, as others charge, often less
efficient than full centralization. But in view of
the fiscal supremacy of the national government
on the one hand, and the strength of local political
sentiments on the other , it is almost certain to
remain one of the most important aspects of the
administrative element of American federal-
ism.”** According to Richard M. Leach, a United
States expert on federalism,‘In operation, {eder-

45.  Griffith, Emest, S., The American System of Government, p. 24.

46. Ibid.
47, Ibid, p. 25. .

48.  Friedrich, C. 1., Constitutional Government and Democracy, p. 218.

49.  Pouter, A, M., American Government and Politics, p. 66.
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alism requires a willingness, both to cooperate
across governmental lines, and to exercise re-
straint and forbearance in the interests of the
entire nation.”’

The traditional theory of federalism stands
modified to fit into the needs and demands of the
present conditions. No society can afford the
luxury of a rigid division of powers which was
possible in the social and economic conditions of
tie eighteenth century.

There is, accordingly, not much of sub-
siance in President Reagan assertion that he
made on January 20, 1981 in his inaugural ad-
dress. The new President emphasised that it was
his intention “‘to curb the size and influence of
the Federal establishment and to demand recog-
nition of the distinction between the powers
granted to the Federal Government and those
rezerved to the states or the people.”” He re-
i im_l the nation that the Federal Government
¢l rot create the states; the states created the
cderal Government.”” Thisis true, but the course
of United States” cpnstitutional development
now extending to mo%i than two centuries cannot
pe so summarily changed. It is an unavoidable
conciusion that older patterns of decentraliza-
tion-—whether in the form of local autonomy
undor a unitary system or of States’ rights in a
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federal union “*were doomed to dissolve in the
corrosive acids of twenticth century politics, eco-
nomics and technology: virtually all the great
driving forces in modern society combine in
centrist direction.”*” The traditional theory of
federalism is a political anachronism now. Vile
expresses the opinion that co-ordinate status of
the federal and regional governments is as diffi-
cult to sustain as their independence in the
spheres assigned to them. Their status ofequality

‘may be defensible in legal terms, but it is very
difficult to interpret in terms of power and influ-
ence.””! The leadership of the federal govern-
ment is unchangeable and all federal unions have
moved alike in the same direction.

Of late, a new concept of “‘creative feder-
alism”’ has emerged in the United States and s
widely advecated. It puts emphasis on getting the
job done without regard to who is in the pivotal
role, the centre or the units of a federal polity.
This is in sharp contrast to President Reagan’s
commitment to ‘‘revitalised federalism’” which
he made in his inaugural address. It is defined as
a return of authority and revenues to State and
local governments; the essence of the federal

. polity with which United States started her ca-
reer.
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CHAPTER III

The Presidenc

ORGANISATION, MODE OF ELECTION,
AND POWERS-

A Single Executive
{ne of the grave weaknesses in the organ-
ization of covernment under the Articles of Con-

fedueration was the absence of executive authority
to carry into effect the determr__lmm_
aress and he treaties of the United States. The
imminen: reed with the framers of the Constitu-
tion ar the Philadelphia Convention was to pro-
vide an ¢xccutive department co-ordinate with
the legisintive department. It was, accordingly,
ie-::ar:d thaf the executive power should be
vested in an oﬂ'tcer called the President of the

b asic considerations dominated the
di:-'::us:zuns relating to the Presidency. The first
wasthenzedtohavean “‘energetic yetdignified"”
axecutive capable of enforcing national laws
firmly, and one which sh d a note
,L.‘u[m .0 the new government. The other was,
a fear that the people would be critical if the
exccutivy was made too strong. Many alterna-
tives were suggested and discussed. Men, like
James Wilson, wanted a strong executive inde-
pendent of the legislature. It was argued, and
‘Locke and Montesquieu were freely quoted in
snpport of their advocacy, that if, the Separation
of Powers was desirable, it was logical to have
three co-ordinate branches of government with
no one predominant over the ot%ers. There were
others who wished to have the **executive mag-
istracy™' appointed by Congress and subjecttoits
mandate. Some delegates favoured one-man ex-
ccutive; others advocated a plural executive com-
posed of two or thrge men possessing equal

OWEL T
The final decision on the Presidency was a
compromise. The President was to be single and
independent of the legistature. Even after the
singie executive was agreed upon, many argued
to associate with the President an executive coun-
cil which would share with him the exercise of

1. Laski, H. )., The American Presidency, pp 13-i4.

executive power in certain impoitant ﬁel-;@The
proposition was rejected and in its place the
Senate was charged with acting 25 an sxecntive
council to the Presidedt in_nesotiating treaties *
and the making of zppointments. The Phiiadel-
phia Convention, in brief, finally de.ided 1o vest

E._tb_g President corisiderable esecutive power,

but he was hemmed in by the system of ¢hccks
and balances. In this way, the framers of the

Constitution accomplished both their ohjectives.

By making him independent of the legislature
and elicible e-election, stability and continu-
ity were assured. By sufficiently checking his
powers the fears mnln al that tme_who
had a horror of unbimite e N

Sections 2 and 3 of Arlicle Il of the Constitution
are devoted to enumeration of Presidenial pow-
ers. But much of the President's sushority fias
accrued to him by virtue of factors beyend the
powers conferred apon him by *he Constituti~n.
“*No lmpomnt institution,”” as Harold ! aski
says, ‘‘is ever that the law maxes it merely. It
accumulates about itself traditions, eanventions,
ways of behaviour, which, withott ever aitaining
the status of formal law, are not less formicable

i their influence than law itself couid reguire,”!
the growth in power and presiige of the
Presidency of the United Siates is u prominent ©
-xample of the unforeseen possibilities of a writ-
ten Constitution. If with the Founding Faihers the
problem was, how strong shouid the executive
be, the same problem coifronts the Americans
even today. The people also ask : Why hs
President become so powerful? 1; this a danger-
ous tendency 7 We will deal with this 2spect later
in the Chapter. But one thing is clear. No {anger
could a James Bryce write on the subject, * Why

Great Men are riot chosen Presidents. ™
Qualifications and Compensation ’(
"“The Constitution requires Thai the Presi-
dent shall Be a natural born citizen, that he must
have attained the age of thirty-Tive years, and

must have bee een years a resident of
the United States. The question of residence was
\_—”-‘-_.__-

s eap———
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raised by the opponents of Herbert Hoover who
fiad not becn a resident for fourteen consecutive
years immediately prior to his ¢lection.in 1828,
although he had-resided-in_the United States
considerably more than fourteen years alto-
gether. According to Ferguson and McHenry the
interpretation of Article Il requiring residence for
fourteen ycars “‘continuously and immediately
preceding election appears

unwarranted. -

The Gover~ment of i Jrii>d Staies of America

should be seven years with provision against
re-election. On reconsideration, however, it was

ultimately fixed at four years and nothing wusl‘#\.

said with regard to re-eligibility. When the Con-
stitution simply stipulates that *‘he shall hold his
Office during the term of four years,’™ the fra-
mers, no doubt, allowed the indefinite re-eligibil-
ity of the President, The first President, Washing-
ton, set a two-term custom and it was followed

These constitutional requirements apart, Con-
gress has in effect added to them by providing
that persons convicted of various federal crimes
will, in addition to other penalties, *“he incapable
of holding office under the United States,”™?
The salary and other emoluments of the
President are fixed by Congress. They cannot,
however, be increased or diminished during Tis
term of office. From 1900 to 1940, the salary of-
fhe President was $ 75,000 a year. In 1949 it was
raised to $100,000 plus $50,000 tax-free expense
allowance. In 1953, the tax-free features of the
latter sum were eliminated and the salary became
$150,000 for all practical purposes. According to
the Presidential Increase Act, 1969, the salary
was increased to $200,000 and a gencral expense
fund of $50,000. Both are subject to income-tax.
The legislation was assented to by President
Johnson on January 18, 1969, two days before he
relinquished his office. President Richard Nixon
was the first recipient of the new increase in
salary. Separate budgetary provisions are made
for his travel, official entertaining, and White
House, the official residence of the President.
After relinquishing office, Ex-Presidents, under
a Presidential Retirement Law of 1958, get an
annual pension of $60.000, free office space and
up to $ 96,000 a year for office staff. The Presi-
dent is immune from arrest for any offence and

is not subject to the control of courts. No process ™.

can be issued against him or compel him to
perform any act. He can be removed trom office
only by Impeachment but after removal he is
liable to arrest and punishment according to law.
Presidential Term

There was a vexing discussion in the Phila-
delphia Convention regarding the term of office

of the President. It was first agreed that the term.

for a century and a half, although two unsuccess-
ful bids were made for a third term by Grant and

Theodore Roosevelt] Grant failed to secure the
party nomination whereas Theodore Roosevelt
was defeated at the polls)\When the question of
possible third term for Calvin Coolidge first
arose, the Senate passed a resolution declaring
lhat any deparrure from the two-term tradition
**would be unwise, unpatriotic, and frdughl with
peril to our free institutions. il
{Thus, the tradition seemed to have been
fairly well established when in 1940 President
Franklin D. Roosevelt decided to accept the
Democratic nomination for the third successive
term and his victory at the polls repealed the
tradition. He was elected even for the fourth term

“in 1944, although he died soon after the inaugu-

ration.® But the breaking of the tradition by
Franklin Roosevelt was not to become a prece-

“dent for indefinite re-election [The Twenty-Sec-
ond Amendment, adopted in 1951 bars any per-
son from being elected more than twice® /Nor can
a President be elected more than once 1f he has
served more than half the term to which another
President was elected{For example, Gerald Ford
assumed office in the second year of Richard

r-year term, he could serve as Presi-

for one more term.

of Election

Perhaps no other question consumed so

much time of the Philadelphia Convention as that

W%LWM:H.

arious Schiemes were proposed. Some proposed

a dmmﬁ?%ﬂ?, while others urged

egm.‘rhe direct method of

election by the people was ruled out for various
mmrﬁe’fih%ﬁl_mmed

tﬁ'e“stabhsh a method which would, as Hamilton
-__________'—'——'__""‘—*—-—___—-_._

2 Terguson and McHenry, The American System of Government, p. 301,
3. Pritchent. C. Herman, The American Constitution, p. 285,
4. Article I, Section 1, President Jimmy Carter said, in an interview on April 30, 1979, that he had come 10 believe that

the President should serve only one six-year terr
5. Franklin Roosevelt died in April, 1945,

6. This was not applicable in the case of Harry Truman who was President when the Amendment was proposed. Truman,

however, did not seck election for the third term.

b}
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put it, *“afford as litile opportunity as possible to
mult and disorder,”” and would not “*convulse
the community with any extraordinary or violent
movements,”” Against the method of election by
Cougress, it was argued that such a method was
the negaton of the 1 unanimously accepted prin-
ciple of the Separation of Powers and that it
would make the President a mere greature .
tool of that as- sembly
The finally ado ied plan was the expedient
of indirzet election,
th'u—he Presidzrt wnll be chosen by electors
appornted in each Stat: in such manner as the
legistatire of that State may dircct, and each State
to have zs many electors as jt has Senators and
cpresentatives in Congrcs. T
adopted, enabled the eleciors to meet in due
COUrse, £asn group i1 its awn State, and give their
votes inwnting for two persons, cﬁ’whom at least
one must not be an nhabitant of the same State
aselector The baliots were then sealed and trans-
mitted 1 e presiding officer of the Senate who
counied them in the presence of both the Houses
and announced the result. The person receiving
the highesi number of voles was to be the Presi-
dent and the ore ot la..nng next to him w as 1y be
the Vice-President, provided, both ha obtained
a clear majority of the eiectoral votes. ncase na

Al
one oBtained 3 maj onlyutnc electoralvotes, the

House of Representatives was_q__chm votn
Dy Stztes and =ach State having one vote. fro
_2mong the five highest. In the event of a tie m ﬁc

“electoral voie, it was provided e
wourl hesoiled in the same way.

The Fm.ndlng Fathers had gxpected that
the eleciors of the dtfferent ‘States would be. tal-
euted and leadi ing citizéns pre';umably well ac-
quainted with the qualifications and merits of the
candidates for Presidency. They had also hoped
that the clectors would meet at their respective
State capiais, discuss among themselvés the
guzlifications and merits of each candidate, and,
ther, exervising their hest judgment, cast their
votes [or the fittest. In the first two elections the
qLieI and digrified procedure contemplated by
the_framers, funcnoned exactly as they had ex-
peeted. At the third election (1796), however, a
new shupe of things began to cmerge and Iong
before the electors met, it was well known that
most of the Presidential electors would vote for
either John Adams or Thomas Jefferson, al-
though in no case were any pledges exacted,

%

Anticle I1, Section 1.
it was adopted in 1804,

W

By this time two national parties, lhe Re-
publicans and the Federalists, had come into
existence and when the Presidential elcction toak
place in 1800, the electors were party fu: . ton-
aries pledged to vote for the candidates of "n,u
own parties. The Republicans, who elecicd »
majority of their electors, had their c:mdm. te~
Jefferson for President and Aaron Burr for Vice-
President. It so happened that Jetferso:: and Burr
had polled exactly seventy-three votes each. In
accordance with the constitutiona; provm i the
election was thrown to the House of Rerre-

_sentatives which was still controlled by the Fed-

eralisrs It was “ith the greatest. cliff' jeuiiy thar

eralists had to t_lud mlh.lhc.ﬂmnf g 30T
the President. However, this incident rev ‘¢1r=t'

that the mode of clection was defective and  Tnust
be amended. [mmediately there- afier the
Twelfth Amendment was adopted ® to avoid the
repetition of such an incidcnr.Qiuh_‘.'Q}Epg\i
separately votes for the Presideniand Vice-Prési-
dent and ong who secures the majority of votes®
in each case staud: elected.[If no candidate for
Presidency secures a majorlly of electorzl votes,
the House of Representatives chooses irom
among the three men with the highes: ele inral
votes. The House vaotes by State deicg.;tion. with
cach delegation casting one voie. A nnj'\rilj of
the members of each dcleg’tuou deten qine how
the State’s single vote will be cast. If members
of a delegation are evenly divided, then that
State’s vote is not counted. A majority of all the
States is needed for election,

If no man receives a majority of the votes
cast for Vice-President, the Senate chooses be-
tween the two men with the highest votes. Each
Senator casts one vote, and election requires a
majority of full members of the Senate. A law of
1887 declares that each State will defiprmine the
authority of its selection of electors.

Thus, the constitutional indirect method of
Presidential election has been upset by ihe
growth of political parties and political practices.
Althopgh the language of the Constitution relat-
ing 14 _Presidential election remains unchanged,
but the business of nominating candidatzs for
Presidency, carrying on campaigns, and casting
ballots has become a popular operation of na-
tional importance)The real choice of thé Presi-
dent, graphically remarks Charles Beard, *‘has
been transferred to the national convention of the

.
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winning party, and the mass of voters supporting
the party at the polls. In this way, the deliberative,
dignified procedure contemplated by the framers
ofthe Constitution hasbeen replaced by a popular
operation of the first magnitude. It fills the land
with discussions and agitations for six months or
more every four years. It puts at stake the ambi-
tions of individuals in quest of power, the inter-
ests of classes, and the fortunes of the country.
Nearly everybody takes part in it, from the Presi-
dent, busy re-electing himself or helping to select
his successor,” down to ordinary citizens who
ttiscourse on the merits of candidates with as
much assurance as on the outcome of the latest
prize fight. The performance involves endless
discussions, public and private, oratory, uproar,
surveys, the election of thousands ot delegates to
elaborate national conventions, the concentration
of opinion on a few ambitious leaders, a nation-
wide propaganda as the sponsors for varicus
aspirants exhibit the qualifications of their fa-
vourites to the multitude, and the expenditure of
millions of dollars on publications, meectings,
‘rounding up delegates’ and ‘seeing that goods
are delivered.”"10

Until recently candidates could raise funds
from any source available and were totally free
to spend as much money as they wanted. Suc-
cessful fund raisers or independently wealthy
candidates were often accused by theiropponents
of *‘trying to buy the electors.”” Sustained efforts
were made to reform the process of campaign
financingand ultimately Congress, in 1971, 1974
and 1976, passed election laws that impose strict
limits on both contributors and candidates. The
new laws also provide for public funds to be made
available to candidates who have successfully
raised some funds within the prescribed limits
and who agree to limitations on their campaign
spending,both in primaries and general elections.
The funds for candidates come directly from
tax-payers, instead of from regular Treasury ap-
propriations. Taxpayers **voluntarily may check
a box on their income-tax forms to express their
support for the matching-fund system. Each tax-

The Government of the United States of Ameri~»

payer who checks the box, funnels § 1 of taxes
into a special fund, which is later distributed to
qualified candidates.”” To qualify for federal aid
in the primaries, candidates must raises at least
$5,000 in individual contributions of $ 250 or less
in each of the 20 States. The Federal Government
matches these contributions dollar to dollar.
Presidential candidates must also stay within an
overall spending géiling determined by an infla-
tion-based formulaand expected tobe about 15.9
million for 1980. For the general election, the
Democratic and Republican nominees may nei-
ther receive nor spend private funds if they want
to qualify for public funds. In 1980 they were
eligible for grants of approximately $2.5 million.
In 1976, public funds were the only source of
revenue for Jimmy Carter and Gerald R. Ford,
either of whom received about $21.8 million.
What happens now is that within the con-
stitutional framework described above, a stand-
ardized State procedure has developed under
which electors are elected on a general ticket
busis. The list ofelectors is made up by the official
party organisation in @ch State and this honour
‘goes to distinguished citizens or to partisans will-
ing to make liberal contribution to campaign
funds. On the election day the voter does not
directly vote for President and Vice-President,
but for all the Presidential electors put up by his
party in his State. Normally, the party which
secures a plurality of the popular votes in any
State is entitled to all the electoral ballots of the
State for President and Vice-President. Not too
many hours after the polls close, it is usually
known who will be the next President of the
United States. However, the voters’ verdict in the
clection of the elegtors is the last act in the
Presidential drama.gechnica]ly, the voters have

only elected the electors and it is the job of the
latter to elect the President’
Each of the States possesses as many Presi

dential electors as it has Senators and Repre
sentatives in Congress. The total number of elec
tors constituting the electoral collage is 538 in

cluding the District of Columbia, althoug

9. Dwight Eisenhower not only picked up Richard M. Nixon as his successor but helped in his campaign for the Presidency.
10.  Beard, Charles A., American Government and Politics, pp. 179-80.
The costs of Presidential electioneering are impossible to estimate exactly. But they are growing at an alarming rate.
For what the figures are worth, the President’s 1962 Commission estimated joint expenditure on Presidential and
Vice-Presidential candidates by the National Committzes of the two major parties as follows:

1952 % 11.6 million
1656 $ 12,6 million
1960 S 20.0 million

The Commission estimated the total expenditure on all candidates in 1960 at $ 165-8 175 million.
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not entitled to have any member in the Senate or\ The ballot is direct and secret. Individual votes

of 538 electoral vote total (270 is needed to win
the Presidency. The electors automatically vote
for their party’s nominee since no elector dare
break faith with the party which nominated him,
and the work of the electoral college is a final
formality befi succes candidate be-
comes the constitutionally clected President. In
this way, the deliberative, judicial, non-partisan
system designed by the framers of the Constitu-
tion has been overthrown by political custom.!!
If no candidate for the Presidency receive
the necessary electoral majority on election day,
the issue is thrown for decision into the House of

Representatives. There, each Siate, :neapeuwe
“of its population and size, casts vote for one of

the House of Representatives. A SImpIe majontyf

the three men who earlier had received the maxij- |
mum electoral votes in the elec tions. There ha\'c

been only three occasions in the American his-

tory in 1800, 1824, and 1876 elcctions, when (hg)

Statewise voting in the House o1 Representatives
has decided the Presidential election,

The precise practice as it prevaiis today.
may, thus, be summed up: the first stage to the
Presidency is the selection o delegates to the
national convention of the political parties. In
most States, delegates are selected ty the parties
at their State conventions. But in 15 States they
are chosen by the voters at primary ¢lections—
usually in March, April and May of the year
preceding the Presidential election. The second
stage comprises holding the convention when the
party selects its candidates for President and
Vice-President, and adopts a programme of ob-
jectives. In the first weck of September starts the
election campaign and the candidates for Presi-
dency and Vice-Presidency selected by their par-
ties crisscross the nation, explaining their posi-
tions on key issues, domestic and international.
By train, plane, bus and car they travcl to nearly
every State. They make hundreds of public ap-
pearances, and scores of speeches {rom plat-
forms, over radio stations, and before television
cameras. As many as 20 speeches may be given
in a day. Then, comes the pollin day for the
election of.the electors early in_November (on
Tuesday followmg the -first Monday in Novem-
ber). It is a legal holiday in most States. In other
states, employees are given time off so that they
may vote conveniently. The polling stations open
as early as 6 in the morning for T2 hours or fore.

are counted State by State and by custom the
presidential candidate receiving the most votes
within a State is declared the winner of the State’s
electoral votes. The resultisknown ina few hours
after the election is over. Once the outcome is
clear, it is customary for the defeated candidate
to make a concession speech thanking his sup-
porters for their efforts and congratulating his
opponent on the victory. '
The formal balloting for President takes|
place long after polling day through the machin-
ery of the Electoral College. The practice now is
for the Electors to vote for the candldate who
carried their State in t ntial
election. The Electoral College does not actually
meet. The various state groups of electorgassem-
ble at their respective State capitals, as required
by the-national law of 1934, on the Monda
following the second Wednesday in Decembe
after their November election to vote for Presi-
dent and Vice-President. The votes of the State
electoral groups are sent to the President of the
Senate, opened and counted before a joint ses-
sion of Congress on January 6, and formal an-
nouncement of the result of the election made.
The new President is inaugurated at noon on
January 20 to run a four-year term of office.
Since 1797, when Representative William
L. Smidh introduced the first proposed Constitu-
tional Amendment for reform of the Electoral
College, hardly a session of Congress has passed
without the introduction of one or more resolu-
tions on the subject. Presidents from Jefferson to
Jimmy Carter have suggested changes. But only
one—the 12th Amendment ratified in 1804

has

Columbia, but that does not basically change the

system.
pd Ahocd T2

Modern critics, for example, the American
Bar Association, have described the Electoral
College “‘as archaic, complex, indirect and dan-
gerous.”” Public interest in change has been
spurred by the close elections of 1960, 1968 and
1976. In the most recent of these, a shift of fewer

“than 10,000 votes in Ohioand Hawaii from Carter
to Ford would have elected Ford despite his 107

million deficit in the popular vote. The direct vote
plan, whose principal sponsor was Democratic
Senator Birch Bayh, attracted the most attention,
but was defeated in the Senate in July, 1979.

11.  Beard, Charles A., American Government and Politics, p. 160.
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Under his plan, the President was to be elected
by a direct popular vote on a nationwide basis. If
no candidate received at least 40 per cent of the
votes, ‘‘there would have been a runoff between
the top two candidates.”

In the final analysis, no one is really certain
of'the impact of abolition of the Electoral College
ofthe American political system. For this reason,
passage of any future amendments and their ul-
timate ratification by the States are dubious. Both
Congress and the States will be wary of change.
A witness, Eddie N. Williams, in his testimony

.in 1977, stated the matter succinctly: “*There is
noeonclusive evidence of the effect such propos-
s would, or would not have.”’

moval from Office

emoval from office of a President is b
impeachment and only for trcam
T!hmrmn fiisdemeanours. NO Presi-
denthaseverbeensoremoved. President Andrew
Johnson's impeachment failed by one vote. Th
"House of Representatives has the power to initi-
ate Impeachment proceedings by a majority vote.
The case is tried by the Senate with the Chief

Justice of the Supreme Lourt presiding, It re-
quires two-thirds vote for conviction, which
makes the President lia

emoval from office
and disqualification. He is also liable to m‘a! ‘
under ordinary judicial procedure.

THE VICE-PRESIDENCY

The Vice-President must meet all the quali-
fications of President since he may succeed
to the Presidency in the event of the President’s
death, resignation or removal. The framers of the
Constitution might have omitted the Vice-Presi-
dency but when the method of electing the Presi-
dent through the medium of Electoral College
was decided upon, itbecame necessary to provide
for an office the incumbent of which should
succeed to the Presidency without delay. It would
have been politically undesirable to leave the
office of the President vacant until new electors
could be chosen and they had chosen the Presi-
dent. But even when the office of the Vice-Presi-
dent had been created, the framers were not too
enthusiastic about it. Benjamin Franklin took the
position so slightly that he proposed to have its
holder addressed as ‘‘His Superfluous High-
ness.”” This is, in fact, an apt description. John

12.  Rossiter, Clinton, The American Presidency., p. 102,
13.  Corwin, E. S., T * President: Qffice and Powers, p. 73.
14.  Rossiter, Clinton, The American Presidency, p. 102.
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Adams, the first to hold the office of Vice-Presi-
dent, lamented to his wife : **My country has, in
its wisdom, contrived for me the most insignifi-
cant office that ever the invention of man con-
trived or his imagination conceived.”' Thomas
Jefferson, his successor, said something more
apparent and meaningful than he realized when
he described the *“second office of government™’
as “*honourable and easy,”” *‘the first™ as “‘but a
splendid misery.”’ The rise of the political parties
and the Jefferson-Burr episode and the conse-
quent adoption of the Twelfth Amendment fur-
ther contributed to the decline of the office of the
Vice-President. It is an oftice of obscurity and
not glory and it is rarely occupied by a man for
whom the majority of the people would have
voted as a candidate for the Presidency. Even the
potential importance of the Vice-President as
*heir-apparent to the President’, and ten had suc-
ceeded it in 185 years, had not been sufficient to
attract leading political figures to seek it as a
matter of course. **Most men of ability and am-
bition,”" observes Clinton Rossiter, *‘would still
rather be a leading Senator or Secretary of State
than Vice President, even after all the good and
exciting times that Richard Nixon has had.”"!?
The Vice-Presidency is, therefore, “‘an office
unique in its functions or rather lack in its func-
tions.”'? Woodrow Wilson described the posi-
tion of the Vice-President as *‘one of anomalous
insignificance and curious uncertainty.”’ Frank-
lin Roosevelt said that he would rather be a
Professor of History than Vice-President. John
Nance Garner, who was Roosevelt's running-
marzin 1932 and 1936, described the postas **not
worth a pitcher of warm spit.”” Thomas R. Mar-
shall, who was Vice-President under Woodrow
Wilson, described himself as “‘a man in a cata-
leptic fit,”” who *‘is conscious of all that goes on
but has no partin it.”” Such are the dimensions of
importance of the Vice-Presidency ‘‘and impo-
tence is the mark of a second-class office.””!
Mode of Election

The Vice-President is elected in the same
way as the President and according to the original
provisions of the Constitution (Article 2, Section
1, Ch. 2) the man getting the highest number of
votes next to the President-elect was declared the
Vice-President of the United States. The Twelfth
Amendment changed the method of election. The
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electors have now to vote separately for the
President and the Vice-President. There are two
considerations which govern the choice of a can-
didate for this cffice. First, he would not be from
the same geocraphic::l district as the Presidential
candidaie.'® If the President is from the Middle
West, the Vice-President will be from the East,
and vice versa. Wilson was tfrom New Jersey;
Marsha': from [rdiana. Harding came from Ohio;
Coolidge from Massachusetts, Franklin D.
Roosevelt came from New York; Gamner from
Texas. Second, by no means so strictly applied,
that the candidates for the office of President and
Vice-President shall represent different wings of
the party. In Iﬁ-iO Hznry Wallace of Jowa was
united with Franklin Rosevelt and Charles
MeNary of Oxegun with Wendel Wilkie of New
York and Indiana. For the election of 1944
Roosevelt desiznated Harry Truman of Mis-
soarie as his “‘running- mate.’

Funcnous and Duties

e Cepstitution-makers thought it desir-
able 10 give the Vice-President something to do
basides the death, resignation, incapacity, or re-
moval of his chief. The Constitution, accord-
ingly, ordains that he should preside over the
sessions ofthe Senate. Even asa presiding officer
of the Senate his responsibilities of office are 10t
great, The Senaic is a body with customs and
rraditions that the pr siding officer must respect
and accept. He votes only in case of a tie and in
all other matters plays an impartial role. The
Senate refuscd to accept, in fact it refused to listen
patiently,
Dawes who tried to modernize the House. The
result is that a **vigorous man gets restive under
such conditions; his frustration is noticed and the
prestige of office degenerates accordingly.”’

Duriing recent years, however, the potenti-
alities of the office have been demonstrated.
President Harding associated Vice-President
Coolidge with Cabinet work. Franklin Roosevelt
entrusted many responsibilities to Henry Wal-
lace, Although less close to Rooseveltin outlook,
Truman was able to help the President with Con-
gressional problems. The Vice-President, as Ros-
siter says, **has experienced something of a ren-
aissance’’ under Truman and Eisenhower. Alben
Barkley was probably the most distinguished
man nominated for the office since John C. Cal-
boun and he proved extremely useful to Truman

15, Amendment X!1I provides : *

to the proposal of Vice-President
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as a link to Congress. In 1949, the Vice President
was made by law a member of the Natonal
Security Council. Richard Nixon was tue busiest
and most useful Vice-President in memory. Eis-
enhower believed that no President in the future
could relegate the Vice-President to its former
stand by status in the government. He showed the
path that the Vice-President must be a working
member of the administration, fully informed of
every detail. He deputed Nixon on an itinerary of
Latin America, the Middle East countries, India
and Pakistan, and the extent of the economic and
military aid given by the United States to Pakistan
was largely based upon his report. Nixon sat by
invitation in the Cabinet and even presided over
some Cabinet meetings in the absence of President
Eisenhower. Vice-President Johnson in the Ken-
nedy administration continued in the Nixon pat-
tern, with assignments overseas and chaiman-
ship of several inter-deparumental Comumittees.
Johnson was also Kennedy's counseller as a
member in the “*Ex Com’’ of the National Secu-
rity Council, an ad hoc group of a dozen top
administration officials who aided the President
in working cut his responses to the 1962 Cuban
crisis. Hubert H. Humphery was used for numer-
ous political and diplomatic assignuients. Presi-
dent-elect limmy Carter deeply invelved Walter
Mondale during the tiansition period in setiing

the administration, joining in the interviewing
and selection of Cabinet members and frequenily
advising on foreign policy. He received the same
Central Intelligence briefings as Jimmy Carter.
The President told his cabinet that Mondale was
“*his chiefstaff person’” and added that ali White
House staff had been instructed that **he is their
boss.”” The Vice-President had an office in the
White House, close to the President, with special
areas of responsibility, such as crime and to
represent the President abroad as well as working
with the Senate and House of Representatives.
Mondale had become a partner in administration.
But George Bush, under Reagan, did not enjoy
that enviable position and authority.

The ‘New look” which Eisenhower gave to
the office was intended to give to the Vice-Presi-
dent training at least with the major national and
international policies so that if he is compelled
to take over the White House L. .nay be able to
steer through domestic problems and interna-
tional complexities. Truman said, *‘Itis a terrible

“The Electors will meet in their respective states and vote by ballot for President and Vice-

President, one of whom, at least, shall not be an inhabitant of the same state with themselves...



handicap for a new President to step into office
and be confronted with a whole series of critical
decisions without adequate briefing.”” But the
powers of the Vice-President are only potential;
authority comes to him only with the demise or
other incapacity of the President. So far as the
office of the Vice-President itself is concerned,
it is up to the each future President to make
whatever can be made *‘of this disappointing
office.” In all, the Vice-President has bcen
chiefly useful to the President by relieving him
of ceremonial duties and making goodwill jour-
neys abroad.

Succession to Presidency

Ten Vice-Presidents have so far succeeded
to the Presidency and nine in the event of death
during their terms. The tenth Gerald Ford suc-
ceeded on Nixon’s resignation. The Constitution
provides: *‘Incase ofthe removal of the President
from office, or of his death, resignation, or inabil-
ity to discharge the powers and duties of his said
office the same shall devolve on the Vice-Presi-
¢ynt...."" ' This provision does not give the Vice-
President any constitutional right to assume the
title of the President. It simply provides that the
duties and powers of the Presidential office shall
devolve uponthe Vice-President. ButJohn Tyler,
the Vice-President to fill a vacancy, took the title
of the President for all practical purposes and did
not differentiate himself in position and powers
from the regularly elected holders of office. His
example has since been followed. According to
the Twenty- second Amendment a man succeed-
ing to the Presidency and serving more than two
years may be elected President in his own right
only once.”""?

No case of Impeachment has made a va-
cancy for a Vice-President.'® Nor had there been
an occasion on which *‘the inability to discharge
the powers and duties’” on the part of the Presi-
dent may have resulted into the moving up of the
Vice-President. President Garfield was physi-
cally unable for more than two months in 1881
to perform any important official work. President
Woodrow Wilson was similarly incapacitated for
a considerably long time during the latter part of
his second term. Even absence from the United
States for months together, as it happened during

16. Article 11, Section 1, Clause 5.
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the terms of office of Woodrow Wilson, Franklin
Roosevelt and Harry Truman, did not constitute
*‘inability to discharge the duties’’ of Presidency.
This is for two reasons. In the first place, neither
the Constitution, till the Twenty-fifth Amend-
ment became law on February 10, 1967, nor the
laws provided who was competent to determine
and under what circumstances a President might
be considered unable to discharge his duties.
Secondly, there had been extreme reluctance on
the part of even ailing Presidents and their fami-
lies 1o surrender authority. The result was that the
question of succession to Presidency, except in
case of death, remained obscure.

The Twenty-fifth Amendment provides
that the Vice-President would take overthe duties
and responsibilities of the Presidency: (1) if the
President states in writing to the President pro
tempore of the Senate and the Speaker of the
House that he is unable to carry out his duties,
and (2) if the Vice-President and a majority of
the Heads of Executive Departments believe that
there is Presidential disability and send to Con-
gress a declaration to that effect. But, in such an
eventuality, it is only in his acting capacity that
the Vice-President takes over the office of the
Prestdent. When the President resumes office
after the incapacity does not exist, he reverts to
his original office of Vice-President. If, however,
the Vice-President and a majority of the principal
officers of the Executive Departments inform in
writing to the President pro tempore of the Senate
and the Speaker of the House of Representatives
that the President was unabl2 to discharge the
duties of his office, Congress then decides
whether the President was unable or not to dis-
charge his duties. [fit decided thatincapacity still
existed the Vice-President countinues to remain
the Acting President otherwise the President shall
resume the duties of his office. President Reagan
after he was shot and operated upon for a major
chest surgery with a cracked seventh rib and who
needed two tubes to drain lignid from his Jungs,
still remained the effective President and con-
ducted business from a hospital suite. How wel!
did he fulfil his many Presidential functions,
some of which could be very arduous, calling for
long hours of continuing activity and that too at

17.  *'No person shall be elected to the office of the President more than twice and no person who has heid the office of
Prasident, or acted as President, for more than two years of a term to which some other person was elected Presiden:
shall be elected te the office of President more than once...."

18, Richard Nixon resigned in order 1o avoid the possibility of impeachment. But Exertt CarlLadd Jr says that Richard
Nixon crd +1 his Presidency by **de facto impeachment and conviction."" Fortune, December 3, 1979.
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the age of 70 is a big question mark.

Succession to the Presidency in the even
of both the offices of the President and the Vic
-President having fallen vacant is covered by the
Presidential Succession Act of 1947. In such an
unfappyevent, thetaw-provides that the Speaker
of the House of Representatives shall, upon his
resignation as Speaker and as Representative in
Congress, act as President. If there is no Speaker,
or if the Speaker fails to qualify as Acting Presi-
dent, then President pro rempore of the Senate
shall, upon his resignation as President pro tem-
pore and as Senator, act as President. If there is
no Speaker or no President pro tempore, or if
neither is qualified, as for example, neither is a
natural born citizen, the line of succession then
runs down through the cabinet to the first of its
members not under disability to discharge the
powers and duties of the office of the President.
Such a man would be an acting President until a
Speaker or President pro tempore had qualified
to take over. There is no provision for a special
election.

The Presidential Succession Agy, 1947, has
been a subject of criticism. It has been contended
that the Speaker and the President pro tempore
may not be of the Presidential stature and may
even belong to the Party in opposition to the late
President. But the most weighty criticism is that
both the Speaker and President pro tempore are
likely, since seniority has much to do with their
selection to be too old to carry the burden of the
White House. Following the assassination of
John Kennedy, when Lyndon Johnson was sworn
in as President on November 22, 1963, John W.
McCormack, the Speaker of the House, was
nearly seventy-two, and Senator Carl Hayden,
the President pro tempore, was eighty-six. It has,
therefore, been suggested that the Succession Act
of 1947 needs a revision. Alternatives recently
discussed include holding a special election, re-
assembling of the members of the Electoral Col-
lege to choose a Vice-President, returning to the
old form of having the cabinet officers—begin-
ning with the Secretary of State—succeed, and
having the former Vice-President designate a
successor, with the consent of the Senate or of
the whole Congress. One of these, or some vari-
ant, it has been pointed out, is likely before long
to replace the present order of succession.

“19.  Myers v.United States (1926).
20.  Ex-parte Garland (1886).
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WERS AND DUTIES OF THE
PRESIDENT
Sources of Presidential Authority
The powers and duties of the President are
partly determined by the Constitution, partly b
Acts of EEEEEEE and treaties, partly as a result
of usages and precedents, and partly by judicial
interpretationj Article II of the Constitution,

which deals with the office of the President, is
primarily devoted to the methods of election, his

term, qualifications, compensation, and oath of
oﬁlce.i The clauses relative to-his powers and

ufies are few and brief. Some of them are spe-
cific, but many of them are general in terms and
hence open to imerpretation;gul a great deal of
responsibility which now rests on the shoulders
of the President may be traced to-laws which
Congress has, from time to time, enacted. Con-
gressional statutes authorise the President to de-
termine policies which may have far-reaching
eﬁects[rﬁnake important appointments, and to
issue orders which for all practical purposes have
the force of law/Congress may also bestow upon

him the exercise of wide discretionary powers

within the framework of the laws passed by it. In
1933, for example, Congress vested the President
with the discretionary power to reduce the gold
contents of the dollar, to issue additional paper
money] and to purchase silver as a partial cur-
rency. In 1941 the Lend-Lease Act gave to the
President enormous discretionary powers in the
matter of furnishing ships, munitions and sup-
plies to the countries fighting against the Axis
powers. Similarly, the programmes of economic
and military aids in different parts of the world
gwe to the President a wide range of discretion
in the allocation of money and dlrecupn of aid.

The Supreme Court, too, has defined Presi-
dential powers; for example, it has held that the
President’s power to remove from office can be

exercised without consullmg the Senate.”” Where

“the Constitution is silen{, the judiciary has been
called upon to articulate} The Constitution gives
the President the power to pardon offenders, but
it does not say whether he may pardon a man

before he is convicted. The Supreme Court held
that the President possesses such a power and
may pardon the offender even before he is con-
victed.2’ In some cases the Supreme Court has
refused to take jurisdiction on the ground that the
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matter involved political questions belonging to
the sphere of the President or Congress as it was
held in Luther v. Borden (1949). The Court
affirmed that the constitutional guarantee to
every State of a “‘republican form of govern-
ment’’ presents a ‘political question.” But more
recently Justices ‘‘have appeared willing, even
eager, to jump into what Mr. Justice Frankfurter
aptly called ‘the political thicket. !

Finally, some Presidential powers and du-
ties have been acquired through custom and us-
age. For example, the President is accepted as the
leader of his party and is conceded the right to be
consulted on all matters affecting the interest of
his party both insi i The
custom of Senatorial courtesy hi. s now developed
into a well-recognised policy for purposes of
political patronage. Washington assumed he was
master of his own family (thg Cabinet) and Con-
gress eventually concurred. He also established
himself as the sole vehicle of communication
with foreign governments and in the * Whisky
Rebellion™ he established the responsibility of
his office for suppression of domestic disorder.
President Jackson is responsible for the exercise
of veto power over legislation on policy grounds:
previously it had been mere or Tess assumed that
the use of the veto was to be confined to questions

of upcenstitutionality.
stent of Presidential powers

L—Eu! the real cxtent of the powers of the
President depends upon his own personality, the
influence the wields, and the state of affairs under
which the office is administeredy In times of
national emergencies the powers of the President
may be soexpanded as to be limited in effect only
by the necessities of the national existenc¢] The
powers wielded by President Lincoln during the
Civil War were so enormous that he was fre-
quently referred to as a dictaror.”? Both Wilson
and Franklin Roosevelt assumed vast and un-
precedented powers and so did George Bush
during the Gulf War in January 1591.

ﬁSincc many provisions of the Constitution
relating to the powers of the President are general
in terms, it all depends upon how the President
takes a view of his responsibilities and duties as
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the Chief Executive. He may take a narrow view
an¢"may be satisfied with the bare duties of
enforcing the Constintion and the law and con-
duct of routine administration.[One may, like
President Coolidge, not strive 1o be “‘a great
President.”” Some may take a broad view of his
powess and responsibilities, as did Theodore
Rooscvelt, who asserted that it was the Presi-
dent’s right * *to do anything that the needs of the
nation demand unless such action is forbidden by
the Constitution or the laws.”” The famous Mon-
roe Doctrine laid down in 1823 the essentials of
United States fori'gn policy and it still continues
to hold good.?? In the early stages of the First
World War President Woodrow Wilson so de-
fined the American rights of commerce and travel
that it dragged the country eventually into war.
Immediately after his inauguration in 1933 Presi-
dent Franklin Roosevelt assumed leadershup to
steer the country cut of the economic crisis
through his policy of New Deal. Later, he so
formulated his foreign policy wowards the Axis
powers tnat itinvolved the United States inactual
hosulities. It was Harry Truman who ordered
atomic bombs dropped on Hueshima and Na-
gasaki in 1945 and then refused to vse them
againstany other foe. It was the Truman Doctrine
(March 1947) that shattered the long United
States tradition of peacetime isolation by sup-
porting Greece and Turkey ageinst Communist
threats. It was Truman’s Marshall Plan that com-
mitted United States resources 1o the rebuilding
of Europe. Later Truman defied the Sovietblock-
ade of Berlin and risked war by authonsing the
airlift. Still later, he met the Communist invasion
of South Korea by ordering United States forces
inthe field. The role of the President s, therefore,
affected by the personality and the time. Winston
Churchill, at dinner on the Presidential yacht
Williamsburg in 1952, spoke 1o Truman with
blunt generosity: *"The last time you and | sat
across a confercnce table was at Potsdam. I must
confess, Sir, 1 held you in very low regard. 1
loathed vou taking the place of Franklin
Roosevelt. I misjudged you badly. Since that
time, you, more than any other man, have saved
westerncivilisation.”**¥The people and the times,

21, Insh, Marian D., and Prothro, James W., The Pelitics of American Democracy, p. 136.

22, Justifying the use of his executive prerogative in the absence of expressly granted authority, Lincoln declared, *'No
organic law can ever be framed with a provision specifically applicable 10 every question which may arise. The whole
of the laws are being resisted and all will be destreyed if not protected....I am to sacrifice one law 1n order 1o save the
rest...... The Constitution is stlent on the emergency.””

23, Fresident James Monroe ina message to Congress in 1832 laid down his foreign policy commonly know nas the Monroe
Doirine.

24,  Newsweek January 8, 1973, p 28
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the complicated and fast-moving stream of
events of the twentieth century, need strong and
decisive leaders to occupy the White House. But
there may be aunscrupulous President, like Rich-
ard Nixon, who impaired the traditional character
of the Presidency by his crowding usurpation of
powers and violation of the historic concept of
Presidency or one like Jimmy Crater who was
castigated for ineffectual weakness; a man of
confused ideas and lack of direction.

The powers of the President may be di-
vided broadly into: (1) those chiefly or exclu-
sively executive in character; (2) those arising
out of the legislative process; and (3) those which
flow to him as a national leader. The executive
powers of the President may further be divided
under the following headings : (i) supervision
over the administrative agencies of the fgderal
government; (ii) enforcement of the laws; (iii) to
make appointments and removals; (iv) granting
of pardons; (v) to conduct diplomatic relations
and negotiate treaties; (vi) to act as Commander-
in-Chief of the armed forces of the United States
and (vii) to act.in emergencies.

_EXECUTIVE POWERS
President as Chiel Administrator /{
EJ‘he President assumes high technical re-

sponsibilities as head of the'national admmstraf whelming o po*’hlblllt)

tion. It is the duty of the President, as Chie
Executive, to see that the Constitution, laws and
treaties of the United States, and decisions ren-
dered by the federal courts are duly enforced
throughout the countryf He may, accordingly,
direct the heads of the Departments and their
subordinates in the discharge of the functions
vested in them by the Acts of Congres{dléis true
that Congress has assumed the power of'deciding
the structure and extent of authority of adminis-
trative Departments, but it dogs not detract the
right of the President to contro] administration
here are some Departments which are phc
by law under his direct contrck:p Moreover, the
Constitution entrusts him with the duty of the
faithful execution of the law¢ The Constitution
also permits him to “‘requife the opinion, in
writing, of the principal officer in each of the
executive departments, upon any subject relating
to the duties of their respective offices.”” This
provisien when supplemented by the decision of
the Suprzme Court that the President is bound to
see that an officer faithfully carries out the duties

%

v assigned to him by law rﬁes the legal position

of the President supreme.JFinally, the President
has the power to remove‘the head of the Depart-
ment who refuses to obey his ordersyHis author-
ity to determine and direct, within the framework
oflaw, the steps to be taken by that officeris clear
and dcﬁnite.l&};e is not likely, of course,”* ob-
serves CharletNBeard, *‘to quarrel with a Cabi-
netofficer over details but when there is a serious
conflict over important public policies, the Presi-
dent, if firm in his views, will prevail, and the
officer will yield, resign, or be dismissei}5
Such 2 conflict occurred in the administrati

President Coolidge in 1924, between the Presi-
dent and the Attorney-General Harry M.
Daugherty; and the Attorey-General was forced
to resign under protest. In 1946, President Tru-
man ousted Henry A. Wallace from the Depart-
ment of Commerce after a clash of opinions over
foreign policy. Secretary of State Cyrus Vance
resigned in April 1980 because he disagreed with
President Carter's decision to attempt a military
rescue of the American hostages in Iran. So did
General Haig, Reagan’s Seyretary of State and a
few more resigned on the issue of mandatory
sanciions against South Africa and secret supply

of arms to lrgn. |
Y Th i*ua( upon the President rests the over-

for the administration
¥ ofthe national gov r.mmeu‘)The simple provision
of the Constitution which vests in him the duty
of secing thatall the laws of the 'United States are
propul y exccuttd carries) ‘the awesome signifi-

of |

cance of this responsibility.”” The Report of the ~"

Hoover Commission on Organisation of the Ex-
ecutive Branch of the Government stated: “The

critical state of world affairs re uireéthegovcm-
mient of the Unifed States tg speak and act

inity of purpose, firmness, and restraint in deal-
ith other nations. It must act decisively to~

“preserve its human and “preserve its human and material resources. It
must develop strong machinery for the national
defence, while seeking to construct an enduring
world peace. It cannot perform these tasks if its
organisation for development and execution of
policy is confused and dlsordcrly, or if the Chief
Executive is handicapped in
rection to the depdrtments and agencie

When Jefterson became President, the fed-
eral government employed 2,120 persons. Today
by latest count, the President heads a colossal

25.  beard, Charles A, American Governmem<ynd Politics, p. 170.
26.  General Management of the Exccutive Branch, p. 2 (1949).
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establishment of over z% million Federal civilian

employees, These employees workin2,117 com-
ponent units of federal administration—in 2,117
departments, services, bureaus, commissions,
boards, governmental corporations and other
types of agencies. They are spread throughout the
world and their wages alone amount to over 18
billion dollars a year. It is impossible for any
President, whatever be the extent of his drive and
however dynamic personality he may possess, to
keep proper supervision over all the administra-
tive agencies. And despite the immensity of the
job, the President is only a part-time administra-
tor. His other tasks demand most of his time,
attention and energy. It, therefore, necessitates
some integrated system of organization which
should facilitate the President for leadership and
control.

This is provided, in the first place, by the
Presidential Secretariat consisting of the Presi-
dent’s Secretaries and the staff that functions
under them. They make a total of over 250 em-

, 'oyees in the White House Office. The Secre-
raries are an able core of attaches to aid him in

keeping abreast of administrative work. A recent // lo

development is the authorisation of administra<
1iv e assistants to the President 71 addition to the
executive Secretaries. The President’s Commit-
tee on Administrative Management urged that the
lack of staff assistants to the President be reme-
died by the appointment of six administrative
assistants who ‘‘should be possessed of high
- competence, great physical labour, and passion
for anonymity.”” The Administragive Reorgani-
sation Act of 1939 provided for'®x Administra-

tive Assistants for the President. Their duties are -

not precisely described by law but they include:
collecting information for the President on all_
matters of inferest to him as Chief administrator
and head of his party, smoothing out troubles in
politics and administration; scrutinizing and re-
porting on appointments to offices and work done
by the civil servants, keeping the President in
touch with Congress and a liaisoning between the
President and Congress, and keeping the Presi-
dent informed about the fluctuations in the public
opinion, grievances and needs of the citizens and
of States and local government with respect to
the work of the federal agencies.
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In addition to the three Secretaries and six
administrative assistants, the President has his
personal staff consisting of an assistant to the
President, a special counsel to the President, an
executive clerk, and Army, Navy and Air Force
aides. Outside this inner circle are the heads of a
number of staff agencies who advise the Presi-
dent on policy and *‘help him run the administra-
tive leviathan.”” The most important of these is
the Director of the Bureau of the Budget. Several
other Presidential agencies have also vital func-
tion especially in the making of economic and
military policies. They are: the Council of Eco-
nomic Advisers, Office of Emergency Planning
and the National Security Council, the Office of
the Defence Mgbmmnou,_Board of Impartial
Analysis, and Office of the Personnel, etc.?” The
Executive Office of the President has since been
expanded toa personnel of some 1,200 Executive
Secretaries, officials, assistants, clerks and other
employees. Within this large group is the White
House Secretariat.

ver of Law Enforcement
LThe Constitution commands the . resident

‘take care that the laws be faithfully exe-
cuted.”"?® It also prescribes that the President,
before he enters on the execution of his office,
shall take an oath or affirmation that **he wijll to
the best of his ability, preserve, protect and de-
fend thg Constitution of the United
Slates.)‘:g\s law enforcement official for the
nation, the President’s responsibility is not lim-
ited to the execution of the specific provisions of
Congressional statutes. It includes, as well the
duty of protecting the whole constitutional sys-
tem of government, guarding it against attack
from any source, and ensuring to all citizens
protection against rebellion or other danger to the
rights, the Constitution guarantees to thent) The
President’s power, to take care that the laws be
faithfully executed embraces all phases of the
Constitution as interpreted by courts. If the en-
forcement of laws encounters a resistance, the
President “*shall commission all the officers of
the United States,” including the armed forces,
to see that the laws are faithfully executed. Presi-
dent Eisenhower dispatched federal troops to
Little Rock, Arkansas on September 24, 1957 to
enforce Federal Court’s ruling on desegregation.

27.  The new President, on assumption of office, may create a variety of new organisations reflecting his some pet projects
and may even jettison an existing one as Kennedy did to the National Security Council machinery of Eisenhower

administration.
28.  Article [1, Section 3.
29  [bid., Section I, Clause 7.
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Addressing the American nation on the situation_ (
in the Little Rock and justifying the presence of
federal troops there, the President said : *“When
large gathering of obstructionists made it impog-
ible for the decrees of the court to be carried out,
@th the law and national inerest demanded that
resident take action. Fwe years later (Septem- B
ber, 1962) there occu ed the greatest clash since
the Civil War, between the Federal Govemment
and the State of MlSSlSSlppl where Governor ,
Bamettdefieda Federal Courtj injunction to admit
anegro, James Meredlth to the hitherto all white
University ‘of MlSS]SSlppl Seven hundred Fed-
eral Marshals weré sent to enforce the law against
the State National Guards. who surrounded the_
University on the Governor’s orders and even’
threatened to resist by force 'if the Féderal Mar-
_.shals brought Meredith to the University. Presi-
dent Kennedy ordered the mobilization of the
Mississippi National Guards, thus, placing it un-
der the command of the Federal Government.
Troops and military police were also sent and
James Meredith was finally enrolled. In 1894
President Cleveland, despite the protests of the
Governor of Illinois, sent soldiers to Chicago
where a great railway strike, affecting the move-
ment of commerce and mail, had taken place.
President Wilson, too, resorted to the same action .
on the occasion of the labour dispute among the,
steel workers at Gary, Indiana. Even if the Presi-
dent apprehends that laws are not likely to be
obeyed, or there is the possibility of their being
obstructed, he may order out the troops. President
Harding ordered the troops to stand by in 192
when a strike threatened to tie up the railways.
Troops were sent to take over the plant of the
North American Airplane Corporation in 1944
when strikers refused to heed the repeated ap-
pealgof the President.

@The extent of the President’s authority as
chief law-enforcement officer of the nation is
nowhere better illustrated than in the Supreme
Court’s decision’jn re Neagle, one of the most
dramatic cases if American Constitutional His-
tory. In 1890 the Attorney-General of the United
States, under direction of the President but with-
out any specific statutory authority detailed
United States Marshal Neagle to act as body-
guard of Justice Stephen J. Field of the Supreme
Court whose life had been threatened by a citizen
of California. The Justice was attacked in a rail-
road restaurant when Neagle shot to death the
assassin, Neagle was arrested and indicted for
murder by the Californian authorities. Neagle

¥

" no carte blanché to do sa in all cases,
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( sought a writ of habeas corpus to secure his

release from Californian authorities, an"action
eventually appealed to the Supreme Court. His
defence hinged upon finding legal authority for
his special assignment, that is, the authority of

" the President’s appointment of an agent without

statutory authorization. The Supreme Court held
that inasmuch as it is the duty of the President
““to take care that the laws be faithfully exe-
cuted’’ there was vested in the President authority
for Neagle’s assignment, although there was no
Emiﬂw{cﬁaﬁ@—‘@?_w
dent and the Attorney-General to direct the Mar-
shal to protect Supreme Court Judges. The Court
further declared that the President’s duty was not
confined ‘“‘to the enforcement of the Acts of
Congress or of treaties of the United States ac-
cording to their express terms,”” but included

“‘the rights and obligations growing out of the'

Canstitution itself, our international relations and

-all the protection implied by the nature of the
government under the Constitution. ";{

l Presidents before and after Neagle’s time
have fnot hesitated to use the immense poCyer

which the Constitution vests in them as such{But
it does not mgan that the President’s power is'not
without Iimli-:ilt is true, that the Chief Executivg |
may sometimfes act, as President Washmgton did
in sending troops (IS 00D of them) in crushing
the Whisky Rebellion of 1794; Lincoin took
immediate action, with Congress not even in
session, to move agamst ‘treasonable 1ndmdu-
als’ /vho defied the power of the Union ja-south-
emn States, or as' I& in Neagle’s casc'twthout
specific authorization from Congress, but he has
The Su-
preme Court recently 1 as a brake to slow
down unlimited expansior®in the powers of the
President. In'1952 Presidéfit Truman seized the
nation’s steel mills justifying his action on the
grounds;of the grave national emergency facing
the nation if the strike should take place. The
President was not supported in his action by
authorization of Congress. The Supreme Court,
in Youngstown Sheet and Tube Co. v. Sewyer,
found the President’s action invalidl The major-
ty of the Court held that the President had fran-

ascended his authority, for no support of the sei-

zure order could be found in the Acts of Congress
iri the President’s power as Commander-in Chief
of the Armed Forces, or in the general constitu-
tional grants of executive power to the President.
The President, in this instance, was making basic
law rather than executing it and the exercise of
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such a power he did not have under the doctrine
of the Separation of Powers. The minority opin-
ion, on the other hand, stressed the paramount
responsibility of the President faithfully to exe-

j?! the laws. 47

3 ower of Appointmet t{

The power to appoint is one of the most
important and effective in the list of Presidential
powers. It gives the President the means to com-
mand the allegiance of a huge number of federal
officers and enables him to secure the active
support of the members of Congress for his pro-
grammc.h‘_he Constitution gives the President the
power to nominate, and by and with thé advice
and consent of the Senate to appoint ‘*ambassa-
dors, other public ministers and consuls, judges
of the Supreme Court and all other officers of the
United States, whose appointments are not herein
Nt T T T el
lished by law; but the Congress may by law vest
the'wppeintiient of such inferior officers, as they
think propef, in the Président alone, in the courts
of faw, or in the heads of departments.’’## Thus,
appoiniments to the federal services fall under
two groups: officers whose appointment is en-
trusted by the Constitution or by an Act of Con-
gress to the President and Senate
officers’ whose appointment is Vested by Con-
gress in the President alone, the courts o-f'liz_l;,gg:
the hieads of departments. 3} There has never been
made a logical line of division and distinction
between the ““superior’” and ““inferior’” officers.
In the first category, however, are included heads
of departments, judges, diplomats, regulatory
Commissioners, Marshals, and Collectors of
Custorns. Some burcau chiefs and virtually sub-
ordinate euiployees fall under the second cate-
gory.

Taken together, the officers belonging to
superior category may number several thousand.
In filling these posts the President and the Senate
are subjectto no restrictions, except in some cases
when Congress by law may fix some qualifica-
ticns as citizenship, professional qualifications,
technical training, etc. The Tenure of Office Act
of 1320 fixed the tenure of great bulk of offices
at four years, and even where the term is not
prescribed by Statute, the custom is to replace
most of them at the expiration of four years. So
in practice the four years’ tenure is universal,

30.
il

Anrticle II, Section 2.

nd **inferior -
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except for federal judges, and cach President
during his term has at his disposal an enormous
extent of patronage, subject to the approval of the
Senate. During 1954 Eisenhower sent in 45,916
appointments to the Senate for confirmation.
Not one of these wasrejected. Ofthe total, 42,057
were military appointments, which are custom-
arily automatically confirmed. Of the 3,859 ci-
vilian appointmer:ts, just half were postmasters.

There are some appointments which are the
personal choices of the President and the usual
practice for the Senate is to ratify them promptly
and without objections even if the Senate is in the
hands of the party in opposition to the President.
It rarely interferes with the President’s selection
of his own ‘Cabinet,” that is, heads of Depart-
ments, ambassadors and Supreme Court Justices.
The only two exceptions during the last forty

“years or so were Charles B. Warren nominated

by President Coolidge as Attorney-General and
rejected by the Senate, and its refusal to confirm
Eisenhower's nominee for Secretary of Com-
merce, Lewis, L. Strauss, for political reasons.*?
The choice of the diplomatic representatives is
also left largely to President’s discretion, al-
though Senate’s rejection of Martin Van Buren
as Minister to Britain will be remembered from
the Jackson administration. On occasions, the
President may be obliged to withdraw the diplo-
matic nomination on grounds of political expe-
diency. In 1943, President Franklin Roosevelt
nominated Edward J. Flynn to the post of ambas-
sador to Austria. A storm in the Senate broke out
and Flynn was attacked as a politician with a
“‘clouded past and a man utterly unqualified for
the position in question.”” President Roosevelt
withdrew his name. Military and naval appoint-
ments, especially in times of crisis, are princi-
pally subject to Presidential determination. Fi-
nally Supreme Court Justiceships are filled by the
President and neariy always approved. The Sen-
ate, however, refused to approve President
Hoover's appointment of Circuit Judge John J.
Parke in 1930 largely because of labourand negro
opposition. It also refused to confirm President
Johnson’s nominations of Abe Fortas for Chief
Justice and William H. Thomberry for associate
Justice. Similarly, in November 1969 Clement
Haynsworth’s nomination wasrejected. The Sen-
ate on April 8, 1970 rejected President Nixon's

The only appointments made by courts of law are : clerks, reporters, and other ministerial officers. There are, however,

a large number of inferior officers in the various Depariments who are appointed by the Heads of Departments.

32.  Altogether there had been eight such rejections.
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nomination of Harold Carswell to the Supreme
Court.

In all other instances Senate freely uses its
power to ratify or reject the appointments as it
sees fit. As a rule, the Senate usually gives its
consent unless there are substantial reasons to
reject. Much, however, depends upon its political
complexion. If the majority of the Senators be-
long to the President’s party, then all Presidential
appointments are usually confirmed, for it re-
quires just a bare majority of the Senators present.
Confirmation of appointments need not require
a two-thirds vote as in the case of ratification of
treaties. Paul C. Warnke's appointment the Sen-
ate ratified on personal appeal of President Car-
ter, despite Democratic majority. But it forced
withdrawal of Theodore C. Sorensen, Carter's
first nominee for Director of the Central Intelli-
gence Agency.

A good many of the federal offices, spe-
cially those of a local nature, are subject to a
custom called senatorial courtesy. This is an
unwritten rule which requires that the President
would confer with and secure the consent ofghe
Senator or Senators of his party from the State to
which appointment is to be made. If the President
does not do so and insists on his own personal
choice, the other Senators, acting under the rule
of senatorial courtesy, will probably reject the
nomination. One of the best examples of the
operation of senatorial courtesy was the Floyd H.
Robert case of 1938-39. President Roosevelt ap-
pointed Robert as judge of the Federal District
Court for Western Virginia. This appointment
was objected to by both the Senators belonging
to the State of Virginia, and the President’s party.
The President without heeding to their objection
sent the name to the Senate for confirmation and
the Senate rejected it. A similar conflict occurred
in 1951 between President Truman and Senator
Paul H. Douglas (Democrat) over two federal
judgeships. When the President refused to accept
the Senator’s candidates, Douglas opposed the
President’s nominees®*and the Senate unani-
mously refused to confirm the Presidential ap-
pointments. In case the federal vacancies to be
filled are located in the State which has no Sena-
tors of the President’s party, the President has
some discretion, but even there he is bound to
consult party leaders in the regions concerned.

)
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The above statement of senatorial courtesy
is not the actual practice. Ordinarily, the Senators
do not wait to be consulted. They keep their eyes
on the possible vacancies and send messages,
through the President’s liaison representative for
Congressional affairs, requesting that certain of
their followers be nominated to the positions. The
President may attempt to inquire into the quali-
fications of the nominees of the Senators, but in
many instances he simply endorses their desires.
In fact, he has no time for all that,

Another class of officer subject to Presi-
dential nomination ‘are minor authorities like
revenue officials, marshals and Federal Attor-
neys within Congressional districts. The custom
is that the Representative, if he belongs to the’

President’s party, names the person to be ap-
pointed for his district and the recommendation
is always accepted unless for special reasons the
President desires to make a “‘personal’” appoint-
ment. If the Representative does not belong to the
President’s party, the patronage may go to the
Senator if there is one of the President’s political
party. Extension of such a kind of patronage to
the Representatives is of considerable utility for
maintaining their political organisation.

Finally, are the great variety of federal
appointments to minor offices which do not re-
quire confirmation of Senate at all. The power of
all such appointments is vested by the Act of
Congress in President alone or in the heads of
various Departments and more than 95 per cent
of federal appointments come under this cate-
gory. By far the greater portion of them are now
regarded as ‘‘classified services' and the ap-
pointment is made under civil service rules. Still,
from 20 to 30 per cent are treated as patronage.
When Congress carries the majority of the party
to which the President belongs, and the relations
between the two are harmonious, then, it is in-
clined to increase the proportion of officials
whose appointment is vested in the President
alone or in heads of Departments. Butin times of
conflict Congress exhibits its hostility. Forexam-
ple, in 1943, Congress was in “‘revolt’’ against
President Roosevelt’s domestic policy and it se-
verely criticised some of the appointments made
by him. The Senate went to such an extent as to
actually pass a Bill providing that the selection
of all officials, with certain exceptions, carrying

33,  When Truman’s nominations reached the floor of the Senate with adverse recommendation of the Senate Judiciary
Cummittee, Senator Douglas stated, ***I do not want to label the nominees themselves as being personally obnoxious
to me. I regard them as estimable men and fine citizens. But 1 should like to point out that they were nominated without
consultation with me, without any indication of the reasons for their selection, and contrary to the recommendations of
the much more highly qualified men whose names I had forwarded and who were supported by the heavy preponderance

of informed opinion in lllinois.*"
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a salary of $4,100 a year or more, should be
subject to the anproval of the Senate. Such a threat
is always ‘a gun behind the door” which Congress
may employ in controlling the exercise of the
President’s appointing power.

é\:hile the Constitution expressly author-
ises President to appoint officers with the
consent of the Senate, it is completely silent on
the question whether he may remove an officer,
either with or without the consent of the Senate,
The only provision in the Constitution in regard
to removal is that by impeachment. But this
process of removal is cumbersome and unwieldy.
Moreover, the resort to impeachment to remove
a person from a petty inferior office ‘*would be,”’
as Gamner puts it, ‘very much like shooting birds
with artillery intended for destroying battle-
ships.”"34 :

The issue of dismissal assumed an impor-
tant topic in the first session of Congress. There
was difference of opinion as to whether that
power lay with the President alone or he could
do so with the consent of the Senate only, or
whether the power lay with Congress to prescribe
how removals might be made. It was finally

The Government of the United States of America

laws are executed faithfully.’S But this decision
was modified in 1935. The Supreme Court held
in Humphery's case that a regulatory commis-
sion’s powers are quasi-legislative and quasi-ju-
dicial in nature and that the President’s removal
authority could be limited in respect to officers
exercising such powers.” 36

ﬂ" o conclude, as to purely administrative
offices, for which the President bears constitu-
tional responsibility for the faithful performance
of the duties thereof, complete and independent

* removal power rests in the President to be exer-

cised on any ground. But three classes of officers
cannot be removed by the President{First, the
judges of the Federal Courts who can be removed
by impeachment only. Second, members of the
various Boards and Commissions with part leg-
islative and part judicial powers who are pro-
tected by statutory limitations on the removal
power. Third, all officers and employees who are
appointed under Civil Service rules and may not
be removed ‘‘except for such causes as will
promote the efficiency of the service.”’

ower of Pardon

The President’s power to grant pardons and

decided that the President may remove alone and ///reprieves is judicial in nature, and it is exclusive.

there was no necessity of securing the consent of /
the Senate. This interpretation was accepted by
the Supreme Court. In 1866, Congress passed the
Tenure of Office Act forbidding the President to
make removals except with the consent of the
Senate. The Act of 1866, thus, reversed the cus-
tom which had been in practice for seventy-eight
years and recognised the right of the President to
remove officers only on securing the assent of
the Senate. President Andrew Johnson violated
this Actregarding itasunconstitutional and it was
one of the causes of his Impeachment in 1868,
The Act was, however, repealed in 1887.

In 1876 an Act of Congress was passed
providing that certain classes of postmasters
could not be removed from office except with the
advice and consent of the Senate. The constitu-
tionality of this Act was contested in the Supreme
Court and it was decided in Myers v. United
States that the statute was unconstitutional and
that the power to remove was implied not only
from the power to appoint, but also from the
general authority of the Executive to see that the

The Constitution authorises the President *‘to
grant reprieves and pardons for offences against
the United States except in case of Impeach-
ment.' ) The President cannot, of course, pardon
offences against State laws. Nor can he do it in
regard to impeachment offences. Otherwise, his
authority of granting pardons is very wide and if
he chooses he may grant pardon before as well
as after conviction. President Ford granted gen-
eral pardon to his predecessor Richard Nixon
againstalloffences during histenureas President.)
reprieve postpones the execution of the pen-
alty. A general pardon, granted to a large number
of offenders, is called an amnesty and is granted
by proclamation. A good example of amnesty is
Jefferson’s freeing all persons convicted under
the Sedition Act of 1798. In 1865 Andrew
Johnson issued a proclamation offering amnesty
to all those who had borne arms against the
United States, with certain exceptions and subject
to certain conditions. President Roosevelt issued
a last minute pardon to Dr. Francis E. Townsend,
who was held in contempt of a House of Repre-

Justice McReynalds, Brandies and Holmes did not agree with the majority opinion. The majority opinion declaring the

Act of 1876 unconstitutional and giving full power of removal to President was written by the former President, Chiefl

34.  Gamer, ). W., Government in the United States, p. 303.
35.

Justice Tafl.
36. Humphery's Executor (Rahbun) v.United States (1935).
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sentatives investigating committee.

In actual practice, the President does not
himself exercise his discretion in granting par-
dons. He has delegated his responsibility to a
large extent to the Department of Justice and acts
upon its recommendations, though he may take,

as President Harding personally took, steps to
arrange pardon for Deles.
itary Powers
/ /The Constitution declares that the Presi-
dent shall be fh‘“CummandEr-m Chief of the
army and T navy and the State militia when called

1\nfmhe service of the United States. ?’rovusmns

“of Taw empower the President to appoint military
and naval officers with the advice and consent of -

the Senate and in time of war to dismiss them at
will. The power to declare war belongs to Con-
gress, though ﬂ?mm.ghﬂ?fm_*
uct of the foreign affaits of the country bring
about the situation when declaration of war may
become a virtual.ngcessity. President McKinley
despatched a battleship to Havana, where it was
blown up, and it helped precipitate war with
Spain. In 1918 President Wilson sent American
forces to Siberia to help Allied troops, when no
state of war existed between the United States
and Russia, fighting the Bolsheviks. Under Hard-
ing and Coolidge armed forces were employed
to suppress ‘‘disorders’ in certain Caribbean
countries, The United States declared war against
Germany in 1941, but the navy had begun to fire
on submarines threatening the convoys to Britain
long before that. In fact, ‘‘a shooting war’ had
started in 1940. President Truman had no authori-
zation from Congress in 1950 when he ordered
American forces to resist aggression in Korea.
President Nixon arrogated to himself *‘the power
to initiate a war, to invade a foreign country
without a declaration of war, to keep secret for
three years a massive air attack upon a neutral
country..«>'®
When war actually comes, there is tremen-
dous enhancement in President’s power both as
Executive head and as Commander-in-Chief. As
Commander-in- Chref, he decides where the
troops are to be located and where the ships are
to be stationed. It is upon his orders that troops
are mobilised, the fleets assembled, and the mi-
litia of the State called out. He may direct the

37.  Article 2, Section 2, Clause 1.

campaign and might, ifhe wished, take command
of military operations, though in practice he
never does so. But all major decisions of strategy,
and many of tactics as well, are his alone to make
omﬁay still more add to his
powers by enacting blanket legislation, giving
him discretionary authority in matters of vital
importance, in domestic and foreign affairs. In
World War I, President Wilson was given power
to control production, purchase and sale of vari-
ous kinds of material for war purposes and food
supplies for troops. He had power to take over
factories, mines, pipelines, etc. In fact, he had a
vast reservoir of power in planning broad strat-
egy, raising military and industrial manpower,
and mobilizing the nation’s economy for war. In
World War 11, Congress again delegated vast
authority to the President and Roosevelt became
a sort of constitutional dictator. Roosevelt used
*‘Lincolnian as well as Wilsonian”’ precedents.
In 1942, he demanded that Congress must repeal
within a month a provision in the Price Control
Act that protected the farmer and whyjch it had
refused to repeal earlier. This threat of Roosevelt
was characterised as ‘‘a claim of power on the
part of the President to suspend the Constitution
in a situation deemed by him to make such a step
necessary,’ ¥ Roosevelt’s threat succeeded and
Congress ‘*meekly’’ repealed the provision. The
Supreme Court has expressed its unwillingness
to pass judgment on war policies. In the West
Coast—Japanese curfew regulations case in
1943—the Court declared : ‘“The Constitution
commits to the Executive and to Congress the
exercise of the war power....It has necessarily
given them wide scope for the exercise of judg-
ment and discretion....It is not for any court to sit
in review of the wisdom of their action or substi-
tute its judgment for theirs.”*#? In the nuclear age
of absolute weapons in which we live the next

wartime President will"have the right of which *

Lincoln spoke, to take ‘‘any measure which may
best subdue the enemy.’” This is fully illustrated
by the directions issued by George Bush to the
Commander of the Allied Forces engaged in the
conduct of the Gulf war.

Some forms of the Constitution, no doubt,
are suspended during actual hostilities. But two
basic constitutional rights do rethain or have so
far remained during all wars of the United States.

o

38  Henry Steele Commager, **Nixon's Impact on U.S. Presidency.’* The Tribune, Chandlgarh August 19, 1974,

39. Corwin, E.S., Total War and the Constitution, p. 64.
40. Hirabayashi v. United States (1943).

.
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e is the ultimate control of the President by the
people, thatis, Presidential elections must be held
during peace and war. In the midst of Civil War,
Lincoln had to campaign for re-election and seek
the verdict of the people, Roosevelt had twice to”
do the same in W
certain_restrictions, the basic liberties of free
speech and free press ‘‘have survived the hard
test of war,’

The President may establish military gov-
emment in conquered territory and in territory
acquired through cession, subject to the Acts
of Congress. After World War 11, military gov-
emnments were set up by the United States in Italy,
Japan, and in certain sections of Korea, Germany
and Austria. These military governments func-
tioned until the signing of the peace treaty and
were administered by acombination of American
and local personnel.

At home the President may use troops in
executing federal laws against resistance_that
cannot be overcome by ordinary civil pmccss It
isalso his constitutional duty to guarantee fo each -
Staté of the Union a republican form of govern-
ment, protect it against invasion, and to order out
troops to suppress domestic violence upon the
application of the State Legislature or Executive

nduct of Foreign Affairs

The Constitution does nowhere cxpressly
declare that the President is the chief foreign
policy maker and the accredited official spokes-
man of the country in international affairg. But
constitutional interpretations and practices ac-

cept him so and ascribe such functions to him{In

1799, John Marshall spoke of the President as
“‘the sole organ of the nation in its external
relations, and its sole representative with foreign
nations.’t In the Curtiss-Wright case,*' the Su-
preme Court referred to the “*exclusive power of
the President as the sole organ of the Federal
Government in the field of international rela-
tions—-a power which does not require as a basis
for its exercise an act of Congress, but, which like
every other governmental power, must be exer-
cised in subordination to the applicable provi-
sions of the Constitution.”” According to the Con-
stitution, the President appoints ambassadors,
and other public ministers, by and with the advice
and consent of the Senate, he negotiates and
concludes treaties with foreign governments,
subject to the ratification of two-thirds majority

1L Slmllar__D_IM:
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of the Senate, and he receives ambassadors and
other public ministers from foreign countries.
The power to appoint ambassadors and t

receive them is important, because it involves the
vital power of recognition. The President has
complete discretion to recognise or not, new
governments or States, In 1902, Theodore
Roosevelt recognised the new State of Panama a
few hours after a revolt had been staged with the
help of United States forces. President Wilson
withheld recognition from Mexican Govern-
ments which he disapproved. President Hoover
tried to restrain Japan from an aggressive policy
by refusing to recognise its puppet Manchukuo.
Roosevelt recognised the government of Soviet
Russia in 1939.%2 President Carter recognised
China and terminated United States’ link with
Taiwan in January 1979. Withdrawal of diplo-
matic agents or alterations in their assignments
or instructions amounts to disapproval with the
policy of the country concerned. For example,

" after the conquest of Ethiopia by Italy in 1936,

the American legation in Addis Ababa was re-
duced to a consulate. A more extreme form of
indicating displeasure with a country involves
closing its consulates as in the case of Germany
in 1948.

The President shares his treaty-making
power with the Semate. But: there are- many other
methods by whichthe President may bypass the
Senafe. The Tirstof this kind are the Execufive
agreements. Exécutive agreerments are p1edi;es of
cerfain action by Executives of two Loun[ncs__{\__)

famous example is the “*genileman’s agree-
ment’” betaeen President Theodore Roosevelt
and the Emperor of Japan under which Roosevelt
agreed to exert his influence and persuade Con-
gress to kill exclusion legislation and the Em-
peror of Japan agreed to prohibit the emigration
of coolies (labourers). Some Executive agree-
ments havz marked famous events : The Boxer
Protocel of 191, the Atlantic Charter, and the
“*destreyer b..sus“ agreement. The Supreme
Court has he!d that Executive agreements within
range of the President’s power are to be the law
of the land. *‘Such precedents,’” says E. S. Cor-
win, *“‘make it difficult to state any limit to the
power of the President and Congress, acting
jointly, implement effectively any foreign policy,
upon which they agree, no matter how the recal-
citrant third plus one man of the Senate may feel
about the matter.’"#

41.  United States v. Curtiss-Wright Export Corp. See also University of lllinois v. United States.
42.  Wilson, Harding, Coolidge and Hoover had refused to recognise the Russian Soviet Government from 1917 to 1933,
43.  Corwin, E. S., The Constitution and What It Means Todcy, p. 102.
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In addition to the Executive agreements,
Congress may confer authority on the President
to make agreements with other nations. The most
notable example of such Congressional authority
is the Reciprocal Trade Act of 1934 which au-
thorised the President, for a period of three years,
to enter into trade agreements with foreign coun-
tries, and lower tariffrates by proclamation to the
extent of fifty per cent without securing the rati-
fication by the Senate. This Act was extended
once in 1937 and again in 1940. In 1943 the term
was extended for two years only. These recipro-
cal trade agreements, although not submitted to
the Senate for confirmation, are fully enforceable
in the courts.

The President may resort to secret diplo-
macy and consequently enter into secret agree-
ments with foreign powers and commit himself
to the pursuit of a specific policy. This he does
by appointing personal emissaries of ambassado-
rial rank, without submitting their names to the
Senate for confirmation as required in the case of
more permanent appointees. President Theodore
Roosevelt sent a high emissary to Tokyo in 1905
and came to terms with Japan on certain impor-
tant matters in the Far East. On her part Japan
undertook to respect American dominion in the
Philippines. Roosevelt, on his part, committed
his government to accept the establishment of
Japanese sovereignty on Korea. He also im-
pressed upon the Japanese Premier that the peo-
ple of the United States were determined to see
that peace is maintained in the Far East and that
“‘whatever occasion arose, appropriate action of
the government of the United States....for such a
purpose could be counted upon by them quite as
confidently as if the United States was under the
treaty obligation.”” The whole negotiations were
so quietly arranged that nothing was known about
it in America until after the death of Theodore
Roosevelt. Before and after United States entered
into World War II, Franklin Roosevelt held top
secret conferences with the British Prime Minis-
ter and heads of other governments. Some of the
agreements reached at these conferences were
made public, others were kept secret. From
Washington's Proclamation of neutrality in 1793
to Eisenhower's decision to go to the Summit in
1955, Presidents have repeatedly committed the
nation to decisive attitudes and actions abrcad,
more than once, to war itself. President Truman
was not exaggerating much when he told an
informal gathering of the Jewish war veterans in
1948, *‘I make American policy.”’ Reagan in his
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inaugural address on January 20, 1981 enunci-
ated his Government’s foreign policy which he
truly translated into action immediately after as-
suming office. He declared, *‘To those neigh-
bours and allies who share our freedom, we will
strengthen our historic ties and assure them of
oursupportand firm commitment. We will match
loyalty with loyalty.”” In an obvious reference to
the USSR, the new President affirmed that as
““for the enemies of freedom, those who are
potential adversaries, they will be reminded that
peace is the highest aspiration of the American
people. We will negotiate for it, we will not
surrender for now or ever. Above all we must
realize that no weapon in the arsenal of the world
is so formidable as the will and moral courage of
free men and women. It is a weapon our adver-
saries in today’s world do not have. Let that be
understoad by those who practise terrorism and
prey upon their neighbours™’ (as in Afghanistan),
¢ If properly evaluated the powers of the
President as chief foreign policy maker and as
Commander-in-Chief are, indeed, real, matter of
fact, and colossal. And it is not surprising that the
President’s figure looms large in world politics.
In an age of international complexities and
mounting tensiens in which we live, every word
uttered by the President of the United States is
scarched for meaning in foreign offices through-
out the world. Whenever people talk in the capi-
tals of their respective countries *‘what is the
United States going to do?”’ they actually mean
therefrom **what is the President going to do.””
As Commander-in-Chief, he deploys America’s
armed forces abroad and occasionally supports
policies with what is known as *‘Presidential war
making.”’ [t must, however, be noted that in spite
of the immensity of his powers in the field of
foreign relations much depends upon the person-
ality of the President, the state of conditions
prevailing in the country and his ability to per-
suade Congress to approve or at least finance his
programme. The President has, no doubt, the
authority and capacity to act even independently
of Congress, but he cannot act beyond Congress.
Congress provides money and unless it provides
what the President asks for no President tan
succeed in his efforts. Checks and balances op-
erate in foreign policy-making and these cannot
be ignored.
Emergencies )
Emergencies arise in the life of every'pa-
tion and it is the fundamental right of every State

e .
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to meet them and preserve its existence. Emer-
gencies in the past concerned with the security of
the State and martial law had long been justified
asan emergency power to be exercised at the time
of great stress to restoye law and order and ensure
the security of the State. But during the last six
decades emergencies have been used as a reason
for the exercise of other governmental powers as
well, chiefly in order to combat economic emer-
gencies that seemed to threaten the life of the
nation. ‘*In recent years,'’ writes Gosnell, *‘crisis
has followed crisis; emergencies have appeared
to create new emergencies. One wonders if the
United States will ever return to what was for-
mally considered normal times.”’* An associ-
ated cause of the growth of Presidency, according
to Griffiths, is the shattering series of emergen-
cies, both foreign and domestic, that has been
America's lot during the past century. Rossiter
makes us to accept an axiom of Political Science
that great emergencies in the life of a constitu-
tional State ‘‘bring an increase in executive
power and prestige, always at least temporarily,
more often than not permanently.”*** He cites the
examples of Lincoln, Wilson and Franklin
Roosevelt. **Each of these men left the Presi-
dency a stronger instrument, an office with more
customary and statutory powers, than it had been
before the crisis."™ ——

The Constitution of the United States does
not specially provide for any kind of emergency.
The Supreme Court, too, has held that ‘‘emer-
gency does not create pi powcr *nordoesiti increase
power already given in the Constitution.*® The
exercise of emergency power of the President is
based either on his military power, his responsi-
bility to see that the laws are faithfully executed
or an emergency power delegated to him by
Congress. In times of military emergency the
President has always resorted to extraordinary
means. But, it was not until 1933 that the Presi-
dent first made use of emergency powers to meet
an economic crisis and since then Presidents have
issued proclamations declaring both “‘limited”’
and “‘unlimited”’ national emergencies.

The laws passed by Congress are not uni-
- form concemning actions which may be takeh in
case of emergencies. Under a few such laws'the
- President may act only after Congress itself has
declared that an emergency exists. But ordinarily
Congress authorises the President himself to de-
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termine whether there is an emergency. The use
of emergency powers is both salutary and dan-
gerous. Properly used they are restorative; im-
properly used, they may become a prelude to
dictatorship.

But such a contingency cannot happen in
the United States. The system of checks and
balances limits the emergency powers of the
President. The Supreme Court, in Youngstown
Sheet and Tube Co. v. Sawyer (1952), refused to
uphold President Truman when he issued an
order directing the Secretary of Commerce to
take possession of and operate most of the na-
tion’s steel mills. The President’s justification for
his action was that in order to avert national
catastrophe it was necessary. The Supreme Court
declared that there was no source of authority for
the President’s action either in the Constitution
or inany Act of Congress. It was not even a valid
exercise of the military power of President, for,
according to Justice Black, the Commander-in-
Chief does not have the power ‘‘to take posses-
sion of private property in order to keep labour
disputes from stopping production. This is a job
for the nation’s law-making, not for its military
authorities....The Constitution does not subject
this law- making power of Congress to Presiden-
tial or military supervision or control.”

From the decision in the Youngstown Sheet
and Tube Co. v. Sawyer following inferences
may be drawn when the President may act with-
out the authorization of law : (1) There must be
a real emergency; (2) it must be of a type for
which Congress has not already legislated; (3)
and it must be one which has arisen suddenly not
affording sufficient time for action by Congress.
These are valid limitations to the exercise of
emergency powers of the President, yet the Presi-
dent may still act in time of emergency. There
may be times when these limits are obscure.
Justice Clark agreeing with the majority decision
in the case cited above, declared, *‘In may
view....the Constitution does grant to the Presi-
dent exclusive authority in times of grave and
imperative emergency. In fact, to my thinking,
such a grant may well be necessary to the very
existence of the Constitution itself.”” This is ‘‘but
a substantiation_of the doctrine,’” says Gosnell,
*‘that when emergency power is used properly,
it is restorative in nature.”’

So long as America held relatively aloof

44, - Fundamentials of American National Government, p. 185,

45.  Rossiter, Clinton, American Presidency. p. 65.

46  Refer to Home Building and Loan Association v. Blaisdell (1934).
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from the world, cognisance of national emerg%
cies could be taken alone. Now America has
assumed for itself the status of the only super
power and it has upset the old balance of the
nineteenth century completely and finally. Woo-
drow Wilson wrote, in Theodore Roosevelt’s last
year in office: **The President can never again be
the mere domestic figure he has been throughout
so large a part in our history. The nation has risen
to the first rank in power and resources. The other
nations of the world look askance upon her, half
in envy, half in fear, and wonder with a deep
anxiety what she will do with her vast
strength....our President must always henceforth,
be one of the great powers of the world, whether
he acts greatly or wisely or not...We can never
hide our present President again as a mere do-
mestic officer....He must stand always at the front
of our affairs, and the office will be as big and
influential as the man who occupies it.”” Rossiter
maintains that it may be taken as an axiom of
Political Science that the more deeply a nation
becomes involved in the affairs of othexgpations,
the more powerful becomes its executive branch.
*‘The authority of the President™’, he says, ‘‘has
been permanently inflated by our entrance into
world politics and our decision to be armed
against threats of aggression, and as the world
grows smaller, he will grow bigger."¥

/(‘ V&ECISLATIVE POWERS

The Presidential system of govenment,
spearates the Executive and Legislative
branches, as signing to each a major role in the
government. No machinery is provided for inte-
grating the two. But while the chief duty of the
President is to execute the laws, he is at the same
time given a share in their making.)Rossiter
characterises the President as the Chiel Legisla-
tor, though it appears to be an extravagant title.
He says, “*Congress still has its strongmen, but
the complexity of the problems it isasked to solve
by a people who assume that all problems are
solvable has made external leadership requisite

Presidential Mef;sages

The Constitution ordains that the President
**shall from time to timé give to the Congress
information of the State of the Union, and rec-

ommend to their consideration such measurésas _
%‘M‘Mhe may,
on “exXfraordinary occasions, convene both
Houses, or either of them, and in case of disagree-
ment between them, with respect to the timé of
adjournment, he may adjoum them to 'such time
as he shall think proper... / The Constitution in
the presence -of this specnﬁc provision contem-
plates Presidential leadership in matters of legis-
lation and, indeed, as Charles Beard says, *‘itis
not too much to say that the fame of most Presi- -
dents rests upon their success in writing policies
into law rather than upon their achievements as
mere administrators.’**’ Presidents who success-
fully directed Congress in policy-making are
Jackson, Lincoln, Theodore Roosevelt, Wilson,
and Franklin Roosevelt. W
them *‘great’” Presidents.

¢ information required to be furnished
is contained in an annual message (State of the
Union message) conmmunicated at the begin-
ning of each session, and in special messages
communicated from time to time during the ses-
sion. The Presidential message may be delivered
orally in the presence of both H or sent to
fhem in a document. The annual message is major
n significance and may roughly be compared to
the Speech from the Throne in England. Wash-
ington and Adams came in person to Congress to
deliver information and nrake recommendations.
Jefferson adopted the practice of communicating
what he had to say in the form of a written
message. This was the rule for 113 years, when
in 1913, President Wilson returned to Washing-
ton’s custom and began delivering his messages
to Congress personally. While reviving the ear-
lier precedent Woodrow Wilson said, ‘ ‘the Presi-

dent of the United States is a perso, t
department of the government hailing Congress

from some isolated island of jealous power, send-

~1ing messages, not speaking naturally and with his
to provide such leadership, and he is therefore  OWn voice; he is a human being trying to co-op-_
expected, within the limits of constitutional and  crate W:fﬁ other human beings in_a common
political propriety, to guide Congress inmuch of  SeIvice.— e N
ifs Jawmaking activity.”"® President’s share in For a time Wilson’s successors followed in
mﬁmﬁﬂivew gative. his footsteps. President Hoover read his first
47.  Rossiter, Clinton, The American Presidency, p. 64.

48.  Ibid, p. 19.
49. Beard, C. A., American Government and Politics, p. 203.

of effective operation. The President alone is in
a political, constitutional, and practical position
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message to the general public over the radio as
well to Congress, but subsequently he resumed
the old practice of sending written messages.
Franklin D. Roosevelt restored the practice of
reading personally the messages as a means of
drawing the attention of the whole nation to his

programme with the invaluable help of radioand

camera. This was followed at short intervals by
a succession of special messages, each dealing
with a particular problem and outlining in some
detail the administration’s proposed measures for
dealing with it.

The annual message contains a review of
the activities of government during the preceding.
year, a declaration of party policies, and recom-

“mendations for such legislation as the President
deems the interests of the country require. Some-

mm?ﬁn_ﬁmponam
announcement, warning some other country

apainst pursuing a Teértain course of action. [t may

i mentous statement of principles

as the Monroe Doctrine incorporated in President

Monroe message of December 1823 or

Roosevelt's four freedoms which summarisec

objectives of American foreign policy in 1941.

In March 1947, Truman appealed 1o Congress

for aid to Greece and Turkey in their resistance

to Russian aggression in the name of commu-

nism. In 1954 session of Congress, President

Eisenhower presented some sixty-five proposals

for new legislation in his opening address and

even supplementary in later messages plus the

budget message and the annual economiic report.

Less obvious, but equally important, are
the frequent written messages sent from the
White House to Congress on a vast scale of public
problems. These messages are read by a clerk,
often indistinctly, and printed in the Congres-
sional Record. They indicate the nceds of the
government and the necessity for an appropriate
legisiation and, thus, is a gesture to friendly
legislators to the President to initiate the required
measures, Often, these messages are accompa-
nied by detailed drafts of legislation and the
friendly legislators take them up as they are.

The consideration which the Presidential
messages receive at the hands of Congress de-
pends upon the influence which the President
wields with the two Houses. If he belongs to a
different political party from that which is in
control of Congress, or if for other reasons Con-
gress is out of sympathy with his policies, his
recommendations receive very little considera-
tion. Franklin Roosevelt assumed unprecedented
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leadership in legislation and every important
measure enacted by Congress between 1933 and
1943 either emanated from the Executive Depart-
ments or was sponsored by the President. But the
Congressional election of 1942 made a sharp |
change in the attitude of Congress witha reduced
Democratic majority and a general disapproval
of his domestic policy. The new Congress struck
down one after another measures sponsored or
favoured by President Roosevelt. A similar posi-
tion happened in 1973, when a political crisis
developed betwees Republican President Nixon
and Congress controlled by the opposition
Democratic Party. The most immediate issues
were the ending of United States involvement in
Vietnam and what many members of the Senate
and the House of Representatives looked upon as
the usurpation of Congressional power by the
President. Democratic leaders of the 93rd Con-
gress pledged to take strong counter-measures to
reassert the authority of Congress as a co-equal
branch of the Government with the Executive.
President Jimmy Carter could 3ense the
tough and aggressive attitude of the Congress-
men whose minds were moulded by the decade
in which Presidents acted like monarch in deter-
mining foreign policy, making wars and subvert-
ing the exccutive structure of the Federal ma-
chine. He demonstrated that he needed more
Congress expertise for his domestic measures
and in the making of America’s foreign policy.
[t was an established White House ritual that
Jimmy Carter met from two to a couple of dozen
members of Congress and informally discussed
matters with them. The two-to-one Congres-
sional majority of Democrats over Republicans,
no doubt, worked to Carter’s advantage on rou-
tine issues, but, with impressive insistence, the
95th Congress declared its intention to share in
the making of foreign policy,*‘unlike any we
have seen in history.”” The House of Repre-
sentatives voted to trim foreign aid in general than
todeny United States Funds in international lend-
ing agencies to certain countries. Some of these

- restrictions were endorsed by the Senate, despite

the appeal of the White House that such action
would deny administration needed flexibility to
conduct foreign policy. So familiar did the White
House become with the issue of Congressional
intrusion into foreign policy that President Carter
declared, *‘Thave some good days on Capital Hill,
but I have some bad days.” The House of Rep-
resentatives rejected Carter’s recommendationto
send nuclear fuel to India whereas the Senate
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decided in favour of the Presidential recommen-
dation. Reagan began courting Congress extraor-
dinarily when he organised a political action
committee, called Citizens for the Republic, to
finance Republican candidates for national and
State offices. During the 1980 campaign, Reagan
supporters in Congress created a network of Con-
gressional advisory committees to develop pol-
icy positions for him and advise him “‘on key
concerns of constituents.’” The courtship of Con-
cress intensified during the transition—the pe-
riod in between his election and inauguration
when the opinion of Doles and Senator John
Tower, Storm Thurmond, and other Republicans
heavily influenced Cabinet choices. Reagan
aides promised regular bipartisan leadership
meetings with the President. Reagan himself
““met with a number of Senators....Democrats
and Republicans......touching all the right keys,”’
Doles said. still Reagan had some very uneasy
time with Congress and he had to give way or
compromise on a number of crucial issues.

All the same, legislative leadership of the
President cannot be discounted. The impact of
the President’s personality aside, the delivery of
the oral messages, heard by tens of millions over
the radio and heard and seen by additional mil-
lions, through television and newsreel, give
¢reater emphasis to executive recommendations.
The attendant publicity is frequently a factor in
mobilizing public opinion in support of Presiden-
tial proposals. If, in addition, they receive popular
approval, the Presidential prestige is enhanced
considerably. In summing up the legislative pow-
ers of the President, Rossiter says, *‘The Presi-
dent who will not give his best thoughts to guid-
ing Congress, more so the President who is tem-
peramentally or politically unfitted ‘to get along
with Congress’ is now rightly considered a na-
tional liability.”” John F. Kennedy in his ““A
Candidate’s view of the Presidency”’ declared
that the President **cannot afford *for the sake of
the office as well as the nation—to be another
Warren G. Hardinge’ described by one backer as
a man who ‘would, when elected, sign whatever
bills the Senate sent him and not send bills for
the Senate to pass’. Rather he must know when
to lead the Congress, when to consult it and when
he should act alone.”"*?
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Power to Call Extraordinary Sessions

The President is empowered to call extraor-
dinary sessions of Congress for consideration of
special matters of an urgent character. The Presi-
dent cannot of course, compel Congress to adopt
his recommendations at a special session any
more than at a regular session but “*he can some
time hasten action and if he is backed by a strong
public opinion he may be able toaccomplisheven
more.”” In earlier days when the second regular
session of every Congress ended on March 4,
with the next regular session not commencing
until after the following December, special ses-
sions were fairly numerous to deal with extraor-
dinary situations specially in years like 1909,
1913, 1921, 1929 and 1933. Under the new cal-
endar introduced by the Twentieth Amendment
the need for special sessions is less, because the
intervals between regular sessions are shorter,
and the new President after his inauguration finds
a new Congress already in session.! In 1939, a
special session was necessitated by the outbreak
of War. Since 1939, there had beh only one
occasion when President Truman called **a Con-
gress back to Washington after it had gone home
without expectation of returning.”’

The President is also given the power to
adjourn Congress when there is disagreement
berween the House of Representatives and the
Senate as to time of adjournment. But this power
has never been exercised, for Congress has al-
wavs been able to agree on this subject.

Budget

A sound, complete, effective and practical
Budget system was inaugurated in 1921 under
the Budget and Accounting Act. Before there was
an Executive office to enable the President to
discharge the responsibilities of a Manager with
regard to the expenditure of the administrative
agencies. Each Department of Government sub-
mitted and defended its budget directly to Con-
gress and the President did not review the finan-
cial demands of Departments and independent
agencies. The Budget and Accounting Act, 1921
vests in the President the sole responsibility for
requesting the grant of funds by Congress and
empowers him to assemble, correlate, revive,
reduce or increase the estimates of the several
Departments and Establishments. He is required

50. Comwell Elmere, The American Presidency : Vital Ceuter, p. 20.

51, The Amendment was adopted on February 6, 1933. Scction | reads, *“The terms of the President and Vice-President
shall end at noon on the 20th day of January, and the term of Senators and Representatives at noon on the 3rd day of
January........"'Section 2 provides, ‘*The Congress shall assemble, at least, once in every year and such meeting shall
begin at noon on the 3rd day of January, unless they shall by law appoint a different day.*’
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to submit to Congress a complete statement—

- Budget—of estimated revenues and expenditure
and activities of the government as recommended
programme. Budget is, thus, a detailed statement
of policy objectives with means of achieving
them for the guidance of Congress.

The Actof 1921 created the Budget Bureau
as the organ for performing the work required of
the President. It is empowered to supervise the
spending activities of the various agencies and to
advise the President on steps to be taken to intro-
duce greater economy and efficiency in the ad-
ministrative services. The Director of the Budget,
who is head of the Bureau, is appointed by the
President and acts directly and solely under the
President. Since 1939, the Bureau has been lo-
cated in the Executive Office of the President
and has become the President’s largest and most
valuable staff agency. The Act also created the
independent General Accounting Office, headed
by the Comptroller General. “‘In taking the in-
itiative for transferring the Bureau of Budget to
the Executive office of the President, providing

high level advisers within the White House Of-
~ fice and creating an executive planning organi-
zation, Roosevelt made it possible for a President
to come closer to fulfilling the charges of the
office than would have been conceivable before
these steps were taken,”’*2
Power to Issue Ordinances

Underthe legislative functions of the Presi-
dent may be included what is known as the
ordinance power, that is, the power to issue cer-
tain orders and regulations having the force of
law. The issuing of ordinances or ‘‘executive
orders'’ as it is somqlimes called, has now be-
come such an important phase of the President’s
legislative powers that in 1935 Congress passed
a law,*? requiring that all executive orders, de-
crees or proclamations having general applica-
bility and legal effect must be published in the
Federal Register, which is issued daily.

Some of these regulations are issued by the
President and other administrators under express
authority conferred upon them by Acts of Con-
gress; others are issued as a result of the necessity
of prescribing means for carrying into effect the
laws of Congress and the treaties; while still
others are issued in pursuance of the constitu-

The Government of the United States of America

tional powers of the President, and this he does
as Commander-in-Chief of the armed forces. It
has now become a normal practice with Congress
to pass laws in general terms leaving discretion-
ary authority with the President or the executive
Departments to fill in the gaps and this is tanta-
mount to legislating in fact. The National Emer-
gency Act, 1933, authorised ‘‘the President to
organise and regulate the industries of the United
States to create new agencies, to make regula-
tions for them, to delegate functions for subordi-
nates, and to do other things deemed necessary
to bring about economic prosperity.’” The Trade
Agreement of 1934 empowered the President to
make the trade agreements with foreign nations
and lower the existing tariff rates by 50 per cent.
And even more radical kind of delegation was
contained in the Reorganisation Act of 1939.
Franklin Roosevelt, in fact, broke all records.
Within a short time after his inauguration he
prevailed upon Congress to delegate large pow-
ers to him and, thus, started an era of executive
orders. Senator Herink Shipstead compiled the
statistics and figured that President Roosevelt
had issued 3,073 executive orders prior to 1944,
During the same period 4,553 laws were passed
by Congress.

The Congressional deiegation of discre-
tionary authority to the Executive has bgen a
subject of deep controversy and described by
many as a violation of the theory of Separation
of Powers and an inroad on the legislative com-
petence of Congress. The Supreme Court has
established the general rule which requires that
Congress should set standards and enunciate the
policy under which the ordinance power is to be
exercised by the President or his subordinates. In
the National Industrial Recovery Act, 1933, for
example, the Court found that the Congress had
given the President power without required con-
stitutional standard or policy to guide the Execu-
tive. The second case arose over the general
National Recovery Act (NRA) code-making
authority which the Court found delegated law-
making to an even greater extent and was there-
fore unconstitutional.**

Veto Powers

Finally, the President is given an important

share in legislation through his veto power. The

52. Harvard, William C., The Gavernment and Politics of the United States, pp. 96-97.

53. The Federal Register Act.
54, Schechter Pouliry Corp. v. United States (1935).
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Constitution requires that all Bills and resolu-
tions, except proposed constitutional amend-
ments, must be submitted to the President before
becoming law. If he approves, he appends his
signatures thereto and it is promulgated as law.
If he disapproves, he retumns it to the House in
which it originated with his objection, within ten
days. Congress, by a two-third vote in each
Chamber, may then pass it over his veto. If the
President fails to sign or veto the Bill within ten
days, excluding Sundays, it becomes law without
his signatures. If Congress adjourns within ten
days after the President receives the Bill and he
takes no action, the Bill is automatically killed.
This is known as the pocket veto and it is absolute.
Towards the end of a session numerous Bills and
resolutions are passed by Congress in order to
clearupitsaccumulated business. A considerable
number of the last-minute Bills, to which the
President may be opposed or for which he does
not want to take responsibility, thus, fail to be-
come law and the Presidents have rather gener-
ously used this device. President Jimmy Carter
killed in a single day (November 11, 1978) three
Bills he considered inflationary.

The veto power has been used more vigor-
ously during recent times than formerly. Eight
Presidents, John Adams, Jefferson, J.Q. Adams,
Van Buren, W. H. Harrison, Taylor, Filmore and
Garfield, did not veto any Bills. The first six
Presidents vetoed only three Bills. But in contrast
to this Franklin D. Roosevelt alone vetoed 63
Bills (9 were overridden). Truman vetoed 251
Bills (12 overridden) and Eisenhower 86. The
share of Jimmy Carter and Ronald Reagan is no
less. Both Franklin D. Roosevelt (1944) and
Harry Truman (1948) ventured into new territory
when they vetoed Tax Bills, though both were
overridden by Congress.

Washington and other early Presidents ve-
toed only those Bills which they regarded uncon-
stitutional. Jackson was the first President to use
this power to safeguard the Executive branches
of government against the encroachments of the
Legislature. Now Presidents veto Bills which
they regard ‘‘as inexpedient, contrary to public
policy, or for any other reason that is considered
compelling.’” Eisenhower vetoed the first Farm
Bill to come to him in 1956 on the ground that it
was ‘‘bad legislation.”’

But Congress too has often reasserted its
authority by overriding the Presidential veto. The
Democratic majority in the Congress overrode
President Ford’s veto for 11 times during his
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tenure of office. Only President Andrew Johnson
(15 times) and President Harry Truman (12
times) had their veto quashed by Congress more
often than Gerald Ford, who had served only half
as Andrew Johnson and less than one- third as
long as Harry Truman.

THE PRESIDENT AS ALEADER

A Party Leader

The President combines in his person the
two offices of King and Prime Minister, or as
Theodore Roosevelt said, **A President has a
great chance; his position is almost that of a King
and Prime Minister rolled into one.’’ On the one
hand he is a party leader, the spokesman and
representative of popular majority *‘more or less
organised in the party that he heads.”” Originally,
the Chief Executive was not a party man and
Washington thought himself identified with no
party. But when political parties had become
definitely established, we have it from Jeffer-
son’s time that Presidents began to be elected as
party men and party leadership became as truly
a function of the President as of the British Prime
Minister. And today his position as a political
leader of the party is as much a source of his
power as the authority which the Constitution
confers upon him. Chosen as a party man to head
a government operated under a party system, the
President surrounds himself with advisers of his
own faith, consults usually with men belonging
to his party in Congress for appointments, confers
with his own men in the party in framing policy,
and he uses his power as chief legislator to push
through the party’s programme to a crowning
victory. Sometimes it troubles good Americans
to watch their dignified chief of the State deeply
submerged in party politics, which torment
Washington’s spirit. “‘Yet if he is to persuade
Congress, if he is to achieve a loyal and cohesive
administration, if he is to be elected in the first
place (and re-clected in the second) he must put
his hand firmly to the ploy (plough) of politics.”
John F. Keti >dy, commenting upon President
Eisenhower’s preference to ‘‘stay above poli-
tics,’” maintained that no President **can escape
politics. He has not only been chosen by the
nation—he has been chosen by his party. And if
he insists that he is ‘President of all the people’
and should, therefore, offend none of théem—if
he blurs the issues and differences between the
parties—if he neglects the party machinery and
avoids his party’s leadership—then he has not
only weakened the political party as an instru-
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ment of the democratic process he has dealt a
blow to the democratic process itself. I prefer the
exammple of Abe Lincoln, who loved politics with

the passion of a bom practitioner.’*33
‘)MSe of the People
At the same time, the President is the voice
ofthe people; the leading formulatorand expoun-
dzr of public opinicn in the United States. While
e acts as a political leader of some, he serves as
a moral spokesman for all)Woodrm\ Wilson,
well before he could beceme the President, ex-
plained the essence of this role: **He (President)
is the only national voice in affairs. Let him once
win the administration and confidence of the
country, and no other single force can withstand
hum, no combination of forces will easily over-
power him. His position takes the imagination of
the country. He is the representative of no con-
stituency, but of the whole people. When he
speaks in his true character, he speaks for no
special interest. If he rightly interprets the na-
ticnal thought and boldly insists upon it, he is
irresistible; and the country never feels the zest
for action so much as when its Presidentis of such
insight and calibre. Its instinct 15 for unificd
action and it craves for a single leader.” The
President is the head of the State and the personal
spokesman of the people, even of those who
voted against him and who still oppose hiin,
Fonner President Truman in a TV-radio inter-
view with Edward R. Munrow in 1958, graphi-
cally described the President as **lobbyist for all
the people.”” In his address to Democratic Na-
tional Convention, which nominated him to be
the Party’s presidential candidate for the second
term, Jimmy Carter described the President as
““the steward of the nation’s destiny. He must
protect our children—and the children they will
have—and the children of generations to follow.
He must speak and act for them. This i1s his
burden—and his glory.™"3¢
As an administrator the President must
faithfully administer the laws, no matter whether
these laws were passed by Democratic or Repub-
lican majorities in Congress. As Commander-in-
Chiefhe represents the whole nation. He does not
direct war for the benefit of any single party or
any class of people. He, indeed, acts for all the
people. The rank and file of the people identify
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the President with the federal government, and
even with the American way of life. The White
House is one of the few national sacred buildings.
The President embodies the nation and as well
leads it. The people naturally look to him for
guidance inall sort of matters. Itis he who labours
to make the United States a better and prosperous
place te live in. Even in democracy the people
need a leader. **They need some one who wil!
personalise government and authority, who wil
simphfy politics, who will symbolise the protec-
tive role of the State, who will seem to be con-
cerned with them.”” The eyes of the whole nation
are, in fact, riveted towards its first citizen. There
1sa corps of astute journalists in Washington who
shadow the President wherever he goes. They arc
always after to catch even the most trivial phrase
that falls from his lips at press conferences, at
fireside chats, or off-hand and spread it broadcast
throughout the length and breadth of the country.
His message to Congress (State of the Union)
stirs the country and it is the one great public
document which is gnost widely read and dis-
cussed. The President, wrote Woodrow Wilson
Justbefore his first inauguration, **is expecied by
the Nation to be leader of his party as well as the
Chief Executive Officer of the Government, and
the countiy will take no excuses from him. He
must play the part and play it successfully or lose
the country’s confidence. He must be Prime Min-
1ster, as much concerned with the guidance of
legislation as with the just and orderly execution
of law, and he is the spokesman of the Nation in
everything, even in the most momentous and
most delicate dealings of the Government witk
foreign nations.”” John F. Kennedy said, that the
White House is not the centre of political leader-
ship. It must be the centre of moral leadership—a
‘bully pulpit,” as Theodore Roosevelt described
it. *‘For only the President represents the national
interest. And upon him alone converge all the
needs and aspirations of all parts of the country,
all departments of the government, all nations of
the world.””37In his farewell address to the nation
on January 14, 1981, President Jimmy Carter
observed, **The President is the only elected
official charged with representing all the people.
In the moments of decision, after the different
and conflicting views have been aired, it is the
President who then must speak to the nation and

55. **A Candidate’s View of the Prcsidx;nf:y". reproduced in Elmer E., Comwell’s The American Presidency, Viial Center,

p-21.

56. Reproduced in Span, New Delhi (The International Communication Agency, American Center), October, 1930.
57. **A Candidate's View of Presidency’’, reproduced in E. Cornwell's The American Presidency, A Vital Center, p. 21.
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for the nation.”’*8
Head of the State ™

In an essay on British Government Emest
Barker described the monarch as a symbol of
unity, a magnet of loyaity, and a centre of cere-
mony.** The President as head of the State serves
the American people in the same capacity. Apart
from the Chief Executive, the Constitutiortm
ers had expected him to perform, like ;llg,b_fl_gu_
arch, what Bagehot called, the **dignified func-
tions.”” Today, the "dlgmf ed"’ functions of the
President surpass the expectations of the Found-
ing Fathers. **Throwing out the ball at the first
base ball game, lighting the White House Christ-
mas tree, sponsoring Easter egg rolling on the
White House lawns, receiving monarchs and
delegations of almost reverential school children,
the President is a dignified embodiment of the
nation in a nation where official dignity is scarce
and the supply normally exceeds the demand.”'6°
The American people need such a symbol and it
has been useful **as a cement of national feel-
ing.”” This symbolic character of the office of
the President has s.rengthened its practical pow-
CrIs,

Speaking of the President’s powers in gen-
cral, Justice William O. Douglas of the Supreme
Court said in a recent opinion, *‘the great office
of President is not a weak and powerless one. The
President represents the people and is their
spokesman in domestic and foreign affairs. The
office is respected more than any other in the
land. It gives a position of leadership that is
unique. The power to formulate policies and
mould opinion inheres in the Presidency and
conditions our national life.’” Harold Laski sim-
ply epitomises the whole truth when he said,
“*The President of the United States is both more
or less than a King; he is also both more or less
than a Prime Minister. The more carefully his
office is studied, the more does its unique char-
acter appear.”” His military role, his ceremonial
functions, and his national responsibilities com-
bine to make him a powerful chief of the State
representing the whole nation.

Presidential Power: Peril or Promise

The issue of the powers of the President
has echoed and re-echoed throughout the history
of American nation. Writing about President An-
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drew Jackson, Henry Clay said, ‘‘we are in the
midst of a revolution, hitherto bloodless, but
rapidly leading towards a change of the pure
republican character of the government and to

the concentration of all power in the handsof one

man.”’ The problem has become more critical in
the present century. Amaury de Riencourt, writ-
ing under the caption ‘‘The Coming Caesars,"’
says, “‘In truth, no mental effort is required to
understand that the President of the United States
is the most powerful single human being in the
world today. Furiher crisis will inevitably trans-
form him into a full fledged Caesar, if we do not
beware. Today, he wears ten hats—as Head of
State, Chief Executive, Minister of Foreign Af-
airs, Chief Legisiator, Head of Party, Tribune of
the people, Ultimate arbitrator of Social Justice,
Guardian of Eccnomic Prosperity, and World
Leader of Westzin Civilization. Slowly and un-
obtrusively, these hais are becoming crowns and
this pyramid of ka's is slowly metamorphosing
itself into a tiwre. tie tiara of one man’s impe-
riun.” " Johs I, Keneddy, in his address, A4
Candidute's View of Presidency, said, *“what-
ever the political atfiliation of our next President,
whatever his views miav be on all the issues and
probicms that rush mupon us, he must above all
bethe Cluel Ixecutive inevery sense of the word.
e must be piepaied to exercise the tullest pow-
ers of the office—--1! that are specified and some
that are not. He must master complex problems
as well as receive one-page memorannda. He
must originate action as well as study groups. He
must re-open the channels of communication
between the world of thought and the seal of
power. "% Kennedy’s comments on the Presi-
dential office were a kind of counter-attack
against the reaction President Eisenhower had
represented against the Roosevelt-Truman_ era.
“Roosevelt fuifilled,”” hesaid, *‘the role of moral
leadership. So did Wilson and Lincoln, Truman
and Jackson and Teddy Roosevelt. They led the
peeple as well as the Government—they fought
for great ideals s well as bills. And the time has
come to demand that kind of leadership again.
And so, as this vital campaign begins, let us
discuss the issucs the next President will face—
but let us also discuss the powers and tools with
which he must face them. For he must endow the
office with extraoidinary strength and vision.””3
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Wars and emergencies, political and eco-
nomic, are the main harbingers of Caesarism. In
grave emergencies, leadership can never be col-
lective and the people of United States are now
living in an age of permanent emergency. The
Government has to fight **hot wars™’ and wage
**cold wars’, solve critical and explosive issues
involving abuse of diplomatic immunities as in
the case of American hostages in Iran, prevent
periodic trade and financial crises and create
conditions of security in all avenues of the na-
tion's life. The Government must also mitigate
labour-management conflict, check monopolistic
trends, vitalise the economy by removing road-
blocks that slowed the economy and reduced
productivity, provide decent housing, educa-
tional and health facilities and secure civil rights.
President Carter maintained, ‘‘Today, we are
asking our political system to do things of which
the founding fathers never dreamed. The govern-
ment they designed for a few hundred people now
serves a nation of almost 230 million people.
Their small coastal republic now spans beyond
a continent, and we now have the responsibility
to help lead much of the world through difficult
times to a secure and prosperous future,”"** Such
an immense increase in the efforts of the Govern-
ment to achieve desirable results has literally
forced a modern President to be what Woodrow
Wilson called **a big man.”" Amaury Reincourt
succinctly said, **Presidential power in America
has grown as American power and expansion has
grown, one developing within the other."’

The **big man’’ as a symbol of power for
good and evils has evoked varying responses.
There arc those who share the view that the
Presidential power has increased, is increasing
and ought to be diminished. They warmly sup-
ported the Twenty-Second Amendment to the
Constitution which limited the President’s tenure
to two terms in office. By this limitation they
hoped that the vast expansion of executive power
will not lead to dictatorship and the destruction
of representative democracy. Corwin, on the
other end, suggests that such fears of Presidential
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dictatorship or domination are exaggerated. He
notes the restraints on Presidential power that still
exist. He reminds us that public opinion in the
United States has strongly demanded vigorous
Presidential leadership. Corwin, however, em-
phatically urges improved relationship between
the President and Congress as a possible solution
of the still inadequate status of the Presidency
today. 55

Laski finds many hindrances to the exer-
cise of effective Presidential leadership. Instead
of fearing power, he maintains, that power,
‘“‘equal to the function the President has to per-
form, and suitably criticised and controlled,
should be given to the Chief Executive.”’% Laski
endorsed the views of the President’s (1937)
Committee on Administrative Management
which were, in general, shared by the Hoover
Commission, supporting administrative reorgan-
isation in the interest of a strong, energetic, uni-
fied, efficient and responsible executive, Both the
President’s Committee and the Hoover Commis-
sion agreed that the President must be given
administrative authority commensurate with his
constitutional responsibility.’*¢’

The Presidency of the United States is,
indeed, an office of great power. A number of
factors, some historical and some institutional,
have converged in modern times and have
changed radically the character of the office as it
was conceived by the framers of the Constitu-
tion. At the same time, the limits upon the Presi-
dency are many and they have a way of exerting
themselves even in the midst of grave crisis. No
significant policy can be made effective without
the approval of Congress, the law making and
money appropriating body, and always jealous to
assert its authority and independence. Congress
also investigates, through its committees, the
activities of the Executive Departments and their
agencies. No unconstitutional action can escape
the probity of the Supreme Court. **The opposing
party, the free and active press, the permanent
civil service, the governments of the fifty States
and the giant corporations and labour unions, and
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universities, all these independent centres of
power can frustrate any-President who attempts
to overstep the boundaries of his rightful author-
ity’*%® Jimmy Carter maintained in his farewell
address to the nation (January 14, 1981): ““This
is at once the most powerful office in the world—
and among the most severely constrained by law
and custom. The President is given a broad re-
sponsibility to lead—but cannot do so without
the support and consent of the people, expressed
formally through the Congress and informally
through a whole range of public and private
institutions.”” Every President’s conscience,
training and sense of history, remarks Clinton
Rossiter ‘‘have joined to halt him short of the
kind of deed that would destroy his fame and his
standing with the people.’’® If he becomes so
desperate to cross the boundary, he may meet the
fate of Richard Nixon and make himself liable
for impeachment, though Nixon was saved by
President Ford by giving him general pardon
against all offences during his tenure of office.

American Presidency, therefore, has a
promise that it is an instrument of constitutional
government. ‘*And it is one of the two prides of
the American people that no one of their Presi-
dents has been a scoundrel or a tyrant.”” The
sccond is the tradition of American democracy,
personal liberty and moral behaviour. This is the
real strength of Presidency. Ronald Reagan had
not met the fate of Richard Nixon, but the ‘Iran-
gate’ scandal (arms for hostages deal) had a much
more serious impact on America’s status as a
major economic and political power than Water-
Gate did. And what shocked most the Americans
was that their President (Reagan) lied to the
American public, that he played foul with some
of its premier institutions, (for example Con-
gress,) that he failed to meet those uniquely
American standards of decency, morality and
democracy. In short, Regan betrayed that
“mythic self-image of American exceptional-
ism.”’

Concluding his discussion on The Coming
Caesars, Amaury de Riencourt says that the rise
of Caesarism in America is considerably eased
by a number of American features. The first is,
‘“‘*democratic equality, with its concomitant con-
formism and psychological socialization, which
is more fully developed in the United States

267

than it has ever been anywhere, atany time.’” The
second important feature is that Caesarism can
come to America constitutionally, without hav-
ing to alter or break down any existing institution.
**The White House is already the seat of the most
powerful tribunician authoritty ever known to
history. All it needs is amplification and exten-
sion.. Caesarism in America does not have to
challenge the Constitution as in Rome or engage
in civil warfare and cross any fateful Rubicon. It
can slip in quite naturally, discreetly, through
constitutional channels.””’Carl J. Friedrich says,
“‘indeed, two modemn developments have
brought with them a curb to presidential power
as contrasted with Jackson’s days : one is the
professional expert and administrator, and the
other is the techinques of mass communication
and of polls which has brought the citizen’s view
into limelight.”’”" The Water-gate revelations
blurred President Nixon’s public image. There
had also been revelations of wholesale false-
hoods in regard io the bombing of Cambodia. By
a vote of 71 to 18, the Senate approved a Bill on
July 20, 1973 limiting the power of the President
to commit the United States armed forces to
future hostilities without firm Congressional ap-
proval. Speaking on the Bill, Senator Jacob
Javits, a Republican, angrily asked, **What gives
him (the President) the pre-eminence and patri-
otism that is denied to us ? I do not understand it.
He is human and mortal, as we are. If you had
any doubt about it yesterday, you should not have
it today. What is the basis for the assumption that
he is infallible and cannot make a mistake and
that only we are capable of mistakes ? Nixon was
on record saying that the American people were
like children and his opinion of their elected
representative was not mere flattering. It had also
been reported that Nixon based his actions on the
theory that the President knew all the facts and
he had the right to order burglary of the files of
Dr. Daniel Ellsbergs, the psychiatrist. But what
ultimately was Nixon’s fate? A self-condemned
person who brought Presidency to shame. No less
was the contribution of his Vice-President, Spiro
Agnew, to loss of faith by the people in the
institution of the President.”” Agnew resigned in
1973, because of the ‘ ‘kick charges.’’ Atthattime
he did not contest charges of evading $29,000 in
income taxes. in April 1981 he was fined
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$250,000 to pay Maryland for accepting *‘kick-
backs’’ while Governor of the State from 1967
to 1969.

The country’s reaction against Lyndon
Johnson, Richard Nixon and Ronald Reagan de-
mostrates that Americans do not want a President
to become too powerful, to take too much author-
ity to himself, to cut too many comers, to abuse
the office, to ride roughshod ever Congress. Yet
the country certainly wants him to have ample
power to cope with all emergencies, to be firmly
in command of the sprawling bureaucracy, *‘re-
ally to run things."” In fact. Congress and the
public push at the President new authority to
handle new problems. Election results and opin-
ion polls indicate that the voters also respond to
a just, humane, decent person—-but one who can
also be tough and ruthless when necessary. Time
and again, an Alladi Stevension (1952 Demo-
cratic candidate) or a George McGovern (1972
Democratic candidate) or even Jimmy Carter for
the second term in 1980, 1+ dismissed as ““too
nice”” or *‘too decent’ for the White House.
“The public seems to want a soft-hearted but
hard-nosed President, and that 1s a hard role to
cast.”” They want someonz they can look up to
and respect. Despite Ronald Reagan's landshde
victery in the 1980 Presidential election and even
the Democrats voting with his cconomic policies,
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especially to cut government spending, the public
opinion poll (published by the New York Times
in March 1982) showed the steady erosion of
popular support for his domestic and foreign
policy. It was found that only 45 per cent of those
asked approved Reagan’s **handling the job’" as
President. The Hollywood style of conducting th=
state affairs the nation did not accept from the
occupant of the White House and that too, at the
age of 70. The John-Tower Edmund. Muskiz-
Bent Scowropi-review Board exonerated Reagan
of any personal wrong-doing in the so-called
Iran-gate scandal, in which arms were sought to
be sold to Tehran in exchange for American
hostages held in Iran and the funds from the arms
sale got diverted to Contra rebels in Nicaragua.
In a broadcast speech to the nation, President
Ronald Reagan acknowledged that his ence-se-
cret Iranian initiative *‘deteriorated.”” into an
“‘arms for hostages™ deal and said, *"it was a
mistake’’ and ‘‘as President, | cannot escape
responsibility.”” The Iran-Contra affair has been
the biggest crisis of the Reagan Presidency. But
the political damage done to the Presidency can-
not be repaired at any cost, though he had owned
full responsibility for his own actions and for
those of his administration and acknowledged :
**I've paid a price for my silence in terms of your
(nation’s) trust and confidence.”
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CHAPTER IV

The ‘Cébinet’ and the

Origin and Nature of ‘Cabinet’

The Executive Departments of the Govern-
ment of the United States are: State; Treasury;
Defence; Interior; Justice; Agriculture; Com-
merce; Labour; Health, Education and Welfare;
Housing and Urban Development; and Transpor-
tation. Each Executive Department is headed by
a Secretary appointed by the President with the
consent of the Senate. The ten Secretaries and the
Attorney- General are recognised as the top po-
litical figures in the national administration and
they were in the line of succession to the Presi-
dency. They sitin the ‘President’s Cabinet.”! The
Constitution has nothing to say about a ‘Presi-
dential Cabinet.” It simply mentions that the
President “*may require the opinion, in writing,
of the principal officer in each of the exccutive
Departments, upon any subject relating to the
duties of their respective offices.”’2 But the fra-
mers of the Constitution had in their minds the
importance of counsel in determining policies,
though they “*apparently deemed it unneccssary
to insert any formal provision, taking- it ior
granted that the President would have sufficicnt
sense to avail himself of advice upon important
occasions.””® They did, of course, give to the
Senate a measure of such autherity in connection
with appointments and treaty making.

Washington had in the beginning expected
that the Senate would serve the same purpose that
the Upper Chambers in the Colonial Legislatures
had fulfilled, that is, it would be an advisory
council with as much executive as legislative
responsibility. The Constitution more or less im-
plied this {unction of the Senate when it provided
that the President shall have the power **by and
with the advice und consent of the Senate™ 10
make treaties and appointments. Washingion
songht the advice of the Senate in connecticn with
America’s Indian atfairs but was “‘snubbed.”

Anrticle 1I, Section 2, Clause 1.
Zirk, H., A Survey of American Government, p. 254,

da L b —

Others may be invited to Cabinet mectings at the discreiion of (e

xecutive Departments

Eelying on the precedent of English and Colonial
ceurts, the President sought the assistance of the
Supreme Court, to render opinions of an advi-
sory nature, but here again he was *‘rebuffed.”’
Washington, therefore, began talking over cer-
tain questions with the principal officers of gov-
crumient and by 1791, he called regular confer-
cnces of key officials for consultation not only
on matters periaining to their particular Depart-
wments but in regard to questions of general ex-
ceutive policy. Since 1793, the name **Cabinet™
came 10 be spplied to these joint meetings of the
Chiei Executive with his heads of the Depart-
ments. Unknown to the Constitution, Cabinet is
an evira-leval insiitution and is a child of custom
and tradition. But itis simply an advisory body,
thotigh its grow ih 1+ an example of the manner in
which usage iias shaped the Constitution to meet
the pressure of necessity.
carly in his administration, Andrew Jack-
son dispensed with Cabinet meetings altogether
and acted onthe advice of several of his intimate
tricids. 1 his " Kitchen Cabinet,” as it popularly
came (0 be known, served the purpose of the
President’s advisees. ilis successors, however,
foilowed he custom of cailing the heads of the
principal Departnents into an informal confer-
ence or the discussion of complicated problems,
and thes, began a series of Presidents who de-
vended ruthier heevily on their Cabinets. With the
coing inof Woodrow Wilson the reverse phase
begen® He preferred his own sources of advice
or depencizd upon the council of a very few per-
sonal egents sucin as Colone | Edward M.
Houze, Wilson's successor, President Harding,
cwrever, was excessively reliant on his Cabinet,
imvited e Vice-President to atiend its meetings
¥ ieded it membership “*men who knew
dea! more about public &fiairs than did he

1o e

ures 5T Prosident Poosevelt did not lean heav-

Tresident.

]

Woodrow Wilson did not even bother to discuss the sinling o the Lusitania or the declaration of war with it. *‘For

some weeks,"*4vrote his Secretary of Interior, Franklin Lene, ' we have spent aur time at cabinet meetings largely telling

stories."
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ily on his Cabinet, although he did not dispense
with its regular meetings.® In the beginning,
particularly in fashioning his New Deal, he
looked for advice to a little group of younger
_people known as the **brain trust.”* For a time,
he tried a “‘super cabinet,”’ the National Emer-
gency Council, whichincluded in its membership
more than thirty persons drawn from the Cabinet
and independent establishments. But eventually
he returned to the old system, although Roosevelt
and Truman leaned heavily on personal friends
such as Harry Hopkins and George Allen. Presi-
dent Eisenhower did his best to restore the Cabi-
net to full duty. He invited such key officials as
the Director of the Budget and the Chairman of
the Civil Service Commission to attend regu-
larly. He even established a formal Cabinet Sec-
retariat to organise its work and to keep the
necessary records. Eisenhower, accordingly,
used an expanded and augmented Cabinet
quite extensively as a sounding-board and pol-
icy-making group. President Kennedy, on the
other hand, preferred to deal directly with those
Cabinet members involved in a particular prob-
lem and he avoided large-scale formal meetings.
Eisenhower, Kennedy, Johnson, Nixon, Ford,
Carter and Reagan included the Vice-Presidents
in their Cabinets. Carter described his Cabinet
officers—10 Secretaries and the Attorney-Gen-
eral—as ‘*almost perfect’” and directed them to
“*honor (honour) my commitments to the Ameri-
can people.”’

Though unknown to law yet it has become
an integral part of the institutional framework of
the United States of America.b But it is really not
a cabinet in the sense in which we understand it
under a system of parliamentary government. The
members of the American Cabinet are not mem-
bers of Congress and neither they take part in its
debates nor do they go there to initiate and pilot
legislation or to defend the policy of Government
or stand in need of seeking its confidence. They
are essentially the advisers of the President. The
President can, and often he does, override the
opinions of his ‘ministers’ or he may not seek it
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or even if he does seek, it is for him to decide
whether to consult them individually or collec-
tively. The use of the Cabinet depends on the
President’s desire. Harold Ickes, who was at
times enraged at what transpired in the Cabinet,
wrote in his Diary after a meeting in 1935: **Only
the barest routine matters were discussed. All of
which leads me t8 set down what has been run-
ning in my mind for a long time, and that is just
what use the Cabinet is under this administration.
The cold fact is that in important matters we are
seldom called upon for advice. We never discuss
exhaustively any policy of government or ques-
tion of political strategy. The President makes all
of his own decisions.”” Henry Morgenthan, an-
other member of Roosevelt Cabinet wrote: **The
important things were never discussed at Cabi-
net.”’ Lincoln too ignored his Cabinet and at one
time seemed on the verge of doing away with the
meetings altogether. Gideon Welles, Lioncoln’s
Secretary of the Navy, complained, ‘‘There is
really very little of a hearing at this time so far as
most of the cabinet are concerned, certainly but
little consultation in®&his important period.”
Again, he said, **But little was before the cabinet,
which of late can hardly be called a council. Each
Department conducts and manages its own af-
fairs, informing the President to the extent it
pleases.”

The Cabinet meets ordinarily once a week
and it is for the President to decide what matters
come before it.” Proceedings are decidedly infor-
mal and there are ho rules of transaction of busi-
ness.® Only rarely is there a vote and that too,
when the President asks for one. No minutes or
official records were kept of its proceedings.
President Eisenhower established a Cabinet Sec-
retariat to organise its work, keep its records and
follow through on decisions. In addition to setting
up a sub-Cabinet to support the Cabinet itself, he
continued the practice of authorising Cabinet
level committees to deal with special problems.
Eisenhower appointed, in November, 1954, Max-
well M. Rable as the Secretary of the Cabinet of
the United States. But Cabinet members have no

5. ‘‘The President ordinarily began with a recital of pleasantries, telling stories which ticked with him or joshing cabinet
members about their latest appearances in the newspapers. Then he might throw out a problem for a generally rambling
and inconclusive decision. Or, turning to the Secretary of State, he might say without ceremony, *“Well, Cardell, what's
on your mind today? Then he would continue around the table in order of precedence.'’ Comwell, Elmer E., The American

Presidency: Vital Cenier, pp, 67-68.

6. The term Cabinet is referred to by name in Chief Justice Marshall's decision Marbury v. Madison (1803).
7. President Taft observed : **As it is, the-zustom is for the President to submit to its members questions upon which he

thinks he needs their advice, and for the membets to bring such matters in their respective departments as they deem,

appropriate for Cabinet conference and general discussion.”
8. Itis reported that Franklin Roosevelt sometimes related a story or an amusing incident. Lincoln, too, was fond of stories.
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corporate rights which are uniformly recognised
by custom. This is well illustrated by two anec-
dotes, one relating to America and other to Brit-
ain. *‘Ayes one, noes seven. The ayes have it,”’
announced Lincoln following a Cabinet consult-
ation in which he found every member against
him. The only vote that counts is the President’s
own. This is so often contrasted with Lord Mel-
borne putting a question on Corn Laws to the vote
in his Cabinet and saying, ‘‘it does not matter
what we will say, as long as we all say the same
thing.”” Unanimity of decisions is the basic prin-
ciple of Cabinet government and essence of col-
lective responsibility. The Cabinet members in
America may make speeches in support of the
general policy of the administration. They may
even initiate a line of policy which, having been
approved by the President, may be described as
their own special contribution, as the agricultural
policy of Wallace and the reciprocal low tariff
agreements of Hull, in Roosevelt’s administra-
tion. *“‘But, in general, the American Cabinet
minister lives and moves and has his being in the
context of Presidential thought. However able
and distinguished, he is bound to be eclipsed by
the major significance of his chief.""®

The Cabinet in the United States is, in fact,
the ‘‘President’s family.”” President Monroe
thought himself as merely a primus inter pares.
But as Brogan puts it, *‘even Monroe was primus
and he had chosen his peers.’’'0 A British Prime
Minister may have a choice in selecting his col-
leagues upon whom he can rely, yet the party
expects certain men to be in the Cabinet and the
country, too, expects them to be there. In Amer-
ica, the President, unlike the Prime Minister in
Britain, does not make a team. The considerations
which influence his choice are different from
those of a Prime Minister belonging to a country
with a Parliamentary system. Some of his col-
leagues may hardly be known to him when he
chooses them. President Wilson had never met
Lindley Garrison, his Secretary of the Interior.

2n

He may, again, appoint persons not belonging to
his own party, though since 1975 the principle of
party solidarity has been adhered to rather
closely.!! Cleveland appointed Walter G.
Gresham as Secretary of State and he had been
thought of as a Republican candidate for the
Presidency. Theodore Roosevelt and Taft each
appointed a Democrat Secretary of War and
Hoover made a Democrat Attorney- General.
Roosevelt appointed Henry L. Stimon as Secre-
tary of War, and Frank Knox as Secretary of Navy
in 1940, although both were prominent Republi-
cans and the latter had only four years previously
been his party’s candidate for Vice-President.
Eisenhower thought it good politics to recognize
the “‘Democrats for Eisenhower’® by naming
Texas Democrat, Mrs. Oveta Culp Hobby, as his
first Secretary of Health, Education and Welfare.
President Kennedy's Cabinet included two Re-
publicans, the Secretary of Treasury, Douglas
Dillon, and Secretary of Defence Robert
McNamara. Lyndon Johnson continued with the
members of Kennedy's Cabinet, after his assas-
sination.

If the President makes his Cabinet, he can
alsounmake it at his will. It is true that the choice
of the President is not so unrestricted as it is
generally imagined. He is limited by party neces-
sities, geographical considerations and it is poli-
tics also to recognise the major religious groups.
President Kennedy appointed his brother Robert
Kennedy as Attorney-General and it was obvi-
ously a personal matter. Wilson was compelled
to make Bryan as Secretary of State and for the
same reasons that compelled Gladstone to take in
Chamberlain in 1880 and Lord Palmerstone to
offer a place in his cabinet to Cobdon. But once
Wilson had become settled, he was able to drop
Bryan with no trouble at all. It happens only in
the United States, because there cannot be a
Cabinet crisis in the British sense. Leaving aside
Lincolns and Wilsons even weaker Presidents
can get rid of any member of the Cabinet as

9. Laski, H. J., The American Presidency, pp. 79-80. President Roosevelt did not refer to his Cabinet the proposal to
reforming the Supreme Court as contained in his message to Congress in 1937. This is narrated by the late Harold Ickes
and it illustrates how the President may commit the administration to a bold or even a rash course of action without
consulting his Cabinet. Harold Ickes said, *‘I have always deprecated the fact that President Roosevelt did not consult
his Cabinet in advance and that nobody knew about the particular plan, except the President himself and the
Attomney-General. The Cabinet was called together hastily at eleven o'clock one moming. The message was alrgady
on the way 1o the Hill (i.e., Congress). Even if our advice had been sought, it would have been inefTective. We were
confronted with a choice of supporting the President—or of resigning from the Cabinet and opposing it."* As quoted
by D. W. Brogan in An Introduction to American Politics, pp. 176- 277 f.n.

10.  Brogan, D. W., An Introduction to American Politics p. 275.
1. Washington made Jefferson Secretary of State and Hamilton Secretary of the Treasury. But friction soon arose and it
proved desirable **‘to bring the chief offices into the hands of men who saw eye to eye in political matters.""
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president Arthur got rid of Blaine, the most popu-
lar Republican and the greatest force in the party.
The conclusion is obvious. In the United States
the Cabinet is only what the President wants it to
be. ‘It is his tool’” and as for its miembers, “‘a
breath unmakes them as a breath has made.”" Iis
compositon is unpredictable. Many of its micm-
bers, after their terms of ofiice, retire into the
obscurity from which their eievation had brought
them.!'?**Cabinet affice,”" in the words of Profes-
sor Laski, *‘is an intzrlude in a career; it is not
itself a career. There is no techiique of direct
preparation for it; there i3 no certaingy that it will
continue because it has begen; there is no assur-
ance that the successful perfermance of s func-
tions will lead to a rencwal of office in a sub-
sequent administration.””"* A President can get
rid of all his Cebinet as Jackson did; he can get
rid of his prodecessor’s Cabinet as Tatt and Tru-
man did. le can disriss a member of the Cabinet
as Truman dismissed Wallace. In July. 1979,
Carter dismissed Joseph Calitano, Secretary of
Health, Education and Welfare, and Secretary of
the Treasury. He allowed Attgmey-General Grif-
fin Bell and the Secretary of Energy. James
Schlesinger, to resign. The Secretary of Trans-
port, Brock Adams resigned betore he waos dis-
missed. The Secerctary of State, Cyrus Vance
resigned in Aprii, 1980, because he disagreed
with Carter on the rescue of hostages in Tran.
Utility of the Cabinet

Nevertheless the Cahinet has a character
and importance of its own. Membership in it
continues to be the ambition of many politi-
cians." And althouzh there is considerable vari-
ation in its prestige and influence from admini-
stration to administration, yet it must meet once
a week and transact two types of business. In the
first place, the broad policies of the government
are examined and diseussed. The President may
frequently consult the Cabinet on matters of top
policy. He may accept their opinion or not. but
the discussions bring out useful information and
opinion, clarify views and promote morale in
administration. Cabinct discussions help to sus-
tain the President and render him more responsi-

12, Laski, H. J., dmerican Presidency, p. 80.
13.  Ibid, p. 95.

14, Prof. Brogan cites a casc in which ke was an eye witness
discussion of the new Cabinzt, Mr. Truman was expected to
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ble to the people.

The second type of work it does is rather
more rontine. The President co-ordinates the ac-
tivities of different Departments and resolves
interdepartimental conflicts which are bound to
arise in a compiicated and gigantic administra-
tion, as one finds in the United States. What the
President does is that he frequently meets the
individual departinental heads and agency chiefs,
listens to their complaints and limitations and,
then, osks the Czbinet to attempt co-ordination,
Cabinet mectings and discu=sions help to iron out
departmental differences and wmisunderstandings.
The Cabinet meeting may also serve to produce
& sense of administrative responsibility and co-
herence inan administrative structure that is frag-
mented, specialised, and diffused.

While evaluating the role of the American
Cabiret, it may be noted that it is a body of
advisers to the President and not a council of his
colleagues with whom he has to work and upon
whese approval he depends. Cabinet discussion,
as Professor Laski says, *'is the collection of
opnions by the President with a view to clarify-
ing lus own mind, rather thon a search for a
coliective decision.”” The Cabinet members can-
not publicly oppose the direction of the President,
Foosevelt made it significantly clear. He said,
“when a Cabinet member speaks publicly, he
usually speaks on the authorization of the Presi-
dent, in which case he speaks for the President.
I1 he takes it upon himself to announce a policy
that is contrary to the policy the President wants
carried out, he can cause a great deal of
trouble,” ¥

A few significant suggestions have been
made for making the Cabinet a more potent factor
in administration. One suggestion is that the
Cabinet could be transformed into a vigorous
institution simply by making the proper appoint-
ments. “*A good Cabinet,”" commented Professor
Laski, “‘ought to be a place where the large
outlines of policy can be hammered out in com-
mon, where the essential strategy isdecided upon,
where the President knows that he will hear, both
in affinmation and in doubt, even in negation,

. He writes, 1 was present towards the end of 1948, at a
anneunce. Tt was suggested that Mr. Dean Acheson would

be made Secretary of State and it was ohjected that ke had resigned as Under-Secretary of Statz on the ground that he
couldn't afford the job. A friend of Mr. Acheson’s remarked, **He couldn’t afford Under-Secretary, but anybody can
afford to be Secretary of State.” Brogan, D. W., An Intreduction to American Politics, p. 277 fn,

15.  Truman, Hary S., Memoirs, Vol. 1. p. 329,
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most of what can be said about the direction he
proposes to follow."”” A Cabinet functioning in
this spirit could, indeed, stimulute administrative
leadership, but thus far the Cabinet has fallen
short of such an ideal. Alexander Haig, Secretary
of State in Reagan Cabinet suggested: **if a gov-
ernment as large and complex as ours is to func-
tion,”” the President ‘ ‘must delegate a measure of
authority. How well, consistently and effectively
the executive branch functions will depend to a
great extent on how wisely its President chooses,
and uses, his Cabinet.”’'% The basic criteria of
selection, he says, should be excellence and com-
petence, “‘preferably demonstrated by successful
experience in fields at least related to those for
whichany particular Cabinet officeris to be made
responsible.”’

Haig also propesed that a President *‘can-
not squander time on minutiae; Cabinet members
must be responsible for managing theirrespective
departments for which they need a delegation of
requisite authority or the right kind of presidential
support and backing.”” On policy matters affect-
ing the responsibilities or interests of more than
one cabinet department the President ‘‘should
compel every cabinet officer to make policy rec-
ommendations to the President in front of, and
opentochallenge by, other Cabinet officers—es-
pecially those whose responsibilities er interests
are affected by the issue in question.” Every
Cabinet officer must have periodic private azcess
to the President, ' atherwise the officer’s morale,
prestige and hence effectiveness will be gravely
undermined.”!”

Suggestions have also been made to estab-
lish closer relations between the members of the
Cabinet and Congress by giving them seats in the
Senate and the House of Representatives and the
right to participzte in debate without the right to
vote. The Secretaries (Cabinet members) are now
limited to appearing before the Congressional
Committees. The proposed arrangement could
conceivably be a mutual advantage. It has been
contended that there is no constitutional obstacle
if this arrangement is brought about. But there
seems siight prospect in fact of the adoption of
:his plan. Congress itself is hesitant. Alexander
Haig noted that Cabinct members can be invalu-
able in expounding, defending and lobbying for
the President’s own programme in Congress,
without making any institutional changes, with

273

the media, and through each Cabinet officer’s
personal range of contacts. *‘Cabinet officers will
want to be as responsive as possible to congres-
sional needs and desires—in fact they have to be,
since Congress controls their department’s budg-
ets.”’

ADMINISTRATIVE ORGANISATION

The Constitution is silent regarding the
administrative structure. The framers of the Con-
stitution were not concerned with the organisa-
tion of the executive branch other than the office
of'the President. But having provided for the three
Departments: Foreign Relations, the Military
Forces, and Fiscal Affairs, it was evidently as-
sumed that Congress would provide for addi-
tional Departments as the needs arose. This con-
clusion is supported by the constitutional provi-
sion that the President can require an opinion in
writing from the principal officers in each of the
Executive Departments. The Constitution further
provides that Congress may vest by law the ap-
pointment of inferior officers in the President
alone, in the Courts, or in the heads of the De-
partments. It is on this basis that Congress creates
departments, commissions and other federal
authorities.

Today, the Executive branch of govemn-
ment is made up of the following types of admin-
istrative organisations: (1) Executive Depart-
ments, ten in number, cach headed, except the
Department of Justice which is headed by the
Attorney-Genera!, by an officer with the title of
Secretary; (2) exceutive agencies outside the ten
regular Departments headed by single adminis-
trators; (3) boards and commissions, which may
be further divided into regulatory, nonregulatory
and advisory; and finally, (4) the government
corporations. Agencies outside the ten Depart-
ments are usually termed *‘independent,’” in the
sense that'they are not responsible to the head of
any Department. Some of these enjoy a large
degree of independence of the President while
others do not, but all are subject to legislative
control by Congress.

The burcaux or the agencies directly asso-
ciated with the President in an overall planning
and control play a vital role in the administrative
set-up of the country. There are between 200 and
400 bureaux in the Federal Government of which
about 65 report directly to the President. Impor-
tant out of these are the President’s personal staff

16.  Reproduced in The American Review, New Delhi, Autumn 1980, Winter 1981, p. 51.

17.  Ibid, pp. 51-52.
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of Secretariat, personal advisers, and administra-
tive assistants; and Bureau of the Budget; the
Council of Economic Advisers; Science Adviser;
the National Security Council; Civil and Defence
Mobilization and the Central Intelligence
Agency.

The Independent Commissions are another
type of agency and these arose along with the
growth of government regulation. Typically they
are given regulatory powers over some sector of
economy—ail and truck transport, trade prac-
tices, power, communications, aviation, tariffs.
The Commission membership ranges from three
to eleven. Commissions are appointed by the
President with the approval of the Senate for a
stated number of years. The power of the Presi-
dent to remove a commissioner during his tenure
is usually limited.

Then, there are the ‘government corpora-
tions.” Corporations, in America, as in other
countries, enjoy a degree of freedom and flexi-
bility in the performance of their functions which
is not open to the more orthodox type of agency.
Usually, but not always, the corporation is created
to undertake some specific project or to conduct
some business undertaking. The Tennessee Val-
ley Authority is the best known of the examples
of the Corporation.

Organisation of a Department

At the head of each Department, except the
Justice and the Post Office, is the Secretary.
Secretaries are the political appointees who ex-
press the policy of the party in office. They are
also members of the President’s Cabinet and are
responsible to him for all intents and purposes. If
any Secretary is selected by the President from
the opposition party, he selects only those who
are friendly to his cause. In most of the Depart-
ments the second ranking official is the Under-
Secretary who is the deputy of the departmental
head and like his superior is a political appointee.
There are no permanent Under-Secretaries com-
parable to those serving in the British Ministries.
Each Department has Assistant Secretaries, in
some one, in others to the maximum four, who
again are usually political appointees. Many of
them may be career men.

Customarily, the Departments are divided
and sub-divided into subordinate units, such as
‘‘bureaus,’’ ‘‘divisions,”” *‘offices’ and ‘'serv-
ices.”” The basis of division may differ from one
Department to the other, but the most common
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basis is functions and actually speaking there is
often much less difference among them than the
titles would imply. A bureau in one Department
is very similar in form and functions to a division
in another Department. An office, however, may
differ only in minor details from a service.
Powers and Duties of the Secretaries

While commenting upon the powers and
duties of a head of the Department, John Sher-
man, a former head of the Treasury Department,
declared: ‘‘the President is entrusted by the Con-
stitution and laws with important powers, and so
by law are the heads of Departments. The Presi-
dent has no more right to control or exercise the
powers conferred by law upon them than they
have to control him in the discharge of his du-
ties....If he (a departmental head) violates or ne-
glects his duty he is subject to the removal by the
President or impeachment...but the President
cannot exercise or control the discretion reposed
by law in...any head or subordinate of a depart-
ment of the government.”'® But this is not the
real position. The President, as said earlier, is the
Director of Administration. He is invested with
the power of removal and by virtue of vast dis-
cretionary powers conferred upon him by laws
has a wide choice of ways and means to get his
will dominate. Whatever be the theory, the prac-
tice is otherwise. Being a political appointee, the
Secretary is expected to inject the policies of the
President in the conduct of the affairs of the
Department he heads, especially when a strong-
willed President is determined to carry out a fixed
policy. When he does not belong to the Presiden-
tial party, he must be friendly to the President’s
policy.

The head of a Department is a legislator
too, for he enjoys to a certain extent freedom in
issuing orders pertaining to matters over which
he presides. By a general Actof Congress, he may
prescribe regulations, not inconsistent with law,
for the government of his Department, the con-
duct of its officers and clerks, the distribution and
performance of its business, and the custody, use
and preservation of the records, papers, and prop-
erty pertaining to it. This broad provision is very
often supplemented by legislation giving him
power to issue ordinances over particular matters.

The Secretary of a Department, also brings
circuitous influence on actual legislation. He
must submit to Congress annually certain speci-
fied reports bearing on the activities of his De-

18.  Ascited by Charles A. Beard, in American Government and Politics, p. 276.



The ‘Cabinet’ and the Executive Departments

ent. He must also appear before various
Committees of Corngress in order to explain, give
information and answer to iniquiries on legislation
pending before Congress.!? Secretaries write let-
ters to Senators and Representatives, having po-
litical affinities with them, urging or opposing
measures for discussion. ‘‘Indeed they some-
times submit to Congress, on their own motion,
elaborate draft of Bills which they wish to have
enacted into law.’*20

Finally, several heads of Departments ex-
ercise powers which are judicial in character.
With the multiplication in the functions of gov-
emment and growth of subordinate legislation
and power of making Rules and Regulations, it
has been thought expedient to give the heads of
certain departments the authority to hear cases
carried up from the lower administrative divi-
sions under their control.

FEDERAL PERSONNEL AND THE
MERIT SYSTEM

Those entrusted with the administrative
duties are divided into two groups: political ap-
pointees and those who belong to the executive
civil service, The Secretaries, Under-Secretaries
and Assistant Secretaries, bureau chiefs, division
hieads, members of the boards and commissions
form only a minor fraction of all over :} million
men and women who carry on the civilian activi-
tiesof the national government. Such a staggering
number of Federal government employees pre-
sent a difficult problem, for the greatness of any
government and the quality of its administration
depend in large measure on the ability, loyalty
and devotion of the men and women who consti-
tute its staff and carry on its activities. Selection
and retention of capable employees, therefore, is
a prime requirement of public administration.
The Spoils System ‘

For a generation or more the selection and
appointment of administrative officers and other
employees were based on competency, *‘fitness
for office,”” a tradition set by President Washing-
ton. With the emergence of political parties more
weight began to be given to political considera-
tions when filling posts as they fell vacant or
when new ones were created. John Adams, who
succeeded Washington, was a party man, but he
maintained to a considerable extent the principles
established by Washington. The advent of Jeffer-
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son marked the first change in American public
personnel practice. Though he agreed in principle
with Washington’s concept of ‘‘fitness for of-
fice’” and there were only limited removals dur-
ing the first two years of his first administration,
he found the Departments of government and
other administrative agencies peopled with those
who were his political and personal enemies.
Being a shrewd politician he was also aware of
the political significance of the power of appoint-
ment. He was, accordingly, moved to remark:
‘“How are vacancies obtained ? Those by the
death are few, by resignation none.’” He found it
necessary to remove some officials who had been
appointed by his Federalist predecessors. Here is
the start of the system known as *‘spoils,’’ the
requirement of party loyalty rather than fitness
for office became the prime criterion for public
employment.

The real fillip to the spoils system was
given by aCongressional Actof 1810. It provided
that terms of District Attorneys, Collectors, Sur-
veyors of Customs, Navy Agents, Paymasters,
and ceria:n other office-holders should hence-
forth be limited to four years. It paved the way
for rotation in office with the change in admini-
stration. For twenty-eight years Jefferson’s party
remained in power but Madison, Monroe, and
John Quincy Adams did not follow the path of
their great leader and made only a few removals.
When Andrew Jackson occupied the White
House, the concept of a public office as **spoils™’
had attained complete dominance in the govern-
ments of the States and vigorous pressure was
being exerted for the extension of the principle
to the operations of the Federal Government.
Jackson welcomed the change as he believed that
political parties need something besides *‘intel-
lectual cement’’ to hold them together.”’

Andrew Jackson explained and defended
his appointment programme which may be re-
duced to four propositions. First, since the ad-
ministration of government is a simple process
any person of normal intelligence and industry is
capable of performing administrative duties; sec-
ond, democratic principles support the idea of
rotation in office; third, office-holders who re-
main over a great number of years are corrupted
by a sense of power dangerous to the existence
of democracy—more is lost by the long continu-
ance of men than is generally to be gained by their

19. A recent Secretary made more than 400 appearances on Capitol Hill.

20. Beard, C. A., American Government and Politics, p. 277.
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experience; and fourth, democracy is **prompied
by party cppointment by newly elected ofii-
¢12!3.”" The new President did not make a clean
e»cep of “‘anti-Jacksonian office-heolders,”” nev-
cridelass he removed in the first year of office
rnearab:out 700 employees in the Executive De-
vartieents and filled all the new vacancics with

The .poilssystem, therefore, i

is the practice
orted ¢ D‘ v political partivs as well us foctions,
¢ F filling (7pointed offices with thelr supportars

when ta v come into power. 1o the victor pe-
long thiz :poils of the enemy,”’ said Senator Wik-
liam L. Murey in a debate in the Senate in 1832
:ed girez then the phrase gained wide currency.
“wnilz Arrew Jackson did not inaugurate the

,'.:if.s sront, he religiously initiated it and all
s, AT AT .ls for party reas ons became pant of

3 order of thin -3 in the national, State
z : sl administraticas. It lourish
Shierned Rorecen 1820 to ihe ciose of the Civid
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Vir public opinicn
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R W)
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toenm w !‘o! be eliminated even tnday <! important
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P Lavemenut for Civil Ser ’- 2 Leform
Thz priceof the spai' systom had been teo
hich indeed. The spml, »m and political pa-
tronzge had always prod..c .1 incompetent and
mexpuricnced public sery -, and sometimes
grafting and corrupt ones. 3y the sixties of the
last century the standard of the Federal Service
was at such a low ebb that civil service reform
had become theaimofaponnlar political erusade.
The goal of the civil servize reformers was to
establish a merit system under which appoint-
ments to the public service would be based on
ability, expericnce, knowledge and training
rather than on party loyally. In 1868, Democratic
Party urged in its platform that cormupt men be
expeiled from office and the neeless offices be
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abolished. In 1872, both major political partics
advocated civil service reform. The death of
'resident Garfield in 1881 by a disappointed
office-seeker aroused the nation’s demand for a
change in the system by which Federal offices
were filled. In 1883, Congress passed the Federal
Act, better known as the Pendleton Act. )

The Pendleton Act set the basic pattern of
st )n"civii.n.rvicc‘]nd itisstill the fundamental
vy poverning recruitment. Tt created a Civil
Service Lummmswn consisting of three mem-
fors, no more than two of the same party, ap-
potnted by the President and the Senate, The Act
divided the administrative employecs of the na-
tional government into two catcgones (1) those
in the unclassified; and (2) those in the classified
service. Power to determine under which service
rost administrative agencies of government
were to operate were granted to the President.
Admission 1o the classified service was made
dependent upon merit as manifested through the
process of competitive examination conducted
by the Civil Service Commission. Although ap-
pointment: were still to be made by the President
or the hea, of the Departments, but the choice
wis limited to those who ranked at the tep on the
cligible list prepared by the Civil Service Com-
nisdssion on the results of the examination con-
ducted by it. Alse, all classified employecs were
regiiived to shstain from active participation in
politics, ard they were to be protected in their
jobs against political activity.

At the outset, the reform did not extend far
ond the number of positions affected did not
exceed 14,000, After the turn of the century, the
number was greatly increased and in 1937 over
60 per cent of the total positions were subject to
the Civil Service Commission. By the Ramspeck
Act, which came into force on January 1, 1942,
many New Deal positions that had been outside
the merit system were brought within its scope—
a number estimated at well over 100,000.°%2 At
the time the Chairman of the Civil Service Com-
mission declared that more than eighty per cent
of the regular employces of the rational govern-
ment belonged to the competitive class,

The Civil Service Reform League bluntly
declared in 1937 that Congress was always the
chief obstacle to progress. [t had repeatedly
failed, when enactin g lexistation calling for ad-

they do not seem 10 v cive advguainly g liied incumbens.

- mont, p.325.
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ditional appointments, to name them as classified
services. Such instances vrere glaring when party
long out of power suddenly found itself in control
of Congress, e.g., when the Democrats took over
in 1886, 1913, and 1933, and Republicans in 1807
and 1921. Roosevelt's accession to Presidency in
1933, followed by his policy of New Deal, gave
arude shock to the merit system. The Democrats
were back to power after 12 years, and the rank
and file were hungry for offices. Creation of new
agencies connected with ihe recovery plan mul-
tiplied the number of new jobs and in great
majority of cases Congress exempted from com-
petitive system the new entrants, thus, leaving the
way open for spoils. The President by his first
executive order on record withdrew from the
classified service positions in the Bureau of For-
eign and Domestic Commerce, which his prede-
cessors had placed therein. ‘*As aresult of whole-
sale exemption by statute and of spoil raids 1n a
good many of the older establishments as weil,
the service as a whole so far slipped back'’ and
the proportion on a merit basis sank to hardly 60
per cent in the middle of 1936.

There was renewed agitation for reforms,

In 1937, the President’s Committee on Adminis-

trative Management recommended an extension
of the merit system not ouly *‘upward and out-
ward,”" but also ‘‘downward’’ so as to embrace
skilled worke@s and labourers. President

Roosevelt, too, urged, on Congress that all except
policy making positions bz placed on a n
besis. In 1938, the President ordered into ci
fied service all New Deal non-policy determin:ng
positions. The Ramspeck Act did the reut. it
authorised the President to include in the service,
at Presidential discretion, all positions except
those subject to Presidential appointments o
subject to the confirmation of the Senate, 1u:d a
few other limited groups of technical natire. In
1951, the proportion of the service operated uader
the merit plan was approximately 92 per ceol.
When President Eisenhower assumed office o
1953, he found only 17,382 jobs open for i.ic
patronage. The remaining, approximaizly
2,500,000 persons employed by the Federa! Cv-
ernment at that date, were protected by the meri2
system. Of the 17,382 jobs not protected by ¢i.
service, practically all were either at very hizh o
very low levels. Thus, the reform so mods
begun, today embraces a very large part of ¥
federal civil personnel, over 85 per cent.

A significant feature of the American -
litical System in the ease with which minist..
and civil servants in American Government . -
terchange their positions with similar positic- «
in corporate management. In fact, thepe -
contact flow of senior managers from busin=s« i1
government and of senior bereaucates to ingi-
and private banks.
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