
PART 11

ON PROOF

CHAPTER III

FACTS WHICH NEED NOT BE PROVED

56. Fact judicially noticeable need not be proved.--No fact of which

the Court will take judicial notice need be proved.

COMMENTARY

Facts which need not be proved.—ihe second Chapter which ends witl' "ection 55
deals with the question. "Of what facts may evidence be given?" A fact, in order to be
admissible in evidence, must he either a fact in issue' or relevant under sonic section of
the second Chapter 2 which deals with relevant facts." Having thus dclnctt in Part I the
area of acts which may be given in evidence in a suit or proceeding, the Act proceeds in
Part 11 to lay down the manner in v.hich facts in issue or relevant facts which are sought
to be given in evidence muSt be proved. As a genera] rule, every fact on which a party
relics has to be proved; but to this general rule there are two important exceptions
which are dealt with in this Chapter. These exceptions consist of (i) facts of winch a
Court is directed by Section 57 to take judicial notice, and (ii) facts which are admitted
by the parties' Neither of these classes of facts need be proved in the ordinary way by
evidence.

The death penalty has a deterrent effect and it does serve a social purpose. Further
a judicial notice can be taken of the fact that the Jaw and order situation in the country
has not only improved, but has deteriorated over the years and is fast worsening today.(See
Bachari Singh's case 1979 (3) SCC 727).

57. Facts of which Court must take judicial notice.—The Court shall

take judicial notice of the following facts:
6[(l) All laws in force in the territory of India;]

(2) All public Acts passed or hereafter to be passed by Parliament '[of

the United Kingdom], and all local and personal Acts directed by

Parliament 7 [of the United Kingdom] to be judicially noticed;

(3) Articles of War for '[the India], Army, '[Navy or Air Force;]

t.	 See definition of "facts in lone' in Section 3
2. Section 6 t 55.
3. See Section. 5.
1. Section 56 and 58.
5. S/eshi.Vayar v. V.01, AIR 1992 SC M.
6. Subs, by the A.0. 1950for Lhe fonncr paragraph.
7. Ins by the A.O. 1950. ibid.
5. Subs, by Ibid for "Ocr Mscoy's".
9. Subs, by Act 100f 1927, S 2 and Sch. I for "or Navy",
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'f(4) The Course of proceedings of Parliament of the United Kingdom of
the Constituent Assembly of India, of Parliament and of the legisla-
ture established under any laws for the time being in force in a
Province or in the State;]

(5) The accession and the sign manual of the Sovereign for the time
being of the United Kingdom of Great Britain and Ireland;

(6) All seals of which English Courts take judicial notice; the seals of
all the '[Courts] in '[India] and of all Courts out of '[India] estab-
lished by the authority of '[tile Central Government or the Crown
Representative]; the seals of Courts of Admiralty and Maritime
Jurisdiction and Notaries Public and all seals which any person is
authorised to use by '[tile Constitution or an Act of Parliament of
the United Kingdom or an] Act or Regulation having the force of
law in '[India];

(7) The accession to office, names, titles, 'functions and signatures of
the persons filling for the time being any public office in any
State, if the fact of their appointment to such office is notified in
'[any Official Gazette].

) The existence, title, and national flag of every State or Sovereign
recognized by 7lth e Government of India]:

(9) The divisions of time, the geographical divisions of the world, and
public festivals, fasts and holidays notified in the Official Gazette,'

(10) The territories under the dominion of '[the Government of Indial;
(11) The commencement, continuance and termination of hostilities be-

tween 7 [ the Government of India] and any other State or body of
persons;

(12) The names of the members and officers of the Court, and of their
deputies and subordinate officers and assistants, ancl also of all
officers acting in execution of its process, and of all advocates,
attorneys, proctors, vakils, pleaders and other persons authorized
by law to appear or act before it;

(13) The rule of the road '[on land or at sea].

I. Subs by the A.C. 1950 for the former clause (4).
Z. Subs. by the A.O. 1948 for, "Courts of British India",
3. Subr. by Act 3 of 1951,5. 3 and Sch. I for The States".
4. Subs, by the A. 0. 1 1) 17 forjhe G.G. or an y IC. in Council".
5. Subs, by the A 0. 1950 for ariy Act of Parliunient or other",
6. Subs, by the 6.0. 1937 for "the Gazesre of India or in the Official Gazette of any L.G."
7. Subs, by the IsO. 1950 for "The British Crown".
8. Ins by Act 18 of 1872,S S.
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In all these cases, and also on all matters of public history, literature, science or art
the Court may resort for its aid to appropriate books or documents of reference.

If the Court is called upon by any person to take judicial notice of any fact it may
refuse to do so unless and until such person produces any such book or document as it
may consider necessary to enable it to do so.

COMMENTARY

Judicial notice; facts of which Courts may take judicial notice.—Jt Jicial notice is
the cognizance taken by the Court itself for certain matters which are so notorious or
clearly established that evidence of their existence is deemed unnecessary.'

In the words of the Supreme Court in Onkar Nath vDelhi Administration. 2 "Section
56 of the Evidence Act provides that no fact of which the Court will take judicial notice
need be proved. Section 57 enumerate facts of which the Court 'shall' take judicial
notice anti states that on all matters of public history, literature, science or art the Court
may resort for its aid to appropriate books or documents of reference. The list of facts
mentioned in Section 57 of which the Court can take judicial notice is not exhaustive
and indeed the purpose of the section is to provide that the Court shall take judicial
notice of certain facts rather than judicial notice. Recognition of facts without formal
proof is a matter of expediency and no one has ever questioned the need and wisdom of
accepting the existence of matters which are unquestionably within public knowledge.'

Shutting the judicial eye to the existence of such facts and mailers is in a sense an
insult to commonsense and would tend to reduce the judicial process to a meaningless
and wasteful ritual. No Court therefore insists on formal proof, by evidence, of notori-
ous facts of history, past or present. The date of poll, the passing away of a man of
eminence and events that have rocked the nation need no proof and are judicially
noticed. Judicial notice, in such matters, takes the place of proof and is of equal force.
In fact, as a means of establishing notorious and widely known facts it is superior to
formal means of proof".

"With regard to the facts enumerated in Section 57, if their existence comes into
question, the parties who assert their existence or the contrary need not, in the first
instance, produce any evidence in support of their assertions. They need only ask the
Judge to say whether these facts exist or not, and if the Judge's own knowledge will not
help him, then he must look the matter up; further the judge can, if he thinks proper,
call upon the parties to assist him. But in making this investigation the judge is emanci-
pated entirely from all the rules of evidence laid down for the investigation of facts in
general. He may resort to any source of information which he finds handy, and which
he thinks helps him. Thus, he might consult any book or obtain information from a
bystander. Where there is a jury, not only the judge but the jury also must be informed
as to the existence or non-existence of any facts in question. In the cases mentioned in
Section 57, therefore, the judge must not only inform himself, but he must Corrirnuni-
cate his information to the jury, 4 and when he relics on a book of reference under this
section, he should also inform the parties (luring the trial so that they may have an

1. Phipton, Ev., 7th Ed. 8; Taylor II 3-21 ;Best §1 252.4,
2. 1977 SC 1108 (Para 6).
3. See Taylor 11th edn. pp. 3. 12; Wigmoresee 2.571 footnote Stephen's Digcst,notcs to Article 58; Whitley

Stokes' Anglo-Indian Codes Vol.11 p. 887.
4. Markby Cv., 40.
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opportunity of adducing evidence or argument on the pOmflL)
Clause(1) ; Judicial notice of laws and rules having the force of lnw.--Undcr this

clause the Court is bound to take judicial notice of all laws or rules having the force of

law now or heretofore in force, or hereafter to be in force, in any part of India. The term

law' includes within its connotation, not only legislative Acts and Ordinances etc, but

also rules, regulations and orders made in exercise of delegated powers of legislation.

An order though statutory, must be legislative and not executive in character, before it

can qualify to be termed law. It must be passed in exercise of legislative, though

delegated, functions and powers of the Legislature. Such an order, which is legislative

in character and made by an authority in exercise of legislative powers conferred on it

by steitute has the :,one force and efficacy as la.',' made by the Legislature which
enacted the statute. 2 The same rule would, it is apprehended, apply to any such order
made under ..t Ordinance, for an Ordinance is equivalent to an Act of Legislature

thOUL,01 made by the Executive. Thus, judicial notice must be taken of a statutory

notification issued by the Government or any other competent authority ill the exercise
of its dele g ated powers of legislation.' Of course, the Court may require the production

of h nomiticaunim or the copy of the Gazette containing it, before taking judicial notice
of it.'

The Court may take judicial notice of a form of licence granted under a statute.'

Even a notified order, not having the force of law, or any other Act or order of the

Government, may be proved by producing the Official Gazette, if it is published there,

or in any of the nioiles prescribed by Section 78 for proving that class of public docu-

merits, among others. The public documents prove themselves. In that sense the Court

take nctice ci theiri without requiring proof of them, but that is different from taking

judicial notice of facts required to he taken under Section 57. Thus, a Government
notification by itself does not come under Section 57, although mere production of the

Gazette published under the authority of the Government is sufficient proof of the

niitiflcation. Statutory rules, framed by a municipality but which have the force of law,
can he taken judicial notice of.7

Rules of Hindu law, Mohammadan law, or custom to be judicially noticed.—Where

the Legislature has declared that the parties will be governed in certain matters by

Hindu law or \lohamniadan law, as the case may be, the rules of Hindu law or

Mohamniadan law on those matters will be judicially noticed by the Courts.

The personal law will be ascertained by reference to authoritative text books, judi-
cial decisions and the opinions of persons well vested in those systems of law. These

authorities are sufficient proof of the general Hindu law prevailing over large tracts of

country and populous communities. Any hotly living among them 111051 he taken to fall

v. P,,3r,-y Slohw, Dos, 40C898. 23 IC 25.

	

2,	 ia .S:aicf .i,, 955 SC25 955 (i)sc ess: .'iaa üfJI"thay "- F .V.Bj/a,a,
1751 55:315; 1'51 S('R 682 Sta,e	 . Gç.s/ S(.6. 1955 SIlt 1 1 8 (tt).

	

3.	 s . F,, t,,o,.Vaih, 19/2 P& It -IS. alp. 50; Sw.' Ba,k of ira.', v. Vaya Chand.-a,i, ntIS
1999 Kr 3 12.

v	 .S.,gh. 19511 V3 I 5 (lit).

	

5.	 /	 i'Ls.SJO 'Sa. 1953 p. 54.
11. (.0cc;:' .;f(..' ,p.',.' v. !.',;i K.';J-.or,, 1 07 IC 978 1928 A 355 M:5.,a Dos v.5w.'. 1954 N 296.

e (31	 ge,,,.',u .fi/y,5.',a!ad v. Rs,,v/ iikirarn, 87 IC 255: 1923 S. I.

	

5.	 Q E. v. Ra,r.:a,, 7 A 461 F11), pvr M.'hi.00.f J.
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under those general rules of law, unless he can show some valid Inca!, in hal or fain lv
custom to the contrary. In order to bring a case under any rule of LA' laid d,>ss it by
recognized authority for Hindus generally, it is not necessary to give cs dence of actual

events to show that in point of fact the people suhjct 10 that L'ertcral law regulate their

lives by it. Special CUStOm 1113 he pleaded b y way of exception, which it is proper In
prove by evidence of what actually is done.' There is one essential feature in the
operation of customs which necessarily differentiates them from the operation of ACLS

of Legislature. In the case of laws enacted by the Legislature, Courts have to take
judicial notice not only of the rules but also of those facts which are necessary for
showing that they have the force of law, such facts consisting of the proceedings of the
legislative body. In the cas. of customs, the facts showing that they have the force of
law and that they govern the parties or the properties concerned include the fact that the
alleged rules of conduct have been uniformly followed by the parties concerned or the

community to which the parties belong. This fact is one of which the Courts cannot take
judicial notice, unless it has been so often proved iii the Courts as to make further proof
unnecessary.' Thus, the Courts may take judicial notice of a custom if it is generally
prevalent among a certain class of people' or is well established by long usage, e.g. a
customary right of privacy prevailing in Oudh. 4 When the existence of a custom is
generally known and judicially recognized it is necessary to prove it by specific evi-
dence.' Where a custom is repeatedly brought to the notice of the Courts of a country,
the Courts may hold that custom to be itnntduced into the law without the necessity of

proof.0
Reference to Law Reports—No Court is bound to hear cited, Or to treat as author-

ity binding on it, the report of any case decided by any High Court other than a report
published under the authority of any State Government,' This rule does not, however,
prevent the Court from looking at an unreported judgment of other judges of the same
Court,' or at the reports other than the officially authorised reports of is own judgments
or the judgments of the other High Courts or of the Supreme Court of India, or of the
superior Courts of the United. States of America, or the United Kingdom, or the member
countries of the British Corr,iionwcalth of Nations.'

Class (2): Acts of British Parliament.—Judicial notice will be taken of the exis-
tence and contents of all public Statutes; and all Acts of Parliament of the United
Kingdom of whatever nature passed since 1850, unless the contrary is expressly pro-
vided.`

I. 8h.sg ...an Singh v. Bhagwon Singh, 21 A 412 26 IA 193 (PC).
7. Secie,ay of Store v. Sacaja Slreny, 21 IC 432.
3. LIaji Nash Singh v. Bahadui Singh, 91 IC 533 : 19260 tOt; NiJo.zI Chaodv.Mst. MzEwan Dci, 1935 A

1002: 159 1C6i1't.
4. Ilaqridi Y. Raid,si Ilux, 93, [C 332: 19260352.
5. JaduLalSahu v.JanhiKor, 35 C575 ; Sep 2100Jo414 Lot Sahu v.JookiKocr, 30C 915:39 IA 101

15 IC 659(PC).
6. l".okara Mohipathi Gaadtos,,, Iio.,'.i R.0 v Rja c.fPiisspur. 41 M 778:45 IA 14S: 47 IC 351 (PC)

7u1,v,,hssKeshawdos Y. Fakir M,haoud, siC 321 : 19265. 161 ; .8a, V. P-an Singh. 78 IC4t'iI 1927
N Iii.

7. Scc,i,) 3, 1r,Iirt low Rcparts Act, 1875 (.\VtII or 1875)
S. A1aIioo,d,.iIi Iloseein v. Na zar Ali. 28 C 209 Sc oI, Sewn 33 sod SI sod nOics to thoscscctions.
9. 52 & 53 Vkt. c. 63 Phipt' p, Ps. 7th Pd., 20
10 'the C lmshn,ao Li. vJjpat Rai, 37 C761'. : 6 IC St.
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Clause (4) course of proceedings of Parliament.-The course of proceedings of
Parliament is something distinct from the piocecdings themselves. The debates in Par-
liament are not covered by the expression "course of proceedings of Parliament."' The
Court will, however, take judicial notice of the stated days of general political elections
and of the date arid place of the silting of the Legislature. 2 A Court call take judicial
notice of the course of proceedings in the Legislative Assembly, but there should be
some indications on the record when and in what circumstances the statement of which

judicial notice is taken was made, Such statement is of course no proof of the facts

Clause (6); seals of which English Courts take judicial notice.4

Signature or seal of a Sub-Registrar or of a Foreign Notary Public.-The seal of
a foreign Notary Public has been judicially noticed under section 57 of the Evidence
Act A Court can take judicial notice of the endorsement of a Sub-Registrar and his
Signature appearing on a registered document. 6 If a seal is not distinctly legible, it will
not be judicially noticed.'

-

Clause(7) ; judicial notice to be taken of Gazetted Orncers.--tjnder this clause

judicial notice must be taken of the accession to office, names, titles, functions and

sor1aturCS of all "Gazetted" officers. Thus judicial notice has been taken of the signa-
ture of the Chief Secretary to Go vernment," the Deputy Commissioner of police' a Sub-
Registrar, an Honorary Magistrate while acting as such, 1 ' and, before the passing of
the Act, of a jailor's signature under section 16 of the Prisoners' Testimony Act,' 2 A
Court is bound to take judicial notice of the fact that a certain person was Justice of the
Peace for Bengal.' 3 Where there is nothing to show that a person's appointment was
notified in any Government Gazette, the Court cannot take judicial notice of the ap-

pOintinert.' Therefore, a Magistrate in a native State was held as not falling within the
scope of this clause of the section.'5

Gazette need not be exhibited.-If there is no doubt as to the fact of a particular

person's appointment and its notification in the Gazette, the exhibition of a copy of the
Gaze : le is not a necessary legal preliminary to a Court taking judicial notice of the
genuineness of his signature.'9

I.	 Woodrc.ffe. Lv., 918 Ed. 491.
2. K. vJ9fhaponod IIa.,sa,,, 1943 L 298.
3. See Phipson, trv.,7Lh Ed.. 22-24 Taylor, 86 ttalsbuty, Vol. 1 3, para 685.
4. Sec the Registrar's note in In re Henderson. 22 C 491.
5. Ra.2j,a AfohoD0it v .NrapendroNathNan4y 105 iC422: 1928 Cl 54 Sec Krisjo','athKao,v!oo v /lT090t14 C 176 :  Ihonsa v.Garu,d BdaI,9 Born LR 401 but see SaIi,,,aru! Fari,na vKoy!ashpoi Narain Singh,

7 C 903.
6. Jaier Ali CSo".cThuvy v. Cajchwsder Sent C 831 [notch 10 CLR 469.
7. La! Rajendra Singh v. Madan SingS. 10 Cut LT 62.
8. Cho!aiw8eriAyasJ,dp 72 10515:1923 M600; 24 Crt.J403; Kali Prasad cE, 1945 P59.9. tt'u!.,!.s. E,53C718:96[C264-1926C966.27C11J920

to. Raek. .'.fhi Deiv..Vriper.dra .VathNandy, 105 IC 422: 1928 C 15-I.
II. Ra'ni60, B.uuac/o2rjee v.AkwdKhan, 5 IC 537.

7--l-,2.	 ,_-,r S:ngl v. Kalidas, 4 IILR (OC) St.
13,	 1? v oV­ ,s A.% I I1LR (OCr) 15. This decison is ola date prior lathe passing of the Act.14	 JaSe,'.41j	 vCa;chond,r Se,,. S C 83! bach: IOCLR 469.
IS.	 0. s, I)14:nks .-Snsra, 24 IC 169: 15 C tJ 433.
16	 Ch	 -F.7iA)-ae,v,.dv . /0,72 10515: 1923 M 600 :24 Cr. Li 03.
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Clause (8); States recognized by the Government of India.—The Court can take
judicial notice of the existence, title and national flag of a State or Sovereign only if the
State or Sovereign has been recognized by the Government of India and not other ise)
Courts in India arc bound to take judicial notice of the fact whether a foreign State has
or has not been recognized by the Government of India.' If, upon a civil war in any
country, one part of a nation separate front other and establish an independent
Government, the newly founded nation cannot, without proof, be recognized as such by
the judicial tribunals of other nations, unless it has been acknowledged by the Sovereign
power under which those tribunals are constituted.'

Clause (9) ; divisions of time—Under this clause of the section the Bengali, Willaiji,
Far/i, Hindi, flijri and Falus eras will be judicially noticed in those districts in which
they are current, and reference may be made to the usual almanacs, when occasion
requires.' The Court may refer to an almanac, to ascertain what particular date in the
English Calendar corresponds to a certain date of the Far/i Calendar.'

Geogaphical divisions.—Notice will be taken of the territorial and administrative
divisions of the country into countries, towns, parishes,etc, 6 and of the geographical
position and general names of the districts. But the Court will not take judicial notice
of the precise extent or limits of the various countries and divisions; nor whether
particular places are or are rot situated therein: nor of the local positions or particular
places with respect to each other.' The Court can take judicial notice of the fact that
Central Government is located at New DeIhi,

Public festivals, facts and holidays.—Under clause (9) of section 57, the Court will
take judicial notice of public festivals, fasts and holidays notified in the Official Ga-
zette. Thus, where the period of limitation prescribed for a suit expires when the Court
is closed for the summer vacation and the plaint is presented oil day, the Court
reopens, it is not necessary to state in the plaint the ground of exemption' as the Court
is bound to take judicial notice of the holidays,' 0 and the plaintiff is entitled to presume
that judicial notice would be taken of this fact."

Dispute about inter-state river water.—The court can take cognizance of fact
that government, at centre is run by one political party while in two States by different
political parties."

Clause (10); territories under the dominion of the Government or India.—Courts
are bound to notice the territorial extent of the jurisdiction and sovereignty exercised de
facto by their own Government,' 2 and this being so, they mustiridepcndcritiy of the

• I. Sec City of Ijerne v. Bank o!En5'land, 9 Vet., 341 : E. y fwna, 221154,61; Lch,,ONarain v. Rajo Patap
Singh, 2 A 1, 17.

2. Section 84 (2), CP Code ; Chi,n.andas Tek C/iand v. C, 1944 S 188.
3. City ofRerne v. Bank off igland, 9 Vet., 347.
4. Field. Fv., 8th Ed., 420.
5. 40C182.
6. Deybcl's CAse.4 Il & Aid 243; R. v. Fly, (1850) 15 QEl 827; B. iSt. Maurice, 16 QF4 908.
7. Phipson. Cv., 7th Ed., 22.
8. P.N. Films Lid.. v. Union of India, 19558381.
9. Tekcharzd v. PoUo,56 IC 926: see also Gyan Singh v. Budha,14 1.240: 149 IC 958 19331. SSS.

10. Gyan Singh v. Bud/ia, 14 1.240: 149 IC 958 : 19331. 558 : Tekchard v. Patio, 56 IC 926.
11. Gyan Singh v. Iiudha, 141.240: 149 W958 :1933 L 558: Tekchasd i. Patio, 56 IC 926.

I Ia. Ta,nil NaduN.V.V.jV Ui'. Sangan v. U.OJ., AIR 1990 SC 1316.
2. Sec T,ylar § 17; E.vJuma, 22 1154,61 Lach.viiNarain Y. Raja I'arlap Sing/i, 2 A I, IT



678	 INDIAN EVIDENCE ACT, 1872	 [S. 57

Gazettc,takc judicial notice of the fact that there has been a cession of territory.'

Section 57 (10).—.JudiciaI notice of annexation of territory Rule as to —Under

S. 57 (10) of Indian Evidence Act the Court can certainly take judicial notice of the fact
that a particular territory is a part of India or not. If there were any public notification or

declaration by which thc Government declared a particular territory as a pan of the

territory of India, the Court is bound to take notice of it. But the case of a foreign
territory seized in course of a combat is different.'

Clause (II) : state of war between the Government of India and any other
State.-- Indian Courts are bound to take judicial notice of the commencement, COfltiflti-

ancc and termination of hostilities between the Government of India and any other State

or body of persons.' They are however, not bound to La-c judicial notice of a war

bet-seen Foreign Powers' though, whrc the Executive has recognized a state of war
between foreign Powers, the Court might take judicial notice of this fact as a tact of
public  ilOtoricty

The court could take judicial notice of the fact that there was a commencement of
war between India and Pakistan in June 1965.6

The present section not being exhaustive of the facts of which the Courts can Lake
judicial notice..' In order to take judicial notice of the hostilities between the Govern-

in cut of I t:d a and ally body of persons, the Court may refer to official correspondence
on the uibjeet.t

Clause (13); rule of the road.--The Courts shall take judicial notice of the custom

or ia-v of the road, viz. that horses and carriages should respectively keep oil near
hi t side; and the lolliuwi tig rules with respect to mis igation:—lst, that ships and steam
Isuats, on tileeting 'end out or nearly end ott, in such a manner as to involve risk of

collision," should port their helms, so as to pass on the port, or left side of each

other;ncst,th.rt steam boats should keep out of the way of sailing ships; and next, that
every vessel overtaking another should keep out of its way.'

Thoech the date of the establishment of a Telephone. Exchange in the city of
Calcutta is not such as to attract Section 57(13), still it can be proved by a competent
officer ihercn or by an affidavit."

List of facts enumerated in Section 57 not exhaustive of the facts of which
Courts may, take judicial notice —The Maxim expressio uniu-s exclusio alterius is
often a valuable servant, but a dangerous master to follow in the construction of

Statutes. The exclusion is often the result of inadvertence or accident and the maxim

ought not to be applied when its application, having regard to the subject-rnatter to
which it is to be applied, leads to inconsistency or injustice) 1 This maxim is not appli-

1. L)o,swjar Gors/A,i,, v. Di'or,rrn Kanjj, Iii 367 3 LA 102 (PC).
2. Sk.Bi',onj-cah v. L.',rwn of india . AIR 1973 Raj. 49.
3. See Es-. Jur,a,22 13 54,6 1.
4. T	 English role star so srsued i n D1der v. Ilunairrgfield, t I Ves., 292.
5. See tLaisbu, Vol. 13. pr.s, 652. and footnote sip. 493.
(i.	 S:.a:e of-li-corn v. Bans idnde .Sftenbls, r,-a,, it Co., 1981 Sc IQ57 (Para ii).
7.	 .Ssc notes to this section under the heading "list of facts enumerated in section 57, whelhcr cshausri-e of

the facts of ui cii Crsciris sir ask ii jadmal not ice''.
S.	 See R. 	 . t ,r ,ia,Ljin.791 R v3 FoJa,n 221(54 lit
9.	 ía 'r § 5.
II.	 Soaeem,rc, lasu v. Sarrij Banjo,, 1961 Cr 1.1 241 i-It.
1. Keirkno Ka,nr,i , Da.st v .Vil lifadhca&	 73 IC 312: 923 066.
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cable to Section 57 of the Evidence Act, as it has been held that the list mentioned in

the section is not exhaustive of the facts of which the Courts may take judicial notice.'
It is doubtful whether art complete list of the facts of which Courts can take

judicial notice could be framed. as it is praclically impossible to enumerate everything
which is so notorious in itself or so distinctly recorded by public authority that it would
he superfloils to prove it.' The tendency of modern practice is to enlarge the held of
judicial notice, and the penultimate paragraph of this section indicates both an approval
of this practice as also the kinds of subjects of which judicial notice may be taken. The
Indian case law and practice also appear to have proceeded on a liberal application of
the power to take judicial notice.' There is, however, this difference between the facts
mentioned in Section 57 and others which are not so mentioned but of which judicial
notice may properly be taken; that, whereas the Court is bound to take judicial notice
of the former, the Court has a discretion in the case of the latter, which it may or may
not judicially notice.' Matters directed by statute to be judicially noticed must be so
noticed by the Courts: but beyond this, the Courts have a wide discretion and may
notice much which they cannot be required to notice.' Thus, the Court may take judicial
notice of any fact which, though not mentioned in Section 57, is judicially notified by
th English Courts," and of other facts which are notorious-e.g., the ordinary course
of nature, the standards of weight and measure, the public coin and currency, and its
difference of value in early and modern times.' A court is entitled to take judicial notice
of the fact that there is almost invariably a delay of 24 hours between the arrival of a
registered letter at its destination and its distribution from tli Post Office, in other
words, that a registered letter takes 24 hours longer than an ordinary letter.' Judicial
notice may he taken of the fact that the original records of a district were destroyed
during the Mutiny of 1857. or that a district had been the scene of frequent and recent
dacoities,'° or that there was extensive smuggling of rice from the district." or of a

national strike of coal miners,' 2 but not of thefts on a Railway.' 3 Judicial notice can be
taken of the fact that a particular part of the country is a surplus area with regard to the

production of rice.' 4 Judicial notice may properly he taken of current CVcntS and notori-
ous facts," e.g., like a world-wide economic depression' 3 or a political movement."

e.g.. the "Quit India" compaign and the accompanying disturbances of August, 1942.'

1. The Englishman Ltd v. LajpoC Rai, 37 C760:6  tCSI ; R. v. Novo.dip, I BI.R (0 Cr.) 15.
2. Steph. Dig., note to Article 58; sec Whitley Stokes, Vol II, 887.
3. The Englishman, Lid v. Lajpat Rai, 37 C 760:6 IC 8t.
4. The /Ot glishman, Ltd v Lajpat Rai. 37 C 760: 6 IC 81, per Woodroffe. J.
5. The Englishman. Lid,, v. Lojpai Rai, 37 C 760 :6 IC 81; Phipson, Er., Ed., 19.
6. R v.A'avadi'p,l BLR (0. Cr) 15.
7. Phipson En., 7th Ed., 25.
8. ChaiurlThj. Root La! v. Secretary of State, 99 IC 622: 192 A 25.
9. lshri P,asadSingh v. Lalli Jas Kwta'ar, 22 A 291, 302.
0. Q E. r. Rho/u ctc.,23 A 124.

It. Sheoeath v. State, t953 Orissa 53 : 1953 Cr 1-1544.
2. Girdhardas Coorji v. Kera,ra!a Karsaodas & Co., 93 IC 622 : 192613253.
3. Secretary of Stale v. Ghaaayi la! Sri Ks.,/ren, 10 1, 329: Itt IC 523 : 19281. 837.

14. Sheo,wth v. 5:ate, 1933 Orissa 53: 1953 Cr tJ 544.
5. In the ,n..iler of a Pleader, 1943 Ni 475.
6. Rant Torah SiIh'ha v. Saligram  .Sing/,a. 1944 C 153.
7. SahgRarn v. E., 1943 A 26.

IS. Keda, v. A.,t9 .14 A 94 :212 IC 309 :45 Cr Ii 573; 16660 Mob/i YE., 1944 P58:22 P 667 : 212 It
266
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Courts can take judicial notice of the anti-corruption propaganda carried on by a State
Government.' A Court can lake judicial notice of facts transpiring in Court 2 A record
A custorn purporting to be prepared by a public officer is admissible under Section 57
without proof that it was prepared by the officer by whom it purports to have been
prepared. 3 The extent to which, and the pictorial delineation of a scene are not matters

of common knowledge but are matters for experts.' Judicial notice may be taken of the

fact that original telegrams are destroyed by the Telegraph Department after three

months-' The Court may take judicial notice of the rules of executive business of the
Government. 6 It may also take judicial notice of the fact that the Courts of Wards is

much concerned with the welfare of its wards! A Court Martial may take judicial

notice of any matter within the general Military knowledge of its members." The Court
is j ustified in taking judicial notice of the practice with the banks of charging interest on
the overdrawn amount.9

Court can take judicial notice of the fact there is a flourishing colony of satsang at
Agra and there are centres in most of the big cities in ti.p.lo

Facts of which judicial notice may be taken are not limited to those of the nature
specifically mentioned in clauses (1) to (13) of this section. These are mentioned

because, as regards them, the Court is given no discretion. They must be recognised by

the Courtc. As to others the Courts have a wide discretion and may notice many facts
xx hmc.h they cannot be required to notice. Thus a Court cart take judicial notice of
'notorious fact," but the question whether a particular fact is a notorious fact" may he

a matter of opinion and somewhat controversial. The Coirt cannot smuggle into the

evidence its own opinion of controversial situation distinguished as notorious facts.' !
The Court must determine in each case, whether the fact is of such well-known and

esoihlbhcd character as to the proper subject of judicial notice. A proclamation of
emergency is a matter of general information of which a Court can take Judicial
notice. 12 A matter of public history may be such a fact.° Consequentl y , the rule of
exclusion should not be applied in construing statutes, when the application of the rule
is likely to lead to injustice.'4

In Dev;2hand Jesri,nall & Co. v. The Collector, the Counsel for the department
explained that in 1957 smuggling of gold was on such an extensive scale that the Court
would be justified in taking judicial notice of the fact, and contended, in view of illus-

tration (a) to Section 114, that the Court would he justified in presuming that the peti-

tioners were concerned in the unlawful importation of the gold. The Court observed that

I	 PubI.c Prasecu,ar v. P. V.4udinarayaw Ckett y , 1953 M481 1953 Cr1.) 1004: 1953 1 \4LI 75.
2. Chama KunarDev, V. Mohan Bikram Shah, 121 IC 337 1931 P 114.
3. Tula IU.,n Sah Jagati v. Shyam La! Sah Thu/ghana, 86 IC 729 1925 A 648.
4. United Stores Shipping Bc-and v. The Ship "Sm Albans", 131 IC 771.
5. BihambharNa,h Tondon v. E.,90 IC7( :19260 161 :26 CrIJ 1602.
6. KamjaKan!A:advEt944p354:23p1c1
7. B'ag.arm Sa ran Singh v. Par, eshwaril'ianda,i Singh, 1912 A 267 (2).
8.Scct,.a, 89. The Indian Army Aci,Vllt of 1911.
9. UP. L'.ion i/c.nkLtd., v. Dma ?vnh Role Ram, 1953 A 637.
jo COI­....'one, oflncoo-.e . iex n. ReJhasoaniSaisong Sob/ma, 1954 A 291
IL .4b'dK 1t-,,on v. Sta., of 6' .P AIR 1963 A 260.
2..6Co.' s.5ae.sTe.zQfj7-,-r... .R 1965 A 86.

13.Sarer2,'a Monsn v. Saroj Ranjan, AIR 1961 C 416 (Fit).
1i. Jo .Smngb. Managing Co,n,nj'a-e, (1960)  1 Punj. LR 803.
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there was no warrant for presuming that the gold was imported in 1957, or at any
particular time, and that there was no scope for the application of any such prcsump-
tiofl.

Under this section, the following could be taken judicial notice of : (i) Signature
(though indecipherable) followed up by the initial D.M.(District Magistrate) authorising
sanction to prosecute under the Arms Ac t;2 (ii). The regulation of entry into Pakistan by
Indian National would be only by permits;' (iii) The explosive situation between India
and Pakistan on both sides of the Radcliffe line in August, 1949 4 and (iv) Appointment
of the Drug Inspector under the Drugs Act.'

Section 156 combined with Section 57 (1) has been held by the Allahabad High
Courts in Gaya Din v. State, to authorise the Court to take judicial notice of the signa-
ture of the District Magistrate in a sanctioning order and presume that ii. was a getiuiite
one.6

The Court can take judicial notice of the fact that the Centil Government of India
i' located in New Delhi.'

The Supreme Court has said that it "can Lake judicial notice of the fact that the vast
majority of the petitions under Articles 226 of the Constitution are filed solely for the
purpose of obtaining interim orders and thereafter prolong the proceedings by one
device or the other, .'a

Constitution of India Articles 14 and 226.—Admission to Post Graduate Course in
Medical Colleges. it was held on facts that cut off date was unreasonable and arbitrary
court could take judicial notice of uncertainly about commencement and close of ac-
ademi sessions.',

Reference to appropriate books and documents of reference.—ft frequently hap-
pens that it is necessary or proper for the Court to refer to sources of information
concerning matters which have not been referred in the evidence, in which case it is its
duty to resort to any source of information which in its nature is calculated to be
trustworthy and helpful, always seeking first for that which is not appropriate.' If a
party asks the Court to take judicial notice of a matter of which judicial notice may
properly be taken, the Court may refuse to take judicial notice unless the party produces
any such book or document as the Court may consider necessary to enable it to do so.
The Court itself may, without calling upon a party, refer to appropriate books and
documents of reference. There is nothing to prevent the Court itself making an inquiry
if it has only imperfect information, or none at all, on the subject; and the Courts have
in several cases made, or caused to be made, such inquiries. 10 The Court can take

I. 73LW13:1960MU75
2. DhanPal v, SlaIf, ILR (1959)2 All 185 1960Cr IJ 19.
3. Hari Singh v. Dwani Vidyavati, AIR 1960J & K 91.
4. ChakjMaj V. Greag,4 riCaZ/UW.anCeCO62P.,,. nJLR 24!.
5. Ramlagan Singh v. State of Bihar, 1960 C tJ 845.
6. 1958CrLJ9.
7. P.N Films lid., V. Union of India, ILR 1955 Ibm. 316:57 Born lit 753,
8. AssI. Collector oJCesira/ Eice v. Dunlop India Ltd., 1985 SC 330 (Pars 3).

SL ISaranja Ku,'nar y . Slate AIR 1988 On. 124 (F.}3.).
9. Burr Jones, 132(134); ,Vathjda/ Salikiam v. Banoba 'iarbad, 1952 N 33 1952 NLJ 190 Ma/mad,',,

v. Vyankamnrna ha 1, 1948 N 287:11.It 1947 N 781 ;Jidbaiv.7.abu, 1933 N2'4:30 NLR 8 ;lak.wariPyasnj/
V. Ilan Praskad, 61 1 506  : 1927 P 145.

10. See I/ossainAiii,fj,,a Y. Abidflh/mfirza, 21 C 177; Tricca,, !'a'rac/mamrd v.8.8. & CJJ?y. Co., 913 244
In rc flhagwarda5 l,'w'):nan, 8 13 511 ; sec dna /.,. v. Jimma, 22 13 54 6!; L.achmiNarai,, v. Raja Pralap
Singh, 2A 1, 17.



652	 INDIAN EVIDENCE ACT, 1972	 IS 57

judicial notice only if unimpeachable books or documents are put before it or are
othrwisc accessible (or Its relerence. Under the last paragraph of the section, the Court
is given the discretion to refuse to take judicial notice of any fact, unless such person
calling upon the Court to take any judicial notice to a fact produces any such book or
document as It may be necessary to enable it to do so.

Matters of history, literature, science or art, of which judicial notice may be
taken; reference to standard works.—The penultimate paragraph of this section does
not say whether the Court may or may not take notice of any fact, nor does it say or
mean that the Court shall or may take judicial notice of every matter which comes
under the heads of description given there. It merely provides that when the Court does
take judicial notice of the fact of which it is bound to take judicial notice under clauses
1 to 13, then it may refer to appropriate books of reference about that fact.' Matters of
history, literature, science and art are not mentioned in the Section as matters of which
the Court must take judicial notice, but, as pointed out elsewhere, the section is not
exhaustive of the facts of which the Court may take judicial notice.' The Court can take
judicial notice, not of all matters of history, literature, s

cience and art indiscriminately,
but only of such matter of public history, literature, science and art as are of such a
notoriety that they may he presumed as forming part of the common knowledge of
every educated citizen. The Court can take judicial notice only of what may he re-
garded as notorious facts of public history; it cannot treat letters though 75 years old,
without any Sort of legal proof, ax proof of where certain missionaries were residing and
sslicn they died.' Before any judicial notice may he taken of any passages in hooks
relatin g to an alleged tradition, something more than the mere existence of the passages
has to he proved before the passages may he regarded as evidence of the existence of
the tradition. It must 

be shown that the writer had some special knowledge of the
alleged tradition.' The existence of a national strike of coal-miners i s a matter of public
history. 6 The question of title to a historical mosque is not a matter of public history:'
nor the question whether certain property is wakf or not' historical works on such
matter cannot, therefore, be referred to.' The fact that there has been a political agita-
tion in the country; that Certain persons have been deported in consequences of the part
said to have been take by them in it, and that such agitation, conduct and deportation
were the subject of debates in Parliament, and in a general way what was said in such
debates and therefore became widely known to the alleged cause of deportation, are
matters of public history;` but the terms of a speech made by a person, who is not yet a
flistorcal personage, in the presence of persons who still exits, is not a matter of public

I. Pab/ic Prosecutor v.1/lw Thipa>a 1949M 459: 1945 2 M1.J 649 : 50CrLJ 641 : 1949 MWN 103 : US
.',1371 63 MI.W 270.

2. The Englishman. Lid, v. Lajpai Rai. 37 C 760: 6 IC St.
3	 Soc noies "Lu of facts enurocrated in Section 57 whether exhaustive ofthe facts of which Courts may take

judicial notice.'
4. Ambulant Pakkaya Lido you v. Iiall,, 36 M4 18: 13 tO 599; see also ltha4s-eati Choro,, Situkia Y. Pro r. God.

C.P. & flerar, 1947 N 1.
5. Ac/ta! Siugh Y. Gird/tori Dos, 19371. 529 : 171 IC 970.
6. G&dhardasCoerji V. Kerau,a/a Kaosand,ir & Co., 93 W622: 1926 B 253.
7. I'arzau44/j v. ?afar 4//,46 IC 119.
& Sam S/ugh v. Rail/a Ro.,, 126 IC 171 : 1930 L 744.
9. San., S/ugh v. Rallier Ram, 126 IC 171 : 1930L 744 ; 1'arzandA!i v. /.ofarAii, 46tC 119.

to. The Eugiick.run. Ltd., v. 1jput Ral, 37 C 760:6 IC St.
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history.' A judge is entitled to take judicial notice of matters which have reached the

Courts, e.g., prosecutions for political crimes or the general trend of evidence adduced

for the prosecution and defence in such case.' Judicial not ice may be taken of the Fact
that certain district in England had been attacked by aircraft;' or that a district had been

the scene of recent and frequent dacoities;' or that the original records of a district

destroyed during the Mutiny of 1857r In Dorab AU v. Abdul Aziz 6 the Privy Council

was inclined to treat the fact that the Province of Oudh was not, when first annexed to

British India, annexed to the Presidency of Fort William as a fact of which judicial

notice could be taken under the Evidence Act. Judicial notice cannot be taken of land

revenue reports which must be proved like any other document requiring proof.' Judi-

cial notice may be taken of proceedings in the Legislative Assembly, not of the truth of

the facts asserted in the speeches but of the fact that such speeches were made.

Vernacular histories which have never received any recognition as historical works of

value and reliability relating to matters of public or gcnctal interest nor have been

referred to in any well-known historical work are inadmissible.9 U.ciiona'ries may prop-

erly be referred to by the Court in order to seertain not only the meaning of a word,

but also the use to which the thing (if it be a thing) denoted by the word is commonly

put.'° In order to determine the meaning of names and terms used in a particular

religion the Court is entitled under Section 57 to refer to works dealing with the history

and beliefs of that religion)' Judicial notice can be taken of economists' definitions but

it should be done under exceptional circumstances and with proper safeguards. '2

Thurston's Castes and Tribes of Southern India cannot be considered to be a conclu-

sive authority in regard to information collected by him)3

Reference to works of science or art; Section 57 and Section 60.pinions

stated in Court by experts in science or art are relevant under Section 45. If the expert

is dead, or cannot be found, or has become incapable of giving evidence, or cannot be

called as a witness without an unreasonable amount of delay or expense, his opinion

expressed in any treatise commonly offered for sale, and the grounds on which such

opinion is held may, under Section 60, be proved by the production of the treatise. But

when a Court is asked to refer to it of science or art under Section 57, it is not

necessary to show, as it is under Section 60, that the condition as to the unavailability of

the author of the work exists. There is thus, an apparent conflict between Sections 45

and 60 on the one hand and Section 57 on the other. This conflict is, however, more

I. The En8li.c/irna,,, Lid. v. Lajpai Rai, 37 C 760: 6 IC SI.
2. Rhagwali Chaan SAnkhz Y. Pron Goat CI' & Itnnar, 1947 N 1.
3. Re A Petition ofA'i551, (1915) 2 K  649, 658.
4. Q.E. V. B/iOI, etc .23 A 123.
5. Ishn PrasadSir/i n. LaRiAt., Kwi,nar, 22 A 294,
6. DoraliAlly Khan Y. Executors of K/ioja/i Sjolieeoodden, 3 C 906: 5 IA 116 (I'(').
7. Rood/ian Cope v Saina, 27 IC 470: 20 CU 516: but see Soniar Ram v,Itad/ia/lan,, 19171 1 463: 171 tc

115, where reference to  SitIeiriciit Report was held pcnaiiaihlc.
8. Wiagnati C/ianan S/ia/la a. Peon. Con:. CP & Per,:,, 1947 N 1.
9. Ik,/i,v,unad /l z,j,I 4/i KLan v..ra.iiq AR K/ian, 1943 091.

10	 The Co,-. Cola Co. ' Pepsi Cal.: Co, 194 1 11('40.
H.	 Onyolsing Chna,aing v. 'l'al.ciLic Iarae/,.:,i,i. 1945 S 177 : IlK (1945) K 224.
12. Central India Spinning Situ ii's8 and /ia::aJae:uring Co Lid. v. Alun,eipa! (r,,waUtee, Stand/i, 1950 N

69 (III).
3. P.L.P.N .5:, bras,am,un ('Lillian v. P.L.PA'. Aararppa C/iia:ian, 1955 51 141
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apparent than real, as the true view scums to he that when the matter of science or art is
one of which the Court may properly take judicial notice, the Court may refer to any

standard work on the subject, whether its author he dead or alive; hut whet; the matter is

one of which the Court cannot properly take judicial notice, the work can be referred to

only if the condition mentioned in Section 60 as to the unavailability of its author

exists.' If this view be correct, then the law in this country is the same as that in

England. But if the penultimate paragraph of this section be taken to mean as authoriz-
ing the Court to refer to books and documents on all matters of science or art, irrespec-

tive of whether any such matter is or is not a fit subject for judicial notice, then the
section seems to go beyond the English law,' according to which such books can be
referred to only on matters which are subjects of judicial notice.' Another distinction

between a book produced under Section 60 and a book referred to by the Court under
Section 57 is that the former becomes evidence' in the case, but not so the latter.' For
further discussion of this subject, see notes to Section 60.

Attention of the parties must be drawn to books and documents referred to by
the Court under this section.—When the Court refers to a book or document of refer-

ence under the authority of this section, he should inform the parties during the trial and
give them an opportunity to adduce evidence or argument against its authority.' Refer-

ence to works of history at the appellate state is irregular and should be avoided.'

The Judge cannot utilize his personal knowledge or particular facts which are

not subject of judicial notice.—A Judge can take judicial notice, of facts transpiring in

Court.' But a Judge is not to use from the bench under the guise of judicial knowledge

that which he knows only as an individual observer. The former is in truth "known" to
him merelymerely in the peculiar sense that it is known and notorious to all men.' A Judge

cannot base his judgment on his own Personal knowledge of specific facts:' but he can
use his general knowledge. and experience in determining the credibility of evidence

adduced before him, and can also apply it to the decision of the specific facts in dispute

in the case.'° Similarly he may use his own knowledge of general or public facts,
historical, scientific, political or otherwise."

Constitution of India Article 32.—Writ petition by erstwhile Bum'tah Shell Staff
pensioners claim for adequate escalation in pension. Judicial Notice cannot be taken of
this fact. Petitioner would be entitled to hike in pension.12

I Markbv reconciles thisconflict by observing shut wham perhaps is meant is that though mJtCDaII.iCS mustobey
the law as tnt! 'ewn in tecUans 45 and 60,Lire Judge may resort for his aid to srpropriatr books without
restriction. Marishy, 49.

2. 'The EngIis/vrran, Lid., v. Lajpal Rai, 37 C 760, 757,6 IC 81.
3. Collie, v. Siespso,r, (1831)38 RR 796.
4. Sec the definition of "evidence" in section 3.
5. Weston v. Peary Metro,, Das, 40 C 898 :23 IC 25 Dur5a Prasad Singh v. Rant Dayal Chowdhri, 38 C

163 10 IC 955 12 C IJ 355; Vaflabha Y. ftfad,arudan, 12 M 495.
6. Manu v. Abraham, 19411' 146: 192 IC 290.
7. Chatra Kunra, Devi v. Malta,, fljk,t'a,-n Shalt, 121 IC 337: 1931 P 114.
8. Wigmore, 8 2569.
9. Mulpuru L.aknlrenayya v. Var-adaraja Apporov', 36 M 168 : 17 IC 353, per Swvlara Ayyar, J.; Dw'ga

Prasad Singh v. Rant Dayal Cho,','dhri, 38 C153 :  10 IC 955 : 12Cr IJ 355 Ilupershad v. Sheo Dayal,
26 WR 55 (PC).

10. Mulpuru L.akchmcayya v. Varadaoaja Apparow, 36 M 168: 17 IC 353, per Sutrdara Ayyar,J.
II. 11hag.ali Charon Shukja v. Proc. Goat C P. & Decor, 1 917 N I.
12 Rhara: Petroleum MSP v, fi/tarag Petroleun, Corporation Lid,, AIR 1988 SC 1407.
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58. Facts admitted need not be proved.—No fact need be proved in
any proceeding which the parties thereto or their agents agree to admit at
the hearing or which, before the hearing, they agree to admit by any
writing under their hands, or which by any rule of pleading in force at the
time they are deemed to have admitted by their pleadings:

Provided that the Court may; in its discretion, requiring the facts ad-
mitted to be proved otherwise than by such admission.

COMMENTARY

Admissions in pleadings; principI.—This section normal ly telates to agiceti suite-
ments of facts made between both parties to save time and expense. at a trial.' Generall"
a Court has to try the questions on which the parties are at issue, not those on Whicit
they are agreed .2 Issues of and denied by the other.' Therefore, where an allegation of
fact is made by party, and this allegation is either admitted or is not denied by the other,
no issue as to that fact would arise; and, on the principle that what is admitted need not
be proved, no question of the proof of that fact would arise.

While a Court of law is entitled to accept a part of evidence of a witness and to
reject another part a pleading cannot be so dissected, but must be taken either as a
whole or left alone altogether. In other words, if a written statement contains an admis-
sion of certain facts which are favourable to the plaintiff but contains a denial of other
facts favourable to him, or an assertion of other facts which are unfavouahle, the written
statement must be taken as a whole.'

How and when may admissions be made?—An admission may be made at the
hearing, and, when there are more hearing than one, at any time before the time
tearing. 8 Thus, an admission may be made in the pleadings, in which case it may be

either express or implied.' it may be made in the course of the preliminary examination
of a party before the settlement of issue,' or in the course of examination of a party as a
witness.' An admission may also be made in the answers to interrogatories,' or by
notice'° or in pursuance of a notice to admit served on the party." An admission made
in a written statement may be subsequently withdrawn,' 2 with the permission of the
Court. Where an admission is made at the hearing, the Judge's note recording the
admission must be taken to be correct, unless it is contradicted by an affidavit, or the

I. Over v. Over, 4913368 :91 IC 20: 192513231.
2. IJurjorj, Curseiji Panthoki v. Muncherji Kuverji, 5 B 145, 152.
3. 0. 14.r. 1.C.P.Code.
4. Foteh Chord Murj'jd/jar v. Jug gilal Kamlapa:, 1955 C 465.
5. Whitley Stokes. Vol. II, 889.
6. Sec 0. 8, T. 5. C.P. Code.
7. See 0. lOs. I &O. It, ri. (5)C.P.Codc;4h,ju!.4zjz v.MaryasnBibi,49A 219: 97 IC 176: 1926 A710:

1907 UflIt Cv. 1.
8. Ljk/jicha,,d Chanarb1uj ,fa,vdj v. LaIc/zandGaepot Patti, 4,1 13 352:45 IC 555: Ngu Tun Lu v. Nga

S/ye Ch, 29 3(2599.
9. 0.3 I, Sr. 1, 8, C.l'.Cr,dr.

10. 0, 32, rI, C.I'.Codc.
II. 0. 32. is. 4_5,7, C.P.Code.
12. Muharninadflhtaf,j/i Khan v. /larnid.lJd.din, 21 IC 81.
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Judge's own admission that tli record he made wa.s wrong.' lithe ad ii,s.siori is made
before Ole hearing, if must he in writing signed by the parties.

Implied admissions or admissions by non-traverse--Every allegation of fact in
the plaint, if not dcnied specifically or by necessary implication, or not stated to he not
adiiiiitcd ill the pleading of the defc,idarit, shall he taken to he admitted except as
against a person under disability.' Such admissions by omission to deny allegations of
fact specifically are called implied admissions, or admissions by non-traverse. For pur-
poses of Section 58 of the Evidence Act, they stand on the same footing as express
admissions. Thus, where an allegation of notice contained in the plaint was not specifi-
cally denied by the defendant, proof of notice ,t,>is dispensed with under the provisions
of Section 58 read with 0. 8, r. 5 of the C.P.Code. 3 A plea of ignorance of die execution
of a bond accompanied by an alternative plea of payment does riot constitute an admis-
sion of the execution of the bond. 4 If, in a suit based upon a bond said to be lost, the
cxr'ctition of the bond is denied by the defendant, the alternative plea that the bond was
paid does riot aitioun I to an admission oh its execution so as to relieve the plaintiff from
pros fi g die loss of the original dcccl and to entitle hint to sue upon a copy.' But where
iliC esc:utarit of a document alleged to have been lost is proved or admitted, and the
dfcnJ;ir,i nierely pleads payment, it is not necessary for the plaintiff to prove the loss
oh the original.' Admissions by non-traverse are not governed by Section 17,

Implied admission as to jurisdiction.—As a ride parties cannot by consent give
jrislicton to the Court where none exists. But this rule applied only where the law
gives no jurisdiction. It does not prevent the parties front waiving inquiry by the Court
as to fact necessary for the dde mi ination of the question its 11) jurisdiction, where that
question depends on taci.s in be ascertained. Thus, where the market value of the
property inieotioiied in the plaint exceeded the limits of the pecuniary jurisdiction of the
(oort, bin the parties allowed the trial to proceed on the merits, it was held, on the
principle of Section 58 of the Evidence Act, that the parties admitted the market value
Of the property to he A ithin the limits 01 the pecuniary jurisdiction of the CourL

Admissions by ('ouusel,—A Counsel is duly authorised agent of the party and an
ad,nis,io,i mnaile by hint is within the section. A Counsel or any other agent of a part),
has, in the conduct of a Suit, power to abandon, an issue 9 and to make admissions for
the purpose of dispensing with proof.'° Therefore, an admission of fact made by

Counsel is binding on the client," but not an erroneous admission on a point of

	

I	 1/w1)yr15ogfl v.Ileero La/i, I6WR 107; but see tO Born. ttC7S,accordingio which suchnoic would
teem is be conclusive.

	

2.	 0 S. r.5, (:.t'.Codr.
A . ( rirnjerucers for the Port of Rangao v.Mooia Da,'.'ocd, 9 IC 470.
4. S,i Frosts Y. From La>, IS IC 878.

	

S	 5fu/c:'rvpuJafar v.?ahu.ci/cs.2i,. 49 A 78:97 1C82 :1926 A 7-It,
6. ji,'et 31,i:/ho Y. From LaS/-an, lit IC 570 19250 1 (>0.
7. SIt, flsah v. Lachhman Singh, 48 t'Ltt 21 1946 L 256.
8. ISa,,,. in v. If ,.efrigues, 35 Ii 24 7 IC 950.

	

9	 V/-j:, £o,asonJ,a Vaidu v, iilcoshyuk_or/u .5'aidw 22 M 538.

	

0	 V-cda	 !e)u,d v. .ttianicip's(ity of IIy.!e,abei, 34 IC 494

	

It.	 Si2edO. .Vil..frh'd v A1anc'pisty sal I/ydesohs.J, 34 IC 494 : Jag,spa:i fsfud,aiia, v. Ekambs;'a
SluiLs,'ia,, 21 M274, 	 flh,i .\ath ,S,,car v. kate Ia/i Sires,, 6 CWN 82. Kalee Kcraal Bho:icwha.'jee
s. (:,ecleuia Deh,a, to \Vts 722, K­­ 	 >"> s.Srec'eat/, A(ue,, 9 WR 485, See alt. ' Slaakalesa

'a. Sandra/ta, 3 tIe,,,. t.R .167 ; far an admission in appeal by the pleader of the accutad. See
13ares1a1 Gangotam Van/ v. F., 52 It 686 : 112 IC 110: 1928 It 211: 29 Cr tJ 990.
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Law,' the latter not being an admission of a fact so as to make the admission a matter of
e5toppel. 1 As a rule Counsel has no authority to make admissions in a criminal case so
as to relieve the prosecution of the duty of proving its case by evidence.' An admission
by a counsel in a criminal case does not relieve the prosecution of its duty of satisfying
the Court by proper evidence.' See notes to Sections 117, 18 and 31.

Distinction between evidentiary admissions and admissions in pleadings.—Section
58 applies to admissions in pleadings,' and not to evidentiary admissions; the rule
embodied in it is, therefore, more properly a rule of pure procedure than of evidence.
There is a fundamental distinction between admissions in pleadings governed by the
present section and evidentiary admissions made relevant by the thirty-first section of
the Act." The former are conclusive, but the latttr are merely relevant and not conclu-
sive unless they operate as the former are made in contemplation of a par-
ticular litigation; but not so the latter.' An admission in a pleading is a different thing
from an evidentiary admission. It is generally understood to be a concession made by
one of the parties that a fact alleged in the pleading of the party opposed to him need
not be proved.' The section is, therefore, inapplicable where no pleadings have been
filed) 0 But an admission in a pleading is binding only in the proceedings in which it is
made and may be shown to be wrong in subsequent proceedings."

Admission of the execution and the terms of a document renders proof of the
document unnecessary, even though the documents is inadmissible for want of reg-
istration, sufficient stamp or proper attestation.—If the execution and the terms of a
document are admitted, the party relying on the transaction embodied in the document
is relieved of the duty of proving the document. 12 The rule enacted in section 91 of the
Evidence Act requiring the terms of a contract, grant or disposition of property, embod-
ied in a document, to be proved by the production of the document itself, is abrogated
in cases where the execution and the contents of the document are admitted. When the
execution and the terms of a document are admitted, proof of the document or its
production becomes unnecessary in consequence of the admission) even though the

I. Beni'PershadKoeri v. Dud/snaih Roy, 27C 156:26 IA 26:4 CWN 274 (PC); Krivh ajiNaray.a,i Par*hi
v. Rajniol Manikchap4Morwadi, 24 B 360 ; ,Varayan v. Venkalacharya BalArishnachar .va, 28 B 408.

2. Jagwani Singh v. SOon Singh. 21 A 285.
3, Raisgappa Goundan v. E., 1936 M 426.
4. S.C. Miller v. Stale, 1950 C 435: 156 CLI 21.
5. I907UBREv.. I.
6. I907UBREv., I.
7. SeeAbdu!Aziz v. Maryors Bit'!, 49 A 219:97 IC 176: 1926 A 710, where the admission was under 0.

10, r. I C.P.Code and so which the present section was clearly applicable; See also Over v. Over, 49 B 368
91 1C20: 1925B231.

8. See Phipson, Ev., 7th Ed., 198.
9. Over v. Over, 49 B 368 : 91 IC 20: 1925 B 431 ; Appavu Circular vVorsjappa Goiasdan, 20 IC 792.
0. Over v. Over, 49 B 368:91 IC 20: 1925 B 231.

11. Ransaho, Shnniwas Nadgir Y. Go,'i, of Bo,i,bay, 1941 B 144.
12. Bahojar Sngh v. Mu/k Raj, 1934 L 898; Ra.ackard.ra Sau v. Ka,laslichandra Paira. 58 C532 133

IC 101 : 1931 C667 ; Ran L,1 Singh v Svpti, 94 IC 559:19261 1 295; Ar) un Sak v. KelaiRath, 2 '317
74 IC 150: 19231' 436; Lsk.#ickrdChatrabkujMarwadiv. LzIchand Ganpa: PalO, 4213352:45 IC
555; Maung Pya v. Maung Oza, 9 IC 770; BucjorjiCur.se!jiPanthaki v. Muncherj! Kav'rJi, 5 I 143.

3. BrhadarSingh v.Mu!kRaj, 19341.898; Gar4a Singh v. Phan, 731C758: 1923 1,310; Bann,.ci Dos
v. Au/C/sand, 19211,64; Maung Kan Y. Mau,,g Myal Thaing, II IC 850; See Moung Po Kin v. Maw,g
Si,we Bya, I R 405 :76 IC 855 :1924 R 155; BurjorjiCurseljiPanthaki v. Mw,c/serji Kuverji, 5 0143.
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document is inadmissible in evidence for want of registration, 1 sufficient stamp2 or

proper attestation .3 A Court can lake no account of the informality of a transaction
which having been admitted is not put in issue.' It has, howe

ver, been remarked that if

the legislative provision declaring a document to be inadmissible in evidence or ineffec-
tual for certain purposes is based on reasons of public policy, a Court ought to go
behind the admission in the pleadings and refuse to act on the admitted facts in favour
of either party.' Provisions relating to the compulsory registration of documents, or to
the legal impotence of certain unregistered or unattested documents to create title or to
convey property must be deemed to have been enacted on high grounds of public
policy, and Courts should not be astute in creating loopholes for evading the plain
intention of the Legislature. 6 If an admission is accompanied by the denial of liability
on the ground of the inadmissibility of a document, e.g., owing to its being unregistered
or not properl y attested, the admission is not binding.' Enactments relating to revenue,
e.g., the Stamp Act, do not involve such grave and large principles of public policy as
enactments relating to the registration or attestation of documents.' If however, the Leg-
islature had enacted not only that an uttstamped promissory note should not be receiv-
able in evidence, but also that it should not be acted upon, the Court is precluded from
acting on the note by giving a decree on it, even if the execution of the note is
admitted.' But where there is a cause of action complete in itself before the making, and
independently of the promissory, note, the plaintiff can prove it, though the note is
inadmissible. Therefore, if the plaintiff has an independent cause of action apart from
the note, the admission of the loan in the written statement is, under section 58 of the
Evidence Act, sufficient to waive the requirements of further proof and to enable the
plaintiff to succeed thereupon. But if there is no such cause of action, the mere admis-
sion of the fact by the defendant cannot give him a cause of action, and this is not a
matter cured by section 58 or any other section of the Evidence Act) 0 See notes to

section 91.

Admission of a subsequent oral agreement varying the terms of a registered

1. ijahadur Singh v. MldSRaj, 1933 1.898; Ranw Sandra Sau v. Kai!ashcharufra Paira, 58 C 532: 133 IC
761 :1931 C667; Ganda Singh v. B/ian, 73 IC 758: 1923 L 310; Ran.coriDas v. BuiChand, I921 I.
64; Nga Tun Lu v. Nga .5/mr Chin, 29 IC 698 : tJI4R 1904. 3rd Qr. F.v., I.

2. Rahimoila V. Murray, 11 IC 810: PonnisamiCheniar v. Kaikusona Cliett jar. 1947 M 422:60 MLW 442
1547, 2 MU 116 ; Aumane Sahi7 v. Kolaeiii Subbarayudu, 1932 M 693 but tre C J'nhaap' V.

Laluhmam Rarachandra, 1813 269.
3. Maung Kan Y.MatotgMyat Thaing, 11 IC 850: Mi. I/ova v. Lokuaial, 1944 S 61 : but lee Bajnaih Sing/i

v. tlrijroj Kue,, 2 P52:68 [C 383 : 1922 P 514.
4. Ma wig Kan Y. Moung Myat Thaing, 11 IC 850.
5. Kara,npeddi Seeta,nn,.a v. Vannelakanii Krishnasivamy Roc', 35 IC 18; Bashes/i Nanli v. K.S. Mian Feroi

Shah, 1935 Pest,. 12,
6. Kora,,veddi Seetomjna Y. Vannelahojtti Krirhraswaniy Raw, 35 IC 18 Bashes/i Nath v K.S. Mian Feroz

Shah, 1935 Pest,. 12.
7. lla.cheshar Nath v. KS. Mian Feroz Shah, 1935 Pesh. 12 Koiamreddi Seeia,n,,ia v. Vannelakanti

Krichrasworny Row, 35 IC 18.
8. Kotamreddi SCCIOnima v. Von, ,jahantj Krishuiaswamy Row, 35 IC 18.
9. AlapatiAchwarmonna Y. Vasireddi Jagonnad han,, 140 IC 833; 1933 '.1 117; Chenbo.sapa s. Lakshmart

Ranicha,sdra, 1813369; Sec Ma!lappa v. MatamNaga Cherry, 42M 41; IS IC 158; but seeA!i,'sne Sahiba
v. Kof&serri Subbarayudu, 139 IC 486 ; 1932 M 693 ; Rahin'Jol!a Y. Murray. It IC 810.

10. AlapatiAchiaaromarv.a s. Vasireddiiagannadham, 140 IC 833; 1933 51 117; See. houever. Ahinrane
So/nba v. Kohiseui Sri.barayudu, 139 IC 496 ; 1932 M 693.
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instrument.—A subsequent oral agreement to take less than is due under a registered
mortgage bond is an agreement modifying the term of a written contract and if it has to
he proved, oral evidence in proof of it will he inadmissible. But if such agreement has
been admitted in the pleadings, no question of the admissibility of evidence, oral or
documentary, would arise, as proof of it would he dispensed with, in consequence of the
admission, under section 58 of the Evidence Act.' See notes to sections 91 and 92.

Section 58—Original need not be proved.—Where a Plaintiff has admitted the
copy of a document filed by the defendant, although the original could be got at the
original need not be produced for purposes of formal proof.'

Section whether applicable to criminal trials?—The question how far a convic-
tion can be based on the admissions of the accused is one that has never been thor-
oughly cleared up in Indian practice. In England the rule is clear. The accused may
plead guilty and he may be convicted on that plea but no admission, which falls short
of being a pica of guilty, counts against him at all. The rule that nothing need be proved
which is admitted, is, in England, confined to civil cases, It has no application to
criminal trials.' In India there are decided cases in NhiCh section 58 has been held to be
applicable to criminal cases," though it has been suggested that the section applies to
civil suits only, and the suggestion receives warrant from the phraseology of the section
which is more suitable to civil than to criminal proceedings .5 It is the duty of the
prosecution in every case to make out its case by evidence and a gap in the evidence
for the prosecution cannot be filled up by any admission made by the accused in his
examination under SCCL1OII 342, Cr. P. Code.' Thus, where the Counsel for the prosecu-
tion and the Counsel for the defence made certain admissions oil questions of fact and
asked the Court to give a finding in law oil basis of those admissions, the Court
treated the case as one of no evidence and remarked that an accused person cannot be
asked to make admissions for the purpose of enabling the Crown to procure a legal
decision.' This being the principle governing criminal trials, even if section 58 be taken
to be technically applicable to criminal cases, the Court should act under the Proviso to
section 58 and require all really essential facts to be proved by the prosecution, even if
they have been admitted by the accused.8

Consent of the accused to an unauthorized course of procedure.—A prisoner can
onsent to nothing,' and his consent or that of his Counsel cannot validate a course of

•rocedure which the law does not authorize.' 0 Similarly, consent of the accused, or his

I. Afallapps v. Matam Naga Cheuy, 42 M 41; '18 IC 158 Sec Ran-.charth'a Sau Y. Kaila.shc/w.d,a Faira,
58C532; 133 1C 701 ; 1931 C667.

2. Vishram Y. Iru.kuJla, AIR 1957 Andlt. Pra. 784.
3. B/,sda,s v. E., 91 IC 233, 1926 0 245; 27Cr. U 57; R. v. Thornhill, SC & P 575 ; R. v. Sieye,s, is  ccc

5ess Pap. 182; Strph. 1)1g. Art. 60; Best, 97; Phipson, Ev.,7th Di, 19; See also Batr ifalGangaram Vani
v.E.,52B686;112]CIIQI928B241;29 Cr. U990

4. 9908hulan
19260245; 27Cr. LJ 57; See Rat. Un. Cr. C 769.

5, Norton, Ev., 238.
6. DeeiDial v. 5., 4 U 55; 73 IC 805; 1923 L 225; 24 Cr. ti 693.
7. C. v. Jasr.'at Rai & Co. 5 L 404 ; 84 IC 464 ; 1925 L 85; 26 CT. U 320; See also Ratgappa Gas.,4a,,

v.5., 1936M426;1936MWN 110.
8. Bhutan v. 5., 91 IC 233; 19260245 ; 27Cr. U 57; but see. lia,stlal Gongara,n Vani s'. 5., 52 14686;

112 IC 110; 1928 13 241; 29 Cr. IJ 990.
9. Reg v. Berirand, (1867)1 PC 520.

10. Allu v. 5., 4 U 376; 75 IC 980; 1924 L 104; 25Cr. IJ 68.
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omission to object to the admission of evidence which is really inadmissible under
section 33 will not under this section, make the evidence admissible.'

Admissions in probate suits and divorce cases.—Admissions on account of the
danger of fraud, do not in certain cases evidence of the facts admitted. e.g., in probate

soiLs 2 and divorce case. 3 Proceedings in probate Courts and Divorce Courts are proceedings

in rem, in the result of which the State is interested. The admission of the actual Parties
to such proceedings are not, therefore, binding on the State. This section of the Act has,
in general, no application to divorce cases. No English divorce Judge would grant a
divorce merely on an agreed admission of misconduct by the parties or their attorneys
If any such attempt was made, it would in all probability, result in the suit being
dismissed for collusion. The express provisions laid down in section 7, 12, 13 and 14 of
the Indian flivo rro Act as to the requisites for a decree for divorce cannot be ovet, idden
by any such section as section 58,'

Section 58—Denial.—a denial, though in general terms, t'iposes on the plaintiff an
Obligation to prove the essential facLs. 6 And in divorce cases, the Court does not usually
decide t3c matter merely on the basis of the admissions of the parties. This is a rule of
prudence and not a requirement of law: for the partres might make collusive statements
admitting allegations against each other in order to gain the common object that both
desire fer personal reasons. A decision on such admission would be against public
policy, and affect not only the parties to the proceedings, but also their issues, if any,
and the general interest of the Society. The provisions, both of this Section and Order of
XII of C, P. C., allow a party to apply the Court for a judgment or order upon
admissions of fact madc either on the pleadings or otherwise, And the Court may make
the judgment or order, if it thinks that the parties are not colluding. 7 The admission,
however, must he clear and specific. A party cannot be fastened with liability on the
basis of a qualified admission.'

Section 51—Admission--weight of.—Law is settled that an admission is not con-
clusive unless it amounts to estoppel. An admission is, however, a very strong piece of
evidence. The maker thereof is, however, entitled to prove the admission to be wrong
unless displaced by satisfactory explanation an admission is also determinative of the
facts admitted.'°

Proviso Court may require admitted facts to be proved ; discretion to call for
proof should be exercised where the admission is fraudulent or erroneous or where
the document admitted is inoperative by reason of want of registration or proper

attestation.—Under Lhe proviso to this section and 0, 8, r, 5, C. P. Code, the Court may
require admitted facts to be proved otherwise than by the admission. The Court will

Ae-.r_.2viMu!hiriyan v. E., 39 NI 449:28 IC Sit; 16CrIJ 294.
.3
	

!fiey v. Q ,4v1o, 5 I'D 24.
3. 8oukrv.D.(1593) I R404.Phipon,Ev.,71hEd., 18.19

1955 Gau. 50 (Divorce Act, Section . M.
4. See median 4t.
S
	

01'e '.. Over, 4911 3698 ; 91 IC 21); 19260 231.
6. v. Gangadhar, AIR 1963 C 1(51.
.7
	

1fah,e4'a v. S,shi?a, AIR 1965 SC 364.
5. v. So/a, 71 Raj. LW 697.
9, (Janga Pam v. He: Ram, 1964 Raj. LW 573.

to. Cho.sk_r Raui v. Ramahba lIe,va, (1973)39 Ci.'F 774.

Wermnna,'rdMorav. 5mi.PobyMomin. AIR
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exercise this discretion where the admission has been obtained by fraud or '.s here there
is other good and sufficient cause,' e.g., where the admission is erroneous and was

made under a misapprehension. If the admission is of a matter contained in a document
which, on groinds of public policy has been declared by a legislative pros ision to be
inadmissible in evidence, the Court ought to go behind the admission and refuse to act
on the admitted fact.' Provisions relating to the compulsory registration of documents,
or to the legal importance of certain unregistered or unattested documents to create
grounds of public policy and Courts should not let such legislative provision be de-
feated by the admissions of parties.'

The Legislature, while giving discretion to the Court under the Proviso to this
section, does not define the circumstances under which the discretion may be exer-
cised. In a case where a court finds that a certain document would not be valid in law
unless certain facts were proved, and it is doubtful whether those facts existed the

Court should ignore the admission as to those facts and call for proof under the
Proviso to this section.' The provisions of Section 59 of the Transfer or Property Act
relate to the question of the legal operation of the document itself apart from the
mode of proving it, and without a proper attestation the document would be ineffectual
to create a mortgage. Therefore the admission of the executant in the pleadings that
lie executed the document will not cure the defect arising from the want of proper
attestation. Even where the execution of it mortgage is admitted, it is competent to the
Court to frame an issue whether the document has been validlN attested and to require
proof of time same.' But cases where the document s9hich is admitted in thc pleadings
is inadmissible in evidence, owing to its having been insufficiently stamped stand on
a different footing from those where the document is inadmissible by reason of want
of registration or proper attestation, as the Stamp Act, being a revenue enactinert. is
not likely to be treated by the Courts as involving such large and grave principles of
public policy as the enactments relating to the registration and attestation of docu-
ments.,

Discretion when to be interfered with the appellate Court.—There is a dis-
cretionary power in Courts to call for proof of facts which may be considered to have
been admitted under Section 58. And there may be cases when the failure to exercise
this discretion may be so grossly improper as to make it incumbent upon the High
Court to interfere evems in second appeal.'

I	 Oriental Got'! Securirt' Life Assu,a,,ce Co LO	 ,Varas,nii,a Char,, 26 M 183; 206.

2	 Kowmredd, See/anitna v, &^r,,,wlAai,ti Kr,sh,zosi, am, Ron; 35 IC IS, fiasJ,eshar Nail, Y K.S Shan Fero;
SAul,, 1935 Pest, 12

3	 Koto,na'dcI, Seei,,u,,,, c Jj.m,tt&'lku,u, K ,,l,,,,.m triton Rc,v,3 S IC IS

4	 Ahuniippa C/,r,n.,, V I t'llacha,,,i' ,ltw,nm,,-h. 4 ' ) IC 273 muon inc S/win,, i'al/pr v .4/aol Audi, Rot, 1/,,i,.
35 M 607. 39 IA 26: 116 IC 250 IC)

5	 Almi,iiappci C'hrtt,a, s- I 'el/urban 	 Afa,,,,,,lm, 42 IC' 1 7S. See also i/nj ,utt/, Singh	 !iij,raj Kurt: 2 P
52, 65 IC 333. 1922 I' 514

6	 See Kant,,,, 5Li, St'e,,,,,,,,n, v I',,,,,,clA,,,,i, A, ,slo,as it,,,,.' Pa,, 35 IC IS. But See So/i,,,, Lol ,5',ha1 C/u,,,,i
v Rag/i,, Sot/i Sm,,'!, 153 IC 1070. 1 934 I. 000, and note, to Section 91

7	 ,i,cpa,',, C/,ci,,u, ' fS'iit Jap/m(i Go,,,,,/,,,, 20 IC 792
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CHAPTER IV

OF ORAL EVIDENCE

Having dcfined in Chapter 111 the facts which need not be provel by reason of
their being the subject of judicial notice or by reason of their having been admitted,
the Act now proceeds to consider the question as to how facts which require proof may
be proved. "Oral evidence" and "documentary evidence" are the two important but not
the only media of proof.' This Chapter deals with only a part of this subject, being
limited in its application to "oral evidence", "documentary evidence" being the subject-
matter of a separate Chapter. The Chapter enacts two broad rules with regard to oral
evidence; firstly, that all facts except the contents of documents may be proved by oral
cvidcncc r and secondly, that oral evidence must in all cases, be "direct".'

59. Proof of facts by oral evidence.—All facts, except the '[contents of

documents or electronic records] may be puved by oral evidence.

COMMENTARY

Facts that may be proved b y oral evidence.—This section is not properly worded,
The section n,ust be read subject to the provisions of Sections 61-65. The true meaning
of the Section, therefore, is that all facts may be proved by oral evidence, except the
Contents of a document, which cannot be proved by oral evidence, unless oral evidence
becomcs admi s

sible as secondary evidence under the provisions of Section 65.

- Meaning of oral evidence ­ –"Oral evidence" means statements NOich the Court
permits or requires to be inade before it b y witnesses in relation to matter of fact under
inquiry "Oral" ordinarily means "by woi d of mouth"' but a witness who is unable to
speak may give his evidence in any manner in shieh he call 	 it intelligible, as
by wri:ing or b' signs.,

Eb identiary function of oral evidence. Oral evidence is as much less satisfac-
tory n1ediurn of proof than documentary evidence." But however fallible such evidence
may he and however carefully it may have to be watched, justice can never be adniiit-
stered in the most important cases o thotit recourse to ;t.:'

Election cases.—It is true that in election cases oral evidence has to be examined
with a great deal of care because of the partisan atmosphere continuing even after the
election. But it will be wrong on the part of Courts to just brush aside the oral evidence
even when the evidence is highly probable and the same is corroborated by unimpeach
able documentary evidence."

I.	 See definition of "proved' in Sonic,, 3 and notes thereto

2	 Section 59

3	 Section '.5

4.	 Subrlliuled by Information Technology Act, 211(10 (Act 21 of 2000), S. 92 ond Sch. II
17.10.2000).

5	 Seciton 3

0.	 Q. E. Y .lSdc//-il,, 7 A 385 tO9, for distinction Sri ,ccn oral and ci Sal Statements. .c, .	 P", "a
Chc, jcrcre S,'kn, n. /1,,' A3c. 1937 ['C 24, 166 IC 1 10. 35 CF Li 281.

7	 SecLr.'n 119

S	 ire	 05
9	 See Tho,nn, .4/encode,- 11,0 y Ju5hu,id,a 8c0, 4 St IA 431, 441

0	 L'ann,aree Lot v IIci,,,,roc, Singl y, 7 MIA 148, I
11	 IC Pu,a.s/,,,t/,.ao,a )?e,A1,cr v S 	 972 Sd 409
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ELECTION CASES

"Election petition alleging corrupt practices are proceedings of a quasi-criminal na-
ture and the onus is on the person who challenges the election to prove the allegations
beyond reasonable doubt.

In Rahirn Khan v. Khurshed Ahmad2 the Supreme Court emphasized, 'The danger
of believing at its face value oral evidence in an election case without the backing of
sure circumstances or indubitable documents" and proceeded to observe: "It must be re-
membered that corrupt practice may perhaps be proved by hiring half a dozen witnesses
apparently respectable and disinterested to speak to short and simple episodes such as
that a small village meeting took place where the candidate accused his rival of personal
vices. There is no x-ray whereby the dishonesty of the story can be established and, if
the court were gullible enough to gulp such oral versions and invalidated elections a
new menace to our electoral system could have been invented through the judicial
apparatus. We regard it as extremely unsafe, in the present climate of Kilkenny cats
election competitions and partisan witnessese wearing robes of veracity, to upturn a
hard won electoral victory merely because lip service to a corrupt practice has been
rendered by some sanctimonious witnesses. The Court must look for serious assurance,
unlying circumstances on unimpeachable documents to uphold grave charges of corrupt
practices which might not merely cancel the election result, but extinguish many a
man's public life." These observations were quoted with approval in Kanhaiya La! v.

Manna LaP and again in Ainolak Chand v. Bhagwandas.'
The Supreme Court reiterated the legal position, observing : "There is a total

consensus of judicial opinion that a charge of corrupt practice under the Act has to be
proved beyond reasonable doubt and the standard of proof is the same as in a Criminal
case.' The case referred to by the Supreme Court there was that of Mahani S/tree Nath

v. Choudhary Ranbir Singh.'
A broad and general comment that a particular witness was the election agent of a

candidate, and cannot, therefore, be relied upon is not a judicial assessment of evidence.
Evidence can be assessed only after a careful analysis. Interested witnesses are not
necessarily false witnesses though the fact that a witness has a personal interest or stake
in the matter must be subjected to a closer scrutiny and indeed the court may be
justified in a given case in rejecting the evidence unless it is corroborated from an
independent source. The reasons for corroboralion must aise ou of the context and
texture of the evidence. Even an interested witness may he interested in telling the
truth, and, therefore, the Court must assess the testimony of each important witness and
indicate its reasons for accepting or rejecting it.'

Oral evidence should be judged in the light of probabilities, admitted fact and
principles of human action.—In all civilised systems of jurisprudence there is a
presumption against perjury, as the law generally presumes against misconduct and dis-

1. Amo,'ok Chand v. Bhagr,'andas, 1977 SC 813 (Paras 12 and 13).
2. (1975) 1 SCR 643 1975 SC 290 (Para 21).
3. (1976)3 SCC646; 1976 SC 1886.
4. 1977 SC 813 (paras 12 and 13).
5. A. Younu Kunju v. R.S. (inni, 1984 SC 690 (Para 6).
6. (1970)3 SCC647 (2).
7. ltirbal Singh v. KedarNath, 1977 SC 1 (Para 5).
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honesty of all sorts, English Judges who administered justice in the early part of the
Britsh occupation of India frequently complained of the untruthful nature of the evi-
dence with which they had to deal, and almost inverted the presumption with which the
testimony of a witness has to be received, from one of truthfulness to one of falsehood
Field, commenting on this phenomenon, remarks: "While, on the one hand, it would be
a gross slantcr to predicate of all natives of India, as of the Cretans, that they are liars, it
would, on the other hand, be misleading the young judicial functionary to tell him that
he may safely look for as much truth in an Indian as in an English witness-box "2 The
correct rule, therefore, is not to start with a presumption of perjury,' but to judge the
evidence with reference to the conduct of the parties, and the presumptions and proba-
bilities legitimately arising in the case.' where evidence is fallible, it is safer and proper
to look to the probabilities.' Another important test by which oral evidence has to be
appraised is to sec whether the evidence is consistent with the common experience of
mankind, with the usual course of nature and of human conduct, and with well known
principles of human action! "There is no better criterion of the truth, no safer rule for
investigating cases of conflicting evidence, where perjury and fraud must exist on the
one side or the other, than to consider what facts are beyond dispute, and to examine
which of the two cases best accords with these facts according to the ordinary course of
human affairs and the usual habits of life".7

The ocular version of an incident deposed to by a person injured in the same
occurrence is of great value.'

But the mere fact that a witness did not receive any injury could not be valid ground
for rejecting his entire testimony.9

Even if the genesis or the motive of the occurrence was not proved the ocular testi-
mony of the witness as to the occurrence could not be discarded, only on that account,
if otherwise it was reliable.10

The Supreme Court has held it to be well settled that where the direct evidence
regarding the assault is worthy of credence and can be believed, the question of motive
become more or less academic,. Sometimes the motive is clear and can be proved, at
others it is shrouded in mystery and it is difficult to locate it."

It is not the law that the evidence of an interested witness should be equated with
tainted evidence or that of an approver so as to require corroboration as a matter of
necessity, It does not suffer from any infirmity as such but the courts require as a rule of
Precedence, not as a rule of law, that the evidence of an interested witness should be
scrutinized with a little care. Once that approach is made and the court is satisfied that

I. See Norton, Cv. 2nd Ed., 414.
2. See Norton Cv. 2nd Ed., 414.
3. Mothoora Pandey v. Ra,,, Ruc/'.ya Te,naree II WR 482, Per Mitier, i. Raghunandj,,BAagat v. Probity

Singh, 1943 PWN 12: Goo,nanee and oh/taps, 17 WR 59; Norton, 17v1, 2nd Ed., 7.
4. Mathoora Pandey v. Ram Ruchya Tewaree, 11 WR 482, pci Muter, 1.
5. Mo. 14w, Y. 4-Is,. Beciurn, 11 WR 345.
6. Sec Norton, En. 2nd Ed., 414.
7. Xfeer Usd. 00llahv Mo Baby ln,anun, I MIA 19.44-45 per Borate Parke.
S.	 Leho.os v. State ofMah,2ra.s/tzra, 1978 SC 414(Para 6) Rcrnoswajni v, State of TamilNa,iu, 1976 SC

2:27 1976 CrU 1563: Ram fanam v. State off.]. P., 1979 SC 1507.
9. M0!u v. State of lIarano, 1976 Sc 2499 (Paia 9) 1976 CR 1] 1895.

10. Eahol Singh v State of Haryana, 976 SC 2032: DasaKewiha V. The State, 1976 Cr Ii 2010 (Para 6).
II. Molu V. Sole of/lar)area, 1976 SC 2499 (Para II) 1976 CR Id 1895. See also Bhola Node v. State, 1976

Cr. Li 1409 (Para 20).
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the evidence has a ring of truth, it could be relied upon even without corroboration. Re-
lationship by itself is not a ground to discredit the testimony of witness if it is otherwise

found to be constant and true.'
'There is no magic in the word chance witness, If the presence of a witness is

assured and the witness is present at the time of occurrence, he. cannot be termed a
chance witness."'

The mere fact that all the witness were employed in the same department as the
complainant does not detract from their credibility as witnesses of truth. Their presence
being natural, they could not be dubbed as interested witnesses merely because they
were employed in the same department as the complainant.'

All public servants, if not always, at the time when they carry on their duty entrusted
to them of preventing crime, have to perform unpleasant tasks against the person who is
suspected of committing any offence, but for that reason the evidentiary value of such
public servant is not affected unless there is something specific against them. The fact
that the public servant was previously suspended but reinstated was by itself not suffi-
cient for holding that his statement was not reliable."

The evidence of investigating officers cannot be branded as highly interested on the
ground that they want that the accused are convicted. Prima facie public servants must
be presumed to act honestly and conscientiously and their evidence must be assessed on
its intrinsic worth. It cannot be discarded merely on the ground that they are interested
in the success of their case. The courts have to judge the evidence by applying the test
of basic human probabilities.'

There is no rule of law that concoction cannot be based on the sole testimony of a
Food Inspector. It is only out of a sense of caution that the courts insist that the
testimony of a Food Inspector should be corroborated by some independent witness......
this is a rule of prudence not a rule of law.'

A child witness is a competent witness. But the rule of prudence requires that the
court should examine a child's evidence with caution. Where the injuries on her fourchelle
showed that an attempt was made to ravish her she was the best person to say as to who
was the person who molested her, and made statement in a natural manner which was
comnmensurate withe her intelligence her statements was fit to be believed. She or her
parents had no interest to trump up a false charge against the accused. People usually do
not involve their female chi!dren who are to grow and one yet to be married for the
purpose of bringing a false sex charge.'

The evidence of a child witness of 6 years should be approached with great caution,
where there are serious infirmities and contradictions, his evidence cannot be accepted."

Where it was found that the evidence of teenaged children was truthful and was not

I. Sworn Singh v. State ofPwsjab, I976Cr, U 1895; 1976 Cr. U 1757; 1976 SC 230. Mo!uv. State of
Haryana, 1976 SC 2499 (Pars 10); See also Bho!a Nalk v. Slate, 1976. 1976Cr U 1409 (Para 21); Babu
v. Stale a/Ui'., 1980 SC 443.

2. Chaman La! v. Slate of Jammu and Aasunir, 1976 Cr. U 1310 (Pars 116).
3. Jagdish B. Rao v. Union Territory o( Goa, 1976 Cr. IJ 132.
4. Stale v. Sant /'rakash. 1976 Cr. U 274 (FIt) (Para 3).

5. Slate ofKera!a v. M. M. Mathew, 1978 SC 1571 ; 1978 Cr. Li 1690 (Para 3).

6. Pren, fJallabh v. Slate (Delhi Adjninirtration), 1977 SC 56 (Para 3).

7. Suresl, Chand v. Stale of/iarya'ia 1976 Cr. Li 45 (Paras 8 & 9).

S. CP. Fer,sandes v, Union Territory of Gos. 1977 SC 135 (Para 5).
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tutored, it was fit to be accepted and rightly believed.'

Boy of 13 years from rural areas with mature understanding cannot be treated as a
child witness. His evidence could not be rejected on that score. In the circumstances

and looking at the evidence the Supreme Court agreed with the comments "that weight
be attached to his evidence,"2

The evidence of an unsophisticated adivasi woman was held to have been rightly

accepted by the High court, the discrepancies pointed out in her evidence being minor
and nominal.'

In Kirhan Chand v. State of Rajasthan.' 
The Supreme Court observed, "Truth is

neither the monopoly nor the preserve of the affluent or of highly placed persons. In a

country where renunciation is worshipped and the grandcurc and wild display of wealth

frowned upon, it would be the uavcrsty of truth if persons coming from humble origin

md he!onng to off:ce i a cahh a s, lower strata of society are to be disbelieved
Of rejected 

as unworthy of belief solely on the ground of their humble position in
society.'

There is no rule either of law or of prudence that family members of the deceased
are incoltipetcut \ itnesses at the trial for his murder. There may be cases where only
We fanlil\ n:eimihers are witnesses of the occurrence Their evidence is not to be jettisoned
merely on time ground of Interestedncss, provided it is otherwise credible and lits in with
the broad pm i hbiJjtjcs of the case.3

A witness could not be disbelieved merely because he was the elder brother of the

doceied a here his evidence received ample corrobo,ation in a trial particulars from time
First Information Report which had been lodeged by him on the very day of occur-
rence., Nor Could his eidence be rejected merely because the doctor who had con-
ducted the autopsy did not find an y marks of strings on either wrist of the dead bodya jilt a 

loch, aecoiding to the eye witness, the hands of the deceased were said to have
ben tied at his back, when he has forcibly taken by the accused to the area field and
shot.'

'ilic Supreme Court enunciated the proper rule to be that, when a witness holds a
plsitiin of relationship favouring the party probing him or of possible prejudice against

contc'[nig party, it is Incumbent on the court to exercise appropriate caution when

appraIuig his evidence and to examine its Probative value with reference to the entire
mosaic of fact appearing from the record," and that "It is not open to the Court to reject
the evidence without any thing more on the mere ground of relationship or favour, or
Possible prejudice.'

A close relative who is very natural witness cannot be regarded to be an "interested
a

itness". Tlic term postulates that the person concerned must have direct interest in
seeing that the accused is somehow or the other convicted, either because he had some

animus against the accused or for some other reason. Relatives could not be treated to

h2 interested witnesses on the ground of relationship alone. Relatives may be independent

Dali0	a .Sr,ne of Purjib, 1979 SC 173: 1979 Cr. LI 7(0 Para 7).2. TeijfS1,	 v.60w oJPuji) 1979 SC 1347 (Pa:a 5)• i3ri, PaJ; a Stale of Osia 1981 SC 1163.
1.	 rc:dv Slate Rajri64w 1982 SC 151 1.. Sate vf Ca	 y. Doo	 15i 1916 Cr. 13605.

A	 A vi i Sti:	 fRo.:i'5

	

1981 SC 936	 4, 6. 12).:	 !3	 V. .V,yj De yi  1 983 SC 114	 ra 8)
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witnesses, witness is normally to he considered independent unless he springs from
sources which are likely to be tainted and that normally means unless the witness has
cause, such as enmity against the accused, to wish to implicate him falsely. The mere
fact of relationship is often a sure guarantee of truth. Evidence should not be discarded
only on the ground that it is the evidence of a partisan or interested witness. The mere
fact that a witness is a relation of the victim is not sufficient to discard his testimony.t

The mere fact that the witnesses are relations or interested would not by itself be
sufficient to discard their evidence straightway unless it is proved that it suffers from
serious infirmities which raise considerable doubt in the mind of the Court.2

Where there is no previous enmity between the deceased or his relatives on the one
side and the accused on the other, the evidence given by the relatives of the deceased
cannot be regarded as suspect needing corroboration from independent witnesses.'

"Enmity by itself is, however, not a sufficient ground for rejecting the testimony of
a witness." 5 The fact that name of a witness is not mentioned in the first information
report, is of some relevance in judging the weight of his evidence, but it is by itself not
sufficient to entail rejection of his evidence.5

And the fact that a witness, who was not a eye witness of the occurrence, was
examined by the police 20 days after the occurrence was undoubtedly a maltcr to be
taken into consideration, but this lapse on the part of the police was not a sufficient
ground to reject the evidence of the witness, which was intrinsically sound. The delay
by the police in examining the witness was possibly explained by the fact that he was
not an eye witness and the Jnvcstigaiing Officer might have thought, rightly or wrongly
that he would record his statement after collecting other material evidence in the case.6

Where the witness was the father of the deceased and also inimical to the accused,
he was a partisan witness and his testimony should be viewed with great caution, but
that by itself is not a sufficient ground to reject it unless it is found to he untruthful due
to other infirmities.7

The enmity of a Witness with the accused cannot be a ground fora total rejection of
his evidence.'

Where the Supreme Court found that there was long standing bitter enmity between
the two communities to which the prosecution and the accused respectively belonged,
that some four days before the occurrence there was a scuffle between the two sides in
which some of the accused and the prosecution witnesses were injured and that except

I. DaIbirKarrv.S/ateoJpwzjab I977SC472(J'ara 13); Gopa/ Singh v.Ssateof(jp 1979SC 1822 (Par.11 & 12). (See otS er casesalso),. DczlipSingh v. Sta!eojPwrjab l954 SCR 145; 1953 SC 364 Rameshwarv. Stale ofRojast/upr, 1952 5CR 377; 1952 SC 54; Masatjj v. State of UI'. 1964 (8) SCR 133; 1965 SC
202; Stoic of !'unjal v. fagir Singh, 1974 (3)SCC 277; 1973 sc 2407; Ram Adhar v. State off).)'. 1979
SC 702 (Paras 7 & 8); State of UP, v. Hakim Singh, 1980 SC 184 ; Arania Mahan go v. Stale of OrLrsa,
1979 SC 1433, (Para 2); Stare of Punjab v. Ramji/Jlas, 1977 SC 1085; 1977Cr. tJ 705 (Para 5) (brother
of deceased); Narlsuv. Stale oft).)'. v. 1977SC2096• 1977CrAJ 1578 (Para t  (son of the deceased)
V:shvas v. Slate a/Ma/sara Babboo, 1978 SC 1084 (Para 6); State of .9ajastharz r. Ka/ki, 1981 SC 1390

(Para 5-A); State oft/P. v. Saresh, 1982 SC 1076 (Para 13).
2. State ofGuja,ar v. Nginb/iai, 1983 SC 839 Para 5); 1983 Cr. U 1112.
3. Varghese Thomas v. Slate ofKcrtla, 1977 .RC 701.
4. Ra,naa Kalia v. State of Grjcrar, 1979 SC 1261 (Para 1).
5. Narpal Singh V. Slate af//o,yoea, 1977 SC 1066 (Para 0) 1977 Cr I.J 612.
6. ibid.
7. RapmumKa/ jay. State Gujarat, 197951261 (Para I); .ced/a Singh v.siareofuP 1978 SC 1506 (Par;0).
8. StateoftJ.P. v .Sug/sarSingh, 1978 SC 191 lParal(I).
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for one prosecution witness h others belonged to lh party of the prosccuton and had
hitter enmity and even that one prosecution witness was not art witness, he

was examined by the police after considerable delay and it could not be said that he was
connected with the faction. Under the circumstances the Supreme Court said they had
to proceed on the basis that the prosecution witnesses belong to one faction and that
their testimony will have to be closel y scrutinised. It observed: "In cases where there is
admitted enmity and when.....persons belonging to the prosecution as well as the ac-
cused are injured, it is necessary to look into the facts that have been proved rather than
accept the testimony of the witnesses at their face value."

Where all the material witness in a murder case are either related or otherwise
interested in the prosecution, their testimony had to pass the test of close and severe
scrutiny before it could be safely acted upon. In the absence of corroboration 10 a
material extent in all material particulars, it is extre mely hazardous to convict the
accused oil testimony of such highly interested inimical and partisan witnesses,
paine u l:irl y where it bristles with improbabilities arid material infirmities.'

Of' the three eye witnesses in a murder case, one was the brother of the deceased,
the secorot if vendor of a neighbouring village who was carrying milk to the diary,
and the third a vegetable hawker who was pushing his laden cart along the road. The
evidence of the last two 'independent witnesses' was criticised on the ground that they
were 'chance witnesses implying that their presence at the scene was doubtful and their
evidence was suspect. Oil the Supreme. Court observed : ''\Vc (10 not understand the
expression 'chance witnesses'. Murders are not committed with previous notice to
witnesses, soliciting their presence. If murder is committed in a dwelling house, the
inmates of the house are natural witnesses If murder is committed in a hrnthal prosti-
tutes and paramours are natural witnesses, if murder is committed in a street, only
passers by will be witnesses. Their evidence cannot be brushed aside or viewed with
suspicion on the ground that they are mere 'chance witnesses'. The expression 'chance
witnesses' is borrowed front countries where every man's home is considered his castle
and every one must have an explanation for his presence elsewhere or in another man's
castle. It is a most unsuitable expression in a country whose people are less formal and
more casual. To discard the evidence of street hawkers and street vendors on the ground
that they are 'chance witnesses', even where murder is committed in a street, is to
abandon good sense and take too s'naflow a view of tie evidence."

Referring to the comment that the conduct of the witnesses is not going to lbe

rescue of the deceased when he was in the clutches of the assailants, was most unnatu-
ral, and on that basis their testimony was doubtful, the Supreme Court observed "The
comment is most unreal. Every person who witnesses a murder reacts in his own way.
Some are stunned, become speechless and stand rooted to the spot. Some become
hysteric and start wailing. Some start shouting for help. Others run away to keep
themselves as far removed from the spot as possible. Yet others rush to the rescue of the
victim, even going to the extent of countter-atlacking the assailants. Every one reacts in
his own special way. There is no set rule of natural reactions. To discard the evidence
of witnesses on the ground that they did not react in any particular manner is to
appreciate evidence in a wholly ur.rlistic and unimaginative way."3

I.	 'Slate c,f(/P . t9sQSC 54 (t'ar. 6)
2	 I?vr ,ich,, I . State fIrJ,rr 1981 SC 912 1981 Cr. t.i '1St (I'ar.r 12,15).
3	 I?53 Pratap v State ofllaryana, 1983 SC 680 (t'aras 3, 6).
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Where the Supreme Court found that one of the prosecution witnesses was the
maternal uncle of the deceased, although he did not figure as an accused, or respondent
or as a witness, or in any other capacity in any previous incident, litigation or proceed-
ing, and another prosecution witness was the son of person who was being prosecuted
along with the deceased for the murder of a person belonging to the opposing faction of
the accused, it observed that they were interested witnesses: "But it is well settled that
interested evidence is not necessarily unreliable evidence. Even partnership by itself is
not a valid ground for discrediting or rejecting sworn testimony. Nor can it be laid down
as an invariable rule that interested evidence can never form the basis of conviction
unless corroborated to a material extent in material particulars by independent evi-
dence. All that is necessary is that the evidence of interested witnesses should be
subjected to careful scrutiny and accepted with caution. If on such scrutiny the inter-
ested testimony is found to be intrinsically reliable or inherently probable, it may, by
itself be sufficient, in the circumstances of the particular case, to base a conviction
thereon. Although in the matter of appreciation of evidence, no hard and fast rule can
be laid down, yet in most eases, in evaluating the evidence of an interested or even a
partisan witness, it is useful, as a first step to focus attention on the question, whether
the presence of the witneSs at the scene of the crime at the materialtime was probable.
If so, whether the substratum of the story narrated by the witness, being consistent with
the other evidence on record, the natural course of human events, the surrounding
circumstances and inherent probabilities of the case, is such which will carry conviction
with a prudent person" If the answer to these questions be in the affirmative, and the
evidence of the witness appears to the court to be almost flawless, and free from
suspicion, it may accept it, without seeking corroboration from any other source. Since
perfection in this imperfect world is seldom to be found and the evidence of a witness,
more so of an interested witness, is generally fringed with embellishment and exaggera-
tions, however, true in the main, the court may look for some assurance, the nature and
extent of which will vary according to the circumstances of the particular case, from
independent evidence, circumstantial or direct, before finding the accused guilty on the
basis of his interested testimony......these are only broad guidelines which may often be
useful in assessing interested testimony, and not iron cased rules uniformly applicable
in all situations."

Where the Sessions Judge had observed that: "merely because a particular witness is
independent, it does not mean that his evidence should be accepted without scrutiny":
The Supreme Court stated: Here, the Sessions Judge.....erred in law in holding that even
though the witnesses were independent, their evidence was to be scrutinized with one.
The rule of careful scrutiny applies only to inimical or interested witnesses but not to
independent witness. Even in case of interested witnesses, the rule of scrutiny is merely
a rule of caution rather than a rule of law. 112

There is no hard and fast rule that the evidence of a partisan witness cannot be acted
upon. If his presence at the scene of occurrence cannot be doubted and his evidence is
consistent with the surrounding circumstances and the probabilities of the ease and
strikes the Court as true, it can be a good foundation for a conviction, more so if some

1. Hari Ohulap Reddi v. Store offli'., 1981 Sc: 82 (Para] 2).
2. l"ah/adv State ojMafroras)ura 1981 SC 1241 (Par 4).
3. Poro Singh v State ofpu.,.job 977SC2274 (Para4): TaFneshn.arSa/uvSraieofUp 1976SC 59(Pwa

25): 1976 Cr. Li 6.



700	 INDIAN EVIDENCE ACT, 1872 	 [S. 59

I hanogeneity of descent among all or must of the proprietors in a hinjal village is

not unusual. The mere fact that the witness a collateral of the deceased, in some degree,
is no ground to hold, that he is not a disinterested independent witness.'

Where in a murder case most of the witnesses having turned hostile the question

was whether the evidence of the remaining witness who alone had remained unshaken,

and was the brother of the deceaced,could be believed, the Supreme Court said, that the

real test of the credibility of that witness was the material evidence. If his version was
corroborated by the medical evidence there could be no ground to discard his sole

evidence just because he happened to be the brother of the deceased. On the other hand,
if medical evidence contradicted his version, the prosecution could not succeed.'

The eye witness being a close relative of the deceased was an interested witness, but

there was no evidence that she had any previous ill-will or hostility against the accused

or motive to falsely implicate them. Medical evidence supported her testimony. The

circumstances that three persons were hacked to death in broad day light indicated that

the murderers of assailants could be more than eight, and the large number of injuries

also point to the same conclusion. The Supreme Court held that the High Court was,
therefore, not justified in setting aside the conviction.'

Where the Medical Officer who had performed the postmortem examination gave
clear, irrefutable reasons found on physical facts noted by him for his finn opinion that

the external injury on the body of the deceased could not he the result of two simultaneous

blows and in the ordinary course of human events and experience also it was extremely

improbable that three blows simultaneously given by three different persons from different

directions would land with such precision and exactitude as to cause the single wound

sith clean-cut margins and of the dimensions and other characteristics as found by the

rnediel officer, the eye witnesses who deposed that the injury was the result of three
separate blows, could not be believed as their evidence was intrinsically incredible and
could not he accepted in preference to the medical evidence.'

Having regard to the manner in which the occurrence took place, the brutal and
ghastly actions of the accused who were bent upon taking the lives of one person after

another, it would be impossible for any witness to give a meticulous account of the

nature or the number of shots fired by the accused persons. In the melee and the
confusion that followed the dastardly killing of as 

manymany as five persons it would be very
difficult for the witnesses to rememoec with absohite precision and accuracy the number
of shots inflicted. The cartridges contain several pellels which enter thebody and
spread and may result in multiple injuries. The doctor was not cross-examined tat that.

It was not a case where the evidence shows the killing of the deceased with guns,but the
Injuries found by the doctor are either lathi or bhala injuries nor was it a case where the
evidence shows that the deceased were fired at by guns where as the ballistic expert

says that the deceased hat! injuries which could be caused only by a rifle, it is in such
cases of direct conflict between the ocular and medical evidence that the court rejects

the prosecution Case-not in a case where the medical evidence showed that the deceased
fired only one shot at the deceased, and later on stated that after the deceased had died,

I	 Labh Singh Y. Sole of Punjab. 1976 SC 83 (Para IS) 1976 Cr. Ii 21.
2. Skv,-.0 Ltaha CI,aag!e v. Stale of Maharashta, 1976 SC 557 (Para 6): 1976 Cc. tJ 492.
3. P.P. Government ofAndhra Pradesh v.5. Taggapaan Venkamesa,a,!u, 1980 SC 1876.
4. Pws/wtt:av, v. Slate of14J'., 1980 SC 1973 (Pats 13).



S. 591	 ORAL EVIDENCE	 701

another shot was fired. Here there was no real inconsistency between the ocular and
medical evidence such as to render the prosecution case unbelievable.'

Where direct evidence of eye witness of the firing was available, some inconsis-
tency relating to the distance from which the gun shot were fired between the medical
evidence and the eye-witnesses is of no significance.2

Where the husband and son of a woman were killed and she was herself injured, the
description of the accused, given by her while in hospital, could not be rejected merely
because she failed to state that the accused was wearing a turban, though the description
of the accused given by her was otherwise satisfactory. Her explanation that she failed
to mention the turban because of anguish was found acceptable by the Supreme Court.3

In the case of a melee, in a faction ridden society involving rival factions in a
village, where a large iiuinbcr of witnesses claim to have witnessed the occurrence from
different places and at different stages of the occurrence, and they are undoubtedly
partisan witnesses, the distinct possibility of innocent being falsely included with the
guilty cannot be easily ruled out- But to reject the entire evidence on the sole ground
that it is partisan is to shut one's eyes to the realities to the village life in India, and a
large number of accused would go unpunished if such an easy course is charted.
However, it has to be borne in mind, simultaneously, that tendency to involve as many
persons of the opposite party as possible in such a situation, by merely naming them 3sas
having been seen in the melee is a tendency which is more often discernible and is to be
eschewed and, therefore, the evidence has to be examined with the utmost care and
caution. Thus although the evidence of partism witnesses must not be discarded on that
ground alone the court must be on guard to scrutinise their evidence with more than
ordinary care. It must focus its attention on whether there are discreper.cics in the
evidence, whether the evidence strikes the court as genuine and whether the story
narrated is probable. Judicial approach has to be cautious in dealing with such evi-
dence.'

It is not the number of witnesses examined, nor the quantity of evidence adduced. It
is the quality that counts.'

A first information report made by a rustic lay woman is not to be treated as or
equated with a summary of the entire presecution casc,and a mere omission to mention.
an incidental fact cannot have the effect of nullifying an otherwise prompt and im-
peachable report. Further the fact that the eye witnesses were made to affix their thumb
marks on statements made by them at the inquest did not necessarily show that the
police was not confident of the reliability of the witnesses; and it was not axiomatic that
whenever the police did so despite the ban of section 162 Cr. P.C. it must be presumed
that the witness was not considered reliable by the Police.6

Presumption arising from partial prejury or forgery to be applied with caution
—The maxim faisus in uno falsus in omnibus (false in one particular, false in all) is
c 2rywhcrc a somewhat dangerous maxim, but it is especially dangerous in this coun-

I.. . rpa/ Singh v. State cfIlarna, 1977 Sc 1066(Par, 17182021) 1977 CU 612
2	 State .f U P. v. Sghar Singh, 1978 SC 191 (Para 12) Kar,,.ail Siagh s' .Sae ofPunjab, 1971 Sc 2119;

1971 CU 1463.
3. Rarnana:/ajn v. State of Ta,ntlNoju, 1978 SC 1204 (Para II).
4. MoiSt, Naicke, v. State of Tw,,il ,Va,ig,, 1978 SC 1647, (Para 6 and 17)
5. ltfoqsoodaa v. State ofUJ'.,1983 Sc 126: 1982 AU 1524, (Para 6).
6. Gt, p ,ta,n Kaur v. /3akc/iish Singh, 1 981 Sc 61 (Pita 7,11).
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try; for if a whole body of testimony were to be rejected because the witnes s
 was

evidently speaking trntnrtr' in one or more particulars, it is to he [cared that witnesses

m:gliL be dispensed with, as, in the great majority of cases, the evidence of a witness
viii be found tainted with falsehood. There is almost always a fringe or embroidery to :1

story, however true in the main. The falsehood should be considered in weighing the
evidence; and it may be so glaring as utterly to destroy confidence in the witness.
Where a witness has lied on a material point, it is impossible for a Court of law to rely
upon time other parts of his testimony.' Where the falsehood is merely an embroidery to
a story, that would not be enough to discredit the whole of the witness's evidence. But
if the falsehood is on a major point in the case, or if one of the essential circumstances
of the story told is clearly unfounded, this is enough to discredit the witness altogether.
Hence the implication of a man in a murder in which he could not possibly have taken
part, iii the absence of convincing circumstantial evidence against the other accused, is
a reason for acq Ui L i rig diem all,

When a particular witness or witnesses are shown to have swerved from the path of
truth, either by suppression or by concoction, or by embellishment of facts which are
untrue, such evidence titliSt, US a rule, be discarded in the absence of any independent
and reliable corroboration by aid of which the truth can he sifted out of the tarnished
evidence and falsehood dstirigriished.3

But when there is re ron to bclrevc that themain part of the deposition is true, it
should not arhiLirdy be retcctcd because of veracity orr perhaps sonic very minor point.'
If a witness is tint found to have told the truth in one or two particulars, the whole of his
sl:iterrient cannot be ignored. The Court must sift the evidence, separate the grain from
the chaff and accept what it finds to he true anti reject the rest.'

Tints c% en where it was found that dying declaration spoken to have been made by
deceased to the witness was an unecessary embellishment or ordination. The Supreme

Court, held that did not detract from the acceptability of the other part of his testimony
which was believable and corroborated by the facts and circumstances of the case.
Oherving that it was well settled that merely because a portion of the testimony of a
witness is not reliable that is no ground to brush aside his entire evidence, it being the
duty of the courts to make art effort to in disengaging truth from falsehood.6

On the same principle, an entire history should not be thrown aside becaor the
evidence of some of the witnesses is incredible or untrustworthy.'

The Supreme Court, held it to be well settled that the mere fact that some out of
many accused are acquitted is not sufficient to merit rejection of the entire prosecution

1. Chaud5srja Singh v. IJrunesh,'a,i I'rasad Pal, 161 IC 881 (PC).
2. Naodia v. E., 1940 L 4 7: 190 R'663 :42 PLR 570.
3	 Stare,.. Dwarjjjehera 1976 Cr. tJ 262.
4. lf.,,..oa,,n,ow Y. The Se eiary ofSfarefor India, 2513287,297 sccMaolrjNaidu v. E., 1937 MWN 986;

Pradeshj Raorhha,os.' . Devaruk Rahpai, 1936 N 273 : 165 IC 558.
5. 1v. Mvzaffurllussain, 944 L97: 212 1C440: 45CrU634 Snare ofUJ'. v.Lalla Singh, 1978 SC 368.

(Parj 9); kaiSM5h V. Slate of Haryana, 1971 SC 2505 : 1971 Cr. U 738: Slate ofPwjab v. houSingS,
1974 SC 308: 1971 Cr. U 822;La.uria,, .' Slate ofMaha.rashi,a 1974 SC 308: 1974 Cr. U 369;Nanvlv

ihe Slate, 976 Cr. Li 250(I'4r4 4) Kesoraoi v. State of,4ssar 197S SC 16 (Pars 7); SheoDorshan
V.StaO if £ j' 1971 S01 794; Sohuabv. State of3f,::fJtyaP,a.,fes) 1972SC21720; :Veeraj v. State, 1978
AU 1293,

6. So;? LISa, r, Ss,r,, of Qaj,,an, 1975 SC 1153 ; C/nsa v. Snare of ll'ajasihan, 1976Cr. U 39.
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case. The court should make every effort to disengage the truth from falsehood
and to sift the grain from the chaff rather than take the easy course of rejecting
the entire prosecution case merely because there are some embelishments)

Improvements made by witnesses, and variations between their earlier and
later statements are by themselves not sufficient to hold their testimony to be infirm.
It is the duty of the court to remove the grain from the chaff where the presence
of the witnesses at the time and place and occurrence cannot be doubted!

Forgery or fraud in some material part of the evidence, if it be shown to
be the connivance of a party to the proceedings, may afford a fair presumption

^t

gao'tinst the whole of the evidence adduced by that party, or at least against such
ion of that evidence as tends to the same conclusion with the fabricated evidence.

 may perhaps have the further effect of gaining a more ready admission for the
evidence of his opponent. But the presumption should not be pressed too far as
it happens not uncommonly that falsehood and fabikatoii arc employed to support
a just cause.

The maxim Falsus in uno falsus in omnibus merely involves the question of
weight of evidence which a court may apply in a given set of circumstances, but
it is not what may be called a mandatory rule of evidence?

The Supreme Court has even observed that "the principle of Fah- us in iwo

falsus in omnibus does not apply to criminal trials and it is the duty of the court
to separate, the pain from the chaff instead of rejecting the prosecution case on

general grounds.
In another case the Supreme Court observed: 'The mere fact that the witness

had not told the truth in regard to a peripheral matter could not justify a wholesale

V

of his evidence .... in this country it is rare to come across the testimony
of a witness which does not have a fringe or an embroidery of untruth although
his evidence may he true in the main. It is the function of the court to separate
the grain from the chaff and accept what appears to be true and reject the rest.
It is only where the testimony of a witness is tainted to the core, the falsehood
and the truth being inextricably intertwined, that the court should discard his
evidence in toto.5

Apreciation of oral evidence - Oral, evidence should he approached with
caution. "I suppose it will not be denied that the three following are among the
most important points to he ascertained in deciding on the credibility of witnesses:
firstly, whether they have the means of gaining correct information; secondly, whether
they have any interest in concealing truth; and thirdly, whether they agree in their
testimony. The two first of these tests are applicable to the witnesses individually;
the third to the whole of the testimony taken toether, to which a further and
scarcely less important test also applies, namely, is the evidence consistent with
the usual and known principles of human action and with the common experience
of mankind?"'

The credibility of a witness is primarily to be decided by referring to his evidence

i See Abdul Gani v. .S1aic of MP.. 1954 SC 33; Kaithi %fariji Virji a. Stoic of Gujarat, 1970

(3) SCC 103; 1970 Sc 219; and E4/iarwn Has a. Scare of UP., 1973 (2) SCC 216: 1973 SC

2195; Mo/u v. Stair of HaanO, 1976 Sc 2499: 1976 Cr tJ 1695.
Maqsoodhan V, Stoic of UP., AIR 1983 SC 126: 1982 AU 1524 (Pars 6).

i	 NLar Ali a. Stoic of linac Pradesh, 1957 All. Ii 447: Anant H. Ka,,thk v. Store of Mahara.shlPa,

1995 Cr tJ 2583. followed AIR 198-I SC 1622: 1984 Cr IJ 1738 (SC).
a	 B/ic Rain aStute of 1/aroma, AIR 1980 SC 957 (Pars 2).

r	 State of UP. a. S/ranker, AlIt 1983 SC 697 (Para 32).

6	 Srdar Bib! v. Mulrw,itiiUiI /iakloh, I'LD 1954 I. 480.
7	 Quoting from ArehbihOp WhatclyS Historic Doubts relative to Napoleon Bonaparte. 615

Ed., 14.
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and firiffi nr out as to how the Witness was Rand in the cross -examination and what
impression is created by his evidence taken in context of the other facts of the case.i

minor conLradictions are bound to appear when ignorant and illiterate women
are giving evidence. Even in case of trained and educated persons memory sometimes

plays false and this would be much more so in case of ignorant and rustic wurtlen. It
must also be remembered that the evidence given by a witness would very much depend

upon his power of observation and it is possible that some aspects of an incident may be
observed by one witness while they may not be witnessed by another though both were
present at the scene of occurrence.'

The evidence of a prosecution witness, who was once convicted in a criminal case,
cannot be rejected merely on the ground of that one previous conviction, if nothing is
brought out in his cross-examination to show when he was convicted and for what
offence, for, a man who has erred once may still speak the truth.5

According to the Supreme Court overmuch importance cannot he attached to minor
discrepancies in the testimony of witnesses for the following reasons:

"(1) By and large a witness cannot he expected to possess a photographic memory
and to recall the details of an incident. It is not as if a video tap is replayed on
the mental screen.

(2) Ordinarily it so happens that a witness is overtaken by events. The witness
could not have anticipated the occurrence which so often has an clmcnt of
surprire. The mental laculties therefore cannot be cspccted to he attended to
absorb the details.

'(3) The powers of observation differ from person to person. What one ma y notice,
another may not. An object or movement might emboss its image on the per-
son's mind, whereas it might go unnoticed on the part of another.

'(4) By and large people cannot accurately recall a conversation and reproduce the
very words used by them or heared by them. They can recall the main purport
of the conversation. It is unrealistic to expect a witness to he a human tape.
recorder.

"(5) In regard to exact Lime of an incident, or the time duration of an occurrence,
usually, people make their estimates by guesswork on the spur of the moment at
the time or interrogation. And one cannot expect people to make very reliable
estimates in such matters. Again, it depends on the time sense of individuals
which variL.s from person to person,

"(6) Ordinarily a witness cannot be expected to recall accurately the sequence of
events which take place in rapid succession or in a short time span. A witness is
liable to get confused, or mixed up when interrogated later on.

"(7) A witness, though wholly truthful, is liable to he overawed by the court Amos-
phere and the piercing cross-examination made by counsel and out of n,'rvous-
ness mix up facts, get confused regarding sequence of events, or fill up ih'tails
from imagination on the spur of the moment. The sub-conscious mind of the
witness sometimes so operates on account of the fear of looking foolish or
being disbelieved though the witness is giving a truthful and honest account of

1. Chi'in L.aiv.Sazie ofi.& K., 1976 Cr. IJ 1310, (Para 31).
2. Duya Gagl ' 'ra V.S(a)e of ,t,idhra Pradesh, 1976 SC 1541 .(Para 5):1976 Cr. tJ 1158.
3. Varghese Tho,r,ay v. Stale of Ke,ala, 1977 SC 701, (Para 4).
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the occurrence witnessed by him-perhaps it is a sort of psychological defence
:ucclianisni activated on the spur of the moment.''

Thcrcforc, "discrepancies which do not go to the root of the matter and shake the
basic version of the witness' cannot be given (00 ,nuch importance.

Where some of the prosecution witnesses contradicted their earlier statements under
Section 164 Cr. P.C. and the contradictions suggest that the defence version might be
true, and these other contradictions as well on material points in the evidence of some
of the prosecution witnesses, a legitimate doubt was cast on the truth of the 'prosecution
story','

Where the story narrated by the witness in his evidence before the court differs
substantially from that set out in his statement before the police and there are large
number of contradictions in his evidence not on mere matters of detail, but on vital
points, it would not he safe to rely on his evidence.'

The Supreme Court have observed: "It is elementary that the evidence of an infirm
witness does not became reliable merely because it has been corroborated by a number
of witnesses of the same brand; for evidence is to be weighted not counted."4

In State of Bihar vRadha Krishna Singh,' the Supreme Court observed: "in consid-
ering the oral evidence regarding a pedigree a purely mathematical approach cannot be
made because where a long line of descent has to be proved spreading over a century, it
is obvious that the Witnesses who are examined to depose to the genealogy would have
to depend on their special means of knowledge which ma y have come to them 1hrouh
their ancestors hut, at the same time, there is a great risk and a serious danger ins olvd
in relying solely on the evidence of witnesses given from pme memory hi'c:mtisc the
witnesses who are interested normally have a tendency to draw more from their inlagi.
nation or turn and twist the facts which they may have heard from their ancestors in
order to help the parties for whom they are deposing. The court must, therefore, safe-
guard that the evidence of such witnesses may not be accepted as is based purely on
imagination or an imaginary or illusory source of information rather than special means

of knowledge as required by law. The oral testimony of the witnesses on this matter is
bound to be hearsay and their evidence is admissible as an exception to the general
rule".

The following are the principles that were enunciated by the Supreme Court in the
same case:'

(1) The relationship or the connection however close it ma y be, which the witness
bears to the persons whose pedigree is sought to be deposed by him.

(2) The nature and character of the special means of knowledge through which the
witness has come to know about the pedigree.

(3) The interested nature of the witness concerned.
(4) The precaution which must betaken to rule out any false statement made by the

witness post litem Prmoarn or one which is derived not by means of special

I. Bhogib()hrjjbhaiv. Stale ofGuj2aI. 1953 Sc 753, (l'4ra 5): 1983 Cr. 1.1 105.l6.
2. Bhaja, Singh V. State of F' wjab, 1977 SC 674.
3. ND Oh yag,4de Y. Slate of Mha,ashira 1977 SC 381 (Para 2).
4. M/u,oa v. Stoic ofMP., 1976 SC 989 (Para IS): 1976 Cr. U 717.
5. 1933 Sc 684, (Pars 192, 193).
6. Stag e of Bihar v. kadha Krih,, 0 Singh, 1983 SC 654, (}'4r,t 192, 193)
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knowledge but purely from his imagination, and

(5) The evidence of the witness must he substantially corroborated as the lime and

memory admit."
While appreciating the evidence of a witness, the approach must be whether the

evidcncc..rcad as a whole appears to have a ring of truth. Once that impression is

formed, it is undoubtedly necessary for the court to scrutinise the evidence more par-
ticularly keeping in view deficiencies, drawbacks and infirmities pointed out in the
evidence as a whole and evaluate them to find out whether it is against the general tenor

of the evidence given by the witness and whether the earlier evaluation of the evidence

is shaken as to render it unworthy of belief. Minor discrepancies on trivial matters not
touching the core of the case, hyper-technical approach by taking sentences torn out of

COIutexL heie or t.livria foam the cvdence, attaching importance to some technirrl error

committed by the investigating officer not going to the root of the matter would not

ordinarily permit rejection of the evidence as a whole. If the cour, oeforc whom the

witness gives evidence had the opportunity to form the opinion about the general tenor
of evidence given by the witness, the appellate Court which had not this benefit will

have to attach the due weight to the appreciation of evidence by the trial Court and

unless there are reasons weighty and formidable it would not be proper to reject the

evidence on the ground of minor variations or infirmities in the matter of trivial details.

Even honest and truthful witnesses may differ in some details unrelated to the main

incident because power of observation, retention and reproduction differ with individu-

als. Cross examination is all unequal duel between a rustic (witness) and refuted law-

yer."2
The rule is and it is nothing more than a rule of practice "that when there is conflict

or oral cvidcnce of the parties on any matter in issue, and the decision hinges upon the

credibility of t'
'

e witnesses, then unless there is some special feature about the evidence

of a paiu!ar witness which has escaped the trial judge's notice or there is a sufficient

balance of improbability to displace his opinion as to where the credibility lies, the

appellate court should not interfere with the finding of the trial judge on a question of

fact .... The duly of the appellate court in such cases is to see whether the evidence taken

as a whole can reasonably justify the conclusion which the trial court arrived at or

whether there is an element of improbability arising from proved circumstances which

in the opinion of the court outweigh such finding.'

\Vhcrc the trial court and the High Court had concurrently believed the evidence of

the e)e-t triessCs in a trial for murder and convicted the accused, the Supreme Court

obsersed:' We do not suggest that the mere circumstances that two or more courts have

taken the saute view of facts shuts out all further inquiry into the correctness of that

view. For example, concurrence is not an insurance against the charge of perversity

though a strong case has to he made out in order to support the charge that findings of

I. Supra, i'ara 193 Atsosee other c.rires referred is in Paras 194, to 204 I3eh, PershodChorcdhey v. Ran:
R;dh..aCLsr.ihry (1904)3t IA 160;Abia!Gkf v./IusririDibi,(t93l) 5 S'tA 189: 1931 PC45:Mec'a

!la.ra'rr Sirh. 918 PC 49 Bhsjioj v. Sos Ram, 1936 PC 60: ta	 ç Trclaisc on Esidcncc, Pars
504 t'.,ve 414; Lai Pecruc case. (188485) tO AC 763.

2	 S.o; :.,'UP r.51K.4dhs's, 1985 SC 48. (t'sra to).
3.I5.Jh..../,.0 f_rsv. .'vaavonr Ba1, 1963 SC I i4 (Para 4); S JuPr.rro!vJas1eohisari, 1951 SC 120;

R.iisi Prsrad Singh v. Ga'a;.'h.ir Sorh, 1960 SC ItS 1960 (1) SCR 663. also icc Asiatic Swain
.5uiguL.sr Co. Ltd. v. AoLled Chakra early, 1959 SC 597 (1959) Supple.]. SCR 979.
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fact recorded by more than one court are perverse, that is to say, they are such that ho
reasonable tribunal could have recorded them. The merit of thenormal rule that concur-
rent findings ought not to be reviewed by this court consists in the assumption that it is
not likely that two or more tribunals would come to the same conclusion unless it is a
just and fair conclusion to come to. In the instant case, the view of the evidence taken
by the sessions Court and the High Court is, at least, a reasonable view to take and that
is why we are not disposed, so to say, to re-open the whole case on evidence."'

On the criminal side when dealing with an order of aquittal the appellate court
should bear in mind that the trial court has had the opportunity of watching the de-
meanour of the witnesses in the box, and the presumption of innocence is not weakened
by an order of acquittal, therefore, if two reasonable conclusions can be reached on the
evidence on the record, the appellate court should not disturb the finding of the trial
Coui1.2

Where the High Court found that the assessment of the evidence made by the
sessions judge was 'altogether unreasonable', and examined the entire evidence closely
and thoroughly and 'answered satisfactorily every point of criticism, and the Supreme
Court saw no reason to take a different view, it held that the interference by the High
Court with the order of acquittal was justified, and the conviction of the appellants for
murder upheld.'

In riot cases, where it is common to implicate all the male members of a family
when only one or other of them may have been concerned in the offence, it is but a
matter of prudence not to accept the oral testimony of interested witnesses as sufficient
to convict an accused unless that oral testimony is corroborated by other reliable, oral.
evidence or by incriminating circumstances as, for instance, the presence of injuries on
the person of the accused.' The real tests for accepting or rejecting evidence' are how
consistent the story is with itself, how it stands the test of cross-examination, and how
far it fits in with the rest of the evidence and the circumstances of the case.' If a Court
disbelieves a witness, it cannot use his evidence to corroborate another witness." When
once witnesses are held to be unreliable from start to finish, their evidence cannot be
utilised to any extent, however small it may be. The statement of a false witness, if
rejected, is to be rejected in soio,•aiid consequently it cannot form a valid basis for the
conviction of any person introduced in that statement! The procedure of rejecting the
evidence of certain witnesses so far ascertain accused are concerned and accepting it so
far as others are concerned cannot be upheld. A witness whose evidence has to he
rejected so far as certain accused are concerned cannot safely be accepted or acted upon
in the case of the other accused.' Though a "chance witness" is not necessarily a false
witness, it is proverbially rash to rely upon such evidence. 10 It is open to an appellate

I. Dedli Nath Pandey v. Sate oJUJ'. 1981 SC 911. (Pan II).
2. G.B. Paid v. State ofMaharasht,a, 1979 SC 135, (Para 13) : Varghe.ce Thomas v. State ofKerala, 1977

SC 701. Para 3).
3. AherPi tJsa Va/shiv. Stale ofGujarat, 1983 SC 599, (Para5).
4. Jane Khiiy Moha,,eed Y. E., ILR (1943) Kar 148.
5. Mohan Singh Bath v.ii., 19401.217.
6. Ja'nadar Singh v.E.,21 P854: 1943P13!.
7. Banangi Kuiv. E., 1942 P321.
8. Sudaga, Singh v, E., 1914 1.377 :49 PLR 135; See also Shuku! v. E., 55 A 379 1933 A 114.
9. ShanbagapewnalNajcke,., In re., 1940 M 279 Mohideen Pichaiflo,vth.er. In re. 1940 M 43; C. v. Gaya

Prasad, 1941 0487.
10. Is,ailAhn,adv.Mo,,ij,,fljbj 1941 PCII: 1936 IC 209.
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Court to differ front Court which heard the evidence, where it is manifest that the
evidence accepted by the Court of first instance is contradictory or is so improbable as
to he unbelievable or is for other sufficient reasons unworthy of acceptance) The
appellate Court should not ordinarily interfere with the trial court's opinion as to the
credibility of a witness as the trial judge alone knows the demeanour of the witness he
alone can appreciate the manner in which the questions are answered, whether with
honest candour or with doubtful plausibility, and whether after careful thought or with
reckless glibness; and he alone can form a reliable opinion as to whether the witness has
emerged with credit from cross-examination.' Credibility in the witness box is more
valuable in assessing evidential values than "standing".' A finding that a witness is
telling the truth is of great value when it is made by a judge who saw all the witnesses
or :0 least t:C important witnesses on ':h ir1 Where the matter is one of inference
from evidence, and the evidence is not well balanced, the appellate Court will set aside
the finding of the trial Court if it is against the weight of c ience.

60. Oral evidence must he direct.—Oral evidence must, in all cases
whatever, be direct; that is to say .—

if it refers to a fact which could be seen, it must be the evidence of a
witness ss ho says he saw it;

If it refers to a fact which could be heard, it must be the evidence of a
witness who say s heard it;

if it refers to a lace which could be perceived by any other sense or in
any other manner, it must be the evidence of a witness who says he
perceived it by that sense or in that manner;

if it refers to an opinion or to the grounds on which that opinion is held
it must he the evidence of the person who holds that opinion on
those grounds

Provided that the opinions of experts expressed in any treatise if the
author is dead or cannot be found, or has become incapable of
giving evidence, or cannot be called as a witness without an amount
of delay or expense which the Court regards as unreasonable

Provided also that, if oral evidence refers to the existence or condition
of any material thing other than a document, the Court may, if it
thinks fit, require the production of such material thing for its
inspection.

COMMENTARY

Meaning of 'direct evidcmtce' in English law and under the Indian Evidence

Sila Awn, 1936 PC 00 100 IC 45.
3	 1943 PC 159.
3. 0',:7i KliSJO I. 1. Sri KrLi4.,n iss nc '.
4. / r eyL..Iv..VaaCsa,,J, 1948 P('108: 1948 AL] 231 :61 MLW437 :52 CWN 785:50 BLR 643.
5. S' 0100 .Vwfy v. R khaO2nanda, 1941 PC 16 193 IC 220.
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Act.—In English law the expression "direct evidence' is used to signify evidence relat-
ing to the fact in issue (factum probandum), whereas the terms "circumstantial evi-

dence', "presumptive evidence' and "indirect evidence' are used to signify evidence

which relates only to relevant facts (ficia probantia), In Section 60 of the Evidence
Act, however, the expression "direct evidence.' has an altogether different meaning; it is
used in the sense of "original" evidence as distinguished from "hearsay" evidence and it

is not used in contradiction to "circumstantial or "presumptive evidence'. Thus under

the Act all evidence, whether direct or circumstantial in the English sense, must, in the

sense of the Act, be "direct", i.e., the fact to he deposed to, whether it is fact in issue or

a relevant fact, must be deposed to by a person who has seen it if it is one which could
be seen, by a person who has heard it if it is a fact which could be heard, and by a

person who perceived it by any other sense if it is a fact which could be perceived by

any other sense; and if the fact to be deposed to is an opinion, it must be deposed to by

the person who holds that opinion. It is not intended by this section to exclude circum-

stantial evidence of things which could be seen, heard or felt, though the wording of the

section is undoubtedly ambiguous and, at first sight, might appear to have that mean-
in .1

Circumstantial evidence,—It was settled law that any circumstantial Cs idence can
be reasonably made the basis of an accused person's conviction if it is of such a
character that it is wholly inconsistent with thc innocence of the accused arid is consis-
tent only with his guilt. If the circurnsiances proved in the case are CLi)Ni5Eiit cilier

with the innocence of the accused or with his guilt,' then the accused is eniitled to the

benefit of doubt. But in applying the principle, it is necessary to distinguish between

facts which may be called primary or basic on the one hand and inference of facts to be
drawn from them on the other. In order to make the proof of basic or primary facts, the

Court has to judge the evidence in the ordinary way, and in the appreciation of evidence

in respect of the proof of the basic or primary facts,there is no scope for the application
of the doctrine of benefit of doubt. The Court considers the evidence and decides

whether it proves a particular fact or not. When it is held that a certain fact is proved
the question arises whether the fact leads to the inference of guilt of the accused person

ar not, and in dealing with this aspect of the problem, the doctrine of benefit of doubt

applies, anti the inference of guilt can be drawn only, if the proved fact is wholly

inconsistent with the innocence of the accused and is consistent only with his guilt.4

Circumstantial evidence has its own limitations. Before acting on the evidence, the
Court must first see whether the circumstances put forward are s

atisfactorily proved and
whether the proved circumstances are sufficient to bring home satisfactorily the guilt to

he accused. The established circumstances must not only be consistent with the guilt of
he accused, but at the same time they must be inconsistent with his innocence. While

ippreciating circumstantial evidence, the Court should not view in isolation the various
ircumstance. It must take an overall view of the matter, but without substituting

;onjcctures for legal inferences. 5 The circumstantial evidence, however, should he scnutiniscd

I. Sec Phipsoui, Pc., 7Lh Ed., 1
1 Ned Kania Pa'dt v.JkggobutThoo Gkos, 12 RLR APP IS sea Karali !'rn.radflusia v. El R y. Co., lit

IC 792: 1925C495.
3. Sate oft).!'. Y. Ashok Kwac Srv,usaoz, 311992(1) SC 340; AIR 1992 SC810 1992 (2) SCC 86.
4. MG. Agirwa! V. State ofMaluarash:ra, (1963)2 SCR 405:64 Ram. I.R 773.
5. Jai Singh v. The Stale, AIR 1967 Delhi 4.
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properly and must be sufficient to prove the prosecution case beyond reasonable doubt
and the facts so proved must be incompatible with the innocence of the accused.'

In Andhra Pradesh V. I.R.S. Prasad Rao,' the Supreme Court has gone a step ahead
and laid down that further, it is not necessary that every one of the pioved facts must in
itself be decisive of the complicity of the accused or point conclusively to his guilt. It
may be that a particular fact relied upon by the prosecution may not be decisive in
itself, and yet if that fact, along with other facts which have been proved, tends to
strengthen the conclusion of the guilt, it is relevant and has to be considered. In other
words, when deciding the question of sufficiency, what the Court has to consider is the
total cumulative effect of all the proved facts each one of all those facts taken together

conclusive in establishing the guilt of the accused, the conviction would be justified
evcnjh'ough it may be that any one or more of those facts by itself is not decisive."
,,A1.eaning of "hearsay"; exception to the pie aga inst "heaa.—This section
enacr§ - the^ge—neial -E-ng-Fisfi--r-uFe --tfi^i-'hca;say"i^ no evidence; The term "hearsay",
being used in more than one sense) is misleading and has not, for this reason, being
use,] in this section In its more geitrally accepted sense, the term "hearsay" is used to
indicate that evidence which does not derive its value from the credit given to the
witncss himself, but which rests also in part on the veracity and competence of some
other person.' Evidence of those who personally know a person and his reputation is no'
"hearsay" but the evidence of those who do not know the person but have only heard of
his reputation is "hearsay", Oral or written statements made by persons not called as
witnesses are inadmissible to prove the truth of the matters stated, except when such
statements become relevant under some section of the Act as exceptions to the rule
against hcarssy.6 Thus, a statement of an officer of the Motor Vehicles Department
contained in a letter in reply to an inquiry is mere hearsay and not evidence, unless the
officer himself appears in Court to depose to the contents of the letter.' Similarly an
inspection report is not admissible in evidence unless the person making the report
appears in witness box to make a statement on oath and subject himself to cross-

StateincnLs made by person not produced or examined as witnesses,
which become relevant as admission under section 17-39, are in sense, exceptions to the
general rule stated in the present section.

Statements made by persons not examined as witnesses may in some cases
amount to 'original' as di st i!I g u is ed from hearsay" or "derivative"
evidg ,.—StatemenLs made by person not examined as witnesses may in some cases
amount "to original' as distinguished from "hearsay" or "derivative' evidence e.g.
statements which are part of the res gestate,9 whether actually constituting a fact in
issue, as a libel or a contract, or and explaining accompanying a fact in issue, as the cry

I. Rc.ak Kh,:r v. Sane, AIR 19671 & K. 22.
2. I90 Cr. U 733.
3	 A.!' v. Ill S.Prasad Raa I 970 Cr. I.J 733.
4. S^'T or, 570.
5	 Boso R,iv. E., 1948 P48. 229 IC 474 42 Cr. lJ 409.
6. Sc I'htp'os Ev., 7Lh Ed. 212.
7. &uj .'rnh Sfr..w Y. Cofperarion afCalcwa, 141 IC 248 933 C 178.
S. 55th S,'rgh v. Sridhar, 1952 AIJ 19.
9.	 Scciion 6.
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of the mob during a riot : sL,Lcments expressing knowledge, intent, or menial or bodily

feeling,' Statements amounting to acts of ownership, as leases, licenses, and granLs:2
complaints in cases of rape; statements constituting motive.' Verbal suitcinents made by
the deceased in respect of the circumstances of the transaction which resulted in his
death can be proved by the oral eviclnce of persons who heard them, in other words, by
persons to whom they were made. 4 The admissions of a person whose position in
relation to the property in suit it is necessary for one party to prove against another
under section 19 are in the nature of original evidence and not hearsay, though such
person is alive and has not been cited as a witness.' Similarly, a statement may be
relevant as showing his state of mind; but where that statement is a repetition of what
somebody else said to him, the latter statement is mere hearsay and thus inadmissible
unless proved by evidence of a person who heard it.6

Reasons for the exclusion of hearsa .—Thc rejection of hearsay is based on its
re1ativiit'ortiness Thi' ju metal purposes owing to(i) the irresponsibility of the
original declarant, whose statements were made neither on oath, nor subject to cross-
examination; (ii) the depreciation of truth in the process of repetition and (iii) the
opportunities for fraud its admission would open; to which are sometimes added (iv) the
tendency of such evidence to protect legal inquiries, and (v)to encourage the substitu-
tion of weaker for stronger proofs.7

reasons that hearsay e idence is
treated as untrustworthy are that the original declarant of the statement which is offered
in a second hand manner is not put on oath, nor is he subject to cross-examination, and
the accused, against whom, such evidence is offered, loses his opportunity of examining
into the means of knowledge of the original maker of the statement, the truth of the
original statement is diminished in course of repetition of that statement, that admissibility
of hearsay evidence would open up opportunities of weaker for stronger proof regarding
proof of a fact in issue or a relevant fact.'

Fact to be proved by direct evidence must be shown to he a fact in issue or
relevant.— I his section should not be taken to mean as m­ak—.7g­d­,r—cc—t e—,.7---̂c—o—revey

fact which could be seen, heard or perceived admissible irrespective of its relevancy.
This fact to be proved by direct evidence must be shown to be admissible in evidence
either as a fact in issue or as a relevant fact under the second Chapter of the Act. The
section merely deals with the mode of proof of certain facts and presuppose their
admissibility under those sections of the Act which deal with the admissibility of facts.

Hearsay evidence held inadmissible.—A statement by a witness that some one not
produced as a witness had informed him as to the disposal of the dead body by the
accused is hearsay and therefore inadmissible.9 The evidence of an investigating officer
that one of the accused is also known by a different name is hearsay if his information

I.	 Section 14.

2. Section 13.
3. Seciion 8.

4. Dr. Jai Nand Y. Rex, 1949A 29	 1949 ALl 60 :SOCr. 11 498.
5. li/i tfoidn Rovwhan v. Eiava0h7,t5aihuI Xonibj Ache, 5 N 239.
6. Ka).arSugh v. E., 81 1C717: 19241.733 :25 Cr Li 1005.
7. Thylor, § 570; Itosi. 492 . 5: l'hipson liv., lih Est., 215.
8. IIrbe(ss Ora,n Y. State, (1971)37 CLT477.
9. Dirsan v. E.. 138 IC 528 33 Cr. Ii 637.



712	 INDIAN EVIDENCE ACT, 1872 	 S. 60

is derived from others.' Evidence given by a 1)011CC officer that he received information

from a source that the accused were going alleged to commit offence at a certain place
is admissible.2

In a case where the informant was not examined the statement of a Police Officer
that he was informed that certain accused persons could be coming behind the truck

(carrying prohibited liquour) in a taxi was held to be inadmissible." Similarly the evi-
dence of a witness, to the effect that the person who was (according to him) the owner

of the truck had told him, that a certain accused was the manager of that truck was also

held to be inadmissible because the owner of the truck, was not examined,3

A sLitenicrit made by person who is not examined as a witness, that the accused was
not i' his hnic on 1hp night on 'vhich the offence is alleged to have been committed, is
not admissible in evidence. 4 The statement by a witness that the brother of the accused
said that the suitcase belong ,.J to the accused, is not admissible, when the brother of the
accused is not called as a witness. Evidence of identification proceedings is, in sub-

sCince, ci iilnce of slatemcnLs made by the witnesses in the course of investigation.

Such statements are no more than hearsay and are not substantive evidence.. They can

be usci mncrc!y to corroborate or contradict the evidence given by the witness at the
Uial. 6 A scitement contained in a nc'spape.rs is merely hearsay and consequently not
admnsible in evicicimcc. 7 unless the person isho is responsible for such statement is
cxamntned as a'sincss and swears to the truth of the statemeni. A report of the doctor as

to the illne.'s of the deceased insured person and his answer to the insurance company's

questions are rot adniissihlc, unless the doctor is cxamincd. In a prosecution under

Section 49, I.P.Code, the hiet of marriage must be proved strictly and in accordance
is ith the r' Jn of Section 60; toe re statements of witness hat the complainant and
his wile.. lied as husband and -,A' j f'e are insufficient.' Evidence of what the complainant
stated to the wnnesses as having been done by the accused is inadmissible hearsay if the
coniplaint is not called'° or goes hack upon the story told by him to the. Witmie.S5CS. 11 A
statement mdc by an accused person onmncdiatel y after the commission of the offence
is rcics ant as 'showing his state of mind; but where the statement is a repetition of what
somebody else said to the accused, the latter statement is a repetition of what somebody

else said to the accused, the latter statement must, tinder Section 60 of the Evidence

Act, be proved by the direct oral evidence of a person who heard it)2

Section 60.—Maps and plans made for the purpose of the suit are post lite,n ,notara
and luck trustssorthness. 13 The presumption of genuineness as to a newspaper Cannot be

I. D-	 . K. 108 IC 65929 Cr. t.J 449
2. (	 'iis4sC 125:231 ICSS:48U563.
3. I3	 jo,j Gga,,wr v. 5s:e ofG4J rJi, 1983 SC 9C, (Para 13)
4. s'. F .92 IC 439: 1026 C 320 27 Cr. U 263.
5. Cea,-.,-.0 v F., 1848 C 125.
6- N igili v. F, 95 IC 477 : 1921 5 215 27 C Li 813 See aloo flics to Section 9.7.	 .c:s . F SS W 22 19 1, 2i as Cr. tJ 1078.
S	 511> /535 T'	 ':o.i;'a ('5 :a, v. fl:r./,> Le,4srirince Co LI, 1948 M 298: 19472 NItJ 535:

)s 753 :5(1 90.55 sns, See eleoSre, C 	 990 C 173.9. /5 e Ae.r5 j 3 CLR 125.
in.	 A'	 i,','.	 fO5VF 1 91 2C211:11R(191)2C150 . 199tC311.II.
2.	 A'	 :,.	 ,ovF5jtc77.924p733.75	 IJI5

1 3.	 D,:,no'io,;.,v A' Pt io!:O,,S Co. Lid, 1959 Ker. Id. 372.
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treated as proof of the fact reported therein, as a statement of a fact contained in a
newspaper is merely hearsay and therefore inadmissible in evidence in the absence of
the maker of the statement deposing to have perceived the fact reported.' Appearance or
rather description as regards the age of a person and estimate of age, or reliance on
memory regarding past events as to the time they took place, is hardly a reliable basis to
come to a definite finding about the age of any person.2

Section 60.—The Court ought not to rely upon the report of the doctor which is not
before it. It ought to be summoned. If this is not done, the Court cannot reach the
conclusion without any direct evidence in support of it. 3 A report submitted by a com-
missioner deputed to make a local investigation is not per se evidence in the case. It is
only when it is verified by him by a statement on oath that becomes evidence! Simi!ar
is the case as regards facts stated in the balance-sheets.' Where the offered item of
eviden under Section 50 of this Act is conduct, then such conduct or outward behavior
must be proved in the manner laid down in this section; if the conduct relates to
something which can be seen, it must be proved by the person who saw it; if it is
something which can be heard, then it must be proved by the person who heard it; and
so on. The portion of this section which provides that the person who holds an opinion
must be called to prove his opinion does not necessarily delimit the scope of Section 50
of the Act in the sense that opinion expressed by conduct must be proved only by the
person whocc conduct expressed the opinion. Conduct may be proved either by the
testimony of the person himself whose opinion is evidence under Section 50 or by some
other person acquainted with the facts which L ;ress such opinion.

Fabricating Evidence.—When rumours are afloat, connecting a man with a grave
and bruLil murder, a quite innocent man may behave very foolishly quite like a guilty
one and attempt to fabricate evidence in order to see that he is not made to undergo the
torture and suspense of a trial for murder.'

Section 60.—Evidence of a witness as to what was said to him by another person is
not admissible, unless that person himself deposes to that fact as a witness, because oral
evidence must always be direct and hearsay is no evidence. When the prosecution case
is that one prosecution witness A, at the time of the occurrence made a statement to B
another witness for the prosecution regarding any material fact and, if A is not ques-
tioned while deposing whether he made such a statement to B or not, then any reference
to such a statement by B in his evidence is inadmissible A may be recalled subsequently
as to the statement attributed to him and asked to explain why he did not speak about it.
In absence of such recall and explanation by A,B's evidence to that extent is adniissible,

Section 60.—Oral evidence—Part of the statement which is hearsay not
admissible.—It ap pcLtrs that something happened between May 25, 1955 and July 12,
1955. According to the respondent, what happened was that the principal contractor
approached the Superintending Engineer and the Superintending Engineer ordered that

I. !Jarb)cjrr Singh V. Siace rfPu-.jab, 63 Pt,R 794.
2. Ary,2niha, v. Thjrc. II.R 1961 3963.
3. ,%fV,nnad IAja,n llus^,in V. Siat' f 1!!' 964 SCI) 329.
4. Slid Singh v . Sridhar,  54 Cr. l.J 79.1.
5. P. thi v. Dyes, 1960 SO 696 (1960) 29CR 906.
6. Falka/i v. Nath Rain, AIR NO Pat. 480.
7. In Re Marud.,!, 1 960 Cr. LJ 1102.
X. A..adh Ijeha p i Shama V. ,8f.1.,1956 AIR 738 Sc.
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lie would continue to he the contractor as before and no contract would be given to any

firm. The respondent stated this in his evidence as R.W. 32. This is hearsay and this

part of time statement is not admissible and would be omitted from consideration.'

At the present tome, it is recognized that the only rule that can be Said to he an

upp1iatiomm of the best evidence formula is the one that excludes secondary evidence of

documents, if the originals are available. That it has no connection with the exclusion

of hearsay is well demonstrated, apart from the historical factor, by the fact that hearsay
evidence not coming within any of the exceptions is not receivable.'

Secondary evidence of the contents of a document by a person who has seen,

but not himself read, the document is inadmissible.—Ijnder section 63 of the Evi-
dcnc Act, oral evidence of the contents of a document must be given by sonic person

who has seen those contents that is to say, one who has read the document. Evidence
that the witness saw the document and heard it read out by someone else is only hearsay

so far as the contents are coseerned, and does not fulfill the requirements of section 60
of the Act.' If a person by merely seeing a document, possibly a document in a

language which he is unable to read, being illiterate deposes to the contents of the

document merely from what other people have told him about it, he is giving hearsay

evidence. The man who reads out the documents to him would certainly he entitled to

give evidence of its contents. But another person who repeats what is read Out to him is

giving hearsay evidence of what would be legitimate secondary evidence, were it before
the Court.

Evidemice as to time signature of a person by one who did not see the executunt
sign.—!,, order to prove the signature of a person it is not absolutely necessary that

souieone in whose presence the signature was made should appear as a witness. Proof of

an admission by the executant of a document that he had signed it is a legal mode of

proof of the execution of the document,' as admissions are exceptions to the rule
against hearsay.

Admissibility of F.l.R,- . The principle underlying the reception of this kind of
evidence rests on the primary distinction between factuni and the truth of a Statement.

Evidence of a statement made to a witness by a person who is not himself called as a
witness, will he hearsay and inadmissible, when the object of the evidence is to establish

what is contained in the statement. It is not hearsay, and is admissible, when it is

proposed to establish by the evidence, not the truth of the statement but the fact that it
had been made. Hence, where an informant of the first information report had died

before lie could be examined as a witness, the evidence of the witness who recorded the
report is inadmissible to prove that a certain person who in filet present at the time of

the occurrence; but the statement is admissible to prove that the information had men-
tioned his name to him.'

L!iiec/,,'.'a, /',acad Szht v. Ratesh '.'ar Praa,I, AIR 1966 SC 550.
2 /bd
3	 "fat!, v. Kolla,,d,pA,,-..,-,a( SR IS 54 [A 61 1927 PC IS: Ka00,,Ic,Ammaj Y. tiatfi,2 R 4DO: 84 tc:

75 924 R 363
4.	 Af Mi, 2k 400 84 IC 175 192 .1k 363.
5	 Kar:f,P,o	 .uu	 . RI> C, tI IC 792. 1928C498; Neel  Kan:oPa,,d,> v.Juggabu indha0 Ghose,2 111.11 App 18.
6	 L,,ao .S,,gh v .Saie Ofitf I'. 1961(1) Cr. I.) 270.
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Reports, certificates, letters, telegrams, newspapers, maps etc., are inadmissible
unless the writer is examined.–A certificate from a Club Secretary stating that the
defendant was in the service of the Club on a certain date' or a certificate granted by a
professor in a Medical college 2 is not admissible unless the writer of the certificate is
examined. Similarly, the report of a Public Analyst,' of an expert in handwriting, 4 or of
a finger print expert5 is inadmissible, unless the person whose opinion is embodied in
the report appears as a witness. A statement contained in a newspaper is merely hearsay
and consequently not admissible in evidence. 6 Heresay in nature inadmissible unless
maker of statement is examined, Judicial Notice of facts stated in newspaper cannot
also be taken. As map is nothing but a pictorial representation of hearsay evidence. It
is, therefore, inadmissible unless it is relevant under some section of the Act dealing
with the relevancy of facts or unless its maker has been examinea to depose to its
contents.7 Neither a ielegi;;;u nor a letter is cvidcnc.o of tho correctr.es of its contents
unless the person whose statement the telegram or the letter represents gives evidence
iii Court, in which case the statement contained in such document may, subject to the
provisions of sections 157 and 145, become admissible in corroboration or contradiction
of such evidence.' See notes to section 45.

Section 60.—A history sheet maintained in the Police Station is not admissible in
evidence as proof of a man's character, because it might have been based on informa-
tion that the Police received from time to time. It would be nothing more than herarsay.9

Section 60.–The post-mortem report if relates to dead body.–Evidence of doc-
tor as to identification if admissible.–The object of identification of dead body to the
doctor is to relate the post mortem report to the dead body over which post-mortem
examination has been held and post mortem report has been made and to rule out all
chances of confusion. It is, therefore essential for the prosecution in this case to estab-
lish by positive legal and admissible evidence that the post-mortem report relates to the
dead body of the deceased. The evidence of such identification as offered by the doctor
is obviously hearsay, because the doctor himself had no personal acquaintance with the
deceased.'°

Catalogues, admissibility of.–A catalogue is not hearsay. It is a statement put out
by the sellers regarding the price at which they are prepared to sell. Any person who
receives the catalogue can prove it and thus prove the statement made by the sellers
regarding the prices acceptable to them."

Hearsay evidence as to the loss of a document, when admissible to found a case
for the reception of secondary evidence.–Under the Evidence Act, hearsay evidence
is inadmissible to prove a fact which is deposed to on hearsay, but does not necessarily

1. pav. Ma8omedldoo Mjah, 22 [C 654 19 CWN ]148.
2. Ahi1aMa,ra,'v.E.,47 B74 :84 10643 :1923 B 183: 26Cr. U339.
3. Roghu,rath Mody v. The Ku,seong Municipality, 76 IC 394 : 1923 C 561 :25 Cr. U 170,
4. Peary Lalv.E.,7SICI4S:1923A601:24 Cr. 1J900.
5. Piioin v. Baboosingh, 79 IC 641 1924 N 183.
6.SarupSingh Y. C., 88 1C22 1925 L 299 :26 Cr. LI 1078.

6a !.ax,ni Raj Shrtty v State of Thou! Nadu, AIR 1988 SC 1274. (Para 25).
7. Duijeu, Chandra Roy v.Nare.ch Chandra Gupta, 49 CWN 791.
8. Judo), v, lsoIyu,e S/u'jbashini, 1945 OWN 287 (PC).
9. Kamat Kanto v. State, 1959 Cr. IJ 694.

10. IlerbetusOramv.State, (1971)37 CLT 477.
H. /Ia,carudi Y. Data Shah, 1949 N 282: ILR 1949 N 922: 1949 Nil 279 where i n Chquoe v. Vatted States,

3 Wall. 114; Fenerstcin v, Iiaized Stales, 3 Wall 145 ref.
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preclude evidence as to a statement having been made upon which certain action was
taken and certain result followed. A Statement by a witness in a suit that a third person
had told him that a document was lost during a fire, chouch mere hearsay evidence as to
the loss, may he treated as offering a reasonable tune 50 as to render secondary evi-
dence of the document admissible in evidence.' But it has been held in another case that
where direct evidence of the loss of a document it available, hearsay evidence of its
being lost is inadmissible.'

Doings and sayings of an unlawful assembly or a mob—Only what a witness saw
and heard as to what a mob was doing and saying is admissible to prove the nature of
the assembly: his opinion, and impressionsimpressions that the assembly appeared to be unlalwful
are not admissible.3

Hearsay evidence of general repute in proceedings under Section 110, Cr. P.
Code, admissible.—Evidence of general repute, though hearsay, is admissible in secu-
rity proceedings under Section 110, Cr.P. Code' but hearsay evidence of particular facts
is not admissible. Thus, the statement of a witness that he heard from certain persons,
1101 examined as witnesses,that articles stolen in certain dacoities were made over to the

accused is inadmissible. The evidence of an investigating officer that a certain person,
not produced as a witness, stated something to him is not substantive evidence of ;hat
was stated.

Opinion as to the existence of a Family custom is relevant even if the opinion is
based on hearsay—Under Section 48, it is admissible for a witness to State his opnlurl,
as to the existence of a family custom and to state, as the ground of that opinion,
into, nation derived from deceased persons : but it must be the expression of independ-
ent opinion though based on hearsay, and not mere repetition of hearsay.

Section 50 and 60.—The evidence of a person who as a member of the family or
otherwise, has special means of knowledge of the relationship that is in dispute is
admissible tinder Sections 50 and 60.

Family tradition.—Evidence of family tradition founded upon information derived
from deceased persons is not in the same category as hearsay evidence and is admis-
sible when supported by the documentary evidence of great value.' Where the evidence
given by some of the plaintiffs supported a family tradition from generation to genera-
tion and which evidence was founded upon information derived from deceased persons
and such tradition was also supported by documentary evidence, held that no part of the
evidence in support of the plaintiffs' case could be held to be inadmissible, 9 But the
evidence of witness speaking of a tradition in their family that a deity was established

Tehkac/repta Ka,,da!a, Venlcata Rorwn'.a;ac/rary,du v Te/ikacherla Ka,sda/ai Appalacac/,a,yu!u, 97 M
785 1926 M 1003.

2. 7e1kche,(a Ka,sdala, Appaluciurjulu Venkaiac/soryulu v. Telikacherla Kandalai Ve'icata Ramania.
charyu!y, 85 IC 524 1925 M 345.

3. JogiRaut Y. E., 105 IC 234 :19281 1 98  28Cr. I.J 906.
4. E. v.Kurnera 51 A 275: 125IC 19: 929 A 650:31 Cr 1J755;E .v.RoojiFulchand, 6 Born LR 31. soc

also flaso RaisE., 1948 P 114 :229 IC 474 : 48 CrU 409.
5. 5shaicji Das v.6.66 IC 513 : 192315 15 :23 Cr [J 289.
6 Garuvd/rnoaja P,asad vSuperundirwajo Psasad, 23 A 37 : 27 IA 238 (PC) 'Praiap Chandra D

Diwbal Orb v. Jagdis/, Chandra D,'o Dhab! Drb, 82 IC 886 : 1925 C 116 :8 OC 94.
7. Toyal Ma/rio', v.Chandeshvar Ma/rio,, 1971 BIJR 418.
S. Shah 0vr4ra v.Rak/ra/ ,tna,,da 65 CU 520: 41 CWN 1103.
9, 5,05 Chand,a v.Rakhal Awnda, 65 CtJ 520:41 CWN 1103.
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by a certain person who granted the brilti and made it a charge on the estate is

inadmissible as hearsay)
Hearsay in affldavits.—Hearsay is not permissible in affidavits, except in affidavits

is interlocutory applications, where statements of belief are permissible.'
Consent or omission to object hearsay evidence does not make it admissible

hearsay evidence in crossexanhinatiOfl.—IlearSaY evidence which ought to have been
rejected as irrelevant does not become admissible as against a party merely because his
counsel erroneously failed to take objection when the evidence was being given) There
is no rule of law which renders hearsay more admissible in cross-exam ination that in

exam ination-in-chief4 and hearsay evidence should not be recorded, even on part of the

accused.'
It is not open to a Court to exercise a dispensing power and to admit hearsay

evidence, because it appears to it that such evidence would throw light on the issue.
Section 60-Domestic tribunal and proof.—When a fact is sought to be proved,

even before a Domestic Tribunal, it must be supported by statements made in the
presence of the persons against whom an enquiry is held and if that statement is made
behind the back of the person charged it ought not to be treated as substantive evidence:
this is one of the basic principles which cannot be ignored on the mere ground that
Domestic Tribunals are not bound by the technical rules of procedure contained in the

Evidence Act.'
Proviso I : Opinions of experts expressed in treatises may be proved by the

production of treatises.—This Proviso enacts differently from the English law accord-
ing to which scientific treatises are inadmissible whether the author be producible as a
witness or not.' Under this Proviso, the opinion of an expert expressed in any treatise
commonly offered for sale may be proved by the production of such treatise if the
author is dead or cannot be found, or has become incapable of giving evidence, or
cannot be called as a witness without an unreasonable amount of delay or expense.
Therefore, it is perfectly open to a Court to consider and act upon the opinion of an
expert contained in a treatise commonly offered for public sale, if its autlor is not
producible for any of the reasons mentioned in the Proviso.' But it is not advisable for a
Court untrained in technical matters to base a finding purely on an opinion contained in
any such treatise.'° The book may, however, be referred to in order to comprehend and

I. Srish Chjndra Nondy v.Rakhalartanda Thakur, 1941 PC 16: 193 IC 220:68 IA 34.
2. 0. 19, r.3 C.P. Code; habib Bux oSamuel File & Co., 89 IC 22: 1926 A 161.
3. Lim Yam /long v.Lom Choon & Co., 107 IC 457: 1928 PC 127; Lachhu v.Me!a Ram, 119 IC 734: 1929

L 583.
4. Gaoov.ri La! Dan vQ.E., 16 C 206, 211.
5. In re Bhatori,Slurhabaini, ITC Cat Cr App No. 337 of 1882, cited in Ganouri La/Oar u.QE., 16 C 206,211

nreSupf & Remembrance, ofLegal Affarrs;Benga! vLa!i: Mohan Singha Roy, 49 C 167:62 IC 578:1922
C 342: 22 Cr Li 562.

6. Mabaoi Dasi v.Pareshnath. 1954 Or i ssa, 198.
7. 1a.rnent 0/Municipal Corporation of Delhiv.ThePresiding Officer, Labour Court, 1973 Lab 1C771.

8. Co/C y vSuurpson, (183) SC & 1173.
9. hIo.e Chose, 38 \I .ifS 21 IC 645 : ice the judgment of Snithrr. 1., in Gram/c VenL.rra Ra!oam

v.CorpOraiioo ofCulcs:a. 46 IC 593 : 19 CT 1.1 753 : 22 CNN 745
10. E'J'ureoCkrmfro (Those, 83 IC631:1924 C6I1: 26CrU71:28 CWN 579. SccthcjudgmcntsfChiuy

& \Voodroffc, ii., in Grande Venkata Rainam v.Corpo,ation of Calcutta. 46 IC 593 : 19 C 1l 753 22
CWN 745.
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proc correct! y the evitlince of the expert who has been examined in Court on oath
It it i. iniii.Icct to ioittra:tici an expert who has been examined as ii witness in the case
by 111 3 opus ion expressed ii any technical work, his attention must be dras n in cross-
examination; to lhoe passages in thc work by which it is intended to contradict him. 2 A
xs 01k of history and social customs by a living author cannot be referred to in support of
a custoin if the author has not been called.' For further notes on the subject, see notes to
Section 57 under the leading "reference to works of science or art; Section 57 and
Section 60.

Section 49 & 60-Opinion of living expert in a treatise.—Opinion expressed by a
living authority, in a treatise, as to usages and tenets of any body of men or family as of
a person having special means of knowledge, is not admissible in evidence because of
the provisions of Section 60 of the Indian Evidence Act, unless that he cannot be found

or has become ineaphie of giving evidence The affidavit cannot be filed unless permit-
ted by law Or order of court.5

11—Compare this Proviso with Section 165 of the Evidence Act and O.XV111,18
Cr. 'Code.

I	
(Jra,'4e Venkaca Rarorn v.Corporation of Calcutta, 46 IC 593: 19 C Li 753 per Chilly, I.

2. Grande Venkata Ratna,n v.Corporauon of Calcutta, 46 IC 593 19 Cr tJ 753; Sec also Rao,,ag SheaBcladu,' Singh v.Beni Ilakadu, Singh St IC 419.
3. Mani U-ao,r vAb0L-,,, (J'aon, 1941 P 146.
4. Ka,ol,n So,,,, v. I itan lienthro,,,, AIR 1973 Pam. 206.
5	 S/t,, ,49no ,.S:ao' of Ra'c,raj,, AIR 1989 SC 705


