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COMPANY MEETINGS 

\ , MEANING AND IMPORTANCE 

~INARILY, a meeting may be defined as assembly of people for a 
lawful purpo~ or the coming together of at least two persons for the 
same reaso~ompany meeting may be defined as a concurrence or 
coming together of at least a quorum of members in order to transact 
ei the r the ordinary or special business of the company. Thus on the basis 
of the above two definitio ns it can be said that a meeting can no more be 
constituted by one p·erson than it could if no shareholders at all had 
all ended. 

One member to constitute a meeting. However. there arc certain 
circumstances where one person can constitute a valid meeting: . 

(i) where one person held all the shares of a particular class, that 
person alone was held to constitute a valid meeting of that class of 
shareholders;· 

(ii) where the rules permit, it is possible to appoint a commillee of one 
and thus hold a commillee mee ting of one; 

(iii) where the Company Law Board calls an annual general mccting 
under Seclion 167 o f the Companies Act, it may direct that one member 
of the company ppresent in person or by proxy shall constitute the 
meeting; 

(iv) where the Company Law Board calls a meeting under Section 186 
of the Companies Act (other than an annual general meeting), it can 
direct that one member present in person o r by proxy shall constitute a 
valid meeting. 

Importance of company m~tings. Company meetings are of 
considerable importance. Since a company is an artificial person, it 
ca nnot act on its own. 11 is the directors, the elected representatives. of 
sha reho lders, who are vested with the powers of centrol and management 
of the company. The directors arc to act as a team and for this purpose 
directors' mee tings are held frequenlly. 11 is at these mecrings that 
imporlant mailers relating to the business of the company are deicded. 
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Similarly, shareho lders' meetings are also important as i t is here that 
shareho lders ca n look afler th eir interes ts by exercis ing the powers 
conferred on them oy stat ut e. These meetings provide an opportu nity 10 
shareholders to come together and take decisions for th eir welfare by 
cont[ulling the h03rd of directors and their activit ies. Bes ides, there are 
certain mailers whieh can be decided only by the shareholders and 
shareho lders' meetings arc therefore held from time to time. 

---
/ ~NDS OF COMI'ANY MEETINGS~ 

~ meetings o f a company can be classifi ed a\s~h~!~~'.'ffi." 
IV" Mcct ings of shareholders,?t / ~ ;..l.,..., 

L0 statut ory meetings; 
(ii) annual general meetings; 
(iii) extra-ord inary general meetings, and 
(i") class meetings . 

.]/. Meetings of directors: 
(i) meetings of the board o f directors, and 
(ii) meetings o f commillees of directors. 

,y Meeti ngs o f debenture holders. 
<f. Meetings of credito rs. 
5." Meetings of credi lOrs and contributories on the winding up of 

the company. 

STATUTORY MEETI NG 

(~e f irst meet ing ?f t:e shareholders of a rubl ic company is known as a 
, statulOry meet iryEvery company l im i ted by shares and every company 

limited by guarantee and having a share capital shall, wi!,!1 in a period of 
notl~s than.one month and flQ t more than six months from the date on 
~hich the company IS enl i tled [a commenee- business;-hold a genera l 
meeting of members of th e company, which shall be ca lled the st·"tutory 
meeting. Th is meeting is held only once in the li fe- time of a company. A 
p riva te limited company, an unlimited company or a public guarantee 
company having no sha re ca pital are nOito hold statuto ry meetings. [Sec. 

165( I )J 
U nder Section 43A, private companies sat isfy ing certain conditions 

are deemed to be public companies. If a priva te company becomes a 
deemed public company within a period of six months of its being 
entitled to commence bus iness ( i .e., the date of its incorporation), i t must 
hold a statutory meeting. Bu t if a private company becomes a deemed 
public company after six months of its incorporation, it will not be 

-' 
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required to ~ statutory meeting. 

~iceJ 
The directors are required to send notice of the meeting to every 

member of the company at lea~ 21 days before the date of the meeting 
stat ing that it is the statutory ·meeting of the company. 

If the notice convening this meeting does not name it as the 'statutory 
meeting,' it will not amount to co mpliance with the provisions of this 

section l 
. / ~ 

J ~/~~ 
BPj{.,t of the Meeting 

The object of holding a statutory meeting is to acquaint shareholders 
o f the progress o f the company since incorporation and to discuss matte" 
arising out of the promotion and formation of the company. Professor 
Palmer has defined the importance of statutory meetin gs in the fo llow
ings words: " The object of the sta tutory meeting is to put the share
hoiders o f the company, at as early a date as possible, in possession of all 
the important fac ts relaring to the new company.'" 

Statutory Report 
In order that the shareholders can make the best use of this 

opportunity, the board of directors are required to send a statutory report 
to every member o f the company at least twenty-one days before the date 
of the statutory mee ting. The statutory report shall be certified as co rrect 
by at least two directors of the company, one of whom shall be a 
managing director, where there is one. The report must also be certified 
as co rrect by the auditors of the company regarding the shares alltted by 
the company, the cash rece ived in respect of such shares and the receipts 
and payments of the company. A copy of this report must be filled with 
the Registrar for regist ration. ISec. 165(4)(5)] 

The statutory report must se t out: 
(i) the total number of shares issued, disti ngu ishing shares allo tted as 

fully or partly paid-up otherwise than in cash, the extent to which they are 
partly paid up and the consideration for which they have been allotted; 

(ii) the to tal amount of cash received in respect o f all the shares 
allotted; 

(iii) an abstract of the receipts and payments up to a date with in seven 
days of the date of the report and the balance of cas h in hanll; 

'Gardner v Jreda/e ( 1912) I eh. 700. 
lPn/mer 's Company Law, London, Stevens and Sons Ltd., 1959 (20th Ed.) , pp. 

455-56. 
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(il') the names, addresses and occupations of the company's dircctors, 
audilDrs, managing director, manager and secretary of the company; 

(I') the paniculars of any conlract and mod ifica tion of any conlract to 
be submilled ID the meeting for approval; 

(1'1) the extent to which the underwriting contract has not been carried 
out and the reasons therefor; 

(I'ii) the details of arrears, if any, due from directors, the managing 
dircclDr or manager; and 

(viii) the paniculars of any commission or brokemge paid or to be paid 
10 directors and the manager in connection with the sale of shares or 
debentures of the company. I Sec. 165(3)1 

I'roceedings at the Meeting 
The board shall place at the meeting a list showing the names, 

addresses and occupations o f the members o f the company and the 
number of shares held by them respectively. This list sha ll remain open 
and accessible to any member of the company during the continuance of 
the meeting. IScc. 165(6» ) 

The members prescn t may discuss any matter relating to the formation 
of the company or arising out of the statulDry repon but no resolution 
can be passed unless notice has been given in accordance with the 
prO\~sions of the Act. IScc. 165(7)1 

The mccting, however, may adjourn from - Lime to time and a 
resolution may be passed at any such adjourned meeting if due notice 
thereof has been given in the meantime. The adjourned meeting sha ll 
have the same powers as the original mccting. ISec. 165(8» ) 

Consequences of Default 
Default in complying with the above proVISIons sha ll make every 

dircctor or other officer of the company liable to a fine of up to five 
hundred rupees. ISec. \ 65(9») 

Besides, the company may be wound up the coun under Section 433. 
Instead of making a "~ nding up order, the coun may direct that the 
statulDry repon shall be delivered rihatthe meeting shall be held. The 
dircctors may be held pe liable for costS. 

L GENERAL MEETINGS 

\. The annual general mcct ing is regarded as the most imponam of all 
company mcctings. The purpose of this meeting is ID give full 
information ID members of progress made by the company during the 
year.re business transacted a~uch mcctings is very irnponan_l. _ 
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Holding the Meeting 
As per Section 166, the first annual general meeting shall be held 

with in eighteen months 9f its inCQrporation and if a meeTing is so held , 
it shall not be necessary for a company to hold any ann~l ~neral 

meeting in the year of its incorporat ion or in the following .sear. 
SUbsequent annual general meetings must be held by the compa~y each 
year within sLx month~ of the closing of the fina!.'cial year ( ~ec. ' 210 
(3)(b)J , but the interval between any two annual general meetings must 
not be mo re than fifteen months. In this connection it was held that 
'"year '" means ca lender yea r staning fro m 1st January to 31st December 
and no t twelve months from the date 01 registration o f the company.' 

At least one meeting in each calender year. The Act requires that a 
separa te and d is tinct annual general meeting should be held each year 
and there must be as many meetings as there arc years. In Meenakshi 

. Mills Company Ltd. I' Asst. Registrar of Joint Stock Companies,4 an annual 
general meet i ng was called in December, 1934. n,is was adjourned and 
held in March, 1935. The nex t meeting was held by the company in 
February, 1936. The company was prosecuted for not holding any 
meeting of the company in 1935. It was contended on behalf of the 
company that there was a meeting in 1934, 1935 and 1936 and as such 
there was no default. But the coun held that the meeting of March, 1935 
was no t a d.ifferent meeting from the one which began in December, 
1934; it was the sa me meeting. T he company was acco rdingly convicted. 

Considering, the imponance of annual general meeting to 
shareholders it h-;Sbe~at the directors must call th~t.irrg 
even though the accounts arc ~f-t-lle...company-is not func
tioning' or the management of the entire controlled business of the 
company is vested in the Central Government.' 

Extension of rime by the RegiSTrar. The Regist rar is empowered to 
extend the time up to th ree months within which any annual general 
meeting (other than the first) should be held. The discretionary power 
\,-'ith th e gislrar is exercised in cases of proved hardship and wh en 
special asons exist. JSec 16(1 )[ 

Ti and Place of Meeting! 
The annual general meeting must b~ held at the registered office of the 

company or at some other pial:e wi thin the city, lown or vi llage in which 

-'Gibson ,. Barton ( 1875) I..R. 100.13. 329; Park ,. Lawton ( 1911 ) 1 K.B. 588. 
'AI.R. (1938) Mad . MO. 
' Re EI Sombrero Ltd .. ( 1958) 3 AE.R. 1. 
' Madan Gopal Dey" Stme of West Bengal ( 1968) 2 Compo LJ . 22. 
7Re Hindllsran C.op. Insllrance Society Ltd .. ILR ( 1961) Cal. 4.t3. 
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the registered o ffice of the company is situated. Further, the meeting 
shou ld be held during bUj i.l!ess hours,on a day wh~ch is not :: public holi
day. The Central Government may exempt any class of companies from 
the provision subject to such conditions as it may impose. ISec. 166(2) ) 

, Adjwm ed annual generaf meeting on a public holiday. Whereas an 
annual general meeting cannot be held on a public holiday, the Depart
ment o f company Affairs has ·clarified that there is no contravention of 
Section 166(2) if an adjourned annual general meeting, which has been 
adj ourned for want o f quorum, comes 10 be acciden tly held on a public 
holiday. 

Notice 
At least twenty-one days' wrinen notice must be given 10 members for 

calling an annual eral meeting. However, such a meeting may be 
ca lled with sho er notice if it is agreed 10 by all the members entitled 

e meeting. (Sec. 171) 

Company Lall' Board S pOll'er to call the meeting. If default is made in 
holding an annual general meeting in accordance with the above 
provisions, any member of the company may apply to the Company Law 
Board and the Company Law Board may ca ll or direct the calling o f the 
meeting of the company and give such directions for the purpose as it 
thinks proper. The directions may include that one member of the 
company prescn t in person or by proxy shall be deemed 10 constitute the 
meeting. (Sec. 167) 

Penalty for default. If default is made in holding a meeting of the 
company in acco rdance with the above provisions, the company and every 
o ffi cer o f the company who is in defau lt shall be punishable with a fine 
which mayextcnci to five thousand rupees and, in a case of cont inuing 
defau lt , wit h a further fine which may extend to two hundred and fifty 
rupees for every dav duri ng which such defau lt continues. (See. 168) 

Bus iness Transtlctcd at the Meeting 
The ann ual general meeting is an important protect ion to members 

for it is one oo.:assion ,,,'hen they ca n be sure of having an opportun ity of 
meeting the directors and o f questioning them on tile accounts, and on 
their report on the company's position and prospects. It is at this meeting 
that the shareholders arc ab le to exercise rea l con trol by refuSing to re
elect those retiring directors whose actions and pOlicy they disapprove. It 
is at this meeting that audi tors retire and this enables the shareholders 10 
consider whether they should be reappointed or replaced. Dividends are 
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also declared at this meeting. TIle annual general meeting is held annu
ally for the purpose of transacting a company's ordinary business which 
is identified by section 173( 1) as follows: (a) consideration of the 
accounts, balance sheet and repons of the board o f direc t Q~s and auditor; 
(b) declaration of dividends; (e) appointment of direct ors in place o f 
those retiring; and (d) the appo intment and fixing of remuneration o f the 
aud itors. 

The meetin g may take any o ther business which will be deemed lO be 
special business. It may be noted here that if any special business is lO be 
transacted, the no tice conven;ng the mee ting must con ta'in a state ment 
selling out all facts concerning each such item of business, including the 
nature and extent o f interest o f every director or manager in it. [Sec. 
173(2) I 

~DINARY GENERAL MEETINGS 

(All general meetings of a company other than annual general meetings 
'-J!nd statutory meetings are ca ll ed extraordinary general meetingS) These 

meetings are called in emergencies or on special occassions. 1'hey are 
convened when it is found necessary to transact cen ain business which 
cannot conven ien tly be postponed until the next annual genera l meeting. 
All business transacted at an extraordinary genera l meeting is deemed to 
be special business, of which no tice has been duly given before hand. An 
extraordinary meeting is usually cal led for such purposes as alterati on of 
the memorandum and anicles o f the company, increase or decrease of 
share ca pital or reorganisa tion o f capital. 

Convening E).1.raordinary General l'1eetings 
Extraordina')' meetings may be ca lled in the following ways: 
(i) By dir ector s. Regulation 48 of Table A provides that the directors 

may, whenever they deem fit, convene an extraordinary genera l meeting. 
However, the boa rd has lO pass resolut ions for convening such meetings. 

(ii) lly directors on the requisition of shareholders. The members may 
also compel the directo rs to call an extraordinary meeting. Section 169, 
provides that it becomes necessa ')' fo r the directors to ca ll an extra 
ordinary general meetin g on the reqUisition signed by a given number o f 
shareholders. The req uis it ion must be signed by the holders o f at least 
one tenth paid-up ca pital havi ng the right to vote on mallers of 
requisition. If the company has no share capital, the requisition must be 
signed by members having at leas t one-tenth of the lOtal voting power o f 
all members having a right to vote in regard to such mailers. The 
requisition must set ou t the mailers for the consideration of which the 
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meetings is to be ca lled and should be signed by the requisitionists and 
deposi tcd at the registered office of the company. When a requisition is 
deposited at the registered office of a company the directors should, 
within twenty-one days, move to call a meeting and the meeting should 
actually with held within fony-five days from the date of requistion. 

(iii ) lIy requisitioning shareholders. I f the directors fail to arrange for 
the meeting within twenty-one days of the date of deposit o f requistion 
to be held on a day with in fon y-five days of the date of deposi t of requi 
sition, the requisi tioniSls may themselves proceed to call the meeting and 
claim the necessary expenses from the company and the company can 
indemn i fy itself out of the remuneration due to the directors in defaull. 
But th e meeting must be ca lled before the expiration of three months 
from th e date o f deposi t o f requistion. (Sec. 169) 

I f th e meeting is ca lled by the requisitionists, it may on ly transact the 
business mentioned in the requisition, even though additional mailers 
are specified in the not ice ca lling the meeting' The requisition ists may 
ho ld th e meeting at any suitable place if the registered office is not made 
avai lable to them' 

(il') lIy the Company LlIw lIoard. If for any reason it is impracticable 
to call , ho ld or conduct an ex traordina ry genera l meeting according to the 
provisions o f the A ct or the anicles, the Company Law Board may o'rder 
a meet ing of the company to be ca lled, held and conducted in accordance 
with its directions. The directions may include a direction that one 
member o f the company present in persoti or by proxy shall be deemed 
to constitute a meeting. The Company Law Board may ca ll such a 
meetin g ei ther on its own motion or on the applica tion of a di rector of 
the company or of any member of the company who wou ld be entilled to 
vote at the mee ting. (Sec. 186) 

The word 'impracticable' means impracticable from a reasonable point 
o f view. It is not to be constructed as imposs ible." H owever, the dis
cretion gra nted under Sect ion 186 shou ld be used sparingly with ca ution. 
Before exercising its discre tion the Company Law Board must be satis fied 
that the application has been made bona fide in the larger interest of the 
com pany for removing;) deadlock o therwise irremovable. I! It was held 
that it is im pract ica hle to hold a meeting in these circumstances and ,the 
Company Law Boa rd could intervene in the following cases: 

(i) Where there was a dispu te between the shareholders o f a company 
as to who we re th e lawful dircctors of the company entitled 10 call a 

sBall \' M etallndll.f1ries LuI. , ( 1975) S,c. 315. 
9Rmlwllvel/lS\t'ami Cllett /ar \' Mar.ickm'e/u Cheaiar ( 1951) 1 M.LJ . 55; 
l
flSllrimati Jain \' Delli i Floor M ills Co. Ltd., ( 197.t) 44 Compo Cas. 228. 

" In re RllflOnjee & Co. Lui., (1968) 2 Compo L.J . 155. 
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mccling.12 
(ii) Where a person not hold ing qualifica t ion shares of a di rector was 

appointed chairman, and some of the dircclOfs h~ d Ira n ~ rc rrcd ,h:1 fCS to 

him to sa tisfy the requ irement and Ihis was all eged by a group of 
shareholders ( 0 be in v" lid and \\'35 a sUbject ma tt er o f a sui lY 

(iii) Where there was only one surviving member. H 

(il') Where a meet ing already called by the companv has become 
rJ isorderly or o th erwise impossib le LO be prucc.cdcd with Y 

But where an ex traordi nary general meeting is held in vio lat ion o f the 
order of the court, the cou rt will put back the part ies in the same pos i tion 
as they slOod prior to the holding o f the mee ti ng." 

It may be noted here that before the amendment o f 1974, the powe r 
to convene an extraord inary general meeting was vested in the co urt. But 
now this power has been ves ted in the Company Law Board. 

Notice of the Meeting 
SC<': lion 173 provides that all business transacted at an extraordinary 

general meeting shall be deemed to be special business. T he notice 
co nvening an ext raordi nary general meeting must speci fy the specia l 
business 10 be transacted thereat and must be accompaincd by an 
exp lanatory statement. The statement must set out all mater ial fac ts 
relating to such items or business and the na ture and exten t o f concern 
or interest therein or every director or manager, ir any. The rcq uisite 
no tice ror an ext raordinary general mecLing is twen ty.one cl ear days. 

Time and Place or the Meeting 
U nlike any annu al genera l meeting, an extraordinal)' general mcc Ling 

may be held at any time, on any day incl uding a public hol iday and at a 
place o ther than the registcred o ffice o f the company or ( \'en outs ide the 
ci ty, town or vi llage l im i ts in which the registcred o ffice of the com pany 
is situated. 

CLASS MEETINGS 

(
\VherC the share ( Hpita l o f a company is dividcd into diffcrenl ci a;..~cs of 
shares, meetings o f di fferent classes of shareholders may have tu be ca lled 

!:lll re Lothinn Jill /! Mills Lui .. ( 1950) 55 CWN 6~6. 
1~/ndinn Spinning Mills I.rd. \' His r-.xcelfency, Th e King nf Nepal A I.R. ( 1953) 

cal. 355. 
I"Jar..,is Motor J-JOfTOW Lid \' Cnrabolf ( 1964) 3 AM.E.R. 89. 
l.~Rongnch(l"i \. S/ibbinh (1975) Comp. G 1S. 641 (S.c.) 
16Cenlllry Floor Mills Ltd .. \' S. 5 f1ppirnh ( 1975) 45 Comp. Ca5. ·u~ . 
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whenever the company wants to make any variation in the rights attached 
to shares of any particular class. The procedure for variation of rights o f 
a particular class of shares is discussed in the chapter on 'Share Capital.' 
It may be noted here that a class meeting is an exception to the general 
rule that there must be two people to constitute a meeting because a class 
of shares, say preference sha r~s, may all be held by one person. 

MEETINGS OF THE BOARD OF DIRECTORS~ 

~ide powers have been ves ted in the board in regard to management of 
compan ies.\ The company is entitled to the combined wisdom of the 
directors add the directors arc required to meet together as a board. 
U nder the circumstances, directors must hold their meetings as fre
quentlyas possible. These meetings of the directo rs are known as Board 
meetings. 

The Board meetings are the most important as well as the mOst 
frequen tly held meetings o f the company. It is at these meetings that all 
important matters relat ing to the company and its policy are discussed 
and decided upon. 

Frequency of Board Meetings 
Section 285 lays down that a board meeting must be held at least once 

in every three ca lender months and atle'ast four such meetings must be 
held in every yea r. The Cen tral Government may exempt any specified 
class of companies from the above provisions, if they do not have enough 
work to j ustify expenditure on quarterly meetings of the board . 

. Notice of the Meeting 
Notice of every meeting of the board o f directors o f a ccompany shall 

be given in writing to every director for the time being in Ind ia, and at his 
usual address in India to every o ther director. (Sec. 286) 

The Compan ies Act does not specify any period of notice for Board 
mee tings. Where the articles provide a definite period of notice, the 
secretary must ensure that the notice must be of a length prescribed by 
the articles. In the absence of any provision in the articles as to the length 
of the notice, a reasonable notice must be given to enable directors to 
attend the meeting. 

The not ice should state the date, time and place of the meeting. 
ThOugh it is not Obl iga tory in law to state in the notice the business to 
the transacted at the meeting, the usual practice is for the secretary to 
send along with the notice a copy o f the agenda. 

Such notice must be given even to a director who has expressed his 
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in?bility to alleno the mccling.17 

Any business put through at a meet ing not duly convened will be 
invalid. But transaction at such a meeting can be ratified at a subsequent 

:zcctin of the board va lidly convened." ,~ 

o~""" 
u rum ~ 

The quorum for a meeting of th~ board oldirectors o f a company shall 
be 0n~ :nird o f its lO lal st rength (any fraction contained in that one:thTid~ 
being rounded off as one) or two alf tl..l\j~~hi·ahp;r~Where 
the number o f interested directors exceeds or is-equal of two-thirds of the 
tot al strength, then remaining directors who are nO! interested, being not 
ICss- than two, shall be the quorum. (Sec. 287) 
-If a mcctiiig cannot be held for want of quorum, it stands adjourned 
ti ll the same day in the next week, at the same time and place. [Sec. 
288(1) 1 

Where a meeting of the board o f directors is called but could not be 
held for want of quorum, it shall be counted towards the minimum 
number of mcctings which must be held every year under Sec. 285. [Sec. 
288(2)1 

It is necessary that the quorum must be present throughout the 
conduct of the meeting. The decisions o f the Board meeting will be 
invalid if the quorum is not maintained th roughou t the meeting, unless 
the articles o f the company make speci fic provisions to get over this 
con tingency. 

Chairman 
Every meeting of the Board must have a chairman to preside over it. 

T he articles usually name the chairman who shall pres idc over the Board 
meeting. If the articles do not name the chairman, the directors may elect 
a chairman o f their meet ings and also determine the period for which he 
is to hold officc. If no such cha irman is elected, or if at any meeting the 
elected chairman is not present within 15 minutes after the time 
appointed for holding the meeting, the directors present may choose one 
of those presen t as the chairman of the meeting. The chairman of the 
Board presides also at general meetings o f the company and is usually 
referred to as the chairman of the company. 

Resolution by Circulation 
Generally, decisions are taken by directors by passing resolutions on 

17Re Ponll[jl<ese Consolidated Copper Mines (1889) 42 Ch. D. 160. 
!8Panneshwari Prasad v Union of India ( 1974) 44 Camp. Cas. L 
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matters presented before th em for consideration. However, if it is not 
possible to hold a broad meeting for some reason, the board may pass a 
resolution by circu lation. Section 289 provides that no resolution shall he 
deemed to have been duly passed by circulation by the board unless, (a) 
the resolution has been circulated in draft together with the necessary 
papers among all directors present in India, and the number of directors 
among whom it is circulated must not be less than the quorum fixed for 
the boa rd meeting; and (b) it has been approved by a majority o f them as 
arc entitled to vote on the resolution. 

Certain Resolutions at Meetings Only 
Section 292 provides that the following powers of the company ca n be 

exercised only by means of reso lutions pa ssed at a meeting o f the board: 
(i) th e power to make ca lls; (ii) th power to issue debentures; (iii) the 
power to borrow money; (il) the power to invest the lunds of th e 
compa ny; and (v) the power to make loa ns. 

In addi tion to the above powers, there are certain other powers unuer 
different sect ions which can be exe rcised only by means of reso lutions 
passed at a meeting of the board of directo rs. These arc (a) the power to 
fill up a casual vacancy in the boa rd of directors under Section 262; (b) 
the power to accord consent to a director to cnter in to cenain contracts 
with the company under Section 297; (e) the power to appoint a person 
as managing director who is already the managing director or manager in 
another company under Sect ion 316; (d) the power to appoint a person 
as manager who is already the managing director or manager of another 
company under Section 386; (e) th e power to inves t in sha res and 
debentures of other companies under Sec tion 372. 

Voting 
Un less the art icles otherwise provide, questions ariSing at an meeting 

of the board of directors shall be decided by a single majority. Each 
director has one vo te for cach resolution put to vote at the meeting. In 
case of an equality of votes, the chairman shall have a second or cast ing 
vote. However, the ACI requ ires unanimous consent of all the directors in 
cenain mailers under Sect ions 316, 372 and 386. These mailers have 
already been ment ioned in the previous paragraph. 

Validity of Acts o f Directors 
Section 290 provides that the acts commilled by a director arc valid 

although it may afte rwards be discovered that his appointment was 
invalid by reason of any defect or disqualification, or had terminated by 
virtue of any provision contained in this Act or in the articles. This 
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r ro\· i ~ ion is intended p~Hl icu larly, 10 prolcct ou tsid ers dealing wi lh th e 
company who arc cnt itl ed to rrc~ umc th at aprointmen t ~ have been duly 
m~I(Jc. Also no act of a director will he hcld valid after his appointment 
has heen shown to the company to he invalid or to hHVC termin ated. 

MEETINGS OF COM MITI'EES OF DIR ECTORS 

In ~e of large compa nies, th e hoa rd of directors usually find it con~~~ t , and orten necessary, to delega te certain matters to a committee 
of their numher, bu t may only delegalc thcir powers in this manner if the 
articles o f association so provide. By doing so, th e full board will probably 
not need to meet more frequen tly. Regulation 77 of Table A provides 
that the hoard may, subject to the provisions o f the Act, delegate any of 
its powers to comm ittees cons ist ing o f such member or members of i ts 
body as i t thin ks fit. The comm ittee so formed may consist o f a single 
director. A ny commi tl ce so formed shall , in the excrcise of the powers so 
dei'cgated, conform to any regulation that may be imposed on it by the 
hoard. Regu lat ion 78 of Table A provides that a committee may eleet a 
chairman of its meetings. Ir no such chairman is elected, or if at any 
mee ti ng the cha irman is no t prescnt within five minutes of the time fLXcd 
for the meeting, th e members presen t may choose one of their numbers 
to be the cha irman of the meetin g. RegUlation 79 of Table A further 
provides that a com mittce may meet and adjourn as it thinks proper. 
Questi ons arising at any meeting of a committee shall be determined by 
a majority of votes of the members present. and in case of an equality o f 
votes, the chai rman sha ll have a second or casting vote. 

The committees may be either stand ing or ad hoc committees. 
Standing commitlccs such as share transfer or finance committees, are 
usua lly formed to conduct ro utine business. A committee formed to 
consider the inauguration o f a pension scheme for the company's 
employees is an example of an ad hoc committee. 

MEETINGS OF DEIlENTURES IIOLD ERS 

I These meetings are held in accordance with the rules and regu lations that 
~e ei ther en tered in the trust deed or endorsed on the debenture bond 

so that th'1Y arc binding upon both, the holders of debentures and the 
companyj TheSe meetings are called from time to time where the 
interests o f debenture holders are involved at the time o f the recons
truclion, reorganisa tion , ama lgamat ion or winding-up or the co mpany. 
The rules and regulations entered in the trust deed relate to notice of the 
meeting, appointmen t o f a chairman o f the meeting, passing the 
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reso lutions, quorum of the meeting and the writing and signing of 
minutes. 

/ MEETINGS OF CREDITORS 

~ese meetings arc called when the com pany proposes to make a scheme 
or arrangement with its crcdirofS. Companies, like individuals, may 
sometimes rind it necessa ry to comp rumise or make some arrangement 
with th eir credilOrs. Sections 391 to 393 of the Companies Act not only 
give powers to the company to comprom ise with the creditors but also lay 
down the procedure fur doing so. 

~ I EETINGS OF CREI)ITORS AND CONTRIIIUTORIES ON 
WINDING UP 

khe meetings arc held when the company has gone into liquidation. 
These meetings are held to ascertain the to tal amount due by the 
company to its creditors and also to appoint either liquidators to wind up 
the affairs of the company or a commillee of inspection. The term 
'contributory' covers every person who is liable' to contribui e t e 
assets of a company in the event of its being wound up. 

REQUISITES OF A VALID MEETING 

Every meeting of the board of directors and every meeting of the 
shareholders must be properly convened and duly constituted. A meeting 
is said to be properly convened when proper notice of the meeting is 
issued by a proper authority to all persons entit led to receive the notice. 
A meeting is said to be duly constituted when there is a proper person in 
the chair to preside over it, and a requiSite quorum of persons, entitled 
to attend and vote at the meeting, is present. 

Sections 171 to 186 of the Act contain provisions for the holding of 
general meetings of a company. TI,e provisions embodied in these 
sections apply to general meetings of a public company and a private 
company which is a subsidiary of a public company, notwithstanding' 
anything to the contrary contained in its articles. However, these 
companies may include in their articles additional rules for the conduct 
of meetings, SUbject to the provisions of the Act. An independent private 
company is free to make its own rules by its articles in respect of general 
meetings and the provisions of the Act will apply to an independent 
company only when articles do not provide otherwise. 

The following are the requisities of a valid meeting: 
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(I) Proper authority. The first essential requisite of a valid meeting is 
that is should be convened by a proper authority, otherwise it will not be 
a valid meeting. A general meeting of the shareholders of a company may 
be convened by the following: 

(i) By Ih e board of direcrors. In case of a general meeting of share
holders of the company, the power to convene the meeting is vested in 
the board of directors. This authority is exercised through the medium of 
a secretary and is derived by directors acting collectively as a board. The 
directors may call a meeting of the shareholders by passing a resolution 
at a meeting of the board. 

Once a meeting has been called or convened, directors have no power 
10 poslpone il and Ihe meeting may be held even though they purport to 
do so. \9 BUI in a recent case it has been held by the Allahabad High Court 
that directors may postpone an annual general meeting, but they must 
exercise their discretion bona fide for the benefit of the company in 
appropriate cases.2<I 

(ii) By direcrors on Ihe requisilion of shareholders. Where a requisition 
is deposited at the registered office of a company, the directors should, 
within twenty-one days, move to call a meeting and the meeting should 
be held within forty-five days of the date of the requisition. If the direc
tors fail to do so, the rcquisitionists may themselves proceed to call a 
meeting within three months of the date of requisition. This is applicable 
in the case of an extraordinary general meeting. (Sec. 169) 

(iii) By Ihe Company Law Board. If default is made in holding an 
annual general meeting in accordance with Section 166, the Company 
Law Board may call or direct the calling of such a meeting. (Sec. 167) 

The Company Law Board can also convene a general meeting (other 
than an annual general meeting) either of its own motion or on the 
application of any director or member entitled to attend and vote at the 
meeting. if for any reason it is impract icable to call a meeting of the 
company. (Sec. 186) 

(2) Notice. A company is not corporately assembled so as to transact 
any business unless the meeting is convened by a proper notice. Notice is 
an advance intimation of the meeting so as to give the person receiving 
it an opportunity to prepare himself for it. 

Length of notice. Under Section 171, every member of a company is 
entitled to a notice of every general meeting and a notice of not less than 
twenty-one days must be given in writing to every member. An annual 
general meeting may, however, be called by giving shorter notice, if it is 

I'Smilh v Ptvinga Mines Ltd., (1906) 2 Ch. 193. 
"Rajpa/ Singh v Slale of u.P., (1968) 1 Comp. LJ. 21. 
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agreed upon by all the members entitled to vote at the meeting, and any 
other meeting may be so held if the holders of ninety-five per cent of the 
paid -up share capital or the total voting power, consent to the shorter 
notice. The consent to a shorter not ice may be given either before or 
after th e meet ing. A consent given subsquently validates a resolution 
pJSSCd at a meeting on shorter nOlicc.21 

Twenty one days are to be computed from the date of receipt of notice 
·,by members and notice shall be deemed to have been received at the 

exp iration of forty-eight hours from the time of posting (Sec. 53). It may 
ne noted here that as law requires 2 1 days' clear notice, the day on which 
notice - is served or deemed to be served and the day of holding the 
meeting sha ll be excluded in counting 21 days" 

COnfettlS of nOlice. Every notice of a meeting must specify the place 
and the day and hour of the meeting and shall contain a statement of 
business to be transacted at the meetin g. [Sec. 172(I)J 

In every not ice ca lling a meeting of a company which has a share 
capital or the articles of which provide for voting by proxy at the meeting 
there shall appear with reasonable prominence a statement :hat · a 
member entitled to allend and vote is entitled to appoint a proxy or 
where that is allo\'.'ed, one or more proxies, to allend and vote instead of 
himself and that proxy need not to be a member. [Sec. 176(2)[ 

Ordinary business and special business. As we have already seen, the 
nntice must state the business to be transacted at the meeting. Section 
173 places the business in two categories: 

(i) General business: in case of annual general meetings, all business 
relating to the consideration of annual accounts, declaration of dividend, 
appointment of directors in place of those retiring and appointment of 
auditurs and fixing their remuneration . 

(ii) Special business: any other business at annual general meetings and 
all nusiness at extraordinary general meetings. 

Where any items of business to be transacted at the meeting arc 
deemed to be specia l business, there shall be annexed to the notice of the 
meeting a statement selling out all material facts concerning each such 
item of business including the nature and extent of interest of every 
director or manager in it. 

Failure on the part of the company to give all the relevant facts in the 
aforesaid manner in the case of special business will invalidate the 

llSel! I-lei! Industrial ESlate Private Ltd., In re ( 1972) 42 Comp, Cas, 605; Pan'kJ, 
Eflf{ineering and Bom lJuilding Co. Ltd" In re (1975) 45 Comp. Cas. 157. 

!!./JIwrm Kumar Dilwali l' Bharm Carbon and Ribbon Mfg, Co. Ltd., (1973) 43 
Compo us. t97. 
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resolu tions passed on the basis of such a noticeY Bu t non· inclusion of 
facts, not having a direct bearing on the maUer to be considered at the 
meeting shall not affect the validity or sufficienc), o f notice." Similarly if 
the notice is misleading or the exp lanatot)' no te is insufficient in respect 
of certain items then reso lutions in respect of those items are invalid bUl 
nOl in respect o f those items of which due notice and exp lanalOt)' note 
have heen given Y However, a shareho lder who, by his own conduct, 
shows that he knew the real effect uf the bus iness to be transac ted cannot 
complain of the no tice on grounds of insufficiency." 

Person elllil/ed 10 nOlice. Notice o f evet)' meeting shall be given (n) lo 

evet)' member of the company, (b ) lo persons ent itled to a share in m nse
quence of the death or insolvency of a member; and (c) to the aud i to r or 
audi tors, fo r the time being of the company. [Sec. 172(2)J 

No tice shall also be given to the public trustee as he is lega lly ent itled 
to represent the members o f the company. [Sec. 1878 ( 1)[ 

Mode of gil'illg n Olice. Notice of a meeting may be served on any 
member ei th er persona lly or by sending it by post to him to his registered 
address, or i f he has no registered address in India, to the address within 
India supplied by him to the 'company for the serving of nOlices lo him. 
A notice advert ised in a nc"~ paper circulat ing in the neighbou rhood of 
the registered offi ce of the company shall be deemed to be duly served on 
the day on which the' adverti sement appears, on evet)' member of the 
company who has no registered address in India and has not supplied lo 

the company an add ress wi thin Ind ia for the serving of notices to him. 
(Sec. 53) 

Omission to gil'C notice. Deliberate omiss ion to give notice to a single 
member may invalidate th e meetin g although an accidental omission to 
give notice to, or non-receipt of notice by, any member or other person 
to whom it should be given shall not invalidate the proceedings of the 
meet ing. [Sec. 172(3) ] 

NOlice of an adjol/med mee1ing. It may be noted here that fresh notice 
need not be given fo r holding an adjourned mecting beca use such a 
meeting is merely a co ntinuat ion of the ori ginal meeting in lawY Bu t 
fresh notice o f the adjourned meeting must be given if the original 
meeting was adjou rn ed sille die o r was adjourned for 30 days or more or 
if fresh' business, other than such business as is left uncompleted at 

l.'Namyan Lal /Jan s; Lal \' TIle Maned: li PClit Manufacturing Co. Ltd., (1 931) 
33 130mb. L. R. 556. 

14Siramm l t1ljmria \' Bammn' Lnl ]aipltria (1972) 76 C.W,N, 161. 
2JCamah l' Imperial Chemica/Industries ( 1937) A C. 707. 
u'Pars!wram l' Tata Indll!w'ial Bank LId" ( 1928) A.I.R" P.C. 180, 
21Seadding v. i.nranl (1857) C. H.L.C. 418. 
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original mee ting. was to be discussed . 
(3) Quorum. Ano ther requiremen t o f a va l id meeting is that a quo rum 

of members must be present. Quorum is the minimum number o f 
members re~ u ired to be present for validly transac ting the business o f the 
meet ing. 

Quorum for general meetings. Generally, a quorum is fixed by the 
art icles. Un less the art icles provide lor a larger numher, five pc.; rsons 
perso na lly present in the case o f a public company and two persons 
persona lly present in the case o f ~ priva te co mpany will be the quoru m 
for a general meel ing of Ihe company. U nless Ihe an icles OIherwise 
provide, i f wi lh in half " n hour from Ihe l ime fixed fo r holding a mec li ng 
o f the company, a quoru m is nol presenl , Ihe meel ing sha ll sland 
dissolved, if it is ca ll ed upon the requ isition of members. In any other 
case, th e meet ing shall sta nd adjou rned to the sa me day in Ihe nexi week, 
a l th e same time and place. I f at the adjourned meet ing also a quurum is 
nOI presenl wi lhin hal f an hour fro m Ihe ti me appo inled for holdi ng the 
mee ti ng, members present shal l consl il ule a quo rum. (Sec. 174) 

Pro.t)' n Ol 10 be cOllnled. II may be noted Ihat Ihe presence o f a proxy 
will no t suffice for Ihe propose of a quorum. 

i oitl f holders ns sing.'e member. Joint holders of shares arc treatcd as 
one l11ember fo r the purpose of quorum. 

Represen!{lIives (IS m embers. \ Vhcrc a co mpa ny is a member of ano ther 
company o r where th e Pres ident or Ihe Governor holds sha res in a 
company, their duly appo inled representat ive is deemed 10 be personally 
presenl and shall be counled for Ihe purposes o f a quoru m. ISec. 187(2) 
and l SI -A I 

One member C(ln not consfi fllfe a meet ing. One pe rson, even though he 
holds p",x ies from all shareholders, can nOI form a quorum and no va lid 
business can be transacted by 3 single member since th ere is no mcct i ng.~ 

Exceptions. H owever, th ere are ccn ain circu mstances where even a 
single member prescnt may form the quorum and constitu te a valiu 
meeting. 

(i ) Where all the preference shares are held by one shareholder, i l was 
held thai a mee tin g of preference shareholders aucndcd by him WetS 

prope r. " 
(ii) Where Ihe Comapnv Law Board calls or di recls Ihe ca ll ing o f an 

ann ual general mee ting under Section 107, it can di rect that one member 
prescnt in perso n o r hy proxy shall con stitute a valid meeting. 

(iii ) Where Ihe Company Law Boa rd ord ers a meet ing of Ihe company 

"'Sharp " Dlm'es (1 867) 8 Q .Il .D. 26. 
~Eas, \' !Jennel Bros. LId. ( 19 11 ) 1 Ch. 163. 
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to be held (o ther than an annual genera l meeting), it ca n direct that one 
member present in person or by proxy shall constitue a val id meeting. 

When shou ld quorum be presen!'! Regulat ion 49 of Table A states 
that no business shall be transacted at a general meetin g unless the 
quorum of members is present at the time when the meeting preceeds to 
business. Where the relevant anicles in company's anicles o f association 

. is similar to Regula tion 49 o f Table A, the quorum must be present at the 
beginning of the meeting when it proceeds to business and it need not be 
r resent throughout or at the time o f taki ng the vo te on any resolution.JO 

However, if a provision on the lines o f Articles 49 o f Table A is not 
i ncluded in the an icles, i t appea rs th at a quorum must remain present 
throughou t the meeting and not merely at the beginning. In a recent case 
i t was held that the quo rum must be present not only at th e beginn ing o f 
the meeting but throughout the meeti ng. Thus where the number of 
members present is less than the quorum fixed for the meet ing, no 
business ca n be transacted and if transacted, it will be a nUllity.31 Th is 
vicw seems to be co rrect and logica l. 

Quorum for hoard meetings. T he quorum for a meeting of the boa rd 
of di rectors o f a company shall be one-third o f its to tal strength (any 
fract ion conta ined in th at one-thi rd bei ng rounded off as one) or two 
directors, whichever is higher. W here the number of interested directors 
exceeds or is eq ual to two- thirds of the tota l .s t rength, then remaining 
directors who arc no t in terested, being no t less than two, shall be the 
quorum (Sec. 287). Where at the meeting of board o f directors there is 
no quoru m, thc meeting automa tica lly stands adjou rned till the same day 
in the next week at the same t ime and place. (Sec. 288) 

(4) Chairman. The success fu l conduct of any meet ing is largely 
dependent upon the personali ty o f the chairma n. He is th e ch ief authority 
in the meeting and is the umpire o f debate, the j udge o f admissibility and 
th e uphOlder of ord er and decorum. 

AppOintment of Cha i rman. Generally the an icles provide for the 
appoin tmen t of a cha irma n. Bu t i f there is nO thing in the anicles, the 
members persona lly present at the meet ing shall elect one among 
themselves to be the chairman on a show of hands. If a poll is demanded 
on the eledion o f the chai rman, it must be taken fon hwith and the 
chai rman elected by a show o f hands can exercise all the powers in th is 
connection. If some o ther person is elected chairman as a result of the 
poll, he shall be the chairman for the rest of the meeting. (Sec. 175) 

It may be noted that the provisions of Section 175 arc applicable on ly 

JORe Harlley Baird Ltd., (1953) 3 A. E. R. 695 . 
'IRe London Flats Ltd., (1962) 2 A.E.R. 744. 
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if the articles do no t provide otherwise. It thin connection it is worth 
noting Regulations 50-52 of Table A regarding the appointmen t of a 
chairman. 

The chairman, if any, o f the board shall preside as chairman at every 
general meeting o f the company. (Regn. 50) 

If there is no such chairman or if he is not present within fifteen 
minutes o f the tim e fixed fo r holding the meeting, or is unwilling to act 
as chairman o f the meeting, the directors present shall elect one o f their 
number to be the chai rman. (Regn. 51) 

If at any meeting no director is willing to act as cha irman or if no 
director is present within fifteen minutes of the time appointed for 
holding the meeting, the members present shall choose one of their 
number to be the chairman. (Regn. 52) 

Chairman's dut ies. The important duties of a chairman may be 
enumerated as follows: 

(i) H e must act at all times bOlla fide and in the in teres ts of the 
company as a whole. 

(ii) He must ensure that the meeting is properly convened and 
co nstituted. 

(iii) He must also see to i t that order is main tained during the meeting. 
(i l') H e must ensure that the proceedings at the meeting are properly 

and regularly conducted. 
(,.) He must ensure that the provisions of the A ct and th e articles arc 

observed. 
(,·i) He must decide whether the mot ions and amendments arc in 

order and within the scope of the meeting. 
(,· ii ) He must see to it that no discuss ion is allowed except when threre 

is a specific motion before the meeting. duly proposed and seconded. 
(, ·iii) He must ensure that th e sense o f the meeting is properly 

ascertained with regard to any ques ti on which properly comes before th e 
meeti ng. 

(ix) H e must also ensure Ih ~ l all mcmhcrs, including the minority. get 
an equal opportunity to express their views; 

(x) H e must exercise his casting VO IC, bona fldt! in the interes ts or the 
company. 

(xi) H I.! must cxcn.: isc ( o rrcelly his powe r o f adj ournment and o f 
demanding a poll. If he dissolves o r adjourns a mee ting arbitrarily. his aCI 

wi ll be irregular and it will he open tu the meeting to selecl ;.tnolhcr 
chairma n and proceed with th e hus in c.!ss . ·; ~ 

Chairman's powers. In order LO enable Lhe chairman to pcrfu rm his 

j;Seth Sobhng t'.-fal Loelia l ' Edward Mills Ltd .. ( 1972) Comp. Cas. \. 
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duties properly, Ite has been given a number of powers. A chairman Itas 
the powers to: 

(i) decide points o f order; 
(ii) maintain his ruling on points o f order; 
(iii) decide the prio rity o f speakers; 
(il') expel any unruly member; 
(v) adjourn the mccting if it becomes impossible to conduct and 

complete the business; 
(vi) demand po ll ; 
(I'ii) regulate the talking o f po ll; 
(I'iii) appoint two scrutince rs to scrutini ze the votes given on the poll; 
(ix) sign and da te the proceeding of the meeting; and 
(x) in addition to a deliberative vo te as a member, the chai rm an may 

have a casting vOle if the articles so provide. This casting vote is 10 he 
exercised if there is an equality o f affirmative and nega tive votes. 

I'ROJl.'Y 

A proxy may be defined as a person au thorised 10 act and vote for 
another at a meeting, th ough the expression is commonly appli ed 10 the 
document by which th e proxy is appointed. 

Appoinrnzenr ofprmy and his rig/lis. Sect ion 176 states that any member 
of a company entitled 10 attend and vo te sltall be ent i tled to appoint 
another person (wh eth er a member or not) as his proxy to at tend and 
vo te instead o f himself. But a proxy so appointed shall have no right to 
speak at the meeting. 

Unless the art icles o therwise provide: (a) a proxy ca nnot be appointed 
in the case o f a company which has no share capital; (b) a member of a 
priva te company ca nnot appoint more titan one proxy to attend on the 
same occass ion; and (e) a proxy ca nnOt ,·ote escept on a poll. 

Swtcmc11I in the notice. In every notice ca ll ing a meeting of a company 
wh ich has a share capita l or art icles of which provide for voting by proxy 
at the meeting, there shall appea r a statemen t th;,t a member enti tled to 
attend and vo te is entitled to appoint a P""" and that the proxy need not 
be a memher o f the company. 

inSlnlnzel1l of prmy. T he inst ru ment appo inting a proxy must be in 
wri ting and duly signed by the appoin ter or by his authorised agent. An 
instrument appointing a prow, i f in any o f the forms set out in Schedule 
IX, shall not be questioned on the ground that it fails 10 comply wi th any 
specia l req uirements specified for such instrument by the articles. Even 
a misprint or some palpab le mistake on the face of instrument appointing 
the proxy will not entitle the company to refuse it. Where a proxy 
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intended to be used at an extraordinary genera l meeting had misdescribed 
the meeting as the annual general meeting. it was held to be valid Y 

Deposir of proxy. A proxy may be lodged at the company's o ffi ce forty
eight hours before the commencement o f the meeting. If the articles 
req uire that the proxy has to be deposited more than forty-eight ho urs 
before the meeting, th at wi ll be inoperative and the shareholder will have 
the r ight to deposit proxies forty-eight hours before the meeting. 
However, a company may require less than forty-eight hours for the 
depos it of proxies. 

As po ll is an enlargement o r continuation of the mee ting at which it 
was demanded, so that fresh proxies ca nno t be lodged after the date o f 
the meeting for the purpose o f a poll taken subsequently." Nor can such 
proxies, if deposited, be used at an adjourned meeting, whether for the 
purpose o f taking a [loll o r o therwise." H owever, this problem is duly 
re mo\'ed by Regulation 61 o f Table A wh ich is usually adopted by the 
companies in their articles o f associ" tion. Regulation 6 1 stat es that the 
i nstrume nt appoint ing a proxy shall be deposited at the regis tered o ffice 
of th e .company not less than 48 hours be fore th e time for holding th e 
mee tin g or adjourned mee ting, or in case o f a poll not less than 24 hours 
before th e time appointed for takin g the po ll. 

In viwfiOfl fO members prohibited. No inviation 10 appoint any person as 
proxy shall be sent at the expense o f · the company and i f any such 
inviation is sent, it is an o ffence liable lO a rine extending to one tho usa nd 

rupees. I 
- In~pecf~on O! .PI'Odxies ~Y memIJCh'fs. Evc.ry nl,edmbdcr Cnti!lC~ to \d'O ( ~ at thh e . 

mee tin gs IS enttl e to Inspect t e prox tes a ge at any tIme urtng t e 
busin ess hours of the company during the period beginning twenty fo ur 
hours be fore the time fi xed for the commence ment of the meeting and 
end ing with its conclusio n. For such inspection the member must make 
an application to the company at leas t th ree days before the meeting. 

Re/(1[iollsh ip berwecll nl('ml)er and pro).)!. The relationShip hctween a 
member and his prm.:y is that o f a pr incipal and agent. T he pro;..:y is bo und 
to vO tC accordi ng to the di rcc tions o f th e member appointing him.·lI• 

Rel'ocarion of prmy. Pro~'Y is revocab le at any time by giving no tice Qf 
revocat ion to the company be fore the proxy has acted. \Vhere a 
shareho lder who, having appo inted a prmy, personally attends and vo tes 
at tl'. mee t ing. the proxy is revoked thereby." Aga in , the death o f a 

·'·;O/il·cr \. 101m Dnlgleish (1961) .1 1\11. LR. 30). 
·qS/r(l1\' t' Tnri Concessions ( 1(13 ) I Ch. 292 . 
• 15McLorcn \. Thomson (1917) 2 Ch. 261 C.A. 
· ... "Narron \. Kalc.Hl'(/m Mills l.rd. A I.R. (1952) Mad. 515 . 
.... 7CO/;sim· \. inremnrioll Brick Co .. (1931) 2 Ch. 90. 
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shareholder after he has appointed a proxy revokes the authority of a 
proxy, but not until the company receives notice o f the death. 

Article 63 o f Table A provides that a vote given in accordance with the 
terms of a proxy shall be valid notwithstanding previous death or insanity 
of the principal or the revoca tion of proxy or authority or transfer 0; 
sharcs, provided that the company has no intima tion of such evenlS 
before the meeting. 

Position of represenrnrives of companies and government. Where a 
company is a member of another company or where the President or the 
Governor holds sharcs in a company, the ir duly appo inted representative 
sha ll be deemed to be personally present and shall enjoy all the rights of 
a member. The representat ive is not a proxy. H e can take pa rt in 
discuss ions, vote by show of hands, demand a poll. H e may appOint a 
proxy to attend and vote at the meeting instead of himself. ISees. 187(2) 
and 187.AI 

VOTI NG 

Malters re lating to the company's work ing are discussed in the general 
mee tings of the company and it is very rare to have unanimity of 
members' opinions on such mallers. In order to ascerta in in the sense of 
the meeting, the chairman has to pu t the malters to vote before the 
meet ing. T he vot i ng may'be by show of hallds or by taking a poll. 

( I) Voting by show o f hands. This is the most common method of 
asscerta ining the sense of a meeting and it is commonly used at company 
meetings. Those for and aga inst a motion are reques ted in turn to 
indica te their views by raising thei r hands. T he teller counts the hands 
and reports to the chairman. T he cha ri man then declares the result o f the 
voting, indicating whether the motion has been carried or los t: 

A t any genera l meeting when a motion is put to the vote, it shall be 
decided on a show of hands unless a poll is demanded. (Sec. 177) 

On a show of hands, each member shall have one vote. Unless the 
. art icles o therwise provide, proxies arc not emitled 10 vOl e in case of such 
a voting. An alien enemy cannot vote .. 1S 

Position of representatives of companies and government. Where a 
company is a member of ano ther company or where the Presiden t or the 
Governor holds shares in a compa ny, thei r duly appoin ted representative 
is deemed to be personally presen t and ca n vote on show of hands. ISecs. 
11\7(2) and 187.AJ 

Chairman 's dec/aration on show of hands conclusi\'e. A declaration by 

.'SUobson \' Premier Oil Co, . (1915) 2 Ch. 124. 
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the chairman that on a show of hands a resolution has or has not been 
ca rried and its entry in the minutes is a conclusive proof o f th e fact. (Sec. 
178) 

Bu t the chairman's declarat ion would nO! be conclusive where the 
declaration that the reso lution is passed, shows on the face of it that the 
statu tory maj ority had not voted in favour if it." 

Rough and ready method. A vote by show of hands is on ly a rough and 
ready method of ascerta ining the sense of meeting. II is nOl a very 
accurate method of asccrtaining the wishes o f the majority ho lders of the 
shares o f the c;ompany because it does not pay due rega rd to the wishes 
o f a memher hold ing a large number of shares since each memher has 
one vote, irrespective of the number of sha res held by him. Moreover, 
vo tes of those members who are absent from the meeting but have 
appointed proxies to vote for them arc also nOt counted under this 
method . 

(2) Voting hy poll. This method is different from the show of hands 
method for two reasons. First, each member is entit led tu cas t a number 
of votes according to the number of shares held by him. Secondly, votes 
of those numbers who arc absen t from the meet ing bu t have appo in ted 
proxies to vote for them can also be exercised. 

Demand for poll. Before or on the declaration '.)f the resu lt of the 
voting on any reso lut ion on a show of hands,a poll may be taken by the 
chairman o f the meeting of his own motion and it mus t be taken on a 
demand made in that behal f by the persons speci fied below: 

(i) in th e case o f a public company having a share ca pi tal, by any 
memoer or members present in person or by proxy, holdi ng at leas t one· 
tenth of the to tal voting power in respect of the resol ution or having 
shares on which an aggrega te sum of not less than rupees fifty thousands 
has been paid.up; 

(ii) in the case o f a private company, by one member having the rigllt 
10 vote on the resolut ion and present in person or by proxy if not more 
than seven such members are personally present, and by two such 
members present in person or by proxy if more them seven such members 
arc personally present; 

(iii) in the case of any o ther company, by any member or members 
present in person or by proxy and having not less than one·tenth of the 
total voting power in respect of the resolut ion. 

The demand for a poll may be withdrawn at any time by the person or 
persons who made the demand. (Sec. 179) 

).9Dlwkeshwan' Cotton Mills Ltd., l ' Neel Kamal Chaknrbllrti (1938) I.L.R. 
Cal. 9. 
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In this connection it is important to note that the chai rman shall put 
each resolution to the poll separately if poll in demanded on more than 
one resolulion, -lO 

Tim e of Inking poll. A poll demanded on a ques tion o f adjournment or 
the appointment o f a chairman must be taken fort hwith. In any other 
case, the poll must be taken within forty-eight hours o f the demand for 
one. (Sec. 180) 

Resrrictions 011 exercise of voting n'ghts, If th e articles so provide, 
members holding shares on which calls arc in arrea r or in rega rd to which 
the company has r ight of lien, may not be allowed to vote in a poll (Sec. 
181). Apart from the res trictions imposed by Section 181, a public 
co mpany or a private company which is a subsidiary of a public company 
must not impose any other res trictions on the vo ling rights of a member. 
(Sec. 182) 

Where the articles provided that no mcmber shall be enti tled to vo te 
nor be reckoned in the quorum when his name had not been on the 
register o f the company for a period specified in the articles, these were 
held to be invalid.'! 

However, a member is free to split his vo tes for and against the same 
reso lution. (Sec. 183) 

Appoilllmelll o!scn\lineers. The ch airman of the company shall appoint 
two scrutineers to scrut inise the votes given on the poll and to report 
thereon to him. One of such scrutineers shall always he a member (not 
being an o ffi cer or employee of the company) presell t at the meeting 
provided such a member is available and willing to be appointed. (Sec. 
184) 

T he chai rman o f the meeting shall have the power to regulate the 
manner in which a poll shall be ta ken . The resu l t o f the poll shall be 
deemed to be a decision o f the meeting on the resolutions on which the 
poll lVas taken . (Sec. 185) 

RESOLUTIONS 

lnc method of transacting business at any meet ing is to be submit tn 

those present for their considered decision, definite proposals or 
porpositions pertaini ng to the part icular matters of busin ess in h:.t nLl . 
Each proport ion is discussed and debated and finall y put to vo te, wllere-

·lijflloir Open l ien/it Furnoce Co. Lttl .. \·I?eigorr ( 1913) 108 LT 6(15. 
J1AIlOm (1 I_aksltmi v lIimiIlSf{/ t! Investment ond Finoncial Tm .H LuI. A. I.R. 

( 195 1) M ad 927; VislnwUl than \. Tiffins l3ory/es Asbestos and Painls U (/. . AI.I{ . 
(1953) M ad. 520. 
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upon. if it is carried by the requisite majori ty, it becomes the resolution 
o f the meeting on that panicular mauer. Thus. a resolution may be 
defined as the forma l expression of decision of a meeting on any proposa l 
befo re i t and provided it conforms with law, is binding on all memhers. 

Kinds of Resolutions 
The Companies Act r~cognises three types o f resolutions: (i) ordinary 

reso lution; (ii) special resolution: and (iii) reso lution requiring special 
not ice. 

1. Ordinary reso lut ion. An ord inary reso lution is one which requires 
a simple majority, that is, the \ 'otes in favou r should exceed the votes 
aga inst the resolut ion. Section 189(1) states tp at a resolution shall be an 
ordin3ry resolution when the votes at a general meeting cast by members 
in its favour arc more than the \ "O l eS cas t aga inst it. The votes may be cast 
on a show of hands or on a poll in general meeting of which due notice 
as req uired by the Act has been given. Those remaining neu tral will not 
be coun ted either way. All mauers which are not requi red by the 
Companies Act o r the company's anicles to be done by a special reso lu
tion, arc done by means of an ordinary resolution. 

llusiness transacted by ordin ary resolutions. The following business 
may be transacted by an ordinary reso lution: 

(a) Issue of shares at a discount. (Sec. 79) 
(b) Adoption of sta tu tory report. (Sec. 165) 
(c) Adoption of annua l accounts. (Sec. 210) 
(d) Appointment o f audi tors and fixing their remunerat ion. (Sec. 224) 

H owever, where 25 per cen t or more of the the subscribed ca pital of a 
company is held jO intly or singly by a public financial institution , a 
Government company, a nationalised bank or an insurance company 
ca rrying on general insurance business, the appointment of an auditor 
shall be by a special reso lution of the annual general meeting. (Sec. 
224A) 

(e ) Appointment of directors at the annual general meet ing unless the 
anicles contain contrary provisions. (Sec. 255) 

If) Variation in the number of directors of the company within the 
limits fixed by the anicles. (Sec. 258) 

(g) Decla ration of dividends. 
(Iz) Issue of bonus shares in acco rdance with the provisions of the 

anicles. 
(i) Authorising VOluntary winding up under specified circumstances. 

(Sec. 484) 
(j) Appointing and fixing remuneration of l iquidators in members' 

VOluntary winding up. (Sec. 490) 
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2. Special resolution. A resolution shall be a speci21 resolution when 
(a) the intention to propose it as a special resolution has been specifically 
mentioned in the nmice calling the general meeting; (b) the notice 
required under this Act for convening the general meeting has been duly 
given; and (e) the number of votes cast in favour of the resolution is three 
times the number cast against it. [Sec. 189(2)] 

Thus. a special resolution is one which is passed at a general meeting 
of a company by a majority of three-fourths of the members present and 
entitled to vote. 

The idea of a special resolution is to ensure that every important 
mauer is decided after due deliberation and with the consent of a large 
number of shareholders present at the meeting. in person or by proxy. 

llusiness transacted by special resolutions. The business of a general 
meeting must be transacted by means of a special resolution when so 
required by the Act or by the articles. The following are the wauers 
which require specia l resolution under the Act: 

(a) Alteration of the memorandum in the mauer of shifting of 
registered office from one State to another and also alteration of the 
Objects clause SUbject to confirmation of the Company Law Board. (Sec. 
17) . 

(b) Alteration of the name of the company with the approval of the 
Central Government. (Sec. 21) . 

(e) Alteration of the articles of association. (Sec. 31) 
(d) Authorising the offer of right shares to non-members. (Sec. 81) 
(e) Creation of reserve capital. (Sec. 99) 
(j) Reduction of capital. (Sec. 1(0) 
(g) Variation in the rights of holders of any class of shares. (Sec. 106) 
(h) Removal of registered office outside the local limits of the city. 

town or village in which it is situated. (Sec. 146) 
(i) Authorising payment of interest out of share capital. (Sec. 208) 
(j) Declaration of invest igat ion into the affai rs of the company. (Sec. 

237) 
(k) Authorising VOluntary winding up of the company. (Sec. 484) 
3. Resolution requiring special notice. Whete special notice of a 

resolution is required by the Act or the articles of a company. notice of 
the intention to move the resolution should be give" to the company not 
less than fourteen days before the meeting at which it is to be moved. The 
company on receipt of such special notice will give the notice of the 
resolution to the members at least seven days before the meeting in the 
same manner in which notice for a meeting is given. Where that is not 
practicable. it may be given by advertisement in a newspaper having an 
appropriate circulation or in any other mode allowed by the articles. (Sec. 
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190) 
Special notice is req uired by the Act in the following cases: 
(i) fur a reso lution for appoi ntmen t as audito r o f a person other than 

a ret iring aud i to r (Sec. 225); 
(ii) for" resolution at an annua l general meet ing providing expressly 

that a retiring auditor shall not be reappointed. (Sec. 225) 
(Iii) for a reso lution for remov'al o f a direc tor before the expiry of his 

term (Sec 28.1); 
(i\') for a reso lution for appointment of another person as a director 

in place of the director removed (Sec. 284); and 
(I") for a resolution for the appointment as director of a person other 

than retiring director. (Sec. 257) 
The articles of a company may provide additional matters in respect of 

which special notice is req uired. 

Circu lation of Members' Resolutions 
The directors usually decide the agenda of a meeting and the resolu

tions to be moved thereat. However, Section 188 empowers a speCified 
numher o f shareholders to introduce reso lutions on their own account at 
th e annual genera l meeting and to info rm other members o f the purpose 
for which the resolutions are proposed to be introduced. 

Persons entillcd 10 requisirion. Section 188 lays down that on the 
wri tten requisi tion of any members representing at least one-twentieth of 
the tota l vot ing power o f all members entitled to vote on the reso lution 
o r on a requ isition of one hundred members holding shares on which one 
lakh rupees in all have been paid-Up, the company shall be bound at the 
expense o f the requisit ionists to serve notice o f any proper resolution 
intended to be moved by the requis itionists at the annual general meeting 
on al l members entitled to receive notice of such meeting. The requisi 
tionists may also require the circulation of a statement of not more than 
one thousand words with regard to the said resolution or the business to 
be transacted at the meeting. Service shall be effected at the same time 
as the not ice of the meeting is served on members or as soon thereafter 
as practicable. Accidenta l omission to serve will not invalidate 
circulation. 

Deposir of requisilion. The requisition together with a sum reasonably 
sufficient to meet the company's expenses in giving effect to the 
requisition must be deposited at the registered office of the company: 

(i) in case of a requisition requiring notice or resolution, at least six 
weeks before the meeting; and 

(ii) in any case, at least two weeks before the meeting. 
Company nO! bOllnd 10 give e!Jecr 10 Ihe requisirion. The company shall 
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not be bound und er this secl ion to circulate any statement in the 
following cases: 

(i) i f on the appli ca tion o f th e company or any o ther aggrieved person, 
the Company Law Board is satisfied Ihat the righl is being abused to 
secu re needless publicily for defamatory maller; and 

(ii ) a ba nking com pany si1 n. 1l not be bound to circulate any sta te ment 
under this sect ion, if. in the op inion of its boa rd of directo rs, the ci rcu
lalion wi ll injure Ihe interest of Ihe company. 

Reg istration of Certain Hesolutions and Agreements 
A certified copy under the signatu res of an o fficer o f the co mpany, of 

the followi ng reso lu tions and agreements must be registered with the 
Registrar with in 3U d3)'S aft er pass ing or mak ing thereo f: 

(i) special reso lut ions; 
(ii) resolutions which havc heen agrced to by all the memhers o f a 

company, but wh ich, in the ahse nce of such an agreement , wo uld h.:lVt.! to 
be passed as special resolut ions: 

(iii) any resolution of the bO<Jrd o f directors or an agreement e'xecuted 
hy a co mp::my relating 10 the appointm ent, reappoin tment or rcne\val of 
ap point ment o f a managing director or vari ation o f the terms of :l 

managing dircc!o r; 
(iI') all reso lutions or agree ments bind ing on all memhers o f any class 

u f shareholders, a il ho ugh they have not been agreed to hy all those 
members; 

(\') reso iutions passed by a co mpany cunferr ing power und er Section 
29..1 upon i lS di rectors 10 sell or dispose of Ihe whole or any part of com
pany's undertaking, 10 borrow money beyond Ihe limi ls o f the paid -Up 
cap ital and !"rec reserve o f the compa ny, and to contribu te to charities 
beyond fi fly Ihousand ru pees or fi ve per cenl of the profits, whichever is 
greater: 

("i) any resolut ion approving the appoinlmenl o f sale sell ing agenls 
under Sect ion 294 or 294AA: 

("ii) resolution fo r VOlun tary winding up passed under Secl ion 48~ ; 

and 
( .. iii) copies of terms and cond i lions o f appointment of a so le sell ing 

agenl appointed under Sect ion 294 or Section 294AA. (Sec. 192) 

MINUT ES 

M inu tes may be defined as the officia l record of the proceedings of the 
mee ti ngs of direc tors or shJrcho lders o f a compa ny. They arc the writl en 
reco rd of the hllsiness transacted and decisions take n al the mee ti ng;.;. 
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They have sometimes been descr ibed as a record o f what took place at a 
meeting. The Object o f writing minutes is to preserve a concise and 
accurate official record o f the decisions l aken at company meetings. Once 
the minutes have been confirmed and signed by chairman, they ca n be 
produced as evidence of the proceedings in cou rt of law. 

Statutory Provisions negardillg Minutes 
Obligation 10 inninrain minutes. Every company sha ll maintain minutes 

of all proceedin gs o f general meetings and or at! rrocccdin ~s <11 meetings 
o f its board of direcLOrs or comm itt ees or the buard. Entries o f Ihe 

proceedi ngs must be made in the hOOKS Kept for that purl""" wi thin 
thirty days of every such meeting. ISec. 19.,( 1) 1 

Numbering of pages. The PJgcs of Ihe minu tes book m u~" he <.:on:-.ccu
lively numbered. [n no case sha ll the minutes of proceedings ora meeting 
he attached to any such hook hy pasting or ot herwise. ISec. IY3( IB) 1 

Signing of minlllCS. Each page of the minut es hook Sh311 be initialled 
or signed and the lasl page of th e record of proceedin gs of each Olcl.!lin,!.! 
in such books shall be dated and signed : 

(i) in the case of a board mee ting or a committee thercof, hy tile 
chairman of the meeting or next succeedin g meeting; and 

(ii ) in the case of a genera l meeting, by the cha irman of the same 
meeting within a period of thirty days or in the event of death or inability 
of the chairman, by a director duly au thorised by the board for the 
purpose. [Sec. 193(lA) J 

Fair and correct summary. The minutes of each meeting shall conta in 
a fair and correct summary of the proceed ings of the meeting. A ll 
appointments of officers made at any such meetings shall be included in 
the minutes. [Sec. 193(2), (3)1 

Contents of minutes of board meetings. In the case of a meeting of the 
board o f directors or a commi ttee of the board, the minutes shall also 
contain the names o f the directors present and the names of the directors 
dissenting from or not concurring in respect of each of the resolutions. 
I (Sec. 193(4)J 

Defamatory and irrelevant m(l((ers to be excluded. The minutcs need not 
incl ude any matter which is defamatory or irrelevant or deterimenta l to 
the interest of the company. The discretion in regard to such inclusion or 
non-inclusion of any matter in the minutes lies with th e chairman. ISee. 
193(5)J ' 

Minutes as evidence of proceedings. Minutes of meet ings kept in 
accordance with the above provisions shall be evidence of proceedings 
recorded therein. (Sec. 194) 

The accuracy of minutes ca n not be disputed unl ess they are shown to 



Company tWeeting.}" 299 

have been written fraudulently;12 or where the minutes on their face are 
wrong:13 If something is not recorded in the minutes that can be proved 
by proper evidence." 

Where the minutes of a meeting have been kept in accordance with 
above provisions, a presumption will arise that the meeting was duly 
ca l led and held. The proceedings of the meeting shall be deemed to have 
duly taken place and all appointments o f directors and liquidators made 
at the meeting shali be deemed to be valid. (Sec. 195) 

Locmion and inspection of minute books. The minutes of the sharc~ 
hu lders' meetings arc required to be kept at the registered office of the 
company and must 'be open to inspection by members wi thout charge for 
at least two hours every day. A member is entitled to be furn ished within 
SC\ 'cn days after he has made a request in that bch31f (0 the company, 
with copies of minutes on payment of rupee one for every one hundred 
\\."ortIs or fractional part thereo f. Any denia l of this right of members is 
punishable wi th a fine which may extend to five hundred rupees in 
respect of each such offence. Further, the Company Law Board mav 
t:ompe l an immed iatc inspection o f the minutes book or direct that the 
copy required shall forthwith be sent to the person requi ring i t. (Sec. 196) 

Puh/icmioll of reports. No report of the proceedings 3t a general 
meeting shall be circulated or advertised a t the expense o f the company 
unless all ma{Icrs required to be included in the minutes arc i ncluded 
therein. (Sec. 197) 

QUESTIONS 

I. What is a statu tOry meeting? What arc the consequences of nOt holding a 
St~tu tury I1lC"cung.? [Delhi. /). COnt. (lions.), 19801 

2. Whm IS a sWlUlOry mccting of a company? Is it nCCe5S..1 ry for all kinds of 
companies to hold a statu tory meetings? 

[Compony Secretary (Inler), April 1976J 
3. What is a stmulOry meeting? \Vhat is the procedure provided by law for 

holding it? What particulars must a swtutory reron contain? What remedy hJS a 
shareholder if the meeting is not held or thc rcport not filed? 

ktgm. A{Com. (I/ons.), 19761 
4. Whm are the kgal provisions for holding the annual general meeling of a 

company? What business is transacted at the meeting? 
IDefhi, IJ.Com. (Hons.), 19721 

5. What is annual gcneral meeting? State the legal provisions regarding c.1lling 

"Km ,. M Ol/mm (John) ltd. , (19~O) Ch. 657. 
~~Ue Cornia/ (New) Mines Ltd .. ( 1902) 2 Ch. 498. 
" ~Re Fir!! Prno/ Doors (ttJI6) 2 Ch. lOon. 
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of such a mceting. [Delhi. IJ. Com. (Hons.), 19901 
6. What is an cxt ra-ordinary general meeting? When and how it can be called? 

[CA. (Final), May 19781 
7. (a) Who can call an cxtra-ordinary general meeting? 
(b) What is an ordin<lry resolution? Give some instances which require ordinary 

resolution? [Delh i, B.Com. (Hons.), 19731 
8, (a) What IS a special resolu tion? For what pu rposes are such resolutions 

necessary? 
(b) What is an eXlril-ordinary meeting and how C~ln it be convcnccd? 

[Meenll, M. Com. 1975/ 
9. Explain the different types of resolutions which may be passed in the general 

meeting of the shareholders. Under what circumstances do special resolutions 
becomes ncccssary? [Delhi, B. Com. (Hons.), 19801 

10. (n) What arc the requisi tes of a valid general meeting? 
(b) How Cc;1n general meetings be called at 'shorter nOlice'? 
(c) What is your interprctation of 'nOl Icss them 21 days' used in Scction 171 of 

the Act. [Compally Secretar), (Inler), October 19741 
II. Slate the law relating to the contents of the nOlice and the persons on whom 

it must be ~rved. v..'hal is the position of a nOlice advertised in a nc'wspapcr in the 
neighbourhcx:>d of the registered office of the compcmy? 

[Company Sectelary (Finol), April 1970[ 
12 What is a notice of a meeting? OUlline the rulcs govcrning the issue of nOlice 

for a company's general mecting. Under what circumslances can the length of 
nOlice of a genera l meeting be reduced? 

[Compall)' Secretary (Inler), April 19731 
13. (0) What do you mean by quorum? Why quorum is nccessary? Explain. 
(b) What is the quorum required for (i) a public company meeting, (ii) a private 

company meeting, (iii) an adjourned meeting, (iv) a board meeting with sever) 
dircctors on thc board. [Company Secretary (Inter), ltme 197~l 

14. What is a quorum and how it is delCrmined at general mecling o~ a 
company? Arc there any circumsta nces when One person may conslilUte. ·a 
mct:ling? [company Secrerary (Inter), April 197~J 

15. Write a notc on the quorum at a company meeting. 
[Meentl. M. Com. 1975[ 

16. Write a shun note on 'demand for poll'. 
[Company Secretary (Final) April 1973J 

17. How does 'vot ing by show of hands differ from voting on a poll'? When and 
by whom can a demand for poll be made? Has a prO>.:y the same righl in relation t 

10 a meeling attended hy him as the member by whom he is appointed ? 
18. (0) Can a member usc his votes differently? 
(b) How docs a company which is a member of <lI1other company exercise its 

vote at a meeting of the lalter? [Company Secretary (Inter), April 19731 
19. Define a proxy. Discuss the provisions relat ing to proxies. 
20 What are the StatU IOry provisions relating to 'Minutes'? 

[Compan), SecretOlY (1IIter), April 1972J 
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PRACTl CA L PROBLEMS 

1. Which of the following companies must hold a sta(UfOry meetings? 
(a) A private comp:my. 
(b) A public company limited by shares. 
(c) A guarantee company not having a share capital. 
(d) An unlimitcd company. 
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2. t-\ public company limited by shares convenes a St3tufOry meeting of the 
members of the company, but the notice convening the mccting docs not name it 
as the statutory meeting. \Vould it amount to compliance with the provisions of the 
Act relat ing to the holding of sta tu tory meeting? 

J . An annual general meeting called on 30th December 1934, was adjourned fO 
3 1s1 M arch 1935, and was held on that dale. The ne,'.;! meeting was held in February 
1936. Can the company be held l i~ble for nm holding any meeting in 1935? 

4. An annual general meeting is called on a fLxcd day. After the sending of the 
nut ice of the meeting, the Government nClifies that date as a public hOliday. Can 
the meeting proceed as scheduled·! 

[Company Secreraty (Final), June 1978 ] 
s. The board of directors of a company do not expect that the final audited 

accounts of the comp~l1y would be ready to be circulated amongst the company's 
members in time but i f they cIa 1101 convene the annLl;J1 general meeting in due 
time, the reti ring directors would be deemed to have reti red on the date on which 
the annual ,genera! meeting ought to have been held, \Vhm advice \vould you givc 
in such a situation"! [CA. (Finnl ), Nm'ember 19691 

6. Can an adjourned annual general meeting (which has bec n adjourned for 
want o f quorum) be :.eld on a public holiday? 

{Company Secretary (Inter), Jllne 1978 ] 
7. A company is registered in Bombay and it wishes [0 hold its fifth annual 

genera l mceting in Delhi , Can the company hold the meeting In Delhi? 
8. Defaul t has been made in holdi ng the annual general meeting of a company, 

more than 18 months hming elapsed since the date of the last such meeting. What 
can be done in the circu mstances by any membe r who wishcs that the meeting 
,hould be held' ICA., NOI'em ber 1967] 

9. A company failed 10 send notice of annual general meeting to 20 shareholders 
of the comp;Jny which has 500 shareholdcrs. Docs it invalidate the business 
transacted at the meeting? [Company Secretary (Inter) , June 1977] 

10. A meeting \',,'as properly convened and was SUbseq uently adjourned by the 
chairman, No fresh notice is given for the adjourned meet ing which is held 
subsequently. State whether the adjourned meeting is valid. 

I/.CWA., lime 1978J 
11. In <I general mecllng of shareholders a special resolution was put to vote, 90 

voted in favour, 20 voted ag,unst and 40 abstained. lias thc resolution been validly 
passed'! IDelhi, lJ Com. (Hons.), 1973J 

12. What type of resolution is required to transact the following business: 

( I ) Consolidation of shares; 
(2) Appoin tmcn! of retiring audi tors of a publ ic comp':1I1Y in w~ich 30% of the 
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subscribed capital of the company is held hy puhlic fin3ncl31 Institutions; 
(3) Adopt ion of statu tory repon; 
(4) Ap(X)intmcnl of the additional director as regular dIrector; 
(5) Changing registe red orricc of the company from one State to anOlher? 

ICompany Secretary (Inter), December 1977] 
13. Indic.:1 lc the Iype of mceting--l3oard, Shareholders, MiscelJaneous--at which 

the [ollov.;ng items of business can be lrans..::tclcd: (i) to re-clcc! a director (it') to 
aller the nnietcs of association; (iii ) to adopt statut ory report; (iv) to recommended 
dividends; (v) to appoin t a new truSlee for debentu re-holders; (i \') io reduce the 
rate of dividend on preference shares. 

[Company Seerelary (Inter), Jllne 19781 
J 4. X the Chairman, at an annual general meeting, decla res a motion carried 

after a show of hands and says "5 in favour, 25 against it bu t 60 voting by proxy." 
Is he right in his jUdgemen t? [I. e. WA., December 1975] 

15. X Co. Pvl. Limited, under its articles, requires every resolution 10 be passed 
by a majority of 75 per cen t of the members present in order that it may be 

effective. A newly formed comp,my, \'iz. Y Co. lid., acq uires 30 per cen t of the 
shMes of X Co. Private lid. Discuss the effeci o f such acquisi tion and consider 
panicu[ar~' whether the clause of the anicles of X Co. PVI. Ud., referred to here 
requires modification. IDelhi, M. Com., 1975J 

16. A comJX10Y held its Board meeting on 1st January 1977 and the next Board 
meeting 00 2nd April 1977. The auditors arc of the view that the company has 
violated Seclion 285 of the Companies Act, 1956. What is your opinion? 

[Company Secrcwry (Final) December 1979] 
17. Will a person representing one com pany .under Section 187 of the 

Companies Act , 1956 in addition 10 representing himself as a member of general 
meet ing of a company be counted as two persons for purposes of quorum? 

[Company Secrewry (Infer), fllne 1978] 
18. Forty ou t o f 100 members of a company submitted a requisition for holding 

of ,10 extra-ordinary general meeting in ordcr to remove the managing director 
from office. On the failu re of the company 10 ca1J the meeting, the rcquisitionists 
themselves ca1Jed the meeting at the registered office of the company. On the 
appointed day, they could not hold the meeting m the registered of[ice , as it was 
kept under lock and key by the managing director himself. The members held the 
meeting elsC'\vhere and adopted a reSOlut ion removing the managing director from 
office. Is the resolution valid? [I.e. WA., December 1976J 

19. The lloord of Direct ors of X Lid. met only three times in the previous rear. 
A fourth meeting was adjourned t\l,~ce for lack of quorum. Discuss whether 
proviSions of the Companies Act have been cont ravened? 

11.e. W.A .. December 1976J 
10. The Governor of a Slate is a member of a company and has appointed X 

as his representati ve for the purpose of attending meeting of a company. Both the 
Gover,nor and his representative are unable to allend the forthcoming general 
meeting though t~cy are anxious to do so. Can anything be done in these 
circumstanceS".' [I .e. WA. , June 19761 
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21. A prox)' was appointed by a member on an instrument duly executed. Will 
[he vote cast by the proxy be valid in the following cases, vix, (i) When the member 
himself attended and cast his vote at the meeting without revoking the authority of 
the prm.-y; and (ii) When the member died in the meantime? 

(Company Secretary (Inter), June 1977] 
22. A prox)' duly executed by one of the joint shareholders was lodged 48 hours 

before the commencement of an adjourned genera l meeting of a public limited 
company. Is the pro,,), so lodged va lid? 

(Company Secretary (Imer), December 1977] 
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BORROWINGS POWERS AND 
DEBENTURES 

BORROWING POWERS 

THE Companies Act docs not co ntain any provision empowering 
co mpanies registered under it to borrow. But trading companies have 
implied powers to borrow, even withou t any specific powcr to do so in 
their memorandum or anicles, because borrowing can be rega rd ed as 
properly incidental to the conducting of their business. Not only this, it 
also has an implied power to gi\'e security on its propcrty for th e loans 
raised.' Non-trad ing compan ies have no implied powers to borrow. In . \ . 
such compames, the memorandum must state specdically whether or not 
the company shall be entit led to harrow. If such a company by its 
cons titution has no express or implied power to borrow, its memorandum 
must be altered to give such power before the company ca n do so. 

A private company can exercise its borrowing powers imm ediately 
afler ob tain ing the certificate of incorporation. But a public company e<l n 
exercise its borrowing powers only aCler obtaining the ce rt i ficate of 
commencemen t of business. [Sec. 149(1)1 

. However, the provisions do not prevent a simultaneo us offer ror subs
'1:ription or allotment of any shares and debentures in the case of puhlic 
compan ies. [Sec. 149(5)1 

Where the company has express o r implied powers to harrow, its 
direc(ors may borrow <tny amount from time to time subject \0 the 
restrictions imposed by its memorandum or articles. Section 292( 1) 
provides tha t the directors must exercise the power to issue debentures 
only by means of resolutions passed at meetings of the board. But Section 
293(d) provides that directors of a public company or of a private 
company which is a subsid iary of a public company shall no t borrow 
money exceeding the aggregate of the paid -Up capital of the company and 

IGeneral Auction £Slate Co. v. Smith (1861 ) 3 Ch. 432; 81),011 \'. Melropolirall 
Etc. Co. (1858) 3 De G & 1. 123. 
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its free reserves, except with the consent of the company in ge'neral 
meeting. This limit will not include temporary loans obtained from the 
company's bankers in the ordinary course of business. '\ 

Dircctors must exercise the power to borrow in the name of the 
company. Where a loan has not been taken in the name of the company, 
it will not be liable even though it may have been benefited.' 

ULTRA VlRES IlORROWING 

( I ) llorrowing ultra vires the company, Where a company borrows 
without or in excess of the power conferred on it by the memorandum, 
the harrowing is ultra vires the company. 

(2) Borrowing ultra vires the directors. Any borrowing which is intra 
l'ires the company but beyond the authority of the directors is ultra vires 
the directors. 

Consequences of Uorrowing Ultra Vires the Comp~my 
( I) No de"t. Any act which is ultra I'ires the company is void and, as 

such, any borrowings which are ul[m vires the company are also void. The 
lender ca nnot sue the company for the return of the loan. The securities 
given for such ultra vires borrowi ng are also void and inoperative. It was 
held in the Re Nmiol1al Pern/onelll Building Society' that borrowing ultra 
l'ires the company is void and the lender cannot sue to recover its loan. 
Even subsequent power to borrow and subsequent issue of securities will 
not make ultra I'ires loans binding on the company.4 This is so even where 
th e company's memorandum empowers it to borrow, if the loan, to . the 
lender's knowledge, is to be used for an ul[ra vires activity. But the lender 
would not be prejudiced simply beca use the company has used the 
borrowed money for ul[ra l'ires activity if the borrowing is within the 
powers of the company and the lender has no knowledge of intended 
misuse. ' Thus, for example, where the managing director of a company 
borrowed large sums of money under the authority given to him and 
misappropriated the amount the company was nevertheless held liable" 

(2) Injunction. The lender can res train the company from spending 
the money by an injunction. But he must ob tain the injunction against 
the company before it spends the money. 

~Sllmj Bnhu ~'. Jail!y anti Co. A I.R. 19461\11. 372. 
' ( 1869) 5. Ch. 309. 
'fie t.x P. Wntson ( 1888) 210.0. 30 1; Sinclair v. Bro/lglunan (1914) AC. 398. 
'Dived Payne & Co. (1904) 2 Ch. 608. 
5aV.KR. 5. T Firm v. Originnl In vestment TnLSt Ltd. AI.R. 1944 Mad. 532. 
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(3) PcrsClnal liahility of directors for breach of warrant)' of authority. 
T he lender ca n sue the directors to whom the money has bccn lent on 
behalf o f the company for breach of warranty of authority' 

(4) Subrogation. If the ulrra rires borrowings have been used to payoff 
lawful debt of the company, then the second cred itor (lender) steps into 
Ihe , hoes o f the credilor paid off, and to that extent will have the right 
to recover its loan from the company.7 But he cannot cla im any right (0 

securities held by the original credilOf. 8 However. he is entitled to rctain 
the security. if any; given by the company for such part o f Ihe money lenl 
by him as has been used for paying off the lawful debts of the company' 

(5) Identiliwtion alld tracing. If the money lent to the company can be 
traced in the hands o f Ihe company in original form or even if it has been 
employed for the purchase of property which is ca pable of ident ifica tion, 
the company may be ordcred to return the money or property purchased 
In the lender. If the money or property cannot be traced in specie, it 
becomes a difficult problem. In Sinclair v. Broughman " a building society 
started a banking business which was IIltra vires the society. T he fund of 
the persons who had deposited money as depositors was mixed up with 
the shareholders' fund. The assets o f the company were not enough to 
pay both in full. It was held Ihat surplus assets after payment of valid 
debts must be distributed pari passu among the depositors and 
shareholders in proportion to the amounts paid for or subscribed by 
them. 

Consequences of Borrowing Ultra Vires the Directors 
Borrowings which are ultra I'ires the directors (beyond Ihe authority of 

directors) but intra vires the company, arc irregular and securit ies given 
by the directors are inoperative. However, the company may elect to 
ratify the directors' act and in this case the loan shall be binding on the 
company." Similarly, the lender can also make the company liable for 
such bo rrowings ultra I'ires the directors if he can establish that (a) he had 
lent money in good faith; and (b) he had no knowledge of the faci that 
there was internal irregularity, that is, that the directors were exceeding 
their authority. In such a case the company would be estopped from 
alleging the invalidity under the rule in Royal British Bank v. Turquand." 

'Weeks I '. Proper! (1873) L.R. 8 c.P. 427. 
'Nelllil Building Society I '. 1"'lCe (1889) 43 Ch. D. 158. 
'Re Wrerham Rly. Co. (1889) I Ch. 440. 
9Blnckblun Building Society \'. Cunliffe Brooks & Co. 22 Ch. D. 61 
101914 AC. 398. . 
1I1n.'ine \'. Union Bank of Australia ( 1877) 2 App. Cas. 366. 
"(1856) 6E. & O. 327. 
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MORTGAGES AND CHAR GES 

I}ower to Give Security 
Where a company has power 10 horrow, it also has the power to give 

security for the loan by mort gage or charge of all or any of its property, 
movable or immovable, present or futureY T his means th at the power to 
give security is incidental to the power to borrow. 

A company ca nno t borrow monel' on the security of reserve ca pital , as 
the latter cannot be ca lled excep t at the time of winding up of the 
company.14 

Similarly, a company ca nnot borrow on the security of books o f 
account as such books are required 10 be kept at the registered offi ce o f 
the company and must be open for inspection. 

Aga in , no charge can be created over the liabili ty o f the members o f 
a guaran tee company. This is so because the guarantee amo unl ca nnOl be 
ca lled excep t in the case of winding up the affa irs of the company. I' 

If the articles or memorandu m of a company permit it or if the powers 
given arc wide enough to includ e a charge on unca lled cap ita l, the 
company may create a charge on it. Where the memorandum empowered 
1 company to borrow on any security of the company, it was held that the 
cvrnpany cou ld create a charge on ils uncalled capi tal. l6 \Vherc it was 
mentioned that the company could harrow on the secu rity o f any 
property of the company, it was held that it cou ld not create a charge on 
its unca lled cap ital as this hecomes property only when it is ca lled up and 
not before. It is on ly a property potentia llyI7 Even where the company 
had the power to crea te a charge on "present and future property," it was 
held not 10 be sufficient authority 10 create a charge on unca lled capitaL I' 

Where the power to create a charge is no t given either by the 
memorandum or articles o f the company, it may be taken by a special 
rcso lulion. 19 

The power of a company to forfeit shares docs not expire by crea ti ng 
a charge on its uncalled capitaL" 

1.'lIe Patent File Co. (1870) L.R. 6 eh. App. 83. 
HBarllell ". Mayfair Property Co. ( 1898) 2 e h. 28. 
I'lie P),le Works Ltd. (1890) 44 e h. D. 534. 
lI'NewfOn t', Debenture !-Iolders of Anglo AIIS/ralian Erc. Co. (1895) AC. 244. 
17/r\'ine t'. Union Bank of Alls/mlia (1877) 2 A.c. 366. 
ISUe Sirearlwm ES({1le Co. ( 1897) 1 Ch. 15: Re RltSsio!1 Sprmls Patent Lrrl., 

(1898) 2 eh. 149. 
19NeK'/on ~'. Debentllres !-folders of Anglo AIIS/mlian Erc. Co. ( 1895) AC. 244. 
"'lie Agency Land and Finan ce Co. (1903) 20 T.L.R. 41. 
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fixed and f loating Ch"~es 
Debentures are genera lly secured by a charge on the property of the 

company. They may be secured: (a) by a f"xed or specific cha rge. or (b) 
by a noating charge. 

fixed charge. A charge is said to be a fixed charge when it covers 
ascertained and specific property such as land, buildings or heavy machi· 
nery. Where any particular property of the company is specifically char· 
ged in favour of debenture holders, the company cannot dispose of the 
propen y, free uf charge, wi thout the consent of the holders of the charge. 

floating cha~e. A noating charge is a charge which is ambulatory, 
that is, noating with the property i t is intended to cover. It does not 
attach to any specific property. In a noating charge, the property can be 
dealt with by the company without consu lting the holders of the charge. 
The company is left free to dea l wit h the property so charged as if no 
charge has been created. Normally, it covers all the assets o f the com· 
pany, including the assets which are sUbject to a fixed charge. H owever, 
it can be res tricted to a class of property. Debentures are generally 
secured by a noating charge on the assets of the company. 

In fIlingworch v. liouldworth," Lord Macnaghten observed: " A specific 
charge, I thin k, is one that wi thout mOT.e, fastens on ascertained and 
specific property or property capable of being ascertained and defined; a 
noating cha rge, on the other hand, is ambulatory' and shifting in its 
nature, hoverin g over and so to speak floa ting wi th the property it is 
intended to affect unti l some event occurs or some act is done which 
ca uses it to se llie and fasten on the subject o f the charge within its rcach 
and grasp." 

In Government Stock Co. v. Manila RIy., 2! the same learned judge 
observed: "A noat ing security in an equitable charge on the asse ts for the 
time being of a goi ng concern. It allaches to the sUbject charged in the 
varying cond itions in which it happens to be from time to time. It is o f 
the essence of such a charge that it remains dormant until the under· 
taking charged ceases to be a go ing concern or unt il th e person in whose 
favou r the charge is crea ted, intervenes. His righ t to intervene may of 
co urse be suspend ed by agreemen ts. But if there is no agreement of 
suspension, he may exercise his right whenever he pleases after defaull. " 

Characteristics of noating <.: ha["(~e. Justice R omer in Re Yorkshire 
Woo/com bers Associmion LId.,:" pointed out three characteristics of a 
flooting charge: 

21(190-1) A.c. 355 . 
"(1897) A.c. 81. 
1.3(1903) 2 eh. 284. 
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(i) it should he a charge upon a class of asse ts ha th present and futu re; 
(ii) th e dass o f assets charged must be one whi ch in th e ordinary 

course o f the company's husiness would he ch:mging from time to time; 
and 

(iii) it should be contem plated by the cha rge that until some step is 
ta ken hy the mo rt gagee, the company shall have the right to use the 
(lssets comprised in the charge in the ordin ary course o f its busi ness. 

In order to determ ine wheth er a charge is a noa tin g one or no t, one 
must look to the wo rds used in the document crea ting th e charge. 

\\' here a company had issued debentures and charged its " undertaking 
:Ind all sums o f money arising th ereform." it was held to be a good 
110a t ing charge as th e term "undertaking" mea nt all the property, present 
and ru ture. ~J 

\Vhere a company borrowed money on the security o f "all i ts assets, 
includin g machinery etc., now lying or that may be brought herea fter 
lIn til repayment," i t was held to be a noa ti ng charge as (a) it covered all 
asse ts bo th present and ruture: and (/l) the company wa s left rree to use 
them in the course o f its business.2s 

In Balik of Baroda \'. H. B. Shil'dasall i, " the company borrowed money 
against a ll its present or future liquid assets but the lender imposed a 
condition that th e company wo uld not pl cdge or olhef\vise charge the 
pled ged goods which werc kep t in a godown, keys o f which had been 
de li,·ercd to the lender ( the Ba nk). It was held that the i·nstru ment did 
not create a !loa tin g chclfgc. It was a mortgage o f specified assc ts. 

Similarlv in J. D . .fones & Co. Lid. , .. Ranjit Roy, " it was held no t to be 
a !loating charge as pussess ion \\'3 S gra nted to and rema ined with th e 
lender. 

Su hscqucnt IlHwtgages or charges. A company is free (0 dea l \"i th 
pro perty which is subject to CI noa ting charge. It ca n even create a specific 
mort gage of the propcrly al ready suhject to a noa ring Charge wit hou t the 
consent o f the holders or the charge, and the registered mort gage sh:l ll 
have pr iority over the charge.u The company may, however, be 
prohib i ted from crea ti ng SUbsequent specific mort gages and in such a 
ca,"'c a credi to r whu takes a subsequent spec ific mortgage with the notice 
o f th e pro hihit ion shall not have priority over the noa tin g charge. '" 

But a company ca nno t crea te a fi xed cha rge i n priority to the Iloati ng 

~1 !?el )anama, New Zen/ond Err. , Co. (1870) L. R. 5 e h. 318. 
>Uf.! Indus I-ilm Corporation L {(I .. A. U t 1939 Sind 100. 
"·A I. R. 1926 130mb. 427. 
27 A U t 1927 ell. 6R2. 
~~T"earley v. SifJ.:slOne Co. ( lgS5) 29 eh. D . 715. 
:" IViison \'. Kellond (1 90 1) 2 Ch. 306, 
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t: hargc after it has csvstalliscd. 
Befo re crystalli:o;ation of the l1 o~lting charge a co mpany may even sc ll 

the whole o f th e undertaking if that is one of the Obj ec ts specified in th e 
mcmuranLlum . ·~ ' 

Invalidit.v of n ua till ~ cha q!c. \ Vhc fC a compa ny is be ing wound up, a 
Iloating charge un thl! undertaking or prope rty of the company created 
within twelve months immediately preceding the co mmencement o f lhe 
w inding up shall be inva l id un less (n) the compa ny, immediately after the 
crcl.llion of th e t:hargc. was so lven t; or (b) the co mpany received cash 
actually at the tim e o f o r after the creat ion o f the charge in co nsideration 
thereof. The charge sha ll he va lid to the extent of the amount of any cash 
paid to the compa nv at the ti me of or after the creation of the cha rge 
toge ther with interes t on that amount at the rate of five per cent per 
annum or such o ther ra te as may be notified by the Central Government. 
(Sec. 53~ ) 

Crys tallisat ion of a fl oa ting charge. A noating l:harge leaves the 
company free to deal with property charged in a way it thinks best until 
the charge is crys tallised. This happens, (n) on liquidation of the 
company; (b) when the co mpany ceases to ca rry on business; (c) when the 
debenture ho lders intervene to enfo rce the security in case of default by 
the company to pay interest or principa l or; (d) when a receiver is 
appointed. 

In this connectio n Lo rd M acnaghtcn observed: " It is of tlte essence of 
a Iloa ling charge th at it remains do rmant unLiIl the undertaking charged 
ccases to he a going concern or unt il the person in whose favour the 
charge is t:rco lcd , in tervenes. As long as he docs nOI intervene, the 
husiness will be carr ied on, no t as of right, but by th e sufferance of the 
dehentu re ho lders and at their mercy.")1 

Sect ion 123 provides that where deben ture ho lders take steps to 
enforce their security. the preferential payments, in the .~cvcnt of th e 
company being wuund Li p under Section 530 o f the Act , gel 'priority ove r 
the clai ms of debenture ho lders with a Iloal ing security. 

R c~ i s tration of Charges 
Section 125 provides that Ihe following charges must be registered 

with the Registrar: 
(i) a ch~lrg!..! on uncalkd share capita l o f the co mpany; 
(ii) a Charge for the purpose of secur ing any iss ue o f debcn(urc~ 
(iii) a charg\.! on ~IJl y imlllu\"abic propert y. whercver si tuatcd or any 

inter~~t therein: 

:'-'I?e lJorm: Co. ( I t>() I) I Ch. 32(} 
liG ol"emmem Srock ((). \ .. M anila W.I". ( 1897) AC. 8 1. 
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(iv ) a charge on any book debts o f the company; 
(,.) a charge no t being a pledge, on any movable p"'perty of Ihe 

company; 
(vi) a noaling charge on the undertaking or any property o f Ihe 

company including slOck in Irade; 
(" ii) a charge on ca lls made but nOI paid ; 
(" iii) a charge on a ship or any share in a ship; and 
(ir) a cha rge on goodwill. on a patcnt o r a licence under a pat ent, o n 

a trade mark, or on a copyright or licence under a copyrighl. 
The prescri bed particulars of Ihe charge logelher wilh Ihe inslrument 

hv which Ihe charge is erealed or a certified copy thereof verified in Ihe 
prescribed manner, arc filed with the Registrar for n.:gisLralion within 
Ihirty days of Ihe crea l ion of Ihe charge. The Registrar may allow anolher 
Ihirty days following the expiry of Ihe sa id period o f Ihirty days i f Ihe 
com pany sa tisfies the Registrar thaI it had sufficient ca use for nOI filing 
Ihe particulars and inslrumenl of Ihe charge within Ihal period. The 
company has 10 pay an addilional fee as may be req uired by Ihe Registrar 
hut it shall not exceed {cn limes the amoun t of fcc specified in SchC<..lulc 
X. (Sec. 125) 

Where any charge on any property of a compa ny requi red 10 he 
registered under the above provisions has bccn so registered, any person 
acquiring such property sha ll he deemed to have acquired Ihe same wi l h 
the notice of the charge. Such notice is from the dale of registration of 
Ihe charge wilh Ihe Regislrar. (Sec. 126) 

Effects on Non-Registration or a Charge 
If any charge is to be rcgislCred undcr the provisions of the Act, fai lurc 

to registcr such a charge will have Ihe following co nscqucliCCS: 
(i) Ihe charge shall be vo id aga insl Ihe liquidator and any credilor of 

Ihe company ISec. 125 ( l )l; 
(ii) Ihe deDI in respecI o f which Ihe charge was crealed rema ins va lid 

as an unsecured debt and the charge-ho lder becomes an unsccu red 
cred ilor I Sec. 125 (2)1; 

(iii) money secured by Ihe charge hecomes immedialely payab le ISec. 
125 (3)1; and 

(i'') Ihe company and every officer of Ihe com pany who is in default 
shall he pun ishable wilh a fine which may eXlend 10 Rs SOO for every day 
during which Ihe default conlinues. ISec. 142( 1)1 

Regi stration of Charges on Prol>erties Acquired SlJhject t(J Charge 
Where a company acquires any property which is suhjecI 10 a 

subsisling charge, Ihe company must fi le Ihe particulars o f Ihe charge and 
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a copy of the instrument creating the charge with the Registrar for 
registration within thirty days of the date on which the acquisition is 
completed. 

It default is made in complying with the above provision, the company 
and every officer of the company who is in default, shall be punishable 
with a fine which may extend to five hundred rupees. (Sec. 127) 

Register of Charges to be kept by Registrar 
The Registrar shall cause to be kept a register, in respect of each 

company, containing the particulars of all the charges requiring regis
tration. Section 130, as amended by the Companies (Amendment) Act, 
1988 dispenses with the existing procedure of entering by hand the 
particulars of charges in the register kept by the Registrar. Henceforth, 
every company shall forward to the Registrar for being entered in the 
register the particulars of all charges requiring registration in Form No. 
13 with a fee of rupees ten. The particulars of charges shall re late to: 

I. In case of a charge to the benefit of which the holders of a series of 
debentures are entitled: 

(i) the total amount secured by the whole series; 
(ii) the date of resolution authorising the issue of series; 
(iii) a general description of the property; 
(iv) the names of the trustees, if any, for the debenture holders; and 
(v) particulars of any discount, commission or allowance paid for 

subscribing or procuring SUbscription for any debentures of the company. 
(Sees. 128 and 129) 

2. In the case of any other charge: 
(i) if the charge is created by the company, the date of its creat ion; and 

if the charge was existing on property acquired by the company, the date 
of the acquisition of the property; 

(ii) the amount secured by the charge; 
(iii) short particulars of the property charged; and 
(iv) the persons entitled to the charge. 
The pages of the regis ter shall be consecutively numbered and the 

Registrar shall sign or initial every page of the register. The register shall 
be open to inspection by any person on payment of rupees ten for each 
inspection . (Sec. 130) 

The Registrar shall keep a chronological index, in the prescribed form 
a nd with the prescribed particulars, of the charges registered with him. 
(Sec. 131) 

Certificate of Registration 
The Registrar shall give a certificate of registration stating the amount 
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secured by the cha rge. Th e ce rtifica te shall he co nclusive evid ence that 
the lega l requirements have been complied with. (Sec. 132) 

A copy o f every ce rt i fi ca te of registration shall be endorsed on everv 
dehenture or certificate of debenture stock which is issued by the 
company and pavment of which is secured by th e charge so regis tered. 
Dcf£lu! t is pu nishahle with a fine wh ich may extend to one thou sa nd 
rupees. (Sec. 1.13) 

Duty of Company H.~ardin~ H. egistration 
Section IJ4 provides that i t shall be the duty of a company to fil e wit h 

th e R egistrar for registration, the particulars of every charf,c created by 
it. Bu t registra tion o f any such charge may also be effected on th e 
application o f any interested party, who shall be ent itled to recover from 
the company the amount of any fees properly paid by him. (Sec. IJ4) 

Wh en the terms or conditions or the extent or operation of any such 
charge are modified, it shall be the duty of th e company to send to the 
Registrar the part icu lars of such mod ifica tion. (Sec. 135) 

Entry of Appointment of H.cceiver or Mana~cr 
If any person ob tains an order for the appointment o f a receiver or 

m (1I1~lge r from the co urt or if ~ny person appo ints such a receive r or 
manager .under any powers con tained in any instrument in respect of any 
property of a company, he shall give notice of the fact to the Registrar 
wi thi n thirty days of the pass ing o f the order or o f making the 
appOintmen t. The Registra r shall, on payment o f the prescribed fee, enter 
the fact in the register of Charges. A similar notice must be given when 
such a person ceases to act. A defaulter shall be punishable with a fine 
which may extend to fifty rupees for every day during which the defau lt 
continues. (Sec. 137) 

Regist ration of Satisfaction of Charge 
Sec tion 138 provides that the company shall give intimation to th e 

Reg ist rar of paymen t or sa tisfaction in full of any charge registered with 
him within thirty days of the da te o f such payment or sat isfaction. The 
Registrar shall send a notice to the holder of the charge calling upon him 
to show cause within fourteen days why payment or sat isfaction should 
no t be recorded. If no cause is shown, the Registrar shall record a note 
to that effect in the register and shall in fo rm the compa ny tha t he has 
done so. 

T he Registrar is also empowered to record a memorandum of 
sa tisfactio n even if no int imation has been received by him [rom the 
company provided he is sa tisfied that the debt for which charge was given 
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has been paid or satisfied in whole or in part , or that part o f the property 
has been released from the charge or has ceased to form part of the 
company's property. (Sec. 139) 

Where the Registrar enters a memorandum of sa tisfaction in whole or 
in part, he shall furnish the company with a copy of the same. (Sec. 140) 

Rectification of Register or Charges 
Section 141 empowers the Company Law Board to direct the 

rectification of the register of charges or to extend time for registration 
of the charges on an application by tbe company or any interested party 
in cases where the omission to register a mortgage within the required 
time is accidential o r due to inadvertence or to some other sufficient 
cause or is not o f nature to prejudice the position of credi tors or 
shareholders of the company or where it is just and equitable to grant 
relief. 

The Company Law Board may make such order as to the cos ts of an 
application as it thin ks fi t. 

Where the Company Law Board extends time for the registration of a 
charge, the o rder shall not prejUdice any rights acquired in respect o f the 
property concerned before the charge is actually registered. 

Company's Register or Charges 
Every company shall keep at i ts registered o ffice a register o f charges 

and enter therein all charges specifically affecting property or the 
company including all fi oa ting charges on the undertaking or on any 
property o f the company, giving in each case (a) a short descri ption of the 
property charged; (b) the amount o f the Charge; and (c ) except in the case 
of bearer securities, the names of the persons entitled to the charge. 

A defaulter shall be punishable with a fine which may extend to five 
hundred rupees. (Sec. 143) 

Right to Inspect Instruments Creating Charges 
A copy of every instrument creating any charge requiring registrat ion 

under the Act should be kept at the registered office of the company. In 
case of a series o f uniform debentures, a copy of one debenture of the 
series shall be sufficient. (Sec. 136) 

The copies o f instruments crea ting charges and the company's register 
o f charges shall be open during business hours (a t least two hours in each 
day should be allowed for inspection) to the inspection of any credi tor or 
member of the company without fcc, at the registered offi ce o f the 
company. To any other person it shall be open to inspection on payment 
o f a fee o f rupees ten for each inspection. 
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If inspection of th e said copies or register is refused, the company and 
every officer of the company who is in defauil, shall be punishable wi th 
a fine which may extend to fifty rupees, and with a further fine which may 
ex tend to twenty rupees for every day during which the refusal continues. 

The Company L ,·,.., lJo~I.J U IlIdY dbu, oy olue l , ....:UII ljH.:: i (I II innl.!'':;'' ''';;''' >';'' 

inspeclion of the sa id copies o/ster. (Sec. 144) 

~IlENTURES 

l The issuc of debentures is the mos t popular mode of borrowing by 
companies." U niform parts o f a loan raised by a company arc known as 
debentures) Section 2(12) states that a 'debenture includes debenture 
stock, bonds and any other securities of a company whether co nstituting 
charge on the assets of the company or not.' According to Palmer, .!l!!:. 
word "debenture" signifies "any instrument unacr seal, evidencing.. a 
deed, the essence of it being the admission of "indebtedness." Chilly J. 
defin'e, a-dcb-enture in the following words: " Debenture m eans a do!, ~ " 
menl which either crea tes a deb t or acknowledges it, and anx document 
whICh fulfi ls either o f t ese con (tiOnSi,; a acbenture." 
;C sImp e woras a Bebenture may be- definea- as a n instrument in 

wriLing, signed by (he company under its common sea l, acknowledging 
the debt due by it to its holders. 1\ may also be mentioned in the 
instrument that the company shall pay back the money at a specified date 
and that till the specified date, the debenture holder shall be enti tled to 
interest on the amount lent to the company at a fixed rat~ However, in 
the case of perpetual debentures, no date of repayment is mentioned in 
the instru ment. A debenture usually gives a charge by way of security, but 
iL is nOI essential Ihat it carries a charge beca use debentures _ may be 
unsecured. Aga in, a debenture is often expressed to be one of a series of 
l ike debentu res. But there may also be a single deben ture iss ued to one 
person.3.

1 

On the basis of the above discussion, we can lay down certa in 
guidelines to determine whether an instrument is a debenture or not. The 
following points must be kept in mind in this' connection : -

...ffJ it is an acknowledgement of indebtedness by the company to its 
holder for the amount stated in it ; 

--!:.ii) i t is issued under the common seal of the company; 
--{iii) it provides for a fixed rate of interest to the debenture holder until 

the amount is paid back; 

"LClY v. Abaco/Tis Co. ( 1887) 37 Cit . D. 260, 264. 
" Robson I'. Smith (1895) 2 Cit. 11 8. 
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v(lv) il is often one of a series of like debenlures, bUI Ihere may be a 
single debenture iss ued 10 one person; 
'1v) il generally provides for repaymenl of money al a fixed dale. BUI 

Ihis is nOI essential as a company may iss ue perpelual o r irredeemable 
debenlures; and 

(VI) debentures are generally sccufcCl bm this is nOl an esse ntial 
condilion. Seclion 2(12) provides Ihe fo llowing words in Ihis conneclion, 
"whelher consliluling a charge on Ihe assels o f Ihe company or not." 

~dS of Debentures 
( I ) Registered debenlures and bearer debentures. Regislered 

debentures are made o ul in Ihe name of a parlicular person who is 
regislered as Ihe holder of panicular debentures in Ihe regisler of 
debenlure holders. Such debentu res arc Iransferable in Ihe same way as 
shares. T he amounl due on Ihis Iype o f debenture is payable only 10 
regislered holders who aga in are Ihe only persons enlilled 10 receive 
interest. These debenlures are nOI negoliable inslrumenls. 

On Ihe olher hand, bearer debenlures arc I ransferab le by mere 
delivery. The company need nOI be informed aboul Ihe Iransfer of such 
dehentu res from one hand 10 anolher. A bearer debenture is a negoliable 
instrumenl and a person who acqui res il in good failh and fo r va lue gels 
a good lille irrespeclive of any defecI in Ihe lille o f Ihe Iransferor.·" The 
company keeps no records of dehenlure holders in Ihis case. Coupons for 
inlereSI arc allached 10 bearer debent ures and Ihe inleres l will be payable 
10 Ihe bearer of Ihe coupon, as and wh en il falls due. 

(2) Redeemable and irredeemahle dehentures. In Ihe case of 
redeemable debentures, Ihe money is 10 he paid back cilher al a fixed 
dale or upon demand. 

Seclion 120 provides for Ihe iss ue o f irredeemable or perpelua l 
dehen lures. 11 lays down Ihal a cond ilion contain ed in any debenture 
shall nOI he invalid by reason of only Ihal debenlures are Iherehy made 
irredeemnble or redeemable in case or a co ntigcm .. --y, however, remote. or 
on Ihe expiralion of a period, however long. This docs nOI mea n Ihal Ihe 
company ca n never pay Ihem off even if il wishes 10 do so. The effecI of 
issu ing irredeemable debentures would be that th ere would he no lim e 
limil wil hin which Ihe company musl pay back Ihe money and. at Ihe 
sa me lime. the debenture holders cann ot, at any particular time. compel 
the co mpany (0 redeem them. But all debentures beco me imlllcd i:Hely 
payabl e when th e company goe~ int u liquidation or makes a default in 
p;jyment o f int erest. It was held in Re Crompton & Co. ,." that (he 

-I.tIJcclllumaland £rp/oratioll Co. \'. London Trading Bank ( 1898) 2 O. n. 658. 
!'( 1914 ) I Ch. 954 . 
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dehen tures become immed iately payable even i f liquida tion is for the 
express purpose o f reconstruction or amalgamat ion in spite of any 
express provision to the contrary. 

(.') Secured and unsecured debentures. In the case o f secured 
ucoentures. a charge or mortgage is crea ted on all or some of the assets 
of a company. The charge may be either a " fixed charge" or a "noaling 
charge." Generall y, debentures are secured. A trust deed is en tered into 
het"'een the company and representatives or trustees o f debenture 
holders. Many o f the conditions endorsed on debentu res arc embodied in 
th c trust deed and security is enforced by the "uS tees rather than by 
debenture holders. 

In the case o f unsecured debentu res, no charge is crea ted on the assets 
of a company. Such deben tures are a mere acknowledgement o f the 
indeh tedness o f the company to the holder o f debentures and these 
dehentures do not carry any security. All the t ime o f winding up, such 
debenture holders will rank as ord inary creditors of the company. Such 
tlet"lentu rcs arc not common. 

(-l ) Conve rtihle and non-convertibl e debentures. Convert ible 
dchclllUrcs arc those which ar~ issued wi th an opt ion to the holder to 
convert th em into shares at Sla ted rates o f exchange after a few years (say 
three. five or sevcn years) . .,i'{here this option is not given to the deben
tureholder, it is blown as a non-co nvertible debenture. Converti ble 
deben tures are, of cou rse, more popular than non-convert ible 
dehcn t u res. 

Diffe rences hctwccn Shareholders and Debenture Holders 
( I ) Shareholders are j oint owners of th e company and have proprie

tory interest in it. Debenture holders are creditors o f the company. 
(2) A shareholder enjoys voting rights and the righ t to attend general 

meetings and in th is way partici pates in the management o f the company. 
Dehentures ho lders do ntH have any vo ting r ights. Section 11 7 provides 
th;J L no CO I11I)(tIlY shall issue any dehen tu rcs ca rrying vo ting rights at any 
meeting of the co t11p"ny, whether generally or in respect o f panicular 
classes o f husiness. 

(3) The income of , hareholders is known as " dividend." D ividend ca n 
be paid on ly out o f pro fits. The rate of dividend is not rlXed in the case 
of equ ity shares. This wi ll depend upon the profits and the dividend 
polic')' fo ll owed by th e company. Even if there are profit s, no dividend 
may be declared. 

In the case of dchcnlurc holders, their inco me is known as "interest," 
which is always fixed. Interest must be paid wheth er [here arc profits or 
not. If there are no pro fits, it may be paid out o f the capital. 
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(4) Debentures 'Ire generally secured. Thcy carrv a charge on the assets 
of the company. Shares have no such sccurit y. 

(5) Shareholders cannot be paid back during the lifc-time of the 
company except in the case of redeemable preference shares. Debenture 
holders must be paid back according to the terms of issue and may be 
paid back during the life-time of tne company. 

(6) Out of the pro fits of the company, deben ture holders shall receive 
payment of fixed interest before any dividend can be paid to preference 
or equity sha reho lders. If anything is left after payment of interest, 
preference shareholders wi ll get thei r fixed dividend and the balance wi ll 
belong to eq uity shareholders. 

(7) Debenture holders will have priority over shareholders when assets 
are distributed upon winding up, whether debentures are secured or 
unsecured. 

(8) Share ca nnot be iss ued at a discount unless the condit ions of 
Sect ion 79 of the Companies Act are sa tisfied, while there are no such 
restrictions on the iss ue o f debentures. 

Issue of Debentures 
A private company can iss ue debentures immediately after ob taining 

the certificate of incorporation. But a public company ca n issue 
debentures only after ob tainbing a certificate of commencement of 
business. [Sec. 149( I )J 

The power to issue debentures res ts with the boa rd of directors, but 
the power must be exercised by the board only by means of a resolution 
passed at a meeting of the board. [Sec. 292(1) ] 

Debentures ca n be iss ued by directors for any amount authorised by 
the articles, but the amount shall not exceed the aggregate of the paid up 
capital of the company and its frcc reserves except with the consent of the 
company in general meeting. [Sec. 293(d) [ 

Debenture can be issued at par, at discount or at premium. The 
Companies Act docs not lay down any restrictions in this respect. Deben
tures may be redeemable 3 t par or at premium, but thei r redemption 31 

discount is prohibited. 
The Compan ies Act provides that no company can iss ue debentures 

ca rrying voti ng righ ts. H owever, debentures iss ued before commence
ment of th is Act may cont inue to have voti ng rights. (Sec. 11 7) 

The legal requ irements as to prospectus, allotment, issue of certi
ficates, etc., applicab fe to shares apply to debentures as well, and the 
procedure on public iss ue o f debentures fOllOwS much the same line as a 
public issue of shares. H owever, the condition of minimum subscription 
is not applicable in the case o f debentures. 
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\Vhere th e com pany has redeemed any dehentures previously i s~ u ed. 

the co mpany shall have th e right to keep the debentures alive for th e 
purpose of reissue if th ere is no provision 10 the co ntrary in the articles 
or in the conditions of the issue of debcfilurcs. The co mpany shall have 
the power to rei ssue the sa me dehc nt ures o r issue other dehentures in 
thei r place. The persons enti tled to such debentures shall have the s~l me 

rights and priorities as i f the debentures had nevcr been redeemed. (Sec. 

121 ) 
A contract with a company to take up and pay for any debentures uf 

the company may be enfurced hya decree fur specific performance. (Sec. 
122) 

The company is requi red to comp lete and despatch the uebenture 
certifica tes wi thin three months of allotment. (Sec. 11 3) 

No return as to allotment und er Section 75 is required to he filed in 
the allotmen t uf dehen tures. 

Transfer and Transmiss ion of Dellcnturcs 
Bearer debentures arc transferable by mere del ivery. The company 

keeps no records of transfers. A beare r debenture is a negotiable 
instrumen t and a perso n \>.,'ho acquires it in good faith and for value gets 
a good title irrespec tive of any defect in the title or th e tran :-; fcror. If the 
dehentures are registered de~en tures. they can be transferred only in th e 
manner laid down by the co nditions on the back o f th e debenture bond 
ur in the articles. Other provisions for the transfer of debentures arc 
similar to those applicable to the transfer of shares as mentioned in 
Sections lOS to 11 2. The sa me is true for the transmission ofdcbentures. 

Register and Index of Debenture Holders 
Every company shall keep a register of the holders of its debentures 

and enter therein the following paniculars, namely: (n) the name, address 
and the occupatio n of eaeh debenture holder; (b) the debentures held by 
each holder, distinguishing each dehenture by its number and the amount 
pa id or agreed to be considered as paid on those debentures; (e) th e date 
on which each person was entered in the register as a dehenture holder. 
and (d) the date on which any person ceased to be a debenture ho lder. 
[Sec. 152(1)] 

Every company having more than fifty debenture holders shall keep an 
index of debenture hulders unless the register of debenture holders is in 
such form as in itself constitutes an Index. The company shall make 
necessary alteration in the index within founeen days of the date on 
which any alteration is made in the register of debenture holders. The 
index shall contain a sufricient indication to enable the entries relating to 
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a particular debenture holder to be read ily found. ISec. 152(2)1 
If default is made in complying with the above provisions, the 

company and every o ffi cer o f the company who is in default shall be 
punishable with a fine which may extend to fifty rupees. ISec. 152(3)1 

Provisions of this section shall not apply with respect to debentures 
which are payable to the bearer. [Sec. 152(4) 1 

The following provisions shall also be applicab le to the register of 
debenture holders: (a) the power to close the register o f members or 
debenture holders (Sec. 154); (b) power of the Company Law Board to 
recti fy the register of members (Sec. Ill ); (e) power of a company to 
keep a foreign register o f members or debenture holders «Sec. 157). and 
(d) provisions as to foreign registers. (Sec. 158) 

These provisions have already been discussed in detail in the Chapter 
on "M embers." 

Debenture Trust Deed 
Debentures are generally secured by a charge on the company's assets. 

Where there are a considerable number o f debenture holders who arc 
scallered over a wide area, a trust deed is crea ted in favour of trustees 
who are appointed to sa feguard their interests. Properties of the company 
are charged to trustees in favour of debenture holders. Many of the 
conditions endorsed on the debenture are embodied in the trust deed and 
the security is enfo rced by the trustees instead of th e debenture holders. 
Where the compa ny issuing debentures is fi"nacially very sound or where 
the debentures are iss ued temporarily for a short term, a deed may not be 
iss ued. But where the amount borrowed by the company is considerable 
and for a long period, a trust deed becomes essential. 

The prime advantage o f a trust deed is that the trustees look after the 
interes ts of debenture holders far beller than a large number of 
disconnected holders could do, and, in the event o f default on the part o f 
the company, the trustees can immediately take steps to protect the 
interests o f debenture holders. The trustees can also see to it that the 
assets mortgaged arc insured by the company and pro perly maintained. 
M oreover, the trust deed creates a lega l mortgage over the company's 
property and this prevents subsquent lega l mortgage from gelling 
priority. 

Section 11 9 provides that trustees must act with a reasonable degree 
of care and di ligence in the performance of their duties under the !rust 
deed. Any provision contained in the trust deed shall be void in so far as 
it would have the effect o f exempting a trustee fro m or indemnifying him 
against liability for breach of trust where he fails to show a degree of care 
and diligence required of him as a trustee. 
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i\ copy of any trust deed for securing any issue of debentu res sha ll be 
forward ed to the holder o f any such debentures or any member of the 
company within seven days of his request on payment (a) in the case of 
a printed trust deed, o f the sum of one rupee; and (b) in the case of a 
trust deed which has not been pr inted, of ru pee one for every one 
hundred words or fractional part thereof, required to be copied. [Sec. 
118(1)] 

The trust deed shall also be open to inspect ion by any member or 
debenture holder of th e company in the same manner, to the same extent 
and on payment of the same fees, as if it were the register o f members of 
the company. [Sec. 118(4)J 

Debentures with Pari Passu Provision 
A debenture is generally one of a series of li ke deben tu res. Tn case the 

debentures C.1rry a charge on the aSsets of the company, the pari passlI 
clause is also incorpo rated in them. The effect o f a pari passu clause is 
that all the debentures o f the series will be discharged rateably. This 
clause becomes operative when the assets are insufficient to payo ff all 
the debentures of th e series and as such. when the secu rity is enforced, 
whatever is realised fro m it shall be divided amongst them rateably 
proportion to the amOunts paid up on each debenture.'" 

Bu t in lhe absence of a pari passu clause, debentures sha ll be payable 
accord ing to the date of iss ue. If al l the debentures have been issued on 
the same da te, they shall be payable according to se rial num~er'7 

A company is not perm itted to iss ue a new series of c!cbcI1lurcs so as 
to rank pari passu with a prior series. However, this ca n be done if the 
power to do so is reserved and contained in the deben tures of the prio r 
scrics.J.8 

In th is co nnection Section 121 provides that where the company has· 
redeemed any de6entures, it has the power to keep them al ive fo r reissue, 
i f the articles do not provide to the contrary. Upon such reissue, the 
debentures shall rank pari passu wit h the or iginal debentures as if they 
had never been redeemed. 

Remedies of Debenture Holders 
Debenture holders may be secured or unsecured. If a debenture holder 

is not secured by any mo rtgage or charge on the assets of the company, 
he sta nds in the position of an unsecured creditor and he may sue the 

"'Re Smelting Corporarion (1915) 1 Ch. 472. 
" /Ie New Clydocil Erc., Co., ( 1868) L.R. 6 Eg. 514. 
" Lisler v. Henry Lisrer & Sons (1893) 41 W.R. 330. 
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company for principal and interest, when in arears, and execute the 
decree against the property of the company. Section 439 also enti tles him 
to present a petition for widing up the cOli1pany on the ground that i t is 
unable to pay its debts. In case the winding up is already in progress, he 
can prove for the amount due to him like any other unsecured creditor. 

A secured debenture holder is in a much stronger position. In addit ion 
to the above two remedies of the unsecured debenture holder, he also has 
the following: 

(1) When the company is in default as regards principal or interest, the 
debenture holder may sue on behalf of himself and other debenture 
holders of the same class to obtain payment and en force his security. This 
is also known as "debenture holder's action." In such a case, the CO urt 
will usually appOin t a receiver, and a ma n?~er may also be appointed if 
it is necessary for the business of the.eompany. The court will also declare 
debentures 'to be a charge on the property of the company and direct an 
inquiry as to who the debenture holders are and order a sale of property. 

(2) The debenture holder can himself appOint a receiver i f the power 
to that effect is conta ined in the conditions of iSSue of debentures. 

(3) He may sue for the enforcemen t of the security by a foreclosure. 
The COu rt will grant this remedy only when all debenture holders have 
joined hands. J9 

(4) If such a power is given by the debenture trust deed, he may sell 
the property through the trustees. ' 

In case the company is inso lven t, he may realise his security and, 
should it Ti'O t cover the whole debt , he may prove for the balance. 
Alternatively, he may surrender the security and prove fOr the whole 
debt. Where' the debentures contain a pari passu clause, the debenture 
holder cannot set off his debt which he owes to the company against the 
amount due to him on his debentures where the sale proceeds are not 
sufficient to payoff all the deben'tures in full. The rule is that a person 
who claims a share in a fund must pay up everything he owes to the fund 
before he ca n claim a share." 

ACCEPTANCE OF PUBLIC DEPOSITS 

Acceptance of deposits from publi c as well as from shareholders has 
exis ted in India for many yea rs. In fact, this has been a very popular 
method of borrowing funds by the companies on short-term basis. It had 
become the practice of many companies to accept deposits from public at 

J9WalJilCe v. Evershed ( 1899) 1 Ch. 891. 
.oRe Brown & GreolJlY Lui , (1904) 1 Ch. 627. 

) 
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high rates of interest and in many cases depos its ta ken by the companies 
were not refunded on due dates. In many such cases either the companies 
had gone in to l iquidat ion o r the funds were depleted to such an extent 
that the companies werc not in a pOS ition to refund the deposits. 
Therefo re, it became necessa ry to place some control on companies 
inviting and accep ti ng deposits from the public. Th e Companies 
(Amendment) Ac t, 1974 has introduced Sections 5SA and 5SB so '" to 
regulate and control (he accepta nce of depos its hy compani es otha Ih3n 
banking co mpanies. T he provisions of these sec lion~ arc gi\'en below: 

1. L;m its and conditions of deposits. The Central Govern ment. in 
co nsulation wit h the Reserve Bank or India , i5 em powered to prescrihe 
the limi ts upto which, the manner in which and th e condi tions subject LO 
which deposits may be invi ted o r accepted by a company cither from the 
public o r fro m its members. [Sec. 5SA(i)[ 

2. Deposits in (lccord(lllce with the !'Illes ji'{lfJled by Ih e Celllral 
Governmellf. No company shall invi te ei thc r dircctly or indirect ly depusi ts 
rrom the publ ic exccp- t in acco rdan ce with the rules fr:lI11ed by the Central 
Government. T he company will also iss lle an advertisement. in the 
J)rescri bcd fo rm, including therein a statement ~ho\\'ing thl.! financial 
position of tile companv. [Sec. 5SA(2)1 

Section 58B provides tha l the provisions of tilt.: Act rClat ing to 
prospectus shall also app ly to such (ldvcrti sClllcnt ind l ing depns il ~ (rom 

the public. 
3. P(lSt deposits. Every deposi t acceptcd by a company al ~I ny li me 

before the co mmencemen t of Companies (Amendment ) Act. 197-1. in 
accordance with th e di rec tions made by Reve rsc B:lnk o f Ind ia , :-; hJ II be 
repa id in accordance w i th the tc rms and conditions of such deposit unl ess 
it is renewed. No deposit shall be renewc(1 by the co mpany unless th l.! 
dcposit is sueh that it could have been accepted if th e rules f ramed b,· the 
Central Govern ment were in fo rce at the time wh en the deposit was 
in tially accepted bv the company. [Sec. 58A(.<ll 

4. Compllisory repayment of deposits lInlo!j /'('I1(,\\,(,(/. E\"ery deposit 
accep ted by a (ompany afte r the commencement ur the Cump: ln ie .... 
(Amcndemnt) Act , 1988 sha ll be repaid in acco rdan ce with thc terms an J 

. condit ions of such deposi ts. unless the dt.:posi t is rcncwt.:u in ao.:nrd.1nce 
with the rules fra med bv the Central Government. [Sec. 5SA(3A )1 

5. Repayment of deposits (lccepted in contral'{!ntion 0/ ru les. \Vh ere allY 
depos it is accepted by a company in co ntravention uf th e ruks framed h~ 
the Cent ra l Govern ment. repayment o f such dcpos ib shall h~ made t,y 
the co mpany wi th in thi rty days from the d3tt.! of Jccc pt:!r.cc of su ch tl epo· 
sit o r within ru rthe r thi rty d3YS if all owed by th e Ccntr31 Gm'c rnmcnt on 
sufficien t causc. [Sec. 58A(4)1 
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(l . Fdllllr(' If) rC/'l'Y tit 'l'm;ls. \ \'h..:rc ;, co mp;lI1~ o mils or fai ls (0 m:!I,c 
rt..'p ; l~mt.:nl of a lh.: p()~i t \\ilhin thiny (1:Iy~ or Illl' eX lcndcd l ime.:, Ihl' 

cump:tny ~ h ~dl bc punish:tbk: WJ IIl fine which :--h:lll ntH he less th an twice 
the :lnHHlnt of til L (h,:pos il not rcfullllcd, Out of the fine realised, the 
( DU n ~ h ~dl refund the un-refunded dep():- it tu the deposito r. M oreover. 
I..'\\.: ry offi cer of the comp:Hly who i:-- in dcf:IU[ 1 ~ h a !l he punishah le with 
impri"on:1lCnl for a tcr lll which m~jy cxtcn d tn fivc years and shall also he 
lial>le to line. ISec. S:->A(5) I 

7. Pella/IY for ("01111'(/1'(,:111;011 of rules. \\' here the cnmp~1I1 y accc.:pb ur 
in\'i:.f.,:s either di rcclly or indirculy any dcpo~i l either in excess of th e 
lim its r rc~crihcd t,y the rull:s or with()u t making proper advertisement, 
the com pany ~ 1l;11I he plllli s h~\ b l c with fi ne wh ich ~ h 3 11 nol be less than an 
amount cqli,d 10 the amount of deposi t so accep ted. If the co ntravent ion 
relates to in\'itation of depos its. the fine may extcnd to one lakh rupees 
Ilut ~ h<l ll not less than fi \'c thousa nd rupees , Further, every officer of th e 
comp:lny WllO is in defau lt shilll be punisha hle \vitll imprisonment for a 
term which m:IY cXl cml 10 five ye;l rs ,1IlJ shall also be liable to fine. ISec. 
SI>A(6) I 

:-> . Erccfl,i(lllS. The provisions o f Sec tion 5SA shall not apply to a 
1"I ~lI1kin g COIl1P~llly or such co mpany as the Central Govern ment may, after 
coll,ul;ltiun with the Re,erve Bank of Ind ia, speci fy in this behalf. ISec. 
SI>A( 7)1 

9. Eremfllioll. The Com pani es (Amendment ) Act, 1977 empowers the 
Centra l GOH: rnmcnt to grant partial relaxa tion like extension of lime to 

any company or class of co mpanies for th e repayment of deposits or 
eXl'mption fro m one or marc of the provisions of Section 58A in 
de,cr"illg cases. ISec. 5SA(S) 1 

10. rlpfI({// /0 Ihe Company Law Bonrd. Sect io n 58A, as amended by 
the Cumpanies (Amendment ) Act, I 9SS, em powers the Company Law 
Board to take (ogni i'.ance of any case of non-repayment of deposits on 
mallJrity. either on its own mOl io n or o n the applica tion of a ny 
depo,itor(,) . The Com pany Law Board may direct the co mpany to make 
repayment or ~ uch depos it s \vi th in su<.: rr time and SUbject to such 
conJi l io n ~ ;IS may he speC ified in its order. Failu re 10 repay the depos its 
\\'ith th e per i(}d extended hy the Company Law Board is punishab le. ISec. 
S~A( Y), (IU)I 

II. Dejinilion of Ihe Ie,.", ·dcposii'. T he term 'depos it ' for the purpose 
~)f Ihis sec tion mea ns any depusit with the co mpany. I t will also include 
an\' amoun t horrowed hy the co mpany. But i t shall not include such 
G.J1 cgorks of amount as may he prescri bed in consultation with the 
R:6el vc B:Jnk o f lnel ia. (Explanation to Sec. 5SA) 
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QUESTIONS 

I. What are different kinds of debentures? How do the debentures differ from 
s.hares? [Delhi, RCom., (Hons.), 1972/ 

2. What arc the restrictions on the borrowing powers of a company? State the 
different types of debentures that can be issued by the Company. 

[Agra, M Coln., 1979/ 
3. Discuss the borrowing JXIwers of a company. If a company borrows beyond 

its pmvcrs, what remedies arc open to a person who has lent money to the 
company? [Meenll, M Com., 1975/ 

4. What are the restrictions imposed on the borrowing powers of the board of 
directors? I f a company borrows beyond ils powers, examine the remedies open to 
such creditor (i) when the money has not been spent (ii) when the money has been 
spent to pay the debts of the company. 

[Company Secrelary (Final), Oclober 1985/ 
5 (a) What is a floating charge? 
(b) liow does it differ from a flXed charge? 
(c) When docs a noating charge cease to be a noating charge? 

[Delhi, RCom., (Hons.), 1985/ 
6. What do you und~ rstand by fLxed and floating charges attached to the loans 

cont racted through mortgage debentures? Explain the circumstances when the 
floating Charge becomes fl.xed. {Delhi, B.Corl1., (Hons.), 1979] 

7. Dist ingu iSh a naming charge from a speci fic Charge. In what events docs it 
crystall ise? What is the posi tion of the holders of debentu res of a company secu red 
by a floating charge when a receiver is appointed on their behalf vis·a·vis payment 
of debts of a company such as renl , rates, ta-..:es and wages? 

[C A . (Final), May 1973/ 
8. What is a charge? Enumerate the statutory provisions for (heir regis( rmion. 

State Ihe circumstances under which certain charges may be VOid, against the 
liquidalOr or Ihe creditors of a company. 

ICompany Secrelary (Final), OClober, 19751 
9. Mention the ·charges' which require registration under the Companies Act. 

Expl<lin the effects of non -registration of such charges. 
ICompany Secreta!)' (Final). OClolier 197-1/ 

10. What rcmcd lcs arc :1\,.:1ilahlc.: to a debentureholder on default hy the 
company? Wh:lI is the cffec! of pori pnsslI clause in the repayment of debentu res? 

[Company Secretary (Final), OClober 19601 
II. C<ln a comp<lny crentl: a charge on (n) its book de bt'S, (b) its uncalled capital, 

(c) liS reserve capital and (tI) its books of accounts? 

PRA CTI CAL PROIlLE~IS 

I. T he mcmorandum .md anlcles of a compcH1Y cont~lIn no provision 
empowering the comp;:my tD horrow. Can such a company borrow money: 

2. A comp.m), licci,lrcd lb 5. oul of c.:.:1ch Rs 10 share as reserve c'[pita l hy 
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passing a special resolut ion. Thereafter, debentu res were issued charging the said 
rese rve capi tal. Is the charge on reserve capital valid? 

3. A company has exhausted its borrowing powers by issuing three different 
seri es o f debentu res, A and B and C. Debentures A had priority over debentures 
/3 and debentures B over debentures C. The company took a fresh loan over and 
above its borrowing power to pay interest on debentu res A. Explain the rights o f 
ultra vires lender against the company. 

4. A railway company invited applicat ions for a loan on debentures. At the time 
of inviting the appl ica tions, the company had already exhausted the limit of £ 
6O,(X)() which It was authorised 10 bOrrow by its memorandum. On the basis of this 
advertisement, the plaintiff offered a loan of £ 500 which was accepted by the 
directors and a debenture was issued to him. C1n the plainti ff lender recover the 
money from the company or its directors? 

5. On 15 April !96S, a company, in consideration of a past debt of Rs 50,000 
and a furthe r advance of Rs 20,000 issued debentures to a crcdiLOr accompanied 
by a floating charge ovcr its assets. On 25 Septcmber 1968 the company is put int o 
liquidation. State the righ~s of the creditor in winding up. 

[CA. , Nm'ember, 1968) 
6. A public company obtained a loan by mortgage of its plot of land. No one 

concerned with the tr~msaction remembe red that the mongage required 
registrat ion with the Registrar of Companies within 30 days of its creation. 

(i) What should be done to recti fy the omission to register the mortgage? 
(ii) What consequences will ensue if no ste p is taken to rectify the omission? 

[CA. (Inler), November 1978) 
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ACCOUNTS AND AUDIT 

nooKS OF ACCOUNT 

SECTION 209(1) of the Act pwvides that every company shall keep at 
its registered office proper books of accounts with respect to (n) all sums 
of money received and expended by the company ar.d matters in respect 
o f which the receipt and expenditure t a k~ place; (b) all sa les and 
purchases of goods by the company; (c) all assets and liabilities of the 
company; and (d) in the case of companies engaged in production, 
processing. manufact uring or mining activities, such particulars relating 
to utilisation of material or labour or to other items of cos t as may be 
prescri bed. 

The books of account must give a true and fair view of the state of 
affairs of the company and explain its transact ions. The Companies 
(Amendment) Act, 1983, makes it compulsory for every company to keep 
its books o f account on actua l basis and according to the double entry 
system of accounting, popularly known as mercantile system of 
accounting. [Sec. 209(3)] 

Loca tion. The books of account are to be kep t at the registered office 
of the company or at such other place in India as the board may decide 
and when the board o f directors so decides, the company shall send the 
address of that place to the Regist rar wi thin seven days of any such 
decision. [Sec. 209( I ) ] 

Where a company has a branch office whether in or outside ind ia, 
proper books of account relating to the transactions effccted at the 
branch o ffice are kept at the office and proper summarised returns, made 
up to date at intervals of not more than three months, are sent by the 
branch o ffice to the registered office. [Secc. 209(2) I 

Presen'ation. The books of account of every company rcl3ting to a 
period of not less than eight years immediately preced ing the cu rrent year 
toge th er with vo uchers relevant to any entry in such books shall be 
preserved in gOOd order. ISec. 209(4A)1 

Responsihility. Sec tion 209(6) provides th:1.I the managing director or 
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J1l: ! n:!~t...'r. If Illl.' cUlllp:lny !l:I'" any. :-.hall he rL' :-, plln:-. ihk for KCl.'ping lilt..' 
:1l'COUllh. In :tll ol hl.'r:-. ra ... e:-.. the dirt..'c tors will he n:spon:-. ih lc for thl' 
"' ;I J1ll.'. T he:-. t..· pCr:'ill n:-; may Char!!l' allY other compctl'JlI ;1I1d rcli:lhlc pl.'rson 
\\lltl Ihe dUly nf :-.ccing Ih~1I lil e r1'4u ircllll.'llb ill re:-.pcct of bOOKS of 
:lccoun t arc I..:ompl icd with. 

P t: nall~' for default. If an y of Ihe aho\'c person::. charged wilh lili :-. 
rc:-.ponsihilit y f:lils to t:IKe rC:lsll llahk ::. ICPS to secu re compliance hy th e 
compa ny with the rl!quirement~ of thi ~ :-,cclion or h:ls. hya wilful <leI. 
hee n th e GIU:'iC of 3ny def:lUl l hy I Ill.' company. he; shall he punishah le with 
imprisonme nt fu r;j term \\hie h Ill:ty extend IU :-. ix months or wit h a fine 
whi ch may extend to one thO U":UHJ r upcl.'~ or wilh bOlh. in respect of each 
:-. uch offence. 

HOVo'cver, no person :-.hall he ~e nILn (Ld 10 imrri:,o llmcnt for any such 
offen ce unless it was committed wilfu lly. [Sec. 209() [ 

I ns pcct io n of Books of Accoullt 
The books of account and other books and p3pers sh311 he open to 

inspect ion by any director dur ing business hours. [Sec. 209(4) ] 
Sect ion 209A( I) lays down t hat the Registrar or any officer authorised 

hy [he Cent ral GovcrnmcllH may also inspect hook." of account and other 
hooks and papers o f every company during bus iness hours. 

Dilly of directors alld officers to help. It is the duty o f every dir~ctor, 
oth er officer or employee of the com pany to prod uce tll the person 
making an inspection , all such books of account and other books and 
papers of the compa ny in his custody and control ISec. 2U9A(2)]. It i5 also 
the dutv o f every di rector. ot her officer or employee of. the company to 
give all assistance to the person making th e inspect ion. [Sec. 209A(1) [ 

POlvers of illspeclillg ofjtcer. The person mak ing the inspection under 
this section may make copies of books o f accou nts and other books and 
papers and may also put any marks o f identi fica tion in token of 
inspec tion having been done. H e shall have all the powers that a 
Registrar has in relat ion to the making of inquiries under this Act. 
Si milarly, he shall have all th e powers vested in a civil cou rt under the 
Code of Civil Procedure, 1908 as regards discovery and product ion o f 
hooks of account and ot her documen ts, summon ing and enforcing 
attendance of persons and exa mining them on oa th and inspect ion of any 
books, registers and other documen ts of the company at any. p lace. Nter 
such inspection the person making inspect ion shall make a report to the 
Centra l Government. [Sec. 209A(4) to (7) ] 
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ANNUAL ACCOUNTS AND BALANCE SH EET 

At every an nual general meet ing o f the company, the board o f 
directors of the company shall put before the company, (a) a balance 
sheet as at the end of each financial year; and (b) a profit and loss account 
for that period. 

In the case o f a company not conducting business for profit, an income 
and expenditure account shall be laid before the company at its annual 
general meeting, instcad of a profit and loss acco unt. 

Period of a CCOlllllS. The profit and loss account shall relate, in the case 
of the first annua l general meeting of the company, to the period from 
the datc of incorporation to a date not later than ni ne Illonrhs previous 
to the date of meet ing, and in the case of any subsequent annua l general 
meeting of the compa nY, to the period beginning wi th the date 
immediately after th c date of th e last accounts to a date not later th an six 
months previous to the date of the meeting. 

Th e peri od of accounts which is call ed the 'fina nci31 year' of the 
company may bc less or more than a calendar year. It shall not exceed 
fift een months hut i t may ext end to eighteen months if spec ial permission 
hos been granted in tliat bchalf by the Registror. (Sec. 2 10) 

Form ri nd CO li tent s fif a Balance Sheet und Profit and Loss Account 
Form of haloJ/(,£, Jheel. Every ba lance shect of a company shall give a 

truc and f,lir \'iew of th e state of affa irs of a co mpany <:I S at th e cnd of thc 
fi llJncial yt.: ar. It must be in the form set nut in Part I uf Schctlu lc VI or 
as ncar th ereto <IS circumstan ces ad mit, or in such oth er form as tht.: 
Ccntr:l l Govcrnment m;ty approve, 

Form a/projil and los5 (/C(OIlIll. Thc profit aqd lo,Ss acco unt shall givc 
a true and fair vicw of the profit and lo ss of the comp3n y for the financin l 
vear and sl1:l 11 compl v with th e requi rements of Part II o f Schedule V I. 

Comp(/I/ic., exemplec/. Til e pnwisions ~ hall nUl he applicable to any 
h:lnking or in.-;u r;mcc C()Il1IK1IlY or ;Iny company cnga!!.;d in the gencration 
or "upply or e1cctricity or any othcr class of company lor which a form of 
hal:t ncc shcci ~ I S well as profit amI loss accou nt has heen spcci fied in or 
unda the A<': I go"ernin g such a .cl ass of co mp':Hly, 

Th e C(; Iltr:t1 Go\'crnmcnt may, he nOlific::Ili{l1l in thc O fficinl Gnz(' (lc. 
exempt any cla:--!'> of com pan ies from cumpl iancc with nny of the 
requ iremcnt" in Sc hcuuk V I if. in its opi nion, it b nccc!'>!'>;! !"y to grant 
~ Udl an (' ,\ (' Ill ption in the puhlic in te rc!'>1. (Sec. 2 11) 

AlIlh cnti cuttOIl c: f Balall l'c Shcet and Prolit and I.o..; s I\(CO lln t 
The h:!i:!rH:c "lll'L't an d prcl fit :lnd Ins..; ~I CC()UJlt o r :t compa ny shall he 
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~ignl..'u on hc h ~lIr o f the hoard of lIi n:ctors: 
(i) in (he C<1~C of ~I h~tnking comp:1I1y. hy Ihl..' pl'r:-.om. "pccificd in 

Section 29 or Ihe Banking Com pan ies ACI. This section pro\'itks tila l the 
ba lancc sheet and profi t and lo~s <1n.:oun l of a nanking company !-.hall be 
signl..'l.l hy Ihe manage r or the pri ncir:1! orricc r of the (OnlIKIIlY and \\here 
there arc more th:m th ree dircuors hy at kaq three of those direc to rs. o r 
where Ihere arc no l more Ihan three di rc((o [s, hy all of them: 

(ii) in the case o f .:l ny othe r company. by its m.t1wgc r o r secretary. if 
any. :tnd hy not less tha n two uircc[ors of the compa ny one of whom shall 
he :I lllan:lging di rector \,"' hC:fe then! is one. \Vhcrc only one of its 
directors is in India. fo r the li me heing. Ihe balance sllect and profi t and 
loss accou nt shed l be signed hy him, Bu t in such a Glse there ~ h a ll be 
~Ittactl(:d to the h~l1:tnce shect and the prorit and l()~:-. account, a statemen t 
:-.igned hy him expl3inlng thl.! rt:asun~ for nOll-compliance wit h the 
pro\'isions or this :'\(:([iun, 

The n,l l;!llce sht:ct and the profit and I()~:-. ,[CCllunt ~tl al l be approved by 
the hoard uf directors hdore they ~!rl.! signed on behalf of t h~ b()~lrd and 
he fore they arc suhmitted In the ;lUdilt}rs for their repo rt thereon, (Sec, 
215) 

The profi t and loss account :-.hall pc annexed to Ihe halancc :-. heet and 
thc auditor's repo n is to he <:I1t~[chetl therCIl), (Sec. :! 16) 

Board's I(cport 
A repo rt by the board l)f direcLOrs sha ll hc ~ttached to c\'cry halance 

:-.hecl laid hefo re the comapny i n general meeting, . 
Conrcllls of board's repor!. The hoard's report ~ h a ll contain the 

fo l lowing particulars: (a) the sta te of tile COl1ljmly's affa ir>: (h) t il e 
amou nts, if any, wh ich il proposes to car ry to any rese rves in sllch a 
ha lance shee l : (c) the amuun t. ir any. which it recommends ~hnLJld be 
paid by \\'ay o r dividends; (d) material changes ~I nd COl1lmi l I1lCnIS, if any, 
affcClinl! thc financ ia l position of thc com pany which havc occurred 
he twCLIL the cnd of the fina ncia l y~<:Ir 10 wllierl the bal ance shec t rcbtes 
and the Ucttc or thc reporl; (c) conserva tion or energy, technulogy 
ah''''p tion and foreign exchange earnings and outgo. ISec. 217( 1) 1 

Thc hoard's rero n sha ll also dea l w i th any cha ngl.!:-' which have 
on::u rrt.:u du ring the financia l year (n) in the nature o f Ih~ compa ny\ 
husincss : (b) in the nature of business carr ied on by Ihe company's 
sUhsidiar ies; and (e) generally in the classes of busi ness in \I hich tile 
company has an in teres!. ISec. 217(2») 

Pnrticll/ars o/l!lIlp/lJyees in boards reporf, T he hO<.lJ'd's fl.!po rt ~h;tll abo 
include a statemen t ~howing the name o f every employee of the company 
who (n ) if emp loyed through()u t Ihe financial yea r , was in receip t of 
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remuneration fo r that year which, in the aggregate. was not less than six lakllS 
rupees: or (b) if empl oyed for a part of the financial year. was in recei pt o f 
remuneration for any pan of that year at a r;lte whk h. in the a~g reg:at !!. wa", 
not less than fifty thousand rupees per month. 

The statement shall al ~n indicate whether any :mch t! l1lp loycc is :J rdat ive 
of any director or manager o f the company and if so, the namc or ",uch a 

director. (Sec. 2 17(2A)] 
FIliI est in fo rmation to be gin!1l in Ihe report. The board is also hound tv 

give the full es t information and explanations in it", rt:pon or in an nddcndu J11 
to that report on every reservation, qUJlification or adverse remark cO llluinl.! cI 
in {he auditor' s rcporL [Sec . 2 17(3)J 

Signa til res 011 Ihe report. The board 's report and an y addendulll thereto 

~h a ll _ bc signed by its chairman if he is authorised , in that behalf hy the 
hoard . Where he is not so authorised it shall be signed by ~ u c h number or 
directors as are required to sign the balance sheet Jnd pro fit and loss accoull t. 
ISec.2 17(4)1 

Memhers' J{i~ht to Co pies of th e Ba lance Sheet and Auditor· ... Ih: po rt 
Persons ('m i l led {() 'halance sl1 ('el. Section 2 19 requires th:l! a copy of 

C\'I,: ry balance shee t togt.!ther with a copy of the pro fit and loss accoun t. 
thL' aud i lo r"S re po rt and board's report , which ' is to be l<.t id he fore a 
l'olll lKlny in gcncm l mecting, shall be sent not less than twenty-one days 
bl' fnrl' Ille general mec tin g, to every memher o f the company, to c\'c ry 
IruSIL~ fo r thc holders of any debentures iss lIed hy th e comp~lny and to 
il i l o lh c..: r persons entitl ed 10 receive notice of general meeting. 

B% ll ce Slr cN, elC. on dcmand With a view to reduci ng the l ,)$ t of 
se rvicing the silarc..: ho ldt.!rs, the Compa nies (Amendment ) A ct, 19SR 
dis pc n ~cs wilh the requirement of sending detailed account s 10 the 
shareho lders of a l isted company. I I will now he enough in th e C~l SC o f 
li"; lL'd compan ico;, i f the co rnp:my sends abr idged form of accounts in th e 
prl'~uihl..'lI fo rm 310 ng\\' i1h the no tlce o f the meet ing 3nd Ihe detai led 
annu al account s, aulli to r's report ami annual reporl o fdircc!Ors ;HL' m;ldc 
,1\";lIla hk for inspect ion ~It i ts registered office during business hours fo r 
a pcrioll of 21 days befo re tile dale o f the mee ting. 

HO\\,L" "cr. any mcmhc r o r debenture ho lder or depos itor is en tit led to 
nhl:li n copy o f th e d. et~l ikd annual accounts at his request, free o f cos t. 
T he comp:lny must fu lfil th e demand within seven days or making Ihe 
demand. 

Dtjtllllt. I f dL:fau l t i ... made in complyin g wi th the above provisio n, th e 
com p:I11Y :Ind L" "cry offi cer o f the company who is in Llefault sh:11I be 
p\lni~h a h1c with :t fin l..' which 1ll:IY extenLl to fi ve hundred rure~>" The 
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Company Law Boa rd may also order that th e copy demanded must 
forthwith be furnished 10 th e person concerned. 

Filing Copies with the Regis trar 
Filing Ihree copies 'Vilhill Ih e prescribed lime. Nter the ba lance sheet 

and the profit and loss account have been laid before a company at an 
ann ual general meeting, three copies of balance sheet and the profi t and 
loss account have to be fi led with the Registra r within th irty days o f the 
da te on which th e ba lance sheet and the profit and loss account were so 
laid in the meeting. The Compan ies (Amendment) Act, 1977 has made it 
very clear that even where the annua l genera l meet ing of a company for 
any yea r has not been held on account of any reasons, the annual 
accounts have sti ll to be fi led with the Regist rar within thirty days from 
the latest day on or before which tha t meeti ng should have been held. 

I f the annual general meeting of a company before which a ba lance 
sheet is laid docs not adopt the ba lance sheet or is adjourned without 
adop tin g the ba lance sheet, or, if th e annual genera l meeti ng of a 
company for any yea r has not been held, a statement of that fact and of 
th e reasons therefor should be annexed to the balance sheet and to the 
copies required to be filed with the Registrar. Each such copy of the 
ba lance sheet and the profit and loss account must be signed by the 
managing director or manager or secretary of the company or in their 
absence by a director o f the company. 

Defaull. If default is made in co mplying with the above requirements, 
the company and every officer who is in default shall be punishab le with 
a fine wh ich may extend to fifty ru pees for every day during which the 
defau lt continues. 

Pril'ale company. In case of an inder endent priva te company, cop ies o f 
the ba lance sheet and copies of the pro fit and loss account shall be filed 
with the Regis trar separately. This is because a non -member shall nOt be 
entitled to inspect or ob tain copies o f the profit and loss account. (Sec. 
220) 

ACCO UNTS OF HOLDING AND SU IlSlDlARY CO MPA NIES 

Sect ions 212 to 214 contain special provisions regarding accounts of 
holding and subsidiary companies. 

Balance sheet of holding company. Section 212 provides that there 
shall be att ached 10 the ba lance wheet of a holding company the 
fo llowing documents in respect of i ts subsidiary compa ny or each of its 
subsidiary companies as the case may be: (a) a copy of the balance shee t 
o f the subsidiary; (b ) a copy o f i ts pro fit and loss accoun t; (c) a copy of 
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the rep"n of its h"ord of di rccto rs; (d) a copy o f repon of its audito rs; 
(e) " s"' tcment o f the holding company's interes t in the subsidiary 
company; (j) if the hoa rd o f di rec tors of the hold ing company is unable 
to ohta in information on any of the above maners, a report in writ ing to 
that effcct must be attached to the balance sheet of the ho lding company; 
and (~) where the finan cial yea r o f a subsidiary company does not 
co incide wi th the fi nancial yea r of the holding company, a statement shal l 
he attached to th e hala nce sheet of the holding company showing any 
cha nge in th e latter's interes t in the su bsidiary be tween the end of the 
financial yea r of th e subsidiary and the end o f the ho ld ing company's 
financial yea r. The sta tement shall also show any material change that has 
taken placc during this time in respect o f the subsidiary's fL,ed assets, its 
inves tmen ts, the money lent by i t and borrowed by it fo r any purpose 
other th an th ai of meetin g current liabilit ies. 

Financial )'ear or holding company and suhs idiary. Scction 2 13 
empowers the Centra l Governemtn to direct a hold ing compa ny or its 
subsid iary company ·to post pone Ihe ann ua l general meeting or the 
making of th e annu::1i return so that th e financial yea r of the subs idia ry 
company mav cnd w ith the financial yea r of th e ho lding compa ny. 

Rights o f hold in g company's reprcsc nt .ttives . Section 2 14 I;lYs down 
tha t a holding company's re presentatives appointed by a reso lu tion at a 
genera l meeting may inspect the books of account of its subs itl ia ries. The 
books o f account of any such subs idiary shall he open to inspection by 
those re presenta ti ves at any time during busi.ncss hours. 

AUUlT 

The Compa nies Ac t makes it compulsory for every companv ((' have its 
accounts aud i tcd by qua li fied audito rs. The desirah il i ty o f tlt is provision 
can he based on the fact tlla t ~ h a reholde rs who coniribu te the capita l of 
the company leave its n1 C! nagement and co nt ro l in the hands of di rectors. 
A uditors arc there to safeguard the interes l of sha re-holders. 

Qua li fications of a Comp~tny Auditor 
A person shall not he qua li fied for appointment as aud i tor of a 

co mpa ny unless he is a Ch3rtcrcd Acco un til nt within the meani ng of the 
Chart ereu Accountan t, Ac t, 19-19. A firm whereo f al l Ihe partners 
practis ing in IndiJ arc qualified for appOintment as aforesaid m:ly be 
appointcd by its firm n;.t rn c to be the auditor of a co mpany. In such :t case 
any partner so prac tising may act in the name of the firm. ISec. "26( 1)1 
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lJi squa lifications 
None of the following persons shall be qual i fied for appointment as 

auditor o f a company: (a) a body co rporate; (b) an officer or empl oy~c of 
the company; (e) a person who is a partner, or who is in the employment 
of an offi cer or emp loyee of the comapny; and (d) a person who is 
indebted to the company for an amoun t exceeding one thousa nd rupees 
or who has given any guara ntee or provided any security in connect ion 
with the indebtedness of any third person to the company for an amount 
exceeding one thousa nd rupees. ISec. 226(3) ] 

: person sha ll <llso not be qua lified for an appointmen t as auditor of 
a co mpany if he is uisqualificd for such an appointmen t of :ln y oth er 
wmpany wh ich is that company's subsidiary or holding company or a 
subsidiary o f that company's ho lding company. ISec. 226(4)] 

A fter his appo intment if an audito r becomes sUbject to any of the 
disqua lifica tions ment ioned above, he sha ll be deemed to ha,'e vacated 
his office from th e date he has become so disqualified. ISec. 226(5) ] 

Apr>ointmcnt of Auditors 
( 1) First auditors. The first audi tor or auditors of company shall be 

appoin ted by the board of directors within one month of the da te of 
registrat ion of the company. The aud itor or auditors so appointed shall 
hold office un t i l the conclusion of the first annual genera l meeting . 

. The company may at general meeting remove the auditors appointed 
by the board and appoin t o thers in their place of which notice has been 
given 10 the members of th e compa ny not less than fourteen days before 
the dale of the meeti ng. 

If the board fai ls to make such an appointmen t, the company in 
genera l meeting may make it. ISec. 224(5) ] 

(2) Subsequen t auditors. The aud i tors are appointed at every annual 
general meeting of the company and they hold office from the conclusion 
of that meet ing till the conclusion of the next annual general meeting. 
The company shall give intimation of appointment 10 every audi tor 
within seven days o f the appointment. ISec. 224(1)1 

Every audito r so appointed must give notice o f his appointment 10 the 
Registrar o f Companies within thirty days of receipt of the int imat ion 
informing th e Registrar that he has accepted or refused to accept the 
appointment. [Sec. 224( IA)J 

Special resolution for appointment of auditors in certain cases. The 
appointment o f auditors is made by an ord inar; resolution passed at the 
annual genera l meet ing of the company. But where twenty-five per cen t 
or more of the subscribed share capita l o f the company is held j ointly or 
singly by a pub li c financia l institution, a government company, Central 
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Government, any State Government, a nationalised bank or an insurance 
company carrying on general insurance business, the appointment or re
appointment of an auditor shall be made by a special resolution at each 
annual general meeting. 

lt is further provided that if a special resolution has not been passed, 
it shall be deemed that the appointment has not been made and the 
Central Government will appoint a person to fill the vacancy. (Sec. 224-
A) 

Restriction on number of companies for appointment as an auditor. 
No company shall appoint or reappoint any person as its auditor if such 
person is at the date of appointment or reappointment holding appoint
ment as auditor of 20 companies. This means that a person cannot be an 
auditor of more than 20 companies at a time. As a result of the 
Companies (Amendment) Act, 1988, a person in whole-time employment 
elsewhere will nOl be eligible to be appointed as audilOr of a company. 
Similarly, any partner of a firm of Chartered Accountants, who is in full
time employment elsewhere, shall not be taken into account for 
computing the ceiling on number of companies that can be under audit 
with the firm. Out cf these 20 companies not more than 10 companies 
should have a paid-up share capital of Rupees twenty-five lakhs or more. 
This limit of 20 is for each auditor. Where a firm has five partners, the 
total number of companies that firm can audit will be 100, provided no 
partner of the firm is in full-time employment elsewhere and no parti
cular partner is assigned more than 20 companies. If a person is a partner 
in four firms, he will nOl be entitled to audit more than 20 companies in 
aggregate. If a person is appointed in his individual capacity as well as a 
partner in a firm, the total number of companies in both capacities 
cannot exceed 20. Partial audit or joint audit will be treated as one 
appOintment of auditor and should be taken into the limit of 20 in 
respect of each of such auditor. [Sec. 224(lB») 

Before any appointment or reappointment is made, a written 
certificate shall be obtained from the auditor proposed to be appointed 
10 the effect that the proposed appointment will be in accordance with 
the limits specified above. [Sec. 224(1») 

Reappointment of retiring auditors. SUbject to the limit of 70 
companies in which an individual or a firm can be appointed auditor and 
also subject to such cases where the appointment or reappointment can 
be made by special resolution, a retiring auditor, by whatsoever a uthority 
appointed, shall be reappointed, unless (a) he is not qualified for 
reappointmen t; (b) he has given the company notice in writing of his 
unwillingness to be reappointed; (c) a resolution has been passed at that 
meeting appointing somebody instead of him or providing expressly that 
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he shall not be reappointed; or (d) where notice has been given of an 
in tended resolution to appOint someone else in the place o f a retiring 
audi tor but by reason of the deat h. incapacity or disqualification of that 
person the reso lution ca nno t be proceeded wit h. [Sec. 224(2)1 

(3) Casua l vacancy. The board may fill any casua l vacancy in th e office 
o f an auditor. Where such a vacancy is ca used by the resigna tion of an 
audito r, it sha ll only be filled hy the company in genera l meeting. Any 
auditor appointed in a casual "acancy shall ho ld office unti l the 
conc lusion o f the next annual general meeting. ISec. 224(6)1 

(4) Cen tral Go"ernment to appoint auditors in certa in cases. Where 
at the annua l genera l meetin g. no auditors arc appointed or reappointed , 
th e Central Government may appoi nt a person to fi ll the vacancy. [Sec. 
224(3) 1 

It is the duty of the company to inform the Central Government with in 
7 days if it fails to appoi nt o r reappoint auditors at an annua l genera l 
meeting. If the company fa il s to give notice, the company and every 
office r of the company who is in default, shall be.punishab le wi th a fine 
wh ich may extend to five hundred rupees. [Sec. 224(4)1 

Similarly, where the appo intmen t or reappointmen t is to be made by 
a special resolution as per Sect ion 224A(I) and the company fails to pass, 
at its annual general meeting, any specia l resolution appo inting an 
auditor or auditors, it sha ll be deemed that no auditor or auditors had 
been appointed by the compa ny at its annua l general meeting and the 
Ce ntral Government may appoint a person to fill the vacancy in such a 
casco ISec. 224(2) 1 

(5) Appointment a auditors of a govern men t company. The aud itor of 
a government company sha ll bc appoi nted or rea ppointed by the Central 
Government on the advice of the Comptroller and Aud i tor General of 
India. ISec. 619(2) 1 

Section 619-B also empowers the Central Governmen t to appo int 
auditors on the advice of the Comptroller "nct A uditor Genera l of India. 
in the same m~lIlnc r as is now adopted for governmenl compa nieS under 
Sect ion 619, in "II companies in which not less than fifty-one per cen t of 
the paid-Up share capita l is held by one or more of the following or any 
combina tion thereo f: (n) Centra l Governmen t, (b) State Government , (e) 
Governm ent Companies, (d) co rpora tions owned or controlled by the 
Centra/, Governmen t or the State Government. 

Remuneration of Auditors 
If the aud itors arc appointed by the board o f directors or the Cen tral 

Government, their remu neration may be fixed by the board or Cen tral 
Government, as the case may be. I f th e auditors have been appoin ted by 
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the shareholders in general meeting, their remuneration shall be ftxed bv 
the company in general meeting or in such manner as the company 10' 
general meeti ng may determine. 

Any sums paid by the company in respect of the auditorS' expenses 
shall be deemed 10 be included in the expression " remuneration." [Sec. 
224(8)J 

Removal of auditors 
First auditors. The company may, at general meeting, remove the first 

auditors, appointed by the board and appOint in their palce any other 
persons who have been nominated for appointment by any member of the 
company and of whose nomination notice has been given to the members 
of the company nOl less than founeen days before the date of the 
meeting. [Sec. 224(5)(a)J 

Subsequent auditors. SUbsequent audilOrs may be removed from 
offtce before the expiry of their term only by the company in general 
meeting, after obtaining the previous approval of the Central Govern
ment in that behalf. .[Sec. 224(7)] 

Special nOlice of at least founeen days shali be required for a 
resolution at an annual general meeting appointing, as auditor, a person 
other than a retiring auditor or providing expressly that a retiring auditor 
shali not be reappointed. [Sec. 225(1)] 

On receipt o f notice of such a resolution, the company shali fonhwith 
send a copy thereof 10 the retiring auditor who shall be entitled 10 make 
representations, in writing and not exceeding a reasonable length to the 
company. The company must send a copy of the representation to the 
shareholders provided such a representation is received in time. If a copy 
of the representation is not sent to the members because it was received 
too late or because of the company's default, the auditor may require that 
the representation be read out at the meeting. 

If thc coun is sa tisfi cd that provisions of this section are being abused 
10 secu re needless pUblicity for defamalOry maller, it may order that 
copies of the representation need not be sent out and that it need not be 
read out at the meeting. [Sec. 225(2,3) ] 

Rights and Powers of Auditors . 
(1) RighI of access to books of account. Every audilOr of a company 

shall have the right of access at all times 10 the books and accounts and 
vouchers of the company, whether kept at its head offtce or elsewhete. 

(2) RighI to call for infomwlion and explanations. He shall be entitled 
to require from the officers of the company such information and 
explanations as the audilOr may think necessary for the performanc:1' of 
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his duties as auditor. [Sec. 227( I ) J 
(3) Right 10 receive notice of general ""'Cling. All notices of, and other 

communica tions relating to, any general meeting of a company which any 
member of the company is ent i tled to have sem to him shall also be 
forwarded to the audi tor of the company. 

(4) Right 10 attend general meetings. He shall be emitled to anend any 
genera l meeting and to be heard at any general meeting which he allends 
on any pan of the business which concerns him as auditor. (Sec. 231) 

(5) Right 10 visit branches. Where the accounlS of any branch office are 
audited by a person other than the company's auditor, the laner shall (a) 
be entilled to visit the branch office, i f he deems it necessary to do so for 
the performance of his duties as audi tor; and (b) have a right of access at 
all t imes to the books and accoun ts and vouchers of the branch office. 
[See. 228(2)1 

(6) Right to sign the audit reporr. Seetion 229 provides that only the 
person appointed as auditor of the company or where a fi rm is so 
appointed , only a panner of the firm practising in India, may sign the 
auditors's repon or sign or authenticate any other document of the 
company required by law to be signed or authenticated by the auditor. 

(7) Right to claim remuneration. He is also entilled to claim his 
remuneration on completion of audit of the accoun LS of the company. 

(8) flight of lien. The auditors 's r ight of l ien is a controversial one. But 
i t was held that the audito r has no lien on books 0f acco unLS in respect 
of audit work. But if he has wbrked on the books of accounts in the 
ca pacity of an accountant, he has a right of lien on such books.' 

The working papers necessary for preparing a balance sheet on behalf 
of a client for audit purposes belong to the auditor, but the 
correspondence between an accountant on behalf of a company and third 
parties belongs to the company.' 

Duties of an Auditor 
The duties of an auditor may be discussed under the two heads, 

namely: (a) statutory duties; and (b ) general duties. 
Statutory duties. Following arc the statutory duties of an auditors: 
(I) Duty to make a report fa fhe members. The auditor shall make a 

repon to the members of the company on the accounts examined by him, 
and on every balance sheet and profit and loss account and every 
document declared to be pan of or annexed to the balance sheet or profit 
and loss account, which are laid before the company in general meeting 

'Bllrleigh v. Ingram Clarke Lfd. (1901) 27 Acel. LR. 65. 
'Chantry Martin & Co. v. Martin ( 1953) 2 O.B. 286. 
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during his tenure of nerice. Thc report sl1<l1l S (~It(' whether. in his op inion 
and to the hest of his informatiun and according to the ex planations given 
to him, the said accounts givc the information required by this Act in a 
manner so required and give a tru e and rair view, (n) or th e sta te or the 
company's affa irs at the end of its financial year in the case of the balance 
sheel ; and (b) o r the prorll or loss ror it s rinancial"ea r in thc case or it s 
profit and loss account. 

TIle Object or this provision is to secu re to th e shareholders, inde
pendent and reliahle information respecting the true financial position of 
the company at thc time or audit. If th e auditors reel that proper books 
of account have not been maintained as req uired by the Act or the 
accounts do not represcn' a true and fair view, th ey must mention it in 
their report to the sh'"eholders. Li ndley L.J. in Re Londoll and Gell era l 
Bank (No.2) ohserved as ro llows: "A person whose dutl' i t is to convev 
information tv others docs nol discharge that dUly by simply givi ng them 
so much information as is calcu lated to induce IheIll , or some of them, to 
ask for more ... An auditor who gives shareholders means of information , 
instead of inf()rmation, in res pec t of a company's fi nancial position does 
so at his peril and runs the very serious risk of being held , jud icially, (0 

have failed to discharge his duty. ,,-I 
In this connection it must be noted that the auditor shall he 

considered 10 have complied with his duty to report to the members, ir he 
signs his report ;:IOd the halance sheet 'and sends them to directors. rt is 
not the aud itor's duty to see {hat the directors ca ll a meeting and that his 
reporl is sent or pl aced in lhe hands or shareholders' 

The aud itor'S repo rt shall also stat e «(I) whether he has obtained all 
lhe informat ion and explanations which to th e bes t of his knowledge and 
belier were necessary ror the purposes or his audit; (I,) whether in hi s 
opinion , proper books o r accou nts as required by law have been kept by 
lhe company and proper relurns adequate ror the purposes o r his audit 
have been received rrom branch es not visited bv him; (c) whether th e 
repon on the accounts of any branch office audited by some person oth er 
lhan lhe company's auditor has been rorwarded 10 him and how he had 
dealt wil" the sa me in preparing the auditor's report: and (d) whet her lhe 
company's balance shee t li nd profit and loss acco unt dealt with hy the 
report are in agreenlcnt with the hooks of account and returns. ISec. 
227(3) 1 

Where any or the uhove ment ioned matters is answered in the nega ti ve 
or with a qualiri cation, the auditor's report shall sta te the reaSon ror lhe 

'( 1895) 2 Ch. 673, 684. 
'Re Allell Craig & Co. (London) Ltd. (1934) All LR . Rep. 301. 
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answer. [Sec. 227(4) [ 
Sec l ion 227(4A) empowers the Cenlral Governmenl lO direCl lhal in 

lhe case o f such class or descriplion o f companies as may be specified in 
the order, the audilor"s repon shall also include a Slal emenl on such 
mallers as may be speci fied lherein. In exercise of the power conferred by 
lhe above secl ion, the Company Law Board iss ued on 7 Seplemher 1988 
an order ca lled "The Manufaeluring and Olher Compan ies (Auditor's 
Report) order, 1988 and il ca me in to force on I November, 1988. 

The audito r's repon shall be read before the company in general 
mee ling and shall be open to inspeelion by any member o f the company. 
(Sec. 230) 

(2) Dllry ro make enquiries. Seclion 227( IA) inlrodueed by lhe 
Companies (Amendmenl) ACl, 1965, has imposed a dUly on audilors to 
inyuirc: 

(i) whelher loa ns and advances made by the company on the basis of 
securily ha ve been properly secured and whelher the lerms on which lhey 
have heen made are nOl prejudicial to the interesls of the company or ils 
member.s; 

(ii) whelher lransael ions of the company which are represented merely 
by hook enlries arc nOl prejudicial to the inleres ls o f the company; 

(iii) where the company is an inves lmenl compa ny or a banking 
company, whether so much of Ihe assets of the company as consist of 
:-; tl:lfL'S. debentures and olher securit ies have been sold at a price less than 
lhal al which lhey are purchased by the company; 

(i t") whel he r loans and advances made by the company have been 
~ h{)wn as depos its; 

(t·) whelher personal expenses have been charged l o revenue accounl; 
(t 'i ) where il is Slaled in the books and papers o f the company lhal any 

, hares have been allo lled fo r cash, whelher cas h has aClually been so 
rCCL i\ 'cd , whether the position. as slaled in the account books and the 
halance shc!.! 1 is co rrect, regular and nOI misleading. 

(.;) Dilly 10 anisl inspectors. It shall be the duty of th e 3udilOr to 
prese rve anu produce for an in ~ recl or all books and papers uf the 
company which arc in his cuStouy or powe r. Hc shall also give the 
inspeclOr all ass islancc in connection with th e inves tigation <.is he is 
reasonably able to give. [Sec. 240( 1)1 

(4 ) Dill.'" 10 eerrif), S{(lIl11ory r<'pon The audilor has lO ce rtify lhe 
statutory rcpurt as correC l, insu far as the report relates tu the shares 
i.IJlollcu by the company, the cash received in respect uf such shares and 
th e rece ipl ' and p"ymcnls of the company. [Sec. 166(4) [ 

(5) Dilly in re{{liion 10 Ih e isslle of prospeellls. Seclion 56( 1) provides 
lhal evety prospeclus iss ued by an ex isling company sha ll conlain a reporl 
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hy th e auditors o f the compa nv relating to the pro fi t and loss and assets 
and liabilities of the comrany. The report must refer 10 the rales of 
dividends. if any, raid hy the comrany in res pect of each class of shares 
for each of th e fi ve rinancia l years before th e issue or th e r ros r ec t.us. The 
re r un of thc auditor mus t also state ser arat ely th e pro rits and l os~es of 
tlte company's subsidiaries and also i ts comhincd profits and losses. 

(6) DUlY in relation 10 Ihe dec/aralion of sol"cney. In case of memhers' 
vo lunt ary winding up, the declaration of so lvency must he accompa nied 
hya copy of th e auditors' report on th e profit and loss account and tlt e 
ba lance sheet o f the company prepared upto tlte date of the dccla r:lti on 
and should embody a statement o f the compa ny's assets and l iabi li ties as 
on tltat date. ISec. 4SS(2(b) J 

T he statutory duti es o f the auditors ca n be expanded but they ca nnot 
be restricted by the art ic les or the directors o f the company. ' 

Genel·al Duties 
In addition to the ahove statutory duties, there arc certain othcr du ties 

of an auditor which have been recognised by couns. These general duties 
arc stated below: 

I. An auditor mus t be hones t, that is, he must not certi fy what he docs 
not believe to be true. 

In Depllfy Secretary to fhc Gm'crnmCf!( of i lldia, Afin isrr)' of Finance \'. 
5.N. Dos Gupta ,to. it was observed: "V is-a~vi s the shareholders the audi tor 
holds a pos ition of tr us t and it is his bounden duty to honour that trust 
hy Ileing ca ndid with shareholders and telling th em frankly and full y 
everylhing with regard lO th e afrairs of th e co mpany which have come to 
his kn owledge and which i t is mater ial for the shareholders to know ... his 
duty is to make a full , careful and truth ful report in default of which he 
must he held to have failed in the discharge o f his Obl igat ions." 

2. He must exercise reasonab le ca re and skill in the discharge o f his 
du ties. What is rcasonahlc ca re and sk ill depends upon the circumstances 
of each case. Where th ere is nothing to excite suspicion, very l i ttl e 
enquiry will be reasonable and sufficient ; and when suspicion is aroused, 
more care is obviously necessa ry but still an auditor is not bound to 
exercise more than reasonab le ca re and 'skill even in case of suspicion. He 
is perfectly justi fied in acti ng on the opinion o f an expen where specia l 
knowledge is required. If he fai ls to exercise reaso nable ca re and skill , he 
may be held liab le for da mages.' 

5NcWlon 1'. JJinninglwm Small Arms Co. Ltd. ( 1906) 2 Ch. D. 378. 
(·AI.I<. (1 9%) Go t. 414. 
' fie London and General Bank (No.2) 1892 2 Ch. 673. 
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.'. It is the duty of an audito r to verify not merely, the arithmetical 
accuracy of the hala nce sheet but its substantial acccuracy. An auditor is 
no t to be confined to mechanics o f checking vouchers and making 
arithmetical compu tat ioos. He must see that the books show a true and 
correct representation of company's affairs. 

The audito r must check cash in hand and also bank balance at bank by 
inspecting the pass-book or by obtaining certificate from the bank' 
Similarly, he should ve rify the exis tence of assets and not assume as true 
the particulars given in earlier balance sheets or the words of persons in 
management of the company' 

The profess ional standards have undoubtedly risen in recent years. In 
COl/lroller of Ins/lrance \'. H. e. Das,1O it was held that an auditor should 
no t merely rely upon th e statements of persons who constitute the 
management in matters capable of direct vertification by him from books, 
acco untS and vou chers. 

~ . A n auditor is a watchdog. not a bloodhound. H e is not a detective 
nor is he to approach his work with suspicion. He is justified in believing 
tri ed servants of the company in whom confidence is placed by the 
company. H e is entitled to assum'e that they are honest, and to rely upon 
their representations, provided he takes reasonab le care. If there is 
anything calculated to exc ite suspicion, he should probe into the bottom, 
hu t in the absence of anyth ing of that kind, he is only bound to be 
reasonably caut ious and ca reful. 

It was held that i t was no part of an auditor 's duty to take stock and 
that he is not gui lty of negli gence if he accepts a certificate of the 
manager as to the value of stock in the absence o f suspicious 
circumstances. II 

5. A n auditor must repo rt all material facts and points to the 
shareholders. He is not bound to give advice either to directors or 
shareholders as to what th ey ought to do. He is not concerned with the 
po licy of th e company. 

6. A n auditor not only owes a duty of protecting shareholders but also 
O\\-"CS 3 duty of ceJ rc cv~n 10 a llon·membcr if he knows thaL his audited 
acco unts arc going to be produced in order lo "attract someone to invest 
in the company. unless there is an ex press discla imer of responsibilityY 

'lor a.\' \', MOITilr & Crom In, (1 9 18) J5 T.L.R , 126, 
"'Co/lneil of InSfifllf/! 0/ Cltnrtat.·t/ A cCO/lnU/flIS 0/ India \', I?njnmm ( 1960) Comp, 

Cas (l7, 

1"1\. I. R. 195 7 Cat. 187. 
" !I< Kings/on Calion Mill lO. Ltd. (No.2) ( 1896) 2 Ch. 279. 
I~Hedlc:y Byrne and Co, Ltd. \', J-Iellers and Partners Ltd, (1946) A.D. 465, 
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Auditing Bra nch Olli ce Accounts 
\\'here a company has a hranch orfiee. the accounts of that o rfiec shall 

he audi ted hy the co mpa ny's auditor o r hy a person qualified for 
(tp pOintOlcn l :IS aUU lt or o f the com p;tit)'. \ \'i i\... , c t h e ~ r~nrh nffirc is 
silua led in a country o utside India. the accou nts shall he audi ted ei ther 
hy the company's auditor Of t'ly a perso n a qua lified according to the 
pn)\'isio ns of the Act. or hy an accoun tant duly qualified to act as an 
auditor of the accou n.ts of the hra nch office in acco rdance with the la\\'S 
o f that count ry. ISec. 22S( I ) 1 

Autiit oJ hrallch aCCOflfllS hy n persoll other than the company's auditor. 

W here the acco unts of any hranch ofrice arc audited hy a person oth er 
th an the company's illIdi tor. the latt er sha ll (a) be entitled to visit the 
hr" llch office, if he decms it necessary to do so for the performance o f his 
duties ilS auditor: and (b) have a r ight of access at all times to the books 
and lto.:uunls and vouc hers o f the co mpany maintained at its branch 
office. 

I n the case of a banking com panv having a branch omce outside Ind ia, 
it shall be su fficient if the auditor is allowed access to such copies of and 
ex tract fro m, the hooks and accounts of the hranch as have been 
tra nsmitted to the company's principa l o rtice in India. ISee. 228(2)1 

Where a company in general meet ing decides to have the accounts o f 
a hranch orricc audi ted o therwise tha n by the company's auditor, the 
company in that mee ting shall , fo r the audi t o f those accounts, appoi nt 
a person quali fied fo r appO intment as auditor of the company or, where 
the hranch office is situated in a coun try outside [ndia, a person who is 
ei ther qualified as aforesaid o r an accountant duly qualified to act as an 
auditor o f the branch o rtice accounts in accordance with the laws o f that 
country, or authorise the broad o f directors to appoint such a person in 
consultation wi th the company's auditor. ISec. 228(3)(a)] 

POI,'ers and dillies oj branch audilOr. The person so appointed 
(hereafter referred to as the branch auditor) shall have the sa me powers 
and du ties in respect o f audit as the company's auditor has in respect o f 
th e same. ISec. 228(3)(b) J 

T he branch audi tor shall prepare a report on the accounts of the 
bra nch orrice exa mined by him and forw,,,d the same to the company's 
audi tor who shall, in preparing the aud i tor's report, deal wi th the same 
in such manner as he considers necessary. [Sec. 228(3)(e)] 

Remuneration oj branch audilOr. The branch auditor shall receive such 
remuneration and shall ho ld his appointment subject to such terms and 
cond i tions as may be fIXed either by the company or by the board o f 
directors, if so authorised, in general meeling. [Sec. 228(3)(d)] 

Exemption of branch audit. The Central Government may make rules 
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providing for the exemption of any branch office from the provisions of 
this section and, in making such rules, the Central Government shall 
have regard to all or any of the following matters, namely: 

(i) the arrangement made by the company for auditing the accounts of 
b<~nch office by a person o therwise qualified for appointment as branch 
auditor, even though such a person may be an officer or employee of the 
company; 

(ii) the nature and quantum of activity carried on at the branch office 
during the preceding three years; 

(iii) the availability at a reasonable cost of a branch auditor; and 
(iv) any other matter which in the opinion of the Central Government 

justifies the grant of exemption. ISec. 228(4)J 

Special Audit 
Circumstances of special audit. Where the Central Government is of 

the opinion that (a) the affairs of any company are not being managed in 
accordance with sound business principles or prudent commercial 
practices; or· (b) that any company is being managed in a manner likely 
to cause serious injury or damage to the interests of the trade, industry 
or bu~iness to which it pertains; or (c) that the financial position of any 
company is such as to endanger its solvency, the Central Government 

. may direct that a special audit of the company's accounts be conducted. 
The Central Government shall appoint either a chartered accountant or 
the company's auditor to conduct such special audit. ISec. 233A (l)J 

The chartered accountant or the company's auditor appointed for the 
purpose of special audit shall be known as a special auditor. ISec. 
233A(2)J 

Powers atul duties of special auditor. The special auditor shall have the 
same powers and duties as the auditor of the company has under the Act, 
except that he shall make his report to the Central Government and not 
to the members of the company. [Sec. 233A(3)J 

Report by special auditor. His report shall include all matters requ ired 
to be included in an auditor's repo rt under Section 227 and, if the Central 
Government so directs , shall also include a statement on any other 
mailer which may be referred to him by that Government. ISec. 233A(4)I 

Action on the report. On receipt of the report of the specia l auditor, the 
Central Government may take such action as it cons iders necessary. If it 
docs not take any action on the report within four months of the date of 
its receipt, a copy of the report shall be sent to the company req uiring it 
to circulate or read the report to members at the next annual genera l 
meeting. ISec. 233A(6)J 

Expenses of special audit. The expenses of any special audit shall be 
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delermined by Ihe Centra l Government and sha ll be payable by the 
company. ISec. 233A(7») 

Cost Audit 
Alldil oj coS( accounls. Seclion 2336 empowers the Central Gover

nmenl to order the conducting of cost audits of companies engaged in 
production , processing, manufacturing or mining activities for which 
mainlenance of cost accounlS had been prescribed under Section 209. 
The audilor must be eilher a COS I accountant wilhin the mean ing of the 
Cost and Works Accounlant ACI, 1959, or any chartered accountant 
wilhin Ihe meaning of Ihe Chartered Accountants Act, 1949. The conduct 
o f audit shall take place in such manner as may be prescribed in the 
order. ISec. 2336 (I» ) 

Appoinmlenl oj cosl audilOr .. The auditor under this seclion shall be 
appointed by the board of directors of the company with Ihe provious 
approval of Ihe Central Government. 

The Companies (Amendment) Act, 1988, further provides that the 
provisions of Seclion 224(16) applicable to the slatutory auditors in 
regard to the number of companies in which a person can be appointed 
as an auditor, sha ll now apply to cost auditors too. Accordingly, before 
the appointment of any cost auditor is made by the board of directors, a 
wrillen ccrtificate shall be obtained from Ihe auditor proposed to be 
appointed 10 the effect that the appointment, if made, will be in 
accordance with the provisions of Section 224(IB). ISec. 223(B)2J 

An audit conducted by an auditor under this seclion shall be in 
addil ion to Ihe usual audit of the company accounts.[Section 2236(3») 

Power and d,llies oj COSI nudilor. He sha ll have the same powers and 
dUlies in relation to the audit conducled by him as an auditor of the 
company has under the Act. He shall make his report to the Central 
Government in such form and within such time as may be prescribed, and 
shall also forward a copy of the report to the company. [Sec. 2336(4» 

QllalificmiollS oj COSI nudilOr. A person who is disqualified for 
appoinlmenl as an auditor according to the provisions of the Act shall 
nol be appOinled or reappointed for conducting Ih~ auuil of th~ COSI 
accounts of a company. 

Anyone appointed for cond ucting such an audit shall cease to do so 
if, afler his appointment he (a) amacls any of the disqualifications of a 
company audilor; or (b) is appointed as Ihe auditor of the companY.ISec. 
2336(5») 

Assislance 10 be given 10 cosl nudilOr. When the Centra l Government 
orders a company to conduct the audit of its cost accounts, il shall be the 
dUly of the company to give all facilities and assistanee 10 the person 
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Ated for conducting such an audit. ISec. 2338(6)1 
In/omlmion to be giver. to Central Government. On receipt of a copy of 

the report from the cost auditor, the company shall furni sh the Central 
Government with full information and explanation on every reservation 
or qualification contained in such a report. [Sec. 2338(7)1 

If the Central Government is of the opinion that any funh er infor
mation or explanation is necessary, the Government may call [or such 
funher information and explanations. [Sec. 2338(8)] 

Action on the , eporr. On receipt of the report of the cost auditor and 
the information and explanations furnished by the company, the Central 
Government may take such action on the report as it considers necessary. 
[Sec. 2338(9) 1 

The Central Government may direct the company to circulate the 
report of the cost auditor to its members, alongwith the no tice of the 
annual general mecting to be held for the first time after the submission 
of such a repon. [Sec. 233B(10)] 

QUESTIONS 

1. What are the prOVisions of the Companies Act relating 10 the maintenance, 
inspection) authentication and filling of accounts? 

2. What arc the books of account required to be kepi by a company and where? 
Who are the persons who can inspect these books? 

rCA. (Finn/). November 1976] 
3. Distinguish between annual rertu ms and annual accounts. 

[DeU,i, RCom. (HOIlS.), 1975J 
4. "There shall be allachcd to every balance sheet laid before a company in 

general meeting a rCJX>rI by its board of directors". What are the matters which are 
required by law to be menlioned in the Directors' Report? . 

[Company Secretary (Fina/), October 1975J 
5. What are the provisions of the Companies Act relating 10 the qualifications, 

appointment, remuneration and removal of auditors? 
[1.C. W.A., Janllary 1970J 

6. Examine the provisions for the appointment and/or reappointment of the 
auditors by: 

(i) A new company--appoinl ment of first auditors. 
tii) A public company where public financial institutions/governmenl etc., hold 

not less than twenty-five per cent of (he subscribed capital. 
(iii) Government companies. [Company Secretary (Finnl), October 1975J 
7. "An auditor is not bound to be detective, or as was said, to approach his work 

with suspicion or with a foregone conclusion (hat there is somc(hing wrong". 
Examine this statement with reference to powers and duties of auditors. 

[I.e. W.A., December 1976] 
8. Discuss the jX)Wcrs and duties of an auditor under the Companies Act. 

[C.A. (Final), May 1978J 
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9. Discuss the procedure for remova l of an audi tor under the Companics Act. 
10. State under what circumstances, in which class of companics and by whom 

cos t audi t may be conducted under the Companies (Amendment) Act, 1%5. 
[l. C WA., December 1974J 

11. Under what circumstances may be Central Government d irect specia l audi t 
o f a company's accounts? How is the report of a special audilOr dealt with? 

12. State the provisions o f the Companies A ct in respect of auditing of accounts 
of a branch office of a company. 

PRACTICAL PROIlLEMS 

1. Will the fact of not having held the general meeting be a val id defence for 
failure to file with the Registrar of Companies copies of Balance Sheet and Profi t 
and Loss Account together with the Board's report and the Auditor 's report? 
Discuss. [Company Secrelary (Infer), April 1974) 

2. The auditors of a company made a confident ial report to the direclOrs, catting 
thei r attention to the fact tha t the securit ies of some loans were insu fficient and that 
there was difficulty in realisation. They also stated that, in their opinion, no dividend 
should be paid for the year. In thei r report to the shareholders, however, they 
mercly stated that the value of securities was dependent upon realisat ion. Divi
dends, for the year, were in due course declared by the company on the d irectors' 
recommedations. Arc the auditors liable for the above mentioned statement in 
their report to the shareholders regard ing the rcalis.1ble value o f secur it ies? 

[CA. (Final), May 19781 
3. l7..zm Limited, a public company, in which 30% of the subscribed capital is 

held by the Central Government wishes to reappoint MIs Large and Co. as its 
auditors in the Annual General Meeting proposed to be held on 31st March 1976. 
Advise bzat Limited abou t the procedure to be followed in this regard. 

[CA. (Final), November 1976) 
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IVIDENDS AND BONUS SHARES 

~~s 
( THE ordina ry mea ning ol\"d ividend" is the rece ipt by the shareholders 
~f parts of pro fits of the company, It refers to the share of the net profits 
of a jo int stock company payable to each shareholder or member] It 
fo llows from this that dividends ca n only be paid ou t of profits. ) 

A trading-company is formed for the purpose of earning profits and. 
as such. the power to declare dividends is inherent or implied in the case 
of a trading company. It need not be expressly provided for in its 
memorandum or articles. Of course the articles may regulate the manner 
in which the dividends arc to be paid. 

Regulation 85 o f Table A provides that the company in genera l 
meeting may declare dividends. but no dividend shall exceed the amount 
recommended by the board. This means ' that the board of directors 
recommend a rate of dividend at the annual general meeting which is to 
be approved by the shareholders. The shareholders may reduce the rate 
of dividend but in no case do they have the right to increase the rate 
recommended by the directors. Dividends become payable on ly when a 
resolution is passed ' by shareholders at the meeting. 

It may be noted here that it is for the board of directors to recommend 
the rate of dividend to be declared. The shareho lders cannot enforce the 
distri bution of profits and no shareho lder can claim the declara tion of 
dividends unless the directors fraudulently dec l ine to pay them.' 

How much of the profits shall be distributed to th e shareholders in the 
fo rm o f dividends is a matt er o f in ternal management of the company and 
it is for the shareho lders and directo rs to decide the issue. The court will 
not interfere wi th their discrction.2 

'/Jond \'. /Jarrow flnemalile Co. ( 1902) 1 Ch. 353. 
' /Jur/lm" v. Eorle ( 1902) i\ .c. 83. 
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ORY PROVlSIONS REGARDING DMDENDS 

@>lfnt of dividerui only out of profits. A company may declare or pay 
diVIdend for any financial year out of: 

,-C(a) the profits of the company for the year for which dividends are to 
be paid or/and undistributed profits of the previous financial years 
arrived at after providing for depreciation in accordance with the 
provisions of the Act and after transferring to the reserves of the 
company such perccntage of its profits as may be prescribed by the 
Central Government,' but not exceeding ten per cent. The company may, 
however, create greater reserves. (Sec. 205(1)(2-A)]; or 
~(b) accumulated profits earncd by the company in previous years and 

transferred by the company to its reserves. But such declaration must 
comply with the rules framed by the Central Government.' Any 
declaration of dividend not in accordance with the rules so framed shall 
require the previous approval of the Central Government. (Sec. 205· 
A(3)]; or 
~(c) capital profils,' provided (i) the articles permit such payment, (ii) 

capital profits have been realised in cash, and (iii) surplus remains after 
the revaluation of all the assets and liabilities of the company; or 
./(d) moneys provided by the CentrallState Government for the pay

( ment of dividends in pursuance of a guarantee given by the Government 
concerned. (Sec. 205(1)] 

It is worth nothing that no dividends can be paid out of capital. Such 
a payment is ultra vires, even if sanctioned by the memorandum or the 
articles. It was further held in Flicrofts ' case that directors who are guilty 
of such payment are jointly are severally bound to repay the amount to 
the company' 

However, a company may pay interest out of capital in certain cases 
provided for in Section 208. 

?Xl., a dividend on non-compliance with Section 80-A. Dividends cannot 
(be'tleclared by a company on its equity shares, if it fails to redeem the 

preference shares as required by Section SOA [Sec. 205(2B) I 
Section 80A, inserted by the Companies (Amendment) Act, 1988, pro

vides that all existing irredeemable preference shares shall be redeemed 
within a period of five years from the commencement of Amendment Act 

'Refer la The Companies (Transfer of Proflls ta Reserves) Rules, 1975, given 
later in this Chapter. 

'Refer la The Companies (Dectaratian of Dividend out of Reserves) Rules, 
1975, given later in this chapter. 

'Foster v. The New Trinidod Lake Etc. Co. Ltd., (1901) 1 Ch. 208. 
'(1882) 21 Ch. D. 519. 
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of 1988, i.e., 15th June, 1988. It further provides that all existing prefe
rence shares redeemable after ten years from the da te of issue shall be 
redeemed within ten years from the commencement of the Amendment 
Act 1988, unless the same are due for redemption earlier. 
. ~djustmenr of depreciation and losses for previous years. Companies 
ir'; n;t entitlpA to pay dividend unless depreciation has been provided for 
the current year out of the profits at the rates specified in Schedu le XIV. 
If the compimy has not provided for depreciation for any previous finan
cial years, that should be deducated from the profits. If the Company has 
incurred any loss in any previous financial years, such loss shou ld also be 
deducated from profits. However, the Central Government may allow any 
company to declare or pay dividend without providing for depreciation if 
it .lAi;\ks necessary to do so in public interest. [Sec. 205(1) 1 
~ Di"idend payable only in cash. No dividend shall be payable except 

in cash. However, this provision sha ll not be deemed to prohibit the 
capitalisation of profits or reserves of a company for (a) the purpose of 
issu ing fully paid-Up bonus shares; or (b) paying up any amount being 
unpaid for the time on any shares held by the members of the company. 

(S!Js . 05(3)] . 
5. ode of Payment. Any dividend payable in cash may be paid by 

IrCque or warraI)tthrough the po~i directed to th'e registered address of 
the shareholder eniitIed to the payment of the dividend. In the case of 
joint shareholders, it may be sent to the registered a-cldress of one of the 
shareholders first named on the register of members, or to such person 
and such address as the shareholders or jQ.iill shareholders may in writing 
direct."fSec. 205(5)1 
;xo/Dividend payable to Ihe registered sharehoUler. No dividend shall be 

paid by a company in respect of any shares except to the registered holder 
of such shares or to his order or to his banker. In case of a share warrant, 
payment should be made to the bearer of the warrant or to his banker. 

~
s 06) 

i"idend to be paid within the prescribed time. Dividends must be 
; within forty-two days of their declaration. Every director of the 

company, if he is knowingly a party to default, shall be punishable with 
simple imprisonment for a term which may extend to seven days and shall . 
also be liable to a fine except in the following cases: (a) where the 
dividend could nOl be paid by reason of the operation of any law; (b) 
where the shareholder has given directions to the company regarding the 
payment of dividend and those directions cannot be complied with; (c) 
where there is a dispute regarding the right to receive the dividend; (d) 
where the dividend has been lawfully adjusted by the company against any 
sum due to it from the shareholders; or (e) where failure to pay dividend 
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w,as-not due to any default on the part of the company. (Sec. 207) 
( 8. Bee/ared di"idend a statutory debt. A dividend becomes a debt from 
('he-da te on which it is declared and becomes payable. The shareholder 
en titled to it can enforce its payment through court.' Even the share
holder can file a petitio n for winding up the company' However, interim 
dividend docs not become a debt " nd therefore it can be rescinded by the 
h ;ar<i-.psl:ore its payment. 
~'id('nds fO be declared only at annual general meeting. Dividends 

ca n be declared only at the annual general meeting in respect o f the 
parti cu lar financial yea r for which til e annual general mee ting has been 
convened. Thc profi ts ea rned in pas t yea rs and remaining accumulatcd 
may be pa id as dividend in respect o f the financia l yea r for which the 
annual general mee ting has heen convened.9 Once a company has 
declared a di\'idend for a fina ncia l year at an annual general mceting, a 
further dividend ca nnot be declared in res pect of the sa me year at a 
SUbsequent gcner(ll mec(ing. 1O 

However, dividends may be declared at an extrao rdinary general 
meeting if the company could not decla red a dividend at an annual 
general meeting and the articles of association do not provide to the 

CO~i" idend in proportion to paid lip capital. A company may, if so 
a(;t~~ed hy its articles, pay dividends in proportion 10 the amount paid 
up on each share where a larger amount is paid up on some shares than 
others. (Sec. 93). Bu t in the absence of such a provisio'n in the articles, 
dividends wi ll be in proportion to the nominal va lue of the shares 
irresp.c.pive of the paid up amount of each shareIl . 

II. No di"idend on advance payment of call. No dividends can be paid 
b a company on advance payment o f call made by the sha reholders , 
unless it is authorised by the articles. .x--~ 
The Companies (Transfer of i)rofit~e~es) Rules, 1975 

in cxcrc;'e o f the powers conferred by sub-section (2A) of Section 205 
of the Companies Act, the Ccntr2i Government framed the Companies 
(Transfer of ('rofits 10 Reserves) Rules, 1975. TIlese rules came into 
effect in July 1975. Th ese rules were amended in 1976 and 'he rules in 
their amended form arc as follows: 

'Re Severn Ere. Rly. Co. L.R. ( 1896) 1 Ch. 559. 
s/lari Prasad l '. A.C Traders Ltd. Al.I{. 19(i~ Mad. 519. 
9Ragilltnmlwn Neorin l'. Swadesh Cloth Dealers LId. , ( 1964) Comp. Ds. 570. 
IOBiswa Nmh Prasad \'. New Central litre Mills LId. (1 % 1) Camp Cas. 125. 
li Re l1ridgew(jfer Nm-igo((on Co. (1 891) 2 Ch. 317; Oakhonk Oil Co. \'. e mm 

(1882) 8 App. Cas. 65. 
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1. Percentage of profits to be trdnsferred to reserves. No dividend 
shall be declared or paid by a company for any financial year out of the 
profits of the company for that year arrived at after providing for 
depreciation in accordance with the provisions o f sub-section (2) of 
Section 205 of the Act, except after the transfer to the reserves of the 
company of a percentage of its profits for that year as specified below: 

(a) Where the dividend proposed exceeds 10 per cent but does not 
exceed 12.5 per cent o f the paid up capital, the amo unt to be transferred 
to the reserves shall not be less than 2.5 per cent of the current profits; 

(h) Where the dividend proposed exceeds 12.5 per ce nt hut docs not 
exceed 15 per ccnt of the paid up capital, the amount to he transferred 
to the reserves shall not be Jess than 5 per cent of the cu rrent profits; 

(e) Where th e dividend proposed exceeds 15 per cent hut dnes not ex-
ceed 20 per ce nt of th e paid up capital, the amount to be transferred to 
the reserves shall not he less than 7.5 per cent o f the current profits; and 

(d) Where the dividend proposed exceed 20 per cen t o f the paid up 
capital, the amount to be transferred to reserves shall not be less than 10 
per cent of the current profits . . 

Where the dividend proposed is JO per cent or less o f the paid-Up 
cap ital of the company, no portion of the net profit is compulsorily 
required to be transferred before declaration or payment of dividend. In 
such a case it is optional to transfer any profit to the reserves. 

2. Conditions governing voluntary transfer of a higher percentage. 
VOluntary transfer by a company of a percentage higher than JO per cent 
o f its profits to its reserves is allowed provided that: 

(a) Where a dividend is declared, a minimum distribution sufficient 
for the maintenance of dividends to shareholders at a rate equal to the 
average of the rates at which dividends declared by it over the three year 
immediately preceed ing the financial year is ensured; or 

(b) Where bonus shares have been issued in the financial year in which 
the dividend is declared o r in the three years immediately preceding the 
financial ycar, a minimum distribution sufficient for the maintenance of 
dividends to shareholders at an amount equal to the average amount 
(quantum) of dividend declared over the th"'" years immediately 
preceding the financial ycar is ensured. 

However, where the net profits after tax arc lower by 20 per cent or 
more than the average ~e' profits after tax of the two finan cial yea rs 
immedia tely preceding, it shall not necessary to ensure such minimum 
distribution. 

(e) Where no dividend is declared, the amount proposed to be 
transferred to its reserves from the current profits shall be lower than the 
average amount of the dividends to the shareholders declared by it over 
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the three years immediately preceding the financial year. 
3. Penalty. If a company fails 10 comply with any of the provisions 

contained in these Rules, the company and every officer of the company 
in default, shall be punishable with fine which may extend 10 Rs 500, and 
where the contravention is a continuing one, with a further fine which 
may extend 10 Rs 50 for every day, after the first, during which such 
co ntravention continucs. 

The Companies (Deciardtion of Dividend out of Reserves) Rules, 1975 
In cxercise o f the powers con ferred by sub-section (3) of Section 205A 

of the Com panies Act, the Cent ral Government framed the Companies 
(Declaration of Dividend ou t of Reserves) Rules, 1975. These rules came 
into effect in July 1975. These rules provide as follows. 

In [he CVCilt of inadequacy or absence of profits in any year, dividend 
may be declared by a company fur that year out of the accumulated 
profi ts ea rned by it in previous year and transferred by it to the reserves, 
subjcci to the conditions that--

(a) the rate of dividend declared shall nOl exceed the average of the 
rates at which dividend was declared by it in the five years immediately 
preceding that yea r or ten pe[ cent of i ts paid up capital, whichever is 
less; 

(b) the tota l amount 10 be drawn from the accumulated profits earned 
in previous yeals and transferred to the reserves shall not exceed an 
amou nt eq ual 10 one-tenlh of Ihe sum of its paid up capital and frcc 
reserves and the amount so drawn shall first be utilised to set off the 
losses incurred in the financial year before any dividend in respect o f 
preference or equity shares is declared; and 

(e) Ihe balance of reserves after such withdrawal shall not fall below 
fifleen per cent o f its paid up share capital. For the purpose of these 
rules, "pro fits ca rned by a company in previous years and transferred by 
il to Ihe reserves" shall mean Ihe IOlal amount of net profits after lax 
Iransferred to reserves as at the beginning of the year for which the 
dividend is 10 be declared; and in compuling the said amount, the 
appropriations out of the amounts transferred from the Development 
Rebate Reserve (at the expiry of the period specified under the Income· 
lax Act, 1961) shall be included and all items of Ca pital Reserv~ 
including reserves created by revaluation of assets shall be excluded. 

Unpaid or Unclaimed Dividends 
Transfer to Unpaid Divident Account. Section 205A has been 

amended by the Companies (Amendment) Act, 1988 with a view 10 
providing Ihat all dividends remaining unpaid or unclaimed within 42 
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days from the date of declaration, shal l be deposited by the c0IT1jJany in a 
special account to be called "Unpaid Dividend Account" in a scheduled bank. 
The company shall do it within 7 days of the expiry of the said period of 42 
days. Prior to the amendment. unclaimed dividend was not to be deposited. 
[Sec.205A(I)] 

The expression "dividend which remains unpaid" means any dividend the 
warrant in respect thereof has not been encashed or which has otherwise n OI 

been paid or claimed. [Explanation to Sec. 205A( I)J 
Transfer to Investor Education and Protection Fund 

If lJtoney lransferred to the Unpaid Dividend Account remains unpaid or 
unclaimed for a period of seven years, it will then be lransferred by the 
company to the Fund called Investor Education and Protection Fund created 
under Section 205-C inserted by the Companies (Amendment) Act, 1999. [Sec. 
205-A(5)] 

Section 205-C empowers the Central to establish a fund called the Investor 
Education and Protection Fund. The Fund shall be utilised for promotion of 
investor awareness and protection of the interests of investors. The foll owing 
amounts, if remainjng unpaid or unclaimed for seven years or more, shall be 
credited to this Fund: (a)amounls in the unpaid dividend accounts of companies: 
(b) application moneys received by companies for allotment of securities and 
due for refund: (c) matured deposits with companies; (d) matured debentures 
with companies; (e) interest accruing on the above items; (f) grants and 
donations given to the Fund; and (g) the interest or other income received out 
of investments made from the Fund. 

It is further clarified by explanation to section 205-C that no claim shall lie 
agains t the Fund or the company in respect of individual amounts which werr. 
unclaimed and unpaid for a period of seven years from the dates that they 
first became due for payment and that no payment shall be made in respect or 
any such claim. 
Interim Dividend 

Th.;! board may, from time to time, pay to the members SlJch interim 
dividends as appear to it to be justi fied by the profits of the company. 
(Regulation 86 of Table A) 

An interim dividend is that dividend which is declared between two annual 
general mcctiog. 12 

An interim dividend may be declared by the board of directors provided 
the articles authorise the board in this behalf. No meeting of the shareholders 
is essential such a dividend. Thus a resolution of the general meeting in this 
respect is oat operative.1l 

12Re 1uv.·j/i. 10 ..... ;11 v. Kuling .(19"-2) 2 OJ.. 442. 

IlSc"u V. SeOIl (194]) 1 All E.R. 582. 
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A n interim divided declared by the directors dues not become a debt 
and therefo re i t can be resci nd ed by the directors any time before 
payment. " 

Before decla ring an interim dividend. the directOrs must sa tisfy 
themselves rega rding the general condi tions and prospects of the trade 
ca rried on by the compa ny and the financial aspec t o f the matter. 

BONUS SHARES 

Sect ion 205(3) provid es that divillends shall be payable in cash but it docs 
n<lt prohibit the capitali sa tion of profits or reserves of a companv fur the 
purpose or issuing iu lly paid-up bonus shares or paying up any amount 
ror Ihe time bcing unpaid on any shares held by the members or lhc 
com pany_ This mca ns tha I ins[c:J.d of paying dividend in cash, tile profits 
may be capita lised, if th e articles pe rmit. 

rn such :1 case the company dccl:lrcS a dividend or bonus out uf [he 
undist ributed profits. At the same lime lhe company issues a currcs· 
Iwnding number of new shares. instead of paying dividend in cash, it is 
utilised for payment o f the amoun t due on shares. The com pan\' in this 
way capitaliscs its profits instead of paying them out in cash. 
Shareholders receive their dividends in the shape of fully paid·up sha res 
which arc called bonus shares. 

It may be noted here that a cap ital redempt ion reserve accoun t under 
Section 80(5), and the share premium accoun t under Section 78(2), may 
be applied by the company in paying up un issued sha res of the company 
to be iss ued to members of the company as full y paid bonus sha res. 

Regu lation 96 of Table A o f the Companies Act, 1956, which is usually 
incorporated in the articles o f most compan ies, provides tha t On the 
recommendation of its board of directors, tlie company may, in general 
meeting, reso lve that any amou nt standing to the credit of the company's 
reserves or profi t and loss account. which is olherwise availab le for 
distribution, should be capi talised and that the amount so set free be 
divided amongst members entitled to dividend. The above sum shall not 
be paid in cash but shall be app lied either in paying the am Ounts 
remaining unpaid on the shares of members concerned or in issuing (Q 

such members fully paid-up bonus sha res. 

Conqit ions for issue of bonus shares 
For issuing bonus shares, the rollowing condi tions must be complied 

with: (a) articles of association must permit such issue of bonus shares: 

I~L(lgunn Nitrare Co. v. Schroeder & Co. ( 190 1) 85 L.T. 22. 
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(b) suffi cient undi stribut ed pro fit s must be present ; (e) a reso lution for 
capitalising ul e profit s must have been passed by the board of directors; 
(d) ule reso lut ion of U1C board of directors must be apprm·ed by tlle share
holders in general meeting: (e) guidelines for U1C issue of bonus shares 
prescribed by tlle Securiti es and Exchangc Boa rd of India (SEB I) must be 
complied with: and (j) whenc\'cr a company WiOl a share capital makes 
any allotment of bOllll s sh<1res. th e co mpany shall fil e with the Registrar 
a rctunt stal ing the number and nomina l amoun t of bO lii iS !:Iharcs issued 
together with the names. addresses and occupati ons of the alJottees and a 
copy of the resolution anthorising th e issue of such shares. This must be 
·done witllin ulirty days of the allot ment of shares. 

Guidelines on Issuing Bonus Shares 
Earli er the proposals fo r the issue of bonlls shares were examined and 

cleared by the Controller of Cap ital Issues on the basis of certain guide
li nes issued under ule Capital Issues (Co ntrol) Act, 1947 . But with ule 
repea l of tllC Capital Issues (Control) Act, 1947 w. e. f. 29th May . 1992 , 
UlC issue of bonus shares has been freed from tlle requi rement of pri or ap
prm·al of the Controller of Capita l Issues. 

Now any proposal ,for issue of bonus shares should be in conformity 
with tllC gu idelines for issue of bonus shares issued by the Securiti es and 
Exchange Board of India (SEBI) under clause (M) of its ·· Guidelines for 
Di sclosure and Investor Protection." In suppression· of its earli er guidelines 
for ul e issue of bonus shares, ule Board of SEBI issued, on 13tll April , 
199~ , re,·ised guidelines for ule issue of bonus shares, keeping in view the 
cu rrent pace of Iibcralisation and refonns in the primary market. It may 
be noted here that the revised guidelines have done away with certain re
quirements rel ating to ul e issue of bonus shares, namely, Profitability Test, 
Residual Reserve Test, etc. 

h is beliewd that tlle Board of Directors of ule companies wishing 
to make bonus issues will take into account the relevant financial factors 
whil e deciding bonus issues and observe tlle following guidelines issued 
by SEB I: 

I. No bonus issue shall b e made within 12 months of any public/ 
rights issue. 

2. TIlcse guidelin es Jrc applicable to existing listed compani es who 
shall forward to SEB I a certifi cate dul y signed by ule issuer co mpany and 
duly countersigned by its statutory auditor or by a company secretary in 
practice to the effect that the terms and conditions for issue of bonus 
shares as laid down in these guidelines have been complied wiol. 

3. Issue of bonus shares after any public/rights issue is subj ect to the 
condition that no bonus issue shall be nldde which will dilute the value 
or rights of tlle holders of debenture, convertible full y or partly. 
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4. The bonus issue is made out of free reserves built out of the 
genuine profits or share premium collected in cash only. 

5. Reserves created by revaluation of fi xed assets arc not capitalised. 
6. The declaralion of bonus issue, in lieu of dividend, is not made. 
7. The bonus issue is not made unless tile partly-paid shares, if any 

existing, are made full y paid-up . 
8. The co mpany-

(a) has not defaulted in payment of interest or pri ncipal in respect 
'of fi xed deposits aJld interest on existing debentures or prin 
cipal on redemption thereo f, and 

(b) has sufficient reason to believe tilat it has not default ed in 
respect of Ule payment of statutory du es of tile employees 
such as contributi on to provident fund, gratuity. bonus, etc. 

9. A company whi ch announces its bonus issue after the approval of 
tile Board of Directors must implement the proposal \Vitilin a period of six 
montils from tile date of such approval and shall not have tile option of 
changing the decision. 

10. There shou ld be a provision in the Art icles of Associa tion of tile 
company for capitalisation of reserves, etc., and if not, tile company shall 
pass a Resolution at its General Body Meeling making provisions in the 
Articles of Association for capitalisation. 

II. Consequent Lo the issue of bonus shares if the subscribed and paid
up cap ital exceed the authori sed sha re cap it al, a Reso luti on shall be 
passed by the company at its General Body Meeting for increasing the 
autilOrised capita l. 

Paymenl of [nleresl out of Capilal 
Where any shares in the company are issued for the purpose of rais

ing money to defray the expenses of th e constructi on of an ~' wo rk or 
building or 010 provision of any plant, which calUlOt be made profitable 
for a lengtilY period, tile company may, (a) pay interest on so much of 
that share cap ital as is for the tim e being paid up; and (b) charge Ule sum 
so paid by way of interest to capital as pan of tile cost of construction 
of tile work or bui lding or tile provision of a pl,mt. [Sec. 208(1)1 

No such payment shall be niade unl ess it is authorised by tile articles 
or by a special resolution . ISec. 208(2)] 

No such payment , wheth er autilOrised by the artic les or by spec ial 
reso lu tion, shall be made WitJlOut Ul e previous sanction of the Central 
Go\,enlmcnt. (Sec. 208(3)1 

The Central Govemme11l may hold all inquiry at the co mpany 's ex
pense before granting the necessary sanction and Illay require security ror 
the cost of ti1C inquil)' . (Sec . 208(~ ) 1 
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Payment shall be made only for such period as the Central Govenunent 
many detennine. 111e period shall in no case extend beyond the close of the 
half year following the half year during which the work or building has been 
ac tually completed, or the plant provided. ISec. 208(5)] 

The rate of interest shall in no case exceed four per cent per annwn or 
such other ra te as the Cenu'al Govemmentnnay, by notification in the Official 
Gaze tte , d irect. ISec.208(6)] 

The payment shall not operme as a reduction of the amount paid lip on 
the shares in re spect of which it is paid. [Sec. 208(7)] 

111is section docs no t affect any company to which the Railway Compa
nies Act, 1895 , o r the Indian Tramways Act, 1902 applies. 

QUESTIONS 

1. Derme di vidend. State tlle provisions of the Companies Act., 1956, as to the 
declaration and payment of dividends. 

2. "No di vidend can be paid by a company except out of profits in the legal sense". 
Comment. lDelhi, B.Com. (Hons.),1 975 ] 

3. Brien y explain tlle provisions relating to transfer of profit to reserves and 
declaration and payment of dividends out of profits and reserves. 

rCA. (Final), November 1976] 
4. Explain tile meaning of dividend. What are the rules regarding payment of 

dividend? Can dividends be paid out of capital? 
[Company Secrelory (Final), December 1977] 

5. "A compan y can pay interest out of its capital". Comment. 
[Delili, B.Com. (Hons.).1974] 

6. Derme interim di vidend. Under what circumstances is it declared? Can an 
interim dividend once declared be revoked? 

7. Briefly explain the gu idelines issued by the Govenunent in regard to the issue 
of bonus shares. rCA. (Final), November 1976] 

PRACTICAL PROBLEMS 

1. Examine tile legality of tile follow ing: 
The shareholders, in a duly convened annual meeting of a company, passed a 

re solution for pa)mcllt of dividend at a higherr.l1c tll .lIl what was recommended by 
tilO Board of Dir~ctors . [I. C. IVA., June 1974J 

2. Board of directors of a company proposed a di vidend at Rs 5 per equity share. 
At the annual general meeting some shareholders suggested that tile dividend should 
be declared at the rate of Rs 6 per equity share wh ile some other shareholders 
suggested that the dividend should be declared at tile rate of Rs 4 per equity share. 
Explain how tile chainnan of tile meeting should deal witll these suggestions . 

[C.A. (Final), May 1977J 
3. Can an extraordinary general meeting ora company declare extra-dividcnd in 

lddition to whJt h3.."i aJn:ady been dcclared by the annual ,Ccneral meetin,e of the 
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ccm.pany in relation to a particular year? Give rcasoos for your answer;. 
I/.C.WA. June 1975) 

4. Director.; of a newly fonned c<rnpany puropose to pay interest out oC capital. 
Advise the dircrtor.; in respect of the above proposal in the light of the provisioos 
of the C<rnpanics Act. 1956. 

5. A B Limited owes an amount of Rs 5,000 10 R. a shareholder. as unpaid 
dividend. R has not yet paid his calls on shares to the cOOl(lany to the extent oC Rs 
3,000 Can A B Limited se t 01T the dividend amounl towands the calls in arrean; and 
pay the balance to R? ICA. (Final). May 1976) 

• 
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JORITY POWERS AND 
(" " V MINORITY PROTECfION 

~10RlTY POWERS 

(SU PREMACY of .he majori.y is .he fundam en.al principle of com pany 
law. Generally, a maj6fi t)' of members o f a company is cnfitlcd to exercise 
the powers uf the company and gcncra ~l y to control its affaii5.jT1ic -; 
no doubt that directors enjoy wide powers in respect o f cont ro lling, 
di recting and mJnaging the affairs of a company bu t one must not forgel 
.he fau .ha. direclOrs arc elec.ed hy majori.y shareho lders. _ he Ac. lays 
down certain mal tcrs which ca n be decided by the shareholders at general 
n:cct ings bys implc majori ty, whereas cCri ai n morc im portant matters ca n 
be decided hy a special majori.y of .hree-founh of .he shareho lders")" is; 
there fo re, obvious that in the ad minisrr:lIion o f the alTairs df the 
company, it is the wish of the majority !'h;.lrchuldcrs that prevails. 
Majori~rs dc .ermine .he fa .e of .he company. 

. --- PrinCiple of Majority Rule 
Thej?rinciple o f majority rule was recognised in Fa · · ·, (Irho({ ' I In 

this c~se a suit \I,,'as brought by two 'share 10Idcrs ag s- l e d irt.!t: lo rs (;r
the cumpany. It W3S alleged hy the sharehulders that the di recto rs were 
gu ilty o f fraudulent and illega l act~'hich resu lted in.Joss to the t:ompany. 
Thc shareholders filed the suit to recover damages from the dlrcctors I< !i 
tht.! l os~causcd)on account o f their acts. The cumpany in gencrCl I meetin g' 
had alfcady rc"Sol \,ed nOl lU lake an\' action aga inst the direclU rs. T he suit 

- was dismissed on ground Iha l injury, if ~1n\', was inlurv to the COrPOE! .. !..!Qn_ 
as a whole and no. 10 .he plainli ITs ·exclusively and therefore, ,,((ion 

.. shoultl have been brought by lhe corporat ion itself and no t hy the 
minori ty sharChOlderS) BeSidCS. the aClS of the directors wcre such as 
cou ld he co nfirmed b) .he majori.v shareho lders. 

The opinion of the court was: " T he co nduct with which the defendants 
'-----~--'----------------------

I( t84:1) 2 ! lare 46 1. 
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arc charged is an injury nOI 10 Ihe plainliffs exclusively, il is an injury 10 
Ihe whole corporalion. In such cases Ihe rule is Iha ! Ihe eorporalion 
shou ld sue in its own name and in its (:o rporate character. it is not a 
mailer o f course for any individual members of a corporalion Ihus 10 
assume 10 themselves the righl of suing i n the name of Ihe corpor31ion. 
In law the corpora l ion and Ihe aggregate o f members of the corporation 
arc not the same Ihing for purposes like this." 

The principle laid down in Foss. v. Harboll/e was slated by Mellish L.J . 
in Macdougall v. Gardiner in Ihese words: " If the Ihing complained is a 
Ihing which, in substances, Ihe majorilY o f the company arc enlitled to 
do, or something has been done irregu:arly which the majori ly o f Ihe 
company arc entilled to do regu larly or ' IrSciThelhinlLh~~been done 
illega lly which a majo rily o f Ihe company arc entilled to do legally, There 
can be no usc in having liligation aboul iI , Ihe ullimale end of which is 
only Ihat a meeling has HJ be called, and !hen ull imalely Ihe majorilY gels 
its wishcs." 

Simi larly Lord Davery in Bur/and v. En/re' observed as fallows: " ll is 
an elementary principle of law relaling 10 joinl slOck companies t/lal Ihe 
court will not interfer.e with the intcfIl al management of companies 
acting within their powers and has in fact no jurisdiction to do so. Again 
it is clear law that in order to redress a wrong done to the company pr 
to recover moneys or dam:l£cs du c 10 th e company, the action should 
prima facie be broughl by Ihe company /(Self." 

Thus, where thc managing agcnts were appointcd by directors and 
Ihei r appo inlmenl was approved in Ihe general meeling o f shareholders, 
Ihe coun dismissed Ihe suil filed aga inst Iheir appoinlmenl by minority 
shareholders who alleged Ihal Ihe managing agenls company was a 
dummy and their appoin tm ent W3S not in the interest of th e company. 
The coun observed: " Ir is difficuil 10 sce how a few shareholders who 
represent a minority are ent itled to maintain the suit and ask the court 
to interfere on the question as to who sh ould be the I1lC:l naging agents of 
the company .. '" 

In Rajl1hnllflldry Electric SIlI'P~}' COIporntion r. A . Nngeshwnr Rao, s the 
same principle was rcpeated: "The court s. will not. in general. intervcne 
at the instance of the shareholders in matters of intcrnal administra tion. 
and will not interfere with the m:.lIl3gemcnt of a comp(lny by its directors 
so long as they are acting within the powers conferred on them under the 

1( 1875) 1 Ch. D. 13. 
' ( 1920) A.c. 83 Wc.) 
~IJhnjekar 1'. Shinknr A.I.I< . 
' A.lR. ( 1956) S.c. 2 13. 

1 1)3 ~ Bomb. 2 G . 

.' 
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articles o f (he compa ny. Moreover, if (he directors arc supported hy (he 
m<tjorily shareho lders in what they do, the minority shareh olders C£ln, in 
general, do nothing abou t it." 

,yl'R TECTION OF MINORITY SIlAREIlOLlJERS 

~I hccomes clear from the above discussion that it is the majority rule that 
preva ils in company management. Such wide powers concentrated in 
their hands may be misused 10 exploi t the minority sha reho ld ers and 10 

serve (heir personal ends. The possibili(y of such domination will he even 
more in case of private companies where a majority of shares may he held 
hya few individuals. II is, (herefore, righ(ly pointed out hy Palmer (ha( "a 

/!!!..oe...~ ~~e of the ri hlS~ Ill~jority and minority shareholders is 
essenllal for (neSrilOo(h functioning of (he com pany) 

In order!O prevent (he majillilyJmm misusing (his privi lege and a( (he 
same time to ensure justice to minority shareholders, ccrlai ll cXcCj)Tions 
(Q Foss I'. Harbolf/e have been admi!lcd, which are as folJ~i: 

/ (ry Acts wiii'c'ft are ultra vires or illegal. It may he noted th~t the rule 
in FOSs I '. Harboll/e will apply only whe n (he act done by (h e majori(v is 
one wh ich the company is authorised hy its memorandum to do. Any act 
done by the majo rity beyond the objcct clause is ultra \'ires and it Glflnot 

_he ratified cv£:o if every s'harehotdcr is willing to(""do so. In [he Glse of,ll/Im 
.· pires acts, even a single sh'archoldcr can restrain - the compan)' fronT -
~g those acts by filingasuit of inJunctiufl. -.-
~f}!]!!!.! InSLl:nnce "Compnny LTd. v. Kallhya La/, 7 one of the .£~~Cl~ 
of the company was to advance money at i ntcrest on security of land. 
houses, mach inery and other propcrty),itutated in India. K, who was a 
shareho lder o f (he company, com pl:lfncd (ha( , he company had made 
severa l investments without keeping in view the Object clause o f the 
comp<t ny, that is, several invcstmCi'i'i'S'Wcrc made without adequate 
security and contrary to th e provisions of the memorandum. tAc prayctl 
for an injunction to rcstrain the company from making such in't"~s t mcnts. 
Held. (he suit was maintained. 

Sim ilarl the majority rule will not app ly whe re th e act in questio n is 
illega l. ' 

'ii cts supported by insuflicient majorit~, . f.Dr ccna.i.u.....ac[s; the Act 
/ or (he an iclcs:of (he company require a specia l ~jQr i ( y of (hree-faunhs -- -- - -

°Palmcr"s Company Law, London, Stevens and Sons Ltd., 1959, (201h Ed,) 
p.492. 

' i\.I.R. 1935 Lah. 792. 
sNorrh West Transportation Co. l ' . neatty (ISS7) LR. 12 Apr, ('...as. 589. 
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~ sharehOlders.h he rule in.f oss v. Harbolll,e (,nno t be invoked to 
override these requfrements by a resolu tion passed by a simple majori ty. 
If the requi m 0 special majority arc not fulfilled, any shareholder 

e company from acting on the resolution' 
/~~~lierc the act or majority constitutes a rraud on minority. The 

ru in Foss v. Harbollle wi ll not apply to such acts of majority which 
constit ute a fraud on minority, Majority powers must be exercised bona 
fide for the benefit of the company as a whole.A rcsoiiJtiOn'''WoU'id 
conStitute a fraud on minority if it is not bona fide for the benefit of the 
company ::I S a whole, In such cases, the decision of the majority can be 
challenged by the minority. 

Simila rl y, an action of t e majority which discriminates between 
majority sha reholders and minority shareholders would constitute a fraud 
of minority. "A special resolution wou ld be l iable to be impeached if the 
effect of it were to discriminate between the majority shareholders and 
minority shareholders, so as to give the former an advantage of which the 
laller were deprived." lo The following cases would illustrate the concept 
of fraud on minority: 

Mellier v. Hooper's Telegraph Works Lrd. " In this case, compan ies A 
and B were in rivalry. The majority shareholders of company A were also 
the shareholders of company B. Company A had filed a suit against com· 
pany B. Later, shareholders of company A passed a resolution to compro· 
mise the act ion against company B in such a manner that the terms of 
compromise were favourable to company B and unfavourable to company 
A. The minority shareholders questioned the power of the majority to 
make the said compromise and the court set aside the same. It observed: 
" It would be a shocking thing, if that cou ld be done .... then the majorily 
have PUI en lClh ing in Iheir pockets at the expense of the minority." 

. . ecks.l! I th is case the directors of a rai lway construction 
. - -. --,J-- __ . 

omr~~Y ta l c a tontrac t",~~~Qel r own nnmes to co nstruct a [ ,ulway 
line. ~ con't<}· ct'was obfa Jn~irn~c! c i rcumsLJnc~which amounted ..li2 
breach of trust hv the direclors§vho then used their voting powers to pass 

·fFrcso l utio~l o t (fie comp:Jn~ dcclnring th~th e company had no intereS t _ 
in the wnlfac!. II was held Ihat the benefil of Ihe cO nlfa(2belotlgSTi1"~C"." 

\. ~tq1r iIY 10 I ~C comp"5"nd Iha;> direclo rs (Quid nol bene fillhemsclv~ ~~:, 
tn al the c,~~l'd~)f l1\e minom y. f it were nOI checked, this would be ""'.", 

an ta nloun t tn allowing a n rity to~S'§1 the minority. 

~
Na3(1l'pa ('ltenia/" \ .. M(/dras i?(lce Cill b ( [ 9~9) [ M.I .1 . 662. 
i>Gret:f1 lwII \'. / trdt:1l Cill e/1/as Ud. ( [i)S [ ) I Ch. 286 
I( [S7-l ) t) Ch . /\pp . .150 

1 -[ 1)[ 6 A C 5.! ~ . 

• 
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Broll'll ,. Bri/ish Abrasi" e Wheel Co.1J The majoril y shareholders 
holding ninely-eighl per cen l o f Ihe shares were wi lling 10 subscribe 
funher capila l which Ihe company badly needed, bUI only if Ihey were 
able 10 acquire Ihe shareho ldings of Ihe minorily. They passed a special 
reso lulion 10 aller Ihe anicles 10 enable Ihem 10 purchase Ihe minorily 
shares compulsorily on cenain lerms. The plainliff refused 10 sell ils 
shares and challenged Ihe validily of Ihe majorily reso lulion. II was 
decided that the allcration was no t for the benefit of :hc .:omj,wr.}' bul for 

Ihe benefil of Ihe majOrilY and accordingly an injunclion was granled 
agains l Ihe company prohihiling il from carrying oul Ihe resolulion. 

BUI a resolul ion of Ihe majorilY shall be val id and bind ing if il is bona 
fide for Ihe benefil o f Ihe company as a whole even if il is delrimenta l 10 

Ihe inleresls o f a single shareholder or minorily shareholders. In 
Sidebollom v. Kershaw, L eese & Co. Ltd,14 Ihe alleralion o f Ihe anicles 
empowered Ihe direclOrs 10 requi re any member, who carried on a 
husiness compeling wilh Ihal o f Ihe company, 10 sell his shares al a fair 
price 10 persons nomina led by Ihe direclors. The validily of Ihe 
reso lulion was challenged on Ihe ground Ihal Ihe alleral ion will nOI be 
for Ihe benefil of Ihe company as a whole. "I f Ihe company as a whole 
means Ihe whole body o f corpora lars and every individ ual corporalor and 
if 'one of Ihem has delrimenl occasioned 10 him by Ihe alleralion il 
ca nnOI be for Ihe benefil o f Ihe company as a whole." 

The coun held Ihal il was in Ihe inlereSI of Ihe company as a whole 
10 be pro lecled aga insl compeli l ion, and upheld. Ihe resolulion. The 
coun was of Ihe view Ihallhe company as a whole mea ns Ihe corporalOrs 
as a general body. Individual inleresls mighl have 10 be sacrified. In Ihis 
case i l was very much in Ihe inieres l of Ihe company as a whole 10 gel rid 
of such members who were ca rT)'ing on a compel ing business, as Ihey 
always had Ihe chance 10 ex~ l oi l Ihe company's sccrelS for Ihei r personal 
benefi l and al ils cos t. • (..s" "" 'o;\.\~,J\ 

/ (iv) "'here it is alk'g~ - that the personal memhership rights or the 
plainrilT sharehold er have heen infringed. Every sharehold er has 
individua l membership righls againsl Ihe company, conferred eil her by 
Ihe Companies A CI or Ihe anicles of Ihe company. Such ind ividua l 
membershi p righls include Inc r ighl 10 " " end meelings, Ihe righl 10 

receive dividencls, the right to insist on str ict observance of the legH I 
rules, statu tory provisions in the memorandum and articl es, etc. If such 
a right is in question, a single shareholder can, on principle, defy a 
najoiilY cons isl ing ora ll ol her shareholders. The rule in Foss 1'. Harhpllie 

"': 919 ! Ch. 290. 
1'( 1920)1 Ch. 154. 
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has no app lication so far as these individual membership r ights are 
concerned. If any individual's membership right is infringed, he can sue 
in his own name, and this right of act ion is unaffected by any decision of 
the majority. 

Thus, where the chairman of a meeting at the time of taking a poll 
ruled Out certain votes which should have been included, a suit by the 
shareholdcr concerned was held to be va lidity filed. I' 

A ga in, where the ca ndidature o f a shareholder for directorship is 
rejected by the chairman, it is an individual wrong in respect o f which a 
suit is maintainable. lli 

./(1') Wrongdoers in control. The general rule is th '!.!.Jor a wrong done 
/to a company, the company itself must sue and must aCJ-, through its 

majority shareholders. However, the shareholders ca n sue in their own 
names i f (a) a majori ty of shares are controlled by those against whom 
rel ief is sought and wi ll not allow a suit to be brought in the name of the 
com pany, (b) the act compla ined of is either (i) ultra vires the company, 
or (ii) where the majority in law canno t bind the minOrity'),r (iii) where 
the act complained o f is a fraudulen t one having the en&t of depriving 
the company of property or affect ing its financial resources~ idea is 
that if minority shareho lders were denied this right, their grievance cou l ~ 

never reach the cou rt because th e wrongdoers themselves, being i t, 
control, would not allow the co mpany to suQ 

(I,i) Oppress ion and mismanagement. The majority rule will not app ly 
when the provisions o f Section 397 and 398 are app licable to pro tect the 
minority in the case of oppress ion and misma nagement. These provisions 
arc discussed in the next Chapter. 

QUESTIONS 

I. "Mnjority must prevail" is the principle of company management. Explain the 
cxccpliol1s to this rulc. [Delhi. B. COIrL (Hons.), 19721 

2. Expl.l1n the rule of supremacy of the majority of shareholders with all ils 
exceptions. [De/hi, IJ. Com. (Hans.), 19NJ 

3. Explain the principle of '·m~jori ty rule·'. Arc there any exceptions? Discuss 

them. [Delhi. B. Com. (Hans.). 1976J 
4. Elucid;]tc thc rule of supcrmClc)' of majority of the shareholders and 

cxcepllons to the rule. [Company Secretmy, (Inter) Ocrober, 197-1] 
5. '. 1\ is a cardinal rule of corporation l<lw that a n1<Ijority of its members is entit · 

led [0 e.xcrcisc the powcrs or Ihe coqx)fat ion and generally to control its operat ion." 
What are thc qualifications SUbject 10 which th is slatcmcnI muSI be received'! 

[C A . (Finnl) , M ay 1977J 

15Pentier 1'. Llishingron (1877) 6 Ch. U. 70. 
lfool oseplt I'. l os., ( 1964) I Comp. LJ . 105. 



Compfln)' Law 

PRA CTICAl. PROBLI·:~tS 

J. The minority share holders in a company took legal proceedlnbs ;lgi.lJnst the 
di rectors 10 compel them to nl<lke g\xxl the l~)ss sustained hy lhe company I), 
reason of their fraudulent acts. Will thc), succeed'! 

2. 'Ine directors of a cumpany decided [0 ;)rrroint a comp;)ny ;IS managll1g 
agents and thei r aprx1in t men! was appro\'ed in the general meeting of shareholders. 
' Jhc mmority shareholders challenged thc <lppoll1lment on Ihe bround Ih<1l thc 
m,111<lging agents company W;IS :1 dummy CllI1lP:lll)' <lmllhclr appointment was nOl 
in the interest of the eompimy. Dcode . 

.3. A company was in grc;11 need of further c:lpiwl. The m;1jority representing 
98% of Ihe shares were willing 10 prayic!c lhe c;)pitrll if [hey could buy up the 2?l
minority. The majority prlssecl a resolution altering the articles anc! enabling thcm 
10 purchase the minority shares. ' Ille minority shareholders refused 10 surrender 
their shares and challenged the validi ty of the majority resolu tion. Decide. 

4. 'Inc majority of the shareholdcrs of a company passed a spceltll resolution to 
al ler its articles of association ,md give the directors a power to requIre any 
sl1areholder who competed with the company's business to transfe r his shares. The 
pl i. l il1l iff who carried on a compet ing business cha llenged the validity of the 
altcrntion. Give your decision on this point. [/.C.WA., December. 1976] 

5. Directors of a ra ilway construction company Obtained a conlract in their own 
names. lllc comraCl was obtained under circumstances which amounted 10 breach 
\1f trust by the directors. 13)' their votes as holders of three ·fourth of the shares, they 
induced the company to pass a resolution declming thm it has no interest in the 
cOlllract. Can the minority shareholders hold the directors liable to Clccounl for the 
profit made on the contrac t? 

6. It was proposed to cleet some directors by separate elections at .1 meeling of 
a company. J was a candidate and he cOl1lcsted the election, but he was dcfe<ued. 
Il is nHme was proposed again to fill lip the second vacancy. But the chairm:m 
rejected his name on accounl of his previous defeat. J challenges Ihe proceeclings 
of the mecting regarding election of directors. Decide. 
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PREVENTION OF OPPRESSION AND 
MISMANAG EMENT 

WITH a view to providing an alternative remedy to winding up in case of 
mismanagement of the affairs of the company and oppression of the 
minority shareholders in course of the management of the company, 
Sections 397 to 409 o f the Companies Act, 1956, lay down specific 
provisions. The aim of these provisions is to protec t the interes t of 
investors in jo int stock companies and also to sa feguard the public 
interest. In effect, these provisions place a limitation on the rule of 
supremacy of the majority and empower the Company Law Board and 
the Central Government to intervene in the internal management of the 
company for preventing oppression and mismar."gement. 

Application to the Company Law Board for Relief in Cases of 
Oppression 

Section 397 lays down that when the affairs of the company are being 
conducted in a manner prejudicial to public interest or i n manner 
oppressive to any member or members, an applica tion may be made to 
the Company Law Board for appropriate relief. 

If oppression of this kind is established, the Company Law Board may, 
wi th a view to bring to an end the matters complained o f, make such an 
order as it thinks fit. 

Requirements for relief in cases of Opression. For claiming re lief 
under Section 397, the following conditions must be satisfied : 

( I ) Meaning of Oppression. Simply speaking, oppression refers to an 
act performed in a burdensome, harsh and wrongful manner. In other 
words, to prove oppression the complaining shareholder must be under 
a burden which is unjust or harsh or tyrannical. "A persistent and 
persisting course of unjust conduct must be shown."1 

Lo rd Cooper observed in Elder v. Elder and Watson Ltd.,' as fo llows: 

IRe H.R Hanner U ti (1958) 3 All E.R. 689. 
' 1952 S.c. 49 
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"The c..'\scncc of Ih e m;l\Icr seems 10 he th aI the conduct comp lained o f 
should at the lowes I invo lve a visible departure fro m the standa rds o f fair 
dea ling and a vio latio n of the co nditions o f fair play on which every 
shareholder who en trusts his money to the company is entit led to rely." 

"Oppress ion i nvo lves at least an clemen t o f lack o f probi ty or fair 
dea ling to member in the mailer of his prop rietory righ t as a sha reholde r. 
Persons concerned with the management o f lhe company's Jffairs must in 
connection th erewith be guilty o f fraud, mis feasa nce or misco nduct 
towards th e members. It docs no t include mere domestic disputes 
hetween directors and members or lack o f confidence rClwccn one sec
tion o f members and ano ther sect ion in the mailer of pol icy or adminis
trat ion. Much less it covers mere private animos ity between members and 
directors. 3 

(2) Oppression upon member as a memuer. Oppression must be upon 
members in their ca paci ty as members and no t in any o ther ca pacity.' 

(3) Oppression must justify winding up. OppreSS ion must be o f such 
a nature as would justify the making of a winding up order on th e ground 
that it is just and equitable that the company should be wound up but 
that such windin g up would unfairly prej udice such oppressed member or 
members. If this is proved, the court may, with a view to bring to an end 
the mailers complained o f, ma ke such an order as it th inks fi t. 

(4) Oppression must he of continuing nature. Isola ted acts of 
oppression will no t normally be sufficient to justify reli ef under Section 
397. The words ··a re being conducted" sugges t that oppress ion must be a 
continuing process. Th ere must be continuous acts on the part of the 
maj ority shareho lders, continuing upto the date of peti tion, showing that 
the affairs o f the co mpany were being co nducted in a manner op press ive 
to some part o f the memhers-' 

Acts held oppress ive. Where th e major ity shareholders tried to force 
an unwilling mino rity to invest their money in new and more risky ohjects 
aft er nationalisatiun o f life in surance business o f the co mpany, it \\'as 
held that this am o unted to oppression on th e minority.(I Oppress ion was 
also established where the maj ority shareholders of a company engaged 
in forward contract busin ess, ctltcrcd its articles and therehy deprived its 
non-trading members o f thc ri ght to vote, to ca ll meetings, to elcc t 
directors and recci',1c d ividends. 7 

.lKfl linga Tubes / _/(1. \'. SI/(/nri I)rasaci Jain (1964) 1 Compo LJ . 117. 
4£1der l '. Elder and Watson Lid .. (1952) S.c. 49. 
5Shanri Prasad jaill \ '. Ka/inRfI Tubes Lid., AI.R. ( 1965) S:c. 1935. 
toRe liind/lSfan Co-operatil'c Society Ltd. (1961) A I.R. 011 443. 
7Mohan LAI Chand!1 Mal I '. TIle Punjab Co. Ltd. ( 1% 1) A.I. R. Punj. 485. 
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Unreasonable conduct of directors of a private company in refusing, 
due to their private disputes with the petitioners, to register transfer of 
some shares in the name of the shareholder's widow though they had . 
transferred to their own names some of the shares as provided under the 
will, involves the violation of the conditions of fairplay and amounts to 
oppression' 

Where the company's interest is being seriously prejudiced by the 
activities of one or the other group of shareholders, two different 
registered offices have been set up at two different addresses, two rival 
boards holding meetings, the company's business, property and assets 
have passed to the hands of unauthorised persons who have taken 
wrongfUl possession and who claim to be the shareholders and directors, 
it was held to be oppression of the majority by a minority and an order, 
was made by the court under this section-

Acts held not oppressive. Mere inefficiency on the management does 
not establish oppression or mismanagement. Thus, where it was alleged 
that the managing director had been unwise, inefficient and careless and 
the controlling sharel10lders hact fa i led to exercise their control to curtai l 
his damaging activities, it was held by the court that oppression had not 
been established since th~ managing dircctor had not acted 
unscrupulously, unfairly or wi th any lack of probity, and mere acts of the 
controlling shareholders were not designed to achieve some un fai r 
advan tage. to 

Similarly, a petition under th is section which was brought for the 
collateral purpose o f forcing the repayment of loans of o ther companies 
in which the petitioner was interes ted and not with the genuine Object of 
obtaining relief under the section, was dismissed on the ground that it 
was nothing but an abuse of the proccss of the court." 

Oppression must be upon members in their capacity as members and 
not in any o ther capacity. Thus, a petition filed by the shareholders where 
they compla ined that they had heen wrongfully removed from offi ce as a 
director and from their employment as a secretary and factorv manager 
was not entertained under Section 397 of the Companies Act, 1956. The 
court held that no case of oppression suffered by petitioners as members 
was made au L 11 

In another case i t was held that mere illega l or irregular acts would not 

f.Gnjarabai (Mrs.) l'. Patni Tronsport (Pj I.td. (1966) AI.R. Andhra 226. 
' In re Sind"ri Iron FOflndr), (I') Ltd. ( 1%3) 68 C. W.N. t1 8. 
iOHe Five Minllle Car Wash Sen'ice Ltd. (1%6) I W.LR. 745. 
"lie Bellador Silk Ltd. (1966) I All E.R. 677. 
12Elder \'. Elder (lnd Watson Ltd., (1953) S.c. 49. 
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amount 10 orrrc..'\sion unlc..o;;s they arc proved opprcssi \'c Of prcjudiciailO 
the interests of the' company ur public intercst. J'. Aga in oppress ion not 
relating 10 the company's affairs but directed towards a third person will 
not be covered under this section. " Similarly. denial o f the rights of 
inspection of the books of acount of the company to the shareholders ' lnd 
thc declaration of di\'idcnds below the actual profits cou ld not be held to 
be the acts of oppression.!; 

Application to the Company Law !loard for Relier in Cases of 
~fismanagement 

Section 398 la)~ down that the requisite number of members may 
apply to the Company Law Board for relief on the ground of mis· 
management of the affairs of the company. The petitioner must establish 
(a) that the affairs of the company are being conducted in a manner 
prejudicial to the public interest or the interests of the company; or (b) 
that a material change has taken place in the management or control of 
the company and that by reason of such a change, it is likely that the 
affairs of the company will be conducted in a manner prejudicial to the 
public interest or 10 the interest of the company. Such Change may take 
place due to alteration in the company's board of directors or in the 
ownership of its shares or in its membership. 

After conSidering the application, the Company Law Board may make 
such order as it thinks fit to bring to an end or preven t the matters 
complained of or apprehended. 

In Rajahmundry Electric Supply Corporation 1'. A . Nageshwara Roo," a 
petition was filed against the company by certain shareholders on the 
ground of mismanagement by directors. The court made a through 
enquiry and found that considerable amounts had been drawn by the vice· 
chairman for his personal use, large sums were owing to the Government, 
machinery was lying in state of disrepair and, moreover, that shareholders 
outside the \'ice-<:hairman's group were not powerful enough to set things 
rights. AJlthesc facts clearly stated a position of mismanagement and the 
court aplXlintcd two administrators for a period o f six months [0 manage 

~ the affairs of the company and VCSted in them all the powers of the board 
of directors. 

Inc(fi(.icnl management may also amount to mismanagement so as to 

I.\Seth MoI.an/al GanJXltram l". Shri Sa)'aji Jubilee COllon and Jttle Mills Co., LId. 
(1%4) 1 Comp. U . 326. 

"Knnikn Mukherji ". Ramesll .. ar Dayal Dubey (t%6) 1 Cnmp. LJ. 65. 
ISLalita Raj)'o Laksllmi I '. Indian MOlar Co. Ltd. AI.R., (1962) Cal. 27. 
I·AIK (1956) S.C 213. 
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( ome under Sec tion 3YK.!1 Fu rther. the mismana gement must have 
existed and con tinued 31 the lime of the appl ication. The cha rges of 
mismanagement in th e pas I hut not in ex istence at the time o f petition 
ca nnot he a ground of petition under Section 39S. IS 

The concept of public interest takes the company outside the 
conventional sphere of being a concern in which the sha rchoidcrs alone 
" re interested. It emphasises the ide" of the company functioning for th e 
'puhli€ good or genera l welfare o f the community. I' Accordingly, the coun 
refused to wind up a gross ly mismanaged company and appointed special 
ufficers to manage its :.tffairs because the company was engaged in 
industries vital for the country's devc lo pment. ~o 

Parties Entit led to Apply to the Company UIW lloard for Relief 
The following persons may app lv to the Company Law Board for relief 

in o lse of oppression or mismanagemen t under Sect ions 397 and 398: 
(i) In the casc of a company having a share capita l, not less than one 

hundred members of the company or not less than one-t eJl th the (Otal 
number of members, whichever is less, or any member or members 
holding not less than onc-tenth the iss ued share capital of thc company 
provided that the applicant or applican ts have paid all calls and othcr 
sums due OJ1 their shares. 

(ii) In the case of a company not having a share capi tal, no t less than 
one-fifth the (() tal number of its members. [Sec. 399(1)) 

(iii) The Central Government may authorise any member or members 
of the company to apply to the Company Law Board for an · order even 
though their number is less than the requ isite number mentioned in 
clause (i) or (ii). The Centra l Governmen t may do it if in its opinion the 
circumstances exist which make it just and equ itable (0 ~o so. [Sec. 
399(4)] 

The applicants to be entitled to apply muSt have paid all calls or oth er 
money due on their shares. All joint holders of shares arc to be counted 
as one member. Moreover the preference shareholders may also apply for 
the appropriate relief since there is nothing to limit the right to apply 
under Section 397 or 39S of members holding equity shares only. [Sec. 
399(2) I 

Where any members of a company arc en titled to make an application, 

PKnnikn Mllkherji \'. Ramesu'ar Daynl Dubey (1966) 1 Comp. L.l. 65. 
l' fI.5. Marh"r 1'. H.5. Marh"r (1970) I Comp. L.J. 35. 
19NR. Murty v.industrial DC1'e/opment Corporation a/Orissa (1977) 47 Comp. 

Cas. 389. 
1Oflichardson and C"rddas Ltd. 1'. Haridns Mllndra (1959) 29 Compo Cas. 547. 
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anvone or more of lhem may make the applica lion on behal f and for lhe 
hene fil of all of lhem aft er oblaining the consenl o f the reSl in wriling. 
ISec. 399(3) 1 

(il' ) The Ccntral Government may ilsel f apply for an order or ca use an 
app lica l ion lO be made by any person aU lhorised by il in lhal behalf. (Sec. 
40 1) 

Prior coment. In lhis conncclion il is impOrtanl LO nOle lhat the 
consent must have been ob tained prior LO the presentation of the appli
ca tion. A consent given subsequent to the presentation of application is 
not va lid.!! 

Withdrawal of consent. When some members, after giving their 
cconsent for an app lica tion for relief under Secl ion 397 or 398, withdraw 
their consent , this will no t affec t the r ight of applicant LO proceed with 
the applica tion." 

Nalilre of relief sought. T he peti l ion should state in clear terms the 
na lure of relie f sought.2J A composi te pelition may be presented by the 
minorily shareholders seeking relief under bOlh Secl ions 397 and 398 
provided the rights cla imed arc ,not conO icting. 24 

It has also been held lhal the rel ief under Sect ion 397 and 398 is an 
alternal ive to an o rder for winding-up. Therefore, a compos ile petition 
for an order fo r windi ng-up the company and in the alternative for a 
re lief under Sec lions 397 and 398 is maintainable if winding- up is sought 
on the ground thal it is JUSl and equilable to wind up the company." 

Oppressed majority can also seek re/ief In anolher case, il was held thal 
i t is nOl only the oppressed minorily which ca n apply LO the cou rt for 
re lief, ralher an oppressed majorily may also app ly i f it is rendered 
comple lely ineffeclive by the wrongful acts of the minori ty group." 

Notice to Central Government. Under Section 400, the Company Law 
Board sha ll give no tice of every app lica tion made LO i t under Seclion 397 
or 398 to the Cenl ral Governm en t and shall take inlo consideration the 
representat ions. if any, made LO il by thal Governmen l before pass ing a 
fi na l arder. 

Powers of the Company Law Board 
Powers o f the Company Law Board under Secl ions 397 and 398 arc 

~ I MalJul!! I.{/I lain \', Tilt! Am,.;, Bannsp(I(i Co. Lui. A.I.R . (\953) AIL 326. 
~:Rnjalllnflll(lry f:lcclric Supply Corporation \', A. NngeJhwara Rao, A .I . R. ( 1956) 

S.l. 2l3. 
':,..\Re Antigen Labarararies Lid., ( 1951 ) I All E.R. 110. 
"50mb Di",./,,,ji Do.lloor I '. D.R. C,,"od (1962) 64 Bam. L.R. 765. 
"!.'Navniw/,H. Shah I '. Alit! Omg /-louse Ltd. , ( 1977) 47 Comp cas. 136. 
'"In re sind",.i I ron Powulnry (P) Ltd. ( 1%3) 69 C. W.N. 118. 
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very wide. Instead of destroying the corporate exis tence of a company. the. 
Com p(i~y Law Boa rd has peen 1?'1~b J ed to co ntinue its corporate 
existence by pass ing such order as it thinks fit to do just ice in all the 
circumstances of the case. According to Sect ion 402, the Company Law 
Board order may provide for: 

(i) regulation of the conduct of the company's affa irs in future; 
(ii) the purchase of the shares or interes ts of any member of the 

~ompa ny by ot her members or by the company; 
(iii) in the case of a pu rchase of i ts shares by the company, the 

consequent reduction of its share capi tal; 
(i,') the termination, setting aside or modification of any agreement 

between the company and the managing director, any other director and 
the manager upon such terms and conditions as i t may think j ust and 
equitable; 

(v ) the termination, setting as ide or modifica tion of any agreement 
wi th any person Ino t referred in clause (iv) ] provided due notice has been 
given to the party concerned and his consent obtained; 

(vi) the sett ing as ide o f any fraudulent preference made by the 
company within three months before the date of applica tion under 
Section 397 or 398; 

(vii) any other matt er fo r which, in the opinion of the court, i t is just 
and equitable that provision should be made. 

Illterim order. Under Section 403, the Company Law Board has wide 
discretionary powers to make an interim order which it thinks fit for 
regulating the conduct of the company's affairs upon such terms and 
conditions as appear to it to be just and equitable. . 

ElJect of alteratioll of memorandum or articles. Where the Company 
Law Board orders any alteration in the memorandum or articles of a 
company, in future the compa ny shall have no power to make any 
alteration in the memorandum or articles that is inconsistent with the 
Company Law Board order except by the leave of the Company Law 
Board. (Sec. 404) 

Consequences of remol'al of managerial personnel. Where an order of 
the Company Law Board terminates, sets as ide or modifies any 
agreement between the company and managing director, or any other 
director or manager, it will not give ri se to any claim for damages or 
compensation for loss of office or in any other respect. Further, no 
managing di recto r or othcr director or manager whose agreemen t is so 
terminated or set aside shall be ca pable of being appointed as the 
managing director or other director or manager of the company for a 
period of five years without thc leave of the Company Law Board . (Sec. 
407\ 
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Powers of the Central Government 
III order to prevent the uppress ion or mismanagemenl, the Central 

Government may exercise the fo llowing powers: 
Power to appoint directors. nlC Central Government has the power to 

appoint such number of directors on the board o f direc tors of a company 
as the Company Law Board may direct, in o rder to sa feguard the interes t 
o f the company, its members an d pub lic interest. Such directors shall be 
appointed for a period not exceedi ng three yea rs at a time. The Company 
Law Boa rd may p~~s the above order on a re ference made to it by the 
Cent ra l Govern ment or on the applica tion o f at least one hundred 
members of the company or members ho lding at least one-tenth o f the 
to tal vo ting power therein. The Company Law Board shall make such 
inquiry as it deems fit in order to find out whet her the appointment o f 
directors by the Cent ra l Governmen t is necessary to prevent affairs of the 
company being conducted ei ther in a manner which is oppressive to any 
members of th e company or in a manner which is prejudicial to the 
in terests of the company or to public in te res t. 

A lternative ly, the Company Law Board may direct the company to 
amend its art icles so as to adopt the sys tem of pro portional represen
tation for the appointment of directors under Sect ion 265 and make fresh 
appointments in pu rsuance of the amended articles within the specified 
time. ISection 408( 1) 1 

T ill the new directors arc appo inted as afo resaid, the Company Law 
Boa rd may di rec t the Central Government to appoint such number o f 
add i ti onal directors as may be specified by it to effective ly safeguard the 
interest o f the company, its mcmbers and publ ic interest. ISec. 408(2)1 

For the purpose o f reckoning two-thirds or any o ther proportion o f 
the to tal number o f directors of the company, any director or directors 
appointed by th e Central Govern ment under th e above provisions shall 
be taken into account. ISec. 408(3)1 

Any directors appointed by the Cen tral Government shall not be 
required to hold any qualification sha res nor shall th ey be liable to retire 
by ro tat ion. But any such director may bc removed from office by the 
Centra l Govern ment at any li me and anoth er person may be appointed 
by the Govern ment in his place to ho ld o ffice as a directo r. ISec. 408(4) 1 

After the appoi ntment o f direc tors by the Cen tral Government , no 
change in the board of directors Sh311 have crrcct unless confirmed by the 
Company Law Board. ISec. 408(5) 1 

Where the Central Government appo ints a person to hold o ffice as 
director, it is empowered to issue such directions to the company as it 
considers necessa ry or appropr ia te with regard to i ts affairs. Such 
directio ns may incl ude directions to remove an audito r already appointed 
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" nd to appoint ano ther audilOr in his place or to alter the articles of the 
company. Such remova l, appoin tmen t or alteration shall have effcct as if 
the requirements of the Act have been complied with. (Sec. 408(6)J 

The Central Government may also require the persons appointed as 
directors to report to the Central Government from time 10 lime witb 
rega rd to the affairs o f the company. (Sec. 408(7)1 

Power to prc\'efll change in the bonrd of directors, Sect ion 409 empowers 
the Company Law Board 10 prevent any change in the board of director.; 
which is likely to affect prejudicially the affair.; of the company. The 
managing director or any o ther director or the manager o f the company 
may complain to the Company Law Board that as a result o f change 
which has taken place or is likely 10 take place in the ownership of any 
shares of the compa ny, a change in the board o f director.; is likely to take 
place and such change would affect prejudicially the affairs of the 
comp"nyand pray for necessary rel ief. After making such enquiry as the 
Company Law Board thinks tit , it may direct that no change in :he board 
o f directors after the date o f complaint shall have effect unl= co'nflffilcd 
by il. 

This section is not applicable in the case of an independent private 
company. 

QU£STlONS 

I. Statc brieO), the law relating to· rhe prevent ion of oppression and 
mismanagement in the Compan ies Act, 1956. [Delhi, HColn. (lions.), 1971 1 

2. I (ow does the Companies Act provide for prevcntion of oppression and 
mismanagcment '! [Delhi, B.Caln .. (Hans. ), 19861 

3. T o what extent docs the Companies Act, 1956, protect minority shar.:hokiers 
against oppression <1nd mismanagement? lDelh~ M.Cam , 1978J 

4, 'M ajonty " ill have its \I.'3y but the minOrity must be allawcd 10 have irs say.' 
Discuss it wilh reference 10 oppression and mismanagement in a Company. 

[Delhi, M.Com., 1976] 
5. Critic.1iJy examine the provisions of the Companies Act, 1956, regarding 

oppression and mism:magemenL IDelhi, M.Col1t .. 19771 
6, "'Inc conduct must he burdcnsome, harsh and "'Tongful and the mere lact 

of con lidencc Oc! ..... een the majority shareholders and the minority sharchrndcrs 
wou ld nOl he enough." Examine this statement \\ilh reference to [he provisions of 
the Companies Act relating to rhe prevention of oppression and mismanagemenl 
by the C.ou rt . [l. CIVA., iamllll)' 1970J 

7. Su mmarise the powers conferred by the Companies A ct, 1956 on the court, 
to prevcnl oppression and mismunagemenl. 

[Dellti. B.COITL ( /Ions.), 19841 
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PRACTICAL PROBLEMS 

1. (a) A, a shareholder, filed a petition eomplaining that the affairs of XY Co. 
Ltd. were conducted in a manner oppressive to him and to" other members, after 
having obtained the written consent of onc-tenth of shareholders. Some of these 
shareholders laler withdrew their consent and as a consequence, the number of 
members fell below one-tenth. Can A proceed with his petition in the Company 
Law Board? (b ) Indicate also, whether it was necesary for A in this case to show 
circumstances justifying the winding up of the company for an order by the Court. 

2. A director of a public company apprehends that as a result of change in the 
ownership of the shares held in the company, a change will occur in the Board of 
Directors which would affect prejudicially the company's affairs. Advise him. 

leA (Final), November 1973) 
3_ A petition is filed in the Company Law Board under Sec. 397 bX the two 

shareholders of a eompany. They allege that they have been wrongfully removed 
by the majority from their employment as Secretary and Factory Manager. Decide. 

4. A dispute arose between two groups of directors of a company. one of which 
eontrolled majority of shares. The majority group applied to the Company Law 
Board for relief under Sections 397 and 398. The petition alleged that the minOrity 
group had laken JXlSSCSSion and con!rol of the management of the company's 
factory and workshop. The minority group had also taken possession of books of 
account and statutory txxJks and consequently the profit and loss account could not 
be prepared for last two years. -mc majority group alleged that it had been 
rendered absolutely powerless and ineffective by reason of the wrongful and ultra 
~ ·ires activities of the rival group of minority shareholders. Decide whether the 
Company Law Board can consider the petition presented by the majority group_ 
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INVESTIGATIONS 

IT has always been the intention of company law to prevent the 
exploitation of innocent members or creditors by dishonest and unscru
pulous directors_ For this purpose the Compan;es Act, 1956 provides for 
invest igat ing the affairs o f companies, and wide powers have been given 
to the Centra l Governmen t for it. Sections 235 to 250 lay down pro
vis ions in this respect. 

The importance of investigat ions is beatifully stated in the following 
words: 

"There is no doubt that few shareholders have the means or ability to 
act against the management. It would furthermore be difficult for the 
shareholders to find out the facts leading to the poor financial condition 
o f a company. The Government thought it right to take power to step in 
where there was reason to suspect thal the managemen t may not have 
been acting in the interests of the shareholders ... and to take steps for the 
protection of such interests. "I 

Apl)ointmcnt of Inspectors by Centra l Government 
The Cent ral Government may appoint one or more competent 

persons as inspectors to investigate the affairs of a company and report 
thereon in the fo llowing cases: 

(I) On members' application. A n applicat ion for conducting 
investiga tion into the affai rs of the company may be made by the number 
of members specified below: 

(n) in the case of a company having a share ca pi tal, at least two 
hundred members or members holding not less than one-tenth of the 
tolal voting power; 

(b) in case of a compa ny not having a share capital, at leas t one-fifth 
of the company's members. 

Seclion 235, as amended by the Companies Amendment Act, 1988, 
provides lhat the members shall make the above app l ica tion to the 

lJJarillm Chemicals LId. l '. TIle Compnny Law Board ( 1966) 2 Comp. LJ. 151 
p. 16 1 (S.C) 
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Company Law Board. The Company Law Board shall give the parties an 
opportunity of being heard before declaring that the affairs of the 
company ough t to be investigated. On such a declaration being made by 
the Company Law Board, the Central Government shall appOint one or 
more competent inspectors to invest igate the affairs of the company and 
to report thereon. (Sec. 235) 

When members apply for investiga tion, they must support their 
application by such evidence as the Company Law Board may require for 
the purpose o f showing that the applicants have good reasons for 
requiring the investigation. The Centra l Governmen t may also require 
the applicants to give security for such amount not exceeding one 
thousand rupees for payment of the costs of the investigation. (Sec. 236) 

(2) On a report by Registrar. In the case of any company, on a report 
by the Registrar under Section 234. The Registrar will make such a 
report in the following circumstances: 

(a) if the info rmation or explanation required by the Regis trar in 
relation to any document submitted to him is no t furnished by the 
company within the specified time; or 

(b) if he is of the opinion tha t the documents and papers produced or 
information and explanations supplied disclose an unsa tisfactory state of 
affairs or they do not disclose a full and fair statement of the matter to 
which they purport to relate; or 

(e) if any con tributory or creditor or any other person interested in the 
company has represen ted to him that the business of the company is 
being carried on in fraud of its credito rs o r persons dealing with the 
company o r otherwise fo r a fraudulent or unlawful purpose. 

It is important to note that it is not Obligatory for the Central 
Government to order an investigation in the above two cases. The power 
conferred on the Central Government is a discretionary power. 

(3) On the company's own initiative. Where the company itself, by 
passing a special resolution, requires its affairs to be invest iga ted: ISec. 
237(a)] 

(4) On the court's order. Where the court by its order declares that the 
affairs of the company ought to be investiga ted: ISec. 237(a) 1 

The power of the Ccnlral GovernmenL unuer Seclion 237«(1) is 
Obligatory and not a disc r~t i ()nary o nc. 

(5) On the Company 1~lw Hoard's own inliative. Wheneve r the 
Company Law Board is of the op inion that th ere arc circumstances 
suggesting: 

(a) that the business of the company is being conducted with the 
intent 10 defraud its ncditors, members or any other persons ·or 
o therwise ror a fraudulent or unl:lwful purpose o r in a manner oppressive 
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to any of its members; or 
(b) th at th e company was formed for any fra udulent or unlawfu l 

purpose; or 
(c) that the persons concerned in the formation of the company or the 

management of its affaris have been guilty of fraud, misfeasance o r 
misconduct towards the company or any of its members; or 

(d) that the members of th e company have not been given all the 
information with respect to its affairs which they wcr~ entitled to receive 
under various provisions of the Act. ISec. 237(b)] 

The power con ferred on the Central Government under Section 
237(b) is a discretionary power. 

Before orderi ng an investigation, the Cen tral Government must sat isfy 
that the circumstances, as specified in Section 237(b) exist. The Centra l 
Government does not have a general discretion to go on a fishing expedi
tion to find evidence. In the connection it is important to note the facts 
of the leading case of Barium Chemicals Lcd. v The Company L aw Board. ' 

In this case the chairman o f the Company Law Board ordered for the 
investigat ion o f the affa irs of the appellant company under Section 
237(b) on the grounds that there was delay, bungling and faulty planning 
of the project en tailing double expenditure, continuous losses reS Ulting in 
one-third the share capita l lleing wiped out, shares being quoted at half 
their face value and severance o f thei r connect ion by some eminent 
persons. 

It was held by a majority jUdgement of the Supreme Court that the 
said circumstances canno t by themselves suggest either an intent to 
defraud or fraudulent ma nagement, and that, therefore, the order for 
investigation must be quaShed. 

Similarly, where the management of a company acquired the shares of 
Rs IO each of subsidiary at a premium of Rs 100 and gave them to its 
members in lieu of cash dividends and made a loan o f huge sum to its 
subsidiary at two pe rcent interest, it was held that through the above 
transactions may not be justified by commercial expediency but they were 
not suggestive of any fraud so as to justify any order of investiga tion.' 

In a recent case, it was held that the purpose of investigation is to 
discover something which is not apparently vis ible to the naked eye. The 
purpose of Section 237 is not an investigation being made into the 
economic functioning of a company, unless there is a materia l to show 
that fall of profi ts is on account o f illegal acts. AppOintments of di rectors' 
rda tives to high pos itions and high sa laries ca nnot be a ground for 

'(1966) 2 Camp. LJ. 151 (S.C) 
3Jjyajeerao Cotton Mills \'. Company Law Board, (1969) 2 Comp. LJ. 380. 
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ordering invcsligation.4 

Inspectors 
No firm, body corporate or other association shall be appointed as an 

inspector. Only an individual can be appointed as an inspector to 
investiga te the affairs of a company. (Sec. 238) 

Powers of Inspectors 
Sections 239 and 240 define the powers of the inspectors appointed to 

investigate the affairs of the company. 
(I) To investigate the affairs of related companies. An inspector 

appointed to investiga te the affairs of a company has the power to 
investiga te also the affairs of other connected companies such as its 
subsidiary and holding companies and companies under the same 
management or group. [Sec. 239(1)] 

But in some cases the inspector has to obtain the prior approval of the 
Central Government for this purpose. Before according this approval to 
inpectors, the Central Government must give the body corporate a 
reasonable opportunity to show cause why such approval should not be 
accorded. [Sec. 239(2)] 

(2) To obtain records and assistance from company's officers. It shall be 
the duty of all officers and other employees and agents of the company 
to preserve and to produce before the inspector all books and papers 
which are in their custody or power, and to give to the inspector all 
assistance in connection with the investigation which they are reasonably 
ab le to give. [Sec. 240(1)] 

(3) To obtain necessary information from anybody corporate. The 
inspector may, with the previous approval of the Central Government, 
require any body corporate to furnish such information or to produce 
such books and papers which he may consider necessary and relevant for 
the purpose of his investigation. [Sec. 240(IA)] 

(4) To keep records in custody. The inspector may keep in his custody 
any books and papers for six months. After the expiny of six mon ths, he 
should return the books LO the persons from whom, they were taken. 
However, the inspector may call for the books and papcrs if th ey are 
needed again. [Sec. 240( IB) 1 

(5) To examine company 's officials on oath An inspector may examine 
on oa th any of the officials and other employees and agents of the 
company whose affairs he is inves tiga ting, and, with the previous 
approval of the Cer.t ra l Government , he may examine on oa th any other 

'In re Delhi Flollr M ills Ltd .. (1975) 45 Comp. Cas. 33. 
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perso n. For th is purpose the inspccLOr may require any of those perso ns 
to appear he fore him personally. ISec. 240(2)1 

No tes o f any exa min<Hion shall be taken down in writ ing. It shall be 
read over to the person examined and signed by him and may therearter 
be used in evidence against him. ISee. 240(5) 1 

(6) To seize company's records. Where the inspector has reasonahle 
ground to believe that the relevant papers or books may he destroyed, 
mu tilated, altered, falsi fied o r secreted, the inspector may makc an 
'applica tion 10 a M ag istrate for an order for the seizure o f such books and 
papers. The o rder may authorise him to enter the place wh ere such books 
and papers arc kept, 10 sca rch the place and to seize the books and 
papers he considers necessary for the purpose of his invcstigation. At the 

. co nclusion of the inves tiga tion, the inspector must rcturn the papers and 
hooks and in form the M agistrate of such return. (Sec. 240A) 

Inspector's l-l cport 
The inspector shall make a r,nal report 10 the Cen tral Government on 

the conclusion of the invest igation. The Centrai Government may also 
di rect him to submit interim reports from lime to time. Any such report 
shall be wrillcn or print cd, as the Central Government may direct. A 
copy of the rcpo rt must always be forwarded to the company at its 
registered orrice, and also to any body co rporate, managing director or 
manager dea lt with in the report. 

In case the inspectors have been appointed at the req ucst o f members 
o f the company, a copy of th e report sha ll be supplied to them 

Where the inspectors arc appointed in pursuance of an order of the 
cou rt or the Company Law Board, a copy of the report shall be forwarded 
10 the court or the Company Law Board . 

The Central Government may, if i t thi nks fit, furnish a copy of the 
report to any interes ted person on request and on payment o f a 
prescribed fee. 

The Central Govern ment may also cause the report to be published. 
(Sec. 241 ) 

However, as a maller of administrative practice, a copy of the report 
is always sent to the Registrar for r,l ing with the company's file. 

It is important to note that an inspecto r's report is not a jUdgement. 
It states the op inion of the inspectors in respect of the affa irs o f the 
company. However, the Central Government may utilise it for its own 
information. T he report does no t operate against the company of its own 
force.' Where the Central Government has fixed the time for submill ing 

;Ne\\" Celina! l/l1e Mills. \'. Deputy Secretary 70(C.W.N.) 280. 
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the report, fa i lure to submit the report within the time so fixed will not 
automatica lly put an end to the invest igation.' 

Powers of the Government on the Basis of Inspectors' Reports 
( I) Proseclliion. If it appears to the Central Government that any 

person has been guilty of an offence for which he is criminally liable, it 
may presecute such person for the offence. It shall be the duty of all 
officers and other employees and agents of the company to give the 
Central Government all assistance in connection with the prosecution, 
that they are reasonably able to give. (Sec. 242) 

(2) Application for winding up a company or an order under Section 397 
or 398. The Central Government may, on the basis of a report, apply to 
the court for winding up the company or make an application for 
prevention of oppression and mismanagement under Sections 397 and 
398, or may do both. (Sec. 243) 

(3) Proceedings for recovery of damages or property. Where from any 
such report, it appears to the Central Government that proceedings 
ought to be brought by the company in public interest (a) for the reco
very of damages in respect of fmud, misfeasance or other misconduct in 
connection with the promotion or .formation or the mismanagement of 
the affai rs of such a company; or (b) for recovery of any property mis
applied or wrongfully retained, the Central Government may itself bring 
proceedings for that purpose in the name of such a company. (Sec. 244) 

Expenses of Investigation 
The expenses of invest iga tion shall be defrayed in the first instance by 

th e Central Government, but the following persons shall be l iable to 
reimburse the Cen tral Government in respect of such expenses: 

(i) any person who is convicted on a prosecution or who is ordered to 
pay damages or restore the property in pursuance of the report; 

(ii) any company or body corpora te in whose name the proceedings are 
brought; 

(iii) any company or body corporate or any other managerial 
personnel dealt with by the report; and . 

(iv) the app licants for the investigation, where an inspector was 
appointed on the applica tion of members of the company. 

Insofa r as the expenses to be defrayed by the Central Government arc 
not recovered, they shall be paid out o f the moneys provided by 
Parliament. (Sec. 245) 

'Ashoka Marketing Ltd. v. Union of India A.I.R. 1967 Cal. t59. 
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Investigation of Ownership of Company 
Section 247 of the Companies Act provides that where there is good 

reason to do so, th e Central Government may appoint one or more 
inspectors to inves tigate and report on the membership of any company 
and other mallers relating to the company for the purpose of determining 
the true persons (0) wh o arc or have been financially interested in the 
succes or failure of the company; or (b ) who are or have been able to 
control or materially inOuence the policy of the company. 

The Central Governm ent is also bound to appoint inspectors at the 
instance of the Company Law Board when the Company Law Board, in 
the course of any proceedings before it, declares by an order that the 
affairs of the company should be investigated as regards the membership 
of the company for the purpose o f determining the true persons who are 
[inancially interested in the company or who are controlling the policy of 
th e company. 

When appointi ng an inspector, the Central Government will deCine 
the scope of his invcstigation. 

Powers of inspector. Subject to the terms of an inspector's 
appointmen t, his powers ex tend to the investigation of any ci rcumstances 
suggesting the existence o f any arrangement or understanding which, 
Ihough not lega lly binding, is or was observed or is likely to be observed 
hy the company in practice and which is relevant to the purpose of his 
investigation. 

An inspector appointed for this purpose shall have the same power 
wi lh rega rd lO production and seizure of documents and evidence as are 
enjoyed by an i nspector appointed under Section 235. 

Report of Ih e Cenlral GOI·cmmenl. The inspector shall submit the 
report to the Central Government on the conclusion of the investigation 
and the Central Government shall not be bound to furnish the report to 
the company or any o ther person if it is of the opinion that there are 
good reasons for not divulging the contents of the report. But it must 
keep with the Registrar, a copy o f such parts of the report as it thinks are 
not confidential. 

Expenses of im'esligarion. The expenses o f any investigation under this 
section shall be defrayed by the Central Government out of moneys 
provided by Parliament unless the Central Government directs that the 
expenses should be paid by the persons on whose application the 
investigation was ordered. 

Investigation of Persons with an Interest in the Company 
im'cstigarion without appointment of inspector. Where it appears to the 

Central Government or the Company Law Board that there is good 
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rcason to inves tiga le th e ownership of any shares or uchcnturcs of a 
company and that it is unnecessary to appoint an inspector for the 
purpose, the Central Government or the Company Law Board may itself 
require the following persons to give information: 

(i) any person who is or was interested in those shares or debentures; 
(ii) any person who acts or has acted as the legal adviser or agent o f 

someone in rela tion to those shares or debentures. 
Infocml1lion as to the present or past interest in shares or debentures. The 

person so summoned may be required 10 give 10 the Central Government 
any information he has o r can reasonably to expected 10 obtain as to the 
present or past interest in those shares o r debentures and the names and 
addresses of the persons interested and of any persons who act or have 
acted on thei r behalf in relation to the shares or debentures. 

Effect of non-compliance. Any person, who fails to give any infor
mation required of him o r makes any false statement, shaJJ be punishable 
with imprisonment for a term which may extend to six months or with a 
fine not exceeding five thousand rupees or with both . (Sec. 248) 

Restrictions on Shares and Debentures 
Nawre of restrictions. I f as a result of investiga t ion o f the ownership o f 

a company under Section 247 or inves tiga tion of the interests of members 
o f a company under Section 248 or o therwise, it appears 10 the Company 
Law Board that there is good reason to find out the relevant facts about 
any shares in a company, the Company Law Boa rd may impose the 
following restrictions on the shares: 

(i) any transfer of shares shall be void ; 
(ii) where those shares arc 10 be issued, they shall not be issued; 
(iii) no vot ing rights shall he exercisable in respect o f those shares; 
(il') no further shares shaJJ be issued in the right o f those shares; and 
(I') except in liquidation, no payment wi ll be made o f any sums due 

from the company on those shares by way o f dividend, c.1 pital or 
o therwise. 

These rest rictions may be imposed for any period not exceeding three 
years. 

Change ill the composition of board of directors. Where a transfer of 
shares has taken place and, as a result , a change is l ikely to take place in 
the composition o f the board of directors, and the Company Law Board 
is of the opinion that any such Change wou ld be prejudicia l 10 the public 
interest, the Company Law Board may direct by order that vot ing rights 
in respect of those shares shall not be exercisable for such period not 
exeeding three yea rs and no change in the compos ition of the board o f 
dircctors shall take place unless confirmed by the Company Law Board. 
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QUESTIONS 

I. Under what circumstances may the Cent ral Government appoint inspectors 
to in\'cstig~lIc the affairs of an)' company? Who can be appointed as i n"!""('t ~!":' 

[Company <; .. ~.-:;....r)' (Final), OCLOber 1974J 
2. State briefly the n .. 0 ·: ;.i;uIlS 01 the Companies A ct, 1956. regarding the 

i nvc~[i!!~r~":: vi tne ~ff"l irs of a company by the Central Government. Describe the 
rowers of the shareholders and the Registrar in this behalf. 

[C.A. (Final), NOI'ember 19761 
3. Who can apply fo r investigation against a company? What are the powers of 

an inspector appointed under the Companies Act , 1956, and what are the steps the 
Central Governmen t can lake on the basis of the report of the inspector? 

[Company Secrelary (Inler), April 197/1 
4. Whm arc the ppowcrs, dUlies and functions of an inspector appointed by the 

Cent ral Government to invest igate into the affairs of a company under the 
Comranics Act, 1956. [/.C. W.A, Jam""y 19661 

5. What arc the provisions of the Companies Act , 1956, with regard to defraying 
the expenses of investigations. 

PRACI'ICAL PROIlLEMS 

1. The chairman of the Company Law Board ordered for the investigation of 
the affairs of a compclnY under Sec. 237(b) on the grounds (hat there was delay, 
bungling and faulty planning of the project entailing double expenditure, 
continuous losses resulting in one·third of the share capital being wiped ou t, shares 
hcing quoted al half thei r face value and scverance of their conne~t ions by some 
eminent persons. The o rder is challenged. Dccidc. 

2. The management of a company acquired the shares of ils subsidiary of Rs. 
10 c~ch at a premium o f Rs 100. Tllcsc shares were offered to the members in lieu 
of cash dividends. It also made a loan of huge sum 10 its subsidiary al two per cenl 
interest. Do these circumstances justify an order of investigation'! 

3. An order o f investigation required the inspector 10 submit the report Yt1thin 
a certain timc. Docs the failure on the part of the inspector [Q submit the report 
\ .... ithin such time bring the investigation to an end? 
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COMPROMISE, ARRANGEMENT, 

RECONSTRUCTION AND 
AMALGAMATION 

CO~IPROI\IISES AND ARRANGEMENTS 

TH E term "(ompromisc" means sculcmcnt of a dispute by mUlUal 
(ofH.:c~s ion~. [\ is an agreemen t termin ating a dispute between p~lrtics as 
10 the power 10 enforce rights or as to what those rights arc. l In a 
compromise. the pa rties intend to settle the dispute between themse lves 
hy 3 give-and-take arra ngement. The term "a rra ngement" is a wider one 
and il includes a reorganisa tion of Ihe share ca pilal of Ihe company by 
Ihc consolida l ion o f shares of di fferenl classes or by division o f shares of 
differcnl classes or by bO lh these methods ISee. 39O(b)J . II includes all 
modes of rcorg3nising th e share capital even when involving an inter
fere nce wilh preferenlial or specia l righls allached 10 the shares by Ihe 
memorandum. : 

Procedll re 
I. Applicnrion to fhe COlirt. Where a comprom ise or arrangement is 

proposed helwcen a company and ils credi lo rs or any class of Ihem or 
belween a companv and i ls members or any class of Ihem, an applicalion 
should be made In Ihe court . Such applica lion may be made by the 
company or hy any creditor or membcr of thL: com pany. I f thc company 
is hCing wound up. ils l iquidalor may apply 10 Ihe CO urt . ISec. 39 1( I ) J 

2. A/ccring of creditors or memhers. Thc COllrt may order a mecting of 
th e cred itors or memhcrs or any cl:ISS of them to be ca lled, held and 
conduclcd in , uch " manner a, il may direc!. ISec. .19 1(I) J 

J. APPW\"(l/ of tlzl' scheme. Any compromise or arrangement shall bc 

ISneflfh \'. V(llIey (jaM Ud. ( 1893) I. Ch. 477. 
~} lind/ISfan COll/mt!rcial [Jank Ltd. 1'. '-/indu.sran General Electric Cor{XJrflf;on 

(1960) Cl i. 6) 7. 
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bindmg on all the cred i tors or members and also on the company, o r In 
Ihe case of a company which is being wound up, on the liqUIdators and 
contribulories of the company i f (a) the scheme is approved by a majority 
in number representing three-fourths in value of the credi tors Or 
members, as the case may be, and (b) Ihe scheme is sanctioned by ihe . 
court. [Sec. 39 I (2)) . 

4. Sanction by the court. The cou rt shall not sanction any compromise 
or arrangemenl unless Ihe appl icant has disclosed to the court all 
material facts relating to the company, such as the lates t financial 
pOSition of the company, the latesl auditor's report on the accounts of the 
company, the pendency of any investigat ion proceedings in relalion to the 
company under Sections 235 to 25 1, and the l ike. [Sec. 391(2)) 

It may also be no ted that the court shall give not ice of every 
appl ication made to it for compromise or arrangemenl to the Central 
Government and shall take into considera tion the rep resentations made 
to il by the Government before approving any scheme. (Sec. 394A) 

I t was held thaI the court must satisfy i tself with the following points 
before sanclioning a scheme of arrangement: 

(i) the provisions of the statule must have been compl ied wilh; 
(ii) the class mUSI have been represented by those who aHended the 

-meeling; 
(iii) Ihe slatu tory majori ty are acting bona fide and arc not coe rcing the 

minority in order to promole interests adverse to Ihose of Ihe class whom 
they purport to represent; and 

(iv) the arrangemenl is such as a man of business would reasonab ly 
I . 

approve. " 
5. Copy of coun 's order to be field with tize Registrar. An order made by 

Ihe court under the above provisions shall have no effecI unlil a cert i fied 
copy of the order has been fi led with the Regisl rar. [Sec. 391(3) ) 

6. Copy of colin 's order to be annexed 10 memorandum. A copy of every 
such order shall be annexed to every copy of Ihe memorandum of Ihe 
company issued afler the cen ificd copy of the order of Ihe Couf! has been 
filed wilh Ihe Regisl rar. [Sec. 391(4)) 

I f defaull is made in complying wilh Ihe above requirement, every 
officer of the compa ny shall be punishab le with a fi ne wh ich may eXlend 
to len rupees for each copy in respecI of which default is made. [Sec. 
391(5)) 

7. Stay of sllits or proceeding against tize company. AIler an app lical ion 
has been made to the coun for sanction of a compromise or arrangemen t, 
th e court may stay the commencement or cont inuat ion of any suit or 

'Re Anglo COnlinenlol Slipply Co. (1922) 2 eh. 723, 733. 



proceeding :Igainst the comrany on such Il'rlll:-. ,I~ Ih~ coun Ih in k:-. fit. 
unt i l th c applicatio n is fin ally disposed of. ISec. .1'1 1 (6) 1 

Power oC High Co urt to Enforce Compromi ses and Arran gements 
COllrt 's power of slfpcn'ision. \\'hcre a High Cou rt makes an order 

sa nctioning a comprom ise or an arrangement in res r ec t of a co mpany. it 
sha ll have th e power to su pervise the ca rr:-·ing out of the compromise vr 
arrangemcnl. It may give such directions in rega rd to any m.:l1tcr or nUlke 
such modifications in th e co mpromise or arran gement as it may consider 
necessary for the proper working of th e compromise or arrangement. 
ISec.392( I ) 1 

Compulsory l\ ·indillg Ill' in ((,rlnin C(lses. If the cou rt is sa tisfied th at a 
compromise or arrangement c:ln nOI be wo rk ed sa tisfactoril y, it may make 
an ordcr fo r compulsory wind ing up of thc company. Thc court may do 
so either on its o\\'n motion or on the applica tion of any person 
interestcd in the affai rs o f til e company. IScc .. ,92(2) 1 

InCormatio n to Creditors and Members as to Compromises o r 
Arrangeme nts 

Norice ro contain direCIOr5' mmerial illlCrl'SfS in schemc. \Vherc a 
meeting of eredilors or mcmbers or any class o f thcm is ca lled for passing 
a scheme or co mpromise or arrangemen t, a Slalel1:cn l selling rorth the 
terms of the compromise or arrangcment and explaining its effect has to 
be sent along with the not ice ca lling the mee ting. T he statement must 
also Slale any material in terests or the directors. m~Jn aging director or 
manager o f the company and of cvcry trustce o f dcben ture holders, and 
the effect o f a comprom isc or arrangemcnt on th ose iiH\5rcsts insofa r as 
that effect is different from thc effect on likc intcres ts o f o thcr persons. 
In every not ice calling the mecting which is given by advert isemen t, thcre 
shall be includcd eithcr such a statcment as aforesa id or a notifica tion of 
the place at whieh and the manner in which credi tors or mcmilcrs cntilled 
to attend the mcc ting may obtain copies o f such a statement. ISec. 
393(1 )(2) 1 

Any cred i lo r or member entillcd to such a statement may obta in it 
from thc com pany, free of charge, by makin g an appl icat ion in the 
manner indica ted by the notice. [Scc, 393(3) 1 

PenallY for non-compliance. Whcre defau lt is madc in com plying with 
any of the requiremen ts of the section, the company and every officer of 
the company who is in default, shall be punishab le wit h a fine which may 
extend to five thousand rupees. [Sec. 393(4)1 

Norice to company by direcrors and Trustees. Exery director, managing 
director or manager of thc company and every trustee of the company's 
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debenturl! ho lders. sl1:111 give notice to [h e c()I1lJl:tny o f ~lIL'll 1ll:111l.: r:-. 

relating to himse l f as I1l:JY be necessary fpr [h e puq:O:-i l! of Lh L cOlilpro. 
mise or arrangcmenl. I f he fails to do ~o . hl! wi ll ht: punishahle: wi[h.[ fill t: 
may extend to fi ve hundred rupees. [Sec. ~9.' (5) [ 

RECONSTR UCTION ANU A~L\ J.G;\ ,\L\T I ():,\ 

The term "rcconstruclion" is com monly used 10 uc .... crihc a :-.L'lh .'IllL under 
\vhich a company goes into liquid:.llion fo r t il e cxprL':--s purpo ... \..· of :--clling 
its asse ts to a new company for panly paid ~ llarcs carrying a funhcr 
liab i lity. Usually. the liquidat ing cump3ny h3~ exhaus ted it:'l wo rki ng 
capital and , by means of such i t scheme. th l! company i:-. rCCO Jl:.l ruCleti and 
rcco n ~ t it u t ed so as 10 fo rm a new com pany with pfi .. :ci ... \..'ly tile sa me 
Obj ects and compo!-!cd of the same sharetlOldcrs, :[,\ ar\..' cdku upun to 
provide addilion<J1 capital. 

The term " reco n ~ truCiion" is also used in connection \\ith :-chcllll..'s for 
redUClion o f capiwi and v,lfialions of thc ri ghts of in\'c:-.[or:-., In th i:-- r:t:-.~ 

it is known as " inter nal reconstruction" and the compa n ~ dlle ... not go 
into liquidation. 

T he term "amalga'mation" implies creat ion of ~! ncw company b~ a 
comple te conso lidation of cumhining units. Two or morc comp:l/liL':' 1ll~ly 
liqu idate themselves under the la\\' and ~c ll th l! ir ;:b:-.CI:-. ~lI1d tran ... fc r their 
liabilities to a new COI1lP~Hly wllH.: 11 Issues ib own stock in cxch:.m ge for 
the net won!1 of pru perty rece i\'cd from th l! anwlg:lI11atin g co mpanic:-. . 
Under amalgam ~llio n , therefo r!..! . nunc o f the ex isling companies retai n its 
ent ity o r existence. I t also inclutks magcr. A mergt..:r b another n:J lllc fo r 
absorption o f o ne busi nc::.s uni t hy an o th er. Thl: <lh:-() rhi[l ~ company 
retains i ts ent ity and enlarges il S size through a merge r. Til\.. .. comp:lny 
which is abso rbed lusc:, its en tity in the abso rh ing c()mp:!n~ , 

;\lodes of Heconstrllct ioll and Amalgamatio ll 
Th e Cu mp:,lIlics Act. 195() pru\'iucs for rccon .... lrUCli,)[l :!Iltl :lm:dga · 

ma tio n of compani c::. under SCCl iom. ., 94 LO .106. The :lJn ~tlg ~lIn . tli()n m~t y 

take pla ce by: 
I. Pu rchase o r o ll e Und l! rt ~lk i ng hy Ih l.! () t ~H.: r: 

2. Transkr u f s harc~ uf Drle uIHJcrtal\ing tu til l.: o tlll.. .. r: :111\.1 
3. A n order or ~he Ccntral Gmcrnrnc ill in thl! nati on:11 interl..''''l. 

1. H.econstrudi on o r Amalgamation throll gh Tr~tn .... fc r or ti ll' 
Undertaking 

(i) Coun's sllnoivll, \\' here:tn application is m:tde t t) lile co urt for Ill\..' 
s3nctioning of a corn prom isl.' or arrangement and it I:. shown In I he cnun 
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that (a) the compromise or arrangement is in co nnection with a scheme 
fo r the reconstruction of a company or its ama lgama tion with another 
COI11pan\': and (b ) that under the scheme the whole or any part of the 
undertaking, property or liabilities of any company concerned in the 
scheme (referred to as transferor company) is to be transferred to 
another company (referred to as the transferee company), the court may 
make an order sanct ioni ng the compromise or arrangement. Such an 
or.der may provide for all o r ::Iny o f th e following matters: 

(a ) the transfer to the transferee company of the whole or any part of 
the undertaking, property or liabilities of the transfe ror company; 

(b) th e allotmeni or appropriation hI' th e transferee company of any 
shares, debentures, poli cies or other like interests as provided in the 
scheme; 

(c) the continua tion by or aga inst the transferee company of any lega l 
proceedings pending by or aga inst any transferor company; 

(d) the dissolution, without winding up, o f any transfcror company; 
(e) the provision to be made for any persons who dissen t from thc 

compromise or arrangement; and 
(j) such incidental, consequent ial and supplemen tal mailers as arc 

necessary to secure that the reconstruction or ama lgamat ion shall be full y 
and effectively carried out. [Sec. 394( 1) 1 

(ii) Amalgimw!ion in case of a company in course of winding up. A 
comprom ise or an arrangement in connection with the amalgamation of 
a company in winding up with any other company br companies shall not 
be sa nctioned unless the cou rt has received a report from the Company 
Law Board or the Registrar that the affairs of the company have not been 
conducted in a manner prejudicia l to the interests of its members or to 
the pub lic interest. 

It furt her provides that no order for the dissolution of any transferor 
company shall be made by the court unless the officia l liquida tor has, on 
scrutiny of the books and papers of the company, made a report to the 
court that the affairs o f the compa ny have not been conducted in a 
manner prej udicial to the interests o f its members or to the public 
interes t. ISec. 394( 1)J 

(iii ) NOlice 10 Cetllral GOI'ernmenr. The cou rt shall give to the Central 
Government notice of every appl ica tion made to it under Section 391 or 
39-1 fo r sanction of schemes of arrangemen t, compromise and amalga
mation and shall take in to account the representations made by the 
Government befo re passing an order. (Sec. 39-1 A) 

(iv) Copy of cour! :S order 10 be filed " 'il lI IIIe Regislrar. A certified copy 
of the order shall be filed by the company with the Registrar for 
registrati on within thirty days of the date of the cou rt order. [Sec. 394(3) 1 
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2. Rcconstnlctiol1 or Amalgamat ion by Transfer of S hares 
(i) Scheme illl10lving transfer of shares . .\Vhcn a scheme or conCract 

invo lves the transrer or shares in a company (rererred to as the transreror 
company) to another company (rererred to as the transreree company), 
the transreree company may do so by making an orrer to th e transreror 
company. [Sec. 395( 1)1 

(ii) Approval of schem e. The orrer or the transreree company shall be 
placed berore the shareholders or the transreror company ror approva l. 
The orfer may be approved within rour months o r mak ing the orrer in lhat 
behalr by the transreree com pany by holders or not less than nine-tenths 
in va lue of shares whose transfer is involved DIller Ihan shares already 
held by the transfe ree company o r by its nominees or by its subsid iary. 

(iii) NOlice to disseflfing shareholders. The transferee cumpany may give 
nO lice in the prescri bed manner to any dissenting shareho lders th at it 
desi re..;,; to aClluire his shares withi n two months of tht.! exp iry of ahovc 
ro ur months. [Sec . . 195( 1)1 

(iv) Dissellling shareholders' applic{l(ion to COllri. \ Vhen th e transferec 
company gives nOlice to the dissenti ng shareholders, they may make an 
applica tion to [he court wi thin one mo nth from the date of such notice. 
[Sec. 395(1)1 . 

It may be noted here that when an applica tion is made to the court by 
a shareholder that the terms are not fair, the onus is upon the applicant 
to es tablish his allega tion. The coun wi ll attach cunsiderable weight to 
the r"ct that a I:,rgc body or shareho lders have accepted the orrer. ' 

Where, however, the orfer is in reality being made by s"me majo rity 
shareho lders who have accepted it , the burden or proor is reversed and it 
is up to the orreror to show that the scheme is r"ir. ' 

(1') Rejectioll of application by court. If no applica tion is made to the 
cou rt or ir the Court reruses it , the transrerre company shall become 
en tilled to acqu ire the shares or all persons on whom notice is served. In 
ract the transreree com pany sha ll be en tilled and bound to acqu ire those 
shares on the terms un which the shares or o ther shareholders are to be 
transrerred. ISec. 395( 1)1 

(iv) Registratioll oftrallsferee company ill transferor company. Whey the 
transreree compa ny acquires the shares and pays ro r them, the transreror 
company shall (a) thereupon register the transreree company as the 
ho lder or those shares; and (b) within one month or the date or such 
registra t ion, in rorm the dissenting shareholders or the ract or such 
regislration and or the receipt of the amount or other co nsideration 

' Re IIoare & Co. ( 19)3) 150 L.T. 374; Re Press Caps ( 1949) Ch. 434 c.1\. 
' Re Bllgle Press I.,d .. ( 1961 ) Ch. 270. 
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representing the price payahle to them by the transferee compa ny. 
(~'ii) Separate hank a CCOlint. Any sum received by th e tf(lnsfcror 

company under this sect ion shall be paid into a separa tc hank account. 
This amount or any other considerat ion so received shall be held by that 
company in trust fo r its shareholders. ISee. 395(4)1 

Provis ions applica hl c to a scheme involving transfer of shares . The 
fo llowing provisions will app ly in relation to evcry offer of a scheme or 
co ntract invo lving the (((insfc r of shares in the transfero r compa ny to the 
t ransferee company, namcly: 

(a) every such offer o r every circu lar con tllinin g such an offe r or eve ry 
recommendatio n to the members of the tr'1nsfc(o( company hl' its 
directo rs to acccpt such offer sha ll be accompained hy such information 
as may be prescribed; 

(b) every such offer shall conta in a statement by or on beha lf o f the 
transferee company, disclosing the steps it has taken to ensure 1il,1I 
neccessary cash will be avai lable; 

(c) every circu lar co ntaining or rc(ommcnding acceptance of slI ch an 
offer shal! be presented to the Regis trar fo r registration and no such 
ci rcular shall be issued unti l it is so registered; 

(d) the Registra r may refuse to register any such circular which docs 
not contain the prescribed information or wh ich se ts out such 
information in a manner likely to give a false impression; 

(e) an appea l sha ll l ie to the court aga inst an order of the Registrar 
refusing to register any such cicular. ISee. 395( 4A)I 

3. Amalgamation in National Interest 
Amalgamation by order of Central Government. Where the CClll'31 

Government is sa tisfied that it is essential in the public interest that two 
or more companies shou ld amalgamate, it may provide for the ama lgama
tion of those companies into a single company with such constitution, 
propeny, powers, rights, interests, authorit ies and privileges and wi th 
such liabilities, dut ies and obliga tions" as may be specified in the order. 
The direction for amalgamat ion shall be no ti fied in the Official Gazelle. 

[meresrs of members or credirors. Every member or creditor or 
debenture holder o f cach of the companies before ama lgamation shall 
have nearly the same interest or rights in the company resulting from 
amalgamation as he had in the company of which he was originally a 
member or creditor. However. 10 the extent that his interest or rights are 
reduced,he wi ll be compensated and compensation shall be assessed by 
such authority as may be prescribed by the Central Government. 

Any person aggrieved by any assessmen t of compensat ion made by the 
prescribed authority may prefer an appea l to th e Company Law Board 
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and thereupon the assessment of the compensation shall be made by the 
Company Law Board. The compensation shall be paid by the Company 
resulting from the amalgamation. 

Pre·conditions of m aking the order. No order shall be made under this 
section, unless (a) a copy of the proposed order has been sent in draft to 
each of the companies concerned; (b) the time for preferring an appeal 
to the Company Law Board has expired, or where any such appeal has 
been preferred, the appeal has been finally disposed of; and (c) the 
Central Government has considered and made such modifications in the 
draft order as may seem to it desirable in the light of any suggestions and 
objectio ns which may be received by it from any such company within 
such period as the Central Government may fIX in that behalf, being no t 
less than two months from the date on which the aforesaid copy is 
received by that company o r from any class of shareholders or from any 
creditors. 

Copies of every o rde r made under this section shall be laid before both 
Houses of Parliament at the earliest opportunity. (Sec. 396) 

Preservation of Books 'and Papers 
The books and papers of a company which has been amalgamated with 

or whose shares have been acquired by another company, shall not be 
disposed ofwilhout prior permission of the Central Government. Before 
gran ting such permission, the Central Government may appoint a person 
to exam ine the books and papers or any of them fo r the purpose of 
ascertaining whether they contain any evidence of the commission of an 
offence in connection with the promotion, formation or management of 
the affairs of the co mpany or its amalgamation or the acquiSition of its 
shares. [Sec. 396(A) 1 

QUESTIONS 

1. What do you understand by the scheme of arrangement or compromise? 
State the provisions of the Companies Act regarding the procedure to be followed 
in this connection. 

2. What is an arrangement in respect of a company? How may it be effected and 
by whom? How may it be enforced any by whom? [I. C. WA., July 1966/ 

3. What is the procedure prescribed by the Companies Act for resolving 
disputes be tween (a) company :l lld its mem bers, ilnd (b) company and its creditors 
without recourse to liquidation? Whm are the powers of dissident members in such 
schemes of arrangements? jComp(lIIY Secretary (Final), October 1962} 

.t . Summari$(; the proviSions of the Companies Act pertaining to reconstruction 
and amalgamat ion of companies. [C A , November 1960 1 
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5. Explain the meaning and different mooes of amalgamat ion of companies and 
state the statutory provisions and procedure regarding amalgamation. 

[MeelUl, M.Com, 1975] 
6. Write a short note on amalgamation of companies in national interest. 

PRACfrCAL PROBLEMS 

. 1. X Co. Ltd. is prosperous company, while Y ('.0. Ltd. is a losing concern due 
to lack of finance. X Co. Ltd. feels that if Y Co. Ltd. can be merged with it or if 
the business of Y Co. Ltd. can be ta ken over by it, the said business can be run 
profitably. Describe the various formalities prescribed by the Companies Act, 1956, 
which must be fulfilled in the case o f both companies for each of the alternalive 
schemes. [CA. (Final), November 1973] 

2.A company has offered 10 buy alilhe shares in the B company and Ihe holders 
o f nine-tenths in value of the shares in the B company have agreed to the sale. The 
remaining shares are held by A; who Objects to Ihe sale. Can the A company acquire 
all the shares in the company? 

3. The assets of a company which is a going concern are meagre and its liabilities 
heavy. The directors who wish to avoid liquidation profX>SC! a scheme for the 
reconstruction of the company involving a fresh issue of shares. Meetings of the 
members and creditors are thereafter held under the direction of the Court, at 
which the consent of requisite three-fourths majority is obtained in favour of the 
scheme. Thereafter some of the minority creditors prove before the Court that the 
directors had failed to disclose material facts regarding the company's financial 
position. Can these creditors succeed on this ground? 

[CA, November 1967J 


