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HISTORY AND ADMINISTRATION OF 
COMPANY LAW IN INDIA 

BRIEF HISTORY UPTO 1956 

THE company legislation in India has tended to follow to a very large 
measure the company legislation in England. The Companies Acts passed 
from time to time in India and their amendments have been modelled on 
the English Companies Acts. The first company legislation in India was 
passed in 1850 and it provided for registration of joint stock companies. 
ll1is was passed on the lines of the English Companies Act of 1844. This 
Act of 1850 recognised the concept of separate legal entity for a 
company, but it did not confer the privilege of limited liability of 
members. Following the English Companies Act of 1855, another Act 
was passed in India in 1857. In this Act, the privilege of limited liability 
was introduced for the first time in India. However, this benefit of limited 
liab ility was not extended to banking and insurance companies. It was 
done only in 1860. 

Then came the Companies Act of 1866 which was based on the 
English Companies Act of 1862 and was repealed by the Act of 1882. The 
latter remained in force till 1913. During the ,period 1882-1913, the 
following amendments were passed in India: 

(i) Companies (Amendment) Act, 1887,.-
(ii) Companies (Memorandum of Association) Act, 189~ 
(iii) Companies (BranCh Registers) Act, 1~ 

(iv) Companies (Amendment) Act, 1910./ 
In 1913, the Indian Companies Act of 191~as passed. This was based 

on the English Companies (Consolidation) Act, 1908, with certain 
additional provisions to satisfy the peculiar business conditions in this 
country. The mOSl outstanding feature of the Act of 1913 WdS that it 
introduced the institution of private companies in the corporate sector in 
India. Some minor amendments were made in 1914, 1915,1920,1926 and 
19B2. This Act of 1913, however, did hot provide for certain peculiarities 
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of the Indian commercial world such as managing agency system and was, 
therefore, found to be highly unsatisfactory in several respects in the 
course of its working. 

In order to remove these deficiencies and to control the evils of the 
managing agency system, the Indian Companies (Amendment) Act was 
passed in 1936 and it became operative from 15 January 1937. For the 

"first time, the term " managing agent" was defined and provisions were 
made to regulate their activities. H olding and subsidiary companies were 
also identified by the Amendment Act of 1936 and suitable provisions 
were introduced 10 control thei r working. Other major amendments con­
cerned the accounts of the company, meetings of shareholders and 
winding up of the company. Voluntary winding up was divided into two 
parts: (a) members' vOluntary winding up; and (b) creditors' vOluntary 
winding up. 

A special chapter (Part X-A) was incorporated for banking compa­
nies. The special chapter was later repealed by the Banking Companies 
Act, 1949. Similarly, a special chapter was introduced for insurance 
companies which has been repealed by the Insurance Companies 
(Amendment) Act, 1950. 

From 1937 to 1951, there have been minor amendments in the Act 
almost every year. The Indian Companies (Amendment) Act, " 1951, 
empowered the Central Government 10 intervene directly in the affairs of 
a company. Powers of the court were extended so as to enable it 10 take 
suitable action when the affairs of a company were being conducted in a 
manner either prejudicial 10 its interests or oppressive 10 some of its 
members. 

At the end of Second World War, the need was felt for making 
amendments in existing company law, as a sudden increase in industrial 
production in response 10 the growing tempo of war demands had 
brought with it several malpractices in the formation and management of 
companies. Moreover, the Cohen Commillee in ' England had made its 
report suggesting several important changes in the English Companies 
Act, 1929. On 25 OClOber 1950, the Government of India appointed a 
commillee- of twelve members representing various interes ts under the 
chairmanship of Mr H.C. Bhabha, to consider and report on the required 
amendments in the Indian Companies Act, 1913 with due regard 10 
conditions necessary for the healthy growth of joint slOck companies and 
the need for safeguarding and protecting the interests of investors and 
the public. 
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THE COMPANIES ACf, J.J56 
, ~ I ; •• : 

The Companies Act, 1956 Constitutes the law relating to oompanies in 
India. It came into force with effect from 1 April 1956 and repeals all 
earlier ACL< and subsequent amendments. The Companies Act, 1956 is 
based on the rCUlmmendations of the Bhabha Committee which 
submitted its report in 1952, recommending wholesale amendments in 
the Indian Companies Act, 1913 and it also incorporates most of the 
changes introduced in English Company Law by the English Companies 
Act of 1948. It contains 658 sections and 14 schedules and marks a 
distinct improvement on the Act of 1913. 

The main Objectives underlying the Companies Act, 1956 were: 
(i) the maintenance of a minimum standard of good behaviour and 

business honesty in company promotion and management; 
(i1) due recognition of the legitimate interests of shareholders and 

creditors and of the duty of managements not to prejudice those 
interests; "-

(iii) a full and fair disclosure of the affairs of companies in their 
published annual accounts; 

(i,') recognition of the rights of shareholders to receive reasonable 
information and facilities for exercising an intellegent jUdgement 
with reference to the management; 

(,.) provisions for investigations in the affairs of any company 
managed in a manner prejudicial to the interests of minority 
shareholders, the company or the general publiC; 

(,·i) enforcement of the performance of duties by those engaged in 
the management of the companies; and 

(,'ii) the establishment of an appropriate authority for administration 
of the Act in addition to enforcing the provisiOns of the 
Companies Act. 

Mr. CD. Deshmukh, the then Minister of Finance, pointed out that 
the Companies Act, 1956, was reflection of the Government's economic 
policy of introducing a socialistic pattern of society. 'The Act aimed at 
discouraging the concentration of economic wealth in a few hands and 
securing its more equitable distribution. 

The Companies Act, 1956, made far-reaching changes in connection 
witli : 

(1) 
(ii) 
(iii) 
(i") 
(,.) 

promotion and formation of companies; 
capital structure of companies; 
issue of prospectus by companies; 
powers and responsibilities of directors and managing agents; 
company meetings; 
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(,'i) maintenance and audit af company accounts; 
(vii) powers of inspeCtian and investigatian af the affairs af the 

companies; and 
(viiI) administratian af company law. 

Scope of the Act 
The Companies Act af 1956 extends to. the whale of India SUbject to. 

the fallawing exceptians: 
(a) In regard to. the State af Nagaland, the Act provides that it shall 

apply anly SUbject to. such modificatians, if any, as the Central Gavern­
ment may specifY by the na tification in the Official Gazette. [Sec. 1(3») 

(b) In respect of companies in the State af Goa and Unia n Territory 
of Daman and Diu, the Central Gavernment may direct that the 
provisians mentianed in the notificatian shall nat apply ar will apply with 
madificatians to. any existing company ar a company registered after 26 
January 1963. (Sec. 620-B). 

(c) In its applicatian to. Jammu and Kashmir, the Central Gavernment 
may direct that the provisia ns mentianed in the notificatian will na t 
apply or will apply with modificatians to. companies. The provisia ns of 
the Companies Act, 1956 were made applicable to Jammu and Kashmir 
by the Central Laws (Extensian to Jammu and Kashmir) Act, 1968. (Sec. 
620-C) 

AMENDMENTS TO THE COMPANIFS ACf, 1956 

The Companies Act, 1956 has been amended fram time to. time to 
protect investors, to. ensure efficient and banest management af the 
affairs af companies, to prevent undesirable persons fram managing the 
affairs of companies, to. discourage the concentratian af econamic power 
and wealth and to. help in achieving the abjectives af a socialistic pattern 
of SOCiety. 

The Companies (Amendment) Act, 1960 
In 1957, the Central Government appointed a committee known as the 

Sastri Committee to review the Companies Act, 1956. On the basis af 
recommendatiaflS by the Sastri Committee, the Companies Act, 1956, 
was amended far the first time by the Companies (Amendment) Act, 
1960. The Amendment Act nat anly amended tbe provisians af the main 
Act but also introduced varia us new provisians mainly in the interests af 
fair and hanest company management and the investing public. It also 
provided certain provisians to. avercome the practical difficulties encoun­
tered in the working af the Act of 1956. 
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The Companies (Amendment) Act, 1962 "1 

The objective of tbis amendment was to empower the board of 
directors to contribute as much as it tbinks fit to the National oefence 
Fund or any other fund approved by the Central Government for . the 
purposc of national defence by insertion of Section 293-B. It . also 
provided for disclosure in tbe profit and loss account of the company 'of 
the total amount or amounts contributed by it to the said fund. 

The Companies (Amendment) Act, 1963 
This provided for the establisbment of a Companies Tribunai. 

However, the Companies Tribunal (Abolition) Act, 1967, abolished the 
Companies Tribunal. The main function of this Tribunal was to detect 
cases of fraud and misfeasance in the management of companies, The 
1963 amendment also constituted a Board of Company Law 
Administration under Section 10 E. It also defined its powers and 
functions. 

The Companies (Amentment) Act, 1964 
This intended to provide temporary protection to employees of 

companies during investigations by an inspector or pendency of 
proceedings before the coun, in certain cases under Section 635B. 

The Companies (Amendment) Act, 1965 
This introduced to provide the following changes: 
(i) The Advisory Commission was replaced by an Advisory 

Committee. (Sec 410) 
(ii) No new business could be started by a company without the 

approval of the shareholders by special resolution. [Sec. 149(2)J 
(iii) Restrictions on the currency of blank transfers werc imposed. 

[Sec. lOS (IA)] 
(il') The Objects clause was to be divided into two parts: (a) main 

objects and Objects incidental or ancillary to main objects) and 
(b) other Objects. (Sec. 13) 

(v) Companies engaged in mining, man ufacturing, processing or 
production were to have accounts relating to utilization of 
matcrials, labour and other items of cost as may be prescribed. 
[Sec. 209 (4)J 

(I'i) A cost audit of companies engaged in mining or manufacturing 
on the directions of the Central GovernmenL [Sec. 233(B)J 

The Companies (Amendment) Act, 1966 • 
Changes were introduced in respect of the production of document< 
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and evidcnce undcr Section 240, and loans to companies undcr the same 
management under Section 370. 

The eom.-nIes (Second Amendment) Ad, 1966 
It amended Section 108 so as to exempt production of a proper 

instrument of transfer where shares are deposited !'Y way of security for 
paymcnt of loans and advances, or for the performance of any ohligation 
subject to certain conditions. 

The Companies Tribunal (Abolition) Ad, 1967 
It abolished the Companies Tribunal constituted undcr Section lOA 

Its powers and functions wcrc transferred back to the CcDlral 
GovernmenL 

The Companies (Amendment) Ad, 1969 
This made two very important Changes. Onc was to prohibit 

companies from contributing any money to any political party or for any 
political purpose to any individual or body by Section 293A The second 
amcndment was to abolish the institution of managing agents and 
secretaries and treasures with effect from 3 April 1970. 

The Companies (Amendment) Ad, 1974 
This introduced major amendments in company law in India. It came 

into force w.c.f. 1 February 1975. Its basic intention has been to protect 
public interest and help the Government in achieving thc objectives of a 
socialistic pattcrn of society. Important changes are: 

1. Thc definition of prospectus has been enlarged and henceforth any 
document inviting deposits from the public shall be treated as a 
prospectus and all provisions of this Act in respect of prospectus shall be 
applicable to such advertisement. [Sees. 2(36) and 58(B») 

2 Thc strength of the Company Law Board has been increased from 
fivc members to ninc. [Sec JOE (2») 

3. The power of the court in respect of confirmation of alternations of 
object clause or registered office clause (for shifting the registered office 
from one State to another) has been transferred to the Company Law 
Board. (Sees. 17 to 19) 

4. The scope of section 43·A has been extcnded by inserting two sub­
sections 43A (lA) and 43A(IB). These twO sub-sections lay down certain 
conditions (viz., those with avcragc annual turnover of rupee one crore or 
~ilre for three consecutive years or those holding not less than twenty 
r~ per cent of tbe paid share capital of a public company), and private 
companies satistying these conditions shall be deemed to be public 
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companies. 
5. Sectio n 58A empowers the Central Government to regulate'''all 

public deposits. The Central Government has the power to prescrib~'lltie 
limits up to which, manner in which, and the conditions sUbject to w.hich 
deposits may be invited and accepted by the companies either from the 
public o r from members. ' 

6. Provisions of Section 73 in respect of allotment of shares and 
debentures to be dealt in on stock exchanges have been substantially 
changed so as to provide greater protection to investors and under­
writers. 

7. The power of the court to sanction issue of shares at a discount has 
been transfe rred to the Company Law Board. (Sec 79) 

8. A number of restrictions have been laid down on acquistion and 
transfer of shares in bodies corporate and in foreign companies io 
regula te the cases of 'take-over bids' by gro ups or combines (Sees. J08A 
to J08H) 

9. The power ,of the court to order rectification of regis ter of charges 
has bee n vested in the Company Law Board. (Sec. 141) 

JO. The power of the court to call an extraordinary general meeting 
has been vested in the Company Law Board. (Sec. 186) 

11 . With a view to controlling benami-holding of shares, all benami­
holdings are required to be declared by benami-holders and beneficial 
owners. The Amendment Act also empowers the Central Government to 
appOi nt one o r more inspectors 'to invest igate and repon as to whether 
the above provision has been complied wit h. (Sees. 187C and 187D). 

12. Section 204A imposes cen ain restrictions on the appointment of 
fo rmer managing agents, secretaries and treasures to any office in the 
company. Such appointments can be made only with the previous 
ap proval o f the company in a general meeting and of the Central 
Government. This restriction shall las t fo r a period of five yea rs from the 
date of the commencement of the Amendment Act of 1974. It intends to 
restrain former managi ng agents, secretaries and treasurers' from 
cos lroll ing the companies in one way or anot her. 

13. A compa ny cannot decla re dividend out of its distributable profits 
for any financia l yc~r arrived at after providing for depreCiation , except 
after Lbe transfer to the reserves of the company of such percentage of its 
profits fo r that yea r, but no t exceeding ten per cent, as may be prescribed . 
ISec. 205 (2A) ] 

14, The Amendment Act, 1974, has also insen ed new provisions in 
respec t of unpaid dividends under Section 205A. 

15. The repo n of board of directors shall include a sta tement showing 
the name of every employee gelling a remunerat ion of not less than Rs 

• 
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36,000 per annum, his relationship, if any, with any of the directors or 
manager o f the company, the name of such director or such other parti­
culars as may be prescribed. (Sec. 217) 

16. Two new sub-sections (IB) and (lC) have been added to Section 
224. These sub-sections restrict the number of companies in which an 
individual or a firm can be appointed as auditor. Section 224A which has 
been inserted by the 1974 amendment lays down certain cases where a 
special resolu tion is required for appo intment of auditors. 

17. The provisions in respect of audit of cost accounts in certain cases 
have been substantially improved. (Sec. 233B) 

18. For appointment and subsequent reappointment of a person as a 
managing or whole-time director, the Central Government's approval is 
required. While according its approval, the Central Government may 
accord approval to the appointmen t for a period less than the period for 
which the person is proposed to be appointed by the company. This is no t 
appl icab le to an independent private company. (Sec. 269) 

19. The Centra l Governmen t is also empowered to prohibit the 
appointment of a sale selling agen t where demand for goods of any 
category to be specified by the Government is substantially in excess o f 
production or supply of such goods, and that the services of a sole selling 
agent will not be necessary to create a market for such goods. Moreover, 
in certain other cases appointmen t of a sole selling agent will be made 
only with the approva l of the Central Government. (Sec. 294AA) 

20. Where the paid-up share capital is not less than one crore and the 
directors desire to enter into any contact for the sale, purchase or supply 
of any goods, materials or services with the company, the prior approval 
of the Central Government will be required in addition to the sanction 
o f the board of directors. (Sec. 297) 

21. Section 388A, inserted by the Amendment Act, 1974, provides that 
every company having a paid-u p share cap ital of rupees twenty-five lakhs 
or more shall have a whole-time qualified secretary. A firm or body 
corporate cannot be appointed as secretary. 

22. Previously the Central Government could appoint two directors to 
prevent oppression or mismanagement. Now the 1974 amendment 
empowers the Centra l Government to appoint such number of persons as 
directors as it may consider necessary or appropriate to safeguard the 
interests of the company or its shareholders or public interest. The 
Central Government may also require the persons appointed as directors 
to report to the Central Government from time to time' with regard to 
the affairs of the company. (Sec. 408) 

23. A foreign company in which not less than fifty per cent of the paid­
up capital is held by one or more ci tizens of India or one or more body 
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corporates incorporated in India, whether singly or in the,aggregaJ9> s'/91 
company shall comply with such provisions of this ACL as may be 
prescribed with regard to the business carried by it in India, as if .it were 
a company incorporated in India. (Sec. 591) 

24. Provisions of Sections 159 (relating to annual return), 209 and 
209A (relating to books of account and their inspection), 233A and 2338 
(relating to spccial audit and cost audit) and 234 to 246 (relating to 
inspection and invc.'tigation) shall be applicable to foreign companies 
having a,established place of business in India. (Sec. 600) 

25. The 1974 amendment has also empowered the Central Govern­
ment to restrict the remuneration payable to managerial personnel 
within the limits specified in this Act. (Sec. 637AA) 

The Companies (Amendment) Act, 1977 
It came into force w.e.f. 24 December 1977. This amending Act 

introduced the following changes: 
L The Amendment Act has empowered the Central Government to 

grant partial relaxation like extention of time to any company or class of 
companies for the repayment of deposits or exemption from one or more 
of the provisions of Section 58A in deserving cases. Section 58A 
empowers the Central Government to make rules for regUlating the 
acceptance of deposits by companies from its members or the p~blic. 

2. Section 220 has also been amended and now it provides that even 
where the annual general meeting of the company for any year has not 
been held on account of any reasons, three copies of the balanee sheet 
and the profit and loss account should be filed with the Register within 
thirty days from the latest date on or before which that meeting should 
have been held in accordance with the provisions of the Act. This is to 
enable the shareholders and other persons to find out, from inspection of 
the said documents in the Registrar's office, the affairs of the company 
and its financial condition. 

3. The ceiling for donation to charitable and other funds (not directly 
relating to the business of the company or the welfare of its employees) 
has been raised from Rs 25,000 to Rs 50,000 [Sec. 293(1)(e») 

4. Section 620 of the Companies Act, 1956, empowers the Central 
Government to mOdify, by notification, any of the provisions of the Act 
in its application to a particular Government company or to Government 
compaQies in general. According to amended provisions, every notifica· 
tions proposing to make such modifications is required to be placed 
before each House of Parliament, while it is in session, for a total period 
of thirty days which may be comprised in one session or in two or more 
successive sessions. Before this amendment, the period of thirty days was 
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required to be completed in one session which posed difficulties to the 
Government. This amendment shall be deemed to come into force w.e.f. 
1 February 1975. 

5. The Olmpany Law Board has been given the power of an execution 
court by Section 634A, inserted by the Amendment (Act) of 1977. This 
section authorises the Olmpany Law Board to execute or enforce its 
orders under Sections 17, 18, 19,79,141 and 186 in the same manner as 
it were a decree issued by a court. 

The Companies (Amendment) Act, 1985 
It come into force w.e.f. 24 May 1985. This amending Act ;ntroduced 

the following changes: 
1. By substituting a new Section for Section 293A, the Companies 

(Amendment) Act of 1985 has lifted the blanket ban on political contri· 
butions by companies. The amended provisions permit non·government 
companies which have been in existence for not less than three financial 
years, 10 contributed money, directly ·or indirectly, to any political party 
or 10 an political person for political purposes. The amount contributed 
in any financial year shall not exceed five per cent of the average net 
profits of three immediately preceeding ,financial years. Contribution 
should be authorised by a resolution passed at a meeting of a board of 
directors of the company. 

Such contributions are required to be disclosed by every company in 
its profit and loss account, giving details of the total amount contributed 
and the name of the party or person to which or to whom such amount 
has been contributed. 

2. Section 396 has been amended and now it provides that any person 
aggrieved by an assessment of compensation made by the prescribed 
authority under an order of amalgamation, is entitled to prefer an appeal 
to the Company La',,' Board and thereupon the assessment of the 
compensation shall be made by the Company Law Board. 

3. Section 529 and 530 have been amended and a new section 529A ha~ 
been inserted. According to the amended provisiOns, the dues of the 
workmen have been equated with those of secured creditors by providing 
that the security of every secured creditor shall be d~med to be SUbject 
to a pari passu charge in favour of workmen. Section 529A provides that 
the·workmen's dues as equated with those of secured creditors shall have 
prio~ty over all other debts including preferential payments listed in 
Section 530. 

The eo"mpanies (Amendment) Act, 1988 
TIle Companies (Amendment) Act, 1988 has been brought out in the 
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light of the recommendations made by the Expert Committee (SacIuu­
Committee) and in the light of the experience gained by the Central 
Government in the administration of the Companies Act, 1956 ow:c the 
last few years. It seeks to plug loopholes in the law and remOlie some 
lacunae which had come to surface in the working' of the Act. It is also 
proposed to streamline some of the existing provisions for better working 
and administration of the Act. 

The Companies (Amendment) Act, 1988 was notified in the Official 
Gazette dated 27th May, 1988. Besides amending various sections of the 
Companies Act, 1956, the Amendment Act of 1988 has introduced two 
new Schedules XIII and XIV. Schedule XIII relating to depreciation rates 
has been made applicable retrospectively from 2nd April, 1987, while 
most of the prOvisions of the Companies (Amendment) Act. 1988 have 
been brought into force with effect from 15th June, 1988. Brief details of 
the Amendment Act of 1988 are given below. 

1. Secretary. The definition of secretary has been brought in line with 
the definition of company secretary as contained in the Company Secre­
taries Act, 1980 and includes an individual possessing the prescribed 
qualification. [Sec. 2(45») 

The concept of secretary in whOle-time practice has been introduced 
by the neWly inserted Section 2 (45A). A secretary in whole-lime practice 
means a company secretary in practice as defined in the Company 
Secretaries Act and who is not in full-time employment A secretary in 
wholetime practice can be engaged for cenifying compliance with certain 
requirements of the Act. 

2. Independent Company Law Board. Section lOE has been amended 
to provide for establishing an independent Company Law Board. Prior to 
this amendment, the Company Law Board was SUbject to the control of 
the Central Government. Many of the powers presently being aercised 
by the ccun or the Central Government have been transferred to the 
Company Law Board. In the exercise of its powers and the discharge of 
its functions, the Company Law Board shall have the power to regulate 
its own procedure and it shall be guided by the principles of natural 
justice. The Central Government is empowered to appoint chairman and 
members of the Company Law Board and to prescribe qualifications and 
experience of the members. 

The decisions of the Company Law Board will be final on matters of 
facts. However, the orders of the Company Law Board will be applicable 
to the High Court on question of law within 60 days from the date of the 
communication of the order. 

3. Deemed to be public companies. Under the amended Section 43A, 
the limit of average annual turnover of Rs I crore or more during three 
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preceding years as the criterion for deeming a private company as public 
company has been raised to Rs 5 crores or more. The newly inserted sub­
section (IC) 10 Section 43A provides that a private company which 
invites deposits from the public through an advertisement, shall also 
become a public company. 

4. Abridged prospectus. With a view of reducing the cost of public 
issue of capital, the form of application for shares/debentures will now be 
accompained by a memorandum containing such salient features of the 
prospectus as may be prescribed, instead of a full prospectus. However, 
copy of full prospectus will be made available only if requested by an 
investor. 

5. Repayment of deposits. As a measure of protecting the interest of 
depositors, Section 58A has been amended 10 provide for compulsory 
repayment of deposits on maturity unless renewed in accordance with the 
prescribed rules. It also empowers the Company Law Board to take 
cognizance of any case o f non-repayment of deposits on maturity, either 
on its own motion or on the application of any depositor. 

6. Compulsory listing of all public issues. Section 73 has been 
amended to provide for compulsory listing of all public issues with at 
least one recognised stock exchange. 

7. l'reference shares. No company can now issue irredeemable 
preference shares Dr preference shares which are redeemable after the 
period of ten years from the date of issue. (Sec. 80 (5A») 

8. Extension ofthe validity period of transfer deed. Validity period of 
instrument of transfer in the case of listed shares has been extended from 
two months 10 twelve months. (Sec. 108) 

9. Appeal against refusal to register transfer of shares. Companies are 
how required to give reasons for not accepting a transfer of shares. Prior 
to the amendment, the Central Government had the power to hear 
appeals against the decision of a company refusing to register a transfer 
of shares. This power has now been transferred 10 the Company Law 
Board. In addition, the· power to order rectification of register of 
members, which was earlier vested in the High Court, has also been 
transferred to the Company Law Board. 

10. l>elivery of share certificates. It is now obligatory on the part of 
companies to deliver the certificates of shares and debentures within 3 
months of allotment or with 2 months after the application for 
registration of transfer is made. (Sec. 113) 

ll. Delayed filing of particulars of charges. The Registrar of 
Companies has been empowered to accept delayed filing of particulars of 
chargeS within a period of 30 days beyond the prescribed period on 
payment of additional fee as against 7 days prior 10 the amendment. (Sec. 
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125) 
12. Annual return. Annual returns containing fuD panicular.; as to the 

past and presenl member.; shall now be filed once in every six year.; as 
against once in every three year.; as at presenL (Sec. 159) 

13. Demand for poll. Poll can now be demanded by member.; having 
nOI less than one-tenth of the total voting power or having shares on 
which an aggregate sum of nOlless than Rs 50,(J(X) has been ·paid up. (Sec. 
179) 

14. Managerial remuneration in cases of losses or inadequate profits. 
Where a company has losses or its profits are inadequate, the approval of 
the Central Government is required for paymenl of minimum 
remuneration 10 a managerial personnel. However, the approval of the 
Cenlral Governmenl shall nOl be required for payment of minimum 
remuneralion 10 a managerial per.;onnel so long as the appointmenl and 
remuneration are in accordance with Section U,9. [Sec. 198(4)] 

15. Depreciation. Depreciation shall now be calculated in accordance 
wilh the rates specified in Schedule XN of the Companies Act, 1956, 
thereby delinking the rates of depreciation under the Companies Act 
from those under the Income Tax ACL (Sec. 205) 

16. Unpaid or unclaimed dividends. All dividends remaining unpaid or 
unclaimed within 42 days from the date Of declaration, must be deposiled 
in Unpaid Dividend Account. (Sec 205A) 

17. Mercantile system of accounting. Section 209 has been amended to 
make it obligatory on all companies 10 maintain accounts on mercanlile 
system only. 

18. Disclosures in board's report. Companies are now required to 
disclose the prescribed particulars regarding conservation of energy, 
technology absorption, foreign exchange earnings and outgo in the report 
of board of directors. The report shall also disclose the particulars of 
employees whose remuneration is not less than Rs 72,000 per annum or 
Rs 6,000 per month as againsl Rs 36,(J(X) per annum or Rs 3,(J(X) per 
month prior to amendment. (Scc. 217) 

19. Abridged annual accounts to members. With a view 10 reducing 
the COSt of servicing the shareholder.;, listed companies are now required 
to send only abridged form of annual accounts to every member and every 
trustee of debenture holders. (Sec. 2 I 9) 

20. Filing of annual accounts. Section 220 has been amended so that 
a company not adopting the balance sheet at its annual general meeting 
or adjourning the meeting without adopting the balance sheet, is 
required to send a statement 10 that effect and of the .reasons thereof 
alongwith the balance sheet 10 the Registrar. 

21. Ceiling on number of audits. Now in case of firm of auditors, a 
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partner in full-time employment elsewhere will be excluded for calculating 
the speeified number of companies for which Ille firm can be appointed as 
auditors. (Sec. 224) 

22. Election of directors. Now a candidate seeking election for 
directorship shall deposit Rs 500 with Ille company. This amount shall be 
refunded to him if he gets elected, o!herwise Ille same will be forfeited. (Section 
257) 

23. Appointment of managing or whole-time directors. Section 269 has 
been amended to provide that every public company or a private company 
subsidiary of a public company having a paid-up share capital of Rs I or 
more sball compulsorily appoint a managing or whole-time director or a 
manager. Approval of Ille Central Government for such an appointment is not 
necessary if !he appointment conforms to the conditions laid down Schedule 
xm. 

24. Increase in remuneration. Remun.eration of directors can be increased 
within the limits speeified in Schedule xm willlout the approval of Ille Central 
Government. Monetary ceiling of Rs 250 in respect of sitting fee for attending 
a meeting of !he board of directors has been replaced by differential scales of 
sitting fee (ranging from Rs 250 per meeling ttl Rs 1,000 per meeting) 
depending upon Ille paid-up share capital of Ille company. (Sec. 310) 

25. Appointment to office or place of profit. Monetary ceilings prescribed 
by Section 314 for Ille appointment of directors and their associates to an 
office or place of profit have been replaced by such ceilings which may be 
prescribed by the Central Government. 

26. Inter-corporate loans and investments. Old ceilings of inter-corporate 
loans and invesunents have been replaced by such ceilings in terms of 
percentages as may be prescribed by Ille Central Government from time to 
time. (Sees. 370 and 372) 
1be COmpanies (Amendment) Act, 1996 

It. came into force w.e.f. 1st March, 1997. This amending Act has dispensed 
willl the requirement of seeking confirmation of Company Law Board for 
alteration of the objects clause of the memorandum of association (Sec . 17). 
It has furlher increased Ille period of redemption of redeemable preference 
shares to a maximum of 20 years from 10 years as at prescnt. (Sec. 80) 
1be Companies (Amendment) Act, 1999 

It is deemed to have come into force on Ille 31st day of October, 1998. ThIS 
amending Act introduced Ille following changes: 

J. Nomination facilities for sharebolders, debentureholders and depositors 
in comP'!'ries. (Secs. 58-A, 109-A and 109-B) 

2. Buy-back of their own shar]os by· companies subject to certain safeguards. 
(Sec. 77-A) 
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3. Issue of sweat equity shares by companies to their directors or employees. 
(Sec. 79-A) 

4. Establishment of Investor Education and Protection Fund. (Sec. 205-C) 
5. Cdhstitution of National Advisory Committee on Accounting Standards. 

(Sec.21O-A) 
6. Inter-corporate loans and investments subject to fulfilment of certain 

conditions without prior approval of the Central Government. (Sec. 372-A) 

ADMINISTRATION OF COMPANY LAW 

The Central Government is charged with the overall responsibility for 
administration of the Companies Act, 1956. The administration, at present, is 
done through the Department of Company Affair~ under the Ministry of 
Industry and Company Affairs. Till 1985, the Department of Company Affairs 
formed part of the Ministry of Law. lustice and Company Affairs.· The 
Companies Act confers various powers on the Central Government and most 
of the powers and functions vested in the-Central Government have been 
delegated to one or other of the agencies created under the Act. The various 
administrative authorities are discussed below: 

1. Company Law Board. The Amendment Act of 1963 abolished the 
Company Law Department and empowered the Central Government 10 

constitute a Board to be called the Company Law Board. In order to ensure 
better and convenient administration of the Companies Ac~ the Company Law 
Board was set up by the Central Government in 1964. The Company Law 
Board started functioning from I t'ebruary 1964 with its headquarters in New 
Delhi . The Company Law Board is the p';ncipal agency concerned with the 
administration of the Companies Act 

The administrative set-up of the Company Law Board consists of (a) the 
Central Office si tuated in New Delhi; (b) four Regional Offices headed by 
Regional Directors; and (c) Registrar of Companies in each State. 

Prior to the Companies (Amendment) Act of 1988, the Company Law Board 
was subject to the control of the Central Government in the exercise of its 
powers and the discharge of its functions . This posed a serious limitation to th\! 
independence and judicial character of the Company Law Board . The 
Amendment Act of 1988 has made significant changes in Section IDE for 
establishing an independent Company Law Board to exercise such judicial and 
quasi-judicial functions, as are presently being exercised either by the coun or 
the Central Government. The Company Law Board is now not subject to the 
control of the Central Government. The provisions of Section I DE, as amended 
by the Companies (Amendment) Act of 1988, are given below: 
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(I) Constitution of the Company Law Board. The Central 
Governmenl shall conslilule a Board 10 be called lhe Board of 
Company Law Adminislralion by a nOli fica lion in lhe Official 
Gazelle. [(Sec lOE(!)] 

(il) Powers and functions of lhe Company Law Board. The Company 
Law Board shall exercise and discharge such powers and 
funclions as may be conferred on il by or under lhe Companies 
ACI or any olher law. II shall also exercise and discharge such 
powers and funclions of lhe Cenlral Governmenl under lhis ACI 
or any other law as may be conferred on il by lhe Central 
Governmenl, by nOlificalion in lhe Official Gazelle. [Sec. 
!OE(!A») 

(iiz) Members and chairman of lhe Board. The Company Law Boa rd 
shall consisl of such number of members, nOl exceeding nine, as 
lhe Cenlral Governmenl deems fil. Members are 10 be appoinled 
by lhe Central Government and lhey shall possess such qualifica· 
lions and experience as may be preScribed. One of lhe members 
shall be appointed by lhe Cenlral Government 10 be lhe chai r­
man of the Company Law Board. [Sec. lOE(2), (2A) and (3») 

(iv) Validity of the acts of the Board. No acl of lhe Company Law 
Board shall be called in queslion on lhe ground only ' of any 
defeet in the conslilulion of lhe Board. [Sec. lOE(4)] 

(v) Formation of Benches. In order to expedile lhe disposal of 
mailers, the Company Law Board is empowered 10 form one or 
more Benches from among its members and aUlhorise each such 
Bench to exercise and discharge such of lhe Board's powers and 
funclions as it may lhink fil. Any aCl of a Bench is deemed 10 be 
lhe acl of lhe Board. 
While trying a sui I, every Bench of lhe Board shall have lhe 
powers of the coun under lhe Civil Procedure Code wilh respecl 
10 lhe following mailers: 
(a) discovery and inspeclion of documents or olher malerial 

Objects producible as evidence; 
(b) enforcing lhe allendance of wilnesses and req uiring lhe 

deposi I of their expenses; 
(e) compelling the produclion of documents or o lher malerial 

Objects producible as evidence a nd compounding lhe same; 
(d) examining witnesses on oath; 
(e) granting of adjournment; and 
if) reception of evidence of affidavits. [SEC. lOE(4B), (4C») 

(vi) Principles or natural justice. In the exercise ofits powers and lhe 
discharge of its functions, the Company Law Board shall be 
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guided by the principles of natural justice and shall ad in its 
discretion [Sec. IOE(S)] • 

(vii) Procedures. The Company Law Board shall also have the power 
to regulate its own procedure. [Sec. IOE(6)] 

(viii) Appeals against the orders of the Board. The newly inserted 
Section lOF provides that the orders of the Company Law Board 
will be appealable to the High Court on the question of law 
alone within 60 days from the date of communication of the 
order. However, decisions o f the Company Law Boa rd will be 
final on maners of facts. The limita tion period of 60 days ca n be 
extended by another 60 days, if the appellant could satisfy the 
High Court that the appeal could not be filed for sufficient cause 
in the said period. 

Enforcement of orders of the Board. Section 634 A, inserted by the 
Companies (Amendment) Act of 1977 and amended by the Amendment 
Act of 1988, authorises the Company Law Board to enforce its orders in 
the same manner as if it were a decree iss ued by a court. In th e case of 
its inability to execute its order, it sha ll be lawful fo r the Board to send 
the order to the court within the local limits o f whose jurisd iction the 
registrered office of the company fall s o r the individual against whom the 
order is issued resides or works. 

2. Regional Directors. The Company Law Board has set·u p four 
regional offices with headquaters at Bombay, Calcutta, Kanpur a nd 
Madras. This has been done to avoid adm inistrative difficulties and 
unnecessary delays. Each regional office is under the charge of a Regional 
Director who is assisted by a Solicitor and a qualified Accounts Officer. 
The Regional Director is responsible for administration of company law 
in his region and acts as the local representative of the Central 
Government. The Regional Directors also coordinate and supervise the 
work of the Regist rars in their respective regions. In discharge of the ir 
functions and responsibilities, the Regional Directors arc subject to the 
control of the Company Law Board. 

3. Registrar of Companies. The Ce ntral Government has appointed a 
full-time officer in each State to be known as Registrar of Companies and 
he is assisted by the qualified staff. He generally functions at the capital 
of each State and is responsible for the administration of company law in 
his State. He works partly under the control o f the High Court and partly 
under the Company Law Board. The Companies Act has conferred 
important powers and imposed many responsibilities on him in connec­
tion with the administration of the Companies Act. One of the essential 
features of jOint stock companies is that they must be registered under 
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the Com panies Act and various documents and returns connected with 
the working of such companies should also be registered in accordance 
with the provisions of the law. The functionary appointed for this is the 
Regis trar of Com pa nies in each State. Persons desirous of forming a 
compa ny have to file importa nt documents with the Registrar of 
Co mpan ies for gelling the company registered. The Registrar issues the 
certi fi ca te of incorporation and commencement of business to enable a 
company 10 commence its business. The Registrar must see to illhat each 
co mpany registered in his State, files in the proper form and within the 
prescribed time, va rious documents and returns required to be filed by a 
company. He also mai ntai ns a Register of Companies. It is his duty to see 
that the returns filed by the compan ies comply with the provisions of law. 
The Regis trar's office provides cenlral fac ilities for the inspection of such 
documents. Section 610 states that any person may inspect any docu­
men ts filed wit h the Registrar or obta in certified copies of any documents 
or extracts therefrom. Section 439 also entitles the Registrar to present 
a petition to the co urt for windi ng up of a company under certain 
circums tances. Section 235 states tha t the Central Government may 
ap point on'e or more competent persons as inspectors to investigate the 
affairs of any co mpa ny on a report by the Registrar under Section 234. 

4. Public Trustee. The Amendment Act of 1963 empowered . the 
Central Government to appoin t a perso n as a public trustee. The public 
trustee is to exercise the voting rights a llached to shares held in trusts in 
a com pany under certai n circumstances. The intention is that the holding 
of securities by trusts should not be used by a group of persons for the 
purpose of augmenting their own voting rights. (Sec. 153A) 

5. Official Liquidators. The Officia l Liquidators are allached to the 
High Co urt in each State. They conduct the proceedings in the winding 
up of a co mpany ordered by the cou rt and perform such other duties as 
the court may impose. In a voluntary winding up, the liquidator shall send 
a copy of the acco unts to the Official Liquidator who shall make a 
scrut iny of the books and papers of the company and the company will be 
dissolved o nly when the Official Liquidator, o n such a scrutiny, makes a 
report to the co urt that the affa irs of the company have been conducted 
in a man ner prejudicial to the interests of its members or to the public 
interest. 

6. Advisory Committee. The Amendment Act of 1%5 abolished the 
Advisory Commission and replaced it by the Advisory Commillee. The 
function of this Commillee is to advise the_ ~ntra l Government and ,the 
Company Law Board on such mailers arising out of the administration of 
the Companies Act, as may be referred to it by the Central Government 
or the Company Law Board. Section 410 em~pwers the Central Govern-
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ment to constitute an Advisory Committee consisting of not more than 
five persons with suitable qualifications. It shall be noted here that this 
sectio n does no t make it obligatory on the part o f the Central 
Government Or the Company Law Board to refer any specific matters to 
the Committee fo r its advice. 

7. The Court. According to Section 10, the court having jurisdictio n 
under this Act sha ll be the High Court having jurisdictio n in relation to 
the place a t which the registered office of the company is s ituated. The 
Centra l Government may, however, by no tificatio n in the Official 
Gazette and sUbject to such res trictio ns, limitatio ns and conditions as it 
thinks fit , empower any District Court to exercise a ll or any of juris­
diction conferred by this Act upo n the High Court. In such a case the 
District Court alo ne will deal wi th the matters fa lling within its jurisdic­
tio n in respect o f co mpanies having the ir registe.red o ffice in the district. 
But the Cen tra l Government cannot confer jurisdiction o n District 
Co urts rega rdin g all compa nies in respect of matters covered by Sections 
237, 391 , 394 and 395. This also ap plies to companies with a paid-up 
capita l of Rs o ne lakh and over in respect o f a ll ma tters covered by 
Sections 425 to 560 and o the r provisions rela tin g to winding up. (Sec. 10) 

QUESTIONS 

1. Trace briefly the hiStory of company-legislation 'in India. Also explain the 
special featu res of the Companies Act of 1956. 

2. Give a brief nOle on the Companies (Amendment) Act o[ 1988. 
3. (0) Write a note on socio-economic objectives of the Companies Act, 1956. 

(b) Explain the scheme of administration of Company Law in our country. 
4. Write a note on administration of Company L1W. 
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/,</_FINITION AND NATURE 
OF A COMPANY 

NING OF A COMPANY 

IN simple words, a company C!!!! be defined as a group of persons 
associa ted togethcrforlhe purpose of carrying on a business, wi th a view 
to earn profits) H owever, one must remember that companies may also 
be formed r6r the promotion of commerce, an , science, religion or 
chari ty or any other useful Object under the Companies Act. 
~cction 3(1)( i) of the Act provides that, "a company means a company 

formed and registered under this Act or an existing company." Section 
3(1)(ii) lays down that, "an existing company means a company formed 
and registered under any of the previous companies law9 These 
definitions, however, do not clearly point out the concept of a company; 
the following definitions are more helpful: 
O:;rd Just ice Lindley defines it as follows: .~ company1s in association 

p f mant persons who contribute money or money's wonh to a common 
stock and employ i t in some trade or business and who share the pro fit 
and loss aris ing therefrom.)The common stock so contributed ;s denoted 
in money and is the capUaf of the company. The persons who contribute 
it o r to whom it belongs are members. The proport ion of capital to wh ich 
each member is entitled is his share. The shares are always transferable 
al though the right to transfer is often more or less restr icted." 

According to Chief Justice Marshall, " a corporation is an artificial 
being, inviSible, in tangible, exis ting on ly in contemplation of the law. 
Being a mere crea tion of law, it possesses only the propenies which the 
chan er of its crea tion confers upon it, either express ly or as incidental to 
its very exis tence," 

CStill another definition is given by Haney who observes that, "a 
company is an incorpora ted assOciation, which is an anificial person 
crea ted by law, having separate entity, with a perpetual succession and a 

, common seal.') 
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These definitions clearly bring out the characteristics of a company.~ 
company is created by la It comes intO existence only when it is 
registered under t e Act. t has a personality of its own which is distinct 
from the personality of its shareholders. The capital o f the company is 
divided into transferable shares and liability o f the members is limited to 
the nominal value of shares held. The persons who hold shares in the 
co mpany are known as shareholders and they elect the directors who 
control and manage the affai rs of the company. It has a perpetual 
success io n and a common sea l. It continues to cxist until it is wound up 
in accordance with the provisio ns of the Act. 

IIARACTERI~T1CS OF ~c~p~0J 
The !'10st,j~guishin g characteristics o f a com any arc: 

ft t:1;ic'orporatcd association. A company is created wl)en it is registered 
nder the Compa nies Act. It comes into being from the data mentioned 

in the certifica te of incorpo ra tio n. It may be noted in this co nnection tha t 
Section II providcs that an associa tion of more than ten persons carrying 
on bus iness in ba nking or an association of mo re than twenty persons 
ca rrying on any other type of business must be registe red under the 
Com panies Act and is deemed to be an illegal association, if it is not so 
registered. 

For form ing a public company at least seven perso ns and fo r forming 
a private company at least two persons a re required. Thcse persons will 
subscribe thei r names to the memorandum of association and a lso 
comply with o ther lega l requirements of the Act in respect of registration 
to form and incorporate ~mpany, with or .. ~"i.::th.:.:o:.:u:.:t_l::.im::.:.:.it:;:ed.:....:.:li.::ab.:.I.::·I:;;.ity. 
[Sec. 12(1)1" -
~rtificiallega l person. A company is an a rtificial person. Negatively 
~~~~i,n g, it is no t a natural pers~ It exists in the eyes o f the law and 

cannot act on its o\yn .. It has to act through a board of directors elected 
by_the shareholders) lt was rightly pointed out in Bares v. Standard Land 
COl that: "The board of directOrs..are 'the brains and the o nly brains of 
the company, which is the body and the company can and does act only 
through them." 

But for many purposes a company is a legal person like a natural 
person. It has the right to acquire and dispose of the pro perty, to ente r 
into contract with third parties in its own name, and can sue and be sued 
in its own, name. 1 

>n~>.<"epa.rate legal entity. This means that a company has a legal entity 

'1910 2 Ch. 408 al p. 416. 
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distinct from and independent of Us member5.\ The creditors of the 
company can recover ' their money only from the company and the 
property of the company. They ca nnot sue individual members. Similarly, 
the company is not in any way liable for the individual debts of i ts 
members. The property of the company is to be used for the benefi t of 
the company and not for. the personal benefit of the shareholders. On the 
same grounds a member cannot claim any ownership rights in the assets 
of the company ei ther individ lly or j ointly during the existence of the 
company or in its winding up. At Lhe same time the members of the 
company ca n enter in to cont· . cts'\vi th the company in the same man ner 
as any o ther individual can. Separate legal enti ty o f the compa ny is also 
recognised by the Income Tax Act, where a company is- requ ired to pay 
Income- tax on its profits and when these pro fi ts are distributed to 
shareholders in the form of dividend, the shareholders have to pay 
income-tax on their dividend income. This proves that a company and i ts 
shareholders are two separate entities' 

Th" principle of separa te lega l entity was exi>fatned and emphas ised in 
he famous. case o f Salomon v. Salomon & Co. Ltd.' 

In th is case Sa lomon had for many years carried on a prosperous 
busi ness as a leather merchant. In 1892, he decided to convert it into a 
limited company. In the newly formed company, his wi fe, one daughter 
and four sons took up one share each of £1 to ful fi l the statutory 
requirement of at least seven members. Salomon, wi th his two sons, 
constituted the board of directors. The purchase considerat ion was pa id 
by the company by the allotment of 20,000 shares of £1 each and £10,000 
debentures which gave Salomon charge over all the assets of the 
company, and the oalance was paid in cash to Sa lomon. 

The compa nY,almoS1 immediately ran jn to di fficult ies and only a yea r 
later the then hp lder of the debentures appointed a receiver and th e 
company went into liquidation. The posi t ion on liquidation was as 
fo llows: debentures issued to Sa lomon-£lO,OOO; unsecured credi tors­
£7,000; and assets- £6,000. Thus it was found that after paying the deben­
ture holders, noth ing was left for unsecured ·credi tors. 

The unsecured cred itors contended that Salomon, and Sa lomon a n ~ 
Co. Ltd ., are one and the same; Sa lomon could not owe money to him­
self. The company was a mere sham and an agent or nominee for Salo­
mon who remained the rea l proprietor of the business. As such Salomon 
was bound to pay the unsecured cred i to rs of the company out of his 

'Kathiawar Indllstries Ltd. v_ CG. of E"awee Propert)'. A l. R. ( 1967) "unj. 337. 
JBnccha F. Gllzdnr v. Comln. of Income Tat, BC?mb., A LR. (1955) S.c. 7..t. 
'(1897) AC. 22. 



Defmition and Nature of a Company 23 

~et in spite of the fact that his shares had already been fully paid-up. 
But it was held thaj>0nce the company was incorpor~ted. u der the 

Act, it had separate legal entity independent of its members Salomon 
who was holding substantIally the whole share capnal cou d alS-o- be a 
creditor of the company. In this case where Salomon was a secured 
creditor, he was entitled to be repaid in priority over the unsecured 
creditors. It was obse~ . 

..... When the memorandum is duly signed and registered though there 
be only seven shares taken, the subscribers are a body corporate capa­
ble forthwith of exercising all the functions of an incorporated com­
pany. It is dimcult to understand how a body co rporate thus created by 
statue can loose its individuality by issuing the bulk of its capital to 
one person. The company is at law a different person altogether from 
the subscribers of the memorandum; and though it may be that after 
incorporation the business is precisely the same as before, the same 
persons are managers, and the same hands receive the profits, the 
company is not in law their agent or trutee. The status enacts nothing 
as to the extent or degree of interest which may be held by each of the 
seven or as to the proportion of interest, or influence possessed by one 
or majority of the shareholders over others. There is nothing in the 
Act requiring that the subscribers to the memorandum should be 
independent or unconnected, or that they or any of them should have 
a mind or will of their own, or that there should be any th.ing like a 
balance of power in the constitution of the company." 

(Similarly jn Lee v. Lee's Air Farming Ltd..' Lee incorporated a 
coiitpany. He had himself appointed the Managing Director and Chief 
Pilot of the company. He was killed in an air cra0;,' while worki_ng for the 
company and his widow claimed compensation It was held that Lee and 
Lee's Air Farming Ltd. were separate and, s such, a claim for 
compensation was valid. "In effect tJ!e magic of c6rporate J~ersonality 
enabled him to be the master and servant at the same time:,> 

The Indian courts have also recognised the principle of'Separate legal 
entity of a company. For instance, in Abdul Haq v. Das Mal., an employee 
of a company had not been paid salary for several months. He sued a 
director of the company for the recovery of the amount due to hi~as 
held that he . could not succeed because "the remedy lies against the 
company and nOl against the directors or members of the company." This 

'(1960) 3 All E.R. 420. 
6(1910) 19 Ie 595. 
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means that a company incorpo rated under the Cqmpanies Act has an 
independent corpo rate personali ty, seperate ar,d distinct, no t only from 
the entities of its members but also from the entities of its directors and 
other managerial personnel. 

The same principle of separate lega l entity was applied in other cases 
such as Dhulia-A malner MOlOr Transport Ltd. v. Roychand Rupsi 
Dharamsi' , Flircrof r's Case' , TR. Prall (Eo,abay) LId. v. E.D. Sasoon and 
Co. Ltd', Macaura v. Northem Assurance Co. LtdlO 

Not a citizen. Although a company is a lega l person distinct from its 
members, it is no t a citizen. 11 This means that a company does no t acquire 
citizenship r ights either under the Constitution of India or under the 
Citizenship Act. A company cannot claim the protection o f such fun­
damenta l rights as are expressly guaranteed to citizens, such as the right 
o f franchise. H owever, a company being a person can enfo rce those 
fundamental rights which arc guaran teed to all persons whether citizens 
or not. 

d.,4. l~erpetual succession. A company has perpetual succession and is 
~ependen t of.the life.of its members Its existence is not affected in any 

,tay by the death, insolvency or ~i! of any shareholdei'l " During the war 
all the members o f one private company, while in general meeting, were 
killed by a bomh. But the company survived; not even a hydrogen bomb 
could have destroyed it." 12 A company ·ca n be compared with a river 
which retains its identity though the parts which compose it are 
constantly changing. Perpetual succession thus means that in spite of a 
change in the membership of the company, its continuity is not affected. 
Since a companv is created by law, it ca n be wound up by resorting to the 
legal provisions o f th e Companies Act. Perpetual succession !Cnds stabi­
l i ty and long life to a company as compared to other forms of business 
orgllnisation. 
~5. Limited liability. One of the important adva ntages of <;om any is 
y:~t the liabilit of i ts members is limi ted. In the cas.£....Qf a compauy 

l inllted by shares, the Ii ab ili~y of t=bcrs is limi ted 10 the extent o f the 
nominal va lue of shares held by e If a shareholder has pa Id the full 
nominal value of shares held by him, his liabili ty is ni l. T his niea ns that 
a shareholder remains liable to pay the unpaid value of sllares, i f any. In 

' A I. R. ( 1952) 130mb. 337. 
'( 1882) 21 Ch. D. 530 
'AI.R. ( 1936) 130mb. 62. 
10( 1925) A C. 619. 
liS/ate Trading Corpormion of lndin \" C TO, A1.R. ( 1963 ] S,c. 18 11. 
l ~L. C. B . Gower, Principles of Modem Compnny Lay.~ London, Stevens and Sons 

(3 rd cdo.) 1969, [OOII1 01C, p. 76. 
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the case of a company limited by guarantee, the liability of eac h member 
is to contr ibu te a speci fied amount to the assets o f the company in the 
event of its being wound up while he is a member o r within one year of 
his ceasing to be a member. In effect, we find that a member is not 
directly liable to a co mpany's creditors but he is a limited guaranto r of 
the company's debt in both cases. However, the Act does not prevent the 
companies from maki ng the liability of its members unlimited. But such 
companies are very rare. 
~. l ransferuble shares . In a public company,)h~a res arc freel 

f'i ransferable. The right to transfer sfiares is a statu tory right an -; cannot 
be taken away by a provis ion in the articl~ However, the articles sha ll 
prescribe the mann er in which such transfer of shares will be made and 
it may also con tai n bond fide and reaso nable res trictions on the righ ts of 
members to transfer their shares. But absolute restrictions on the rights 
of members to transfer thei r shares shall be ultra vires. However, in the 
case ofa private company, the articles shall restrict the rights of members 
to transfer their shares in co mpliance with its sta tu tory definition. 

In order to make the righ t to transfer shares more effective, the 
shareholder can apply to the Central Governmen t in case of refusal by 
tnecompany to register a transfer of shares. 
~Common seal. A companLin . .'!.n art ificia l~~lt~nnot act on 
9'f~n. It acts through n~ ural perso ns who are nown as dlrec ~fiJT 

contracts entered into by the directors must be under the common sea l. 
of the co mpa'i) The common seal, with the name of the compa ny 
engraved on h, IS used as a substitute for its signat ure. No document 
issued by the company shall be binding on it unless it bears the com mon 
sea l which is duly witnessed by at least two directors of the co mpany. 
~. ~eparate property. A co mpany, being a lega l person, is capab le of 
~'o\Vliir;g, enjoyi ng and disposing of proper!L in its own na~The 

property of the co mpany is to be used for the co mpany's busines;; and not 
fo r the perso nal benefi t of its shareholders) A member does no t have 
insu rable interest in the property of the company." Members have no 
direct proprietory righ ts to the company's property, merely due to their 
shares. It is also important to note-the claim of the company's credi tors 
will merely be agains t the company's property and not Ihal of 
shareholders. 
~ Capacity to sue and being sued. The company is a legal perso n and 
l1~n enforce ils Ie 'al ri hIS. Similarly ilean be s\0l for breach or:iF 

lega l dutie 

/----
I~Macal/ra I'. Nothern Assllrance Co. Ltd., (1925) AC. 6 19. 



26 Company Law 

FlING THE CORPORATE VEIL 
~ 

-O~1:be rUi' Ie of se ara te Ie al entit was established in the famous case 
. of al IOn v. Salomon & Co. rd. as explained earlier. This precedent 

as een followed in a number of cases and it has come to be regarded 
as a fundamental principle of company I~ When a company has been 
formed and registered under the Act, all dealings with the company will 
be in the nam~of the company, and the persons)lehind the company will 
be disregarded however important t'ley may bt(Ihis shows that once the 
company is registered under the~Act, there is a veil drawn between the 
company and its members. This veil is partition or curtain between the 
company and its members) Following this principle the courts in most 
cases have re fused to -go behind the curtain and see who are the real 
persons composing the company.')-------= 

But sometimes the neces~ the situa tion may compel the autho­
rities to disregard the corporate legal entity and look to individual 
members who are in fact the real beneficial owners of all corporate 
property, and this in fact is what is known as,;:lllli!~Jl_9.r Piercin the 

::; CQ..fEorate Veil." Thu the doctrine of lift in - t e or orate veil rna be 
und erstood as ti; identification of a company with ils members and when 

.~ cor ora te veil is !!.fted th~d~dual members may be hel '!.. liable for-
its cts or entitled to its prope~ . 
~ The courts will lift the corporate veil where it is essential to secure 

jus tice, where it is in the public interest to do so or where it is for the 
benefit of reven~But it must be kept in mind that a separate lega l 
enti ty is sti ll the general rUle~e cor orate entit will be disregarded 
on ly in exceptional cases. These case may be Ivided in two: 

[

(I ) Under express statutory provisions. 
(2) Under judicial interpretation. 
The following instances may be included under (I): 
/~i) Reduction of membership below the statutory minimum. When 

thl" company carries on business for more than sLx months afte r its 
number of members is reduced below seven in the case of a public 
company and below two in the case of a private company, every person 
who is cognisant of the fact and is a member during the time the compa ny 
so carries o n bUSiness after these s ix months, is severally liable for a ll the , 
debts of the company contracted during that time) However, the membe r 
or members will enjoy the privilege of lirnitcct-mr!Jility for th1 s ix months 
(Sec. 45). We find tha t this section enables creditors to look beyond the 
co mpany to its members for satisfactio n of their amounts. 

£ 1(ii) Fraudulent trading. Sometimes in the cou rse of the winding up 
of a company, it may appear that any business of the co mpany has been 
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carried on with an intent to defraud creditors o( the company or any 
other persons or (or any (raudulent purpose. In such a case, the court may 
declare that those who were kno":'ingly partly to such conduct o( business 
shall be personally liable (or ao/.or any o( the debts o( the company 
without any limitation o( liability. The Official Liquidator, the liquidator, 
any creditor or contributory o( the company can make an application to 
the court in this connection. (Sec. 542) 
y(iii) Misdescription of the company. Section 147 requires that the 

/ .fame o( the company must be (ully and properly mentioned on all 
documents iss ued by it. Where the name o( the company is not properly 
indicated as required by Section 147, persons who have committed the act 
or made the contract shall be personally liable (or it\ Thus, where a bill 
of eXChange is accepted by an officer of the com~nd the name of the 
company is not properly indicated as required by Section 147, the officer 
shall be personally liable to the holder of the bill if the company fails to 
pay it. 
/(iv) For establishing the relationship of a holding and subsidiary 

",company. When one company controls the composition of the board of 
directors of another company or holds majority of its shares, the former 
is called the holding company and the laller is known as the subsidiary 
company. The separate corporate entitles of both the companies shall 
exist in the eyes of law. It has been held that even a hundred per cent 
subsidiary is a separate legal entity and its holding or parent company is 
not liable for its acts." Similarly, a holding company cannot sue to 
enforce rights which belong to its subsidiary." 
(fuJ t for establishing the relationship of a holding and subsidiary 

company, the court may lift the corporate veil and look behind to the 
persons who control the companies:.8ection 212 also provides for group 
accounts. It provides that there stlafl be attached to the balance sheet of 
a holding company, a copy of the balance sheet, profit and loss account, 
directors' report and auditors' report of each subsidiary and a statement 
of Jile holding company's interest in, each subsidairy. 
~in, the court may, on the facts of a case, refuse to grant a subsidiary 

company an independent stal.f!.s and treat the subsidiary company as only 
a branch of holding comp~"Circums tances such as the profits of the 
subsidiary company being treated as those of the parent company; the 
control and conduct of the business of the subsidiary company resting 
completely in the nominees of holding company; and the brain behind 

I-4Ebbew Vallie Urban Area Dis ff. Council v. South Wales Traffic Area Licensing 
AWilority (1951) 2 K.B. 356. 

I'Bell v. Lever Brolilers Ltd. ( 1932) 2 AC. 161. 

, 
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the trade of the subsidiary company ' being really the holding company, 
may indicate that in fact the subsidiary company is only a branch of the 
holding company." 
/(v) In case of an investigation of the affairs of the company. Section 

239 provides that where an inspector is appointed to investigate the 
affairs of a company, he shall also have the power to investigate the 
affairs o f any other body corporate in the same management or group.' 
The object of this section is to provide for investigation into the aff"a-ir{ 
of some companies which may be so related that it is, necessary to bring 
the affairs of those companies also" Ullder investigation, 

(vi) In case of an investigation of the ownership of a company. 
Where it appears 10 the Central Government that there is good reason 
to do so, it may appoint one or more inspectors to investigate and repon 
on the membership of any company and other mailers relating to the 
company for the purpose of determining the true persons (a) who are or 
have been financially interested in the success or failure of the company; 
or (b) who are or have been able to control o r materially influence the 
policy of the company. 

This will be done by lifting th e corporate veil so as to ascenain the rea l 
persons contrOlling it. (Sec. 247) 

U nder (2), the following may be included: 
d! i) For determining the character of the company. "A company may 
~s~mc an enemy character when persons in de facto control of its affairs 

are residents in an enemy country or wherever residents are acting under 
the con trol of enemies." Thus whenever it is suspected that the company 
is owned or controlled by enemies, the court may lift the corporate veil 
and examine the characters of the persons constituting itl l! becomes 
necessary to do so because the company can neither be loyalnor disloya l, 
it can neither be a friend nor an enemy as it is an artificial person. I! is 
the persons behind the corporate fict ion who determine its loyally or 
disloyalty, or its character. 
~~Daimler Co. Ltd. I '. COlllinenral Tyre '" ~r S;O.I'. ~ company was 

"r incorpo rated in England. I! had the object of se lling tyres manufactured 
by a German company situated in Germany. In the English company the 
bulk of shares was held by Ihe German company and the directors of the 
English company were Germans resident in Germany. In brief, the 
English company was cont rolled by Germans. During F),~st World War 
the English company filed a sui I to recover a trade debt.t.--was held that 

I"Freewheei (India) Ltd. I'. Veda Mitra, AI.R. (1969) Delhi 258. 
I7Daim/er Co. Ltd. i '. Conlinenlnl Tyre & Rubber Co. (19 16) 2 AC. 307. 
"( 19 16) 2 A C. 307, 
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the company had become an enemy company as it was controlled by 
residents in an enemy country and, as such, the suit filed by the English 
company was dismissed. It would be against policy to allow alien enemies 
to trade under the corporate facade\ 

But a company registered in I;:n(Jand and carrying on business in an 
enemy country is not necessarily an alien ~emyl' 

]..{ii) In case of fraud of misconducl~e court shall also lift the 
,L1lrporate veil where it finds that the company has been formed to 
defraud credi tors or to defea t the provisions of any law or to avoid any 
legal obliga tions~ In short, the corporate veil will be pierced where.dhe 
company has bdn fo rm ed for any fraud ulent or unlawful purpose.Q21 is 
is well illustra tcd.2y the \i'ss.of Gilford ~r C. v. Horne~ 

In this case Home was appointed M anaging Director of Gilford MOlOr 
Co. The appointment was made on Ihe condition that he would not 
solicit or entice away the customers of the company while in office. He, 
in the course of time, formed a company to carry on his own ~:iness and 
this company so li cited the customers of Gilford Motor Co t was held 
" that the company was a mere cloak or sham for the purpose 0 enablin~ 
the defendant to commit a breach of his covenant aga inst solicitation. 
Evidence as to the fo rmat ion of the company and as to the position 6fT 
shareholders and directors leads to that inference. The defendant 
company was a mere channel used by the defendant Horne for the 
purpose of enabling him, for his own benefit , to obtain the advantage of 
the customers of the plaint i ff company, and that the defendant company 
ought to be res trained as well as the defendant Horne." 

...2lmilarly in Jones v. Lipman,'1 Lipma,! agreed to sell land to Jones. 
Subsequently, in order to avoid an order of speci fic performance, he 
framed a company and sold the land to it. Lipman and a clerk of his 
solicitor were the on ly shareholders and directors of the newly formed 
company. Jones applied to the co~ for an order to specific performance 
aga inst Lipman and the compa ny~e .court looked into the rea lity of the 
situation, ignored the original transfer to the company and ordered 
specific performance aga inst Lipman and the company both on the 
ground that the company was nothing but mere cloak for Lipman who 
could compel the company to transfer the land to Jo"!i) 

:.4.;;;) For the benefit of revenue.~e c,,-urt may also li ft the corporate 
eil in the interests of revenue. The court will not hes itate to look behind 

the corporate facade where i t is found that the company has been formed 

I'Re Hi/ekes (1917) 1.K.B. 48. 
20( 1933) 1 e h. 935. 
21( 1%2) 1 W.L.R. 832. 
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for evasion of taxes. In such cases individual shareholders may be held 
liable to. pay income-tax. A clear illustration is provided by the case of Re 
Sir Dinshaw Manec!gee PeN u ) 

In this case the assessee was enjoying a huge dividend and interest 
income from investments held by him. Four private companies were 
formed by him and each private company would take over a part of his 
investments. He was to be allolled shares in each company, in lieu of 
which he would transfer a part of his investments to them. However, the 
actual transfer was to take place only when the company called upon him 
to do so, something that was never done. It may also be noted that the 
entire iss ued capital of the company was held by him and his nominees, 
while he also held investments as a trustee of the company. 

Later, as soon as the interest and dividends were received, the amount 
was credited to the company, and on the same day was withdrawn as a 
loan from the company to the assessee. Thi s loan was never paid back by 
him. In this way the income of the assessee was reduced. Bu e court 
held that the company was, in fact, not ca rrying on any business. It was 
being used as a tool to reduce Pelit's tax liability. Company and assessee 
were held to be one and the same\ 
{'However, the court may refuse""i'o identify the shareholders with the 
2bmpany if this resulls in loss of revenue of the Government or if it is not 
beneficial for the revenues of the S~ln Bacha £. Guzdar v. The Com­
missioner of Income-lax, Bomba),," G was a member of a tea company. · 
She received certain amount as dividend in respect of shares held by her 
in the company. U nder the Income-tax Act, then in force, sixty per cent 
o f the income of a tea company was exempt as agricultural income and 
·onl~' forty per cent of the income was taxed as income from manufacture 
and sale of tea . G also claimed that her dividend income should be 
regard ed as agpi:ullural income up to sixty per cent as in the case of a tea 
company. Bu~ was held that although the income in the hands of the 
company was partly agricultural, the same income when received by G as 
dividend could not be regarded as income from agriculture. c:. similar illustration is found in the facts..2.f Commissioner of!ncome­
far, Cn/cliftn v. Associated Clothiers Limiled. 24 In this case the assesses· 

.... AssociatedCi:Jlh~formed a company holding all its sha ~es . They sold I 

certain proper-t.i 0 the new company. The difference between the 
selling price and the cost of the property in the hands of the assessees was 
assessed as their income. On behalf of the assessees , it was contended 

"AI.R . ( 1927) Bomb. 371. 
"AI.R. ( 1955) S.c. (74). 
"AI.R. 1963 Cal. 629. 
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that it was not a commercial sale yielding any profit which was liable to 
taxation. Their contention was that the transfers was from self to self as 
all the shareholders and all the directors of these two companies were the 
same at the relevant time and their~jects in the memorandum were for 
a ll practical purposes identical. Bu the court rejected this and held that 
it was a sal:.>from one entity to anot ' er and not a transfer from self to 

self; / ~-
'-lJ')tFERENCES BETWEEN A COMPANY,\ND A PARTNERSHJP 

We have already s~en tha r(i..company is an artificial entity crea ted by 
law, with limited liability, perpetual succession and a common seal, and 
that its cap ital is divided into tra nsferable share~ 

Partnership is the rela tion between persons wll0 have agreed to share , 
the profits of a business carried on by all or any of them acting fo r al i.' 
T he persons who have ente red into partnership with one another are. 
ca lled, individ~"pa rtners" and g>llectively, a "firm", and the name 
undC/~1!.JJ ' r business is carried on is th!Lfirm's naroo 
~rlncipa l points of diffe rence between a company and a partner, 

ship are as follows: 
(1) A company comes into existence only when it is registered und~r 

,0 ej1rovisions of Ihe Companies ,bct. Howeyer, '!.J1artnershi is created 
bl an agreement be lweeen partners) Registration o f a partnership firm ~ 
u.oder the Partnershi p Act IS o ptional) , 

.(2) A privatc company must be constituted b at least twa ersons, and 
by a l leasl seven in case of a public company. A partnerShip can be 
:orea ted by IwO perso@ 

(3) In a public company, there is no limit on the maximum number 
members whi le in " private company" the number of members shall be 
res ticted 10 fifty excluding its present and past employees, In the case of 
a partnerShip carrying o n banking business, the maximum numbe r of 
partners can' be len, and in Ihe cas!, of-any other business twenty. 

S).;YA company has a separa te legal entity distinqJrom the members 
who conslitule it. A partnerShip, comml?nly called a firm, has no lega l 
exislence apart from ils members. This means that p artners and firm are 
o ne? nd the same. ~~r31 ~ 
v'S..Jn Ihe case of a com pany, propertY, belongs 10 the company and nol 
to its individual members,j whereas he property of a partnerShip firm 
belongs to individual partners o mpnsmg t e firm. 

" Re Geogre Newman.{ Co, (1895) 1 Ch. 674, 685; Chiranjilal v. Th , Union of 
India (1950) S.c. R, 8r,9 , 964, 
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W/..!J, share holde r may enter into a contract with a compa~whereas 
( a partner cannot enter into a contract ~!th a fir~However, a partner can 
'en ter into a contract with other partners. 

(7) Credito rs of the com any are not the creditors of individual 
shareho lde':0'They ca n proceed against the company alone. Creditors 
cannot holo the shareholders directly liable for their amounts. The 
credito rs of a partnership firm are the c.redi~rs of ind~ part~ and 
a decree obtained aga inst a ~rm ca n be en Ol'<:elra galnst th~.u 
C---C9) \,,- sha reholder is not 'an agenrof-Ufe company).vherea a partner 
is an agent o f his firm jin connection with a tnershfo business. . 

(10) The liability of artners is unlimite(f.)The liability of shareholders 
is usually limited. owever, the law oes not preven a company from 
rendering the liabi 't of members unlimit'Cd:\ 

- ..... ( 11~ha res o f a company are free y tra nsrerabl~ However, in the case 
of a private company the articles restrict the rights of members to 
transfer their shares. In a partnership~tner cannot transfer his share 
without the consent of his co-partnert:> 

"" ( 12) In a company, restrictions in the articles are effective as there is 
constructive notice o f the memora ndum a nd art icles to every person who 
deals with the co mpany. But in the case of partnership, restrictions on 

,a member's autho rity co ntained in the p_artnership deed are of no avail . 
agafnst oUlsiders,27 ~ ~' '- . 

(13# compa ny has perpe tual successio n) Death, insolvency or the 
exit of any shareholder does not affect the existence, of the company. It 
comes to an end o nly when it is liquida ted according to the provisions of 
the Act. Unless o therwise provided, a partnerShip comes to an end when 
a partner dies or becomes insolvent. 

( 14 (In a co~any, the shareholders do not interfere in affairs of the 
company directly It is managed by a boa rd o f directors, who are elected 
by the sharehol ers. Bu~partne rship is managed by all partners or any 
of them acting for all) . 

(15) Each partne r is the agent of every o ther partner in all matters 
connected with the business of the partne rShip. Every partner has the 
autho rity to act on behalf of all and can, by his actions, bind all the 
partners of the firm. In a compa ny, no shareholder is an agent of another 
shareholder. Neither a shareholder ca n bind other shareholders by his 
ac tio ns nor he is bo und by the actions of other shareholders. 

(16)\ A co mpany's powers are defined by the memoranduffiJ The 
articles conta in rules and regulations for internal management, and any 

" Flilcroft's Case ( 1882) 21 Ch. D. 533. 
" Earnesl l'. Nicholls (1857) 6 H.L cas. 418, 41 9. 
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change in these documents can be made only by follOWing the legal 
procedure laid down in the Companies Act. In the case o~ partnerShip. 
rules regarding management of the business of the firm aoo the powecs 
of the firm arc spell out in the partnership deed which can be easily 
altered wit consent of all the panners. 

I com an is also sUbject to strict control by the Companies Aq 
with regard to various mailers such as maintenance 01 bOOb of acrount. 
share capital. distribution of profit. etc. The~,,- no .s.uch SjalulO!y ~ 

obli lions in a p;!rtnershipJ 

QUFSTIONS 

./ 1. Define 3 company. ~~n its characteristics. 
(/kOti, B. Com., 1990) 

2. <LA company is an artifICial person created by law "it!La Q9JCluaI ~ 
and a cOmmon scat" Explain this Slalcmcin and POUll out the basic (~ll!rcs of a 
,.gxnpany. . -- -

3. Wha. do you understand bj' .be conccpl of corpora.c pcrsoo;:li.y? Undcr 
"fun ci;cumslanccs is lifting of oorporatc veil possible? 

., (DeOIi, n. Com.. (I1oru.). 1972] 
4. "A company is 3 legal person aod i. has idcnu.y scpara.c, from mcmL'Crs 

comprising it." I3ring out the truth of this statement. 
(lJombay, Inur, Gtl, 1970) 

5. " An incorpora.oo company is 3 (01311)' dilfcrcnl person or tbing 0< entity Iium 
its members-the ind~viduals romprising iL n Explain aDd iIIUSU'31C. 

(DeOIi, /J. ClHlI. (lIons.), 1974. 85] 
6. Eiabormc .hc doctrine of tifting the corpor;I.e veil B<M' far docs it cnsure 

protcction to third parties? 
(Del/Ii, "t Com., 1975) 

7. "A company cnjoys scparatc pcrsonati.y Iium ilS sharcbokicrs." Critically 
examine this Sl3lcmcm \\ilh special reference to lhc principle of lifting tbe 
corpor.uc veil. 

(IkUti, M. Com., 1977) 
8. ''l1x>ugh .be principle that tbe oompany is 3 scparatc legal entity Iic:s a. the 

fOOl of .be legal ideaS of 3 ~.e il9dY. modem practice. in dercccoce to the 
reality of.he economic facts, has frequently admilled a3CCp<ions '0 iL" Discuss the 
above with reference to case law. -

[~ S=el.ary (FINll), AptilI963] 
9. "A company is 3 legal entity quite disIJia Iium ilS members." Explain. 

(IkUIi, /J. Coin. (lIons.), 1986] 
10. COOlrast an ocdinary partner.;hip Iium a limited company. 
II. "lbe doctrine of lifting of the veil of the rorpor3'c personatity is an aa:cp<oo 

principle." Discuss. 
(DeOIi, B. Coin. (110m.), 1988] 
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PRACfICAL PROBLEMS 

I. A husband and wife who were the only two members of a private company 
died in an accident. Docs the company also come to an end? 

[Delhi, B. Com. (Hans.), 1973) 
2. A, B and five others are the only shareholders of the fully paid.up shares of 

a public company. A's shares 3rc sold in a court auction and B purchases them. 
Assuming that this fact is known to other shareholders, what are the consequence 
if the company continues to carry its business the~ea f(cr? 

(I.e. WA., iune 1976j 
3. A public limited company has eight shareholders. All shares are fully paid up. 

All the shares of the two of the shareholders were sold in a court auction and were 
purchased by another shareholder of the same company 10 the knowledge of alllhc 
other shareholders. The company ooOlinued (0 carry on business thereafter. What 
would be the leg:)1 consequences of such conrinuance? Explain the reasons for your · 
answer. 

[CA. (Infer), Nov. 1978) 
4. Ram, a Irader, carries on business under the name of "Ram & Co. Ltd.," 

without being registered as a company with limited liability under the Companies 
Act. Discuss the consequence of Ram's acts. 

5. M is the holder of nearly all the shares, except one, of a timber company. He 
is also a substantial creditor of the company. He insured the company's timber in 
his own name. The timber having been destroyed by fire, he claimed the loss from 
the insurance oompany. Is the company liable to M? 

6. Some persons owned a tea estate. They formed a company, became its 
shareholders and transferred their tea estate to the company. They claimed 
exemption from ad valorem duty on the ground that they themselves were the 
sharehOlders in the company and, therefore, it was nothing but a transfer from 
them to themselves under another name. Is their contention valid? 

7. A shareholder of a lea company received certain amount as dividend in 
respect of shares held by him in the company. Under the Income Tax Act, then in 
force, sixty per cent of the income of a tea company was exempt from income tax 
as it was deemed to be agricultural income and only forty per cent of its income 
was taxable as in~me (rom manufacture and sale of tea. The shareholder also 
claimed that his dividend income should be regarded as agricultural income upto 

. " sixty per cent as in the case of a tea company. The Income tax Officer· refused to 
grant" the· exemption and taxed the whole of his income without any exemption. Is 
he right? 

8. X and Ysold a cenain business to Z 'and agreed not to compete with him for 
a given number of years. Shanty afterwards, in violat ion of the conrract lerm, they 
formed a private company for doing similar business and they became the prinCipal 
sharebolders and directors of tbe company. Explain the rights of Z against the 
company. 
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J KINDS OF COMPANIES 

ClASSIFICATION OF COMPANIES BY 
MODE OF INCORPORATION 

PENDING o n the mode of incorporat ion, there are three classes of 
-~ --"--~~- -. loin_t stock companies: I 

1 Chi rtered companies. These are incorporated undcr a specia l 
artcr by a mo narch. The East India Company and The Bank of England 

are exa mples of chartered companies incorporated in England. Thc 
powers and nature of business of a chartered company are defined by the 
charter which incorporates it. A chartered company has wide powers. It 
ca n deal with its property and bind itself 10 any contracts that any 
ordinary person ca n. In case the company deviates from its business as 
prescribed by lhe cha rter, lhe Sovereign can annul the laller and close lhe 
company. Such companies do not exisl in India. 
~ 2) Statuto com anies. These companies are incorporaled by a 

;,?SpecIal Act passed by the Central or State legis lalure. Reserve Bank of 
India, Slate Bank of India, Industrial Finance.Corpora lion, Unit Trust of 
India, Stale Trading Corporalion and Life Insurance Corporalion are 
examples of stalulo ry companies. Such companies do nol have any 
memorandum or articles of association. They derive their powers from ' 
the Acts constituting them and enjoy certain powers lhal companies 
incorporated under the Companies Act have. Allerations in lhe powers 
of such companies can be broughl ahaut by legislative amendments. 

The provisions of the Companies ACI shall apply 10 lhese companieS 
also except in so far as provisions of lhe ACI are inconsislent wilh those 
of such Special Acts. [Sec. 616 (d)] 

These companies are generally fOfll'ed 10 meet social needs and nOl 
for lhe purpose of earning profits. 
~ 3) Registered or~rated com nies. These are formed under 

c/l'he mpanies ACl, 1956 or under the Companies Act passed earher 10 
this. Such companies come inlo existence only when they arc; registered 

. under the Act and a certificate of.incorporalion has been' issued by ·the 
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Regislrar. Such companies derive their powers from the Companies Act 
from the memorandum of association (every company registered under 
the Act has to prepare a memorandum). Rules and regUlations for 
internal management are contained in the articles. This is the most 
popular mode of incorporating a company. Registered companies may 
further be divided into three categories, as Section 12(2) provides that a 
company incorporated under the Act may be either (0) a company 
limited by shares, or (b) a company limited by guarantee, or (c) an 
unlimited mpany. 

SIFICATION OF COMPANIES BY LIABIUTY OF MEMBERS ". -- #- ---.:>--~ .... i 
nies limited b shares. A company that has the liability of its 

members limited by the memorandum to the amou!'t, if any, onpaid on 
the shares. respectively held by them is termed a compariy limited by 
shares . . The .,main attraction of these compar.ies is tha0 e liability of 
their members is limited to the nominal . value of shares held by. each 

... ,J • 

member. If the shareholder had paid the full nomlDal value of shares held 
by him, his::!iability is nil. Th'" liability 'of the shareholder to pay the 
unpaid amount can be~rced during the existence of the coJ.llpany as 
als,? ~.¥.~~~$ !!S'X'inding up Companies limited by shares are by far the 
most common and rna either public or private. . 
~~Compimi~s limited by guarant~ company that has the liability 
~&'itS ~.<r.'PJ!e~ li,mite? by the memora ~~m to such amount ~ the 

members, may. respectively undertake, by the memorandum, to contribute 
_ ~ U J" I • ,-' • ~ J , 

t? th,e as~~ts p f thC? cqmpany in the event of its being wound up, is known 
as a company limited by guarantee [Sec. 12(2b)]. It'may further be 'noted 

1'1. " . '. I, '. .r 

t~atthe gua~ntee. amount is required to be paid only when the company 
is wound up. .' 

Generall ',non-trading companies are formed with a guarantee capital. 
Such companies are not intended for purpose of making profits and 

• '1 (.. • , , • 

distributing these among their members. Rather, they are formed for the 
promotion ot art, science, culture and sports, etc. Such companies may be 

. .1\ I ~." ", 

r~gi tered with or withmll a share capital. ' , 
. n the case of a company limited by guarantee, the articles shall. state 

t , ", .pmber, of, members with whj~h ~he cOmpany !s to ~e'fegistered [Sec. 
27(2)]. Section 13(3) provides that the memorandum <:>f a company 

I • J. . 
~imi l d by g~~ra., ntet; should also state that ~ch ,mcm~cr~dertakes to 
ffin,!!,i~~~e}?" we. assets in the event of i!S .. ix:ing wound up, h!~~ '~1 js a 
~m~{<lp~. ~tJhin o,!e year afte~ he ceas~ to _ be am,. rer,lor (i) 
e\\~~hJ,,~f, Jil\~J!ities o~ the comp,~,~y.or of ~pch deb~ , a~~/!i~~ilit,i~ of 
the eompany as may have been contracted t~fore he ceases to be 'a 
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member, as the case may be, (ii) payment of cqsJS, ~~,ges and, expenses 
of winding up, and (iii) for adjusting the righl§ , O{dh~ contrib.4!6'~\~ 
among themselves, such amount as may be required, ;not exceeding a 
specified amount. 
~ 3 Unlimited companies A company that has no Ii";it on the liability 

(,?6f its members is termed unlimited company [Sec. 12(2C)]. "The 
members are liable for the company's debts in proportion to their 
respective interests in the company, and their liability is unlimited. Such 
companies may not have share capital.\ 

In an unlimited company, thLarui:les shall state the number of 
members with which the compamy is to be registered, and, if the company 
has a share capital, the amount of share capital with which the company 
is to be registered [Sec. 27(1)]. This may be either a public company or 
a private company though these days, such companies are rare. 

PRIVATE AND PUBLIC COMPANIES 

On the Jlasis of the number of members. companies can be divided in 
two; W private companies, (ii~blic companies. ' 

A private company is a company which, by its articles, (a) restricts the 
right to transfer its shares, if any; (b) limits the number of its mcmbers 
10 fifty, excluding members who arc or were in the employment of the. 
company; and (c) prohibits any inviation 10 the public to subscribe for 
any shares in, or debentures of, the company. 

Where two or more persons hold one or more shares jointly in the 
company, they shall be treated as a single member for the purpose of-~his 
definition. [Sec. 3(1)(iii)] 

In a private company without share capital, the articles need not 
contain the provisions for restricting the right of members to transfer 
shares. [Sec. 27(3)J 

The minimum number required to form a private company is two. A 
private company shall add..J,he words "Private Limited;:'at the end of jts 
name, and it may commence its business immediately after obtaining 3 

C"ertificate of incorporation. But it s hould be noted here that a public 
company, after obtaining the certificate of incorporation, has 10 compa n), 
with certain formalities to obtain a ccrtificate of commencement of 
business, after which only it is entitled 10 do so. Private companies are 
usually family concerns, since shares are generally held by members of the 
family. The basic point of a private company is that shareho lders have the 
advantage of limited liability and its affairs rem3m secret to a 
considerable extent. 

A public company is that which is not a private company (Sec. 3 
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(1)( iv) l. This means that it may invite the general public to subscribe for 
any shares in, or debentures of, the company. However, this is not bind ­
ing on the company. Si milarly, the li mit o f a maximum of fifty members 
as app licable to a priva te company docs not app ly to a public company. 
However, the min imum number of members required to form a public 
company is seven. At the same time the articles need not contain a clause 
for restricti ng the right o f members to t ransfe r their shares. These arc 
freely t . nsfcrable. It shou ld be noted tha t a public company must add 
tht w r 'Limited" at the end o f its name. 

re ces between Private and Public Company 
i"-..-'\.h;v Numbcrof m em bers. The number o f members in a private company 

two whi le publi c company must have at leas t seven . 
. The maximum numb~embcrs in _3 private company ca nnot 

exceed if tv, excluding its present or past employees. In the case of a 
-pilEIi company, there is ~aximum limit on~~. 
A';"", r ) Name f1/JC com -an '. In a priva te company, the words "Private 

tmitcd" all be added at the end o f its name. In a public company, the 
wo rd " Imited" only shall be added at the end of its name. 

Transfer of shares. In a private company, the articles restrict the 
igh t of members to transfer their sha res whereas in a public company, 

the shares arc freely transferable. 
) Public sllbscripliolL A priva te company cannot invite the public to 

' purcha. Its shares or debentures. A public company may do so. 
- isslIe of deferred sfJw:q. A private compa ny ca n issue deferred 

arcs ca rr,'lOg disproporti0l.te voting rights. But a public company 
cannot issue such shares. 

(6) isslle of prospcc fII S. Un Ike a public company, a pri va te company is 
not cxpected to Iss ue""'a prospectus or file a statement in lieu o f 

~
rospe tuS with th e Registra r before allOttin g shares. 
. "ifillimum number of direclO~s. A priva te company shall have at 

e~t two dirccto r§.... aT)~ public company, al least I hre e 

~) ReslriClions on appoin/mcnI of direClors. In a public company, the 
vaircclors must li le wllh the R egistrar,) their consent to act as such in 

writin g. Similarly. [hey must sign [he memorandum or enter into a 
contract for their qualifica tion shares. A t leas t two- thirds of the directors 
of a pu!lljc com.p"ny must ret ire bv ro tation. They cannot vote on a 
contract in which th ey are persOr;'ally interested. These res tric tions, 
however, do not apply to the directors o f a priva te company. 

(9) M~erial renlllllera/ion. In a public company tht overall limit of 
managerial rcmmullera tjo.lljs l}_~e~ nc t jJro~t.s . However, this 
rcstriction does ~~ 
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r.:t8.1O) ISSue of 'share . watra.~t$ '~':private company ca~not isSue share 
~arranlS while a pubhc company can: .. I ,.. r ' .J I,,J l:~ _"_ IHJj" i . 

~ll) Hqldingof statutory ""eetink.JA private company is not requirlid to 
«Old a statutory meeting whereas" 1{ public company must do sO after one 

month, but fore six months of obtaining the Certificate of eom'meii\:e-
n'i.em 6- - us mess. ' .,- I •• t ' f~'1 • 

Commencement of business. A private company may commence' its 
siness immediately after obtaining a certificate of inoorparaiio"n. A 

public company cannot commence its business until it is ' granted a 
"certificate of commencement of business." 
..&13) AI/orman! of shares. A private company can proceed to allot 
~ares even before the minimum subscription is subcribed or paid. But a 

public company can not allot shares without raising minimum sub­
scription. 
d 14) Issue of right shares. While making further issue of capital, a 

<i!\Ublic co mpany is required to first offe r such further shares to its existing 
shareholders o n a pro-rata basis. But a private company is no t required 
to do so. 

In addition to the above, a private company enjoys certain special 
privileges which are not granted Id a public company. These are des­
cribed below in det~ il. X '/ /' ,,' , 

'-../ '-../ '" \ ~ 
Special Privileges or Private Companies 

Though public as well as private companies are governed by the 
Companies Act, ye t private companies are exempted from certain of its 
provisions. These exemptions are the special privileges of a private 
company. The idea unde rlying this sort of differentiation is that a public 
company raises mo ney from the general public and therefo re in u rder to 
protect the interests of investors, a strict control on public companies is 
required. In the case of private companies, the money is invested by . 
private individuals, generally members of the same family, and as the 
number of members is comparatively small , the Act can aftort to exempt 
such companies from some of its provisions. These privileges can he 
stud ied as foll o\\~: 

(a) Special privileges or all private companies. The fo llowing 
privileges are available to every private company, including a private 
co mpany which is subsid iary of a public company Oi deemed to be a 
public compa ny: 

(I) A priva te company may be formed with o nly two persons as 
members. [Sec. 12( 1)] 

(2) It may commence allotment o f shares even before the minimum 
subscription is subscribed for or pa id (Sec. 69) 

-
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(3) II is nOI required to eilher issue a prospectus to the public or file 
a statement in lieu of a prospectus. 1Sec. 70(3)1 

(4) Restrictions imposed on public companies regarding further issue 
of capital do not apply on private com panies. 1Sec. 81(3)1 

(5) Provisions of Sections 114 and 115 relating to share warrants shall 
no t apply to it. (Sec. 11 4) 

(6) It need nOl kccp an index of members. (Sec. 11 5) 
(7) It can commence its business after obtaining a cenificate of incor­

pora tion. A certificate of co mmencement of business is not required. 
1Sec. 149(7)1 ~ 

(8) It need no t bold statutory meeting or file a stat utory repon. [Sec. 
165(10)1 

(9) Unless the articles provide for a larger number, only to persons 
personally present shall form the quorum in case of a private com pany, 
while a t least five members personally present form the quorum in case 
of a public company. (Sec. 174) 

(10) In case of a private company, poll can be demanded by one 
member if not more than seven n:embers are presen t, and by two 
members if more than seven members are present. In case of a public 
company, poll can be demanded by persons having no t less than one­
tenth of the tOlal voting power in respect of the reso lution or ho lding 
shares on which an aggregate sum of no t less than fifty thousa nd rupees 
has been paid-up. (Sec. 179) 

(11) II need nOl ha\·e more than two di rectors, while a public co mpany 
must have at least three directors. (Sec. 252) 

(12) A director is nOl required to fil e his consent to act as such wi th 
the Registrar. Similarly, the prmisions of the Act rega rding undertaking 
to take up qualification shares and pay for them arc no t applicable to 
directors of a private compa ny. I Sec. 266(5)(b)l 

(13) Provisions in Section 284 regarding remova l of directors by the 
C0mpa ny in general meeting sha ll not apply to a life director appointed 
by a private compa ny on o r hefore 1st April 1952. ISee. 284( 1)1 

(b) Additional special privileges of independent private mmpanies. In 
add it ion to the privileges specified above, the independent private 
companies enjoy the following additional privileges: 

(1) An independent private company is not prohibited from gi\·ing 
financial assistance directly or indirectly [or purchase or SU bscription of 
its own shares. I Sec. 77(2) 1 

(2) It may issue any kind of shares ,nd allow disproportionate voting 
rights. ISec. 90(2) ] 

(3) A transferor or transferee of shares shail have no right of appeal 
to the Com pany Law Board aga ins t a refusal by the company to register 
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a transfer ~f shares ,:"cept as regaros transmission by ~ ~ l?r~~,.by 
olber puillic aulbonty. (See 111) . . ·._"C'W·. 11 ,."dw 'lrd, 

(4) Provisions of the Act in respect of matters s~ ill ~!!!I 17,1 
to 186. namely. general meetings. notice, quorum,. ~p~. 
voting. poll. etc., shall not be applicable to a private inm~n!!> .~e . 
extent to which it makes its own regulations by its articles. [Sec. 17Q(!») 

(5) An independent private company is exempted -from I P.WIY' 
provisions of Ibe Act relating to directors, managing director or manager. 
These exemptions are given below: . . 

(a) Restrictions contained in Section 198 regarding overall .maxiptum 
managerial remuneration shall not apply to an independent private 
company. Section 198 fIXes overall maximum managerial remuneration at 
eleven percent of net profits. 

(b) All its directors can be permanent life directors and Ibe provisions 
relating to retirement of directors by rotation (one-Ibird every year) sball 
not apply to iL (Sees. 255 and 256) 

(e) Two or more directors may be appointed by a single resolution. 
But in a public company. eacb director shall be appointed by a seperate 
resolution put 10 vOle separately. (Sec. 263) 

(d) The directors may vote on resolutions in wbich they are interested. 
(Sec. 300) 

(e) There are not restrictions on the board of directors to sell the 
whole or pari of the undertaking. (Sec. 293) 

(f) There are no restrictions on a private company to make loans to its 
directo~ or to provide guarantees or securities for moneys borrowed or 
lent by them. (Sec. 295) 

(g) Provision requiring sanction of the Central Government for 
increasing the number of directors beyond the limit fixed by tbe articles 
shall not apply to an independent private company. (Sec. 259) 

(h) Restrictions as to number of companies whicb can be managed by 
a direclOr (twenty companies) or by a managing director (two companies) 
or by a manager (two companies) shall not apply to independent private 
companies. (Sees. 278. 316 and 386) 

(i) Provision prohibiting appointment of managing director or 
.manager [or more than five years at a time shall nOl apply to it. (See. 317) 

I.J) No government approval is required for appointment or reappoint­
ment of managing or whole-time director or manager. Similarly no 
Government approval is required to amendment of provisions relating to 
managing or whole-time director or manager. (Sees. 268 and 269) 

(k) Provisions o( Section 270 specifying the time within which the 
share qualification is to be obtained by a director (wilbin two months 
after his appointment as a director). and the maximum amount iI) respect 
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of share qualification (five thousand rupees or the nominal value of one 
share where it exceeds five thousand rupees) shall not apply to an 
independent private company. (Sec. 273) 

The above provisions and restrictions are applicable to public 
companies, while private companies are not required to comply with 
them. 

(6) No person other than a member of the private company is entitled 
to inspect or obtain copies of the profit and loss account and the balance 
sheet filed with the Registrar. [Sec. 220(1)] 

(7) Restrictions on making loans to other companies under the same 
management shall not apply to it. (Sec. 370) 

(8) Provisions regarding prohibition of purchase by company of 
shares, etc., of other companies shall no t apply to an independent private 
company. (Sec. 372) 

(9) Provisions regarding the power of the Company Law Board to pre­
ven t change in the board of directors likely to affect the company preju­
dicially shall not apply to an independent private company (Sec. 409) 

(10) Contracts entered into by an agent of a private company, which 
is not the subsidiary of a public company, if entered into by him on behalf 
of the company as undisclosed principal, need not be recorded by a 
memorandum in writing. (Sec. 41 6) 

CONVERSION OF A PRIVATE COMPANY 
INTO A PUIILlC COMPANY 

(I) Conversion by default. Where the articles of a company include the 
provisions relating to a private company, but default is made in 
complying with any of these provisions, the company shall cease to be 
ent i tled to the privileges and exemptions conferred on private companies 
under the Act, and the Act shall apply to the company as if it were not 
a private company. 

The Company Law Board may relieve the company of th e conse­
quences of non compliance with the aforesaid restrictions, if it is of the 
opinion that the non-compliance was accidental or inadvertent. The 
Company Law Board shall grant relief on such terms and conditions as 
it may think just and expedient. (Sec. 43) 

(2) Conversion under Section 43 A ([)eemed to be public companies). 
The Companies (Amendment) Act, 1960 introduced Section 43A. Private 
companies, as mentioned earlier, have certa in privileges and exemptions 
compared to public companies because they do not use public money. 
But it was found that certain companies, registered as private companies, 
were using public money to a considerable extent as a large number of 
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shares in them were held by public companies. In this way thr.se private 
companies were availing of privileges and exemptions granted to a private 
company, but at the same time using public money· for conducting their 
business. It was to check this tendency that Section 43A was added to the 
Act. A private company shall be deemed to be a public company in the 
following cases: 

(a) Where not less than twenty-five per cent of the paid up share capital ' of 
a private company is held by one or more public companies or private 
companies which had become public companies by virtue of this section, i.e., 
Section 43A, the private company will be .deemed to be a public company 
from the date on which the aforesaid percentage is so held. 

However, in computing the above percentage, the shares held by a banking 
company on trust or as executors or administrators of the decreased shareholder 
shall not be taken into account. [Sec. 43A (I)] 

(b) Where the average annual turnover of a private company is rupees 
twenty-five croces or more during the relevant period, the private company 
will becoJTle a public company after the expiry of three mon.hs from the last 
date of the relevant period. [Sec. 43A (lA)] 

Prior to this, the limit of average annual turnover was rupees ten croees or 
more. The term "relevant period" means a period of three consecutive financial 
years. The teon "turnover" means the aggregate value of realisations made 
from the sale or supply or distribution of goods or on account of serv.ces 
rendered or bo th. '1 

(c) Where a private company holds not less than twenty-five per cent of the 
paid-up share capital of a public company, it will become a public company 
from the date it holds such shares. [Sec. 43A (lB)] 

(d) Where a private company accepts, after an invitation is made by an 
advertisement, or renews, deposits from the public, 'other than its members, 
directors or their relatives, it shall become a public company on and from the 
date on which acceptance or renewal of deposits from the public is first made. 
[Sec. 43A ( IC)] 

Effect. A private company, which has become a public company by virtue 
of Section 43A, loses all the advantages of a private company except that its 
articles of association may continue to include those provisions (such as 
restrictions on transfer of shares, limitation of the number of members to fifty 
and prohibition of invitation to the public to buy shares or debentures), that 
make it a private company. Such a company may continue to have two direclors 
and less than seven members. 

Information to Registrar. Infannatian must be given to the Registrar 
within three months of the company being deemed to '>c a public company 
who will make the necessary changes including alteration in the certificate of 
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incorporation issued to the company and its mcmoranduIP of association. [Sec. 

43A(2)) 
A private company which has become a public company by vi rtue of the 

'"above provis ions shall continue to be a public company until it bCl:UlllCS a 
private company again with the approval of the Cent ral Government [Sec. 
43A(4)) 

Submission of certificates. A private company having a share capita l will 
have to file with the Registrar alongwith its annual re turn a cert ificate to the 

effect thal no company or companies has or have held twenty-five per cent or 
more of its paid-up share capital. The certificate shall a lso state that its average 
annual turnover was less than rupees twenty five c rorcs durin g the re levant 
period and that it did not accept or renew deposits from the public. [Sec . 
43A(8)) 

A private company shall also file another certificate along wi th the annual 
return. This certificate shall be signed by both the signa tories to the re turn 
stating that since the date of the annual general meeti ng with reference to 
which the last return was submitted, the private company did not h01d twenty 
five per cent or more of the paid-up share capital of o ne or more public 
companies. [Sec. 43A(9)) 

(3) Conversion by alteration of articles of association. Seclion 44 lays 
down the method by which a private company may be converted into public 
company. The procedure is as foll ows: 

(i) It shall pass a special resolution to alter its articles so as to e limi nate the 
provisions relating to a private company. (The provisions relatin g to a private 
company arc, limitation of the number of members to fifty, restrict ions on 
transfer of shares, and prohibition of an invitation to the public to purchase it 
shares ·and debentures) . 

(ii) Within thirty days, a prospectus or a statement in lieu of a prospectus 
together with a copy of special resol ution and a copy of a ltered art icles should 
be filed with the Registrar. 

(iii) It shall increase the number of members to at least seven if it is less 
than seven. It must also increase the number of directors to at least three. 

(iv) It shall delete the word 'Privatc' from its name. If the change of name 
involves anything more than removing the word ' Private', wri tten approval of 
the Central Government must be obtained. 

The company shall cease to be a private company from the date of the 
alteration. 

The conversion of a priv~lle company into public and the conseq uent change 

o f name would not affect the identity of the company.' 

I All India Reporter LId. v. Ramchandra Datar. A. I.R. (1 962) Bom. 292 
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In order to convert a public company into a private company, the 
following steps are essential: 

(i) A public company shall pass a special resolution to alter its articles 
so as to include in it the provisions relating to a private company, such 
as limiting the number of members to fifty, restricting the transfer of 
shares and prOhibiting invitation to the public to purchase its shares and 
debentures. 

(i i) The sanction of the Central Government must be obtained. 
(iii) A copy of the special resolution and a printed copy of the articles 

as altered shall be filed with the Registrar within one month of the date 
of receipt of order of approval of the Central Government. (Sec. 31) 

ASSOCIATION NOT FOR PROFIT 

Licence to drop the word 'Limited'. The memorandum of every company 
shall state the name of the company. The word "Limited" will be added 
at the end of the name of a public company, and the words "Private Limi­
ted" will be added at the end of the name of a private company. However, 
under Section 25, the Central Government may, by licence, direct that 
the association be registered as a company with limited liability, without 
the addition to its name of words -'Limited" or "Private Limited." 

Conditions ror granting licence. The Central Goverl\ment shall grant 
a licence only when it is satisfied that (a) the association is about 10 be 
formed as a limited company 10 promote commerce, art, science, religion, 
charity, or any other useful object; and that (b) it intends to apply its 
profits, if any, or other income to promote its objects and to prohibit the 
payment of any dividend to its members. 

On registration, it shall enjoy all the privileges and be sUbject to all the 
obligat ions of limited companies. 

The principle of limited liability generally takes the form of a gua­
Ja ntee company in the case of such association. [Sec. 25(1),(2)] 

A licence may be granted by the Central Government on such condi­
tions and SUbject to such regulations as it thinks fit. These conditions and 
regulations arc binding on the company to which a licence is granted. 
These cond itions and regulations shall be included in the memorandum 
or the articles of association, if the Central Government so directs. [Sec. 
25(5) ] 

A body in respect of which a licence under this section is in force shall 
not alter its memorandum with respect to ;IS objects, except with the 
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approval o f the Central Governmenl signified in writing. ISec. 25 (8)(3) J 
l'artnership firms as members. Though a partnership firm is not a 

lega l person like a body co rpora Ie, slill it may be a member in a licensed 
company in its own name and il is on Ihe dissolulion of Ihe firm thaI ils 
membership shall cease. ISec. 25(4)1 

Revocation of licence. The licence may al any lime be revoked by Ihe 
Cenlral Government and, upon revocation, Ihe Registrar shal: enter Ihe 
word " Limited" or the words " Priva le Limiled" al Ihe end of Ihe name 
upon the regisler of the body 10 which Ihe licence was granted, and Ihe 
body shall cease 10 enjoy the exemptions granted by Ihis seclion. 

Before a licence is so revoked, the Cenlral Government shall give 
nOlice in wriling of ils intention 10 Ihe body and shall afford il an 
opportunily of being heard in Opposi lion 10 the revocation. [Sec. 25(7)J 

Upon revoca lion of a licence granled under this seclion 10 a body, Ihe 
name of which contains Ihe words, "Chamber of Commerce," that body 
shall, within a period o f three months from Ihe dale of revoca tion or such 
longer period as the Central Governmenl may think fit 10 allow, change 
ils name to a name which does nOI contain Ihese words. ISec. 25(9)1 

ONE-MAN COMPANIES 

In Ihese companies, one man holds praclically Ihe enlire share capilal of 
the company. He takes a few other members who are no more Ihan 
dummies or nominees of the former. This is done 10 ful fil the slalulOry 
requirement of at least seven members in the case of public company, and 
al leas l IwO members in Ihe case of a privale company. These olher 
members usually subscribe the memorandum for one share each. In this 
way Ihe person who ho lds the entire bulk of the share capital. excepl a 
few shares held by his nomi nees, enjoys full control over the company 
and is thereby enabled to do his business wilh limiled liab ility. 

Such a company is perfeclly va lid in the eyes of the law. It has its own 
enlity which is separate from the enlity of its members. 

In Salomon v. Solomon & Co. Lld., 2 Salomon was holding subslanlially 
Ihe entire share capital in his name, and 10 fulfil Ihe sla lulory 
requirement o f at least seven members, his wife, a daughter and four sons 
j oined him 10 form the company. These olher members took only one 
share of £I each. 

It was held Ihat the company is perfeclly in order. It enjoys a separate 
entity o f ils own. Salom on & Co. LId. and Saloman were treated separate 
even when Saloman was holding practically Ihe enl ire share cap ital of Ihe 

'( 1897) A C. 22. 
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company. It was pointed out that the Act requires at least seven. persons, 
each of whom should hold at least ODe share. Once this conditions is 
fulfilled, it does not matter whether the members are independent or 
dummies. 

The principle established in Sa/oman v. Sa/oman & Co. Ltd. has been 
followed in a number of cases. In fact it has become the basic prinCiple 
of the company form of organisation. 

FOREIGN COMPANIES 

Ordinarily, a foreign company is understood as a company incorporated 
outside India but for the purpose of Section 591 a . foreign company 
means a company which is incorporated outside India but has an establ­
ished place of business in India, 

Rules as to Foreign Companies 
(I) Registration of documents. A foreign company which establishes a 

place of business in India is req uired to deliver the following documents 
to the Registrar for registration within thirty days of the establishement 
of such place of business: 

(i) A certified copy of the constitution of the company. If it is not in 
English, a certified translation in English there of. 

(ii) The full address of the registered or principal office of the com­
pany in foreign country. 

(iii) A list of the directors and secretary of the company giving name 
in full, residental address, nationa lity of origin, his business occupation 
and any other directorship or directorShips held by him. 

(iv) The names and addresses of one or more persons resident in India 
who are authorised to accept service of notice and other documents on 
behalf of the company. 

(v) The full address of the office of the company in India which is 
deemed its principal place of business in India. (Sec. 592) 
.' (2) Alterations. Alterations in any of the documents of particulars 
mentioned above must be notified to the Registrar within the prescribed 
time. (Sec. 593) .... ,'" 

(3) Accounts. Every foreign company shall, in every calendar year, 
make out a balance sheet and profit and loss account , under the 
provisions of this Act as if it is an Indian company. It shall !lIs,? &Ie with 
the Registrar three copies of the balance sheet and profit and loss 
account and other documents required under the Ac\- , The Central 
Government may mOdify or cancel the .application of t~is rule for any 
foreign company. (Sec. 594) 
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(4) Name. Every foreign company shall (i) state the name of the 
country of its incorporation in every prospectus inviting subscriptions in 
India for its shares or debentures; (ii) ronspicuously exhibit on the 
outside of every office or place where it carries on business in India the 
name of the company and the country in which it is inrorporated, in 
English and in one of the local languages: (iii) cause the name of the 
company and the rountry in which it is incorporated to be stated in 
English on all business le tters, bill heads and letter paper and in all 
notices and other official publications of the company; and (iv) if liability 
of the members of the company is limited, cause notice of this fact to be 
stated in English and one of the local languages, on the outside of every 
office or place where it carries on business in Indian and on its letter 
paper, bill heads etc. (Sec. 595) 

(5) Service. Any process, notice or document required to be served on 
a foreign rompany shall be deemed to be sufficiently served, if addressed 
to any authorised person of the company and either left at his address or 
sent to the address by poSL (Sec. 596) 

(6) Delivery of documents. Any document which any foreign company 
is required to deliver to the Registrar shall be delivered to the Registrar 
having jurisdiction over New Delhi, in addition to delivery of such 
documents to the Registrar of the State in which the principal place of 
business of the company is situated. (Sec. 597) 

(7) Failure to company with the above provisions. If the company rails 
to comply with any of the provisions, (a) the company and every officer 
or agent of the company who is in default shall be punishable witb a fine 
which may extend to one thousand rupees, and in case of continuing 
default, with an additional fine which may extentd to one bundered 
rupees for every day during whice the default continues. (Sec. 598): (b) it 
shall not affect the validity of any contract, dealing or transaction entered 
into by the company or its liability to be sued in respect thereof. But the 
company shall nOl be entitled to bring any suit, claim any set-cff, make 
any counter·daim or institute any legal proceeding in respect of any such 
contract, dealing or transaction until it has complied witb the above 
provisions. (Sec. 599) 

(8) Application of other provisions of the Companies Act. The 
provisions relating to registration of charges (Sees. 124 to 145) will apply 
to a foreign company in respect of charges on propeny created in India 
The provisions of Section 118 relating to the rights of members and 
debenture holders to obtain and inspect a copy of the trust deed for 
securing any issue of debentures of the rompany shall apply to foreign 
companies. Similarly the prQvisions of Section 209 shall apply to a 
foreign company to the extent of requiring it to keep at its principal place 
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of business . in India the books of account with respects to ' moneys . , 
received and expended, sales and purchases made and asset and liabi ities 
in relation to its business in India. " . J 

On and from the commencement of the Companies (Amendment) 
Act, 1974, the following provisions of the Act shall be applicable to 
fo reign companies: 

(a) The provisions of Section 159 relating to t he annual re turn to be 
made by a company having a share capital, subject to such modifications 
of adaplalions as may be made therein by the rules made under this Act. 

(b) The provisions of Section 2!)9(A) relat ing to inspection of books 
0.( account by the Registrar or officer o f the government. 

(c) The provisio ns o t Section 233 (A) rela ting to the powers of the 
Centra l Govern ment to direct special audit o f the company's accounts. 

(d) The provisions of Section 233(B) rela ting to audit of cost accounts 
in certain cases. , 

(e) The provisions of section 234 to 246 (bo th inclusive) rela ting to thp 
powers of the Registrar to call fo r information or explanations a 
inves tigation of the affi ars o f company by the appointment of inspectOi 
(Sec. 600) 

Under Section 591(2) , the Central Government may noti fy that the 
provisions of the Act as may be speCified by it shall apply to a foreign 
company in which Indian citizens and bodies corporate incorporated in 
India hold no t less than fi fty per cent o f the paid-up share capital of the 
compa ny. 

It may be no ted here tha t Ihe above provisions apply to a foreign 
company on ly in respect o f its Indian business. 

(9) Fees for registration of documents. There shall be paid to the 
Registrar for registering any document, such fees as may be prescribed. 
(Sec. 601) -

(10) Pros pectus. A prospectus inviting subscrip tions for shares o r 
debentures iss ued by a foreign company must be dated and it shall sta te 
the fo llowing pa rticulars: 

(i) name of the company; 
(i i) name'of the co unl ry in which il is incorporated and the dat~ uf 

incorporation; , 
(iii ) the instrument constituting or defining the constitution of the 

co mpany; 
(iv) the enactme nts under which the incorporation was affected; 
(v) the address in India where the said instrument, enactments o r 

copies thereof c;m be inspected; 
(vi) whether the company has established a place of business in India. 

and if so, the address of its principal office in India; and 
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(vii) matters specified in Part I of Schedule II and reports specified in 
Part Ir of that Schedule, sUbject always to the provisions contai ned in 
Part III of the Schedule. (Sec. 603) 

The prospectus shall also state whether the liability of members is 
limited. [Sec. 595 (d)] 

Where the prospectus includes a statement purporting to be made by 
an expert, the prospectus shall con tain a statement that the expert has 
given and has not withdrawn his consent to the statement.ISec. 604 ( 1)1 

Section 605 provides that no prospectus shall be issued unless a copy 
of the prospectus certified by the chairman and two other directors of the 
company as having been approved by reso lution o f the managing body 
has been delivered for registration to the Registrar and the prospectus 
states on the face of it that a copy has been so delivered. 

The liability for misstatement in. the prospectus is the same as that for 
a prospectus issued by an Indian company. (Sec. 607) 

(11) Winding up. Where a body corporate incorporated outside India -
that has been carrying on b"siness in India ceases to do so, it may be 
wound up as an unregistered company. It may be wound up even if it has 
been dissolved or ceased to exist according to its own law of incorpo­
ration. (Sec. 584\ 

GOVERNMENT COMI'ANIES 

There was a time when the State was concerned only with prob lems 
relating to the maintenance of law and order. But now the relationship 
between the State and economy has undergone a considerable change. 
There has heen a growing participation of the State in the industrial 
development of the country. Considering this tendency, the Companies 
Act also includes provisions for government companies. The basic 
feature of these provisions is to enable the Government to undertake 
business ventures and to combine th e operating nexibility of priva tely 
organised companies with the advantages of State regUlation and control 
in the public interest. 

Definition. A government company is one in which no t less than fifty­
one per cent of the paid-Up share capital is held by the Central Govern­
ment, or by any State Government, or Governments, or partly by the 
Central Government and party by one or more State Governments. The 
subsidiary of such a company is also a government company. (Sec. 6 17) 

It is worth noting that a government company is not an agent of the 
Government unless it performs, in substance, governmental functions.' 

'Heavy Engineering Mazdoor Unio.' ,'. Stale of Bihar (t %9) Comp. Cases 905 
S.c. 
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On the same grounds it was held in Ranjit KllnIar v. Un ion of India' that 
employees o f a governm ent company arc not holders of civil posts under 
the State. In malice of industrial adjudica tion, the princip les applicab le 
to private companies will govern government compa nies.s 

Special Provisions Relating to Government Companies 
Appointment of auditol·s. T he auditor of a government company shall 

be appointed oneappoin(ed by the Central Governm ent on the advice of 
the Compt roller and Auditor General o f India. [Sec. 619 (2) J 

Conduct of audit. The Comptroller and Auditor General of I ndia shall 
have the power (Q direct th e manner in which the co mpany's accounts 
shall be audi ted by the auditor and to give such an audito r instructions 
in regard to any matter relating to the performance of his fun ctions as 
such. He also has the power to conduct a supplementary or tes t audit of 
the company's accou nts by such person or perso ns as he may authorise in 
this behalf. [Sec. 619 (3) J 

Audit report to be submitted to the Co mptroll er and Auditor Genera l 
of India. The audito r shall submit a copy o f his aud it report to the 
Comptroller and Auditor Genera l of India who shall have the righ t to 
comment upon or supplement the audit report in such manner as he may 
think fit. [Sec. 619(4)J 

Audit report 10 be placed before the annual genenl l meeting. Any such 
comments upo n, or supplement to, the audit report shall be placed 
before the annual general meeting o f the company at the sa me time and 
in the same manner as the audit report. [Sec. 619(5) [ 

Annual reports to be placed before Parliament. Where the Central 
Government is a member of a governmen t company, the Cent ral 
Government shall prepare the annual report on the wo rking and affai rs 
o f the company within three months of it an .wal general meeting before 
which the audit report is placed. The annual report is to be laid before 
both Houses of Parliament together with a copy of the audit report and 
the comments or supplementary report of the COmptroller and A udi tor 
Genera l of India. [Sec. 61 9(A)(1)J 

Where in addit ion to the Central Government, a State Government is 
also a member of a government company, that State Governmen t shall 
cause a copy of the annual report to be laid before the Sta te Legislature 
together with a copy o f the aud it report and the comments or supple­
mentary report uf the Comptroller and Auditor General o f India. ISec. 
619(A)(2) J 

'A.I.R. ( 1%9) Cal. 95. 
5J1industnn Antibiotics v. Tile Workmen, Al.R. 1%7, S.c. 948. 
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Where the Central Government is not a member of a government 
company, every Siate Government which is a member of that company or 
where only one State Government is a member of the company, the State 
Governmen t shall cause an annual report on the working and affairs of 
the company to be prepared within three months of its annual general 
meeting befo re which the audit report is placed. The annual report is to 
be la id before the State LegiSlature together with a copy of the audit 
report and comments o r suplementary report of the Comptroller and 
Auditor General of India. [Sec.· 619(A)(3)] 

The Amendment Act o f 1988 makes it obligatory for laying of an 
annual report on a government company before both the Houses of 
Parliament o r the State LegiSlature even in the case of government 
company in liquidatio n. [Sec. 619(A)(4)] 

Provisions of Section 619 to apply to certain compa!lies. Section 
619(B) empowers the Central Government to appoint auditors on the 
advice of the Comptroller and Auditor General of India for the purpose 
o f the audit o f accounts of companies in which not less than fifty·one per 
cent of the paid -up share capital is held by Government, governme)lt 
co mpanies and public finandal corporations. The Comptroller' and 
Auditor General o f India shall have powers to direct the manner in which 
the com pany's accounts sha ll be audited. 

Power of the Central Government to modify Act in relation to 
government companies. The Central Government may direct that the 
provisions of the Act speci fi ed in ihe notification (other than Sections 
619 and 619 A) shall not apply to any government company. In 'a similar 
way it may direct that specified provisions of that Act will apply with 
modi ficatio ns as mentioned in the notification. [Sec. 620(1)] 

A copy o f every such notificat ion proposed to be issued shall be laid 
befo re each House of Parliament, while it is in session, for a total period 
of thirty days which may be comprised in one session or in two or more 
success ive sessions. If the Parliament disapproves of the issue of the 
no tifica tio n, it shall no t be issued. The Parliament may approve it with 
mod ifica tio ns. In such a case the modified no tification may be issued. 
ISec. 620(2)] 

A government co mpany shall campi;' with all the provisions of the Act 
unless it is specifica lly exempted, as mentioned above. Like other com­
panies, it can aiso be wound up under the provisions of the Companies 
Act. 

HOLDING AND SUBSIDlARY COMPANIES 

When a company has control over another co mpany, it is known as a 
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holding company. The company which is so controlled is known as a 
subsidiary company. 

Section 4(4) provides that a company shall be deemed 10 be the 
holding company of another, if, but only if, that other is its subsidiary. 

Conditions of holding and subsidiary relationship. A company shall 
be deemed to he a subsidiary company of another only if any or more of 
the following conditions arc sa tisfied: 

(I) Where Ihe composition of ils board of direclOrs is cOIllTolled by Ihe 
olher company [Sec. 4(1 )(a) ). The composition of a company's board of 
directors shall be deemed to be controlled by another company if other 
company, by exercise of some power exercisable by it at its discretion 
without the consent or concurrence of any other person, can appoint or 
remove the ho lders of all or a majority o f directorships. [Sec. 4(1 )(a) ) 

A company shall be dGCmed 10 have power to appoint 10 a direclOrship 
in each of the following three cases: (a) if a person ca nnot be appointed 
to a direclOrship without the exercise in his favour by that other company 
of such a power as aforesaid; (b) if a person's appointment to a director­
ship fo llows necessarily from his appointment as a direclOr or manager or 
10 an other office of employment in that other company; (c) if the 
directorship is held by an individual nominated by that other company or 
subsidiary threof. [Sec. 4(2) ) 

(2) Wh ere Ihe olher company holds more Ihall half in nominal "alue of 
ils equilY share capital; or where the other company, holds more than half 
of the IOtal voting power of such company, if such company has 
preference shareholders who had, before the commencement of the Act 
o f 1956 and therefore, still have, the same voting rights in all respects as 
the holders of equity shares. [Sec. 4(1) (b)) 

In determining whether one company is a subsidiary of another, shares 
held or power exercisable in the following cases shall not be taken into 
account; (al any shares held or power exercisable by that OIher company 
in a fiduciary capacity; (b) where the shares are held or power is 
exercisable by any person by vinue of the provisions of any debentures or 
o f a trust deed for securing any issue of such debentures; and (c) where 
shares are held or power is exercisable by a lending company by way of 
security only for the purpose of a transaction en tered into in the o rdinary 
course of that business. [Sec. 4(3)) 

(3) f-l'here one company is a subsidia f)! of any company th ar is another's 
subsidiary, e.g. company B is a subsidiary of company A, and company C 
is a subsidiary of company B. A ccordi ngly, company C becomes a 
subsidiary of company A. If company 0 is a subsidiary of ccmpany C, 
company 0 will become a subsidiary of company B and consequently also 
of company A. [Sec. 4(1)(c) [ 



54 Company Law 

Case of a foregin Company. In the case of a body corporate which is 
incorporated in a country outside India, a subsidiary or holding company 
of the body corporate under the law of such a country shall be deemed 
to be a subsidiary or holding company of the body corporate within the 
meaning and for the purposes of this Act also, whether the requirements 
of this section are fulfilled or not. [Sec. 4(6)) 

Case of a private company. It may further be noted that a private 
company which becomes a subsidiary of a public company shall lose some 
of the privileges and exemptions ,conferred on an independent private 
company. 

A private company, being a subsidiary of a body corporate incorpo­
rated outside India, which if incorporated in India, would be a public 
company within the mea ning of this Act, shall be deemed for the 
purposes of this Act to be a subsidiary of a public company unless the 
entire share capita l in that private company is held by that body 
co rporate whether alone or together with one or more other boJies 
corporate incorporated outside India. [Sec. 4(7)] 

Membership of holding company. Section 42 provides that a company 
ca nnot be a member of its holding company and any allotment or transfer 
of shares in a company to its subsidiary or nominee for its subsidiary will 
be void. This section shall not apply where the subsidiary is concerned as 
the legal representative of a deceased member of the holding company or 
where the subsidiary is trustee for some other shareholder and the 
holding company or its subsidiary -is not beneficially interested except as 
lender of money in the ordinary course of a business. Where at the 
commencement of the Act a subsidiary was a member of the holding 
company, it may continue its membership but without any voting rights 
except in the two cases mentioned above. 

Section 77 provides that no public company or no subsidiary private 
company shall in any way provide money to any person to enable him to 
buy any share in the company or in its holding company. 

o Balance sheet of holding company. Under section 212(1), there shall 
be attached to the balance sheet of a holding company the following 
documents in respect of each subsidiary; (a) a copy of the balance sheet 
of the subsidiary; (b) a copy of the profit and loss ac.count; (c) a copy of 
the report of its board of directors; (d) a copy of the report of its auditors; 
and (e) a copy of the hold ing company's interest in the subsidiary at the 
e nd of the financial year; (I) if for any reason, the board of directors of 
the holding company is unable to obtain information on any of the above 
matters, a report in writing to that effect must be attached to the balance 
sheet of the holding company; (g) where the financial· year of the 
subsidiary company does not coincide with the financial year of the 
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hold ing company, a statement indica ting th e change in the hold ing 
company's interest in the subs idiary be tween the gap of the two 
companies' financial years must be attached. 

Rights of holding company's representatives and members. A ho lding 
company may, by resolution, authorise its representatives to inspect the 
account books of i ts subsidiary companies and the books of account o f 
any such subsidiary shal1 be open to inspection by those representatives 
at any ti me du ring business hours. [Sec. 214(1)} 

A lthough the co rpo rate veil may be lifted fo r determining wh ether the 
rela tionsh ip o f a holding and subsidiary company does exist be tween twO 
companies yet each co mpany has its own separate lega l cn lry.6 

ILLEGAL ASSOCIATIO N 

A n assoc iation is a group o f persons associa ted together for some 
common object. The maximum number o f members who ca n carryon 
business fo r ga in wit hout registration as an association is len in the case 
of banking business, and twenty in the case o f any o ther type o f business. 
Sect ion 11 provides that no company, association o r partn erShip 
consisti ng o f more than twenty persons ( ten in the case o f banking 
business) shal1 be formed for the purpose o f ca rryi ng on any business 
v·li th a view to ga in , unless it is registered as a compa ny under the 
Compa nies Act or is formed in pursuance o f some o ther Indian law. I f it 
is not so registered, it is deemed to be an i llegal associat ion, although 
none of the objects for which it may have been formed is i l1cga l. 

Conditions or an ill egal association. A n associa tion will be deemed an 
i l1egal associat ion in the fo l1owing conditions: 

( 1) the association must consist of more than ten persons in the case 
o f banking business, and twenty in the case of any m her busi ness; 

(2) the association must have been formed for the purpose o f ca rrying 
on bus iness; 

(3) the Object of the association must be the acqu isi t ion of the gain for 
i tself or fo r its members; and 

(4) the associa tion must not have been registered as a company under 
the Companies Act or must not have been fo rmed In purs uance o f some 
other Indian law. 

Single .loint Ilindu Family exempted. Section 11 shall no t apply to 
Joint Hindu Family carrying on a business as such. Such a family ca n 
carryon ramily business wi th more than twenty members without gett ing 

"7imler Morrison & Co. Ltd .. t'. Hungerford Investment Tn./Sf LuI., AI.R. 1%9, 
ell. 238. 

, 
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itself registered as a company under the Companies Act or any other 
Indian law. 

Rules ror counting number of members. Section 11 does not apply to 
a Joint Hindu Family carrying on a business. But where a business is 
conducted by two or more jOint families, Section 11 applies and in 
computing the number of persons ror this section, minor members of 
such families shall be excluded any only adults of both joint families shall 
be counted. [Sec. 11 (3)J 

But if the "karta" of a family enters into partnership in his repre­
scntative capacity on behalf of his Jamily, he shall bc trcated as an 
individual.' -

A sub-partner in a firm does not affect the number of partners in a 
firm for the purpose of Section 11. ' 

A partnership has no separate legal entity of its own and if it is a 
member of an association, it will not be counted as one person. Rather 
each partner will be counted as separate memb~r of the association.' 

Conducting business for gain. For the application of Section II, there 
must be a business for the acquisition of gain. Where an association is 
formed and members contribute sums to be applied for the medical relief 
of members and the balance is distributed at the end of every year 
amongst the members, it is held not to be a business." It was held in 
Smith v. Anderson,lI that association formed for mutual indemnity and 
trusts for hazardous securities formed for the purpose of investment and 
saving of loss do not constitute a business and as such need not be 
registered. 

Similarly, where more than twenty members carrying on a similar 
business entered into a "pooling agreement to 'eliminate competition and 
the members gained out of this pooling agreement," it was not consi­
dered to be an association formed for the purpose of carrying on business 
under Section 11. It was considered a trade association formed with the 
Object of protecting its members from ur.necessary competition." 

It may further be noted that an association conducting a business 
whose Object is not acquistion of gain, need nOl be registered under the 
Act. "Gain" refers to acquiring or obtaining something. It is not limited 
to pecuniary gain or commercial profit. 13 Accordingly an association 

'Mewa Ram v. Ram GopaI, AI.R. (1926) 48 A1ld. 735. 
' CI'andu Lal ". Keshal' Lal 38 Bomb. L.R. 486. 
'Senaji v. P(lJ1naji 32 Bomb. L.R. 1607. (P.C.). 
" Re One and All Sickness ETC .. AssociaTion (1909) 25 T.L.R. 674. 
" (1880) 15 Ch. D. 247. 
" New Moiussil Co. Ltd. v. RusTomji 38 Bomb. L.R. 408. 
IJTan Waing v. 8 0 Hein 10 Rang. 490. 
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formed for th e pu rpose of promoting an, science and religion or for 
charitable purposes need not be registered. 

The profits made by an illega l association are liable LO assessment to 
incomc·tax.I.l 

Consequences of Illega l Associat ion 
A n illegal associat ion has se rious consequences and limitations: 
(i ) It is not recogn ised by law and hence it has no legal existence. It was 

pointed ou l that the consequence of illega lity of a partnership is that its 
members have no remedy against each other for contribution or appor­
t ionment in respect o f pannership dealings and transactions." 

( ii ) In ca nnot enter inLO a contracl. " 
( i ii) It ca nnot sue any member or any ou tsider if the illega lity becomes 

apparenl. " 
( iv) It ca nnot be sued by a member or an outstder for i t does no t have 

contractu al ca pacityl. 
(v) It ca nnot en force a contract l 9 

(vi) It ca nnot be disso lved through the cou rl. '" 
(vii ) It ca nnot be wound up under the Act zt the instance of a creditor. 

member or the associa tion itselU I 
Members, however, ca n ask fo r a refund of money paid by them 

prov ided the money has not al ready been used for conducting the busi­
ness o f the illega l assoc iation. The coun may, under general ju risdiction. 
administer trus ts, witho ut reference to this Act, wind up an unregistered 
society and make the manager account for and distri bute assets'2 

It may be noted here that the i llega lity o f unregistered association 
cannot be remedied by a subseq uent reduction of members to below 
twcnty.L' Similarly a contract made by an illega l associat ion before 
registration ca nnot be made va lid and be sued upon even if the company 
is subsequent ly registered." 

"Sri Gop"'ji CO. I '. C l.T., A.l.ll.. 193 1 Lahore 376. 
I~Kwnflraswami Chelfinr \', Chinnmhambi Chelliar (1950) 2 M.L.l . 453. 
It'Jennings \', lIammond 9 O.llD. 225. 
"Ne Shalw I'. L.M. Slwlw ( 1938) 2 OJ!. 368. 
" Maneckji I'. CN Cama 3 Bomb. H.C ll.. 159 (O.C). 
"Sh"", I'. Benson (1883) 11 Q.B.D. 563. 
~(jMewa Ram l '. Ramgopal , A I.R. 192648 Alld. 735. 
"Re IIJrncombe Permanent Mllnlal Benefit Bldg. Society Ltd. ( 1901 ) 1 Ch. 102. 
"Greenberg v. Cooperstein (1929) 1 Ch.657. 
2...'Mndan Lal I'. Jank; Prasad 49 Alld. 319. 
2
4The G ujarnt Trading Co. Ltd. \'. Tricwnji 3 Bomb. H .C.R. (O.c.) 45. 
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(viii) Further, every member of the illegal associa tio n shall be 
personally liab le fo r a ll liab ilit ies incurred in business. [Sec. 11(4)] 

(ix) Mo reover every membe r o f such a n association shall be punish­
able with fine which may extend to one thousand r upees. (Sec. 11(5) 

Q UESTIO NS 

I. What are the differe nt types of companies which may be incorporated under 
Ihe Companies Act? Explain their features. 

2. What is a privatI;: company? W ha.t .a rc the privileges and exemptions enjoyed 
by it under the Companies Act? · - - [Delhi lJ. Com. (Hans.), 1987] 

3. "The law nOI only recognises a private company but also bestows its 
benedictions on the same." Comment. [Delhi lJ.Com. (Hans.), 1980) 

4. Differentiate belwecn a private and a public company. When does a private 
company become a public company? [Delh i, lJ.Com. (Hans.), 1976) 

5. What arc main characteristics of a private limited company? Under what 
circumstances docs a private limited company become a public company by vi rtue 
of provisions of Sec. 43 A of the Companies Act? [CA. (Final), May 1976) 

6. (a) Describe the main privileges of a private limited company. 
(b) H ow can a privat"c company be convened into a public limited company. 

[Delhi, B.Com, 1989) 
7. (a) Deline a private company. How docs it differ from a public company? 
(b) Describe the restrictions on a priva te company. 

[Poona lJ.Com. (Part 1), 1970) 
8. What are Government Companies? What are the special provisions of the 

Companies Act pertaining [0 this class of companies? 
[Delhi, lJ. COlrL (Hans.), 1970; Company Secrelary (Final), OCI. 1970) 

9. What is a Government Company? What are its special features? H ow far, if 
at ali, it is governed by the Companies Act, 1956? (I.C.WA. l illy 1967) 

10. Can a public company be converted into a private company and if so, how?" 
11. Define a fore ign company. What are the provisions of the Companies Act 

relating to fore ign com panes? 
12. (1) State the nature o f the documents to be filed with the Retgistrar of 

Companies by foreign companies carrying on business in India. 
(b) Under what circumstances will a foreign company carrying on business in 

India be treated as if it were incorporated in India? [CA. (Final), May 1976) 
13. Brieny explain the meaning of: (i) Holding Company, (ii) Subsidiary 

Company and distinguish between them. . [CA. (Final), May 1976) 
14. What do you understand by a holding company and a subsidiary company? 

Under what circumstances a company shall be deemed to be the subsidiary of 
another company? Also, sta te the rights of the members of a holding company in 
respect of its subsidiary company. 

15. Write a short note on holding eompimy. [Delhi, lJ. COI7l (Hons), 1986) 
16. What is the position and status of a company consisting of more than 20 

members but not registered under the Companies Act? What arc the disabilities 
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that the said company and lnose who deal with it suffer from? 
17. What is an illegal association? What arc its consequences? 

18. Write short notes on the follc),Ning. 
(a) One·man Companies 
(b) Associat ion not for Profits. 

(Delhi B. Com. (lions), 1986) 

19. " A limited company can tx: formed withou t the word 'limited' as the last 
word of its name." [Delhi IJ.Com.(lIons), 19NJ 

PRACTICAL PRO ll LEMS 

1. Fony·nine per cen t o f the r aid-up capital of A, a private company is held by 
S, a non-banking pu blic company incorporated in India. Docs A become a public 
company? Give reasons for you r answer. [Delhi Heoln (Hans), 1969J 

2. Thirty-five per cent o f the paid-up share capital of A, a privalc company, is 
held by C, a non-banking public company incorporated in India. Does A become 
a public company? Give reasons for your answer. (I. e. WA . Dec. 1974) 

3. f orty per cent of the paid.u p share capita l of Compa ny A is held by thc 
Central Government and cleven per cent by public institutions like the Life 
Insurance Corporation of India and the Unit Trust of India. Is A a r>"vernmenl 
company? [Delhi, B. Com. (Hom.), 1970J 

4. An association of 12 persons starts a banking business wit hou t being 
registered. Four members retire and thcreaftcr a suit is instituted by one of 
cont inuing mcmbers for the partition of the assets of the business. Is the SUIi 

competent. (De/hi, M. Com. 1962) 
5. A Company X, ItS Managing Director and another Director hold rcsrcctivcly 

one-third of the number o f sha res in another Comp.:1ny Y C1nd thus to;;c thcr they 
hold all shares of the Company Y Is Ya subsidiary of Company X? 

[Company Secrelnry (Fina/), April 1976J 
6. A Joint H indu Family consisting of a father and five major sons, and anothcr 

family, consisting of a father, five major sons and one minor son, carried on banking 
business, as owners thereof. Discuss if the organisation requi res registration undcr 
the Compan ies Act. (CA., May 196-1) 

7. Two Join t H indu families carry on a business as joint-owners. The first family 
consists of 3 brothers and their respective sons, being 12 in number. -me second 
family consists of the father, 4 major sons and 2 minor sons. Is the a5Socia tion 
illegal? (I.CW A., Dec. 1977) 

8. Tne Karla of a jOint Hindu family A consist ing of 12 adul t members and the 
Karta of another joint I l indu family B consisting of 13 adul t mcmbers en ter into 
partnersh:p ir. their representative capaci tics on behalf of their families without 
gell ing registered under the Companies Act. Is the association illegal? 

9. In a privatc limited company, il is discovered that there arc, in fact 54 
members. On an enquiry, it is ascertained thai 6 of such members have been 
employees of the company in the recent p.:1st , and tha t they acquired thei r shares 
while they were sti ll employees of the company. Is it necessary 10 convert the 
company into a public limited company? (I.e. W.A ., June 1976) 


