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MEMBER.S 

MEMBERS AND SHAREHOLDERS 

THE term "shareholder" reiers to a person who ho lds share in a 
company, while th e term " member" reiers to a person whose name 
appears on the register o i members. Section 41 oi th e Companies Act, 
1956, defines a member as a person who has signed the memorandum o f 
association, and every other person who agrees in writing to become a 
member and whose name in entered in the register o f members. Person 
o ther than subscribers to memorandum should agree in writ ing to 
become members o f a company. ' 

Ord inarily, the terms member and shareholder arc synonymous but, 
precisely, this is so on ly in the case of a com pany limited by sharcs, a 
company limited hy gu rantce and having a share capital and an unlimited 
company whose ca pit al is held in definite shares. However, th ere are a 
rew exceptional cases whe re a person may become a member o f a 
company withou t he ing its shareholders and vice \ 'CfS(1. 

Members without being shareholders. The circumsta nces where a 
person may become a member o f the company witho ut being it 
shareholder are stated below: 

I. In the case of com panies limited by guaran tee or unlimited com· 
panics. a member may no t be shareholder because such <.:o mpanics may 
no t have share capita l. 

2. A deceased memoer cont inues to be memher so long JS his name is 
one the regis ter of memoers, but he ca nno t be termed a shareholder of 
the company. 

3. A transferor of shares also continues to he memher unt il the 
transfer is registered by the company and the name o f th e transfero r is 
replaced by the name o r trans re r~,:: . though he is no more a shareholder 
o f the company. 

lfl./I . Manabendm Shm\' \'. Official Liqllidator. Imlifll/ Uectirc Tools 
Corporation Ltd. find Others ( 1977) 77 Compo CIS. ~56. 
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4. Subscribers to the memorandum of a company shall be treated as 
having become members by the very fact of subscription. On the 
regist ration of the company, they shall be entered as its members in its 
register of members even before any shares arc allotted to them. 

Shareholders without being members. The circumstances where a 
person may become a shareholder of a company without being i ts 
member are sLated below: 

I. A person who holds a share warrant is a shareholder but not a 
member because his name docs not appcar on the register of members 
after issue of such a share warrant. 

2. Similarl y, a transferee or legal representative of a deceased or 
inso lvent members is not a member until he applies [or registration as 
one and his name is entered in the regisler of the memebers although he 
is shareholder even without being placed on the regis ler of members. 

MODES OF ACQUIRlNG MEMIJERSI!IP 

A person rna)' become a member of a company in the following ways: 
( I ) IJy subscribing to the memorandum. Subscribers to Ihe memoran­

dum of a company shall be deemed to have agreed to become i ts 
members and on i ts registration shall be entered as. its members in iLS 
register of members. [Sec. 41 ( I )J 

"The subscriber o f the memorandum is to be treated as having become 
a member by the very fact or subscript ion. Neither applica tion from, nor 
allotment of shares is necessary. Even an absence of en try in the register 
of members ca nno t deprive him of his staLU S. He acquires, as soon as the 
company is registered, the fu ll stalus of a member with all its righls and 
I iabi l i tics. "2 

The subscriber 10 the memorandum must takc the agreed number of 
shares directly from the company. He muSI p~y for his shares in cash even 
if he had entered i nto an agreeement wit~ the promoters of the company 
under which he wa.s to receive shares for his legal services rendered in 
connection with promotion or the company:l His obligation to take 
shares is not salisfied by transfer 10 him or by an allo lmenl of shares 
creel it cd as rully paid up to which a third person is entitled. 1 However, if 
Ihe com pany had allolled ils en lire sha re Glpilal to 01 hers, the subscriber 
is under no l iability to take shares.' 

~Offirial Liql/ idawr \'. Sitieman 13hai, ALIt (1955) M .B. 166 . 
. 1Kandllri Chell), \'. Adoll; /:..'Iertric SlIpply Co. Ltd. AI.R. 194-1 Mat.!. 322. 
'Migolfis Cnse ( 1867) l.R. 4 Eq. 238. 
sMncld",'s Cnse (1 875) I Ch. D. 247. 
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A subscriber cannut rescind the contract for purchase of shares even 
on grounds of fraud or misrepresentation on the part of promoters' 
Similarly, he cannot plead that he subscribed to the memorandum sUbject 
to certain reservation.7 

(2) By agreeing to purchase qualification shares. Directors who have 
signed and delivered to the Registrar an undertaking 10 take up their 
qualification shares are in the sa me position as subscribers to the 
memorandum and arc also deemed to have become members on the 
registrat ion of the company. {Sec. 266 (2) ] 

(3) By application and allotment. Apart from subscribers to the 
memorandum, every other person wishing to become a member must 
fulfil two condi tions: (a) There must be a wri llen agreement to take 
shares, e.g. an application for shares and aliotment and communication 
thereo f; and (b) in addition to such an agreement the name of the person 
must appea r on the register of members. But where a person applies for 
shares but withdraws his application before acceptance a nd the company, 
nevertheless, allots and puts his name on the register, he may rescind the 
allotment' 

(4) By transfer. A person may become a member by buying shares 
fro m an existing member and by having the transfer registered and 
gelling his name placed on the register of members., It may be noted here 
that sha re are freely transferable under sec. 82 of the Act, but the mode 
of transfer is left to be decided by the articles of the company. 

(5) By transmission of shares. Transmission is tile passing of title or 
property in shares by operation of the law on the happening of such 
events as the death, bankruptcy or lunacy of a shareholder. A person may 
become a member if he succeeds to the estate of a deceased member. The 
officia l receiver is likewise entitled to be a member in place of a 
shareholder who has been declared insolvent. In all these cases, however 
the person does not become a member unless his name has been place on 
the com pany's register of members. Moreover, no instrument of transfer 
of shares need be delivered to the company for the simple re::son that 
transfer and transmission o f shares arc quite distinct from each other. 
The former is based upon the act of parties whereas the laller is the rerull 
of the operation of law. 

(6) By estoppel. A person is deemed to be a member if he aliows his 
name, apart (rom any agreement to become a member, to be on the 
register of members or otherwise holds himself out o r allows himself to 

'Re Metal ConstilUenJs Co., Lord Lurgan's Case (1902) 1 Ch. 707. 
'Sonardiah Coal Co. l '. Pannanand (1928) 26 ALJ. 347. 
' /iebb's Case (1867) L.R. 4 Eq. 9, Tnunan's Case ( 1894) 3 Ch. 272. 
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be held out as a member. In such cases he is estopped from denying that 
he is a member and he will be liable as a contributory. 

Where the name of a person is improperly entered in the register of 
member, he may escape the liabi lity by prompt action to have it removed 
from the register either by an application under Sec. III of the Act or by 
instituting a suit for the purpose, failing which he will forfeit his right in 
tha t behalf. 

WHO CAN BE MEMIlERS'! 

The Act docs not lay down any qualifica tion for persons who ca n become 
members of a company. But since membership involves an agreement 
between the member and the company, it becomes obvious that 
membership is open to such persons who are competen t to enter into a 
con tract according to the provisions of the Indian Contrct Act, 1872. This 
is aga in subject to the provisions of the articles of the company which 
may provide for the exclusion of certa in persons. The membership righ ts 
of some special categories o f persons are disw ssed below: 

( I) Minor. A minor is incompetent to enter into any contract and 
th erefore, he cannot be member of a company. Accordingly, where an 
app li cat ion is made by the father as guardian of his minor daughter and 
the company issues shares to, and registers them in the name of his minor 
daughter describ ing her as minor, the transaction is void on the face of 
i ts and the father cannot be deemed to have contracted for shares and 
ca nnot be placed on the list of contributories in the even t of the company 
bei ng wound up' 

In case the directo rs of a company have entered the name of a minor 
in the com pany's regis ter of members in ignorance of his minority, they 
can remove his name when the fact of minority comes to their knowledge. 
The minor also has the right to repudiate the allotment at any time 
during his minority. But in both cases the company must repay to the 
minor all money received on account of shares allotted. The question of 
whether or not the minor should return the benefits received from the 
company wou ld be for th e cou rt to decide cons idering the circumstances 
of each individual case. 

On attaining majority, he can still repud iate his liability on the shares 
within a reasonable time. But i f after attaining majority, he receives 
dividends and raises no objection to his name being included in the 
register, he ca nnot deny that he is a member on the ground of estoppeL'O 

9Pafaniappa v. Official Liquidator (1942) A.I.R. Mad. 470. 
,oFazalbhoy faffer v. The Credit Bank of India (1914) l.L.R. 39 Bom. 331. 
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But in a recent case it has been held that the registration of a transfer 
shares in the name of the minor, acting through his or her guardian, 
especially when the shares are fully paid, cannot be refused on the ground 
that the transferee is a minor. " 

(2) Partnership firms. A firm ca n' t be regis tered as a member as it is 
not a legal person and the partners may not remain constant. A firm, 
however, may purchase shares in a company in the individual names of its 
partners as joint shareholders. 

H owever, a firm may become a mcmbr of an assodaLion or a co mpany 
lice nsed under Section 25 o f the Companies Act, 1956 and its member­
ship wi ll cease on the disso lution of the firm. ISe. 25(4)J 

(3) Foreigners. A foreigner can also be a shareholder but his vot ing 
ri ghts are suspended when he becomes an alien enemy I' It is also impor­
tant to note here that Sec tion 19(i) (b) and (d) of the Foreign EXChange 
Regulation A ct, 1973, requires the general or special perm ission of the 
Reserve Bank of India for the issue or transfer of shares to foreigners and 
non-res idents. 

(4) Insolvents. An insolvent remains a member unt il his name appears 
on the register of members. H e is also entitled to vote even though his 
shares vest in the Official Assignee\) and to make use of the rights of a 
minority shareholder. I

' 

(5) Compan ies. A company, if permitted by its articles, can become a 
member of another company. Section 187 provides for the attendance by 
a company of meetings by a duly appointed representative. The board of 
directors of the company holding shares may authorise such person as it 
thinks fi t to act as its representative at any meeting of the company or at 
any meeting of any class of members of the company. The person 
authorised shall be entitled to exercise all the rights and powers including 
the r ight to vote by proxy. 

Restrictions on inter-company investments. In this connection it is 
important to no te certain res tr ict ions placed by Section 372 on the power 
of the company to invest in shares or debentures of other companies. 
Acco rding to this section, the board of directors a company shall be 
entit led to invest in shares o f any other company upto 25 per cent of the 
subscribed equity share ca pita l, or the aggregate of the paid-up eq uity and 
preference sha re capi tal of the investee company, whichever is less. Bu t 
the aggrega te of the investments by the board of directo rs in all o ther 

llR.Ba/raman v. Buckingham and Cammie Co. Ltd. ( 1969) 1 Compo L.J. 8 1. 
I'~Re Anglo International Bank Ltd. ( 1943) Ch. 233. 
i3Morgan v. Gray ( 1953) eh. 83. 
HBirc/i v. Sullivan ( 1957) 1 W.LR. 1247. 
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companies sha ll not exceed 30 per ccnt of the aggrea te of the subscribed 
capital and frce reserves o f the investing company, where all the investee 
companies are not under the same group as the investing company where 
all the investce companies are under the same group as the investing 
company, the aggrega te o f the investments shall not exceed 20 per cent 
o f the aggregate of subscribed capital and free reserves of the investing 
company. " 

An inves tment in excess of the percentage speCified above can be made 
only if it is sanctioned by a resolution of the investing company in the 
general meeting and with the approval of the Central Government. 

Company not 10 buy its own shares. Section 77 provides that a company 
cannot acqu ire its own shares as it amounts to reduction of capital 
without the consent o f the cou rt which is illegal. It further prohibits a 
company from giving any financial assistance directly or indirectly for the 
purchase o f its own shares. However, financial assistance for the purchase 
of company's shares may be granted in the cases specified in the section. 

Subsidiary company nOt /0 be member of its holding company. At the 
same time a company ca nnot be a member of its holding company and 
any allo tment or transfer of shares in a company to its subsidiary or 
nominee for its subsidiary will be void. This does not apply where the 
subsidiary is concerned as the lega l representat ive o f a deceased member 
of the holding company or where the subsidiary is trustee for some other 
shareholders and the holding company or its subsidiary is not beneficially 
interested except as lender of money in the ordinary course of a business. 
A subsidiary company may continue is membership of holding company 
if it was acquired before the commencement of this Act, but without any 
voting right except in the two cases mentioned above. (Sec. 42) 

(6) Hindu undivided families. Shares in a company ca n be purchased 
by a Hindu U ndivided Family through its Karta. In this case Karta shall 
become a member of the company. 

(7) Married women. There is no objection to a married woman 
subscribing to a memorandum of association or to be allolted shares in 
respect o f her own property provided she is competen t to enter into a 
contract. 

(8) Trustees. A trustee, as trustee, ca nnot be member because a com­
pany is not bound to recognise the existence of the trust. Section 153 pro­
vides that no notice o f any trust (express, implied or constructive) shall 
be entered by the company on the register o f members. Therefore, a trus­
tee who buys shares will be treated as a member in his individual capacity. 

15Prescribed vide Rille llC inserted by rile Companies (Central Govr's) General 
Rilles and Forms (Amendment) Rilles, 1989, w. e.f 17 April, 1989. 
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(9) Registered societ ies. A society registered under the Societies 
Registrati on Act , 1860, ca n hold shares in a com pany in its own name and 
its name m3Y be en tered on the register of mcmcrs provided it is so 
authorised by its memorand um or articles. 

( 10) Persons taking shares in fictitious name. A person who takes 
shares in the name of a fictitious person becomes liable as a member. 
M o rem·er. according 10 Scc. 6S-A. a person who makes in application for 
allotment of shares or for the regis tration of transfer of shares in a 
fictitious name. shall be liable to imprisonment which may extend to 5 
years. 

( II ) .Joint holders. When twO or more persons hold shares in a 
company in a joint name, they are known as jo int sareholders. In the c;ISe 
o f a publ ic company, every joint sha reholder is a separate member. When 
three or fou r persons agree to accept sha res in a public company jointly, 
they do not const itute a single member. But in the case o f a private 
company, joint shareholders arc not to be considered as separate 
members hut to be treated as a single member. ISec. 3(1)(iii)J 

The ri ghts and Ob liga tions of jo int shareholders arc laid down in the 
articles of association of the company. If the articles of the company are 
silent oli this point, the following regulations of Table A will apply 
automa tica llv: 

(i) The compa ny is not bound 10 deliver more than one share 
certifi cate and the delivery of the certificate to one of several jo int 
holders shall he su fficient delivery 10 all such holders. IRegn. 7(3) 1 

(ii) The joint shareholders are jointly and seve rally liable 10 pay calls 
on their shares (Regn.lS) 

(iii) On the dea th o f one o f the jo int holders, only the surviving jOint 
ho lder or ho lders arc recognised by the compa ny as having any title to his 
interest in th e shares. However, this shall not release the estate of a 
deceased jo int holder from any liab ility in respect o f any sha re wh ich had 
heen jo int ly held by him with other presons. (Regn, 25) 

(i\') In c",c of joint holders. the joint holder whose name appea rs first 
in the reg ister of members has the right to 3ltcnd and vO le in the 
meetings. ( Regn. 57) 

(\1) Any di\"idcmL in terest or other moneys p3yablc in l::Jsh in respect 
or Sh:lf~:-; held joint ly may he pnid by Cheq ue or warrant sent 10 th l..! 
rcg is t~rcd addrc~s or the jo int holder whose name appears first in the 
reg ister of mcmocrs or 10 such person nod nddrcss as directed by the joi nt 
ho ld ers in writing. Every such cheque or warrant shall be made payah le 
to the unJcr of the person to whom it is st.! nt. ( Regn. 9 1) 
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TERMI NATION OF MEMB ERS HIP 

A person may cease to be a member o f a company in one o f the following 
ways: 

(i) by transfer of his shares and the registra t ion o f the transferee on 
the company's register of members; 

(ii) by fo rfei tu re o f shares on account of non-payment o f call and 
intcres t thcreon, if the articles so proviue; 

(iii) by a val id surrender o f shares to the company; 
(iv) by a sale by the company o f his shares under some provis ions in 

the articles, e.g., in exercise of its l ien over his shares; 
(v ) by all th~ shares being allotted to o thers by the company, if he is 

a su bscriber of the memorandum; 16 

(I'i) by rep ud iati ng the contract o f membership on the ground o f 
misrepresentation in the prospectus (not applicab le to subscribers of the 
memorandum); 

(vii ) by redemption of redeemable preference shares; 
(I·iii) by sa le of shares in execution o f a decree o f court and the 

purchaser being registered as a member; 
(ix) by dea th o f the shareholder when his shares are registered in the 

name of his lega l representative; 
(x) by conversion of share certifica tes into share warrants in case o f 

fully paid shares; 
(xi) by inso lve ncy of the members on the shares being transferred by 

Official Assignee and registered in the name o f the purchaser; and 
(xii) on the winding up of the company. 

RIGHTS OF MEMB ERS 

The members of a company enjoy various rights in relat ion to the 
company. These r ights are conferred on members o f the company ei ther 
by the Companies Act, 1956 or by the memorandum and art icles of 
association of the company or by the co mpany or by the general law, 
especially that relating to cont racts under the Indian Con tract A ct, 1872. 
Some of the more important rights are stated below: 

I. H e has a right to ob tain copies of memorandum of association, 
articles o f associa tion and certain reso lutions and agreements on request 
and payment o f the prescribed fees. (Sec. 39) 

2. He has a right to have the certi fica te of shares held by him within 
three months o f the allo tment. (Sec. 113) 

"Mack/ey's Case ( 1875) 1 Ch. D. 247. 
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3. He has a right to transfer his shares or o ther interes ts in the 
company subject to the manne r provided by the articles of the company. 
(Sec. 82) 

4. He has a right to appeal to the Company Law Boa rd where the 
com pany refuses o r fai ls to registe r the transfer of shares. (Sec. III ) 

5. He has the pre ferential right (i.e. right of pre-emption) to purchase 
shares o n a pro rata basis in case of a further issue o f shares by the 
company. Moreover, he has also the right of reno uncing all or any o f the 
shares in favour o f any other person. (Sec. 81) 

6. He has a right to apply to the Company Law Board for rectificat ion 
of the regis ter o f members. (Sec. III) 

7. He has a right to apply the court to have any varia tion or abrogation 
to his rights se t aside by the court. (Sec. 107) 

8. He has th e right to inspect the register and index of members and 
debentures holders, annual returns, register of charges and register of 
investments not he ld by the company in its own name, without any 
charge. He can also take extracts from any o f them. 

9. He is entit led to receive no tices o f general meetings and to attend 
such meetings and vote thereat ei ther in person or by proxy. 

10. He is entitled to receive a copy of the statutory report . (Sec. 165) 
I I. He is ent itled to receive copies of the annual repo rt of directors, 

annua l accounts and authors' report. (Sec. 219) 
12. He has the right to participate in the appointment of auditors and 

the electio n of direc tors a t the annual general meeting of the company. 
(Sees. 224 and 225) 

13. He has a righ t to make an application to the Company Law Board 
for ca lling annua l gene ral meeting if the company fails to call such a 
meeting within the prescribed time limits. (Sec. 167) 

14. He can req uire the directors to convene an extra-o rdinary general 
mee ting by presenting a proper requisition as pe r the provisio ns of the 
Act and ho ld such a meeting on refusal. (Sec. 169) 

15. He can make an application to the Compa ny Law Board for 
convencing an extraord inary general meeting of the company where it is 
impracticable to call such a meeting either by the directors o r by the 
members themselves. (Sec. 186) 

16. He is entitled to inspect and ob tain copies of minutes of 
proceedi ngs of ge neral mee tings. (Sec. 196) 

17. He has a right to participate in the declaratio n of dividends and 
receive his dividends duly. 

18. He has a right to demand poll. (Sec. 179) 
19. He has a right to apply to the Company Law Board for 

investigatio n o f the a ffairs of the company. (Sec. 235) 
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20. He has the right to remove a director before the expiry of the term 
of his office. (Sec. 284) 

21. He has a right to make an application to the Company Law Board 
for relief in case of oppression and mismanagement. (Sees. 397 and 398) 

22. He can make a petition to the High Court for the winding up of 
the company under certain circumstances. (Sec. 439) 

23. H e has a right to participate in passing of a special resolution that 
the company be wound up by the court or VOluntarily. (Sees. 433 and 
484(1)(b)J 

24. He has a right to participate in the surplus assets of the company, 
if any, on its winding up. (Sees. 475 and 511) 

LIABILITY OF MEMBERS 

The libaility of the members of a company depends on the nature of the 
company. 

Company with unlimited liability. A company not having any limit on 
th e liability of its members is termed an " unlimited company". The 
shareholders arc fully liable for deficiency of assets to the liabilities of the 
company in proportion to their interests in the companies. Such 
companies arc rarcly encountered. 

Company limited by shares. In the case of a company limited by 
shares, the liability of its members is limited to the amount, if any, unpaid 
on the shares respectively held by them. These types of companies are by 
far the largest. The main reason is the attraction to investors of knowing 
beforehand the exact amount of risk involved or maximum limit of the 
liability. 

The amount o f shares may not be paid in full at once, but from time 
to time, as and whcn the company makes ca lls on shareholders. NI 
moneys payable by any member to the company under the memorandum 
or articles shall be a debt due from him to the company. (Sec. 36) 

In case o f dea th of a shareholder, his estate remains liable in respect 
of his shares until some other person is registered as the holder thereof. l1 
In case of a transfer o f shares, the transferee, on being registered as a 
holder, becomes liahle to pay all moneys thereafter being payable in 
respect of the sharcs. In case of insolvency of a member, his shares shall 
vest in the Officia l Assigncc or the Official Receiver. If the Official 
Assignee sells these shares, the purchaser will be entered on the register 
of memhers and he will be liable in respect o f unpaid amount on those 
shares. Wh ere the Official Ass ignee disclaims the shares, the company 

" Baird 's Case (1870) L.R . 5 e h. App. 725. 



186 Company Law 

may prove for the amount unpaid on the shares. 
Additional liability not to be imposed. Section 38 provides that any 

alteration made in the memorandum or articles which seeks to impose 
additional liability on a member of a company to take more shares than 
what he has already taken or to pay any more money than what he is 
liable to pay on his shares, shall not be binding upon him unless he agrees 
in writing, either before or after the alteration. 

Directors with unlimited liability in a limited company. Section 322 
provides that the liability of (he directors or any of them or manager may 
be unlimited by virtue of the provisions of the memorandum of the 
company, though the liability of members is limited. 

Unlimited liability on reduction of membership below minimum. The 
liability of members becomes unlimited and several in the case of a 
limited company if the number of its members falls below seven in the 
case of a public company, and two in the case of a private company, and 
the company continues to conduct business for more than SLX months 
after the reduction of number of members below the legal minimum. (Sec 
45) 

Company Limited by Guarantee 
In the case of a company limited by guarantee, the liability ' of its 

members is restricted to such amount as the members may respectively 
undertake to contribute in the event of its being wound up. Non-profit 
earning companies are mostly registered with a guarantee liability. If such 
a company has a share capital, the members are also liable to pay the 
amount which remains unpaid on their shares, besides the amo unt 
payable under guarantee. The guarantee amount cannot be called up 
except when the affairs of the company are wound up. 

Liability on Winding Up of the Company 
If before the liability to pay the whole amount is discharged, the 

company goes into liquidation, the shareholders become liable as 
contributories to pay the balance when called up to do so (Sec. 429). If 
a person has ceased to be a member within one year prior to the winding 
up of the company, he is liable to be included in the "S" list of past 
members and pay on the shares which he held to the extent of the amouni 
unpaid thereon, if (a) on the winding up, debts exist which were incurred 
while he was a member, and (b) the members of the 'A' list (list of 
present members) cannot satisfy the contribution required from them in 
respect of their shares. (Sec. 426) 
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REGISTER OF MEMBERS 

Section 150 of the Companies Act, 1956, requires every company to 
maintain a register of members which must contain the following 
particulars: (a) the name, address and occupation of each member; (b) in 
the case of a company having share capital, the shares held by each 
member, distingu ishing each share by its number and the extent to which 
the shares have been paid up; (e) the date on which each person was 
entered in the register as a member; and (d) the date on which any person 
ceased 10 be a member. 

Where the company has converted any o f its shares into slOck and 
given notice of the conversion to the Registrar, the register shall show 
the amount of slOck held by each of the members in place of shares. 

If any default is made in maintaining the register in the above manner, 
the company and every officer of the company who is in default, shall be 
pun ishable with a fine which may extend to fifty rurees for every day 
during wh ich the default continues. . 

Section 164 states that the Tegister or members shall be prima facie, 
but not conclusive, evidence of any matters directed or authorised by the 
Act to be entered therein. The court will accept the same as correct until 
rebutted. 

Index of Members 
U nder Section 151, every company with more than fifty members is 

required 10 keep an index of members along with the register. The index 
may be in the form of a card index. If the register of members is in such 
form as in itself constitutes an index, no separate index of members 
wou ld be required. 

Where the index register is maintained, it shall be kept at the same 
place as the register of memhers. It shall contain sufficient indication to 
enab le the ent ri es relating to a member eas ily found. Any alteration in 
the register of memhers must be noted in the index within fourteen days 
o f th e alteration. 

If default is made in complying with these provisions, the company and 
evelY officer of the company who is in default shall be punishable with' a 
fine which may extend up 10 fifty rupees. 

Location of Register of Members 
Section 163 of the Companies Act, \956, requires that the register and 

index o f members be kept at the registered office of the company. T hese 
may, however, be kept at any other place within the same city or IOwn in 
which the registered office of the company is situated provided, (a) such 
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may prove for the amount unpaid on the shares. 
Addilional liability nOI 10 be imposed. Section 38 provides that any 

alteration made in the memorandum or articles which seeks to impose 
additional liability on a member of a company to take more shares than 
what he has already taken or to pay any more money than what he is 
liable to pay on his shares, shall not be binding upon him unless he agrees 
in writing, either before or after the alteration. 

DireclOrs with unlimited liability in a limited company. Section 322 
provides that the liability of the director.; or any of them or manager may 
be unlimited by virtue of the provisions of the memorandum of the 
company, though the liability of members is limited. 

Unlimited liability on reduction of membership below minimum. The 
liability of members becomes unlimited and several in the case of a 
limited company if the number of its members falls below seven in the 
case of a public company, and two in the case of a private company, and 
the company continues to conduct business for more than six months 
after the reduction of number of members below the legal minimum. (Sec 
45) 

Company Limited by Guarantee 
In the case of a company limited by guarantee, the liability of its 

members is restricted to such amount as the members may respectively 
undertake to contribute in the event of its being wound up. Non-prOfit 
earning companies are mostly registered with a guarantee liability. If such 
a company has a share capital, the members are also liable to pay the 
amount which remains unpaid on their shares, besides the amount 
payable under guarantee. The guarantee amount cannot be called up 
except when the affairs of the company are wound up. 

Liability on Winding Up of the Company 
If before the liability to pay the whole amount is discharged, the 

company goes into liquidation, the shareholders become liable as 
contributories to pay the balance when called up 10 do so (Sec. 429). If 
a person has ceased 10 be a member within one year prior to the winding 
up of the company, he is liable to be included in the "B" list of past 
members and pay on the shares which he held 10 the extent of the amount 
unpaid thereon, if (a) on the winding up, debts exist which were incurred 
while he was a member, and (b) the members of the 'A' list (list of 
present members) cannot satisfy the contribution required from them in 
respect of their shares. (Sec. 426) 
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Foreign Register of Members 
A company with a share capital o r onc thai has issued debentures may, 

i f authorised by its anicles, keep in any State or country outsid e India a 
branch register of members or dehentures holders resident in that State 
or coun try. Such a regis ter is ca lled a ' foreign register'. If " company 
opens a foreign register at a place, it must file wit h the Registrar of 
Companies a notice of the loca tion of the office where slJch a registe r is 
kept wi thin thirty days o f opening of such register. Notice o f any 
disconlinuance or change in si tu ation of such office must be given to the 
Registrar with in one month. (Sec. 157) 

The foreign register is a part o f the country's principal registe r o f 
members or of debenture holders, as the case may be. A fo reign register 
shall be kep t open to inspect ion and may be closed and extracts be taken 
therefrom and copies thereof Illay be requ ired in the sa me manner (1 S is 
applicahle to th e principal register maintained in India. H owever, the 
adven isement hefore closing the fo reign register shall be insen ed in 
so me newsp<Jper circu lating in th e district where the foreign register is 
kepI. The duplicate copy of the foreign register sha ll be maintained at the 
head office in India and al l entries made in that foreign register should 
he ente red in the duplicate copy as soon as possibl e. If so directed by the 
Ccntra~ Governm ent , the dec ision o f any competent court of the State 
where the foreign register is kept. shc.tll he as effective as if it were the 
decision of a co mpetent co ur! in Ind ia. TI1C com pany may at any lime 
disconti nue such a fore ign regis ter in which case all its entries Ill ay either 
be transferred to so me OIhcr foreign register kept in the sa me part o f the 
world or to the principal register. (Sec. 158) 

Rectificat ion of the i{eJ,.:ister of Members 
Prior 10 the Companies (Amendment) Act of 1988, the power to order 

rectification of registe r o f membe rs was ves ted in the cou rt under Sect ion 
155. The Amendment Act o f 1988 seeks 10 recast Section III by 

ass imi lating the ex isting provisio ns of Section 155 and it vests the 
Company Ltlw Boa rd with the co urt 's power to order rectification o/" 
registe r of memhers. 

Under the Section 111 (4), the Company Law Board has heen 
empowercd to order th e rectifica tion o f th e registcr o f members in the 
following cases; (n) where the name of any person is en lered in the 
registcr of memhers without any sufficient ca use, (b) where the name of 
any person is omit ted from the register of members witout any sufficien t 
ca use, and (e) where default is made or unnecessary delay takes place in 
en tering on the register the fact of any person having become or ceased 
to he a memher. 
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place has been approved by a special resolution o f the company in 
general meeting, and (b) the Registrar has been given a copy of the 
proposed special resolution in advance. 

Inspection of Register of Members 
A company's register of members and debenture ho lders are public 

documents and are open to public inspection during business hours for 
al least two hours each day except when the registers are closed under 
Section 154. In the case o f a member or debenture holder, no fee is to be 
charged for inspection. But in the case of any other person, a fee o f 
rupees ten per inspection may be charged. The right to inspect also 
includes the right to make extracts from the registers. The company is 
also bound to supply a copy of the register on demand on payment of 
rupee one per one hundred words or part thereof, w ithin ten days o f the 
receipt o f such demand. Th is period o f ten days excludes non-working 
days. (Sec. 163) 

Sect ion 163 fu rher lays down that i f the company refuses inspection or 
the taking of any extract from the register o f members or fails to supp ly 
extracts from the register within the period specified above, every officer 
of the company who is in defau lt is liable to respect o f each offence to a 
fi ne which may extend to fift y ru pees for each day duri ng which the 
re fusa l or default cont inues. 

T he cou rt can compel the company to· give immed iate inspection of 
the register o f members or allow an extract to be taken by a person 
requiring it or supply fo rthwith a copy o f a port ion of the register as may 
be required. 

I t may further be noted that the Object of inspecting the register is 
immateria l. Even if i t· is known that the Object is antagonistic to the 
company, it is illegal to refuse inspection or copylS A member of the 
company can have an inspection of the register ca rried out where the 
circumstances justi fy it by means of an agen t. " T he righ t to inspect ceases 
upon the commencement of winding up. and if an inspection is required 
after that , an order of the co urt must be oblaincd under Section 549. 10 

Closure of Register of Members 
Sectio n 154 empowers a company to close the register of members by 

giving seven days' previous not ice by advertisement in a lOCa l dai ly for a 
period nOI exceeding 4S days in a yea r bU I no t exceed ing 30 days at any 
one time. 

ISDnl'ies 1'. Gas Light & Coke Co., ( t900) t Ch. 248. 
I'Bemn I '. Webb (l90 t) 2 Ch. 59. 
lORe Kent Coalfields Syndictlle ( t898) t 0 .13. 75~ . 
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Foreign Register of Members 
A company with a share ca pital or one th at h(ls issued deoen tures may, 

if authorised by its articles, keep in any State or country ou tside India a 
branch register of members or dehentures ho lders res ident in that State 
or count ry. Such a register is called a ' foreign register'. If a company 
opens a foreign regis ter at a place, it must file with the Registra r of 
Companies a not ice o f the location of the office where SIJ c h a register is 
kept wi thin th irty days of open ing 01 such regis ter. Not ice of any 
discontinuance or change in situa tion of such office must be given to the 
Registrar with in one month. (Sec. 157) 

The foreign register is a part of the count ry's principal register o f 
members or of debenture holders, as the case may be. A foreign registe r 
shall be kept open to inspect ion and may be closed and extracts be taken 
therefrom and cop ies thereof may be requi red in the same manner as is 
applicahle to the principal register maintained in India. However, the 
advert isement hefore cl osing the foreign register shall be inse rted in 
so me news paper circuI(lting in th e district where the foreign regis ter is 
kep t. The dup licate copy of the fore ign register shall be maintained at the 
head office in India and all entries made in that foreign register shou ld 
be en tered in th e duplicate copy as soon as poss ible. If so directed by the 
Cent ral Government, the decision of any competent cou rt of the State 
where the fo reign register is kept , shall be as effective as if it were the 
decision of a competent court in India. T he company may at any ti me 
disconti nue such a foreign register in which case all its en tries may ei ther 
be transferred to some other foreign regis ter kept in the sa me part of the 
world or to the pr incipal register. (Sec. 158) 

Rectification of (he l{egister of Members 
Prior to the Companies (Amendmen t) Act of 1988, the power to order 

rec tifia .llion of register of members was vested in the cou rt under Section 
155. The Amendmen t Act o f 1988 seeks to recas t Section III hy 
assimilating the ex isting provisions of Section 155 and it vests the 
Company Law Board wi th the t:ourt's power La order rectifi ca tiu n of 
reg i ~ter of members. 

Under the Sec tion 111 (4), the Company Law Board has heen 
empowered to order the rectifica tion of the register of members in the 
fo llowing cases; (a) where the name of any person is entered in the 
register of members withou t any sufficient cause, (b) where the name of 
any perso n is omitted from the regis ter of members witout any sufficien t 
cause, and (e) where default is made or unnecessary delay takes place in 
enter ing on the register the fact of any person having become or ceased 
to he a memher. 
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Persons ellIitled 10 apply 10 the Company La\\' Board. In all these cases 
the person aggrieved or the company or any member of the company may 
apply to th e Company Law Board for the rectification of the register of 
members. A person who claims to have become a member but whose 
name has no t been entered in th e regis ter of members may make the 
applicatio nn The Company Law Board has very wide discretionary 
powers in this regard. It may either reject the applica tion or order 
rectifi ca tion of the register and even payment by the company of any 
damages sustained by the aggrieved pany. But no damages can be ordered 
unless the relief o f rect ification is granted." 

An application for rectification has to be in the form of petition in 
writing and accompanied by such fee as may be prescribed.ISec. 111(10)1 

Rectification all winding lip. Section 467 also empowers the cou n to 
rectify a register on the winding up of a company before sellling the list 
o f contributories. 

It may also be noted that rectification wi ll date back to the date on 
which a mistake, default or delay which is being rectified was made." 

Cases where rCCliftcnrion ordered. The following are a few illustrative 
cases where th e rectific.1tion of register of members has been been 
o rdered: 

(i) where the person was in<.n.iced III buy shares by misrepresentationY 
(ii ) wh ere the allotment was irregu lar;" 
(iii) where shares were improperly forfeited ;'" 
(il·) where the rea l owner's name.was removed hy the company acting 

on a forged transfcr Y 
(v) where the shares were improperly surrendered and the shareholder 

<.:Iaimcd 10 have his name rCinsWlcd; !.8 
(I·i) where th e applica tion fUf sha res was conditional and th e condition 

precedent was not fulfilled; " 

llN. K Aggrawa/ \'. I/(lnll/nan Mill," Primle tiel., (1973) 7 1 AL.J . 5 18. 
" Praga Tools Corp. I '. M.R.M. I'nllly (t968) 1 Com. U . 256. 
l.'Panna La! Sood v. Jagarjir Distilling 1952, Pepsu 2. 
NStewarl 's CrL\'e ( 1866) L.R . I Ch. Apr. 574. 
!..' /?e Portl/gllese Conso/ic/med Copper Mines (1889) 42 Ch. I) . 160. 
16public Passenger Sel .. ice Ltd. \'. Khadar, A.I.IZ. lJ9(6) S.c. 489; KOla 

Transport Co. Ltc. \". 5itmt: of Raj(/sthan ( 1967) Camp. Cas. 288; Mrs. /)romila 
Banml \'. Weant'ell Cycle Co. (Indi(/) Lui. ( 1978) 48 Camp. Cas. 204. 

~7Re Bahia find San Francisco 1Uy. ( 1868) LR. ~ 0.13. 584; People's Insurance 
Co. Ltd. I '. C RE. Wood & Co. A.I.R. ( 1960) Punj. 388. 

" Dellerby I'. Rowlnn and Marwood's Steamship Co., ( 1902) 2 Ch. 14 (C.A.) 
'29/?oger 's Case and Hamson 's Case ( \968) L.R. 3 Ch. App. 633; Simpson 's Case 

( 1869) 4 Ch. App 184. 
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(";i) where the company improperly neglected to register a transfer;!" 
(i'iii) where th e allotment was not made within a reasonable tim e;.\! 

and 
(if) where the allotment is made in violation of the provisions of 

articles.·1.1 

The above provisions arc applicab le 10 the rectificat ion of the register 
" f debenture-holders also. ISec. III (8)1 

NO NOTICE OF TRUST ON REGISTER 

Sect ion 153. though short , is of vel)' great importance. It clear ly sta tes 
that no notice of any trust, express, implied or constructive, shall be ente­
red on the register of members or debentures holders. For example if A 
is actin g as a trustee of behalf of B. the company must not take any nOli ce 
Ih(H A is a trustee_ In the register, the name o f A only is to he entered 
and no mention that he is a trustee on beha lf o f B, shall be made. The 
trustee can he entered in the register in his personal capacity and nOI as 
a trustee. and he will exercise the rights of a shareholder, and is alone 
liable for share calls and to be put on the list of contributories. The provi­
sion is to relieve the company- from laking any notice of equ itable inte­
rest in shares and to preclude any person claiming an equitable interest 
in sh'Hcs from lreaiing the com pany as a trustee in respect thereof. 

The above provision is well illustrated in the case of Murshidabad 
Loan Office LId. l'. Smish Chandra Chnkan'arti_ 3:' In this case, a lady was 
the rcgistcred ho lder of certa in shares in a com pany. These shares really 
belonged to her husband and on lea rning this the company filed a case 
against him for th e unpaid ca lls on the sha res. It was held that the 
husband was not liable, although he was th e real owner. The court 
observed; "Assuming that the registered shareholder is not the real 
owner but if he is the member in the books of th e company, it is he alone 
who would be entitled to the rights o fa shareholder and he alone is li able 
for sha re calls and to be put on the list of contributories." 

Public Trustee 
The Act now contains various provisions in respect of shares and 

dchcnturcs held in trust so as 10 preven t the trustees from misusing the 

·
IIlUI.! Stran/on I ron (lnd Sleel rD .. ( 1873) LR. 16 Eg. 559_ 
·;! /ndinn Co-opernti\·e Nm'ignrion and Trading Co. Ltd. l '. Pndmmcy Premjit 

( 1933 ) 36 Bomhay L. R. 32. 
·'~/Jas/l{leb Katnsuka \ .. Dlwnbat/ Automobiles Pvt. LuI. ( 1977) 47 Compo Cas. (l8. 
·'!A.I.R . (1941) Cal. 440. 
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rights and privileges attached to such shares a nd debentures. These 
provisio ns arc contained in Sections 153A, 153B and 187B. 

The Central Government has the power to appoint a public trustee to 
discharge the functions and exercise the rights a nd powers conferred on 
him by or under the Act. (Sec. 153A) 

Declaration as to shares and debentures held in trust. Where any 
shares or debentures are held in trust by a trustee he shall make a 
declara tion to the public trustee in the prescribed form within 60 days 
fro m the date o n which the shares or debentures are held by him as such. 
A copy of such declarat ion is to be sent by the trustee to the company 
wi thin 21 days after the declaration has been to the public trustee. There 
is a penalty if the trustee makes a false stateme nt in the declaration or if 
he fails 10 make the declaration. 

Exemptions. These provisions a re not a pplicable in the fo llowing 
cases: (a) where the trust is not crea ted by a n insturment in writing; o r 
(b)even if it is in writing, where the value of shares or debentures held in 
trust does not exceed one lakh rupees, or exceeds one lakh but does no t 
exceed five lakhs o r twenty-five percent of the paid up share capital of the 
co mpa ny concerned, whichever is less. (Sec 153B) 

Exercise or voting rights in respect or shares held in trust. Section 
187 B lays down the me thod of exercising vo ting rights in respect of 
sha res held in trust. The rights and powers (including the right to vote by 
proxy) exercisable by a trustee shareholder at a meeting of the company 
cease 10 be exercisable by the trustee as a member of the company and 
become exercisable by the public trustee. The public trustee may himself 
atte nd the meeting and exercise the rights and powers or appoint an 
o ffi cer of the Government or the trustee shareholder himself to attend 
the meeting and vo te thereat according to his directions. The public 
trustee may abstain from exercisi ng his rights and powers if in his opinion 
the Objects of the trust or the interests of the beneficiaries of the trust arc 
not li kely to be adversely affected by such abste ntio n. 

The trustee may in fo rm the pu blic trustee that 10 safegua rd the Objects 
of the trusl or the in lerest of the benefi ciaries of the trust, the public 
"uSlee should exercise his voting rights. The public trustee may in his 
discretion either acce pt slich views or reject the sa me and for his 
absention no legal proceed ings wo uld be maintainable aga inst him. 

For the effective exercise of these rights the public trustee shall also be 
entitled 10 receive and inspect a ll boo ks and papers under this Act which 
a member is en titled 10 receive a nd inspect. (Sec. 1878) 

Declarct tion by Benami Sharehold ers 
Section 187C has been inserted by the Co mpanies (Amend ment ) Act, 



Members 193 

1974. The object of this section is that all benami holdings of shares must 
be declared by the benamidar (the registered shareholder) and the 
beneficial owner. 

Declaration by legal owner. A person whose name is entered in the 
register of members of a company as the holder of shares in that 
company, but who does not hold the beneficial interest in such shares, 
shall make a declaration to the company specifying the name and other 
particulars of the person who holds the beneficial interest in such shares. 
The declaration shall be made within such time and in such form as may 
be prescribed. 

Declaration by beneficim),. A person who holds a beneficial interest in 
a share or a class of shares of a company shall make a declataJion to the 
company specifying the nature of his interest, particulars of the person in 
whose name the shares stand registered in the books of the company and 
such othet particulars as may be ptescribed. Such declaration shall be 
made within thirty days of the person's becoming such beneficial owner. 

Any Change in the beneficial interest is to be intimated to the company 
by the beneficial owner within thirty days of the date of such a change. 

The company shall make a note of these dcclaratior.s in the register of 
members and is also required to file a 'return within thirty days of the 
receipt of the declarations, with the Registrar of Companies. 

Penalty for non-compliance. These provisions are intended to disclose 
the names of actual persons who stand to benefit by particular shares. If 
a person fails to comply with the above provisions, he shall be punishabie 
with a fine which may extend to one thousand rupees for every day during 
which the default continues. If a company fails to comply with the above 
provisions, the company and every officer of the company who is in 
default, shall be punishable with a fine which may extend to one hundred 
rupees for every day during which the default continues. 

If a declaration is not made in accordance with the above provisions, 
any charge, promissory note or any other collateral agreement, or any 
hypothecation by the ostensible owner of any share, shall not be 
enforceable by the beneficial owner or any person claiming through him. 
This is to discourage benami transactions. 

However, the dividends shall continue to be payable to registered 
shareholders in accordance with the Section 206. (Sec. 187C) 

Inl'estigastion of beneficial ownership in cenain cases. Where it appears 
to the Central Government that there are good reasons to do so, it may 
appoint one or more inspectors to investigate and report as to whether 
the provisions of Section 187C have been complied with in regard to any 
shates. Thereupon the prOvisions of Section 247 regarding the investi­
gation of ownership of the company shall apply to such investigation 
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(Sec. 187D) 
Register of directors ' shareholdings. Under Section 307, every company 

shall maintain a register o f directors ' shareholdings. This shows not only 
the company's shares registered in the names of its directors but also 
shares held in trust for them or of which they have any right to become 
the holder whether on payment or not. This also enables us to know the 
individuals who really control the affairs o f the company. 

ANNUAL RETURN 

Every company must prepare and file every year with the Registrar of 
Companies a return known as 'annual return'. The purpose of filing an 
annual return is to enable the Registrar to record the changes that have 
taken place in the contitution of the company during the year. 

Annual return of a company having a share capital, Section 159 
requ ires that every company having a share capital must prepare and file 
with the Registrar an annual return within 60 days o f the date of the 
annual general meet ing. The return o f a company with share capital has 
to contain the particulars specified in Part I of Schedule V of the 
Companies A ct as they stood on that day regarding: (a) its registered 
office; (h) its register o f members; (c) its register of debenture holders; 
(d) i ts shares and debentures; . (e) its indebtedness; (f) i ts members and 
debenture holders, past and present; and (g) its directors, managers and 
managi ng directors, past and prescnt. 

Section 159( 1), as amended by the Companies (Amendment) A ct, 
1988 provides for the filing o f annual return containing full particulars as 
to the pas t and present members and share held and transferred by them 
once in every six years, as against once in every three years prior to the 
amendment. Annual returns for the intervening five years are required to 
contain only the Changes in the list o f shareholders or the number of 
shares held by a member. 

I f no annual general meeting is held in a particular yea r then the 
annual return has to be filed with in 60 days from, the last day on which 
the meeting should have been held, which is normally 6 months from the 
date of the closing o f the accounting year o f the company. If no annual 
general meeting has been held, the company shall file with the annual 
return , a statement giving the reasons for not holding the annual general 
meeeting. Therefo re not holding the annual general meeting is not an 
excuse for not fi ling the annual return." The (act that the company itself 
did not function could not be a ground by i tself (or non-compliance o f 

J4Stnte of /Jombay l '. IJhandhan Ram Bhnndan" AI.R. (196 1) S.c. 186. 
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this section" The annual return shall be filed in the form given in Part 
II of Schedule V . 

Annaul return of a company not having a share capital. Under 
Section 160, the annual return of a company without share capital must 
state the following particulars: (a) the address of the registered ofice of 
the company; (b) the names of members and the respective dates on 
which they became members, and the nemes of persons who ceased to be 
members since the date of the last annual general meeting, and the dates 
on which they ceased to be members; (c) all such particulars with respect 
to the persons who, at the date of the return, were the company's 
directors, managers and secretary; and (d) a statement containing the 
particulars of the total amount of indebtedness of the company in respect 
of all charges which are or were required to be registered with the 
Registrar under the Act. 

Signature and certification of annual return. Under Section 161, the 
copy o f the annual return filed with the Registrar must be signed both by 
a director and by the manager or secretary of the company. Where there 
is no manager or secretary, the copy must be signed by two directors, one 
of whom must be the managing director, if any. As per Amendment Act 
( 1988), the annual return of a listed company shall also be signed by a 
secretary in whole-time practice, in addition to its certi fica tion by the 
company secretary. Further, the annual return must be accompanied by 
a certificate signed by signatories of the return stating that information 
given in the return was correct on the day of the annual general meeting, 
and that further entries regarding transfer o f shares and debentures have 
been correctly recorded in the proper books. In the case of a private 
company the certificates should further state that the company has not, 
during the year, issued any invitation to the public to subscribe for shares 
or debentures of the company and that where the annual return discloses 
the fact that the number of members exceeds fifty, the excess consists 
wholly of persons who are not to be incl uded in reckoning the number of 
fifty. 

In addition to the above certificates, the annual return of a private 
company shall be accompained by a certifica te to the following effect: 

(a) no public company or companies has or have held twenty- fi ve per 
cent of its paid -up share capital; 

(b) it did not have, during the pcriod of three consecutive financia l 
years, an average annual turnover of rupees five crores or more; and 

(c) it did not hold twenty-five per cent or more of the paid-up share 

" S"khbir Samn v. Registrar of Companies ( 1972) 42 Compo Cas. 408; Madan 
Copal Dcy \'. State of West Bengal (1968) 2 Ccmp. L.J . 22. 
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capital o f one or more public companies. [Sec. 43A(8),(9) ] 
PenaUy. If the company fails to comply with any of the provisions 

relating to the annual return, the company and every officer of the 
company who is in default is punishable with a fine extending up to fifty 
rupees for every day during which the default continues. (Sec. 162) 

QUESTIONS 

l. Distinguish between a 'shareholder' and a 'member'. 
[Delh~ B. Com. (Hons.), 1978, 79, 80, 85, 90] 

2. (0) Define a member. Distinguish him from a shareholder. 
(b) Briefly explain the provisions relating to j oint shareholders of a company. 

[CA. (Final), May 1977] 
3."A11 shareholders are members of a company but all members need not be 

shareholders of the company." Discuss. [Dellli, B.Com. (H ons.), 1974] 
4. How can a person (i) become, or (ii) cease to be a member of a company? 

[Delhi, IJeom. (H ons.), 1976] 
5. What are the several ways in which a person can become a member of a 

company? Are all holders of shares of a company necessarily members of the 
company? [Compllny Seerewry (Inter), OCI. 1975] 

6. (a) Define 'member of a company'. How does a member differ from a 
shareholder? 

(b) Describe the ways of acquiring membership of a public company limited by 
shares. [Poona, B.Com. (Part 1) 1970] 

7. Please offer your comments as to whether the following can become 
members in a company. You m<ly give reasons in sUpIXJrI of your view: (n) A 
company, (b) A firm, (c) A foreigner, (d) An insolvent. 

[Compllny Secretary (Inter), Jllne 1977] 
8. What are the provisions of the Companies Act as regard maintenance, 

location, inspection and closing of the company's register of members? 
9. What is meant by rectificmion of register of members? What are the remedies 

open to a person where his request for rectification is refused by the company? 
[CA. (Final), May 1978] 

10. What afe the provisions of the Companies Act in respect of shares held in 
trust? How arc the voting rights exercised in respect of such shares? 

II. Explain the provisions mtroduced by (he Companies (Amendment) Act, 
197-l, as regards declarations in respect of bcnami-holdings of shares. 

I'RACTICAL PROBLEMS 

1. An application is made by the fother as guardian of his minor daughter for 
cerlain shmes in a company. The company issues shares to, and registers shares in 
the name of, the minor describing her as minor. Later on, the company goes into 
liquidation. Can the father of the minor who signed the applica tion he placed on 
list of cont ributories and be held liable as such? 



Members 197 

2. A company seek.-; your advice as to whether it will be proper for it to register 
a transfer of shares when the transferee is k.nown to be a minor. Record your views. 

[CA. (Finaal) May 1974J 
3. Miss NJ., a minor, applied for registration in her name of 10.000 fully paid­

up equity shares in the company through her father and natural guardian Shri 
AKJ. The appellant bought these shares from one Shri M.KJ. The transferor Shri 
M .KJ. and the transferee, the minor Miss NJ. through her father and natural 
guardian Shri AIU. executed the necessary transfer deed which was presented to 
the company for registration of the transfer of shares. Can the Board of Directors 
refuse to register the transfer of shares on the plea that transferee is a minor? 

[Company Secrelary (fnler), fllne 1977] 
4. A company made a call in respect of certain partly paid shares standing in the 

name of X who failed to pay the amount of the call within the stipulated pcliod. 
Shortly thereafter the company went into liquidation and the liquidator renewed 
the call. X thereu(X>n moved the Court for rectification of the share register to 
remove his name as contributory on the plea that he was only a nominal holder of 
the shares. Will X succeed? [CA., May, 1968J 

S. A company, without passing a resolu tion in its general meeting and getting 
sanction of the Court, allotted 500 shares at a discount to G, its chairman, and 
placed his name on the register of members. In the winding up of the company, G 
claimed that he was not liable [0 be made a contributory as the allotment was made 
in conlraventioh of the provisions of the Companies Act. Is G's contention justified 
in any way? [CA . May 1969J 

6. A had subscribed the memorandum of a company for 200 shares. The 
company was duty registered, but A actually took only 20 shares. Shortly, the 
company went into liquidation. Explain the liability of A? 

7. The name of X is found entered in the register of members of a company. 
But X contends that he is not a member of the company. The company maintains 
that X had orally agreed to become a member and hencc, his name was entered 
in the register and so he is a member. Is the contention of X valid? 

[CA. (Inler) Nov. 1973J 



11 
TRANSFER AND TRANSMISSION 

OF SHARES 

RIGHT TO TRANSFER SHARES 

ONE of the greatest advantages of a company from of organisation is that 
its shares are freely transferable. Section 82 provides that the shares of a 
member in a co mpany shall be movable property, transferable in manner 
provided by the articles of the com pany. The right to transfer shares is a 
statutory right provided by the Acl. However, the articles of the company 
may impose certain reasonable restrictions regarding the manner in 
which such transfers will be made, but the right to transfer shares cannot 
be taken away by any provision in the articles. The lalter cannot impose 
absolute restrictions on the right of the shareholders to transfer thei r 
shares. If such absolute restrictions are incorporated in the articles, they 
will be ultra vires the Co mpanies Acl. 

In the absence of a ny restrictions in the articles, the shares may be 
transferred to anybody even though he be a man of straw. 

Thus, where a holder of partly paid up shares with a view to escape 
liabilities transferred his sha res and the transfer was duly approved by the 
Board, it was held to be a valid transfer in the absence of any collusion 
between the transferor and the directors.! 

However, in a private co mpany, the right to transfer shares is closely 
restricted. Section 3 ( I )(iii) provides that the articles of a private 
company shall restrict the right to transfer its shares if any. 

Statutory Provisions Regarding Transfer of Shares 
The statutory provisions regarding transfer of shares are as follows: 
\. Instrument of transfer to the delivered to the company. A company 

sha ll not register a transfer of shares unless a proper instrument of 
transfer duly stamped and execu ted by the transferor and transferee has 
been delivered to the compa ny along with the certificate rela ting to the 

IRe Discoverers Finance Corporation Ltd. (1910) I Ch. 207. 
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shares. If no such certificate has been issued, the leller of allotment of 
shares should be submilled to the company. It must specify the name, 
address and occupation of the transferee. 

However, if any instrument of transfer signed both by the transferor 
and the transferee has been lost, the directors may register the transfer on 
the application by the transferee on his exeeuting a bond of indemnity. 
[Sec. 108 (I)] 

Proper instrument means an instrument which satisfies all the 
requirement of the Act, including the stamp duty to be afftxed' The 
instrument of transfer has to be executed by all the joint holders as 
transferors in the case of shares jointly held.' 

2. Instrument of transfer to he in the prescribed form. Every 
instrument of transfer should be in the prescribed form and must be 
presented to the prescribed authority before it is signed by the transferor 
and before any entry is made in it. The prescribed authority shall stamp 
or otherwise endorse on the instrument the date on which it is so 
presented. Thereafter such instrument of transfer must be executed by 
the transferor and the transferee and completed in all other respects. It 
must then be delivered to the company if the shares of the company arc 
dealt in on a recognised stock exchange, any time before the date on 
which the register of members is closed for the first time after the date 
of presentation or within twelve months of the date of such presentation, 
whichever is later. In any other case, the instrument of transfer shall be 
delivered to the company within two months of the date of such 
presentation. [Sec. 108(IA)} 

These provisions intend to restrict the period of currency of blank 
transfers. However, the above limits shall not apply where shares are held 
under a blank transfer by State Bank of India or any schedule bank or any 
approved financial institution or the Central or State Government, by 
way of security for repayment of any loan or the performance of any 
obligation. [Sec. 108 (lC)} 

Section 108 (lD) empowers the Central Government to extend the 
periods mentioned above by such funher time as it may dccm fit in order 
to avoid hardship in any particular case. 

3. Transfer by legal representative. Oridinarily, a member of the 
company whose name appears in the register of members can transfer 
shares, but any transfer made by a legal representative of a deceased 
member shall be valid although the legal representative is not a member 
himself (Sec. 1(9). The legal representative does nOl become a member 

'Re Paradise Motor Co. Uti (1968) 2 All. E.R. 625. 
'Hemnlata Saha v. Stadmed Pvt. Uti A.I.R. (1965) Cal. 436. 
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unless he consents 10 be treated as such and to be entered on the register 
of members. 

4. Notice to transferee. An application for registration of transfer of 
shares of a member in a company may be made either by the transferor 
or the transferee. Where the application is made by the transferor and 
relates to partly paid shares" the transfer shall be registered only if the 
company gives notice of the application to the transferee, and the latter 
makes no objection to the transfer within two weeks of receipt of the 
notice. (Sec. 110) 

The Act does not require the notice to be given to the transferor in 
case the application is made by the transferee, although in practice the 
company also gives such notice to the transferor. The transferor is not 
bound to reply to the notice and if he does not send any reply, he will not 
be eslOpped from denying the validity of the transfer.' 

5. Re£usal by the company to register 8 transfer. Although the right 
10 transfer shares is a statutory right granted by the Companies Act, yet 
it is common for articles to provide that directors shall have the power 
to refuse to register a transfer on reasonable grounds. When directors 
have the power to refuse registration of a transfer, the power must be 
exercised in a bona fide and just manner and not arbitrarily or mala fo:/L 
or for collateral motive.' 

The power to refuse to register a transfer of shares must be exercised 
by a resolution of the board. Where the board had power to refuse to 
register a transfer and it was equally divided, there being no casting vote, 
it was held that the power to refuse had not been exercised and that 
therefore, it must be registered.' And if one of two directors intentionally 
fails to attend a board meeting so that the quorum of two will not be 
reached and accordingly transfers cannot be passed for registration, the 
transfer must be registered.' 

Once a transfer has been recognised 3'Od registered, the directors 
cannot exercise their power of refusal in respect of such transfer.' 
Similarly directors cannot refuse registration of transfer of fully paid 
shares unless there is express provision to this effect in the articles.' 

Usual restriction on transfer of shares. The articles usually empower 

'Barton v. L and N. W. Rly. Co. 240. B.D. 77 
'Bajaj AUlo ud. ". N.K Firodia A.I.R. (1971) S.c. 321. 
'Re Hackney Pavilion (1924) 1 Ch. 276 approved in Moodie v. Shepherd 

(Bookbinders) LJd. 1949, 3 All. E.R. 1044. 
'Re Copal Varnish Co. ud., (1917) 2 Ch. 349. 
'IronTraders (1'.'1.) v. Hira Lol Milhal (1962) Comp. Cas. 1022. 
'Jalpaiguri Cinema Co. ud. ". Promollra Nalh Mukherjee (1917) 14 Comp. Cas. 

141. 
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the direclOrs to refuse registration Of transfer of shares on the following 
grounds: 

(a) where the calls are in arrears against the shares to be transferred; 
(b) where the transferor is a debtor of the company and the company 

has a lien on shares; 
(c) where partly paid up shares are to be transferred to a minor; 
(d) where the transferee is a man Of unsound" mind; 
(e) where partly paid up shares are to be transferred toa buyer 

(transferee) who, in the opinion of directors, is financially incapable of 
paying the remaining unpaid amount on the shares; 

(j) where the instrument of transfer is incomplete, irregUlar or 
defective or is not properly stamped; 

(g) whcre the transferee is an undesirable person and his entry in the 
company would be injurious to the general interest of the company. 

Notice of refusal. If a company refuses to register a transfer, whether 
in pursuance of any power under its articles or otherwise, it shall notice 
of the refusal to the transfcree and transferor within two months of the 
date on which the instrument of transfcr was delivered 10 the company. 
Notice of rcfusal must also state the reasons for such refusal. [Sec. 
1\ 1(1)] 

(6) Appeal against refusal. In the case of public company, the 
transferor or the transferee may appeal to the Company Law Board 
against the refusal or failure of the company to register the transfer of 
shares within two months of thc transfer being lodged with the company 
(Sec. 111(2)] 

The appeal must be filed within two months of the receipt of the 
notice of such refusal. Where the company fails to give such notice, the 
appeal must be lodged within four months from the date on which the 
instrument of transfer was lodged with the company. [Sec. 111(3)] 

The appeal shall be made in writing and shall be accompanied by such 
fee as may be prescribed. [Sec. 111(10)] 

Once the appeal has been made, the Company Law Board shall send 
notices to the company, transferor and transferee and it shall also give 
them a reasonahle opportunity 10 make their representatiOns. On the 
consideration of the whole case, the Company Law Board may either-· 
reverse the decision of the company or confirm it. In the former case the 
company shall register the transfer within ten days of the receipt of the 
order. [Sec. 111(5)] 

The Company Law Board has been empowered to make necessary 
interim orders, orders as to costs and incidental or consequential orders 
regarding payment of dividends or allotment of bonus or rights shares. 
(Sec. 111(6)] 
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It may be noted here tha i Ihe above righl of appeal againsl refusal is 
not available in Ihe case of a privale company (including a private 
company which is a subsidiary of a public company) and a deemed to be 
public company under Section 43A, to the eXlent the power to refuse 
registration is exercised under its articles to enforce the restrictions 
contained therein. [Sec. 111(13)[ 

But in the case of a private company which is not a subsidiary of a 
public company, the decision of the company to refuse registration of a 
transfer of shares can be challenged in one case. If any share of such a 
company are sold in execution of a decree of the court or by orders of a 
public authority and the company refuses to register the purchaser's 
name, an appeal may be made to the Company Law Board. Such appeal 
will be dealt with in Ihe same manner as an appeal against a public 
company with the difference that the Company Law Board may give an 
option to the company either to accept the purchaser as a member or to 
get the shares purchased by a member of the company at a reasonable 
price,to be determined by the Company Law Board. [Sec. 111(11)] 

It is important 10 note here that the aforesaid righl of appeal against 
refusal to register the transfer of shares will not apply 10 listed securities 
of public companies. In Ihe case of listed companies, Ihe registration of 
transfers and their refusal shall be governed by Section 22A of Securities 
Contracts (Regulation) Act, 1956. These provisions are discussed in this 
chapler under Ihe next heading. 

The Securities Contracts (Regulation) Amendment Act, 1985 
The Securities Contracts (Regulation) Act, 1956 has been amended in 

June, 1985. A new Section 22A has been inserted to ensure frcc 
transferability of securities of public limited companies which are listed 
on the stock exchange. However, the law relating to unlisted securities 
remains as explained above. The provisions of Section 22A are as follows: 

(I) Subject to the provisions of this section, the securities of a com­
pany listed on a recognised stock exchange shall be freely transferable. 
However, it shall not cover a security which is not fully paid up or on 
which the company has a lien. 

(2) Notwithstanding anything contained in its articles or in Section 82 
or Section III of the Companies Act, 1956 but SUbject to the other 
provisions of this Section, a company may refuse to register the transfer 
of any of its securities in the name of the transferee on anyone or more 
of the following grounds and on no other ground, namely: 

(a) that the instrument of transfer is not proper or has not been duly 
stamped and executed or that the certificate relating to the securily has 
nO! been delivered to the company or that any Olher requirement under 
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the law relating to registration of such transfer has not been complied 
with; 

(b) that the transfer of the security is in contravention of any law; 
(c) that the transfer of the security is likely to result in such change in 

the composition of the Board of Directors as would be prejudicial to the 
interests of the company or to the public interest; 

(d) thaI the transfer of the security is prohibited by any order of any 
court, tribunal or other authority under any law for the time being in 
force. 

(3) A company shall, before the expiry of two months from the date on 
which the instrument of transfer of any of its securities is lodged with it 
for the purpose of registration of such transfer, not only form, in good 
faith, its opinion as to whether such registration ought not or ought to be 
refused on any of the groundS mentioned in point number 2 above but 
also--

(a) if it has formed the opinion that such registration ought, not to be 
so refused, effect such registration; 

(b) if it has formed the opinion that such registration ought to be 
refused on the ground mentioned in SUb-point (a) of clause 2, intimate 
the transferor and the transferee by notice in the prescribed form about 
the requirements under the law which has or which have to be complied 
with for securing such registration; and 

(c) in any other case make a reference to the Company Law Board and 
forward copies of such reference to the transferor and the transferee. 

(4) Every reference under sub-pOint (c) of clause 3 shall be in the 
prescribed form and contain the prescribbed particulars and shall be 
aecompained by the instrument of transfer of the securities to which it 
relates, the documentary evidence, if any, furnished to the company along 
with the instrument of transfer, and evidence of such other nature and 
such fees as be prescribed. 

(5) On receipt of a reference, the Company Law Board shall, after 
causing reasonable notice to be given to the company and also to the 
transferor and the transferee concerned and giving them a reasonable 
opprotunity to make their representations, if any, in writing by order 
direct either that the transfer shall be registered by the company or that 
it need not be registered by it. 

(6) Where on a reference, the Company Law Board directs that the 
transfer of the securities to which it relates--

(a) shall be registered by the company, the company will give effect to 
the direction within ten days of the receipt of the order as if it were an 
order made on appeal by the Company Law Board in exercise of the 
powers under Section 111 of the Companies Act, 1956; 
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(b) need not be registered by the company, the company shall, within 
ten days from the date of such direction, intimate the transferor and the 
transferee accordingly. 

(7) If default is made in complying with the provisions of this Section, 
the company and every officer of the company who is in default shall be 
punishable with fine which may extend to five thousand rupees. 

(8) If in any reference, any person makes any statement--
(a) which is false in any ma terial particular, knowing it to be false; or 
(b) which omits any mate rial fa ct knowing it to be material, he shall be 

punishable with imprisonment for a term which may extend to three years 
and shall also be liable to fine. 

h will thus be seen that this amendment makes it difficult for compa­
nies whose securities are listed on a recognised slock eXChange to refuse 
to register a properly executed transfer of any of its securities without a 
reference to the Company Law Board whose decis ion shall be final. 

Certification of Transfers 
Certification of transfer beco mes necessary when a shareholder, who 

owns a number of shares, wishes to sell part of his holdings, but the 
company has issued him only "ne certificate. In such a case the transferor 
presents the instrument of transfer together with his share certificate 
before the company. The company gives an endorsement on the 
instrument of transfer that the share certificate pertaining to the shares 
has been lodged with the company. This is known as certification of 
transfer. 

The company retains the share certificate for cancellation and the 
certified instrument of transfer is re turned to the transferor with a 
balance ticket in respect of shares that he reta ins. This ticket is retained 
by the transferor and the certified instrument of transfer is given to the 
transferee. 

Statutory recognition. Section 112 of the Companies Act recognises 
the practice of certification of instruments and such an instrument shall 
be deemed to be certified, if it bears the words "Certificate Lodged" or 
words to similar effect. 

ElTect of certification. The certification shall be taken as a 
representation by the company to any person acting on the faith of the 
certification that there have been produced to company such documents 
as show a prima facie title to the shares or debentures in the transferor 
named in the instrument of transfer. Such certification is not a 
representation that the transferor has any title to the said shares or 
debentures. [Sec. 112(1)1 

Uability of company. Certification gives neither warranty of the 
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transferor's title nor any guarantee on the part of the oompany.l. But 
where any person acts on the faith of a false certification made by a 
oompany negligently or deliberately, the oompany will be liable to pay 
damages or oompensation for the loss suffered by him. However, it may 
be noted that the oompany is under no legal obligation to certify any 
instrument of transfer of shares at all. 

A certification is deemed to be made by the oompany when it is signed 
by a person authorised to do so. 

These provisions apply equally to a certification of a transfer of 
debentures of a oompany. 

Forged Transfer 
When an instrument of transfer does not bear the signature of the real 

owner of shares, any transfer made on the basis of such an instrument is 
called a forged transfer. In simple words, where the signature of the 
transferor is forged, it is a forged transfer. 

Consequences of forged transfer. If the instrument of transfer is 
forged and the oompany issues a certificate to the transferee in good 
faith, the title of the real owner is not affected. The oompany must 
remove the name of the transferee and enter the name of the original 
owner in the register of members.n 

Similarly, if the oompany has registered a forged transfer of 
debentures, the oourt will, on an application by the true owner of the 
debentures, order that name of the original owner be entered in the 
register of debenture-holders and the transferee would also be liable to 
pay to the true owner, what he might have received in respect of interest 
on the said debentures. 

If the transferee who has become a member on a forged transfer 
further sells those shares, the bona fide purchaser for the value has no 
right to be registered as a shareholder. He can, however, claim damages 
from the oompany which showed that the transferor was the true owner 
of the shares.!' The measure of damages will be the market value of 
shares at that time. 

On the other hand, the oompany is entitled to get damages from the 
individual who induced it to issue a, share certificate on the basis of a 
forged instrument. 13 

Precautions to avoid forged transfers. In order to avoid the above 
hardships, the oompany must be careful while registering the transfers. 

I'Longmnn v. Balh Electric Tramways (1965) 1 Ch. 646. 
llBanon v. L and N.W Rly. Co. 24 a.B.D. 77. 
12Re Bahia Elc. Co. (1868) L.R. 3 a.B. 595. 
"Sheffield CorporaJion v. Barclay 1905, AC. 392. 
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Signat ure of the transferor on the instrument of transfer should be 
compared with the specimen signatures. Notice of every transfer must be 
given to the transferor before it is registered by the company. 

Bank Transfer 
When a transferor merely signs the transfer form, without filling in the 

name of the transferee, and deliv~rs it to the transferee with a share 
certi fica te, he is said to have made a blank transfer. 

In this way the secutiry goes from hand to hand in the stock market 
before it is submitted to the company for registration. Blank transfer thus 
facilitates negotiability o f the security. The shares can be transferred from 
one person to another merely by delivering the blank transfer form and 
the related share certifi ca te. This saves the trouble of having a new 
transfer form for each transfer. When, utilimately, the shares come into 
the hands of a purchaser who does not wish to sell, he fills up the form 
by signing his own name as the transferee and sends the completed 
transfer form to the company for regis tration. It also saves stamp duty' on 
every sa le. It is only the last transferee (who wants to get himself 
registered as a member) who afftxes the stamps and pays a registration 
fee to the company. 

Effect of blank transfer. The delivery of a share certificate with the 
transfers executed in blank passes not the property in shares but as title, 
legal and equitable, which will enable the holder to vest himself with the 
shares, without risk of his being defeated by the registered owner or any 
other person deriving title from the registered holder. I ' 

U ntil the requisi te fo rmalities are complied with, the transferee does 
no t become the lega l owner of the shares. M ere delivery of shares along 
with the blank transfer deed does not by itself make the transferee the 
owner of the shares. IS 

I f the person to whom the share certi fica tes and blank transfers have 
been handed over, gets himself registered with the company as a holder 
and then trans fers them to an honest purchaser, the title o f the latter will 
be protected.I

' 

lIIank transfers not negotiable instruments. The blank transfers are 
not negotiable instruments and if a person obtains them by fraud, 
possession cannot pass a good title to a bona fide purchaser for value.11 

I'Colonial Bank v. Cady (1890) 14 App. Cas. 267. 
ISCommissioner afWealth Tax, W Bengal \', Sml. Swnitra Devi JaLan (1975) Tax 

L.R. 436. 
l'Abdul Vaheed v. Hasanlllly 50 Bomb. 229. 
i7Hazari Mal Sahan Lal v. Sa/ish Chander Ghosh (1916), I.L.R. 46, Ca t. 33 1. 
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Life of blank transfers restricted. In order to curb the abuse inherent in the 
system of blank transfers and to limit its life, Section 108 lays down certain 
restrictions. The instrument of transfer must be stamped with a date by the 
Registrar and the instrument duly executed must be delivered to the company 
for registration (a) in the case of shares dealt in or quoted on a recognised stock 
exchange at any time before the register of members is closed for the first time 
after the SLamped date or within twelve months of the dale of presentation to 
the prescribed authority, whichever is later; and (b) in any other case, within 
two months of the date of presentation to the prescribed authority. 

TRANSMISSION OF SHARES 

When shares pass by operation of law from one person to another, it is 
known as transmission of shares. This happens when a member dies. becomes 
insolvent or goes insane. Transmission thus means the passing of title and right 
to deal with shares from one person to another by some event such as death, 
insolvency or lunacy. In all such cases the legal representative or the Official 
Assignee or Receiver or administrator appointed by the court, shall be entitled 
to the shares. 

Nomination or shares and Debenbues 
By Section 109-A, inscrted by the companies (Amendment) Act. 1999. every 

holder of shares or debentures may register the name of any person wi th the 
company in whom shares or debentures will be vested in the event of the death 
of the shareholder or debenture holder. 

Joint-holders may together nominate a person to whom all the rights in the 
shares or debentures of the company shall vest in the event of death of all the 
joint-holders. On the death of the holder of shares or debentures, the nominee 
shall become entitled to all the rights in the shares or debentures of the company 
to exclusion of any claimant whether under will or succession unless the 
nomination is varied or cancelled in the prescribed manner . . 

Transmission of Shares under Nomination 
On the death of the nominating shareholder, the nominee may either get 

himself registered as the holder of shares or transfer the shares. If the nominee 
elects to register himself as the holder of shares, he shall send to the company 
a notice in writing signed by him stating that he so elects and such notice shal l 
be accompanied with the death certificate of the deceased share holder. It he 
elects to transfer, he shall notify the election by executing a transfer. All the 
limitations and restrictions with regard to the right to transfer and registration 
of transfer shall apply to such notice or transfer as aforesaid . 

A person, being a nominee, becoming entitled to a share on transmission 
shall have the same right as to dividend and other advantages and privileges. 
as if he were the original holder, except that before registration as a member, 
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he shall not exercise any right as member at the meeting of the company. The 
board may at any time. give notice to such a person requiring him to make his 
election as above. and if he docs not comply with such notice within ninety 
days, the board may thereafter withhold payment of all dividends, bonus or 
other moneys payable in respect of the shares until the requirements of the 
nutice have been complied with. 

Differences between Transfer and Transmission of Shares 
(i) When shares pass from one person to another by a voluntary act , it is 

called a transfer. Where shares pass from onc person to another by operation 
of law, it is called transmission. 

(2) Transfcr is a general method of transferring property in shares. whereas 
lransmission lakes place under special circumstances such as death, insolvency 
or lunacy. 

(3) In the case of transfer, an instrument of transfer duly stamped and executed 
by the transferor and transferee is essential. tn the case of transmission, only 

proof of the title of the legal representative to the shOITes and letter of request 
are required. There is no instrument of transfer. 

(4) The transfer of shares is generally against consideration, but in transmission 
there is none . 

QUESTIONS 
I . Bricny outline the procedure for transfer of shares. 

{Delhi, M. Com., 1976{ 
2. How is a trans fer of shares of a company effected, and by whom? Under 

what circumstances maya company refuse to register such transfer? What is 
the remedy in case of such refusal? {I.e. WA ., Jul)' 19651 

3. Explain the provisions relating to trahsfer and transmission of shares. 
{Kerala, B. Com., 1973{ 

4. Explai n the provisions of the Companies Act regarding transfer and 
transmission of shares. What is the effect of a forged transfer? 

lM" ru', M. Com, 19651 
5. Distinguish between transfer and transmission of shares and describe the 

procedure for the transfer of shares. {I. e. WA. , JUlie 1974 / 

6. How can a valid transfer of shares be made? When can a company refuse 
to register a transfer of shares? What are the remedies available to the aggrieved 
party when the transfer of shares is wrongfully refused by the company" 

{Delhi, B. Com. (HailS.), 1986 / 
7. What is a blank transfer? State the procedure prescribed by the Companies 

Act to curb the practice of holding shares under blank transfers. 
{Company Secrelary (Filial), April 1972 / 
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8. What is forged transfer? State the legal position of the respective part ies 
involved. 

9. Write a short note on restrictions on blank transfers. 
[Delhi, M. Com., 1977, 79J 

10. What is transmission of shares? Explain the regulations regarding the 
transmission of shares as per Table A [Kerala, B. Com, 1974J 

PRACTICAL PROBLEMS 

1. A buys 200 shares in a company from B on the faith of a share certificate 
issued by the company. A tcnders to the company a transfer to himself from B duly 
executed togethe r with B's sha. re certificate. The company discovers that the 
certificate in the name o f B has ocen fraudulently obtained and refuses to transfer. 
Advise A. Is he entitled to gel the registration of transfer? 

[CA. (Inter) May, 1974J 
2. Mr K purchased from Mr Y, 1,00,000 fully p<1id-up equity shares of Rs 10 

each, of ABC Ltd, and delivered the lran!;fer deed IOgether with the share scrips 
10 the company on 30th April 1970 with an application of even date seeking 
regis tration of the shares in his own name. ABC Ltd., neither registered the shares 
ip. the name of Mr K nor communicated the refusal to register the transfer on or 
before 30th June 1970. An appeal under Sec. 111 of the Comp<,nies A ct, 1956, was 
made to the Central Government in December 1972. Is the application valid? 

ICompany Secretary (Final), April 1974J 
3. A applied for transfer in respect of cenain shares in his name. A board 

meeting was held and the transfer documents were considered. The board was 
evenly divided with no casting vote. Should the transfer be registered? 

4. A is the registered holder of certain shares in the books of the company. By 
fraud or theft, B obtains possession o f A's share certificate, forgesA 's signatures to 
the transfer and succeeds in gelling himself registered in the books of the company 
as holder of shares and obtains from the company a new certificate made out in 
his name. B then sells his shares to C, an innocent purchaser, who, in reliance upon 
B's cer tificate, buys the shares in good faith and without nmice of 8's fraud. The 
company then registers C as holder of the shares and issues a certificate to him. The 
fraud is subsequently discovered by A and brought to the notice of the company. 
Discuss the legal position. 
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M A NAGEMENT OF A COMPANY 

DIRECTORS 

A company is an art i fi cial person crea ted by law. I t does not have any 
phv,ica l existence. It exists only in the eyes o f the law. As such it cannot 
act hv itsel f and acts instead through human agency. The persons through 
whom i t acts and by whom the husiness o f the com pany is conducted arc 
known as directors. T he directors o f a company arc co llect ively known as 
the " hoa rd of directors" or the ·'hoard". Section 29 1( 1) lays down that 
the hoard of directors o f a company shall be entilled to exercise all such 
powers and to do all such acts and things, as the company is authorised 
In exercise and do. 

Definition, Section 2(13) defines a director as any person occupying 
the posit ion of a direc tor, by whateve r name he is called. It means that a 
pcrson who performs the duties o f a director will be known as a director 
irrespective o f the name by which he is ca lled. It may be pointed out here 
that a di rector is a person who is responsible for direction, control and 
management of the affairs of a company. Since a company is an artificial 
person, it is the directors who exercise the powers o f a company on ths 
hehalf. Jessel, M .R. observed: " It does not maller what you call them so 
long as you understand what the ir real position is, which is tha t they are 
rea llv commercia l men managing a trad ing concern for the benefit of 
themselves and of all the shareholders in il. "i 

According to Sect ion 303 IExp lanat ion ( 1) 1 any person, in accordance 
with whose direct ions o r i nstructions, the hoard of di rectors of a company 
i, accustomed to act, shall be deemed to be a director of the company. 

Only individuals to he directors. No hody co rpora te, associat ion or 
firm shall he appoin ted director of a company. O nly an individua l sha ll 
be appointed as one. (Sec. 253) 

Number of Di rectors 
.Minimum nnd maximum number of dirccrors. Every public compa ny 

IRe Fores, oJ Dean Coni Mining Co .. (1878) 10 Ch. D . 450. 
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shall have al leasl Ihree directors and every olher company (including 
deemed 10 be public company under Section 43-A) shall have at least 
two. (Sec. 252) 

SUbject to this minimum number of directors, the articles of a 
company may fIx Ihe minimum and maximum number of directors for its 
board of directors. 

Right to increase the number of directors. Within the limits prescribed 
by the articles, Ihe company may increase or reduce the number of its 
directors by an ordinary resolution in general meeting. (Sec. 258) 

In the case of a public company or a privale company which is a 
subisidiary of a public company, any increase which is beyond the limit 
fIXed by the articles must be approved by the Central Government except 
where Ihe increase in the number of its direclors does not make the total 
number of directors more than twelve. (Sec. 259) 

Appointment of Directors 
(1) First directors. First direclors are usuolly named in Ihe articles. 

Alternalively, Ihe articles may provide thaI the number of directors and 
the names of the firsl direclors shall be delermined in writing by the 
subscrihers of the memorandum or by a majority of them 

If Ihe articles neither contain Ihe names of the directors nor any 
provision fo r appointing them, subscribers of the memorandum who are 
individuals shall be deemed to be the direclors o f the company. They 
shall ho ld office unlil directors arc duly appointed in Ihe first annual 
gcne ra l meeling. (Sec. 254) 

(2) Subsequent appointment of directors by members. Section 255 
provides that subsequent directors shall be appoinled by the company in 
general meeling. In case of a public company or of a private company 
which is a subsidiary of a public company, at leas I Iwo, thirds of the total 
number of direclors shall be those who shall retire"b( rotation. This 
means that o f Ihe tOlal number of directors only onc third c:! n hold 
pennanent direclorships. However, the articles may 'provide for the 
relirement of all directors at every annual general meeting. In the case of 
a private company, a ll directors can be permanent if the articles so 
provide. 

Retirement of directors by rotation. At every subsequenl annual general 
mecting, one-Ihird (or Ihe number nearest to one-third) of such directors 
as arc liable to retire by rotalion, shall retire from office. Directors who 
retire by rotation at e"ery annual general meeting shall be those who 
have been longest in office since their lasl appointment. As between 
persons who became directors on the same day, those who are to retire 
shall be determined by lot, in default of any agreemenl among 
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themselves. 1Sec. 256(1)(2)1 
Reappointment o[ retiring directors. At the annual general meeting at 

which a director retires by rotation, the company may fill the vacancy by 
appointing the retiring direclOr or some other pe~on in his place. If the 
place of the retiring director is not filled and the meeting has not 
expressly resolved not to fill the vacancy, the meeting shall stand 
adjourned till the same day in the next week, at the same time and place. 
If at the adjourned meeting also, the place of the retiring director is not 
filled and the meeting has also not expressly resolved not to fill the 
vacancy, the retiring direclOr shall be deemed 10 have been reappointed 

,at the adjourned meeting, unless (a) a resolution for reappointment of 
such a director has been put to the meeting and lost; (b) the retiring 
direclOr has, by a notice in writing addressed to the company or its board 
of direclO~, expressed his unwillingness to be so reappointed; (c) he is 
not qualified or is disqualified for appointment and (d) a special or 
ordinary resolution is required for his appointment or reappointment. 
ISec. 256 (3)(4)1 

Appointment o[ persons other than retiring directors. A person who is 
not a retiring director shall be eligible for appointment to the office of 
director if he or some member intending to propose him has given not 
less than fourteen day's notice to the company before the date of the 
meeting. The person sending such notice is also required to deposit Rs 
500 with the company which shall be refunded to the depositor if the 
person gelS elected as a dircclOr. Otherwise the same will be forfei ted by 
the rumpany. The company shall inform ilS membe~ of his candidature 
at lcist seven days before the date of the meeting by serving individual 
notices on membe~. If this is not possible, the company shall advertise 
such candidature not less than seven days before the meeting in at least 
two newspape~ circulating in the place where the registered office of the 
company is located. (Sec. 257) 

Filing o[ consel1l [or directorship with the company and the Registrar. 
Every person (other that a director retiring by rotation) whose name is 
proposed as a candidate for the office of a director shall sign and file with 
the company his consent in writing to act as a director. if appointed. 
Similarly a person who has been appointed as a director for the fi~t time 
is required to sign and file with the Registrar his consent in writing to act 
as such within thirty days of his appointment. (Sec. 264) 

Appoil1lmel1l o[ directors to be <'oted on indi"idually. Every director shall 
be appointed by a separate resolution put to vote separately. An 
appointment of two or more pe~ons as directo~ of the company by a 
single resolution is not valid unless a resolution that it shall be so made 
has fi~t been adopted unanimously by the membe~' It may also be noted 
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here that appointments of directors arc made by ordinary resolutions 
passed in the general meetings of the shareholders. (Sec. 263) 

Proponionai represenration for the appoinrmenr of directors. Section 265 
provides that the articles of a company may provide for the appointent of 
not less than two-third of the total number of the directors according to 
the principle of proportional representation, whether by the single 
transferable vote or by a system of cumulative voting or otherwise. Such 
appointments can be made once every three years. This section intends to 
provide the minority with an opportunity to place its nominee or 
nominees on the board. 

(3) Additional directors. If permitted by the articles, the board of 
directors may appoint additional directors. Such additional directors 
shall hold office only up to the date of the company's next annual general 
meeting. The number of the directors and additional directors together 
shall not exceed the maximum strength fIXed for the board by the articles. 
(Sec. 260) 

(4) Casual vacancies. If the office of any director appointed by the 
company in general meeting is vacated before his term of office expires 
in the normal course, the resulting casual vacancy may be filled by the 
board of dir.cctors at a mccting of the board, unless the articles of the 
compa ny prescribe a different procedure. Any person so appointed shall 
hold office till director in whose place he is appointed would have held 
office, had it not been vacated. (Sec. 262) 

(5) Alternate directors. If authorised by its articles or by a resolution 
passed by the company in general meeting, the board of directors may 
appoint an a lternate director where the original director is likely to be 
absent for a period of not less than three months from the state in which 
the mcct in gs o f the board are ordinarily held. 

An alternate director shall not hold office as such for ~ period longer 
than that permissible to the original director in whose plaoe he has been 
appOinted, and shall vacate office if and when the original director 
returns to the state in which meetings of the board are ordinarily held. 
(Sec. 313) 

(6) Appointment or directors by third parties. Section 255 provides 
that one-third of the total number of directors of a public company or 'a 

private company which is a subsidiary of a public company may be 
appointed by relevant parties on a non-rotational hasis, if the articles so 
authorise. Articles may give such power to debenture holders, a banking 
company or a financial corporation that has advanced loans to the 
company. 

(7) Appointment by the Central Government. In the case of 
oppression or mismanagement, tbe Central Government has the power 
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to appoint such number of directors on the board of directors of a 
company as the Company Law Board may direct to effectively safeguard 
the interests of the company or its shareholders or the public interest. 
Such persons shall hold office as directors for not more than three years 
on anyone occassion. The Company Law Board can take up the matter 
for such direction on a reference made to it by the Central Government 
or on the application of at least one hundred members of the company 
or of members holding at least one-tenth of the total voting power. 

A person appointed by the Central Goveinment to hold office as a 
director shall not be required to hold any qualification shares nor shall he 
be liable to retire by rotation. However, the Central Government may 
remove any such director from his office and anOlher person be 
appointed by that Government in his place to hold office as a director. 
For the purpose of reckoning two-third or any other proportion of the 
total number of directors of the company, a director appointed by the 
Central Government shall not be taken into account. 

No change in the board of directors of a company on which the 
Central Government has appointed a director or directors shall have 
effect unless approved by the Company Law Board. (Sec. 408) 

Number or Directorships 
Limitation on number of directorships. No person shall hold the oflice 

of director at the same time in more than twenty companies. Where a 
person already holding the ofr.ce of director in twenty companies, is 
appointed director of any other company, the appointment shall nOl take 
effect unless within fifteen days such person effectively vacates his ofr.ce 
as director [rom any of the companies in which he is already a director. 
His appointment shall become void immediately on the expiry of the 
fifteen days if he does not effectively vacate his offce as director in any of 
the other companies. 

Exclusion of certain directorships. In calculating the number of twenty 
companies, the following companies shall be excluded: (a) a private 
company which is neither a SUbsidiary nor a holding of a public company; 
(h) an unlimited company; (c) an association not carrying on business for 
profit or which prohibits the payment of a dividend; and (d) a company 
in which such an individual is only an alternate director. 

Penalty. Any person who holds ofr.ce or acts as a director of more than 
twenty companies shall be punishable with fine which may extend to five 
thousand rupees in respect of each of those companies after the first 
twenty. (Sees. 275 to 279) 
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Share Qualification 
The Companies Act docs not provide for any share qualification for 

any director. However, Regulation 66 of Table A provides that the 
qualification of a director shall be holding of at leas t one share in the 
company. The articles of a company generally provide for such 
qualifica tion shares so that directors may have personal interest in the 
company.' 

Quantum alld time [or Obtaining qualification shares. Where the anicles 
provide for qualification shares, Section 270 requires that such quali­
fica tion shares should be obtained wit hin two months of the appointment 
as directo r. Any provision in the anicles of the company shall be void 
insofar as it requires a person to hold the qualification shares before his 
appointment as a director or to obtain them within a shoner time than 
two months after his appointment as such. It further provides that the 
nominal value of shares shall not exceed five thousand rupees or the 
nominal value of one share where it exceeds rive thousand rupees. 

Conseqllellces o[ lIoll-compliance. If a director fails to obtain his 
qua lifica tion shares within two months of appointment or thereafter 
ceases to hold them at any time, he shall cease to be a director. ISec. 
283( 1 )1 

If, after the expiny of the said period of two months, any person acts 
as a director of the company when he does not hold the qualification 
shares, he shall be punishable with a fine which may extend to fifty rupees 
for every day between such expiry and the last day on which he acted as 
a director. (Sec. 272) 

Other requirements. The holding of a share warrant shall not be 
deemed to be sufficient qualifica tion. On ly shares must be held. Unti l the 
required number of shares are registered in the name of the director, he 
is not qualified..' 

Unless the anicles o therwise provide, a joint holding will be sufficient 
for share qualification.' 

Disqualifications of Directors 
Section 274 provides lhat a person shall nut be capable of being 

appointed a director of a company, if 
(i) he has been found to be so unsound mind by a coun of competent 

ju r isd iction and the finding is in force; 
(ii) he is an undischarged inso lvent; 

'Archer' Case ( t892) I Ch. 322. 
JChnnnel Collieries Tms/ Ltd. l '. Dover Light Raj/way Co., ( 1914) 2 Ch. 506. 
'Gmnd)' v. Briggs 1910, 1 Ch. 444. 
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(iii) he has applied to be adjudicated as an insolvent and his 
application is pending; 

(iv) he has been convicted by a coun of an o ffence involving moral 
turpitude and sentenced to imprisonment for not less than six months 
and a period of five yea rs has nO[ elapsed from the date of expi ry of the 
sentence; 

(v) he has not paid any ca ll in respect of shares o f the company held 
by him and six months have elapsed from the last day fLXed for such 
payment; and 

(vi ) he has been disqualified by an order of the coun under Section 
203 of the Act for the purpose of preventing fraudulent persons from 
managing companies. 

Where a person has been removed from the office of direclOr by the 
Central Government under Section 388-E, he becomes disqualified lO 
hold the office of director of any company for five yea rs from the date of 
the order of remova 1. 

Removal of disqualificalions by Central Government. The Central 
Government by notifica tion in the Official Gazelle may remove the 
disqualifica tions ment ioned in clauses (iv) and (v). 

Additional disqualificat ions in case of private companies. An indepen­
dent private company may add any other additional disqualifica tions in 
its anicles for the appointment of directors. 

But a public company and its subsidiary private compay ca nnot adopt 
any other additional disqualifica tions in its an icles for the appointment 
of directors.' 

'\)'Dc Ion of Office by Directors 
..../1>--" e office of a director shall become vacant if, 

. /Ii) he fails lO obtain qualifica tion shares within two months o f his 
( appointment, or at any time therea fter ceases to hold qualification 

shares; 
/ (ii) he is found to be of unsound mind by a coun of competent 

;Jurisuiction; 
/ (iii) he applies to be adjudica ted as an insolvent; 
r A iv) he is adjudged an insolvent ; 
/ .Av) he is convicted by a coun of an offence invo lving moral turpitUde 
,/.lnd is sentenced in respect thereo f to imprisonment for not less [han six 

months; 
/ (vi) he fa ils to pay any call in respect of shares of the company held by 

/ him within six months of the last date fixed for payment of the ca ll, unless 

'Cricket Clilb of India v. Madlw v L. Aple. ( 1975) 45 Comp. Cas. 574. 
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Central Government has, by notifica tion in the Orficial Gazc!\e, removed 
the disqualification incu rred by such failure; 
/ll'ii) he absents himself from threc consecutive meetings of the board 

/ of directors or from all meetings of the board for a continuous period of 
three mon ths, whichever is longer, without obtaining leave of absence 
from the board; 
A viii) he (whether by himself o r by any person for his benefit or on his 

/account), or any firm in which he is a partner or any private company o f 
which he is a director, accep ts a loan or guarantee or security for a loan 
from the company in contravention of Section 295; 
/iix) he makes a contract with the company in cont raven tion of Section 

/ 299, that is, without disclosing his interest in the contract; 
/ (x) he becomes disqualified under Section 203 of the Act for the 

/ purpose of preventing fraudulent individuals from managing companies; 
...Axi) he is removed in accordance wi th Sect ion 284; 

/ .)xii) he was appointed a director by virtue of his holding any office or 
/t~er employment in the company, and he ceased to hold such office or 

ot her employment in the company. 
Penalty for non -compliance. If a person functions as a director and 

knows that this office has become vacant on account of any of the above 
disqualifica tions, he shall be punishable with a fine which may extend to 
five hundred rupees for each day on which he so functions as a director. 

Addilional grounds in case of privale companies. An independent 
private company may provide additional groundS in its art icles for 
vacation of the orfice of a director. (Sec. ~ 

Removal of directors 
A director may be removed from his orfice (a) by the shareholder> 

(Sec. 284); (b) by the Central Government (Sees. 388B to 388E); and (c) 
by the Company Law Board. (Sec. 402) 

( I ) Removal by shareholders. Section 284 provides that a company 
may, by ordinary resolution, remove a director from his orfice before the 
expiry of his period of office. But a director appointed by the Central 
Government under Section 408 or a director of a private company 
holding office for li fe on the first day o f April, 1952 or a director 
appo inted under the system of proportional representation under Section 
265 ca nnot be removed by the company. 

Requirement of special nO/ice. Spectial notice shall be required of any 
resolution to remove a director under this section. This means that no tice 
of the intention to move the resolution should be given to the company 
not less than fourteen days before the meeting. 

On receipt of notice of a resolution to remove a director the company 
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shall forthwith send a copy of it to the director concerned and the 
director (wheter or not he is a member o f the com pay) shall be entitled 
to be heard on the resolution at the meeting. 

Right of director to make representation. The director concerned may 
also make a representation and require the company to circulate it 
among the members. In such a case, the company shall state the fact of 
a representation having been received in the notice o f the resolution 
given to its members and also send a copy o f the representation to every 
member of the company, unless it is too late for it to do so. If, for any 
reason a copy has not been sent, the director may require that the 
representation be read o ut at the meeting. Such representations need not 
be sent out and need not be read out at the meeting, if the Company Law 
Board is satisfied that the rights under this section are being abused to 
secure needless pUbl icity for defamatory mailer. 

Filling up of \'Ocane)'. A vacancy created by removal o f a director may 
be filled at the same meeting provided special notice o f such intention 
has been given ea rl ier. A director so appointed shall hold orrice until the 
date up to which the director removed would have done so hod he been 
not removed. If the vacancy is not filled at the meetin g, the board shall 
fill it as if it were a casual vacane), under Section 262. But in no case shall 
the director removed from office be reappointed. 

Right to compensarion. A director removed under this section shall not 
be deprived of any compensa tion or damages payable to him In respect 
o f the termination of his appointment as director or o f any appointment 
terminating with that as director. 

This section is intended to empower the share holders to remove a 
director from office even before the expiry o f his period o f o ffice where 
his continuance in the o ffi ce o f director is not in the in teres t o f the 
company. 

The resolution removing the director need not state reasons for his 
removal. 

(2) Removal by the Central Government. The Central Government 
has been empowered to remove managerial personnel fro m office on the 
recommendation of the Company Law Board under 'Section 388B to 
388E. The Central Government is empowered to make reference to the 
Company Law Board against any managerial personnel, where in the 
opinion of the Central Government, there are circumstances suggesting: 

(a ) that any person concerned in the conduct and management o f the 
affairs of a company has been guilty o f fraud, misfeasance, persistent 
negligence in ca rrying out the Obligations and functions under the law or 
breach of trust; or 

(b) that the business o f a company is not or has not been conducted 
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and managed by such person in accordance with sound business 
principles or prudent commercial practices; or 

(e) that a company is or has been conducted and managed by such 
person in a manner which is likely to cause or has caused serious injury 
or damage to the interest o f the trade, industry or business to which such 
company penains; or 

(d) that the business of a company is or has been conducted or 
managed by such person with intent to defraud its creditors, members or 
any o ther persons or otherwise for a fraudulent or unlawful purpose or 
in a manner prcjudicial to public interest. 

The Cen tral Government may sta te a case against the person and refer 
the same to the Company Law Board for an inquiry into the case and 
record a decision as to whether or not such a person is fit to hold the 
office of a director o r any other office connected with the conduct and 
management of any company. 

In the above circumstances, the power o f the Central Government to 
refer a case to the Company Law Board against any managerial personnel 
is coupled with duty and that duty must be performed when certain 
cin.:umslanccs exist. In such circumstances, the Central Govcrnmcnl has 
no choice but to make a rcfcrcncc.6 

Effects of removal order. After the case is heard by the Company Law 
Board, it shall record its decision. If the decision is against the 
respondent, the Central Government may, by order, remove him from the 
o ffi ce of director or any other o ffi ce connected with the conduct and 
management of the affairs of the comppany. 

Any person against whom an order of removal from office is made 
sha ll not hold the office of a director or any other office connected with 
the conduct and management of the affairs of any company during a 
period o f five years from the date of the order of removal, unless the 
period is remilled by the Central Government with the previous 
concurrence of the Company Law Board. 

Again, no compensation shall be payable to a person removed from 
office under this section. 

Centml Government's approval required to jill up the vacancy. The 
company may, with the previous approval of the Central Government, 
appoint another person to that office in accordance with the provisions 
of the Act. 

(3) Removal by the Company Law Board. Where an application has 
been made to the Company Law Board for prevention of oppression and 
mismanagement (Sees. 397 and 398), the Company Law Board may 

'A /ok Prakosh Jain \'. Union of India (1973) 43. Comp. Cas. 68. 
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provide for the termination or selling aside of any agrccment betwccn 
the com pan)' and its directors. Such an order shall have the effcct of the 
removal of directors from their office. (Sec. 402) 

Effect of removal order. Such a director or the managing director shall 
not be entitled to claim compensation or damages for loss of office. 
Similarly, he shall not be entitled to hold any managerial office for a 
period of five years from the date of the Company Law Board's order. 
(Sec. 407(1)( 

Resignation of Omce by Directors 
There is no provision in the Companies Act, 1956 relating to 

resignation by a director. The articles may provide that a director may 
resign his office by sending a notice or resignation at any time in the 
manner provided in the articles. In such a case, the resignation will take 
effect without any nccd for its acceptance by the board o f dircctors or the 
company in the general mccting. Acceptance of resignation will also not 
be necessary where the resignation states that it is to take effect 
immediately, unless the articles or any provision of law makes acceptance 
a necessary condilion. 

In the absence of any provision in the articles regarding resignation by 
a director, a director ca n resign at any time by giving a reasonable notice 
to the company, no matter whether the company accepts it or not.'" 

In the absence of any provision in the articles, it is well scttled that a 
resignation once made takes cffeel immediately when intention 10 resign 
is made dear. t: 

The resignation may be oral' Once a dircctor has resigned, he is not 
entitled to withdraw except with the consent of the company or the 
directors of the company.1O 

It may be noted here that a resignation will not relieve a director from 
any liabilities and Obligations which he may have incurred while in office. 

Legal Position of Directors 
The Companies Act does not define the position of directors. Sectrion 

2( 13) defines a director as any person occupying the pOSition of a direc­
tor, by whatever name called. There has bccn considerable controversy 
regarding the exact lega l position of directors. Directors have been des­
cribed as trustees of the company as well as agents of the company by 

'Abdul [{nq. v. KOIpndin Indus trier LuL AI.R. ( 1960) Mad. 482. 
' T. Murnri ,'. StOle (1976) 46 Comp. C'lS. 613 (Mad.). 
9Lnlchford Premier Cinema Ud. \'. Enn;on (1931) 2 Ch. 409. 
IOG/ossap I '. Glassap (1907) 2 Ch. 370. 
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some, while still others call them managing partners of a going concern. 
In this connection Bowen LJ. observed: "Directors are described some­
times as agents, sometimes as trustees and sometimes as managing 
partners. But each of these expressions is used nOl as exhaustive of their 
powers and responsibilities, but as indicating useful points of view from 
which they may, for the moment and for the particular purpose, be consi­
dered." In another case it was observed: "The directors are mere trustees 
or agents of the company--trustees of the company's money and property: 
agents in the transactions which they enter into on behalf of company." 

Directors as trustees. Although directors are not, properly speaking, 
trustees, yet directors have been described as trustees of the company. 
This is because, like trustees, directors in the performance of their duties 
stand in a fiduciary position in relation to the company. The courts 
cxpect from directors the same degree of integrity and standard of 
oonduCl as from a trustcc. 

Directors as trustees of the company s money and property. Directors are 
trustecs of the company's money and property and they are bound to deal 
with capital under their control as a trust. They must act in good faith and 
exercise their powers in the intercst of the company. As Lindley LJ. 
observed in Re Lands Allotment Co.: "Although directors are not, 
properly speaking, trustees, yet they have always been considered and 
treated as trustees of money which comes to their hands or which is 
actually under their control; and ever since joint stock companies were 
invented, directors have been held liable to make good moneys which 
they have misapplied upon the same footing as they were trustees!) 

For instance, where the directors improperly paid dividend without 
proper investigation of a company's trading position and profit and loss 
account, they were held liable to make the amount good to the 
company." 

Similarly, since directors occupy a fiduciary poSition, they should not 
make any secret profits. Where the directors make a secret profit, they 
shall be bound to account to the company for itlS 

Directors as trustees in respect of powers entrusted to them. The directors 
are also trustees in respect of powers entrusted to them. They must 
exercise these powers bona Jirk in the interest of the company. Examples 
of such powers are: (a) the power to make a call," (b) the power of 

"Impenal Hydropathic Co. l '. Hampson (1882) 23 Ch. D. 1. 
"Great Eastern Rly. l '. Tumer (1872) L.R. 8 Ch. App. 149. 
"(1894) 1 Ch. at p. 631. 
"Rance 's Case (1870) L.R. Ch. App. 104. 
URegai (Hastings) Ltd. v. Gulliver (1942) 1 All. E.R. 378. 
"Alexantkr v. Alllomatic Telephone Co. (1900) 2 Ch. 56. 
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receiving payment of calls in advance," (c) the power of employing the 
funds of the company." (d) the power of forfeiting shares, \9 (e) the power 
of approving transfer of shares," and (J) the power of issuing the unissued 
shares of the company and making allotments thercof.21 

Trustees of the company and not of individual shareholders. It should 
further be nOled that directors occupy a fiduciary relationship only in 
relation to the company and not in relation to an individual shareholder. 
DireclOrs are not trustees for any particular shareholder. This point is 
well illustrated by the case Percival v. Wright. U [n this case directors 
bought shares from a shareholder when negotiations were being held by 
them for sale of the company at a very high price. They did not disclose 
this fact to the shareholder. It was held that the shareholder could not 
re pudiate the contract on that ground. 

Directors not trustees in the legal sense. Although directors have been 
loosely described as trustees, yet they are nOl trustees in the legal sense 
of the term. In Smith v. Anderson," James LJ. observed: "A trustee is 
man who is the owner of property and deals with it as principal, as owner 
and as master, SUbject only to an equitable obligation to· account to some 
persons to whom he stands in relation of a trustee. The office of director 
is that of a paid servant of the company. A direclOr never enters into a 
contract for himself, but he enters inlO a contract fot his principal, that 
is, for the company of which he is a director or for whom he is acting." 

The position of direclOrs as trustees can be brieny stated as follows: 
(i) Directors are nOl trustees in the legal sense of the term. 
(ii) However, they do occupy a fiduciary position in relation to the 

company and they are considered trustees with respect 10 the company's 
property and money. They are also trustees as regards powers entrusted 
to them. They must exercise these powers bona fide in the interest of the 
c'lmpany and they are accountable for secret profits made by them, if any. 

(iii) They are not trustees of individual shareholders. 
Directors as agents, It has already been noted that a company is an 

artificial person created by law, and has no physical existence. It has to act 
through its direclOrs who are its agents. The relationship between a 
company and its directors is that of a principal and its agent, and, as such, 
the'general principles of law governing principals and agents regulate the 

"Sykes' Case (t872) LR. 13 Eq. 255. 
\ "Re Oxford Building Society (1886) 35 Ch. D. 502. 

"Harris v. North Devon Rly. (1855) 20 Scav. 384. 
1JJ&nnett's Case (1854) 5 De. G.M. & G, 284, 297. 
"Piercy v. S. Mills & Co. (1920) 1 Ch. 77. 
~1902) 2 Ch. 421. 
"(1880) 15 Ch. D: 247. 
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relationship between a company and its directors. In this connection 
Cairns L.J. observed: "They are merely agents of the company. The 
company itself cannot act in its own person, for it has no person, it can 
only act through directors and the case is, as regards those directors, 
merely the ordinary case of principal and agent, for whenever an agent is 
liable, those directors would be liable. Where the liability would allact to 
the principal, and the principal only, the liability is the liability of the 
company."N 

In order to bind the company, the directors must act in the name of 
the company and within the scope of their authority. If the directors enter 
into a contract which is beyond their powers but within the powers of the 
company, the company, like any other principal, may ratify it :~ If the 
directors enter into a contract which is ultra vires the company, the 
company cannot ratify it and neither the company nor the directors are 
liable on it. However, the directors may be held liable for breach of 
implied warranty of authority." 

A5 agents, directors must act honestly and conduct the affairs of the 
company with reasonable care and diligenceH 

In/crested directors. In order to protcct any conmct of interest of a 
company and a director, Sections 299 and 300 regulate the relationship 
between the company and its directors. Under Section 299, if a director 
is interested in any contract or arrangement proposed 10 be entered into 
by the company, he must disclose his interest at the first meeting of the 
board held after he became so interested. Section 300 prohibits such 
director from taking pan in discuss ions or voting on such a contract or 
arrangement. 

Powers of directors wider than those of an ordinary agene. If may funher 
be noted that the powers o f directors arc much more than those of an 
ordinary agent. Once the directors arc elected, they derive cenain powers 
from the anicles and the Companies Act. Such powers can be exercised 
by them independently without any interference from or consultation 
with shareholders. However, in the case of an agen~)', the agent is always 
controlled and guided by the principal. 

Directors as managing partners. Directors have been described as 
managing panners because, on the one hand, they are entrusted with 
management and control of the affairs of the company, and on the other, 
they arc usually impon ant shareholders of the company. It is more nearly 

"FergllSon v. Wilson (1866) LR. 2 Ch. App. 77. 
25Granl I'. United Kingdom Switchback Rail Co. (1889) 40 Ch. D. 135. 
"Weeks \' Propert (1827) C.R. 8 c.P. 427. 
27Re City Equitable Fire Insurance Ltd., 1925 I Ch.407. 
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true to say that they are in the position o f managing partners appointed 
to fill that post by a mutual arrangement between all the shareholders. 

Directors as officers. U nder Section 2(30) o f the Companies Act, 
directors are officers of the company. As officers, they may be held liable 
if the provisions o f the Companies Act are not complied with. 

From the above discussion, one can conclude in the words of Jessel 
M .R. that," Directors have sometimes been called trustees or commercial 
trustees, and sometimes they have been called managing partners; it does 
not matter much what you ca ll them so long as you understand what their 
real position is which is that they are rea lly commercial men managing a 
trad ing concern fo r the benefit of themselves and of all the shareholders 
in it. 28 

Managerial Remuneration 
Prima facie, directors have no right to claim remuneration for their 

services." However, the articles of the company generally provide for 
such remuneration. 

Once the articles provide for the payment o f remuneration of direc­
to rs, it operates as an authori ty to the di rectors to pay remuneration from 
the funds of the company. Payment of remuneration is not restricted to 
payment out of pro fit. JO Although art icles do not constitute a contract 
between the company and the directors, yet where the articles provide 
expressly for payment o f remuneration to directors, such express 
provision operates as an offer accepted by the di rectors and provides the 
terms on which the di rectors are serving the company.'! They can 
themselves sue for their remunerat ion which is agreed upon impliedly or 
expressly." 

The amount of remuneration of directors was held to be a matter of 
internal management.)) 

Determining directors' remuneration, Section 309(1) provides that 
remuneration payable to directors shall be determ ined either by the 
articles or by a resolution passed by the company in general meeting. The 
art icles may require the resolution to be a special reso lution. However, 
the amount of remuneration and the mode of payment should be in 
accordance with the provisions of Secions 198 and 309. 

"'Re ForeSI of Dean Coal Mining Co. (1878) 10 Ch. D. 450. 
"'Dunston ,' Imperia4 E IC. Co. ( 1832) 3 Oar & Ad. 125. 
JOHarvey Lewis (1 872) 26. L.T. 673. 
"Swabey v POri Darwin Gold Mining Co. ( 1889) 1 Meg. 385. 
"Orlan " CICI'eiond, EIC. Co. ( 1865) 3 H. & c. 868. 
" Normandy,' Ind. Coope and Co. Ltd. ( 1908) 1 Ch.84. 
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O"cndl maximum managerial remuneration. Section 198 provides 
that the total managerial remuneration payable by a publi c company or a 
private company whi ch is subsidiary of a public company in respect of 
any financial year shall not exceed cleven per cent of the net profits of 
that co mpany for that year. The tcnn 'managerial remuneration' means' re­
mun eration payable to directors lincludin g managing/whole-time 
director(s)], and managcr. 

But somctimes a company may make no profits or make inadequate 
profits in a financial year. In such a case. the company may make pay­
Illellt of minimum remulleration to a managerial personnel with the ap­
proval of Ole Central Govemmcnt. However, the approval of the Central 
Government shall not be required for pay ment of minimum remuneration 
to a managerial personllel so long as OIC appointment and remuneration 
are in accordance with Schedule XlII (Scc. 269) . Schedule XTlI has been 
introduced by the Companies (Amendment) Act, 1988. It lays down con­
ditions for appointment and remuneration of managerial personnel without 
the approval of the Central Govemmenl. The Central Govemment has 
amended Schedule Xlll twice since 1988 and the amended Schedule has 
beco me effective w. e .f. 1st February, 1994 . Schedule XIII , inter-alia , 
provides that in the event of loss or inadequacy of profits in any financi al 
year, a company may pay remunerati on to a managerial person varying 
from Rs. 4,80,000 per annum or Rs. 40,000 per month to RS 10,50,000 
per alUlUm or Rs. 87,500 per monUl, depending upon Ule effective capital 
of the company specifi ed in Section II of Part II of Schedule XliI. Such 
remuneration may be paid as minimum remuneration wiOlOut Ole approva l 
of the Central Govemmcnt so long as Ole appointment and remuneration 
arc in accordance WiU, Schedule XIII (Sec. 269). 

Meaning of the term 'remuneration' . In order to make the limit of 
cleven per cent more effectivc, Section 198 provides that 'remunerati on' 
shall include the expenditure by the company-

(i) in providing any rent-fee accommodation or <lny oOler benefit or 
amenity in respect of acco mmodat ion free of charge: 

(i i) in providing any other benefit or amenity free of charge or at a 
concessional rate; 

(iii) in respect of any obligation or service which otherwise would 
have becn incurred by Ole directors or manager; and 

(i v) to effect any insurance on Ole life for any director or manager or 
his spollse or child or to pro\'ide ~ny pension, 31muity or gratuity for any 
of Ulem. (Explanation to· Sec. 198) 

However, the above limit of eleven per cent shall not include any fees 
payable to directors for attending meetings of board or of committee of 
the board. [Sec. 198(2)] 

Remuneration of managing or whole-time directors. A managing or 



226 Company Law 

whole-time director may be paid remuneration either by way of monthly 
payment or at a specified percentage of tbe net profits of the company or 
partly by one way and partly by other. But such remuneration shall not 
exceed five per cent of the net profits for one such director and if there 
is more Ulan on such director, ten per cent for all of them together. [Sec. 
309(3)1 

No director of a company who is in receipt of any commission from 
the co mpany and who is either in the whole-time employment of the 
company or a managing director shall be entiOed to receive any commis­
sion or oUlCr remuneration from any subsidiary of sllch company. [Sec. 
309(6)] 

Remuneration of directors. A director who is neither in Ole whole­
time employment of the company nor a managing director may be paid 
remuneration either (a) by way of a monthly, quarterly or annual payment 
Witil Ule approval of the Central Government; or (b) by way of commis­
sion if authorised by special resolution of Ule company. Where Ole com­
pany has a managing or whole-time director or manager, the total remu­
neration paid to one or more directors should not exceed one per cent of 
the net profits of the company. Where the company does not have any 
such managerial personnel, the total remuneration paid to one or more di­
rectors shall not exceed UlIee per cent of the net profits of the company. 

However, the company in general meeting WiUI the approval of the 
Central Government may sanction a higher percentage. [Sec. 309(4)] 

Payment of professional services. Section 309( 1), as amended by the 
Companies (Amendment) Act, 1965, provides that remuneration payable to 
a director in accordance with above rules shall include any remuneration 
payable to such a director for services rendered by him in any other 
capacity unless (a) the services rendered are of a professional nature; and 
(b) in Ule opinion of the Central Government Ule director possesses the 
requisite qualifications for professional practice. 

Payment of sitting fee. For Ole purpose of the first proviso to Section 
310, the allloUllt of remuneration by way of fcc for each meeting of the 
board of directors or a committee thereof, shall not exceed Ule sum of Rs. 
2,000. WiOlin this ceiling of Rs. 2,000, a company shall have discretion 
to pay such amount by way of sitting fee as may be considered appro­
priate. 

However, the approval of Ule Central Government is required for pay­
ing sitting fee exceeding Ule above ceiling. 

Increase in remuneration. Section 310, as amended by Ole Compa­
nies (Amendment) Act, 1988, provides that in case of a public company 
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or its subsidiaries. the remuneration of directors C3 IUlOt be increased in 
any way wiUlOut the approval of the Central Govemment except in those 
cases where Schedul e XIII is applicable and Ole proposed increase is in 
accordance with the cond itions specified in the Schedul e. 

Excess payment. If any director receives by way of remuneration any 
sums in excess of th e limits stated above. he will have to refund such sum 
to Ule co mpany and until such sum is refunded. he will hold it in trust 
for the co mpany. The co mpany caJmot waive ule recovery of any such 
sum wiOlOut OlC approval of OlC Central Govemment. I Sec. 309(5)1 

Prohibition of tax-free payment. A co mpany is prohibited from 

making any la x-free payment of remuneration to its officers or employees. 
(Sec 200) 

It is to be noted that the above provisions do not apply to a pri vate 
company unl ess it is a subsidiary of a public co mpany . ISec. 309(9)] 

The overall picture of managerial remuneration is shown in the chart 
given belo\\': 

Chart Sho\Ying The Limits Regarding Managerial Remuneration 

Djfferelll categorjes of managerial 
personnel enti tled to remunerOljol1 

J\laximlllJ1 percentage of 
ol1l1uol net profi ts 

(I) Over a ll limit for tota l remunerati on to all 
directors, Tl1aJlaging director(s) or manager 
aneIJor whole-time director(s). 

(2) All directors when 010 co mpany has 
managing director(s) or manager and/or 
whole-time director(s) 

(3) All directors when 010 company does not 
have managing director(s) or manager and! 
or whole-time director(s) 

(4) Manag ing director (when there is one 
managing director) 

(5) Manager (OlCre cannot be more OlaIl one 
manager) 

(6) Whole-time director (when there is one 
such director) . A who le-time director may 
be appoin ted alongwith managing director 
or a manager. However, simultaneous ap-

2 

II per cen t 

I per cent 

3 per cent 

5 per cent 

5 per celll 

5 per cent 
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pointmcm of a managing director clnd 
manager in a company is prohibited. 

Compolly Law 

(7) [\·tanaging directors or whole- lime directors 
(when there arc more than one of either 
category or of both cat egories) 

10 per cent 

Power of the Central Governm ent to Fix Remuneration 
T he companies (Amendmen t) Ac t, 1974, insened a new section 637-

AA T his section empowers the Central Government to ftx the 
remuneration o f manageri al personnel wit hin th e limits specifted in this 
Act_ at such amount or percentage o f the profi ts o f the company, as it 
may deem fit. While fLxing the remu nera tion, the Centra l Governmen t 
shall have rega rd to (a) th e financia l prosition of the company; (b) the 
rellluneration or co mmiss io n drawn by the individ u.al concerned in any 
ot her ca pacity, including his ca pacity as sole sell ing agent; (e) the 
remunera t ion or commiss ion drawn hy him from any ot her company; (d) 
profess iona l quali fi cat ions and experience of th e ind ividual concerned. 
and (e) pub lic policy relat ing [0 the remova l o f disparities in income. 

Admini s tr~ti\'e Ceilings on !\ Ia nagerial I~ emuneration 

As a socin-cco nomic measure, the Central Governmcnl framed certain 
ceilings in respect o f rcmun cr~tion payab le to managerial personnel in a 
puhlic lim ited company. T he first limi ts were fIXed by a circular issued on 
I I Nm·ember 1969, which were later amended in November 1978 and 
October 1979. 

V<J lid ity of re\'iscd gu idelines. The managerial remuneration 
guidclines issued in 1969 and revised in 1979 by the Centra l Governmen t 
hav·e been struck down as unconsi titutional by the D elh i High Coun in 
Mahindra and Mahindra Lilll ircd and Orhers I '. Un ion of India" a,ld by the 
Gujrat High Coun in Cibal1ll Limired and Orllers 1'. Union of India" on 
th e ~rou nd of non-existence o f public poliL)' relating to the removal of 
dispa riti es in incomes. It has been po inted out tha t having i ntroduced 
Section 6J7-AA in the Ac), the Government was bound to follow the 
IHov·isions o f that section. As publiC policy for removing disparities in 
incomes was nO[ formulated, sub-clause (e) of that sect ion, wrich 
requires Government to formu latc public policy, could not be 
implemented. 

The couns also exami ned the guidel ines with the object o f deciding 
whether they took into accou nt the fa ctors enumerated in clauses (a) to 
(d) of Sec tion 6J7-AA, viz. the financial position o f the company, the 

."( 1983) 53 Compo Cas. 409 (Delh i) . 

. "( 1980) 50 Compo Cas. 437 (Guj.) 
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qualification and experience or the director concemed. the remuneration or 
commission drawn by him rrOIll any other company. etc. As the guidelines 
did not take these into account. the courts ca me to ule conclusion Ulat 
they were violative of the law. 

The Govenlmcnt have gone in appeal in the Supreme Coun against 
these judgement s. During the pendency of thi s appeaL WitJl the leave of 
the Supreme Court . revised guidelines were issued by the Central Govem­
ment to be effcctiye from 1st April. 1983 . Under U,e guidelines of 1983 , 
the total maximulll remuneration pocket to an individual shall not exceed 
Rs. 2,02 ,500 (Salary Rs. 90.000 + Comm ission Rs. 45.000 + Perquisit es 
Rs. 67,500) per alUlUm from one or more comprulies put togeUler, subj ect 
to the statutory' limit s placed by U,e Co mpanies Act. 1956. 

Statuto!")' GuilJdincs on Managerial Remuneration-Seh. XU) 
The Companies (A mendment) Act, 1988 has now provided statutory 

guidelines regard ing the managerial remuneration in tJ1 C Act it self by in­
troducing Schedule X III. The guidelines regard ing managerial remunera­
tion effective from 1st April. 1983 will no more be applicable from 15th 
June. 1988 wh en the St:ltutO!)' guidelines specifi ed in Schedule XflI will 
start operating. No\\" a publi c co mpany which is a subsid iary of a publi c 
company can appoint a managing or whole-lime director or manager and 
fix tJlei r remun cration WitJl0Ut th e appro\"aJ 'of the Central Govemment. so 
long the samc is in accordance WitJl the conditions laid down> Schedule 
XIII. 

TIlC Central Government has amended Schedule X III twi ce since 1988 
and the amended Schedule has become effect ive \\' .e.f. 1st Fcbn.ary', 1994. 
It has removed monetary ceilings on managerial remuneration payable by 
companies having profits. The only cei lings on tJle managerial remuner­
ation arc tJlC percentage ceilings bid down in Sections )98, 309 and 387. 
Schedule XI II is composed of three pans. The prov isions of re\'ised 
Schedule XlII are stated bela\\' : 

SCHEDULE XfIl 

PART I 

APPOINTMENTS 

A person shall be eligibl e ror appointment as a I1lcUlaging or whole­
timc director or manager of a co mpany WitJlOlil Ule apprO\'al or the Ccn ­
tral Govemment provided tJle following conditions arc sat isfi ed: 

(i) he had not been sentenced to imprisonment for any period or to 
a fine not exceeding one tholls:l11d mpces under any of the ulinccn eco­
nomi c legislat ions speci fi ed in Schedul e XIII : 

(ii) he had not been detained for any period under the Conser""t ion 
of Foreign Exchange and Prevention of Smuggling Acth'ities Act. 1 97~ : 

(ii i) he has co mpl eted the age of 25 years and hns not attained tJle 
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age of 70 years or th e age of reti rement. if any. speci fi ed by the com­
pany. whichc" cr is earlier: 

rh) where he is managerial persoll in llIore than one company, he 
opts to draw rcmunerat ion from only one company: and 

(\) he is :l ci ti zcn of India . 

PART II 

REM UNE RA TlO N 

Sectio n I - RClllun erat ion Jla ~' a ble hy cu mpa nies hayin g profit s 
Subject to the proYi siolls of Sec. 198 and Sec. 309. a company having 

pro fit s in a financia l ~' ea r Illay pay any remunerat ion. by way of salary, 
dearness allowance. perqu isites. cOlllmi ss ion and other a llowances, which 
shall not exceed 5 per cent of ilS net pro fit s for one SiKh maIulgeri al 
perSall , and if there is more Ll1311 one such managerial perso n, 10 per cent 
for ;il l of Ule111 togeUler. 

This means tha t there would be no monetary ceilings at a ll on til e 
mall:lgerial remunerat ion pnid b~' a co mpany to its managerial personnel 
in the case of compani es having profi ts. The onl y ceili ngs on LllC man­
agerial remuneration (in the case of co mpanies having profi ts) arc the 
percentage ceilings laid down in Sections 198, 309 and 187 . Remuneration 
paynble by a co mpany to any managerial personnel in the event of ab­
sence or i.nadequacy of net profi ts duri ng any fi nancial yea r shall be 
gO\'cmed by Seet ion II of Part Tl of Sehedule X ll i diseussed hereaft er. 

Section II - Rcmune rat iun payahle by compa nies having no profits 
o r inatiC(luatc profits 

I. Notwitilstandi ng anything contained in this Part , where in any fi­
nancial year during tJ1 C currency of tenure of LlIC managerial person, a 
co mpany has no profi ts or its profi ts arc inadequate. it may pay remuner­
at ion to a manage ria l perso ll . by way of salary, deamess allowance, per­
qui sites and any other all owan ce, not exceed ing ceiling limit of Rs. 
10 .50.000 per an!\llm o r Rs. 87.500 per I\\omh ca leulated on the following 
sca le: 

Where the effec tive cap ital J\lol1th~v remuneration 
of company is - pay ab le shall not exceed 

(i) less than Rs. I crore Rs. 40,000 
(i i) Rs. I crore or more but Rs. 57.000 

less than Rs . 5 crorcs 
(i ii) Rs. 5 crorcs or more but Rs. n ,ooo 

less Llmn Rs. IS crores 
(i\ ') Rs. 15 creres or more Rs. 87.500 

2. A manageri al person shall a lso be eli gibl e to Ule following perqui­
sites whi ch shall not be included in the computation of the ceiling on 
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remuneration specified in Paragraph 1 o f thi s Section: 
(a) co ntrib ut ion to prov ident fund, superannuation fund or annuity 

fund to the extent these either singly or put together are not taxable under 
the Income-tax Act, 196 1. 

(b) gratuity payable at a rate not exceeding half a monu1' s sab ry fo r 
each completed year of service, and 

(c) encashment of leave at the end of the tenure. 
3. In addition to the perqui sites speci fi ed in Paragraph 2 of th is 

Section, an expatriate managerial person (incl uding a non-resident indian) 
shall be eligibl e to the following perquisites which shall not be included 
in the co mputation of the cci iiJlg on remuncration specified in Paragraph 
I of this Section: 

(a) Children 's education allowance: In case of children studying in or 
outside India, an allowance IimHed to a maxi mum of Rs. 5,000 per month 
per child or actual expenses incurred, whi chever is less. Such allowance 
is admissible up to a maximum of two children. 

(b) Holiday passage for children studving outside India/falllily staying 
abroad: Retum holiday passage oncc in a year by economy class or once 
in two years by fi rst class to children and to Ule members of the fa mily 
from the place of their study or stay abroad to India if Uley are not 
resicling in India W! til the managerial person. 

(c) Leave trave l conce.'·sion: Return passage fo r self and fam il y in 
accordance wi th the rul es speci fi ed by the company where it is proposed 
that tile leave be spent in h.o me country instead of anywhere in India: 

PART III 
Provisions applicable to Parts I and n of this Schedule 

I. The appointment and remullcration referred to in Parts I and II of 
iliis Schedule shall be subj ect to approval by a resolution of u1e sharehold­
ers in general meeting. 

2. The auditor or the secretary of Ole company or where the company 
has not appo int ed a secretary, a secretary in whole-time practi ce shall 
certi fy that the requirements of Ul is Schedul e have been compl ied w ith 
and such cert ifi cate shall be incorporated in the retum fil ed with Ule 
Registrar under Sec. 209(2). 

Compensation for Loss of Office 
Section 3 18 provides lliat a co mpany may pay co mpensation to a 

managing director or a director holding the offi ce of a manager or a 
whole-time director for loss of offi ce or for retirement from the office. No 
such payment shall be made by U1C company to any other director. Even 
the above mentioned persons shall not be entitled to any compensation in 
the following cases: 

(i) where the director resigns his offi ce in view of the reconstruction 
or amalgarnation of the company and he is appoint ed in the co mpany 
resulting from reconstruction or amalgamation: 
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( ii ) where the director resigns o therwise than no reconstruction or 
amalgamation o f the company; 

( i ii ) where th e o ffice o f th e direc tor is vacat ed under Section 203 or 
Section 283 (Sec tion 203 empowers the court 10 restrain fraudulent 
persons from managing compa nies and Section 283 prm'ides groundS on 
which the office o f the direc tor is vaca ted); 

( iv) where the company is heing wound up and the winding up is due 
to neg ligence o r default hy the director; 

(v) where the di recto r has been gu ilty of fraud or breach of trust, or 
gross negligence or mismanagement in the affa irs o f the company; and 

(vi) where th e director has instiga ted or has taken part directly or 
indirec tly in bringing about the termination o f his o ffi ce. 

The amount o f compensat ion shall not exceed the remuneration which 
he would have ea rned for the unexpired residue o f his term or for three 
years, whichever is shorter. 

Directorial Registers 
( I ) Register of directors. Every company shall keep at i ts registered 

office a register of its directors, managing director, manager and 
secretary. The register shall contain the following pa rticulars with respect 
to each of the above persons: 

( I ) (i) His present name and surname in full. 
(ii) Any former name or surname in full. 
(iii) His father 's name and surname in full or where the individual is 

a married woman, the husband's name and surname in full. 
(iv) His nationality of origin. 
(v) His usua l res idential address. 
(vi ) His business occupation, if any. 
(vii ) If he holds the office of a director, managing director. manager or 

secretary in any othe( body corporate, the particulars of each such office 
held by him. 

(viii ) His date o f birth . 
(2) If any directors have been nominated by a body co rporate, its 

corporate name and the particulars as mentioned above in respect of 
each director so nominated. 

(3) If any directors have been nominated by a firm, the name of the 
firm , particulars as mentioned above in respect o f each directo r so 
nominated and th e particulars o f the firm. 

Relllrn ( 0 be filled IVilh (he Registrar. The company shall send to the 
Registrar within thirty days o f the date of the first appointment of 
directo rs, a duplicate copy in the prescribed form of the contents of the 
register. Similarly any change in the above particulars shall be notified to 
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Ihe Regislrar in Ihe prescribed form wilhin Ihiny days of Ihe dale of Ihe 
change. (Sec. 303) 

illspeCiioll of the register. The above regisler shall be open to Ihe 
inspeclion of any member wilhout charge and of any other person on 
paymenl of one rupee' for each inspeclion during business hours, so Ihal 
no less Ihan Iwo hours in each day are allowed for inspeclion. (Sec. 304) 

(2) Register of director's shareholdings. Every company shall keep a 
register of direclOrs' shareholdings showing, for each direclOr of the 
company, Ihe number, descriplion and amount of shares or debentures 
held by him in the company. The regisler shall also show such paniculars 
in respect of holdings by each director in the company's subsidiaries and 
holding company and olher subs idiaries of the same holding company. 
The register must also give Ihe delails of the shares held in Irusl for him 
or o f which he has a righl 10 become the holder, whether on payment or 
not. 

Location and inspection of the register. The regisler shall be kepI allhe 
regislered office of Ihe company and it shall be open 10 inspection by 
members or debenture holders for at leas t IwO hours every day during Ihe 
peri od of founeen days before Ihe date of the company's annual meeting 
and cndi ng three days after the date of its conclusion. During the above 
period or allY olher period, il shall be open to inspection of any person 
aCling on behalf of Ihe Cenlral Governemlnl or Ihe Regislrar. 

The Central Governmenl or Ihe Registrar may req uire a copy of th e 
said register or any pan Ihereof. 

The register must be produced al Ihe commencement of Ihe annual 
general meeting and muSI remain open to any person with Ihe right to 
allend the meeling. (Sec. 307) 

Duty of directors to made disclosure of shareholdings. Seclion 308 
provides Ihal every direclor of a company shall give notice 10 the 
company of such mailers relaling 10 himself as may be necessary for 
enab ling Ihe company to prepare the above regisler. 

The above provisions shall apply 10 managers as Ihey apply 10 
direclors. (Sec. 308) 

(3) Register of contracts, companies and firms in which directors are 
interested. Seclion 30 1 provides Ihal eve ry company shall keep one or 
morc registers of such contracts in which a director is interes ted and of 
con tract s with such firms and comp~mies in which a director is interested. 
T he fo llowing part icula rs sha ll be enlered in Ihe sa id register: (a) Ihe dale 
of Ihe conlract; (b) Ihe names of Ihe panies; (c) Ihe principal lerms and 
condilions; (d) Ihe date on which il was placed before the board; and (e) 
the names of the directors voting for and against the contract or 
3rrangemcnt and the names of those remaining neutral. 
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Location and inspection of the register. The register shall be kept at the 
registered office o f the company and i t shall be open to its members for 
inspection. The members may take extracts therefrom and they may also 
obtain copies o f the same on payment of a prescribed fcc. 

Contracts by Directors with the Company 
Contracts in which a director is interested. Except ,,;th the consent of 

the board of directors o f a company, a director shall not en ter into any 
contract wi th the company for (a) the sa le, purchase or supply of any 
goods, materials or services; or (b) underwriting the SUbscription o f any 
shares or debentures of the company. TIlis restriction shall also apply to 
a relative of a director, a firm in which such a director or his relative is 
a partner, any partner o f such firm, or a private company of which the 
director is a member or a director. 

The Compan ies (Amendment) Act, 1974, further adds that in the case 
o f a company having a paid-up sha re capi tal of not less than rupees one 
cro re, no such contract sha ll be entered into except with the previous 
approval of the Central Governmen t. [Sec. 297( 1)1 

Exceptions. However, the above restrict ion ~oes not app:y in the 
following cases: 

(i) contracts for purchase or sa le o f goods and materials for cash at 
prevailing market prices; 

(ii) any contract or contracts for sa le, purchase or supply ofany goods, 
materials and services in which either of the panies regularly trades or 
does business and the total va lue in a year does not exceed five thousand 
rupees; 

(iii) in the case o f a banking or insurancc company, any transaction in 
the ordinary course o f business of such a company. [Sec. 297(2)1 

In circumstan ces o f urgent necessity, a director may enter into a 
contract with th, company for the purchase and sa le of goods even for a 
va lue beyond Rs 5,000 withou t ob taining the consent of the board. But in 
such a case, the consent o f the bOard shall be obtained at a meeting 
within three months of the date on which it was entered into. (Sec. 
297(3)J 

Consent must be to specific colllrncls. ConsenL under the above 
provisions must be specific and not a general consent to all contracts." 

Effect of non-compliance. If consent is not obtained or is refused, 
anything done in pursuance of the contract shall be voidable at the 
option of the board. [Sec. 297(5)] 

Disclosure of interests by a director. Section 299 provides that every 

36Wa!chand Nagar Industries Ltd. v RaJan Chand, AI.R., 1%3 130m. 285. 
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director of a company, who is anj ~l •• j concerned or interes ted in a 
contract or an arrangemen t by or on behalf of the company, shall disclose 
.he nature of his concern or interest at a meeting of the board of 
directors where the ques tion of entering into a conlract or arrangement 
is first considered. If he was nO! interested in the proposed contract or 
arrangement at the date of that meeting, he must disclose his interest at 
the first boa rd meeting held after he becomes so interested or concerned. 

Disclosure of inlereSI by nOlice. A general nOlice may bc given 10 the 
boa rd by a director to the effect that he is a (lirector or a member of a 
specified body co rporate or is a member o f a specified firm and is \0 be 
regarded as concerned or interes ted in any contract or arrangement 
which may be entered into between that firm or body corporate and the 
company. This wi ll be deemed to be a sufficien t disclosure o f concern or 
interest in relation to any co ntract or arrangement so made. 

£rpiry of Ihe nOlice. Any such general notice shall exp ire at the end of 
the financia l year in which it is given, but may be renewed for further 
periods of one financial year at a time by a fresh notice given in the last 
month of the financia l yea r in which it would otherwise expire. No sucl] 
general not ice shall have effect unless either it is given at a meeting of the 
boa rd , or the director concerned takes reasonable sleps to secure tha t it 
is brought' upon and read at the first meeting of the board after it is given. 

Exceplion. The above provisions shall not apply 10 any contract or 
arrangement entered into between two companies where any of the 
directors of the one company or two or more of them together hold not 
more than two per cen t of the paid-up share ca pital in the compa ny. ISec. 
2991 

Consequences of non-compliance. Every direclOr who fails 10 comply 
with the above provisions shall be punishab le with a fin e which may 
extend \0 five thousand rupees. 

Non-disclosure does not render the contract void or a nulity. It renders 
the contract voidable at the op tion of the company and makes the 
direclOrs liable to account for any secret profitsH 

Interested directors not to participate or vote in the board's p('o­
ceedings. Sect ion 300 provides that an interested di reclOr shall not take 
part in the discussion relating to any mailer of his interest. H e is also pro­
hibited from voting on such a mailer. His presence shall not count for the 
purpose o f forming a quorum at the time of any such discussion or vote. 

It was held in Sunderaja Pillai I'. Saklh i Talkies Ltd.;" that if an 

J7Hely.Hurcllinson ~'. Brayhead Ltd. (1967) 3 All. E.R. 98; Venknfachafapnthy v 
GllnNlr Cotton Etc. A'fil/s. A.I.R. , 1929 Mad. 353. 

38( 1967) Com. Cas. 463. 
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interested director votes. his vote will not be counted but it will not 

in,·alidate the proceed in gs either. . . 
Although an interested director is prevented from vottng 10 the 

hoard·s proceedings, yet he has a right to vo te in the general meeting of 
the sha reholdcrs as a shareholder in the proposed contract or arrange­
ment. )? 

Pena/tyfor non-compliance. Every director who knowingl y contravenes 
the provi sions of this section shall he punishab le with a fmc whtch may 

ext end to five thousand rupees. 
Exemplion. This section further empowers the Central Government to 

exempt a public compan\' or" pri va te company which Isa subSidiary of 
a public company from provisions of thiS scctton If the Central 
Governmcn t is o f the opinion that with re ga rd to the deSifab llt ly of 
establishing or promoting any industry, business or trade, it wou ld n ot be 
in the public interes t to apply all or any o f the prohibitions contained 10 

this section. 

Assignment of Office 
Any assignment o f his o ffi ce by a director of a company shall be held 

void. (Sec. 312) 

Hnlrlin2 Ollice of Profit 
Consent by special resolution. Except with the consent of the com­

pany accorded by a special resolution (a) no director of a co mpany shall 
hold any offi ce or place of profit; and (b) no partner or re lat ive of such 
a director. no finn in which such a director or relative is a partner, no 
private co mpany of which such a director is a director or member. and 
no director or manager of such a pn,·ate company shall hold any oflice 
or place of profit carrying a total monthly remuneration of tcn thousand 
rupees or more. 

If any such appointmcnt is madc without th e sanction of the company, 
it will be sufficient if the consent of the company is given by a special 
resolution passed in the first general meeting held after the appointment. 
In case a relative of a director is so appointed wiUlOut UlC knowledge of 
the director, the consent of the company may be obt.ained either in the 
first general meeting held after the appointment or within three months of 
the date of the appointment. whiche\"er is later. 

It may further be noted that a spec ial resolution according consent 
shall be necessary for every appoi ntment in the first instance and to every 
subsequent appo intment to such office or pla ce of profit on a higher 

" Norlh West 71·aI7SporIOliol7 Co. v. Bealtv (/887) 12 A.C. 5RO 
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remulleration not covered by the specia l reso luti on. except whell an ap­
pointment on a time scale has a l rcad~' been approved by the special res­
olution. ISec. ) I ~ ( I)i 

If a rclntivc. etc. was appointed before the director became a director of 
tl,e company. tllC aboyc prov isions shall not apph·. ISec. ) I ~ ( I -A) I 

Rohling an office o r IJlacc of profit with a monthly salary of more 
than Rs 2Il,OOIl. The Compani es (Amendment) Act. 1 97~. has introduced 
further rCSLrictions of holding any office or pla ce of pro fi t. It provides that 
no relative or partner of a director, etc .. shall hold any offi ce or plnec of 
profit in the co mpany which carries a total Illonthly rellluneration of not 
less lhnn twenty thollsand mp ees . except wi th th e pri or co nsent of the 
co mpany by a 's p~cia l reso luti on and wi th th e approva l of th e Central 
COm·emment. ISec. 3 1~ ( 1-B ) J 

exceptIOns. No such consent o f the company is required for holding 
the posts of managing director, manager, banker or trustee for the hol­
ders of debentures ei ther under the company itself or under any subsi­
diary of the companv un less the remuneration received from such a subsi­
diary is paid over to the company or its holding company. ISec. 314( 1) 1 

This section shall also not apply to a person who, though holds any 
office of profit in the company, has been appo inted by the Cen tral 
Government under Section 408 as a director of the company. ISec. 
3 14(4)1 

Effects of contravention. The office or place o f profit held in 
contravention of the above provisions becomes aUlomatically vacant with 
a liability to refund to the company any remuneration already received. 
The company shall not waive the recovery of any sum refundable to it 
unless permitted to do so by the Centra l Government. ISec. 3 14(2)] 

Loans to Directors 
Cen tral Government approval. Section 295 provides that without 

ob taining the approval of the Central Government, a company ca nnot 
lend money to (a) its direcl-Ors or to directors of its holding company or 
to any partner or relative of i ts directors; (b ) any firm in wh ich such a 
director or relative is a partner; (c) any priva te company of wh ich any 
such director is a director or member; (d) any company at a general 
meeting o f which not less than twenty-five per cen t of the to tal vo ting 
power may be exercised or cont rolled by any such director or by two o r 
more such directors together; and (e) any company whose board of 
directors, managing director, or manager is accustomed to act in 
accordance " 'i th the directions or instructions o f the board o f directors or 
any director(s) o f the lending company. ISec. 295( 1)1 

The above restriction is applicable not only in respect o f direct lending 
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of money by a company but also in respect of giving of any guarantee or 
secu rity for a loan made by some other person to any of the above panies. 
Th is section also prohibi ts the company from giving any guarantee or 
security fo r a loan given by a director to any person. 

Exceptions. The above provision docs not apply to a priva te company 
which is not a subsid iary o f a public company o r to a banking company. 
It also docs not prevent a holding company from making loans to its 
subsidiary. 

ElTeet of eonlrm'enlion. Every person who is knowingly a party to any 
co ntravent ion of (he above provisio ns is punishab le ei ther with a rine 
which may ex tend to five thousand rupees or with simple impriso nment 
for a term which may extend (0 six mo nths. Where such a loan has been 
repoid in full, no punishment by way of imprisonment sha ll be imposed 
and wh ere the loan has been repa id in part, the pun ishment shall be 
proportionately reduced, 

Moreover, such persons shall be l iab le jointly or severally to the 
lend ing company for the repayment of the loan or for maki ng good the 
sum which it may have been called upon to pay in virtue of the guarantee 
given or security provided by such a company. The defaulting director 
shall also have to vacate his office, 

Sole Selling Agents 
Definition, T he term 'sole sell ing agen t' has not been defined in the 

Act, bu t i t can be an individiua l, firm or body coprorate having the 
exclusive r ight to sell the goods o f a company in a part icular area. 

Prohibit ion on the appointment of sole sell ing agents in certain cases . 
The Companies (Amendment) A Ct, 1974 int rod uced a new section, 
294AA which confers powers on the Central Government to prohibi t the 
appointmen t of sole sell ing agen ts in certain cases. 

Where the Centra l Government is o f the op inion that the demand for 
goods o f any specified category is substantially in excess of the production 
or supply of such goods, and that the services of sole selling agents will 
not be necessary to create a markt;; l [or such goods, the Cent ra l Govern­
ment may declare that sale selling agents shal l not appointed by a 
company for the sale o f such goods fo r a specified period. [Sec. 294 
AA( I ) ] 

Restrictions on the appOintment of sole selling agents in other cases. 
Section 294 provides that the board o f directors o f a company may 
appo int a sa le selling agent for any area SUbject to the cond ition that 
appointment snail be va lid if it is approved by the company in the first 
general meet ing held after the da te on which the appOintment was made. 
If the company in general meetin g disapproves the appointment, i t shall 
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cease to be valid with effect from the date of that general meeting. The 
appointment cannot be made at a time for a period of more than five 
years. However, the sole selling agent may be reappointed or the term of 
his office may be extended by further periods not exceeding flve years on 
each occassion. [Sec. 294(1)1 

If the general meeting disapproves the appointment, the sole selling 
agent shall be entitled to remuneration for the work done." 

A company shall not appoint any individual, firm or body corporate, 
who or which has a substantial interest in the company, as a sole selling 
agent of that company unless such appointment has been approved by the 
Central Government. [Sec. 294 AA (2)] 

The term 'substantial interest' is defined as holding the beneficial 
interest, singly or in aggregate, in shares exceeding rupees five lakhs or 
five per cent of the paid up share capital of the company, whichever is 

. less, by an individual or any of his relatives, or by one or more partners 
of the firm, or by a company or one or more of its directors or their 
relatives. (Explanation to Sec. 294 AA) 

No company having a paid-Up share capital of rupees fifty lakhs or 
more shall appoint a sole selling agent exocpt with the consent of the 
company accorded by a special resolution and the approval of the Central 
Government. [Sec. 294 AA (3)J 

A company seeking approval under the above two sub-sections shall 
furnish such particulars as may be prescribed. {Sec. 294 AA (5)] 

Investigation of terms of appointment. In cases where the approval of 
the Central Government is not required for the appOintment of a sole 
selling agent, the Central Government may for some good reason require 
the company to furnish to it such information regarding the terms and 
conditions of the appointment of the sole selling agent as it considers 
necessary for the purpose of determining whether or not such terms and 
conditions are prejudicial to the interests of the company. If the company 
refuses or neglects to furnish any such information, the Central 
Government may appoint a suitable person to investigate and report on 
the terms and conditions of appointment of the sole selling agent. If the 
terms are found ro be prejudicial to the interests of I.he company, the 
Central Government may make variations in those terms and conditions 
so as to make them no longer prejudicial ro the interests of the compny. 
[Sec. 294(5)] 

Such variations in the terms and conditions will become e ffective from 
the date specified in the order." 

"FireslOne Tyres and Rubber Co. v. Synthetics and Chemicals Ltd., (1970) 41 
Comp. Cas. n. 

'Wanavati & Co. Pvt. Ltd. v R.c. Dull (1967) 37 Comp. Cas. 171. 
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Wh ere a company has more than one selling agent in any area or 
areas, the Central Government may require the company to furnish 
informat ion regarding the terms and conditions of the appoint ment of all 
sell ing agents 10 it for the purpose o f determining whether anyone of 
them shou ld be declared as the sole selling agent for such an area or any 
such areas. [Sec. 294(6) [ 

Compensation for loss of office. A company shall no t be li able !O pay 
compensa tion to its sole selling agent for the loss o f his omce in the 
fo llowing cases: 

(i) where the appointment ceases 10 be valid because it is disapproved 
hy the company in general meet ing; 

(ii) where the sale selling agent resigns his ofice in view of the 
reconslruction or amalgamation of the company and is appo inted sale 
sc ll ing agent in th e reconslructed company or amalgamated company; 

(iii) where the sole selling agen t voluntarily resigns his o ffice; 
(il) where the so le selling agent has been guilly o f fraud or breach of 

trust or gross negligence in the conduct of his duty as the so le se lling 
agent ; and 

(I ') where the sole selling agent has instigated or has taken pan 
directly or indi rect ly in bri nging abou t the termination of the sole sell ing 
agency .. 

T he amou nt o f compensa tion shall not exceed the remu neration which 
he would have ea rned had he been in office for the· unexpired residue of 
hi s term o r for three yea rs, whichever is shon er. (Sec. 294 A) 

Power to Make Contributions 
Politica l contrihutions by companies. Contribut ion of funds by 

compa nies to poli tica l panies and for po liti ca l purposes was IOtally 
prohibited before the Companies (Amendment) Act of 1985 was passed. 

By subs tituting a new Sect ion for Section 239A, the Companies 
(Amendment) Act o f 1985 has lifted the blanket ba n on polit ical 
comributions by compan ies. T his has been done with a vicw to permitt ing 
the corporate sector to playa legi timate ro le wit hin the defined norms in 
the functioning of our democracy. 

The amend ed provisions permit non-government compa nies wh ich 
have been in ex istence for nOl less th ree rinancia l years, to co nt rihutc 
money, direct ly o r indirectly, to any politica l pa rty or to any political 
person for pol itical purposes. [Sec. 293A ( 1) [ 

The amount co ntributed in any rinancial yea r shall nOt exceed rive per 
cent o f the average net profits of th ree immed iately preceding financial 
yea rs. Contribution shou ld be aut horised by a reso lution passed at a 
mecting o f the boa'd of directors of thc company. ISec. 293A (2)1 
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Donation or subscription or payment given to enable a party to win the 
public support shall be regarded as contribution, so also the amount of 
expenditure incurred by a company for the publication of a souvenir, brochure. 
lraC~ pamphlet, etc., by or on behalf of a political party or for its advantage. 
[Sec. 293A (3») 

Such contributions are required to be disclosed by every company in its 
profit and loss accdun~ giving details of total amount contributed and the name 
of the party or person to which or to who~ch amount has been contributed. 
Sec. 293A (4») 

Any contribution made by a company in contravention of the provisions of 
this section will make it punishable with fine which may extend to three limes 

the 3illount so contributed. Every officer of the company who is in default shall 
also be punishable with imprisonment which may extend to three years and 
shall also be liable to fine. [Sec. 293A (5») 

Power to contrihute to the National Defence Fund, Section 293BB 
empowers the board of directors of every company to contribute such amount 

as it thinks fit to the National Defence Fund or any other fund approved by the 
Central Government for the purpose of national defence. Every company shall 
disclose, in its profit and loss account, the total amount or amounts contributed 
by it to the fund during the financial year to which the amount relates. 

Inter-Corporate Loans and Investments 
Sections 370 and 372 of the Companies Act, 1956 dealing with inter-corpornte 

loans and investments have been abrogated and replaced by Section 372-A 
introduced by the Companies (Amendment) Ac~ 1999. Now this newly 
introduced Section 372-A consolidates the provisions with respect to inter­
corporate loans, guarantees and investments. The provisions of Section 372-A 

are as follows: 
Ceiling on inter-corporate loans and investments. No company shall, 

directly or indirectly, : 
(a) make any loan to any other body corporate; 
(b) give any guarantee or provide any security for any loan given or laken 

by any body corporate; and 
(c) acquire, by way of subscription, purchase or otherwise the securities of 

any other body corporate exceeding (i) 60% of its paid-up share capital and free 

reserves or (ii) 100% of its rrce reserves, whichever is more. [Sec. 372-A (1)1 
It is worth noting the consolidating effeci of SaL.lion 372-A as it is the 

aggregate of the loans, guarantees and investments which cannot exceed the 
ceiling stated above. Moreover the board of directors of a company can make 
loans or inveSlments of their own decision uplO the aforesaid ce iling. 

Authorisation by special resolution. Where the aggregate of (he loans and 
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investments SO far made in aU other bodies corporate along with the investments, 
loans or guarantees proposed to be made or given by the board of directors, 
exceeds the aforesaid limits, no investment or loan shall be made or guarantee 
shall be given unless previously authorised by a special resolution passed in a 
general meeting. 

The notice of the meeting of share holders called for the purpose of pass ing 
the special resolution as aforesaid must disclose clearly: (a) the specific limits; 
(b) the particulars o f the body corporate in which investment is proposed to be 
made or loan or security or guarantee to be given; (c) the purpose o f the 
investment. etc., and (d) specific sources of funding and such other details. 

The board of directors may give guarantee without being previously authorised 
by a special resolution: 

(a) if the Board is authorised to give the guarantee by its own resolutio n in 
accordance with the provisions of this section; 

(b) if there exists exceptional circumstances which prevent the company 
from obtaining previous authorisation by a special resolution for giving a 
guarantee; and 

(c) if the resolution of the board is confirmed in a general meeting within 12 
months or the annual general meeting held immediately after passing o f the 
board's resolution. [Sec. 372-A ( I)] 

Unanimous consent of the Board. No loan or investment shall be made or 
guarantee or securi ty given by the company unless the resolution sanctioning 
it is passed at a meeting of the Board with the consent-of all the directors 
present at the meeting and the prior approval of the public financial institution 
is obtained whose tenn loan with the company is subsisting_ Prior approval 
of the public financial insti tution is not required where the aforesaid limit 
of60% does nO! exceed and there is no default in repayment ofloan instalments 
or payment of interest thereon towards the public fin ancial institution . 
[Sec. 372-A (2)] 

Rate of interest. No loan shall be made to any body corporate at a rate 
o f interest lower than the prevailing bank rate, which shall mean the standard 
rate made public under Section 49 of Reserve Bank of India Act, 1934. 
[Sec. 372-A (3 )] 

Default in repayment of deposits- A company which has defaulted in 
paymeot of deposits 00 maturity or interest due on them under section 58-A 
.cannot make any loans, investments or provide any guarantee, till such default 

is subsisting. [Sec . 372-A (4)] 
Register of investments and loans.. Every company shall keep a register 

showing the following particulars in respect of every investment, loan, guarantee 
and security: . 
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(a) the name of the body corporates; 
(b) the amount , terms and purpose of the investment or loan or sec urity or 

guarantee; 
(c) the date on which the investment or loan has been made: and 
(d) the date on which the guarantee has been gi ven or security has bee n 

provided in connection with a loan . 
The paniculars of in vestment, loan, guarantee or security shall be entered 

chronologically in register with in 7 days of the making of such investment or 
loan, e tc. This regis ter shall be kept at the registe red offi c..:e of the company and 
shall be open for inspection to members . Members may also take extrac ts 
therefrom and dell)and copies on payment of the same fees as in the l:a:-,c o f 
register of members of the company. [Sec. 372-A (5) and (6)] 

Exceptions. The provisions of Section 372-A do not apply to any in vestment 
or loan made or any guarantee or securi ty given in the following cases : 

(a) a banking company or an insurance company or a housing finance company 
in ordinary course of its business or a company establi shed with the object to 

fin ancing industrial enterprises or for provid ing infrastructura l facilities; 
(b) a company whose principal business is the acquisition of shares, stock, 

debentures or other securities; 
(c) a private company, unless it is a subsidiary of a publ ic compall y. 
Investment in shares in pursuance of Section 8 1 ( I) (a) (rights shares) is also 

exempted from section 372-A. Similarly Seotion 372-A shall not apply to any 
loan made by' a holding company to its wholl y-owned subsidiary ; any guarantce 
given or any security provided by a holding company in respect of loan made 
to its wholly-owned subsidiary ; or acquisition by a holding company, by way 
of subscription, purchases or otherwi se, the securities of its wholly-owned 
subsidiary. [Sec. 372·A (8)] . 

Explanation. For the purposes of this section. the term ; 'I oa n t~ includes 
debentures or any deposit of money made by one company wi tli another 
company, not being a banking company. The tenn ;;fre.e reserves" means those 
reserves which, as per lates t audited balance sheet of the company, are free for 
distribution as dividend and shall include balance to the cred it of securi ties 
premium account but shall not incl ude share appl ication money. 
Director's Powers 

General powers of the board, Section 29 1 de fines the general powers 
of the board and lays down th at th e board of direc tors of a company 
shall be entitled to exercise all such powers and und ertake a ll such 
ac.ts and things as the company is authorised to exercise and do. However. 
the board shall not exercise any power or do any act or thing which is 
4irected or required to be exercised or done by the company in general 
m~eting . Moreover, in exercising any power or do in g any such ac t or 
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thing, the board shall be subject to the provisions contained in that behalf 
in the A CI o r in Ihe memorandum or articles o f the company and other 
regula lions, nOI inconsistent therewilh made by the company in general 
meeting. 

No interference in the powers exercisable by the board. The directors 
must aCI wilhin their powers and for Ihe benefit of the company. But 
once specific powers of conlrol and management have been granted by 
the compa ny to its directo rs, Ihe company, in general meeting, will have 
no right 10 inlerfere with or override Ihe same. In this connect ion, il is 
inleresling to qOle Ihe observations of G reer LJ made in Shaw & Sons 
(Sa/ford) Ltd. v. Shaw and Shaw:" "A company is an entity distinct al ike 
from ils shareholders and direclors. Some powers may, according to 
articles, be exercised by directors, certain ol her powers may be reserved 
[o r Ihe shareholders in general meeling. If Ihe powers o f managemenl are 
ves led in Ihe directors, they and they alone can exercise these pawers. 
The only way in which Ihe general body of the shareholders ca n conlrol 
Ihe exercise of Ihe powers vesled by art icles in directors is by aHering 
their articles, or, i f opportunity arises under Ihe articles, by refusing 10 re­
elecl Ihe directors o f whose aClion Ihey disapprove. They ca nnOI 
themselves usurp Ihe powers which by Ihe art icles are vested in Ihe 
directors any more Ihan Ihe directors cn usurp Ihe powers vesled by the 
articles in the general body o f th e shareholders." 

In Automatic Self Cleansing, £IC. l', Cunninghnme,~3 the articles 
empowered Ihe directors to sell or olherwise dea l with the property of 
the company on such terms as Ihey Ihoughl [il. Laler, a reso lution was 
passed by shareholders [or sa le of the companv's assets on certa in terms, 
and Ihey requi red Ihe direclors to carry Ihe sa le inlo effecl. The laller 
refused 10 do so. H was contended Ihal directors are the agents of 
shareholders and as such Ihey should follow inslruclions given by the 
shareholders in Ihe resolu l ion. The court held thaI, "di rectors are agents 
nOI o[ a major ity of shareholders, bUI of Ihe company, o[ the whole entily 
made up of all th e shareholders. And i f Ihe whole entity of shareho lders 
has enlrusled Ihe direclors wilh a particu lar power, a simple majorily 
could not in te rfe re in the exercise of it." 

Exceptions. BUI il mUSI be nOled here Ihal uHimalc control o f the 
company lies in Ihe hands of sha reholders. As such shareholders have 
been success ful, in certain CJses, in intervening and exercising power 
ves ted in tht board. Such cases are mentioned below: 

(i) Directors aCling l1la/a[ide. Where the di reclors aCI for their personal 
interest and disregard Ihe inle res l o[ Ihe company, the shareholders may 

" ( 1935) 2 K.Il . 113 C.A. 
"(1 <>Of» 2 Ch. 3 • . 
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intervene. Such a situation arises where there is clas h of directors' 
personal in leresl and Iheir dUlies IOwards Ihe company;" 

(ii) Deadlock in management. Where Ihe direclO rs are unab le or 
unwilling 10 aCI, Ihe shareholders may inlervene 10 lake necessary sleps 
10 ensure Ihe working of Ihe company." 

(iii) Board becoming incompetent to act. Where Ihe boa rd has hecome 
incompetent to act, the shareholders may intervenc. Such a situation will 
arise if all thc directors are in terested in a particular transaction. A 
similar si lual ion will also arise if none of Ihe direclors consl iluling Ihe 
board has been validly appoinred. '6 

Powers In he exercised by the board at meetings. The boa rd of 
direclors o f a co mpany shall exercise Ihe following powers on behalf o f 
Ihe company and il sha ll do so only by means of resolulions passed al 
meel ings of Ihe hoa rd: (a) Ihe power 10 make ca lls on shareholders in 
respeci of money unpaid on Iheir shares; (b) Ihe power 10 iss ue 
debenlures; (c) Ihe power 10 borrow moneys olherwise Ihan on 
debenru res; (d) Ihe power 10 in vesl the company's funds; and (e) Ihe 
power to make loans. 

The board may, by a reso lulion passed al a meeling, delegale 10 any 
commillee of direclors, Ihe managing direclor, Ihe manager or any OIher 
principal offi ce r o f Ihe company, Ihe power 10 borrow money, 10 invesl 
funds o f Ihe companx and 10 make loans, The resolulion shou ld also 
specify Ihe eXien l , nal ure and purpose in each case. 

The shareholders in general meeling may impose reslricl ions and 
condil ions nn Ihe exe rcise by Ihe board o f any of Ihe above powers. (Sec. 
292) 

In addition to the above powers, there arc certain ot her powers under 
different sections which can be exercised on ly by mea ns of resolutions 
passed al a meel ing o f Ihe board o f direCIOfS. Th ese arc: (a) Ihe power 
10 fill up a casua l VaCa nL)! in Ihe board o f direclors under Secl ion 262; (b) 
the power to l.Iccord consent to a director to enter into certain co ntrac ts 
wilh Ihe company under Secl ion 297; (c) Ihe power In "PPOinl a person 
as managing directOr who is already the managing di rector or manager in 
anolher company under Seclion 316; (d) Ihe power 10 "ppoinl a person 
as manager who is already the managing director or ma nager of anot her 
company under Secl ion 386; (e) Ihe power 10 inve>! in shares and 
debcnlures o f OIher companies under Secl ion 372. 

44Mars"a!/'s Valve Gear Co. Ltd. t· ~1anlliflg Wardle & Co. Ltd. ( 1909) 1 Ch. 
267. 

4~Raron v Potter (1914) 1 Ch. 895. 
4#!>Vjs/twana/wn v. Tiffins /Jarytes Asbestos (lnd Paints Lrd. A I.R. ( 1953) Mad. 

520. 
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Restrict ions on the board's powers. The board of directors of a public 
company, o r a priva te company which is a subsidiary o f a publ ic company, 
shall not, excep t with the consent of the company in general meeting, 
either: 

(i) sell, lease or otherwise dispose of the whole or substant ially the 
whole undertaking of the company. 

In case of an improper sa le or lease by the · directors, the tiLle of a 
buyer or other individual who buys or takes a lease of any such 
undertaking shall not be affecled i f he takes o r buys it in good faith and 
afler exercis ing due care and ca ution. (This res triction shall not be 
applicable to a company whose ordinary business consists of such sell ing 
or leasing); or 

(ii) remil o r give t ime for repayment of any debl due by a di reclor 
excep l in case of renewal or cont inuance of an advance made by a 
banking company ,to ils director in Ihe ordinary course of business; or 

(iii) i nvest the amount of compensat ion received by Ihe company in 
respect of compulSOry acquisilion in securities other than trusl securities; 
or 

(iv) borrow moneys, where Ihe moneys to be borrowed, together with 
moneys already borrowed by Ihe company (apart from temporary loans 
obtained from the company's bankers in the ordinary course of business) 
will exceed the aggregare of Ihe pa id-Up capital o f the company and its 
free reserves. 

The term " temporary loans" means loans repayable on demand or 
within six months o f the dale of the loan. II does not include loans raised 
fo r Ihe purpose of financing expenditure of a capital nature. 

Every resolution passed by Ihe company in general meeling 
aU l horising the board to borrow in excess of i ts pa id-up capilal and free 
reserves shall speci fy the total amou nt up to which moneys may be 
borrowed by the board of direclOrs. 

Any amounl borrowed in excess of Ihe l imi l imposed by Ihe above 
reso lution shall not be va lid or effcclual unless the lender proves Ihat he 
advanced Ihe loan in good failh and without knowledge thai the limit 
imposed has been exceeded; or 

(,.) contribule to chari table and orher funds not directly relaling to the 
business of Ihe company of Ihe company or welfa re of its employees, any 
amllunlS the aggrega le of which will, i n any fi nancial year, exceed fi fty 
Ihousand rupees or five per ce nl of ils average nel profils during Ihe las l 
Ih ree years immedialely preceding. whichever is grealer. 

Every reso lul ion passed by Ihe compa ny in general meeling shall Slate 
Ihe IOlal amount which may be contribuled to charitable and other funds 
in any financial year. (Sec. 293) 
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Powers of the board to be exercised by a unanimous vote. Unless the 
articles o therwise provide, questions arising at any meeting of the board 
of directors shall be decided by a simple majority. Each director has one 
vote for each resolution put to vote at the meeting. In case of an equality 
of votes, the chairman shall have a second or casting vote. However, the 
Act requires unanimous consent of all the directors in eertain mailers 
under Sect ion 316, 372 and 386. These malters have already been 
men tioned above. 

We have already discussed in details the restrictions on the powers of 
the board to appoint sole selling agents under Section 294 and 294AA, 
and to make political contribution under Section 293A Similarly, 
restrictions on the powers of board as to loans to other companies under 
Section 370 and as to investments in shares of other companies under 
Section 372 have been discussed above. 

Directors' Duties 
Statutory duties. There arc a number of sta tutory duties attached to 

the of[ice of a director. The statutory duties begin with the incorporation 
of a com pany and continue till the company is liquidated. Directors must 
carry Out all duties placed upon them by the Companies Act., 1956. These 
dUlies have been discussed in dela il al appropriate places in the book. 
However, for Ihe sake of information, a few statutory duties of the 
directors arc stated below: 

(i) It is the duty of directors to see that the prospectus issued by the 
company makes a disclosure of all malters specified in Schedule II of the 
Act. (Sec. 56) 

(ii) It is duty of directors to see that no prospectus is issued to the 
public unless a copy of such prospectus has been delivered to the 
Registrar for registration. (Sec. 60) 

(iiI) It is the duty of directors to see that all moneys received from 
applicants for shares are deposited and kept deposited in a scheduled 
bank (a) until the certificate to commence business is obtained under 
Section 149; or (b) where such a certificate has been obtained. until the 
entire amount payable on applications for shares in respect of minimum 
SUbscription has been received by the company. [Sec. 69(4)] 

(i,') Directors must file with the Registrar a return as to allotment 
within 30 days of the allotment of shares. (Sec. 75) 

(v) Section 113 requires directors to deliver the share eertificates of all 
shares within three months after the allotmenL 

(vi) If director refuse to register a transfer of shares, whether in 
pursuance of any power under articles or otherwise, they must send 
notice of refusal to the transferee and transferor within two months of 
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the date on which the instrument of transfer was delivered to the 
company. [Sec. 111(2)J 

(vii) Directors arc required to prepare and send to every shareholder 
a copy of the sta tutory report at least 21 days before the statutory 
meeting. The report should be certified as correct at least by two 
directors and a copy of the report should be sent to the Registrar also. 
(Sec. 165) 

(viii) Section 91 requires directors to make calls on shares on a 
unifo rm basis on all shares falling under the same class. 

(it) Directors are required to call an extraordinary general meeting of 
the company on the requisition signed by specified number of members. 
(Sec. 169) 

(x) At every general meeting of the company, the board of directors 
;ha ll lay before the company a balance sheet and a profit and loss 
3CCOunl. (Sec. 210) 

(xi) It is the duty of directors to see that dividend is paid to members 
Nithin 42 days from the date of its declaration. (Sec. 207) 

(xii) Directors arc to make a declaration of solvency in the case of 
11embers' voluntary winding up. (Sec. 488) 

Duties of general nature. In addition to statutory duties, directors 
:nust also carry out certain duties of a general ' nature imposed by ' 
;ommon law. These duties arc stated below: 

Duly of good faith. We have already seen that directors occupy a 
~duciary position in relat ion to the company. As such the directors 
;hould observe utmost good faith towards the company and sho uld act 
honestly in the exercise of their powers. They must act bonafide in the 
int erest of the company. The duty of good faith therefore means that a 
jirector of a company should not make use of any money or other 
property of the company or of any information acquired by. virtue o f his 
position as a director o r officer of the company or any other corporate 
opportunities to gain an improper advantage for himself at the expense 
o f the company. 

Again, the directors who occupy a fiduci ary position in re la tion to the 
co mpany should not make any secret profits by virtue of their position. 
They shall be liable to account for any secret profits made by them by 
breach of their fiduciary duty." 

However, it must be es tablished that (a) what the directors did was so 
related to the affarirs of the company that it can properly be said to have 
been done in the course of their management and in utilisation o f their 

"Regal Hastings Uti. v GlIllil'erond Others (t942) 1 All. ER. 378; Boston Deep 
Sea Fishing Co. v Ansell (1888) 39 Ch. D. 339. 
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opportunities and special knowledge as 'directors and (b) that what they 
did resulted in a profit to themselves. 

At the same time a director may make a profit by corporate 
opportunity if the company is insolvent or defunct or if the transaction is 
ultra vires the company. In such cases the directors shall not be liable to 
account for any corporate profits made by them. 

Duly of reasonable care, skill arui diligence. The duties of directors have 
been elaborately described by Romer LJ. in Re City Equitable Fire 
Insurance Co. 48 

" In discharging these duties a director must (a) act honestly; (b) 
cxercise such degree of skill and diligence as would amount to be 
reasonable care which an ordinary man might be expected to take in the 
circumstances on his own behalf; but (c) need not exhibit in the 
performance of his duties a greater degree of skill than what can be 
resonably expeccted from a person of his knowledge and experience; in 
ot her words, he is not liable for mere errors of judgement; (d) he is not 
bound to give continuous attention to the affairs of his company; his 
duties are of an intermittent nature to be performed at periodic board 
meetings and the meetings of any committee to which he is appointed, 
and though not bound to attend all such meetings, he ought to attend 
them when reasonably able to do so; and (e) in respect of all duties, 
which having regard 10 the exigencies of business and the articles of 
association, may properly be left to some other official, he is, in the 
obsence of suspicious grounds, justified in trusting that official to 
perform such duties honestly." 

Duty 10 altend meetings. Directors exercise most of their powers at 
meeting of the board, but a director is not bound to attend every meeting. 
He will not be liable for negligence only on grounds of not attending 
board meetings." However, a director who stays away from board 
meetings runs the risk of not being reappointed when he next comes up 
for the re·election. At the same time, he is liable to vacate his office if he 
fails to attend three consecutive meetings of the board or if he absents 
himself from all meetings of the board for a consecutive period of three 
months, whichever is longer. 

Duty not to delegate. The maxim "delegatus non protest delegare" 
applies to directors. As such, pn'ma facie, directors cannot delegate their 
powers." But having regard to the exigencies of busi ness and the articles 
of association, certain duties may properly be left to some other officials. 

48(1925) 1 Ch. 407. 
"'Marquis of JJflles Case (1892) 2 Ch. 100. 
"Cobb \. Becke (1845) 6 O.B. 930. 
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In the absence of grounds for suspicion, a direclOr is justified in trusting 
an official with the honest performance of such duties. 

Duty 10 disclose interest. This has been discussed earlier in the present 
chapter under Section 299. 

I-v.;.~t Liabilities 
0~u;i~bility of direclOrs can be studied under two heads: 
I .J-l1Civil liability: (i) 10 outsiders, and (ii) to the company. 

i!!lfiminal liability. 
1) ivilliability of directors. Generally the liability of directors in a 

. mlted company is limited in the same way as that of members of the 
company. But a limited company may make the liability of directors 
unlimited. In such a case the memora ndum of the company shall provide 
that the liability of direclOrs shall be unlimited. If the liability is 
unlimited, the member who proposes a person for election or 
appointment to the office of a director shall add to that proposal a 
statement that the liability of the person holding that office will be 
unlimited and a notice that his liability will unlimited shall be given 10 
him by the promoters of the company, its directors and officers or by one 
of them. (Sec. 322) 

If the liability of direClO rs is limited, the company may render their 
liability unlimited if so authorised by its articles. A special resolution will 
have to be passed to rende r unlimited the liability of all or any of its 
directors. But any such new provision will become effective against an 
officer only on the expiry of his existing term , unless he has accorded his 
consent 10 his liabi lity become unlimited. (Sec. 323) 
/,,<i) Liability to outsiders. DireclOrs act as the agems of the company. 

/fhus, where the direclOrs enter into contracts in the name and on behalf 
o f the company, they will not be personally liable for these contracts. It 
is the company which will be liable to third parties for such contracts. It 
was sta ted by Lord Cairns in Ferguson v. Wilson. " that "whereever an 
agem is liable the directors would be liable; where the liability would 
all ach to the principal and the principal only, the liability is the liability 
of the company." 

However, the directors will be liable to third parties in the following 
cases: 
/ (a) When they make cont racts in their own name and not in the name 

6f the company, they shall be personally liable 10 third parties who may 
sue the company or the directors or both, as they like. 

In Dermotine Co. Ltd. 1'. Ashwonh," a bill of exchange was accepted by 

"( 1866) L.R. 2 Ch. App. 77. 
"(1905) 21 T.L.R. 510. 
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two directors of the company. The bill was drawn on a limited company in its 
proper name. However, the word "limited" did not appear in acceptance because 
rubber stamp by which the words of acceptance were impressed was larger than 
the paper of the bill. On the company's failure to pay the bill , it was held that 
directors would not be personally liable because of their failure lO mention the 
name of the company properl y. The omission of the word "limited" was not 
deliberate, it was merely accidental. 

....-tb) v..'here the directors act ultra vires the company, neither the company nor 
,(he directors can be held liable by third parties. But directors may be held liable 

for breach of implied warranty of authority." 
,Lc) Directors will al so be liable to the third parties who have subscribed for 
shares on the basis of mi.sstalemenls in the prospectus. (Sec. 62) 

The sUhscribers may also hold di reclors and other persons respomihlc 
for issue of such prospectus by an aClion for deceit under general law. 
/,ii ) Liahility to the comp~my. It was laid down in Lagullas Nilrflle Co. 

!,," _ , ~agllllas Syndicare54 tha I " if directo rs act within their powers, if they Jct 
wilh such ca re as IS to he reasonably expected of them having rega rd 10 
their knowledge and experience and if Ihey act honestly for the benefll of 
the company Ihey represen t, Ihey discharge both their equitable as well 
as legal dut), to the company." 

BUI the directors mRy beco me liable to the com pany in the fo llowing 
cases: 
",a) Linbilily [or ullra vires nels. The dircctors must sce that the funds 

Of the company arc used for ca rryi ng on authorised business as stated in 
its memora ndum. If a directo r makes an ultra l'ires payment , he ca n be 
compelled to make good the funds used." 
~b) Liability [or negligence. Directors will also be liable to eorrpensa le 
the company for any loss caused by their negligence. When the directors 
acting within their powers fail to usc such reasonable skill and diligence 
as may be expected from persons with Iheir knowledge and experience in 
the management o f the company's affa irs, they ca n be held liable for 
negligence. Howevcr, they will not be liable for mere errors of jUdgement. 
It may be noted in this connection thai diectors exercise most of their 
powers at meetings of the board. It is not necessary for every director to 
allend each mecting. But continuous non-a llendance at meetings may 
rend er a director guilty of breaches o f trust commilled by o thers." 
~C) Linhilily [or mis[easance and breach o[ 1n1Sl. Breach of truSI means 
misapplicalian of the funds of the company such as: ( i) paying dividend 

"Week< v Proper! (1873) 8 CI' 427. 
"( 1899) 2 Ch. 392. 
"Re Sharpe (1892) I Ch. 154. 
s6C/uvirable Corporafion v Sutton (1742) 26 E.R. 642. 
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Out of ca piWI, (i i ) using funds for an II/tm vires purpose. Misfeasa nce 
means breach o f duty in t(1e conduct of the company's affairs which 
causes loss to the company. The directors will be l iable for breach of trust 
if they fail to act honestly and in the interest of th e company. Directors 
will be liable to account for any secret profits made by them out of their 
dea lings on behalf of the company. The company ca n also hold directors 
l iab le fo r damages caused by their wil fu l misconduct. 

Section 543 provides that if in the coursc of winding up a company, it 
appears thal any person who has t.aken pan in the promolion or 
formation of the company or any pas t or present director, manager or 
l iquidator or o fficer of the companyt has (a) misapplied any money or 
propeny of the company; or (b) been guilty of misfeasance or breach of 
tr ust in relation to the compa ny, the coun may exam ine the conduct of 
the person, director, manager, liquidator or officer. If he is found guilty 
he may be required to repay or restore the money or propeny of the 
company or contribute such sum to the assets o f the company by way of 
compensat ion, as th e cou n thinks just. Applica tio n to the coun may be 
made by the liquidator, or any creditor or contributory. Application must 
be within five years of the date o f the order of winding up or of th e first 
appointment of th e liqu ida tor in the winding up or misfeasance or 
misapplicat io n o r breach of trust, wh ichever is longer. 
/ (d) Liability for frandll/ent condllct of bllsiness. Section 542 provides 

Ahat where, in the ccourse o f winding up a company, it appears that any 
business of (he company has neen carried on with the in tent to defraud 
credi tors of the company or any o ther persons o r for any fradulent 
purpose, the coun may orde r that those persons who knowingly were 
pany to the conducting of the business in the manner aforesaid shall be 
personally responsible wi thout any l imitation o f l iabi li ty for all or any of 
the deb ts o r o th er li ab ili t ies of the company as the coun may direct. 

Any provis ion, whe ther in the anicles of a company or in the 
agreement with the company or in any ot her instr ument, for exemp ting 
Jny office r of the company, or indemnifying him agai nst any liability 
wh ich would o therwise 3tl3ch to him in rcspect of any negligence, defau lt, 
mi~rcasance .. breach of duty or hreach o f trust o f which he may he gu ilty 
in rdation to the company, shall be vo id . (Sec. 20 1) 

HO\vcvcr, Section 6.1.1 provides wide prOiec tion to di recto r::--. II lays 
do\\"o th at in any procecdings against any dirct.:lor or officcr of the 
comp:.m y for negligence, breach o f duty, misfcasa nce, etc. , Ihe co urt can 
excuse him from any Iiahility if it is of the opinion thai such a director or 
o fficer has actcd honestly and rC3sonahly and Ihal having regard to ail lhe 
ci rcumstances of Ihe case, he ought fai rly to be excused. But in criminal 
proceedi ngs, the court has no power to gram rel ief from any eivil liability. 
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Wi):riminal l iability or directors. For non-compliance o f specific 
~~s~ons of the Companies Act, directors arc liable for imprisonment 

or fine or both . In addi tion, directors may incu r criminal liabi lity under 
the Com mon Law or under the Indian Penal Code. It is only in cases 
where a lapse on the part of directors is of a serious nat ure that cr imina l 
liahility has been provided for in the Companies Act , 1956. Following arc 
the cascs where di rectors shall be criminally liable: 

Ai) Issuing a prospectus wh ich includes any untrue statement-­
,nnprisonment upto two years or fine upto Rs 5,000 or both. (Sec. 63) 
r"'ii) Fraudu lently inducing persons to invest money- imprisonment 
Up(() five yea rs or fine upto Rs 10,000 or both. (Sec. 68) 
~iii) Concea ling name of credito rs, elc.- imprisonmen t up lO one year 

'or fine or both. (Sec. 105) 
/ ( iv) Functioning as director by undischarged insolvent, etc.-imprison­
ment upto two years or fine upto Rs 5,IJOO o r both (Sec. 202) 

A V) Cont ravening order of court th at cert ain fradulent persons shall 
-fUll act as director, elC. without cou rt 's co nsent-imprisonment upto two 
ycars or fine upto Rs 5,000 o r both. (Sec. 203) 

Avi) Failure to distribute dividends within 42 days of declaration­
,(I'm ple imprisonment upto seven days and fine. (Sec. 207) 

Avli) Fa ilure to malfl talfl proper books o f accounts as reqUired by the 
O>mpantes Act, 1956-tmprisonmen t upto SIX months or fine upto 1,000 
or both. (Sec. 209) 
/ vii i) Failure to lay annual accounts and balance sheet at annual 

genera l meet ing-imprisonemnt upto six months or fine up to Rs 1,000 or 
hot l\. (Sec. 210) 
/ (ix) Failure to attach board's report with balance sheet-imprisonment 
upto six months or fine upto Rs 2,000 or both. (Sec. 217) 

A x) Failu re to provide informa tion to audi tors of the company with 
.,fcgard to certain payments-imprisonemnt upto six months or fine upto 
Rs .\UOIJ or both. (Sec. 22 1) 
Axi) Being knowingly a party to any con travention of restriction in 

-1Cgard to loans and financia l assistance to directors, etc.-simple 
imprisonmen t upto six months or fine upto Rs 5,000 or both. (Sec. 295) 

.;(x ii) Failure o f directors to give company notice o f the necessary 
nla llers for register of directors' sltareholdings- imprisonment upto two 
years or fine upto Rs 5,000 or bOth. (Sec. 308) 

j (x iii ) Knowingly acting as managing directo r/diector/manager when 
loncerned agreement has been terminated ur SCI as ide by cou rt ­
imprisonment upto one yea r or fine upto Rs 5,000 or both . (Sec. 407) 

)xiv) For making a false declaration of company's solvency­
iffipric,onmen t uptO six months or fine upto Rs 5,000 or both. (Sec. 488) 
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/(Xv) Making fal se statements in returs, reports, balance sheets, etc.­
;(mprisonment upto two yea rs and fine. (Sec. 628) 

A xvi) G iving intentiona lly fal se evidence-imprisonment upto seven 
,years and fine. (Sec. 629) 

A xvii) Wrongful withholding o f property-imprisonment for two yea rs. 
(Sec. 630) 

In all the penal provisions of the A ct, the person sought to be made 
liab le is described as an 'officer who is in default '. The expression 'offi cer 
who is in default' means any officer of the company who is knowingly 
guilty o f the default, non-compliance, failure, refusal or contravention 
mentioned in that provision, or who knowingly and wilfu lly authorises or 
permits such default, non-compliance, failure, refusa l or contravention 
(Sec. 5). According to section 2(30) , the term 'o fficer' includes a director 

also. "'~ 
Other l\1anagerial Person nel 

In addition to the board of directors, a company may employ either a 
managing director or a manager. Section 197A provides that a company 
cannot appoint or employ at the same time both a managi ng director and 
a manager. Section 197A which w~s inserted by the Compan ies 
(Amendment) Act, 1960, intends to reduce managerial remuneration. 
However, employment o f whole-t ime director(s) along wi th managing 
director (s) or a manager is not prohibited. 

MANAGING DIRECTOR 

Section 2(26) defines a managing director as a 'a director who, by virtue 
of any agreement with the company o r o f a reso lution passcd hy the 
company in general meetin g or by its board of directors or, by virtue of 
irs memora ndum or art icles of association , is entrusted with substantial 
powers of management which would not o lh cr.vise be exercisah le by him, 
and includes a director occupying the pOS ition of a manging di rector, by 
whatever name ca lled." 

This mea ns that a managing di rectOr is a dirccillf who is Cill fu stcd 
with substantial powers of management (other th an atlministra tibvc acts 
o f a routine r1aturc. such as the power to affix the commo n seal o f the 
company to any document or to draw or endorse any ch eques on the 
aCCOunt or the company in any bank or to draw and endorse any 
nego tiable instrument or tu sign any cen ifica te or share or to direct 
registration of trans fer of any share. Power to perform any of such acts 
of routine nature shall not be deemed to be included within the 
substantial powers o f management). The subs tant ial powers of 
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management may be conferred upon a managing director by an agreement, 
memorandum, articles or resolutions of geo1eral meeting or the board of 
directors. 

It is further provided that the managing director of a company shan 
exercise his powers subject to superintendence, control and direction of its 
board of directors. 

The statutory provisions regarding appointment of managing or whole­
time director are discussed below: 

(1) Compulsory appointment of managing or whole-time director or 
manager. Section 269, as amended by the Companies (Amendment) Act; 
1988, provides that every public company (including a deemed public 
company under Section 43A) or a private company which is a subsidiary of 
a \lubliccompany, having a paid-up share capital of rupees five croreormore 
shan have managing or whole-time director or manager. [Sec. 269(1») 

(2) Procedure of appointment. When the appointment of a managing or 
whole-time director or manager is in accordance with the conditions speci­
fied in Schedule XIII,s7 it does not require the approval of the Central 
Government However, a return of the appointment in prescribed form must 
be made within 90 days from the date of such appointment But if the 
appointment does not comply with the conditions specified in Schedule XUI, 
approval of the Cenu-al Government becomes necessary and application 
seeking approval must be made within 90 days. [Sec. 269 (2), (3») 

The Central Government shall not accord its approval unless it is satisfied 
that (a) it is in the interests of the company to have a managing or whole-time 
director; (b) the proposed managing or whole-time director of the company 
is a fit and proper person and that the appointment of such an individual as 
managing or whole-time director is not against public interest; and (c) the 
terms and conditions of the appointment of the proposed managing or 
whole-time director of the company are fair and reasonable. [Sec. 269 (4») 

The Central Government is also empowered to accord approval to the 
appointment for a period less than the period for which the person is 
proposed to be appointed by the company. [Sec. 269 (5») 

If the appointment of a person as a managing or whole-time director 
is not approved by the Central Government, the person so appointed 

57 Sch~dule XIII, inserted by the Companies (Amendment) Act, 1988, deals with the 

terms and conditionsfor appointment oJmanogeriolpersonnel. DetailsoJSchedule XIII 
have already been discussed in this chapter under the heading "Statutory Guidelines on 
Managerilll Remuneration" 
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sha ll vacate his oliice from the da te on which the decision of the Central 
Government is communicated to the company. If the person omits or 
fails to do so, he shall be punishable with a fine which may extend to five 
hundered rupees for every day during which he omits or fails to vacate 
such o ffice. [Sec. 269 (6)J 

Where the Central Government is prima facie of the opinion that any 
a ppointment made without its approval has been made in contravention 
of the conditions specified in Schedule XIII, it may refer the matter to the 
Co mpany Law Board for decision. The Company Law Board, after giving 
a reasonable opportunity of hearing to the company and the appointee, 
may make an order declaring whether contravention of the conditions 
specified in Schedule XIII has or has not taken place. If the Company 
Law Board comes to the conclusion that such contraven tion has taken 
pace, the appointment shall be deemed to have come to an end and the 
person so appointed shall, in adition to being liable to pay a fine of 
rupees ten thousand, refund to the company the entire amount of 
salaries, commissions and perquis ties received or enjoyed by him. 
However, all acts of the appointee, whose appointment is invalidated, will 
be dccmed to be valid. (Sec. 269(7) to (12)J 

(3) Disqualifications for the office of managing director. A company 
sha ll no t appoint any pe rson as its managing o r whole·time director who 
(a) is a n undischarged insolvent or has a t any time been adjudged 
insolvent; (b) suspends or has at a ny ti me suspended payment to its 
creditors or makes o r has at any time made a composition with them; or 
(c) is or has at any time been convicted by a cou rt of an offenceinvolving 
mo ral turpitude. (Sec. 267) 

(4) Term of office. No company sha ll appo int any individual as its 
managing director for a term exceeding fi ve years at a lime. There is 
nothing to prohibit rcappointment by a further period no t exceeding five 
years o n each occasion. But any such rea ppointment shall not be 
sanctioned carlier than two years from the dale on which it is to come 
into forcc . (Sec. 317) 

The res trictio n rega rding the term of appo intment does not apply in 
the case of a whole-time director. 

(5) Amendment of provisions. In the case o f a public compa ny or a 
private company which is subsid iary of a public company. no change can 
he made in terms relati ng to the appointment or reappoi ntment of a 
ma nagi ng or whole-time director unless approved by the Central 
Government. The change shall become void if, and in so far as, it is 
disapproved by the Governmen t. (Sec. 268) 

(6)N umber of managing directorships. No public company and no 
private co mpany which is a subsidiary of a puhlic company shall appo int 
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any person as managing director, if he is either the managing director or 
the manager of any other oompany. 

However, a public oompany or a private oompany which is a sUbsidiary 
of a public oompany may appoint a person as its managing director, if he 
is the managing director or the manager of only one other oompany. In 
such a case appointment must be made or approved by a resolution 
passed ai a meeting of the board with the oonsent of all the directors 
present at the meeting. Specific notice of the meeting and the resolution 
should be given to all the directors then in India. 

However, a person may be managing director of any number of 
independent private oompanies. 

Section ~16(4) provides that the Central Government may permit any 
person to be appointed as a managing director of more than two 
companies if the central government is satisfied that it is necessary that 
the oompanies Should, for their proper working. function as a single unit 
and have a oommon managing director. 

However, the Central Government will not generally approve the 
appointment of a person as managing director even in two oompanies 
which are of a large size unless they are engaged in more or less similar 
business or situated in the same area. 

It is imponant to note that a person cannot be a whole-time director 
in more than one oompany since he is the whole-time employee of the 
oompany. 

(7) Remuneration. A director who is either in whole-time employment 
of the oompany or is a managing director may be paid remuneration 
either by way of a monthly payment or at a specified percentage of the net 
profits of the oompany or partly by one way and partly by the other. 

Except with the approval of the Central Government such 
remuneration shall not exceed five per cent of the net profits for one such 
director, and if there is morc than one such director, ten per cent for all 
of them together. [Sec. 309 (3) J 

The Central Government may, while acoording its approval under 
Section 269 for appointment or reappointment of a managing or whole­
time director, fix the remuneration of the persons so appoint'ed. The 
remuneration shall be fixed within the limits Specified in the Act. at such 
amount or percentage of profits of the oompany as its may deem fiL 
Whilc fixing the remuneration, the Central Government shall have 
regard to (a) the financial position of the oompany; (b) the remuneration 
or commission drawn by the individual concerned in any other capacity, 
including his capacity as a sole selling agent; (c) the remuneration or 
oommission drawn by him from any other oompany; (d) the professional 
qualifications and experience of the individual ooncerned; and (e) public 
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pOlicy relating to the remova l of disparities in income. (Sec. 637-AA) 

Whole·time Director 
Definition. A whole-time director means a director employed to 

devote the whole of his time and a!lention in carrying on such of the 
affairs of the company as may be assigned to him by the board of directors 
or the managing diector, as the case may be. Accord ing to exp lanation 
given to section 269(1), the term 'whole-time director' indudes a director 
in whole-time em ployment of the company. A whole-time director is 
generally known as executive director. He is an employee director of the 
company. Like the managing dirctor, he occupies dua l capacity, namely, 
th at o f a director and of an employee. 

Appointment. The appoin tment of a who le- time director is governed 
by the provisions of Section 269 which incorporates the provisions 
regardin g the appointment of managing directors also. Besides that, the 
appointment o f a whole-time director requires the sanction of 
shareholders by means of a special resolution since the office o f a whole­
time director is an office of profi !. 

Sec tion 197-A prohibi ts a company from having simultaneously both 
a managing director and a manager. Since the employment o f a whole­
time director doe..;; no t come within the purview of the above section, a 
company is free to appoint a whole-time director along with a managing 
dicctor Of .a manager. 

Distinctions benvcn Managing Directors and Whole-time Directors 
One Illust have noticed that most of the provisions o f the Companies 

Act, 1956 wh ich arc applicab le to th e managing directors arc also 
"pplicahlc to the who le-time directors. However, there arc some marked 
tliffcrcm:cs between a managing director and a whole lime director. 
T hese arc: 

( I ) A m~lI1aging director is a director who is ent rusted with substantial 
powers of management, whereas a whole-time dirccLOf is an employee of 
the <.:ompany entrusted wi th po\\'crs as per terms of cmpluyment. 

(2) Section 1'J7-A prohibits a company from having simu ltaneously 
huth a managing <..Iircctor and manager. But a who le-t ime director may be 
appointed along with <1 manager or a managing director. 

(3 ) No individual ca n be appointed as managing director for more 
than five yea rs a t a time (Sec. J 17): whereas there is no such restriction 
regarding the appointmcnt of a who le-time dircctor. 

(4) A person can be managing di rectur of twO cumpanies or even mure 
in certain cases (Sec. 316); whereas a person cannot be a whole-time 
direcLO r of morc than one company. 
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(5) Appointment of a managing director does not necessari ly require 
the consent of the shareho lders of the company by means of a special 
resolution, but for the appointment of a whole-time director the consent 
o f the shareholde rs of the company by a specia l resolution is necessary. 

MANAGER 

Sect ion 2(24) defines a manager as ·'an individual (not being the 
managing agent) who SUbj ect to the superintendence, control and 
direction o f the board of directors, has the management of the whole or 
substantially the whole, of the affai rs of a company, and includes a 
director or any other person occupying the position of manager, by 
whatever name ca lled and whether under a contract of service or not". 

A person, in order to be manager, must have the management of the 
whole or substant ially the whole of the affiars of the company. Thus the 
manager of a branch office will not be within the definition. 

The statutory p(Qvisions regarding appoi ntment o f manager are 
discussed below: 

(1) Di squalifications for the office of manger. No firm or body 
co rpora le or associalion can he appo in ted manager of a company (Sec. 
384). No company sha ll appoint any person as its manager who (a) is an 
undischarged insolvent or has at any t ime within the preceding five yea rs 
been adjudged an inso lvent; (b) suspends or has at any time within the 
preceding fi ve years suspended payment to his creditors; or makes or has 
at any time within the preceding five years made a com posit ion wi th 
them: or (c) is or has at any time within the preced ing five years been 
convicted by the court in India of an offence invo lving moral turpitude. 

The Central Government may remove the above disqualifica tions 
either generally or in relat ion to any company o r companies by 
not ifica tion in the Official Gazelle . . (Sec. 385). 

(2) Rest rictions on ass ignment of office. Section 312 wh ich prohibits 
ass ignmen t of his o ffi ce by a di rector is also appl icable to managcr. (Sec. 
388) 

(3) Number of managerships. Section 386 provides that no company 
shall employ any person as manager if he is ei ther the manager or the 
managing director of more than one other co.npany. With rega rd to the 
appointment of a pe rson as manager in Ihe second company, il is 
essential that such appointment or employment is made or approved by 
a resolution passed al a meeting of the board with the consent of all the 
directors present al Ihe meeting. Specific notice of the meeling and Ihe 
resolution shou ld have been given to all the directors Ihen in India. 

The Cen tral Governmenl may permit any person to be appointed 
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ma nager of more than two companies, i f it is sa tisfied tht it is necessary 
that the companies should, for their proper workin g, function as a single 
uni t and have a common manager. (Sec. 386) 

(4) Appointment, reappointment and term of office of a manager. In 
this connection Section 388 provides tha t the provisions of Section 269 
( regarding the procedure of appointment and requirement of approva l o f 
the Cent ra l Government) and 317 (providing tha t a managing director 
sha ll no t be appo inted for more than five years at a time) shall be 
appl icable in relation to the manager of a company as they apply to 
managing director. 

(5) M anager 's remuneration. Section 387 provides that the 
remuneration payable to a manager shall be sUbject to the provisions o f 
Sect ion 198. He may receive remuneration either by way o f a monthly 
paymen t or by way of a specific percentage o f the net pro fits of the 
company, or partly by one way and partly by the o ther. 

Excep t with the approva l of the Central Governemnt such remune­
rat ion shall not in the aggregate exceed five per cent of the net pro fits. 

U nder Section 388 (which applies Section 310 to a manager also), any 
amendment o f a provision rela ti ng to remuneration payable to a manager 
which directly or indirectly has the effect o f increasing the amount o f 
remuneration shall be void if not approved by the Central Government. 

Before according i ts approval, the Central Governmen t may fix 
remuneration at such amount o r percentage of pro fits of the company 
within the l imi ts speci fied in the Act, as it may deem fit. While fix ing the 
remuneration, the Central Government shall have rega rd to (a) the 
financial position of the company; (b) the remu neration or commission 
drawn by the i ndividual concerned in any o ther capacity including his 
ca paci ty as a , o le selling agent; (c) the rem uneration or commission 
drawn by him from any Olhe company; (d) the professional qualifica tions 
and exper ience o f the ind ividual concerned; and (e) publ ic poliC)' relati ng 
to the removal o f dispa rit ies i n i ncome. (Sec. 637 AA) 

The above provisions except for those under Sections 384 and 385 
, hall no t be app li cable to a private com pany unless it is a subsidiary of a 
publ ic company. 

Dis tin ctio ns hc lwcen M~m:.tgcrs and Mn mJging Directors 
There are some marked differences between the two. These are: 
( I ) A manager mayor may not be a director o f the c9mpany, whereas 

a managing director must be a di rector of the company as well. 
(2.) The powers o f a manager are wider than the powers of a managing 

di rector. In the caseafa manager, Sect ion 2(24) provides that he/ has the 
managemen t of the whole or substan tia lly the whole of the affia irs o f a 
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company whereas under Sectrion 2(26), a managing director is entrusted 
with substantial powers of management. 

(3) A company cannot have more than one manager but may have 
more than one managing director. 

(4) A manager need not be under a fo rmal contract of service whereas 
a managing director is appointed by virtue of· an agreement with the 
company or of a resolution passed by the company in general meeting or 
by its board of directors, or by virtue of its memorandum or articles of 
association. 

(5) In case of appointment or employment of a manager the 
disqualifications shall operate only if they occurred during the five years 
immediately preceding the date of his appointment (Sec. 385). In case of 
appointment or employment of a managing director, the same 
disqualifications will operate even if they have taken place at any time 
during the life of that person. (Sec. 267) 

(6) In the case of managers, the Central Government may remove the 
disqualifications incurred by a person either generally or in relation to 
any company or companies by a notification in the Official Gazette. 
There is no such provision in the case of managing directors. 

SECRETARY 

A company secretary is one of the principal officers of the company. With 
the vast expansion of j oint stock from of organislion, his pOSition has 
become pre-eminent in the industrial and commercial world. In recent 
times, there has been a growing appreciation of the role of company 
secretaries in the administra tion of companies because of the 
complexities of modern business and the various laws which the 
management of a company is required to comply with. 

Definition 
Section 2(45), as amended by the Companies Amendment Act, 1988, 

provides that the expression "secretary" means a company secretary 
wilhin the mea ning o f section 2( 1)(c) of the Company Secretaries Act, 
1980 and includes any other individual possessing the prescribed 
qualifications and appointed to perform the duties which may be 
Performed by a secretary under th is Act and any other ministerial or 
administrative duties. A5 per Section 2( 1) (c) of the Company Secretaries 
Act, 1980, "company secretary" means a person who is a member of the 
Institute of Company Secretaries of India constituted under the Act. 

The Amendmenl ACI of 1988 has also introduced the concept of 
"secretary in whole-time practice.". According to Section 2(45-A), 
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secretary in whole-time practice means a secre tary who sha ll be deemed 
to be in practice with in the meaning of Section 2(2) of the Company 
Secretaries Act, 1980 and who is not in full -time enployment. 

It is clear from the above that on ly an individual may be appointed as 
a co mpany secretary. A firm or body corporate can not be so appointed. 
Further, the company secretary sho uld either be a person who is a 
member of the Institute of Company Secretaries of India or possesses the 
requisi-e qua lifications prescribed by the Centra l Government. It is 
important to note that the nature of work o f a company secretary is 
ministerial and adminis tra.ive and no t managerial. 

Certain Companies to have Secretaries 
Section 383 A states that every co mpany with a paid-up share 

capita l of rupees fift v lakhs" or more is under an obligation to ap­
point a whole-time secretary. Only an individual with the prescribed 
qualifications can be appoi nted secretary of such a co mpany. Funher, 
no individual can ho ld th e office of secretary in more than one such 
company. The companies having paid-up share-capital of less than nl­
pees fift y lakhs ha,·e no obligation to appoint any secretary at all or a 
qualified secretary or a wh ole-time secretary. A dire ctor may be ap­
pointed as secreta ry in addition to his post as director but where the 
board of directors of a co mpany has onl y two members, nei ther of 
them can be appointed as secretary. 

Appointment of a Company Secretary 
111e secretaT)' is usually appointed by the board of directors in exer­

cise ei ther of an express power conferred by tile articles or of general 
powers of management which the articles usually give them. Section 314 
also states the requirement of the consent of tile company by a special 
resolution where a director of a company is to be appointed as its sec­
retary. Section 303 requires that every appointment of secretary must be 
recorded in tile Register of Directors etc. and a duplicate copy of the 
contents of the register must also be sent to the Regi strar within thirty 
days from tile date of appointment. 

Qualifications of a Company Secretary 
Under the Companies (Appointment and qualifications of SecretaT)'l 

Rules, 1988, as amended on 13th April, 1993 v ide Amendment Rules, 
1993, the qualifications which a person must possess to be eligible for 
appointment as secretaJ)' are as follows: 

(al [n the case of a company haYing paid-up share capital of Rs 50 

"substituted for Rs 25 lakhs w.e.f. 13th 'April , 1993. 
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lakhs or more, the membership of the Institute of Company Secretaries 
of India, New Delhi. 

(b) In the case of any other company, one or more of the following 
qualifications, namely: 

(i) the qualifications specified in clause (a); 
(ii) pass in the intermediate examiniation conducted by the Institute of 

Company Secretaries of India, New Delhi. 
(iii) post-graduate degree in Commerce or Corporate Secretaryship 

granted by any University in India; 
(iv) degree in law granted by any university; 
(v) membership of the Institute of Chartered Accountanls of India; 
(vi) membership of the Institute of Cost and Works Accountants of 

India; 
(vii) post-graduate degree or diploma in Management Science granted 

by any universily or the Inst!'tute of Management, Ahmedabad, Calcutta, 
Bangalorc or Lucknow; 

(viii) post-diploma in Com pany Secretaryship granted by the Inst itute 
of Commercial Practice or diploma in Corporate Laws and Management 
granted by the Indian Law Insti tule, New Delhi; 

(ix) post-graduate diploma in Company Law and Secretarial Practice 
granted by Univerty of Udaipur; 

(x) membership of the Association of Secretaries and Administrators, 
Calcutta. 

In case tile paid-up share capllal ot such a company is raised to 
upees fifty lakhs or more, lbe company shall, within a period of one year 

. rom the !late of such increase, have a whole-time secretary who must be 

. memb'er of the Institute of Comp;:my. Secretaries of Indi~. 
The qualifications possessed by a person holding office of whole-time 

secretary of a company immediately before 30th October, 1980 shall be 
deemed to be the qualifications which he shall be required to possess in 
order to be eligible to continue in ·that office in that company. 

Duties and Rights of a Company Secretary 
The duties of a company secretary are multifarious. He is the officer 

of a company, who is charged with the duty of ensuring that the affairs of 
the company are conducted in accordance with the provisions of th e 
Companies Act, the company's articles and generally in accordance with 
the law. For contravention of any law by the company, the company 
secretary is punishable as officer in default. Apart from such sta tutory 
duties directly concerning a secretary, he also performs severa l o ther 
duties of a ministerial or administrative nature. The articles of the 
company or the board of directors determine the duties of a secretary and 
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sometimes his contract of service defines such dutics. 
The rights and powers of the company secretary arc governed by his 

service agreement with the company. Being the head of the secrctarial 
department, he has the right to direct , supervise and rontrolthc activities 
of the deparlmenL Being a principal officer of the rompany, he has a 
right to sign documents requiring authentication of tbe rompany. The 
secretary as an employcc is entitled 10 a reasonable notice of the 
dismissal or damages in lieu thercof. As an employee, the secrctary has 
also a right to claim fo ur months' salary not exceeding rupees onc 
thousand as a prefcrcntial credilOr in the winding-up of the company 
(Sec. 530). In addition, hc has the rigbl to do all such acts as authorised 
by thc directors. 

In a rccent E nglish case," the Court of Appeal considered a company 
secrctary 10 be the chief administrative officer of the rompany and held 
that he regularly m2kes representations on behalf of the company and 
enters into contracts on its behalf which come within the day-IO-day 
running of the company's business. 

But the secretary, without express authority of the board of direclOrs, 
cannot make allotment or register transfer of shares of the company. The 
company secretary has no right to borrow in the name of the company. 
Similarly, the company secretary, without express autbority, cannot call a 
general meeting, though the board can ratify such action before the 

:mccting. 

QUESTIONS 

I. (a) In \\bat different ways maya director of a company IX appointed'! 
(b) When docs the office of a director fall vacant? 

ICA. (Final), NOl'Cmber 1969, 75} 
2. What arc the different modes of appointing dircaors of a public company? 

Can the [oIlO\\;og be appointed a<i directors of a public company: 
(aJ a minor, (b) a bank, (e) a pannership finn, (d) a tru,,? 

I DeI"i, B.Com. (Hom.). 1972) 
3. When is the office of a dircctor of a public company deemed 10 be \"ac~Hed? 

Can (he directors be removed dunng their term of office? 
I Delhi, RCom. (Hons. ). 19761 

4. Can (he directors of a public company oc removed from Iheir office before 
the expiry of their term? IDelhi, RCom. (Hons. ). 1980) 

5. (a) Directors are nOl only agents, but also in some sense trustees of the 
company. Discuss. 

!o9Panonna Det>elopmenf (GHildford) t f Fidelis Flunislring Fabrics ud. (1971) 3 
All. ER. 16. 
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(b) ''11le Companies Act docs DOl provide for any share qualification for tbe 
directors". Comment. [Delhi, B.Com. (Horu.), 1977/ 

6. "Dircaors are described sometimes as agents, sometimes as truslees and 
sometimes as managing partners.. But each of these expressions is used not as 
exhaustive of their powers and responsibilities., but as indicating useful points of 
view from wbich they may for tbe moment and for tbe panicular purpose be 
considered." Elucidate this statement with suitable illustrations. 

(Dclb~ M. Com., 1977) 
7. "Directors are dcscrilx:d sometimes as agents, sometimes as trustees and 

sometimes as managing partners." State your view on tbe p:lSition of directors. 
(I.C.WA, December 1973) 

8. Discuss the legal position of direct~ and their poo.vcl'S. 
[CA(Finnl), November 1977/ 

9. E>-plain tbe provisions of the Companies Act, 1956, regarding managerial 
remuneration. (Delhi, M.Com., 1976) 

10. To what extent and in what manner do the provisions of the Companies Act, 
1956, prohibit the apJrinuncnl in companies of partners and relatives of its 
directors? ICA (Final), November 1976] 

11 . Explain the dUty of a director to disclose his interest in contracts 10 be 
entered into by his company. What are the consequences of non-disclosure? 

ICompany Secrl!lary (Inler), April 1976/ 
12 "A direct,or can enter into a trading contract with his own rompany" 

Commen!. [Delhi, B.Com. (Hans.) 1974/ 
13. "1bc Board of DireClors of a company can do all such acts and things and 

exercise all such powers ~ the company itself may do and exercise". Discuss this 
statemen!. IDelhi 8. Com. (lions.), 1978, 1979/ 

14. The ooard of directors is entitled to do allihat a company can do. Cornmenl. 
(DeW M. Coom., 1978) 

15. Discuss the duties and powers of tbe dirCClors. 
(Meerol, M.Com., 1975) 

16. What arc the powers of directors in respect of the management of a 
company and what are lhe limitations imposed on them by tbe Compmies Act.? 

I DeUIi, 8.Com. (Hans.). 1990/ 
17. "Subject to specific exccptions, tbe direClors of the governing body arc 

entitled IQ exercise all the povx:rs of the company," Examine the powers of the 

Board of Directors under tbe following heads: 
(a) Powers exercisable only at tbe Board meetings. 
(b) Powers exercisable only with the consent of the general body. 
(c) Otber powers. 
18. Examine the liabilities of dircClors of a company (a) for uUra vires act; (b) 

for negligence; and (e) for torts or frauds of co-<iirCClOrs. To what extent do the 
provisions in the Articles relieving the directors from the liability absolve them? 

IComptuT)' Secretary (Inler), Or;/00er 1975/ 
19. What are the measures provided in the Companies Act to prOlCCl the 

interests of a company regarding appointment of sole-selling agent? 
[Company Secretary (FmaI), October 1974] 
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20. Simc the various ways in which the directors of a company may be 

apJXlinted. lDelhi, B. Cam. (Hans.), 1986/ 
2 1. Explain bricny the provisions o f the Companies Act, 1956 on managerial 

remuneration, with appropriate case law and administrative guidelines. 
(Delh i, M.Com., 19M) 

22. llow is a managing dircClOr appointed? When are his duties and 
responsibilities? Discuss the rate and f.XJwcrs, if any, of the Government in regard 
10 the appoinlment of managing directors. 

{Company Secrerary (Inter). December 1977/ 
23. A person can oc appointed managing director of morc than one company 

Comment. (Delhi, JJ. com. (lions.), 1974) 
2~. A company can have any number of managing directors but a person cannot 

be a managing director of more than one company. Comment. 
(Delhi, 1J. COIIL (Hans.), 1980) 

25. Distingu ish hetween managing dircctor and whole- time director. 
I Delhi, B. Com. (Hans.), 1990/ 

26. Dcllne the term 'Secrc tary'. State how and who may be appointed as 
Secretary of a comp.:1.ny. What is his legal position? 

(Company Secretm)' (Inter), April 1973) 

I'HACTI CAL PHOll LEMS 

1. A. privcHc comrany having two directors has just become a public company 
by virtue of Sec. 43-A Is it Obligatory for the company to appoint a third director? 

(I. e. WA. , fune 1973) 
2. Mr. A is a direclOr in 19 public limited companies. lie is offered directorship 

of the follQ\.\'ing: 
(a) B.c. Private Ltd. 
(b) XYZ Limited, a publ ic limited company. 
(c) I ndian A.u tomobile Association, a company rcgi~ t crcd under Section 25 of 

the Companies Ac!. 
State with reasons whet her he ca n accept the above mentioned directorships. 

(CA. (Final), NOI'ember 1975) 
3. Can the following persons be appointed as directors of a public company (a) 

a minor, (b) a bank, (c) a partnership, (d) a trust. 
(Delhi, lJ. Cum. (Nons.), 1972) 

4. Who can apJXliot: 
(i) an alternate director, 
(ii) an addit ional director, and 
(iii) a di rector to fill the casual vacancy and when do the above directors vacate 

their office as directors? (Company Secretary (Final), October 1975) 
5. In a public company the follo\l,;ng sit uations have arisen: 
(i) One of the directors of the company has dicd and the Board of Directors 

wants to fi ll up the casual vacancy. 
(ii) One of the directors o f the company proposes 10 visit USA for fou r months 

and the Board of Directors wants 10 appoint an alternate director in his place. 
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(iii) According to the articles of associalion of the company the maxmum 
number of directors has been fL'\ed at I J. At the relevant time there arc only 9 
directors. The Board of Directors wants to appoint 2 additional directors. 

You are requested to advise the company about the steps to be taken for 
making the above appointments. (CA. (Final), May 1975) 

6. The articles of association of a company provide that the number of directors 
shall not be less than 3 or more than 12. The prcscnt Board consists of 12 directors. 
The company wants to appoint 3 more directors on the Board. Advise the company 
about the steps to be taken for the purpose. rCA. (Final), May 1975/ 

7. C1.n a company provide that a person shall nOt be capable of being appointed 
as a director of the company if he is il literate? 

{Company Secretary (Inter), April 1973/ 
8. A director of a company, whose articles require the holding of share 

qualification, has held the sha res within the prescribed time but did not get the 
shares registcrcd in his name with in 2 months of his appointment. Is this in order? 

(Company Secretary(lnter), Jllne 1979/ 
9. lne directors of a public comp.:1.ny passed a resolution to make a call. 

Subsequently, it transpired that one of the directors present at the meet ing had nOt 
been validly appointed. Could the ca ll be enforced? 

(Delhi, B.Co/1I. (Hans.), 1973) 
10. Can a company advance loan to its directors? 
11. The directors of a public company have to travel very often for the 

company's business. Tbe company makes some advances to them for the purpose 
which sometimes exceed the actual requirements. In such a case, woulLl any 
provision of the Companies Act be contravened? (CA., November 1969) 

12. All the directors of a company are interested in a contract, which the 
company intends til enter into. What should that comp~1ny do so that it is enabled 
lO enter into the contrac t without violating Section 297 of the Companies Act? 

(Company Secretary (Final), Deceml-er 1977) 
13. Section 300 debars an interested director from voting at a txx1rd meeting. 

What will be the situation in respect of quorum if all except one director arc 
interested persons? {Company Secretary (Inter), June 1977J 

I ·t "Ine usual powers of m~ngement of a company are vested in the Board of 
Directors by the articles of assocition, which also include a provision that the 
powers shall be "subject to such regulations not inconsistent with the articles, as 
may be prescribed by the company in general meeting". In exercise of their powers 
tt1e directors riled a suit against an employee of the company for recovery of a loan 
advanced to him. The general body of shareholders thereupon passed an ordinary 
resolut ion 10 the effect that the loan shou ld be written off in consideration of the 
employee's meri torious services to the company. Are the direclOrs bound 10 
withdraw the sui t or arc they at liberty 10 proceed with the suit? Give reasons for 
your answer. 

(CA., May 1969) 
15. The directors bought shares from a shre holder when negotiations were being 

held by them for sale of the company at a very high price. They did not disclose 
this fact to the shareholder. The shareholder sued to have the sale sct aside. 
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Decide. 

16. The article_, of the company exempted the di rec tors of the company from 

liability in respect of acts of default and negligence. Due to the negligence of 
the directors the company was compelled to pay a certain amount o f money to 
a third party. What is the liability of the directors to the company? 

/CA. (Final), May 1975} 

17. The board of directors of F.G. Limited have the follow ing proposals to 
be discussed at the board's meeting: 

(i) Appointment of A, relative of one of the directors, on a salary of 
Rs 25,000 p.m., as Chief AccountanNJf the company. 

(ii) To give guarantee to State Bank of India on behalf of AB Private Ltd. in 
which a director of the company is also a director. 

(iii) To borrow Rs 50 lakhs from State Bank by mongaging the fixed assets 

of the company. The company's paid up capital is Rs 25 lakhs and it has no 
reserves. 

Advise the board in respect of above proposals in the light of provisions of 
the Companies Act. 

/ CA. (Final), November 1975} 

18. your company's managing director tells you: "Appoint my brother Shri 
Chimanlal, as the General Manager of the Company from IstJanuary, 1,999 on 
a monthly salary of Rs 18,000." Explain the legal provisions. 

19. Mr Banerjee is the managing director of a public limited company having 
a paid up share capital of Rs 2 crores. He is also a director and a member of 

a private limited company. The public limited company proposes to enter into 
a contracl with the private limited company to sell to the laller goods of the 
value of Rs 5 lakhs on credit When can such a contracl be entered into? 

{Company Secretary (Inter), December 1977} 

20. Can a person be appointed a managi ng director without first being 
appointed a director? 

{Company Secretary (1111er), Jun e 1979} 

21. (a) Smt M is Managing Director of A Private Ltd and B Private Ltd. , two 
independent companies. She is appointed as a managing director of C Private 
Ltd., another independent company. Is her appointment in the third company 
valid? 

(b) WilIlhere by any change in your answer if C Pri vate Ltd. is a subsidiary 

of D Ltd.? 


