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PREFACE TO THE FOURTH EDITION

The continuing popularity of the first, second and third edition of this
book which was done out of my personal interest back in 1998 has
eventually persuaded me to produce this fourth edition. This updated
edition has been done keeping in mind the kea areas of developments of
constitutionalism in Bangladesh. In its second edition the book contained
the evaluation of the 7th parliament. The third edition contained the
evaluation of the 8th parliament. This fourth edition contains the
subsequent developments in constitutionalism in Bangladesh with
particular reference to the recent development of the concept of caretaker
government, full evaluation of the 8th parliament, military backed
caretaker government, the way forward of Bangladesh politics. Most of
the chapters have been updated with up to date information. Ordinance
Making Power of the President contains the most up to date data on
ordinance makin g vis-a-vis laws made by the parliament. The Chapter of
Caretaker Government contains the ongoing issue of reform proposals
undertaken by the sitting Caretaker Government. Women Members in
Parliament has new topics of 14th Amendment to the Constitution and
the Jatiya Sangsad (Reserved Seats for Women) Act, 2004 and its
ramification. In the earlier edition I stated, 'Though there are many
defects to point out with regard to the performance of the 8th parliament
and the BNP Government in its second term in power after the fresh start
of constitutionalism in Bangladesh, the practice of parliamentary
democracy is still in the process of development. However, the intolerant
and uncompromising attitude of the most political leaders has been the
most stumbling blocks to this development". However, in this present
edition I will have to say that this process of development of
constitutionalism has again been halted by the postponement of 9th
parliamentary election and declaration of emergency on 11th January,
2007 by the acting President. There are strong suggestions that like in the
past, this present political uncertainty is the result of the leadership crisis
among both the leading parties in the country. This book, however, does
not attempt to go into deeper discussion on stresses and strains into
politics in the country; the choice of the most of the topics is selective
and the aim is to offer students lucid treatment over politico-legal
problems on some of the central ideas in Constitutional law and politics.

The collection of various data and information has been facilitated by
Mr. Ali Akhar, Research Officer of the Bangladesh Parliament Library.



For information and assistance on particular queries, I am grateful to Mr.
Md. Abu Dawood, Director of the Bangladesh Parliament Library and
their staff for the sincere help I received from them. Rubaiyat Rahrnan, a
student of law from Dhaka University has helped me by collecting datas
and informations. Fourkan, my computer assistant has provided necessary
technical help.

I am gratefully indebted to Dr. M. Ershadul Ban, Faculty of Law,
Dhaka University, for I have shared some of his views expressed in
various lectures in the first edition of this book.

Last but not the least, this edition was to be done hurriedly and there
was not enough time to change the set-up, font and foot notes in the
book. The original works of the book done in an apple mackintosh
computer back in 1998 could not be transferred with the same font to a
recent version of Microsoft Excel and as a result there has been change in
the font and page set up and also in foot notes. In the next edition 1 hope
to do the whole work afresh.

The views and opinions expressed in this book are absolutely mine
except those which I have quoted. I do not claim that my views are
correct from every point of view. There may be shortcomings and wrongs
and I alone am responsible for those. If there are mistakes in facts or
otherwise I shall appreciate if readers come forward to have corrected by
me so that the second edition may be a better volume.

Md. Abdul Flalim



CONTENTS

Chapter-1
PRIMARY IDEAS OF CONSTITUTIONAL LAW

	
21-30

Public and Private Law
	 2!

Constitutional Law & Administrative Law
	 21

Substantive and Procedural Law
	

23

,-iqature of Constitutional Law
	

23

,Definition of Constitution
	 24

,Classification of Constitution
	 26

Constitution and Constitutional Law
	

30

,Chapter—II
METHODS OF ESTABLISHING CONSTITUTION
AND MAKING THE BANGLADESH CONSTITUTION

	
31-48

Constitution by Grant, Deliberate Creation.
Revolution and Evolution

	
31

The Establishment of the Bangladesh Constitution
	

33
,The Interim Constitution

	
35

,Constitution Making Process
	

37
,Salient Features of the Constitution

	
39

Some Flaws in the Constitution Making
	 43

Chapter-Ill
PREAMBLE TO THE CONSTITUT ION

	
49-56

What is Preamble
	

49

Preamble and the Operative Part of the Constitution
	

49

Recent Views on Preamble
	

50

Whether Preamble can be Amended
	

51
Significance of the Preamble

	
52

The Preamble to the Bangladesh Constitution
	

52
How far Objective enshrined in the Preamble have
been ensured in Bangladesh

	
54

Chapter-IV
CONSTITUTIONAL SUPREMACY

	
57-74

Parliamentary Supremacy and Constitutional Supremacy
	

57
Characteristics of Constitutional Supremacy

	
59

How can Supremacy of the Constitution be maintained
	

59
How is Constitutional Supremacy ensured
in the Bangladesh Constitution

	
60

How far Constitutional Supremacy has been
maintained in Bangladesh

	
62



Constitutional Supremacy and the Judicial Review 	 62
Who is to exercise the Power ofJudicia! Review
in a system of Constitutional Supremacy 	 64
Judicial Review in the sense of Parliamentary Sovereignty	 65
Judicial Review in the USA
	

66
Judicial Review in the UK
	

68
Judicial Review in Bangladesh

	
72

iapter-V
FUNDAMENTAL PRINCIPLES OF STATE; POLICY 	 75-92

/What is Fundamental Principles of State Policy 	 75
,Nature of Directive Principles	 76
Wh y Economic, Social and Cultural Rights are enumerated
in the Directive Principles of State Policy 	 77

/Distinction between Fundamental Rights and
Directive Principles 	 78

/Signiflcance of the Directive Principles	 79
Conventions and Directive Principles 	 81
Directive Principles under the Constitution of Bangladesh

	
82

Fundamental Principles where to be applied
	

83
Short Description of the Fundamental Principles 	 83
Implementation of Fundamental Principles in Bangladesh

	
85

Judicial Decisions on Fundamental Principles 	 86
Bangladesh Supreme Court on Fundamental Rights 	 90

yliapter-V I
FUNDAMENTAL RIGHTS

'Human Rights
4undanicntal Rights
)stinction between Human Rights and Fundamental
Rights

hforcement of Fundamental Rights
Constitutional Guarantees or remedies
Fundamental Rights in the Constitution of Bangladesh
Imposition of Restriction over Fundamental Rights
Suspension of Fundamental Rights during Emergency

Chapter-VII
AMENDMENT OF THE CONSTITUTION
OF BANGLADESH

Summary of 14 Amendments
First Amendment
Second Amendment

93— 104
93
95

98
98
99

100
101
104

105— 180
105
107
107



Third Amendment 	 11
Fourth Amendment	 Ill

* Background
* It introduced a so-called presidential system

in place ol purl amentarv system
* It made the impeachment and removal

ofthc president unprcccdentcdly a difficult one
* It turned parliament into a powerless secondary

rubber-stamp body
* It took away the power 01 the I ugh Court Division

to en ftrce fundaniental rights
* It completel y curtafled the independence oljudiciar)
* lii ntroduced one party political system
* It buried the \hole concept of local government
* It undermined the spirit of liberal democracy in Bangladesh

REASONS BEHIND nil: FOURTH MENDMENr
1IJIlVS POLILICS AN!) HIS 'SECOND RE\OLLTION'	 131 -149
1uiiit'S SECOND REVOLLrFION AND ITS UNFINISHED PRSPE('IS

149-156

Fifth Amendment	 156
* Background
* Changes made by the Amendment
* Merits of the Amendment
* Demerits of the Amendment

Nature of the Government System after the 5th Amendment 161
Sixth Amendment	 162
Seventh Amendment	 163
Eighth Amendment	 164
Ninth Amendment	 165
Tenth Amendment	 166
Eleventh and Twelfth Amendment 	 167

* Background
*	 Film Parliamentary Election under the Acting

President Justice Sahahuddin Ahmed and the Problem
of Iransfir of power

*	 Subject-matter of the Eleventh Amendment
*	 The President Election of 1991 and the Return of

Justice Sahahuddin
* Changes introduced by the iwel Rh Amendment

Thirteenth Amendment	 179
Fourteenth Amendment 	 179



Chapter-Vill
ANTI-DEFECTION LAW IN ART. 70 AND THE MYTH
OF PARLIAMENTARY DEMOCRACY IN BANGLADESH 181 - 196

Political Defection	 181
Anti-Defection Law in Article 70 of the Constitution 	 183
Implication and Effect of Article 70 in the Politics
of Bangladesh
	

185
Scenario of Political Defection in East Pakistan	 188
Defection within the Awami League 	 191
Comment and Suggestion for Article 70

	
194

Chapter-IX
RESPONSIBLE GOVERNMENT

	
197-200

Responsibility	 197
Indirect Responsibility 	 197
Direct Responsibility	 198
Individual Responsibility 	 199
Collective Responsibility	 '99
How far Responsible Government has been ensured
in the Bangladesh Constitution	 200

Chapter-X
MINISTERIAL RESPONSIBILITY

	
201 —218

What is Ministerial Responsibility 	 201
Kinds of Ministerial Responsibility 	 202
Purposes served by the Principle of Collective
Responsibility	 205
Difficulties with Collective Responsibility 	 207
Purposes served by Individual Responsibility 	 208
Difficulties with Individual Responsibility 	 209
Methods of Enforcing Ministerial Responsibility 	 210
Ministerial Responsibility and their Enforcement under
the Bangladesh Constitution	 215

Chapter-XI
COMMITTEE SYSTEM IN BANGLADESH

IntrodUCtiOn
Different Types of ( ommittees
Evolution of Committee system
Advantages of Committee System
Committee System in Bangladesh
Structure of Committee System in Bangladesh

219-234
219
219
220
220
222
223



Three Financial Standing Committees
The Public Accounts Committee
Committee on Estimates
The Public Undertaking Committee
Departmental Standing Committees (DPCs)
Working of the DPCs and their Problems
Enforceability of Committee reports
How far can Courts Enforce Committee Report, Request and
Recommendations
Parliament vis-à-vis the courts

224
215
227
228
228
229
233

234
234

çhapter-X II
EGISLATION IN BANGLADESH

What is Legislation
Legislation Classified
Supreme or Ordinary Legislation
Subordinate Legislation
Special Executive Legislation
Masder Hossain Case and the Presidents
Rule Making Power
Status of Rule, Regulation and Order
Distinction between Delegated Legislation and Special
Executive Legislation
Subordinate Legislation in details
Subordinate Legislation in the USA
Subordinate Legislation in the UK
Conditions of Delegated Legislation
Subordinate Legislation in Bangladesh
Sources of Delegating Power under the Constitution
of Bangladesh
Need for Control of Delegated Law
Control over Delegated Law
Control over Delegated Law in Bangladesh

235-252
235
235
236
237
237

239
240

242
242
243
247
248
249

249
250
250
251

Chapter-XIIl
THE PRESIDENT: POSITION, POWER AND FUNCTION

The Status of the President
Qualification and Disqualification of the President
Election of the President
Term of Office of the President
Removal of the President
Powers and Functions of the President
Power of the President in CTG

253-262
253
254
254
255
255
257
262



,c1ipter-XIV
ORTANANCE MAKING POWER OF THE PRESIDE NT	 263-278

iLlstification for Ordinance Making Power of the President 263
Ilistory of the Ordinance Making Power	 264
Provisions of Ordinance Making in the Constitution of
Bangladesh	 265
How an Ordinance becomes an Act of Parliament	 266
Statistics of Law and Ordinances passed by Parliament 	 267
Demerits and Effect of Ordinance Making over
Constitutional ism in Bangladesh 	 272
Usurpation of the Function of the Legislature by the
Executive and the Role olthe Court 	 276
Where does the Real Problem lie?	 277

Chapter-XV

EMERGENCY PROVISIONS
	

279-292
What is Etnergenc\?
	

279
Need for Emergenc y Provisions	 279
Classification of Emergencies	 281
History of Emergency Powers 	 283
Emergency Provisions in the Constitution of Bangladesh

	
285

When can the President declare Emergency 	 285
The Consequence of a Declaration of Emergency 	 286
The Misuse of Emergency Power and its Impact over
Constitutionalism in Bangladesh	 287

Chapter-xv I

PREVENTIVE DETENTION AND THE SPECIAL
P9\VERS ACT, 1974	 293-314

1flreventive Detention	 293
Distinction between Preventive Detention and Punitive
Detention	 293
Need for Preventive Detention	 295
History of the Preventive Detention Law in the
Sub-Continent and Bangladesh	 296
The Power of Preventive Detention Carries with it the
Risk of Abuse of Power	 298
Law of Preventive Detention in Bangladesh and
Constitutional Safeguards for it 	 301
Demerits of the Preventive Detention Law and its



Impact over Constitutionalism in Bangladesh 	 305
Judicial Remedies ola Detenu under Special Powers Act
and the Bulwark of the Supreme Court against Illegal
Detentio-	 307

Chapfi
EN MEMBERS OF PARLIAMENT 	 '	 315-322

General Women Members and Special Women
Members of Parliament	 315
Background of the Women Members Reserved
Seats in Parliament	 315
Mode of Election in Women Members Reserved Seats 	 315
Justification for the Women Members Reserved
Seats in Parliament	 316
Thinking for an Alternative to ensure Women Representation3 19

Chpt<c1ll
,yOtUDSMAN	 323-338

Definition, Origin and Development	 323
Why was the Institution created?	 325
How far has Ombudsman been an Effective Citizens'
Watchdog in Various Countries	 326
Categories of Ombudsman	 328
Mode of Appointment	 329
Method of Work	 330
Why is an Ombudsman must for Bangladesh? 	 331
Law and Constitutional Provisions for Ombudsman
in Bangladesh	 335
How effective would the Act be if Implemented 	 336

Chapter-XIX
THE JUDICIARY	 339-406

Philosophy Underlying the Formation of Judiciary 	 339
The Independence of Judiciary	 339
Four Meanings of Judicial Independence 	 341
Conditions for Independence of Judiciary 	 342
How far is Judiciary Independent in Bangladesh	 348
Independence of the Higher Judiciary 	 348
Consultation with the Chief Justice and the Politics in the
Appointment o! 'udges	 349
Politics of Supersed i ng and the Appointment of the CJ	 353
How tomaLe Appointments more Rule-oriented 	 357
Accountability of the Higher Judiciary	 359



The Independence of Lower Judiciary
Constitutional isation of Magistrate Courts and controversy
with their separation and independence
Drafting the Constitution and the question of separation
of Lower Judiciary
Law Commissions recent recommendation
Will the restoration of the original constitution ensure
separation of lower judiciary
Accountability of the Lower Judiciary
A Brief History of Separation of Judiciary in Bangladesh
Masder Hossain Case in 1999
Implementation of the Judgment in Mcisder 1-lossain Case
The Judicial System of Bangladesh at a Glance
The Supreme Court of Bangladesh
Powers and Funcj.osf the High Court Division
Ordinary J	 iction ofthJ-ig h Court Division

	

Conct	 a] Jurisdi9Xioof the High Court Division

	

Wr *
	

sdiction

HabsCorpus
Mandamus

	

*	 Prohibition V
	*	 Certiorari

	

*	 Distinction between ertiorari and Prohibition
* Quo Warranto
* The names of various writs have not been used in

article 102 but true contents of each of the Nwits
have been set out in self-contained proposition

Writ Jurisdiction, Public Interest Litigation (PIL)
and the Concept of 'Aggrieved Party
Breaking the Barricade
Jurisdiction as to Superintendent and Control
Nature of Supervisory Jurisdiction
Distinction between Writ power and Supervisory power
Jurisdiction as to Transfer of Cases
The Appellate Division: Power and Function

,CnstitutionaI Jurisdiction of the Appellate Division.

	

*	 Appellate jurisdiction

	

*	 Jurisdiction as to issue and execution of process.

	

*	 Reviewj urisdiction

	

*	 Advisory jurisdiction

360

361

363
364

366
371
372
375
377
379
380
380
380
381
381

389
393
395
395
396
397
398
398



Problems	 500
The Speaker in the 8th Parliament	 504
The BNP led 4 Party Alliance Rule	 505
Failure of the BNP	 506
Second Start of Constitutionalism halted by Military 	 509
Military backed CTG in 2007 and Aftermath 	 512

• Emergency and Arrest of people
• Minus- Two Formula
• Formation of National Government
•	 The National Security Council
•	 Election Commission separated
• Truth Commission

Other Problems Confronting Constitutionalism	 517
•	 Parliamentary Committee System
• The Election Commission
•	 Public Service Commission and Civil Service
•	 Problems of Bureaucracy and Public Administration
• Local Government
•	 Problems of Ordinance-making
•	 Problems of Unconstitutional Laws and the Control
• Over Delegated Laws
•	 Problems of Political Parties
•	 Problems of Press and Media
• The Leadership Problem

TABLE OF CASES

Abu Ala Moudoodi V. West Pak. 17 DLR (SC) PLD 1964	 .............................99, 102
Abdul Haque V Faziul QuderChowdhury PLD 1963 Dac.669	 403
A.B. Sarin V.B.C. Patel AIR 1951 Born 423	 ....................................................396
A. K. Roy V. Union of India (1982) I SCC 270	 ................................................237
Ahsanullah V. Bangladesh 44 DLR 179 	 ...........................................................237
Anwar Hussain Chowdhurv V. Bangladesh BCR 1989 (Al)) Vol. I ...............51. 61. 398-412
Asma Jilani V Govt. of Pakistan & Others I'Ll) 1972 SC	 .....................................453
AT. Mridha V. State 25 DLR 335 	 ..............................................................396
Awoornor Williams V. Gbedrnah 	 ....................................................................449
Bachan Singh V. State of Punjab AIR 1982 SC	 .............................................391
Bagat Singh V The King Emperor ILR Lahore Vol. XII 	 ..................................279
Bangladesh V Mahbubar Rashid 1981 (BLD) (AD) 	 ........................................454
Bangladesh San gbad Patra Parishad V. Bangladesh 43 DLR (AD) 126	 ..................373. 376
Begum Nusrat I3hur.too V. The Cheif Army Staff& the Federation of Pakistan ..................450
Blackburn V .Attorfle\-General (1972)1 WLR 1037	 ......................................392
British Railwa y Board V Pickin (1974) AC 765 (Itt.) 	 70
ChennvV. Conn. ................................................................... 70
Chintamoni Rao V State of M P. AIR 1951 SC 118 	 ................. 103



Commonwealth v Canton (1842) decided in Virginia
I) C Wadhwa V State of Other (1987)1 SCC 378
Dcvi Das Gopal Krishnan V. State olPunjab AIR 1967 SC
Duport Steels ltd. V. Sirs (1980)! WLR 142(11L)
Dr Maltiuddin Farooque V Bangladesh (Civil Appeal No 24 of 1995
Edinburgh & Dalkcith Railwa y Co V Wauchope,
Edward Mills Co V State ofAjmir AIR 1955 SC
E.K. Sallah V Attorney General.
Elieda Moccord Case
Emperor V. Benoari Ia! AIR 1945 PC 48
Ex P. Cannon Selwayn
Expsrte Grossman 267 US 87 69
Expat-te D . 17 . Marais (1902 AC 109)
FHv; V. Mallone (1947)332 US 245
Farzana Haq V Bangladesh 43 D1.R 501

Fazlul Quder Choodhurv V Abdul l)aque PLD 1963 SC 486
Field V Clark (1982) 143 US 649.
Es V. New Hampshire (1941) 321 US 569
Goddes V. Hales (1686) II St, Tr. 1165, 1197

Golak Natit V. State ofPunjab AIR 1967 SC 1643
Gopalan V State of Madras AIR (1950) SC
Gulab Sing V. Collector of Farruk'habad A I R 1953
Hahihur Rahman V. Bangladesh 26. DLR SC
1-laji Jaynal Abedin V State 30 DLR (HCD)
Ilalirna Khatun V. Bangladesh 30 DLR SC
Ilarndard Dawakhana V Union of India AIR 1960 SC
I tampion & Co. V USA 276 US 394 (1928)
Har,sltanker Bagla V. M P State AIR 1954 SC

I lart Vishnu Kamath V. Ahmed Ishaque AIR 1955 SC 233
higgins V. Wills 1921 hR 386

Indira Nehru Gandhi V. Raj Naravan AIR 1975 SC 2299.
Jacobson V. Massasliussets 1950
Jamil Haq V Ban0adesh-34 DLR (AD)

Jihcrtdra Kishore V. The Province of East Pakistan P1.1) 1957 Dac. I SC
Kamala Kant Azad V Emperor AIR 1944 Patna 354

Kazi Mukhlcsur Kaltman V. Bangladesh 26 DLR (Al)) 44
Kesavananda Bharati V State of Kerala AIR (1973)4 SCC 225
Keshav Sing Case AIR 1965 SC 745

Khandaker Fhteshamuddin Ahmed V. I3angaldesh 30 DLR (AD)
Khandaker Mostaque Ahmed V. Bangladesh 34 DLR (AD)
Lakanmi V Attorney General

Kudrat-E-Elaht V. Bangladesh 44 DLR (Al)) 319

Lee V Bude & Torntngton Junction Rly. Co (1871) L.R. 6 CP 576
Litcher V. USA (1947) 334 US 742
Liversidge V. Anderson

U. Colt. G . Vhattaeharva V. The State
Luther V. Borden S Flow. I (1849)
Madan Mohan V Government

Madztrnharnuto V LardnerBurke NO. and another. (1968)2 SALk 284
Madras V. Champakan (1951) SCR 525

Mahhooh Alt Malik V. Province 01' West Pakistan PLI) 1963 Lab 575
Malik Ghularn Jilani V. Govt. of East Pakistan 19 DLR (SC) 403

66
277
248

71
394

70
248
449
320
244

68
261
417
246
313
403
246
101

71
49,71.86,96,

02.306
..396

311
454

56,454
244,248

245
242
385
442

406-408
50

454
96

310
394

.49, 51, 86, 88, 427
402
454
454
451

91,92
70

246
309,310

421
422
301)
45!

86
388
310



Chapter-X XII I
CARETAKER GOVERNMENT AND TUE 13111
AMENDMENT OF THE CONSTITUTION

Caretaker Government
Presumed Caretaker Government
Caretaker Government in Special Sense
Caretaker Government in True Sense
Background of the 13th Amendment
Subject Matter of the 13th Amendment
Non-Party Caretaker Government
Composition of the Caretaker Government
Status and Function of the Caretaker Government
Evaluation of the 13th Amendment
Demerits of the 13th Amendment
Why Caretaker Government where there is Election
Commission?
Caretaker Government and the Independence of the
Election Commission
Reform proposals with the Caretaker Government
• Reforms with regard to C1'G
• Reforms with regard to Election Commission.
• Reforms with regard to Electoral Laws

455-484
455
455
456
457
458
459
459
459
460
461
462

463

466
467

Election Commission under political Storm
	

470
• CTG under professor 1)r. Tajuddin Ahmed
• Constitutionality of la1uddm as Chief of CT(;
• lajuddin as Chief Adviser and affairs of the CTG

Problems with Caretaker Government
	

481
90 days embargo in the Constitution

	
483

GIG backed by Military led by l)r. Fakhruddin Ahmed 483

Chapter-XX IV
CONSTITUTIONALISM IN BANGLADESH:
ITS START AND PROBLEMS

	
485-536

Constitution and Constitutional ism
	

485
The Weary Way to Constitutionalism from the
Sub-Continent to Pakistan

	
487

The Start of Constitutionalism in Bangladesh and its
Problems
	

488
Military Rule and the Myth ol Constitutional ism in
Bangladesh
	

498
Second Start of Constitutionalism in Bangladesh and its



C haptcr-X X
RULE OF LAW

History of Rule of Law
Diceys Theory of Rule of Law
Criticism of Diceys Theory
Rule of Law in True and Modern Sense
Provisions for Ensuring Rule of Law in Bangladesh
Constitution
Provisions of the Constitution which are Contrary the
Concept of Rule of Law

407-420
407
409
410
412

416

417

Chapter XXI
THE EIGHTH AMENDMENT CASE AND THE DOCTRINE
OF BASIC STRUCTURE OF THE CONSTITUTION

	
421-436

Background of the Case 	 421
The Constitution (8th Amendment) Case 	 423
Principal Arguments by the Appellants 	 423
Principal Arguments by the State	 424
Principal Arguments of the Judgment

	
424

The Doctrine of Basic Structure	 426
Problems of the Doctrine of Basic Structure 	 430
Philosophy Underlying the Doctrine	 433
Types of the Doctrine of Basic Structure	 434

Chapter-XXII
MARTIAL LAW AND MILITARY INTERVENTION:
A POLITICO-LEGAL ANALYSIS

	
437-454

Origin and Development of the Concept of Martial Law 	 437
Different Meanings of Martial Law	 439
Martial Law in Universal Sense 	 443
Martial Law in Proper Sense 	 443
So-called Martial Law 	 443
Martial Law and the Doctrine of Necessity 	 444
So-Called Martial Law, Courts, Doctrine of Efficacy
and the Doctrine of Necessity	 44.6
Doctrine of Efficacy	 446
Overruling of the Doctrine of Efficacy 	 449
Doctrine of Necessity	 449
The So-Called Martial Law and the Role of the Judges 	 450
So-Called Martial Law in Bangladesh

	
452



Malik Mir Hassan V. State	 .451
Mar bury V. Madison (1903)  I Cr. 137	 . 65, 66, 432
Mascler Hossain case 52 DLR 82 	 .............................................. 350-360
Meer Singh V. Emperor AIR 1941 Allahabad 321 	 ............................................. 310
Mitchell V Harmony 13 (Wall)(VS) 115	 .............................................. 445
Minerva Mills Ltd V. Union of India 19803 SC	 ............. ... .... ........... 86-88,89,429
Mnhsiri Sharjf V Govt 27 DLR 186 	 ........................................................ 312
Monoranian Muklierjcc V. Election Comission 41 DLR (I lCD)	 ........................... 454
Muskrat V. Us (1911)1. Ed. 246. 252	 ......................................................383
Nagra)V.A P, AIR 1985SC557	 .............................................. 237
Naravande}u V. Labour Appellate Trbunal AIR 1957 	 ..................................... 396
Nasir Kader Siddiqui V. Bangladesh 44 DLR (AD)	 ...................................... 454
Nasiruddin V. Bangladesh 32 DLR (AD)	 ...................................................... 454
National Broadcasting Co. V US (1943) 319 US 190 	 ................................ 246
Nazrul Islam's Case	 ........................................................................... 320
Orisa V. Muralidhar AIR 1963 SC	 ............................................. 396
Panama Refining Co. V. R yan (Hot oil case) (1934) 293 US 388	 .................................. 246
Parharnent Secretariat v. Khandaker Deiwar Ilossain 19 ltl.t)(.\1)) 276 .................. 196
Powell V Kempton Park Race Course Co 1899 AC 143 	 ................................ 50
Princes' case 8 Co. Pep. I a (1606) 	 ....................................................... 68
Presidents Secretariat V. Mahtabiiddjn Ahmed 42 1)1.1k (AD) 214 	 .....................454
Prohhakar Keshee Tare and others V. EmpeA1R 1943 Nagpur 26 ............................. 310
Professor Nazrul Islam V. Bangladesh 52 DL.R 413 	 376
Rain Krishna Bhardv.aj V. State of Delhi, 	 ............ ........................ --- .. ..... 306
Radhakanta V DeputvCornmissoner 31 DI.R 352 	 .......................................... 319
Re [Icruhari Union and Exchange of Enclaves AIR 1960 SC 845	 50. 383
Re Delhi Laws 1912 case AIR 1951 SC 	 ...................................................... 248.402
P.c Estate Duty, AIR 1944 PC 73 	 ......................................................... 401
Re Kerala Education Bill AIR 1958 SC 956 	 ............................................ 50, 86. 402
Re the Sea Customs Act in 1962 AIR 1963 SC 1760 	 ...................................................402
Re Presidential Poll in 1974 AIR 1974 SC 1682 	 ...................................................... 402
R.V. HalOday 1917 Ac 260 	 ........................................................ 247, 279, 295
R.V. Ndholvu (1964)4 S.A.L.R 	 ........................................................ 449
RV. Blackburn (1973) QB 241	 ......................................................... 392
R. V. GIL' exparte Blacknurn (1976)1 WLR 550	 .......................................... 392
R. V. Commissioner of Police of the Metropolis 	 ................................................. 392
R. V. Nelson and Brand	 ......................................................................... 414
Sankary Prasad (1952) SCR 89 	 ...............................................................86
Schechter Poultry Corpn V. US (Sick Chicken case) (1935) 295 US 495 ...................... 41.246
S P. Gupta V. India AIR 1982 SC 	 390
Starling V. Constantine 287 US 378 (1932)	 .................................... ......... . . 96,424,442
State V. Dosso PLD 1958 SC 	 ............................................... 92, 424-432
State of U.P.V. Auqua Begtim 1052 FCR 110 	 ...............................................266
State of [3iher V. Kameshwar AIR 1952 SC 	 ........................................ 78
Sultan Ahmed V. Chief Election Commissioner 30 DLR (IICD) 	 ............................454
1ariq Transport V. Sargodha-Vera Bus Service II DLR (SC) 	 ............................ 372
The Special Court Reference Case in 1978 AIR 1979 SC 47$ 	 .......................... 383
The Special Reference No.1 of 199547 DLR(AD) 1995 	 383
Trimbak GangadharV Ramcharan AIR 1977 SC 1222 	 ................................. 396
Uganda V Commissioner of prisoner.	 ................................................ 449
Unni Krishnan V. State ofA P. AIR 1993 SC 2178 	 .......................................90
USA Vi Butler 297 US 1(1936)



USA V. Chicago M.st. PP. R Co (1931) 282 US 311 	 246
Vauxhall Estates Ltd V Liverpool Corporation 	 71
Vcnkata Reddy V. A. F' AIR 1985 SC 724237
Virginia Stale Board of Education V I3urnette	 91
Waman Rao V Union of India AIR 1980 SC 1789 	 429
Waryani Sin gh V. Ainarnath AIR 1954 SC 	 396
West Virginia State Board of Education V Barnette 319 US 638 	 . .	 .96
Yakus V. US	 246
Zabrivskv V. General Officer 1947 All C 246	 .	 . 364

LIST OF ABBREVIATION
AL)	 : Appellate Division
APSU	 All Party Students Organisation
AL	 : Awanii League
BILIA	 Bangladesh Institute of Law and International Affairs
BNP	 Bangladesh Nationalist Party
CA	 Chief of Advisers
CAC	 : Centre for Analysis and Choice
CAG	 Comptroller and Auditor - General
CBA	 Collective Bargaining Agency
CTG	 : Caretaker Government
CL-IT	 : Chittagong Hill Track Treaty (Agreement)
CMLA	 Chief Martial Law Administrator
CPA	 : Commonwealth Parliamentary Association
CPB	 Communist Party of Bangladesh
CSP	 : Civil Service of Pakistan
DC	 : Deputy Commissioner
DCMLA	 Deputy Chief Martial Law Administrator
DEO	 : District Election Officer.
DPC	 Departmentally-related Parliamentar y Committee
EPAL	 East Pakistan Awami League.
FDC	 : Film Development Corporation.
1-LCD	 : High Court Division.
JI	 .Iamat-j-fslami J3anladcsh.
JJ)	 : Jatio Party.
JSD(Siraj)	 : Jatio Samajtantrik Dal.
KSP	 Krishak Sramik Pary (Peasants and Workers Party)
MNA	 : Member of National Assembly.
MPA	 : Member of Provincial Assembly.
PAC	 : Public Accounts Committee
PIL	 Public Interest Litigation.
PM	 : Prime Minister.
PMQT	 Prime Minister's Question lime.
PUC	 Public Undertakings Committee
PSC	 Public Service Commission.


