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CHAPTER 1
THE NATURE OF CONSTITUTIONAL AND ADMINISTRATIVE LAW

The constittional law of a state is the Jaw relating 1o the constitution of that 1-001
state. It is therefore desirable at the outsel to discuss briefly the terms “Law.”
“State” and "Constitution.™

Law

Muny attempts have been made to define this apparenthy simple term. and for  1-002
these the reader is referred 1o books on legal theory which English writers
commonly call jurisprudence. We are concerned with state law (municipal law .
and it will be sufficient for our present purpose 1o define the luw of 4 state as
consisting of those rules of conduct which are enforced by the duly constituted
courts of that state. This would not be an adequate detinition for the student of
Jurisprudence. or the science of law in general: for 1t doe~ not explain whence the
courts denve their authority o lay down the law. nor wis the courts in admin-
istering justice look 10 certain sources and not to others. and look 10 those sources
0 a certain order and in a certain way. To sav that the luw 1« the law because the
courts declare 1t 1o be so would be like defining an acid a~ that which turns litmus
paper red. Litmus paper provides a convenient working test whereby the chemist
determines whether a given hquid is acid or alkali. but 1t does not explain what
acids and alkalis are in themselves. Similarly. enforcemen: by the courts is o sort
of litmus test which may be used 1o disunguish hetween izeal and non-legal rules
of conduct. Enforcement by the courts does nat necessarily mean specific
enforcement. hut usually takes the form of punishment or some other treatment
tin criminal law). or an order o pay damages or 1o deliver up property tin civil
faw),

This criterion is admitedly imperfect when applie] 1w constitutional and
administrative Jaw. In the first place. many decisions ir Enghsh administrative
law are made by tribunals other than the ordinary courts. These tribunals.
however. are created by Acts of Parliament: their Jurisdiction. composition and
powers are defined by statute. and their decisions—whether subject 10 appeal 1o
the courts or not—are recognised and enforced by the courts. Agam, law cannot
be enforced against the government. though it can be eniorced aguinst members
of the government individually. Nor can law be enforced against Parliament or
either House of Parliament. although the courts may make a declaration as to the
law 1n relation to either of the Houses. and law may be entorced against members
of either House personally. Actions in tort or contract may be brought against
government department representing the Crown. but the judgment cannot be
enforced by execution." The law is not enforceable against the Queen in her
personal capacity. but this is not of practical importance. Statutory “duties” may
be declared by Parliament to be unenforceable in the courts. such as was the duty
of the Post Oftice to provide a postal service under section 59 of the British
Telecommunications Act 1981'“; and the performance of certain functions by the

' Crown Proceedings Act 1947,
" For the current position under the Postal Services Act 2000 see pos: para. 28-012.
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Speaker under the Parliament Acts may not be questioned in the courts. Moreo-
ver “the law and custom of Parliament.” Although it is recognised by the ordinary
courts. is enforced by the Houses of Parliament through their officers. and is both
historically and analytically a distinct branci of Briush constitutional law.”

Some writers. however. find the essenual element of legal rules o be their
recognition as obligatory, by legislative und executive as well as by judicial
officers.’ But the question remains. what would happen (or what ougnt to
happen) it a given rule were broken? We suil need the formal distinction between
rules which the courts enforce and rules which they do not enforce. If constitu-
wonal convennions were called laws. then we ~hould have to distinguish between
judiciull_v-cnt'urccd Jaws and non-judicially-entoreed laws.*

Lewul rules. with these modifications. are thus distinguished from rules of
public morality which are not entorced by the courts. ulthough they may in some
cuses. .o constitutional convenuons (sucit J4s the responsimility of members 10
Pacliument). be recognised as cxisting b the courts. Although constitutionul
conventions dre not laws as here defined. study of them is essential 1© the
understanding ol a constitution—espectully  the Briush Constitution—and
description ol the more important conventons is always mcluded 1n hooks on
British consutunonal law,

Cegul rules are abo Jdistinguished from ruies of private morality or cthies
which are not enforced hy the courts, o 2 e maoral obligation to carry out i
freely made bargain winch is not unlawtul but which tor some reasun el s
dsence ol consideraniony lacks legal sanction. The contents ot cthies and Taw
sveriup to a gredl exient. ¢y murder. thett and stunder: hut there are many ruies
of ethies which the law does not seek W cntoree. such das the commandment
honour our parents: and many lecal rules «which are not intrinsically moral. such
s the husband ™~ seneral liability o pay txon his wife's income

Law includes not oniy the sum Total of particular laws, whether statutory ot
otherwise. but also the complex interrelations between those Taws, as well as the
rechmgue —judicrul precedent, statutory interpretation and so vn—hy which the
law is administered.

The state

This is another very ditheult erm o Jetine. and a full discussion ot this
question also Talls within the province ol jurisprudence or poliucal theory. 1t is a
concept that plays hutle part i the constitutional Taw of the United Kingdon. its
piace being taken by that of the Crown.” For present purposes. however. we may
define a state as un independent political society oceupying a defined Lerritory, the
members of which are united together for e purpose of resisting external lorce
and the preservation of internal order. No independent political society can be
termed 2 state unless 1t professes 1o exercise hoth these functions: but no modern
state of any importance contents itself with this narrow range of acnvity. As
civilisation becomes more complex. populution increases and soctal conscience

* Gee Chap. 13: and for Standing Orders. Chap. L1.

*See e.¢. A. L. Goodhart, English Law and the Moral Law (1955). pp. 46-65.

' See further. O, Hood Phillips. ~Constitntional Conventions: A Conventional Repiv™ 11964) 8
1.S.P.T.L. 60z and post. Chap. 7.

¢ Gee Chap. T: also Chaps 8. 17 and 36.

v See M. Loughlin. “The State. the Crown and the Law™ in The Nature of the Crown. eds M. Sunkin
and S. Payne (1999, Oxford).
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arises, the needs of the governed call for increased attention; taxes have to be
levied to meet these needs: justice must be administered, commerce regulated,
educational facilities and many other social services provided.

A fully developed modern state is expected to deal with a vast mass of social
problems. either by direct activity or by supervision or regulation. In order 10
carry out these tunctions. the stale must have agents or organs through which to
operate. The appointment or estabiishment of these agents or organs. the general
nature of their funcuons and powers. their relations inter se and between them
and the private citizen. form a large part of the constitution of a state.

The constitution of a state’

The word “constitution™ is used in two different senses. the abstract and the
concrete. The constitution of a state in the abstraci sense is the system of laws.
customs and convenuions which define the composition and powers of organs of
the state. and regulate the relations of the various state organs to one another and
10 the private citizen. A “constitution™ in the concrete sense is the document in
which the most important laws of the constitution are authoritatively ordained. A
country. such as our own. which has no “writien™ constitution as explained
below. has no constitution in the concrete sense of the word.” It should be clear
from the context which meaning is being employved.

Wrinien and unwritien constiturions”

A constiwtion is said 10 be “written” when the most important constitutional
laws are specifically enacred. Probably all states. except the United Kingdom and
Israc!" now have mainly writlen or enacted constitutions. New Zealand. until
recently. had a largely unwritien constitution. The New Zealand Parliament.
however. enacted a Constitution Act in 1996."" Those who attain power in u state.
whether as a result of revolution te.g¢. France). waur of independence (e.g. Umited
States). federation or confederanion of existing umis (e.g. Switzerland). or emer-
cence ol a new independent nauion (¢.¢. former British colonies and protec-
torates ). put into the form of legislative enactment the manner in which the state
Is 10 be organised. government carried on and justice administered. and this
arrangement 1s commonly approved by a referendum of the electorate. The most
important laws constituting the basis of the state art specified in one formal
document or a series of formal documents which are binding on the courts and
all persons concerned.

It is not practicable for a written constitution to contain more than a selection
of constitutional laws. It is invariably supplemented. within the limits prescribed
in the constitution. by amendments passed in the prescribed manner: by organic
laws, and other legislation passed in the ordinary way from time to time to fill in
gaps. usually also by judicial decisions interpreting the written documents: and

7 See Colin Munro, “What is a Constitution?” [1983] P.L. 563.

" Or indeed, in any sense according to EF. Ridley. “There is No British Constitution.™ (1988) 41 Parl.
Aflairs, 340.

“The distinction is criticised as misieading and mexact by C. Munro. Studies in Constitutional Law
(2nd ed., 1999. Butterworths).

""H. E. Baker. The Legal Sxstem of Israel (2nd ed.. 1968} E. Likhovski, Israel’s Parhiament (1972):
there are “basic Jaws.” but no consttution has been drawn up yel.

' post, para. 36-012.
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6 THE NATURE OF CONSTITUTIONAL AND ADMINISTRATIVE LAW

by customs and conventions regulating the working of the machinery ol govern-
ment.'> Organic laws are a special class of laws tor the passing of which a
constitution prescribes some special procedure. but which do not amount to
constitutional amendments.

Flexible and rigid constitutions

A more significant classitication of the types ol constitution is that into
“flexible” and “rigid,” metaphors given currency by Brvce.'" A flexible constitu-
tion wus defined by Dicey as “one under which every law of every descrption
can legally be changed with the same ease and in the same manner by one und
the same body.” Dicey defined a rigid constitution as “one under which czrtain
laws generally known as constitutional or fundamental laws cannot be cnanged
in the same manner as ordinary laws.”"* The distinction is o great importanee in
relation to constitutional amendment.

Where the constitution is rigid. certain provisions are distinguished from
others in that some special procedure is necessary for their alteration, if they are
leeadly alterable atall. Most Europeun and American constitutions are rngrl. The
method of amending “tundamental™ or “constitutional™ laws varies in Jirferent
constitutions: it may he the legislature siting in a spectal way ias in Frarce! or
with u prescribed majority ar a prescribed quorum tas in Belgium). the conven-
tion of a spectal constituent body (us in the United States). the consultation ot the
component members of 4 camposite state s in the United States and Swiss
Federations 1. or a referendum ol the electorute tas in Switzerland and Ausiradia,
Amendment of the United States Constitution. for example. requires either
initigtion by two-thirds of both Houses of Congress und rauficauon v the
legislatures of three-fourths of the states (the usual method). or initianon by two-
titds of the states and ratificauon hy conventions in three-fourths of the states
(e.q. repealing 1§th Amendment on prohibition).

A subdivision of rigid constitutions can be drawn according to whether the
special amending procedure is within the sole power ot the legislatre. or
whether some outside agency has to be brought in. In the latter case the
constitution may be said o be supreme over the legislature.

Sometimes 1 constitution or part of it may not be legally alterable at all. as
certmn articles of the Constitution of the German Federal Republic {1949y, the
~hasic articles™ of the Constitution of the Republic of Cyprus (1960) :nd the
representation of a state in the United States Senate (unless that state consentsh
or it may be unalterable before a certain tme. e.g. cerain provisions of the
United States Constitution before 1808. In such cases any alteration would
legally amount to revolution.

[t is unnecessary and it may be confusing 1o draw a distinction. as Dicey does
in the first definition quoted. between the relative ease and difficulty ot amending
.4 law: this is not a distinction ol which lawyers can take account, for it depends
on political and psychological factors. It muv be more difficult 1o pass u British

12 Wheure. Modern Constiturions, Chaps 3. 7 and 8. See e.g. Munro. The Consttution ane Govern-
ment of the United Stares (4th ed.), pp. 76-88: Dawson, The Government of Cunada. pp. 69-72:
H. W. Horwill. Usageys of the American Constitution (1925).

't Srudies in Historv and Jurisprudence. Vol. |, Essay 3, Other descriptive names considered by
Bryce were moving and stationary, or fluid and solid (crystallised): op. cir pp. 131-132. Lord
Birkenhead L.C. preferred “controlled™ and “uncontrolled™: McCawley v. The King {1920] A.C. 691,
PC. of Wheare. op. cir. Chap. 6. &

' Dicev. Law of the Constitution (10th ed.). pp. 126 er seq., and 146-130.
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statute amending the law relating to the sale of intoxicating liquors or the opening
of shops on Sunday than to pass a French statute reducing the period of office of
the President of the Republic from seven to five years.

Unwritten constitutions are in practice flexible, bu: written constitutions are
not necessariiy rigid. The constitutions of the Australian states for example are
written and largely flexible.

.

Fundamental laws and judicial review of legislation

Those who frame a rigid constitution seem to be placed in a dilemma. They
may give the power Lo interpret the constitution and 10 declare legislauon invalid
ex post facto as being repugnant therelo. 1o the ordinary courts. or to a special
consututional court. Here the final and supreme power would appear 1o be vested
in the courts. which would usually be contrary 10 the intention of the framers ol
the constitution. Why should judges. whose function is primarily judicial. set up
their own views in opposition 1o the will of popularly elected legisiative
assembly? Two answers may be suggested: first. the judges may be appointed hy
the executive which initiates legislation and presumably keeps in touch with
public opinion: or, aliernatively. the “will of the people™ is supposed to be
embodied in the constitution in & more permanent way than 11 is represented in
the legislative assembly of the day.

On the other hand. if the legisiature itself is given authority 1o interpret the
constitution, what guarantee is there that it will ever hold itself 10 be wrong? In
other words. how can the constitution in this case be rigid at all”? Dicey saw this
difficulty and stated the paradox that the “fundamental laws™ mn the conunental
type of “neid” constitution placing restrictions on the authority ol the ordimary
legislature. without giving power of judicial review, so far from being laws ol &
particulariy sucrosanct character are found on analysis not o be aws at ali. When
the courts are not @iven and have not assumed authority w0 declare legislation
unconstitutioral. the constitutional restrictions on legislative actuvity—though 1n
fact they ma: be carefully observed—appear on Dicey's view 1o be nmerely
consttutional conventions resting on the force ol public opimon. "

1Las comparatively rare for the courts 10 have Jurisdiction w review legislation
{"constitutional adjudication™ ) except in federal states. such as Switzerland™ and
the federal members of the Commonwealth. where some check is necessary 1o
preserve the respective rights of the federation and it component members. '
The, United States is the classic example of a federation in which cach state as
well as the federation has o compietely rigid constitution. Here the state courts
have jurisdiction 10 declare state legislation repugnant to the state constiwtion:
and the federzl courts have jurisdiction to declare provisions ol stale constitu-
tions. state legislation and federal legislation repugnant to the Federal Constitu-
tion. It is not strictly accurate to sav that the courts declare legislatior. void: when
cases dre brought before them Judicially. they may declare that an alleged right
or power does not exist or that an alleged wrong has been commitied because a
certain statule relied on is unconstitutional. Under the influence of Chief Justice

"f Bryce, op. ciopp. 193-198,

" C. Hughes. The Federal Constitution of Switzeriand- Geoffrey Sawer, Modern Federalism (1969),
Chap. 10.

'"Judicial reviev. obtains in dependent territories of the Commonwealth, however. hecause their
legislatures are regarded as subordinate 1o the British Parliament: pos:. Chap. 35
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3 THE NATURE OF CONSTITUTIONAL AND ADNINISTRATIVE LAW

Marshall the Amencan Supreme Court first assumed the power of declaring
Federal legislation unconstitutional in Marbury v. Madison (1803).'% and the
power of declaring state legislation repugnant to the Federal Constitution in
Fletcher v. Peck (18101, It may be added by wav of turther justification that, not
only is the United States a federation, but the executive is not responsible to the
legislature and 0 tnere is not the same reason for the will of the legislature o
prevail. The Republic of Ireland. on the other hand. is a unitary state, with an
executive legally us well as conventionally responsible to the legislature. whose
Constituion gives the Supreme Court and  High Court some power of
review.™

The modern alternative to review ol legislation by the ordinary courts is not
necessarily the complete absence of any review of constitutionality. A special
constitutional court may be set up tor such cases. as in the Constitutions of' the
Republic of Cyprus (19601, West Germany. and Italy.

Another device o establish a constitutional council to which Bills may be
referred betore bemns submitted to the Head of State for is assent, Thus the
Consatution of the Fitth French Republic ( [938) provides for u Conseil Con-
critugionnel composed of tormer Presidents of the Republic and nine other
members. three bemy appointed by cuch of the President of the Repubhic. ihe
Peosident of the Natonal Assembly and the President of the Senate. Betore
orgunic faws are promulguted. the Counctl must examine them to ensure that they
do ot contlict with the constitution. The President ol the Republic, the Prime
Minister or the President of either House may also submit ordinury laws to the
Councti hetore ther are promulgated. [ a provision is declured unconstitutional
it cunnot be promulzated or come into torce. There is no appeal against decisions
of the Constitutionai Council, which are binding on all public. admunistrative and
judicial authorities. This device differs from judicial review in that the Consetl is
not o court. and judicial review operates ex post facto.

The Constitutions of the [rish Republic and India expressly recognise the
Jistinetion between rundamental rights safeguarded by the courts against amend-
ment otherwise than by the appropriate procedure. and “directive principles of
social (or state) palicy™ for the general auidance ot the legislature but which are
not cognisable by uny court. Such directive principles of state policy ure morally
binding on the legislature. but can scarcely he called laws.

The scope of constitutional law

The constitutional law of a state is the law refating to its constitution. Where
the constitution is wrtten. even though it may have to be supplemented by other
materials, it is fairls casy to distinguish the constituuonal law of a state from the
rest of its legal svsiem: but where, as in Britain, the constitution is unwritten. it
is largely a matter of convenience what Lopics one includes in constitutional law,
and there is no strict scientific distinction between that and the rest of the law.
Thus the United Kingdom constitution can well be said to be marked by three

*1 Cranch 137.
" @ Cranch 87.
* By Article 26 the Supreme Court may rule on the constitutional validity of legislation before it
receives the President’ s assent. -

Bv Article 34.3.2. botn the High Court and Supreme Court have jurisdiction to declare unconstitu-
tional legislation after it has been enacted.
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.slriking features: it is indeterminate, indistinct. and unentrenched.?' It follows

from what has been said that constitutional law deals, in general. with the

distribution and exercise of the functions of government, and the relations of the

government authorities to each other and to the individual citizen. It includes the

rules—though the nature of these is difficult to define—which identify the law-
making authorities themselves. ¢.g. the legislature and the courts.®*

More specifically. constitutional law embraces that part of a country’s laws
which relates to the following topics. among others: the method of choosing the
Head of Suatwe. whether king or president: his powers and prerogatives: the
constitution af the legislatre: its powers and the privileges of its members: if
there_are two Chambers. the relations between them: the status of Ministers and
the position of the civil servants who act under them: the armed forces and the
power to control them: the relations between the central government and locul
authorities: trealy -making power: citizenship: the raising and spending of public
money: the general system of courts. and the tenure and immunities of judges,
civil liberties and their limitations: the parliamentary franchise and electoral
boundaries: and the procedure (if anv) for amending the constitution.

Administrative law

A distinction is commonly drawn in continental countries between constitu-
tonal law and admmistrative law. but because English law iy not codified or
officially svstematsed English jurists have found difficulty in determining the
distincuon. Sir Ivor Jennings contended that administrative law. like other
branches of law. ought to be defined according o its subject-matter. numely.
public administravon. Administranve faw then determines the arganisation. pow -
ers and duties ol administrative authorities.”

What specialiy distinguishes administrative authorities from private indi id-
uals is the extent of their powers, An important aspect of administrative law is the
control exercised by courts or tribunals over those powers, espectally i relation
to the rights of citizens. The remedy of the citizen may be left w the jurisdiction
ol the ordinary courls, or the matter may be regulated by special rules and
adjudicuted by special courts or by administrative tribunals. A svstem of admin-
IStratine courls or tribunals is not essential for the existence of administrative Juw,
as is shown by the expenience of Belgiun. which did not set up a Couseil ' Eiar
until 1946: but the fact that France has long possessed special administrative
tribunals—notably the Conseil d Eiai—which in appropriale cuses oust the
Jurisdiction of the ordinary civil courts. has no doubt helped towards the svstem-
atisation of administrative law in that country.™

Where there is a written constitution. as in France and the United States. it is
easier 1o demarcate administrative law from constitutional law. although neither
the French droit adminisirarif nor American administrative law is codified.
Where the constitution is unwritlen. as in this country. it is largelv a matter of
convenience where the line is drawn.*

'S, E. Finer. Vemon Bogdanor, Bernard Rudden. Comparing Constiturions 11995, Oxford) p. 40.
**See H. L. A. Hart. The Cancepr of Law (2nd ed.. 19943 Chap. V1.

“tlenmings, The Law and the Constitwion (5th ed.). p. 217.

* L. N. Brown and 1. Bell. French Administrative Law (Sth ed.. 1998).

** Post. Chap. 2: and Pt V1. For u statutory recognition of the term “administrative law™ see the Stale
Immunity Act 1978, 5.3(2).
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10 THE NATURE OF CONSTITUTIONAL AND ADMINISTRATIVE LAW

Public law "

A convenient descriptive term for both constitutional law and administrative
law is public law. Many legal systems, intluenced by Roman Law.* draw a clear
distinction between public law and private law. Public law matters may be dealt
with in separate courts. The rights and remedies of parties may depend on
whether a claim raises a question of public law or private law. As Lord Wilber-
force has explained.

“The expressions “private law’™ and “public law™ have recently been imported
into the law of England from countries which. unlike our own. have separate
systems concerning public law and private luw. No doubt they ure convenient
expressions tor descriptive purposes. In this country they must be used with
caution ... The principle remains intact that public authorites and public
servunts are. unless clearly exempted. unswerable in the ordinary courts for
wrongs done to individuais.™

The reasons Tor this development and its sigmificance will be discussed
1 ="
Laler,-

The tunctions of government

Montesguieu i L Esprir des Loty (1748077 Tollowing attempts by Aristotle ™
and Locke, " divided the powers of government into: (i1 the legislative power: (i)
the executive power in matters pertaining o the law or nations. and (i) the
power ol judging: and ~o we cet the lirst statement ot the modern classification
o which we are now accustomed, viz (0 legislative. (i executive. and (i)
judicial.

We may altempt a general description of the various governmental functions
in the modern state on the tollowing lines:

1) The lecislateve function 1s the making of new law. and the alteration or
repeal ot existing law. Leaislation is the formulation of law by the uppropriate
organ of the state. in such a manner that the actual words used are themselves part
of the law: the words not only contain the law. but in a sense they constitute the
law. Legislation may take the form of the decree of a personal ruler. whether king
or dictator: or it may be 1ssued by an autocratic body or by a democratic assembly
wholly or partly ¢lected by the people. Without a legislative bady of some sort
a state could not provide law readily enough to meet modern conditions.

Two methods of direct lawmakgng ure found in some states: the referendum by
which certain measures have to be submitted for approval to the electorate before
being enacted by the legislature: and the initiative by which certain Kinds of

“* Public law was that part of the law which concerned the State: pnivate law that which concerned
individuals: D120 osone s LV Cn this sense eriminal luw must be regarded as pant of public
law.) A simulur distinetion haa been drawn by Aristotle. Rher 1.13.3. Scots law distinguishes public
right and private right (Stair. fastituzions 1.1.23). See. Article XVIHL ol the Union with Scotlund Act:
Gibson v Lord Advocare 1975 5.L.T. 134; posi. para. +-007

T Davv v Speitharne B.C. [ 1984] A.C. 262, The difficulties of trunsposing the concepts 1o the English
legal system ure discussed in LW.E. Allison, A Comtinental Distinciion in the Commaon Law
(2000).

* poxt. Part V1. [utroduction.

* Bk XI. Chap. 6.

“ Arnstotle. Vol. IV (transl. Jowett).
" John Locke. Second Treatise of Civil Government (1690) Chap. |2,
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measures may be proposed by a specified number of the electors for enactment.**
The referendum is usually a method for amending federal constitutions.™

(ii) The executive or administrative function is the general and detailed carry-
ing on of government according to law, including the framing of policy and the
choice of the manner in which the law may be made to render that policy
possible. In recent times, especially since the industrialisation of most civilised
countries, the scope of this function has become extremely wide. It now involves
the provision and administration or regulation of a vast system of social
services—public health, housing. assistance for the sick and unemployed, wel-
fare of individual workers, education, transport and so on-—as well as the
supervision of defence, order and justice, and the finance required therefore,
which were the original tasks of organised government.

(iii) The judicial function consists in the interpretation of the law and its
application by rule or discretion to the facts of particular cases. This involves the
ascertainment of facts in dispute according to the law of evidence. The organs
which the state sets up to exercise the judicial function are called courts of law
or courts of justice.

Although the above classification of the functions and corresponding powers
of government, based on a material or functional analysis, may be useful in
helping to arrange the facts and to think about the problems of government, the
categories are inclined to become blurred when it is attempted to apply them to
the details of a particular constitution. Some hold that the true distinction lies not
in the nature of the powers themselves, but rather in the procedure by which they
are exercised. Thus legislation involves a formal and instantaneous act designed
to establish general rules by which all disputes shall be settled; administration is
a continuing and mainly informal process aimed at preventing disputes in classes
of cases and does not create rights by establishing precedents; adjudication pre-
supposes an existing dispute in a particular case, is governed by strict rules of
procedure and evidence and tends to create rights by establishing precedents.

Others hold that the distinction is organic or formal. Thus administration
consists of the operations, whatever their intrinsic nature may be, which are
performed by administrators; and administrators are all state officials who are
neither legislators nor judges.™ This last doctrine seems to be as difficult to apply
as the functional or material conception of governmental functions. Thus in the
Constitution of the Fifth French Republic not only has the Parliament other
powers than the strictly legislative, but the law-making power is divided between
the Parliament (loi) and the government (réglement), so that the Parliament may
only make laws dealing with matters enumerated in article 34, while all others
matters fall within the province of ministerial regulation.*

3 Wheare, op. cit. Chap. 6: A. B. Keith, British Cabinet System (Ind ed., Gibbs), pp. 256-260; H.
3. Laski, Introduction to Politics. pp. 66-68: Philip Goodhart. Referendum (1971).

3% [t has, however, become increasingly popular in the United Kingdom since 1972: Northern Ireland
(Border Poll) Act 1972; Referendum Act 1975; Scotland Act 1978: Wales Act 1978; Referendums
(Scotland and Wales) Act 1997; Greater London Authority Referendum Act 1998 Legislation
relating to Northern Ireland has made standing provision for the use of referendums; Northern Ireland
(Constitution) Act 1973; Northern Irelund (Entry to Negotiations) Act 1996; Northern Treland Act
1998.

* Jennings, op. cit. pp. 24-25. For a contrast between the conceptual and the functional approach, see
Griffith and Street, Principles of Administrative Law. (4th ed., 1967).

* B. Nicholas, “Loi, Réglement and Judicial Review in the Fifth Republic” [1970] P.L. 251.

1-016



1-017

1-018

12 THE NATURE OF CONSTITUTIONAL AND ADMINISTRATIVE 1AW

Doctrine of the separation of powers®

The doctrine of “the separation of powers™ as usually understood is derived
from Montesquieu,*” whose :laboration of it was based on a study of Locke's
writings™ and an imperfect understanding of the eighteenth-century English
Constitution. Montesquieu was concerned with the preservation of political
liberty. “Political liberty is 1o be found,” he says, “only when there is no abuse
of power. But constant experience shows us that every man invested with power
is liable to abuse it. and to carry his authority as far as it will go. ... To prevent
this abuse, it is necessary from the nature of things that one power should be a
check on another. ... When the legislative and executive powers are united in
the same person or body ... there can be no liberty. ... Again, there is no
liberty if the judicial power is not separated from the legislative and the execu-
tive. ... There would be an end of everything if the same person or body,
whether of the nobles or of the people, were to exercise all three powers.”

A complete separation of powers, in the sense of a distribution of the three
functions of government among three independent sets of organs with no over-
lapping or co-ordination, would (even if theoretically possible) bring government
to a standstill. What the doctrine must be taken to advocate is the prevention of
tyranny by the conferment of too much power on any one person or body, and the
check of one power by another. There is an echo of this in Blackstone's
Commentaries (1765): “In all tyrannical Governments . .. the right of making
and of enforcing the laws is vested in one and the same man, or the same body
of men; and wheresoever these two powers are united together there can be no
liberty™; and this doctrine was taken over by the fathers of the American Con-
stitution.

The question whether the separation of powers (i.e. the distribution of the
various powers of government among different organs), in so far as is practicable,
is desirable, and (if s0) to what extent, is a problem of political theory and must
be distinguished from the question which alone concerns the constitutional
lawyer, namely, whether and to what extent such a separation actually exists in
any given constitution. As a matter of fact the doctrine has not received much
acceptance either in its country of origin or in other European countries. Govern-
mental powers are co-ordinated by the effective part of the exccutive—the
Council of Ministers or Cabinet—which is created by. but in fact controls, the
legislature in which its members sit. The exccutive in some democratic countries
is made responsible to the legislature; but in totalitarian states the executive has
acquired complete domination over both the legislature and the judiciary. The
doctrine may be said to have received its main application in democratic coun-
tries by securing the independence of the courts from the control of the execu-
live.™

The United States Constitution goes further than any other in applying the
doctrine. Thus the federal executive power is vested in the President, the federal
legislative power is vested in Congress, and the federal judicial power is vested

“W. B. Glyn, The Meaning of the Separation of Powers (1965); M. . C. Vile, Constitutionalism and
the Separation of Powers (1967); G. Marshall, Constindional Theory (1971), Chap. 5. Colin Munro,
"The Separution of Powers” [1981] P.L.19; Munro, Studies in Constitutional Law pp. 295-307.

* L Esprir des Leis, Chap. X1, pp. 3-6.

* Locke, Second Treatise of Civil Government Chaps. 12-13.

**The doctrine of the separation of powers in its earlier history had no true application to judicial
matters, and had nothing to do with the independence of judges: C. M. Mcllwain. Constitutionalism:
Ancient and Modern (1940) (revised ed., 1947), pp. 141-142.
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in the Supreme Court. The President and his Cabinet are not members of
Congress (except that the Vice-President presides over the Senate), and they are
not responsible to Congress. The President holds office for a fixed term and he
is not necessarily of the same political party as the majority in either House of
Congress. The President and Cabinet cannot initiate Bills or secure their passage
through Congress, but he may recommend legislation in a message to Congress.
But the separation of powers is by no means complete, the three branches of
government being connected by a system of “checks and balances.” Madison's
theory was that one branch must not have the whole of another branch vested in
it, nor obtain control over another branch. The chief danger in a republic with a
representative legislature was, he thought, that the legislature (rather than the
exceutive) would encreach on the other departments.*” Thus the President may
veto measures passed by Congress, though his veto may be overridden by a two-
thirds vote of both Houses. The President has the power to negotiate treaties, but
they must be ratified by a two-thirds vote of the Senate. The Supreme Court,
asserting the continued significance of the separation of powers, has held that
Congress has no power to veto executive acts of the President.*! The Senate may
refuse to confirm certain appointments made by the President, notably that of
judges of the Supreme Court; and the judges of that court, although appointed for
life, may be removed by impeachment. The power of judicial review of legisla-
tion was assumed by the Supreme Court, and was not expressly conferred—
although it may perhaps be implied—by the constitution. The three branches of
government are therefore interrelated; they act as checks on each other. The
problem that may have to be faced before long is whether the draftsmen of the
constitution, in their zeal to prevent too great a concentration of power, did not
provide restraints that unduly hamper the working of government.**

Fundamental Rights

Rights which are regarded as possessed by human beings prior to their
recognition by a legal system—or despite their denial by a legal system—can
conveniently be described as human rights or natural rights. Formulations of
natural rights date from the second half of the eighteenth century, the revolu-
tionary period in America and France.** Both countries borrowed largely from
English experience and thought, especially as embodied in the writings of
Locke* and, in the case of America, Coke’s commentary on Magna Carta and
Blackstone's Commentaries (1765). For Blackstone the absolute rights of Eng-
lishmen were the rights of personal security, personal liberty and private prop-
erty.

Such rights when recognised in a constitution and guaranteed protection
against curtailment (except by legislation passed by special procedure) can be
distinguished as “fundamental rights.” In this sense the British Constitution does
not recognise “fundamental rights.” Nonetheless, the courts increasingly refer to
rights as “fundamental™ or “constitutional” which because of their importance

40 The Federalist, Nos. 47 and 48 (1788).

' Immigration and Naturalisation Service v. Chadha (1983) 51 U.5. Law Week 4907; B. Schwartz.
(1984) 100 L.Q.R.9.

2 See, e.g. Youngstown Sheet & Tube Co. v. Sawyer. 343 1.5, 579 (1952) (the “Steel Seizure Case™):
B. Schwartz, American Constitutional Law, Chap. 7.

41 See further D'Entreves, Natural Law (2nd ed., 1970) especially Chapter 4.

44 Tywo Treatises of Civil Government (1690); see Bk. II, “Of Civil Government.”
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cannot be restricted except by clear words in an Act of Parliament.*® The
enactment of the Human Rights Act 1998 and the ensuing duty of public
authorities 1o act in a way compatible with Caonvention rights will. almost
nevitably. encourage further use of such terminology.™

Many modern constitutions incorporate certain “fundamental rights”™ such as
personal freedom. equality before the law. freedom of property, free elections.
freedom of speech. freedom of conscience and worship. freedom of contract, the
right of assembly. the right of association and family rights. They are always
restricted. expressly or impliedly. by some such concepls as “public order”™ or
“due pracess of law™: and the courts may or may not have jurisdiction to review
legislation that infringes such rights.

The American Declaration of Independence (1776) states that all men are
crealed equal. and among their inalicnable rights are life, liberty and the pursuit
of happiness. The American “Bill of Rights™ consists of 10 amendments added
i 1791 1o the Federal Constitution of 178747 These rights include free exercise
of religion, freedom of speech and the press. peaceable assembly. petition for
redress of grievances (Ist Amendment); security of persons, houses, papers and
effects from unreasonable searches and scizures (2nd Amendment): no depriva-
tion of life. liberty or property without due process of law*® (5th Amendment):
and freedom from excessive bail or fines and from cruel or unusual punishments
(8th Amendment). The American Constitution had already provided that the writ
of habeas corpus should not be suspended. that no ex post facto law should be
passed. und that the trial of all crimes, except in cases of impeachment, should
be by jury.® Later amendments abolished slavery. and preserved the franchise
from discrimination on grounds of race, colour or sex. The constitutions of
individual American states also contain Bills of Rights.

A Declaration of the Rights of Man was prefaced to the French Constitution
of 1791, and was confirmed by the preambles to the Constitutions of 1946 and
1958,

A Universal Declaration of Human Rights was adopted by the General Assem-
bly of the United Nations in 1948, and this was followed by the European
Convention' for the Protection of Human Rights and Fundamental Freedoms
drawn up at Rome in 1950. The Convention came into force in 1953 but did not
have legal effect inside the United Kingdom until the coming into effect of the
Human Rights Act 1998

The United Nations has subsequently adopted Conventions on Refugees
(1951). Slavery (1936), the Elimination of Racial Discrimination (1965): Civil
and Political Rights (1966) and Against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment (1984). The impact of such international

“ Morris v Beardmore [1981] A C. 446, HL (privaey of the home): R. v. Secreruny of Siate for the
Home Department e p. Ruddock [1987] 2 All F.R. 518 (right of access (o the courts): R v Lord
Chancellor ex p. Witham [1998] Q.B. 375 (Div. C1) (right of access to the courts). Dist. R v Lond
Chancellor ex p. Lightfoor |2000] CA: R, v Home Seq retary of Staie ex p. Leech (No 2) 11994 QB
198, CA: R v Secre nary of Srate for the Homie Deparoment ex p. Sinuns [2000] 2 A.C.. HL triehis
clprisonens i DPP v Janes [1999] A C. 230, T (public right of peaceful assembly: Lord Tivine.
at pp. 233-255))
*See. st po L3,

A Bill of Rights was intentionally excluded from the of iginal United States Constitution for the
reasons ziven by Hamilton in The Federalisr, No, S8,
“"Due process of law™ may be traced back to (1354) 28 Edw. 11, ¢.3.
* The Statute of Provisors 1351-32, ¢ 4, required for a criminal charge indictment or presentment of
good and Liwful people of the neighbourhood.
*8See pest, Thap. 22.
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CHAPTER 2

GENERAL CHARACTERISTICS OF THE BRITISH CONSTITUTION

\-L/f'nitar_\' constitution: the United Kingdom

The United Kingdom constitution was traditionally described as unitary as
opposed to federal or confederal. Devolution and other constitutional reforms
introduced since the clection of 1997 have led, however, to the suggestion that
the constitution should now be described as quasi-federal.' The United Kingdom
is a union of England, Wales. Scotland and Northern Ireland.? The state for the
purpose of international relations is the United Kingdom, although it is often
popularly but inaccurately referred 1o as “Britain,” “Great Britain™ or "Eng-
land.” The words “United Kingdom,™ when used in a statute or public document,
mean Great Britain and Northern [reland, unless the contrary intention
appears. )

Wales®

The Starum Walliae. passed in 1284 after Edward 1 had defeated Llewelyn ap
Griffith, declared that Wales was incorporated into the Kingdom of England.
Henry VIII completed the introduction of the English legal and administrative
system into Wales. This union was effected by annexation rather than treaty. The
Laws in Wales Act 1536 united Wales with England, and cave to Welshmen all
the laws, rights and privileges of Englishmen. Welsh constituencies received
representation in the English Parliament. An Act of 1542 covered land tenure,
courts and administration of justice. References to “England™ in Acts of Parlia-
ment passed between 1746 and 1967 include Wales.® The judicial systems of
England and Wales were amalgamated in 1830,

The Government of Wales Act 1998 devolved limited powers of government
1o the Welsh Assembly which it established.®

Scotland’
Scotland and England were separate kingdoms with their own rulers until
1603, when James VI of Scotland succeeded Elizabeth [ as James 1 of England.

R. Hazell, "Reimventing the Constitution™ [1999] P1.. 84.
= The «tatus of the Isle of Mun und the Channel Tslunds is discussed in Chap, 35.
“Interpretation Act 1978, 8.5 and Sched. 1. For an express intention to the contrary see the Crown
Proceedings Act 1947 where references to the United Kingdom fe.g. in 5.40(2)(¢)) have o be read
in the light of 552
* See William Rees. The Union of England and Wales (University of Wales Press. 1938). 1. F. Rees,
Studies in Welsh History (Cardiff. 19475, Welsh Studics in Public Law (J. A Andrews ed. 1970).
“ Wales and Berwick Act 1746; Welsh Language Act 1967, It may he objected that this statute— like
many others—has « singularly inapt short title: H. W. R, Wade. Constineional Fundamentals (1980,
p. 19. For the further promotion of the Welsh language. see the Welsh Language Act 1993,
" See posi. Chap 3
“See T. B. Smith, Scatlaind: The De velopmient of its Lasws and Constinzion (19620 ). D, B Mitchell,
Constinutional Law (2nd ed. 19681 The Beitivh Commonveafth: Development of iy Laws and
Constituion: 1 The United Kinedeom, pp. (03 e seqs T Be Smithe “The Union of 1707 as
Fundamental Law ™ (1957) P 99: G M. Trevelyan, Ramillies and the Union with Scotland, Chaps
I2=14: D Duaiches. Scorlund and the Union (1977): D. N, MacCormick, “Does the United Kingdom
have a Constitution?” (1978) 29 N1 L.Q.I. )
The name “Great Britain™ was suggested by Franeis Bacon: “Brief Discourse Tou hing the Huppy
Union o the Kingdoms of England and Scotland.”
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This was merely a personal union, and was followed in 1707 by a union of the
two Kingdoms into a United Kingdom of Great Britain® The Treaty was ratitied
by both the English and Scottish Parliaments, which ceased to exist on the
transference of their powers to the Parliament of Great Britain. The Union with
Scotland Act 1706 provided for the succession of the Crown of Great Britain in
accordance with the English Act of Settlement. There was to be a Parliaiment of
Great Britain. Any law in force in either Kingdom inconsistant with the terms of
the Union was to be void. Conventions of constitutional government were
coming into being in England, but there was no constitutional tradition in
Scotland and so the development of conventions after the Union continued on the
English lines.” Scots law was to continue in force unless altered by the Parlia-
ment of Great Britain. Public law might be assimilated, but Scots private law was
not be changed “except for evident utility of the subjects within Scotland.” The
preservation of the established Presbyterian Church in Scotland (*Church of
Scotland™) is an essential term of the Union." Scotland has its own system of
courts, with final appeal in civil, but not criminal, cases to the House of Lords."'
The Scotland Act 1998 created a Scoltish Parliament with somewhat wider
powers than those of the Welsh Assembly. '

Northern Ireland"?

For centuries before 1800 Ireland had been a subordinate Kingdom of the
English (British) Crown. It had a Parliament of its own on the English model.
though how far it was subordinate to the English (British) Parliament was a
matter of controversy. Ireland also had a system of courts on the English model.
but again doubts were expressed from time to time whether final appeal lay to the
English or the Irish House of Lords. The executive in Ireland was definitely
under the control of the English Government through the Lord-l.ieutenant. The
Union with Ireland Act 1800 united the two Kingdoms of Great Britain and
Ireland into the United Kingdom of Great Britain and Ireland, under provisions
similar to the Union of 1707. Again a personal union was turned into a legislative
union. However, the union with Ireland, unlike that with Scotland, was not based
on a treaty negotiated by commissioners representing each country, but was
brought about by Acts of the British and Irish Parliaments following parallel
resolutions passed by each Parliament in response to messages from the Crown.

* There was also a personal union of Great Britain and Hanover from 1714 to 1837, and the Act of
Settlement 1700 provided that England should not be obliged to engage in any war for the defence
of Hanover without the consent of Parliament. As to allegiance. see [saacson v. Durant (Stepney
Election Petition) (1886) 17 Q.B.D. 54.

Y ef. MucCormick v. Lord Advocate 1953 §.C. 396: post. para. 4-008

19 See R. King Murray. *The Constitutional Position of the Church of Scotland ™ [ 1958] P.L. 155, And
see further, post, para, 4-007.

' Greenshields v Magistrates of Edinburgh, Robertson. App. 12, See Dicey und Rait. Thoughts on
the Union between England and Scotland. pp. 194=195; Turberville, The House of Lords in the
Eighreenth Century, pp. 94-95, 139-141. ¢f Scottish Episcopalians Act 1711,

12 See, post Chap. 5.

""See H. Calvert. Constitutional Law in Northern Ireland (1968): The British Commonwedltiv:
Development of its Laws and Constitutions: 1 The United Kingdom (19551, pp. 411 et seq. (by L. A.
Sheridun): A. S. Queckett. The Constitution of Northern Ireland (1928=436); V. T. H. Delaney, The
Administration of Justice in freland (2nd ed.. 1965): Claire Palley. “The Evolution, Disintegration
and Possible Reconstruction of the Northern Ireland Constitution (1972)," | Anglo-American Law
Review 368.
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The greater part of Ireland ceased to form part of the United Kingdom in 1922"
and after a period of “Dominion status™ similar to that of Canada at the time. it
became in 1949 an independent republic outside the Commonwealth.” Northern
Ireland. consisting of six'® of the nine counties of Ulster, remained within the
United Kingdom. and for half a century from 1920 considerable legislutive and
executive powers were devolved on it. so that it had its own subordinate
Purliament and government departments.'” The Province also had (and still has)
its own system of courts. with final appeal in both civil and criminal cases to the
House of Lords.

2-005 In 1972 the existing constitutional arrangements were suspended by the North-
ern Ireland (Temporary Provisions) Act 1972, A Secretary ol State for Northern
Ireland became responsible for governing the Province. Subsequent constitu-
tional developments are discussed in Chapter 5 (Devolution).

Wm\'rinen constitution

2-01 The British Constitution is described as “unwritten™"® because it is not
embodied. wholly or mainly, in any enactment or formally related series of
enactment$y® At the time of the Norman conquest. constitutions were of a
customary nature. After the civil war of the seventeenth century. Cromwell drew
up an Instrument of Government (1653)™"—the only written constitution the
English?' have had: but this came to an end in 1660 with the restoration of the
monarchy. Suggestions for a written constitution for the United Kingdom put
forward on wide grounds have attracted little general support hitherto, as
distinct from support for the proposal of a Bill of Rights. The constitutional
reforms effected since 1997 have not involved the adoption of a written constitu-
tion but have on the contrary, relied for their efficacy on the unwritten rule of the
supremacy of Parliament.

. The laws of the British constitution comprise three kinds of rules: statute law,
common law, and custom (especially parliamentary custom). To the s wemdt
add constitutional conventions if we are to understand modern developments and
the manner in which the constitution works) The sources of the legal rules are the
same as for private law, namely, statutes, judicial precedents, customs and books
of authority, except that under the third head we must include parliamentary
custom. Treaties are not in themselves sources of municipal (f.e. national) law, as
they are in some countries.

""Insh Free State (Agreement) Act 1922,

lreland Act 1949,

" Antrim, Armagh. Down. Fermanagh. Londonderry and Tyrone.

" Government of ITreland Act 1920, as amended from time Lo time.

" Or “not written.” Cpart-written.” “uncodilied” or “evolutionary™: L. Wolf-Phillips, Comparaiive
Constititions (19721, pp. S647: E. Barendt. An fevroduction o Constitirional Law (19980
ppo32-34.

“ante, para. 1-003,

SR, Gardiner. Cowstitutional Documents of the Puritan Revolution. 1623-1660 ¢ 3rd ed.. 19000, p.
105,

Y Cromuwell also incorporated Seotland and Ireland into the Protectorate.

*e.g. Lord Hailsham, The Dilemma of Democracy (1978): 0. Hood Phallips. Retorm of e
Consunuton (19700 Britinh Government in on Era of Reform (ed. W, V. Stnkicwicz, 19761 pp.
78-93. Lord Scarmuan. “Constitutional Reform. A Legal Possibility 77 tHolds-worth Club Address
19791 D. C. M. Yurdley, “Constitutional Reform in the United Kingdom™ [1950) Cur Leg.Prob,
147,
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Statutes

These consist of Acts of Parliument and subordinate legislation.

Some of the principles and detailed rules of the British Constitution are
contained in formally unrelated Acts of Parliament, such as the Act of Settlement
1700: the Parliament Acts 1911 and 1949; the Crown Proceedings Act 1947; the
Supreme Court Act 1981 and the British Nationality Act 1981. Laws intended 1o
bind both Houses ol Parliament are put into the form of Acts, e.g. Provisional
Collection of Taxes Acts. the Laying of Documents before Parliament (Inter-
pretation) Act 1948 and the Royal Assent Act 1967. There are also a few
important documents of a quasi legislative nature, such as Magna Carta 1215
(and subsequent reissues and confirmations by King and Parliament™). and the
Bill of Rights 1688 (passed by a “convention™ Parliament, but deemed to have
the force of statute)™ and at least two Acts of Parliament which have a peculiar
stitus—the Union with Scotland Act 1706,” based on a treaty negotiated by the
English and Scottish Parliaments. and the Statute of Westminster 1931, based on
conventions agreed between the United Kingdom and the British Dominions at
that time.

Subordinate legislation consists mainly of legislation made by persons or
bodies to whom the power hus been delegated by Parliament. Parliament conters
on the Queen in Council the power to legislute by Orders in Council, a method
which is useful for filling in the more important details giving effect to the
principles of the enabling Act, and also valuable in times of emergency when
Parliament may not be in session, Legislative powers are also frequently dele-
gated by Parliament to individual Ministers, local government authorities and
public corporations. Delegated legislation issued by Ministers usually takes the
form of orders, rules or regulations, and these in appropriate cases are mostly
published as Statutory Instruments. Delegated legislation made by local author-
ities is known as byelaws, and is published by the local authority concemed.

Judicial precedents

Many of the principles of British constitutional law are to be inferred from
decisions of the courts in particular cases, such as the extent of the liberties of the
citizen, determined in disputes between individuals and the executive. Such cases
arise incidentally. as it were, in the ordinary course of litigation. They will most
commonly be found in the decisions of the Queen’s Bench Division (previously
the Court of King's Bench), which not only grants damages for breach of legal
rights but also has a special jurisdiction in proceedings for habeas corpus.
certiorari. prohibition and mandamus; in the decisions of the Court of Appeal and

** The version of Magna Carta that became law for subsequent times was that of Henry I ( 1225%
and the authoritative text was that of (1297) 23 Edward L later understoed as expounded by Coke in
his Second Institute. Obsalete provisions—not including Cap. 14 (forbidding excessive fines) and
Cap. 29 (Caps. 39 and 20 of 1215)—were repealed in the nineteenth century by Statute Law Revision
Acts. See Tie Grear Charter (Griswold ed.. 1965, New York) Alec Samuels, “Magna Carta as living
Jaw™ (1969) 20 N.LL.Q. 49. Confirmations by Edwaurd 1(1297) and Edward [[111324) were largels
repealed by the Stutute Law (Repeals) Act 1969.

> Crown and Parliament Recognition Act 1689, The statute now known as the Bill of Rights was
passed in 1688 in a session of the new reign heginning on February 13 The Calendar (New Style)
Act 1750 adopted belatedly the Gregorian calendar and laid dow n that for the future cach year should
begin on Junuary 1. not March 25 as formerly. Hence. retrospectively. February 13, 1688 cun be
regarded as February 13, 1689. Famously also. 11 days were suppressed. September 3, 1752
becoming September 14

* The argument that some of the terms of the Union with Scotland constitute fundamental rules ol
the British Constitution is discussed later; para. 4-006.
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the House of Lords on appeal therefrom. and the Judicial Committee of the Privy
Cauncil in appeals from British overseus territories, ™

Examples of judicial precedents laying down important principles of constitu-
tional law, chosen from hundreds of cases that might be cited, are; Asvfiby . White
(1703)77 Cubi jus ibi remedium). An.-Gen. v. Wilts United Dairies (19229 (no
power to levy money without authority of Parliament); Campbell v. Hail* (no
prerogative power Lo legislate for colony with representative assembly): Enrick v
Carrington™ (generalewarrant illegal): Johnstone v. Pedler'' (“act of state” no
defence in tort as regards act committed in relation to a friendly alien in this
country): Cuse of Proclamations™ (the King cannot ereate offences by proclama-
tion): Stockdale v. Hansard™ (Commons cannot change law by claiming new
privileges): Wason v Walter™ (defence of qualified privilege extends to unau-
thorised reports of parliamentary debates): Ridee v Baldwin® (audi alteram
partenn): Inore Mc.C (A Minor/* (immunity of judges: privileged position of
Superior courts).

Custom

A custom in private law is a rule of conduct which has not been adjudicated
upon by the courts, but which would be recognised and enforced by the courts if
the matter came before them. It is based on usage. but in order that it may he
recognised by the courts as law. a custom must be: (i) regarded by those subject
to it as obligatory: (i) certain; (ii1) reasonable; (iv) of immemorial antiquity; and
(v) it must have been in existence continuously, These are the main tests which
English courts apply to an alleged local custom, and they would presumably
apply the same tests to an alleged general custom not hitherto adjudicated upon.
The traditional doctrine was that the common law of England consisted of the
general “customs of the realm.”™ Tt is true to a certain extent that the early
common law consisted of general immemorial customs; but it is almost certain
that general customs are no longer a creative source of English private law, as
they have all become embodied by judicial recognition and enforcement in the
system of case law or else have been displaced by legislation.

Custom (largely feudal in origin) has been a source of important parts of our
constitutional law, for example, the royal prerogative and parliamentary privi-
lege.™ As Plucknett said: “Feudal custom includes the relationship of Crown and
nobles until the moment when this body of custom separates and becomes., first.
the Taw of the prerogative, and then later still combines with the custom of the
King’s High Court of Parliament to form modern constitutional law.”* The royul

# The influence of equity on constitutional law has been comparatively slight, although the remedies
of injunction and declaration were equitable in origin: see Hanbury, “Equity in Public Law ™ in Essavs
in Equiry, p. 80.

T Ld Raym. 938.

91 LK B. 897: post para. 3-010 and para. 29-012.

“{1774) | Cowp. 204: Loflt 655,

“H1T05) 19 SUTE 1029, 1066.

U 1921] 22A €. d6

C610) 12 CoRep, 74.

TUIRI 9 A & EL L

1868 LR 4 QB 73,

F1964] AC. 10, HILL.

LI985] AC. A28, HL.

T But much of parhuamentary privilese is not of “immemorial antigquity™: Parliament itself may be
sand 1o have originated with Edward 1.

TR T Plucknenu. A Concise History of the Common Law (5th ed.). p. 309,
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prerogative is now regarded as part of the common law. The law and custom of
Parliament, including parliamentary privilege. is a special kind of customary
law—recognised, but not developed, by the ordinary courts—which is not of
immemorial antiquity. There may still be some customary constitutional laws
which have not had occasion to be recognised by the courts but which would be
so recognised if the question came before themn, for example. such rules (not
being statutory or merely conventionul) as prescribe the forms according to
which acts of the Crown are to be performed. If so. customs of this Kind would
hardly require immemorial antiquity. but would rest rather on the necessity of
there being some form (such as sealing and counter-signature) by which the
Crown'’s acts can be authenticated.

Books of authority

The general rule applied by English courts is that textbooks. however eminent
their authors, and whether or not they were judges, are not authoritative.™
Between later authors and some of the earlier writers, however, there is a
difference of authority so great as virtually to amount to a difference in kind.
Some of the earlier textbooks are treated by the courts as authoritative statements
of the law of their time, and therefore of present law if it is not shown to have
been changed, which may be quoted and relied on in court on the authority of
their authors. The statements of such writers are presumed to be evidence of
judicial decisions that have been lost, and they are therefore accepted if not
contrary to reason. This is chiefly to be explained by the difficulty of ascertaining
the law of early times, and of course it only applies in the absence of statutes and
reported decisions on the point. Whether a textbook will be treated as author-
itative in this special sense is determined by the tradition of the legal profession
and the practice of the courts, and depends on such factors as the reputation of
the author and the date when the book was written.

Among the books of authority that are most important as sources of English
constitutional law are Fitzherbert's Abridgment (1516), Brooke’s Abridgment
(1568), Glanvill's Tractatus de Legibus et Consuetudinibus Angliae (c. 1189),
Bracton's treatise of the same name (c. 1250),*° Littleton’s Tenures (c. 1470),
Fitzherbert's Natura Brevium (1543), Coke’s Institutes of the Laws of England
(1628-1644). Hale's History of the Pleas of the Crown (published in 1736, 60
years after the author’s death).*’ Hawkins® Pleas of the Crown (1716), Foster’s
Crown Cases (1762),** and Blackstone's Commentaries on the Laws of England
(1765-1769).** Of these Blackstone's Commentaries, being the most general and
elementary as well as the most recent. have not such a high authority on points
of detail as Hale, Hawkins and Foster.

Flexible constitution

@The British Constitution is described as “flexible™ because any principle or
rule of the constitution can be altered by the same body and in the same manner
as any other law. In other words, there is no formal distinction between luws that

Y Cordell v. Secend Clanfield Properties Lid [1969] 2 Ch. 9. 16 per Megarry 1.

' See Case of Prohibitions (Prohibitions del Roy) (1607) 12 Co.Rep. 63

1 See R, v. Cavemenr [1917] | K.B. 98, 141-142,

42 See Jovee v. Director of Public Prosecutions [1946] A.C. 347,

** It is too lute. in 1935, 1o atlempt 1o show thut Bluckstone was wrong™: R. v. Sundbach [1935] 2
K.B. 192, 197 per Humphreys J. See also Themas v Sawking [1935] 2 KB, 249: R v St
Edmundsbury and Ipswich Diocese (Chancellor) [1948] 1 K.B. 195,
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are specifically “constitutional™ or “fundamental™ and that are noVThc body
which has the power to alter the constitution, or any other rules of law, is the
Queen in Parliament. and the procedure is the same as for any other legislation.
The legislature is supreme over the Conslitution. There are no laws that cannot
be repealed or altered in this way. that is to say, none that are “entrenched. ™ *
The flexibility of the British Constitution is a corollary of the fact that there is no
written constitution or “higher law™ binding on Parliament, and the consequent
legislative supremacy of P;:rliumeni.t!'he courts therefore have no power o
“review ™ parliamentary legislation and to declare it uncm1.~.1ituti0nal.“‘5

It follows also that the distinction drawn between British constitutional law
and administrative law or other branches of English law, and the selection of the
contents of each. are matters of convenience. guidance being sought from
wadition and comparison with other constitutions.

’(Legislative supremacy of Parliament*®

2-012
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The most important characteristic of British constitutional law is the legislative
supremacy (sometimes called “sovereignty™) of the United Kingdom Parliament.
Positively this means that Parliament can legally pass any kind of law whatso-
ever: negatively it means that there is no person or body whose legislative power
competes with it or overrides it. We may call it the one fundamental law of the
British Constitution,*” which may itself be unalterable by Pur]iamem.‘D'

Lonstitutional or limited Monarchy

\The British political system is in form monarchical. But it is a limited or
“constitutional™ monarchy. as opposed to an absolute or strong monarchy. ™ That
is o suy. the governmental powers which as a matter of legal form are vested in
the Queen are in practice exercised according to the laws, customs and conven-
tions of the cons(iluzion;}md they are exercised either by the Queen on the advice
of her Ministers or by the Ministers in her name.* This principle applies both 1o
the Queen’s common law (“prerogative™) powers™ and to her statutory powers.
Itis a product of English political history from the seventeenth century, when the
monarch ceased to govern either himself directly or through delegates limited
only by the law. The modern principle is secured by meuans of constitutional
conventions.™ “Constitutionalism™ involves both legal limits to arbitrary power
and also political responsibility of the government to the governed.™

Hoft MeWhirter v Am-Gen. [1972] CMLR. 882, CA (summons for declaration thal accession (o
EEC would be contrary to the Bill of Rights, struck out as an abuse of the process of the coun): &,
voJordan [1967] Crim.L.R, 483 (Race Relations Act restricts “freedom of speech™).

A written and entrenched constitution for this country is advocated in Lord Hailsham, The
Dilemma of Democriey (1978) and 0. Hood Phillips, Reform of the Constitution (1970)

* See further, Chaps 3 and 4.

" Taken with the Parlivment Acts 1911 und 1949 and the convention that the Queen will not refuse
the Royal Assent to Bills. this virtually means the supremacy of a majority of the House of Commons.
“That is really all the British Constitution that there is™: Kenneth Pickhorn, s e (19361 330 H.C.Del..
vol. 1821

= post. Chap, 4.

“ 0. Hood Phillips. A Hundred Years of Constitutional Monarchy,” (1978) 75 LS. Guz. 64,
Upost. pari 36-021 for the position with regard 1o the Queen as Head of the Commonwealth.

o past. Chap. 15,

= post. para 2-017 and Chap. 7

UMW, gpecin po 146,
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Responsible parliamentary government
Parliamentary government

Parliament itself does not govern, nor is it capable of doing so. The expression
“parliamentary government” is somewhat misleading. and means government by
the executive in and through P.’n’liumcn[.0’;1l‘liamcul exercises supreme control
over all branches of government. Besides its supreme law making power. Parlia-
ment supervises the general conduct of the executive. It makes and unmakes state
offices and government departments, controls their finances. asks questions
concerning the carrying out of their duties, and debates motions ol confidence.
Parliament also reorganises the system of courts, though it does not in practice
interfere with the conduct of litigation. All this is a matter partly of law. partly
of custom and partly of cnﬂvcnlinn)

Responsible government

Ministers are responsible to Parliament—more particularly to the House of

Commons. They defend their conduct there. and continuance in office depends
on retaining the confidence of the Commons. This is mainly a matter of constitu-
tional convention ) The key to responsible parliamentary government lies in the
Cabinet system. which ensures that Ministers are members of the legislature, that
they must retain the confidence of the Commons, and that they can appeal to the
electorate to return an assembly that will support their policy.

Responsible parliamentary government of this kind may be found in a repub-
lican régime, as in India. It is in marked contrast to the presidential system that
exists, for example, in the United States, where the executive power is vested in
the President, who is not a member of Congress and whose continuance in office
does not depend on the support of the House of Representatives.™

Representative government

It is implied in what has been said of the British Constitution that the
legislature “represents™ the people in a general way. Responsible government
involves representative government, though the converse is not necessarily true.
A general election nowadays is in effect the election of a prime minister. the
leader of a political party with a certain programme. Political parties are a
development since 1688. They rest almost entirely on convention or merely
political fact, though their existence was assumed by the Ministers of the Crown
Act 1937, which defined the Leader of the Opposition and granted him a sal-
ary.’e

Representative government presupposes that the electors are free to organise
themselves in political parties, and (within the limits imposed by the require-
ments of public order and peaceful change) to express their views and to criticise
the government. The party system is inevitable in a democratic country, since
men disagree about political ends and means. Itis “a convenient device to enable

** See post. Chaps. 7 and 17,

“In addition to the “executive™ type of President (e.g. USA) and the “parliamentary™ type of

President (e.g. India), there are other varieties of the presidential system, e.g. in South America and
Africa,

* See now. Ministerial and other Sularies Act 1975, For a further reference see House of Commons
(Administration) Act 1978, s.1(4).
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the myjority to have their way and the minority to have their say."*" Party
organisation exists both in the constituencies and in Parliament. Parties are
voluntary associations. subject 1o the general law.™ Increasingly, however, they
are becoming subject 1o specific legal regulation.™ Although. as George Ticrney
suid, 1t is the duty of the Opposition® to oppose, the responsible aspect of the
party system is brought out in the expression “His Majesty’s Oppaosition,” which
was coined—originally as a joke— by J. C. Hobhouse early in the last century.

IF'ollowing the Report of the Houghton Committee®' public funds have been
made available to opposition political parties. according o a formula which takes
account of the number of seats held by ecach party and the number of votes
cast.®?

Representutive government is now assisted also by secret ballot. universal
adult suffrage,”* independent Boundary Commissions, and a strict limitation of
the powers of the House of Lords as against the House of Commons.*

In contrast 10 other forms of political system the British system is described as
a hberal democracy. It is a gualified democracy for the activity of government is
limited: society is recognised as being pluralistic. that is 1o say, government is not
in the interest of any one group or groups but in the common interest; the
majority opinion prevails but minorities are given a chance to become the
majority.®*

Importance of constitutional conventions®®

L The word “conventions,” as used by constitutional lawyers, refers to rules of
political practice which are regarded as binding by those whom they concern—
especially the Sovereign and statesmen—but which would not be enforced by the
courts if the matter came before them. The lack of judicial enforcement distin-
guishes conventions from laws in the strict sense./This is an important formal
distinction for the lawyer, though the politician may not be so interested in the
distinction. Privileges enforced by each House are also excluded from the
definition of conventions.

S. D. Bailey. The Sritich Parry System (Hansard Society, 19520, p. xii. For the political parties. see
also Sir Ivor Jennings, Purny Politics, Vol. 11z The Growth of Parries (1961); 1. Bulmer-Thomas, Fhe
Growth of the Brivisde Party Svstem (1965): Roben MeKenzie, British Political Parties (2nd ed
1963); C.S. Emden. The People und the Constitution (2nd ¢d.): S. E. Finer. The Cheanginig Brivish
Party Svstem, [945- 1979 (1980): V Bogdanern People and the Party Svstem and Mulii Party Politics
and the Constitunion (1983,

* See Consenvative and Unionist Office v. Bureell [1982] | WL.R, 322, CA: Re Grant's Will Trusis
[1980] 1 WL.R 360,

* Registration of Political Parties Act 1998 which provide for a register of party names and emblems
and amends the Representation of the People Act 1983 which allowed a reference to candidates” party
fliliations on the ballal paper. See now, Political Parties Llections and Referendums Act 2000,

" post. para, 7-018.

" Report of Cammizee on Financial Aid 1o Polineol Perties (1976) Cmnd. 6601,

" The legal authority for such pas mients is to be found in the anmual Appropriation Act (infra p 2200,
¢ g Appropristion Act 1985, Sched, (B) Pr 15, Class NI Vore 2.

" poar. Chap. 10, Direct “participation”™ of the people at the national level is not practicable. even il
it were thought desirable: see Bernard Crick. ™ Them and Us™: Public Impotence and Government
Power™ [1968] PL. S: and see Crick, fn Defence of Politics (1962: Pelican, 1964), Chap. 3 (A
Defence of Politics Againsl Demacricy ™),

“* poxt. Chap. 28.

" S, KL Finer. Comparative Governmenr (1970).

" See further, post. Chap, 7.



IMPORTANCE OF CONSTITUTIONAL CONVENTIONS

o]
N

Conventions are found to a greater or less extent in most countries that have
written constitutions. This is so not only in the Commonwealth countries® but
also. for example. in the United States. There the method of electing the
President and the manner of choosing the President’s Cabinet are governed
largely by convention.® What is characteristic of the British Constitution is the
extremely important part played by conventions. Not only do the British have no
written constitution. but they have been reluctant to stereotype their rules of
government in the form of statutes. Many important political developments have
been effected since 1688 without recourse o legal forms at all. It is constitutional
conventions that describe and explain how the constitution works, how it lives
and grows. Their general purpose is to adapt structure to function. In this way the
strong monarchy of 1688 has become a limited monarchy with responsible
parliamentary government.

Independence of the judiciary from the exccutive®”

The justices of the Royal courts, which grew up in Norman and Plantagenet
times, were the King's servants: down to the time of the Stuarts they usuully held
oftice during the King's pleasure and, like other Crown servants, could be
dismissed by the King at will.” This fact doubtless affected some of the judicial
decisions given in the reigns of James I and Charles I.{After the revolution of
1688, judges of superior courts were appointed “during good behaviour,”™ but
there was doubt whether at common law this referred merely to good behaviour
in relation to the King. Eventually the Act of Settlement 1700 provided that
“Judges commissions be made quamdiu se bene gesserint. and their salaries
ascertained and established, but upon the address of both Houses of Parliament
it may be lawful to remove them)' The first and third of those provisions have
been substantially re-enacted by the Judicature Acts and are now to be found in
the Supreme Court Act 1981, s.11. The security of tenure of Lords of Appeal is
protected by section 6 of the Appellate Jurisdiction Act 1876. Their effect is that
judges of the superior British courts may not be removed except for misbehav-
iour in their oftice or (probably) conviction of some serious offence. Removal is
by the Crown. Removal may be on an Address by both Houses of Parliament, but
it is not certain whether such an Address is necessary.”’

There are now statutory retiring ages for all judges (except the Lord Chan-
cellor) and magistrates. Circuit judges and magistrates are removable at the
instance of the Lord Chancellor on the grounds of incapacity or misbehaviour
under various statutes.”

The provision as regards the ascertainment and establishment of salaries 1s
secured by the practice of passing permanent Acts™ defining judicial salaries and
charging them on the Consolidated Fund. The executive. therefore, cannot bring
pressure to bear on the judges by threatening to reduce their salaries, nor do their

" On Conventions in Australia, see George Winterton. Parliament. The Executive and the Governor
General (1983).

“*'W. B. Munro, The Government of the United States (4ih ed., 1936) pp. 80-83.

“* See further, post. Chap. 20.

™ Blackstone discusses the independence of the judiciary in a chapter on the King's Prerogative: BL
Com. 1. 269.

! See S. Shetreet, Judges on Trial (1976) and post. Chap. 20.

™ past. Chap, 20.

7 Strictly, there are no permanent Acts, Le. Acts which Parliament cannot repeal or amend. The
expression here refers to Acts passed for an indefinite period. as contrasted with Acts passed for some
definite period. e.g. Annual Acts.
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salaries come up for annual review (with opportunity for discussion of their
conduct) by the House of Commons as do most estimates of public expendi-
ture.

As the body of Ministers or “the Government™ has in practice come to play the
part in public alfairs formerly plaved by the Sovereign. the modern significance
of the independence of the judges is that they are free from control or influence
by the Government in the administration of justice. Even the Houses of Parlia-
ment do not seek to interfere in the conduct of current litigation: not only are the
Judges™ salaries charged on the Consolidated Fund, but it is a parliamentary
custom that questions should not be asked in the House about the decisions of the
courts in particular cases.

A ditferent. though relevant. principle is the imniunity of judges from legal
proceedings taken aguinst them in respect of the discharge of their judicial
functions. in order that the law may be administered freely and without fear or
favour.™

No strict separation of powers

There is not. and never has been. a strict separation of powers in the English
conStitution in the sense that legislative. executive and judicial powers are
assigned respectively to different organs, nor have checks and balances between
them been devised as a result of theoretical analysis.y Development of our public
institutions has been mainly empirical.

The Crown has always been an element in the exercise of all three kinds of
powers—executive (the Queen’s government, Her Majesty’s ministers), legis-
lative (the Queen in Parliament. throne in the House of Lords. royal assent o
Bills). and judicial (Royal Courts of Justice. Her Majesty’s judges. indictment in
the nume of the Queen). The Cabinet and other ministers are members of the
legislature. h,-‘losi notably. the Lord Chancellor presides over the Second Cham-
ber, is the head of the judiciary and is a Cabinet Minister. (Recent developments
have cast the spotlight on the compatibility of his judiciul role with his other
functions.™) The Home Secretary exercises the prerogative of merey. and the
Atterney;General may enter a nolle prosequi to a prosecution on indictment.
Ministers and government departments have powers of delegated legislation,
while ministers and administrative tribunals have power to make decisions
affecting private rights. and local government authoritics may make byelaws for
the good rule and government of their arca.

The Houses of Parliament do not act exclusively as parts of a legislature but
also set up select committees of inquiry and committees to scrutinise the admini-
stration. The House of Lords. besides being the Second Chamber, acts in another
capacity as the final court of appeal. Early Parliaments, indeed. were concerned
as much with judicial matters and the receiving of petitions and remedying of
grievances as with actual law making.”’

Courts must have some executive powers to prevent interference with their
procecdings and to secure enforcement of their decisions. Fina appeal from
certain overseas courls, as well as in certain kinds of cases in this country, lies to

F8irros v Moore | 1975) Q.B. 118, CA: Re MeC (A Minor) JT98S] A.C. 528, HIL.

“For the cighteenth century. Holdsworth linds Montesquicu’s analysis inadequate and misleading:
Histery of Englisl Fowo Vol X pp, 7132724,

" There has been concern expressed about the Lord Chancellor sitting particolarly in cases imvolving
devolution issues: jrow paras 18009, 22 036 und 12-0S1. i
T post. pp- 123-124



NO STRICT SEPARATION OF POWIERS 27

the Judicial Committee of the Privy Council. technically an advisory executive
organ of the Crown.

The absence of judicial review of Acts of Parliament may look like a separ-
ation of powers. though it is not based on a theory of that kind but expresses the
doctrine of the sovercignty of Parliament.

From that doctrine it follows that while the power of making law belongs to
Parliament. the duty of the judges is 1o apply it—interpreting it where
necessary—whatever their views about the wisdom. justness or morality of the
legislation at issue. Nor are the courts concerned, in interpreting the law. with the
wishes and views of the Government”™ or the likelihood of the Government
finding the courts™ interpretation unwelcome.™ It is doubtful whether it is helptul
or necessary 10 attribute that clear distinction of roles to a theory of the separation
of powers, as Lord Diplock did in Duport Steels Ltd v. Sirs.® There has been
concern expressed about the Lord Chancellor sitting in cases involving devolu-

- tion issues. The Human Rights Act 1998 is particularly relevant in the light of the
decision of the European Court of Human Rights in McGonnell v. UK.
(Position of Deputy Bailiff of Guernsey as judge and member of the legislature:
breach of Art. 6 E.C.H.R.)

The “basic concept of separation of legislative, executive and judicial power
as it had been developed in the unwritten constitution of the United Kingdom™

was also relied on by Lord Diplock as a guide to the interpretation of the.

constitution of Jamaica in Hinds v. The Queen.** In that case the Privy Council
held that vesting the power to vary sentences in certain cases in a Review Board.
the majority of members of which were not judges,” was an unconstitutional
attempt to vest judicial powers.in a body not entitled to exercise such powers. A
written .constitution may enshrine the doctrine of the separation of powers,
explicitly or by implication. To borrow it from the United Kingdom seems,
however, dangerous: a country where not merely the Home Secretary®? but even
the Commissioners of the Customs and Excise™ can release prisoners from jail.
By contrast in Liyanage v. R** the Privy Council, in striking down legislation as
an improper interference with the judicial power rejected any analogy drawn
from the British Constitution. *The British constitution is unwritten whereas in
the case of Ceylon their lordships have to interpret a written document from
which alone the legislature derives its legislative power.”%¢

In R. v. Home Secretary ex p. Fire Brigades Union®” Lord Mustill referred to
“the peculiarly British conception of the separation of powers”. Lord Steyn has
said that the constitutional principle of the separation of powers becomes impor-
tant when the government has a massive majority in the House of Commons and
parliamentary scrutiny of the acts and intentions of the executive is not always as

™ Abse v. Smith |1986] Q.B. 536, 554 per Sir John Donaldson M.R.

7 Sherdley v. Sherdley [1986] | W.L.R. 732. 736 per Sir John Donaldson M.R.

1980 | WL.R. 142, 157, Similarly, Chokolongo v. At.-Gen. of Trinidad and Tobago [1981] |
W.L.R. 106, 110 per Lord Diplock.

* The Times, February 22, 2000.

" 11977] A.C. 195. followed in Browne v. The Queen [1999] 3 W.L.R. 1158, P.C.

" See, for example, Imprisonment (Temporary Provisions) Act 1980; a statute which passed through
all its stages in both Houses und received the Royal Assent within a mere two days.

™ Customs and Excise Management Act 1979, s.152(d): note, [1984] P.L. 2.

" 11967] 1 A.C. 259, 288 per Lord Pearce. See G. Marshall, Constitutional Theory. p. 120, (*The
strang and surprising adoption of the separation of powers doctrine™),

* See further. O. Hood Phillips. "A constitutional myth: separation of powers™ (1977) 93 L.QR.
1.

*7[1995] 2 A.C. 513.
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careful as it ought to be.®® One writer has found something of a puzzle between
judicial support for the view that the constitution is firmly based on the separation
of powers and the weight of academic judgement to the opposite effect.™

Where the judges are interpreting ambiguous writlen constitutions there 1s. of
course. nothing to prevent them using the principle of the separation of powers
to aid them in their task. In the case of the United Kingdom, too, resort to the
separation of powers provides a justification for interpreting legislation. It fits in
with the current approach, illustrated in cases on prisoners’ rights and the powers
of the Home Secretary,” that statutes must be read in the context of basic
principles of common law. But all that is rather different from a constitution
where the rights of the courts are beyond the powers of the legislature and the
executive, where the executive, by law. is subject to the control of the legis-
lature.”!

No distinct system of administrative law

Admiristrative law, as we have seen.”” determines the organisation, powers
and duties of administrative authorities. It is the law relating to public administra-
tion. English and Scots law contain both general principles and detailed rules
relating to the structure of administrative authorities, their functions and powers,
and the supervision of the relations between them and the private citizen.
Administrative authorities include Ministers and central government depart-
ments. local government authorities. public corporations, and their officers and
servants, tpére are numerous statutes establishing their structure, and conferring
the powers (including powers of delegated legislation and administrative juris-
diction) necessary for the exercise of their functions relating to such matters as
public health, education, transport, planning, housing, national insurance, elec-
tricity supply and so on. Administrative Tribunals deal with a wide range of
matters ranging from social welfare and employment to mental health and
immigration, from which appeal may lie to the courts on questions of law. But
until recently it could not be said that there was a sysrein of administrative law
in this country—and there is still no svstem of administrative cour:;’? .

The topics covered by administrative law in the United Kingdomrfiave to be
picked out, as a matter of choice, from the general body of our constitutional law.
They comprise. roughly. the topics covered by Part VI of this book. The rest of
our constitutional law would then deal with the monarchy and the royal prerog-
ative, the conduct of foreign affairs, and control of the armed forees and the civil
service: Parliament; nationality, citizenship aliens and immigration; offences
against the State and public order: the general principles relating to the rights of
the individual: the administration of justice; and the Commonwealth.

This view has slowly gained ground among academic lawyers. At first, English
writing on administrative law tended to deal mainly with the delegation to the

" "The Role of the Bar. The Judge and The Jury,” [1999] P.L. 51. citing his earlier article. “The
Weakest and Least Dangerous Department of Government,”™ [ 1997] P.L. 84

T Munro. Suadies in Constiteeonal Law (2nd ed. 1999). p, 306,

Rov Home Secrerary ex po Pierson [1998] A.C 5200 HL: Ry Honre Secretary ex p. Simms | 2000]
AL TS HL,

" The separation of powers, at least as formulated by Montesquicu. has never really been tuken
seriously in the United Kingdom™: E. Burendt. An Inrroduction to Constinwional Law (1998)
p 4

ante. para. 1013




NO DISTINCT SYSTEM OF ADMINISTRATIVE LAW 29

executive of legislative and judicial powers,”* not because administrative law is
confined to these topics but largely because the great influence of Dicey™ made
them controversial ground and they revealed tendencies that were resented by the
more conservative and individualist members of the legal profession.®* Dicey’s
attitude was due not only to his political predilections in favour of individual
liberty as against government “interference,” but also to a misunderstanding of
the French droit administrarif which led 1o the false conclusion that there could
be no administrative law without a separate system of administrative courts.”®
In Ridge v. Baldwin® Lord Reid said: “We do not have a developed system of - 2-024

administrative law—perhaps because until fairly recently we did not need it.”
Developments since then® have been such that Lord Diplock has claimed that

“The extension of judicial control of the administrative process has provided
over the last 30 years the most striking feature of the development of the
common law in those countries of whose legal systems it provides the source;
and although it is a development that has although it is a development that has
already gone a long way towards providing a system of administrative law as
comprehensive in its content as the droit administratif of countries of the civil
law, albeit differing in procedural approach, il is a development that is still
continuing.”®?

Important elements in that development were the introduction in 1977' of a
new, simplified procedure (application for judicial review) by which to challenge
the legality of administrative acts and the decision of the House of Lords in 19833
that actions involving administrative bodies must now be categorised as raising
questions of “public law" or “private law.” In the former case the new procedure
must be used. Only where questions of private law are involved can a plaintiff
sue a public authority without having recourse to the application for judicial
review. There may not yet be a separate systerm of Administrative Law but there
are now separate procedures for enforcing public rights and private rights.

The rule of law

Introductory
The “rule of law™ is an ambiguous expression, and may mean different things 2-023
for different writers.” Only when it is clear in what sense the phrase is being used

“e.g. Carr, Delegated Legislation: Concerning English Administrative Law: Robson, Justice and
Administrative Law (3rd ed.). Allen, Law and Orders (3rd ed.): Administrative Jurisdiction.

* Dicey. Law of Constirution (10th ed. 1959), Chap. 12,

** See Lord Hewart, The New Despotism; Cmnd. 4060 (1932), Report of the Committee on Ministers'
Powers.

¥ See, however. Dicey’s article, “Droit Administratif in Modern French Law™ (1901) 17 L.Q.R. 302,
on changes in French administrative law after 1872, Dicey did not deny the existence of any
administrative law in England, but the existence of any thing like the French droer administrarif as he
understood it.

“T[1964] A.C. 40, HL.

** See post, Part VL. Introduction.

Y Mahon v. Air New Zealand [1984] A.C. 808,

' The reform was initially effected by amendments to the Rules of the Supreme Court. Subsequently
legislative effect was given to the new procedure (contained in R.5.C. Ord. 53) by the Supreme Court
Act 1981, s.31. '
* O'Reitiy vw Mackman [1983] 2 A.C. 237.

' The Rule of Law. ldeal or Ideology (ed. Hutchinson and Monahan) (1987).
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is there any value in asking whether the rule of law exists in a particular legul
system. )

Historically. the phrase was. perhaps, first used with reference 1o a belief in the
existence of law possessing higher authority—whether divine or natural-—than
that of the law promulgated by human rulers which imposed limits on their
powers. It was probably in this sense that Aristotle expressed the view that “the
rule of the law is preferable to that of any individual,”™* Bracton, writing in
the thirteenth century adopted the theory generally held in the Middle Ages that
the world was governed by law. human or divine; and held that “the King himself
ought not be subject to man but subject to God and to the law. because the law
makes him king.”® The same view is also expressed in the Year Books of the
fourteenth and fifteenth centuries.® Such superior law governed kings as well as
subjects and set limits to the prerogatuve. On that ground Fortescue, in the middle
of the fifteenth century. based his argument that there could be no taxation
without the consent of Parliament.” During the conflict between King and
Parliament in the reigns of the early Stuarts, the doctrine propounded by Coke
was the superiority of the traditional common law over King and executive: but
the common lawyers (including Coke in his later life) were in alliance with
Parliament. and this theory had to be combined with the new doctrine of the
supremucy of Parliament. What was supreme, therefore. was the law for the time
being; that is to say, the common law subject to such changes as King in
Parliament might make from time to time.® This view eventually prevailed with
the revolution of 1688, although the law now regarded as supreme was not the
common law (subject to parliamentary change) in the narrow sense, but the
whole of English law, both statute law and case law, in whatever courts it was
administered.

Thus it could be said that the British Constitution does not know of any rule
of law since no superior law puts limits to what Parliament may legislate.”
Suggestions by writers and (extrajudicially) by certain judges that there are limits
to what Parliament may enact and hence is subject to the rule of law are purely
speculative.' In this sense it would be appropriate to describe those legal
systems which recognise a judicial power to hold legislation unconstitutional as
beine subject to the rule of law.

Although the courts have no power to hold legislation unconstitutional they
interpret it on the assumption that Parliament did not intend to breach funda-
mental principles of the common law: 1 must ... be faithful to Parliament’s
sovereign will. Nevertheless. T am entitled to presume that Parliament always
intends to conform to the rule of law as a constitutional principle and accordingly

“Poiies. Nol 111 P16, He goes on to define Jaw as “reason unaffected by desire.” Commentators
point out that Aristotle is not necessarily expressing his own view 1 this chapter: he may be reporting
views held by others,
*“lpse autem rex non debet esse sub homine sed sub Deo et sub lege. quia lex facit regem™: e
Legrhuy et Consucridinibus Angliae. . 5 b,
“ Sce Report of Comnrintee on Ministers' Povwers Cond. 4060, 11932y pp. 71-72.

De Levadibus Legion Anglice. Chap. 18: The Governaonce of England. Chap, 3.
“Holdsworth, Hisiory of English Law, Vol 11 ppe 341132 Vol XL pp. 647-649, See also FW,
Gough. Fuvidanenzal Law in Enelish Constitationad Hivtor (195350; of. Roscoe Pound. The Deavelop-
ment of Constinerionad Guargnrees of Liberte (1937); Mellwain, The High Cowrt of Pavlicmnent.
Chap. 2.
" See posr para. 4006 ¢f seq.. lor possible limits arising from the Union with Scotland. membership

of the European Union, and adherence to the Furopean Convention on Human Riuhts.
UTRCS AHen. Law. Libery ane Justice (19930 Sir John Laws, “Law and Demuocracy ™. [ 1995 PL.
72: Lord Woolf. ~Droit Public-Enghish Style™ [1995] PLL. 57,
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to respect the constitutional rights of the individual to enjoy equality under the
law.™"" In X Lid v. Morgan-Grampian (Publishers) Ltd Lord Bridge said that the
rule of law rests on twin foundations: the sovereignty of the Queen in Parliament
in making the law and the sovereignty of the Queen’s courts in interpreling and
applying the law.'”

A second sense in which the phrase may be used is that the Crown (or
Executive) must be able to demonstrate a lawful authority for its actions, whether
common law, statutory or prerogative. A search warrant is not lawful merely
because issued by a Secretary of State: Entick v. Carringron.'* Taxation can be
levied only by. or under, an Act of Parliament; hence the Crown cannot lawfully
demand taxes on the basis of a resolution of the House of Commons.'® Thus the
rule of law can be said to be a characteristic of the British Constitution which
precludes arbitrary action on the part of the Crown or members of the Gov-
ernment.'*

The importance of this limit on the activities of the Executive must not be
over-estimated. It does not have to show express authority for every action;
“England . .. is not a country where everything is forbidden except what is
expressly permitted: it is a country where everything is permitied except what is
expressly forbidden™; Malone v. Metropolitan Police Commissioner.'® In the
absence of statutory provisions or judicial precedent to the contrary, the Home
Secretary was not precluded from authorising the tapping of private telephones.'”
The enactment of the Human Rights Act 1998 will. of course, restrict Executive
powers in those areas falling within the scope of Convention rights. Where
statutory authority is required, the Government can generally secure the passing
by Parliament of such laws as it wants.'

In many instances governments, of whatever political hue, prefer to achieve
their objectives by “extra-legal” means, rather than introduce legislation with the
possible embarrassment of Parliamentary criticism and, subsequently, the risk of
challenge in the Courts. Employers are “persuaded” to follow government
guidelines on pay, under the threat of losing grants and government contracts.'®
A “voluntary™ system of censorship relating to matters of defence and security
insulates decisions taken by the responsible officials from any form of review.>®
In some instances particular sections of the community may be prepared to reach

" Fitzparrick v Stivling Housing Association | 1998] Ch. 304, 337 per Ward 1..J,

C1991) 1 AC. 1. 48,

POIT765) 19 St T 1029, 1066, See. too. discussion of the “right” of a condemned prisoner to insist
on heing executed: Maitland, The Constitutional History of England. p. 476: P. Brent “Conditional
Pardons and the Commutation of Deuth Sentences.” (1957) 20 M.L.R. 131: R. F. V. Heuston. Essavy
i Comtitutional Law (2nd ed. 1964) pp. 69-70.

" Bowles v Bank of England [1913] 1 Ch. 37, ¢f. Provisional Collection of Taxes Act 1968,

" See infre Chap. 33 for the supervisory jurisdiction of the High Court under which decisions of
Ministers may be invalidated if they have failed 10 exercise their discretionary powers properly.
IT9T79] Ch. 344 357 per Sir Robert Megarry V.-Co A more robust approach was taken by the House
ol Lotds in R Horsefermy Road Mazgisiates Court ex p Bennent [1994) | A C. 42, (Accused tricked
mto returning to United Kingdom. Criminal procecdings stayed: rule of law requires courts 1o refuse
1o countenanee unworthy conduct.)

U But see now. Interception of Communications: Act 19852 and the Regulation of Tnvestigatory
Powers Act 2000z post. para. 26-014.

" For example. Burmah Oil Co v, Lord Advocate was followed by the War Dumage Act 1965; R.
(Hume) v Londonderry Justices [1972] N 91 by the Northern lreland Act 1972

"G, Gang. | 1978] PL. 333,

“E. Barendt. “Prior Restraints on Speech™ [1985] PL. 253, 273. See also E. Barendt. Freedom of

Speveh (19830, po 1135, (Informal rules regulating publication of ministers” memuoirs).

2-027



At GENBERAL CHARACTERISTICS OF THE BRITISH CONSTITUTUICON

informal agreements with a government in order to avoid being subjected to what
they fear will be still stricter control by legislation.?!

The rule of law may. again, be used to refer to those formal characteristics
which rules of a legal system must possess before citizens can take them into
account in determining their future conduct.™ The Law must. for example, as lur
as possible, be clear: "Absence of clarity is destructive of the rule of law.™
Retrospective legislation is. generally. to be avoided.

A system of law which complied with the “rule of law™ in the two senses just
discussed might. nonetheless. be a system which most people would regard as
grossly unjust. The Executive might wield only powers given to it by law: the
individual laws of the system might be admirably clear and possess every other
desirable formal quality but their aim might be, for example. to maintain one
group in power in that state and to deny. on racial or religious grounds. all rights
o members of other groups. Itis for this reason that some writers and jurists have
used the phrase “rule of law™ to refer to a minimum material or substantive
element in a legal system. Perhaps the most important example of this approach
is to be found in the Declaration of Delhi. 19597 according to which the rule of
law implies. inter alie:—a right 0 representative and responsible government:
certain minimum standards or principles for the law, including those contained in
the Universal Declaration and the European Convention, in particular, freedom of
religious beliel, assembly and association. and the absence of retroactive penal
laws: that a citizen who is wronged should have a remedy against the state or
government; the certainty of the criminal law, the presumption of innocence,
reasonable rules relating to arrest, accusation and detention pending trial, the
giving of notice and provision for legal advice, public trial, right of appeal, and
absence of cruel or unusual punishments; the independence of the judiciary.

Admirable though the sentiments contained in the Delhi Declaration may be,
it can be argued that to equate them with the rule of law is confusing and
misleading; indeed, in the words of one writer is a “perversion of the doctrine.™*
The objection to attempting to equate the phrase with a particular set of political
beliefs is that it involves the use of a term which seems to imply the objective
existence of certain qualities in the structure of a legal system as a covert political
slogan to give approval to a particular system which the speaker or writer
considers satisfactory.

Yet another sense in which “rule of law™ may be used is to refer to the general
duty binding “all citizens in a Parliamentary democracy to obey the law, unless

*! Richard Lewis, “Insurers’ Agreements not to enforee strict legal rights: Bargaining with Govern-
ment and the Shadow of the Law.™ (1985, 48 M.L.R. 275,

**J. Raz, “The Rule of Law and Tts Virtue™ (1977) 93 L.Q.R. 195,

** Merkur Istand Shipping Corpn v. Laughton [1983] 2 A.C. 570, per Lord Diplock.

“Infra. p. 55.In R.v. Kirk [1985] 1 All E.R. 453 the European Court described non-retrouctivity of

criminal legislation as a general principle of law ohserved by the Court and common to all the legal

orders of member states. See also Article 7 of the European Convention of Human Rights. (Retro-

active legislation is not, however, entirely precluded in the Furopean Community: Staple Dain

Products v. Tetervention Board for Agricultaral Produce 11984] | CML.R, 238.)

“* “Declaration of Delhi™ (1959) 2 Jo.Int.Com. of Jurists: pp. 7-32 “The Rule of Law in a Free

Society™ in Report of fnternational Congress of Jurists (New Delhi. 1939). See further, N. S. Marsh.
“The Rule of I.‘m as a Supra- Nutional Concept™ in Oxford Essays in Jurisprudence ted. A. G, Guesl
1961), Chap. 9: N. S. Marsh. “Civil Liberties in Europe™ (1939) 75 L.Q.R. 530 A. H. Robertson.
Human Rights in the World 11972).

* Raz. See note 17. at p. 196, See also T. D. Weldon. The '.ruuhu!ur\ of Politics ep. cit. (11953).

p.61.
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and until it can be changed by due process.”*? A similar duty binds the judge:
unless he applies the law laid down by Parliament, whatever his own views,
“public confidence in the political impartiality of the judiciary, which is essential
to the continuance of the rule of law™ will be endangered.*®

The “untrammelled power™ of the courts to regulate their own proceedings in
cases where they are not regulated by ancient usage or statute has been claimed
to be essential for “the maintenance of the rule of law™: Abse v. Smith.*®

For students of the British Constitution however the rule of law pre-eminently
means Dicey’s doctrine of the rule of law.

Dicey's doctrine of the rule of law

Dicey first published his Law of the Constitution, based on lectures he gave as
Vinerian Professor of English Law at Oxford, in 1885. His purpose was to deal
“only with two or three guiding principles which pervade the modern constitu-
tion of England.”*" The three distinguishing characteristics of the English Con-
stitution that he chose to explain and illustrate were “the Sovereignty of
Parliament, the Rule of Law, and the Conventions of the Constitution.™*' A large
part of the book was devoted to an exposition of his doctrine of the “rule of
law,”** and this has had a profound inflience among those who think and write
about the constitution, as well as those who work it.

For Dicey the expression “the rule of law™ included three distinct though
kindred conceptions:

(i) The absence of arbitrary power. No man is above the law. No man is
punishable except for a distinct breach of law, established in the ordinary
legal manner before the ordinary courts,

(ii) Equality before the law. Every man, whatever his rank or condition, is
subject to the ordinary law and the jurisdiction of the ordinary tribunals.
This Dicey contrasted with the French droit administratif, under which
the responsibility of public officers for their official acts is decided by a
distinct system of administrative courts.

(iii) The general principles of the British Constitution—especially the liberties
of the individual. such as personal liberty, freedom of speech and public
meeting—are the result of judicial decisions in particular cases. The
constitution is judge-made.

¥ Francome v. Mirror Group Newspapers Lid [1984] 1 W.L.R. 892, 897 per Sir John Donaldson
M.R. The Master of the Rolls recognised that in some cases the citizen might feel a moral obligation
10 disobey the law—on which see Geoflrey Marshall, Constitutional Theory Chap. 1X,

= Duport Steels v Siny [1980] 1 WLR. 142, 137 per Lord Diplock.

I986] QB 336, 555 per May L),

' Preface to first edition (1885). A recent biography and analysis of Dicey™s work wnd thought is R.
A. Cosgrove, The Rule of Law: Alhert Venn Dicey (1981,

U Dicey. Law of the Constintion (8th ed.. 1914), p. xvii,

¥ Dicey. Law of the Constinution (10th ed. 1959, Part 11, H. W. Arndi. “The Origins of Dicey's
Concept of “The Rule of Law™ (1957) 31 A.L.J. 117, points out that Dicey elaborated and expunded
the ideas of W. E. Hearn in The Government of England (1867). to which Dicey made a general
reference in the Prefuce to his first edition. Dicey first used the phrase in 1875; ~Stubbs’ Constitu-
tional History of Great Britain,” Nation 20 (March 4. 1875) 154: Cosgrove. op. cit. p. 67.
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Dicey’s doctrine has been chiefly criticised with regard tw the notion of
cquality before the law and the topic of administrative Jaw, ™

The first principle ("No man is punishable.™ etc.) applies generally in criminal
law. Criminal courts usually have a wide discretion with regurd to punishment,
but this favours the citizen as it is a discretion downwards from u statutory
maximum. The principle excludes, as a general rule, preventive detention, com-
pulsory acquisition of goods and direct enforcement of administrative decisions,
although preventive detention by order of the Home Secretary was authorised by
Parliament during the two Waorld Wars,

Whether discretionary powers conferred on Ministers by Parliament should he
described as “urbitrary ™ or not is, largely. a matter of judgment. To the extent that
Dicey objected to any discretion being conferred on ministers he was, it has been
pointed out. attempting to turn particular political and economic theories into a
constitutional doctrine. Certainly. the granting ol wide powers to ministers is now
a setiled feature of legislation. ™

To the doctrine that all persons have equal rights and duties before the law,
however. so many exceptions have now to be made that the statement is of
doubtful value. Ministers and other public authorities have many powers that the
ordinary person has not got. Thus local authorities have statutory power under
certain conditions to buy land compulsorily, and the police have special powers
of arrest and search by common law and statute, and ministers have wide powers
of delegated legislation. Immunity from the general law of tort may attach to acts
done “in contemplation or furtherance of a trade dispute.” ™ Rights and obliga-
tions of the individual are now decided in many cases not by the ordinary courts
but by special or administrative tribunals, Judges and ambassadors have immu-
nity from being sued in the courts, although the immunity of judges actually
favours “the rule of law™ to the extent that it helps secure the independence of
the Judiciary from control by the Executive, In one important respect we are
paradoxically nearer to Dicey's “rule of law” than when he wrole, for the
common law immunity in tort of the Crown (in effect. the government) was
largely removed by the Crown Proceedings Act 1947.% Nonetheless the govern-
ment retains legal immunities and privileges not possessed by the private cit-
izen.*’

With regard o administrative law,*® its existence does not necessarily involve
special administrative courts, as 1s shown by the fact that Belgium before 1946

" See. ey E. C. 8. Wade in Dicey. Law of the Constittion (10th ed.), pp. xeviliz Jennings, op. cir
Chap. 2. s.1 and Appendix II: “In Praise of Dicey™ (1933) 13 Public Administration 123 B.
Schwartz, French Administrative Law and the Compron-Law World, Chap. 10. For a re-appraisal of
Dicey's doctrine, see F. H. Lawson. “Dicey Revisited” (1959), Political Studies. Vol. V11, pp. 109,
207. See also P. P. Craig, Public Law und Democracy in the United Kingdom and the United States
of America (Oxford, 1990,

" Quite exceptional powers may be delegated to ministers in times of emergency: see post.
Chap. 1Y

** The width of the immunity tends to vary with the political complexion of the government. For the
present position see Harvev on Industric! Relations and Employment Law, Vol. 2, P M.

" An anomalous exception was the exemption of the Post Oftice and its employees under s, 9 of that
Act. which was substantially re-enacted in the Post Office Act 1969, See now the British Tele-
commumications Act 1981, 5,23 (immunity of British Telecom) and .29 (immunity of Post
Oftice),

" G. Zellick. “Government beyond Law™ [1985] PL. 283.

" Dicey. ap. cir. Chap. 12; ¢f. A. V. Dicey. “Droir Administratif in Modern French Law™ (1901} 17
L.Q.R. 302 “The Development of Administrative Law in England™ (1915) 31 L.Q.R. 148 (hased on
the case of Local Gavernment Board v. Arlidge [1915] A.C. 120).
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had a droit administrarif without such separate courts. The essence of admin-
istrative law is that different principles should apply in relation to the official acts
of public authorities and officers. These are not confined to liability to pay
compensation for injury caused to private individuals. In any event. droir admin-
istrarif is looked upon by the French as a protection for the individual. not as a
privilege for public officials.* If French administrative law provides compensa-
tion for excess or abuse of power ex post facio, English administrative law might
be said to seek to deter public officials from exceeding their powers in the first
instance.

Whatever Dicey’s initial distrust of a separate system of administrative law it
should be remembered that the development of such a system has been claimed
as one of the judicial achievements of the last thirty years.*

It is not easy to see how Dicey’s treatment of the “rights of the subject” in
British constitutional law is related to the other parts of his doctrine. It is true that
the rights of the individual are mostly to be inferred from judicial decisions®' and
are therefore part of the common law, especially if such enactments as the Bill of
Rights 1688 be regarded mainly as declaratory. That such rights are part of the
ordinary law is a necessary consequence of the fact that the British Constitution
is unwritten; but the fundamental principle both in the ordinary English law and
in British constitutional law is the legislative supremacy of Parliament, so that it
cannot be said with exactness that either the principles or the decisions are
derived from the others.

In so far as Dicey’s general statement of the rule of law may be taken to
involve the existence in the English Constitution of certain principles almost
amounting to fundamental laws, his doctrine is Jogically inconsistent with the
legislative suspremacy of Parliament. Dicey attempted to reconcile the two
notions by saying that parliamentary sovereignty favors the rule of law because
the will of Parliament can be expressed only in the form of an Act, which must
be interpreted by the courts; and that the rule of law favours parliamentary
sovereignty, as any additional discretionary powers that the government needs
can only be obtained from Parliament.*? His doctrine is a political theory, in some
of its aspects connected with the doctrine, of the separation of powers. From
another point of view it implies moral restrictions on the legislative activity of
Parliament. its juridical nature resembling the “directive principles of state
policy™ found in the Constitutions of the Republic of Ireland and India.

Conclusion

Despite the supremacy of Parliament, theories of the rule of law may be
significant in at least three ways. First they may influence legislators. The
substantive law at any given time may approximate to the “rule of law,”™ but this
only at the will of Parliament. Secondly, their principles may provide canons of
interpretation which give an indication of how the law will be applied and
legislation interpreted. English courts lean in favour of the liberty of the citizen.
especially o his person: they interpret strietly statutes which purport to diminish
that liberty, and presume that Parliament does not intend to restrict private rights

YL Neville Brown and J. Bell, French Adhinistrative Law, (Sth ed., 1998, Chap. 110

*ante. para. 2024,

Y Bul sktutes have cuntailed some (e.g. Public Order Act 1986) and modified others (e.e. Habeas
Corpus Acts). See further, post. Chaps 24-26.

Y Dicey, op. cin Chap. 13,
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in the absence of clear words 1o the contrary. But Parliament could pass an Act
requiring the judges to interpret social legislation freely in Fuvour of the admini-
stration. Thirdly, the rule of Taw may be a rule of evidence: everyone is prima
facie equal before the law. A person, whether an exceutive officer or nol. may
have peculiar rights, powers. privileges or immunities: but, if so. he must prove
them. In this sense, the government is subject to law,

The British Constitution and human rights''

The British Constitution contains no fundamental rights in the strict sense.
Being unwritten and flexible, the constitution in any of its parts can be changed
in the same way as any other part, namely. by ordinary Act of Parliument. The
legislutive supremacy of Parliament means that there is no legal Timit to the
extent o which Parliament ¢can abridge or aholish rights that in other countries
may be regarded as Cfundamental. ™ The practical cheeks are the influence of
public opinion, the vigilunce of the Opposition. and the restrictive interpretation
of the courts. Traditionally. the rights of the individual in English law are the
residie of frecdom that is left alter legislative and exceutive powers have been
defined. and their eatent can only be determined by examining the restrictions
placed on the activity of the individual and the enjoyment ol his property *

This attitude, however, will have to give way to the recognition by the Human
Rights Act 1998 of Convention rights and the duty of public authoritics not to act
incompatibly with such rights.”

Local government™

The present structure of local government authorities in England and Wales is
based on recent fegislation although counties. boroughs and parishes as units for
various purposes are ancient. In the shire. hundred and vill is found the key to the
present organisation of rural areas for local government purposes—the county.
the district and the civil parish. An antithesis between centralisation and decentr-
alisation runs through the history of the organisation of English government. In
the early Middle Ages, both before and after the Norman Conquest. the chief
roval officer for the control of local government waus the sheriff of the county or
shire, subject to the supervision of the King's Council. The general administra-
tion was carried on in the county court, the assembly ol the freeholders of the
county over which the sherill presided.

Over a period of centuries the sheriff gradually lost nearly all his functions, so
that Maitland could say in 1885 that the whole history of English justice and
police might be described as “the decline and full of the sheriff.”™” After various
experiments. the local administration of justice was given in the middle of the

Y8ee. eg Allen v Tharn Electrical ndusieries Lid [1968] 1 Q.B. 487, CAL This aspect of the
importance of the rule of law is developed by T R. S, Allen “Legislutive Supremacy and The Rule
of Law™ | 1983] C.L.J 111

** See further. pose. Chap. 220

** But see dicta cited anre. para. 1-019.

See post. Chaps 22-27:

Y post Chup. 220

“ Redlich and Hirst, Histooy of Local Govermmnent in England ted, B Kenth-Lucas, 2nd ed., 19705
W. A. Robson. The Developnent of Local Government (3rd ed., 193400 8, Wehb, The Evoluiion of
Local Government (193 1 Holdsworth, History of English Law, Vol X, pp. 126=339: A Century of
Municipal Progress I835-7933 (ed. Laski, Jennings and Robson. 1933): K. B, S. Smellie. A Handred
Years of Local Government (2nd ed.. 19301,

M dustice and Police (1838301, p. 69, For the modern sheritl, see The High Sherift 1 The Times.
1961 ).
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fourteenth century to justices of the peace, For nearly 500 years, that is, until the
year 1834, the control of local government outside the boroughs was mainly in
the hands of these justices of the peace, for besides the judicial functions in
which they displaced the sheriffs and the county and hundred courts. a long series
of statutes cast on them numerous administrative duties concerning such matters
as highways, poor relief, wages and licensing.™ The justices themselves were
controlled by the King's Council until the Star Chamber was abolished in 1640,
For the next 200 years locul government was. subject to the legislative power of
Parliament. almost autonomous: practically the only control was exercised by the
courts in applying the doctrine of w/tra vires and issuing prerogative writs,

The period from the Middle Ages down to the early nineteenth century also
saw a great growth in the size and number of wowns, and 10 the Justices of the
peace as local government authorities we must add the boroughs. Further,
the statutory institution of ad hoe bodies for specific purposes. which began with
the Statute of Sewers 1531, was increasingly adopted in the eighteenth century
for such purposes as the poor law, turnpike roads and urban sanitation,

Modem local government, characterised by locally elected councils, was
inaugurated by the Poor Law Amendment Act 1834 and the Municipal Corpora-
tions Act 1835. The former Act reorganised the administration of the poor law
which, apurt from police, had hitherto been the most important function of local
government. The Municipal Corporations Act provided for an elected borough
council in place of an oligarchy of co-opted burgesses. The process of creating
elected councils was continued by the introduction, first, of county councils and
county borough councils in 1888.*" and then of urban district councils, rural
district councils and parish councils in 1894.%* Ad hoc authorities continued to be
created during the nineteenth century for highways, schools and sanitation, but
they gradually disappeared. The general principle in modern times was to have
one local authority for all services in its area, and this was largely brought about
by 1930.** The Local Government Act 1933 consolidated the legislation relating
to the structure of local government outside London, and remained the basis of
the law until the coming into effect of the Local Government Act 1972.

The government of London has always stood apart from the general system,
owing to the maintenance of the ancient privileges of the City of London and the
great size and population of Greater London,

The City of London Corporation is a body corporate by prescription. its full
style according 1o a statute of 1690 being “The Mayor and Commonalty and
Citizens of the City of London™. The Corporation was not affected by the
Municipal Corporations Acts 1835-1882. but it is governed—mostly in accord-
ance with royal charters granted from time o time—by three courts, The City of
London is a common law corporation with some financial resources that are not
subject 1o statutory contral,

Local government outside the City was from 1899 hased on the London
County Council and the metrapolitan borough councils.™ In 1963 the Greater
London Council was created™ —and abolished in 1985.% An authority for the

“Sir Carleton Allen, The Queens Peace. Chap: 5.
! Local Government Act 1888,

* Local Government Act 1894,

“Local Government Act 1929: Poor aw Act 1930,
“ Local Government Act 1999,

* London Government Act 1963,

“Local Government Act 1985,
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whaole of London was re-established by the Greater London Authority Act 1999
which also introduced the novelty of a directly elected mayor.

In the case of the country at large the present government’s philosophy of
raising the standards of Tocal government finds expression in the Local Govern-
ment Act 2000. Provisions are made gencrally for the election of mayors and
elaborate arrangements have been enacted to ensure that members ol local
authorities comply with codes of conduct which describe the standards expected
of members of local authorities.™’

" For the powers of local authorities and their relationship with central government see S.H. Bailey.
Cross, Local Government Law (9th ed., 1996): M. Loughlin, Local Government in the Modemn Suire
(1986): M. Loughlin. “Restructuring of Central-Local Government Relations™. The Changing Con-
stitarion ted. I Jowell and D, Ohver. 4th ed.. 2000, Oxford). Chap. 6.
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PARLIAMENTARY SUPREMACY I: HISTORY AND NATURE

I. HISTORICAL INTRODUCTION

In the nineteenth century the prevailing juristic theory in this country was
Austin’s doctrine of sovereignty, which supposed that in every mature legal
system there was some person or body—the “Sovereign™'—vested with unlim-
ited power to make law.* Austin himself did not apply his own doctrine con-
sistently to the British Constitution. Dicey’s treatment, in which he ascribed
sovereignty Lo the United Kingdom Parliament, was more consistent.?

The doctrine of sovereignty in the theory of municipal law as opposed to
international law, however. is now out of fashion. and the continued use of the
term “sovereignty” in the present context tends to prejudice discussion of the
lawmaking power of the United Kingdom Parliament, with which legislature we
are here concerned. A body may have supreme (highest) power without neces-
sarily being sovereign (unlimited) in Austin’s sense, nor do we need to assert or
imply here that there must be a sovereign authorily in every legal system.

The establishment of parliamentary supremacy was a product of the revolution
of 1688.7 Before then the chief rivals were, first, the King or King in Council, and
then the common law courts. Later the House of Commons acting by resolution
occasionally threatened a breach in the authority of the Parliament as a
whole.®

! The doctrine of sovereignty was derived by Austin from Bodin, Hobbes. Blackstone and Bentham.
Coke's description of the “transcendant and absolute™ power and jurisdiction of Parliament for
miking of laws in proceeding by bill (4 Inst. 36) was thought by Sir Ivor Jennings to refer 1o the
Jurisdiction of the High Court of Parliament (The Law and the Constitution (Sth ed., 1959), App. I11).
Sir Thomas Smith’s discussion in De Republica Anglorum (1589). Bk. 2. Chap. | (Alston ed.), of the
“absolute™ power of Parliament probably referred to Parliament as the highest count, “absolute™ here
meaning “not subject 1o appeal.” In the Middle Ages the King ruled (subject to custom and advice)
and was called the Sovereign, but “the Sovereign™ as applied to the modern constitutional monarch
is a courtesy title,

“John Austin. The Province of Jurisprudence Determined (1832). There are many editions and
commentaries. notably H. L. A, Hart's edition (1954) and Jethro Brown's The Austinian Theory of
Law (1906). Most English textbooks on jurisprudence contain criticisms of Austin’s theory: and see
H. L. A, Hart. The Concepr of Law (20d ed.. 1994). Bentham's work, inadequately published until
recently, would no doubt be known to Austin: see 1. [.. A. Harl, “Bentham on Sou ereignty” (1967)
20r Jur (n s 327000 1L Burns, “Bentham on Sou ereignty: an Exploration™ in Beatham wnd Legal
Theory (MU H. ed. James. p. 133 (re-printed from (1973) 24 N LL.Q).

"Law of the Constiration, (10th ed., 1959) Chaps 1-3, of E. C. S, Wade's Introduction, np.
Nxxivexevis Dicey suggests indeed that Austin's general theory of sovercignty was a deduction from
the position of the British Parliament.

* The historical development of the doctrine, drawing on numerous pre- 1688 instunces., is described
in J. Goldsworthy. The Sovercignty of Parliament (1999) which refutes the suggestion that the
coneept of Parliamentary supremacy owes its origin 10 Dicey.

* Stockdale v. Hansard (1839)9 Ad. & E. 1; Case of the Sheriff of Middlesex (1830) 11 Ad. & E. 273:
post. Chap. 13,
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The King as lawmaker

Parliament emerged as an effective body in the fourtcenth century.® In the
reien of Henry VI the Lords and Commons framed the statutes and the King
assented in much the same fashion as at the present day. Nevertheless it would
seem that the King continued to legislate on matlers of lesser or lempaorary
importance. Whether there was a signilicant distinction between the terms “stat-
ate™ and “ordinance.” the former applying o Parliament and the latter o royal
[egislation. has long been a malter of controversy. but Plucknet thought these
lerms were synonymous.”

Proclamations

The Statute of Proclamations 1539.% which gave the King power. with the
advice of the Council, to make proclamations that would have the force of
statutes. was of very limited scope and shott-lived. Intended for emergencics, it
provided that proclamations might not impose the death penalty (except for cases
of heresy), tuke away a subject’s property or conflict with existing statutes.
customs or common law, This Act was repealed in the first year of Edward VI.”
Notwithstanding its repeal. Mary and Elizabeth | continued to make and enforce
proclamations concerning imports and also certain religious matters.

In the reign of James I the Commons complained of the abuse of proclama
tions. The opinion of Chief Justice Coke and four of his collcagues was sought
and given in the Case of Proclamations (1610)." when James I wanted to
prohibit by proclamation the building of new houses in London in order to check
the over-growth of the capital, and the manufacture of starch from wheat so as Lo
preserve wheat for human consumption. The apinion was Lo the effect that no
new offence can be created by proclamation: the only prerogative possessed by
the Crown is that which is conferred by the law of the land: but that to prevent
offences the King can by proclamation warn his subjects against breaches of the
existing law. in which case a breach would he the more serious.

The suspending and dispensing powers

By virtue of the suspending power the King ¢laimed to postpone indefinitely
the general operation of a given statute; by virtue of the dispensing power he
relieved particulur offenders or clusses of offenders from the statutory penaltics
they had incurred. In the reign of Henry VII it was held that the King could at
common law dispense with mala prohibita but not mala in ye.'" Suhject to this
restriction, both the suspending and dispensing powers were accepted as part of
the prerogative in the sixteenth and seventeenth centuries. The Stuarts used these
prerogatives to subvert established Taws. James I issued a proclumation that a

® See E. B. Fryde and E. Miller (eds) Historical Studies of the English Parlicment. Orizing o 1399
{1970); Sir Goronwy Edwards The Second Century of the English Parliument (1979). R. G. Davies
and 1. H. Denton (eds), The English Parliament in the Muddie Ages (1981,

"I F T, Plucknett, Starutes and their lnzerpretation in the Fourteentl Century, p. 34, See also S E.
Thorne. Introduction to a Discourse upon the Exposition and Understanding of Statures (Huntingion
Library, 1942y, H. G. Richardson and G O. Sayles, Law and Legislation from Aethelberht 1o Magni
Curta (1966): “The Early Statutes™ (1934) 50 L.QR. 201. 540.

“ 31 Hen. VIIL ¢. 8. The Act was debated by Parliament for 15 days. the Commons rejecting the first
Bill sent down by the Lords.

“(1547) 1 Edw. V6. c. 12

)2 Co.Rep. 74 2 S0.Tr 723,

SY.BMich, 11 Hen. VIL no. 35 (1493) per Fineux €12 see Holdsworth, History of English Law.
Vol VI pp. 218 219,
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Declaration of Indulgence. suspending the operation of all laws against Roman
Catholics. should be read in all the churches: but in the Seven Bishops' Case
(1688)' the Primate and six bishops were acquitted by a jury on a charge of
seditious libel for signing a petition claiming that to read the declaration would
be illegal and against their conscience. The right of the subject 1o petition the
King was also confirmed.

In Thomas v. Sorrell (1674)"" the plaintiff claimed a penalty for selling wine
without a licence contrary 1o a statute of 12 Charles 11. The jury returned a special
verdict that they had found a patent of 9 James [ incorporating the Vintners
Company and granting them permission to sell wine without a licence. non
obstante an Act of 7 Edward VI forbidding such sale. The judges decided that the
King might dispense with an individual breach of a penal statute by which no
man was injured. or with the continuous breach of a penal statute enacted for the
King’s benefit. In Godden v. Hales (1686)" a collusive action was brought 1o test
the King's dispensing power. Sir Edward Hales accepted appointment as colonel
of a regiment. and was sucd for a penalty for neglecting 1o take the oaths of
supremacy and allegiance and to receive the Sacrament according to the Test Act
of 25 Charles 11. Hales pleaded a dispensation of James 1. The court held that the
dispensation burred the right of action, as the King had a prerogative to dispense
with penal statutes in particular cases for reasons of which the King was the sole
judge.

The Bill of Rights 1688 declared: “That the pretended power of suspending of
laws or the execution of laws by regal authority without consent of Parliament is
illegal: that the pretended power of dispensing with laws or the execution of laws
by regal authority as it hath been asswmed and exercised of lute is illegal.™'?
Projected legislation, stating in what cases dispensation should be legal, was
never passed.'® It is by virtwe of the words “as it hath been assumed and
exercised of late™ in relation to the dispensing power that the prerogative right to
pardon was retained. These words were also relied on as legalising a dispensation
granted by Elizabeth Iin 1566 in the Eron College case (1815)'7 where, owing
to their insertion. a fellow of Eton College was allowed to hold a living in
conjunction with his fellowship.

The prohibition on the suspending and dispensing powers might be thought to
give rise to doubts about the legality of the practice of the Inland Revenue of
making extra-statutory concessions to tax payers. The practice is not new and
certainly existed in the nineteenth century. By 1944 it was so well established
that a list of agreed concessions was published.'™ Sir Stafford Cripps said in 1947
that such concessions had come into existence “without any particular legal
authority under any Act of Parliament but by the Inland Revenue under my
authority.™ Judicial concern about the powers claimed by the Revenue was

=128 371,

“Vaughan 330.

S118SUTr 1166: 2 Shower 275

" For anempts 1o suspend legislation in New Zealand, see Wo AL MeKean. “The Suspending Power
Exhumed.”™ [1978] PL.7. P Joseph, “Doing Things the Start Way: 1688 and Al That™. [ 19491 PL.
29, An example of a dispensing power conferred by statute is 1o be found in <. 134 ol the Army Act
1935 under which a superior officer may “condone™ an offence commitied by a soldier: swee K.
Bisser [1980] 1 W.L.R. 335 (C1-M.A.Cp: pone, para. 19-022.

" Holdsworth, op. cir. Vol VIO pp. 215-225, 240-241.

U Kingy College, Cambridge v. Eton College, P W, 332 Broom, Constititional Law, p. 503

" The Tatest list was published in 1985: see N. L L May 31, 1USS, p. 534,

" 8ee DOW Williams, “Extra Statatory Concessions™ [1979] BUT.R. 137, 140,
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voiced in Vestev v LR.C (No 2)2" In thut case a taxpayer claimed that the
construction of the relevant statute urged by the Revenue could not be correct
because, inter alia, of the absurdly wide lability it would impose on beneficiaries
under a trust. The Revenue's response that there was no risk of any individual
being harshly treated: in its diseretion particular beneficiaries would be assessed
for reasonable sums. Walton . and the House of Lords held that the beneficiaries
were nat liable o tax under the statute, Walton J. went on to indicate very clearly
hix belief that the power of dispensing claimed by the Revenue was contrary to
the Bill of Rights. In the House of Lords Lord Wilberforce similarly emphatically
repudiated any such power. although the Commissioners must act with admin
istrative common sense. so that they were under no duty to expend a large sum
of taxpayers’ money in attempting to collect a small amount of tax. and they
could bring humanity to bear in hard cases.”" The problem arose in another way
in Furmiss v. Dawson® where the House of Lords abandoned the principles laid
down in carlier cases and, in wide and vague terms. indicated that elaborate
schemes designed 1o minimise tax liability might in future be at risk of being sel
aside at the instance of the Revenue. To allay alarm the Inland Revenue issued
a draft statement of practice indicating what schemes would continue (0 be
acceptable. As the result of concern expressed that the Revenue was claiming
dispensing power, the statement was withdrawn —and a similar one. in the form
of a wrillen answer to a parliamentury question, was issued by the Chief
Sceretary to the Treasury.™

Monopolies

Formerly the granting of monopalics by the monarch was presumed to inflict
a hardship on the public. In the Case of Monopolies (1602)7" Darcy, a servant of
Elizabeth I and grantee of the sole rights of importing and making playing-cards.
sued Allein for interfering with his grant. The court held that the grant was a
monopoly and void. and that the Queen could not exercise her dispensing power
to confer private gain on an individual contrary to statutes of Edward IIT and
Edward IV, which imposed a penalty on the importation of certain goods and
were enacted for the public good. The grant of monopolies is now governed by
Patent Acts.™

Tuxation

It was supposed to have been scttled by Magna Carta and by legislation in the
reigns of Edward I and Edward 111 that taxation beyond the levying of customary
feudal aids required the consent of Parliament. One of the central themes of
English constitutional histery was the gaining of control of taxation and national
finance in general by Parliament, and in particular the Commons; for this control
meant that the King was not able to govern for more thuan short periods without

0 [1979] Ch. 177: [19%0] A.C. 1148

U Administiative commonsense is exemplitied in K v [R.C ex p. National Federation of Self
Emploved and Small Businesses Lid 119801 A.C. 952 ("Amnesty™ 10 Fleet St. casuals).

21984] A.C. 474,

“Dawn Oliver, “Tax Planning and Administrative Diseretion™ [1984] P.L. 389. The case for the
legality of the Revenue's practice of making concessions is argued by John Alder. “The Legality ol
Extra-Statutory Concessions,” 180 N.L.J. 1980, 180

* Darcy v Aflein. 11 CoRep. 83h. For the background of this case. see D. R. Seaborne Davies.
“Further Light on the Case of Monopolies™ (19321 48 L.Q.R. 394.

3 The Crown’s right 1o make use of patents is preserved by the Crown Proceedings Act 1947 5.3 e
Pfizer v Ministry of Health [1965] A.C. 512 and the Patent Act 1977, ss 55-39.
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summoning Parliament, and Parliament could insist on grievances being reme-
died before it granted the King supply. This applied at least to direct taxation.
With regard to indirect taxation different considerations might apply. Down to
the early seventeenth century import duties, for example, were regarded rather as
licences or concessions than as taxes and. further, the royal prerogative relating
to foreign affairs—and hence the regulation of foreign trade in the national
interest—was relevant. Issue was joined in two famous cases in the reigns of
James 1 (the “Case of Impositions™) and Charles I (the “Case of Ship-
Money™).

In Bates Case (Case of Impositions) (1606) Bate, a Levant merchant. refused
to pay a duty imposed by letters patent of James I on the import of currants,
contending that the imposition was contrary to a statute of Edward 111 which
declared that such taxation required the consent of Parliament. The Court of
Exchequer gave judgment unanimously for the King. Their reasons were that
foreign affairs, and therefore foreign commerce, were within the absolute power
of the King; as the King could prohibit the importation of goods, still more could
he tax imported goods; and the court must accept the King's statement that the
purpose of the tax was to regulate foreign trade. Coke and Popham C.JJ. thought
this decision was right.’” The judgment has been condemned by some modern
historians. but it may well have been warranted by the law of that time in so far
as it rested on the prerogative power to regulate foreign trade. This power,
however, was liable to be abused, and danger also lay in dicta treating the matter
as a question of revenue within the “absolute™ (i.e. inalicnable) powers of the
Crown. It was in the debate on impositions in 1610, says Holdsworth,*® that the
supremacy of the King in Parliament over the King out of Parliament was first
asserted by James Whitelocke.

The Petition of Right 1628 was occasioned largely by Darnel’s Case (The Five
Knights' Case) (1627),>* where the defendants were imprisoned for refusing to
pay a forced loan. The Petition of Right was assented to by Charles I, and has
always been regarded as having statutory force although largely superseded by
the Bill of Rights. It forbad tallages, aids, forced loans. benevolences, taxes and
suchlike charges “without common consent by Act of Parliament.”*

While this document was still fresh in men’s minds, Charles I (after consulting
the judges) imposed under the Great Seal a direct tax known as ship-money. to
be used to furnish ships for the navy. The tax was charged first on the seaport
towns, which had the primary responsibility for finding ships and men for the

national defence, and then on the inland counties. In R. v. Hampden (Case of

Ship-Monev) (1637)"" proceedings were taken against John Hampden. a Buck-
inghamshire gentleman, for refusing to pay the amount of £1 assessed on him,
The majority of the judges in the Court of Exchequer Chamber gave judgment for

2 §uTr. 371, See further Holdswonth, Hisrory of English Len, Vol V1 pp. 42—18: G. D. G. Hall.
“Impaositions and the Courts 1534-16067 (1953) 69 L.Q.R. 200.

‘712 Co.Rep. 33.

= Some Lessons from onr Legal Historv, pp. 124-125

3 SUTr L.

“ Tallages were imposts set by the King as landlord on his own demesne Linds, aids were free-will
offerings by tenants to their lord in time of need. and benevalences were extorted free- will offerings,
These methods of raising money were not invented by the Stuarts, but were known in the fourteenth
and fiftcenth centuries,

3 SUTr 825. Sce further Holdsworth, History of English Law. Vol. VI pp. 48-54: D. L. Keir. "The
Cuse of Ship-Money™ (1936) 52 L.Q.R. 546.
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the King. The gist of their decision was that the King's prerogative to defend the
realm in time ol danger overrode the general principle that axation required the
consent of Parliament. and that the King was sole judge both of the existence of
an emergency and also of the steps to be taken to meet the danger. 1t is difticult
1o eriticise this decision in the light of the law at that time. The precedents were
conllicting. and Hampden's counsel did not place much reliance on the Petition
of Right. The verdict of maost historians has been against the correctness of the
decision, which they put down to the subservience of the judges to the King.
Even it the decision was right in law. it had implications that were politically
dangerous. The judgment itsell was declared void by the Long Parliwment in
1641,

The eventual solution was political rather than legal, for the revolution of 1688
meant that Parliament hencetforth controlled the King. The Bill of Rights 1683
accordingly settled the matter for the future, as regards both direct and indirect
taxation. by declaring that “levying money for or to the use of the Crown by
pretence of prerogative without consent of Parliament for longer time or in other
manner than the same is or shall be granted is illegal.”™ It may be noted that the
Tenures Abolition Act 1660 had confirmed the abolition of military tenures. and
no revenue was derived from that source after 164354

An attemipt by the government (which in modern times represents the Crown)
o levy money without express statutory authority was Arr.-Gen. v Wilts Unired
Dairies.* The Attorney-General sought to recover £15,000 from Wilts United
Dairies. representing a fee of 2d. a gallon on milk purchased by them under
licence from the Food Controller, which was granted under statutory orders made
in virtue of Regulations issued under the Defence of the Realm (Consolidation)
Act 1914, The House of Lords unanimously upheld the decision of the Court of
Appeal that the charge was ultra vires as a levy of money for the use of the
Crown without the authority of Parliament. Lord Buckmaster stated that ncither
the Act creating the Ministry of Food, nor the Regulations issued under the
Defence of the Realm Act, directly or by inference enabled the Food Controller
to levy payment. The charges to the extent of £18.000,000 were validated
retrospectively by the War Charges (Validity) Act 1925

In 1954 it was discovered that the Post Office had for many years been
inadvertently charging licences for wireless sets without the power to do so, since
no regulations with the consent of the Treasury had been issued as required hy the
Wireless Telegraphy Act 1904. The Post Office repaid the plaintiff’s licence and
costs.'™ and the charge for wireless licences was validated retrospectively by the
Wireless Telegraphy (Validation of Charges) Act 1954, In Congreve v. Home
Office’® the Home Secretary gave notice of his intention to increase the fees for
television licences. Some licence holders. in order to forestall the increase, took
out new licences at the existing rate before their licence had expired. The Home

'* For the “sovereignty” of Parliament in the eighteenth century. see Holdsworth. ap. cit. Vol X, pp
526531

019223 37 T.L.R. 884; 91 L.JK.B. 897, The same principle requires local authorities (o be able
show explicit legistative authorisation for the imposition of charges for services: McCarthy and Stone
(Developments) Lid v. Richmond on Thames LB.C. [1992] 2 A.C. 48, HL

"* Parliament can. of course, expressly delegate the power to levy such charges, and did so in the
Second World War by the Emergency Powers (Defence) Act 1939, 5.2

S Davey Paxman & Co Lid v. Post Office (action settled) The Times, November 16, 1934
*[1976] Q.B. 629.
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Secretary, who had a statutory discretion to revoke television licences. proposed
to revoke such overlapping licences unless the increased fee was paid. The Court
of Appeal held that the Minister’s discretion must be exercised reasonably,”” and
that this was an attempt to levy money without authority of Parliament.™®

Parliament’s exclusive control over finance has also been recognised and
applied to require explicit statutory authority to justify an order relating to the
expenditure of public money.™

The Judges and a Higher Law*

Medieval judges, though appointed by the King, had inherent authority to
declare and apply the law, which was mainly feudal and customary, even against
the King*'; and they could develop the law, within the limits set by a narrow
range of sources, 10 meet new situations. But judges had no jurisdiction to change
the direction of the law by introducing novel provisions or to abolish law already
established: these functions fell within the province of legislation. A fundamen-
tally new and written constitution like that of the United States would be required
to give British courts coordinate authority with that of the legislature, involving
jurisdiction to review primary legislation and to test its validity against the
supreme law of the constitution. Judges cannot confer such authority on them-
selves.

There are dicta in the common law courts, however, down to the seventeenth
century to the effect that there is a law of nature or reason superior even to Acts
of Parliament. The most celebrated example is Dr Bonham's Case,”” in which
Coke C.J. presided over the King's Bench. The question was whether Dr
Bonham was liable to pay a fine, half 1o the Crown and half to the Royal College
of Physicians, under the charter of the College which had been confirmed by Act
of Parliament. The Court gave judgment for Bonham on the ground that the
College had no jurisdiction over those practising outside London; but Coke’s
report of the judgment goes on to say that “when an Act of Parliament is against
common right and reason, or repugnant, or impossible to be performed, the
common law will control it, and adjudge such act to be void.” This statement was
obiter, and is also inconsistent with what Coke says in his Institures.™?

In Day v. Savadge** the question was whether Day, as a freeman of the City
of London, was exempt from wharfage duty on a bag of nutmegs. On behalf of
the Corporation it was contended that by a statute of 7 Ric. II disputes as to the

Y Padfield v. Ministry of Agriculture, Fisheries and Food [1968] A.C. 997. HL. The Parliamentary
Commissioner had strongly eniticised the Home Secretary’s action: Seventh Report of Parliamentary
Connmnissioner for Administration, Sess. 197475, p. 680.

* Citing Arr.-Gen. v. Wilts, United Dairies, supra. The Home Secretary Jater obtained statutory power
to alter television licence fees without adviance notice,

M Sreele Ford & Newton v. Crown Prosecution Service (1993) 97 Cr.App.R. 376, HL.

). W. Gough. Fundamemal Law in English Consnirutional Historv: Roscoe Pound. The Develop-
ment of Guaranrees of Libérry (1957); E. S, Corwin, The “Higher Law™ Background of American
Constinetional Law (reprint 1955).

1 Bracton, De Legibus er consuemdinbus Angliae, f. 5b,

216100 8 Co.Rep. 114,118 ¢f T. F. T, Plucknetr, “Bonham's Case and Judicial Review™ (1926}
10 Harvard Law Review 30: S, E. Thorne, “Dr Bonham's Case™ (1938) 54 L.Q.R. 543

"3 Inst. 36, Coke as o Law Officer supported the prerogative, as a judge the supremacy of the
common law (which he equated with reason), and as a parliamentarian the sovereignty of Parlia-
ment.

¥ (1615) Hobant 85. 97.
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More recently there has been a revival of interest in theories of limits 10
Parliamentary supremacy by reference to the Rule of Law or a framework of
constitutional principles**—suggestions firmly rebutted by the Lord Chancellor,
Lord Irvine.™’

Il THE NATURE OF PARLIAMENTARY SUPREMACY 2

The “Legislative Supremacy of Parliament™ means that Parliament (i.e. the
Queen, Lords and Commons in Parliament assembled) can pass laws on any
topic affecting any persons, and that there are no “fundamental” laws which
Parliament cannot amend or repeal in the same way as ordinary legislation.
Dicey** was following the tradition of Coke™ and Blackstone®s when he said that
Parliament has “the right to make or unmake any law whatever,” and further that
“no person or body is recognised by the law of England as having the right to
override or set aside the legislation of Parliament.” Once a document is recog-
nised as being an Act of Parliament, no English court can refuse to obey it or
question its validity; Manuel v. Att.-Gen.> per Sir Robert Megarry V.C. In that
case. presented with the text of the Canada Act 1982, the learned Vice Chancellor
held himself obliged to recognise its validity once satisfied that it had been
passed by the House of Commons and the House of Lords; had received the
Royal Assent and there was no suggestion that the copy was not a true copy of
the Act.”? .

Legislative supremacy as thus defined is a legal concept. The supremacy of
Parliament, being recognised and acted on by the courts, is a principle of the
common law. It may indeed be called the one fundamental law of the British
Constitution, for it is peculiar in that it could not be altered by ordinary statute,
but only by some fundamental change of attitude on the part of the courts
resulting from what would technically be a revolution. Parliament could not, of
course, confer this authority on itself. Thus the first Acts passed by the Conven-
tion Parliaments of 1660 and 1689,% legalising their own authority, confirmed
the result of revolutions; and the American Colonies Act 1766, asserting the

" Lord Woolf, “Droit Public—English Style,” [1995] PL. 57. Sir John Laws. “Law and Demo-
cracy™ [1995] PL. 72,

*' “Judges and Decision Makers™ [1996] P.L. 59. For an extended refutation of modern, revisionist
theories, see ). Goldsworthy, The Sovereigniy of Parlicment (1999),

** Dicey, Law of the Constitution (10th ed.), Chaps. 1-3: H. W. R, Wade, “The Basis of Legal
Sovercignty™ [1955] C.L.J. 172, and review in [1954] C L.J. 265: 0. Hood Phillips. Reform of the
Constitition (19700, Chaps, | and 7.

U Dicey. op. cit. pp. 39-40: quoted by Wild CJ. in Firzgerald v. Muldoon [1976] 1 N.ZLR. 615,
622

4 Inst. 36.

U BLComm., 1. 160-162.

" 11983] Ch.77. 86. The reference to an English court is explicable by the fact that the learned
Vice=Chancellor is an English judge and was clearly sot meant 1o imply that a different rule applics
in Scotland: but see post. para. 4-008.

*7On the definition of Act of Parliament. see por, pira. 4025 er seq.

* Parliament Act 1660.

“ Crown and Parliament Recognition Act 1689,

" Repealed by the Statute Law Revision Act 1964,
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full power and authority of Parliament to make laws binding on the American
colonies, was merely declaratory.

On the other hand a state may be a sovercign state and yet have a legislature
which is not unlimited and courts with jurisdiction to review its legislution. Thus
the 1947 Constitution of Ceylon (an independent sovereign state within the
Commonwealth) required for its amendment the Speaker’s certilicate that not
less than two-thirds of the members of the House of Representatives voted in
favour. Tt was held by the Privy Council in Bribery Conunissioner v. Kana-
singhe® that the Bribery Tribunal by which the respondent had been convicted
was not lawfully appointed, because the Act under which it was appointed was
passed by the ordinary legislative procedure, whereas it required a constitutional
amendment relating to the appointment of judicial officers. This is also the
principle that emerges from the South African case Harris v. Minister of the
Interior (“the Cape coloured volers case™),% in so far as that case is relevant to
the present contexl. The question in issue was the validity of the Scparate
Representation of Voters Act 1951, which was passed by the two Houses sitting
separately and thus infringed section 152 of the South Africa Act 1909, which
Act formed the basis of the Constitution. This section provided that no repeal or
alteration of section 35 (qualification of Cape coloured voters) should be valid
unless the Bill was passed by both Houses sitting together and the third reading
was agreed to by not less than two-thirds of the members of both Houses. It was
held by the Appellate Division of the Supreme Courl of South Africa that the
Separate Representation of Voters Act was invalid as the South Africa Act was
a superior law to the Union Parliament, which it created. Whether the Union
Parliament was called a “sovereign” legislature was a matter of definition: the
Parliament functioning bicamerally was restricted in certain respects, but any-
thing it could not do in that way could be done by a two- thirds majority in the
Parliament functioning unicamerally.®*

The legislative supremacy of the British Parliament, as well as being a legal
concept, is also the result of political history and is ultimately based on fact, that
is, general recognition by the people and the courts. It is therefore at the same
time a legal and a political principle.®

The doctrine of the legislative supremacy of Parliament has been so firmly
established that it has scarcely been challenged in the courts. When Canon
Selwyn made an application questioning the validity of the Royal Assent to the
Irish Church Disestablishment Act 1869 as being inconsistent with the Corona-
tion Qath and the Act of Settlement, Cockburn C.J. and Blackburn J. in refusing
the application said: “There is no judicial body in the country by which the
validity of an act of parliament can be questioned. An act of the legislature is
superior in authority to any court of law ..., and no court could pronounce a
judgment as to the validity of an act of parliament™ (ex p. Selwyn).*® In Vauxhall

1 [1965] A.C. 172. Ceylon is now called Sri Lanka and has a new constitution.

521052 (2) A.D. 428; sub nom. Harris v, Donges [1952] 1 TLR. 1245. See D. V. Cowen,
Parliamentary Sovereignty and the Entrenched Sections of the South Africa Act (1951).

1 The desired legislation was eventually passed by changing the composition of the Senate; see
Collins v. Minister of the Interior [1957] (1) A.D. 552.

 Professor H. L. A. Hart calls it “the ultimate rule of recognition,” which may be regarded both as
an external staternent of fact and as an internal criterion of validity; The Concept af Law. pp.
107-108.

% (1872) 36 J.P. 54.
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Estates Ltd v. Liverpool Corporation® and Ellen Street Estates Ltd v. Minister of
Health® counsel unsuccessfully argued that a later Act could not repeal the
provisions of an earlier Act, with which it was inconsistent, except by express
words. That contention, said Scrutton L.J. in the latter case, “is absolutely
contrary to the constitutional position.” In Hall v. Hall®® the plaintiff claimed that
the Probate Act 1857, on which the defendant based the title to a house, had not
really received the Royal Assent as he challenged the Royal Succession from the
days of James II. The county court judge said he could not ignore a statute that
had been acted on for more than eighty years, and that in any event Parliament
could validate all titles by passing an Indemnity Act.

In R. v. Jordan®® ], who had been sentenced to imprisonment for offences
under the Race Relations Act 1965, applied for legal aid to enable him to apply
for habeas corpus on the ground that the Race Relations Act was invalid as being
in curtailment of free speech. The Divisional Court, dismissing the application,
held that Parliament was supreme and there was no power in the courts to
question the validity of an Act of Parliament, adding that the ground of the
application was completely unarguable. In Cheney v. Conn™ a taxpayer con-
tended that the Finance Act 1964 conflicted with the Geneva Conventions
incorporated in the Geneva Conventions Act 1957, and that it was contrary to
international law that part of his tax should go to the construction of nuclear
weapons. Ungoed-Thomas J. held that there was no conflict between the two
Acts; the Finance Act prevailed over international convenions, which are an
executive act of the Crown; and that what Parliament enacts cannot be unlaw-
ful.

In Martin v. O'Sullivan” Nourse- J. and the Court of Appeal refused to
consider a claim that proceedings in the House of Commons during the passage
of the bill which became the Social Security Act 1975 were invalid because the
members of the House were all disqualified from sitting. There was, according to
the judges, a fundamental answer to this case, namely, that a court could only
look at the parliamentary roll of statutes and if it appeared that an Act had passed
both Houses of Parliament and had received the Royal Assent it could look no
further.

In an appeal to the House of Lords in Edinburgh and Dalkeith Ry v. Wau-
chope,” where it had been suggested in the Scottish court below that a private
Act might not be applicable against a person whose rights were affected but who
had not been given prior notice, Lord Campbell pronounced the following
dictum: “All that a Court of Justice can do is to look to the Parliament roll: if
from that it should appear that a Bill has passed both Houses and received the
Royal Assent, no Court of Justice can enquire into the mode in which it was
introduced into Parliament, nor into what was done previous to its introduction,
or what passed in Parliament during its progress in its various stages through both
Houses.”™ In another case concerning a private Act, Lee v. Bude and Torrington

o0 11932) | K.B. 733 (D.C.) post, para. 4-004,

“711934] 1 K.B. 590 (C.A.) post, para. 4-004.

% (1944) 88 S.J. 383 (Hereford C.C.). The judgment as reported appears to beg the question.
“11967] Crim.L.R. 483: 9 J.P.Supp. 48.

011968] | W.L.R. 242,

7111982) S.T.C. 416; [1984] S.T.C. 258, CA.

72(1842) 8 Cl. & F. 710; cited and followed, Sillars v. Smith 1982 S.L.T. 539; post, para. 4-009,
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Ry.,” Willes J. said: “Acts of Parliament are the law of the land and we do not
sit as a Court of Appeal from Parliament.™ "

The matter was fully reviewed again in relation to a private Act of Parliament
by the House of Lords in Pickin v. British Raibvays Board,”” where Pickin
pleaded that the British Railways Act 1968 (c. xxxiv) contained a false recital,
that the Board had misled Parliument by obtaining the Act ex parie as an
unopposed Bill, and that it was therefore ineffective to deprive him of his land.
Their Lordships held unanimously that the courts could not go behind private
Acts to show that a provision should not be enforced, or examine proceedings in
Parliament to show that the Board by fraudulently misleading Parliament, caused
him loss. Lord Reid said that the law was correctly stated by Lord Campbell in
Edinburgh v. Dalkeith Ry v. Wauchope™: although that was obiter [semble, as
regards public Acts] no one since 1842 had doubted it. The court had no concern
with the manner in which Parliament, or its officers in carrying out its standing
orders, performed their functions.

Examples of subject-matter

Examples of the positive aspect of the legislalive supremacy of Parliament as
regards subject-matier are the Septennial Act 1715, extending the maximum
duration of the existing and future Parliaments from three to seven years; the
Parliament Acts 1911 and 1949, restricting the power of the House of Lords to
withhold its assent to public Bills (especially money Bills), and reducing the
maximum duration of a Parliament to five years; the prolongation of its own life

71(1871) LR. & C.P. 576.

7+ Other judicial dicta that may be cited are: “The supremacy of Parliament. ... That sovereign
power can make and unmake the law™: per Lord Denman C.1.in Stockdale v. Hansard (1839) 9 Ad.
& E. 1; "Whereas ... you may canviassa rule and determine whether or not it was within the power
of those who made it. you cannot canvass in that way the provisions of an Act of Parliament”: per
Lord Herschell L.C. in Institute of Patent Agents v. Lockwood [1894] A.C. 347, 359, “For us an Act
of Parliament duly passed by Lords and Commons and assented to by the King, is supreme and we
are bound to give effect to its terms.” per Lord Dunedin (Lord Justice General) in Mortensen v. Peters
(1906) & E.(1.C.) 93, 100 “Parliament is omnipotent”™: per Vaughan Williams L.J. in R. v. Local
Government Board, ex p. Arlidge [1914] 1 K.B. 160, 175-176; “Nothing we do or say could in any
degree affect the complete power of the legislature by Act of Parliament to carry out the present
scheme. or any other scheme™: per Atkin L.J. in R. v Electricity Commissioners [1924] 1 K.B. 171
“Parliament is supreme. It can enact extraordinary powers of interfering with personal liberty. 1f an
Act of Parliament ... is alleged to limit or curtail the liberty of the subject or vest in the executive
extraordinary powers of detaining a subject. the only question is what is the precise extent of the
powers given”: per Lord Wright in Liversidge v. Anderson [1942] A.C. 206; “Parliament has absolute
sovercignty and can muke new legal creatures if it likes™; per Scott L.J. in National Union of General
and Municipal Workers v. Gillian [1946] 1 K.B. 8L, “Parliament could do anything ... being
omnipotent”: per Harman 1. in Hammersmith Borough Council v. Boundary Commission, The Times.
December 135, 1934 “The supremacy of Parliament ... it is not for the Court to say that a
parliamentary enactment, the highest law in this country, is illegal”; per Ungoed—Thomas Jin
Cheney v. Conn [1968] | W.L.R. 242, 247; “That central feature of our constitution, the sovereignty
of Parliament.” per Lord Simon of Glaisdale in Jones v. Secretary of State for Social Services [1972]
A.C. 944: “The supremacy of Parliament was finally demonstrated by the revolution of 16887; per
Lord Reid: “parliamentary democracy. Its peculiar feature in constitutional law is the sovereignty of
Parliament.” per Lord Simon of Glaisdale.. Pickin v. British Railways Board, supra. “Parliament has
a legally unchallengeable right to make whatever law it thinks right”"; R. v. Home Secretary ex p. Fire
Brigades Union [1995] 2 A.C. 513 per Lord Mustill.

5 [1974] A.C. 765. See P. Wallington, “Sovereignty Regained” (1974) 37 M L.R. 686; and Chap. L1,
post, for procedure in Private Bills.

™ Supra.
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by annual Acts to eight years by the Parliament that passed the Actof 1911,77 and
annual prolongations during the last war of the life of the Parliament that was
elected in 19357 the Act of Settlement 1700. which regulated the succession to
the throne on the failure of Queen Anne’s issue, and His Majesty's Declaration
of Abdication Act 1936. which varied that succession: the Union with Scotlund
Act 1706, by which the English Parliument extinguished itself and transferred its
authority to the new Parliament of Great Britain; the Government of Ireland Act
1920 and the Irish Free State Agreement Act 1922, dissolving the union between
Great Britain and Ireland (which had been created by the Union with Ireland Act
1800), setting up a subordinate legislature in Northern Ireland™ and giving
Dominion status to the Irish Free State®; the Defence of the Realm Acts and
Emergency Powers (Defence) Acts of the two World Wars, conferring extremely
wide—though temporary—powers on the government.*' Parliament may legis-
late with retroactive effect if it wishes. Although it is presumed that legislation
is not intended to be retrospective® “If Parliament wishes to enact retro-
spectively it can do so, provided it uses sufficiently plain words. The intention to
legislate retrospectively need not be expressed provided that there is a very clear
implication to that effect.”** Acts of Indemnity may legalise, for example, acts
which when they were done were illegal, such as the Housing Finance (Special
Provisions) Act 1975, removing further surcharges arising out of the failure of
the Clay Cross councillors to implement the Housing Finance Act 1972 and
terminating any local electoral disqualification arising from such surcharges.™
Invalid delegated legislation may be retrospectively validated.® Other notable
examples of retrospective legislation are the War Damage Act 1965, and the
Northern Ireland Act 1972 legalising retrospectively to 1920 the use of troops in
Northern Ireland for certain civilian purposes.®’

The absence of “fundamental™ laws means. as we have seen in Chapter 2, that
the courts have no jurisdiction to declare an Act of Parliament void as being ultra
vires or “unconstitutional.”

77 Parliament and Local Elections Acts 1916, 1917 and 1918,

™ Prolongation of Parliament Acts 1941, 1942, 1943 and 1944

M ante p. I8

** Recognised as the independent Republic of [reland by the Ireland Act 1949.

' See especially, Emergency Powers (Defence) No. 2 Act 1940, authorising Defence Regulations o
make provision “for requiring persons to place themselves. their services and their property al the
disposal of His Majesty.”

*2 Waddington v. Miah [1974] | W.L.R. 683, HL.

5 Tracomin S.A. v. Sudan Ol Seeds Co. Lid [1983] | W.L.R. 1026, 1030 per Sir John Donaldson
M.A. See also Azam v, Secretary of State for the Home Dept. [1974] A.C. 18, The imterpretation of
legislation which retrospectively imposed eriminal liability would in appropriate proceedings, be
subject to the rule laid down in section 3 of the Human Rights Act 1998 posr 22-016 (Art. 7 prevents
retrospective criminal legislation)

% J. E. Trice, "Rule of Law: Clay Cross,” New Law Joumal, April 4, 1974,

** Nationzl Health Service (Invalid Direction) Act 1950,

* Reversing the decision of the House of Lords as regards war damage in Burmah (il Co v. Lond
Advocate [1965] A.C. 75.

¥ Other examples of retrospective legislution include Marriage Validation Acts, the War Charges
(Validity ) Act 1925, the Truck Act 1940, the Charitable Trusts  Validation) Act 1954 the Wireless
Telegraphy (Validation of Charges) Act 1954, the Finance Act 1960, $.39%5) (“the foregoing
provisions of this section shall be deemed always w have had effect”); Finance Act 1984, 8.8
(increase of surtax rates for 1972-1973), The Social Security (Miscellaneous Provisions) Act 1977,
s.14(8); noted [1979] P.L.58. The Representation of the People Act 1981, .1, the Employment Act
1982, 5.2 and the London Regional Transport (Amendment) Act 1985,
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Composition

Parliament is also free to alter its own composition. The composition of the
House of Commons may be affected by redistribution of seats. ahlieration of the
franchise or changes in the disqualifications for membership. The composition of
the House of Lords has been affected by extending the qualification of Scottish
peers. and the creation of hife pecrages and Lords of Appeal. Parliament could
confine membership of the House of Lords to life peers. Indeed, Parliament could
abolish the House of Lords, perhaps without its own consent under the provisions
of the Parliament Act™ and it could abolish the monarchy. though that would
requirc the Royval Assent. It would be idle to speculate on the abolition of the
House of Commons. as such an event postulates a completely ditferent kind of
constitution.

Persony and areas

With regard 1o persons and ureas. since Parliament is the Parliament of the
United Kingdom its Acts are presumed to apply to the United Kingdom and not
o extend further, If an Act is not intended to apply to Wales.™ Scotland or
Northern Ireland. or if it is intended to apply outside the United Kingdom, e.g.
to a colony. this must be expressly stated.” Thus the Furopean Communities Act
1972 includes the United Kingdom, together with (for certain purposes) the
Channel Islands, the Isle of Man and Gibraltar. Parliament can define the
country’s territory,” fishery limits,”* and continental shelf.** It can penalise
offences of an international or Community character,® the broadcasting of
clection propaganda from abroad.” the operation of private radio stations outside
territorial waters,” and the destruction of animals and plants in Antarctica.”?

The general principle. however, is expressed in the words of Donaldson L.J. in
R. v West Yorkshive Coroner ex p. Smirh,”

“Every Parliamentary draftsman writes on paper which bears the legend, albeit
in invisible ink, "This Act shall not have extra-territorial effect save to the
extent that it expressly so provides.” The court knows this and they read it into
every statute.”

The presumption against a parliamentary intention to make acts done abroad by
aliens triable as criminal offences by British courts is particularly strong.” The
presumption in the case of a British subject is less strong.!

" But wee Peter Mirtield, “Cun the House of Lords Lawfully be Abolished? (1979) 95 1.Q.R. 36:
George Winterton, ~“Is the House of Lords Immortal?™ (1979) 95 LQ.R. 386,

* References 1o gland™ in Acts of Parliament afier 1967 no longer include Wales: Welsh
Language Act 1967

“Row Martin [ 19391 2 Q.B. 272, per Devlin J

" Iskind of Rockall Aet 1972,

*Fishery Limits Aot 1976, evtending British fishing limits 10 200 miles from the lerritorial sea
huselines of the United Kingdom,

“* Continentitl Shelr \ct 1964,

“PAviation Seeurity At 19820 Luropean Communities Act 1972, .11,

“* Representution of the People Act 1983, 1,92,

* Marine ete. Broadeasting (Otlencest Act 1967 passed as o consequence of R, v Kenr Jistices, o
po Lye [1967] 2 KB, 153 (D.Coy: Post Office v Estnaey Radio [1967] 1 WLR. 1396, CA.

"7 Antaretic Treaty Act 1967, Acts of this kind are usuitlly based on international treaties.,

N 11983] Q. B. 335

A India v, Wigwins [1980] 1 WLR. 815, HL.

"Re Tucker [1987] 1 WLR. 928 (Bankruptey proceedings).
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For obvious reasons Parliament does not generally attempt to legislate with
rezard to acts done in foreign territory.® Under the Foreign Jurisdiction Acts
18901913, however. the Crown has power to make laws for overseas territories
over which it has acquired jurisdiction. Criminal jurisdiction may be exercised
over British citizens for acts committed abroad. for cxample. mn the cases of
murder, manshaughter and bigamy, under the Offences Against the Person Act
1861, 55.9 and 57 and in the case of any crime under the Merchant Shipping Act
1894, 5.686(1).% Increasingly il is necessary to have resort o legislation with
extra-territorial effect to deal with terrorism and give effect 1o international
conventions aimed at its eradication.” An unusual example of legislation with
extra-territorial effect is the Protection of Trading Interests Act 1980 under which
British firms trading abroad may be guilty of criminal offences if. contrary to a
direction of the Secretary of State, they comply with instructions from foreign
courts or officials when to do so would in the Secretary of State’s view damage
the trading interests of the United Kingdom.*

The application of legislation passed by the British Parliament to independent
members of the Commonwealth is discussed later in Chapter 37.

Practical limitations

There are in practice, of course. factors which limit Parliament's ability to pass
any laws it likes, or, rather, which limit the choice of measures that the govern-
ment puts before Parliament for approval. These factors are the concern of the
political scientist rather than the student of constitutional law, but it is convenient
to mention some of the more important ones briefly here.

The mandate or party manifesto

The government is expected to carry out the policy (if any) indicated at the last
general election and is not expected to act contrary to thal policy, according to the
general and rather vague doctrine of the “mandate,” which seems to have been
invented in the latter part of the nineteenth century. But a government acts for the
whole people, not only those who voted for their party. Ministers are servants of
the Crown and members of Parliament are not delegates. The government must
remain flexible and deal with emergencies, so that it may be its duty to ignore or
even to act against the mandate. In any case, a government that has been in power
for some time must meet changing circumstances in all fields of the national life
such as defence and the state of the economy, and is not expected to mark time
because it has exhausted its “mandate,” which may have been expressed in very
general terms and which few electors (except professional politicians) read. In
Sir Ivor Jennings's words: “The doctrine of the mandate is part of the political
cant. It is a stick used by the Opposition to beat the Government. ... The
doctrine is, however, of importance. Though it must necessarily be vague and its
operation a matter of dispute, it is recognised to exist.”® (A fortiori a local

* With regard 10 independent members of the Commonwealth see post. Chap. 36,

YR.ov Kelly [1982] A.C. 665.

* Aviation Security Act 1982: Suppression of Terrorism Act 1978: Internationally Protected Persons
Act 1978; Taking of Hostages Act 1982,

* See further, British Ainways Bd v. Laker Airwavs Lid [1983] A.C. 58.

“ Jennings, Cabinet Government (3rd ed.), p. 505. See also C. S. Emden, The People and the
Constitution (2nd ed.); G. H. L. Le May, “Parliament. the Constitution and the ‘Doctrine of the
Mandate™ ™ (1957) 74 South African Law Journal 33.
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authority cannot rely on the terms of its manifesto to avoid exercising discre-
tionary powers vested in it in a reasonable manner.”)
¥

Public opinion

Parliament must also tuke account of the even vaguer concept of “public
opinion.” Public opinion expresses itself through the press. radio. television,
trade unions. industrialists. local councillors. purty organisations and in countless
other ways. The manner in which it is interpreted by the government and other
members of Parliament must obviously affect Parliament's activities, including
the passing of legislation. The moral ideas and ideals of the community, espe-
cially as expressed through the leaders of the Churches. make their influence felt.
The strength of the Opposition—aulthough ex hypothesi a minority in the
Commons—is a variable factor. but in our system of parliamentary government
the official Opposition must always be taken into account. The government's
legislative proposals must stand up 1o debate, the debates wil] be reported in the
media or be availuble in Hansard, and the government must remember that
within a few vears at most it will have 1o fuce another general election.

Consuliation of oreanised interests

In niodern times the government does not in practice introduce legislation
affecting well-defined sections of the community without first consulting organi-
sations of the groups specially concerned or interested (“pressure groups™). In
matters affecting industry or trade, for example, the Minister proposing to initiate
legislation would consult the employers’ associations, chambers of commerce
and the trade unions, notably the officers of the Trade Unions Congress and the
Confederation of British Industry. The National Farmers Union would be con-
sulted in matters affecting agriculture. Any reorganisation of local government
would involve discussions with the associations representing the different kinds
of local authorities. Professional associations would expect to be consulted in any
matter that concerned their professions. Thus the introduction of the National
Health Service would have been impossible without the co-operation of the
General Medical Council, and reforms in legal procedure would involve discus-
sions with the Bar Council and the Law Sociely. Societies promoting causes,
such as the Howard League for Penal Reform and the R.S.P.C.A.. would also he
consulted where appropriate.®

There is no general legal duty to consult. Still less is the Minister bound to
accept the advice given, which will often be conflicting anyway. The practice is
to discuss the general principles of the proposed legislation, rather than the draft
Bill.?

International Law

The customary principles of International law are said to be part of the law of
England.™ but treaties do not automatically become part of English law."" Thus,
dccording to the majority view in R. v. Bow Streer Magistrate ex . Pinocher (No

Bromlev LBC v GLC | 1983] 1 AC. 768 Bul of, Secretun of Staite for Education and Science
v Tumesude MUB.C.[1977] A.C. 1013, HL.
" See FE Finer, Anonmymon Enipire (2nd ed.y.

Sir Ivor Jennings. Parfiament (2nd ed.), Chup. 7.
"' For a discussion of the doctrines of “incorporation” and “transformation.” see per Lord Denning
MRUin Trendrex Trading Corp. v, Central Bank of Nigeria [1977] Q.B. 529, CA.
VU MeWhirter v An-Gen. [1972) CMLR, 8820 CA per Lord Denning MR, post. para. 15-028.
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2).'2 the jurisdiction of the English courts rested on the Criminal Justice Act
1988, 5.13-4. not on the United Kingdom's adherence to the International Con-
vention against Torture and other Cruel. Inhuman or Degrading Treatment or
Punishment 198+ International law as such does not bind Parliament. although
the activities of Parliament are in fact restrained by considerations of inter-
national law and the comity of futions." There is a presumption that Parliament
does not intend to legislate contrary Lo the principles of international law, and a
statute would he interpreted as far as possible so as not to conflict with them'*;
but the legal power of Parliament to make laws contrary thereto remains.'” and
redress would have to be sought by diplomatic action and not through the courts.
Where a statute is clear and unambiguous the “comity of nations™ is irrelevant
(per Lord Porter in Theophile v. Solicitor-General'©). its provisions must be
followed even if they are contrary 1o international law (per Viscount Simonds in
LR.C. v. Collco Dealings L), for the sovereign power of Parliament extends
even to breaking treaties (per Diplock L.J. in Salomon v. Customs and Excise
Commissioners'®).

This principle is well illustrated by the case of Mortensen v. Peters.'” Morten-
sen. a Danish citizen and captain of a Norwegian trawler, was convicted by the
High Court of Justiciary of infringing the Herring Fishery (Scotland) Act 1889.
which forbad trawling in the Moray Firth, although the acts done took place
outside the three-mile limit. Diplomatic representations were made (o the Foreign
Office. and the Crown remitted the fine, although it recognised that the Court was
right to apply the Act of Parliament. Shortly afterwards an Act was passed™’
providing that prosecutions should not be brought under the Act of 1889 for
trawling outside the three-mile limit, but that fish caught by prohibited methods
might not be landed or sold in the United Kingdom. And in R. v. Secretary of
State for Home Department, ex p. Thakrar,?' where an Asian British protected
person, who had been expelled from Uganda, claimed the right to enter the
United Kingdom, the Court of Appeal held that any rule of international law
requiring a state (o receive its nationals expelled by another State was expressly
excluded by the Immigration Act 1971.

Community Law and Human Rights

The impact of Community Law on the traditional doctrine of parliamentary
supremacy will be discussed in Chapters 4 and 7. The position of the European
Convention on Human Rights will be discussed in Chapter 22.

12 [2000] | A.C. 147, HL.

14 See Cheney v Conn [1968] 1 W.L.R. 242, ante, p. 52, Chung Chi Cheung v. The Kingd [1939] A.C.
160, 167-168, PC per Lord Atkin: Holdsworth, “The Relation of English Law to International Law™
Exsays in Law and History, p. 260 Historv of English Lasw, Vol. XIV. pp- 22-33.

14 The Zamora [1916] A.C. 77, PC: Co-operative Committee on Jupanese Candadians v Arr.-Gen. for
Canuda [1974] A.C. 87, 104, PC: ¢f. Polites v. The Conumonmwealth (1945) 70 C.L.R. 60 (High Ct.
Austr.).

'S of. Sovereigniy within the Law. by Arthur Larson. C. Willred Jenks and Others (1966).

0 1950] A.C. 186, 195,

T11962] A.C. 1, HL.

5 11967] 2 Q.B. 116, CA.

(1906, 8 F 93, per Lord Dunedin, Lord-Justice General. The ship was in fact British ow ned. but
was given a foreign master and registration with a view 1o evading the Scottish fishers regula-
tions.

20 Trawling in Prohibited Areas Prevention Act 1909.

21 (1974] Q.B. 684: anyway. such a rule between states could not be invoked by an individual.
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CHarTER 4

PARLIAMENTARY SUPREMACY 1I: PROBLEM OF
SELF-LIMITATION!

The problem of self-limitation

The problem raised in this chapter is that known to logicians as self-referring
or reflexive propositions. The view put forward here is that it is impracticable for
a legislature to limit itself as to the laws it shall make® or repeal unless it is
empowered. expressly or impliedly. so to limit itself by some “higher law,” that
is. some (logically and historically) prior law nor faid down by drself.* 1f our
courts were 10 recognise any limitation on the power of Parliument to piss
statutes applicable within the United Kingdom. dealing with (say) the constitu-
tional status of Northern Ireland or Community law or civil rights, there would
have to be some juridical reason for such decision. In British constitutional law.
what could be such a reason? )

One of three possible higher laws might be suggested: (i) a supreme Constitu-
tion. that is, a written Constitution (not enacled by Parliament itself) containing
provisions entrenched against alteration by (ordinary) Act of Parliament; (ii) the
primacy of International law, including Community treaties, or (iii) natural law.
However, we have seen in Chapter 2 that the first (a written Constitution with
entrenched provisions) does not exist. As Lord Pearce said in Bribery Commis-
sioner v. Ranasinghe*: “in the Constitution of the United Kingdom there is no
govering instrument which prescribes the lawmaking powers and the forms
which are essential to those powers.” In Chapter 3 we have scen that judicial
authority is strongly against the second (primacy of International law, including
rreaties). and there is no judicial decision in favour of the third (natural law),

The question may be illustrated in relation. first. to the subject-matter of
legislation. and. secondly, 1o the “manner and form™ of legislation.

" Dicey Law of the Constitution (10th od ). pp- 64-70: Anson. Law and Custom of the Constitution,
Vol. T (5th ed. Gwyer). pp. 7-8: H. W. R, Wade, “The Basis of Lewal Senvereignm [1955] CLT 172,
and review in [1954] C.1LJ. 265: Hood Phillips. Reform of the Constittrion (1970). pp. 151-156;
“Self-Limitation by the United Kingdom Parliament” (1975) 2 Hastings Constitutional Law Quar-
rerlv, 443,

¢f- Sir Ivor Jennings. The Law and the Constituion (Sih ed.), Chap. 4: D. V. Cowen. “Legislature
and Judiciary: Reflections on the Constitutional Tssues in South Africa” (1952) |5 M.LR. 282;
(1953) 16 M.L.R. 273: B. Beinart, Parliament and the Counts™ [1954] South African Law Review 135:
G. Marshall. Parframentary Sovereignie and the Commenwealth (1957), Chap. 4. and Constitutional
Theory 11971) Chap. 3: R, E. V. Heuston. Essavs in Consnrutional Law (2nd ed.. 1964, Chap. 1: .
Do B. Mitchell, Constitntional Law (2nd ed.. 1968). Chap. 4: George Winterton, “The British
Grundnorm: Parlismentary Supremacy Re-examined” (1976) 92 [L.QL.R. 59].
* The Taxation of Colonies Act 1778, for remon ing il doubts and apprehensions. provided. that after
the passing of the Act Parliament would nit impose any tanes on the colonies in North America and
the West Indies, except such duties as might he expedient for the regulation of commerce and for the
use ol the calony concerned.
“See Al Ross. “On Self-Reference and a Puzsle of Constitutional Law™ (1969) 78 Mind: Hans
Kelsen. General Theorv of Law wnd State 11945, pp- 124-128.¢f H. L. A. Hart. The Concept of Luw
(2nd ed.. 1994) p. 149 ¢t 5eq. distimzwishing between continng omnipolence (sovereignty) and velf-
cmbracing omnipotence (sovercigntyk: it is clear that the presently accepted rule is one of continu-
ing sovereiznty so that Pasliament cannot profect its statutes from repeal.”
"[1965] A.C. 172. PC.
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Repeal or amendment

The Treason Act 1495, which way passed o protect subjects who had sery ed
ade fucto King from being impeached or attainted for treason under some future
de jure King, either by the course of law or by Act of Parliament. provided that
il any such Act of Attainder were 1o be passed. it should be void and of no effect.
Bacon wrote® that the latter provision was illusory. “For a supreme and absolute
power cannot conclude itself, neither can that which is in its nature rey ocable be
made fixed™; and Coke wrote® that the Act would he applicable 1o ordinary
prosecutions for treason, but would not restrain any parliamentary attainder,
Henry VI procured an Act in 15367 enabling futyre Kings to revoke any Acts
passed while they were under the age of 24 years. This Act was repealed in the
first year of Edward VI.* when he was 10 years old, the royal assent being given
by the Protector, Somerset, and the Council consisting of Henry's executors.

Coke introduces a section of his Instituzes with the heading: ~Acts against the
power of the Parliament subsequent bind not .., for iy 1s & matter in the law of
the Parliament, guod leges posteriores priores contrarias abrogant.”” In Godden
v. Hales' Herbert C.J. said: “if an Act of Parliament had a clause in it that it
should never be repealed, yet without question, the same power that made it may
repeal it.” It is true that Parliament apparently thought jt necessary in 1705 o
pass two Acts'" in order to naturalise Princess Sophia, Electress of Hanover (who
was abroad), without her having to take the oath of allegiance at Westminster as
required by the Naturalisation Act 1609; but it is submitted thar one Act would
have been sufficient, the Act of 1609 being regarded not as binding Parliamen
itself until repealed or amended but as being directed towards petitioners and
officials. The Meeting of Parliament 1694 provided: “That from henceforth no
Parliament whatsoever . .. shall have any continuance longer than for three
years only at the farthest.” Yet at the time of the Jacobite rising Parliament
enacted in the Septennial Act 1715'2;, “That this present Parliament and al
Parliaments that shal| at any time henceforth be called assembled or held shall
and may have continuance for Seven years and no longer” unless sooner dis-
solved by the Crown. This extension of the life of the existing Parliament as well
as future Parliaments did in facy meet considerable opposition in both Houses.
and the controversy over it outside Parliament continued for many years.

Blackstone, who quoted Coke's statement (supra), says'?: *Acts of Parliament
derogatory from the power of subsequent parliaments bind not. ... Because the

" History of Henry VI (1622), p. 133,

" Co. Inst. 33,

728 Hen. VIII, ¢.17.

"1 Edw. VI c. |1, The repealing Act still allowed the king to revoke statutes passed while he was
under 24 years of age, but such revocation was not o have retrospective effeyt,

“ 2 Co. Inst. 685: “Later |aws abrogate prior laws that are contrary o them™: and Dr Fosrer's Cuse
(1615). 11 Co.Rep. 56b, 62h,

"(1686) 11 SUTr 1165, 1197

"4 &5 Anne. ¢. 14 and . 16. See Ar.-Gen. 1. Prince Lrriest Augustuy of Hanover [1957] A.C. 436,
per Viscount Simonds.

'* Amended by Parliament Act 19| l.s.7, reducing the maximum lite of Parliament to five vears.
"1 Bl. Comm. 90-9],
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legislature being in truth the sovereign power, is always of equal. always of
ahsolute authority: it acknowledges no superior upon earth, which the prior
iegislature must have been. if its ordinances could bind a wbsequent parliament.
And upon the same principle Cicero. in his letters to Atticus, treats with a proper
contempt these restraining clauses, which endeavour 1o tie up the hands of
wucceeding legislators. “When you repeal the law itself.” says he, “you at the same
lime repeal the prohibitory clause. which guards against such repeal.” " Dicey"
followed this tradition. Many readers have formed the view that it is an exception
1o what these writers called the “sovereignty” of Parliament; but the apparent
paradox is verbal onlv, as will be seen if the proposition is expressed the other
way round: ” Parliament is not bound by its predecessors.” Indecd the marginal
note in Coke’s Mnstinaes reads: ~Subsequent Parliaments cannot be restrained by
the former.”

As has been suggested in the previous chapter, it is preferable 1o use the
expression “legislutive supremacy “ rather than “sovereignty” in relation 1o
Parliament’s lawmaking power. In either event the power of express repeal is s0
well established that it has never been contested in the courts. “Jt 1s good
constitutional doctrine,” said Lord Reid extrujudicially,'® “that Parliament can-
not bind its successors.”

‘There are 1wo cases, however, in which it has been argued by counsel that a
provision in an earlier Act precluded implied repeal in a later Act. The Acquisi-
tion of Land (Assessment of Compensation) Act 1919, s.7(1), stated: “The
provisions of the Actor order by which the land is authorised to be acquired . ..
<hall ... have effect subject to this Act. and so far as inconsistent with this Act
those provisions shall cease to have or shall not have effect. ...~ The marginal
note (which is not binding) to section 7 reads: “Effect of Act on existing
enactments.” In Vauxhall Estates Lid v. Liverpool Corporation't the plaintiffs
claimed that compensation for land compulsorily acquired from them should be
assessed on the basis of the Act of 1919 and not on the less favourable terms
provided by the Housing Act 1925. The Divisional Court held that even if the Act
of 1919 could be construed as intended to govern future as well as existing Acts
assessing compensation. which construction was douhtful, yet the relevant provi-
<ions must be regarded as impliedly oy erridden by the inconsistent provisions of
the Act of 1925. In Ellen Street Estates Lid v. Minister of Health'” a similar
argument on the relation between the provisions for compensation contained in
the Act of 1919 und the Housing Act 1925 and 1930 was raised in the Court of
Appeal. Here the decision that the Housing Acts implicdly repealed the Act of
1919 in so far as they were inconsistent with it was part of the ratio. “The
Legislature cannot. according to our constitution.” said Maughum L.J.. “hind
itself as to the form of subsequent legislation. and it is impossible for Parhament
10 enact that in a subsequent statute dealing with the same subject-matter there
can be no implied repeal. If in a subsequent Act Parliament chooses 1o make it
plain that the earlier statute is being to some extent repealed. effect must be given
1o that intention just because it is the will of the Legislature.”

F Joe, el

1= = The Judge as Law Maker® (1972012 ) S.PT.L. 22 25,

C1932] | K.B. 733

193] 1 KB 590 approsing Vahell Estates Lid v Liverpool Corporalion supi. of. FAL
Auburn, “Trends in Companitine Constitutional Law™ (1972) 35 MLR. 129,
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Three topics call for special treatment in this context. namely. Acts of Union.

Independence Acts conferring independence on countries that formerly came
under the authority of Parliament, and the European Communities Act 1972,

Acts of Union

Union with Treland

The Union with Ireland was negotiated by commissioners,'™ and based on Acts
of the British and Irish Parliaments' in response to messages from the Crown,
The Union with Ireland Act 1800, passed by the British Parliament. provided that
the Kingdoms of Great Britain and Ireland should be united “for ever” into one
Kingdom. by the name of the United Kingdom of Great Britain and Ireland: and
that the United Kingdom should be represented in one and the same Parliament.
It further provided that the government and doctrine of the United Church of
England and Ireland should be and should remain *“for ever” assimilated to those
of the existing Church of England. and that the continuance of the United Church
should be deemed “an essential and fundamental part”™ of the Union of the two
Kingdoms. Nevertheless, the Church of Ireland was disestablished by the [rish
Church Act 1869, some 50 years before the political Union itself was partly
dissolved by the creation of the Irish Free State. Although there was much
opposition in this country to the disestablishment of the Church of [reland, it does
not seem to have been based on the theory that the union of the Churches was
legally indissoluble. Similarly, the difficulties preceding the separation of the
Irish Free State from the United Kingdom by the Irish Free State (Constitution)
Act 1922 were political and not legal.

When the secession of Eire (the Republic of Ireland) from the Commonwealth
was recognised by the United Kingdom Parliament in the Ireland Act 1949 the
following declaration was inserted in section 1(2): "It is hereby declared that
Northern Ireland remains part of His Majesty’s dominions and of the United
Kingdom, and it is hereby affirmed that in no event will Northern Ireland or any
part thereof cease to be part of His Majesty's dominions and of the United
Kingdom without the consent of the Parliament of Northern Ireland.™

This provision was confirmed by the Northern Ireland (Temporary) Provisions
Act 1972, which suspended the Parliament of Northern Ireland. Then the North-
ern Ireland Constitution Act 1973 abolished the Northern Ireland Parliament and
replaced it by an Assembly, declaring and affirming in section 1 that in no event
would Northern Ireland or any part thereof cease to be part of His Majesty’s
dominions and of the United Kingdom without the consent of the majority of the
people of Northern Ireland voting in a poll held for this purpose.”' The Northern
Ireland Act 1974 then abolished the Assembly. provided for the holding of a
constitutional Convention (now extinct), and preserved the declaration in the
1973 Act with the provision for a referendum.” It appears that: (i) if the
requirement in the 1949 Act for the consent of the Northern [reland Parliament

% There was no formal treaty between Great Britain and Ireland.

" Union with Irelund Act 1800.

Mgy p. Selwyn (1872) 36 LB, 54: anre, para, 3-013

21 A referendum was held in Northern [reland in 1973 and a large majority of those voting favoured
staving in the United Kingdom.

22 The subsequent legislative history of Northern Irelund is dealt with in Chap. 5.
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were binding on the United Kingdom Parliament. the provisions of the 1973 Act
could not have been passed in the proper form: (ii) if the declaration in the 1949
Act were binding on Parliument. there would be no need to confirm it in 1972:
and i) if the declaration in the 1973 Act were binding there would be no need
o confirm it in 1974,

These declurations. it is submitted. should be regarded as expressions of
mtention and establishing a constitutional convention, hased on agreement and
andlogous to that applying to self-governing colonies,*

Cnion with Scotland™

The Union was preceded by a treaty negotiated by the Parliaments of Englund
and Scotland through commissioners. The Articles of Union were ratitied first by
the Scottish Parliament (“Estates™) which also passed Acts for securing the
Presbyteriun Church government and concerning the election of Scottish repre-
sentatives to the Parliument of Great Britain, which Acts were 1o be part of the
terms of the Union. Then the English Parliament ratified the terms approved by
the Scottish Estates. together with an Act for the security of the Church of
England. While Englishmen refer to the English Act of Union. Scotsmen tend to
refer to the “Treaty.”

The Union with Scotland Act 1706, passed by the Fnglish Parliament, pro-
vided that the two Kingdoms of England and Scotland should for ever after be
united into one Kingdom by the name of Great Britain (Art. 1) the United
Kingdom of Great Britain should “be represented by one and the same Parlia-
ment” to be styled the Parliament of Great Britain (Art. HI): that (subject to a
common public law) Scots law was 10 remain as before but alterable by the
Parliament of CGireat Britain. except that no alterations should be made “in laws
which concern private right except for evident utility of the subjects within
scotland™ (Art. XV, Article XIX preserved the Court of Session and Court of
Justiciary as superior Scottish courts in all time coming, subject to regulations
made by the Parliament of Great Britain for better administration of justice, The
Act incorporated an Act for securing the Protestant religion and Presbyterian
Church governments in Scotland, paragraph 2 of which required professors of
Scottish universities to subscribe 1o the Confession of Faith (4 religious test), and
paragruph 4 of which states that this Act with the establishment therein contained
“shall be held and observed in all time coming us a fundamental and essential
condition of any treaty or union to be concluded betwixt the two Kingdoms
without any alteration thereof or derogation thereto in any sort for ever.”

It was clearly intended that the Union itself should be permanent, and that
certain provisions—concerning. or mainly concerning. the Scottish Church-—-

of Lord MacDermor, “The Decline of the Ruele of Law ™ (1972) 23 NLL.Q. 474, 493, who
ational Acts relating 1o (Northern s Ireland from 1800 muy together constitute
b hiweand e s arguable that the Unized Kingdom Parliament has no power o ahienate

tat the ¢con

ee ur reduee the statis o the people of Northern reland, And see H Calvert's T
tentative™ argumients m Comsietattonad Law of Newthern Defamd 11908 ). Chap. 1.

Dicey and Rt hoarelis on the Unton hetween England and Scorfamd (19301 GAL Trevelyan,
Reomiillios cond the Cnion with Scotfand. Chaps. 12-13, o TB. Smith in The British Commonwealih,
Vol 1L Pl Scotland. pp. 641-630: ~The Union of 1707 as Fundumental Law™ [1937] PIL.. 99:
British Justice: The Scotish Conteibution (1961 ), pp- 201=213 1D.B. Michell, “Sovercignty of
Parliament—Yer Again™ «1963) 79 L.QR. 196: Lord Kilbrandon, © A Background w Constitutional
Reform™ (Holdsworth Club, L'niversity of Birmingham, 1975,

[}t
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should be unalterable, The Church Patronage (Scotland) Act 17117 repealing a
Scottish Act and restoring lay patronage in Scotland. has been described as “the
chief and almost the only example of an Act of the British Parliament passed in
violation of the Act of Union,” and is said to have been “opposed to the spirit.
and probably the letter. of the Act of Union.”™ " As carly as 1713 a Bill to repeal
the Union Act was introduced and nearly passed in the House of Lords.*” The
provision requiring professors at Scottish universities 1o subscribe to the Conles-
sion of Faith was repealed by the Universities (Scotland) Act 1853, With regard
to changes in Scots private law, it is not certain whether Parliament or the
Scottish courts are supposed to have the power to determine whether they are for
the “evident utility™ of Scottish citizens.

In Gibson v. Lord Advocate™ G. sought a declaration that section 2(1) of the
European Communities Act 1972 was contrary to Article XVII of the Act of
Union. and therefore null and void. in so far as it purported to enact as part of the
law of Scotland certain Community Regulations providing for equal treatment of
Member States with regard to fishing in maritime waters. He argued that.
immediately before the Act of Union, Scottish subjects had exclusive fishing
rights in Scottish coastal waters; that the laws conferring these rights concerned
“private right,” and that the Community Regulations were not “for the evident
utility of the subjects within Scotland.™ Lord Keith dismissed the action on the
grounds, first, that the action was incompetent in seeking consideration of the
utility of an Act of Parliament and, secondly, that Community Regulations
operate in the field of public and not private law. His Lordship stated that the
question whether an Act purporting to alter a particular aspect of Scots private
law was for “evident utility™ of the subjects within Scotland (Art. XVIID) is not
justiciable in the courts; but he reserved his opinion on the question whether the
court would have jurisdiction where an Act purported to abolish the Court of
Session or the Church of Scotland, or to substitute English law for the whole
body of Scots private law.

The most significant question is whether Parliament has power to repeal or
radically amend the provisions relating to the Presbyterian Church in Scotland.
The orthodox view, at any rate among English writers, is that at the Union the
English and Scottish Parliaments extinguished themselves and at the same time
transferred their powers to the new Parliament of Great Britain, and it is assumed
that the Parliament of Great Britain inherited and developed the characteristics of
the English Parliament, including sovereignty.® If so, this means that the United
Kingdom Parliament. although morally bound by the terms of the Union with
regard to the Scottish Church, might legally repudiate them.™® In the Scottish

10 Anne, ¢. 21.

* Dicey and Rait. op. cit. pp 280-281.

¥ Dicey and Rait, op cir. pp. 298300

31975 S.LT 134: [1975] 1 C.M.L.R. 5623 (Outer House. Court of Session): pest. para 6-038. And
see J.M. Thomson “Community Law. the Act of Union. and the Supremacy of Parliament™ (1976)
92 L.Q.R. 36: AW, Bradley, “Scols Private Law—Evident Unlity.”™ in Develuion (Essays. ed. H
Calvert. 1975), p. 101.

¢ is commonly suid that the Scottish Parliament was not recognised as having sov ereignty . but of
Erskine. fnsz i. Lo 190 Bk 1 Tic IV, 61

W S Blackstone, Commentaries. Introduction. para. 4 note: Austin. The Province of Jurisprudeice
Determined {ed. Hart) Lecture 6, pp. 256-257; Maitland. Constitutional History. p. 332. Dicey and
Rait, op. cir. 252-254 thought that the declaration concerning the Scottish Church, though not a legal
limitation represented a moral restriction and a warning.
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courts. however. doubt has been expressed whether this view is sound. Mac-
Cormick v, Lord Advocate™ (the "Roval Numeral Case™) arose out of the official
use in Scotland of the title “Elizabeth 11" which was adopted by royal proclama-
tion under a power conferred by the Royal Titles Act 1953, The Court of Session
held that the Treaty did not prohibit the use of the numeral. and that the
petitioners had no legal title or interest to sue. Either of these reasons would have
been sufficient for the decision, but the Court added obiter that it was not satisfied
that the Royal Titles Act would be conclusive if it had been repugnant to the
Treaty. although in any cvent the court would have no jurisdiction to review a
governmental act of this Kind. “The principle of the unlimited sovereignty of
Parliament.” said Lord Cooper. “is a distinctively English principle which has no
counterpart in Scottish constitutional law. ... I have difficulty in seeing why it
should have been supposed that the new Parliament of Great Britain must inherit
all the peculiar characteristics of the English Parliament but none of the Scottish
Parliament. as if all that happened in 1707 was that Scottish representatives were
admitted to the Parliament of England.” Here we have Scottish ohiter dicta to the
effect that Parliament is bound by the fundamental terms of the Treaty (or Act of
Union). although the effect of the dicta is considerably reduced by the admission
“that there is neither precedent or authority of any kind for the view that the
domestic courts of either Scotland or England™ have jurisdiction to review
governmental acts done under unconstitutional legislation, and a fortiori (pre-
sumably) to review the unconstitutional legislation itself.

In Sillars v. Smith.** where the validity of the Criminal Justice (Scotland) Act
1980 was challenged. the Lord Justice-Clerk (Wheatley) cited both Edinburgh
and Dalkeith Ry Co v. Wauchope™ and MacCormick v. Lord Advocate before
concluding that the appellants™ plea should be rejected, “based as it is on a
submission that the Act of 1980 which had gone through all the parliamentary
processes and received the Royval Assent is invalid.”

But to hold that Parliament is bound by certain articles of the Union -
whatever that may mean in the absence of a judicial power of review—raises
difficulties that appear to be insoluble in legal terms. It implies that there is a
fundamental law to which Parliament is subordinate. Then what happens if this
suboardinate Parliament infringes the fundamental law? To say that the Union |
would be terminated involves the assumption that England and Scotland are still
separately identifiuble nations. If Parliament cannot alter these fundamental
terms, who can? There might come a time when the Presbyterian Church was no
longer a majority church in Scotland. How can the wishes of the Scottish people
be known? The Members of Parliament for Scottish constituencies are a minority
in the Commons and they are not necessarily Scotsmen. There is no provision in
the Treaty for appointing commissioners to negotiate a revision. or for helding a
plebiscite in Scotlund. As a matter of legal theory the conclusion must be that the
doctrine of sovereignty or legislative supremacy has developed since the Union
s characteristic of the United Kingdom Parliament.™ It is highly probable that
the House of Lords in its judicial capacity would hold this view if the matter

1953 S.C. 396: 1953 SIL.T. 2155, See T.B. Smith, "Two Scots Cases™ (1953) 69 L.OQR.
512-516
T1982 S.L.T. 539.
Y842 8 CL & FTHO.
FDGT. Williams, “The Constitution of the United Kingdom.” [1972B] C.L.I. 266, 270.
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came before it. although there is no appeal from Scottish courts 1o the House of
Lords in criminal cases.™

The power of the United Kingdom Parliament to make law for Scotland is
expressly preserved by section 28(7) of the Scotland Act 1998 and section 37
provides that the Union with Scotland Act 1706 and the Union with England Act
1707 have effect subject to the 1998 Act. Logically those provisions cannot give
the United Kingdom Parliament powers that did not already possess. They
demonstrate. however. the view of Parliament that there are no existing limita-
tions. It remains to be seen if the question should arise what view the courts
would take.

Grants of Independence

Statute of Westminster 1931

Another problem (though scarcely of practical importance) is whether Parlia-
ment can continue to legislate for members (or former members) of the Com-
monwealth which have been granted independence. After the growth of
conventions relating to self-governing colonies, the next legislative stage was
section 4 of the Statute of Westminster 1931, This provides that an Act of the
United Kingdom Parliament passed thereafter shall not extend, or be deemed to
extend. to a Dominion (as therein defined) as part of the law of that Dominion
unless it is expressly declared in the Act concerned that that Dominion™ has
requested, and consented to, its enactment. The definition of “Dominion™ for this
purpose now covers Canada, Australia and New Zealand.*” This provision
enacted what was already an established convention, which was also recited in
the preamble to the Statute. It is a statement of Parliament's intention, and also
a direction to the courts, which are concerned only with the presence or absence
of a declaration in the Act of a Dominion’s request and consent. The Statute did
not purport to terminate Parliament’s power to legislate for the Dominions
altogether. It was contemplated that such request and consent might still be
forthcoming in particular cases, as happened, for example, in connection with
Australian and New Zealand emergency powers during the war and with the
Cocos Islands Act 1955, which transferred the Cocos Islands to Australia.
Further, reservations were made with regard to the power of constitutional
amendment in some of the Dominions. which they would otherwise have had
under section 2, so that in 1964 Parliament amended the Canadian Constitution

' professor T.B. Smith ([1957] P.L.. 99) argues that the twofold ratification constituted both a treaty
Jjure gentium and a fundamental law for the Union. whereas the Acts of Parhament of each country
hound the subjects within that country alone as ordinary legislation. The Treaty qua Treaty ceased Lo
exist by merger of the parties at the Union. What is left. Protessor Smith contends. is the “funda-
mental law™ which cannot be altered except by (technical) revolution. On the question of judicial
review. he admits that a private individual would seldom have u title 1o sue. and the Lord Advocate
would presumably agree with the government of which he was a member

Lord Kilbrandon, in “A background to Constitutional Reform.” loc. cir. says the Treaty 15 now
defunct since the independent countries of England and Scotland have ceised to exist. and ity
functions have been superseded by the Union Acts of the two Parliaments. If it is wrong to accept the
unlimited sovereignty of the Parliament of Great Britain. he asks. where is the lawful machinery for
putting the matter nght!
" The request and consent required are those of the government of the Dominion concerned. und in
the case of Australia those of its Parliument also 1
Y The Statute originally applied also 1o New foundland (now a province of Canadai. and o South
Africa and the Irish Free State (later Eire or the Republic of Ireland). which are no longer within the
Commonwealth.
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at Canada’s request.™ (Canada’s legislative dependence on the United Kingdom
was formally determined by the Canada Act 1982, +.2.%)

Lord Sankey L.C. in British Coal Corporation v. The King™ said obiter that as
a matter of “abstract law™ Parliament could repeal this Statute either expressly
or by passing legislation inconsistent with it: but he added. “that is theory and
has no relation 1o realities.™ More recently. in Blackbuin v. Attorney-General'!
Lord Denning M.R. went so far as to say obiter: “We have all been brought up
to believe that. in legal theory. one Parliament cannot bind another and that no
Act is irreversible. But legal theory does not always march alongside political
reality. Tuke the Statute of Westminster 1931, which takes away the power of
Parliument 1o legislate for the Dominions, Can anyone imagine that Parliament
could or would reverse that Statute? Take the Acts which have granted independ-
ence 1o the Dominions and territories overseas. Can anyone imagine that Parlia-
ment could or would reverse these laws and take away their independence? Most
clearly not. Freedom once given cannot be taken away.? Legal theory must give
way to practical politics.”™ But Salmon LJ. was content to remark: "As 1o
Purliament. in the present state of the Taw. it can enact. amend and repeal any
legislation it pleases.™

The meuning and cffect of section 4 of the Statute of Westminster was
considered in Manuel v. Attornev General*® The plaintiffs sued on behalf of
themselves and certain Indian “bands.™ They sought declarations to the effect
that the United Kingdom Parliument had no power 1o amend the Canadian
Constitution so as to prejudice the Indian Nations of Canada without their
consent. and that the Canada Act 1982 was therefare wlira vires. Indian rights had
been confirmed by a Royal Proclamation made in 1763, subsequemtly confirmed
under a number of “treaties™ made with the Indian bands and entrenched under
the British North American Acts. The plaintiffs argued that the amendment of
certain entrenched Indian rights siill required United Kingdom legislation even
after the British North America (No. 2) Act 1949 conferred on the Canadian
Puarliument a limited power of constitutional amendment. At first instance Sir
Robert Megarry V.-C. held that once he was satisfied that the document before
him was an Act of Parliament it was his duty 1o apply it. The Vice-Chancellor
went on to consider the dictum of lLord Denning in Blackburn v, Attorney
General. quoted in the previous paragraph. He commented that it was clear from
the context that Lord Denning was using the word “could™ in the sense of “could
effectively.” and not “could as a matter of abstract law. ™ His Lordship added:

"I have grave Jdoubts about the theory of the transfer of sovereignty ds
affecting the competence of Parliament, In my view it is a fundamental of the
English constitution that Parliament is supreme. As a matter of Jaw the courts
of England recognise Parliament as being omnipotent in all save the power to
destroy its omnipotence. On the authority of Parliament the courts of a

" British North Americe Act 1964, empessering the Canadian Parliament to legishite with regard Lo
old age pensions.
M post. para. 36-008. See also, Post para. 36-010 for the Australian Act 1986,
©LV933] A S, 320 the edse cinverisd Caisdiah legisltion passed before the Statute of
Westminster.

HY72) CMILR, 882 CA.

Mecho of the words of Strford A C bin Ndlwana v Hofinevr [1937] A.D. 229, 237, “Freedom
onee conferred cannol be revoked,”

T IT983] Ch. 77. See O. Hood Phillips. “Ststute of Westminster in the Courts™ (1933) 99 1.Q.R.
:_1_‘
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territory may be released from their legal duty to obey Parliament, but that
does not trench on the acceptance by the English courts of all that Parliament
does. Nor must validity in law be confused with practical enforceabiliny.”™*!

In the Court of Appeal, Slade L., delivering the judgment of the Court. held that
the Canada Act 1982 complied with the requircments of section 4 which

“does not provide that no Act of the United Kingdom Parliament shall extend
to a Dominion as part of the law of that Dominion unless the Dominion has in
fact requested and consented to the enactment thereof. The condition that must
be satisfied is a quile different one, numely, that it must be “expressly declared
in that Act that that Dominion has requested, and consented to, the enactment
thereof.” ... If an Act of Parliament contains an express declaration in the
precise form required by section 4. such declaration is in our opinion con-
clusive as far as section 4 is concerned, ™

The Court of Appeal did not therefore have to consider the effect ol a failure o
comply with the provisions of section 4.

If section 4 of the Statute of Westminster is regarded primarily as a rule of
construction addressed to the courts,*® it scems probable that British courts (it the
question could be brought before them) would continue to regard Parliament as
unrestricted by it, at least as far as the monarchics are concerned.” Section 4
refers to alteration of the law of a Dominion, not to alteration of the law in this
country. As Lord Reid stated with reference to the Statute of Westminster in
Mad=imbamuto v. Lardner-Burke*: “Itis often said it would be unconstitutional
for the United Kingdom Parliament to do certain things, meaning that the moral.
political and other reasons against doing them are so strong that most people
would regard it as highly improper if Parliament did these things. But that does
not mean that it is beyond the power of Parliament to do such things. If
Parliament chose to do any of them the courts could not hold the Act of
Parliament invalid.” However, the courts of the country (former “Dominion™)
concerned (in so far as they could not construe such Act as not being intended o
infringe the section) would presumably decline to apply an offending British
statute, and an appeal to the Privy Council could be prevented or nullified by
local legislation where such appeals have not already been abolished. And
appeals from that country to the Privy Council would very soon be abolished.
Such a divergence of judicial decisions in other parts of the Commonwealth from
decisions in this country would be a reflection in the courts of a (technicul)
revolution that had already taken place in the political sphere.*

It has been suggested above that the local court would. if possible. construe an
Act of Parliament as not being intended to apply to the Dominion. unless passed
at its request and with its consent. This is borne out by Copyright Owners

H1983] Ch. 77. BY,

AL 106,

0 See K. C. Wheare. The Statuie of Westmingter and Dominion Staties (ith edor. Chup. b8 30 And see
further past. Chap. 36,

7 A republic is not one of Her Majests 's dominions, and it may be that on this ground an Act of
Purliament would not be construed as extending to it

S 1969] 1 AC. 645, 723, PC.

#6202y of the Statute of Westminster allows the Dominions to pass laws repugnant - United
Kinzdom legislation. but 1o say that this would ¢nuble the Dominions to nullify a repeal of the Statute
begs the question.
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Reproduction Sociery v. EM.L (Australia) Prv Ltd.*® where the High Court of
Australia held that Copyright Acts of 1928 and 1956 did not apply to Australia.
Dixon C.J. said that even before 1931 there was a strong convention that the
United Kingdom Parliament would not legislate for a Dominion without jts
consent: there was therefore in Australian courls a rule of construction that. in the
absence of evidence of such consent. a United Kingdom Act was not intended to
apply to that Dominion.

Independence Acts

The “Dominion status™ of 1931. by the further des elopment of constitutional
conventions in relation to the countries concerned. has in effect become inde-
pendence within the Commonweulth. The arant of independence to a number of
former dependent territories from 1947 onwards has been done by separate Acts
of Purliament. As regards legislative powers, the Independence Acts for Ceylon
(1947) und Ghuna (1957 followed the Statute of Westminster.®' but the Act for
Nigeria (1960) and those that followed did not contemplate that the country
concerned would in future request the United Kingdom to legislate for it. The
post-war Independence Acts have gone further than the Statute of Westminster
by expressiy divesting the United Kingdom Government of any responsibility for
the government of those countries. ’

A distincuon might be drawn between the mere transfer of the legistarive
powers of Parliament under the Statute of Westminster and the transfer also of
the governmental powers of the United Kingdom under the post-war Independ-
ence Acts. Where in relation to a particular territory the sovereignty of the Crown
as head of the United Kingdom Government has been transferred 1o a sovereign
state, or in such a way as to make the transferred a sovereign state—recognised
as such by other countries. and becoming a member of the United Nations—it
seems shsurd to say that Parliament can still legislate for such territory. Could
Parliament cancel the cession of Heligoland 1o Germany,™ or even repudiate the
independence of the United States.™ Nonetheless in the words of Sir Robhert
Megarry V.-C.

“Plainly once stutute has granted independence 1o a country the repeal of the
statute will not make the country dependent once more: what is done is done,
and is not undone by revoking the authority 1o do it. Heligoland did not in
1953 again become British. But if Parliament then passes an Act applying to
such a country 1 cannot see why that Act should not be in the sume position

"(1958) 100 C.L.R. 397. The Acts concerned were the Copyright Order Contirmation (Mechanical
Instruments: Rosalties) Act 1928, and the Copyright Act 1956. The draftsmen of the 1956 Act
indicated that the repeal of the Coparight Act 1917 was not intended 1o #ffect the Jaw of uny country
other thun the United Kingdom. And see H.R. Gray. "The Sovereignty of the Imperial Parliament™
(1960) 23 ALL.R. 647.

' The Indian Independence Act 1947 followed the Status of the Union Act 1934 (South Africa) in
Prviding thin Aets of the Unired Kinzdom Parliament would not extend thereto unless adopted by
s o legslature.

~Anglo-German Agreement Act 1890, This Acl was repealed by the Statute Law Revision Act
1953,

A Act of 1782 (22 Geo, HI. ¢.461 authorised the Crown 1o negotiate a truce with America, and
by the Treats of Paris 1783, signed hetween Grest Britain and the United States, Britain acknowl-
edged the United States 1o he free, sovereion and independent sties, and relinguished all claims to
the covernment of the <ame. Statuies of 1782 reluting 1o trade with America and Amenicun lovalisis
123 Gea. l1L ¢, 26, 39, 80) implied that the United States were no longer British colonics: Doe d.
Thomas v Acklam (1824) 2 B. & C. 778.
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as an Act applying to what has always been a foreign country. namely. an Act
which the English courts will recognise and apply but one which the other
country will in all probability ignore ... "%

The distinction between the method used in 1931 and the method used after
947, however. is probably no longer significant. When the courts recognise the
political fact that territory formerly under the authority of Parliament has become
independent of that authority, then Parliament can no longer alter the law in that
territory: although it may pass laws in relation to persons or acts in such territory
as in any other “foreign™ country, which may be enforceable in the courts of this
country.™

The legislative supremacy of Parliament, then. is a concept of British public
law. It is recognised by the Courts of the United Kingdom®™ and its depend-
encies.*” and is enforced by these courts in relation to persons and property which
are or which come within their jurisdiction.

European Communities Act 1972

The Treaties whereby the United Kingdom agreed to join the European
Communities (the “Common Market™) were executive acts. affecting the rela-
tions between the United Kingdom and the other member States. In order (o
provide for the consequent changes of law in this country an Act of Parliament
was necessary.” This was the European Communities Act 1972, which is
discussed more fully in Chapter 6. Its main provisions are briefly as follows.
Section 2(1) gives effect to rights and obligations created by or arising under the
Treaties. i.e. created by the Treaties themselves and by existing and future
Community Regulations which take effect directly as law in the Member States.
(Enforceable Community Rights). With regard to future Community Regulations
this was a constitutional innovation, introducing a new and special kind of
secondary legislation.™ Section 2(2) confers a limited power to give effect by
Statutory Instrument to Community Directives. Section 2(4) provides, in effect,
that delegated legislation made under section 2(2) may make any such provision
as might be made by Act of Parliament, and that existing and future enactments
are to be construed and have effect subject to the provisions of section 2. It
should be emphasised that the Act contains no provision purporting to exclude or
limit the power of Parliament to repeal or amend the Act itself. Section 3
provides that for the purpose of legal proceedings. the meaning of the Treaties
and the validity or meaning of any Community Instrument are guestions of law
which, if not referred to the European Court of Justice at Luxembourg for a
preliminary ruling. are to be determined in accordance with the principles laid
down by that Court. The general effect of the European Communities Act is to
override existing domestic law so far as is inconsistent therewith, and to impose
a presumption of interpretation that furire statute law is to be read subject to
Community law for the time heing in force. Parliament is expected to refrain
from passing legislation inconsistent with Community law.

* Manuel v. Att-Gen. [1983] Ch. 77, 88

“*ante, para. 3-020.

* But as to Scotland. of. ante. para. 4-006.

*" e colonies and other dependencies from whose courts appeal lies to the Privy Council.
** Case of Proclamations (1610) 12 Co.Rep. 74: Bill of Rights 1688. Art. 4.

“ post, Chap. 6.
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It was widely objected that Parliament. by passing the European Communities
Act, would surrender a large part of its “sovereignty™ to the Community institu-
tions, and that as there is no time limit in the Treaties Parliament would he
hinding itself for ever. In Blackburn v. Antorney-General™ the plaintiff sought a
declaration that the government, by signing the Treaty of Rome. would surrender
in part the sovereignty of Parliament and would surrender it for ever, which
would be in breach of law. The Court of Appeal decided that the statement of
claim disclosed no cause of action and should be struck out. The Treaty of
Accession 10 the EEC wus a prerogative act. and the question with regard to
Parliament was hypothetical. Lord Denning M.R. after stating that “in theory Mr
Blackburn i< quite right in saying that no Parliament can bind another, and that
any Parliament can reverse what a previous Parliument has done.” added:
“nevertheless so far as this court is concerned. 1 think we will wait till that day
comes:” but he did so (it is submitted) not because he doubted the soundness of
Mr Blackburn's proposition, but because courts do not answer hypothetical
questions that have not vet arisen. In McWhirter v. Attornev-General®' the Court
ol Appeal held that the plaintiff might not argue that joining the EEC would be
contrary to the Bill of Rights, which declared that full powers of government are
vested i the Crown. The exercise of the prerogative could not be impugned in
the courts. cither before or after a treaty is signed. “Even though the Treaty of
Rome has been signed.™ said Lord Denning M.R. “it has no effect, so far as these
Courts are concerned. until it is made an Act of Parliament. Once it is imple-
mented by an Act of Parliament. these Courts must go by the Act of Purliament.”
A similar lack of success attended the efforts of Lord Rees-Mogg to challenge
provisions of the Maastricht Treaty. despite the Court of Appeal agreeing that he
had raised interesting issues.®?

Successive Lord Chancellors, both in the House of Lords and extra-judicially,
denied either that Parliament would surrender its sovereignty or that the Act
would be irreversible—lord Kilmuir and Lord Dilhorne in the House of Lords
in 1962, Lord Guardiner in the House of Lords in 1967, and Lord Hailsham of St
Marylebone in 1971.%" Lord Gardiner™ pointed out that the United Kingdom had
accepted restraints on its legislative power to tzake account of obligations arising
out of such treaties as the United Nations Charter, the European Convention on
Human Rights, NATO and GATT. The treaty obligations are reciprocal: all the
members remuin sovereign States: the United Kingdom would take part in the
making of new Regulations (which in practice is done unanimously),*® and also
in the judicial work of the EEC tribunals. Lord Hailsham® further pointed out
that there were “stacks™ of treaties designed 10 Jast for an indefinite period, some
designed to last for ever, and most peace treaties fall under one of these heads.
He saw membership of the Community not as a derogation from sovereignty. but
as sovercignty plus the advantages of membership. Lord Gardiner also said:

(1971] 1 WIL.R. [037. CA,
VETALC MR, 882 6,

[1ve4] QUB. 381, €A

HL.Deb, ol 3220 cols, 195-208.

HLL el cols 12021204 My 8L 1Y67.

The unanitiny principle is used inimportant matiers, and could not be abrogated without the
sgrecment ol the Unied Kingdoms shose Ministers depend on Parliamentan support: see letter from
Lord Gladwyn w ITe Tones. Lanvary 9, 1975,

A the Mansion Houser The Tones, July 14, 1971, Lord Hailsham also said: “cither Dilhorne o1
Kilmuir got evers leading Lawser ... o discuss this very question and they came to the same
sonclusion™: The Livrener, July 13019720 p. 40
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“Under the British constitutional doctrine of Parliamentary sovereignty no Par-
liament can preclude its successors from changing the law, . .. There is in theory
no constitutional means available to us to make it certain that no future Parlia-
ment would enact legislation in conflict with Community law™: but he added that
repeal of the Act would be a breach of inrernational obligations. unless it was
Justified by exceptional circumstances and had the approval of the other member
States.”

Again, Lord Diplock has expressed the opinion extrajudicially that: It the
Queen in Parliament was to make laws which were in conflict with this country’s
obligations under the Treaty of Rome, those laws and not the con flicting provi-
sions of the Treaty would be given effect to as the domestic law of the United
Kingdom."®* And Lord Justice Scarman (as he then was) has written: “The
Europecan Communities Act preserves, of course, the de jure sovereignty of
Parliament. Community law has the force of law because Parliament SAys so. ...
The European Communities Act cannot be read as limiting the sovercignty of
Parliament. No British court could, [ suggest. go so far as to hold that Parliament
today had limited the freedom of action of Parliament tomorrow without a
constitutional reform that is in fact beyond the power of Parliament by statute to
effect.”*”

The attitude of leading statesmen and responsible political parties is also
relevant in considering the fundamentals of the Constitution. Mr Harold Wilson.
then Leader of the Opposition, is reported to have said in a speech at Born in
February 19727° that a future Labour Government would withdraw from the EEC
if it could not satisfactorily renegotiate the terms for British membership: it
would recognise “the British constitutional doctrine that one Parliament cannot
bind its successors.” Again. in February 1974, he announced that if Labour won
the pending general election (which it did) it would renegotiate the terms of
Britain's entry (sic) into the EEC. and if these negotiations did not succeed then
the existing treaty obligations would not be regarded as binding.” It was publicly
known that the Labour Government, formed in 1974, was sharply divided on the
question of Britain's continued membership of the EEC, Renegotiation of the
terms of membership attracted little attention, but in order to preserve the unity
of their party in the Commons, the Government (advocating continued member-
ship) adopted the unprecedented and controversial device of a referendum.” The
passing of the Referendum Act 1975, under the authority of which the refer-
endum was held.”* implied that the Government and members of Parliament
generally presumed that, if the result of the referendum in the United Kingdom
as a whole went against continued membership. this country would withdraw
from the EEC and Parliament would pass legislation repealing the European

“" See note 64, ante.

"* “The Common Market and the Common Law™ (1972) 6 Law Teacher. 3. 5.

“ “The Law of Establishment in the European Economic Community™ (1973) 24 N.LL.Q. 61.
T0-72.

" The Times, February 3, 1972,

" The Times. February 13, 1974,

" Referendum on United Kingdom Membership of the European Conmmuniry Cmnd, 5925 (1975).
" The question was: "Do you think that the United Kingdom should stay in the European Community
(the Common Marke)?” Votes were counted in England and Wales by counties. in Scotland by
regions and in Northern Ireland as a whole. Courts were precluded from entertaining any proceedings
for questioning the numbers of ballot papers counted or answers given in the referendum. And see
R E. M. Irving. “The United Kingdom Referendum, June 19757 (1975) | Ewropean Law
Review 3.
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Communities Act and disentangling our domestic law from Community law. The

Sovernment conceded that Parliament would not be bound by the result of the
referendum. but indicated that the Government itself would abide by it. In the
cvent a large majority in England and smaller majorities in Scotland, Wales and
Northern Ireland voted in favour of the United Kingdom remaining in the
EEE,

Conflict berween United Kingdom law and Community law

Two provisions of the European Communities Act 1972 deal with the relation-
ship between Community Law and the domestic law of the United Kingdom.
Section 2(4) provides:

“The provision that may be made under subsection (2) above includes, subject
to Schedule 2 10 this Act. any such provision (of any such extent) as might be
made by Act of Purliament. and any enactment passed or to be passed, other
than one contained in this Part of this Act. shall be construed and have cffect
subject to the foregoing provisions of this section. but, except as may be
provided by any Act passed after this Act, Schedule 2 shall have elfect in
connection with the powers conferred by this and the following sections of this
Act to make Orders in Council and regulations.”™

Section 3(1) provides:

“For the purposes of all legal proceedings any question as to the meaning or
effect of any of the Treaties, or as to the validity, meaning or effect of any
Community instrument, shall be treated as a question of law (and, if not
referred to the European Court be for determination as such in accordance with
the principles laid down by and any relevant decision of the European
Court,”

Section 2(4) is a complex piece of drafltsmanship which is best regurded as
consisting of three parts. The first (from the beginning to “as might be made by
Act of Parliament™) deals with the making of delegated Iegislation to implement
Community obligations (under section 2(2)). and provides that such subordinate
legislation has the effect of an Act of Parliament or that it may not mercly change
the common law but may wmend or repeal Acts of Parliament. The third part
(from the words “but, except as may be provided™ to the end) protects Schedule
2 from amendment by delegated legislation made under the Act. Thus it imposes
a limit to the wide powers conferred by the first part of the subsection.

The second part of the subsection —and any enactment passed or to be passed.
other than one contained in this Part of this Act, shall be construed and have
cffect subject to the foregoing provisions of this section—can only be described
as obscure. It would not be surprising it it were dealing only with delegated
fegislation: the other two parts of the subsection are, unareuably. so confined.™
If “enactment 1o be passed™ includes future Acts of Parliament. as is generally
assumed. what becomes of the reference 1o “in this Part of this Act.”™ Is
“enactment”™ being used o meun both statute and section? No explanation of
these craptic words is entirely satisfactory. Probably the least unsatisfactory is
that they lay down a rule of construction or a presumption of interpretation in the

Y See )M Thomson, “The Supremacy of European Community Law?™ [1976] S 1T, 273,
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absence of a clear express intention in a later Act.”> With regard to existing
legislation, section 2 confers power to make such amendments as may be
necessary to give effect to Community law. With regard 1o future legislation,
subsection (4) expresses a rule of construction that would have to give way in a
British court to a contrary expressed intention.”™ Parliament did not even purport
to entrench this provision which. at most. atempts’’ or, better. pretends to secure
the supremacy of Community law.

In Garland v. British Rail Engineering Lid™ Lord Diplock, with whom the
other members of the House concurred. clearly treated section 2(4) as establish-
ing a rule of interpretation, He envisaged that an English (semble, Scottish also)
court would have to apply “an express, positive statement in an Act of Parliament
passed after Junuary 1, that a particular provision is intended to be made in
breach of an obligation assumed by the United Kingdom under a Community
Treaty.” The only question was what, if anything, short of an express. positive
statement would justify a court in the United Kingdom applying domestic law
which conflicted with Community law.

It might be thought that there is little likelihood of implied conflicts™ because
of the presumption of construction contained in section 2(4) and the judicial
ingenuity exercisable in the construction of statutes. This has been exhibited in
a number of cases relating to equal pay legislation. In O'Brien v. Sim-Chem®'
the House of Lords managed to reach a conclusion compatible with Community
law while unable to explain how it reached that conclusion. Lord Russell, who
delivered the only speech, could do little more than say that he was happy “to
echo the words of Lord Bramwell in Bank of England v. Vagliano Brothers
[1891] A.C. 107. 138: “This beats me' and Jettison the words in dispute as
making no contribution to the manifest intention of Parliament.”

In Pickstone v. Freemans ple*? the House of Lords felt entitled, in order 1o
interpret regulations made under the Equal Pay Act 1970, to take account of

" There is no problem ahout conflict between United Kingdom statutes passed before January 1.
1973 and Community Law. The European Communities Act itself resolves any such conflict in favour
of Community law: sub. s.2(1) and 2(2), In such cases it is rue to say that the Act “enacted that
relevant Common Market law should be applied in this country, and should. where there is a conflict.,
overnide English law,™ per Graham 1. in Aero Zipp Fasteners v. Y.K.K. Fasieners (UK.} Lid [ 1973]
C.MIR. 819, 820. (Interpretation of pre-1973 rules of court).

" The words “shall be construed™ surely supply the answer to the argument that s.2¢4) cannot be “a
mere rule of construction™: de Smith. Constinrionad wnd Administravive Law (5h ed, 1983), p.
ul.

CHWR. Wade, Constiturional Fundamentals (1980) pp. 25-27 and 31-34,

1983 2 ACL751. 771, See further, €. Hood Phillips, A Gurland for the Lords: Parliament and
Community Law Again,” (1982) 98 L.Q.R. 524,

" Any unintended conflicts could be remedied by wmending Acts, cither aef foe ar (i such conflicts
should become frequenty by an annual Communities Act: H.W.R. Wide, "Sovercienty and the
European Commumities™ (1972) 88 1.QR. 1. See alsa A, Trindale, “Parliamentary Sov ereignty and
the Primacy of European Community Law™ (1972) 35 M.L.R. 375. See also. on implicd repeal and
conflict, Evelyn Ellis, “Supremacy of Parlizment and Furopean Law™ (19501 96 1LQ.R. S11:
“Parlimentary Supremacy Afier a Decade of EEC Membership,” (19821 7 Hatdvweorth Law Review
105.
MSee. for example, Siclds v E Coomes (Holdings) Lid [1978] 1 W.L.R. 1308: Clay Cross (Quary
Services) Lid v Fletcher [1978) 1 WL.R. 1429: Rainey v Greater Glasgow Health Board, HL [ 1987]
AC. 2,
SUTTOSO] T WLR. 1011, 1017 noted (1981) 97 LLQR. 5.
STO89] ALC. 66, 1L,
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Parliament's intention, as ascertained from Ilumurd that the regulations were
intended to give effect w Community Taw.®" InLitster v Forth Div Dock &
Ingineering Co Lid™ the House felt able to give to regulations, meant o
implement a European Directive, the required meaning by implying into the
regulations some additional words. In Welh v EMO Air Cargo (U.K.) Ltd (N
2% the House of Lords recognised that it must construe United Kingdom
legislation consistently with the provisions ol a Directive even where the legisla-
tion was made before the Directive.*

As will be seen in Chapter 6. the House of Lords has gone beyond construing
United legislation so as to make it consistent with Community law to holding that
even an Act ol Parliament which is inconsistent with Community law must be
disregarded by the courts in litigation having o Community element: K. v
Secretary of State for Transport, ex p. Factortame Lid™; Rov. Secretary of State

for Emplovment ex p. Equal Opportunities Conunission.™ In neither case, it

should be noted, did the relevant legislution explicidly contradict Community law.
Thus the House of Lords could claim to be following the wishes of Parliament
as laid down in the European Communities Act 1972 section 3 that it should
decide cases involving Community law in accordance with the principles laid
down by the Luropean courl, one of which is the primacy of Community law
aver inconsistent municipal Taw.®

European Convention on Human Rights

The unique relationship between Community law and domestic law was
recognised in the White Paper®® which preceded the Human Rights Act 1998 and
in the legislation itself. The White Paper referred (o the importance which the
Government attached to Parliamentary sovereignty and to the ahsence from the
European Convention on Human Rights of any requirement that signatory States
accord priority 10 its provisions over their domestic law, unlike the position in the
case of Community law. This view finds expression in the Human Rights Act
1998 under which the superior courts may make a finding that legislation is
incompatible with the Convention but it is up to Parliament to amend such
legislation.”! There is no judicial power to set aside legislation. And most courts
can—and must—minimise conflicts between domestic law and Convention
rights by giving effect to domestic legislation “so far as itis possible to do 507
in a way which is compatible with Convention rights. (Section 3)

*' Thus anticipating the decision in Pepper v Hart [1993] A.C. 593,
“1990] 1 ALC. 546
TU1995] 1 WLR. 1454,
0 See later, para. 6-013 for Community law on the inerpretation of municipal Taw by municipal
courts. Duke v. Reliance Svytems Ld [1988] A.C. 613 and Finegan v. Clowney Youth Training
Programme Lrd [1990] 2 A.C. 407, where the House of Lords refused o apply interpretutive
ingenuity, are discussed later, post para. 6-013.
S11900] 2 AC 850 [1991] 1 A.C. 603, It is one of the curiosities of legal history that Tingation of
such signiticance should have been later revealed to have been hased on a mistaken view of English
I;u\: Re M. |1994] | A.C. 377. HL.

S11991] L AC. L

“See post para. 6-012. By simply asserting the supremacy of Community law Lord Bridge. in
Fuctortane avoided any reference o the doctrine of implied repeal of legislation by a'later Act: see
anfe para. 4004,
ML1997)..CM 3742,
*'ss.4 and 10. post. Chap. 22



“MANNER AND FORM" OF LEGISLATION 73
II. “MANNER AND FORM™ OF LEGISLATION

'
The next question is whether Parliament can bind its successors as to the

Lga

“manner and form™ of legislation, that is, as regards its own procedure.

Authentication of Acts of Parliament

There must be some rules logically prior to Parliament by which an act can be
recognised as the act of Parliament.”" This is not a matter of limiting Parliament,
but of identifying its enactments. The principle applies to all legislatures. and is
not a problem relating specifically to “sovereignty.™ For many centuries, except
during the revolutionary Commonwealth period in the seventeenth century,
“Parliament™ has meant the Monarch, the Lords and Commons in Parliament
assembled. “There is no Act of Parliament,” says Coke,” “but must have the
consent of the Lords. the Commons and the Royal Assent of the King, and as it
appeareth by Records and our Books, whatsoever passeth in Parliament by this
threefold consent. hath the force of an Act of Parliament.” And in Middleton v,
Crofi”® Lord Hardwicke L.C., said: “As to the general nature, and fundamentals
of our constitution. no new law can bind the people of this land, but what is made
by the King and Parliament: nor any law made by the King alone, nor by the
King with consent of any particular number or body of men.” It has been a
custom since the reign of Edward III for the Lords and Commons to deliberate
separately,”® but Parliament’s formal acts until 1967 were always done by one
body in the Parliament chambers.”” An Act of Parliament then, is a measure
enacted by these three elements acting together in a way customarily prescribed
by themselves, namely, by a simple majority of the members present and voting
in each House separately, and assented to by the Queen. The legislative formula
for ordinary Acts of Parliament has long been established as follows: “Be it
enacted by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows. ... " It
will be noticed that this formula does not refer to the Houses of Lords and
Commons.

The chief original sources for Acts of Parliament before 1849 are the Statute
Rolls and Parliament Rolls, consisting of inrollments in Chancery and proceed-
ings in Parlimment. We also have most of the original Acts since Henry VII, f.e.
the drafts from which the Clerk of the Parliaments made up the inrollments.
Since 1849 the Queen’s printer has made two vellum prints authenticated by the
proper officer of eich House, one of which is kept in the House of Lords and the
other deposited in the Public Record Office. Excepl in rare cases of doubt. printed

P The expression is taken from the Colonial Laws Validity Act 1863, 8.5 and ultimately from the
Foreign Jurisdiction Act 1843,

" These rules are both common Taw and fuct.

ST 250 And see The Princes Cave, post.

A3 Casc T Hard. 326 (Feels. Cro.

AL E Polkads Evalurion of Parlicoenn «2nd ey, ppe 120-123.

CPollardsope canp 1230 And see Chins. Prerogatives of the Crawn, po 750 " That which constitutes
law is the concurring assent ol all the branches of the legisliture, wherever it may originate, whateyver
may happen tohe the form of 1™ For the giving of the Roval Assent. and the Roval Assent Act 1967,
see post, paras =011,

“* Different formulae are used Tor Finance and Appropriation Acts. private Acts, and Acts passed
under the special procedure of the Parliament Acts,
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copies of the statutes are suflicient- ~the King's (Queen’s) printer’s copies for
Acts passed since 1713, and Statutes of the Realm for statutes passed down to
that year,

It appears from The Prince’s Case™ that it was sometimes difticult to deter-
mine the authenticity of earlier Acts. and that a charter (recited as coming from
the King and apparently having the authority of Parliament) would be accepted
as an Act of Parliament if it was entered on the Parliament Roll and had always
been allowed as an Act. In Heath v, Pryn' counsel challenged the Parliament Act
1660 on the ground that the Lords and Commons were not summoned by the
King's writ. but the Court of King's Bench said: “the Act being made by the
King. Lords and Commons they ought not now to pry into any defects of the
circumstances ol calling them together.” The recital of the assent of the Monarch,
Lords and Commons is generally taken to be conclusive. and it is doubted
whether a litigan would be allowed to attempt to prove that one of these assents
had not in fact been given. Gn the other hand, either House may have the
privilege of asserting by reference to its journals that it had not agreed to the Bill,
or that amendments proposed by one House had not been agreed by the other. A
House of Lords amendment to the Bill that became the Rent (Agriculure) Act
1976 was agreed to by the Commons under the guillotine procedure without
discussion: buat through the inadvertance of the House of Lords ofticials who
prepare Bills for the Royal assent. the amendment was not inserted. Parliament
consequently pussed the Rent (Agriculture) Amendment Act 1977 in order to
give effect to the amendment.

Although the question of the authentication of Acts is sometimes brought into
discussions about the legislative supremacy of Parliament, it is more appio-
priately described by Erskine Muay as “Subsidiary Points in connection with
Legislative Procedure.”* Under the Parliament Acts. however, the Speaker’s
certificate is stated 1o be conclusive.’

Courts not concerned with procedure in Parlinment

Centlivres C.J. in Harris v. Minister of the literior' suggested that a Bill
passed by both Houses of British Parliament sitting together would not be an At
of Parliament, as otherwise a Conservative Prime Minister who had lost his
mujority in the Commons could get a Bill passed by the Lords and Commons
sitting together. But Centlivres C.J. took as his example a particular case which
would be constitutionally objectionable. It may be replied, conversely, that it
would be absurd for a court to deny validity to an Act passed unanimously by
both Houses sitting together. There seems to be no strictly legal objection to the
Lords and Commons debating and voting in a joint sitting. The matter seems now
to be one of the Commons™ privileges and of constitutional convention. If it is
one of the Lords™ privileges also. both Houses would have to agree before a joint
sitting could be held. Tt 1s submitted that the courts would not wish to involve
themselves in these procedural matters.

16060 8 Co.Rep. la.. 130, 18a-19h, 20b. 284, The Court included Lord Ellesmere 1.C., Coke C 1.
and Fleming C.B

LereTor 1 Ve 14

* Erskine Muay Parlicenentary Practice (22nd ed 1997) p. 571, See Crates. Statwe Law (Tth ed
1971), pp. 37-38.

Yof past, p.o 144

TUI952)(2) S A (AD) 428,470, And see R. T. E. Latham. “The Law of the Commonwealth,” n
Swrvey of British Conmonwealth Affairs, Vol 1, ed. Hancock, pp. 523-524



"MANNER AND FORM™ OF LEGISLATION 75

The decision of the Court of Appeal in Ellen Street Estates Lid v. Minister of
Health® is a precedent for saying that Parliament cannot bind its successors as to
the form of subsequent legislation by providing that there shall be no implied
repeal of an Act.

The judgment of the House of Lords in Pickin v. British Railways Board® may
be relied on in relation Lo public as well as private Acts (although as to public
Acts the considered statement was strictly obiter), to the effect that the courts will
not concern themselves with the procedure by which a Bill passed through either
House. Suppose that when a Labour Government was in office Parliament had
passed an Industrial Relations Act which contained a provision that it might not
be repealed or amended unless the Bill for that purpose was approved by the
votes of not fewer than two-thirds of the members of the House of Commons.”
Itis submitted that if Parliament under a future Conservative Government passed
an Act purporting to repeal or amend that earlier Act, the courts would hold the
subsequent Act valid even though it could be shown that it had received fewer
than two-thirds of the votes of the members of the Commons. Similarly, with an
Act to alter the status of Northern Ireland as part of the United Kingdom which
was passed without first holding a referendum.®

It is submitted that the courts would regard these as procedural matters, This
does not mean that if Parliament made such statutory provisions they would be
“void.” Steps taken under them to hold a national referendum or a plebiscite in
Northern Ireland would be lawful. What we are saying is that the same Parlia-
ment, or a subsequent Parliament (probably of a different political complexion),
could repeal these provisions or simply ignore them. There is no reason why a
later Act should be accorded less authority than an earlier one.

Contrary arguments

It has been argued by Sir Ivor Jennings® and others that the requirement of a
referendum or the approval of some outside body such as the Parliament of
Northern Ireland would constitute, not a procedural requirement, but a change in
the composition of Parliament (which for this purpose would include the elec-
torate or the Northern Ireland Parliament, as the case might be) and so be binding
on the legislature. This view, if followed through to its logical conclusion, would
lead to absurd results, for by the law and custom of Parliament all the elements
constituting Parliament must be summoned to Westminister by Royal Writs to
deliberate, vote and hear the Royal Assent. The application of this argument to
the repeal of the European Communities Act 1972, implementing withdrawal of
the United Kingdom from the EEC, would require us to regard the governments
or legislatures, or even the electorates, of the other Member States (although
aliens) as forming part of the composition of Parliament of this purpose. Again,
a change in the composition of Parliament has been classified as a matter of

“11934) 1 KB, 590; gare. para. 4-004.

"11974] AC.765: ante. para. 3-017

" Such a provision would require a government to huve the unusual majority of more than 200 in the
Commons.,

" ante, para. 3-018.

" e Jennings, Comstitutional Laws of the Commomvealth (19571, pp- 124-125; R. F. V. Heuston.
Essays in Constiturional Law (2nd ed., 1964); und see Jennings. The Law and the Constiturion (5th
cd., 1959), pp. 151-163.
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procedure rather than subject-matter. and so (it is argued) binding on Parlia-
ment.'” But if this were so the members of the Commons clected for three years
under the Triennial Act 1694 who took part in passing the Septennial Act 1715
would not have been qualified to sit for the extra four years, with incalculable
consequences for the validity of subsequent legislation.

Alternatively it has been argued by Tollowers of DV, Cowen' that a require-
ment such as a special majority of (say) two-thirds in either House or both
Houses would constitute a redefinition of “Parliament”™ for this purpose. so in
that case “Parliament” would mean the Queen, Lords and the Commons approv-
ing by a majority of not less than two-thirds. This “redefinition,” it should be
noticed. would be done not by some higher law as in the South African case of
Harris v. Minister of the Interior'™ but by Parliament itsell. To say that Parlia-
ment (while retaining its existing composition) can redefine irseff in this way
begs the question. It is a fiction or formula designed to avoid classifying the
matter as “procedural,” and so not within the ambit of the courts. The argument
applied o the Triennial Act would mean that Parliament in 1694 redefined itself
in such a way that a future Parliament was not competent to legislate after three
years. In so far as this argument differs from the “composition™ argument, also.
it would lead o the consequence that the word “Parliament™ as applied to the
United Kingdom Parliament could have an indefinite number of meanings.

The unicameral New Zealand Parliament is similarly not limited by a higher
law," and an “uncontrolled”'* constitution can be amended by implication by an
ordinary statute.'® The Electoral Act passed by the New Zealand Parliament in
1956 included section 189 which states thal certain provisions relating to such
matters as the life of Parliament, the franchise and secret ballot, may not be
repealed or amended except by a majority of 75 per cent. of all the members of
the House of Representatives or by a simple majority of votes in a referendum.
Section 189 did not itself require this special procedure for its own repeal or
amendment. It has been argued, first. that in any event in order to alter these
electoral provisions it would be necessary to repeal section 189 (semble by a
simple majority): but. secondly, that section 189 is probably binding on the New
Zealand Parliament as a “redefinition™ of the legislature for this purpose.'” Most
New Zealand lawyers and politicians at the time. however, admitted that the
sanction provided by section 189 was merely moral and conventional,'® and it is
submitted that this is the correct view. The reason why the legislawre did not try
to “entrench™ section 189 itself was that it recognised that such an attempt would
be ineffectual.

10 G, Marshall, Constinetional Theorv. p. 42 G. Winterton, The British Grundnorm: Parliamentar
Supremacy Re-examuied. loc. el

"' Now entitled the Meeting of Parliament Act.

1D, V. Cowen, Parliamentary Sovereignn and the Entrenched Secrions of the South Africa
(19571,

"D, V. Cowen's original argument referred to the meanings of “Parhament™ in different sections of
the constituent South Africa Act.

4 New Zealand Constitution Amendment Act 1973 (NZ). ¢f. the dictim of Moller I. at first instance
in R.v. Fineberg [1958) NZ.LR, 119,

15 See McCawley v R [1920] A.C. 691. PC per Lord Birkenhead L.C.

' Kariapper v. Wijesinha [1968] A.C. 717, PC: of Ibralebbe = R [1964] A.C. 900, PC: no implied
repeal of entrenched provisions, And ¢f R v Dryvbones (1969) 9 DR (3d) (5.C Canadai on
Canadian Bill of Rights.

17 Sae e.o. Aikman, New Zealand. its Laws and Constitution (2nd ed. Robson). pp. 66-69

1 See p.g. K.J. Scott, The New Zealand Constintion (1962). pp. 6-9.
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The arguments concerning “manner and form™ or “redefinition™ in relation to
the United Kingdom Parliament have also prayed in aid cases concerning legis-
latures that are subordinate to a higher latv. or “controlled™ constitutions. The
first and best known of these is Attorney-General for New South Wales .
Trethowan." The New South Wales legislature had passed an Act in 1929
providing that no Bill 1o abolish the Legislative Council (the Upper House)
should be presented to the Governor for his assent unless it had been approved
at a referendum, and that this provision should also apply to any Bill to repeal or
amend the Act. After a change of government in 1930 two Bills were introduced,
one to repeal the Act of 1929 and the other to abolish the Legislative Council.
The Privy Council held that if they received the Governor's assent without being
approved at a referendum the Acts would be void, because they would not have
been passed in the “manner and form" required by the law in force in New South
Wales. Itis clear from the judgment of the Privy Council, and has been confirmed
since by the Australian High Court.>” that the decision in Trethowan's case was
based on the ground that New South Wales (although no longer a “colony™) was
still subject to the Colonial Laws Validity Act 1865, which recognises the
lawmaking power of a representative colonial legislature provided that its laws
are passed “in such manner and form as may from time to time be required by
an Act of Parliament ... or colonial law for the time being in force in the said
Colony.” “The answer depends,” said Lord Sankey L.C. in that case, “entirely
upon the consideration of the meaning and effect of section 5 of the Act of
1865." The limitation placed on itself by the New South Walcs legislature in
1929 was therefore binding on it in 1930 by virtue of the Colonial Laws Validiry
Act, a “higher law™ passed by a legislature to which it was Jegally subordinate.
The case is no authority whatsoever for saying that the United Kingdom Parlia-
ment can bind itself in this way.

The application of the “manner and form” argument to the United Kingdom
Parliament appears to have been initiated by an obiter dictum of Dixon J., as he
then was, in the Australian High Court in Trethowan's case.' His lordship
suggested that if the United Kingdom Parliament passed legislation concerning
the abolition of the House of Lords similar to that passed by the New South
Wales legislature in 1929, it would be unlawful to present a repealing or abolition
Bill for the Royal Assent: and if it was found possible (sic) to raise the question
for judicial decision the court would be bound 1o pronounce it unlawful to do so;
further that, if such Bill did receive the Royal Assent without being submitted to
a referendum, the courts might (sic) be called upon to consider whether the

"[1932] A.C. 526, PC on appeal from the High Court of Australia in Trethovvan v, Peden (1931) 44
C.L.R. 394. The case could have been argued on the guestion whether an injunction would lie 1o
prevent the Bills from being presented 1o the Governor for the Royal Assent, but the Autralian High
Court allowed special leave 10 uppeal 10 the Privy Council only on the question of “manner and
form.” The use of the case in this context is largely due to the fact that it was “a recent decision”™
when Jennings published the first edition of his The Law and the Constinion in 1933, See also Q.
Hood Phillips, “Ryan’s Case™ (1936) 52 L QR. 241,

* Clavton v. Heffron (1960) 105 C.LR. 214: G. Sawer in [1961] PL. 131. Dixon CJ. and the
mijority of the court said the case had no analogy to Tretiowan, where there was a definite statutory
prohibition against presenting the Bill 1o the Governor: here the ground was that the procedure was
not correctly followed. And see per Dixon C1. in Hughes and Vile Pry. Lid v Gair(1954)90 C.L.R.
203. ¢f W. Friedmann. "Trethowan's Case. Parliamentary Sovereigntly and the Limits of Legal
Change™ (1950) 24 A.LJ. 103.

144 C.L.R. 426. The dictum seems to have been inspired by counsel’s argument,
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supreme legislative power in respect of the matter had in truth been exercised in
the manner required for its authentic expression and by the elements in which it
had come to reside. He concluded that the answer was “not clear.” In a later
Australian case.?” however, Dixon C.l. (as he had beeome) said that in Australian
law an injunction ought not 1o be granted in connection with the legislative
process.™* that thercfore Trethowan's case was probably wrongly decided, and
the remedy was judicial review after the Royal Assent had been given. He
implied that it was unlikely that such a case could be brought before the courts
in the United Kingdom. The disinclination of English courts to intervene by
injunction in the process of private Bill or delegated legislation is shown in
several decisions.” A fortiori they are unlikely to intervene in the process of
public Bill legislation, which is a matter within the cognisance of Parliament.””
In Harper v. Home Secretary?® where an injunction was refused 10 restrain the
Home Secretary from presenting a draft electoral boundaries order (approved by
hoth Houses) to the Privy Council, Lord Evershed M.R. pointed out that Tretho-
wan's case was concerned with a strictly limited legislature, and said: “That
seems to me quite a different case from the present. We are here in no sense
concerned with a Parliament or legislature having limited legislative functions
according to the constitution.”

In Rediffusion (Hong Kong) Lid v. Attorney-General of Hong Kong®" the Privy
Council held that no declaration or injunction lay 10 restrain the colonial legis-
lature of Hong Kong from debating. passing and presenting (o the Governor a
copyright Bill. although it might, if enacted by the Governor's assent, be void
under the Colonial Laws Validity Act 1865, s.5, as being repugnant to United
Kingdom statute. The principle of this decision would clearly rule out declaration
or injunction as ways of preventing the presentation of a Bill to the Queen for the
Roval Assent.

What we have said about cases concerning subordinate legislatures applies
also to two appeals to the Privy Council from Ceylon, which are sometimes cited
in this context. The reason for the invalidity of the Bribery Tribunal in Bribery
Commissioner v. Ranasinghe™ and of the special court in Livanage v. R..*° was

3 Hughes & Vale Piv. Lid v. Gair (1954) 90 C.L.R. 203,

2 [t might be regarded as a breach of privilege: Clavron v. Heffron (1960) 105 C.L.R. 214,

24 Bilston Corporation v. Wolverhampion Corporation |1942] 1 Ch. 391 (statutors obligation not to
oppose application for private Billy: Hummersmith Borough Council v. Boundar Commission for
Eneland, The Times. December 15. 1954 (forwarding of Boundary Commission’s report to Home
Secretary); Merricks v. Heathcoar-Amaory [1955] Ch. 567 (ministerial marketing scheme ) Harper v
Home Secretary [1935] Cho 238, CAL And see W. S, Holdsworth (1943) 59 LQ.R 2 (denying
jurisdiction of courts in such casesh 7. Cowen. “The Injunction and Parflamentary Process™ (1955)
71 L.Q.R. 336

** On injunctions against minister of the Crown. and the Crown Proceedings Act 1947, 5.21. see Re
M [1994] 1| A.C. 377, HL. post, para 33-017.

3 [1955] Ch. 238, ante.

2711970} A.C 1136: O. Hood Phillips, “Judicial Intervention in the Legislative Process™ (1971) 87
L.Q.R. 321. ¢f G. Sawer, “Injunction. Parliamentary Process. and the Restriction of Parliamentary
Competence” (1944) 60 L.Q.R. 83: suppose an Act expressly authorises the citizen and the courts 10
intervene by injunction.

X [1965] A.C. 172, ¢f. G. Marshall. “Parliamentary Sovereignty: A Recent Development” (1966-67)
12 McGill 1..J. 523.

= 11967] 1 A.C. 259,
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that the setting up of these judicial institutions had not been done by the special
legislativé procedure of constitutional amendment required by the written™
Constitution of Ceylon. although that country was a sovereign state. In the
Ranasinghe case Lord Pearce said that there was no analogy to the British
Constitution, which has no instrument governing the forms of the lawmaking
power.*!

Attempts have been made to suggest drafting formulae by which Parliament
might bind itself. but none of them would be effective to prevent repeal or
amendment by a later Act.** (The European Communities Act 1972 does not, it
should be remembered. contain any provision purporting to bind future Parlia-
ments.)

Parliament Acts*?

Public Acts (with one specific exception) may, in certain circumnstances, be
passed by the Queen and the Commons without the consent of the Lords under
the Parliament Acts 1911 and 1949. It has been argued that by the Parliament
Acts Parliament has bound itself for the future as to the manner and form of
legislation, or that for this purpose “Parliament” now consists of the Queen and
the Commons. It is submitted that both arguments are unsound. In the first place,
the Parliament Acts do not limit the powers of Parliament. All Bills (including
Money Bills) must be sent to the Lords, and the Lords have the opportunity of
agreeing to them all if they wish. What the Parliament Acts do is to alter the usual
procedure for public Bills by limiting the time during which the Lords may
deliberate: after that time a Bill may be sent for the Royal Assent although the
Lords have not agreed to it. This is an alternative permissive procedure, which
only comes into play after the prescribed period if the Lords do not consent 1o a
Bill in the form approved by the Commons. Again, the five-year maximum life
of Parliament is effective in that, if Parliament is not dissolved by prerogative by
the end of five years, it would be dissolved automatically by the Parliament Act
1911; but Parliament can during the five-year period pass am Act in the ordinary
way extending or reducing its life.*

Sccondly. the Parliament Acts do not alter the composition of Parliament.*
When an Act is passed by the Queen and the Commons under the provisions of
the Parliament Acts, the enacting formula must state that this is done in accor-
dance with the provisions of those Acts (which include the sending of the Bill to

*The Ceylon Consutution of 1947 was not merely “written,” but contained entrenched clauses
subject 1o judicial review.

Y The cases cited by the "manner and form” school do not, in the end. scem very helpful™: Munro
Studies in Constitutional Law (2nd ed.). p. 160,

" e.g Keir and Lawson, Cases in Constitutional Law (4th ed.. 19541 p. 72 an Act providing that no
Bill 10 repeal it should have effect unless approved by a referendum (passage omitted from later
editions); 1 L. Montrose, Precedent in English Law and ather Essavs (1968) and J. . B. Mitchell.
Constitutional Law (2nd ed.. 1968), p. 89. cite the Nuational Insurance Act 1965. <.116, which
reproduced certain departmental regulations but provided that their validity might be determined as
though they remained delegated legislation. Montrose. op. cit. pp. 283-284, also suggested the
application of Interpretation Acts and the maxim generalia specialibus non derogant as possible
limitations on the doctrine that Parliament cannot bind itself.

** See further, post. Chap. 8.

“ Parliament in fact extended its life during both World Wars.

" of Jennings, Constitutional Laws of the Cammonwealth (1957). pp. 124-125.
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the Lords).™ and so it may best be regarded as a kind of subordinate or delegated
legislation.’

Indecd. we may, doubt whether the measure calling itsell” “the Parliament Act
19497 is valid.* The Parliament Act 1911, of course, received the consent of the
House of Lords: but the “Parliament Act 19497 —designed 1o reduce still further
the period during which the Lords might delay a public Bill ather than a Money
Bill—did not receive the consent of the Lords but purported to be passed in
accordance with the provisions of the Parliament Act 1911, It therefore offended
against the general principle of logic and law that delegates (the Queen and
Commons) cannot enlarge the authority delegated to them, We are not, of course,
arguing—as it is impossible in English law to argue-—that an Act of Parliament
is invalid: what we are questioning is whether the measure called “the Parliament
Act 1949”7 bears the character of an Act of Parliament. In other words we are
contending that the Parliament Act 1911, as an enabling Act, cannot itself be
amended by subordinate legislation of the Queen and Commons. ™

No Act purported to be passed without the consent of the Lords “in accordance
with the provisions of the Parliament Acts 1911 and 19497 until the War Crimes
Act 1991, followed within a few years by the European Parliamentary Elections
Act 1999, At one stage it appeared that opposition from hereditary peers might
lead to reliance on “the Parliament Acts 1911 and 19497 in order to secure the
passing of the House of Lords Bill but ultimately the House of Lords Act 1999
became law with the consent of the Upper House. The 1949 Act was, however,
invoked recently to secure the enactment of the Sexual Offences Amendment Act
2000 which reduces the age of homosexual consent from 18 to 16,

The validity of the War Crimes Act 1991 was. apparently, unsuccessfully
challenged in the trial of Serafineswicz but there is no reported judgment on the
issue and. it is believed. counsel did not raise the question in the trial of
Sawoniuk.

It has been suggested that the argument raised in earlier editions has been
undermined by the decision of the House of Lords in Pepper v. Hart™" 1tis true
that an examination of Hansard reveals the belief of government ministers that
the procedures of the 1911 Act could be used to amend the 1911 Act itself. But
it is equally clear that section 4 of the Act—which required legislation passed
without the consent of the House of Lords to be introduced by the special words
of enactment which explicitly refer to the 1911 Act—was introduced by peers
who did not wish to see its procedures used to further reduce the powers of the
House.

The decision in Pepper v. Hart seemed self evidently correct when the Inland
Revenue sought to tax an individual on a basis which had been explicitly
repudiated by the relevant minister when the legislation was being debated. But
can a minister by making wide claims for what he wants to achieve bind later

“ A number of procedural provisions must be complicd with, as to which the Speuker’s certificate
is stated 1o be conclusive: Parliament Act 1911, 8.3, ¢f. Akar v. Awt.-Gen. of Sierra Leone [1970] A.C.
853. PC.

VH W, R, Wade [1954] CLJ. 263; [19353] CLJ. 193

* Hood Phillips. Reform of the Constitution, pp. 18-19. 91-93; letter trom O. Hood Phillips to The
Times. July 15, 1968 Graham Zellick, *Is the Parliument Act Ulrra Vires”™ (1969) 119 New LJ.
716.

R v Burak (1575) 3 App Cus 889 and Hodge v. R« 1883) 9 App Cas 117 are, it is suggested. not
inconsistent with this proposition,

H11993] A.C. 593.
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courts to accept his interpretation of a statute—or even to accept an interpretation
which gives him or the House of Commons powers which the law says they do
not have.*" Pepper 1. Hart will need further elaboration in later litigation if it is
not o have very unfortunate consequences.™

It has also been argued that giving the words of section 2 of the 1911 Act their
ordinary and natural meaning—the first rule of statutory interpretation—they are
sufficiently wide 10 extend to later amendments of the 1911 Act, such as the
legisltion of 1949. To that it can be replied that it is equally fundamental that
legislation is not to be taken to make any alteration in the common Jaw beyond
what it expressly so does.*!

In recognition of the controversy surrounding the Parliament Act 1949, Lord
Donaldson of Lymington, a former Master of the Rolls, introduced into the
House of Lords in November 2000, the Parliament Acts (Amendment) Bill. The
purpose of the Bill, which did not become law, was to confirm the status of the
1949 Act and the Acts which. at that time had been passed under its terms and
to ensure that the provisions of the 1911 and 1949 Acts could not be used for the
future to affect the constitution or powers of the House of Lords and could not
themselves be amended except by Act of Parliament passed in the conventional
way.

Regency Acts*™

The Regency Acts 1937-53 provide that if the Sovereign is under 18 years of
age, the royal functions shall be excrcised by a Regent appointed under the
provisions of the Acts, The Regent muy assent 1o Bills, except Bills altering the
succession to the throne or repealing the Acts securing the Scottish Church. It is
clear that the Regent and the two Houses could not repeal these exceplions, not
because Parliament has bound its successors, but because legislation passed with
the Regent’s assent is a kind of subordinate or delegated legislation which must
keep within the limits prescribed by the Regency Acts. On the other hand, it
seems that a Sovereign under the age of eighteen could assent to Bills, including
Bills excepted from the Regent's authority and Bills to repeal or amend the
Regency Acts themselves,* for a Sovereign is never an infant at common law
and Parliament is not bound by the procedure provided by the Regency Acts.
This does not mean that these provisions of the Regency Acts are “void.” They
are valid and effective so long as they remain unrepealed in that. if a Regent is
appointed. Bills assented to by him (subject to the two exceptions) will he
recognised as valid statutes.

T Obviously i court will not be bound under the Human Rights Act 1998 by & minister’s statement
under s 19 that the provisions of legislation are compatible with the Convention rights,

2 For a searching eritique, see D, Robertson, Judiciel Diseretion in the House of Lovds (1998) Chap.,
3. Totake the opinion whether of a minister or an official or g committee as to the intended meaning
m particular applications of @ chiuse or phrase would be o stunting of the Taw and not a healthy
development™: per Lord Wiltherforce, Black-Clavwson Iiternational 1ad v Pupierwerhe Waldhof
Mshaffenburg A.G. |1975) A.C. 591 w p. 630,

U Black-Clawsan International Lid v. Papienverke Weldhof- Ashaffenburg A.G. [1975] A.C. 891w p
614 per Lord Reid: A.G. v Brotherton [1992] 1 A.C. 425w p. 439 per Lord Oliver. For an upplication
of the principle. no doubt unattractive to modern susceptibilities. see Viscountess Rhondda'’s Claim
[1922]1 2 AC. 33

4% See further. post, Chap. 4.

*H. W. R. Wade [1955] C.L..J. 193n.
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Conclusion

[t appears that the only way by which the legisluture of this country could
become legally limited would be for the United Kmndnm Parliament o extin-
cuish itsell, after surrendering its powers 10 a new writlen constitution.*” with
entrenched provisions (e.¢. as Lo abolition of the Second Chamber. the lite of
Parliament. membership of EEC. and a Bill of Rights) and judicial review -
constitution limiting the powers of the new legislawre and 1o which the new
legislature would owe its existence. The new constitution could either be drafted
by the existing Parliument, or its drafting could be entrusted to a constituent
assembly, the new constitution perhaps receiving the extra moral sunction of an
inaugural referendum. In either case tth would be a breach of continuity
between the old and the new constitutions.*”

It is. of course, true that Parliament is unlikely to repeal the European
Communities Act 1972 or the Human Rights Act 1998. Devolution is, no doubt.
here to stay. But predictions about what Parliament might wish to do or, in
political terms. might or might not be able to do, are irrelevant to the importance
of the legal doctrine of Parliamentary Supremacy. It is because of that doctrine
that when Parliament wishes to do something it can, safe from challenge in the
courts and from the need to follow particular procedures.

“ocf A Y. Dicey Englands Cuse against Home Rule (3rd ed.. 1887). pp. 241-145: could Parliament
merely transfer its powers 1o another legislature?

*7 Hood Phillips. Reform of the Constitution, pp. 156 er seq. For another suggestion, see Lord

Huilsham. The Dilenumu of Democracy. Chap. 36.



CHAPTER 5
DEVOLUTION AND REGIONALISM

Introduction

In chapter 2 we saw how the United Kingdom evolved from a union of
England, Wales, Scotland and Ireland. As a consequence of this history the
United Kingdom had a unitary constitution in which political and legal powers
were centralised to a remarkable extent. However, within this system there was
a measure of devolution of administrative powers 0 Scotland, and to a lesser
extent to Wales. From 1921 to 1972 Northern Ireland enjoyed an extensive
degree of devolution with legislative and executive powers devolved to the
Province's Parliament and government. The extend to which there was devolu-
tion within the United Kingdom before 1999 will first be considered.

1. DEVOLUTION

The term devolution' refers to the delegation of central government POWers
without the relinquishment of supremacy by the central legislature. Devolution
may be legislative or administrative or both, and in its more advanced forms
involves the exercise of powers by persons or bodies who, although acting on
authority delegated by the Westminster Parliament, are not directly answerable to
it or to the central government.? Devolution is said not to affect the unity of the
United Kingdom or the power of Westminster to legislate (even in devolved
matters) for all or any part of the United Kingdom, or to repeal or amend the
devolution arrangements themselves. It should be distinguished from “decentral-
isation”, which is a method whereby some central government powers of deci-
sion-making are exercised by officials of the central government located in
various regions,® and federalism. In a federal system supremacy is divided
between the federal legislature and government on the one hand and the legis-
latures and governments of the constituent units on the other, and the basic terms
of a federal constitution (notably the distribution of powers) are entrenched so
that they cannot be amended at the sole discretion of the federation or of any
province or combination of provinces.”

Novthern Ireland®

From 1921 to 1972 the Northern Ireland Parliament and government had
powers under the Government of Ircland Act 1920 to make laws “for the peace
order and good government of Northern Ireland”, only matters such as foreign

| For the bachground see: (1973) Crnd. 5460, Report of Roval Commiission on the Constitution
(Kilbrandony: Cmind. 5460-61, Menmorandum of Dissent: (1974) Cmnd. 5732, Demorracy and
Devolution: Proposals for Scotlund and Wales: (1975) Cmnd, 6348, Our Changing Denocracy:
Devolution 1o Scorfand and Wales: (1976) Cmnd. 6585, Devolution (o Scotland and Wales: Supple-
mentary Statement: (1977) Cmnd. 6800, Devolution: Financing the Devalved Services.

> Cmnd. 3460, p. 163

fCmnd. 6348 pp. 35-56.

{ Cind. 5460, pp. 152-154,

* Gee C. McCrudden, "Northern Irelund and the British Constitution . in The Changing Caonstittion,
(). Jowell and D. Oliver eds, 3rd ed.. 1994): B. Hadficld, ~The Northern Ireland Constitution™. in
Northern Dreland: Politics and the Constitution (B. Hadfield ed., 1992).
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relations. defence and nationality were reserved o Westminster, Lacal Northern
[reland ministries and departments were established in the usual areas of govern-
ment, and in this period Northern Irelund passed its own Laws and had its own
system ol administration and its own ¢ivil service, The Home Office was the
United Kingdom department with responsibility for Northern Ireland, but it had
no presence in Northern Treland and had linle direct knowledge of what wis
happening there, Although Westminster had retained ultimate legislative power,
4 convention developed that it did not concern itself with matters formally
devolved 1o Northern Irelund. Devolution as envisaged by the Government of
Ireland Act 1920 came to an end in 1972: that it did so wis not g defeet in the
concept of devolution,® but a reflection on a system which failed to take account
of the divisions within the Province, allowed one party which represented the
majority ol the people in Northern Ireland to ignore the interests of any other
group. and too great a willingness by successive United Kingdom governments
not to inlervene.

Scotland” and Wales

Although the central administration of Scotland had been the exclusive respon-
sibility of the British Government since 1707, and the Westminster Parliament
the sole source of legislation for Scotland. the distinctive Scouish legal system
and Scots law were guaranteed by the Treaty of Union 1707, In 1885 a Scottish
Office headed by a Minister with a seat in the cabinet, was created. The office
was upgraded to Secretary of State in 1937, and in 1939 the main base of the
Scottish Office became Edinburgh. Gradually executive powers were devolved to
the Scottish Office, which was able to devise, execute and administer the policies
of the United Kingdom government in a Scottish context. In addition the different
legal system required statutes that applied only to Scotland to be made by
Westminster. Scotland then had a system of administrative devolution.

Wales also had administrative devolution, but it had developed at a slower
pace than in Scotland. By 1945 fificen government departments had Welsh
sections with offices in Wales, but it was not until 1964 that the Welsh Office and
a Secretary of State for Wales were created, although a Minister of State for
Welsh Affairs had been established in 1951, Initially the Secretary of State for
Wales had limited powers, with powers being extended gradually. Unlike Scot-
land, Wales did not have its own laws and legal system, and there was no need
to legislate separately for Wales, except for legislation connected with such
matters as Welsh language, culture and heritage.

The Scotland Act 1978 and the Wales Act 1978
Nationalism in Scotland and Wales first became a considerable electoral factor
at the general election of 1966, when the Nationalist parties received the votes of
20 per cent of the electors in those countries. A Royal Commission on the
Constitution was set up in 1969. Its terms of reference were “to examine
the present functions of the central legislature and government in relation (o the
several countries, nations and regions of the United Kingdom: and 1o consider
whether any changes are desirable ... in the present constitutional and
economic relutionships ... Although the terms of reference were wide enough

to cover almost any aspect of the Constitution. the Commission limited its review

“ See the Kilbrandon Report. (see ante note ) para. 548.
" See the Stuir Encyclopedia. The Lawy of Scotlund. vol. 5,
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almost entirely to the question of national feelings and devolution. The terms of
reference insisted on the preservation of the political and economic unity of the
United Kingdom. The Kilbrandon Commission issued majority and minority
reports in 1973.* The Government did not accept either report in its entirety, but
held further discussions and issued several White Pupers. In particular the
Government pointed out that there were few parallels anywhere for dividing
between two levels of government powers and functions long exercised centrally
in 4 unitary state. and that after devolution to Scotland and Wales cach part of the
United Kingdom would have a different form of government.

The impetus 1o introduce legislation devolving power to Scottish and Welsh
assemblies was the parlous position of Mr Callaghan’s minority government
from 1976 onwards and his wish 1o secure political allies wherever they could be
found. Initially one bill to deal with both countries was introduced in the
1976-77 Session of Parliament but was abandoned after the government's defeat
when it attempted to introduce a guillotine motion. Two separate bills were
introduced in the 1977-78 Session, which after a long parliamentary struggle
became the Scotland Act 1978 and the Wales Act 1978. The Scotland Act
provided for a directly elected Assembly with legislative and executive powers,
the Wales Act for an Assembly with executive powers only. The devolution
legislation required the Acts to be approved in referendums; it also required the
approval of 40 per cent of those entitled to vote before the provisions would
come into effect. This threshold was not achieved in cither country, and the
legislation was repealed.

Background to the 1998 devolution statutes

Scotland and Wales®

From 1978 to 1992 the pressures for devolution to Scotland and Wales mainly
came from outside government and parliament; the then Conservative govern-
ment was commiltted to the preservation of the Union, and opposed to devolution.
The Scottish Constitutional Convention—a pressure group established in 1989—
helped to pave the way for devolution by the publication of reports and pro-
posals.’” In the 1992 general election both the Labour Party and the Liberal
Democratic Party were in favour of devolution 1o Scotland and Wales. The
Conservative Party, re-elected in 1992, remained opposed to devolution, and
instead introduced a series of procedural reforms designed to enhance the
treatment of Scottish and Welsh business in Parliament. improve aspects of
the Scottish and Welsh Offices and increase exccutive devolution.'” Throughout
the period of Conservative government, the Conservative Party had little elec-
toral support in Scotland and Wales. This difference between the electoral
preferences of the people in Scotland and Wales. and the political composition of

Top. citnote 1. OF 16 Commission members, cight Fuvoured o scheme of legislative as well as
exeeutive devalution o Scotland, six favoured a similar scheme of devolution o Wales. and eight
members were in favour of coordinating and advisory Regional Councils for Englund. partly
indirectly elected by the local authorities and partly nominated.

“See James Mitchell, “The Creation of the Scortish Parliament: Journey without End™, (1999) 52
Parl. Affairs 6515 Lavra McAllisier, “The Road 1o Cardiff Bay: The Process of Establishing the
Nutional Assembly for Wiles™, (1999) 52 Purl. Affuirs. 635,

Y Tonvards Scotland’s Parliament (1990, Scorland s Parlicmenr. Scorfands Ri¢hr (1995),

" Scotland in the union: a parinership for good. Cm, 2325 (1993); see Patricia Leopold Chap, X111
“Autonomy and the British Constitution™, in Awtonomy: Applications and Implications (Markku
Sukst ed.. 1998).
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the government at Westminster. increased the demands in Scotland and Wales for
devolution. In 1997 Labour won the gencral election with 2 commitment o
institute a wide range of constitutional reforms. White Papers on Scottish and
Welsh devolution were published in July 1997'2 in which devolution was placed
in the wider context of a series of constitutional reforms which would decen-
tralise power, open up government reform Parliament and incredse individual
rights. The Referendums (Scotland and Wales) Act 1997 was passed to give
voters in each country the opportunity to decide if the government should go
ahead and introduce legislation for devolution based on the respective White
Papers. In a 60 per cent turnout. 74.3 per cent of those voting agreed that there
should be a Scottish Parliament; a week later, in a 51 per cent turnout. 50.3 per
cent of those voting supported the creation of a Welsh Assembly. The 1979
referendums had required 40 per cent of the electorate to support the devolution
legisiation. there was no such threshold in the 1997 Act, and the on the basis of
the referendum results the Scotland Bill and the Government of Wales Bill were
published. Both Bills received the Royal Assent in 1998, and the first elections
were held in May 1999.

Northern Ireland

The establishment of lasting new provisions for the government of Northern
Irelund had been the aim of successive governments for many yedars. United
Kingdom governments came {0 recognise that solutions o the problems of
Northern Ireland had to involve the Republic of Ireland, and in 1981 both
governments agreed to establish an Anglo-Irish Inter-government Council. In
1985 the Governments of the United Kingdom and the Republic of Ireland
concluded the Anglo-Irish Agreement which established within the framework of
the Inter-Government Council, an Inter-governmental Conference. This would
consider, on a regular basis, matters relating to Northen Ireland and relations
between the two parts of the island of Ireland. The Agreement specified the
matters to be considered: political matters. security and related matters: legal
matters, including the administration of justice and the promotion of cross-border
co-operation. The Agreement was unsuccessfully challenged by four Unionist
Members of Parliament on the basis inter alia that it would fetter the statutory
functions of the Secretary of State for Northern Ireland, that it handed over
partial sovereignty (o the Irish Republic and would be in breach of the Union
with Ireland Act 1800.'* Although the Anglo-Irish Agreement committed the
British Government to the restoration of devolution to Northern Ireland, the
opposition of the Unionists to the Agreement meant that no progress was
made.

In 1993 behind the scenes talks between several of the political parties in
Northern Ireland progressed sufficiently to allow the “peace process™ to be given
official recognition and encouragement. The Downing Street Declaration'
between the British and Irish governments recognised and renewed the position
of Northern Ireland as part of the United Kingdom so long as that was the wish
of the majority of the people of Northern Ireland. It also stated that the British
government had no wselfish. strategic or economic interest in Northern Ireland™,
thereby indicating the neutrality of the British government in the future constitu-
tional position of Northern Ireland. Although ceasefires were announced in 1994,
12 Sentland s Parlianrent. Cm. 1658, A Voice for Wales (Cm. 3718).

" ex p. Molyneaux [1986] 1 WLR. 331
13 Cm. 2442 (1993).
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it proved impossible to convene multi-party talks. The governments of the United
Kingdom and Ireland continued 1o work towards a constitutional settlement, and
in 1995 a series of Frameworks documents were agreed. These documents
outlined proposals for a power-sharing model of devolution which would include
both the main communities in Northern Ireland, and address the relationship
between the two parts of Ireland and that between Ireland and the United
Kingdom. In 1995 unsuccessful attempts were made to encourage the holding of
multi-party talks by the establishment of an international body chaired by a
former U.S. Senator, George Mitchell. Unionist opposition to the Frameworks
proposals, the slim majority of the Conservative Government, and the ending of
the ceasefire put back the hopes of a constitutional settlement for Northern
Ireland. The election of a Labour Government did not mark any change of policy
on Northern Ireland, but the Government’s clear commitment to general constitu-
tional reform and sound majority in the House of Commons provided the
necessary impetus to make new progress. Multi-party negotiations—which with
the renewal of its cease-fire included Sinn Fein—under the chairmanship of Mr
George Mitchell started and concluded on Good Friday 1998 with the Belfast
Agreement.'s The Belfast Agreement was supplemented by agreements between
the British and Irish governments on its implementation. '

There are several ‘aspects 10 the Belfast Agreement. First it provided that
Northern Ireland would remain part of the United Kingdom and would not cease
to do so unless the people of Northern Ireland voted otherwise in a border poll;
the claim to jurisdiction over all of Ireland provided in the constitution of the
Republic of Ireland was to be repealed. Secondly the Agreement provided in
three strands the institutional framework for devolution. each strand representing
mwofmewmofmmumnMpmhmeﬁﬁinNonmImMndSHmMCMequmd
the establishment of an elected Assembly with legislative powers and an Execu-
tive. Strand Two provided for the establishment of a North-South Ministerial
Council to deal with matters of mutual interest to the Assembly and the Irish
Government.'” Strand Three created the British-Irish Council.'s Finally the
Agreement addressed a variety of issues of concern to both sides of the commu-
nity: the establishment of 4 Human Rights Commission and an Equality Council;
an Independent Commission on Decommissioning, and a commitment to the
disarmament of the paramilitary organisations:; policing; security: prisoner
releases and the criminal justice system. In May 1998 referendums on the Belfast
Agreement were held in Northern Ireland and the Republic of Ireland. In a 80.98
per cent turnout, 71.2 per cent of those who voted approved the agreement in
Northern Ireland, and in a 55.47 percent turnout, 94 per cent of those who voted
did so in the Republic of Ireland,

YhepmmeNlbchimnMumMnofMeNoan1Hdmm.\nmnmthmn
with transitional arrangements found in the Northern Ireland (Elections) Act
1998. This resulted in clections in June 1998 for the “new Northern Ireland
Assembly”, which was to become the Northern Ireland Assembly once an Order
in Council was made implementing Parts 1 and 111 of the Northern Ircland Act

'* The Agreement reached in multi-party negotiations Cm, 4292 (1998,

" Agreement Extablishing Implementing Bodies Cm, 4293 (1998): 4 erecment Establishing a North-
South Ministerial Cowncil Cm. 4294 (1998): Agreenment Extablishing « Brotish-1rsh Cauncil Cm.
1296 (1998).

7 post para, 5-047

™ post para. 5-048
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1998—the Act which implemented the Belfast Agreement." Unul that time
Northern Ireland remained subject to direct rule from Westminster. and the
clected “new Assembly™ was to start work establishing committees, standing
arders ete. in anticipation of the implementation of the 1998 Act. The Devolution
Order in Council was to be made, "It it appeared to the Secretary of Stale thal
sufficient progress has been made in implementing the Bellast Agreement”
(section 3 of the Northern Ireland Act 1998). Mr George Mitchell returned to
attempt o persuade the various parties to implement the Belfast Agreement. the
apparent success ol this process lead to the necessary Devolution Order being
made in December 1999, 1t was short lived:; devolution was suspended 10 weeks
later™ but was restored again in May 2000.”'
The 1998 Provisions for Devolution™

The devolution schemes for Scotland. Northern Ireland and Wales were
devised to meet the perceived different needs and circumstances of each country.
“The union state, which was never entirely uniform, may be seen to be more
disparate than before. Political factors have produced an asymmetrical state,
where Westminster and Whitehall have different relationships with each of the
constituent parts of the United Kingdom.”** However there are certain similar-
ities between the different devolution schemes. and these will be outlined before
considering each scheme individually.

Similarities in the three devolution schemes

The electoral systems

In all three countries there is one legislative chamber and elections are by
proportional representation (PR). The relevdnt devolution legislation provides
precise details of how elections are to be conducted. Supervision of electoral
systems is given to the relevant Secretary of State for each country. and in the
case of Northern Ireland elections are an “excepted matter”.* Systems of PR
were established to encourage multi-party “government” in the devoelved
administrations. ’

The system for Scotland and Wales gives voters two votes. The first is a vote
for a constituency member elected by the traditional first past the post method:
73 Members of the Scottish Parliament (M.S.P.) and 40 Members of the Welsh
Assembly are elected this way. The second vote is for members to represent the
regions, which are based on the European Parliament election regions. Scotland
has eight regions each returning seven members, Wales five, each returning four
members. These additional regional members are elected by the d Hondt™

" The aspects of the Belfast Agreement which dealt with policing and prisoner releases were dealt
with in separate legislative provisions

" Northern Ireland Act 2000.

= See Rick Wilford and Robin Wilsen, " A "Bare Knuckle Ride”: Northern Ireland ™, in The State and
the Nations: The First Years of Devolution i the Unired Kingdom (R. Hazell ed.. 2000

32 See Vernon Bogdanor, Devolution in the United Kingdom (1999): Alan Ward, “Devolution:
Labour’s Strange Constitutional *Design™ 7, in The Changing Constirution (Jowell and Oliver ¢ds. 4th
ed.. 20001 Noreen Burrows Devolution (20000,

' Colin Munro Suwlies in Constintional Law (2nd ed., 1999) at p. 44

“* Schedule 2.12 to the Northern Ireland Act 1998: this means that powers over elections can not be
transferred to the Northern [relund Assembly. Elections by PR had been provided in the Government
of Ireland Act 1920, but was not an excepted matter. and was abanduned by the Northern Trelund
Parliament in 1929.

** Named after its inventor.
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system of proportional representation whereby each elector casts his vote for a
particular party list*® and seats are allocated by reference to the votes cast for
each party in the region. As Scotland elects 56 of its 129 members by this system
compared to 20 of the 60 members in the Welsh Assembly. representation in the
Scotuish Parliament is likely 1o be more proportional to the votes cast than is the
case in Wales.

A different system of PR was adopted for the Northern Ireland Assembhly: the
single transferable vote, whereby voters mark their preference numerically
against their chosen candidates, the application of a formula establishes the
quotas required lo elect the necessary number of representatives. The 18 West-
minster constituencies for Northern Ireland each retumn six members to the
Assembly.

Subordination to Westminster

It is a characteristic of a devolved system that powers are delegated by the
centre to the regions without relinquishment of sovereignty.”” The 1997 White
Paper stated that; “The United Kingdom Parliament is and will remain sovereign
in all matters.”™ * Acts passed by the Scottish Parliament and by the Northern
Ireland Assembly are not sovereign, and may be set aside by the courts if they
exceed the institution’s legislative competence. The Scotland Act®® and the
Northern Ireland Act™ both make it clear that the Westminster Parliament retains
power to legislate for both countries, not only on matters specifically reserved to
Westminster, but also on devolved matters. Since Westminster remains the
principal law maker for Wales there was no need for a similar provision in the
Government of Wales Act. The precise details of the relationships between each
of the new institutions and Westminster (and Whitehall) were not provided in the
relevant statutes, but are found in a variety of non-binding written agreements.
Included in this is a convention which states that Westminster will not normally
legislate with regard to devolved matters without the consent of the relevant
devolved institution.” In the first two years of devolution, 14 Bills that fell
within the legislative powers of the Scottish Parliament were passed by West-
minster.® So far as Scotland is concerned, the constitutional theory of the
legislative supremacy of Westminster will have to be considered in the light of
the political reality that it is the Scottish Parliament that legislates and speaks for
Scotland. During the 1920-1972 period of devolution to Northern Ireland West-
minster found it difficult to exercise its supremacy over Northern Ireland. despite
the fact that the Unionist dominated Parliament saw devolution as second best to
full integration into the United Kingdom. and did not wish to provoke conflict
with the British government. It will be even more difficult in the case of Scotland

It is also possible to vote for a particular candidate on a party list, ¢f. the system for the elections
to the European Parliament. For an explanation of the different tvpes of voting system see Munro
Studies in Constinetional Law (1999), Chap, 4.

= Kilbrandon Report (see ante note 1) para. 543,

“Cm. 3638, para, 42, )

2807 provides that Scotland’s legislative power “does not affect the power of the United
Kingdom to muke laws for Scotlund.™ The Secretiry of State for Scotland has powers 1o override the.
Scottish Parliament (+.35) and Exccutive (s.58).

885060, 15(4). 26.

! Memorandum of Understanding and Supplemeniary Agreemenr, 11999) Cim. 144, para. 13; see ulso
H.C. 148 (1998-99). und see post para. 5-047,

* Including the Race Relations (Amendment) Act 2000. the Regulation of Investigatons Powers Act
2000 and the Sexual Offences (Amendment) Act 2000, In cach case the consent of the Scaltish
Parliament was sought and given.
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where independence is an option: a dispute with the government of the United
Kingdom could make this option more attractive to many in Scotland.

There also remain Secrctaries for State for each of the countries. who have
responsibilities for promoting the devolution settlement, ensuring effective work-
ing relationships between the Government and the devolved administrations. and
helping 1o resolve any disputes which may arise.** This representation ot Scot-
land. Wales and Northern Ireland at Cabinet level, eives them advantages over
the English regions. The different devolution arrangements for each devolved
administration mean that each Secretary of State has different roles within these
responsibilities. For example the Secretiiry of State for Wales has a particular role
to safeguard Welsh interests when legislation is going through Westminster: the
Secretary of State for Scotland has powers to prevent or reguire action by the
Scottish Fxecutive to ensure compatibility with international obligations™: it is
the Secretary of State for Northern Ircland who submits Bills for the Royal
Assent. The future role of the territorial Secretaries of State is unclear; it has been
suggested that if the separate offices continue, then devolution will have
failed.™

Devolution issues

Devolution issues are described in all three Acts as questions concerning the
lawful exercise of power under respectively, the Scotland Act, the Government
of Wales Act and the Northern Ireland Act.™ Each Act defines the term by listing
the questions that are to he regarded as devolution issues for the purposes of that
Act.” In short these are questions concerned with whether the relevant body has
acted within its statutory powers, or infringed a European Convention right™ or
European Community law. Special judicial procedures are provided to resolve
these questions. All three Acts provide the same scheme for lower courts to refer
devolution issues to higher courts and for further appeals in respect of such
decisions. The Judicial Committee of the Privy Council™ has final jurisdiction in
such matters. A question on legislative competence may be referred to the Privy
Council while a Bill is going through its legislative procedures.™ The relevant
law officers within their jurisdictions have to be notified of any devolution issue
proceedings to which they are not a party. and can require devolution proceedings
to which they are a party to be referred to the Judicial Committee. There is a wide
variation in the roles and powers of the law officers with respect 10 devolution
issues in the three jurisdictions, reflecting differences in the existence. roles and
powers of the law officers in each country.”'

“* Memorandum of Understanding Cm. 34441 1999) p. |. See also the Procedural Consequences of
Devolution H.C. 147 (1998-99).

= A does the Secretary of State for Northern Ireland.

SR Hazell ted), Constirional Futures (1999, Oxford University Press), p. 137,

W Gee Hoekstra v H.M. Advocate 12001 AC. 216: 2001 S.L.T 28 where the Privy Council
considered the meaning of a devolution issue.

7 §ee Scotland Act 1998, sched. 6. Northern Ireland Act 1998, sched. 10, Government of Wales Act
1998. sched. 8.

™ The first Act passed hy the Scottish Parliament, the Mental Health (Public Safety and Appeals)
(Scotland) Act 1999, was unsuccesstully chullenged in the Court of Session as being contrary to Art
S E.C.H.R.: A v The Sconish Ministery 2001 5.C. 1. 1

W Sce post Chap. 16.

0 Septland Act 1998, s.33 and Northern Ireland Act 1998, s.11.

41 §ee Burrows, Devolution (20001, Chap. 6.
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Human rights *

The devolved bodies are bound by the E.C.H.R. by the Human Rights Act
1998; Acts mude by the Scottish Parliament and Northern Irish Assembly are
regarded as subordinate legislation for the purpose of the Human Rights Act
(5.21(1)), enabling Acts which are incompatible with Convention rights to be
quashed by a higher court. The Human Rignts Act applied to the devolved bodies
before it came into effect for the rest of thz United Kingdom.

The obligation to comply with Convention rights is reinforced by the devolu-
tion legislation which also provides that the devolved bodies should apply
E.C.H.R. rights: acting in a way that appears to be incompatible with Convention
rights will raise a devolution issue. The Scotland Act, 5.29 and the Northern
Ireland Act. 5.6 provide that legislation that is incompatible with Convention
rights is outside the legislative competence f the relevant institution. Sections 57
and 24 respectively prohibit members of the respective Executives from making
subordinate legisiation that is incompatible with Convention rights.** Section 107
of the Government of Wales Act provides s milar restrictions on the more limited
law-making powers of the Welsh Assembly . however the Assembly will not have
acted witra vires if it makes secondary lecislation which is incompatible with
Convention rights where this is required by United Kingdom primary legislation.
Since there is no legal restriction o prevert Westminster legislating contrary to
the Human Rights Act. nor is there any obi: zation on it legislating in response 10
a declaration of incompatibility.* it is possible that there could be legal provi-
sions in England and Wales. that would not be permissable in Scotland or
Northern Ireland.

The Northern Ireland Act provides for acditional human rights protections not
found elsewhere in the United Kingdom. A Minister or Northern [reland Depart-
ment may not make subordinate legislation. or do any act which discriminates
against a person or class of persons on the zrounds of religious belief or political
opinion (section 24(1)(e)): a statutory Human Rights Commission is established
w0 “keep under review the adequacy and effzctiveness in Northern Ireland of law
and practice relating to the protection of tuman rights” (sections 68 and 69).
There is widespread support in the Scottish Parliament for the establishment of
a similar Commission there.

Cabinet stvle of government

In all three countries an executive is drav.n from (ke elected members, but the
formation and powers of the executives is very different. Borrows describes them
as *‘designer cabinets’. tailored to suit very different constitutional settle-
ments.”™ As will be seen.** the method of selecting the Executives is laid down
in some detail in the relevant statutes. as is the basis of the relationship between
the Executives and the elected bodies: the exact relationships will be determined
by the development of constitutional conventions. The very ditferent types of
cabinet government mean that the convention of collective responsibility with its
characteristics of unanimity, confidentiality ind the need for the contidence of the
legislature which have developed with respect cabinet government for the United

2 As detined by the Human Rights Act 1998, see pest Chap. 22
' See post Chap. 22,

“Atp. 104

** post paras 5-022, 5-031 and 5-040.
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Kingdom. cannot apply in the same way to the cabinets in the devolved insti-
tutions.*®

Funding

The funding arrangements for all three countries is basically the same as pre-
devolution. Block grants of money are paid to each administration by West-
minster. The sums are uprated annually in accordance with the Barneu
Formula.*” which allocates increased funds on a pro rata basis 1o increases in
England. This formula hus tended to contribute to higher public expenditure per
head in Scotland. Wales and Northern Ireland compared to poorer regions of
England and the Barnett formula was subject 1o inquiry in advance of devolu-
tion.™ However. the application of the Barnett Formula means that the actual
money available to Scotland. Wales and Northern Ireland depends on how United
Kingdom Mimsters in the spending departments such as education and health
(largely devolved). protect their budgets against claims for funding by depart-
ments such as detence and foreign relations (not devolved). United Kingdom
government policy decisions will effect the level of the block grant. irrespective
of how the Bameu Formula works in the allocation of funds. The Bamet
Formula 1s an administrative measure and was not given statutory force by the
devolution jegislation: it can be changed or replaced by the United Kingdom
Government. as 1t was in July 2000 when. contrary 10 the formula. the assigned
hudget for Wales was increased. Each administration determines for itself how o
spend the money assigned in the block grant. In all three devolved schemes there
are statutory provisions for the scrutiny of accounts.

Only Scotland 1« not totally dependent on Westminster tor its revenue. One of
the questions 1n the 1997 referendum was whether the Scottish Parliament should
have lax varving powers: 65.5 per cent of those who voted were in favour of such
powers. which are found in Part TV the Scotland Act. This allows the Scottish
Parliament with respect to Scottish tax puvers 1o increase or decrease the basic
rate of income tax set by the United Kingdom Parhament by a maximum of 3 per
cent. [ the Scottish Parliament decreases the tux rate. 4 pavment has to be made
o the Inland Kevenue to account for the shorttall.

Members” Inierests and conduct and privileges

The devolution legislation adopts a mixture of st tutory and non-statutory
provisions to regulate this. based on the experience al Westminster. The estab-
lishment of a public Register of Members’ Interests and a prohibition on paid
advocacy is found in the devolution legislation.*” 1t is for the devolved institu-
tions within this statutory framework to establish rules and procedures. and in
certain circumstances it will be a criminal offence to fail to comply with the rules.
Codes of Conduct for members and Ministers. overseen hy a commitllee on
Standards and Privileges. have been agreed and published in all three countries.
A more restricted freedom of speech than that found at Westminster™ is provided
in the devolution legislation.*" All three devolved legislatures have statuton

** See Burrows Devolunion (2000), Chap. 4.

' Named afier the former Chiefl Secretary to the Treasury. this formula has been used since the late
1970s.

“See H.C. 341 (1997-98). H.C. 619 {1998-99)

*5.39 Scotland Act: 5,43 Northern Ireland Act: 5.72 Government of Wales Act.

* post Chap. 13

8.4l 42 Scotland Act: 5.50 Northern Ireland Act: ss.77. 78 Government of Wales Act. The
provision are not identical in the three statutes. but have broadly the same eflect.
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powers to call for witnesses and documents in connection with matters within the
competence of the relevant body. Unlike the position at Westminster, there is
provision in certain circumstances for the prosecution of un-cooperative
witnesses—including members of the legislature.>* The devolution legislation
specifically provides that each of the legislatures is a public body tor the purposes
of the Prevention of Corruption Acts 1889 to 1916.%* This ensures that the statute
law on the corrupt making or acceptance of payments in connection with a public
body s business applies, something that is unciear with respect to Westminster.™

II. ScoTLasD

The Scotland Act 1998 provides lor both a Scottish Executive and a Parliament.
Of the three schemes of devolution, the Scotush one is closest to that found at
Westminster. although the 1998 Act allows for the Scottish Parliament to regulate
itself by means of Standing Orders. In advance of the first elections a cross party
Consultative Steering Group was established to make recommendations on the
procedure and working of the new Parliament.™ After the hirst election these
recommendations were the basis tor the establishment of Standing Orders on tor
example. the making of legislation. and the committee structure.

Devolved and legislative competence

The functions of the Scottish Parliament cnd the Scoutish Executive are only
those within their “devolved competencies™. This means that both bodies have to
act within the powers as provided by the 199% Act. The powers of the Executive
are in effect circumscribed by the powers of the Parliament.* However. unlike the
Scotland Act 1978 where specifically defined legislative and executive competen-
cies were transferred to the new Scottish bodies leaving all other powers to be
exercised by Westminster and United Kingdom ministers. the 1998 legislation
lists those matters reserved for Westminster and United Kingdom ministers.
leaving the rest for the Scottish bodies. The Scottish Parliament has a general
power lo make laws. known as Acts of the Scottish Parliament {section 28)."7
“within its legislative competence ™ (section 29), which means that Acts must not:

(i) Modify those “protected provisions™ listed in Schedule 4. These include
aspects of the Acts of Union. 1706. [707: the Human Rights Act 1998:
parts of the European Communities Act 1972, and most of the Scotland
Act 1998,

(i) Concern “reserved matters” listed in Schedule 5. Part T of the schedule
provides five general reserved matters: the constitution, political parties.
foreign affairs, public service, defence, and treason. Part I provides

<2 44 23-26 Scotland Act: ss. 44—46 Northern Ireland Act: ss. 7475 Government of Wales Act.
“15.43 Scotland Act: 5.79 Government of Wales Act.

*+ See Joint Committee on Parliamentary Privilege Report. H.L. Paper 43, H.C. 214 (1998-99), Chap.
3, and pesr Chap. 13.

% Shaping Scotland’s Parliament (HM.5.0.. 1998).

s Unless the Executive is acting on the basis of additional powers transterred to it by Order in
Council or on an agency basis.

*7 See Burrows Devolution (2000), pp. 57-635 for a Jiscussion on whether Acts of the Scottish

Parliament and Northern Ireland Assembly are a species of primary legislation or a species of
subordinate legislation.
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specific reservations with eleven broad heads. under each of which are
listed the particular items which are not within the competence of the
Scottish Parliament and Executive. The broad heads are: financial and
econom® matters. home affairs. trade and industry, energy. transport.
social security, regulation of the professions. employment. health and
medicine. media and culture and miscellaneous. There i1s provision for the
modification by Order in Council of reserved matters (section 30(2)). so
enabling an increase in the powers of the Scottish Parliament and
Executive.

(iii) Be incompatible with European Convention rights or European Commu-
nity law,

(1v) Have extra-territorial effect.

<

Remove the Lord Advocate as head of the system of criminal prosecution
in Scotland.

The fields in which the Scouish Parliament and Executive have powers
include: the health service.™ local government—including expenditure and the
financing of local government. education and training, housing. transport. sport,
the legal sysiem including law and order. farming. fishing. forestry. the arts. the
countryside and economic development. The Scottish Parliament has @ limited
tax varying power.™ it has 1o approve a Scotush budget and can debate any
matter of national or international importance. irrespective of whether the subject
matter is devolved or reserved.

The Executive

Appoimiment and dismissal and composition

Section 44 of the Scotland Act states that the Scottish Executive comprises the
First Minister. other ministers appointed by Her Majest: on his recommendation.
and the Scottish Law Officers (the Lord Advocate ané the Sohicitor General for
Scotland. who may. but need not be. M.S.P.5).%" The First Minister is appointed
by Her Majesty from among M.S.P.s. Her Majesty's discretion may be regarded
as imited by section 45 which requires the Scottish Parliament to nominate 2
First Minister from its members. who wili then be recommended by the Presiding
Officer”' 1o Her Majesty for appointment.®” The First Minister is required 10 have
his Ministerial recommendations approved by the Scottish Parliament (section
47(2)). so establishing the notion that the Executive is responsible to Parliament.
Ministers may resign from office, or be removed by the First Minister. 1f the
Scottish Parliament resolves by simple majority that 1t has no confidence in the

™ Apan from those matters reserved 1o Westminster which include abortion: embryology. surrogacs
and genetics: medicines. medical supplies and poisons (sched. 5 Pt I Head J).

* anre, para. 5-018.

“The press release in which the first Executive was named referred to it as “the Cabinet”: more
recently the First Minister has referred 10 it as the "government™. 1« composition 1s as provided b
.44, apart from the exclusion of the Solicitor General.

' The Presiding Officer (and his two deputies) have similar roles 10 the Speaker of the House of
Commons. but with additional statutory functions and powers.

“* The Scotland Act does not specifically require an election. bul wherc. as hus happened. there are
several nominations there was an election,
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Executive it must resign immediately (section 45(2)), but a general election will
only follow if a replacement Executive cannot be established.

In the 1999 elections no one party had an overall majority. A “Partnership for
Scotland™ was agreed between the Labour Party and the Scottish Liberal Demo-
crats, and the political composition of the Executive reflected this agreement. The
ministerial team of 19 is much larger than the ministerial team found in the
Scottish Office prior to devolution.

Executive Functions

The Scotland Act transfers to Scottish Ministers functions previously cxer-
cised by Ministers of the Crown that are within “devolved competence”.**
including the exercise of the prerogative and any functions conferred on a
Minister of the Crown by any statute in force before devolution came into effect
(section 33(2)).%* The Scottish Executive therefore exercises devolved executive
powers on behalf of the Crown. [n due course. additionz" statutory functions will
he conferred on Scottish Ministers by Acts of the Scottish Parliament (section
32). Executive functions are vested in the Scottish Ministers collectively but.
with the exception of the specitic powers of the First Minister and the Lord
Advocate. can be exercised by any member of the Scottish Executive (section
32(5)). There are specified exceptions to the general transfer of functions pro-
vided in section 33. Section 36 lists certain functions (shared powers) which
although transferred to Scottish Ministers can be also exercised by Ministers of
the Crown: section 37 extends shared powers to the power of Scottish Ministers
under section 2(2) of the European Communities Act 1972 to implement Com-
munity law obligations.”

The Sovereign retains direct executive powers 0 appoint and remove Minis-
ters. to dissolve the Parliament and require a general election to be held and to
sive the Roval Assent to Bills passed by the Scortish Parliament. Several powers
remain with the government of the United Kingdom including: elections: the
pOWer o prevent or require action in connection with international obligations
(sections 35, 38): payment of money into the Scottish Consolidated Fund: the
entitlement of the Attorney General to initiate and participate in devolution
proceedings: powers of Her Majesty in Council to alter Parliament's legislatve
competence. and transfer additional ministerial function to Scottish Ministers.

It is for the Scottish Executive to decide the policy and legislative programme
to be followed. und a four year plan was published in September 1999.

The Parliament

Commitiees in the Scortish Parliament

The Scottish Parliament works extensively through committees, although
unlike the devolution legislation for Wales and Northern Ireland. detailed provi-
sions on committees are not included in the Scotland Act. The establishment of

3 See anre para, 5-021.

4 63 allows for additional powers to be transferred to Scottish Ministers by Order in Council; 5.108
provides authority to transfer powers from Scottish Ministers to a Minister of the Crown.

©3 See post para. 6-018. The Concordat on Co-ordination of E.U. Policy [ssues attempls to set out the

role of the Scottish Executive in European matters, see Cm. 4444 (1999) paras. 17, 19, and post
para. 5-049.
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certain committees is mandatory: Procedures: Standards: Finance: Audit: Euro-
pean: Subordinate legislation: Equal Opportunities and Public Petitions. In addi-
tion the Scottish Parliament has general powers 1o establish subject committees.
Eight have been estabhished: Education. Culwre and Sport, Enterprise and Life-
long Learning. Health and Community Care. Justice and Home Aftairs. Social
Inclusion. Transport and the Environmeni. These subject committees have ses-
eral roles: to assist in the scrutiny and revision of legislation: 1o scrutinise the
Executive: to conduct inquiries as required by the Parliament: mitiate legislation:
scrutimse financial proposals. The volume of work imposed on these commitiees
could put & strain on their abiliy 10 work effectively,

Legisiative procedures m Scorland

The Scottish Parliament may pass both primary and secondary legislation far
Scotiand. As the Parliament is unicamerul 1ts procedures must ensure that there
15 proper scrutiny of both types of legislation.

Primary legisiation

Standing Orders require pre-legislative consultation with hodies or parties who
would be concerned with the proposed legislanon. On introducing o Bill the
relevant Minisier must provide:

(1 written statements from both the member of the Exccutive in charge of
the Bill and the Presiding Officer that m his or her view 1t~ within the
legislatve competence of the Parliament (section 31(1).2)):

(i a mancial memorandum giving estimates of the administratiy @ and other
costs. and indicating where those cost will fall:

i explanators notes summarisine what the Bill will do:

(1 policy: memorandum setting out the policy objectives of the Bill, the
alternative approaches considered wnd discounted. the consuitation unde:-
taken. eficer of the legisiaton on equal opportumities. humiun rights
sustinable development. et

Secuon 36 requires o Bill 1o pass through three stages. but leaves the details 1o
be provided by Standing Orders."” In Stage one the general princip.es of the Bill
are considered. this will usually involve o Bill being referred to onz or more
subyect commitiee: the final debate and vote will he before the whole Parliament.
In stage two the Bill is subjected o detailed scrunny, either by a committee or by
¢ commitiee of the whole Parliament. amendments may be introduced at this
stage and at the third stage. when the Parliament will vote on whether the Bill
should be passcd

A Bill will be presented for the Roval Assent by the Presiding Ofncer.
provided it has not been referred to the Privy Council. Section 33 provides that.
within o four week period of & Bill being passed. the Advocate General (a
member of the Scotuish Executive). the Lord Advocate or the Atomney General

™ These are the equivalent of statutony committees 1 Northern Ireland: i Wales subject commitiees
are includged within the general h:.idmn of stawlory committees.

“ Standing Orders of the Scottish Parhiament provide for u shghtiyv different procedure tor seven
different tvpes of Public Bill:: Member'« Bill (the (uun.l.lt‘ﬂl of & Privite Member's Bill a
Westminster: Committee Bill: Budget Bills, Consohidanon Bills. Statote Law Revision or Repeal
Bills: Emergency Bills. There iv also @ separate procedure tor Privaie Bilis
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{both United Kingdom ministers) may reter a question of the legislative compe-
tence of the Parliament to pass the Bill to the Judicial Committee of the Privy
Council. In addition the Secretary of State for Scotland may intervene to prohibit
the Presiding Officer from presenting a Bill for the Royal Assent where he has
reasonable grounds to believe that it would be incompatibie with any inter-
national obligation or the interests of detence or national security or would have
an adverse effect on the law as it applies to reserved matters (section 33). This
gives a United Kingdom Minister of the Crown a power to prevent the enactment
of legislation by the Scottish Pariiament.

Since May 1999 a variety of Acts have been passed. including two based on
long standing recommendations of the Scotush Law Commussion, ¢xamples of
the benefit of devolution. The Bail. Judicial Appointments. cte. (Scotland) Act
2000 was passed to ensure compatibility with the E.C.H.R. ot several aspects of
Scots law and procedure including: procedures for the cranting of bail: the terms
of appointment of temporary sheriffs. following the cecision of the High Court
ot Jusuciary in Starrs and Chambers v. Procurator Fiscal Linlithgow™: and the
court duttes of Justices of the Peace,

Necondary Legtslation

A Subordinate Legislavon Committee considers ol instruments laid before
Parliament on a variety of procedural aspects. An insirument is then referred o
the lead commuttee. the committee within whose renut the subject matter ol the
instrument lalls: this commuttee must report within <0 davs whether the instru-
ment ~hould be approved or annuiled.

The serwtiny funcrions of the Scorrislt Particanent

The Scottish Parhament holds the Executive o account™ in much the same
wiay das at Westminster: by debate. pariiamentary guestions™ and committees
including subject commuttees which shadow the portiolios of the Scottish Minis-
ters. A Code of Conduct for Scottish Ministers adopted in July 1999 1s similar 1o
that found at Wesumninster. [t states that Mimisters have a duty to uccount and be
held to account for the policies. decisions and actions taken within their field of
responsibility. A Code of Practice on Access 1o Scotush Exccutive Information
will eventually be replaced by a Scotish Freedom of Information Act,

The Scottish Parliament may only force un election before the end of its four
vear term if such a4 move has the support of two thirds of its members, or if
vacancy arises in the ofticer of First Minister and no member is able 0 win
sufficient support to form a new government within 238 gays (section ).

[II. NORTHERN [RELAND

The very different background to the devolution settlement for Northern
Ireland is seen in section | of the Northern Ireland Act 1998. This declares that
Northern I[reland remains part of the United Kingdom. and provides that it will
not cease 1o be so without the consent ot the people of Northern [refand voting

“12000] S.LLT. 420 this decision also lead 1o moves by the Scottish Executive 1o establish un
independent Judicial Appointments Commission.

™ The word "accountable”™ does not appear in .44 of the Scotland Act which establishes the Scottish
Executive ¢f. 5.56 of the Government of Wales Act, which establishes the Welsh Executive Com-
mittee.

™ Provided for in Standing Orders: in the first four months of the Scottish Parliament's existence
more questions were put down than in a vear at Westminsier.
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in a poll for that purpose. It marks a new beginning for devolution in the Province
oy repealing the Government of Ireland Act 1920.7'

Devolved and Legislarive Competence

A general legislative power is devolved o the Northern Ireland Assembly. bu;
this power is subject to greater restraints than is the case in Scotland, Three ypes
of powers are defined in the Northemn lreland Act: “transferred matters”
“excepted matters™ and “reserved matters.” The Northern Ireland Assembly and
Northern Ireland Executive have functions in relation to “transferred matiers”.
which are all matters which are not “excepted” or “reserved”. Excepted matier
are sel out in Schedule 2. and are matters which. in effect. will never b
transferred 10 the Northern Ireland institutions: these inciude: Crown matters.
Parliament. international relations. defence. treason. elections. national SECUrity.
nuclear energy and the Northern Ireland Constitution including parts of the 199
AcL™> A much Jonger list of reserved matiers is laid down in Schedule -
including Crown property. post office and postal services. criminal law. courts.
frearms cndd explosives. lelecommunications. measurements. surrogacy. dat.
protection und consumer safety, An item on the reseryed hst is potentialiv withir
the legisizive competence of the Assembiv bu only with the consent of the
Secretary of State for Northern Ireland (section 8(h) 1. However, as in Scotlang
the Assembly even with respect W transferred matters. must act within 11«
legislative competence.” which means that Acts must not.

(1) hase extru-territorial application:
() deal with un “excepted matter™ other thun n an ancillary wan
ting be incompatibic with E.CH.R rights or European Communiny faw:

(v diseriminate against any person or cliss of persons on the ground
religious beliet or politcal opimon =

(v medify an Tentrenched enactment™

The legisiatne powers of the Northern Ireland Assembly include agriculture
emvironment. education. health.™ social services. culre and the ans. Unlike the
postion i1 Scotiand. emplovment. the civil service”™ and social security™ are
within the powers of the Assembiy. Powers have been transferred 1o the Execu-
tive within those areas that fall within the legislauive compelence of the Assen-
bIv™: addinonal powers can be conferred by u Act of the Assembly (sectior

29,

' See Brigic Hadtield. “The Belfast Agreement. Sovereigniy and the State of the Union ™. | 1998 P.L
594,

" “Exceptec matiers” under the Northern Ireland Act are similar 10 “reserved matters" under the
Scolland Ac

"' Similar restrictions apphy 1o limit the powers of Northern Ireland Ministers and their Depari
menis

" There is nsuch limitation on the Scottish Parhament or Executive

" iz most o the Evropean Communities Act 1977, the Human Rights Act 1998 und various section
of the Norther Ireland Act 1998 (5.7

" Apart fror those matters reserved to Westminster which include embrvology. surrogac\ anc
genelics. T

" Northern Ireland has always had its own civil service. it is possible that Scotlund and Wales wii
eventually seck their own civil service.

™ Beneht rates musi remain the same as elsewhere 1n the United Kingdom

" Subiect 1o similar restrictions <24, 25 2¢
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The Executive

Appointment, dismissal and composition

The particular problems of Northern Ireland have led to a complex procedure
for the establishment of the Northern Ireland Executive which uims to move
Northern Ireland towards power-sharing. The Assembly elects the First and
Deputy First Ministers as a team.™ and both are designated as chairmen of the
Northern Ireland Executive Committee (section 20(2)). They are required to act
jointly when exercising their functions which include nominating Ministers o the
North-South and British-Irish Councils, exercising certain prerogative powers of
the Crown in Northern Ireland and deciding on the number and functions of. the
Northern Ireland Ministers.®' The lawer decision has to be approved dy the
Assembly. Unlike the position in Scotland and Wales. the First Minister and his
deputy have no powers to nominate. appoint or dismiss other members of the
Executive Committee. Ministers to Gl the positions have to be elected by the
Assembly using the d'Hondt system of proportional representation which is
desizned to give the parties ministerial posts in proportion to their strength in the
Assembly. but not necessarily the posts of their choice. The Execuuve Commit-
tee o established is a multi-party body which will require cross-community
support™ from the Assembly: it is not bound by collective responsibility and
neither the First Minister nor his deputy have any power to discipline the
Executive us a whole,

The establishment of the first Northern [relund Exccutive Committee was i
long drawn out affair. with the Assembly and the Exccutive committez sus-
pended for a time. It was not unul May 2000 that devolution was reinstated. but

~ without the participation of two Democratic Unionist Ministers.*

cxecutive Functions

Executive power in Northern Ireland continues to be vested in Her Majesty.
but with respect to transferred matters it will exercised on Her Majesty’s pehaif
bv Northern [reland Ministers and Departments (section 23). The Executive
Committee. composed of the various Ministers, has the functions set out in
Strand One of the Belfast Agreement. [t was part of this Agreement that
\inisters should agree a Programme for Government: the first draft programme
was eventually agreed in October 2000. as was a dratt budget which reflectad the
regional priorities of Northern Ireland. A Code of Conduct tor Ministers. similar
to the one which applies to United Kingdom Ministers. was agreed in March
1999,

The United Kingdom Government retains a number of powers to legislate for
the Assembly by Order in Council, e.g. to amend the list of reserved and
excepted matters following a request trom the Assembly.

“ Eacn successful candidate must have the support of a majority of the Assembly and the support of
hoth tae¢ majority of Unionist and Nationalist members.

“ Up 10 u statutory maximum of 10.

“2 A variety of decisions in the Assembly can only be taken if there is “cross-community support.”
Members are required when signing the Assembly roll to designate themselves as “umomst™.
“nationalist™ or other, Calculations ds to whether a measure has cross-communily support are based
on these designations.

' See ante para. 5-011.
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The Assembly

Committees in the Assembly

The 1998 Act provides for statutory committees to “advise and assist each
Minister in the formulation of policy ™ (section 29). The d'Hondt method of
clection is used 1o ensure that the commitlees represent the Assembly composi-
von. making them another feature of power sharing within the Assembly. These
committees have several difterent roles: to scrutinise and revise legislauon in the
course of s passage through the Assembly: 1o assist in the formulation of policy:
10 initiale legislation: and 1o hold the Executive to account.

Levislarive procedure in the Assembly

The Northern Ireland Assembly can pass both primary and subordinate legisla-
non. Procedure for both 1~ broadly the same as that i Scotland.™ with the
following difference~ with respect o primary legislation:

tir at the pre-legislanve stage. the Civie Forum™ his 10 be consulted on
social. economic and cultural matters;

(i the Presiding Ofnicer™ must serutimse a Bill on s miroduction 1o the
Assembly and before its final stage 1o ensure 1t within the legislative
competence of the Assembly if he considers that o Bilh s concerned wath
an excepted matter in an ancillary fashion. or with @ reserved matter. he
has 1o reler 1t o the Seeretary of State o determane il the
process can continue (secton 104

ceislanive

(i the Presiding Otficer must send o copy of evers Bill 1o the Northern
ireland Human Rights Commussion which can advise as 1o the compati-
hilis of the Bili with hunam rights, including the E.CHK. tsecuon
130400

fvacommitiee established by the Assembly has power to examine Bills 1o
ensute therr conformity with equalits and human rights requirements:

(v oonhy the Anorney-General of Northern reland (u United Kingdom goy -
ernmeni mimster?™ within o four week period of o Bill being pussed may
make @ reference to the Privy Council on any guestion of the legislanve
competence of the Assembly (sectuon 11):

(vi) the Secretary of State for Northern Ireland submits Bills for the Roval
Assent and has o discretnon not o do so iy certain circumstances (section
14

Only three Acts were passed by the Assembly in 1999-2000. two rurther Bills
that were going through the Assembly when it was suspended were brought into
force by the Secrewry of Stale acting under section 48 of the 1998 Act.

M Statutony commitiees can delegate thew responsibilines i relation 10 the procedural serutimy of
subordinale legislaton o an officer of the Assembly known as the Examiner of Stawions Rules.
*" Estabiished under Strand One ol the Belfast Agreement. 11 has 60 members. and includes
representalives of busimess, agnculture. the churches. voluntary bodies ete.
M similar positon to that found in Scotland. anie note 61

See s 68-TU. and amie para. 3-016. 1t replaces the previous Standing Advisory Committee on
Human Rights,
There s no equivalent 1o the Scottish Lord Advocate in Northern Ireland. Fron 1921-1972
Northern breland had s own Auorney-General.
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The scrutiny functions of the Northern Ireland Assembliv

Ministers ure required by statute to: “be accountable . .. through the Assem-
bly. for the activities within their responsibilities, (and) their stewardship of public
funds ... . (and to) ensure all reasonable requests for information from the
Assembly . . . are complied with.”** The Assembly has the same means of holding
the Executive to account as in Scotland: debates, question time and committees.

An additional unique type of accountability to the Assembly is found in the
powers of the Assembly to police “the pledge of office™.” to which all serving
Ministers must subscribe. This, inrer alia. commits Ministers to democratic and
non-violent government and to serve all the people of Northern [reland equally.
The Assembly can resolve that it has no confidence in a Minister either because he
is not committed to non-violence and exclusively peaceful and democratic means
or he has tailed to observe any other of the terms of the pledge of office.”" If
carried. such a resolution (which requires cross-community support: section 30)
would exclude a Minister from oftfice for a |2 month period. The Assembly may
on similar grounds resolve that it has no confidence in a particular party.”*

V. WaLEs

The National Assembly

The National Assembly for Wales is elected for a four vear term with no
provision for carly dissoiution: such Provision wis unnecessary as it is not a
legislatve body able o refuse 10 pass government Bills. all powers o make
primary legislution remain with Westminster. The Secretary of State for Wales 1s
required to “carry out such consultation {with the Assembly) about the govern-
ment's legislative programme for the session as appears to him to be appro-
priate” (section 31)."" This requires him to attend and participate in the
Assembly’s proceedings at least once cach parliamentary session. The National
Assembly may consider and make representations to the United Kingdom gov-
ernment about any malter affecting Wales (section 33). which the Assembly has
interpreted as a naht to propose Bills and suggest amendments to Bills before
Westminster: there is no obligation on the Government fo 1ake such representa-
tons into account.™

The National Assembly was established o replace the Secretary of State for
Wales in the administration of Wales and in the enactment of subordinate
legislation. known as Assembly Orders,” as well as the issuing of circulars
setting out policy statements and giving guidance on the carrving out of statutory

“ Gee Sched. 4 of the 1998 Act which includes this obligation in the Ministerial Code ot Con-
duct.

" See Sched. 4 to the 1998 Act

"1 Which includes compliance with the Ministerial Code of Conduct.

2 A motion to this effect may be moved by any 30 members of the Assembly, by the First and Deputy
Mimsters acting together. or the Presiding Oftficer acting on instructions from the Secretary of State
<. 18012) and 300,

" He need not consult about 4 Bill if he considers that there wre considerations which make it
inappropriate for him o do «o (5. 31(<4)).

"4 The relationship between the Assembly and the Secretary of State for Wales has been further
explained in a Protocol adopted in January 2000: Devolution—A Dvnamic. Settled Process (Institute
for Welsh Affairs).

“* Standing Orders provide for the procedures for the enactment of subordinate legislation. subject to
the requirements of s5.64-68 of the Government of Wales Act 1998.
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powers. In consequence Assembly Members are members of both the executive
and the legislature in Wales.

Powers and tunctions of the National Assembly

Devolved and legislative comperence The Assembly has such specific powers
and funcuions as are transferred. conferred or imposed on it by the 1998 Act or
any other Act (section 22). Before these powers could be exercised the Secretary
of State for Wales. by Order in Council. had 10 transfer the ministerial functions
laid down in Schedule 2 of the 1998 Act to the National Assembly. The necessary
Order”™ came into effect in July 1999, and the National Assemblv has had
conferred on it powers in the fields of: agriculure. forestry. fisheries and food:
culture (including museums, galleries and libraries): economic df‘\-clopmem
education and training: the environment: health and the health services: high-
wuy st housing: industry: Jocal government: sociul services: sport and recreation:
tourism: 1own and country pianming: transport. water and flood defence: and the
Welsh language. Additional powers will be transferred 1o the National Assembiy
as new legislation 15 enacted by Westminster. The extent and expansion of its
powers depends on the extent 1o which the Westminsier parliament 15 willing 1o
delegate further discretionary powers to it

The National Assembly has powers 1o transfer to itself by statwiors instrument
all or any of the funcuons of any of the Welsh health authorines (section 27, It
also has o vaneny of powers with respect o those Welsh public bodies listed
scheduie 4. including the Further Education Funding Council for Wales. the
Welsh Tounst Board and the Sports Council for Wales (section 28 It may
certain circumstances make reguiauens under section 2(21 of the European
Communities Act 1972 (section 29).

The tuncuons exercised by the Assembly or the members of the Assembly
Cabinet™ arc only exercisable within the scope of the powers transferred 10 o
conterred on them. There are specific imitations on its legislative powers with
respect o European Commumity obligations (section 1061 human rights (section
1071 and mternanonal obhganons (sectuon 108,

Addinional tuncrions The Assembly 1 expected 10 contribute 10 the economic
growth of Wales by setting a new economiv agends lor Wales. while promoting
sustaiable developn i (section 12117 11 is also required 1o sustaim and pro-
mote local government in Wales (section 1131, promote the interests of voluntary
organisanions (section 114) and consult with business organisations tsection 1131,
Il is 4 national debating and investigatory forum for Wales and Welsh aftfairs and
may 10 cause inquires to be held in any matter relevant to 1ts tunctions (seclion
390

The 1998 Act established the National Assembiy as a “body corporatc”™
tsection 1(2)). and all Assembly staff are members of the home civil service
tsection 34). The Assembly has instituted steps 10 give its civil servants greater
independence and 1o move away from body corporate status. The Assembly 1s
required. so far as is possible. to treat the English and Welsh languages equally:

TS0 1999 No. 6721 Sched. 1 of the Order lists Acts of the Westminster Parliament which delegated
powers 10 Ministers of the Crown. which so far as they relate 1o Wales are transterred 1o the Nationa!
Assembiy

" post pare, S-040

" Sec also s 1260 onretorms 1o the Welsh Devejopment Agencs.,
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members may speak in either language and simultaneous translation is provided
for speeches made in Welsh. o"

The Committee structure

The Welsh Assembly runs under a committee structure. The 1998 Act requires
the Assembly to establish an executive committee, subject committegs. u sub-
ordinate legislation scrutiny committee. an audit committee and regional com-
mittees.”™

The Executive Committee

Although the Welsh Assembly is the executive in Wales. the equivalent to a
cabinet is found in the form of the Executive Commuttee. Its members are the
Assembly First Secretary, the chair of the Executive Committee. and the Assem-
bly Secreta-ies (section 36). The 1998 Act allows the Assembly to provide 1ts
own title for this committee and it has decided that it should be called the Cabinet
and its members known as Ministers headed by o First Minister. the nomen-
clature which will be adopted here. The First Minister is ¢lected by the National
Assembly ' and he notifies the Assembly of the Ministerial appointments he hus
made (section 3317 The Assembly has no role in the appointment or dismussal of
the other Ministers. The First Minister has discretion s to the how 1o ullocute
the ficlds of responsibilities devolved to the Assembly 1o his Ministers. The
Assembly can delegate the powers and functiens transferred to it to any commit-
tee of the Assembly.* or w the First Minister isection 62).

The Welsh Cabinet is of a different type to that found at Westminster. und the
Ministers are not ministers in the same way as at Westminster or in Scotland and
Norhern lreland: it exercises its functions on behalf of the Assembly and in
co-operation with it and Ministers do not have powers by virtue of their office.
The more powers and functions that are deleguted to the Cabinet and its Minis-
ters. the more the Welsh Cabinet will begin to function like its Westminster
equivalent.

The First Minister is accountable to the Assembly for the Assembly Cuabinet as
4 whole. und cach Minister is accountable to the Assembly for the exercise of
those parts of the Assembly’s functions allocated to him (section 561, The
Assembly is required 1o include provisions in its standing orders o allow for
questions to the members of the Assembly Cabinet. Assembly committees play
an important role in enforcing accountability.

[n the 1999 election the Labour Party emerged as the largest party. but without
overall control of the National Assembly. It decided to form a minority admini-
stration. but in February 2000, a vote of no confidence in the First Minister
resulted in his resignation. The election of a new First Minister. Rhodni Morgan
resulted in a informal relationship with Plaid Cymru and the publication of a
policy document which was in part supported by Plaid Cymru. In October 2000

“ Additional committees may be estabiished s the Assembly considers appropriate 15341 ¢.2.
committee vn Equal Opportunities and on European Affairs,

' f the First Minister resigns, or loses the confidence of the Assembly. a replacement has to be elected
by the Assembly: the other Ministers remain in office. In February 2000, Alun Michael resigned as
Firat Minister shortly before a vote of no confidence was carried by 31 votes to 27.

* Sranding Orders provide a maximum of nine Ministers including the First Minister.

* [t can pass a motion of censure on a Minister as it did by 30 votes to 27 in respect of the Agriculture
Secretary in October 1999: she remained in office until dismissed oy the First Minister in July
2000.

£ Which can further delegate the power to the Minister or a sub-committee (5.62).
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a4 more formal coalition bgrween Labour and the -Liberal Democratic Party—
which was give two seats in the Cabinet—emerged with the publication of a
Partnership Agreement.

Subject commiitees with responsibilities for the fields in which the Assembly
have functions are elected by the Assembly. (section 57). The Minister for thal
ficld or fields is a member of the relevant commitiee. but does not chair it. The
roles of these committees include:

(i1 holding the administration o account by calling for papers and witnesses
Lo appear before them:

(i} policy-making both with respect 1o the work of the Welsh Assembly and
by responding to. developing and amending Westminster legislative
proposals:

(i1 considering such draf: secondary legislation as the Deputy Presiding
Officers decide should be referred 10 them:

tivy reviewing expenditure and advising on budget aliocation.

There is & subordinate leeisiarion commities which scrutinises all subordinate
legisation that comes before 1ne Assembly 1o ensure that 1t s not defective and
that all the necessary procedures have been complied with. The Audit Commirre:
18 responsible for ensuring tha: the Assembiy s resources are used properly and
efficiently. It examines and reporis on the reponts of the accounts of the Assembly
prepared by the Audior Generel for Wales. It may 1ake evidence on behalf of the
House of Commons” Public Accounts Committee. which can continue 10 inves-
igale public expenditure in Wales. Kegional Comminees for each of the four
regions of Wales have 1o meet i their regions at least twice @ vear and advise the
Assembly on matters aftecting the releyant region.

V. Enclann

Englund 1~ the oniy country i the United Kingdom without 1ts own particular
insututions.” A separate regioz:! parhament and gos ernment for England would
put England in the sume position as Scotland. Wales und Northern Irelund. This
solution would be & move towzrds 4 federanon in which England. by virtue of its
¢ ze. would be dominant and necome @ rival 10 Westminster. It was for these
reasons that in 1973 the Kilbrandon Commission concluded that a United
Kingdom federation of four countries with a federz! Parliament und four provin-
cial Parhaments was unrealisuc.” A varaton would be 10 exclude Scottish.
Welsh and Northern Irish M.P.s from taking part in “English business™ at
Westminster. creating an English parliament within Westminster.” The problem
with this solution is that it ignores the fact that any issue involving the expendi-
ture of public money is of concern 1o all of the United Kingdom. since the level
of the block grant to the devoived administrations is dependant an the level of
expenditure in England.” The least radical solution would be to introduce a

" This raises the role of Scortish M.P.s i1 the passing of legislavion that will not apply 10 Scotiand. see
post para. S=045.

" Cmnd. 5460,

“ See H.C. 185 (1998-99) for a discussion of this proposal: it 1s a proposal which appears 1o have the
support of the Conservative Pamv. Sec Robert Hazell. “The English question: can Westminster be
proxy for an Enghish Parliament™™ [2(¢)]] PL. 265

"ante para, 3-018.
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variety of procedural reforms within Westminster.” The alternative would be 10
create a series of regional assemblies for the various regions of England.'
Although no moves have been made towards uny of these solutions, the Rﬂ"lO[ldl
Development Agencies Act 1998 could be regarded as u first step towards
regional devolunion within England.

The Regional Development Agencies Act 1998 provides for the creation of
eight new Regional Development Agencies which came into effect from April
1999."" The purposes of these agencies is: to further economic development and

regeneration: to promote business. cmployment and the development of the skills
:equu‘ed in the relevant area: and where relevant o an area. to contribute o
sustainable dev clopmem in the United Kingdom (section 41.'* Broad powers ure
conferred on the Agencies to do whatever (hev think is necessary to achieve these
purposes (section 3). The Agencies are established as non- -department public
bodies. o vperate mdt,pcndeml\- from government ~ection 3). How-..n,r. the
Secretary of State has extensive statutory powers with respect to the Agencies
including the power to appoint members. alter the =xtent of a region. muake
arants, issue guidance and directions. The ability of the RDAs to implement the
roles assigned to them was initially constrained by their budgets and restrictions
on how they spend the money atlocated 1o them. '

The RDA Act provides the potential tor a stawtory refationship o develop
hetween RDAs and Regional Chambers. Regional Chambers are nen-statutory
hodies which have been set up as voluntary assoctations ot local councillors und
representatives from businesses, trade unions. voluntary organisations ete. All
cight English regions have established such Chambers. most calling such bodies

“assemblies”. Where the Secretary off State is of the opinion that a Chamber is
suitable' he may designate it as the Regional Chamber for the region (section ).
thereby requiring the RDA in the exercise of its functions. to consult and have
regard 1o the views expressed by the Chumber, Section 18 enubles the Secretary
ot State 1o extend the roles of the Chambers by developing a line of accountabil-
ity between a RDA and a Regional Chamber. How this will work will depend on
the directions given by the Secretary of State which could include directing that

the RDA should supply the Chamber with certain specified information and-

answer guestions about the information supplied by it to the Chamber. The fact
that the Chambers are unelected and luck statutory authority limits the extend to
which they can develop meaningtul powers. The pressure for regional asse mblies
in England 1s uneven with the region: il bodies in the north of England taking most
of the mitiatives.

Gevernment Offices

[n 1994 Government Offices were established in each of the cight English
regions with the task of providing better integration of government activity. The
work of these regional offices should be strengthened by the establishment in
April 2000 of a Rn.t__nonal Coordination Unit. headed by 4 government minister,

" pest parit, 3-046.

“One of the prohlems with this solution is that there are not always obvious regions within Eng-
Tand.

" Provision was made for a ninth Agency in Lundon, which was established in April 2000 as purt of

the Greater London Authority.

12 See the White Paper. Buiiding Parmerships for Prosperiyv. Cm, 3814 (19970,

'+ Combined RDA budgets should rise by £500m per year by 2003}

'+ The basic criteria were luid down in the White Paper (Cm. 3814 (1997)): further gudance was
issued in September 1998,

5-044
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It remains to be seen whether these initiatives (and proposals 10 establish formal
relationships between regional Government Offices with RDAs) will strengthen
central government in the regions rather than encourage regionalism.

Westminsier and England. Scotland. Wales and Northern Ireland

No immediate change was made in the number of M.P.s sent to Westminster
by Scotland. Wales or Northern Ireland. Section 86 of the Scotland Act 1998 by
amending the rules for the redistribution of seats in the Parhamentary Conr-
stituencies Act 1986. allows for a reduction in the number of Scottish seats in the
House of Commons'®: this reduction is 1o be put into effect after the next review
by the Boundary Commission for Scotland. sometime between 2002 and 2006.
No similar provisions are found in the legislation for Wales or Northern Ire-
land.'®

A matter that has not been resolved is what has come 10 be known as the “West
Lothian Question™.”” or more accurately the English Question. Since M.P.s
representing English. Welsh or Narthern Ireland constituencies have no voles on
legislation passed by the Scottish Parliament. why should M.Ps representing
Scottish constituencies at Westminster be allowed 10 vote on leeisianon which
applies to Englund and Wales. but not 1o Scotlund” No solution has been put
forward o this question by the Government. Possible solutions were discussed
ahove, "

Prior 1o devoluton Scotlund. Wales and Northern ireland cach had ¢ Grand
Committee in the House of Commons. These commitiees. in particular the
Scottish Grand Committee. had their roles enhanced in 1994-93 10 enable them
o hold ministers w0 account and debate matters of concern o the reievan
countrs. The Procedure Committee has concluded that post-devolution such
commitiees should be abohished.”™ There was no cqunaient commitee for
England—u Committec on Regional Aftairs had been estabiished and abundoned
m the mid 1970« The stunding orders to update and re-esteblinsh this commitiee
were approved by the Commons i April 2000 and it met once. the day belore
the House was dissoived in May 2001, The commuittee had 15 members repre-
senting Enghish constituencies. and 11s meetings could be atiended by any English
M.P.2ats role was 1o consider any matter reluting to regional affairs in England
which might be referred 1o it =" If re-established. it could become & forum for
Enghsh regional issues. Wesiminster Hall sessions® could provide another
opportunity 1o debate matiers pertaining 1o England.

" See mosr Chap. 10, At present there are 72 Scottish constituencies. which is likely 10 be reduced
to about 5&. Schedule | 1o the Scotland Act requires constituencies for the Scottish Parliament 1o be
the same as the Westminster constituencies: unless the Scotland Act is amended. o reduction in the
number of Westminsier constituencies would resuli in a reduction in the size of the Scottish Par-
hamen.

“From 1922 10 1979 Northern Ireland sent 12 M.Ps 1o Westminsler: a« u consequence of the
abohuon of the Northern lreland Parhament and the imposiuon of direct rule this was eventually
raised o 17 m 19749, und subsequently to 18,

'"Nuamed after the constituency then represented by Mr Tam Daivell wno rmised ssue in the
1970s,

" ante para, 5-042.

"H.C. 376 (1998-99

80117

U post pare. 11=0117



ENGLAND 107

VI. DEVOLUTION AND INTRA-GOVERNMENT RELATIONS™

The relationship between the devolved institutions and the United Kingdom is
one that is being worked out using a mixture of informal and formal machinery.
The Memaorandum o Understanding™ and supplementary agreements provide the
hasis for these relationships. It established the Joint Ministerial Committee and set
out five principles 10 govern intra-governmental relations post devolution: good
communication; co-operation: exchange of scientific. technical and policy infor-
mation: confidentiality; accountability. At the informal level there are the daily
contacts between the relevant Whitehail department and the relevant departments
in the devolved admimistrations. The relationships between departments are found
in concordats, some of which were published at the same time as the Memorandum
of Understanding™* one clear purpose of these concordats is to avoid litigation. In
addition Devolution Guidance Notes are published from time (o time by the
Cabinet Office.™

At the formal level the Joinr Ministerial Commirtee (\JMC) was established to
provide central co-ordination of the overall relationship between the United
Kingdom government and the devolved institutions. It is a meeting of the Prime
Minister and his deputy, the Scottish and Northern [rish First Ministers and Deputy
First Ministers. the Welsh First Minister and one other Minister und the territorial
Secretaries of State. und has to meet in plenary session once 4 vedr. [Lmay also
meel in 4 functionai formai with representatives of the relevant Ministers of., tor
example. health or education. or in a bilateral format where there is dispute
hetween the United Kingdom Government and o devolved administraton. The
chairis always taken ov a United Kingdom Government Minister.

The Belfust Agreement committed the parties to the creation of institutions on
an all Ireland basis and on a United Kingdom and Irish basis. The Norti-South
Ministerial Council is a meeting of Ministers from the Republic of Ireland and
Northern [reland with the purpose of developing “consultation. cooperation and
action within the isiand of Ireland.”* Its terms of reterence laid down in the
Belfast agreement are that it is (o: exchange information, discuss and consult: use
hest endeavours to reach agreement on the adoption of common policies: take
Jecisions on policies for implementation separately in cach jurisdiction: tuke
decisions on policies and actions for cross-border bodies. [t has met regularly
since power was devoived to Northern Ireland.

The British-lrish Council was created to provide for “harmonious and mutu-
ally beneticial development of the totally of relationships umong the people of
these islands.”™ [t includes representatives from the Brniush and Irish govern-
ments, the devolved administrations. the [sle of Man and the Channel Islands. It
meels twice a year in plenary format. and can meet in functional format at any

2 See R, Comnes. “Interzen ernmental Relations in a Devolved United Kingdom: Mauking Devolution
Work™, in Constitutional utwres: 2 history of the next ten vears (R, Huzell ed.. 1999): R. Hazeil
“Intereovernmental Relations: Whitehall Rules OK?" in The State and the Narions (R, Hazell, ed..
20001, 1. Poirer. “The Functions of Intergovermental Agreements: Post-Devolunion Concordats in a
Comparative Perspective™ (2001} P.L. 134

SUCm. 4444 11999), It 15 stated that this is o statement of political intent and not i binding agree-
ment.

*4 The four published with the Memeorandum were on Coordination of E.U. Policy Issues: Financial
Assistance 1o [ndustry: Intermational Relations and Statistics.

% ¢,z on the roles of the territonal Secretaries of State: post devolution primary legislation arfecting
Scotland and Wales.

= Cm. 4294 (1999).

*7 Belfast Agreement.
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other time. In the first meeting drugs. social exclusion. environment. transport
and the knowledge economy were discussed. The British-irish Imergovernmen-
tal Conference is a standing Conference of the British and Irish governments
designed to promolte bilateral co-operation on matters of mutual interest. Its main
tocus s likely to be security matiers.

An area where there is potential for confiict beiween the devalved adminstra-
uons and the United Kingdom government is European policy.® Matters such as
agriculture. transport and the environment have been devolved. but these are
matters which are also subject 1o E.U. law. It is the United Kimgdom governmen:
which i« responsible for representing the interests of the devolved administra-
tons as well as that of the United Kingdom us @ whole. The devolved hodies
have 10 ohserve European iaw. and may be required 1o implement directives:
providing a concurrent power of implementation with Westminster. This is one of
the most complicated parts of the devolved relationship. and was the subject o
one of the first concordats. The concordat provides for full information 1o by
provided to the devolved admimstrations and for consuliations 1o allow the laner
1o have input into the government negotating hine. It s possible for ministers
from the devolved administrations 10 be part of the United Kinedom deieranon
to the Council of Ministers. The IMC meeung m European format may he usec
to discuss and resolve European matters: European matters may also be discussed
I the three stutions established under the Belfast Agreement. All three
devolved adminisirations have apened offices m Brussels. hut they are required
Lo act o manner consistent with the responsihilities of the United Kingdon:
government for European matters.

The tuture of devolution and the unitary constitution”

Devolution in Northern Ireland is subject 10 pressures unlike those 1ound in the
other countries: pohicing. decommissioning. vioience. sectananism Even withou
these problems it has been sugeested that the aevolunon settiement s based o
@ Tdemocratic constitunion unlike any ather attempted ™. which asks the Norther
Ireland polincians o “make something work that on its face s unworkable®
Direct rule of the Provinee trom Westminsier may relurn

Devolunon for Scotland and 1 lesser extent 7or Wales, ws 1N part 1o prevent
demands for sepuratism and 1o preserve the Union. The different schemes tor
Scotlund and Wales not onhv refiected the differences in admimsirauve devoiu-
non o the two countries before 1998, they also reflected the perceived lach of
substantial support for devolution in Wales The scheme of only civing executive
devoluton 10 Wales may be temporary. The workings of the Welsh National
Assembly are being considered by a Review Group from the Assembiy. and an
independent review of the Assemblv’s powers has been instituted. How quicki
pressure is put on Westminster to provide Wales with something similar to thai
found in Scotland. may depend on how United Kingdom governments respond to
Welsh interests in preparing their legislanive programmes. Scotland. despite its
Parhament with legisiative powers. may also ask for more powers. Should
Scotland wish to seek independence it could not do so unilateraliy: the Scottish
Parliament cannot amend the Scotland Act. the matter would be for negotiation
with the rest of the United Kingdom. Unlike Northern ireland. where the
devolution legislation provides for the right of the people_of Northern lreland 1o

> Geoffrex Ciark. “Scotush Devolution and the European Union™ [1999] P sp4.
“ Borrows. Chap. 7 “The future of Devolution”™ 1 Devolution (2000
" Alar Ward, an The Chaneme Constinunion (Jowell and Oliver eds. dth ed.. 20001 pp. 133, 134
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leave the union if and when a majority so wishes. leaving the union is not
formally part of the 1998 constitutional settlement with Scotiand.™

Devolution is accommodated within the unitary British state. [t has resulted in
the limitation of the power of the central state. while sull maintaining the
sovereignty of the Westminster Parliament.”* What has been achieved has some
of the characteristics of a federation™: the Judicial Committee of the Privy
Council as a new constitutional court; a formal division of legislative powers
berween Westminster and Scotland and Northern [refand respectively: the use of
referendums politically, if not legaily, to entrench the arrangements: institutional
machinery to consider inter-governmental relations. There are several ways in
which the devolution arrangements are quite different from those found in a
federation: the statutes establishing the devolved systems are subject to the
legislative control of Westminster™: the schemes for devolution are different in
all three countries: England has no institutions exercising devolved powers and
United Kingdom Ministers represent the interest of England and the United
Kingdom in inter-covernmental discussions with representauves of the devoived
hodies: financially the devolved administrations are dependant on the centre tor
funding. The United Kingdom has not become a federal system, butit is moving
in at least a quasi-federal direction.

‘I The Union with Scotland Act 1706 and the Union with England Act 1707 remain in force and have
erfect subject to the Scotland Act 1998 (5.37).

** ante para. 5-014. )

* See A.V. Dicey, Introduction 1o the Law of the Constiution, 10th ed. (1959) p. 144

** Although it is arguable that with respect to Scotland this is of greater legal than politcal
significance. see ante para. 3-014.
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CHAPTER 6
THE UNITED KINGDOM AND EUROPE

I. INTRODL CTION

In Western Europe. in the years following the end of the Second World War.
statesmen’s actions and policies were guided by their memories of the atrocities
of the recently defeated Nazi regime 1n Germany and the growing threat posed
by the Red Army in the East of Europe and powerful Communist parties. loval
o the Soviets. 1n the Western democracies. particularly in haly and France. The
newlv adopled writlen constitwtions of the European democracies recognised the
fundamental value of human rights and the status of mternational law as superior
w0 mumcipal law. These developments led 10 @ European-wide recognition of the
importance of certuin basic human rights in the European Convention for the
Protecuion of Human Rights and Fundamental Freedom. 1950. This Convention.
1 the drafting of which Briush lawyers plaved a leading role. was ratified by the
United Kingdom in 1951, The subsequen: mstory of the Convention in Briush
courts and the coming nto force of the Human Rights Act 1998 in Octobher 2000
are considered later in Chapter 22,

The Convenuion on Human Rights was agopted by the Council of Europe.
widely bused body. established in 1949, |, sateguard and reabise the deals and
principles which represent their common hertage. AL the sume time. however. o
smaller group of sin nations—France. the German Federal Republic.” Italy.
Belgiwum. Holland and Luxemboure—set anout establishing close economic and
commercial hnks which would both strengthen the individual members but also
remove the possibility of war between them from the future, Tt is these eurly
plans which explain the use n the plural o the phrase “European Communities™
and despite the subsequent creation of & Europcan Union. these bodies retain
their separate. if atienuated existence. In 193] the six created the Europeuan Coul
and Steel Communiy by the Treaty ot Pans: in 1957 the European Atomic
Energy Community and the European Economic Community were established by
two Treaties of Rome. The United Kingdom.. after a period of scepticism. applied
1o join the Communities in 1961. when M: Macmillan was Prime Minister and
Mr Heath led the negotiations on behalf of the Government. This attempt 1o join
was frustrated in 1963 by France. Mr Wilson' s Government renewed the applica-
tion in 1967. and negotiations were continued after the general election of 1970
by Mr Heath's Government. With the approval of Parliament a Trearv of Acces-
sion was signed at Brussels in 1972. to 1ake effect from January 1. 1973, At the
same uime Denmark and the Republic of Ireland become members. Subsequently
Greece. Spain. Portugal. Austria. Finland and Sweden have become members.
Norway has twice successfully applied for membership but on both occasions

" e, West Germany with its capital at Bonn. East Germany was a satellite of Russia and Berlin was
admimistered by @ commission representing the four (former) allies—the United States. the United
Kingdom. France and Russiz—until the unificaton of Germany in 1989, foliowing the dismantling
of the Berlm Wall
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(1972 and 1995) the Norwegian voters have rejected membership in a refer-
endum. At present a large number of other states, many formerly part of the
Russian Communist Empire, are in the process of attlempting 1o join the Com-
munities.” .

Important amendments 10 the provisions of the original treaties were effected
by the agreement known as the Single European Act which was signed in 1986
and entered into force in 1987,

In 1993 even more exiensive amendments and developments were effected by
the Treaty of European Union (the Maastricht Treaty) which. inter alia created

been concluded and will lead. when ratified 10 2 Treatv of Nice.

The constitutional significance of the United Kingdom membership of the
Communities and the Union rests in the unique relationship between our domes.-
tic law and the law emanating from the Treaty of Rome which established the
European Economic Community (renamed the European Communin by the
Muaastricht Treatvi. From the beginning of the Coal and Steel Community in
1951 the members envisaged an organisation where. contrary 1o the traditional
principles of international law. decisions of community bodies would have u
supra-national authority inside the territories of the Member States. The relation-
ship of national and community law would be one of monism. not dualism. It is
this feature of Community law which presents problems for all Member States
but particularly for the United Kingdom which has never accorded any authoriny
to treaty law unless made part of domestic law by legislauon.

Before. however, considering this issue it is convenient 1o outline brietiv at this
stage the structure and institutions of the Union and allied communities. the
sources of Community law and the special charactenistics of the legal orders
created by the treaties.”

The Institutions

Article 7]4] of the European Communit Treaty. as amended and renumbered.®
provides that the tasks entrusied 1o the Community shall be carried out by a
European Parliament. & Council. 4 Commission. = Court of Justice and o Cournt
of Auditors. Each instiwtion shall act within the limits of the powers conferred
upon it by the Treaty. The Council and the Commission are assisted by an
Economic and Social Committee and a Committee of the Regions. acting in an
advisory capacity.

* Bulgariz. the Czech Republic. Hungary. Poland. Romaniz. Slovakia. Slovenia. Estonia. Latvie,
Lithuania. Cyprus, Malta and Turkey.

‘ante, parz. 3-026 and post. para. 15-028 er seq.

* See further, A. Arnull. A. Dushwood, M. Ross and D, Wyatt. Waan and Dashwood s Europear:
Linion Law (4th ed.. 2000, Sweet & Maxwell): S. Weatherill and P. Beaumont. Eurapean Union Law
(3rd ed.. 1999, Penguin): T. C, Hartlev. Foundarions af European Communin Law (4th ed.. 2000.
Oxford): L. Collins. European Community Law in the United Kingdom (5th ed., 2001).

“ The Treaty on European Union formally effected the change of name from European Economic
Community. The Treaty of Amsterdam renumbered the Anicles of the EC Treaty. the new number
being given here first and the old number in brackets. The old numbers will still be found in
Judgments and literature pre-dating the Treatv .of Amsterdam, Although there continue 10 exist
distinct communities thev operate through one set of institutions which exercise. as appropriate, the
relevant powers under the particular constituting treaty.

6—002
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Article 4[D] of the Treaty on European Union gives formal recognition to the
existence of the European Council—a regular meeting of ministers which had
developed a de facto existence outside the provisions of the various treaties. The
European Councii brings together the Heads of State or of Government of the
Member States and the President of the Commission. The European Council
meets at least twice a year under the chairmanship of the Head of State or of
Government which holds the Presidency of the Council. [t submits a report to the
European Parliament after each of its meetings and a vearly written report on the
progress achieved by the Union.

The European Parfiament

For the first 30 years of its life the European Parliament was correctly referred
to us the Assembly and. until elections held in 1979, its members were chosen by
the iegislatures of the Member States from among their own members. The new
title. which dates from the coming into effect of the Single European Act. reflects
its changing role as a body, directly elected by voters o the Member States and
its srowing powers. AL present the Pariiament has 626 membpers. The representa-
non by state ranges from 99 (Germany ) 0 o (Luxembourz).” Inevitably. to put
any limit on overall size. while allowing effective representation tor the smaller
Jtates. the smaller states, m terms of votes reguired o elect 4 member, are over
represented compared o the lurger,

The Treaty of Nice envisages an cxpansion i numbers © 738, To uccom-
modate the new members will require ¢ reduction i the representation ot the
existing members—except for Luxembourg w hich retains s1Xx members and
Germany whose continued 99 will reflect its pre-eminent position in terms of
population. while France. ltaly and the United Kingdom for example will each
lose |3 members. Spain will lose 12 members and with 52 members will have
cqual representation 1o Poland. the largest of the aspiring entrants.”

The Parliument now has extensive powers in vanous Heids: it purticipates in
the law-making processes of the Communities: 1 shares hudgetary powers with
the Council and has powers of supervision over the Commission with the
ultimate power of a motion of censure over the Commission as & whole: Art. 201
{141]. Tn March 1999 the then Commission resigned en masse after a critical
report on its conduct without the Parliament moving to 2 formal vote of censure.
Whatever lessons can or should be drawn from that surprising event. it clearly
means that the Parliument can no longer be disregarded in the workings of the
Communities.

The Council

This body. which must be distinguished from the European Council. was
established by the founding treaties. The Council consists of a representative of
sach Member State at ministerial level. authorised to commit the government of
that Member State: Art. 203 [146]. The importance of the Council is cleur from
the terms of Art. 202 [145] which provides that the Council is to ensure
co-ordination of the general economic policies of the Member States and to make
decisions. ’

" France. [taly and the United Kingdom each has 87 members: Spain, 64: Hollund, 31; Belgium,
Greece and Porgal. 25 each; Denmark and Finland, |6 each: [reland, 15: Sweden. 21 2
" Of the other existing members Belgium, Greece and Portugal will have 10 members each, Sweden
18: Denmark und Fintand. |3 each: Ireland. 12.
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Article 205(1)[148(1)] provides that the Council may reach decisions by g
majority vote of its members, except where otherwise provided in the Treaty. In
most cases where a decision can be reached by a majority the Treaty requires u
“qualified majority™. that is by 62 votes out of 87. For this purpose each member
state has a number of votes. weighted to represent ils‘pupu]atinn: Luxembour;
has two votes, France 10.» Germany alwo has 10 although since reunification it
Population is greater than that of France or any other member state. Its wish 10
see this distinction reflected in voting power led 1o difficulties in the negotiations
leading 1o the Treaty of Nice. But in Europe there is a solution 1o every difficulty.
In the new enlarged Council France and Germany will continue 10 have the same
voting power: 29, But 2 qualified majority will require nol mereiv o cenain
number of voles (255) but also that that majority represents countries whose
combined population amounts 10 62 per cent of the population of the
Communities—thus gnang added importance to the German vote while retaining
numerical equality between France and Germany.”

Another source of dissension at Nice was the extension of qualified majori
voung 1o issues which hud hitherio required unanimity.

Earlier disputes. even where the Treaties provided for decision-making by
quilified majority, revealed un insight into the political reality behind the Jan-
fuuge of the texts. In 1966 the Members of the Council adopied the Luxemboure
Compromise in which they agreed that where & member siate recarded a decision
as involving an important national interest the Council. instead of proceeding hy
qualified majority. would anempt o reach a solution jiceeptable 1o all members,
The legal wtaws of the compromise was regarded as open 1o doubt and the
members did not agree on exactly what had been seuled hv il However,
provisions similar in terms o the Compromise now appear - the Communin
Treats and the Trean on European Union.

The Commission

Article 211 [155] defines the role of the Commussion as ensuring the proper
functionmg and development of the common market.

Article 213 [157] provides that the Commission consists of 20 members. The
Commissioners must he chosen on the grounds of their peneral competence and
their independence must be bevond doubt. Thex musi act in the general inlerest
of the Communny and be completely independent in the performance of their
duties. Nonetheless the Me.nber States insist on ensuring that each has 2 national
on the Commission (in the case of the smaller states) and two nationals (in the
case of Germany. France. ltaly. Spain and the United Kingdom. The nomination
of the President (chosen by comman accord of the governments of the Member
States: Ar. 216 [158]) and of the Commissioners (chosen bv the governmeni of
the President-designate) are subject to approval by the European Parliament.

*laly and the Unned Kingdom have 10 vates: Spain §: Belgivm. Greece. Holland and Portugal. §;
Austna and Sweden. 4: Denmark. Ireland and Finland. 2.

“The proposed new voung arrangements for the other existing members: haly and the United
Kingdom. 29 votes exch: Spain. 27: Belgium, Greece. Holland and Portugal. 13: Austria and Sweden.
10: Denmark. Ireland and Finland. 7. O)f the proposed entrants. Poland will receive 27 voles. while
al the other extreme 4 voles are propoxed for Cyprus and Latvia, 3 for Malta,

"' The United Kingdom invoked the Compromise unsuccessfully in 1982: Germany. successfully, in
1985.

" Art 11 |5a] EC Treary (initiatives an closer co- operation in the Community sphere): Art. 40 K.
12] TEU (closer co-operation in the fields of Justice and Home Affairs): Art. 23(2) 1J.13¢2}] TEU
(common foreign and security policy).

6—006
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Commissioners are appointed for a term of five years. which is renewable und
their decisions are reached by a simple majority.

s the number of Member States increases reforms will obviously be required
o the method of nominating Commissioners if the body is not to become too
large to function erfectively. At Nice a maximum number of 27 Commissioners
was envisaged. The larger states would give up their right to nominate Lwo
commissioners from 2005 and a rotation system will keep the size of the
Commission to the agreed maximum,

The Commission has a wide range of important powers and duties. Article 21l
[133] provides that it shall ensure the application of the provisions of the Treaty.
[t may make recommendations to the Council relating to the making of new law
and is responsible for carrving out the policies given legal erfect by decisions of
the Council. Artcle 226 [169] conters a power [0 ¢nsure compliancz with the
rerms of the Treaty by Member States and. if necessary. mstitute proceedings
hefore the Court of Jusuce. '

The Courr'”
“The Court of Justice at present consists of 13 judges ¢ Art. 221 [163]1, assisted
by 8 Advocates-General (Art. 222 [ 16617 The Court may sitin plenary session

Ay

ar in Chambers. consisting of three or tive judges. Articiz 223 provides that the

judges and  advocates-general must possess the qualifications required for

appoinument w the highest judicial offices in their respective countries or de
urisconsults of recognised competence. The further requirement that appoint-
ment ctor o term of sixovearst shall be by common accord of the governments ot
e Viember States has enabled the Member States to ensure that each has one of
its nutionals appointed o the Court. (The five largest ~stes always provide an
advocate seneral).

The increasing work load ol the Court with the resulting delavs in dealing with
Case led o the establishment of @ Court of First Instance i 1988 by the Council.
sxercising powers conferred on it by the Single Europeuan Act and now to be
found in Art, 225 [163a] of the Treaty, As with the Court of Justice, membersnip
squals the number of Member States and there is one natonal trom each state.
The Court of First [nstance also sits in Chambers of three or five judges which
mav delegate the power to hear a case to a single judge. Appeal on a point of law
lies to the Court of Justice.

Article 220 | 164] gives the Court of Justice the dutv to ensure that in the
interpretation und application of the Treaty the law is observed. The Court does
this through two distinct heads of jurisdiction. Direct Actions are those in which
the Court applies Community law to actions before 1t involving the Member
States and the organs of the Community.'* [t is this tvpe of jurisdiction alone
which is possessed by the Court of First [nstance.

Under Article 234 [177] the Court ot Justice tbut not the Court of First
instance) may give preliminary rulings on gquestions of community law referred

: The Commission also has u role in proceedings under Article 227 [170] wnere proceedings are
instituted by a member state. .

AL Amull, The Ewropeen Unon and is Court of Justice (Oxtord. 1999y L, Neviile Brown and T.
Kennedy, Brown and facobs. The Court of Jusitce of the European Communities (3th ed., Sweet &
Maxwell. 2000.

4 See Brown and Kennedy. op. cir.. Chap. 4.
oo Article 226 [169] (actions brought by Commission): Article 227 [170] (actions brought by

member states): Article 236 [173] (judicial review of Community acts}.
J Y
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1o it by municipal courts. This provision is designed to ensure uniformity of
dpphcauon of community law by municipal courts. It is not an appellate pro-
cedure. Thus in the Factoriame litigation the existence of jurisdiction 10 award
interim relief for an alleged breach of a community right was referred to the
Coun of Justice by the House of Lords.'" The exercise of that jurisdiction. once
the Court of Justice had found that it existed. was for the national Court. that is
the House of Lords.'” Similarly. the Court of Justice in a reference relating 1o the
deportation of community nationals laid down the principle—that not every
criminal conviction justified deportation: the conduct in question must constitute
a genuine and serious threalt 10 public order—but whether the facts of the
particular case fell within that principle was for the national court to determine.'
The full significance of Article 234 [177] will become obvious later in this
Chapter.

The Treaty of Nice will make some important changes to the provisions of the
EC Treaty which relate 1o the two Courts. Article 221]165] will be amended 10
provide that the Court of Jusuce will consist of one judge per Member State. The
number of Advocates General may be increased from & on the request of the
Court by a unanimous vote ol the Council: Article 222[166]. The Court of First
Instance will comprise at least one judge per Member State. the number of judges
to be determined by tne Statute of the Court of Jusuice. The Statute may also
provide for the Court 1o be assisted by Advocates General: Article 225[1684). An
innovaton. designed o deal with the increasing work load of the two courts is
contained in the new Artcle 2250 which provides for the creaton of judiciul
panels 1o hear cases ai first instance n specific areas., with a nght of appeal on
law only. if so provided. on law and fact. 10 the Court of First Instance. Finally
Article 220 [ 164] 15 amended w include a reference 1o the Court of First Instance
i respect of the oblizution 1o ensure the observavon of the law in the nter
pretation and apphcation of the Treary and 1w provide tor the ereation of judicial
panels under the new Arucie 2254

The Court of Auduors

The Court of Auditors has been included in Article 7[4] as one of the hve
Community Institunons since the Treaty of Maastricht although 1t had been
established in 1975, succeeding 10 the role and duties of the Audit Board. At
present the Court consists of 15 members: under the Treaty of Nice it will consist
of onc national from each Member State: Article 247 [1886]. The Court of
Auditors is responsible for examining Community accounts and reporting 1o the
European Parliament on them: Article 248 [185¢].

The Sources of Community Law
Community Law i« derived from a number of sources. First. obviously. the
provisions of relevant treaties. as they are interpreted hv the Court of Justice.

"R v Secretary of Siaic far Transpori ex p. Factortame Lud [1990] 2 A.C. 85, HL.

""R. v. Secretary or Staie tor Transport ex p. Factortame Lid [1990] E.C.R.1-2433. [1990] 3
CM.LR. 375 (EC.J.1: [1991] 1 A.C. 603. HL.

"11981] Q.B. 778. Din.Ct. and CA: [1980] 2 C.M.L.R. 308. ECJ Templeman L.J. commented. “The
Divisional Court was obliged 1o wrmn its back on reality and to propound certain questions 1o the
European Court of Justice. Immersed in the cloudy generality of its functions under article 177 of the
EEC Treaty. the European Court was also obliged 1o ignore reality but furnished replies which enable
this court now to approach the moment of truth™: [1981] Q.B. 778. 797. See A. Amull, The European
Union and its Court of Justice (Oxford. 1999) pp. 49-69.
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Secondly, law made in accordance with the provisions of those treaties.”™ In
particular Article 249 [ 189] of the Community Treaty provides for the making ot
regulations and directives which are. in effect. legislaton and. as wiil be seen.
may confer rights on individuals in municipal courts and resuit in liability on the
part of Member States to litigants for hreach of community law. The same Article
recognises u power o make decisions which are binding on those to whom they
are addressed. Decisions may. according to the Court of Justice. conter rights on
third parties.>” Thirdly. the Court of Justice. in discharging its duty to Tensure
that in the interpretation and applicaton of this Treaty the law 15 observed™.
( Article 220 [164]). has called upon general principles of law which 1t has
‘dentified as inherent in the Treaty or common to the faws of Member States.”
Explicit references to this source can be found for example in Article 288 [215]
of the EC Treaty which directs the Court to decide questions refuting o the non-
contractual liahility of the Community ~in accordance with the general principles
common o the laws of the Member States” and Article 6(F] of Treaty on
European Union which prov des that the Union shail respect fundamental nights
as wuaranteed by the European Convention for the Pratection ol Human Rights

aned s ihes resalt from the constitutionad traditions commaon to the Member
States os zeneral pnnciples of Community Jaw. (It could be said that the Court
fad anticipated this ~tiement by it owndecisions in cases such as fmrer-
nationale Handelseeseliseiari™ and Neld v Commission.=

Supremacy and Direct Applicability

In Chapter + we saw that the European Court regards community W ds
superior i any contlicang domestie feaislution and that the House ol Lords has
applied this approach cven to the terms of leaislation enacted alter the Luropeuan
Communities Act 19725 Here it remains 10 consider another fundamental
characteristic of the legal order developed by the Court of Justice. 1ts cupacity 1o
create nghis wiich individuals can entoree in municipal courts, without the need
for municipul fegislution, a charactenstie referred 1o as direct effectuveness,™
iReculations are diresrly applicabie i all Member States. in the language of
Article 249 [ 1891 ivwill be inany particular cuse a4 matter of applving the tests
outlined in the following paragraphs to establish whether a particuiar lingant can
establish under u Regulation a directly elfective rizht which can he protected in
4 municipal court.) ‘

Direct ctfectiveness may he vertical. that is applicable between individual
litigants and Member States and public bodies forming part of the state. or
horizontal that is applicable between private litigants. Both tvpes of effectiveness
have been found applicable in the case of treaty provisions and regulations. [n the
case of directives. effective is limited to vertical etfectiveness. '

" -One ot the most stnking charactenstics of the legal order established by the Treaty is the
competence vested in the Community institutions 1o enact legislation for the purposes Ol currying out
the objectives of the Treaty:” Wyatt and Dashwond's European Union Law (dth ed.. 2000, Sweet &
Maxwell), p. 83,

2 Grad v Finanzamt Traunstern [ 19700 E.CR. 325.

U J. AL Usher, General Principles of EC Law (Longman, 1998); T. Tridimas. The General Principles
of EC Law (Oxford, 19991 See further. Pt V of this Chapter.

2(1970] E.C.R. 1125; [1972] CM.LR. 112 '

23| 1974] E.C.R. 491: (1974} 2 CMLR. 338, See Tridimas. op.cif., Chap. 6 and post Chap. 22,

4 gnte para, 4020 et vey. '

*% Chap. 4. -
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To be directly effective. a rule of Community law—whether a provision of the
EEC Treaty or of a Regulation or Directive or Decision made under the Treaty—
must be clear and unconditional: capable of being implemented without legis-
lative intervention by the Member States and by its nawre indicate that it does not
only concern the Member States in their relations inrer sc. In the Van Gend en
Loos case™ the Europeuan Court held that Article 12 of the Treaty which forbade
the introduction of new customs duties or any increase in existing duties. had
vertical direct effect so that an individual could rely on its terms in & natural court
against & public body. the Duich Inland Revenue Administration. In Belgische
Radio en Televisic v. SABAM? the European Court gave horizontal direct efiect
1o Aricles 85 and 86 of the Treaty which forbid practices which unduly reduce
competition or amount 1o an abuse of 4 dominant trading position. In Defrenne
v. Sabena (No. 2)*" the European court held that the principle of equal pay for
equal work. luid down by Article 119 had vertical direct effect > Regulations are
explicitly recognised under Article 189 as being directly applicable. Direct
vertical effectiveness was attributed by the European Court 1o two Regulations
providing for the puyment of premiums in respect of slaughtered dairy cows in
Orsoling Leanesio v. Minister for Agriculture and Forestry of the Talian Repub-
lic."" The nawre of Regulations. as explained by the Court.” i« such that there
can be no doubt that they are also capable of having vertical direet effect.

The distincuion between vertical und horizontal effectivencss assumes & partic-
ular importance in the case of Directives since Article 249 [I89] provides that
dirccuives are binding upon Member States us 1o the result 1o he achieved but
leave 1o the national authorities the choice of form and methods. At first sight it
might be thought hurd to argue that & directive could satisiy the tesis of clarity.
certnnty and tack of necessity for municipal legislation iaid dovn i Vi Gend
en Loy

The possibiliny of verrical direct effect was, however. recognised by the Court
of fustice in Van Duvn v Home Office.™ The right to rely on o sufficiently clear
and uneguivocal term in u directive arises when a Member Siate has failed to
impiement the directve in its municipal faw by the end of the period prescribed
or has failed 10 implement it correctly.** The Court has refused. on the other
hand. to recognise horizontal direct effect.™ Nonetheless pressure continues 1o
extend the effecuveness of directives at the instance of lingants 10 and in a

*11963] EC.R. |.

11974 E.CR. S1: cited by the Coun of Appeal in Application des Ga- 5.4, v Faiks Vernas Lid
[1974] Ch. 381.

" 11976] E.C.R. 455, Sec Snoxell and Davies 1. Vawxhall Motors |1978) Q.B. 1.

** The Court ruled that direet effect was 1o be limited 10 the juture 80 Ils decision could not open the
ficodgates to claims based on facts occurnng before its judgment in thai case

*11972) ECR. 287.

* Hanprzoliam: Bremen-Freihaten Waren-Impor: Geselischatt Krohn & Co [1970) E.C.R. 451:
Folui $.A.S. v hahan Mmisier of Fiance [1971 | E.C.R. 1039; Fravelli Varioia v, Iratan Minisier of
Finance |1973) E.C.R. 9§].

“11974] E.C.R. 1337: [1975] Ch. 338, (Directive on free movement of workers. implementing Ar.
39148] on the free movement of workers). A decision notewarthy also as the nrst reference by an
English Court under Ari. 234] 177).

" Co-operative Agricola Zoolecrucia S, Antonio and Others v. Amministrazione delle finanze dello
State |1996] E.C.R. 1-4373,

“ Rari [1979) E.C.R. 1629: Marshall 1 Souwthampron and Soutl; Wesr Hampshire Area Health
Authorury [1986) E.C.R. 723: Foster v British Gas 11990} E.C.R. I- 3313: Paola Faceini Dori v
Reereb Srl [1994] E.CR. I- 3325,
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number of cases the Court has seemed to come close to allowing something very
like horizontal etfect.”

An indirect effect has been accorded by the Court of Justice to the provisions
of directives even although not themselves directly etfective by the adoption of
the principle in a number of decisions that nationai courts must interpret national
law—and in particular national law introduced 1o give effect 10 non-directly
effective provisions of a directive—in the light of the wording and purpose of the
directive. The principle applies o legislation whether the provisions in question
were adopted before or after the directive. Since the principle 15 one of inter-
pretation or construction it follows that in some cases the national legislations
cannot be made [0 be consistent with the terms of the directive. in which case the
principles explained in the foilowing paragraph become relevant. ' Despite dicta
not alwavs entirely consistent with Marleasing the House of Lords has probably
moved to 4 positon in accordance with that decision. ™

The duty 1o interpret national law consistently with the provisions of directives
i subject ta the general principles of community faw and thus in the area of
criminal liabiiity for breach of direcuve provisions the municipal courts must
respect the principles of legal certamty and non-retroactivity.

The principies <o far discussed prevent national legal svstems legislating in o
way which is incompatible with community luw: they do not. however. provide
4 remedy for a litigant whose commumity right has been initially infringed. or
mdeed merely ignored by o tuilure o fegislate. Thut wup was filled by the
decision in Andrea Frascovich v lalian Republic™ which recogmsed a liability
m damages on the part of states tor tailure o comply with their obligation to
implement community faw. [n that case lraly had failed. within the ume limit
.pecified to implement the terms of a directive. [n the later cases of Brasserie du
Pechenr 5.4, v Germanv, and R v Secrerary of State for Transport ex p.
Factortame Lid (No. 47 the Court applied the principle to the situation where a
hreach of Community faw arose from the provisions of municipal law. Again the
Court recogmsed 1 right to damages. [n doth situations the rule of Community
faw relied on must be intended to confer fights on individuals. There must be a
direct causal link between the breach and the damage sustained. Where the
Viember State has a discretion in adopting natonal rules the alleged breach must
arise from o manifest disregarding ot the imits o its discretion. Although the

* Lackhotf and Nvssens. “Direct Effect or directives i trignguiar situations”, (1998) 23 E.L.Rev.
107 C. Hilson and T.A. Downes. “Muking Sense ot Rights: Community Rights in E.C. Law™ (1999
24 E.L. Rev, 121: S, Prechal, "Does direct effect sull matter?” (20000 37(3) C.ML. Rev. 1047

o Von Colson and Kamann v, Land Nordrhein-Westiahlen (1984) EC.R. 1891: [1986] 2 C.M.L.R.
130: Marleusing SA v. La Comercial Internacional Jde Alimentacion SA 11990] E.C.R. 4135; [1992]
| C.MLL.R. 305: Teodoro Wagner Miet v Fondo e Garantic Salariaf [1993] E.C.R. 6911; (1995] 2
CM.L.R. 49: Panla Faccrm Dort v. Recreb Sri [1994] E.C.R. 3325: [1994] | C.M.L.R. 663; Annatisa
Carbonari v. Universita degli Studi di Bologna [1999] E.C.R. 1103,

7 Duke v Refiunce Svstems Ltd [1988] A.C. 618: Pickstone v. Freemans ple [1989] A.C. 66: Lister
v Forth Dre Dock & Engineertlg Co Lid [1990] 1 AC. 346: Finnegan v. Clowney Youth Training
Programme Lid [1990] 2 A.C. 207; Webb v EMO Air Cuareo (U.K.) Ltd [1992] 4 All ER. 929.
 Officier van Justitte v Koipinghuis Nijmegen BV [1987] E.C.R. 3639: [1989] 2 C.M:L.R. I8:
Pretore di Salir v. Persons Unknown [ 1987] E.C.R. 2365: [1989] | C.M.L.R. 71

®11991] E.C.R. 3357 [1993] 2 CM.L.R. 66.

“11996] E.C.R. [-1929; . Steiner. ~From direct effectsdo Francovich: shifting means of enforce-
ment of Community law™, {1993) IR E.L. Rev. 3. See turther, T. Tridimas, The General Principles
of EC Law Oxtord. 19993, Chap. 9
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right 10 damages arises under Community law the calculation of damages is a
matier for the relevant legal system

The House of Lords considered these cases in R. 1. Secretary of Siate for
Transport ex p. Factoriame Lid (No. 51 where it held that Spanish fishermen
were entitled to damages for losses which they might be shown 1o have suffered
as a consequence of the enactment of the Merchant Shipping Act 1988 which was
in breach of their community rights. The House held that the breach of Commu-
nity law was “sufficiently serious™ 1o fall within the rule enunciated by the Court
of Justice because the legisiation was deliberately adopted. What was done by the
Government was not done inadvertently. Although the Government had legal
advice that it might not be in breach of Community law the legislation was
clearly discriminatory on the grounds of nauonality. The consequences 1o those
affected were inevitably going to be extremely serious. The Commission had
warned that the legislanon was in its view. in breach of Community Jaw.
Although the view of the Commission is not binding. & government which
disregards 1t does so al its own rish.

I Tre UnimeEDd KINGDOM LEGISLATION

Effect has been given inside the United Kingdom 1o the treaties establishing
and regulaung the European Communities and European Union by the European
Communities Act 1972 and u series of Jater Acts~* The difficulties surrounding
the pussing of the European Communities (Amendment) Act 1993, to give effect
to-ceriam provisions of the Treaty on European Union (the Maastricht Treaty)
almost brought down Mr Major s government and raised in stark terms the
contrast between ratification by the roval prerogative und Parliamentary approval
by legislation ** Ultimately the Government secured the passage of the tortuousiy
worded Act afler resorting o 4 vote of confidence. Elections to the European
Assembly were provided for by the European Assembly Act 1978 and to the
Eurapean Parliument by the European Parliamentary Elections Act 1999,

European Communities Act 1972

Séction ] is & deceptive section which appears o do no more than provide a
short title for the Act (sub s.1) and define certuin terms such as “the Commu-
nities™ and “the Treaties™ which are used later i the Act (subsection 2). “The

“'T P Crag. “The Communits. The State and Damages Liabilinn™ (1997) 113 LQ.R. 67: T. A
Downes. “Trawling for u remedy: State liahibiy under Community Jav. ™ (1997) 17 L.S. 286
*12000) 1 A.C. 524

*"¢.¢. European Communities (Greek Accession) Act 1979: European Communities (Spanish and
Portuguese Accession’ Act 1985: European Communities (Amendment) Act 1986, (10 give effect 1o
the Single European Act): European Communities (Amendment) Act 1993, (consequent on the Treary
of Maastricht): European Communities (Amendment) Act 1998 (consequent on the Treaty of
Amsterdam ).

** For an atempt 1o prevent ratification in the courts: K. 1. Foreign Secrelarv ex p, Rees-Mogg [1994]
Q.B. 352, See G. Marshall. “The Muastrichi Proceedings™. 11993| PL. 402: R. Rawlings. “Legal

Politics: The Uniied Kingdom and Ratitication of the Treary on European Union™. [1994) PL. 254
and 367,
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Treaties™ include various specilically named treaties* and inter alia any treaty
ancillary to any of “the Treaties™ entered into by the United Kingdom. Additions
to “the Treaties”. as defined, may be made by Order in Council. subject to the
approval by resolution of both Houses of Parliament. if the treaty was entered
into by the United Kingdom after Januarv 22. 1972. (subsection 3) The sig-
nificance of that subsection became clear in R. v H.M. Treasurv. ex p. Smedley.*
where the applicant sought to challenge the legality of a draft Order in Council
which purported 1o recognise us an ancillary treaty an agreement to make
payments Lo cover expenditure required under the budget which had been agreed
by the Community. The importance of such recognition is (o be found in section
2(3) of the 1972 Act which provides the Treasury with authority to charge on and
wssue out of the Consolidated Fund or. as the case may be. the Nauonal Loans
Fund. the amounts required to meet any obligation created or arising under =the
Treaties”. From which it tollows that once an international 1greement has been
declared 1o be one of the Community Treaues the Treasury 1s. without turther
authority. entitled to nake any payments called for by that sgreement. Although
the Court of Appeul could not express 4 view an draft Order in Council. it
indicated that an Order in Council in the terms of the draft would have been mira
ires. Sir John Donaldson MR, thought that the concept of one treaty being
~ancillary™ 1o another was pot one of precision and it wis o doubt for that
reason. amongst others, that Parliament has proy ided in section 13y of the 1972
Act Tor @ system whereby an Order in Council should be conclusive of what
treuties were 10 be regarded as Community treaties. The Master of the Roils
added that in his view nothing could be more ancitlary to the Community Lreaties
than the provision of funds 1o enable the Communuty o tultil its essential
runctions. Slade L.J. similarty thought that the phrase was Jeliberately “an
imprecise expression of wide and somewhal uncertain import”.

Secrion 201) provides that all such nghts and obligations trom ume-to-tume
created or arising under the Treatics, and all uch remedies and procedures from
ime to tme provided for by ur under the Treaties. as in iccordance with the
Treaties are without further enactment o be given legal erfect or used n the
United Kingdom shall be recogmsed and be available in law, and be enforced.
and followed accordingly: and the expression ~enforceable communiiy right”
ohall refer to one to which this subsection upplies. This subsection provides for
the recognition and enforcement in the United Kingdom of directly effective
Community rights and obligations enjoyed by or imposed on Member States or
private individuals. This means Community luw as interpreted in accordance
with the Treaties. It covers rights and obligations created bv the Treaties them-
selves. by existing and future Community Reoulations and by Directives. 1L 1s 2
constitutional innovation to give effect to funre Community Regulations and
Directives which thus constitute 2 new source of law in this country. The
expression “remedies and procedures” appears o provide for references under
Article 234[177] to the European Court of Justice. Community law that is not
directly applicable is dealt with clsewhere in the Act. notaply in section 2(2) and
Schedule 2. or in other Acts such as the Value Added Tax Act 1994.

+* Including those introduced by subsequent legislation inciuded in note 43 above.

“[1985] Q.B. 637. CA. For statutory provisions relating to the United Kinggom's financial obliza-
lions o the Communily see the European Communities (Finance) Act 1985 und the European
Communities ( Finance) Act 1995. i
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Section 2(2) confers power by Order in Council or ministerial regulation
(subject 1o Schedule 2) 1w give effect to existing and future community laws that
are not directly effective or applicable. especially Community Direcrives (which
set out the objects to be achieved while leaving it to each member state to choose
the method of achieving them). This power includes pewer 10 deal with supple-
mentary matters. probably includinig references to the European Court of Justice.
The person exercising any statiory power or duty is empowered 10 have regard
to the objects of the Community ard to any rights and obligations of the United
Kingdom under the Treaties.™

Schedule 2 provides that the power to make subordinate legisiation under
section 2(2) does not include power:

(a) to impose of increase laxation: or
(b) 1o legislate with retroactive efiect: o
1) 10 confer power ol sub-delecation.® except rules of court: or

(d) 10 create any new criminal offence punmishable with imprisonment for
more than two vears or (on summary conviction) three months. or with
fine up to the maximum ficure on level 3 or per dov at fevel 3¢

The power of subordinate Jegislation conferred is 1o be exercised by statuton
instrument: and any such statwory imstrument, i made without o draft having
been approved by cach House. is subject 10 annulment by resolution .ol eithe:
House.

Secrion 3. which was discussed m Chapier 4. provides For the reference 1o the
European Court of guestons relating 1o Communiny Juv and directs the courts o
the Unned Kingdom 1o determine disputes involving Community i according
1o the principles laid down by the European Court. Any question of the meaning
ol u pravision of European law 1s 1o be treated as o guestion of law, that i< it i
10 he determined by the judge. not the juny. and in the hght of argument from
counsel not on the hasis of evidence by expert witnesses.™

European Elections

The first legislative provision for elections necessitated by membership of the
Communities ook the form of the European Assembly Election Act 1978.
Although it has largely been overtaken by events it remains of interest because
of the unsuccessful litigation which it provoked and the provisions of section
6.

Apart from Northern lreland where three members representing one con-
stituency were to be returned by the single transferable vote system. the method
of voting in England. Wales and Scotland was the traditional British simple
majorily—or first past the post system.

“"In practice delegated legisiation giving efiect 10 Community law s often made under general
enabling provisions in other statutes

“* Suh-paragraph (¢) does not apply 1o a power 1o legisiate conferred otherwise than under s.2(2 1. or
10 & power to give administrative directions.

* Criminal Justice Act 1982,

* See R. v. Goldsiein [1982]) 1 WL.R. 804. CA.
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The legality of this system under Community law was challenged in Prince v.
Secretary of State for Scotland®' in which a group of $.D.P. Liberal Alliance voters
applied to the Court of Session for 1 declarator “that the pursuers had an
-enforceable Community right’ in terms of section 2 of the European Commu-
nities Act 1972, to a system of election which 1s not discriminatory and which
gives equal weight to all votes cust so far as practicable in the forthcoming election
for members of the European Parliament.” The pursuers’ argument was that the
European Elections Act 1978, in so far as it did not provide for proportional
representation. was ultra vires the Trear of Rome. While Article 190(4) [138(3)]
of the Treaty had envisaged that the Council would lay down a uniform system of
voting throughout the Community. 00 ~cheme had been adopted as a result of the
United Kingdom's veto. However. Article 138(3) had nevertheless provided that
Jirect elections were o be “hy universal suttrage”™ Like other provisions of the
Treaty. Article 190 138] tell o be inerpreted in accordance with fundamental
principles of Community law which :ncluded the right of equality or non-
discrimination. The right to equality of ~oting was thus “un enforceable commu-
aity neht” in terms of the Europeun Communities Act 1972: this had been
infringed by the 1978 Act. which. by encorsing the rst-pust-the-post sy stem. S s
unequal and discriminanng. As important ssues of Commumity law were neyild-
blv invalved i ther declaratory conciusions. the pursuers mamntained that o
seterence o the Furopean Court of Justize wvis necessary under Article 234|177
In refusing the reterence. Lord Cuameron acid that on the pleadings ay they stood. u
reference would be premature because 1o attempt had been made to fermulate
with sufficient precision the questions = nich were to he put to the European Court
ot Justice. which. in his Lordship's ew did sror exist Tfor the purpose ol
Jdetermining academic questions” . Moreover, there were serious issues in the cuse
which were still uncertain and had to be clarified hetore a reference could be made.
For example. there were Jdoubts whether the pursuers had title to sue merely
because they were on the clectoral lists. whether Ariicle 190[138]—which prima
fucte gives no rights 1 individuals—could be the basis of enforceable Community
rights and, nally, whether the principle ol equality in Community law could be
invoked outside commercial matters.

Section 6 provided that no treuty hich was intended Lo merease the powers
ot the Assembly shouid be ratified by i United Kingdom unless it hud been
approved by an Act of Parliament. Normaily treaties are rautied by the Crown (or
executive) although legislation is required subsequently if they are 10 have effect
within the United Kingdom. In this insance the Executive is prectuded from
even concluding un agreement without legislative approval.™ .

Thus. following section 6. the European Communities (Amendment) Act 1993
contains. in section 2. a provision that. for the purposes of section 6. the Treaty
of Amsterdam is approved.

The method of election of United Kingdom representatives to the European
Parliament is currently governed by the European Parliamentary Elections Act
1999 which. having fuiled to secure fhe consent of the House of Lords. was
enacted under the Parliament Act 19497 The United Kingdom is divided into
clectoral regions. In Northern Ireland. hich constitutes one region. voting is by
the single transferable vote system but in the regions of Scotland. Wales and

“U[1985] S.L.T. T4
** See further. posr para, 15-030.
' See ante para. +036,



THE UNITED KINGDOM LEGISLATION 123
England. voting is by a list system which. in effect, puts the choice of representa-
tives in the hands of the party apparatchiks who drew up each party lisl.

III. ComMUNITY LAW AS A SOURCE OF DOMESTIC Law

Community law is a direct sourcé of law in this country in the cuse of matters
having a “European element™ . if it is “directly applicable™ 10 individuals. and
if such law is either self-executing or implemented under section 2(2 of the
European Communities Act 1972 or hy any other Act of Parliament.

Enforceable Community rights

Section 2(1) of the 1972 Act gives effect in British cours 1o rigchts and
obligations which. under Community law. are 10 have efiect within Member
States without further enactment. Provisions which are not directly applicable or
effective are not part of the law of the United Kingdom until legislation has made
them so under section 2(2). Hence it is not true 1o say that Community Taw is part
of domestic law “lock. stock and barrel™ as Lord Denning MUR. said in Re
Wesnnghouse Uranim Contracr™ Whether & rule of Community law requires
domestic legislation 10 become part of the law of the Member States or is law
proprio vigore 1s nself a mauer of Community law. In the case of the litigant
seeking 1o relv on Community law in a British court, it is necessary to show that
the rule in question creates a directly enforcesble individual right (direct eftect).
Rules of Community law may. however. be directly applicable within Member
States without creatmg individual rights,

Reference to the European Court of Justice™

As we saw earlier. Article 234 [177] of the EC Treaty aives the European
Court of Justice jurisdiction to give preliminary rulings on Community law at the
request of the courts of Member States. This Article provides that:

(1) The European Court hus Jurisdiction o give preliminary rulings con-
cerning:

(a) the interpretation of the T eaty:

(b) the validity and interpretation of acts of Community institutions;

(¢) the interpretation of the statutes [i.e. consttutions] of bodies estab-
lished by the Council.

(2) Any court or tribunal of a Member State may. 1f it considers that a
decision thereon is necessary to enable it 10 give judgment. request the
Court 10 give a ruling.

** K.y Saunders |1980] Q.B. 72. E.C.J. (Freedom of movement of workers: Art. 39 [48] inapplicable
to purely domestic provisions of eriminal law which do not involve diserimination between nationals
of different Member Siates). R. 1 Secretary of Stare for 1he Home Dept. ex p. Sahora [1999) Q.B. 597.
CA. See also Gough v. Chief Constable of Derbyshire. Tie Times July 19, 2001. CA. (Banning order
under Football Spectators Act 1989 not in breach of E.C. law: Member State entitied 1o restrict

citizens from leaving its territory on public policy grounds). See Arnull op cit. pp. 321-324.
“1978] ALC. 547, 564

* Whan and Dashwood. op. cir. Chap. 11,
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(3) A court or tnbunal of 2 Member State [in which such a question arises|
against those whose decision there is no judicial remedy under national
law, shall bring the matter before the European Court.™

Where the national court has a discreuon under (2). the principles on which a
British court should exercise that discretion were indicated by Lord Denning
VLR, in Buimer v Boltinger™ The question was whether English firms might
continue 1o describe their products as “champagne cider” and “champagne
perrv.” or whether under Community law the word “champagne™ might be used
only lor wine produced in the Champagne district ot France. The French
company wanted the Enghish judge to reter the question to the European Court
tor prelinunary rulings, but the Court o Appeal held that an English judge or
court below the House o Lords has a complete diseretion whether 1o refer o the
European Court z gquestion of the interpretation of the Treaty. Lord Denning M.R.
said that:

tar the decision o1 the question must be necessary o enable the English court
i unve Judgment:

ihi the decision 1 the guesaon must Be conelusive ot the case:

1ol the court ceardes adecision s arecessary it must sulln the exercise of
s dibseretion consider such circumstances us the delay mvolved. the
ditticulty and importance ol the pont. the expense. and the burden on the
Europeun Courte In order 1o exercise its discreton property the court
should decide the tacts betore considering whether to imake o rererence 1o
the European court,

Lord Denning MURs zuidelines have been criticised as unduly restrictive. in
particular his requirement that the point in gquestion 1s conclusive ot the case only
o whichever way 1t s decided by the Buropean Court. it will determine the
outcome ot the case. It may be that a point decided in one wuay would be
conclusive of u cuse: judges should surely be entitled to seek o ruling from the
European Court in ~uch crreumstances. Doubts were ulso expressed about Lord
Denning MR s sugeesnion that i 1s not necessary o reter a question where the
Fw 1s clear and the national court has merely to apply the law ithe wcte clair
doctrine).™

More recently, in Rov Stock Exchange ex p. Else (19820 Led™ Sir Themas
Bingham M.R. suggested domestic courts should reter questions for preliminary
rulings unless they were completely confident that they could resolve the. issue
themselves and went on o caution against such contfidence in an untamiliar
fields. ~If the national court has any real doubt 1t should ordinarniy refer.”

" Schedule | 1o the Civii Procedure Rules continues in elfect the provisions of the tformer R.S.C..
Ord. |12 which deals with references by the High Court to the European Court and appeals trom the
High Court in such cases to the Court of Appeal, Rules of Court have also been made with regard
to references o the European Court w criminal appeals. and from the Crown Court and County
Courts.

" H.P Bulmer v. I Bollinger SA [1974] Ch. 401.

“ A. Dashwood and A. M. Arnull, "English Courts and An. 177 of the E.E.C. Treaty™. (1984) 4
Y.L, 2355, 263,

~11993] 2 W.L.R. 70. T6: {1993] | All E.R. 420, 426."CA.
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The European Court itself had the opportunity to consider the meaning of
Article 234 [177] in C.LLFIT v. halian Ministry of Health®' where it was
asked to consider the meaning of the third paragraph of the Article (which relates
lo a national court against whose decision there is nn Jjudicial remedy under
national law). The European Courl concluded that there is no duty 1o refer a
question where the guestion is irrelevant. that is if the answer to that question.
regardless of what it may be. cannot affect the outcome of the case. Secondly.
there is no duty to refer a question which is materialiy similar o one already
decided by the Court.** Thirdly. there is no need 1o refer where there is no real
doubt about the law. (The acie clair doctrine.) Before. however. « national court
come 1o the conclusion that such is the case. it must be convinced that the matter
is equally obvious to the courts of the other Member States and 1o the Court of
Justice.* A jortiori. 1 might be thought. & court with u discretion 1o refer
questions 1o the European Court will be entitled not 10 do so in these three
cases.

The third paragraph of Article 177 applies nat only w the House of Lords.
from whose decisions there can never be an appeal. but 1o any court in the United
Kingdom uagainst whose decision in purticular proceedines there is no further
Judicial remedy. There may be doubt as 10 what constitutes & judicial remedy
Thus  tribunal against whose decision there is no appeal may be said w [all
within the third paragraph although in cerain circumstances its decision could bu
sel aside on an application for judicial review = Similarly the Court of Appeal
should perhaps be included within the third paragraph i, for any reason. no
further appeal is available. ™

The desirability of establishing the facts of @ case belore relerring u question
o the European Court 1s. as 3 matier of eeneral principle. opvious and has been
emphasised in K. v Henn 0 10is not however, an i ariabic ruic: Kovs Phvineanh:
Justices ex p. Rogers.”” In both cases. oo, emphasis was placed on the need for
caution on the part of magistrates and Judges at first instanee in referring cuses
o the European Court.*™ Appellate courts are hetter pluced 1o assess the need for
a reference and 10 formulate questions

References by United Kingdom courts and mibunels

The first reference from the House of Lords was in K 1. Henn™ where the
appellants had been convicted of offences in connectian with importing obscene
or indecent articles. The House asked the European Court whether s statutory
prohtbition on the importing of & tvpe of article constituted a “guantative
restriction on imports™ within Article 28 [30} and. if so. whether it could none the
less be justifiable within Article 30 [36] as a restriction imposed on the “arounds
of public morality. public policy or public security.” In Garland v. British Rail

“*[1983] 1 CM.L.R. 472.

“ Sec. for example. R v Secreran at Siaie tor Social Services. ex p. Bosmore Medical Supplies Lig.
The Times, December 16, 1985,

" See. for example. Re Sandhy Tire Tumies. May 10. 1985, HL.

“* post. Chaps 31 and 32,

“* Hagen 1. Fratelli D. and G. Morremrs SA.C 19801 3 C.M.L.R. 253, 233 per Bucklev L.J.

" 11981] A.C. 580. HC. See 100, Chnrcri of 5¢ tentology of California v Cusroms and Excise Cnirs
[1981] 1 All ER. 1035, CA.

“T11982] Q.B. 863.

“" A caution demonstrated. for example. by Dillen J. in MacMahon v Deparmment of Education and
Science |1983) Ch. 227.

"I98 ALC. S80: post. para. 6-036.
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Engineering’® the House of Lords sought the opinion-of the European Court on
the meaning of “pay” in Article 141 [119], before construing the Sex Discrim-
ination Act 1975. References from the Court of Appeal (Civil Division) have also
often been concerned with equal pay and sex discrimination: e.g. Macarthys v.
Smith™: Worringham v. Llovds Bank Lid™ The Court of Appeal (Criminal
Division) in R. v. Thompson™ inquired whether the prohibition on the quantita-
tive restriction of imports under Article 28 [30) applied to gold and silver coins;
and. if it did. whether a restriction on the importing of such coins might be
justified on the grounds of public policy under Article 30 [36].

The deportation of EC nationals convicted of criminal offences gave rise 10 a
reference by the Divisional Courtin R. v Secretary of State for Home Affairs. ex
p. Santillo.™ In R v National [nsurance Commissioner. ¢x p. Warr™ the
Divisional Court in proceedings for judicial review of a decision ot the National
Insurance Commissioner referred a question refating o entitlement o social
security benefits to the European Court.

Reference to the European Court of Justice from the High Court is illustrated
by Van Duyn v Home Office.” Miss D, of Dutch nationality. had heen offered
emplovment as secretary with the Church of Scientology at a college in England.
hut the immigraton officer refused her leuve 1o enter under the Immigration Act
1971 texclusion conducive to the public aood). and the guestion arose whether
this infringed Article 39 (48] ot the EC Treaty (freedom of movement ol
workers). The Vice-Chancellor held:

(1) that ssues of tact and ot national law should in general be determined
hefore reference 1s made 1o the European Court: and

(i) that the question of whether Arucle 19{48] of the Treaty of Rome coniers
on individuals rights enforceable in the courts of Member States should
properly be determined by reference to the European Court before trial of
the action. His Lordship therefore staved the proceedings and requested
4 preliminary ruling from the European Court which ruled that:

(1) Article 39 (48] and the Council Directive on the movement and
residence of toreign nationals confer on individuals rights (qualified
by the Directive) which national courts must protect: but

(h) 2 member state may impose restrictions justified on grounds of public
policy, and may take o uccount the conduct of the individual
concerned and his association with some organisation considered by
the State as socially harmful. even though it is not an urnlawtul
association and no similar restriction is placed on its own nationals
against taking employment with that organisation.

1983] 2 ALC. TS ante. para. 4-021. Patent law was the subject of the reference in R v
Comptroller Patents ex p. Gist-Brocades [1986] | W.L.R. 51, HL.

TU1981] Q.B. 1RO,

7 [1981] | W.LR. 930: {1982] | WL.R. 341.

{1980] Q.B. 229: 69 Cr.App.R. 21

4 [1981] Q.B. 778. DC and CA: (1980] 2 C.M.L.R. 308: supra para. 6009,

™ {1978] Q.B. 607.

e [1974] | W.L.R. 1107 subsequent proceedings [1975] Ch. 385: (1975} | CM.LR. 1.
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The Employment Appeal Tribunal has referred various questions to the Euro-
pean Court relating to pay and discrimination.””

The application of the criminal law in magistrates’ courts may have a Euro-
pean element and require reference being made to’the European Court, for
instance with regard to the deportation of EEC nationals (. 1. Bouchereau,™)
offences under the Immigration Act 1971 (R. v. Pieck™) or the enforcement of
United Kingdom fishing legislation (R. v Plymouth Justices, ex p. Rogers®).

Tribunals. as well as courts, are within the terms of Article 234 [z
References have been made by the National Insurance Commissioner®® and the
Special Commissioners for Income Tax **

The jurisdiction of the European Court 1o give preliminary rulings on points of
Community law at the request of national courts and tribunals must not be
confused with its jurisdiction dirzctly to enforce Community law. The Commis-
sion or a member state may bring an action in the Court against any slate which
is alleged 1o be in breach of its Treaty obhigations (EC Treaty Articles 226 |169]
and 227 [170]). A State which is found o be in breach of Treaty obligation is
under a duty to take the necessary measures 10 comply with the judgment of the
Court. The Commission. for example. after lengthy negotiations with the United
Kingdom about the latter's failure 1o implement a Regulation relaling 1o the use
of tachographs in lorries finally brought proceedings in the European Court. A
Judgment against the United Kingdom™ resulted in domestic legislation to give
effect 10 Community law, Similarly the United Kingdom oniy 100k steps to
reduce the discriminatory levels of excise duty on imported wines after the
Commission had successfully brought proceedings in the European Court ®s

Itis difficult o calculate exactly the number of cases brought against individ-
ual Member States. and figures mayv be misleading unless it is remembered
different states have Joined the Communities at different umes. Nonetheless. the
hgure for the United Kingdom of 47 compares favourably with 384 for ltaly, 238
for Belgium and 220 for France.™

Secondary legislation

The European Communities Act 1972 did not give effect 1o a static body of

rules—as is usually the case when a statute makes a treaty part of the law of the
United Kingdom. The law of the Community continues to grow. through deci-
sions of the European Court and leg.slation in the form of Regulations. Decisions
and, Directives. Much of this law. indeed. may correctly be regarded as too
fundamental and broad in scope to be fairl vy described as secondary.®” Accession

"7 See Jenkins v. Kingsgate (Clothing Produciions) Lid |1981] 1 W.L.R. 972: |1981] 1 W.L.R. 1485:
Burion v. Brinsh Raitwavs Board [1981 J LR.L.R. 17 [1982] Q.B. 1080; [1983] 1.C.R. 544.
™[1978] Q.B. 732

"™[1981] E.C.R. 2171 (Reference from Pontypridd Magistrates’ Court).

"[1982] Q.B. 863,

"' The Court of Justice has held Ar. 234 1177] applies to tribunals established by law. e.g. Vaassen-
Gébbeis v. Beambtenfonds voor het Mijnbedrijf [1966] E.C.R. 261 (Duich Social Security Tribunal)
bul not 1o an arbitrator. appointed by parties 1o a contract: Nordsee 1. Reederei Mond [1982] E.C.R.
1095.

** (Since 1980, the Social Security Commissioners). See Kennv 1. Nationa! Insurance Officer [1978]
LE.CR. 1489: Re Search jor Work in Ireland 11978] 2 CM.L.R. 174,

** Lord Bruce of Donningion v. G. Aspden [1981] E.C.R. 2205.

™ Commission v. United Kingdom [1979] E.C.R. 419.

** Commission v. United Kingdom [1983] E.C.R. 2265.

" Based on figures up 1o the end of 1999, as calculated by Brown and Kennedy. op. cir.. p. 424.
*” Brown and Kennedy. op. cir. p. 7.

6026

6027



60

128 THE UNITED KINGDOM AND EUROPE

to the Treaties and their enactment in the European Communities Act 1972
means that bodies outside the United Kingdom may by their decisions and
legislation atfect domestic law. Both Houses of Parliament have responded to the
issues raised by this new situation in ways discussed in the following section
while the Treaty on European Union attempted to deal more generally with the
issue of enhancing the role of national legislatures as part of an attempt to address
what is covly described as the problem of the democratic deficit in the structure
of the Communities and Union.

1V, PARLIAMENT anD ComMmuniTy Law

Parliament’s role in the making of secondary Community legislation by
Community institutions is. at best. indirect. To provide a more effective method
of serutini~ing proposals for new Community legislation than debates und ques-
tions to Ministers, hoth Houses established specialist commitiees. Political,
institutionzi und economic developments in the Communities since 1972, in
particular "he establishment of the European Union which created the potentiai
for new cutegories of document in addition to proposals for legislation. have
cesulted in both Houses reforming and extending their systems of scrutiny of
FEuropean business by committee.

Reforms to enhance the role of nauonal parliaments were also provided by the
TEU. but this did not become effective unul a new Protocol™ was agreed in the
Treaty of Amsterdam 1998, This required a six week period to eiapse between u
legislative proposal under Titde V1 of the TEU being made available to the
Commission. Parliament and Council and a decision by the Council to adopt an
act of commaon position on the basis of that proposal. This was to allow time for
national parliaments to scrutinise European business. The opening of a Nauonal
Parliament Office in Brussels has enabled national parhaments to 1ind out in
advance of formal proposals what s happening, it should also assist collaboration
with other national parliaments.

The Scrutinv Reserve )

Underpinning the provisions to be discussed for parliumentary scrutiny ot
proposed European legislation and other types of proposal provided for under the
TEU. is the understanding, found in resolutions of both Houses.™ that Ministers
will not agree to such proposals while they are still being considered by Parlia-
ment. The purpose of these resolutions is to enable Parliament to attempt to
influence the position the Government will take in negotiations with the other
Member States. The current resolutions are those of November 17, 1998 in the
House of Commons.™ and December 6, 1999 in the House of Lords.”" These
resolutions take account of the increased use of the co-decision procedure
provided in the TEU and consequent use of Conciliation Committees to deal with

“* The Protocel on National Parliaments (Protocol 13).

* The first resolution was passed in 1980, before that date the understanding was bused on
undertakings given by successive Governments. \

* H.C.Deb. Vol. 319. cols. 778-779, November 17. [998.
' H.L.Deb. \ol. 607. cols. 1019-1020. This is similar, but not identical to the House of Commons
resolution: until this resolution the Lord had relied on an_informal understanding to the same effect,
as the Commons’ resolution.
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-
disputes between the Council and the European Parliament (Article 251). Minis-
ters should not agree to any compromise proposal that may emerge from the
Conciliation Commitiee while that agreement is still subject to scrutiny or
awaiting consideration by the House. The Scrutiny.: Reserve also applies to
agreements under Titles V (Common Foreign and Security Policy) or VI
(Co-operation in Justice and Home Affairs) of the TEU.,
The Scrutiny Reserve may apply during parliumentary recesses when the
Scrutiny Commitiee does not meet. Ministers may give ugreement 1o a proposal
still awaiting scrutiny or consideration by the House in certain circumstances:

(1) if the proposal is confidential. routine. trivial or is substantially the same
as a proposal on which scrutiny has been completed:

(i) if the Scrutiny Committee indicates that the Minister can do 50:

(i) if the Minister has special reusons for doing so.

In the latter case the Minister is requited to explain his reasons 1o the
Committee and the House as soon as possible. The Scruniny Reserve could be
made more authoritative by putiing it in stututory form,

Scrutiny by committees

The two Houses have slightly different types of committee which complement
each other: the Lords™ committee conducts in depth analysis of u few significant
European proposals. while the Commons” committee assesses all proposals.
There is provision for concurrent mectings of the commitiees. but this power is
rarely lormally exercised.

The House of Commaons

The system of scrutiny by a specialist commilice on Eurapean legislation
devised afier accession was reformed in 1990 and agam i 1998, Originaliy the
Commitiee in the House of Commons was concerned only with specilic pro-
posals for European legislation. The TEL gave rise o new categories ol docu-
menls o be agreed under the two new “pillars™ of the E.U.. which did not fall
within the Committee's original terms of reference.

The European Scrutiny Committee™ is a Select Commitiee of 16 members
entitied 1o appoint-specialist advisers and call for witnesses and evidence. lis
terms of reference allow it 10 examine E.U. documents and:

(i) report its opinion on the legal and politicul importance of such docu-
ments;

(ii) make recommendations for further consideration of any such document
by one of the European Standing Committees™:

(iii) to consider any issue arising upon such document or related matters.

“* Following recommendations by the Select Committee on Modernisation, H.C. 791 (1997-98): see
also H.C. 51 (1995-96). H.C. 77 (1996-97),

“" Originally known as the European Legislation Committee.

* post para. 6-031,
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The term European document is widely defined to inciude: proposals under the
Community treaties. documents published for submission to the European Coun-
cil. the Council, the European Central Bank: proposals further to Titles V and VI
of the Treaty of European Union for submission to the Council. As well as the
E.U. documents the committee receives explanatory memorandum prepared by
the relevant Government Department and can seek further information rom
Departments.

European Standing Committee There are three European Standing Committees "
cach consisting of 13 members: any MP may take part in the proceedings of one
of these Committees. but may not take part in any vote in the Commuttee. Each
Standing Committee is responsible for several rovernment departments. and
when recommending that 4 European document requires further consideration.
the European Scrutiny Committee specifies the Standing Committee to which i
document shoulid be referred. Government Ministers appear before these com-
Mittees (0 answer guestions for a4 maximum o one and & half hours. and the
committee will debate the matter for @ turther one and @ half hours und il
Approprate agree on o monon. ey that the Minister does not agree 10 the
proposed legisiation. A motion m simiar. but not necessarily idenncai terms, wail
be mot od without debate i the House a few dass later.™

The House of Lords

The Ewropewt {Union Committee has a membership of 200 but works through
«whecommittees which co-opt Lords not on the Committee. [n consequence
around 70 Lords are involved in the work of the Committee and its six sub-
committees. The sub-commitiees deal with: cconomic and financial arfairs, trade
and external relations: energy, mdustry and transports environment. public health
und consumer protection: agriculture, fisheres and fuod: law and institutions '’
social affairs. education und home affairs, The terms of reference of the commit-
tee are 10 consider E.U. documents™ and other matters relatng o the E.L.
Although the committee und its sub-commuttees examing some E.U. documents.
thetr more trequent role is 1o make detaried enquiries into subjects chosen by the
wub-committee from within their field of activity. .. the Euro. reforming EC
competition procedures. fraud. e-Commerce. This is o veryv acuve commitee.
whose reports are highly regarded throughout Europe. and are capuble ol infu-
encing European policy development.™

Debates

The Government publishes White Papers every six months on Community
developments which can form the basis for debates in cither House. Since 1989
debutes on European documents have been held in the European Standing
Committees rather than on the floor of the House.

% Increased from two to three in November 993,

"t It is for the government to decide the wording of the motion to be moved.

“7 This committee is aiways chaired by a Law Lord.

“This is widely defined in virually the same terms as in the House of Commuons. see 2ara.
65-030).

1 Sag the evidence published by the Select Committee on the Committee Work of the House H.L. 33
(199192,
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V. Tue Iveact oF CommunNiTy Law

In earlier parts of this chapter the relationship between Community law and the
laws of the United Kingdom was discussed with particular reference 1o the ways
in which Community law becomes enforceable as part of domestic law. In this
part it is intended to look. in outline, at the substantive effect of Community law
in those areus where it has already played a particularly important role and where
it may be important in the future.'

From Van Duyn v. The Home Office® onwards, the right of freedom of
movement of workers (Article 39 [48]) has been involved in many cases before
the domestic courts. EEC workers may not be refused admission to the United
Kingdom except within the limits laid down by Directive 64/221. which allows
states to exclude an individual on grounds ol public policy or of public security
but only on the basis of the individual's personal conduct. In R. v. Bouchereau’
the European Court considered the circumstances in which an EC national could
be deported after a criminal conviction, and concluded that deportation was only
justified where the infringement of the law posed a genuine and sufficiently
serious threat affecting one of the fundamental interests of society which went
beyond the threat to public order which is inherent in any crime.

In R. v. Secretary of State for the Home Department, ex. p. Dannenberg* the
Court of Appeal pointed out that Community law now requires that reasons must
be given when a judge recommends that an EEC national should be deported. To
attempt to impose on an EC national who is entitled to enter the United Kingdom
a time limit on his stay under the Immigration Act 1971 is a breach of Commu-
nity law: R. v. Pieck.® Rules requiring a qualifying period of residence before an
EC national is eligible to apply for a local education award were held to
constitute discrimination in breach of Article 39 [48] in MacMahon v. Depart-
ment of Education and Science.®

Serious impediments to the free movement of goods, in the sense of the normal
range of imports and exports, are likely to be challenged directly in the European
Court. Thus restrictions by the United Kingdom on the importing of potatoes’
and poultry® were referred to the Court by the Commission, as were restrictions
by France on imports of lamb from the United Kingdom.” A rather different
example of the United Kingdom being found to be in breach of Article 28 [30]

! Other examples. of course. can be found in the discussion of the conflict between community law
and UK. law in Chap. 4.

*11974) E.C.R. 187; [1975] Ch. 358. See further A. Arnull. The Ewropean Union and ws Courr of

Justice (Oxford, 1999), Chaps 8 and 10. Non-workers, such as students, have progressively been
given rights by a series of directives and citizenship of the Union (Art. 18(1)[8a]. created by the
Maastricht Treaty) involves a general right to move and reside within the temritories of Member
States: Wyatt and Dashwood’s European Union Law (dth ed.. 2000, Sweet & Maxwelh. Chap.
16.

Y[1978] Q.B. 732, ¢f R. v Secchi [1975] | C.MLL.R. 383 (Met. Magistrate): (Itulian in London not
a worker; even if he were. convictions for theft and indecency justified recommendation for
deportation),

*1984] Q.B. 766. Sce further on the compatibility of UK. deportation law with EEC law. R, v
Secretary of State for the Home Deparmment, ex po Santillo [1981] Q.B. 778.

“[1981] EC.R. 2171. !

“[1983) Ch. 227. See also R. v ILEA, ex p. Hinde. The Times. November 19, 1984,

T Re tmports of Potatoes, E.C. Commission v. UK. [1979] 2 CM.L.R. 427, EC.J.

5 Re lmports of Poultry Mear: E.C. Commission v, France [1982] 3 CM.L.R. 497, E.C.J.

¥ Re Restrictions on Imports of Lamb: E.C. Commission v. France [1980] 1 CM.LR. 418. EC.J.
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is provided by Commission v. U.K.'" where the Court held that a Statutory
Instrument which required certain categories of goods sold by retailers o be
marked with an indication of the Countrics of origin was a quantitative restriction
on the movement of goods. It is not entirely surprising that resort (o Anicle 28
[30] in domestic courts should be made in cases where. ut first sicht. Community
law has little relevance. In R v. Henn'' for example, the only hope ol the
accused 1importers was to argue that the United Kingdom™s prohibition on the
importing of obscene or indecent articles was contrary 1o Community law. The
European Court held that such @ prohibition could be justified in the light of
Article 30 [36] which refers to “public morality. public policy or public secu-
rity.” and that the question of public morality was to be determined by each state
in accordance with its own scale of values. The Court did not discuss the fact that
the test of obscenity or indecency applied to imported books'™ was wider than the
test applied for example. under the Obscene Publications Act 1959, 10 books
published in England. although Advocate General Mr 1. P. Wurner referred to the
complexities of the laws of the United Kingdom which arise: first because the
laws of the different parts of the United Kingdom. namely England and Wales,
Scotland. Northern Ireland, and the Isle of Man. are different. and. in each case,
derived from a variety of sources rather than from any coherent scheme: and
secondly because nowhere in the United Kingdom 1s pornography treated quite
as strictly internally as on its importation.

The importers of various articles of an erotic nature were however more
successful in Conegate Lid v. Custenns and Excise Commissioners.'' The Euro-
pean Court held that the United Kingdom was not entitled to prohibit the import
of goods under Article 30 [36] where the manufacture of such goods was not
prohibited in its own territory under its domestic law,

Article 28 [30] has also been invoked in cases challenging the compatibility of
Sunday trading laws with community law'* and the licensing provisions imposed
on sex shops.'*

In R. v Chief constable of Sussex ex p. International Trader’s Ferry Lid' il
was unsuccessfully argued that the failure of the Sussex Police to provide
sufficient resources to enable the applicants to carry on their trade in the face of
protests by animal rights groups was in breach of Article 28 |30] as constituting
a4 measure amounting to a restriction on the freedom of movement of goods. The
House of Lords expressed doubt whether a decision by a police Torce constituted
a “measure” within the terms of the Article but concluded that if it did it was
within the terms of the proviso contained in Article 30 [36].

The first Judicial consideration of the effect of the EC Treaty on English law
involved Articles 81 [85] and 82 [86] which are designed to ensure free competi-
tion: Application des Gaz S.A. v Falks Veritas,'” Later cases in which these
Articles have been relied on have shown the difficultics that may arise in finding

uss) 2 CMILR, 239, E.C)

U8 E] ALCL 5SS,

= Customs Consohidation Act 1876, <42, Customs and LEavise Act 19320 304

CLIOST] 2 WILR. Y, Comie geite wirs distimgwished and Heniapphed in Ko Bow Street Metropontan
Stipendiony Magisorate ex p. Noncy p Led [1990] 1 Q.B. 123: 89 Cr. App. R, 121, CA

FSiebe on Prent Ciny Council v B & @ [1993] A.C. 900 [1992] EC.RI-6635: [1993] | CALLR,
426 See further. Arnull. op. cir p. 282 ef sy

CQuicivon Lid v Sowthend B.C|1990] E.CP1L-30%9; [1990] 3 CALILR, 35; [1990] 3 AU ER.
207,

Tl1uw9) 2 AC 418 HL.

U 1974 Che 3810 CAL
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the appropriate domestic remedy to protect a Community right. In Garden
Cottage Foods Ltd v. Milk Marketing Board™ the appellants sought an injunction
to prevent the Board from acting in a way which constituted a breach of Article
82 [86]. The House of Lords took the view that an injunction ought not to have
been granted on the facts and also, contrary (o the view expressed in the Court
of Appeal. indicated that contravention of Article 82 [86] could be remedied by
an award of damages by analogy 1o a breach of sttutory duty, It has. however,
been argued that there is considerable doubt about the appropriate remedy under
Community law for a breach of Article 82 [86] and that the House of Lords
should have referred the issue to the European Court,"

In Bourgoin S.A. v. Ministry of Agriculture Fisheries and Food™ the Court of

Appeal was concerned with the remedies availubie where a ministerial order had
been held by the European Court to be in breach ol Article 28 [30] of the Treaty.
Parker L.J.. who delivered the judgment of the majority, held that a mere breach
of the Treaty was remediable by judicial review. declaring the minister’s order to
be invalid and ordering the officials concerned to permit the landing of the goods.
The Golden Cottage Foods case, in the opinion of the learned Lord Justice.
established that there is a right to damages where there has been a breach of law
which also amounts to an abuse of power. In An Bord Bainne Co-operative Ltd
(Irish Dairy Board) v. Milk Marketing Board®' the English Courts had to decide
whether rights arising under competition provisions of the EEC Treaty fell within
the sphere of private law or public law for the purpose of determining the
appropriate forms of procedure and remedies™: the Court of Appeal decided that
the rights were private law rights and the plaintift could, by writ, seek dumages
for their breach. (The desirability of seeking the view of the European Court was,
again, not raised).

Dicta in these cases in relation to the availability of damages for breach of
community rights by domestic law must, of course, now be read in the light of
the decisions of the Court of Justice discussed earlier, Francovich and Brasserie
dit Pechewr™ and the application of those decisions by the House of Lords in R.
v. Secretary of State for Transport ex p. Factortame Ltd (No. 5).%*

Article 141 [119]. as was obvious from the earlier discussion of references to
the European Court under Article 234 [177]. has been a fruitful source of
litigation. In a number of cases initiated by the Commission the United Kingdom
has been held by the Court to be in breach of its obligations under Community
law relating to equality between the sexes. Following the decision of the Court
in E.C. Commission v. U.K.** that the provisions of the Equal Pay Act 1970 failed
to compiy with the EEC Equal Pay Directive (75)/117). the United Kingdom
Statute was amended by the Equal Pay (Amendment) Regulations, under section
2(2) of the European Communities Act 1972.°" That is the procedure which in

1984 3 WILLR. 143, HL.

" M. Friend and J. Shaw. "Damages for Abuse of Dominant Position™ (1984) 100 1.Q.R. 188,

M 1986]) Q.B. 716,

S11984] 2 C.MUL.R. 584, The Competition Act 1998 was passed to bring domestic law into accord
with EC law.

= post. Chap. 33

“ante, para. 6-014,

“2000] | ALC. 524 anre. para. 6014, /
=T11982] LR.L.R. 33, [1982] LC.R. 578. Sce o Diake v. Chief Adjudication Officer [1986] 3 All
E.R. 65. E.C.J.: Johnston v, Chicf Constable of the R.U.C. [1986] 3 All ER. 135, E.C.J.

* Equal Pay (Amendment) Regulations 1983, (S.1. 1983 No. 1794).
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practice is likely generally 1o be followed where there is a discrepancy or conflict
between domestic and Community law. j

A problem peculiar to Scots Taw was raised in Giison v. Lord Advocate ”7 G.
saught a declaration that section 2t1) of the European Communities Act 1972
was contrary to Article XVIII of the Union Act, and therefore null and void, so
far as it purported 1o enact as part of the law of Scotland certain Community
Regulations providing for equal treatment of member states with regard to fishing
in maritime waters. He argued that immediately before the Act of Union, Scottish
subjects had exclusive fishing rights in Scottish coastal waters: that the laws
conferring these rights “concerned private right,” and that the Community
Regulations were not “for the evident utility of the subjects within Scotland.”
Lord Keith dismissed the action. not only on the ground that action was incompe-
tent in seeking consideration of the utility of an Act of Parliament™ but also on
the ground that Community Regulations operate in the field of public law and not
private law.

In assessing the possible future significance of Community law it must be
remembered that apart from the provisions of the Treaties and subsequent
secondary legislation, the European Court has developed a concept of generul
principles of Community law with which it supplements and completes the
written texts which it has to interpret and apply.®¥ Thus the principles known in
common law countries as “natural justice™ have been applied by the European
Court as general principles of law.* From the provisions of Article 141 [119] and
other Articles the Court has fashioned a general concept of “equality.™ The
principle of “proporticnality™ which has been referred to by the Court on a
number of occasions has been cited by Lord Diplock in Cowncil of Civil Service
Unions v. Minister for Civil Service™ as a possible new ground on which
ministerial and administralive decisions may be subject to review under domestic
law. The recognition by the Court that the general principles of law include
respect for fundamental human rights®? provides a point of contact between the
EC and the European Convention on Human Rights.*?

It remains to be seen to what extent the Court will be encouraged in this
approach by the adoption at the Intergovernmental Conference at Nice of a
Charter of Fundamental Rights. The Charter’s legal standing is unclear. It is not
part of the Treaty of Nice or attached to it in any way. Article 51 of the Charter
states. however. that the institutions of the EU shall respect the rights. observe the
principle and promote the application of the Charter in accordance with their
respective powers.

An attempt to make use of this link was unsuccessful. In Alleemeine Gold wnd
Stiberschicideanstalt v. Cinrs. of Customs & Exeise™ where the German plaintiffs

TII975] 1 CMLR. 563 19753 S LT 1506,

S ante. para 4007

“tamte. para. 6011

U Tramsocean Macine Pame Associapon v b.Co Compnissent [ 1973] F.CR. 1063,

YRR A C ST ot parin 31002 0p Rv Barosdey AL tropofitan Borongly Conncrl, ex po Hiook
[19760] T W LR 1032 where Lord Denning MR, sugeested tha judicn] review was applicable on the
gronnd of natural pestive where an admmistratinve hods had imposed a punishment out of proportion
ta the offe

S iternonale Hondebgesellsahaft [ 1970 FLCRC T1230 1134 Nobd v 12.C Connmission [ 1973
ECR. 9],

Yante, pard. 6=011 and pesis para. 22-014,

FHYTS] 2 CMLR 292 [19s0] T CMLLR. NS, CAL This case was the sequel w R, a0 Thampaon
[1980) Q.B. 229 unre, pane. 6423,

s N



THE IMPACT OF COMMUNITY LAW 135

claimed that the forfeiture of smuggled krugerrands was contrary to the European
Convention and therefore contrary to Community law. Donaldson J. held that.
while the EEC Treaty might have been drafted against a background of the
recognition of human rights, it did not incorporate them by unw ritten. implied
Articles. The proper remedy. if the plaintitfs thought that the United Kingdom
legislation infringed the Europcan Convention on Human Rights. was o com-
plain to the European Court of Human Rights. The Court of Appeal aflirmed
Donaldson J., without adverting to the matter of the European Convention.
although Lord Denning ML.R. remarked briskly that there is no rule of Inter-
national law which prohibits the forfeiture of smuggled goods.

In Johnston v. Chief Constable of the R.U.C.."> however, the applicant. on a
reference to the Court of Justice, by an Employment Tribunal, was successful in
challenging the legality of a conclusive certificate issued by the Secretary of State
which purported to exclude her statutory right of access to a tribunal on the
ground of national security. The right of access to a judicial body was a general
principle of law which underlies the constitutional traditions common to member
states. The Court referred to Articles 6 and 13 of the European Convention on
Human Rights and stated that the principles on which that Convention is based
must be taken into consideration in Community law.

“11987] Q.B. 129, ECJ.

6-039



